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(78  N.  J.  L.  729,  75  Atl.  920.) 

Contract   —   novation   of   existing   con- 
tract —  validity. 

1,  Where  the  partii^B  to  an  existing  agree- 
ment found  thetnaelvra  unable  to  agree  upon 
the  amount  due  thereunder,  it  was  com- 
petent tor  them  to  adjust  their  differences 


Head  no  tee  by  Mintubs,  J, 


by  another  contract,  whereby  the  one  oh. 
ligated  lierai-lf  to  pay  to  the'  other  a  fixed 
sum  of  money  in  Betttement  of  mutual  aC' 
counts.  Held,  that  the  later  contract,  un- 
der the  doctrine  of  novation,  was  Bubsti- 
tuted  for  the  earlier  contract,  and  the  rightj 
of  the  parties  were  controlled  by  its  terms: 
the  earlier  contract  being  thereby  extin- 
guished. 
Same  —  question  for  Jury. 

2.  Whether  such  a  contract  of  novation 
vmg  nDide  was,  where  the  facta  were  in  dis- 
pute, a  question  for  the  jury. 


(February  28,  1910.) 


A'ole.  —  Cmnslderatton  for  neie  agreC' 
ments  abra</n(/ng,  altering,  m/ppie- 
menHng,    or   mipplanllng   prior   con- 

I.  Introduction,   1. 
II.  Xeeessity  of  consideration  for  seccaid- 
ary  agreemcntB,  3. 
[II.  SutUciency  of  consideration  in  Bccond- 

ary  agreements,  12. 
IV.  Mutuality    aa   consideration   for   aec- 
ondsry  contracts. 
a-  Abrogations,  15. 

b.  Alterations.  17. 

c.  Substitutions,  18. 

d.  Reciprocity,  20. 

e.  Supplements,  23. 

f.  ReeliBeations,  25. 

E.  Explanations,  25. 
.  Extensions  of  time,  26. 
i.  Modifications  in  general,  2S. 
y.  Right   to   malte   secondary   contracts 
upon  consideration,   32. 
VI.  Oral    secondary   contracts   and    their 

consideration.  37. 
VII.  Need  of  reciprocity  in  consideration 
of  secondary  contracts,  37. 
Vnl.  Changed   conditions   as   consideration 
for  changed  contracts,  44. 
IX.  Reciprocity   of   benefits   and   burdens 
as  consideration  for  secondary  con- 
tracts, 48. 
L.R.A.1915B.  1 


XI.  Consideration  for  waivers,  58. 
XII.  Secondary  agreements  as  accords  and 
satisfactions  or  novations,  59. 

XIII.  Consideration  of  secondary  agree- 
ments between  landlords  and  ten- 
ants,  62. 

XIV.  Pleadings  and  proof  respecting  sec- 
ondary contracts,  OB. 

XV.  Conclusion,  70. 

I.  Introductliin. 

The  work  of  past  and  contemporary  an- 

notators  in  the  first  and  current  scrioe  of 
these  reports  has  materially  lightened  the 
labor  of  the  writer  of  this  note  by  the 
presentation  and  diseussion  of  divers  spe- 
cial classes  of  secondary  contracts  and  their 
consideration. 

In  studying  the  subject  of  this  note 
the  reader  may  be  recommended  to  re- 
peruse  tlie  related  notss  heretofore  pub- 
lished Id  this  and  the  earlier  scries  of 
L.R.A. 

Of  these  notes  attention  is  particularly 
'directed  to  the  following: 

1.  The  note  to  JalTray  v.  Davis.  11  L.R.A. 
debtor   and    creditor,    payravnt   ot 


-.e 


)ogIe 


SKW  JKKSKV  rorRT  OF  ERRORS  AND  APPEALS. 


1^*  llflUK  U>  Ibc  (.'imiit  Oiurt  for  HudKa 
J  i  in\Mi.y  Ui  mifu  «  juilyrnrtit  in  |rbin' 
liJTK  (»»(ir  In  an  aninfn  lifouglit  to  rt-nrrer 
the  anHiunt  mttrgrii  to  tie  duK  uiulpr  •  ei'r- 
taln  runirmH  of  lunM'inn.    AJIirmnl. 

'the  (act*  iirp  •UIhI  in  Ute  opinimt. 

M(wr>.  It.  H.  tImMtm  anit  »lMon  Y. 
IfHnKflX'  '"T  platntilT  in  rrror: 

Wlirrc  pNymenU  on  •iv.oant  ire  mule  hj 
tittp  party,  for  wtiicli  cTi-iit  i»  nivm  hy  the 
fithcr.  It  In  an  arMXint  withniit  rddproi'itj, 
and  <mJy  ujion  "nr  oidc. 

AnK"ll.  IJmiUtimi*,  p.  I»li.  '  IJO^  WWth- 
.-rwHO  V.  CoMiimni^  ValU-y  Mill  Vo.  17  C«l. 
Il.ll;  Vau({lin  v.  llfmkinMm,  :«  N,  .!.  U  83; 
)l(iK.T»l  V,  SVwtirti,  71  N.  J.  I-  4flfl.  58  Atl. 

1'lifl  tranaaRtion*  did  not  ronitittitc  i-ither 


I  ■  "malnal  account"  or  an  "open  account'* 

'  twiwrrn  tbe  partira. 

i      25  Cjc.  1125, 

'  The  aral  promiM  or  acknoKledgmmt*  did 
nat  operate  to  take  tbe  case  out  of  the 
fltaintc  of  limitation. 

Cbacc  V.  TralTord.  110  Mais.  529,  IT  Am. 
Rep.  171;  Sperrr  v,  Moore,  42  Mich.  .V.«, 
4  S.  W.  13;  Moire  t.  Blackman.  10!>  Wis. 
528,  R3  ^.  W.  420:  Clark  v.  Alexandor.  R 
.lur,  400,  8  Sfott,  X.  R.  147,  13  L.  J.  C.  P. 
X.  S.  1,13 :  KmprT  v.  DuT,  4  T\tw.  Oft.i.  1 
Cromp.  .M.  i  R.  245,  3  L.  J.  Eich.  N.  S. 
307;  Belchcrtown  v.  Bridf-man,  113  Ma>-E. 
48S;  Cu>tT  V.  DonUn.  159  Msm.  245,  3S 
Am.  Kt.  Hep.  41!),  34  N.  K.  360;  Wood, 
Limitatinni,  3d  ed.  "■  280:  Angell.  Limita- 
tiona,   5th   cd.   1   274;    23    Cyc.    1350,   and 


|Hirt  Iff  (li'lit  ni>t  a  bar 


;..lliT 


I  of  l>al- 


2.  Till-  nutr  to  Luki'nii'n  Appeal,  13 
r.,l(.A.  r>81,  on  what  Ih  not  miniilint  con- 
xldi-ratliin  for  new  I'ontrart. 

3.  Tb<-  note  to  Kuller  v.  Kemp.  20  f,.R.A, 
TNi'i,   II ri    arnird    and    Mtlifaction    by    part 

4.  'Ilii-  mite  tn  Frederick  Town  Sav.  InM. 
V,  Mli'liai'I,  33  l.,TI.A.  628,  on  tliu  tiRbility 
rif  iiliUuori  nil  an  orlKlnnl- ciintrMrt  as  at- 
fii'tiil  liv  a  renewal  iir  xubnti tilted  enntract 
wlili-h    I'n   void, 

n.  The  note  to  Abbott  v.  Duiine.  34  I..R.A. 
:i3,  on  ivrformanec  of  nn  PNiiitinii  obliffa- 
tliin   an  eonilderntlnn    for   new   prcimlM, 

II.  "Ilie  n»le  to  Trimble  v.  Rinlv,  r.3 
LIt.A.  3n»,  on  moral  obliHation  an  n  con 
nlderatluu   fur   a   pruiniir, 

7.  Tlie  note  to  lirown  v,  .lennelt,  r,  1,.R,A. 
fN.M.)  7lift,  «n  eailcelatiou  of  Invnlid  eon- 
imrl  na  cunHldi-rudon  fov  a  nrmniHr. 

N.  The  mite  Ui  Urn  v.  Seliii.k,  II  I,^R,A. 
IN.S,)  THO.  ami  .'^liriner  v.  CrHft.  28  1..H.A. 
iN.S.)  4MI,  on  the  promiKc  nf  ndditional 
ifmipenmillon  for  niiiipletinK  an  cxeeutor^ 
iiintrai't   other   tliaii    for   tin-    payment  of 

II.  Tbi'  note  to  Hiiiidniitn  v.  Finn,  12 
Ull.A.lN.S.)  Ma4,  on  tlie  dixtiurtlon  be- 
tH<i<n    niivnllon    ami   neeord    eveeiitory. 

10.  The  note  tn  llen.llev  v.  Cnvilivr,  48 
I..II.A.IN.S.)  <V14,  on  the  otT.-et  of  •tipula- 
tlon  in  bnUilinK  <'«ntrnet  that  alterMion* 
nuiRt  W  ortlered  in  writinji, 

11.  Tlie  note  to  >)oln>t  v,  Mavdrn  Rros. 
Ml  UH.A.fN.S,)  Sill,  on  the  efTH^'t  of  waiver 
wllhunt  new  eoonideratiou.  of  time  rianw 
In   butlHlnii   eontraet. 

Tliere  hare  not  bii'n  liii-lntteil  in  this 
note  the  eaie*  involviii)!  the  nnvnient  or 
tender  of  a  !-■«  .nin  of  money  i-  '"-•■ 
of  «  elnlin  or  debt  for  k  larKi 
nor  the  envii  pNHiiin^  on  the  valitlitr  of 
oral  I'liitnaeH  of  writlen  iMnirnct*  mnUin. 
jna  HlipiilMtlonii  H|^in*l  any  alterntinns^ 
not  a([n«l  to  in  xtrltinjt:  n«r,  eseept  by" 
(tie  wav  of  ineiiiental  refereiiee*  neeeiwary 
lu  iniiKe  plain  the  di»tinrtinn»  between 
then*  and  (lertlneni  e««».  the  c**e»  in  which 
<ne  i<aHv  to  •  rontraet  had  n-fnnitl  (o  pro- 
I   i:  A  )!M.-i|i. 


I  di-vhar^i' 


iless  he  Ehonid 
re  money  than 


reed  with  ita  perfornianee 
first  be  paid  or  promised  n 
be  would  be  entitled  to  rect 
of  the  contract. 

The  cases  involving  the  consideration  of 
a  new  agreement  extending  the  time  for  the 
payment  of  a  money  obligation  have  been 
eoflated  and  commented  upon  in  a  note  to 
I-ahn  V.  Koep,  52  L.R.A.(N.S.)  327,  which 
should  be  read  in  connection  with  this 
note,  since  the  work  is  not  here  doplieateil. 

And  there  has  been  included  in  this 
note  none  of  that  Ion);  line  of  CHSe;  in 
which  has  been  reco^ii^  and  applied  the 
doctrine  laid  down  in  Stapilton  v,  Stapil- 
lon,  1  Atk.  2,  by  Lord  Kardwicke,  when  he 
said :  An  agreement  entered  into  up- 
on the  snppoaition  of  a  right,  or  of  a 
doubtful  right,  though  it  after  corner 
lint  that  the  right  wns  on  the  other 
bide,  sball  be  binding,  and  the  right  thall 
not  iirevail  Bgoinat  the  agreement  of  the 
parties,  for  the  right  must  always  hv  on 
one  side  or  the  other;  and  tberefori'  the 
compromise  of  a  doubtful  right  is  a  ?uf- 
tieient  foundation  for  an  agreement.  Or, 
a*  that  doctrine  was  Btatisl  in  Caim  v. 
(ann,  1  I'.  \\wa».  727.  bv  Lord  Macetcs- 
flcld,  when  he  said:  M'here  two  partiea 
are  contending  before  this  cotirt  and  one 
releases  his  pretensions  to  the  other,  tliert> 
can  be  no  color  to  set  aside  this  compromisi' 
because  the  man  that  made  it  had  a  right : 
for  by  the  same  reason  there  can  be  no  sudi 
thing  as  eompromisine  a  suit  nor  room  for 
any  acconnnndation.  Kvery  release  BuppoMi.s 
the  party  making  it  to  have  a  right,  but 
this  can  be  no  reason  for  its  being  set  naide, 
fur   then   every    release   might   be   avoided. 

Xot  withstanding  these  eliminations,  the 
Held  of  reneareh  is  both  a  wide  and  difficult 
one  to  cover.  Two  reasons  have  influenced 
the  writer  to  set  out  rather  fully  the  many 
enses  in  which  the  validity  of  Reeondary 
e»ntmct»  was  involved.  lieeaOMe  it  seemi-d 
to  Iw  the  most  ctToctive  way  of  serving  the 
Mudent  of  tliis  snbject.  The  lirst  of  the^e 
may  be  beet  understood  by  the  following 
extract  from  an  opinion  of  the  Keiitnokc 
court  of  appeals  in  a  rici-iit  decision:  ft 
i»    sometimes    difficult,    aeeording    to    that 


note;  Magarity  v.  Sliipiiian,  93  V«.  M,  24 
S.  K.  4«B(  Burns  v.  Harvell,  32  Gb.  GOi; 
Price  V.  Price,  34  Iowa.  404;  Adams  v. 
Mills,  40  La.  Ann.  775,  Z2  So.  257)  Cheva- 
lier V,  Hyams,  9  Ln.  Ann.  484;  Erpelding  v. 
Ludnig,  39  Minn.  518,  40  N.  W.  829;  Floyd 
V.  Pcarce,  57  Misa.  143;  Parker  v.  Butter- 
worth,  4Q  X.  J.  L.  244,  50  Am.  Rep.  407; 
Auzerais  v.  Naglee,  74  Cal.  67,  15  Pac.  371; 
Ludlow  Y.  Van  Camp,  7  K.  J.  L.  113,  11 
Am.  Dec.  520;  Jlarsdon  v.  Seabury,  3  N. 
J.  L.  702.  4  Am.  Dee,  409;  Van  Dike  \. 
Van  Dilce,  15  N.  J.  L.  298;  Eetea  v.  Hamil- 
ton-Brown Shoe  Co.  54  Mo.  App.  543;  Sloan 
V.  Sloan,  11  Ark.  32. 

Mewrs.  Rol>ci-son  &  Dcniarest,  for  dC' 

If,  in  the  account  etated,  the  defendant 
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agreed  to  pay  for  eorvicea  render^  more 
than  six  yi'Hrs  previously  to  the  promise, 
the  statute  of  limitations  runs  from  the 
date  of  the  account  stated,  and  not  from 
the  date  when  the  Berviwa  were  rendered. 

1  Cyc.  364,  451;  McClelland  v.  West,  70 
Pa.  183;  Porter  v.  Chicago,  1.  i  l),  R,  Co. 
99  Iowa,  351,  68  N.  W. -724. 

The  plaintiff,  during  the  continuance  of 
the  first  contract,  would  have  had  no  right 
to  bring  an  action,  and  his  right  to  action 
first  began  when  the  original  contract  of 
the  defendant  to  compensate  in  real  estate 
was  terminated   by  the  new  agreement. 

Campbell  v.  Culver,  56  App.  Div.  SOI,  67 
N.  Y.  Supp.  460;  Esst  India  Co.  v.  Paul, 
14  Jur.  253,  7  Moore,  P.  C.  85;  Campbell 
V.   Boggs,   48  Pa.  624;    Bonesteel  v.   Von 


tribunal,  to  determine,  when  a  change 
written  contract  has  been  accomplished  by 
a  parol  agreement  of  the  parties,  whether 
the  result  is  a  mere  modification  of  the  orig- 
inal written  agreement  or  the  substitu- 
tion of  a  new  contract  operating  to  dis- 
charge the  original  one.  The  weight  of 
authority,  however,  seems  to  be  that  wlicn 
the  change  so  agre<^  upon  goes  to  a  mater- 
ial provision  of  the  original  contract,  a 
new  contract  operating  to  discharge  it  re- 
sults. Homire  v.  Stratton  <t  T.  Co.  157 
Ky.  822,  164  S.  W.  67. 

Although  none  of  the  eases  e^rpressly  so 
hold,  a  scrutiny  of  all  will  diaelosc  tiiat 
more  of  a  consideration  is  rcK]uisite  to 
port  a  secondnry  contract  that  replaci 
primary  one  than  is  required  to  uphold 
a  new  agreement  that  leaves  the  original 
intact  except  as  modified.  In  the  one  case 
Bome  new  consideration,  however  slight, 
must  appear,  in  the  other  the  original  con- 
sideration  BuCnces. 

A  second  reason  for  setting  forth  the 
individual  cases  in  point  was  found  in  a 
paper  by  Dean  Ashley  of  the  faenlty  of 
New  York  University,  recently  published 
(26  Harvard  L,  Rev.  429),  advocating  the 
abolition  of  the  whole  doctrine  of  con- 
aideratioD.  In  the  course  of  his  article. 
Prof.  Asliley  said:  With  such  importance 
attached  to  a  technical  requirement  of  the 
law,  it  is  not  unreasonable  for  the  lay 
public  to  ask  for  a  sciontifltalJy  accurate 
definition  of  the  term  "consideration."  It 
is  believed,  however,  that  no  satisfactory 
definition  can  he  given.  Deplorable  as  this 
may  be,  it  seems  nevertheless  true.  It  is 
due  to  a  lack  of  legal  terminology,  which 
causes  confusion  win>n  any  form  of  words 
ii  used  which  attempts  to  explain.  A  def- 
ii^ition  to  be  of  value  should  indicate  with- 
in its  confines  just  what  it  descril>e3.  other- 
irise  it  is  certainly 
lead  to  erroneous  conclusions. 

e  y< 

cation,  well- trained  lawyers 
doubt  as  to  funiJamcrta!  questions  eon- 
ecming  consideration,  Tliere  ia  not  even 
a  full  agreemeot  as  to  wliat  it  is. 

Finally,   tbt-re    have   been    taken    out   of 
L.R,A.101d8. 


their  logical  places  in  the  body  of  the 
note  secondary  agreements  of  landlords  and 
tenants  altering  the  terms  of  existing  leases 
in  sundry  particulars,  the  chief  of  which 
are   reductions   of   rents.     Their   transposi- 


to  the  reader  presented  alone. 


.4!!  is  the  case  with  all  other  contracts, 
a  new  agreement  by  the  parties  to  an  older 
onp,  altering,  canceling,  supplementing,  or 
supplanting  their  former  compact,  in  order 
to  be  valid,  requires  some  consideration  to 

U.  S.— Baltimore  Refrigerating  k  Heat- 
ing Co.  V,  Wetzel,  80  C.  C,  A.  117,  162 
Fed,  117;  Kmpire  State  Suretv  Co.  v. 
Hanson,  107  C.  C.  A.  1,  184  Fed.'.>3. 

Ala.— Burltham  v.  Maatin.  54  Ala.  122; 
ManesB  v.  Henry,  96  Ala.  454,  II  So.  410; 
Shriner  v.  Craft,  168  Ala.  146,  28  L.R.A. 
{N,S,)  450,  139  Am.  St.  Rep.  IB,  51  So. 
884, 

.\rk.— Thompson  t,  Robinson,  34  Ark. 
44;  First  Nat.  Bank,  v,  Kakdimen,  111 
Ark.  223,  163  8.  W.  78-5;  Feldman  v. 
Ark.  — ,  164  S.  W.  766;  Capitol 
-,  IB.)  S.  W. 


Food   Co.   V.  Mode,  — 
637, 

Cat.— Adlpr   v.    Friedman,    16   Cal,    130; 

sin  Street  t  A.  P.  R.  Co.  v.  Los  Angeles 
Traction  Co.  129  Cal.  301,  61  Pac.  937:  Re 
MeDougald,    146   Cal.    106,   70   Pac,    875. 

Colo.— Cofield  V.  Clark,  2  Colo.  101; 
I^onard  t.  llallelt,  —  Colo.  — ,  141  Pac. 
481. 

D,  C— Littlepage  v.  Xeale  Pub.  Co.  34 
App.  D.  C.  257. 

Fla.— Spann  v.  Baltzell,  J  Fla,  338,  46 
Am.  Dec.  346. 

Ga.— Mills  v.  Mercer,  Dudley  IGa,l 
U8:  Austell  v.  Rice,  3  Ga.  472;  C.  II. 
Davis  i   Co,   V.   Morgan,   117   Ga.   5114,   61 
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Ettan,  20   Hud,  408;    SliimminB  v.   United 
States,  10  Ct.  CI.  405. 

A  continuance  of  mutual  transactions 
a  running  contract  is  a  bar  to  the  action 
au  proved,  unices  there  is  a  breach. 

Baxter  v.  Gay,  14  Conn.  119;   Barnes 
Ryan,   06   Hiin,   170,   21   N.   Y.  Supp.   12T; 
U'itterslieini  v.  Carlisle,  1  H.  Bl.  631. 

Where  an  account  has  been  settled  and 
stated  and  a  balance  agreed  upon,  a 
cause  of  action  is  thereby  created,  and  the 
■tatute  runs  from  the  date  of  Bctttement. 

25  Cyc.  1132,  note  52. 

If  the  defendant  was  indebted  to  the 
plaintiff  and  agreed  to  pay  a  certain 
amount  in  liquidation  of  the  debt,  she  was 
bound  by  her  agreement  no  matter  how 
harsh  it  might  he. 

L.RJV.  148,  JIT  Am.  St.  Rep.  171,  43  E 
"32;  WillinKham  Sash  4  Door  Co.  v.  Drew, 
117  Ga.  850.  45  S.  E.  237;  J.  A.  Fay  & 
E.  Co.  V.  Dudley,  129  Ga.  314,  53  S,  E, 
820;  Red  Cypress  Lumber  Co.  v.  Beall,  5 
Ga.  App.  202.  02   S.   E.  1050, 

III.— McKinley  v.  VVatkina,  13  III.  : 
Barnett  v.  Barnes,  73  III.  217;  Loach 
V.  Farnum,  1)0  111.  308;  Goldsborough  v. 
Gable.  140  111.  ^09,  15  L.R.A.  294.  20  N.  E. 
722;   Lord  V.  Haufe,  77   111.  App.  91. 

Ind.— Jarvis  v.  Sutton,  3  Ind.  289;  Ford 
V.  Garner,  15  Ind.  298;  Reynolds  v.  Nu- 
gent, 25  Ind.  328;  Smith  v.  Tyler,  51  Ind. 
512j  Smith  V.  Boruir,  75  Ind.  412;  Hjlc 
V.  Humblp,  100  Ind.  38;  Indiana  Veneer 
liUmber  Co.  y.  Hogeman,  —  Ind.  App.  — 
105  N.  E.  253. 

Iowa. — Jones  v.  Alley,  4  G.  Greene,  181 
TomlinaoD  v.  Smith,  2  Iowa,  39;  Hall  v. 
Smith.  15  Iowa,  585;  Ayres  v.  Chicago,  R. 
I.  A  P.  R.  Co.  52  Iowa,  478,  3  N'.  W.  522; 
Wheeler  v.  Baker,  59  Iowa,  88,  12  N.  W. 
767 ;  Carruthers  v.  McMurray,  75  Iowa, 
ITS,  39  N.  W.  235;  Pence  v,  Adams,  110 
Iowa,  402.  89  N.  W.  1005. 

Kan.^-Gcorge  v.  Lane,  80  Kan.  94,  102 
P«c.  55.  ■' 

Kt.— Clausen  v.  Railey.  145  Ky.  350, 
140  "S.  W.u47. 

Me.— Wescott  T.  Mitchell,  95  Me.  377, 
50  Atl.  21 ;  Pancoast  v.  Dinsmorc,  105  Me. 
471,   134  Am.  St.   Rep.  582,  75  Atl.  4a, 

Mass. — Smith  v.  Bartholomew,  1  Met. 
270,  35  Am.  Dec.  3G5:  Com.  v.  Johnson,  3 
Cusli.  454;  Pool  V.  Boston,  5  Cush.  210; 
Warren  v.  Hodge,  121  Mass.  106;  Bra^g 
V.  Danielson.  141  Mass.  195,  4  N.  E.  622; 
Parrot  v.  ^Lle.yican  C.  R.  Co.  207  Mass.  184. 
34   L.R.A.(N'.S.)    261,  93  N.  E.   500. 

Mich.— Bell  v.  Utlcy,  17  Mich.  508;  Bart- 
lett  V.  Smith,  140  Mich.  183,  117  Am.  St. 
Rep.  825,  109  X.  W.  200. 

Minn. — Wharton  v.  Anderson.  28  Minn. 
301i  9  N.  W.  860;  Little  r.  Rees,  34  Minn. 
277,  26  N.  W.  7;  King  v.  Duhith,  M.  &  N. 
R.  Co.  01   Minn.  482,  63  N.  W.  1105. 

Mo. — PieilTer  v.  Kingeland,  25  Mo.  00: 
Williams  V.  Williams,  67  Mo.  601;  McMa- 
han  V.  Geiger,  73  Mo.  14.">.  39  Am.  Rep. 
489:  Montgomerv  County  v.  Auchlcv,  92 
I..R.A.10]51t. 


Consolidated  Traction  Co.  v,  Chenowith, 
58  N.  J.  L.  416,  34  Atl.  817;  Freeman  v. 
Bartlett,  47  X.  J.  L.  33;  Humphn-ys  v, 
Woodstown,  48  N,  J.  L.  588,  7  Atl.' 301; 
Enstice  v.  Courtwriglit,  61  X.  J.  L.  063,  40 
Atl.  670. 

>lhilurn,  J.,  delivered  the  opinion  of  the 

The  declaration,  trbich  was  upon  the  com- 
mon counts,  contained  this  bill  of  particu- 
lars: "To  board  of  defendant  with  plaintiff 
from  1889  to  1S94  intermittently,  and 
board  from  1894  to  1904  as  per  agreement 
between  plaintiff  and  defendant,  whereby 
the  defendant  agreed,  on  or  about  the  1st 
day  of  September,  1904,  to  pay  to  the  said 
plaintiff  for  said  services  the  sum  of  $500." 

JIo.  126,  4  S.  W.  425;  Lingenfeldcr  v. 
Wainwright  Brewing  Co.  103  Mo.  578,  15 
S.  W.  844;  MacFarland  v.  Heim,  127  Mo. 
327.  48  Am.  St.  Rep.  629,  29  S.  W.  1030; 
Merrill  v.  Central  Trust  Co.  46  Mo.  App. 
236;  Wilson  v.  Russler,  91  Mo.  App.  275; 
Wear  Bros.  v.  Schmeliter,  92  Slo.  App. 
314;  Kocrpcr  v.  Royal  Invest.  Co.  102  Mo. 
App.  543,  77  S.  W.  307;  Tucker  v.  Dolan, 

109  Mo.  App.  442,  84  S.  W.  1120;  Brock- 
man  Commiaaion  Co.  v.  Kilboume,  111 
Mo.  App.  542,  86  S.  W.  275;  McCrary  v. 
Thompson,  123  Mo.  App.  506.  100  S.  W. 
535;  Holladay-KIotz  Land  It,  Lumber  Co. 
V.  Beekman  L«ml«>r  Co.  136  Mo.  App.  170. 

110  S.  W.  430;  Norris  v.  Utrhworth,  140 
Mo.  App.  19,  124  S.  W.  559;  Shcetz  v. 
Price,  154  Mo.  App.  574,  136  S.  W.  733; 
Patterson  v.  American  Ina.  Co.  164  Mo. 
App.  157,  148  S.  W.  448;  Wilt  v.  Hammond, 
—  Mo.  App.  — .  165  S.  W.  302. 

Neb.— Fitzgerald  y.  Fitzgerald  *  M. 
Constr.  Co.  41  Neb.  374,  59  N.  W.  838. 

N.  J,— Strvker  v.  Vandcrbilt,  27  N.  J. 
L.  68;  Conover  v.  Stillwell,  34  N.  J.  L. 
54;  Nightingale  v.  Klcginnis,  34  N,  J.  L. 
4(il;  Titns  V.  Carlo  &  F.  B.  Co.  37  N.  J.  I.. 
98;  Hasbrouck  v.  Winkler,  48  N.  J.  L.  431, 

0  Atl.  22;  Sommers  v.  Myers,  69  N.  J.  L. 
24,  54  Atl.  812;  Bishop  v.  Smith,  —  N. 
J.  L.  — ,  57  Atl.  874:  Moneyweight  Scale 
Co.  V.  Vanseiver,  76  X.  J,  L.  215,  68  Atl. 
905:  Marten  v.  Brown,  80  N.  J.  L.  143, 
70  Atl.  1009;  Watts  v,  Frenche,  19  N.  J. 
Eq.  407. 

X.  Y. — Trvon  v.  Mooney,  9  Johns.  358; 
Bartlett  v.  Wyman,  14  Jobns.  200;  Wood 
V.  Edwards,  19  Johns.  205 ;  Crosby  v. 
Wood,  B  N.  Y.  309;  Holden  v.  Putnam  F. 
Ins.  Co.  46  X.  V.  1,  7  Am.  Bep.  287: 
Organ  v.  Stewart,  60  N.  Y.  413;  Coe  v. 
Hobby,  72  X.  Y.  141,  28  Am.  Rep.  120, 
aff'g   7   Hun,   157;    Vandorbilt  v.   Sclireyer, 

01  N.  Y.  392;  Robinson  v.  Jewett,  116  X. 
Y.  40,  22  X.  E.  224;  Nasaoiy  v.  Tomlinaon, 
148  N.  Y.  326,  51  Am.  St.  Rep.  605,  42 
N,  E.  715;  Weed  v.  Spears,  193  N.  Y.  280. 
86  X.  E.  10;  Tinker  v,  Geraghtv.  1  E.  D. 
Smith,  637;  McMaeter  v.  Kiiehner.  12 
Jones  4  S.  2.'>3;  Smith  v.  Kerr,  33  Ili.n, 
567,  aff'd  in  108  X.  Y.  31,  2  Am.  St.  Rep. 


MORECRAfT  v.  ALLKN. 


To  this  the  defendant  pleaded  the  general 
iaaue  and  the  statute  of  limitations,  and 
the  plaintiff  replied. 

The  facts  elicited  at  the  trial  were  that 
the  piftintiff,  a  builder  residing  at  Bavunne, 
arranged  with  the  defendant,  his  aunt,  to 
reside  with  him,  and  that  she  did  reside 
with  him  in  the  year  18S8,  and  on  and  off 
until  ]894,  after  which  latter  year  she  re- 
sided with  him  continuously  until  1304.  In 
1894  the  defendant  purchased  a  tot  adjoin. 
iag  the  plaintiff's  home,  upon  which  she 
erected  a  small  house,  and  then  entered  into 
a  verbal  agreement  with  the  plaintiff  that, 
in  consideration  of  her  board  at  his  home, 
she  would  allow  him  to  collect  and  retain 
the  rente  of  her  house  during  her  life,  und 
upon  her  death  he  should  receive  the  prop' 


erty  itself.  The  defendant,  an  aged  lady, 
after  making  this  agreement,  continued  in 
the  plaintiff's  household,  performing  no 
particular  service,  and  received  the  atten^ 
tians  of  the  plaintilT's  family  as  a  member 
of  hii  household,  while  he,  in  purauanoe  of 
the  agreement,  collected  th?  rents,  and, 
after  the  payment  of  certain  claims,  munici- 
pal and  otherwise,  against  the  property, 
and  some  claims  against  the  defendant  per- 
sonally, retained  the  balance  of  the  rents 
for  his  own  use.  In  I!)n4,  the  defendant, 
becoming  auspicious  of  the  plaintiff's  in- 
tentions regarding  her  property,  decided  to 
give  up  her  residence  with  the  plaintiff,  and 
then  inquired  of  plaintiff  as  to  her  indebt- 
edneea,  to  which  plaintiff  replied  that  he 
thought  she  owed  him  $1,000,  but  that  he 


362,  15  N.  E.  TO;  Signer  t.  Newcomb,  42 
Hun,  (155,  a  N.  Y.  S.  R.  315;  Purdj  v. 
Rome,  W.  k  0.  E,  Co.  52  Hun,  2«7,  5 
N".  Y.  Supp.  217,  aff'd  in  125  N.  Y.  209, 
21  Am.  St.  Rep.  73(1,  26  N.  E.  255;  Bab- 
eock  V.  KuntKSch.  86  Hun,  815,  68  N.  Y. 
S.  R.  47.  32  N,  Y.  Supp,  663;  Coagray  v. 
Sew  England  Piano  Co.  10  App.  Dir.  351, 
41  N.  V.  Supp.  838;  Calvert  v.  Cary,  50 
App.  Div.  61H.  63  N.  Y.  Supp.  547;"jug- 
hardt  t.  Reynolds,  68  App.  Div.  171,  7* 
N.  Y.  Supp.  152;  Majory  v.  Schubert.  82 
App.  Div.  833,  81  N.  Y.  Supp.  703;  Fanger 
T.  Caspary,  87  App.  Div.  417.  84  N.  Y. 
Supp.  410;  Bosoian  v.  Hubbard,  121  App. 
Div.  510,  106  N.  Y.  Supp.  178;  Moskowitz 
V.  Hornberger,  20  Misc.  558,  46  N.  Y,  Supp. 
462;  Rooney  v.  Thomson,  84  N.  Y.  Supp. 
263;  Kaven  v.  Chrystie,  B4  N.  Y.  Supp. 
470;  Taubenblatt  v.  Galewaki,  108  N.  Y. 
Supp.  688;  Rieser  v.  Calvert  Conetr.  Co. 
108  N.  Y.  Supp.  747;  American  E^ch.  Nat. 
Bank  v.  Smith,  61  Misc.  49,  113  N.  Y. 
Supp.  230;  Altmayer  v.  Lahn,  113  N.  Y. 
Supp.  004 :  Walters  v.  Borgia  Marble 
Works,  125  N.  Y.  Supp.  548;  Galwav  v. 
Prignano,  134  N.  Y.  Supp.  571;  Uiiited 
Merchants'  Press  v.  Corn  Products  Ref. 
Co.  78  Misc.  232,  134  N.  Y.  Supp.  678; 
Manhattan  Top  4  Body  Co.  v.  Bovmann, 
137  N.  Y.  Supp.  883. 

N.  C— Hatchell  v.  Odom,  IB  N.  C.  (2 
TJev.  4  B.  L.  .1(t2;  Paxton  v.  Wood,  77 
N.  C.  II;  Brown  v.  Catawba  River  Lumber 
Co.  117  N.  C.  287,  23  S.  E.  253. 

N.  D.— Gaar,  S.  4  Co.  v.  Green,  6  N.  D 
48,  68  N.  W.  318. 

Ohio.— Thurston  v.  Ludwig,  6  Ohio  .''t. 
1,  67  Am.  Dec.  328;  Marshall  v.  Ames,  11 
Ohio  G.  C.  383,  6  Ohio  C.  D.  403. 

Pa.— Lukens's  Appeal.  143  Pa.  380.  13 
L.R.A.  581;  Cannon  v.  Young.  5  Pa.  Dist. 
R.   772;    Taylor  v.   Winters,   6   Phila.   120. 

R.  I.— Collver  v.  Moulton,  9  R.  I.  90, 
98  Am.  Dec.  370. 

S.  C— Smith  v.  Tunno;  1  M'Cord,  Eq.  443, 
16  Am.  Dee.  617;  Colcock  v.  Louisville, 
C.  4  C.  R,  Co.  1  Strobh.  L.  329. 

8.  D.— Jones  v,  Longerbeam,  22  S.  D. 
625,  119  N.  W.  1000. 

Tex.— Hosan  v,  Crawford,  31  Tex.  833; 
L.It.A.lD15B. 


fl'aterburv  v.  Laredo,  88  Tex.  565.  5  S.  W. 
B1;  (lulf.'C.  *  8.  F.  R.  Co.  V.  McCarty.  82 
Tex.  60S,  18  S.  W.  718;  Jones  v.  Rislev, 
91  Tex.  1,  32  S.  W.  1027 :  Missouri.  K.  4 
T.  R.  Co.  V.  Carter,  «  Tex.  Civ,  App.  677, 
29  S.  W.  665;  Brin  v.  McGregor,  —  Tex. 
Civ.  App.  — .  45  S.  W.  923;  Kahic  v. 
Pliimmer,  —  Tex.  Civ.  App.  — ,  74  S.  W. 
786;  Walker  v.  Tomlinson,  44  Tex.  Civ, 
App.  446,  98  S.  W.  906;  Wilson  v.  Ellis, 
—  Tex,  Civ.  App.  — ,  108  S.  W.  1152; 
Cotulla  V.  Barlow,  —  Tex.  Civ.  App.  — , 
ll.V.S.  W.  294,  s.  c.  on  subsequent  appeal, 
]4r  S.  W.  202;  Whitsett  v.  Carney,  —  Tex. 
Civ.  App.  — ,  124  8.  W.  443;  Sanborn  v. 
E.  R.  Roach  Drug  Co.  —  Tex.  Civ.  App. 
— ,  137  S.  W.  182;  Consumers'  Fertilizer 
Co.  V.  Badt,  —  Tex.  Civ.  App.  — ,  157 
S.  W.  226;  Bonzer  v.  Garrett,  —  Tex.  Civ. 
App.  — ,  162  S.   W.  934. 

Utah.— Mclntyre  v.  Ajax  Min.  Co,  20 
Utah,  323,  60  Pac.  552,  20  Mor.  Min.  Rep. 
142;  Prve  v.  Kalbeugh,  34  Utali.  306,  97 
Pac.  331. 

Vt— Larabee  v.  Ovit,  4  Vt.  4.i:  Bryant 
V.  Gale,  5  Vt.  416;  Br.indon  v.  Jaetison. 
74  Vt.  78,  52  Atl.  114;  Manlev  v.  Vermont 
Mut.  F.  Ins.  Co.  78  Vt.  331,  02  Atl.  1020, 
6  Ann.  Caa.  562. 

W.  Va, — Charleston  Lumber  Ca  v.  Fried- 
man. 64  W.  Va.  151,  61  S.  E.  816;  Thomas 
V.  Mott,  —  W.  Va.  — ,  82  S.  E.  325. 

Wis.— Kingman  v.  Watson,  97  Wis.  590. 
73  K.  W.  438. 

No  contract  is  obligatory  without  some 
consideration,  and  a  new  agreement  abro- 
gating or  modifying  an  old  one  is  no  ex- 
ception. Smith  V.  Tunno,  1  M'Cord,  Eq. 
443,   10  Am.  Dec.  017. 

Every  new  agreement  of  the  sort  requires 
a  consideration  to  give  it  validity.  Hogan 
v.   Crawford,  31  Tex.  833. 

An  affreement  substituted  for  an  existing 
contract  is  not  valid  without  a  considera- 
tion. Holladay-Klotz  Land  4  Lumber  Co. 
V.  Rpekman  Lumber  Co.  138  Mo.  App.  176. 
116  S.  W.  436. 

It  is  well  settled  that  an  agreement  to 
rescind  a  contract  to  operate  as  an  abro- 
gation of  it,  must  be  supported  by  a  valu- 
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would  take  tSOO  in  settlement  To  tliia  the  , 
defendant  SBeentcd,  Bnil,  according  to  the 
testimony  of  plaintiff  and  his  wife,  then 
Bgrced  with  plaintiir  to  pay  liim  $500  in 
sEttlement  of  their  mutual  accoiintH.  The 
dcl't'Kdnnt  theri'after  applied  to  plaintifTe 
brother,  requesting  a  loan  of  tliat  amount, 
and  stating  tliat  »lie  had  settled  with  the 
plaintiff  upon  that  baaia.  The  brother,  be- 
ing unable  to  advant'e  the  loan  personally, 
went  with  her  to  a  lawyer's  office  in  Jersey 
City,  t*>  whom  she  made  known  the  terms  of 
lier  agreement  with  the  plaintiff,  and  offered 
to  seeure  the  loan  of  the  required  money  by 
a  mortgage  upon  her  property.  The  iawyer 
agreed  to  procure  the  loan,  and  drew  the 
bond  and  mortgage  to  secure  ita  payment, 
but  the  defendant  failed   to  e:iecute  them. 

able  consideration.  Lipachuti  v.  Weatlier- 
iy,  140  X.  C.  3U8,  53  8.  E.  132. 

A  subsequent  agreement  wbieh  does  not 
form  any  part  of  an  original  contract,  and 
is  not  Bupporteil  by  the  original  considera- 
tion thereof  nor  by  any  new  consideration, 
is  a  mere  nude  pact  of  no  force  or  validity. 
First  Xat.  Bank  v.  Nakdimen,  111  Ark. 
223,   183  S.  \V.  T83. 

A  release  of  veated  rights  under  a  con- 
tract is  itself  a  contract,  and  iiuist  bo 
baaed  on  a  consideration.  CliBrlpaton  Lum- 
ber Co.  V.  Friedman,  84  \V.  Va,  151,  01 
S,  E.  S15. 

A  voluntary  surrender  of  valuable  con- 
tract rights  ia  of  no  elTcct  unless  supported 
by  a  consideration,  Sheetz  v.  Price,  154 
Mo.  App.   574,   130  S.   W.  733. 

V^"hen  by  statute  every  payment  upon  a 
bill,  bond,  note,  mortgage,  or  other  writing 
evidencing  a  debt,  in  excesB  of  tlie  interest 
allowed  bv  law,  must  be  credited  in  reduc- 
tion  of  tfic   principal,   an   agreement  for  a 


tested  promissory  note  upon  which 
dorsers  have  been  duly  charged,  which  def- 
initely extends  and  postpones  the  time  of 
payment,  is  a  mere  nude  pact  of  no  binding 
force  for  want  of  a  sufficient  legal  con- 
sideration, and  hence  cannot  operate  to  dis- 
charge the  indorsers.  Nightingale  v.  Me- 
ginnia,  34  N.  J.  L.  481. 

An  agreement  by  one  member  of  a  firm 
that  the  others  interest  in  the  partner- 
ship property  shall  be  a  certain  fixed  sum 
in  any  event  requires  some  consideration 
to  give  it  validity.  And  there  must  be 
some  consideration  beyond  mere  mutual 
consent  to  support  a  promise  by  one  part- 
ner to  surrender  to  the  other  his  interest 
in  the  partnership  property.  Clausen  v. 
Railey,  145   Ky.   330,   140   R.  W.  547. 

To  rescind  a  completed  bargain  and  sale 
of  personal  property  requires  some  posi- 
tive agreement  upon  a  valid  legal  considera- 
Bell  V.  Utiey,  17  Mich.  508. 


The    1 
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Subsequent  to  tiiis  the  defendant  informed 
another  brother  of  the  plaintiff  of  the 
existence  of  her  agreement  to  pay  the  $500, 
and  requested  him  to  lend  her  the  money. 
The  money  was  not  procured,  and  this  ac- 
tion was  brought  to  recover  it.  The  defend- 
ant denied  the  indebtedneas,  and  also  denied 
the  making  of  the  agreement  to  pay  S500, 
and  this  status  created  an  isaue  of  fact, 
which  the  trial  court  submitted  to  the  jury, 
and  upon  which  they  found  for  the  plaintiff 
for  the  amount  claimed. 

Tlie  defendant's  counsel,  upon  a  motion 
to  nonsuit,  insisted  that  the  alleged  prom- 
ise of  the  defendant  to  convey  her  prop- 
erty wae  made  anterior  to  six  years,  and 
that  tile  promise  to  pay  ^00  did  nut  prc' 
vent  the  operation  of  the  statute  of  limi- 

A  consideration  is  requiaite  to  support 
the  cancelation  of  an  agreement  to  sell  and 
deliver  goods.  Brockman  Commission  Co. 
V.  Kilbourne,  111  Mo.  App.  542,  8li  S.  W. 
273. 

A  naked  agreement  extending  the  time 
fixed  by  contract  for  the  payment  of  the 
purchase    price   of   personal   property    sold 


Hun,  615,  60  X.  Y.  S.  R.  47,  32  X.  Y. 
Kupp.  663. 

An  alteration  of  a  hilt  of  sale  of  slaves, 
made  by  a  footnote,  from  an  absolute 
conveyance  to  a  mere  life  estate,  is  not 
good  without  a  valuable  consideration. 
Mills  v.  Mercer,   Dudley    (tia.)    153. 

An  agreement  by  the  vendors  of  land  to 
accept  a  reconveyance  and  to  repay  to  the 
vendees  all  money  paid  by  them,  in  case 
a  projected  railroad  should  not  be  com- 
pleted to  a  near-by  town  within  a  stetcd 
time,  made  after  a  contract  for  the  aale 
and  purchase  of  the  land,  complete  in  all 
its  parts,  had  been  entered  into  and  closed 
on  both  sides,  without  any  increase  in  the 
purchase  price  or  the  assumption  by  the 
vendees  of  any  obligation,  burden,  or  duty 
beyond  what  the  original  contract  imposed 
upon  them,  is  unsupported  by  any  sufBeient 
consideration,  and  hence  is  void.  Pence  v. 
Adams,  1J6  Iowa,  462,  89  N.  VV.  1005. 

An  oral  contract  between  a  shipper  and 
a  railroad  company  requiring  the  carrier 
to  furnish,  for  the  former's  use  at  a  stated 
time,  a  stock  car  for  a  shipment  of  live 
stock  to  a  named  destination,   is  not  abro- 

Eated  and  supplanted  after  the  carrier  has 
rokcn  it,  by  a  subsequent  written  con- 
tract for  the  carriage  of  the  atoek,  signed 
and  delivered  by  the  shipper,  unless  a  pay- 
ment is  made  to  him  by  the  carrier  of  some 
consideration  by  way  of  compensation  for 
the  duniages  he  sustained  by  the  breach  of 
the  oral  agreement  to  furnish  the  car  at 
the  appointed  time  and  place.  Clark  v. 
rister  &  D.  R.  Co.  lan  X.  Y.  fl3,  13  I^R.A. 
IX.S.)  184,  121  Am.  St.  Rep.  848,  81  N.  E. 
786.   12   Ann.   Cas.   883. 

For  a  new  promise  to  have  the  effect  of 
extinguishing  ao   existing  cause  of  action. 


MOHKCltAtT  V.  AI.LEX, 


tntiona,  bccauae  it  wae  not  in  writing,  and 
tticrdore  not  in  campliancE  with  g  10  of 
that  act  (Gun.  Stat.  p.  1970,  g  I7|.  The 
court  uaa  also  reqiipstcd  to  charge  aiibetan- 
tially  tbe  aame  prupoaition  in  detailed  form 
at  the  end  of  the  case,  and  the  court's  ru- 
fiua.1  In  each  instance  is  maile  the  liasis  for 
the  bill  of  pxceptions  here  presented.  T!ie 
case  was  presented  to  the  jury  by  the  trial 
court  upou  tlie  simple  issue  of  fact  whether 
the  defendant  mude  the  agreement  sued 
upun.  with  instructions  tliat  if  such  an 
agreement  had  been  made,  it  was  binding 
U(jon  her,  and  in  this  we  think  tlie  trial 
court  was  correct.  Tlie  plaintiff's  case  wua 
not  based  upon  the  defendant's  failure  to 
carry  out  her  original  contract  to  convey 
her  property  to  plaintiff,  and  allow  him  in 

it 


tie  interim  to  receive  and  retain  her  rente; 
and  the  relevancy  of  that  feature  of  the 
case  was  important  in  this  issue  only  so  far 
as  its  existence  furnished  quid  pro  quo  for 
the  agieement  sued  upon.  The  correct  con- 
ception of  the  case  proscnta  an  entirely  new 
agreement,  entered  into  between  the  par- 
ties in  8ul)stitution  for  the  previous  ajfree- 
inent;  and  this,  upon  well-settled  legal 
principIcH,  constituted  a  novation,  to  which 
the  statute  of  limitations  has  no  applica- 
tion under  tlie  facts  of  this  case. 

The  effect  of  tbe  t^^stimony  in  favor  of 
the  plaintiff  led  to  tbe  conclusion  that  the 
parties  recognized  an  existing  legal  obliga- 
tion, disputable  in  amount,  which  would 
require  both  computation,  delay,  and  per- 
haps protracted  diBcuaaion   pro  and  con  to 


must  be  legally  binding  and  enforceable 
a  substitute,  and  rest  like  every  other 
'  upon  a  good  consideration.  Man- 
H-v  ,.  .rrmont  Mut.  F.  Ins.  Co.  78  Vt.  331, 
62  Atl,  1020,  e  Ann.  Cas,  582. 

No  promise  is  good  in  law  without  a 
l^al  consideration  for  it.  Thomas  v.  Mott, 
—  W.  Va.  — .  82  S.  E.  323. 

A  promise  by  an  owner  to  pay  a  contract- 
or for  building  materials  rejected  by  the 
architect  according  to  tbe  provisions  of  a 
written  contract  for  constructing  a  build- 
ing, where  the  architect  acted  in  good 
faith,  is  without  consideration  and  void. 
IJrio  V.  McGregor,  —  Te.t,  Civ.  App.  — , 
45   S.   \V.   623. 

An  oral  promise  to  deliver  a  chattel 
within  ten  days  from  the  date  of  a  contract 
in  writing  providing  for  the  sale  and  de- 
livery of  such  chattel  aa  soon  as  possible, 
made  by  the  selling  agent  of  tbe  vendor  to 
the  purchaser  after  the  written  contract 
had  been  fully  signed,  exchanged,  and  closed 
on  both  sides,  is  nudum  pactum  for  want 
of  consideration.  Moneyweight  Scale  Co. 
V.  Vansciver,  76  N.  J.  L.  215.  08  Atl.  BOS. 

A  promise  by  the  vendor  in  a  contract 
to  convey  real  catatc.  made  co incidentally 
with  his  tender  of  performance  and  im- 
mediately following  the  purchaser's  de- 
fault on  the  day  fi.ted  in  ttie  contract  for 
closing  the  transaction,  extending  the  time 
to  complete,  is  of  no  validity  without  a 
new  consideration.  Strvker  v,  Vanderbilt, 
27  N.  J.  L.  08. 

It  tias  iM'en  said  that  a  new  contract 
varying  the  provisions  of  an  e.iiating  bind- 
ing contract  upon  the  same  subject-raatter 
requires  some  new  consideration,  and  if  it 
has  none,  is  void.  Barlow  v.  CotuIIa,  — 
TcK.  Civ.  App.  — ,  141  S.  W.  202. 

Alao  that,  for  a  contract  to  operate 
wholly  or  partly  to  discharge  a  prior  con- 
tract, it  must  have  a  valuable  considera- 
tion. Whitsett  V.  Carnev,  —  Tck.  Civ.  App. 
— .   121   S.   W.   44.1. 

A  written  contract  to  convey  land  can- 
not be  varied  by  a  subsequent  oral  agreement 
making  tbe  time  of  payment  of  the  essence 
of  the  contract,  which  was  not  so  originally, 
L.R.A.1!>15R. 


without  some  new  conaideration.  Jones  v. 
Alley,   4   G.   Greene,   181. 

A  Bubaequent  agreement  by  one  previous- 
ly contracting  to  purchaae  a  farm  from  the 
ostensible  owner,  to  accept  in  lieu  of  bis 
another's  deed,  is  a  new  and  independent 
contract,  not  valid  unless  supported  by  a 
new  consideration.  Pancoaat  v.  Dinsmore, 
105  Sle.  471,  134  Am.  St.  Rep.  682,  75  Atl. 
43. 

And  it  has  been  declared  requisite  that 
every  such  new  agreement  should  rest  up- 
on a  new  and  valuable  consideration. 
Spann  v.  Baltzell,  1  Fla.  33S,  46  Am.  Dec. 
346. 

The  cases,  however,  cited  in  this  note, 
show  that  while  there  must  indeed  always 
be  some  consideration  for  agreements  of  this 
sort,  that  consideration  need  not  be  new 
in   all   cases  nor   especially   valuable. 

The  modification  of  an  existing  contract 
is  nothing  more  or  less  than  a  new  con- 
tract, and  like  every  other  contract  it  must 
rest  upon  a  consideration.  Shriner  v.  Craft. 
latl  AU.  148,  28  L.R.A.<N.S.)  450,  13» 
Am.  St.  Hep.  19,  31  So.  884;  Tinker  v. 
Geraghty,  1  E.  D.  Smith.  687;  Marshall 
V.  Amca,  11  Ohio  C.  C.  363,  6  Ohio  C.  D. 
403. 

'llioee  who  make  a  contract  have  power  to 
modify  it  by  a  subsequent  agreement,  biit, 
to  give  tlie  modification  contractual  force, 
there  niuat  be  a  sufficient  consideration. 
Patterson  v.  American  Ins.  Co.  164  Mo. 
App.   157,   148  S.   W.  448. 

And  ordinarily  there  must  be  a  new  con- 
sideration for  the  alteration  of  a  contract, 
unless  there  are  mutual  undertakings  which 
mav  form  a  consideration  for  the  change. 
Capitol  Food  Co.  y.  Mode,  —  Ark.  — ,  1B5 
S.  W.  G37. 

An  oral  Contract,  if  valid  in  itaelf,  and 
not  within  tbe  statute  of  frauds,  for  work 
and  service  for  a  year  following  at  a  stated 
compensation  payable  weekly,  is  not  merged 
in  or  nullified  by  a  subsequent  written 
agreement  giving  the  master  a  right  arbi- 
trarily to  discharge  the  servant  at  the  end 
of  any  week,  becauee  the  latter  is  unsup- 
ported by  a  sufficient  consideration.    Fangei 
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reduce  to  a  financial  ccrtaint;;  that  thej 
met  and  KettleU  tlieir  diiTerence  by  adjuat- 
iiig  the  indebtedneBB  of  one  to  the  otiier  at 
the  aum  of  $500,  wliidi  the  dubtor  then  and 
there  agreed  to  pay,  and  took  steps  at  once 
to  make  her  agreement  effectual .  I'his 
agreement,  in  legal  parlance,  became  no- 
vated or  HubBtituted  for  the  priur  arrange- 
ment between  the  partiea,  and  the  statute 
of  liniitationB  cominonced  to  run  only  from 
the  inception  of  the  agreement. 

A  comparatively  early  case  (Taylor  v. 
Hilary,  1  Cromp.  M.  k  R.  741)  fonuulated 
the  principle,  after  a  controversial  era  of 
subtle  diacussion  in  the  exchequer  cham- 
ber and  the  house  of  lords,  as  to  the  necea- 
eity  for  an  express  consideration  to  sup- 
port a  bilateral  contract   based   only   upon 


mutual  promises,  that  "before  the  breach 
of  the  first  agreement  a  new  agreement  u 
entered  into,  varying  the  contract  in  an 
essential  part.  .  .  .  Ilie  latter  then  is 
a  substituted  contract,  and  is  an  answer  to 
an  action  upon  the  former."  Commeuting 
upon  this  deliverance,  a  modem  writer  of 
diatinction  says:  "The  result  of  the  matter 
is  that,  ffhile  the  simple  executory  accord 
is  nugatory,  what  we  may  call  a  double 
executory  accord  is  good.  As  long  as  there 
are  mutual  obligations,  those  obligations 
by  mutual  cousent  can  be  abrogated  or 
changed,  or  new  obligations  can  be  aub- 
stitutcd  in  their  place.  .  .  .  Where 
there  are  mutual  executory  ohligations.  the 
agreemeot  to  annul  on  one  side  is  said  to 
be   supported   by    the   consideration   of   the 


V,  Caspary,  87  App.  Div,  417,  84  X,  Y. 
Supp.  410. 

After  cattle  have  been  delivered  to  a 
common  carrier  for  transportation  to  a 
live  stock  market  by  a  shipper,  under  a 
jiarol  shipping  contract  complete  in  all 
particulars,  a  new  contract  entered  into 
at  the  demand  of  the  carrier  varying  in 
several  material  respects  the  previous  one, 
both  by  releasing  the  carrier  from  aome 
of  its  obligations  and  imposing  additional 
and  onerous  burdens  upon  the  shipper,  but 
neither  ieasening  the  charf^ea  for  freight 
nor  giving  an  additional  advantage  or  bene' 
At  of  any  kind  to  the  shipper,  is  invalid 
for  want  of  any  consideration  to  support 
it.  Gulf,  C.  &  S.  F.  R.  Co.  V.  McCarty, 
82  Tex.  608,  18  S.  W.  710;  Missouri.  K. 
&  T.  H.  Ck).  y.  Carter,  9  Tex.  Civ.  App.  677, 
■28  S.  W.  565. 

An  oral  agreement  between  the  vendor 
and  vendee  of  land  covered  by  a  dt'ed  of 
trust  to  secure  the  payment  of  the  purchase 
money  and  interest,  that  a  part  of  the 
land  conveyed  to  a  third  person  should  be 
released  from  the  lien  of  such  deed,  and 
the  note  taken  from  aucb  third  person  for 


its  proceeds  be  credited,  both  principal 
and  interest,  on  the  original  vendee's  debt, 
carried  out  by  an  assignment  and  de- 
livery of  such  note  as  collateral,  is  not 
merged  in  or  superseded  by  a  subsequent 
writing  agreeing  that  for  the  release  of 
lien  the  original  vendor  mi^ht  keep  for 
himself  the  interest  on  the  third  person's 
note  and  give  credit  only  for  the  principal, 
since  the  latter  agreement  is  unsupported 
by  any  consideration.  Cotulla  v.  Bartow, 
—  Tex.  Civ.  App.  — ,  115  S.  W.  294. 

A  nev  agreement  supplanting  or  modify- 
ing an  old  contract  must  have  a  considera- 
tion to  support  it,  but  it  is  not  essential 
that  sueh  consideration  be  a  new  or  an  ad- 
ditional consideration,  in  any  senRe  apart 
from  and  independent  of  the  original  con- 
tract. Prye  v.  Kalbough,  34  Utah,  308, 
07   Pac.  331. 

A  later  agreement  not  a  part  of  an  orig- 
inal contract,  and  unsupported  by  its 
L.K.A.1D15B. 


consideration  or  a  new  one,  is  a  nude  pact 
of  no  validity.  Pfeiffer  v.  Kingsland.  i5 
Mo-  66;  Williams  v.  Williams,  67  Mo.  661; 
McMahan  v.  Gciger,  73  Mo.  145,  39  Am. 
Rep.  180;  Montgomery  County  v.  Auchlev, 
02  Mo.  12a,  4  S.  W.  425;  Maefarland  v. 
Heim,  127  Mo.  327,  48  Am.  St,  Rep.  629,  29 
S.  W.   1030. 


An  ( 
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furnish  at  a  particular  time  and  place 
stock  cars  for  transporting  live  stock  to  a 
named  destination  ia  not  abrogated  and 
supplanted  by  a  subsequent  written  contract 
respecting  the  transportation  of  the  animals 
to  the  destination,  exacted  by  the  car- 
rier after  a  breach  of  the  oral  contract,  as 
a  preliminary  to  taking  the  stock  on  board. 
Gulf,  C.  i  S.  F.  R.  Co.  V.  House,  40 
Tex.  Civ.   App.   105,   88  S.  W.   1110. 

This  decision  was  aubstantially  like  that 
rendered  in  the  New  York  casi'  of  Clark 
v.  Ulster  &  D.  R.  Co.  189  N,  Y.  B.I,  1.1 
I>.Il.A.(N.S.l  164,  121  Am.  St.  Rep.  84S, 
81  X.  E.  706,  12  Ann.  Cas.  SS3. 

An  executory  contract  may  always  be 
nltered  or  modified  by  the  parties,  but  the 
varying  of  it  is  as  much  a  matter  of  con- 
tract as  was  the  original  agrtement,  and 
every  agreement  adding  to  the  terms  ot  an 
existing  contract  and  imposing  new  and 
onerous  burdens  upon  one  of  the  parties  to 
it  certainly  requires  the  support  of  a  con- 
sideration. Main  Street  4  A.  P.  R.  Co.  v, 
Los  Angeles  Traction  Co.  121)  Cal.  301, 
61    Pac.   037. 

In  a  case  not  specially  important  to  this 
note  in  other  respects.  Judge  Potter,  of 
New  York,  in  dissenting  from  the  con- 
clusion, said  arguendo,  and  aptly  to  the 
subject  here  in  hand :  It  is  elementary 
law  that  an  adequate  consideration  is  es- 
sential to  the  binding  force  of  a  contract. 
whatever  may  bo  the  form  or  subject  of 
the  contract.  Whether  the  contract  is  orig- 
inal, ereatinn  a  status  or  condition  ..[ 
things  that  did  not  before  exist,  or  whether 
it  is  secondary,  changing  the  condition  of 
things  created  by  a  former  or  existing  eon- 
tract,  a  consideration  is  as  necessary  to- 
the  secondary  as  to  the  primary  contrsct. 
Hence    a    later    contract    having    precisily 
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■greement  to  enuul  on  the  otlicT.  To  us« 
the  popular  formula,  the  mutual  promiam 
are  cons  idcrat  ions  for  each  other."  2 
Street,  l>gal  Liability,  p,  127.  The  same 
roacluaion  ie  reached  in  29  Cyc.  1133, 
wherein  it  is  stated,  upon  tlie  strength  of 
a  number  of  eited  cases:  ''A  novation,  like 
other  valid  contracts,  must  be  aupported 
by  a  conaideration,  which  in  this  case  is 
the  discharge  of  the  original  debt."  And 
a^in:  "Novation  may  take  place  by  the 
aiibatttution  o(  a  new  obligation  between 
the  same  partiea,  with  intent  to  extinguiah 
the  old  obligation.  The  question  ta  always 
one  of  intention."  29  Cyc.  1134,  and  cases. 
Many  concrete  illustrationa  of  the  applica- 
tion of  this  doctrine  are  alTorded  by  the 
adjudications  in  other  jurisdietiona,  where 


It  ia  quite  unanimously  held  that,  when 
damages  are  unliquidated,  a  fair  settlement 
and  compromise  of  a  claim  which  has  some 
legal  merit,  though  less  in  amount  than  waa 
claimed,  is  favored  by  the  courts  if  intended 
to  he  flnal,  upon  the  principle,  dowbtli-ss, 
Interest  reipubtic(t  ut  sit  finia  litivm.  Spe- 
cialty Glass  Co.  V.  Daley,  172  Mass.  400,  92 
N.  £.  S33i  Morehouse  v.  Second  Nat.  Bank, 
08  N.  Y.  503;  Stoney  Creek  Woolen  Co. 
V.  Smalley,  111  Mich,  321,  69  N.  W.  722; 
Chetwood  v.  California  Nat.  Bank,  113  Cal. 
649,  45  Pac.  854;  Schlicher  v.  Vogel,  61 
N.  J.  Eq.  158,  47  AtL  44S;  Lattimore  v. 
Hareen,  14  Johns.  330;  Rogers  v.  Rogers, 
139  Mass.  440,  1  N.  E.  182;  Connelly  v. 
Devoe,  37  Conn.  570. 
The  maxim  of  procedure  is  yovatio  non 


the  elemcnta  of  a  former  contract  is 
valid  and  incapable  of  enforcement  for 
the  reason  that  it  lias  no  consideration. 
Wahl  v.  Bamum,  118  N.  Y.  87,  5  L.R.A. 
623,  22  N.  E.  280. 

After  a  contract  for  the  sale  on  credit  of 
land,  in  which  tirop  was  made  of  its  essenee, 
has  lapsed  by  failure  of  performance  with. 
in  the  time  limited,  and  default  has  con- 
tinued for  two  years,  a  parol  promise  by 
the  vendor  to  wait  several  montha  longer 
and  upon  payment  of  the  purchase  price 
to  convey  the  land  ia  void  for  want  of 
mutuality  and  a  consideration,  and  inef. 
fectual  to  revive  or  extend  the  original 
contract.     Tomlinson  v.  Smith,  2  Iowa,  39. 

An  agreement  by  the  vendors  of  land, 
made  after  a  contract  for  the  sale  and 
purchase  of  aueh  lands  has  been  signed  and 
delivered  on  i>oth  sides,  allowing  the'  vendee 
the  rents  until  the  date  for  paasinff  title, 
because  of  his  complaint  tliat  he  had  made 
a  hard  bargain,  Is  invalid  for  want  of  any 
consideration.  Bonzer  v.  fiarrett,  —  Tex. 
Civ.  App.  — .  162  S.  W.  934. 

The  rule  that  the  compromise  of  a  con- 
troversy between  the  parties  furnishes  a 
consideration  for  a  contract  of  settlement 
does  not  apply  to  a  contract  between  an 
owner  of  woodland,  her  grantee  of  the 
timber,  and  the  iatter's  licensee  of  the  right 
to  take  turpentine  from  the  pine  trees,  re- 
stricting rights  already  deeded  to  a  part  only 
of  the  lands,  in  the  absence  of  proof  that 
there  was  any  bona  fide  dispute,  or  that 
it  should  be  settled  by  mutual  cor  en  an  ta 
in  auch  contract,  or  that  the  landowner 
relinquished  any  claim  previously  made  as 
ft  consideration.  Red  Cypress  Lumber 
Co.  V.  Beall,  &  Ha.  App.  202,  82  S.  E.  1059. 

Ordinarily,  no  statute  interfering,  an 
agreement  by  a  mortgagee  to  reduce  from  10 
to  7  per  centum  per  annum  the  interest 
upon  the  mortgage  debt  upon  the  undertaJc- 
ing,  in  return  of  the  mortgagor,  to  pay  the 
taxes  aaaessed  by  law  upon  the  mortgage 
and  the  mortgaged  premises,  is  supported 
by  a  legal  and  valuable  consideration.  But 
inaMimch  aa  in  California  a  statute  (Code 
Civ.  Proc.  S  149*)  prohibits  the  holder 
of  a  mortgajge  agaiost  an  insolvent  estate 
L.R.A.1915B. 


of  a  deceased  mortgagor  from  charging  or 
receiving  on  the  mortgage  debt  interest  at 
a  rate  greater  than  7  per  centum  per  an- 
num, a  mortgagee's  agreement  to  reduce 
from  10  to  7  per  centum  per  annum  the 
interest  on  a  mortgage  debt  in  return  for 
the  undertaking  of  the  mortgagor  to  pay 
the  taxes  on  both  the  land  and  mortgage, 
where  the  mortgagor  had  died  insolvent, 
atforda  no  consideration  to  support  the 
Iatter's  agreement  to  pay  taxes  on  the 
mortgage,  because  the  mortgagee  has  done 
nothing  beyond  what  the  law  obliged  him  to 
do  in  such'  a  case.  Re  McDougald,  140 
Cal.  196,  79  Pac.  87.1. 

After  a  written  lease  has  been  signed 
by  both  landlord  and  tenant,  which  does  not 
provide  for  payment  of  the  rent  in  advance, 
if  «  remark  of  the  lessor  that  he  expected 
hia  rent  on  the  first  of  the  month,  and  an 
assenting  reply  of  the  lessee,  may  he 
deemed  an  oral  modification  of  the  lease 
and  a  promise  by  the  tenant  to  pay  rent 
in  advance,  they  are  nudum  pactum,  and  in- 
valid for  want  of  a  consideration.  Has- 
brouck  V.  Winkler,  48  N.  J.  L.  431,  fi  Atl. 
22. 

An  oral  agrcM?mert  by  a  landlord  to  re- 
duce the  rent  payable  by  a  tenant  under 
a  lease  in  writing  and  under  seal,  without 
a  surrender  of  such  lease,  in  return  for  the 
payment  of  rent  past  due  and  the  coats  of 
an  action  to  recover  it.  before  judgment,  is 
void  for  want  of  eonaideration.  because  the 
tenant  merely  discharged  a  legal  obliga- 
tion resting  upon  him  to  pay  back  rent 
and  coat.  Coe  v.  Hobby,  72  N.  Y.  141, 
28  Am.   Rep.   120.   affirming  7   Hun,   157. 

An  agreement  bj  the  purchaser  of  a 
building  occupied  by  a  tenant  under  a  lease 
from  the  former  owner  for  a  term  of  years 
at  a  stated  rent  the  month,  to  the  effect 
that  such  tenant  might  continue  to  occupv 
the  building  rent  free  until  it  should  be 
torn  down,  ia  void  both  for  uncertainty 
and  want  of  consideration.  Kavcn  v. 
Chrystie,   84   N.   Y.   Supp.  470. 

In  an  action  by  a  lessor  to  recover  the 
possession  of  leased  land,  ■  plea  by  the 
tenant  alleging  a  subsequent  parol  agree- 
ment to  make  promisaory  notea  with  good 
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pritsumitur,  ttnd  tlicreforu  nlii^ther  siu-li  ru  :  parties.  Where  there  is  no  doubt  a»  to  the 
agreemi^nt  waa  actually  entered  into  be-  j  terma  of  tlie  sgreemciit,  it  is  a  cjucation  of 
tween  tlie  parties,  eo  as  to  bring  this  case  1  law.  ]3ut  if  the  terms  oE  tlie  agreement  are 
within  tlje  doctrine  refwred  to,  ia  a  ques-  j  equivocal  or  uncertain,  then  it  becomes  a 
tiOD  of  fact  for  tlie  jury,  where  tlie  facts  question  of  faet  for  the  jury  under  suitable 
are  in  dispute;  and  hence,  in  thie  instance,  I  instructions.  2D  Cye.  1140,  and  cases. 
the  question  waa  properly  submitted  to  the  The  judgment  ia  alarmed, 
jury.     Whether  or  not  a  debt  has  been  no-  ; 

vated  ia  ordinarily  a  question  of  fact,  and  |      Pnrkcr,   Vrooin,   Graj',   and   Coiigdun, 
depends  entirely  upoo  the  intention  of  the    JJ.,  dissent. 


s; 


security  /or  payment  of  the  rent  is  bad 
on  demurrer  for  failing  to  show  any  oon- 
Bideration  for  the  subsequent  oral  agree- 
ment, so  as  to  make  it  a  aubstitute  for  the 
written  lease,  and  bar  the  lessor's  right 
of  possession  pending  the  execution  of  the 
notes.     Hyler  v.  Humble,  lOU  Ind.  3R. 

After  a  written  contract  of  sale  and 
purchase  of  live  stock,  complete  in  all 
parts,  specifying  a  maA.imum  and  minimum 
number  of  animals  deliverable,  their  kind, 
luality.  and  the  minimum  weight  of  each, 
e  and  place  of  delivery,  the  price 
e  of  payment,  the  latter  coincident 
with  delivery,  has  been  entered  into  and 
bocomo  fully  binding  upon  both  seller  and 
buyer,  a  subsequent  oral  agreement  with- 
out any  new  and  independent  consideration 
moving  to  the  buyer,  requiring  him  to 
make  in  advance  of  delivery  a  payment  of 
part  of  the  purchase  money,  is  unsupported 
by  a  consideration  and  cannot  be  eniarceU. 
Thurston  v,  Ludwig,  6  Ohio  St.  1,  Q7  Am. 
Dec.   329. 

An  i^reement  by  the  seller  of  a  horse 
to  return  to  the  buyer  a  third  person's 
promissory  note  delivered  in  part  payment 
of  the  purchase  money  under  a  sale  con- 
tract providing  for  the  return  of  the  an- 
imal unless  within  a  stated  time  the  buyer 
iJiould  give_  ^ood  security  for  the  purchase 
price  remaining  unpaid,  and  for  the  for- 
feiture of  the  note  to  the  seller,  lacks  a 
supporting  consideration.  Jjarabee  v.  Ovit, 
4  Vt.  45. 

A  building  contract  in  writing  and  un- 
der seal,  requiring  the  contractor  to  con- 
form to  all  deviations,  alterations,  addi- 
tions, and  omissions  desired  by  the  owner 
without  affecting  or  nullifying  the  contract, 
but  making  the  contract  price  subject  to 
such  additions  or  deduetiona  b.s  the  case 
should  require,  givcB  tbe  onner  an  abso- 
lute right  to  order  changes  in  the  work, 
and  binds  the  contractor  to  obey  his  direc- 
tions in  that  regard;  hence,  an  order  by 
the  owner  to  substitute  certain  work  for 
other  work  contracted  to  be  done,  and  the 
promise  of  the  contractor  to  do  it,  does 
not  amount  to  a  new  agreement  modifying 
the  contract  in  that  respect,  and,  if  it 
could  be  so  deemed,  it  would  be  without 
any  consideration  to  support  it.  Tinker 
V.  Geraghty,   1  E.   D.  Smith,  C87. 

A  written  contract  between  landowners 
and  a  contractor  to  remove  from  its  site 
a  house  the  former  had  purchased,  and 
to  set  it  up  upon  their  land,  without  in- 
jury within  a  stated  time  end  to  the  satis- 
faction of  themselves  and  their  architect, 
1..R.A.1916B. 


for  a  named  compensation,  is  ineffectively 
modified  by  a  subsequent  oral  agreement 
merely  requiring  the  contractor  to  exer- 
cise due  care  and  diligence  in  doing  the 
work,  without  any  corresponding  advantage 
to  the  owners,  since  the  oral  agieeinciit  is 
without  any  consideration.  Marshall  v. 
Ames,  n  Ohio  C.  C.  303,  5  Ohio  C.  D.  40.3. 

When  a  contractor  has  failed  to  com- 
plete a  building  contract  penalizing  him  in 
a  specific  sum  for  every  day  of  delay  be- 
yond the  named  date,  an  oral  remark  by 
the  owner  to  the  effect  that  inasmuch  as 
he  had  not  been  able  to  get  the  buildiug 
in  time  for  the  trade  of  one  season,  he  did 
not  want  it  until  the  next  season,  if  proved 
when  denied  and  if  then  conslruable  as  a, 
release  from  the  stipulated  penalty,  lacks  a 
consideration  to  give  it  validity,  Charles- 
ton Lumber  Co.  v,  Friedman, 'fi4  W.  Va. 
151.  61  S.  E.  613. 

A  promise  of  the  chief  engineer  super- 
vising the  work  of  contractors  in  excavat- 
ing and  embanking  a  section  of  the  line 
under  a  written  contract  providing  for  the 
payment  of  a  stated  price  for  the  work, 
made  by  tlie  authority  and  direction  of  the 
president  of  the  road,  to  reimburse  tlie 
contractors  for  the  expenses  of  passage 
and  transportation  to  and  from  their  labors 
that  they  were  incurring  during  the  per- 
formance of  their  contract  upon  another 
road,  is  without  consideration  and  void. 
Colcock  v.  Louisville,  C.  &  C.  R.  Co.  I 
Strobh.  L.  329, 

An  agreement  by  a  servant  signed  dur- 
ing his  em  pi  or  m  cut,  releasing  in  advance 
the  master  from  liability  tor  any  injury 
sustained  by  the  former  through  the  latter's 
negligence,  without  any  reciprocal  agree- 
ment by  the  master  to  employ  him  for  tha 
future  or  increase  his  wage,  or  confer  any 
other  benefit,  is  nugatory  tor  want  of  con- 
sideration. Purdv  v.  Rome,  M".  i  O.  R. 
Co.  52  Uun,  26",  5  N.  Y.  Supp.  217, 
afiirmed  in  125  X,  Y,  209,  21  Am.  St.  Rep. 
736,  26  N.  E.  255. 

An  oral  agreement  by  mei'chants  made 
with  a  salesman  in  their  employ  upon  his 
quitting  their  employment,  to  pay  liim  af- 
terward com  missions  on  repeating  orders 
from  customers  sold  to  by  him  in  the  past, 
to  the  end  of  the  then  current  year,  is  void 
for  want  of  consideration.  Alttnayer  v. 
Lahni,  113   X,  Y.   Supp.  064. 

One  entitled  by  the  terms  of  his  employ- 
ment to  a  commission  or  compensation  of 
a  stated  sum  for  his  siTvices  in  procuring 
from  a  customer  a  contract  for  his  em- 
ployer to  build  a  mausoleum,  payable  only 
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W.  B.  KILER.  Plff.  in  Err, 

FRANK  WOHLETZ. 

(79  Kan.  716,  101  PftC.  474.) 

Compromise  —  validity. 

1.  ^Vhere  two  psrtieB  in  settlement  of  a 
controvera;,  wllerein  one  contends  that  he 
owes  the  otlter  ooe  a  small  sum,  while  the 
other  contends  that  there  ia  due  to  him  a 
much  larger  amount,  compromise  and  fairly 
agree  upon  the  amount  due,  and  the  debtor 
then  executes  a  pramissory  note  therefor, 
Uie  promise  will  be  binding  upon  the  par- 
ties and  the  note  valid. 

Headnotes  by  Johxston,  Ch.  J. 

in  case  the  contract  riiould  be  performed 
and  payment  for  the  structure  should  be 
collected  from  the  customer,  who  has  had 
advanced  to  him  on  account  as  sn  aecom- 
modation  a  sum  of  money  and  his  em- 
ployer's prom  is  BO  ry  note  for  more,  to  be 
repaid  in  case  the  contract  fell  through  or 
the  customer  failed  to  pay,  otherwise  to 
be  credited  on  account,  cannot  recover  from 
the  euccessor  and  assignee  of  his  employer, 
who  asxumcd  both  bis  and  the  customer's 
contracts,  and  who  took  up  the  promiBsorj 
note  of  the  old  employer  after  its  protest 
with  a  new  one  of  his  own,  which  wag  paid 
at  maturity,  where  the  mausoleum,  though 
finished,  has  not  been  paid  for,  on  the 
strength  of  an  oral  agreement  by  such  suc- 
cessor and  assignee  to  pay  the  balance  of 
the  commission  in  four  months  in  any 
event,  because  such  oral  agreement  is  void 
for  want  of  consideration,  tJie  return  of  the 
protested  note  being  none,  and  no  other 
existing.  Walters  v.  Borgia  Marble  Works, 
125  N,  Y.  Supp.  548. 

A  contract  In  writing  by  which  an  attor- 
ney and  agent  assigned  to  his  client  and 
principal  certsin  shares  of  stock  in  a  cor- 
poration given  him  bj  the  employer  with 
certain  cash  payments,  in  compensation  for 
services  in  acquiring  Innds  and  water  rights 
rendered  and  to  be  rendered,  and  by  wliich 
the  employer  in  turn  bound  himself  to  pay 
a  sum  equal  to  the  par  value  of  such 
shares,  is  not  modified  or  affected  by  a 
subsequent  voluntary  promise  of  the  em- 
ployer to  increase  by  a  named  amount  his 
payment  for  the  shares,  provided  a  pending 
transaction  yielded  liim  an  expected  profit, 
especially  where  bis  expectation  was  not 
realised,  because  siich  promise  had  no  con- 
sideration to  support  it.  Thomas  v.  Mott, 
—  W.  Va.  — ,  S2  S.  E.  325. 

A  modificBtion  of  a  landowner's  contract 
with  a  real  estate  broker  emploved  to  sell 
land  upon  commission,  whereby  the  former 
undertakes  to  pay  the  commission  on  the 
signing  hy  a  prospective  purchaser  secured 
by  the  broker,  of  an  option  to  buy  the  land, 
and  before  the  sale  snail  be  consummated, 
instead  of  when  the  sale  is  completed  and 
a  deed  passes,  as  provided  in  the  original 
L.H.A.IIH.^B. 


Same  —  reopening. 

2.  Where  there  has  been  a  valid  agree- 
ment to  compromise,  it  is  not  admissible  to 
go  back  of  the  settlement  to  determine  who 
was  in  the  right  in  the  original  contention. 
Same  —  fraud  —  dnress. 

3.  The  fact  that  the  creditor  insisted  that 
the  larger  amount  was  due,  and  that  he 
threatened  to  enforce  his  claim  by  a  civil 
action,  constitutes  _  neither  fraud  nor  legal 
duress. 

(April  10,  moo.) 

ERROR  to  the  District  Court  for  Atchi- 
son County  to  review  a  judgment  in 
plaintiff's  favor  in  an  action  brought  to 
recover  possession  of  s  certain  promissory 

contract  of  employment,  is  not  binding  for 
want  of  a  consideration.  Wilson  v.  Ellis, 
—  Tex.  Civ.  App.  — ,  108  S.  W.  1152. 

An  alleged  promise  by  an  architect  who 
had  been  employed  hy  a  landowner  at  the 
instance  of  a  broker,  to  prepare  plans  and 
speeiflcations  for  and  superintend  the  con- 
struction of  a  building,  for  a  fee  of  3J  per 
cent  of  the  cost,  ont  of  which  he  had 
agreed  to  pay  the  broker  IJ  per  cent  if  he 
should  procure  from  a  certain  corporation 
a  building  loan  required  by  his  employer, 
made  after  the  broker  had  failed  and  aban- 
doned hie  efforts  to  obtain  the  needed  loan, 
and  the  owner  had  procured  it  elsewhere, 
and  then  agreed  with  the  architect  upon  a 
reduced  fee  of  $600,  to  ^ive  the  broker  $176 
out  of  the  reduced  fee,  if  made,  was  a  mera 
nude  pact  without  any  consideration  to 
support  it.  McCrary  v.'Tboropeon,  123  Mo. 
App.  596,  100  S,  W,  535. 

An  agreement  for  the  cancelation  of  a 
policy  of  fire  insurance  at  the  request  of 
the  insurer,  in  consideration  of  the  return 
to  the  policy  holder  of  the  unearned  pre- 
mium, is  inefTeetual  and  inoperative,'  if  in 
fact  the  premium  is  never  repaid  to  the 
policy  holder.  Holden  v.  Putnam  F.  Ins. 
Co,  4S  N.  Y.  1,  7  Am.  Rep.  287. 

An  oral  agreement  by  the  holder  of  a 
fire  insurance  policy  and  the  agent  of  the 
insuring  company,  to  the  effect  that  when- 
ever in  the  future  there  should  occur  a 
vacancy  in  the  insured  premises,  a  permit 
for  them  to  be  vacant  would  he  issued,  is 
without  consideration,  an<l  hence  of  no  va- 
lidity aa  a  new  contract  abrogating  a  pro- 
vision in  the  policy  making  it  void  in  case 
the  insured  premises  become  and  remain 
unoccupied  without  the  insurer's  consent, 
Patterson  v.  American  Ins,  Co.  Ifl4  Mo. 
App.  157,  14S  S.  W.  448. 

An  agreement  between  the  obligor  and 
obligee  in  a  bond  with  sureties  to  secure 
the  payment  of  a  sum  of  money,  made 
after  such  bond  was  scaled  and  delivered, 
that  certain  money  due  the  former  on  his 
books  should  be  paid  the  latter  and  applied 
on  the  bond,  unsupported  by  a  considera- 
tion, is  invalid,  Bisliop  v.  Smith,  —  N.  J. 
L.  — ,  57  Atl,  874. 
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milt-  lirM  hy  flirft-nilaut  luuttr  timita  at  being 
N  iiuuu  liilu  pureUaarf,     lU^eneil. 

'I'lift  faeta  arn  stated  in  tlie  optniuo- 

ll<«»ra,  Jm-kmm  A  Jatikwin,  (or  plain- 
flil  in  trror: 

Till'  wttli'mfnt  Iff  a  diofititnl  rlaim  i*  a 
It'Miii  (fill klflKrat Inn. 

flarrli'aty  r.  HiTtire.  4.'>  Kan.  AH,  2n  fae. 
21);  Uiitium  v,  lli-i'l,  21  Kan.  »3i!i  TMim- 
(l»tl  v,  t^-mtT.  10  Kan,  Afip-  l».  •>!  ''•<:■ 
liTTi  Di'n'lf  V.  IIiMH-ll,  07  Kan,  T2I,  74 
I'nc  SltHi  Ati'liiHin.  T,  *  H.  K.  H.  Co.  v. 
HUi-kw<-Rtli<-r.  ^1  Kan.  322)  favt-ndn  v. 
lIolHTRon,  ;t:i  Knti.  «»2.  7  I'ac.  I,>2. 

Til  ni'iivi-r  In  h  rt-pli-vln  action,  tlic  pliir- 
tiff  iniiitt  liMi'c  till'  riul't  to  tlie  pofiWMion 
ui  llif  iiriiiierty. 

Kiii-kiT  V.  Dumiran,  13  Kan.  250,  10  Am. 

All  ural  Bifrii'i 
any  cvt-nt  a  himii 
'.I'miM  lit  a  contrHct  In  writing  under  wal, 
Haa  til  Ih)  |ialil  liy  onn  to  the  other  partv 
lar  iiriH-urlnff  (ur  tlic  Unt  a- certain  drad, 
li  wItliMit  iHMnldiTMtioii  HMd  Void.     Sln^cr 


iin  RMii'iKlmi'iit  u(  It.  Imt  one  wlilrh  li-avea 
lliii  iiHuiniil  In  unlmpalrrd  force  and  rfTivt, 
anil  iiiiTy  uilila  a  new  and  oneroui  obliga- 
tiiii)  til  lliiiHi'  tif  <>iiii  party,  without  any 
riirri'iipiiiiillntt  iiimiu'iiNktliiii  by  tliv  ntliir, 
dltlii'r  ill  the  rrlraw  of  a  prcvloiia  oblljia- 
tlon  or  In  cdntiTrlnit  a  new  licncllt  or  ad- 
vantaiii'.  I*  void  (t<i-  want  ol  rniiaidrration. 
Main  Ntrn'i  &  A.  V.  It.  Cu.  v.  1^  Anff^lcs 
Tnti-tltm  (■".  lao  ('"I.  .101.  (11  I'ac.  n37. 
.\n  aiirwintint  by  tliv  Kfi^ntor  of  land  ab- 


■iihitfly  runvfviid  on  credit,  to  extend  for 
a  dfHnlli*  niitnWt  of  y»        .   . 
madn  and  dcllvt-ri-d  (or  tlip  piiroli 


yeam  paympnt  of  not^ 


indlttun  til  at  the  grantro  Hliould 
wtlhlii  (liP  time  nWon  crwl  a  tavern  on  the 
liritnli-il  pn'mi'i'H  wortli  a  HtHtiil  «uiu,  in 
nut  KUiilHirlei)  bv  a  miffleient  eannideration 
10  kIvo  It  VMliditv.    Iliwan  v.  Crawford,  31 

'I'ex,  tiaa. 

Ill  lliu*  mneluding,  llie  niiirt  adoptnl  ttip 
toUuwiiift  Iin1^  ut  tiNRaanliiff:  To  wUo»e 
l>i<ni>nt  did  mu'li  an  improvement  iniirt'! 
Surely  ta  Ih.'  \-ehd.«e  himself.  But  it  »« 
nlh'iinl  that  thv  aertirity  ot  the  vendor  waa 
Ihereliy  tnerea*t<i)  when  he  ahniiKl  eome  to 
eHtorve  hi*  lied  ««  a  vendor.  That  may  be 
very  trnet  hut  it  waa  one  ot  thooe  beneHts 
tn  whieh  the  liH-a)  eommunitv  also  par- 
tiet]Mti'«).  and  mav  lie  fttly  eharacteriied  as 
fHitenftH  lyMitliMiMa  upon  which  no  legal 
t>bli)<ati>m  e»uld  he  }U*t\f  pr«<dteated.  It 
*»*  MO  tegial  runsideration  upun  whirh  to 
fouihl  a  prt^uite.  If  mado  it  was 
ei<n1r«i-t  ani)  •.vuKl  not  be  enforeeil. 

If.  beyond  the  enhant'iujt  of  the  value  of 
the  MS'urity  to  the  trranior.  it  ia  remem- 
U'H^I  that  the  )!^"''^  'I'**  neither  hound 
to  lilild  «  t«>em  nor  to  invent  in  eiui«truet- 
i*C  It  a«  muv'h  niottey  «a  the  new  a^reinnent 
reuuitett  him  to  div  it  wimlit  Mem  as  it 


ttifp.  f»:  Cooper  v.  Brown,  23  Kan.  584; 
Uruy  V.  Mc(  oDoell,  8  Kan.  276. 

The  remedy  by  replevin  e«n  1*  iDToked 
only  in  case  of  a  wrongful  detention. 

Wilbite  V.  Williams.  41  Kan.  290,  13 
Am.  at.  Rep.  2S1,  21  Pac.  256:  Redin^er  v. 
Jones,  KH  Kan.  032.  7-1  Pac.  »97 ;  Moore  T. 
Moore,  112  Ind.  149,  2  Am.  ^t.  Rep.  170,  13 
N.  K.  e73 ;  Brand  v.  Iledwick,  43  Kan.  133, 
23  Pac.  Ill;  20  Am.  &  Eng.  Enc.  Law, 
1060. 

Noten  can  be  rirplevied  only  when  wrong- 
fully obtained,  or  where  the  maker  baa  be- 
rome  entitled  t«  the  poaeeasion  thereof  after 
delivery  by  reason  of  some  subaequent  act. 

Chickering  v.  Raymond,  15  III.  363;  Sav- 
ery  v.  Hays,  20  Iowa,  28,  S9  Am.  Dec.  Sll; 
Buih  V.  Groomee,   125  Ind.  14,  24   N.  E. 

adequate  consideration  for  an  extension  of 
time  was  made  out.  The  case  is  somewhat 
out  of  harmony  with  the  majority  of  perti- 
nent dcciBioni. 


It  has  been  remarked  that  to  draw  a  line 
of  distinction  among  the  coultifarious  ver- 
bal nt^otiatinns  of  men  in  reference  to 
their  mutual  stipulations  in  written  con- 
tracts, between  those  which  are  valid  and 
cITectual  as  alterations  or  modiUcatione  of 
the  terms  of  the  contracts,  and  those  which 
arc  mere  polii:itations  or  iiurfa  pacta  of 
no  binding  validity,  requires  sometimes 
much  nicety  of  discrimination;  and  that 
the  reported  adjudications  bearing  upon 
this  distinction  are  not  all  entirely  per- 
spicuous and  consistent.  Thurston  v.  Lud- 
wig,  a  Ohio  St.  1,  07  Am.  Dec,  328, 

A  court  of  law  will  not  look  closely  to 
the  adequacy  or  inadequacy  of  a  considera- 
tion for  a  contract,     Austell  v.  Rice,  o  Ga. 

The  courts  will  not  discuss  the  adequacy 
of  a  lawful  consideration  for  an  af;reement 
settling  a  controversv,  Skeate  v.  Beale,  11 
Ad.  t  El.  933,  3  Perry  i  D.  587,  9  L.  J. 
g.  B.  N.  S.  233,  4  Jur.  700. 

They  do  not  ordinarily  consider  the 
equalitv  or  inequality  of  eonsideraticols  of 
eontraeta.  Shepard  v.  Rhodes,  7  R.  I.  470, 
84  Am.  Dec.  .i73. 

The  law  does  not  inquire  into  the  amount 

I  or  adequary  of  the  consideration  in  such 
CAM'S.  Vlaona^an  v,  Kileome.  aS  X.  H.  443. 
If  there  appears  to  have  been  any  con- 
sideration at  alt  for  a  subsequent  agreement 
varying  or  adding  lo  the  terms  of  a  prior 
contract,  the  courts  usually  refuse  to  In- 
quire into  its  adequacT.    Robinson  v.  Hyer, 

I  3.i  Fla.  il4.  17  S).  745. 

'  There  must  indeed  be  some  consideration, 
but  the  amount  of  it  is  left  to  the  putiM. 
.\ustell  V.  Rice,  supra. 

I      The  courts  assume  that  persons  capable 

I  of  contracting  are  also  capable  of  rei^ilat- 
ing  the  termd  of  their  contneta.    Shapnid 

'  v.  Rhud««.  supra. 
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81;  Smith  v.  Eala.  81  lotra,  235,  25  Am. 
St.  Rep.  486,  m  N.  W.  IIJO;  Gosliea  Nst. 
Bank  v.  Bingham,  118  N.  Y.  S-lft,  7  L.Itji. 
595,  36  Am.  St.  Rep,  785,  23  N.  E.  180; 
PcDton  V.  Hansen,  13  Okla.  450,  73  Pac. 
843;  Ort  v.  Fowler,  31  Kan.  478,  47  Am. 
Rep.  fiOl,  2  Pac.  580;  Youle  v.  Foaha,  76 
Kan.  20,  00  Pac.  1090. 

Mesare.  George  C.  Orr  and  Janien  W. 
Orr,  lor  defendant  in  error : 
.     The  defendant  was  not  a  holder  in  due 
course  without  notice. 

French  v.  Gordon.  10  Kan.  376;  Brook  v. 
Tcague,  52  Kan.  110,  34  Pac.  347;  Smith  v. 
Popular  Loan  k  Bldg.  Aeao.  93  Pa.  19; 
Tilden  v.  Barnard,  43  Mich.  376,  38  Am. 
Rep.  197,  5  S.  W.  420. 

When  a  Buapicion   of  fraud   ia  raiaed   in 


the  original  tranaaction  between  maker  and 
payee,  the  burden  of  showing  that  the  bold- 
er IB  a  bona  Udc  purchaser  for  value  before 
maturity  is  on  the  letter. 

Jlunroe  v.  Cooper,  5  Pick.  412;  Giberson 
V.  Jolley,  120  Ind.  301,  22  X.  E,  306;  Joy 
V.  Diefendorf,  130  N.  Y.  6,  27  Aro.  St.  Rep. 
484,  28  N.  E.  602;  Smith  v.  Lockwood,  80 
Wis.  491,  SO  N.  W.  401;  Burroughs  v. 
Ploof,  73  Mich.  607,  41  N.  W.  704;  Cana- 
joharie  Nat.  Bank  v,  Diefendorf,  123  N.  Y. 
191,  10  L.R.A.  07fl,  25  N.  E.  402;  Vallctt 
V.  Parker,  6  Wend.  615;  First  Xat.  Bank  v. 
Green,  43  N.  Y.  300;  Ocean  Nat.  Bank  v. 
Carll,  55  N.  Y.  441;  Niekeraon  v,  Ruger,  76 
N.  Y.  282;  Smith  v.  Sac  County,  11  Wall. 
139,  20  L.  ed.  102;  Stewart  v.  Lansing,  104 
U.  S.  505,  26  L.  ed.  866;  1  Greenl.  Ev.  14th 


A  valuable  conBideration,  however  small, 
ia  clearly  sufficient  to  sustain  a  contract. 
Price  V.  Price,  111  Ky.  772,  64  S.  W.  740, 
66  S.  W.  529,  531. 

Slight  consideration  will  austain  a  con- 
tract.    Auatell  V.  Rice,  supra. 

A  very  alight  benefit  or  advantage  to  one 
party,  or  a  slight  detriment,  triQine  incon- 
venience, or  the  smallest  injury  to  the  other 
party,  is  sufficient  consideration  to  support 
any  contract  freely  and  wittingly  made. 
Tucker  v.  Dolan,  lOS  Mo.  App.  442,  84  S. 
W,  1126;  Flannagan  v.  Kiloome,  supra; 
Harlan  v.  Harlan,  20  Pa.  303. 

If  one  person  does  or  agrees  to  do  an 
act  beneficial  to  another,  it  will  form  a 
sufficient  consideration  to  support  an  agree- 
ment.    Cooke  V.  Murphy,  70  111.  96. 

If  he  does  what  otherwise  he  would  not 
have  done,  there  ia  a  good  c<»ih id e ration  to 
support  the  contract,  although  from  the 
doing  of  it  the  other  party  receives  no 
benefit.  Momch  v.  Hower,  137  Iowa,  821, 
115  N,  W,  229. 

A  payment  of  money,  a  transfer  of  some- 
thing of  value,  or  a  release  of  reciprocal 
obligations,  amounts  to  a  valuable  consid- 
eration for  the  resciasion  of  a  contract. 
Lipschuti  V.  Weatheriy,  140  N.  C.  368,  53 
S.  E.  132. 

A  new  or  sufBcient  consideration  for  a 
substituted  contract  p-viata  when  a  party  to 
the  contract  it  supplantg  derives  a  benefit 
from  the  new  contract,  or  gains  aomething 
of  value  by  it,  to  which  he  was  not  enti- 
tled bv  the  original  contract.  Palmer  v. 
Yager,  20  Wis.  91, 

A  right,  interest,  or  benefit  accruing  to 
one  party,  or  a  forbearance,  loss,  or  respon- 
Hibility  accorded,  suffered,  or  assumed  by 
the  other  party,  constitutes  a  valuable  con- 
sideration for  a  rontract.  Leak svi He- Spray 
Institute  v.  Mebane,  165  N.  C.  6.')0,  81  8.  E. 
1020, 

Thn  doing  or  undertaking  to  do  anything 
beyond  what  one  is  already  bound  to  do, 
tliough  of  the  same  kind  and  in  the  name 
transaction.  Ih  a  good  consideration.  ^lar- 
ten  V.  Brown,  80  N.  .1.  L.  143.  76  Atl.  1000. 

A  waiver  af  any  legal  right  by  one  party 
•t  the  Tpnuest  of  the  other  ia  a  aulTicient 
L.B.A.1D35B. 


conaideration  for  the  latter 's  promise. 
Leahsvilte-Spray  Institute  v.  Mebane,  supra. 

The  parties  to  an  existing  contract  may 
change  ita  terma  by  a  new  agreement,  and 
their  mutual  undertakings  will  constitute 
a  suflicient  consideration  to  support  the 
new  agreement,  but  if  neither  engages  to 
do  something  that  he  was  not  previously 
bound  to  do,  or  aurrendefs  anything  to 
which  the  old  contract  entitled  him.  the 
new  agreement  will  be  lacking  in  considera- 
tion, and  hence  be  without  force  or  valid- 
ity. Feldmun  v.  Fox,  —  Ark.  — ,  164  S. 
W.  768. 

If  neither  party  to  an  existing  contract 
does  or  agrees  to  do  anything  more  than 
he  is  already  bound  by  the  contract  to  do; 
if  no  consideration  of  any  kind  ia  added; 
if  no  part  of  the  contract  is  canceled;  and  it 
no  new  term  or  condition  is  added, — then 
the  renewal  of  a  promise  or  promises  made 
in  the  contract  in  different  language  does 
not  give  rise  to  a  new  agreement,  nor  alter 
or  discharge  the  old  one.  Kingman  v,  Wat- 
son, 97  Wis.  598,  73  N.  W.  438. 

The  delivery  of  property  or  the  rendition 
of  service  by  one  under  contract  to  pay 
money  to  another,  accepted  by  the  latter 
in  lieu  of  the  money  due,  no  matter  how 
small  the  value  or  benefit  may  be.  is  a 
sufficient  consideration  to  support  an  ac- 
cord and  satisfaction  agrpement.  I-amlwr- 
ton  V.  Harris,  —  Ark.  — ,  166  S.  W,  554. 

An  agreement  by  a  mortgagor  to  surren- 
der to  the  mortgagee  land  covered  by  a 
mortgage  without  a  contest  is  a  good  con- 
aideration for  the  mortgagee's  agreement  to 
release  the  mortgagor  from  liability  for  the 
mortgage  debt.  Renwiek  v.  Wheeler,  48 
Fed.  431. 

The  substitution  of  a  new  for  an  old 
contract  is  a  suflicient  conaideration  for 
abrogating  the  old  contract,  Leonard  v. 
Hallett,  —  Colo.  — ,  141  Pac.  481. 

The  surrender  of  an  existing  security  is 
a  good  consideration  for  a  new  undertakinf; 
between  the  parties  to  the  surrerd.'rcd  obli- 
gation. Erie  County  Sav.  Bank  v.  Colt. 
104  K.  Y.  5,32,  11  N.  E.  54. 

An  instrument  containing  mutual  cove- 
nants   to   be   kept   and    performed    by    th« 
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ed.  g  10;  Woodin  v.  Durfee,  48  Mich.  424, 
B  N.  VV.  457;  Jlurpliey  v.  Virgin,  47  Neb. 
602,  G6  K.  W.  e52;  Roeeberrj  v.  Ni\on,  58 
Hiin,  121,  11  N.  Y.  Supp.  523;  Uttle  v. 
Street  R.  Co.  78  Mich.  203,  44  N.  W.  137. 

I'he  whole  trausectton  was  fraudulent. 

Itplknap  Hardware  Mfg.  Co.  v.  Slcetli,  77 
Klin,  m,  03  I'ac.  5at). 

JvIiDston,  C'li.  J.,  dtiliverrd  tlic  opinion 
of  tlie  court: 

Tliie  is  an  Bttion  of  replevin  brouglit  b; 
tlie  maker  of  a  promissory  note  to  recover 
posseiieion  of  tlie  earac  from  one  claiming 
to  hold  it  as  a  bona  fide  pnrcliaaer.  The 
note  was  given  by  Frank  Wohletz  to  J.  H. 
McC'ann  aa  a  result  of  a  lightning  rod  trans- 
action, in  wbieh  it  is  dlleged  that  McCann 

tiHrties  to  it  expresses  on  its  face  a  good 
ofsal  consideration.  McKenna  v.  McKenna, 
lia  111.  App.  240;  Parks  v,  Elmore,  59 
Wash.  584,  110  Pac.  SSJ. 

A  mutual  agreement  by  the  parties  to  a 
contract  to  postpone  the  performance  of  it 
is  valid,  tor  the  promise  on  one  side  is  a 
conaideration  for  the  promise  on  the  other. 
National  Time  Recorder  Co.  v.  Feypel,  33 
111.  App.  170. 

It  is  a  familiar  general  rule  of  law  that 
applies  in  cases  of  substituted  or  modi- 
fying contracts  as  well  as  original  agree- 
ments, that  one  promise  is  a  sufficient  con- 
sideration for  another.  Cooke  v.  Murphy, 
TO  III.  96;  Kissack  v.  Bourke,  224  III.  352, 
79  N.  E.  619:  Murphy  v.  Murphy.  84  111. 
App,  2E)2;  Backus  v.  Spaulding,  116  Mass. 
418;  Scriba  v.  Neely,  130  Mo.  App.  261. 
109  S.  W.  845;  Smith  v.  Crane,  169  Mo. 
App.  GB5,  154  S.  W.  857. 

There  are  few  questions  better  settled, 
said  the  court  in  Burnaide  v.  Potts,  23  111. 
411,  than  that  mutual  promises  between 
the  parties  are  a  suflicient  consideration  to 
support  an  agreement.  It  is  always  so  re- 
garded when  the  promises  refer  to  the  per- 
formance of  acta  which  are  of  inconvenience 
or  benefit  to  the  parties,  when  the  agree- 
■  ■     I    of   law   or 


1  settled  to  require  reference  in  its 
support  to  authorities,  that  all  agreements 
for  the  settlement  of  matters  in  contro- 
versy are  binding  and  valid  without  any 
other  consideration  than  the  mutual  prom- 
ises of  the  parties. 

While  one  promise  is  a  consideration  for 
another,  and  is  the  usual  consideration  in 
executory  contracts,  yet  there  must  always 
be  mutuality  and  reciprocity  in  the  prom- 
ises, to  make  such  contracts  valid,  and 
equally  is  this  so  in  modifications  of  con- 
tracts as  in  original  ones.  Witt  v.  Ham- 
mond. —Mo.  A(>p.  — .  ia.i  S.  W,  36-2. 

Although  in  ordinary  circumstances  mu- 
tual promises  afford  each  for  the  other  a 
sufficient  consideration,  and  such  effect  and 
value  are  accorded  to  mutual  promises  in 
an  original  and  primary  agreement,  sueh 
promises  constitute  -no  consideration  for  a 
I-.R.A.iniflR. 


agreed  to  equip  plaintilTs  house  and  barn 
with  lightning  rods  if  plaintiff  would  pay 
for  the  Joint  and  brace  and  75  cents  per 
foot  for  2  feet  of  the  rod,  and  thereafter 
to  represent  to  other  farmers  that  the  rods 
cost  him  75  cents  per  foot.  After  placing 
the  rods  a  dispute  arose  as  to  the  price  to 
be  paid;  McCann  claiming  that  it  was 
S240,  and  Wohletz  ofTering  to  pay  S1.50, 
The  result  of  the  dispute  was  that  McCann 
drew  up  a  promissory  note  for  $150,  which 
Wohletz  finally  signed,  claiming  tliat  be 
thought  he  had  to  sign  it  or  be  sued. 
The  note  was  subsequently  indorsed  by  Jlc- 
Cann  and  given  to  V.  E.  Crane,  who  trans- 
ferred it  without  his  indorsement  to  the  de- 
fendant Kiler  as  security  for  an  alleged 
indebtedness    already    existing.      The    jury 

new  and  secondary  agreement  when  meas- 
ured against  larger  obligations  already 
resting  upon  the  parties.  Weed  v.  Spears, 
103  X.  Y.  289.  86  N,  E.  10. 

It  is  a  sufficient  consideration  for  a  new 
promise  that  he  who  claims  the  benefit  of 
it  went  on  and  completed  the  business  in 
faith   of   it.      Courtenay   v.   Fuller,   65   Me. 


B  only  necessary  to  sup- 
or  executory  contract; 
has   been   executed,   al< 

insideration  when  made. 

Stewart   v.   Hidden,   13 


156. 

A  consideration  i 
port  an  agreemunt 
after  the  contract 
though  without  a  ci 
it  is  irrevocable. 
Minn.  43,  Qil.  29. 

There  is  a  necessity  for  a  consideration 
to  support  an  executory  agreement,  as 
without  one  it  is  not  valid,  being  nudum 
paciiin;  hut  an  agreement  fully  executed 
and  evidenced  by  a  deed  in  writing  or  in 
fact  is  valid  irrespective  of  a  consideration. 
Paxton  V.  Wood,  77  N.  C.  11. 

A  contract  onee  fully  performed  will 
never  he  disturbed  for  want  of  considera- 
tion. Lamb  V.  Morrow,  140  Iowa,  S9,  17 
L.R.A.{N.S.)  22fl,  117  N.  W.  1118;  Bow- 
man V.  Wright,  65  Neb.  661,  91  N.  W.  580, 

ya  X.  VV.  580. 

After  one  party  has  performed,  and  the 
other  party  ha?  accepted  the  performance 
of,  a  parol  agreement  modifying  a  written 
contract,  it  is  too  late  to  raise  the  ques- 
tion of  a  want  of  consideration  for  the 
modification.  Maxwell  v.  Graves.  50  Iowa, 
613.  13  X.  W.  758. 

.\fter  one  contract  voluntarily  entered 
into  ns  a  substitute  for  another  has  been 
fully  piTformed  on  l>oth  sides,  the  original 
contract  is  completed,  extinguished,  and 
annulled,  notwithstanding  the  stibstitut«d 
contract  waa  made  only  because  one  party 
to  the  primary  contract  refused  to  perform, 
and  the  other  party  signed  the  new  agree- 
ment under  protest.  MeCnbe  Constr.  Co.  v. 
Utah  Constr.  Co.  199  Fed.  976. 

When  the  vendor  of  land  pursuant  to  a 
written  contract  to  convey,  confessing  his 
inability  to  put  the  vendee  in  actual  pos- 
session because  of  an  outstanding  une.x- 
pired  tenancy,  offers  the  vendee  either  t» 
return  the  purchase  money  paid  or  a  deed 


KlLKlt  V. 

returned  a  verdict  in  favor  of  the  plain- 
tilf.  lindiiig  tliut  Craiie  had  fult  knowledge 
of  till.'  circunistaiK'i^  attending  the  giving  of 
the  note  and  did  not  in  fact  purcha 
a.Dd  that,  at  the  time  the  note  waa  depoaited 
aa  culJateral  aecuritj  hy  Crane,  Kiler 
kuew,  or  had  reason  to  believe,  that  the  note 
was  fraudulent;  also,  that  there 
valid  indebtedneag  exiating  between  Crane 
and  Kiler  prior  to  the  date  of  the  note  in 
question,  and  that  the  defendant  when  he 
took  the  note  knew,  or  had  reason  to  be- 
lieve, that  there  would  be  oppoaitian  to'ita 
payment.  L'pon  these  flndinga  the  trial 
court  gave  judgment  to  the  plaintiff  award- 
ing him  possession  of  the  note,  of  which 
judgment  Kiler  complains,  alleging  as  error 

of  conveyance  subject  to  the  lease,  and  the 
vendee  accepts  the  deed,  the  transaction 
amounts  to  a  performance  of  the  contract, 
aud  not  the  substitution  of  a  new  agree- 
ment, and  requires  no  consideration  to 
make  the  vendee's  election  binding.  Kneib 
V.  Bcardsley,  139  Mo.  App.  685,  123  S.  W. 

A  written  contract  of  agistment  providing 
for  the  keep  of  twenty  cows  for  three  years, 
and  their  increase,  in  a  Bpecilied  way,  the 
value  of  the  original  twenty  to  be  appraiactl 
Slid  taken  back  in  the  end  by  the  owner. 
and  the  remainder  of  the  stock  equally  di- 
vided between  him  and  the  agister,  is  ef- 
fectually and  validly  modified  by  a  parol 
agreement  aubscquently  made  by  which  the 
barren  animala  were  to  be  returned  to  and 
replaced  by  the  owner  with  fertile  ones,  and 
when  the  barren  beauts  have  been  returned 
by  the  agister  and  accepted  by  the  owner, 
the  question  of  consideration  for  the  oral 
modifying  agreement  is  out  of  the  caac, 
and  the  owner  is  bound  to  make  the  en- 
change  or  respond  in  damages  if  he  refnaes. 
Maxwell  V.  Graves,  59  Iowa,  613,  13  X.  W. 
758. 

That  a  fnlly  evecnted  contract  knowingly 
and  voluntarily  performed  cannot  be  repu- 
diated on  the  ground  that  it  was  without 
a  consideration  was  intimated,  though  not 
held,  in  Oregon  P.  R.  Co.  v.  Forrest,  128 
N.  Y.  83,  28  N.  E,  137. 


a.  Abrogations. 

The  mutual  consent  of  the  parties  to  an 
executory  bilateral  contract,  before  a  breach 
of  it  has  occurred,  to  abandon  and  annul  it, 
is  all  the  consideration  neceaaary. 

Ala. — I.angford  v.  Ciiraminga,  *  Ala.  40; 
Ughtfoot  V.  Strahan,  7  Ala.  444;  Borum 
T.  Garland.  9  Ala.  iSZ;  Husbpv  v.  Roque- 
more,  2T  Ala,  231;  Murphy  v.  Barefield.  27 
AU.  634;  Young  v.  Fuller,  29  Ala.  4G4-, 
Stoudenmeier  v.  Williamson,  26  Ala.  558; 
Tbomsson  v.  Dill.  SO  Ala.  444;  Bnrkham 
T.  Mastit),  ,'>4  Ala.  122;  Cooper  y.  McTlwain, 
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IS 


L.ItA.]915B. 


the  giving  of  certain  instructions  and  the 
reiusal  to  give  otliers. 

Whether  tliere  was  fraud  in  the  incep- 
tion or  giving  of  the  note  was  an  important 
question  in  the  case.  Wohlptz  eontendml 
that  under  the  contract  with  MoCann  he 
was  to  piiy  only  $1..W,  while  McCanu 
clflimed  that  lie  was  to  pay  $^40.  Wohletn 
insisted  that  he  was  to  pay  for  only  2  feet 
of  the  rod  at  a  certain  rate  per  foot,  while 
McCann  insiste<l  that  he  waa  to  pay  that 
rate  for  the  entire  length  of  the  rod  a. 
Finally  a  compromise  was  effected  by  which 
it  was  agreed  that  the  price  of  the  rods 
ahould  be  ¥150,  and  Wohletz  gave  his. note 
for  that  amount.  At  the  close  of  tlie  testi- 
mony, Kiler  asked  the  court  to  give  the 
following    instruction;     "Even    though    the 

68  Ala.  SOU:  Koblnson  v.  Bullock,  G6  Ala. 
648;  Badders  v.  Davis,  83  Ala.  3flT,  0  So. 
S;i4;  llembree  v.  Glover,  93  Ala.  622,  S 
Bo.  660;  Mancss  v.  Henry,  96  Ala.  454, 
11  So.  410;  Andrewa  v.  Tucker,  127  Ala. 
S02,  29  So.  34;  Mylin  v.  King,  130  Ala. 
310,  3S  So.  9B8;  Wellden  v.  Witt,  145 
Ala.  603,  40  So.  126-,  Shriner  v.  Craft, 
166  Ala.  140,  23  L.R.A.(N.S.)  460,  l;iO 
Am.  St.   Rep.  19,  51  So.  884. 

Ark. — Trumbull  v.  Harria,  102  Ark.  609. 
145  S.  W.  547. 

Cal.— Guiderr  v.  Green,  B5  Cal.  030,  30 
Pac.  788;  Pearsall  v.  Henry,  153  Cal.  314, 
05  Pac.   1.14. 

Colo.— Leonard  v.  llallett,  —  Colo.  — , 
141   Pac.  481. 

Del.— England-Kelch  Co.  v.  Evening 
Journal  Co.  —  Del.  — ,  91  Atl.  448. 

Ga.— Crutchficld  v.  Dailey,  98  Ga.  462, 
26  S.  E.  526. 

III.— Barrie  v.  King,  105  111.  App.  426; 
Dickeon  v.  Owens.  134  III.  App.  581. 

Ind.— Mills  V.  Riley,  7  Ind-  137;  Sargent 
v.  Robertson,  17  Ind.  App.  411,  46  N.  E. 
925. 

Iowa.— Leach  v.  Keach,  7  loiva.  232: 
Lamb  v.  Morrow,  140  Iowa.  89,  18  I..R.A. 
(N.S.)  220,  117  N.  W.  1118;  Richards  v. 
Hellen,  153  Iowa,  66,  133  N.  W.  39.1. 

Kan.— George  v.  Lane,  80  Kan.  94,  102 
Pac.  56. 

Ky.— Crawford  v.  Colyer,  12  Ky.  L.  Eep. 
990. 

Me.— Weseott  v.  Mitchell,  95  Mc.  377,  50 
Atl.  21. 

Masa.— Cutter  v.  Cochrane,  116  Mass. 
408:  Hanson  v.  Wittenberg,  205  Mass.  310. 
91  N.  E.  383. 

Mo.— Lancaster  v.  Elliot,  55  Mo.  App. 
249;    Sanders'   Pres.ied    Brick   Co.  v.   Barr, 


1  Mo.  App.  642,  86  S. 
W.  275 ;  Cannon-Weiner  Elevator  Co.  v. 
Boswell,  117  Mo.  App.  473.  93  8.  W.  3.->5; 
Peters  A  R.  Potterv  Co.  v.  Folckemer.  131 
Mo.  App.  105.  110  S.  W.  609;  Sheetz  t. 
Price,  154  Mo.  App.  .'i74.  136  S.  \\.  733: 
Welch  V.  Miachke.  154  Mo.  App.  72R.  138 
S.  W.  36:  Miillihen  v.  Haneltine,  160  Mo. 
App.  ».  141   S.  W.  712. 
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jury  may  believe  from  the  evidence  that 
in  the  making  of  such  settlement  said  Mc- 
Cann  stated  and  repreeented  that  he  had 
attorneys  employed  by  the  year,  or  made 
other  representation  a  as  to  his  right  to 
recover  the  amount  claimed  by  him  for  the 
material  funtiahed  and  ^¥ork  and  labor  of 
putting  such  rods  upon  said  liouae  or  bam, 
or  made  other  repFesentations  as  to  his 
right  to  recover  the  amount  he  claimed,  and 
that,  with  full  knoultfdge  of  the  claims  re- 
lied upon  by  said  Wohletz,  he  (Wohletz) 
nevertheteas  made  such  settlement  and 
agreement,  he  would  be  i>ound  thereby  and 
cannot  recover  in  this  action.  The  rcpre- 
aentatione  so  claimed  to  iiave  been  made 
would  not  make  void  the  said  settlement 
or   the   note   given    in    pureiiauce   thereof," 

Neb.— Bryant  v.  Thcaing,  48  Neb.  244,  «4 
S.  W.  967. 

N.  Y.— McCreery  v.  Day.  ]1»  X.  V.  1,  9 
L.R.A.  60.1,  le  Am.  St.  Rep.  793,  23  N.  E. 
1»8:  Oregon  P.  R.  Co.  v.  Forrest,  128  N. 
Y.  83,  28  N.  E.  137;  Bacon  v.  Proctor,  13 
Misc.  1,  33  N".  Y.  Supp.  M5. 

Ohio,— Thurston  v.  ].riiilwig,  8  Ohio  St.  1. 
67   Am.  Dec.  3-28. 

Pa.— McNish  v.  Reynolds,  B.l  Pa.  483: 
Flega!  t.  Hoover,  156  Pa.  278,  27  Atl, 
102;  DreifiiB  v.  Columbian  Exposition  Sal- 
vage Co.  194  Pa.  47.5,  7.'i  Am.  St.  Rep.  704, 
45  Atl.  370;  Thompson  v.  Stone,  4.1  Pa. 
Super.  Ct.  «n. 

R.  I.— Collyer  v.  Moulton,  »  R.  I,  90,  SIR 
Am.  Dec.  370. 

Waah.— Dyer  v.  Middle  Kittitas  Irrig. 
Diat.  25  Wash.  80,  64  Pac.  1009. 

Wis.- Kelly  v.  Bliss,  54  Wis.  187,  11  K, 
W.  488;   Euwe  V.  Gates.  71   Wig.   a.t4,   38 
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N.   W.    Jei;    Hathaway   v.    Lv 
L.R.A.  S.'il,  43  N.  W.  0 
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Eng.— King  v.  Gillett,  7  Mees.  &  W.  55. 
10  L.  J.  Exch.  N.  S.  184;  Langden  v. 
Stokes,  Cro.  Car.  383;  Edwards  v.  Weeks, 
1  Mod.  262;  May  v.  King.  12  Mod.  338; 
Tlull.  N.  P.  152;  O'Donneli  v.  Hugill,  11 
U.  C.  Q.  B.  441. 

A  contract  to  marry  may  be  canceled 
and  abandoned  by  mutual  consent  any  time 
lieforc  a  breach.  Kinj;  v.  Gillett.  7  Mces. 
&  IV,  55,  10  L,  J.  Exch,  N.  S.  184, 

The  cancelation  of  a  contract  by  mutual 
consent  of  the  parties  to  it  simply  means 
that  ttie  real  consideration  for  its  annul- 
ment is  to  be  found  in  the  fact  that  there- 
by each  reciprocally  receives  from  the  other 
a  renunciation  and  surrender  of  the  rights, 
benefits,  and  advantages  which  the  contract 
conferred,  and  a  release  and  dixcbarge  from 
the  burdens  and  obligations  it  imposed. 
Rhriner  v.  Craft,  166  Ala.  146,  28  L.R.A. 
(N.S.)  450,  139  Am.  St,  Rep.  19.  51  So. 
884;  Trumbull  v.  Harris,  102  Ark.  (Hi»,  145 
S.  W.  547:  Cnitchfietd  v.  Dailev,  98  Ga. 
462,  25  S.  E.  526;  Barrie  v.  King.  10.>  111. 
App.  426;  Dickson  v.  Owens,  134  111,  App. 
.561;  Sargent  v.  Robertson,  IT  Ind.  App. 
411,  46  X.  E.  925;  Leach  v.  Kcach,  7  Iowa, 
L.R.A.191aB. 


Thia  was  refused,  but  the  court  did  instruct 
the  jury  that,  if  there  was  a  real  dispute 
between  the  parties  as  to  the  terms  of  the 
contract  and  as  to  the  amount  to  be  paid 
for  the  roda,  each  understanding  tbe  claims 
of  the  other,  and  if  a  settlement  was  made 
by  which  the  note  in  question  was  given, 
Wohletz  was  bound  by  the  settlement;  but 
the  court  added,  "Provided  you  And  that  saiil 
Wohlctx  naa  not  induced  to  make  euch  set- 
tlement and  to  sign  the  said  note  by  fraud 
or  deception  on  the  part  of  McCann."  The 
rule  given  as  to  the  effect  of  a  compromise 
was  unexceptionable,  but  there  was  no  basis 
in  the  teatimony  for  the  statement  in  the 
proviso.  Of  course,  if  there  was  fraud  or 
deception  practised  upon  Wohletz  in  the 
settlement   itself,  it  would   not  bind   Woh- 

232;  George  v.  Lane,  80  Kan.  94,  102 
Pac.  65;  Cramford  v.  Colyer,  12  Kv,  L. 
Rep.  980;  Cutter  v.  Cochrane,  110  Mass. 
40S;  Rollina  v.  Marsh,  1-28  Maaa.  llC; 
Hanson  v.  Wittenberg,  205  Mass,  319,  91 
N.  E.  383;  Brockman  Commiasion  Co.  v. 
Kilbournc.  Ill  Mo.  App.  542,  86  S.  W. 
275;  Sheet*  v.  Price,  154  Mo.  App.  574, 
136  8.  W.  733;  Bryant  v,  Thcsiog,  46  Neb. 
•ZU.  64  -S.  W.  987;  McCreery  v.  Day,  llil 
K.  Y.  1,  6  L.R.A.  503.  16  Am.  St.  Rep. 
793,  23  S.  E.  198;  Bacon  v.  Proctor,  13 
Misc.  ],  33  N,  Y.  Supp.  995;  Thurston  v. 
Ludwig,  e  Ohio  St.  1.  07  Am.  Dee.  328; 
Klegal  v.  Hoover,  150  Pa.  276.  27  Atl.  182; 
Thompson  v.  Stone.  43  Pa.  Super.  Ct.  89; 
CoUver  v.  Moulton,  9  R.  I.  90,  98  Am.  Dec. 
370. 

The  release  of  each  party  by  the  other, 
from  the  obligations  of  an  executory  con- 
tract for  the  sale  and  purchase  of  peraonal 
property,  is  a  sulHcicut  consideration  for 
an  agreement  by  buver  and  seller  to  rescind 
it,  Bryant  v,  Thcaing,  46  Neb.  244,  64  N. 
W.  967;  Kelly  v.  Bliss,  54  Wis.  187,  11 
N.  W.  488. 

Reciprocal  releases  by  the  parties  to  a 
contract  for  the  sale  and  delivery  of  mer- 
chandise constitute  a  siitlicient  considera- 
tion for  abrogating  it,  Tbe  agreement  of 
the  seller  not  to  deliver  the  giSida,  and  of 
the  buyer  not  to  take  them,  is  considera- 
tion enough  to  cancel  the  contract  of  sale. 
Brockman  Commission  Co.  v.  Kilboume,  111 
Mo,  App,  542,  88  S.  W.  275. 

The  parties  to  a  contract  may  at  any 
time  rescind  it  in  whole  or  in  part  by 
mutual  consent,  the  surrender  of  their  mu- 
tual rights,  and  the  discharge  of  their 
mutual  obligations,  being  a  auRicient  con- 
sideration; but  when  one  party  has  on  his 
part  fully  performed  the  contract,  and  the 
only  obligation  that  remains  rvats  upon  the 
other  party  to  it,  a  naked  promise  to  re- 
lease that  obligation  is  invalid  and  void 
without  some  new  consideration.  George  v. 
Lane.  80  Kan.  94.  102  Pac.  55. 

After  the  bri^acli  of  a  contract  has  oc- 
curred, and  a  right  of  action  upon  it  lias 
accrued,  the  debt  or  damages  can  be  dis- 
charged  only   for  a  valuable  consideration. 
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letz;  but  ne  discover  nothing;  in  the  tcB- 
tiiDonj  printed  in  tlie  abstract  which 
amounts  to  fraud  in  the  settlement, 
which  afforded  any  reason  for  qualifying 
the  vBeet  of  the  eettlement.  In  tLe  making 
of  the  settlement  there  was  no  coiici'BlniL'nt 
«I  facts,  no  miaunderBtanding  of  the  claims 
of  McCann,  nor  ia  it  contended  that  \Voh- 
leti  did  not  know  of  the  contents  of  the 
DOte  which  he  signed.  In  ilracribing  the 
fireumatances  attending  the  making  of  the 
■cttlement,  he  Said  that,  after  tlie  rods 
were  put  up,  a  dispute  arose  whctlu-r  he 
•hould  pay  for  2  feet  of  the  rods,  or  the 
whole  of  them,  when  he  told  McCann:  "1 
am  Dot  going  to  pay  for  them  rods.  1 
didtit  want  them  in  the  first  place,  and  1 
am  not  going  to  pay  for  them."     Wlien 

Collyer   v.   Moulton,    9    R.   1.   SO,   OS   Am. 
Dec.  370. 

A  new  contract  of  the  parties  to  an  ex- 
isting written  one,  which  supersedes  it.  and 
ifl  a  Bubstitute  for  it,  is  not  a  modification 
or  alteration,  but  an  abrogation  of  such 
contract,  and  hence  is  not  within  the  Cali 
fornia  statute  (Civ.  Code,  §  1898)  provid 
ing  that  a  written  contract  may  be  altered 
by  another  one  in  writing  or  by  an  ex- 
ecuted oral  agreement,  and  not  otherwise. 
Guidery  v.  dreen,  95  Cal.  630,  30  Pac.  788; 
PeuMlt   V.   Henry,   i63   Cal.   314,   Si   Tac. 

194. 

b.  Alteratlone. 


Any  contract,  bilateral  in  the  advantages 
and  obligations  given  and  assumed,  may  at 
any  time  after  it  has  been  made,  and  be- 
fore a  breach  of  it  has  occurred,  be  changed 
or  modified  in  one  or  more  of  its  details, 
by  a  new  agreement  also  bilateral,  by  the 
mutual  consent  of  the  parties,  without  any 
new,  independent,  or  diatinct  consideration. 

V.  S.— Teal  v.  Bilby,  123  U.  S,  572,  31 
L  ed.  263,  8  Sup.  Ct.  Rep.  239. 

Ala. — L«ngford  v.  Cummings,  4  Ala.  46; 
Lightfoot  V.  Strahan,  7  Ala.  444;  Borum 
V.  Garland,  9  Ala.  462;  Husaey  v.  Roque- 
more,  27  Ala,  281;  Murphy  v.  Baredeld, 
27  Ala.  G34;  Young  v.  Fuller,  29  Ala.  464; 
Stoudenmeier  v.  Williamson,  29  Ala.  658; 
Thomason  v.  Dill,  30  Ala.  444;  Burkham 
V.  Mastin,  54  Ala.  122;  Cooper  v.  Mcll- 
,  wain.  58  Ala.  296;  Stewart  v.  Cross,  66 
Ala.  22;  Rohinaon  v.  Bullock,  66  Ala.  548; 
Badders  v.  Davis,  88  Ala.  367,  6  So.  834; 
Hembree  v.  Glover,  93  Ala.  622.  8  So. 
660;  Manesa  v.  Henry,  96  Ala.  454,  11 
So.  410;  Corniah  v.  Suydam,  (tfl  Ala.  821, 
13  So.  118;  Pioneer  Sav.  4  L.  Co.  v.  Nonne- 
macher,  127  Ala.  623,  30  So.  79;  Andrews 
T.  Tucker.  127  Ala.  612.  29  So.  34;  Mylin  T. 
Kint;,  139  Ala.  319,  35  So.  998;  Warren 
V.  Cash,  143  Ala.  158,  39  So.  124;  Well- 
den  V,  Witt,  145  Ala.  605,  40  So,  120; 
Elliott  V.  Howison.  14B  Ala.  668,  40  So. 
1018;  Shriner  v.  Craft,  166  Ala.  146,  28 
I>.R.A.(N.S.J  450,  139  Am.  St.  Rep.  19,  61 
So.  884:  HertE  v.  Montgomery  Journal  Pub 
L.R.A.]ni5B.  i 


McCann  told  him  that  he  must  give  hia  nota 
for  5240,  Wohletz  replied  that  "he  didn't 
believe  that  he  was  compelled  to  pay  him 
¥240;  that  linally  M<:Cann  came  down  to 
9150,  and  aaiil  Uiat  he  had  to  have  ei50  or 
they  would  sue  me,  and  then  McCann  fixed 
up  the  note  and  said  that  1  had  to  sign  it." 
He  stated  that  the  reason  that  ^IcCann  cut 
it  down  from  $240  to  $150  was  "becauae  1 
wouldn't  give  hira  any  more.  I  wouldn't 
settle  it  for  8240,"  After  stating  that  he 
told  McCann  that  he  would  not  pay  the 
amount  claimed,  he  atated  that  McCann 
"offered  to  take  8150,  and  I  supposed  that 
I  would  have  to  pay  that  or  be  sued." 

It  will  be  observed  that  Wohletz  conceded 
that  he  purchased  the  rods,  and  that  he  was 
owing   something   for   them.     There  was  A 

Co.  9  Ala.  App.  178,  62  So.  664;  George 
V.  Roberts,  —  Ala.  — ,  65  So.  345. 

Ariz.— Hal  lory  v.  Globe-Boston  Copper 
Min.  Co.  11  Am.  296,  94  Pac.  1116. 

Ark.— Feldman  v,  ¥ox,  —  Ark.  — ,  184 
S.  W.  76B. 

Cal,— Main  Street  k  A,  P.  R.  Co.  v.  Loa 
Angeles  Traction  Co.  J20  Cal.  3U1,  61  Pac, 
937. 

111.— Roberts  v.  Carter.Sl  111.  App.  142; 
Dickson  V,  Owens,  134  III,  App.  561. 

Iowa. — Le  Grand  Quarry  Co.  v.  Reichard, 
40  Iowa,  161;  Gorton  v.  Moellcr  Bros.  161 
Iowa,  729,  130  N.  W.  010. 

Ky.— Homire  v.  Stratton  k  T.  Co.  157 
Ky.  822,  164  S,  W.  67. 

Me.— Wescott  v.  Mitchell,  95  Me.  377,  50 
Atl.  21. 

Mass. — Holmes  v.  Doane,  0  Cush.  135; 
Thomaa  v.  Barnea,  156  Mass.  581,  31  N.  E. 
683;  Earnshaw  v,  Whittemore,  194  Mass. 
187,  80  N.  E,  520;  Hanson  v.  Wittenberg, 
205  Mass.  31Q,  91  N.  £.  383;  Hetherington 
V,  William  Firth  Co.  2)0  Mass.  8,  95  N. 
E.  961. 

Mich.— Save rcool  v.  Farwell,  17  Mich.  308. 

Mo. — Grath  v.  Mound  City  Rooting  &  Tile 
Co.  121  Mo.  App,  245,  98  8,  W.  812 ;  Eng- 
land V.  Houaer,  163  Mo,  App.  ],  145  8.  W. 
614,  and  on  second  appeal,  178  Mo.  App, 
70,  163  S.  W,  890. 

Neb. — Morrissey  t.  Schindler,  18  Neb. 
672,  26  N.  W.  4/6;  Uelanry  v.  Under,  22 
Neb.  274,  34  N.  W.  630;  Bowman  v. 
Wright,  65  Neb.  661.  91  N.  W.  580,  92  N. 
W.  580;  Eaaton  v.  Snyder-Trimble  Co.  94 
Neb.  18,  142  N,  W.  695;  Strahl  v.  Western 
Greer  Co.  5  Neb.  (Unof.)  482,  98  N.  W. 
1043, 

N.  J.— Denoth  v.  Carter,  85  N,  J,  L.  95, 
88  Atl,  835. 

N.  Y. — American  Exch.  Nat.  Bank  v. 
Smith,  6]  Misc,  49,  113  N.  Y.  Supp.  236. 

Pa. — LeFevre  v.  LeFevre,  4  Serg.  4  R, 
241,  8  Am,  Dec,  696;  Carrier  v,  Dilworth, 
59  Pa.  406. 

Tex,— Old  River  Rice  Irrig,  Co.  v.  Stuhhs. 
—Tex.  Civ.  App.  — ,  137  S,  W.  154;  Wash- 
ington L.  Ins.  Co.  V.  Reinhardt,  —  Tex. 
Civ.  App.  — ,  142  S.  W.  .596. 

Vt.— Thrall  v.  Mead,  40  Vt.  540. 


IB 


KANSAS  SUPREME  COURT. 


tnibstantial  controTersf  between  the  parties 

and  a  comproiniBC  and  settlement  o(  that 
tontroveray.  Tliat  being  true,  the  court 
cuiuiot  go  behind  tlie  settlement  to  deter- 
mine whether  the  original  claim  of  McChdd 
H-ae  just,  or  whether  Wotiletz'a  version  of 
the  negotiationB  was  right.  If  the  parties 
met  on  equal  terms,  and  the  dispute  was 
settled  without  fraud,  the  eettleiuent  con- 
cludes both  of  the  parties.  Minor  v.  Fike, 
77  Kan.  806,  83  Pac.  26i.  Now  the  fact 
that  McCano  inaihteil  that  the  larger 
amount  was  due,  and  threatened  that  tlie 
claim  would  be  enforced  hy  civil  action  if 
the  note  waa  not  given,  dues  not  of  itself 
constitute  fraud  in  the  settlement.  The 
facts  involved  in  the  controversy  between 
the  parties  appear  to  have  been  as  available 
to  one  as  to  the  other.     It  is  not  claimed 

Wash.— Long  v.  Pierce  County,  22  Wt 
330,   61   Pae.   142;    Stofleran   v.  Depew,   79 
Wash.  170,  139  Pae.  1084. 

Wis.— Kelly  v.  Bliss,  54  Wis.  137,  11  N. 
W.  488i  Ruege  v.  Gates,  71  Wis,  634,  33 
N.  W.  131;  Lynch  v.  Henry,  75  Wis.  631, 
44  N.  W.  B37;  Kingman  v,  Watson,  97 
Wis.  596,  73  X.  W.  438;  Montgomery  v. 
American  Cent.  Ins.  Co.  lOB  Wis.  148,  8* 
K.  W.  175;  Kerslake  v.  Mclnnis,  113  Wis. 
G59,  89  N.  W.  S93;  Wisconsin  Sulphite 
Fibre  Co.  t.  D.  K.  Jeffrts  Lumber  Co.  132 
Wis.  1,  111  N.  W.  237 ;  Sohoblasky  v.  Ray- 
worth,  139  Wis.  115,  120  K.  W.  822- 

The  same  consideration  which  supported 
a  primary  agreement  modified  by  mutual 
consent  by  a  secondary  one  entends  to  and 
supports  the  latter  as  well.  LcGrand 
Quarry  Co.  v.  Rcicbard,  40  Iowa,  161; 
Tbomns  v.  Barnes,  150  Mass.  581,  31  N.  E. 
f.S3;  Hanson  V.  Wittenberg,  20.1  Mass.  319, 
fll  X.  E.  3<i3;  Morrisser  v.  Schindler,  18 
Kefa.  872.  26  X.  W.  470;  Long  v.  Pierce 
Count.v.  22  Wash.  330.  01  Pac.  142:  Stof- 
feran  v.  Depew,  "H  Wash.  170,  13fl  Pae. 
1084;  Lynch  v.  Henry,  73  Wis.  831,  44 
N.  W.  837 :  Montgomery  v.  American  Cent. 
Ins.  Co.  108  Wis.  146,  84  N,  W.  175;  Wis- 
consin Sulphite  Fibre  Co.  v.  D.  K.  JelTris 
Lumber    Co.    132    Wis.    1,    111    N.    W. 

The  mutual  promises  and  reciprocal  re- 
leases of  the  parties  to  an  existing  con- 
tract in  writina  are  a  good  consideration 
for  a  subsequent  oral  agreement  by  them 
modifying  or  superseding  it  in  whole  or  in 
part  .\merican  E.xch.  Nat.  Bank  v.  Smith, 
61  Misc.  49,  113  N.  Y.  Supp.  236. 

The  mutual  obligations  assumed  by  the 
parties  in  a  new  agreement  modifying  a 
former  contract  between  them  constitute  a 
sufficient  consideration  to  support  the  modi- 
fication. Rhriner  v.  Craft,  166  Ala.  148, 
28  L.R.A.[N.S.)  450,  13!)  Am.  St.  Rep.  19, 
1)1   So.  884. 

An  executory  contract  may  be  changed 
at  any  time  by  agreement,  and  the  change 
in  the  obligations  and  rights  of  one  party 
will  constitute  a  suflicicnt  consideration  for 
the  change  in  rights  and  obligations  of  the 
I..  R.  A.  1913  B. 


that  there   was   weakness  of   mind   on   the 

part  of  Wohlet:!,  nor  that  any  confidential 
relations  existed  between  them.  McCaiin,  it 
is  true,  urgently  iuHistcd  on  a  settli'uicnt, 
but  his  importunity  or  persistent  pressure 
cannot,  under  the  circumstances,  amount 
to  fraud.  Uurcsa  i»  a  H|)ecies  of  fraud,  but 
the  mere  fact  that  McCann  threatened  to 
enforce  his  claim  by  a  civil  action  is  not 
duress,  and  will  not  avoid  liability  on  the 
eomprotniso  agiwnient.  It  is  never  duress 
to  threaten  to  do  that  which  a  party  has 
a  legal  right  to  do.  and  the  fact  tjiat  a 
threat  was  made  of  a  resort  to  legal  pro- 
ceedings to  collect  a  claim  which  was  at 
least  valid  in  part  constitutes  neither  du- 
ress nor  fraud.  Shelby  v.  Bowman,  64 
Kan.  879,  08  Pac.  1131;  Electric  Plaster  Co. 
V.  Blue  Rapids  Twp.  77  Kan.  680,  96  Pac. 

other,  n'ashington  L.  Ins.  Co.  v.  Rein- 
hardt,  ~  Tex.  Civ.  App.  — ,  142  S.  W.  596. 

The  indorser  and  the  indorsee  of  a  prom- 
isaory  note  have  a  right  subsequently  to 
rescind  or  modify  the  contract  evidenced  by 
the  indorsement,  and  to  put  their  contract 
in  any  shape  they  please,  and  an  agreement 
exercising  that  right  is  valid,  and  will  con- 
trol the  indorsement  in  so  far  as  it  may 
conflict.     Young  v.  Fuller,  29  Ala.  464. 

It  is  difficult  to  understand,  it  was  said 
in  one  case,  why  parties  competent  to  con- 
tract should  not  be  permitted  to  judge  for 
themselves  whether  a  change  in  their  situa- 
ton  is  desirable,  and  if  thev  so  regard  it 
and  mutually  agree,  why  sliould  the  law 
decline  to  enforce  their  agreement!  Rob- 
erts v.  Carter,  31  111.  App.  Hi. 
c.  aubaUtultoiui. 

The  mutual  agreement  of  the  parties  to 
a  bilateral  executory  contract,  before  a 
breach  of  it,  to  abrogate  and  discharge  it 
and  to  substitute  in  its  stead  a  new  con- 
tract conferring  new  advantages  and  im- 
posing new  burdens  on  both,  constitutes  a 
sufficient  consideration  to  support  the  sub- 
stituted contract.  Denison  v.  Shawmut 
Min.  Co.  36  C.  C.  A.  292.  159  Fed.  102: 
Coopr  V.  Mcllwain,  58  Ala.  296;  Shriner 
Y  Craft,  180  Ala.  148,  28  L.R.A.(N.S.) 
450,  139  Am.  St.  Rep.  19,  61  So.  884; 
Guidery  v.  Green,  95  Cal,  830,  30  Pac. 
786;  Pcarsall  t.  Henry,  153  Cal.  314,  0.1 
Pac.  154;  Simmons  v.  Sweeney,  13  Cal. 
App.  283,  ion  Pae.  205:  McKay  y.  Flem- • 
ing,  24  Colo.  App.  380;  134  Pac.  150; 
Leonard  v.  Hallett,  —  Colo.  — ,  141  Pac 
481;  Connelly  v.  Dcvoe,  37  Conn.  570; 
England-Kelch  Co.  v.  Evening  -lournal  Co. 
—  Del.  — ,  91  Atl.  448;  Byrd  Printing  Co. 
V.  Wliitaker  Paper  Co,  13.i  Ga.  805,  70  S. 
E,  7ns,  Ann,  Cas.  1912A,  182;  Burnside  t. 
Potts,  23  III,  411;  Vonllousen  v.  Copelajid, 
180  111.  74,  34  N,  E.  10(1;  Roberts  v.  Car- 
ter. 31  HI,  App.  142:  Millf.  V.  Rilev.  7 
Ind.  137;  Merry  v.  Allen,  39  Iowa.  235; 
Lamb  v.  Morrow.  140  [nwa.  SO,  18  L.R.A. 
(X.R.)  220.  117  X.  W,  1118:  Richards  v. 
Hclien,    l;-.3    Iowa,    fifi,    133    N.    W.    303: 


KILER  T.  WOULETZ. 


IS 


68;  King  v.  Williama,  63  Iowa,  167,  21  X. 
W.  502;  James  v.  Uslbej.  107  Iowa,  483, 
78  N.  \V.  51;  Whittaker  v.  Southwest  Vir- 
gioia  Improv.  Co.  34  W.  Va.  217.  12  8.  E. 
507;  DuDhain  v.  Urisivold,  100  N.  V.  224, 
3  N.  E.  76;  Prvor  v.  Hiint^r,  31  Neb.  078, 
48  K.  W.  738;'Buck  v.  Axt,  as  Ind.  jl3; 
McClair  v.  \\ilson.  18  Colo.  82,  31  Pac. 
.i02;  Holt  V.  Thomas,  105  Cal.  273.  38  Pac. 
891;  Atkinson  v.  Allen,  17  C.  C.  A.  670, 
.".(!U.  S.  App.25.),71  Fed.  58;  1  Pagp,  Uontr. 
S  253. 

Since  none  of  the  tilings  sa[d  or  done,  as 
aet  forth  in  tlie  testimon)',  constituted 
fraud  or  duress,  it  became  the  diitj'  of  the 
court  to  BO  advise  the  jury  upon  the  request 
of  the  defendant,  and  the  instruction  )tivcn 
bv  the  court  upon  the  theory  that  there 
was   testimony   tending   to   show   fraud    in 

Peterson  v.  Rnnkin.  —  Iowa,  — ,  143  N.  W, 
418;  Graham  v.  Crisman.  —  Iowa,  — ,  146 
K,  W.  7.')6;  I'roctor  Coal  Co.  \:  Rtrunk, 
123  Kt.  r,iO,  m  .S.  \V.  603:  Bell  v,  PittDBQ, 
143  Kv.  521.  3:1  UR.A.(K.S.)  S20.  136  S. 
\V.  10S«!  Toler  v.  W heeler -Holden  Co.  144 
Ky.  829.  131*  S.  \V.  1067;  Hill  v.  Wilson, 
15  Ky.  L,  Rep.  814;  Moorman  v.  Flammcr 
Lumber  Co.  113  l.a.  429,  37  So.  17:  Cutter 
T.  Cochrane.  110  Mass.  408:  Rollins  v. 
Marsh,  128  Mass.  11l>;  I'homas  v.  Barnes, 
138  Mass.  581,  .tl  N.  E.  083;  Strobridge 
Lithographing  Co.  v.  Rundnll,  78  Midi.  lO.'i, 
44  K.  W.  134:  KUtgbornc  t.  Hunger,  101 
Mich,  375,  59  >.'.  W.  657;  Andre  v.  Graeb- 
ner,  12«  Mich,  US.  85  X.  W.  484;  Idneas- 
ter  V.  Elliot,  55  Mo.  App.  249;  Sanders' 
Pressed  Brick  Co.  v.  Barr.  76  Mo.  App. 
3S0;  Peters  4  B.  Pott4>ry  Co.  v.  Folcbemer, 
131  Mo.  App.  lOo.  110  S.  \V.  598;  Welch 
V.  Misehke,  154  Mo.  App.  728,  136  S.  W. 
36;  Mullikcn  v.  flaseltine.  160  Mo.  App.  0, 
141  S.  W.  712;  Wilt  v.  Hamioond,  179  Mo. 
App.  406,  185  S.  W.  382;  Morrissev  v. 
Kehindler.  18  Xeb.  672.  26  N.  W.  476:  Bow- 
man V.  Wright.  65  Neb.  881,  91  N.  W.  580. 
92  X.  W.  580;  Eaaton  v.  Snyder  Trimble 
<o.  94  Xeb.  18.  142  N.  W.  695;  Strahl  v. 
WestiTn  Orocer  Co.  5  Neb.  (Unof.)  482,  08 
X.  W,  1043:  Hildretli  v.  Pinkerton  Acade- 
my, 29  X.  H.  227  i  ^rcCree^y  v.  Day,  110 
S'.  Y.  I.  0  L.R.A.  50.1,  18  Am.  St.  Rep. 
T93.  23  X.  v..  1!I8:  Oregon  P.  B.  Co.  v. 
Forrest.  128  N.  Y.  83,  28  N,  E.  137;  Sand- 
man V.  Kimi,  IS.-.  N.  Y.  508,  12  L.R.A. 
iX.S.)  1134.  78  X.  E.  175;  Hartwig  v, 
American  .Malting  Co.  74  App.  Div.  UO,  77 
N,  V.  Supp.  533.  afllrmcd  in  175  X.  Y.  489, 
67  N.  E.  1083!  American  Exch.  Nat.  Bank 
V.  Smitli,  61  Misc,  49,  113  X.  V.  Supp. 
236;  McKei^h  v.  Browning,  125  N.  Y. 
Supp.  388;  Galway  v.  Prignano.  134  X.  Y. 
Rupp.  571;  Brown  v.  Catawba  River  Lrim- 
ber  Co.  117  N.  C.  287.  23  8.  E.  253:  Ore- 
gonian  R.  Co.  v.  Wright,  10  Or.  162;  Mc- 
>TiBh  V,  Remolds.  05  Pa.  483;  Dreifus  v. 
ColumbKn  'Exposition  Snlvage  Co.  194  Pa. 
475,  75  Am.  Kt.  Rep.  "04.  45  Atl.  370; 
Jonea  v.  Ixmgerbenm.  22  S.  D.  625.  lin  N. 
W.  mOOr  Caplea  V  Port  Huron  Engine  k 
l.R.;».lin5n. 


the  settlement  was  prejudicially  e 
It  there  had  been  fraud  in  the  giving  of  the 
note,  the  burden  would  have  been  upon 
Kiler  to  show  that  he  was  a  bona  tide  holder 
for  value,  but,  in  the  absence  of  proof  of 
such  fraud,  the  burden  remained  on  the 
plaintiff.  The  finding,  therefore,  that  the 
note  was  obtained  by  fraud,  and  that  the 
subsequent  holders  knew  that  it  ubs  so  ob- 
tained, was  not  sustained  by  the  testimoiiy. 
The  evidence  introduced  for  the  purpose  of 
impeaching  the  validity  of  the  note  in  tlie 
Itands  of  (.'rane  and  Kiler  is  not  satisfactory, 
and,  in   view  of  the  erroneous  instructions 

i  and   the   iinsuatained    findings,   the   verdict 

I  cannot  be  upheld. 

The  judgment  is  therefore  reverseil,  and 
the  cause   remanded   for  a  new  trial. 


Thresher  Co.  —  Tei.  Civ.  App.  — ,  131  S. 
W.  303;  Prye  v.  Kalbaugh,  34  Utah.  306, 
97  Pac.  331;  Orpheus  Vaudeville  Co.  v. 
aaj-ton  Invest.  Co.  41  L'Uh,  605,  128  Par. 
575:  Lawrence  v.  Davey,  28  Vt.  264; 
Flanders   v.    Fay.    40    Vt,    316;    Thrall    v. 


County,  22  \Vash.  330,  81  Pac.  142;  An- 
derson V.  McDonald,  31  Wash.  274,  71  Pac. 
1037;  Parker  v.  Advance  Thresher  Co.  75 
Wash.  505.  135  Pac.  229;  Stofferan  v.  De- 
pcw.  79  Wash.  170.  139  Pac.  1084;  Brown 
,v.  Everhard,  52  Wis.  205,  8  N.  W.  935; 
Snell  V.  Brav.  30  Wis.  159,  14  N.  W.  14: 
Lynch  V.  Henry,  75  Wis,  631,  44  N,  W, 
837 :  Kingman  v.  Watson,  97  Wis.  598,  73 
K.  W.  438;  Stead  v.  Dawber,  10  Ad.  t  El. 
57,  2  Perry  &  D.  447,  9  L.  J.  Q.  B.  X.  S. 
101;  OT)onnell  ».  Hugill,  11  U.  C.  Q.  B, 
441. 

If  an  original  contract,  either  in  whule 
or  in  part,  is  executory  for  both  parties,  a 
new  agreement  by  the  parties  in  whi.i,'h 
some  liability  under  the  old  one  is  waived 
or  released  is  supported  by  a  sullicieut  con- 
sideration. Prye  v.  Kalbaugh,  34  Ctah, 
306.  97  Pac,  331. 

The  same  consideration  which  existe<l  for 
an  old  agreement  is  imported  into  a  new 
agreement  substituted  for  it.  Stead  v, 
Dawber,  10  Ad.  tc  El.  57,  2  Perry  4  D.  447, 
9  T,  J.  Q.  B.  N.  S,  101;  O'Donnell  v. 
Hugill.  11  U.  C.  Q.  B.  441;  Brown  v.  Ever- 
hard,  52  Wis,  205,  8  X.  W.  625, 

The  mutual  abrogation  of  a  bilateral 
contract,  whereby  each  party  aurrenders  its 
benefits  and  advantages  to  himself,  leaves 
both  parties  at  liberty  to  make,  if  they 
choose  to  do  so,  a  new  contract  upon  the 
snbject.  Shriner  v.  Craft,  166  Ala.  14G,  28 
UR,A.(X.S.)  450,  139  Am.  St.  Rep,  19,  SI 
So,  884, 

They  may  if  they  like  make  and  perform 
a  new  contract  with  similar  or  different 
provisions.     Mills  v.  Riley.  7  Ind,  137, 

In  case  they  do  mutually  agree  tu  sub- 
stitute a  new  for  an  old  agreement,  neither 
will  be  at  liberty  to  repudiate  the  new  one 
on   the  ground   "that   the   consideration   foT 
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GKORGE  T.  RU8SKLL  et  al.,  KeBpts., 

J.  0.  LAMBERT,  Appt. 

<I4  Idaho,  284,  04  Pac.  54.) 

Contract   —   modification   —  considers- 
tlon. 

I.  Where  partiea  have  been  doing  busi- 
ncBS  under  a  written  tmrepnieiit,  and  diflfer- 
»nces  and  eon  tin  gene  ies  arise  which  were 
not  foreaeen  and  provided  for  b;  the  agree- 
ment, and  thny  thereafter  make  an  addi- 
tional or  Bubeequent  agreement,  "in  order 
to  avoid  compIicationB,"  and  for  the  pur- 
pose o[  flxing  a  basJB  on  whieh  their  eet- 
tlement  shal!  be  hod,  tiie  coneideration  for 

Headnoteg  by  Ailhhib,  Ch.  J. 


the  latter   agreement  sliall   be  sufficient   in 
law,   and   will   not   be   disregarded   by   the 
eourta  (or  want  of  con ai deration,  although 
no  pecuniary  consideration  passed. 
Same  —  setllonieni  of  dlapnte. 

2.  The  settlement  of  disputes,  and  Bxing 
a  basis  on  which  such  settlement  shall  be 
made,  is  a  suflicient  consideration  for  an 
agreement  or  contract  of  compromise. 

(February  11,  1908.) 

APPEAL  by  defendant  from  a  judgment 
of  the  IMstrict  Court  for  Washington 
County  in  plaintiffs'  favor  in  an  action 
brought  to  recover  the  value  of  services 
rendered  in  cutting  timber  for  defendant. 
Affirmed. 

The   facts  ai:e  stated  in   the  opinion. 


]18,  85  N.  W.  484. 

ITie  voluntary  entrance  by  the  parties  to 
a  contract  into  a  new  agreement  changing 
its  terms  and  imposing  other  liabilities  of 
itself  gives  rise  to  a  new  consideration  the 
adequacy  of  which  is  no  concern  of  the 
courts.     Roberta  v.  Carter,  31  HI.  App.  142. 

The  consideration  required  to  support  an 
agreement  adding  to  the  terms  of  an  exist- 
ing contract,  and  imposing  new  and  onerous 
burdens  upon  a  party  to  it,  may  be  either 
an  entirely  new  one,  or  some  beneficial 
modification  of  the  original  agreement. 
Main  Street  t  A.  P.  R.  Co.  v.  Los  Angeles 
Traction  Co.  l£i)  Cal.  301,  61  Pac.  B37. 

A  new  obligation  assumed  or  imposed  by 
a  substituted  i^ontraet  annulling  a  previous 
one  between  tlie  parties  is  a  sufficient  con- 
sideration to  support  the  new  agreement, 
McCreery  v.  Dav.  110  X.  Y.  1,  6  L.E.A. 
503,  16  Am.  St.  'Hep.  793,  23  X.  E.  1»S. 

An  oral  agreement  made  aubeequently  to 
a  written  contract,  altering  or  abrogating 
such  contract,  which  requires  one  of  the 
parties  to  do  or  permit  something  which 
he  was  not  required  to  do  or  suffer  either 
by  the  contract  or  by  law,  is  founded  upon 
a  good  consideration.  Jones  v.  lionger- 
bcam,  22  S.  D.  625,  119  N.  W.  1000, 

When  one  party  releases  the  other  party 
from  a  valid  contract,  and  tlic  party  rC' 
leased  promises  in  return  to  pay  the  first 
a.  sum  of  money  or  to  do  some  lawful  act, 
the  transaction  amounts  to  a  substitution 
of  one  contract  for  another,  snd  the  con- 
wderation  that  supported  the  original  con- 
tract is  sufficient  to  support  the  aubatituted 
one.  Rnell  v.  Bray,  56  Wis.  150,  14  N. 
W.  14. 

When  the  performance  of  a  contract  is 
interrupted  by  causes  beyond  the  control 
of  either  party,  the  parties  are  at  liberty 
to  abrogate  it  entirely,  to  modify  or  chanj^ 
it  in  any  respect,  or  to  replace  it  with  a 
new  agreement  without  other  or  further 
consideration  than  mutual  consent.  Car- 
■tens  V.  Burleigh,  20  Wash.  283,  55  Pac. 
221. 
l,.n.A.ini5B. 


The  annulment  of  a  previous  contract,  or 
the  supplanting  of  it  by  a  new  one,  and  the 
acting  upon  such  new  one,  constitute  a  alfffi- 
cient  consideration  to  support  a  new  or 
modifled  contract,  but  only  when  the  can- 
celation, substitution,  and  after  conformity 
of  conduct  apply  to  both  parties  and  afleet 
the  contract  with  respect  of  both  of  them. 
Wilt  v.  Hammond,  179  Mo.  App.  406,  165 
S.  W.  382. 

d.  Reciprocity.  . 

In  every  abrogation,  alteration,  amend- 
ment, supplement,  or  substitution  of  an 
existing  contract,  like  the  prtmarv  contract 
itself,  mutuality  is  an  essential  element. 
When  mutuality  is  absent  ■  consideration 
is  lacking. 

In  an  early  case  in  Vermont  in  which 
was  sustained  the  validity  and  efficiency, 
to  extingui<<h  a  promissory  note,  of  an 
agreement  under  seal  to  deliver  and  accept 
at  a  future  date  a  horse  as  payment,  where 
the  animal  had  been  tendered  and  refused. 


a  contract.  This  term  is  often  used  in 
the  hooks  in  connection  with  "considera- 
tion." It  is  dilTicult,  however,  to  find  any 
distinction  in  their  import.  It  would  be 
difficult  fo  find  any  ease  where  a  considera- 
tion exists  in  which  there  is  no  mutuality, 
or  a  case  of  legal  obligation  without  a  con- 
sideration. The  terms  when  applied  to  this 
subject  are  synonymous;  the  mutuality 
sometimes  arising  from  a  consideration,  as 
in  the  case  of  a  consideration  exeeuted.  and 
the  consideration  sometimes  consisting  of 
mutual  obligation,  as  in  the  case  of  a  con- 
tract on  both  sides  executory.  Bryant  v. 
Gale,  5  Vt.  410. 

It  is  because  of  this  lacl:  of  mutuality, 
and  therefore  of  consideration,  that  no 
abri^fttion,  change,  modificstion,  or  substi- 
tution in  a  primary  contract  can  be  ef- 
fected by  the  sole  action  of  one  of  the  par- 
ties to  it.  Tt  requires  the  consent  of  both 
to   eance).    alter,    or    supplant    a    contract. 
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Mr.  IiOt  Ii.  Feltliani.  far  appellant: 

A  complaint  on  contract,  which  at-ts  oift  a 
copy  of  the  contract  anil  fails  to  allcgt; 
plaintiff's  performance  of  the  i-onditions, 
fails  to  state  a  cause  of  action. 

Ball  V.  Doud.  2G  Or.  14,  37  Pac.  70;  2 
Estee,  PI.  &  Pr.  3183;  Mej'cre  v.  Pacific 
Coostr.  Co.  20  Or.  603,  27  Pac.  584;  King 
r.  Eaist,  ISl  Mass.  441),  .17  N.  K.  45U; 
Couch  V.  Ingersoll,  Z  Pick.  282;  9  Cyc.  6»9- 
780:  Senior  v.  Anderson,  115  Cal.  41P6,  47 
Pac.  454. 

The  com  promise  8gr«^racnt  was  incom- 
pletc  and  bonnd  no  one. 

8  Cyc.  512,  540,  541;  Beach,  Contr.  t  53; 
Green  v.  Cole.  103  Mo.  70,  15  S.  W.  317; 
Shepard  v.  Carpenter,  54  Minn.  153,  53  N. 
\V.   906;   Ahearn   v.  Ayrea,   38  Mich.  692; 


Moulton  V.  Kershaw,  59  Wis.  31fl,  48  Am, 
Rep,  516,  IS  N.  W.  172. 

Mr.  li.  L.  Biirtenaliaw  for  reopondentd. 

Allshle,  Ch.  J.,  delivered  the  opinion 

Tliie  action  was  commenced  by  the  plai 
tilTa  to  recover  from  the  defendant  for  labor 
and  cost  and  expenses  of  losing  and  cut- 
ting timber  for  the  defendant,  and  for  the 
delivery  of  certain  lumber  and  material 
at  tile  places  sjiccitied  in  the  contract.  The 
original  contract  between  the  plaintilfe  and 
defendant  was  in  the  nature  of  a  lease 
whereby  the  defendant  leased  and  let  to  the 
plaintiffs  a  certain  aawmill  belonging  to 
defendant.  The  plaintiffs,  among  other 
things,  were  to  cut  a  large  quantity  of  lum- 
ber    and     receive     specified     compenaation 


fairly  made.  It  needs  the  aame  meeting 
of  minda  that  was  necessary  to  make  tbe 
CMitract  in  the  first  place.  Wlieeler  ».  New 
Brunawict  &  C.  R.  Co.  115  U.  S.  29,  29 
L.  <d.  341,  5  Sup.  Ct.  Rep.  1061,  1180; 
Sturm  V.  Boker,  150  U.  S.  326,  37  L.  ed. 
1099,  14  Sup.  Ct.  Rep.  99;  Central  Coal 
S  Coke  Co.  V.  George  S.  Good  t  Co.  57 
C.  C.  A.  IBl,  120  Fed.  793;  Main  Street 
t  A.  P,  R.  Co.  V.  Los  Angeles  Traction  Co, 
129  Cal.  301,  61  Pac.  B37 ;  Central  of 
Georgia  R.  Co.  v.  Gortatowsky,  123  Ga. 
366,  51  S.  £.  466;  Indiana  Veneer  &  Lum- 
ber Co.  V.  Hageman,  —  Ind.  App.  — ,  103 
N.  E.  253;  B.  F.  Sturtevant  Co.  v.  Dugan, 
100  Md.  587,  68  Atl.  351,  14  Ann.  Gas.  675; 
Bell  V.  Utley,  17  Mich.  608;  Oelliea  v.  Dun- 
can, 14S  Mo.  App.  600,  128  8.  W.  534; 
Wood  v.  Edwards,  in  Johns.  205;  Landreth 
V.  WyckofT,  67  App.  Div.  143,  73  N.  Y. 
Supp.  388;  Bodoian  v.  Hubbard,  121  App. 
Div.  610,  106  N.  Y.  Supp.  178;  Cook  y. 
Matlack,  148  Pa.  331,  23  Atl.  1054;  San- 
born V.  E.  R.  Roach  Drug  Co.  —  Tex.  Civ. 
App.  — ,  137  S.  W.  182;  McIntTre  v.  Ajax 
Min.  Co.  20  Utah,  323,  60  Pkc.  552,  20 
Mor.  Min.  Rep.  142;  O'Donnell  v.  Brand, 
85  Wis.  97,  55  N.  W.  154. 

A  contract  may  be  rescinded  by  mutual 
consent,  but  not  by  one  party  alone  by  a 
mere  notice  to  the  other.  Central  of 
Georgia    R.    Co.    v,    Gortatowaky,    123   Ga. 


366.  i 


S.  1 


Bcinded  by 
nriting  bv  one  to  the  other  party 
it  with  the  latter's  consent,  which  wai 
never  replied  to  either  in  writing  or  orally, 
but  wholly  ignored.  Parks  v.  Elmore,  5B 
Wash.  584,  110  Pac.  331. 

An  agreement  intended  as  a  substitute 
for  an  existing  contract  between  the  same 
persons,  reduced  to  writing,  sent  to  one  of 
them,  approved  by  him,  and  promised  to  be 
signed  and  exchanged  by  him,  but  never 
executed  b;  the  other  party,  lacks  mutuality 
and  consideration,  and  hence  never  becomes 
Mrative.      Wood    v.    Edwards,    19    Johns. 


205. 


An  indorsement  upon  a  contract  purport- 
tor  to  abrof^te  it,  signed  by  one  party 
L.R.A.1915B. 


only,  and  produced  by  the  other  at  the 
trial  on  notice  and  demand,  does  not,  stand- 
ing alone,  establish  a  cancelation  by  mu- 
tual consent.  Cook  v.  Matlack,  143  Pa. 
331,  23  Atl.   1054. 

After  a  contract  has  been  duly  entered 
into,  one  party  to  it  cannot  add  to  it  pro- 
visions imposing  new  burdens  upon  the 
other  without  his  consent.  Oetlien  v.  Dun- 
can, 148  Mo.  App.  600,  128  S.  W.  534. 

A  printed  billhead  sent  by  seller  to 
buyer  on  delivering  goods  purchased  in  no 
way  alters  or  controls  the  terms  of  a  con- 
tract of  sale  already  clearly  and  fully  ex- 
pressed in  writing.  Sturm  v.  Boker,  150 
U.  S.  326,  37  L,  ed.  10U9,  14  Sup.  Ct.  Rep. 
99;  landreth  v.  Wyckoff,  67  App.  Div,  145, 
73  N.  y.  Supp.  388. 

The  issuing  by  a  vendor  without  any  new 
agreement  or  additional  consideration,  of  a 
paper  in  form  of  a  receipted  bill,  without 
other  provisions,  several  days  after  a  com- 
pleted sale  of  all  logs  belonging  to  him, 
estimated  at  1,000,000  feet.  In  the  keeping 
of  a  boom  company,  for  a  stated  price  paya- 
ble partly  in  property  and  partly  in  money 
upon  a  specified  time,  creates  no  new  or 
substituted  contract,  but  is  only  a  method 
of  obtaining  posses  si  on  of  the  logs  from 
their  custodian.  Bell  v.  Utley,  17  Mich. 
508. 

A  contract  of  bailment  respecting  the 
consignment  of  chattels  for  sale  on  com- 
mission, on  stated  terms  and  conditions, 
cannot  be  added  to  in  such  wise  as  to  In- 
crease the  obligations  of  the  consignees,  by 
a  notice  put  on  the  consignment  invoices 
requiring  all  goods  billed  therein  to  be 
kept  insured  against  fire  for  the  benefit  of 
the  consignors.  B.  F.  Sturtevant  Co.  T. 
Dugan,  106  Md.  587,  68  Atl.  351,  14  Ann.  ' 
Cas.  875. 

A  complete  contract  by  the  terms  of 
which  one  party  agreed  to  consign  a  quan- 
tity of  furs  to  be  sold  at  prices  not  less 
than  those  invoiced,  and  the  other  party 
in  turn  agreed  to  advance  to  the  first  party 
50  per  centum  of  such  invoiced  prices,  and 
both  agreed  that  if  such  furs  were  not  sold 
by   the   consignee   within    a   specified   time 
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tLerefor,  together  with  certain  co(npen»a- 
tlon  for  the  delivery  of  the  lumber  at  the 
market  places.  Thereafter  some  dilTerencet 
and  disputes  and  disagreementa  aroHe 
tweeu  the  lessees  and  the  owner  of  the  mill, 
the  outcome  of  which  was  that  the  mill 
tuined  back  to  the  owner,  the  appellant 
herein.  By  paragraph  7  of  plaintiffa'  com- 
plaint they  allege  that  on  October  11,  1908, 
they  turned  aver  to  the  defendant  the  saw- 
mill and  all  property  received  from  him 
under  tlie  original  contract,  and  that  they 
then  and  there  attempted  to  make  settle 
nient  with  defendant,  but  were  unauceeasful 
in  making  any  settlement  at  that  time.  By 
paragraph  8  tiiey  allege  that  on  October 
13th,  "in  order  to  effect  a  settlement, 
to  avoid  litigation  and  further  trouble,  the 

that  they  ahould  be  shipped  back  and  the 
advance  be  repaid,  is  not  changed  or  modi- 
fied by  a  receipt  in  writing  signed  by  the 
consignor  after  the  fura  have  been  shipped 
for  the  sum  advanced,  reciting  an  agree- 
ment that  the  consignee  might  sell  the  con- 
signment at  public  auction  or  private  sale 
without  limit,  and  that  the  consignor 
would,  if  there  was  a  deflcit,  make  good 
the  deficiency.  Klepner  v.  O.  J.  Lewia  Sler- 
cantile  Co.  86  C.  C.  A.  2a4,  159  Fed.  B4. 

An  abaolute  unconditional  sale  of  all  the 
vendor's  cattle  in  a  certain  county,  at  a 
stipulated  price  the  head,  with  a  privilege 
to  the  buyer  to  enter  at  any  time  the 
seller's  pasture  and  take  away  any  ani- 
mals he  might  choose  on  paying  the  head 
price  for  each,  with  a  covenant  to  round 
up  and  deliver  on  ■  certain  day  all  the 
rest  of  the  stock,  is  not  modified  or  sup- 
planted by  a  writing  signed  and  deliveri'd 
at  the  end  of  the  bargain,  reciting  a  sale 
of  all  the  vendor's  cattle  for  a  stated  sum 
in  exchange  for  the  buyer's  check  for  such 
sum,   which   was   afterward   tendered   back. 


ceipt 


amounting  to  aught  tw 
for  payment  on  account, 
fyinz  agreement  unsupported  by  a  consid- 
eration requisite  to  make  it  valid.  Whit- 
sett  V.  Carney,  —  Tex,  Civ.  App.  — ,  124 
S.  W.  443. 

If  a  contract  in  writing  binding  one  who 
has  contracted  to  do  the  mterior  trimming, 
including  windows,  jambs,  doors,  dressers, 
and  wardrobes,  according  to  specifications 
to  furnish  and  put  in  all  chambera  and 
bedrooms  of  the  building  portable  ward- 
robes of  directed  sizes,  can  be  deemed  to 
have  been  Hiibsequently  modified  by  the  de- 
livery  of  plans  showing  the  location  of  eucli 
wardrobes  only  in  the  bedrooms  for  the  use 
of  servants,  and  by  a  footnote  signed  by 
the  owner  on  a  sketch  given  the  contractor 
to  the  effect  that  wardrobe  a  need  not  be 
supplied  for  any  but  servants'  rooms,  such 
modification  ia  of  no  force  and  effect,  since 
it  is  without  any  supporting  consideration. 
V.    Calvert   Constr.   Co.    108    N.   Y. 


Snpi 
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said,  parties  plaintiff  herein  entered  into  the 
following  agreement  with  the  sajd  defend- 


"Council,  Idaho,  Sawmill. 
-Oct.  13th,  1906. 
"In  order  to  avoid  complications,  I,  J.  G. 
Lambert,  agree  to  pay  Russell  &  Barbour 
475  per  month  each,  counting  twenty-six 
days  a  month,  and  allotving  full  time,  ex- 
cept Sundays,  from  the  17th  day  of  July, 
1908,  till  the  evening  of  the  11th  day  of 
October,  1006,  above  aotvial  expense  of 
logging  and  cutting  timber  during  the 
above-stated  time  by  the  said  Russell  t 
Barbour;  and  1,  J.  G.  Lambert,  agree  to  pay 
all  actual  expenses  of  logging  and  cutting 
lumber  as  per  above,  expenses  to  be  account- 
When  a  servant  iiaa  been  employed  for 
a  definite  time  under  an  express  contract 
stipulating  the  payment  of  a  stated  com- 
pensation, the  master  has  no  power  arbi- 
trarily to  reduce  that  compensation  during 
the  term  of  the  employment.  He  can  do 
so  only  with  the  servant's  eonseot  given  for 
a  good  consideration.  Indiana  Veneer  h 
Lumber  Co,  v.  Hageman,  —  Ind.  App.  — , 
105  N.  E.  -253. 

But  when  there  is  no  definite  term  of 
employment  fixed  by  contract,  a  notice  by 
the  master  that  for  the  future  he  will  pay 

tinned  service  thereafter  of  the  servant 
without  objection,  create  a  new  contract 
based  upon  a  sufficient  consideration.  Spi- 
cer  V.  Earl,  41  Mich,  191,  32  Am.  Rep.  152, 
1  N.  W.  923. 

Kegotiations  and  efforts  of  parties  to  a 
written  contract  all  the  time  reeogniied  as 
in  force,  to  settle  differcnees  over  the  ques- 
tion whether  or  not  it  has  been  completely 
performed,  with  concessions  reciprocal  or 
unilateral,  do  not  constitute  a  modification 
or  abandonment  of  the  contract.  England 
V.  HouBcr,  163  Mo.  App.  1,  145  S,  W.  514. 

modification  of  a  contract  by  one  of  the 
parties  to  it,  before  the  contract  is  ex- 
ecuted, may  not  afterward  be  withdrawn 
by  the  consenting  party  without  the  ac- 
quiescence, and  against  the  will,  of  the 
other  party,  because  the  assent  to  the 
change  or  modification  made  a  new  con- 
tract as  a  substitute,  and  necessarily  ter- 
minated the  old  one.  Hertz  v.  Montgomery 
Journal  Pub.  Co.  9  .41a.  App.  178,  62  So.  5«4. 
The  principle  just  stated  has  been  ap- 
plied in  sundry  cases  in  which  the  parties 
had  entered  into  a  complete  contract  by 
parol  and  one  of  them  attempted  to  change 
its  terms  by,  and  merge  it  in,  a  subsequent 

The  general  rule  that  prior  oral  negotia- 
tions and  contemporaneous  understandings 
are  superseded  by  and  merge  in  written 
agreemcnta  finally  made  by  the  parties  doea 
not  apply  in  such  cases,  since  plainly  there 
is  no  meeting  of  minds  upon  any  later 
written  agreement. 
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«d   for  by  BcrounU  and  rtii'iptu.     We.  the 
underBigned,    mutually    agret    to   tlip   hire- 

"J.  G.  Lamliert. 
'■R.  M.  Barbaiir, 
-CfO.  T.   Ru=fiell." 

By  parngraph  fi  plaintiffa  all^e  that  on 
Octolior  :i3th  they  demand^  ecttlempnt 
with  the  defendant  iu  puriuanee  with  and 
recording  to  the  terms  of  the  additional 
«r  euppleiiipiitat  agreement  of  October  13th, 
and  that  the  defendant  nc^1r<;te<l  and  re- 
f lined  to  pay  them.  'J' he  defendant  de- 
murred to  the  complaint,  and  also  moved  to 
strike  these  three  paragmphB — 7,  B,  and  B — 
from   the  eomplaint.     The   court  overruled 

A  complete  oral  eontrart  is  not  super- 
seded and  supplanted  by  a  subsequent  writ- 
injr.  unless  the  latter  is  mutually  accepted 
and  agreed  upon  by  tlie  parties  as  enibody- 
ing  the  terms  of  their  agreement.  Lionel 
C.  Simpson  Plumbing  k  Heating  Co.  v. 
Gescbke,  75  N.  J.  Eq.  304,  72  Atl.  HO. 

A  complete  oral  contract  between  a  nhip- 
per  and  a  common  carrier,  to  furnish  a  car 
and  transport  freight  in  it,  cannot  be 
changed  after  the  shipper  has  accepted  tlie 
«ar  and  loaded  It  witli  his  freight,  by  a 
receipt  or  bill  of  lading  handed  bim  by  the 
carrier's  agent  so  folded  as  to  conceal  its 
contents,  and  taken  away  unread.  Stoner 
V.  Chicago  G.  W.  R.  Co.  109  Iowa,  55J,  80 
N.  W.  569. 

A  complete  oral  agreement  between  a  cus- 
tomer and  a  broker  respecting  speculations 
in  cotton,  by  which  accounts  were  not  to 
be  closed  out  without  notice  and  a  call  for 
more  margins,  is  not  modified  by  the  ren- 
dition of  Htatemcnts  of  account  by  the  bro- 
ker containing  printed  footnotes  assertive 
of  the  latter's  right  to  close  out  transac- 
tions without  notice,  silently  retained  by 
the  customer,  especially  where  the  latter 
is  a  foreigner  and  somewhat  illiterate, 
«nce  mutuality  cannot  in  aucli  case  be 
implied  from  mere  silencr.  Bosoian  v. 
HuWrd.  121  App,  Div.  510,  JOG  N.  Y. 
Supp.  178. 

A  complete  oral  contract  for  the  uncon- 
ditional absolute  sale  and  purchase  of  a 
stated  number  of  railroad  bonds  at  a  spec!- , 
fied  price,  after  payment  of  the  purchase 
money,  is  not  changed  by  drafts  drawn  by  ' 
the  selling  agent  on  and  accepted  by  the  ] 
railroad  company,  calling  for  delivery  of 
the  bonds  when  iasueJ,  ingrafting  new 
terms  upon  the  contract  of  sale  having  the 
effect  to  reduce  it  to  a  conditional  sale 
dependent  upon  the  performance  of  a  con- 
tract with  third  persons  unrelated  to  the 
purchasers  and  made  without  their  knowl- 
edge; and  if,  by  the  reception  and  retention 
of  such  accepted  drafts,  the  purchasers  of 
the  bonds  can  be  held  to  hare  assented  by 
implication  to  the  change  and  substitution 
of  their  original  contract  by  a  new  one 
conforming  to  the  terms  of  the  drafti4,  Buch 
L.R.A.J01.^B. 


the  demurrer  and  also  the  motion,  and  the 
appellant  assigns  tliat  action  as  error. 

It  is  argued  that  this  agreement  of  Oc- 
tober 13,  ISOfl,  was  a  compromise  agree- 
ment, and  was  without  consideration.  The 
objection  is  not  well  taken.  Tiie  agreement 
was  made  after  tlie  happening  of  contingen- 
cies not  foreseen  in  the  original  agreement. 
The  appellant  had  taken  back  the  mill,  and 
the  parties  were  no  longer  operating  under 
the  original  agieement,  but  were,  on  the 
contrary,  having  dilTerences  and  disputes  as 
to  a  proper  settlement  for  the  time  the 
plaintiffs  had  been  in  possession  of  the 
property  and  been  cutting  lumber.  The  set- 
tlement of  that  dispute,  and  the  fixing  of  a 
definite  basiB  upon  which  settlement  eould 
be  made,  was  within  itself  a  sutHcient  con- 
new  a^eement  will  not  be  binding  upon 
tlicm,  because  It  has  no  consideration  to ' 
support  it.  Titus  v.  Cairo  4  F.  R.  Co.  37 
N.  .1.  I.,  as. 

A  valid  oral  eontrart  is  not  destroyed  or 
otherwiae  affected  by  an  effort  to  substitute 
an  invalid  written  one  in  its  stead.  Word 
V.  Kennon,  —  Tex.  Civ.  App.  — ,  73  S.  W. 
3«5. 

It  Is  beyond  the  power  of  one  party  to 
a  contract  to  abrogate  it  by  repudiation. 
Main  Street  k  A.  P.  R.  Co.  v.  Los  Angeles 
Traction   Co.   129   Cal.  301,  61   Pae.   B37. 

Thus,  a  contract  of  a  corporation  Is  not 
annulled  simply  by  a  vote  of  its  board 
of  directors  to  cancel  it,  followed  by  the 
mutilation  or  destruction  of  its  copy  of  the 
contract.  Hetherington  v.  William  Firth 
Co.  210  Mass.  8,  95  N.  R.  961. 

One  contract  may  be  abandoned  and 
another  substituted  in  Its  stead,  but  when 
a  corporation  is  a  pai-ty  to  it,  the  consent 
of  someone  in  authority  with  power  to 
make  the  change  must  be  shown.  Imeson 
V.  Newport,  etc.  Bridge  Co.  6  Kv.  L.  Hep 
686. 

e.  Supplements. 

Those  who  have  made  a  contract  may  al- 
ways supplement  it  by  another  and  an  atliU- 
tio'nal  one.  Headlev  v.  Cavileer,  82  N.  J. 
L.  635,  48  L.R.A.(S.S.)  504,  82  Atl.  90S: 
Bartlett  v.  Stanchfleld,  148  Mass,  394,  S 
L.R.A.  625,   19  N.  E.   549. 

When  a  written  contract  is  sup  pie  men  toil 
by  mutual  consent  of  the  parties,  by  an 
additional  provision  not  before  contained  in 
it,  no  new  consideration  ie  renuired.  Earn- 
shaw  v.  Whittemore,  194  Mass.  137,  80  X. 
E.  520. 

It  la  competent  for  the  parties  to  a  eon- 
tract  whereby  one  has  undertaken  to  pay 
the  other  a  sum  of  money  in  gr*'"  «*  » 
stated  time,  to  come  together  »nd  aerce 
upon  a  place  where  the  grain  sbaU  be 
delivered,  and  their  mutual  assent  is  aU  the 
consideration  necessary.  Miles  v.  llowrta, 
34   N.    H.    245.  .  ^-,^g 

A   subsequent   agreement  fi^mS  t  , 

within  whfcl.   personal  P^°P"'5'-.'l:Cto 
a    previous    written    contract     Bi»«". 
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sideration  for  the  new  agreement.  The  first 
clause  in  the  agreement,  namely,  ''in  order 
to  avoid  eom plications,"  indicates  tbe  pur- 
pose ot  the  agreement.  A  BulBcient  consid- 
eration is  Aliown  for  the  agreement  to  en- 
able plaint ifla  to  maintain  their  action 
thereon.  Elliott  v.  Hoivison,  146  Ala.  5S8, 
40  So.  1018;  Ruegc  v.  Gates,  71  Wis.  634, 
3S   X.   W.   181;   8  Cyc.   509-512. 

It  is  (urtlier  contended  by  the  appellant 
that  the  respondents  failed  to  comply  nith 
that  part  of  the  agreement  of  October  13th 
wherein  it  is  stipulated,  ''expense  to  be  ac- 
counted for  by  accounts  and  receipts."  This 
contention  is  not  supported  by  tbe  record. 
The  plaintilTs  substantially  complied  with 
the  requirement  in  furnishing  bills,  re- 
ceipts, and  vouchers  upon  which  a  settle- 
ment was  asked. 


The  record  contains  a  long  list  of  assign- 
ments of  error,  all  ot  which  go  to  rulings  of 
the  court  in  admission  of  evidence  and  re- 
jection of  proofs  offered,  and  to  the  snfli- 
ciency  of  the  evidence  to  justify  the  findings 
and  judgment.  After  an  examination  ot 
these  assignments  and  spec  iH  cat  ions  of  er- 
ror, and  the  record  upon  which  they  depend, 
we  are  satislied  that  no  prejudicial  or  sub- 
stantial error  has  been  eommitted,  and  that 
the  judgment  in  this  case  should  be  af- 
firmed. In  this  view  of  the  case  it  would 
serve  no  useful  purpose  to  consider  or  dis- 
cuss these  assignmenta  further  in  this  opin- 
ion. The  judgment  is  aRirmed,  with  costs 
in   favor  of  respondents. 


Sullivan  and  Stewai 


I,  J  J.,  e 


time  of  delivery  must  he  delivered  is  valid 
upon  the  sole  consideration  of  the  mutual 
consent  ot  seller  and  buyer.  Elliott  v. 
HowisoD,  14e  Ala.  588,  40  So.   1018. 

A  supplemental  oral  contract  for  the 
commissions  of  a  broiler  upon  an  excliange 
of  lands  is  not  to  be  deemed  an  alteration 
or  modification  of  a  previous  written  con- 
tract for  bis  compensation  on  sales  of  tbe 
land,  wliere  the  former  contract  was  silent 
respecting  eichauges.  Kurtz  v.  Payne  In- 
vest. Co.  156  Iowa,  37fl,  135  N.  W.  1075. 

An  oral  agreement  of  a  landowner  with 
a  real  estate  broker  to  whom  he  has  given 

at  a  stated  price  the  acre,  the  coal  under- 
lying his  land,  to  let  the  surface  land  go 
along  with  the  coal  at  a  stated  price  the 
ai^re  tor  it  on  tbe  same  terms,  embraces  an 
independent  subject,  and  docs  not  affect  the 
options  or  the  rights  of  the  parties  under 
them.  Runnion  v.  Morrison,  71  W.  Va. 
254,  76  S.  E.  457. 

VVhen  a  building  is  under  construction 
according  to  the  terms  of  a  written  con- 
tract, a  further  agreenient  between  the  own- 
er and  a  subcontractor  concerning  extra 
work  and  materials,  without  r^ard  to  the 
provisions  thereunto  relating  in  the  original 
contract,  is  valid  and  binding,  and  support- 
ed by  a  Bvillicient  consideration.  Foley  v. 
Tipton  Hotel  Asso.  102  Iowa.  272,  71  N.  W, 

zae. 

A  written  contract  whereby  one  party 
agrees  to  furnish  the  materials  tor  and 
build  a  permanent  refrigerator  affixed  to  the 
building  of  the  other  for  a  stated  sum  of 
money,  silent  respecting  the  packing  mate- 
rial and  method  of  putting  it  in  to  con- 
serve the  interior  cold,  does  not  necessarily 
embrace  the  entire  agreement  of  the  parties, 
and  an  oral  warranty  by  the  builder  after 
beginning  work,  guarantying  the  packing 
he  was  using  to  be  effective  as  a  noncon- 
ductor of  beat  and  the  refrigerator  itself 
to  be  efflcient  and  give  satisfaction  when 
finished,  is  valid  and  supported  by  a  good 
consideration,  whether  it  is  to  be  deemed 
a  part  of  the  contract  not  complete  in  the 
writing,  a  supplement  to  a  written  con- 
L.R.A.1B15B. 


tract  covering  a  matter  not  included  in  it, 
or  a   subsequent   oral  modification   and  al- 

!  teration  of  the  written  contract.  Thomas 
I  V.  Barnes,  156  Mass.  681,  31  X.  E.  633. 
'  An  agreement  providing  for  a  method  of 
[  determining  a  scale  of  logs  made  subse- 
quently and  as  a  supplement  to  an  original 
I  contract  for  a  sale  of  logs  and  their  manu- 
facture into  lumber,  to  be  paid  for  at  a 
stated  rate  the  thousand  log  measure, 
which  did  not  provide  any  rule  of  measure- 
ment mutually  agreed  upon,  rests  upon  a 
sufficient  consideration.  Wisconsin  Sul- 
phite Fibre  Co.  v.  D.  K.  Jeffris  Lumber  Co. 
132  Wis.  1,  111  N.  \V.  237. 

A  consent  between  the  buyer  and  seller 
of  lumber  pursuant  to  a  written  contract, 
to  substitute  another  inspector  for  the  one 
named  in  the  contract  after  it  was  found 
that  tile  person  originally  agreed  upon 
could  not  act,  Constitutes  no  material  varia- 
tion from  or  impairment  of  the  contract. 
Savcrcool  v.  Farwell.  17  Mich.  308. 

An  oral  agreement  between  a  fire  insur- 
ance company  and  a  policy  holder  whose 
insured  property  had  been  destroyed  by 
fire,  who  had  other  insurance,  following  and 
Bupplemeiitary  to  a  written  adjuster's 
agrepment  which  fixed  the  amount  of  loss  on 
each  class  of  the  property  Insured  and  de- 
stroyed, and  tbe  total  insurance,  not  in 
conflict  or  inconsistent  with  such  written 
agreement,  but  Covering  matters  untouched 
by  it,  to  wit,  the  exact  sum  to  be  paid  by 
the  insurer  and  accepted  by  the  insured  in 
full  of  the  claim  of  loss,  and  the  time  of 
paying  it,  is  valid  and  binding  on  both  par- 
ties, and  is  supported  by  the  same  consider- 
ation as  tbe  written  adjuster's  agreement, 
and  none  in  addition  thereto  is  necessary. 
Millers'  Nat.  Ins.  Co.  v.  Kinneard.  130  III. 
log,  26  N.  E.  SOS,  affirming  35  III.  App. 
105. 

Where  there  has  been  a  complete  oral 
contract  made  by  a  landowner  and  tbe 
agent  of  a  firm  of  growers  of  nursery  stock, 
for  the  purchase  and  future  delivery  of  % 
number  of  fruit  trees  to  be  set  out  and  cared 
for  tor  four  years,  all  trees  dying  during 
that  time  to  be  replaced  by  the  sellers  free. 
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pajment  to  bf  made  b;  a  negotiable  piomia- 
sory  note  when  the  trees  are  delivered, 
orders  signed  by  the  landowner  and  given 
to  the  agent,  silent  nith  respect  to  vhieh 
partj  shall  set  out  and  thereafter  care  for 
the  trees,  notwithstanding  they  contain  an 
express  statement  that  the  entire  contract 
is  printed  or  written  in  them,  and  that  no 
verbal  agreement  or  alteration  of  the  print- 
ed matter  shall  be  binding,  and  that  the 
trees  that  fait  in  the  first  year  shall  be 
replaced,  and  the  orders  shall  not  be  coun- 
termanded, do  not  really  cover  the  whole 
contract,  and  a  further  writing  delivered  to 
the  landowner  by  the  seller's  agent  author- 
ized to  collect  from  and  settle  with  pur- 
chasers, on  a  refusal  to  execute  the  note 
or  pay  without  it  embodying  the  rest  of 
the  contract,  does  not  constitute  an  altera- 
tion, change,  or  modification  of  tlie  original 
contract,  but  simply  completi^  it,  and  is  as 
Talid  and  as  binding  as  the  orilers.  and  is 
upheld  by  the  common  original  eonsidera- 
tloD.  Griffith  V.  Fields.  105  Iowa.  362,  76 
N.  W.   325. 

A  written  contract  by  a  quarrying  com- 
pany to  furnish  within  a  reasonable  time  to 
m,  contractor  cut  stone  for  his  uae  in  a  cer- 
tain building  then  under  construction  is 
i^ectually  and  validly  modified  by  a  subse- 
quent agreement  fixing  a  definite  time  for 
the  stone  contracted  for  to  be  delivered, 
made  in  consequence  of  complaints  concern- 
ing the  slowness  of  past  deliveries^  and  the 
ranei deration  of  the  original  contract  is 
BufUcient  support  for  the  modifyiuR  agree- 
ment. LeGrand  Quarry  Co.  v.  Reiehard,  40 
Iowa,  lei. 

A  moditlcatiou  by  mutual  agreement  be- 
tween a  general  contractor  to  cut,  float,  and 
boom  logs  fur  and  from  a  certain  tract  of 
timber  land  belonging  to  a  third  party,  a 
lumbering  corporation,  and  a  Sllbcontrotitor 
to  remove  and  boom  the  logs  from  a  part 
of  the  tract,  of  such  subcontract,  which  left 
the  subcontractor  wholly  free  to  choose  his 
«>wn  ways  and  means  of  performance,  agreed 
upon  after  the  landowner  interfered  and 
prevented  the  subcontractor  from  continu- 
ing the  method  he  intended  and  had  started 
to  employ,  prescribing  b  new  and  more  ex- 
pensive mode  of  performance,  promising  a 
stated  additional  compensation  for  employ- 
ing such  method,  and  releasing  the  subcon- 
tractor from  his  obligation  to  cut  the  re- 
maining uncut  timber,  is  supported  hy  a 
sufficient  consideration.  Kerslake  t.  Mc- 
Innis,  113  Wis.  659,  89  K.  W.  885. 

f.  RectlficaUona. 

An  oral  at^reement  of  the  parties  to  a 
written  contract,  correcting  a  miatalce  In  its 
terms,  is  supported  hy  a  sufficient  consid- 
eration in  their  mutual  consent.  Hether- 
ington  V.  William  Firth  Co.  210  Mass.  8, 
95  N.  E.  061. 

The  parties  to  a  contract  may  by  mutual 
^reement,  and  without  any  new  considera- 
tion, correct  errors  and  supply  omissions 
in  it,  and  make  explanations  of  its  terms. 
Wescott  V.  Mitchell,  95  Me.  377,  50  Atl.  21. 
L.R.A.1015B. 


The  parties  to  a  written  contract  have 
power  to  reform  it  hy  mutual  consent  in 
such  wise  as  to  correct  a  common  mistake 
of  both,  without  any  new  consideration  pass- 
ing between  them,  whether  such  mistake 
arose  out  of  the  accidental  omission  of  words 
they  intended  to  insert,  or  a  misunderstand- 
ing of  the  legal  effect  of  the  language  they 
used.  Bullock  v.  Johnson,  110  Ga.  480,  35 
S.  E.  703. 

After  the  sale  of  a  business  and  good 
will,  with  a  covenant  on  the  seller's  part 
not  to  re-einbark  in  the  same  business  again 
without  the  buyer's  consent,  which  covenant 
by  reason  of  not  being  limited,  either  geo- 
graphically or  in  respect  of  time,  would 
be  void  as  an  unreasonable  restraint  of 
trade,  the  parties  may  reform  it  by  mutual 
consent  by  limiting  it  as  to  time  or  space, 
or  both,  where  their  original  purpose  was 
to  affect  competition  only  in  a  particular 
locality  for  a  time;  and  no  new  considera- 
tion is  necessary  for  the  reformation.    Ibid. 

When,  in  course  of  the  performance  of  a 
contract  between  a  general  contractor  and 
a  subcontractor  respecting  work  to  be  dons 
slong  a  line  of  railroad,  a  disagreement 
arises  over  the  question  whether  or  not 
in  respect  of  certain  items  and  the  com- 
pensation for  them  the  contract  truly  repre- 
sents what  the  parties  to  it  actually  agreed 
upon,  and  the  subcontractor  refuses  to  pro- 
ceed unless  the  contract  la  modified  in  such 
wise  as  to  make  his  compensation  definite 
and  certain  and  payable  at  a  fixed  rate  for 
a  specified  item  of  work,  for  which,  by  the 
original  contract,  he  was  to  be  paid  nothing, 
and  thereupon  both  parties  mutually  agree 
that  the  contract  shall  be  modified  accord- 
ingly, and  the  work  proceeded  with  under 
the  modified  agreement,  the  new  and  modi- 
fying agreement  is  supported  by  a  sufficient 
consideration.  Lynch  v.  Henry,  75  Wis.  631, 
44  N.  W.  837. 

A  mere  explanatory  supplements!  agree- 
ment, which  IB  in  fact  only  a  part  of  a 
previous  contract,  needs  no  othrc  considera- 
tion to  support  it  than  the  consideration 
of  the  main  agreement.  Jlain  Street  &  A. 
P.  R.  Co.  ».  Lob  Angeles  Traetion  Co.  129 
Cal.  301,  61  Pac.  937. 

A  written  memorandum  to  the  elTect  that 
if  a  house  wrecking  company  which  had 
previously  contracted  to  demolish  a  certain 
building  and  remove  from  its  site  the  dibria 
preparatory  to  the  erection  of  a  new  struc- 
ture, within  a  fortnight  after  poasession 
should  be  delivered  for  the  purpose  of  dem- 
olition, with  a  stated  premium  for  each 
day  gained  and  under  an  equal  penalty  for 
each  one  lost,  should  enter  upon  and  then 
remove  doors,  windows,  etc.,  from  such  parts 
of  the  condemned  building  as  were  vacant 
and  unoccupied,  such  work  should  not  be 
construed  as  the  beginning  of  the  perform- 
ance of  the  contract,  so  as  to  deprive  the 
wrecking  company  of  premiums  or  subject 
it  to  penalties,  but  the  beginning  of  the 
work    of    dismantling   under    the    contract 
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should  date  on1,v  from  tlie  tiniG  when  nil 
ItaantB  had  departi'd  and  possesaion  of  the 
completely  vacant  building  was  obtained, 
is  not  a  modification,  change,  or  alteration 
of  the  contract,  uor  a  substitute  for  it,  but 
merely  a  precautionary  statement  of  its 
trne  meaning  aa  the  parties  understood  it, 
designed  to  expedite  performance.  House 
Wrecking  Co.  v.  Sonkcn,  152  Mo.  App.  453, 
133  S.  W.  35S. 

An  agreement  between  Biipervising  archi- 
tects and  a  contractor  to  build  a  county 
courthouse  under  the  direction  and  superin- 
tendence of,  and  according  to  plans,  speci- 
fications, and  modifying  orders  by,  such 
architects,  made  upon  their  refusal  to  ac- 
cept tbe  building  and  to  certify  to  its  com- 
pletion according  to  the  contract,  providing, 
without  prejudice  to  tbe  rights  of  either 
party,  that  the  public  officials  should  at 
once  take  posseasion  of  and  occupy  the  build- 
ing, and  that  the  contractors  should  with- 
out interference  go  on  and  do  such  further 
work  as  the  architects  should  require,  and 
that  the  questions  whether  or  not  the  re- 
fusal to  accept  and  certify  was  justifiable, 
and  whether  or  not  further  work  should  be 
regarded  as  extra  to  be  paid  for  additionally 
or  as  done  to  complete  the  contract,  should 
be  left  open  for  future  settlement,  is  sup- 
ported by  a  sufficient  consideration,  and 
may  be  established  as  a  supplemental  or 
amendatory  contract.  Long  v.  Pierce  Coun- 
ty, 22  Wash.  330,  61  Pac.  142. 

Articles  of  copartnership  may  be  altered 
or  changed  by  the  mutual  consent  of  the 
partners,  so  that  the  interest  of  each  in  the 
firm  shall  be  fi.\cd  and  determined  in  con- 
formity with  tbcir  understanding  and  agree- 
ment. Clausen  v.  Railev,  115  Ky.  350,  HO 
H.  \V.  547. 

An  agreement  between  partners  of  whom 
one  had  received  from  a  debtor  of  the  Arm 
a  promiseory  note  to  bis  individual  order 
for  the  partnership  debt,  and  had  in  turn 
given  his  partner  his  own  promissory  note 
for  one  half  of  the  amount  of  tbe  debtor's, 
made  while  they  disagreed  as  to  whether  the 
partner's  note  was  a  mere  memorandum  to 
show  the  interest  of  the  payee  and  the  sum 
the  maker  must  account  for  if  the  debtor 
paid  his  note,  or  was  a  purchase  outright 
of  tbe  obligation  of  the  debtor  and  tbe 
partner's  interest  in  it,  settling  and  stating 
a  balance  as  due  on  the  partner's  note,  to 
be  paid  in  full  if  tlie  debtor's  obligations 
were  met,  otherwise  to  be  only  half  paid, 
is  supported  bv  a  good  consideration. 
Goodenow  v.  Parkinson,  67  Iowa,  95.  24  N. 
W.  608, 

Wlien  a  railroad  is  in  course  of  construe, 
tion  under  a  written  contract  calling  for 
its  completion  between  named  terminal 
a  stated  date,  at  a  specified  rate  of  i 
pcnnation  for  divers  items  of  work  u 
certain  conditions,  and  there  arise  between 
tlie  railroad  company  and  the  contractor 
a  misunderstanding  and  controversy  in  re 
spect  of  tbe  scope  and  meaning  of  eertaii 
terms  in  the  contract,  a  new  agreement  be- 
tween them  modifying  such  contract 
I..R.A.1915B. 


sunitry  particulars,  entered  into  for  the 
purpose  of  cleaning  up  tbcir  misunderstand- 
ing, and  involving  mutual  concessions,  is 
supported  by  a  sufiicient  consideration,  even 
though  tliey  fail  lucidly  to  express  their 
meaning  a  second  time.  J.  N.  H.  Cornell 
4  Co.  V.  Virginia  Air  Line  R.  Co.  120  C. 
C.   A.   518,   203    Fed.   300. 


ft.  Extenaio 


I  of  time. 


tual  consent  of  tbe  contracting  persons. 
Ravmond  v.  Smith,  5  Conn.  355;  Thayer 
V.  Meeker,  36  111.  470;  Biederman  v.  O'Con- 
ner,  117  111.  483,  57  Am.  Eep.  879.  7  N. 
K.  463;  Anderson  v.  Moore.  145  111.  61,  33 
N.  E.  S43;  Kisaack  v.  Bourkc.  224  111.  352, 
79  N.  E.  619,  B.  c.  subsequent  appeal  242 
III.  233,  89  N.  E.  990;  Jones  v.  Alley,  4 
G.  Greene.  181:  Steams  v.  Hal),  9  Cuah.  31; 
McKay  v.  Evans,  48  Mich.  597,  12  N.  W. 
868;  Cox  V.  Bcnnet,  13  N.  J.  L.  16.5;  Strvkcr 
V.  \'anderbilt,  SS  K.  J.  L.  482;  Keating  t. 
Price,  1  Johns.  Cae.  22.  1  Am.  Dec.  92; 
Fleming  v.  Gilbert,  3  Johns.  528;  Dearborn 
V.  Cross,  7  Cow.  48;  Langworthy  v.  Smith, 
2  l\end.  587,  20  Am.  Dec.  652;  Crane  t, 
Majnard,  12  Wend.  408;  Clark  v.  Dalea,  20 
Barb.  42:  Homer  v.  Guardian  Mut.  L.  Ins. 
Co.  Q7  X.  V.  478;  Fallon  v.  Lawler,  102  N. 
V.  228,  6  N.  E.  392;  Wyman  v.  Phienix  Mut, 
L.  Ins.  Co.  119  N.  Y.  274,  23  N.  E.  907 1 
Green.Khrier  Co.  v.  State  Realty  i  Mortg. 
Co.  199  X.  V.  85.  92  N.  E.  B8;  Veerhofl  v. 
Miller,  30  App.  Div.  355,  51  K.  Y.  Supp, 
1048;  Fellows  v.  Mulligan,  140  X.  Y.  Supp. 
985:  Meehan  v.  Williams,  30  How.  Pr.  73; 
Scott  V.  Hubbard.  87  Or.  498,  136  Pac. 
6.'>3:  Malone  v.  Dougiierty.  79  Pa.  46:  Mc- 
Nisb  V.  Revnotds.  &3  Pa.  483:  Whitehill  v. 
Schwartz,  27  Pa,  Super.  Ct.  528;  Lester  v. 
Hutson.  —  Tex.  Civ.  App.  — ,  167  S.  W. 
.321:  Sherwin  v.  Rutland  &.  B.  R.  Co.  24 
\"t.  347:  Barker  v.  Troy  A  R.  R.  Co.  27 
Vt.  76(i;  Hill  V.  Smith.  34  Vt.  535;  Ijine 
v.  Sprague,  31!  Vt.  289;  Runnion  v.  Mor- 
rison, 71  W.  Va.  254,  7fl  S.  F-  457;  Ihorn- 
hill  V.  Neats,  8  C.  B.  X.  S.  831,  2  L.  T.  N. 
S.  539;  Thresh  v.  Rake,  1  Esp.  53;  Hurl- 
hurt  V.  Thomas.  3  f.  C.  Q.  B.  258;  O'Don- 
nell  V.  Hugill.  11  U.  C.  Q.  B.  441. 

Of  these  cases,  the  following  related  to 
contracts  of  sale  and  purchase  of  personal 
property  in  which  enlargements  of  the  time 
to  deliver  tlie  property  sold  were  held  valid 
upon  no  other  consideration  than  the  agree- 
ment of  the  sellers  to  deliver  at  tlie  de- 
ferred times,  and  of  the  buyers  to  accept 
delivery  at  the  later  dates:  McKav  v. 
Evans," 48  Mich.  597.  12  X.  W.  808;  Keat- 
ing v.  Price,  1  Johns.  Cos.  22,  1  Am.  Dec, 
92;  Clark  v.  Dales.  20  Barb.  42:  McNish  v. 
Reynolds.  95  Pa.  483;  Hill  v.  Smith,  34 
Vt.  535;  Lane  v.  Sprague,  3fl  Vt.  289. 

The  case  of  Biederman  v.  Conner,  117 
111,  493.  57  Am.  Bep.  876.  7  N.  E,  403, 
upheld  the  validity  of  an  e:iteneion  of  time 
to  a  purchaser  of  perscnal  property  to  pay 
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■  part  of  the  purchase  price  tbnt  lie  hail 
agreed  to  pay  in  advani.'e.  and  no  oxtraneoua 
or  independent  consideration  for  the  es- 
tension   appeared. 

So.  too,  the  mutual  agreement  of  the 
parties  to  a  contract  for  the  sale  and  pur- 
chase of  real  estate  is  a  BUlHeient  considera- 
tion for  an  extension  of  time  in  which  to 
pM3  the  title  under  tlie  terms  ot  tlie  con- 
tract. Kissack  v.  Bourke,  224  III.  352,  T9 
N.  E.  619,  3.  c.  Buhacquent  appeal  Zi2  III. 
233,  89  N.  E.  090;  Stearns  v.  Hall,  B  Ciish. 
31:  Stryker  v.  Vandcrbilt.  25  N.  J.  L.  482. 
An  extensiuD  of  time  to  a  definite  date 
for  the  pcrforinance  of  a  contract  for  the 
eale  and  purchase  of  real  estate,  providing 
for  tlie  payment  of  the  purehaBe  price  in 
cash,  ii  autCcient  consideration  f^r  promis- 
sory Dotes  made  and  delivered  liy  the  vendee 
in  lieu  of  the  caali.  Fellows  v.  Mulligan, 
HO  S.  Y.  Supp.  935. 

An  oral  a^eement  rnodifying  the  terms 
of  a  written  agreement  made  subsequently 
to  »nd  extending  the  time  to  perform  an 
earlier  contract  to  convey  real  property, 
and  giving  a  furtlier  extension  to  the  ven- 
dees, is  valid.  Hurlburt  v.  Fitipatrick, 
170  Mass.  287,  67  N.  E.  4fl4. 

Adjournments  from  time  to  time  of  the 
fited  date  and  liour  tor  performance  o(  a 
contract  for  the  sale  and  purchase  of  real 
estate  have  no  etfect  to  modify  the  contract 
except  in  respect  of  time  for  pausing  title, 
and  leave  it  in  erery  other  particular  in 
full  and  binding  force,  (Jreen-Shrlcr  Co. 
V.  State  Realty  t  Mortg.  Co.  190  X.  Y. 
65,  Bi  N,  E.  98. 

An  extension  ot  time  to  perform  a  con- 
tract tvorka  no  material  change  in  it;  it 
does  not  vary  or  change,  hut  merely  con- 
tinues, the  stipulations  of  the  contract. 
Jones  v.  Alley,  4  G.  Greene,  181. 

An  agreement  enlarging  the  time  to  per- 
form a  contract  is  simply  a  renewal  of  it, 
by  which  the  parties  aRTce  in  all  respects 
aa  before  except  as  to  the  date  of  per- 
formance, which  they  then  fix  tor  a  future 
time.     Clark  v.  Dales.  20  Barb.  42. 

It  simply  continues,  without  varying  it, 
the  contract  in  all  respects  as  it  was  bctore 
except  as  to  time.  Thresh  t.  Rake,  1  Esp. 
53. 

Its  effect  is  aa  if  the  postponed  time  had 
been  written  in  and  made  a  part  ot  the 
contract.  leaving  every  otiier  provision  of 
it  intact-  Homer  v.  Guardian  Mut.  L. 
Ins.  Co.  07  N.  Y.  478. 

Agreements  extending  the  time  for  per- 
forming previous  agreements  merely  sup- 
plement, but  do  not  supersede,  the  old  ones, 
or  change  their  terms  and  obligations  in 
other  respects.  Orpheus  Vaudeville  Co.  v, 
CUyton  Invest.  Co,  41  Utah,  005,  128  Pac. 
675. 

An  oral  agreement  modifying  a  contract 
of  bailment  of  personal  property  in  respect 
only  of  times  of  payment  of  rentals  leaves 
the'  contract  in  full  force  and  effect  in  all 
other  particulars.  Whitehill  v.  Schwartz, 
27  Pa.  Super.  Ct.  526. 

The  consideration  of  the  original 
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extends  over  and  supports  it  as  extended 
by  a  new  agreement  enlarging  tlie  time  for 
it  to  be  performed.  Hurlburt  v.  Thomas, 
3  C.  C,  Q,  B.  258. 

A  new  agreement  by  the  parties  to  an 
old  one.  made  before  a  breach  of  the  old 
one,  concerning  the  sawing  of  logs  and  the 
delivery  of  lumber  at  a  stated  rate  before 
a  named  time,  modifyinj;  their  original  con- 
tract In  divers  particulars  as  to  timea  of 
delivery  of  the  sawn  lumber  and  payment 
for  the  same,  and  in  other  respects,  is  sup- 
ported by  and  rests  on  the  same  considera- 
tion which  induced  the  making  of  the  origi- 
nal agreement,  O'Donnell  v.  Hugill,  11 
U.  C.  Q,  B,  441. 

After  a  contract  for  the  construction  of 
dwelling  houses  to  he  delivered  in  habitable 
finished  condition  on  or  before  a  named 
date,  under  a  stated  weekly  penalty  for 
delay  beyond  that  date,  has  been  reduced 
to  writing  and  its  performance  commenced, 
a  later  oral  agreement  between  the  owner 
and  contractor  to  put  in  additional  work 
not  embraced  In  the  contract,  and  so  in- 
timately blended  with  the  contract  work 
that  the  whole  cannot  possibly  be  completed 
within  the  time  limit,  operates  to  extend 
the  time  of  performance  and  to  nullify  the 
provisions  relating  to  penalties  for  delay, 
and  is  founded  upon  a  sufficient  con- 
sideration. Thomhill  v.  S'eats,  8  C.  B.  N.  S. 
831,  2  L,  T,  N,  S.  53B, 

A  qualification  ot  the  general  doctrine 
that  an  extension  of  time  to  perform  a  con- 
tract re<3uireB  for  its  support  no  other  con- 
sideration than  the  mutual  agreement  of 
the  parties  to  it  is  implied  in  some  cases 
which  add  a  proviso  that  the  contract  stipu- 
lates for  mutual  acts.  Anderson  v,  Moore, 
145  III.  61,  33  N,  K.  848:  Scott  v.  HuWtard, 
67   Or.  498,   130  Pac.  053. 

The  principle  of  estoppel  lends  additional 
support  to  agreements  extending  time  to 
perform  contracts.  After  one  party  has 
consented  to  postpone  the  time  fixed  by  a 
contract  for  it  to  be  performed,  and  the 
other  party  in  reliance  upon  tiiat  consent 
has  neglected  to  perform  the  contract  on 
his  part  on  the  day  designated  in  it,  the 
party  who  contented  to  the  extension  is 
estopped  from  claiming  a  dc-fault  ot  the 
other,  or  from  refusing  himself  to  perform. 
Worrell  v.  Forsyth,  141  111.  22.  30  N.  E. 
073;  Becker  v.  Becker,  2o0  III.  117,  95 
X,  E.  70.  Ann.  Cas.  1932B,  276, 

The  party  for  whom  a  condition  or  cove- 
nant is  to  be  performed  may  by  acts  or 
words  enlarge  the  time  of  performance. 
Cox  v,  Bennet,   13  N,  J.  L.  IBS. 

An  oral  agreement  hy  a  landowner  and 
an  architect  for  the  professional  services 
ot  the  latter  in  the  making  and  delivering 
within  sixty  days  next  ensuing,  of  plans 
and  specilicBtions  for  constructing  a  dwell- 
ing at  a  coat  not  beyond  $3,000,  for  a 
compensation  of  8)  per  cent  on  the  actual 
cost  ot  the  building  erected  accordingly, 
is  supplanted  by  a  new  agreement  to  he  im- 
plied from  the  adoption  and  approval  of 
plans  and  sketches  prepared  by  the  archi- 
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t«ct,  and  from  time  to  time  altered  (uid 
added  to  by  the  direction  of  the  land- 
owner aftpr  he  bas  b«eD  fairly  and  ful- 
ly   advised    that    their    completion    would 


limit  and  the  cost  of  the  building  be 
greatlf  eubanced.  Bowcll  v.  Draper,  149 
Iowa,  725,  ]2B  N,  W,  64. 

The  time  for  performing  ■  scaled  contract 
to  make  and  deliver  within  one  year  certain 
plane  irons  is  extended  by  a  new  unsealed 
agreement   afterward   entered    into   by    the 

farties  upon  a  sufficient  consideration. 
till  Dara  Foundry  v.  Hovey,  21  Pick.  417. 
A  refusal  hy  manufacturers  to  deliver  an 
engine  made  to  order  under  a  written  con- 
tract requiring  a  delivery  conditioned  upon 
tlieir  ability  to  finish  the  work,  afterward 
changed  by  an  oral  agreement  requiring  de- 
livery absolutely  at  a  later  named  date, 
where  they  did  not  ^niah  the  work  and 
get  the  engine  ready  to  deliver  until  several 
weeks  later,  unless  the  purchaser  would  ac- 
cept the  engine  then  as  a  performance  on 
their  part  of  the  contract,  and  waive  any 
claim  for  damages  he  might  have  on  ac- 
count of  the  delay,  followed  by  such  waiver 
and  a  delivery  and  acceptance  of  the  engine, 
makes  a  valid  agreement  upon  sufUcient  con- 
sideration, virtually  enlarging  the  time  of 
delivery  and  waiving  the  breach  of  the  eon- 
tract.  Moore  v.  Detroit  Locomotive  Works, 
14  Mich.  2ae. 

A  contract  by  which  one  party  undertook 
to  furnish  the  other  annuBlly  between  the 
first  days  of  April  and  November  in  each 
of  five  successive  years  40,000  cords  of  wood 
suitable  for  conversion  into  pulp,  at  a  stat- 
ed price  the  cord,  one  third  payable  in 
advance,  having  from  time  tn  time  been 
modified  in  Kuch  wise  as  to  make  it  easier 
and  more  profitable  for  the  party  who  con- 
tracted to  deliver  the  wood,  a  final  agree- 
ment mutually  entered  into  by  the  parties 
extending  the  time  to  make  further  de- 
liveries, increasing  the  price  per  cord  to  be 
paid,  and  modifying  the  si/es  of  the  wood 
deliverable  favorably  for  the  seller,  and 
providing  (or  the  restoration  to  full  force 
and  elTcct  of  the  original  contract,  should 
the  Anal  modifying  one  not  be  perlornicd.  is 
founded  upon  a  sufficient  conaideration.  and 
makes  the  original  contract  controlling  of 
the  righttt  of  the  parties  upon  default  in 
performing  the  final  agreement,  Pulpwood 
Co.  V.  Perry,  1S8  Mich.  272,  122  N.  W.  5S2. 

I.  lUodlftrattona  In  general. 

A  great  many  cases  may  be  cited  showing 
that  new  agreements  by  parties  to  prior 
executory  contracts,  to  abandon,  cancel,  sup- 
plant, change  details  or  methods  of  per- 
forming, explain,  settle  difTerenees,  correct 
mistakes,  or  cover  matters  not  embraced 
in,  or  otherwise  supplement,  the  earlier 
agreements,  require  no  consideration  beyond 
mutual  con  sent. 

It  is  competent  for  the  parties  to  a  writ- 
ten lease  subsequently  to  make  a  contract, 
either  in  writing  or  by  parol,  which  shall 
supersede  the  lease  either  in  whole  or  in 
L.R-A.1915B. 


part.    American  Exch.  Nat.  Bank  v.  Smith, 
61  Misc.  49,  113  N.  V.  Supp.  236. 

An  executory  contract  of  employment 
may,  before  any  service  ia  performi-il  under 
it  or  any  compensation  made  for  service 
under  it,  be  discharged  by  a  new  agreement 
or  supplanted  by  a  substitute,  witlioiit  any 
other  consideration  than  the  mutual  acquit- 
tance of  the  parties  from  their  engagements. 
Brown  v.  Catawba  Kiver  Lumber  Co.  117 
N.  C.  287,  23  S.  E.  253. 

Where  differencca  have  ariacn  between  the 
lessor  and  lessee  of  a  mine  concerninR  the 
amount  of  royalties  payable,  and  a  litiga- 
tion ia  pending,  their  mutual  agreement  to 
settle  all  matters  in  dispute,  providing  for 
the  payment  by  the  lessee  to  the  lessor  of 
a  stated  sum  in  full,  is  a  aufTicient  consid- 
eration to  support  the  cancelation  of  the 
lease  and  the  substitution  for  it  of  a  new 
lease  of  the  mine.  Cherokee  Constr.  Co.  v. 
Prairie  Creek  Coal  Min.  Co.  102  Ark.  428, 
144  S.  W.  927. 

A  new  contract  by  which  the  parties  to  a 
previous  one  on  the  same  subject  agree  upon 
a  sale  and  delivery  of  the  outpnt  of  a 
mine  from  and  after  ita  date,  to  be  paid 
for  monthly  at  specified  prices,  to  settle  a 
dispute  that  had  arisen  upon  their  old  con- 
trai't  by  the  payment  by  one  to  the  other 
of  a  stated  sum  of  money,  and  to  cancel 
id  abrogate  the  former  contract,  is  found- 
1  upon  a  suflicient  consideration,  and  does 
not  lack  mutuality.  Denison  v.  Shawmut 
Min.  Co.  86  C.  C.  A.  2B2.  159  Fed.  102. 

If  parties  agree  while  work  is  in  progress, 
to  abrogate  the  contract  under  which  it  is 
being  done,  and  to  make  a  new  one  on 
'ifferent  terms  in  its  stead,  the  new  agrec- 
lent  will  be  valid,  and  is  supported  by  a 
ifficicnt  consideration.  Galway  t.  Prigna- 
0.  134  X.  Y.  Supp.  671. 
An  oral  modification  of  a  written  contract 
I  remodel  some  houses  to  the  owner's  sat- 
ifactioti,  for  a  stated  compensation  pay- 
ahle  in  a  few  equal  instalments,  so  as  to 
instead  a  larger  number  of  more 
frequent  payments  of  sinailer  sums  to  be 
' ",  to  the  same  aggregate  amount,  oper- 
to  abrogate  the  wri" 


suhst 


e  for  il 


n  the 


ave  as  to  payments,  bj  the  mutual 
conaent  of  the  parties,  upon  a  sufficient  con- 
sideration under  the  rule  recognized  in 
Massachusetts  in  such  cases.  Tobin  v. 
Kells,  207  Mass.  304,  93  S.  E.  591!. 

An  agreement  of  a  landowner  and  a  eon- 
tractor  to  cancel  and  abandon  n  contract 
previously  entered  into  between  them  to  re- 
move certain  buildinga  and  construct  a 
dwelling  on  the  cleared  site,  by  which  the 
contractor  was  to  retain  a  sum  of  money 
previously  paid  him,  and  to  be  paid  for 
materials  he  had  bought  and  delivered  on 
the  premises,  is  supported  by  a  sufliicient 
consideration.  Blagbome  t.  Hunger,  101 
Mich.  375,  50  N.  W.  657. 

The  making  of  a  new  contract  as  a  sub- 
stitute for  a  former  one.  respecting  the  re- 
purchase of  shares  in  a  corporation  at  the 
price  paid  for  them,  where  they  were  bought 
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origintilly  at  tlie  instance  of  the  defi'nilants 
upon  somewhat  diffprent  tprma,  after  the 
corporation  had  increased  its  capital  stock 
and  the  number  of  its  shares  and  reduced 
the  par  value  of  the  shares,  haa  its  auf- 
flcient  consideration  in  the  mutual  abroga- 
tion of  the  oEd,  and  the  BubBtitution  of  tlie 
new,  contract.  Mulliken  v.  Haseltine,  160 
Mo.  App.  9,  m  S.  W.  712. 

A  contract  to  manufacture  and  deliver  a 
hundred  thousand  muskets  for'  the  United 
States,  dulj  entered  into  but  wholly  un- 
performed, is  abrogated  and  replaced  hy  a 
new  contract  between  the  manufacturer  and 
the  goveminent  to  make  and  deliver  a  small- 
er number,  and  any  claim  the  manufac- 
turer might,  but  for  the  new  contract. 
have  had  for  the  refubal  of  the  government 
to  take  all  the  muskets  called  for  in  the 
old  contract,  is  extinguished  by  making  and 
performing  the  new  one.  Ma^on  v.  United 
tiUtes,  17  Wall.  67,  21  L.  ed.  564. 

The  place  designated  in  a  contract  for 
it  to  be  performed  ma;  be  changed  simply 
by  mutual  consent  without  other  considera- 
tion. For  example,  tlie  parties  to  a  eon- 
tract  to  make  a  certain  garment  and  de- 
liver it  at  a  named  place  may  modify  it 
by  mutual  agreement  for  the  delivery  at 
another  place.  Langford  v.  Cummings,  * 
Ala.  46. 

A  Hubseqiient  agreement  between  buyer 
and  seller  modifying  and  amending  a  pre- 
vious contract  of  sale  and  purciiasf,  in  re- 
spect of  the  amount  and  character  and  mode 
of  payment  of  the  purchase  price,  rests  upon 
tlie  tame  consideration  as  the  originul  con- 
tract, and  needs  no  other  to  su]iport  it. 
Mallory  v.  Globe-Boston  Copper  Min.  Co. 
11  Ariz.  296,  94  Pac.  1116. 

A  written  contract  between  a  cotton  man- 
iiEacturer  and  a  merchant,  whereby  one 
was  to  deliver  and  the  other  take  tlie  prod- 
uct of  the  former's  looms  consisting  of  a 
certain  number  of  pieces  of  calico  weekly, 
of  a  stated  width  and  number  of  picks  of 
warp  and  filling  to  the  inch,  of  a  described 
quality,  during  the  then  ensuing  four 
months,  at  a  named  price  the  yard,  on  eight 
months'  credit,  is  cftectively  modified  upon 
a  Bullicient  consideration  by  a  subsequent 
oral  and  mutual  agreement  providing  for 
pnyments  in  cash  lees  a  specified  percentage 
of  discount  as  fast  as  goods  not  previously 
paid  for  should  be  delivered,  to  the  value 
of  J1,000.  Cummings  v.  Arnold,  3  Met.  436, 
37  Am.  Dec.  155. 

A  later  agreement  between  the  seller  and 
buyer  of  logs  for  sawing,  to  accept  as  the 
true  quantity  the  mill  tun  at  the  mill  doing 
the  sawing,  instead  of  purauing  the  method 
laid  down  in  their  original  contract  for 
determining  the  quantity,  made  in  conse- 
quence of  a  ditficillty  arising  over  applying 
such  method,  is  valid,  and  has  a  good  con- 
sideration in  the  adjustment  of  such  dif- 
ficulty, needing  no  other  or  new  considera- 
tion.    Perkins  v.  Hoyt,  35  Mich.  508. 

A  mutual  agreement  and  promise  of  the 
parties,  orally  made  after  entering  into 
a  written  contract  for  the  cutting  of  stand- 
ing timber  on  the  land  of  one  of  them,  and 
L.R.A.1915B. 


the  gale  of  it  to  the  other  at  a  stated  price 
the  thousand  feet  of  lumber,  to  settle  ac- 
cording to  the  lumber  tellies  of  the  con- 
signee to  whom  the  lumber  was  shipped, 
and  to  waive  the  keeping  of  accounts  of 
timber  cut  and  shipped,  are  sufficient  con- 
sideration to  support  tjieir  Bupplementary 
agreement.  McKinoey  v.  Matthews,  —  N. 
C.  — ,  az  S.  E.  1036. 

When,  during  the  process  of  weighing 
cattle  sold  by  weight  at  the  place  of  de- 
livery, the  buyer  and  seller  disagree  over 
the  accuracy  of  the  scales  in  use,  and  then 
and  there  agree  that  the  stock  shall  be 
paid  for  according  to  the  apparent  weight, 
and  that  if,  on  the  arrival  of  the  cattle 
at  the  distant  market  to  which  they  were 
consigned,  they  shall  be  found  to"  weigh 
more,  the  balance  to  cover  the  additional 
weight  shall  be  forthwith  paid  by  buyer  to 
seller,  the  new  contract  is  valid  and  bind- 
ing, and  stands  on  a  suflicient  consideration. 
Nelson  V.  Hagen,  72  Iowa,  705,  31  N.  W. 
875. 

Where  there  is  a  sale  at  public  auction 
of  slaves  b;  an  administrator,  with  a  dis- 
tinct refusal  by  the  auctioneer  to  warrant 
any  of  them  as  sound,  and  a  slave  actually 
unsound  is  knocked  down  to  the  highest 
bidder  at  the  bidder's  risk,  and  thereafter, 
by  his  and  the  vendor's  consent,  the  bid 
is  tratisferred  to  another  person,  who  sub- 
sequently refuses  to  complete  the  sale  by 
executing  and  delivering  the  requisite 
promissory  notes  for  the  purchase  price  un- 
less the  administrator  will  warrant  the 
slave  to  be  sound,  and  the  latter  does  so 
and  receives  the  notes,  the  contract  oE  war- 
ranty supersedes  the  previous  one  of  sale. 
and  is  a  good  modification  of  the  original 
contract,  needing  to  support  it  no  other  con- 
sideration than  the  mutual  agreement  of 
vendor  and  vendee.  Stoudenroeier  v,  Wil- 
liamson,  29  Ala.  55 S. 

Although  a  promise  by  the  purchaser  of 
a  slave  after  the  sale  is  complete,  and  the 
title  has  passed  by  a  delivered  bill  of  sale 
from  the  vendor  and  the  coincidental  mak- 
ing and  delivery  of  the  vendee's  promissory 
note,  to  give  a  new  note  for  the  purchase 
price  with  eecuritv.  solely  in  consideration 
of  an  unaccepted  olTer  during  the  negotia- 
tion leading  to  the  sale,  is  a  mere  nude 
pact;  nevertheless  if  both  parties  should 
mutually  agree  to  modify  the  contract  of 
sale  by  the  passing  of  a  new  and  secured 
note  and  the  surrender  of  the  old  one,  such 
agreement  would  need  no  otlicr  considera- 
tion than  their  mutual  consent,  promises, 
and  concessions.    Thomason  v.  Dill,  30  Ala. 


The  provisions  of  a  written  contract  for 
the  sale  and  delivery  of  a  quantity  of  tim- 
ber of  specified  Biiea,  at  stated  prices  and 
times,  may  be  orally  changed  afterward  by 
mutual  consent  of  the  parties  In  respect  of 
quantities,  times  of  deliveries,  terras  of  pa^- 
prices.  and  the  new  contract  will 


V.  Dilworth,  5B  Pa. 


supersede  the  old  and 
consideration.     Carrier 


A  plea  in  defense  of  an  action  t' 


sufficient 
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the  purchase  price  of  goods  sold  and  de- 
livered, averring  in  subBtance  a  siibspquent 
nioditicatioii  of  the  contract  of  sate  bv 
mutual  consent  of  seller  and  buyer,  by 
which  it  was  agreed  that  if  said  goods 
proved  to  be  unsalable,  they  might  be  re- 
turped  and  the  debt  for  the  purehaae  price 
should  be  discharged,  and  statins  that  siieh 
goods  did  prove  unsalable  and  were  re- 
turned, need  not  allege  any  consideration 
for  the  new  and  modifying  agreement. 
Warren  v.  Cash,  I'lS  Ala.  158,  SU  So.   124. 

An  agreement  rescinding  the  sale  of  a 
mule  where  the  purchase  price  was  payable 
by  a  promissory  note  with  surety,  until 
there  should  be  substituted  for  tlie  note 
delivered  a  new  note  altered  so  as  to  draw 
interest  at  a  certain  rate,  needs  no  further 
consideration  than  the  mutual  consent  of 
buyer  and  seller.  Wellden  v,  Witt,  145 
Ala.  e05,  40  So.  126. 

A  subsequent  promise  by  the  seller  of 
soldiers'  additional  homestead  land  scrip 
to  the  buyer  under  an  original  contract 
guarantying  the  validity  of  such  scrip,  and 
covenanting  to  refund  the  purchase  money 
should  it  be  disallowed  and  linally  rejected, 
made  as  an  amendment  or  supplement  to 
such  contract,  to  repay  the  money  in  case 
the  United  States  Department  of  the  In- 
terior refuses  to  recc^nize  or  returns  the 
gcri[i  as  invalid,  is  supported  bv  the  same 
consideration  as  that  upon  which  the  origi- 
nal contract  rested.  Stofferan  v.  Depew, 
79  Wash.  170,  130  Pac.  1084. 

An  agreement  in  writing  between  a  policy 
holder  and  an  insurance  company,  submit- 
ting to  appraisement  the  loss  ami  damage 
insured  against,  and  making  the  award 
thereon  binding  and  conclusive,  although 
the  policy  made  it  only  prima  facie  evidence 
of  tlie  amount  of  lose,  is  supported  by  the 
same  consideration  that  supported  the 
policy,  and  needs  nothing  more  thsn  mutual 
consent.  Montgomery  v,  .American  Cent. 
)n«.  Co.  108  Wis.  146,  84  N.  W.  ITS. 

An  indorsement  in  writing  put  upon  a 
written  contract  to  manufacture  and  de- 
liver gla»s  bottles  some  months  after  it  was 
entered  into,  adding  to  its  terms  a  pro- 
vision requiring  the  bottles  to  be  made  by 
union  workmen,  or  else  the  contract  to  be 
canceled,  must  be  deemed  an  additional 
agreement  modifying  the  original  contract 
by  mutual  consent,  supported  by  the  origi- 
nal consideration,  and  needing  none  other. 
Earnshaw  v.  Whittemore,  194  Mass.  187,  60 


ing  inter  alia  for  a  c 
tion  of  the  increase  of  the  animals  equally 
between  the  landlord  and  tenant,  after  an 
appraisement  of  their  market  value,  entered 
into  after  the  lease  was  signed,  but  before 
it  took  effect,  by  whirh  it  was  mutually 
agreed   that  the  appraisal  should  be   made 


at  the  end  than  at  the  beginning  of  the  lease, 
without  regard  to  its  market  value,  is  sup- 
ported bv  a  sufficient  consideration,  and 
L.R.A.IOI.^B. 


hence   is   valid.      Flanders   v.   Fay,   40   Vt, 
310. 

In  an  action  by  a  contractor  to  recover 
the  balance  of  an  agreed  compensation  for 
work  done  under  a  written  building  con- 
tract which  imposed  on  bim  a  daily  penalty 
for  delay  beyond  a  named  time  in  complet- 
ing his  work,  wherein  the  owners  set  up  a 
counterclaim  for  demurrage  penalties,  it  is 
a  sufficient  reply  to  the  countercUim  and 
excuse  for  the  delay,  that  such  delay  wa& 
attributable  to  the  failure  for  an  unduly 
long  time,  of  the  owners  to  perform  a  sup- 
plementiil  oral  agreement  by  which  they 
covenanted  to  construct  a  railroad  siding 
to  transport  the  building  materials  to  the 
building  site.  Huchestein  v.  Kellv,  152 
Pa.  C31,  25  Atl.  747. 

A  written  agreement  to  grade  a  strip  of 
railroad  before  a  stated  time  shall  elapse, 
to  be  paid  for  according  U>  the  estimates 
of  the  engineer  of  the  railroad  company, 
made  between  a  contractor  and  a  subcon- 
tractor, and  partly  performed  to  the  extent- 
of  three  fifths  of  the  whole  work,  may,  with- 
out any  consideration  beyond  the  assent  of 
both,  be  mutually  abandoned  by  the  oral 
agreement  of  both  parties,  and  the  promise 
of  the  contractor  to  pay  the  subcontractor  a 
definite  sum  of  money  as  a  balance  due  for 
work  thus  far  done  is  valid  and  binding, 
notwithstanding  no  estimate  of  the  engineer 
was  made  and  the  original  time  limit  had 
expired.  Andrews  v.  Tucker,  127  Ala.  802, 
29  (Jo.  34. 

An  oral  agreement  changing  the  route  of 
a  water  conduit,  actually  carried  into  effect 
and  fully  performed,  from  the  courses  and 
distances  given  in  a  prior  grant  of  the  right 
of  way  by  deed,  for  the  mutual  convenience 
of  the  parties,  is  valid,  and  rests  upon  a 
sufficient  consideration.  I^  Fevre  v.  Le- 
Fcvre,  4  Serg.  &  R.  24],  S  Am.  Dec.  098. 

A   modification   of  an   agreement  for  the 
hire   of   two   slaves,   whereby   one   of   them 
was   taken   bai^k    by   the   owner   before   the 
term  expired,  when  made  by  mutual  agree- 
ment,  is  good,   and   operates   to   rescind   it 
I  to  one,  and  continue  it  as  to  the  other 
ave,     Borum  v.  Garland.  9  Ala.  452. 
Xo   new   consideration   is  needed   to   sup- 
port a  subsequent  agreement  respecting  the 
--^vices   and   compensation   of   a   secretary 
a    corporation,    which    deviates    in    no 
.terial  respect  from  the  original  arrange- 
ment made  with  him.    Grath  v.  .Mound  City 
Roofing  Tile  Co.  121   Mo.  App.  245,  08  S. 
W.  812. 

is  competent  for  a  master  and  servant 
who  have  made  a  contract  for  the  tatter's 
iCe  in  working  up  material  belonging- 
nd  furnished  by  the  former,  where  the- 
inerstion  to  be  paid  was  to  be  measured 
bj  the  quantity  of  the  finished  product,  if 
they  are  so  mutually  minded,  to  modify 
'  contract  before  any  work  has  begun 
r  it,  and  while  tliey  wait  the  arrival 
supply  of  material,  so  as  to  provide 
for  the  payment  of  a  definite  daily  wage  to 
the  workman.  Brown  v.  Catawba  Lumber 
Co.  117  X.  C.  287,  23  S.  E.  253. 

A    new    agreement    between    debtor    an  A 
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emlitor  respecting  a  debt  previously  pay- 
able by  contract  in  spccitic  property,  mnili! 
before  it  matureu,  changing  the  mode  and 
extending  the  time  of  payment,  needs  no 
new  consideration.     Thrall  v.  Mend,  40  Vt, 

no. 

The  modiUcation  of  an  e\ocittory  contract 
to  build  a  private  road,  made  juat  as  the 
cmtractora  were  ready  to  begin  work,  upon 
the  ground  that  tlie  price  af^reed  upon  waa 
excenaive,  by  which  such  price  was  abated 
to  a  certain  extent  by  the  contractors,  and 
in  liuu  of  the  reduction  consented  to  by 
tbcm,  the  employers  promised  in  case  they 
did  not  make  a  fair  prolit  at  the  reduced 
price  to  pay  in  addition  10  per  centum  of 
the  amounts  disbursed  for  labor  and  ma- 
terial, rests  upon  a  suflicieDt  consideration 
and  is  supported  as  well  by  that  of  thi 
original  contract.  Berr  v.  Johnson,  17( 
Mo.  App.  304,  lfi5  S.  W.  4i3. 

A  mutual  agreement  between  tlie  parties 
to  a  contract  to  run  a  paasengcr  omnibus 
from  railroad  trains  to  a  hotel,  to  abandon 
it,  requires  no  new  and  independent  con* 
sideration.  HatliaB-av  v.  I-yno,  75  Wis. 
186,  6  L.R.A.  5,)1,  43  N.  W.  D56. 

An  agreement  between  an  indorser  and 
the  indorsee  of  a  promissory  note,  made  sub- 
sequently to  the  indorsement  and  delivery 
of  such  note,  rescinding  or  modifying  the 
contract  evidenced  by  the  indorsement,  is 
good  without  other  or  further  considera- 
tion than  the  mutual  consent  and  agree- 
ment.   Young  V.  Fuller,  2B  Ala.  404. 

Tlie  explicit  withdrawal  by  an  applicant 
of  hia  application  for  a  policy  of  life  in- 
surance, and  the  consent  of  tlie  agent  who 
solicited  and  received  it  to  such  withdrawal, 
before  it  has  been  acted  upon  by  the  in- 
surance company  to  which  it  was  addressed, 
and  when  no  policy  lias  been  issued,  rescinds 
and  annuls  the  applicant's  promissory  note 
given  with  the  application  to  pay  tlie  first 
premium,  'tnd  for  such  rescission  no  other 
consideration  than  the  abandonment  of  the 
transaction  by  both  parties  is  requisite, 
CrutchBeld  v.  Dailey,  98  Ga.  462,  25  S.  E. 
526. 

A  surrender  of  a  fire  insurance  policy 
containing  a  provision  authorizing  the  in- 
surer to  cancel  any  time  on  refunding  or 
tendering  the  unearned  premium,  by  the 
insured,  and  his  assent  to  a  postponement 
of  the  payment  of  the  unearned  preuiiuin 
at  the  insurer's  request,  mske  a  valid  can- 
celation of  the  policy  upon  a  sufficient  con- 
sideration. Binghani  v.  Insurance  Co.  of 
N.  A.  74  Wis.  503,  43  N.  W.  494. 

A  contract  of  sale  and  purchase  of  merch- 
andise of  R  guaranteed  purity  and  quality, 
partly  paid  for  by  the  purchaser  on  delivery, 
is  mutually  canceled  and  rescinded  when 
the  buyer,  objecting  to  the  goods  as  impure 
and  not  up  to  standard,  returns  them  to 
the  seller,  who  takes  them  back  and  refunds 
the  purchase  monev.  Alden  v.  Thurber,  140 
llasa.  271.  21  N.  E.  312. 

A  contract  by  the  owner  of  a  farm,  bind- 
ing her  to  build  a  dairy,  barn,  hog  housea, 
and  to  furnish  materials  for  fenora,  and  the 
other  parte  to  furnish  dairy  implements, 
L.RjLlBl.'iK 


milch  kine,  and  other  live  stock,  to  reside 
upun  and  manage  the  farm- for  three  years, 
and  to  be  compensated  for  his  services  by 
a  certain  share  of  the  produce,  terminable 
by  eitlier  party  on  sixty  days'  notice  at  the 
und  of  any  year,  may  be  abrogated  and  an- 
nulled by  mutual  consent,  since  it  imposes 
reciprocal  obligations,  and  the  release  by 
each  of  the  other  from  the  respective  obli- 
gations is  sufficient  consideration  for  the 
cancelation  of  the  contract.  Sheetz  v. 
Price,  154  Mo.  App.  574,  1.16  S.  W.  733. 

A  contract  of  guaranty  entered  into  con- 
currently with  the  principal  obligation  ia 
supported  by  the  same  consideration  which 
supports  the  primary  contract.  Erie  Coun- 
ty Sav.  Bank  v.  Coit,  104  N.  Y.  532,  11  N. 
E.  54. 

A  written  promise  made  subsequently  to 
a  purchase  of  real  estate  under  a  written 
contract,  which  merely  reduced  to  writing 
an  oral  promise  concurrently  made  by  the 
vendor  to  procure  within  a  year  a  purchaser 
of  the  land  at  a  stated  higher  price  to  the- 
vendee,  is  valid  and  binding,  and  rests  upon 
the  same  consideration  as  the  original  con- 
tract of  sale,  to  which  the  promise  was  an 
inducement.  Hurlesa  v.  Wilev,  01  Kan.  347, 
~  L.R.A.(X.R.)   — .  137  Pae".  981. 

A  written  agreement  made  by  landlord 
and  tenant,  providing  that  the  monthly  rent 
payable  by  the  terms  of  the  lease  shall  lie 
equally  divided  between  the  landlord  and  a. 
third  person,  is  valid,  and  not  open  to- 
any  objection  from  the  tenant  as  lacking  in 
consideration.  Waters  v.  Pearson,  3!l  App. 
D.  C.  10;  Waters  v.  McKahan,  39  App.  U. 
C.  18. 

An  oral  agreement  between  a  landlord' 
and  tenant,  made  at  the  expiration  of  the- 
term,  by  which  tlie  tenant  was  to  continue,, 
free  of  rent,  to  occupy  the  leased  premises 
as  care  taker  for  the  landlord's  benefit  pend- 
ing the  making  of  sundry  contemplated  im- 
provements, and  a  new  lease  after  the  im- 
provements were  completed,  would  be,  if 
proven,  supported  by  a  sufTicicnt  considera- 
tion. San  Juan  Light  k  Transit  Co.  v.. 
Regura.  1  Porto  Rico  Fed.  Rep.  607. 

When,  by  mutual  consent  of  landlord  and 
tenant,  a  written  lease  is  orally  abrogated 
and  all  arrears  of  rent  to  date  are  paid  and 
accepted  in  full,  and  the  premises  are  sur- 
rendered, the  lease  is  elTectually  and  com- 
pletely canceled  and  the  tenancy  is  ter- 
minated, and  if,  afterward,  both  parties 
orally  agree  upon  a  new  lease  of  the  sarae 
land  with  different  terms  and  conditions., 
and  the  tenant  resumes  and  continues  in 
possession  paying  rent  under  it  while  the 
landlord  accepts  the  new  rent  and  makes 
certain  improvements  that  he  had  agreed  to. 
make,  the  new  lease  is  a  complete  substitute 
for  the  former  one,  and  constitutes  the 
whole  contract  of  the  parties,  and  needs  no- 
new  or  additional  consideration  tor  its  sup- 
port. Evans  v.  McKanna,  80  Iowa,  362,. 
56  N.  W.  527. 

n  agreement  by  the  purchaser  of  slaves, 

eturn  them  to  the  vendor  and  pay  him 

:lemand  a  sum  of  money  equaling  their- 

depreciation  in  value,  is  a  good  conaidera- 
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tion  for  the  reaciasion  of  tlie  i?ontract  of 
sale.     Lightfoot  V.  Strahan,  7  Ala.  444. 

The  waiving  iiy  a  tenant  of  hie  right  to 
rescind  a.  lease  becauee  of  the  falaitj  of  the 
landlord's  repreiientations  concerniag  the 
aupplj  of  water  to  the  leased  premises  js 
a  BuQiclent  consideration  for  a  sub  sequent 
agreement  by  tlic  landlord  to  furDiHh  an 
j^dequate  supply  of  water.  Siaeon  v.  Kaper, 
105  Iowa,  590,  75  N.  W.  490. 

An  oral  promise  by  the  landlord  to  the 
tenant  of  a  theater,  occupying  it  under  a 
lease  containing  no  covenant  by  the  lessor 
or  lessee  to  make  alterations  or  repairs 
to  the  building,  made  on  the  demand  of  a 
public  officer  under  a  threat  to  revoke  the 
license,  to  provide  additioaal  exits  from 
the  building  to  the  street,  will  be  valid  and 
binding,  and  liave  a  sufficient  considera- 
tion in  the  enhanced  value  of  and  benefit  to 
the  leasehold  estate.  Taylor  v.  Finnigan, 
189  Mass.  508,  2  L.R.A.(N.S.)  073,  76  N. 
E.  203. 

A  written  contract  of  employment  as  a 
traveling  salesman  at  a  stated  monthly 
salary  ajid  expenses  in  a  specified  territory, 
terminable  by  either  party  on  thirty  days' 
notice,  may  be  modified  by  the  mutual 
agreement  of  the  master  and  servant  orally 
expressed,  without  a  new  consideration, 
changing  the  salesman's  compensation  for 
future  service  to  one  half  the  gross  profits 
from  sales  in  his  territory.  Strahl  v. 
Western  Grocer  Co.  6  Neb.  lUnof.)  482,  98 
N.  W.  1043. 

An  oral  agreement  by  the  tenant  of 
premises  rented  in  writing  for  a  colt  not 
warranted,  aCtenvsrd  discovered  to  be  un- 
able to  eat  or  drink  in  consequence  of  an 
injured  throat,  to  take  back  the  animal  in 
the  fall  and  pay  the  landlord  $50  for  it, 
or  if  it  died  in  the  meantime  to  pay  a  fair 
and  reasonable  compensation  to  the  land- 
lord, is  founded  upon  a  good  consideration. 
Jackson  v  llelmer,  73  App.  Div.  134,  77  N. 
Y.  Supp.  835. 


I1ie  parties  to  any  contract,  if  they  con- 
tinue interested  and  act  upon  a  sufficient 
consideration  while  it  remains  executory, 
and  before  a  breach  of  it  occurs,  may  by 
a  new  and  later  agreement  rescind  it  in 
whole  or  in  part,  alter  or  modify  it  in  any 
respect,  add  to  or  supplement  it,  or  re- 
place it  by  a  substitute. 

U.  B.— Chesapeake  k  O.  Canal  Co.  101 
U.  S.  622,  25  L.  ed.  792;  Teal  v.  Bilbj, 
123  U.  S.  572.  31  L.  cd,  263,  8  Sup.  Ct, 
Hep.  239;  Renwick  v.  Wheeler,  48  Fed.  431; 
Domenico  v.  Alaska  Packers'  Asso.  112  Fed. 
554,  reversed  in  54  C.  C.  A.  485,  117  Fed. 
90  (the  subsequent  reversal  of  the  decision 
in  this  case  did  not  affect  the  above  stated 
general  proposition)  ;  Danison  v.  Shawmut 
Min.  Co.  86  C.  C.  A.  292,  159  Fed.  102; 
J.  N.  H.  Cornell  &,  Co,  v.  Virginia  Air  Line 
R.  Co.  120  C,  C.  A.  518,  202  Fed.  390; 
San  Juan  Light  4  Transit  Co.  v.  Segura,  1 
Porto  Rico  Fed.  Rep.  507. 
L.R.A.1915B. 


Ala. — Langford  v.  Cuiamings,  4  Ala.  46; 
Lightfoot  v.  Strahan.  7  Ala.  444;  Borum 
v.  Garland,  S  Ala.  452;  Hussey  v.  Roque- 
raore,  27  Ala.  281;  Murphy  v.  Barefleld, 
27  Ala.  634;  Young  v.  Fuller,  29  Ala.  404; 
Stoudenmeier  v.  Williamson,  20  Ala.  558; 
Thomason  v.  Dill,  3D  AU.  444;  Burkham  v. 
Maatin,  54  Ala.  122;  Cooper  v.  Mcllwain, 
58  Ala.  298;  Stewart  v.  Cross,  86  Ala.  22; 
Robinson  v.  Bullock,  66  Ala.  548;  Badders 
V.  Davis,  88  Ala.  367,  6  So.  834;  Hembree 
V.  Glover,  93  Ala.  622,  8  So.  660;  Maness  y. 
Henry,  OS  Ala.  4S4,  11  So.  410;  Cornish 
v.  Suydam,  09  Ala.  621,  13  So.  118:  Pioneer 
Sav.  &  L.  Co.  V.  Nonnemacher,  127  Ala. 
523,  30  So.  79;  Andrews  v.  Tucker,  127  -Ua, 
612,  29  So.  34;  Mylin  v.  King,  139 
Ala.  319,  35  So.  998;  Warren  v.  Cash, 
143  Ala.  158,  39  So.  124;  Wellden  v.  Witt, 

145  Ala.  605,  40  So.  120;  Elliott  v.  Howison, 

146  Ala.  568,  40  So.  1018;  Shriner  v.  Craft, 
1S6  Ala.  146,  28  L.R.A.(N.S.)  450,  139 
Am.  St.  Rep.  10,  61  So.  884;  Huntsville 
Elks  Club  v.  Garrity-Hahn  BIdg.  Co.  170 
Ala.  128,  57  So.  750;  Herti  v.  Montgomery 
Journal  Pub.  Co.  9  Ala.  App.  178,  62  So. 
564;   George  v.  Roberts,  —  Ala.  — ,  65  So. 


Ark.— Mason    v,    Wilson,    43    Ark.    172; 

UBsell  V.  Stewart,  78  Ark.  603,  04  S.  W. 
47 ;  Trumbull  t.  Harris,  102  Ark.  669,  145 
S.  W.  547;  Cherokee  Constr.  Co.  v.  Prairie 
Creek  Coal  Min.  Co.  102  Ark.  428,  144  S. 
W.  927;  Feldman  v.  Fox,  —  Ark.  — ,  164 
S.  W.  768;  Capitol  Food  Co.  v.  Mode,  — 
Ark.  — ,  165  S.  W.  637:  Lamberton  v. 
Harris,  —  Ark.  ~,  168  S.  W.  554. 

Cal.— Adier  v.  Friedman,  16  Cal.  139; 
Guidery  v.  Green,  95  Cal.  630,  30  Pac.  786; 
Stockton  Combined  Harvester  &  Agri. 
Works  v.  Glens  Falls  Ins.  Co.  121  Cat.  167, 
53  Pac.  585;  Main  Street  4  A.  P.  R.  Co. 
v.  Lob  Angeles  Traction  Co.  129  Cal.  301,  81 
Pac.  037;  Carter  v.  Rhodes,  135  Cal.  46, 
66  Pae.  986,  21  Mar.  Mia.  Rep.  805;  Re 
McDougald,  146  Cal.  196,  79  Pac.  875; 
Pearsall  v,  Henry,  153  Cal.  314,  95  Pac. 
154;  Simmons  v.  Svreeney,  13  Cal.  App.  283, 
109  Pae.  265. 

Colo. — Cofleld  T.  Clark,  2  Colo.  101; 
Doherty  v.  Doe,  18  Colo.  46B,  33  Pac.  165; 
Hyman  v.  Jockey  Club  Wine,  Liquor  t  Cigar 
Co.  0  Colo.  App.  299,  43  Pae.  671;   Heath 

Vaughn,  11  Colo.  App.  384,  53  Pac.  229; 
McKay  v.  Fleming,  24  Colo.  App.  380,  134 
Pac.  159;  Leonard  v.  Hallett,  —  Colo.  — , 
141  Pac.  481. 

Conn. — Raymond  v.  Smith,  5  Conn.  556: 
Connellv  v.  Devoe,  37  Conn.  570;  O'lxiugh- 
"n  V.  Poll,  82  Conn.  427,  74  Atl.  783. 

Del. — England-Keich  Co.  v.  Evening  Jour- 

1  Co.  —  Del.  — ,  81  Atl.  448. 

D.  C— Waters  v.  Pearson,  39  App.  D.  C. 
10:  Waters  v.  McKaban,  30  App.  D.  C.  18. 

Fla.— Spann   v.   Baltzell,   1   Fla.   338,   46 

n.  Dec.  346:  Howard  v.  Pensacola  &  A.  R. 

Co.    24    Fla.    560.   5    So.    356:    Fisehler   v. 

Kurti!,   35   Fin,  .123.   17   So.  881;   Robinson 

Hyer,  35  Fla.  .'■.44,  17  So.  745;  Gumby  w. 

Drew,  45  Fia.  350,  34  So,  305. 
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Ga.— Cnitchfield  ».  DalUy,  98  Ga.  462, 
25  S.  E.  52U;  Bullock  v.  Johngon,  110  Ga. 
486,  36  S.  E.  703;  Byrd  Printing  Co.  v. 
Hliitaker  Paper  Co.  135  Go.  865,  70  S.  E. 
798,  Ann.  Cos.  iei2A,  182;  Red  Cypress 
Lumber  Co.  v.  Beall,  6  Ga.  App.  208,  t)2 
S.  E.  1050;  Little  Rwk  Furniture  Co.  v. 
Jones,  13  Ga.  App,  502,  7B  S.  B.  375. 

III.— BurDside  v.  Potts,  23  111.  411 ;  White 
r.  Walker,  31  III.  422;  Bishop  v.  Busse,  69 
ill.  403;  Tbayer  t.  Meeker,  86  111.  470; 
Biederman  v.  O'Conner,  117  111.  493,  57  Am. 
Kep.  876,  7  N.  E.  403;  Millere'  -Nat.  Ins. 
Co.  V.  Kinnesrd,  136  III.  169,  26  N.  E.  368; 
Anderson  v.  Moore,  145  111.  61,  33  N.  £. 
H4S;  MoaeB  v.  LoomU,  158  III.  392,  47  Am. 
St.  Rep.  194,  40  N.  E.  952;  Starin  v.  Kraft, 
174  III.  120,  50  N.  E.  1059;  VanHousen  v. 
Copcland,  180  III.  74,  54  N.  E.  1B9;  Snow  v. 
Criesheinier,  220  lit.  106,  77  N.  E.  110; 
Kisaack  v.  Bourkc,  224  III.  352,  79  N.  E. 
619,  B.  c.  on  aubsequent  appeal  242  III.  2113, 
89  N.  E.  990;  Roberts  v.  Carter,  31  III.  App. 
142;  National  Time  Recorder  Co.  t.  Feypel, 
B3  ill.  App.  170;  Barrie  v.  King,  105  III. 
App.  426;  White  v.  Magirl,  113  111.  App. 
224;  Dickson  v,  Owens,  134  III.  App.  561; 
Uorle  T.  Dunne,  144  111.  App.  14;  Murpliy 
V.  Lever,  147  111.  App.  460. 

Ind.— Mills  T.  Riley,  7  Ind.  137;  Coyner 
V.  Lyode,  10  Ird.  282;  Friermood  v.  Pierce, 
IT  Ind.  461;  Clark  v.  Billings.  50  Ind.  500; 
^ari^nt  v.  Rubertson,  17  Ind.  App.  411,  46 
N.  E.  925. 

Iowa.— Jones  v.  Alley.  4  G.  Greene,  181 ; 
Cox  V.  Carrell,  6  loiva,  350:  Leaeli  v.  Keach, 
7  Iowa,  232;  Hall  v.  Smith,  10  Iowa.  45; 
Merry  v.  Allen,  39  Iowa,  235;  LeUrand 
Quarry  Co.  v.  Reichard,  40  Iowa,  161;  Max- 
well V.  Graves,  59  Iowa,  613,  13  N.  W.  758; 
Dewey  v.  Ijfe,  60  Iowa,  361,  14  N.  W. 
347;  Jaffray  v.  Greenbaum,  64  Iowa,  492, 
20  N.  W.  775;  Coodonow  v.  Parkinson,  67 
Iowa.  93,  24  N.  W.  608:  Kichardson  &  B. 
Co.  V.  Indepemlent  Dint  70  Iowa,  573,  31  N. 
W.  871 ;  Nelson  v.  Hagen.  72  Iowa.  705,  31 
N.  W.  875:  Chandler  v.  Knott.  86  Iowa, 
113.  53  N.  W.  88;  Ravmond  v.  Krauskopf, 
87  luwa,  602.  54  N.  W.  432;  Evans  v.  Mc- 
Kanna,  89  Iowa,  362,  50  N.  W.  527;  Foley 
V.  Tipton  Hotel  Asso.  102  lows.  272,  71 
X.  W.  236;  Siason  v.  Kaper,  105  Iowa,  599, 
75  N.  W.  490;  Jones  v.  Haines.  117  Iowa, 
m,  90  N.  W.  518;  MorriKon  Mfg.  Co.  v. 
Byson,  129  Iowa,  645,  103  K.  W.  1016,  lOH 
N'.  W.  153;  Moench  V.  Hower,  137  Iowa, 
621,  115  N.  W.  220:  Lamb  v.  Morrow.  140 
Iowa.  89,  IS  L.R.A.(N.S.)  220,  117  N.  W. 
1118;  Quarton  v,  American  Law  Book  Co. 
143  Iowa,  517,  32  L.R.A.(N.S.)  1,  121  N. 
W.  1000;  Tague  v.  McColm.  145  Iowa,  170, 
123  S.  W.  960;  BowcU  v.  Draper,  140 
Iowa,  725,  120  N.  W.  54;  Gorton  v.  Moeller 
Bros.  151  Iowa,  729,  130  X.  W.  910:  Rich- 
ards V.  Hellen.  163  Iowa,  66,  133  N.  W.  393; 
Kurtz  v.  Pavne  Invest.  Co.  156  Iowa,  376. 
133  N.  W.  1075:  Pardoe  v.  Jones,  —  Iowa, 
— ,  143  N.  W.  405:  Peterson  v.  Rankin,  — 
Iowa,  — ,  143  N.  W.  418;  Graham  v.  Cris- 
man,  —  Iowa,  — ,  146  N,  W.  756. 

Kan.— Evans  v.  Jacobite,  67  Kan.  249,  "2 
L.R.A.1015B.  ; 
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Pac.  848;  George  y.  Lane,  80  Kan.  94,  102 
Pae.  So. 

Ky.— Price  v.  Price,  111  Ky.  772,  64  S. 
W.  746,  60  S.  W.  529,  531;  Proctor  Coal 
Co.  V.  Stnink,  123  Ky.  620,  96  S.  W.  603; 
John  King  Co.  v.  Louisville  k  N.  R.  Co.  131 
Ky.  46,  114  S.  W.  308;  Bell  v.  Pitman,  143 
Ky.  521,  36  L.R.A.(N.S,)  820,  130  S.  W. 
1020;  Clausen  v.  Railey,  145  Ky.  350.  140 
S.  W.  647;  Homire  v.  Stratton  A  T.  Co. 
157  Ky.  822,  104  S.  W.  67;  Menefee  v, 
Rankins,  158  Kv.  78,  164  S.  W.  395;  Imeson 
V.  Newport  &.  C.  Bridge  Co.  5  Kv.  L.  Rep. 
685;  Crawford  v.  Colyer.  12  Kt.  L.  Rep. 
990;  Hill  v.  Wilson,  16  Ky.  L.'Rep  815; 
Albin  Co.  V.  Firth  Carpet  Co.  24  Kv.  L. 
Rep.  2432,  74   S.   W.   212. 

La. — Moorman  v.  Piummer  Lumber  Co. 
113  La.  429,  37  So.  17;  Winston  Bros,  v, 
Louisiana  Cent.  Constr.  Co.  127  La.  10,  53 
So.  367. 

SIk.— Courteiiay  v.  Fuller,  65  Me.  158; 
Hanson  v.  Hellen,  —  Me.  — ,  Q  Atl.  837; 
Wescott  V.  Mitchell,  05  Me.  377,  50  Atl. 
21:  Copeland  v.  Hewett,  96  Me.  525,  53  Atl. 
36;  Pancoast  v.  Dinsmore,  105  Me.  471,  134 
Am.  St.  Rep.  582,  76  Atl.  43. 

Md.— Howard  v.  Wilmington  k  S.  R.  Co. 
1  Gill,  311;  Brooke  v.  Waring.  7  Gill,  6; 
Coatea  v.  Sangnton.  5  Md.  131;  Allen  v. 
Sowerby,  37  Md.  420;  Fusting  v.  Sullivan, 
41  Md.  170;  Furness,  W,  t  Co.  v.  Randall, 
—  Md.  — ,  01  Atl.  797 ;  Furness,  W.  i  Co.  v. 
Fahey,  —  Md.  ~,  91  Atl.  800. 

Mass. — Johnson  v.  Keed,  9  Mass.  78,  6 
Am.  Dec.  38;  .Munroe  v.  Perkins,  9  Pick. 
298,  20  Am.  Dec.  475;  Mill  Dam  Folindery 
v.  Hovev,  21  Pick.  417:  Cummings  v. 
Arnold,  3  Met.  486,  37  Am.  Dec.  155;  Adams 
V.  Wilson,  12  Met.  133,  45  Am.  Dec.  240; 
Stearns  v.  Hall,  9  Cush.  31;  Holmes  v. 
Uoane,  9  Cush.  133;  Blasdell  v.  Souther, 
0  Grav,  14il;  Peck  v.  Rcqua,  13  Gray,  407; 
Doyle  V.  Dixon,  97  Maas.  208,  93  Am.  Dec. 
80:  Cutter  v.  Cochrane,  116  Mass.  408; 
Rollins  V.  MarKh,  123  Mass.  118;  Byington 
V.  Simpson,  134  Mass.  145;  Rogers  v.  Rog- 
ers, 1.19  Mass.  440,  1  N.  E.  122;  Hastings  v. 
Lovejov,  140  Mass.  261,  54  Am.  Rep.  462,  2 
X.  E.  778:  Bartlctt  v.  StanchUeld,  148  Ma.w. 
394,  2  L.R.A.  625,  10  X.  E.  549:  Al- 
den  V.  Thurber,  149  Mass.  271,  21  X.  E. 
312;  Gloucester  Isinglass  k  Glue  Co.  v. 
Russia  Cement  Co.  164  Mass.  02.  12  L.R.A. 
563,  26  Am.  St.  Rep.  214,  27  N.  E.  1005; 
Thomas  v.  Barnes,  156  Mass.  581,  31  >!.  E. 
683:  ITobbs  v.  Columbia  Falls  Brick  Co. 
157  Mass.  109,  31  X.  E,  758;  Tlurlburt  v. 
Fitipatrick.  176  Mass.  287,  57  N.  E.  404; 
Pease  v.  McQuillin,  ISO  Mass.  135,  81  N. 
E.  819;  Taylor  v.  Finnigan,  189  Mass.  568.  2 
L.R.A.(N.S.)  973,  76  X.  E.  203;  F-arnshaw 
V.  Whittemore,  194  Mass.  187.  80  X.  E. 
520;  Hanson  v.  Wittenberg,  205  Mass.  319. 
91  N.  E.  383;  Tobin  v.  Keils.  207  Mass. 
304,  93  N.  E.  596;  John  Hetherington  t 
Sons  V.  William  Firth  Co.  210  Maas.  8.  D5 
X,  E.  Sei;  Owen  v.  Button.  210  Mass.  219, 
no  N.  E.  333;  Borden  v.  Fine,  212  Mass. 
42.J.  98  N.  E.  1073. 

Mich. — Moore      v.      Detroit 
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WorkB,  14  Mich.  266;  Sesman  v.  O'lUra,  20 
Mich.  66;  Westchester  F.  Ina.  Co.  v.  Earle, 
33  Mich.  152;  Perkins  v.  Hoyt,  35  Mich. 
506;  Spicer  v.  Earle,  41  Micb.  101,  32  Am. 
Rep.  162,  1  N.  W.  923;  Roger  WilliaoiB  Ina. 
Co.  V.  Ca.rriogton,  43  Mich.  256,  5  N.  W. 
303;  McKay  v.  Etshh,  48  Mich.  .597,  12 
N.  W,  868;  Conkling  t.  Tuttle,  52  Mich. 
630,  18  N.  W.  301 ;  Barton  v.  Gray,  57  Mich. 
622,  24  N.  W.  638 ;  Strobridge  Lithograph- 
ing Co.  V.  Randall,  78  Mich.  105,  44  N.  W. 
134;  Blagbome  v.  Hunger,  101  Mich.  375. 
50  N.  W.  657;  Andre  v.  Graebner,  126 
Mich,  116,  85  N.  W.  464;  Scanlon  v.  North- 
wood,  147  Mich.  130,  110  N.  W.  403;  Puip- 
wood  Co.  V.  Perry,  158  Mich.  272.  122  N. 
W.  552. 

Minn.— Bryant  v.  Lord,  19  Minn.  30B,  Oil. 
342;  Michaud  v.  MacGregor,  61  Minn.  108, 
63  N.  W.  470;  King  ».  Duhith,  M.  4  N.  E. 
Co.  61  Minn.  482.  63  N.  VV.  1105;  Ten 
Eyck  V,  Sleeper,  65  Minn.  413,  67  N,  W. 
1026. 

Miss.— Lee  v.  Hawks,  88  Miss.  6110,  13 
L.R.A.  633,  0  So.  828. 

Mo.— Fine  v.  Rogers,  15  Mo.  315;  Bunce 
V.  Becii,  43  Mo.  266:  Henning  v.  United 
States  Ins.  Co.  47  Mo.  426,  4  Am.  Rep. 
332;  Chouteau  v.  Jupiter  Iron  Works,  04 
Mo.  388,  7  S.  W.  467;  Warren  v.  A.  B. 
JUyer  Mfg.  Co.  161  Mo.  112,  61  S.  W.  644; 
Lancaster  v.  Klliot,  65  Mo.  App.  240;  Pim 
V.  Greer,  64  Mo.  App.  175 ;  Sanders  Pressed 
Brick  Co.  v.  Barr,  76  Mo.  App.  380;  Mc- 
Clung  y.  Whitney,  82  Mo.  App.  626;  Wilson 
V.  Russler,  91  Mo.  App.  279 ;  Creamery 
Package  Mfg.  Co.  v.  SliarplesB  Co.  98  Mo, 
App.  207,  71  S.  W.  1068;  Fullerton  v. 
SchlosB,  104  Mo.  App.  105,  77  S.  W.  770; 
Harrington  v.  F.  W,  Brockman  Commisaion 
Co.  107  Mo.  App.  418.  81  S.  W.  620;  Tucker 
V,  Dolan,  100  Mo.  App.  442.  84  S.  W.  1126; 
Brockman  Commission  Co.  v.  Kilbourne,  111 
Mo.  App.  542,  86  S.  W.  275;  Cannon- 
Wciner  Elevator  Co.  v.  Boswell,  117  Mo. 
App.  473,  03  G.  W.  355;  Grath  v.  Mound 
City  Hoofing  Tile  Co.  121  Mo.  App.  246. 
08  S.  W.  812;  Rcriba  v.  Neely,  130  Mo.  App. 
258,  100  S,  W.  845;  Peters  4  R.  Potter? 
Co,  V.  Folckemer,  131  Mo.  -4pp.  105,  110  S. 
W.  5B8;  Lindaly  t.  Kansas  City  Viaduct 
&,  Terminal  Co.  152  Mo.  App.  221,  133  S. 
W.  389:  Sheet!  v.  Price,  154  Mo.  App.  574, 
136  S.  W.  733;  Welch  v.  Mischke,  154  Mo. 
App.  728,  136  8.  W.  36;  Schneider  v.  Chew, 
157  Mo.  App.  354,  138  S.  W.  357;  Wilson 
V.  Duffy.  168  Mo.  App.  509,  138  S.  W.  918; 
Mulliken  v.  Haseltine,  160  Mo.  App.  SI,  141 
S.  W.  712;  England  v,  Houaer,  163  Mo. 
App.  1,  145  S,  W.  614,  on  second  appeal 
178  Mo.  App.  70,  103  S.  W.  890;  Patterson 
V.  American  Ins.  Co.  164  Mo.  App.  157,  148 
S.  W.  448;  Smith  v.  Crane,  169  Mo.  App. 
695,  154  S.  W.  857;  Barr  v.  Johnson,  170 
Mo.  App.  394,  165  S.  W.  469;  Goller  v. 
Henseter  Mercantile  Oil  *  Supply  Co.  379 
Mo.  App.  48,  161  S.  W.  584 ;  Wilt  v,  Ham- 
mond, 170  Mo.  App.  406,  165  8.  W.  362. 

Neb.— Morrissev  y.  Schindler,  18  Neb.  672, 
26  N.  W,  476;  Delaney  y.  Linder,  22  Neb. 
274,  34  N.  W.  630;  Fitzgerald  v.  Fitzgerald 
4,  M.  Constr.  Co.  41  Neb.  374,  59  N.  W. 
r.,R,A.1015B, 


838;  Chlig  v.  Barnum,  43  Xeb.  584.  61 
N.  W.  749;  Bryant  v.  'nieaing,  40  Neb. 
244,  84  N.  W,  067 ;  Bowman  v.  Wright,  05 
Neb.  861,  91  N.  W.  580,  92  N.  W.  580; 
Walsh  V.  Lunney,  75  Neb.  337,  106  N.  W. 
447 ;  Easton  v.  Snyder-Trimble  Co.  94  Neb. 
18,  142  N.  W.  696;  Strshl  v.  Western 
Grocer  Co.  5  Neb.  (Unof.)  482,  88  N,  W, 
1043;  Dengler  t.  Fowler,  04  Neb.  621,  143 
N.  W.  944. 

N.  H.— Ilildreth  v,  Finkcrton  Academy.  29 
N.  H.  227;  Miles  v.  EoberU,  34  N.  H.  245. 

N.  J.— Cox  V.  Bennet,  13  N.  J.  L.  165: 
Stryker  v.  Vanderbilt,  25  N.  J.  L.  482; 
Cooper  V.  Hawley,  60  X.  J.  L.  500,  38  Atl, 
064;  New  Jersey  Trust  *  S.  D.  Co.  v. 
National  Gaa  4  Conatr.  Co.  71  N.  J.  L. 
29,  58  Atl.  104;  Marten  v.  Brown.  80  N. 
J.  L.  143.  76  Atl.  1009;  Headley  v.  Cavilccr, 
82  N.  J.  L.  635,  48  L.R.A.(X.S.)  564,  82 
Atl,  008;  Denoth  v.  Carter,  85  N.  J.  L.  93, 
88  Atl.  835;  Oaborne  v.  O'Reilly,  42  N.  J. 
Eq.  467,  9  Atl.  209. 

N.  Mex.— Amarillo  Ha.rdware  Co.  v,  Mc- 
Murray,  15  X.  M.  562,  110  Pac.  833. 

N.  Y.— Keating  v.  Price,  1  Johns.  Gas.  22. 
1  Am.  Dec.  92;  Ballard  v.  Walker,  3  Jolins. 
C»8.  64;  Fleming  v.  Gilbert.  3  Johns.  528; 
Lattimore  v.  Harsen,  14  Johns.  330;  Sey- 
mour V,  Minturn,  17  Johns.  169,  8  Am. 
Dec.  380;  Erwin  v.  Saunders,  1  Cow.  240, 
13  Am.  Dec.  620;  Franchot  v.  Leach,  6 
Cow.  506;  Dearborn  v.  Cross.  7  Cow.  48; 
Langworthv  v.  Smith.  2  Wend,  587,  20 
Am.  Dec.  652;  Blood  v.  Goodrich,  0  Wend. 
68,  24  Am.  Dec.  121;  Crane  v.  Maynard.  12 
Wend.  408;  Esmond  v.  Van  Benschoten,  12 
Barb.  366;  Clark  v.  Dales,  20  Barb.  42; 
Ecclestou  r.  Ogden,  34  Barb.  444;  Like  v. 
McKinstry,  41  Barb.  186;  Keeney  v.  Mason, 
49  Barb.  254;  Stewart  r.  Keteltas,  36  N. 
Y.  388;  Homer  v.  Guardian  Mut.  L,  Ins.  Co. 
67  N.  Y.  478;  Coe  v.  Hobby,  72  N.  Y.  141, 
28  Am.  Rep.  120;  Morehouse  t.  Second  Nat 
Bank,  08  N.  V.  503;  Fallon  y.  Lawler,  102 
N.  Y.  228,  6  N.  E.  392;  Erie  Countv  Sav. 
Bank  v.  Coit,  104  N.  Y.  532,  11  N.  E.  54; 
McCreery  v.  Day,  110  N.  Y.  1,  6  L.R.A.  503, 
18  Am.  St.  Rep.  793.  23  X.  E.  IBS:  Wyman 
V.  PhceniK  Mut.  U  Ins.  Co.  119  X.  Y.  274, 
23  N.  E.  907;  McKeniie  v.  Harrison,  120 
N.  Y.  200.  8  L.R.A.  257,  17  Am.  St.  Rep. 
638,  24  N.  E.  458;  Oregon  P.  R.  Co.  v. 
Forrest.  128  N.  Y.  83.  28  X.  E.  137 ;  Xasaoiy 
V.  Tomlinaon,  148  K.  Y.  328.  61  Am.  St. 
Rep.  605,  42  N.  E.  715;  Bandman  v.  Finn. 
185  N.  Y.  508,  12  L.R.A.(N.S.)  1134,  78 
N.  E.  175;  Weed  v.  Spears,  103  N.  Y.  280, 
86  N.  E.  10;  Green-Shrier  Co.  v.  State 
RealW  4  Mortg.  Co.  199  N.  V.  65,  93  N.  E. 
08;  Horgan  t.  Krumwiede,  25  Hun.  116; 
Roberts  v.  Summit  Park  Co.  72  Hun,  458, 
25  N.  Y,  Supp,  297 ;  Mcintosh  v.  Miner,  37 
App.  Div.  483,  55  N.  Y.  Supp.  1074;  Veer- 
hofr  V.  Miller,  30  App.  Div.  356,  61  N,  Y. 
Supp.  1048;  Melville  v.  Kruae,  69  App.  Div. 
211.  74  N.  Y.  Supp.  826,  affirmed  in  174 
N.  Y.  306.  66  X.  E.  965;  Jackson  t.  Helmer, 
73  App.  Div.  134,  77  X.  Y.  Supp.  836; 
Hartwig  v.  American  Malting  Co,  74  App. 
Div.  140,  77  X.  Y.  Supp.  533,  affirmed  in 
175   N.   V.   489,   67   N.   E.   1083;    Spier   v. 
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Hyde,  78  App.  Div.  151,  79  N.  Y.  Supp. 
699;  Smith  v.  Kissel,  n2  App.  Div.  235, 
87  N.  Y.  Supp.  176,  afflnued  in  181  N. 
Y.  536,  73  N,  E.  1133;  Height  v.  Cohen, 
123  App.  Div.  707,  108  N.  Y.  Supp.  602; 
Napier  v.  Spielniann,  127  App.,  Div.  711, 
111  N.  Y.  Supp.  3009;  H.  G.  Vogei  Co.  v. 
Wolff,  156  App.  Div.  684,  141  N.  Y.  Supp. 
:36;  Freelaad  v.  Bacon,  27  N.  Y.  S.  R.  273, 

7  N.  Y.  Supp.  674;  French  v.  Wallftck,  12  N. 
Y.  S.  R.  159;  Copper  v.  FretnoranBliy, 
42  N.  Y.  S.  R.  472,  16  N.  Y.  Supp.  886; 
Bacon  v.  Proctor,  13  Mi«c.  1,  33  N.  Y. 
Supp.  1)95;  Post  v.  Biankenstein.  30  Misc. 
796,  63  N.  Y.  Supp.  218;  IreUnd  v.  Hyde, 
34  Mi«c.  546,  69  N.  Y.  Snpp.  SS9;  Innea 
V.  Ryan,  37  Miac.  806,  78  N.  Y.  Supp.  921  -, 
Xatelsohn  v.  Reich,  50  Misc.  585,  99  N.  Y. 
Supp.  327;  American  Exch.  Nat.  Bank  v. 
Smith,  61  MiHC.  49,  113  N.  Y.  Supp.  236; 
McKeogh  V.  Browning,  K.  &.  Co.  125  N.  Y. 
.Supp.  368;  Galway  v.  PrigDftno,  134  N.  Y. 
Supp.  571;  FellowB  y.  Mulligan,  140  N.  Y. 
Supp.  9S5;  Meeiiau  v.  WilliamB,  36  How. 
I'r.  73;  Sclimidt  v.  Couperthwait,  66  How. 
I'r.  477. 

N.  C. — Brown  v.  Catawba  Lumber  Co.  117 
X.  C.  287,  23  S.  E.  253;  Gatlin  v.  Serpell, 
136  N.  C.  202.   48  S.  E.   631. 

Ohio.— Thuraton  v.  Ludwig,  6  Ohio  St. 
I.  67   Am.  Dec.  328. 

Or.— Or^onian  R.  Co.  v.  Wriglit.  10  Or. 
162-,  Scott  V.  Hubbard,  67  Or.  498,  136  Pac. 

Pa. — Le  Fevre  v.  Le  Fevre,  4  Serg.  4 
R.  241,  S  Am.  Dec.  696;  Goucher  v.  Martin, 
9  Watts,  106;  Boyce  v.  M'Culloeh,  3  Watta 
&  8.  429,  39  Am.  Dec.  3d;  Lauer  v.  Lee, 
4£  Pa.  165;  Carrier  v.  Dilworth,  69  Pa. 
406;  Hatone  v.  Dougherty,  79  Pa.  46;  Col. 
lina  T.  Bamea,  83  Pa.  15;  McNiah  v. 
ReynoldB,  96  Pa.  483;  McCauley  v.  Keller, 
130  Pa.  63,  17  Am,  St.  Rep.  768,  IB  "  ' 
607;  HuckesteiD  v.  Kelly,  152  Pa.  631,  26 
Atl.  747;  Green  v.  Paul,  156  Pa.  126,  25 
Atl.  867;  Flei^l  y.  Hoover,  156  Pa.  276,  27 
Atl.  162;  DreifuB  v.  Columbian  Expoaition 
Salvage  Co.  194  Pa.  475,  76  Am.  St.  Rep. 
704,  46  Atl,  370;  Evans  v.  lincoln  Co.  204 
Pa.  448,  64  Atl.  321;  Thompson  v.  Craft, 
238  Pa.  125,  85  Atl.  1107;  Whitehill  v. 
Seliwute,  27  Pa.  Super.  Ct.  526;  Thompaon 
T.   Stone.  43   Pa.  Super.  Ct.  69. 

R.    I.— Collyer   v.    Moulton.    9   R.   I.   90, 

08  Am.  Dec,  370;  Smith  v.  Lilley,  17  R.  I. 
118,  20  Atl.  227, 

S.  C— Smith  V.  Tunno,  1  M'Cord,  Eq.  443. 
16  Am.  Dec.  617;  Morse  v.  Ellerbe,  4  Rich. 
L.  600. 

S.  D. — Jones  v.  Longerbcam,  22  S.  D. 
625,  119  N.  W.  1000. 

Tex.— Hogan  v.  Crawford,  31  Tex,  633; 
Oalveaton  t.  Gftlveston  City  R.  Co.  46  Tex. 
435;  Foley  y.  Storrie,  4  Tex.  Civ.  App.  377, 
23  S.  W.  442;  Craig  v.  Dumars,  7  Tex.  Civ. 
App.  28,  26  S.  W.  743;  Ligon  v.  Wliarton, 
—  Tex.  Civ.  App.  — ,  120  S,  W.  930;  Caplw 
T.  Port  Huron  Engine  &  Threaher  Co.  — 
Tel.  Civ.  App.  — ,  131  S.  W.  303;  Old 
River  Rice  Irrig.  Co.  v.  Stubbe,  —  Tex. 
Civ.  App.  — ,  137  S.  W.  154:  Waahington 
L,  Ins.  Co.  V.  Reinhardt,  —  Tex.  Civ.  App. 
L.R.A.igi5B. 


142  S.  W.  506;  Lester  t.  Hutson,  — 
Tex.  Civ.  App.  — ,  167  S.  W.  321. 

Utah.— Prye  v.  Kalbaugh.  34  Utah,  306, 
97  Pac.  331;  Orpheus  Vaudeville  Co.  v. 
ClaytMi  Invest,  Co.  41  Utah,  605,  128  Pac. 
675. 

Vt— Bryant   v.   Gale,   5   Vt.   416;   Blood 

EnoB,  12  Vt.  625,  36  Am.  Dec.  363; 
Sherwin  v.  Rutland  k  B.  R,  Co,  2*  Vt.  347; 
Barker  v.  Troy  k  R,  R.  Co.  27  Vt,  766; 
Lawrence  t.  Davey,  28  Vt.  284;  Hill  v. 
Smith,  34  Vt.  535;  Lane  v.  Sprague,  36 
Vt.  289;  Flanders  v.  Fay,  40  Vt.  316;  Thrall 
V.  Mead,  40  Vt,  540. 

Wash.— Brodek  v.  Farnum,  11  Wash.  565, 
40  Pac.  ISO;  CarBtens  v,  Burleigh,  20 
Wash.  283,  55  Pac.  221;  Long  v.  Pierm 
County,  22  Wash.  330,  61  Pac.  142;  Dyer 
y.  Middle  Kitfitaa  Irrig.  Dist.  2.1  Wash. 
80,  64  Pac.  1009;  Anderson  v.  McDonald,  31 
Wash.  274,  71  Pac.  1037;  Parker  v.  Ad- 
e  Thresher  Co.  76  Wash,  505.  135  Pac. 
229;  Stofferan  v.  Depew.  79  Wash.  170,  139 
Pac.  1084. 

W.  Va,— Runnion  v.  Morrison,  71  W.  Va. 
254,  76  S.  E.  457. 

Wis.— Palmer  v.  Yager,  20  Wis.  91;  Wells 

Millet,  23  Wis.  64;  Brown  v.  Everhard, 
52  Wis.  205,  8  N.  W.  925;  Kelly  v.  Bliss, 
64  Wis.  3,S7,  11  N.  W.  488;  Snell  v.  Bray, 
56  Wis.  150,  14  N.  W.  14;  Ruege  v.  Gates, 
71  Wis.  634,  38  N.  W.  181;  Bingham  v. 
Inaurance  Co.  of  N.  A.  74  Wis.  503,  43 
N.  W.  494;  Hathaway  v.  Lynn,  7.')  Wis.  186, 
6  L.R.A.  551,  43  N.  W.  956;  Lynch  v.  Henry, 
75  Wis.  631.  44  N.  W.  837;  Kingman  v. 
Wataon,  97  Wis.  696,  73  N.  \V.  438;  Mont- 
gomery r.  American  Cent.  Ina,  Co.  108  Wis. 
140,  84  N.  W.  175;  Keralake  v.  Mclnnis, 
113  Wis.  6,59,  89  N.  W.  895;  Wlaconain  Sul- 
phite Fibre  Co.  v,  D.  K.  Jeffris  Lumber  Co. 
132  Wis.  1,  111  N.  W,  237;  Schoblaskv  v. 
Rayworth,   139   Wis.   115,   120  N.   W.   822. 

Eng, — Goas  v.  Nugent,  5  Barn.  &  Ad.  65, 
2  Nev.  4  M.  28,  2  L.  J.  K.  B.  N.  S.  127; 
Thomhill  y.  Neata,  8  C.  B.  N.  S.  831,  2 
L,  T.  N,  S.  538;  Foster  v.  Dawbet,  6  Exch. 
839,  20  L.  J.  Exch.  N.  S.  385;  King  v.  Gil- 
lett,  7  Mees  k  W.  55.  10  L.  J.  Exch.  N.  S. 
164;  Langden  v.  Stokea,  Cro.  Car..  383; 
Edwarda  v.  Weeka,  1  Mod.  262;  May  t. 
King,  12  Mod.  539;  Bull.  X.  P.  152. 

Can.— Penman  Mfg.  Co.  v.  Broadhead,  21 
Can.  S.  C.  713;  Hurlburt  v.  Thomas,  3  U. 
C.  Q.  B.  258;  O'Donneil  v,  Hughill.  1!  U. 
C.  Q,  B.  441. 

The  parties  to  an  existing  contract  may 
modify  it  by  a  new  agreement  on  any  new 
consideration.  Smith  v.  Tunno,  1  M'Cord. 
Eq.  443.   16  Am.  Dec.  817. 

It  is  well  settled  that  a  contract  may  be 
discharged— usually  and  correctly  termed 
reacinded — by  an  expreas  agreement  that  it 
shall  no  longer  bind  either  party.  Lip- 
Bohuti!  V.  Weatherly,  140  N.  C.  36B,  53  S. 
E,   132. 

It  is  always  competent  for  the  parties 
to  rescind  a  subsisting  simple  contract  by 
a  naked  agreement  to  that  effect.  Blood  v. 
Enos,  12  Vt.  626,  36  Am.  Dec,  363. 

The   right  to   contract   comprehends   the 
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right  to  modif;,  alter,  or  abragate  a  prior 
contract.     Bishop  v.  Busac,  89  111.  403. 

It  ia  competent  for  both  parties  to  an 
executory  contract,  bj  mutual  ngreemfnt. 
without  any  aatiBfaction,  to  discharge  tlie 
oliligation  of  that  contract.  Foster  v.  Daw- 
ber,  6  Exch.  839,  20  L.  J.  R.tch.  N.  8.  385. 

An  agreement  creating  a  different  obli- 
gation to  talie  the  place  of  an  original 
one  is  valid.  Price  v.  Price,  111  Ky.  772, 
G4  S.  W.  748,  88  S.  W.  529,  531. 

The  right  of  the  parties  to  an  existing 
contract,  to  make  a  new  one  to  take  its 
place,  ia  beyond  iloiibt.  Peters  &  R.  Pot. 
tery  Co.  v.'Folckemer,  131  Mo.  App.  105, 
110  S.  W.  698. 

No  rule  of  law  Forbida  the  retinquiahment 
of  existing  contracts  and  tbe  auhstitution 
of  new  contracts  in  their  stead.  Conkling 
T.  Tuttle,  52  Mich,  630,  18  N.  W.  391. 

The  parties  to  a  contract  ordinarily  are 
as  free  to  change  it  after  making  it  as  they 
were  to  make  it  in  the  first  instance,  and 
this  notwithstanding  provisions  in  it  de- 
signed W  hamper  such  freedom.  O'l>oitghlin 
V,  Poli,  82  Conn.  427.  74  Atl.  763;  Cope- 
land  V.  Hewett,  98  Me.  525,  53  Atl.  36; 
Headlcy  v.  Cavileer,  82  N.  J.  L.  63d,  48 
L.H.A.(N.S.l    504,   82   Atl.   908, 

Mr,  Justice  Collins,  of  Now  Jersey,  haa 
expressed  his  inability  to  discern  any  reason 
why  a  valid  contract  of  whatever  nature 
should  be  denied  cllicacy  because  the  parties 
to  it  had  previously  made  a  dilTereut  eon- 
tract,  however  solemn  in  form.  Cooper  v, 
Hawley,  60  N.  J.  L.  5G0,  38  Atl,  904. 

The  parties  who  have  contracted  respect, 
ing  a  subject  may,  while  their  contract  is 
unperformed,  supersede  it  by  mutual  agree, 
mcnt  and  make  a  new  contract  in  substitu- 
tion;  that  is,  the  parties  to  an  unexecuted 
contract  may  get  ti^ether  and  abandon  it 
at  any  time  if  so  disposed,  and  for  any 
rcafon  they  consider  sulficicnt,  and  sub- 
stitute for  it  any  new  contract  they  please. 
Caples  V,  Port  Huron  Engine  ft  Thresher 
to.  —  Tex.  Civ,  App.  — ,  131  S,  W.  303. 

It  ia  competent  for  the  parties  to  an 
executory  contract  of  sale  and  purchase  of 
personal  property,  to  agree  \ipon  another 
purchase  price  than  that  once  fixed.  H.  G, 
Voftel  Co.  V.  Wolff,  156  App.  Div.  684,  141 
N.  Y.  Supp.  756. 

The  contract  between  an  indorser  and  the 
indorsee  of  a  promissory  note  is  distinct 
from  and  independent  of  that  of  tbe  maker, 
and  the  sane  rights  and  powers  of  the 
parties  to  it  exist  to  alter,  revise,  or  waive 
the  contract  of  indorsement  by  mutual  con- 
sent, as  exist  in  respect  of  other  contracts. 
Spann  v.  Baltiell,  1  Fla.  338.  48  Am.  Dec, 
348, 

That  the  plaintiff  in  an  action  to  recover 
ilamagcB  for  the  breach  of  a  contract  to 
marry  wholly  released  and  absolved  the  de. 
fendant  from  bia  promise  and  its  perform, 
ance  is  a  good  plea  in  defense.  King  v. 
r.illet,  7  Mees.  &  W.  55,  10  L.  J,  Exch.  N 
S,  164. 

It  is  competent  for  the  master  of  a  vessel 
sued  for  a  breach  of  contract  to  carry  a 
larpenter  to  a  distant  port  in  return  for 
L.B.A.191SB. 


work  done  in  preparing  the  ship  for  sea, 
and  a  promise  to  do  the  necessary  carpen- 
ter work  during  the  voyage,  to  prove  in  de- 
fense that  the  contract  was  modified  after- 
ward and  before  the  vessel  sailed  bv  further 
stipulations  imposing  otlier  ol>li  gat  ions. 
Holmes  v,   Doanc,   9   Cush.   135. 

A  written  agreement  canceling  and  abro- 
gating a  sealed  contract  theretofiH'e  made 
by  a  railroad  corporation  and  an  individual, 
for  the  purchase  by  the  latter  and  deliverv 
to  the  former  of  a  large  quantity  of  rails 
with  the  necessary  flsh, plates,  bolts,  spikes, 
nuts,  and  Itttings  at  actual  cost,  plus  a 
certain  number  of  the  company's  first  mort- 
gage bonds  and  of  shares  of  its  stock,  to 
secure  payment  of  which  the  company  had 
turned  over  a  large  number  of  such  bonds 
as  collateral,  entered  into  after  a  consid- 
erable lapse  of  time  during  which  no  rails 
had  been  delivered  under  the  primary  eon- 
tract,  and  when  the  company  was  asserting, 
and  the  individual  denying,  a  breach,  by  the 
terms  of  which  the  greater  number  of  the 
londs  held  as  collateral  were  returned  to 
nd  acknowledged  by  the  railroad  company, 
and  the  rest  of  them  were  transferred  ab- 
solutely to  the  individual,  is  supported  by 
a  sufficient  consideration.  Oregon  P.  R.  Co. 
V.  Forrest,  128  N'.  Y.  83,  28  N.  E.  137. 

The  abrogation  of  a  contract  is  in  elTect 
a  new  contract  putting  an  end  to  a  prior 
one.  Chouteau  v.  Jupiter  Iron  Works,  94 
Mo.  388,  7  S.  \V.  467, 

Kut  not  every  addition  to  or  variation 
of  a  contract  destroys  it  or  substitutes  k 
new  one.  The  parties  are  at  liberty  always 
to  adjust  the  details  of  their  transactions, 
where  they  do  not  materially  affect  their 
vested  righta  under  the  contract,  without 
abrogatiuf;  the  whole  contract.  England  v. 
Houser,  183  Mo.  App.  1.  145  S.  W.  514, 
and  on  second  appeal  178  Mo.  App,  TO,  163 
S..  W.  890. 

The  validity  of  a  mutual  agreement  to 
alter,  modify,  quality,  or  supersede  by  an- 
otiier  a  contract  previously  entered  into  by 
the  parties  is  unaffected  by  tbe  proximity 
in  time  of  such  agreement  to  the  primary 
contract.  If  it  is  really  in  sequence,  plainly 
a  distinct  and  independent  affair,  it  will 
be  valid  and  effective,  even  if  entered  Into 
before  the  parties  separate,  after  making  the 
primary  contract.  Smith  v,  Lillev,  17  R, 
I.  119,  20  Atl.  227;  Bryan  v.  Hunt.  4 
Snced,  543,  70  Am.  Dec.  262;  Richardson 
V,  Hooper,  13  Pick,  446;  Bunec  v.  Beck, 
43  Mo.  286. 

But  the  new  agreement  must  be  distinct. 
If  it  is  a  part  and  parcel  of  the  transaction 
resulting  in  the  primarr  contract  it  cannot 
sUnd.     Kimball  v,   Bradford,  9  Gray,  243, 

The  general  language  sometimea  used,  to 
tlie  effect  that  parties  to  a  written  contract 
by  a  parol  agreement  may  waive,  abandon, 
discharge,  alter,  or  modify  it,  in  whole  or 
in  any  of  its  terms,  has,  in  the  esteem  of 
one  court,  led  some  to  the  inconsiderate 
but  mistaken  conclusion  that  this  could  be 
done  without  anv  new  and  valid  considera- 
tion. Thurston  v,  Ludwig,  6  Ohio  St.  1,  87 
Am.  Dec.  328. 
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The  graeml  question  of  how  lar  a,  writ- 
ten contract  within  the  Btfttut«  of  frauda 
ma,y  be  altered  bj  parol  is  treated  in  a 
note  to  be  publiebed  with  ■  aeriea  of  casea 
in  a  forthcoming  Tolune. 

But  in  order  that  an  oral  contract  ahall 
Hupersede  or  modify  a  prior  written  one,  it 
must  neceHHarily  be  BUpported  by  a  consid- 
eration. Walker  v.  Tomlinson,  44  Tei.  Civ. 
App.  446,  98  S.  W.  see. 

Any  subsequent  change  by  parol  in  a 
irritten  contract  requires  some  new  consid- 
eration to  uphold  and  render  it  effective. 
Wilaon   V.  Russlei,   91   Mo.  App.  276. 

Unless  there  is  a  coneideration  for  an 
oral  modification  of  a  written  contract,  it 
i»  a  nude  pact  and  void.  Norris  v.  Letch- 
worth,  140  Mo.  App.  19,  124  S.  W.  659. 

It  is  competent  for  tbe  parties  to  a  writ- 
ten contract,  after  they  have  mode  it,  to 
abandon,  waive,  annul  it  entirely,  or  to 
alter  or  qualify  its  terms  in  any  manner, 
by  a  new  agreement,  either  oral  or  written, 
but  only  upon  some  legal  con ai deration. 
A  valid  conaiderstion  is  an  essential  and 
indispensable  element  in  every  binding 
agreement,  and  if  a  written  contract  be  al- 
tered by  an  oral  agreement,  siirh  oral  agree- 
ment must  have  the  eaaential  elements  of 
a  binding  contract,  and  must  be  founded 
on  a  new  and  distinct  consideration  of 
itaelf,  although  it  may  refer  to,  and  even 
embodj  the  Utmi  of,  the  written  contract, 
TliurBton  V.  Ludwig,  6  Ohio  St.  1,  67  Am. 
Dec.  328. 

While  a  written  agreement  may  afterward 
be  modified  by  an  oral  one,  nevertheleae 
when  a  liability  has  been  incurred  and  has 
become  fixed  by  and  upon  a  party  to  a 
valid  agreement,  he  will  not  be  diBcharged 
from  such  liability  by  a  new  modifying 
compact  which  is  without  consideration  of 
anv  kind.  Weed  v.  Spears,  19S  N.  Y.  289. 
8o'N.  E.  10. 

An  oral  agreement  by  the  parties  to  a 
written  contract,  changing  it  in  auch  wise 
as  to  correct  a  miatake  in  its  terms,  rcata 
upon  a  aufflcicnt  consideration,  and  is  valid. 
.Tohn  Hetherington  A  Sona  v.  William  Firth 
Co.  210  Mass.  8,  95  N.  E.  S61. 


The  consideration  required  to  support  a 
new  agreement  by  the  parties  to  an  old  one, 
by  which  they  modify  in  one  or  more  oar- 
ticulara  their  former  contract, -or  replace 
it  with  a  subetitute,  must  be  reciprocal. 
Each  party  must  gain  something  by  the 
change.  If  the  benefit  ia  unilateral,  a  con- 
lideration  ia  lacking,  for  it  is  a  widely 
recognized  and  well  established  legal  prin- 
ciple that  doing  or  undertaking  to  do  only 
that  which  one  ia  already  under  a  legal  ob- 
ligation to  do  by  his  contract  is  no  con- 
sideration for  another'a  agreement. 

Li.  S. — Alaska  Packers'  Asso-  v.  Domenico, 
54  C.  C.  A.  485,  117  Fed.  BB,  reversing  112 
L.R.A.1B15B. 


Fed.  554;  Empire  State  Surety  Co.  v.  Han- 
son, 107  C.  C.  A.  1,  184  Fed.  68. 

Ala. — Burkham  v.  Mastin,  54  Ala.  122; 
Shriner  v.  Craft,  166  Ala.  146,  28  L.R.A. 
IN.S.)  450,  139  Am.  St.  Rep.  19,  61  So. 
884. 
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Colo.— Leonard  v,  Hallett,  —  Cole.  — , 
141  Pac.  481. 

D,  C— Littlepage  v.  Neale  Pub.  Co.  34 
App.  D.  0.  257. 

Ga.— C.  H.  Davis  i  Co.  v.  Morgan,  117 
Ga.  604,  SI  L.S.A.  148,  97  Am.  St.  Rep. 
171,  43  S.  E.  732 1  Willingham  Saah  &  Uoot 
Co.  v.  Drew,  117  Ga.  850.  45  8.  E.  237; 
J.  A.  Fay  4  E,  Co.  v,  Dudley,  129  Ga.  314, 
58  8.  E.  826;  Red  Cypress  Lumber  Co.  v. 
Beall,  5  Ga.  App.  202|  02  S.  E.  1056. 

III.— McKinley  v.  Watkioe,  13  III.  140; 
Barnett  v.  Barnes.  73  111.  217;  Loa<-h  v. 
Farnum.  00  111.  368;  Goldaborough  v.  Gnble, 
140  III.  269,  16  L.R.A.  294,  29  N.  E.  722; 
Lord  V.  Haufe,  77  III.  App.  91. 

Ind.— Ford  v.  Garner,  15  Ind.  298;  Rey- 
nolds V.  Nugent,  25  Ind.  328;  Smith  v. 
Tyler,  51  Ind.  512;  Smith  v.  BoruiT,  75  Ind. 
412;  Sargent  v.  Robertson,  17  Ind.  App. 
411,  48  N.  E.  025. 

Me.— Weacott  v.  Mitchell,  96  Me.  377,  60 
Atl.  21. 

Mass. — Smith  v.  Bartholomew,  1  Met. 
276,  35  Am.  Dec.  365;  Com.  v.  .Johnson,  3 
Cush.  464;  Fool  v.  Boston,  S  Cush.  219; 
Warren  v,  Hodge.  121  Mass.  100;  Bragg  v. 
DanielsoD,  141  Mass.  195,  4  N.  E.  622; 
Parrot  v.  Mexican  C.  R.  Co.  207  Maaa.  134, 
34  L.R.A.(N.S.)   261,  93  N.  E.  590. 

Minn.— King  v.  Duluth,  M.  A,  N.  B,  Co. 
«1  Minn.  482.  63  N.  W.  1105. 

Mo. — Lingenfelder  v.  Wainwright  Brew- 
ing Co.  103  Mo.  578,  15  S.  W.  844;  Wear 
Bros.  v.  Schmeher,  92  Mo.  App.  314;  Koer- 
per  V,  Royal  Invest.  Co.  102  Mo.  App.  543, 
77  S.  W.  307;  Tucker  v.  Dolan,  109  Mo. 
App,  442,  84  S.  W.  1120;  Grath  v.  Mound 
City  Roofing  &  Tile  Co.  121  Mo.  App.  245,  98 
S.  W.  812;  Norris  v.  Letchworth.  140  Mo. 
App.  19,  124  S.  W.  559;  Wilt  v.  Hammond, 
179  Mo.  App.  406,  165  S.  W.  362. 

N.  J.— Conover  v,  Stillnoll,  34  N.  J.  L. 
54;  Nightingale  v.  Meginnis,  34  N.  J.  L. 
401;  Haabrouck  v.  Winkler,  48  N.  J.  L.  431, 
S  Atl.  22;  Marten  v.  Brown,  SO  K.  J. 
L.  143,  76  Atl.  1009;  Watts  v,  Fenche,  19 
N.  J.  Eq.  407. 

N.  Y.— Bartlett  v.  Wjman,  14  Johns. 
260;  Gibson  v.  Renne,  19  Wend.  389:  Cros- 
by v.  Wood,  6  N.  Y.  369 ;  Organ  v.  Stewart, 
80  N.  y.  413;  Coe  v.  Hobby,  72  N.  Y.  141. 
28  Am.  Rep.  120;  Vanderbilt  v.  Schreyer,  91 
N.  Y.  392;  Robinson  v.  Jewett,  HON.  V. 
40,  22  N.  E.  224;  Weed  v,  Spcara,  193 
N.  Y,  289,  86  N.  E.  10;  Tinker  v.  Geraghtv, 
1  E.  D.  Smith,  687;  Signer  v.  Newcomb, 
42  Hun,  6S5,  6  N.  Y.  S.  R.  316;  Cospray 
V.  New  England  Piano  Co,  10  App.  Div.  3.51, 
*1  N,  Y.  Supp.  880;  -lughardt  v.  Revnolds, 
08  App.  Div.  171,  74  N,  Y,  Supp",  152; 
Galway  &  Co.  v.  Prignano,  134  N,  Y.  Supp, 
671;     United     Merchanta'    Preas    t.     Corn 


Cnoovjle 


IDAHO  aCPREME  COURT. 


Products  IteS,  Co.  76  Misc.  232,  134  N.  V. 
Supp.  57S. 

N.  D.— Gaar,  S.  i  Co.  v.  Green.  6  N.  D. 
48.  68  H.  W.  31S. 

Pa.— Lukens's  Appeal,  143  Pa.  3Se,  13 
L.K^.  B81,  24  Am.  St.  Rep.  537.  22  Atl. 
802 1  Taylor  v.  Winters,  8  Phila.  126. 

S.  C— Colcock  V.  LouiBville,  C.  4  C.  R. 
Co.  1  Strobh.  L.  329. 

S,  D.— Jones  t.  Longerbeam,  22  S.  D. 
625,  119  N.  W.  1000. 

Tex.— Waterbury  v.  Laredo,  68  Tex.  565, 
5  S.  W.  81;  JoneB  v.  Rislev,  91  Tei.  1, 
32  S.  W.  1027 ;  Kahle  v,  Plummer,  —  Tex. 
Civ.  App.  — ,  74  S.  W.  786;  Bonzer  v.  Gar- 
rett, —  Tex.  Civ.  App.  — ,  162  S.  W.  934. 

Utah. — Mclntyre  v.  Ajax  Min.  Co.  20 
Utah,  323,  60  Pac.  352,  20  Mot.  Min.  Hep. 
142. 

Vt.— Brandon  y.  Jaekson,  74  Vt.  78,  62 
Att.  114. 

W.  Va.— Thomas  v.  Mott,  —  W.  Va.— , 
82  S.  E.  325. 

A  modi&cation  of  a  coatrnct  relieving  one 
party  from  a  liability  impoBed  by  Buch 
contract,  without  imposing  another  upon 
him  in  its  pla«e,  and  without  either  vary- 
ing the  liability  or  enhancing  the  advantage 
of  the  other,  is  without  a  supporting  con- 
sideration. CharleBton  Lumber  Co.  v. 
Friedman,   64   W.   Va.   151,   61   S.   E.   815. 

It  is  entirely  competent  for  parties  to  a 
contract  to  modify  or  to  waive  their  rights 
under  it,  and  ingraft  new  terms  upon  it, 
and  in  such  a  case  the  proraifie  of  one  party 
is  the  conaideration  for  the  promise  of  the 
other;  but  when  the  promise  by  one  to  the 
other  is  simply  a  repetition  of  a  subsisting 
legal  promise,  there  can  be  no  consideration 
for  the  promise  of  the  other  party,  and 
there  is  no  warrant  to  infer  that  the  con- 
tract has  been  voluntarily  modilipd  or  re- 
scinded. King  v.  Duluth,  M.  &  N.  K.  Co. 
61   Minn.  482,  63  N.  W.  1105. 

If.  when  a  contract  is  changed,  added  to, 
or  otherwise  modified,  one  party  gets  noth- 
ing beyond  what  he  was  entitled  to  by  the 
original  contract,  and  the  other  surrenders 
notiiing  more  than  he  was  already  bound  to 
give  up,  there  is  no  consideration  for  the 
new  contract  concerning  the  subject-matter 
of  the  old  one.  Thompson  v.  Robinson,  34 
Ark.  44;  Feldman  v.  Fox,  —  Ark.  ■-,  164 
S.  W.  706. 

The  converaion  by  a  imbsequent  agree- 
ment, of  an  option  to  purchase  into  an  abso- 
lute obligation  to  buy  and  pay  for  certain 
eliares  of^  corporate  stock,  requires,  to  ren- 
der it  valid  and  binding  upon  the  prospec- 
tive buyer,  some  new  consideration  from  the 
seller  beyond  what  he  was  already  bounden 
by  the  option  contract.  Wescott  v.  Mit- 
cheU.  95  Me.  377,  50  Atl.  21. 

Unless  one  to  whom  a  promise  is  made 
covenants  in  turn  to  do  or  refrain  from 
doinK  something,  the  promise  is  without 
consideration,  and  void  for  lack  of  mutual- 
ity.   McKinley  v.  Watkins,  13  111.  140. 

It,  of  course,  goes  without  saying,  said 
the  court  In  Littlepsge  v.  Neale  Pub.  Co. 
34  App.  D.  C.  257,  that  a  promise  to  do  a 
thing  which  the  promisor  is  already  bound 
L.K.A.iei51i. 


to  do   is  not  a  good  conaideration   upon 
which  to  found  another  promise. 

To  be  good  in  law,  the  consideration  for 
a  promise  must  consist  of  something  more 
than  what  the  maker  of  that  promise  had 
a  right  at  the  time  be  made  it  to  claim. 
Nightingale  v.  Meginnis,  34  N.  J.  L.  461. 
Thus,  as  respects  two  parties  to  a  contract 
attempting  a  modification  of  it,  a  mere 
promise  by  one  of  them  to  pay  the  other 
money  or  more  money  for  what  the  recipi- 
ent of  the  promise  was  by  the  terms  of  the 
contract  bound  to  do  gratuitously  or  for 
less  money  is  held  to  he  without  a  sup- 
porting consideration.  Willingham  Sash 
k  Door  Co.  v.  Drew,  117  Ga.  850,  45  S.  E. 
237;  Galway  t  Co.  v.  Priguano,  134  N.  Y. 
Supp.  S71;  Colcock  v.  Louisville,  C.  4  C. 
R.  Co.  1  Strobh.  L.  329;  Jones  v.  Bjsley, 
91  Tei.  1,  32  S.  W.  1027. 

A  promise  to  pay  one  for  doing  some- 
thing he  is  bound  by  law  to  do  without  pay 
is  nude,  although  it  induced  him  to  do  it. 
Brando  v.  Jackson,  74  Vt.  78,  52  Atl.  114. 

A  promise  by  one  party  to  a  contract 
already  made,  and  not  broken,  to  make  the 
other  an  allowance  of  money,  where  the 
other  neither  agrees  to  pay  or  do  anything 
that  he  is  not  already  bound  by  the  con- 
tract to  pay  or  do,  is  a  mere  nude  paot, 
without  any  consideration  to  support  it. 
Bonzer  v.  Garrett,  —  Tex.  Civ,  App.  — , 
162  S.  W.  B34. 

A  promise  by  a  corporation  to  pay  the 
architect  of  a  building  it  was  coostrueting 
a  commission  of  a  stated  percentage  on  the 
cost  of  tae  refrigerating  outQt  independent- 
ly ordered  for  the  building,  to  induce  him 
to  resume  the  work  of  supervising  the  erec- 
tion of  the  building  under  plans  and  speci- 
li cations  prepared  by  him,  after  he  hod 
withdrawn  his  superintendent  and  carried 
away  his  plans,  because  he  was  interested 
in  a  competing  refrigerating  concern,  is  a 
mere  nude  pact,  void  for  want  of  consider- 
ation. Lingenfelder  v,  Wainwrjght  Brewing 
Co.  103  Mo.  578,  15  S.  W.  844- 

The  alteration  of  a  contract  of  employ- 
ment for  a  definite  term  at  a  stated  salary, 
in  such  wise  as  to  reduce  the  salary,  is  not 
valid  without  some  consideration  passing 
from  master  to  servant.  Indiana  Veneer  & 
Lumber  Co.  v.  Hageman,  —  Ind.  App.  — , 
105  N.  E.  263. 

An  a^eement  between  master  and  serv- 
ant made  during  the  service  under  a  con- 
tract of  employment  for  a  term  of  one  year 
at  a  stated  monthly  salary,  increasing  the 
amount  of  compensation  payable  without 
any  change  whatever  in  the  cbHracter  of 
the  service,  the  hours  or  place  of  employ- 
ment, is  a  mere  nude  pact,  without  a  sup- 
porting consideration.  C.  H.  Davis  4  Co. 
V.  Morgan,  117  Ga.  504,  61  L.R.A.  148,  97 
Am-  St.  Rep.  171,  43  S.  E.  732. 

Where  a  written  contract  ol  employment 
for  one  year  at  a  stated  salary  was  renewed 
six  months  after  it  had  terminated  by  a 
written  indorsement  upon  it,  although  in 
the  interval  the  employee's  salary  had  been 
orally  increased,  a  further  oral  agreement 
after  his  indorsement,  for  the  same  service 
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ioT  the  same  time  at  &  higher  taUry ,  laclcs 
th»  support  of  a  canaideration  to  make  it 
valid,  because  b;  the  indorsement  the  serv- 
ant was  under  a  contract  obligation  to  serve 
for  the  lower  Balarr,  and  the  master  under 
another  to  employ  him  for  the  term.  Coa- 
grsv  V.  New  England  Piano  Co.  10  App. 
Div.  331,  41  N.  Y.  Supp.  886. 

A  mere  agreemetit  by  a  contractor  to  go 
on  and  complete  a  building  in  accordance 
with  the  terms  of  an  unprofitable  contraet, 
made  after  he  lias  received  the  full  contract 
price  and  appealed  to  the  owner  to  gave 
htm  from  loss,  is  no  consideration  for  the 
owner's  promise  to  pay  him  an  additional 
suin.  and,  the  promise  being  void  for  want 
nf  consideration,  a  creditor  of  the  con- 
tractor can  reach  naught  by  garnishee  proe- 
et«  against  the  landowner.  Willingham 
Sash  A  Door  Co.  t.  Drew,  117  Ga.  850, 
43  S.  E,  23". 

In  general,  a  promise  by  one  party  to 
the  other  party  to  a  subsisting  contract, 
mnde  to  prevent  a  breach  of  such  contract 
bv  the  prODiince,  is  without  consideration. 
King  V.  Dulnth,  M.  t  N.  R.  Co.  61  Minn. 
482,  63  N.  \V.  1106. 

file  fact  that  a  party  to  a  contract  which 
the  other  party  refused  to  perform  elected 
to  promise  him  something  additional  to 
what  the  contract  gave  him,  to  induce  him 
to  go  on  and  perform  it,  rather  than  sue 
for  damages  for  the  breach,  does  not  afford 
a  good  consideration  for  such  promisp.  Lin- 
genfelder  v.  Wainwright  Brewing  Co.  103 
Mo.  S78.  15  S.  W.  844. 

It  was  said  in  an  Alabama  case  that  an 
agreement  made  solely  to  induce  the  per- 
formance or  to  prevent  the  breach  of  an 
e.fisting  valid  contract  would  be  without 
consideration,  and  hence  not  valid.  Burk- 
ham  V.  Mastin,  54  Ala.  122. 

This  is  a  general  rule.  It  has  been  held 
in  Xew  York  that  no  estoppel  arises  out  of 
an  agreement  not  otherwise  binding,  made 
to  induce  one  voluntarily  to  perform  a  con- 
tract wbicb  he  could  have  been  compelled  to 
perform,  notwithstanding  he  performed  it 
reiving  upon  and  in  consequence  of  the 
agreement.  Organ  v,  Steii'art,  BO  N.  Y. 
4l3. 

An  extension  of  time  by  the  owners  of 
buildings  in  process  of  construction,  to  the 
contrartor,  in  which  to  finish  them,  beyond 
the  time  flxed  by  the  written  contract  under 
which  they  were  to  be  built,  upon  the  naked 
undertaking  of  the  contractor  fully  to  per- 
form the  contract  witbin  the  enlarged  time, 
is  void  for  want  of  consideration,  where  the 
contractor  neither  relies  upon  the  extension 
nor  defaults  because  of  it.  Empire  State 
Surety  Co.  v.  Hanson,  107  C.  C.  A.  1,  184 
Fed.   58. 

A  contract  between  a  railroad  company 
and  a  firm  which  had  taken  a  contract  pre- 
viously to  build  the  road  and  had  found  it 
unpro'fi table,  to  repay  the  contractors  all 
the  obligations  th^  should  incur  by  going 
ahead  and  completing  the  work,  is  without 
a  consideration  to  support  it.  Ayres  v.  Chi- 
cago, R.  I.  1  P.  R.  Co.  52  Iowa,  478,  3 
X.  W.  .i22.  ' 
L.R,A.1015B. 


An  agreement  upon  new  articles  at  a 
higher  rate  of  wages,  made  at  an  interme- 
diate port  by  the  master  of  a  vessel  with  a 
crew  shipped  for  tbe  voyage  under  original 
articles,  to  prevent  their  desertion,  is  void 
for  want  of  consideration,  because  it  is  the 
duty  of  the  crew  to  finish  the  voyage,  and 
they  have  no  right  to  abandon  the  ship 
before  it  is  over.  Bartlett  w.  Wyman,  14 
Johns.  260, 

The  rule  adopted  in  some  states,  notably 
in  MsBsaohu setts,  and  approved,  at  least 
tacitly,  in  Bryant  v.  Lord,  19  Minn.  396, 
Gil.  342,  to  the  effect  that  if  one  party  to 
a  contract  refuses  to  perform  his  part  of  it 
unless  promised  some  further  pay  or  benefit, 
and  such  a  promise  is  made  to  him  by  the 
other  party,  it  is  supported  by  a  valid  con- 
sideration because  the  making  of  the  prom- 
ise shows  a  reacisBion  of  the  original  con- 
tract and  the  substitution  of  another, 
which  rests  on  the  theory  that  a  party 
refusing  to  perform  his  contract  subjeeU 
himself  to  an  action  for  damages,  and 
thereupon  the  other  party  has  an  election 
either  to  bring  an  action  to  recover  his 
to  accede  to  the  demands  and 


'  ""  ho  takes  the  latter 
course  the  old  contract  is  abandoned  and  a 
new  agreement  is  substituted  for  it,  com- 
mended itself  neither  to  the  judgment  nor 
the  sense  of  justice  of  the  Minnesota  su- 
preme court  when  afterward  it  came  crit- 
ically to  examine  the  rule  and  the  grounds 
for  it,  for,  said  the  court,  where  the  re- 
fusal to  perform,  and  tlie  promise  to  pay 
extra  compensation  for  performance  of  the 
contract,  are  one  transaction,  and  there  are 
no  exceptional  circumstances  making  it 
equitable  that  an  increased  compensation 
should  t>c  demanded  and  paid,  no  amount 
of  astute  reasoning  can  cnange  the  plain 
fact  that  the  party  refusing  to  perform, 
who  thereby  coerces  a  promise  from  the 
other  party  to  pay  him  an  increased  com- 
pensation for  doing  that  which  he  is  legal- 
ly bound  to  do,  takes  an  unjustifiable 
advantage  of  tbe  necessities  of  the  other  par- 
ty. In  the  view  of  the  court,  to  hold  in 
such  circumstances  that  the  party  prom- 
ising extra  compensation  presumably 
voluntarily  elected  to  relinquish  and  aban- 
don all  hie  rights  under  the  original  con- 
tract, and  to  substitute  for  it  a  new  and 
modified  agreement,  is  wholly  to  disregard 
the  natural  inference  to  be  drawn  from 
the  transaction,  and  to  invite  people  to 
repudiate  their  contracts  whenever  they  can 
gain  by  so  doing.  King  v.  Duluth,  M.  & 
K.   R,   Co.   81   Minn.   482,  63   N.   W.   1105. 

After  there  has  been  entered  into  a  writ- 
ten contract  whereby  one  party  was  bounden 
to  furnish  the  other,  free  of  cost,  certain 
appliances,  a  subsequent  agreement  by  the 
other  party,  without  more,  to  pay  a  stated 
sum  for  such  appliances,  has  no  supporting 
consideration.  Rooney  t,  Thomson,  84  N. 
Y'.  Supp.  263. 

A  subsequent  agreement  by  the  buyer  to 
pay  the  seller  of  goods,  or  to  adjust,  extra 
charges  for  packing  such  goods,  where  the 
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seller  hod  already  contracted  and  was  bound 
to  pack  the  goods  sold  in  quantitjea  ordered 
bj  the  buyer,  is  without  consideration  and 
void.  United  Merchants'  PreBB  v.  Corn 
Products  Ref.  Co.  7fl  Misc.  232,  134  N.  Y. 
Supp,   678. 

An  agreement  to  perform  profess  ion  a! 
services  by  a  lawyer  for  a,  client,  which  he 
is  under  a  legal  obligation  to  perform  al- 
ready by  a  contract  fixing  his  compensa- 
tion, alTords  no  consideration  for  the  client's 
agreement  to  pay  him  more  money.  Water- 
bury  V.  I^redo,  88  Tex,  5Ho,  5  S.  W.  81; 
Kahle  v.  Plummer,  —  Tex.  Civ.  App.  — , 
74  S,  W.  788. 

When  a  cropper  has  rented  and  gone  into 
possession  of  land,  and  begun  to  cultivate 
it,  under  an  agreement  with  the  landowner 
to  grow  and  gather  a  crop  of  cotton  for 
half  of  it  and  50  cents  a  hundred  pounds 
for  gathering  the  other  half,  and  has  be- 
come dissatislied  with  his  contract  and 
made  threats  to  sell  out,  an  undertaking 
bf  the  landowner  upon  his  promise  to  stn^ 
and  harvest  the  crop,  guarantying  him  the 
sum  of  $300  for  his  share,  is  a  mere  nude 
pact  wittiout  any  consideration  to  support 
it,  because  it  binds  the  cropper  to  do  only 
what  he  was  already  under  a  legal  obliga- 
tion to  do,  Feldman  t.  Foi,  —  Ark.  — , 
164  S.  W.  766. 

The  principle  making  nugatory  promises 
to  pay  money  or  additional  compensation 
for  work,  service,  or  other  things  contracted 
to  be  done  or  rendered  for  nothing  or  for 
less  pay  applies  with  equal  force  and  like 
effect  to  invalidate  agreements  with  bene- 
flts  wholly  uniiaterar  modifying  or  sup- 
planting earlier  contracts  of  the  parties. 

A  naked  promise  to  release  a  party  to  a 
contract  from  performing  what  be  is  under 
an  obligation  to  perform  by  the  t«rma  of 
such  contract  is  no  consideration,  because 
the  promisor  gains  nothing  by  his  promise. 
Leonard  v.  Hallett,  —  Colo.  — ,  141  Pae.  481. 

If  one  party  to  a  contract,  in  agreeing 
upOD  a  modification  of  it,  neither  assumes 
an  additional  obligation  nor  renounces  any 
right,  the  promise  of  the  other  is  nudum 
paclum  and  void.  Shriner  v.  Craft,  160 
Ala.  146,  28  L.E.A.(N,S.)  450,  139  Am. 
St.   Rep.   IS,   51    So.   884. 

A  compromise  in  which  one  party  makes 
the  entire  concession  and  receives  nothing 
in  return  lacks  mutuality,  and  hence  is  not 
binding.  Red  Cypress  Lumber  Co.  v.  Besll, 
5  On.  App.  202,  62  S.  K.  I0o6. 

The  discharge  of  a  legal  obligation  by  an 
obligor  to  the  obligee  cannot  be  an  injury 
to  tlie  former  or  a  benefit  to  the  latter,  so 
as  to  make  what  Uie  law  calls  a  suflicient 
consideration  for  an  aRreement.  Gibson 
V.   Renne,   10   Wend.  38!). 

An  oral  agreement  making  a  failure  to 
perform  a  covenant  or  condition  of  a  sealed 
contract  equivalent  to  performing  it,  with- 
out any  ri-eiprocating  advantage  whatever, 
is  void  for  want  of  consideration.  Signer 
V.  Xewcomb,  42  Hun,  655,  6  N.  Y.  S.  R. 
316. 

A  waiver  of  one's  refusal  to  sign  certain 
documents  which  he  Is  legally  bound  by 
L.R.A.J915B. 


contract  to  execute  and  deliver  to  another, 
unless  that  other  shall  enter  into  further 
agreements  and  assume  additional  obliga- 
tions, affords  no  consideration  for  the  oth- 
er's Dew  agreements  and  obligations.  Gaar, 
S.  k  Co.  V.  Green,  6  N.  D.  48,  68  N,  W. 
318. 

A  promissory  note  made  by  a  mortgagor 
as  a  substitute  for  a  previous  note  secured 
by  a  mortgage  which  had  been  paid  in 
full,  in  order  to  obtain  a  release  and  dis- 
cbarge of  the  mortgage,  to  which  he  was 
legally  entitled,  is  void  for  want  of  con- 
sideration.    Smith   v.  BorufT,   76   Ind.  412. 

A  promise  by  a  landowner  to  pay  a 
contractor  only  what  was  actually  due  him 
when  it  was  made,  by  the  terms  of  an  exist- 
ing building  contract  in  writing  not  requir- 
ing the  work  to  be  finished  within  any  stat- 
ed time,  is  not  alone  a  sufficient  consider- 
ation for  a  subsequent  supplemental  agree- 
ment Soling  a  definite  time  for  the  comple- 
tion of  the  work,  and  subjecting  the  con- 
tractor to  a  penalty  or  forfeiture  for  every 
day  of  delay  beyond  the  time  limit  Koer- 
per  V.  Royal  Invest.  Co.  102  Mo.  App.  543, 
77   S.   W.  307. 

After  one  has  been  appointed  and  ren- 
dered service  as  secretary  for  a  corporation, 
under  a  definite  agreement  respecting  his 
compensation  and  its  payment  n  subse- 
quent agreement  that  his  salary  should  be 
paid  only  when  payment  could  be  made 
from  the  operating  expenses  is  unsupported 
by  a  consideration,  and  does  not  affect  the 
secretary's  right  to  payment  of  his  salary 
regardless  of  the  financial  condition  of  tha 


After  two  street  railway  companies  have 
made  a  contract  whereby  one  has  granted 
the  other  a  right  to  construct,  maintain, 
and  operate,  jointly  with  the  grantor,  a 
part  of  its  track  between  named  points, 
with  a  right  to  make  necessary  connections 
and  crossings,  sjid  the  grantee,  in  turn, 
has  covenanted  to  construct  and  electrify 
a  good  and  suflicient  track  between  such 
points  to  replace  the  existing  one,  a  sup- 
plemental subsequent  agreement  of  the  two 
companies,  which,  without  any  compen- 
sating advantage  whatever,  hinds  tlie 
grantee  to  pay  the  whole  cost  of  widening 
the  trackage  in  case  the  grantor  shall  de- 
cide to  spread  its  tracks  at  the  stated  place, 
is  void  for  want  of  a  consideration.  Main 
St.  &  A.  P.  R.  Co.  V.  T.08  Angeles  Traction 
Co.  129  Cal.  301,  61  Pac,  1137. 

After  an  owner  of  woo<lland  has  deeded 
all  the  timber  growing  upon  it.  with  rights 
of  ingress  and  egress  by  tramways,  wagon 
roads,  and  paths,  without  limitation  e.\cept 
against  cutting  pine  wood  to  make  rails  or 
cord  wood  for  market,  reserving  a  right 
to  use  for  fences  and  firewood  the  timber 
of  one  lot  unsuited  for  milling,  the  grantee 
to  have  ten  years  in  which  to  cut  and  re- 
move the  timber,  and  the  grantee  has  in 
turn  assigni'''  to  a  third  person  the  right 
to  cut  and  drain  the  pine  timber  for  turpen- 
tine,— a  subsequent  agreement  between  the 
landowner,  the  grantee  of  the  timber,  and 
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the  •BBignee  of  the  turpentine  privilege, 
timitiiig  the  riebt  to  take  turpentine  to  a 
part  only  of  the  land  granted,  is  invalid 
for  want  of  consideration,  where  none  is  ex- 
pressed and  where  neither  a.  detriment  to 
the  landowner  or  a  benefit  to  the  other  par- 
ties is  made  to  appear.  Red  Cypreas  Lum- 
ber Co.  V.  Beall,  6  Ga.  App.  202,  62  S.  E. 
10o6. 

When  a  modification  of  a  contract  is 
■Itc^ether  on  one  side,  and  wholly  in  favor 
of  the  other  J  when  the  obligations  of  the 
other  party  remain  as  before,  and  he  re- 
linquiahea  no  right,  mskce  no  new  promise, 
aseumes  no  additional  burden,  and  in  no- 
wise changes  his  position  respecting  the 
can  tract  or  its  subject,  the  modification 
is  void  for  want  of  consideration.  Wilt  v. 
Hammond,  IT!)  Mo.  App.  406,  165  S.  W. 
3SZ. 

Thus,  if  it  can  be  said  that  a  written 
contract  to  sell  ice  throughout  an  entire 
■eaaon  at  a  stated  price  the  ton,  payable 
dsilj  in  cash  according  to  quantities  de- 
livered, WHS  modified  by  the  making  and 
accepting  of  weekly  instead  of  daily  pay- 
menta,  for  the  convenience  of  the  purchaser, 
without  any  other  change,  when  the  pur- 
chaser parted  with  no  right,  promised  noth- 
ing new,  took  on  no  further  burden,  and  did 
not  change  his  position,  auch  modification 
would  be  invalid  for  lack  of  a  considera- 
tion.    Wilt  V.  Hammond,  supra. 

Tlie  mere  engagement  by  a  buyer  to  pay 
the  seller  of  an  article  sold,  delivered,  and 
conclusively  accepted  in  fulfilment  of  the 
sale  contract,  only  the  balance  of  the  pur- 
chase price,  which  the  contract  bound  him 
to  pay  anyway,  is  no  consideration  for 
the  undertaking  of  the  seller  to  receive, 
repair,  alter,  and  reship  the  subject  of  the 
sale  at  his  own  cost  and  expense.  Thus, 
after  a  machine  has  been  sold  and  delivered 
under  a  written  contract  providing  that  its 
acceptance  and  retention  by  the  buyer  for 
a  stated  length  of  time  shall  be  deemed  a 
full  trial  and  eonelnaive  admission  by  the 
buyer  that  the  seller's  representations  and 
warranties  concerning  it  were  all  true,  a 
new  agreement,  after  such  time  has  expired, 
permitting  the  purchaser  to  return  the  ma- 
chine and  requiring  the  seller  to  make  cer- 
tain changes  in  it  and  send  it  back,  paying 
the  freight  both  ways,  whereupon  the  buyer 
if  satisfied  should  pay  the  balance  of  the 
original  purchase  price,  but  no  more,  is  a 
mere  voluntary  gratuitous  undertaking  on 
the  seller's  part,  unsupported  by  a  con- 
lideration.     J.  A.  Fay  ft  E.  Co,  v.  Dudley, 
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subject,  which  in  terms  leaves  the  primary 
rontract  in  full  force  and  effect  save  only 
in  such  particulars  aa  may  be  expressly 
changed  by  the  supplement,  lacks  a  con- 
Bid«ration  to  support  new  obligations  and 
promises  assunfed  and  made  by  one  partT, 
where  the  other  simply  undertakes  to  do 
Mme  things  he  was  already  legally  bound 
to  do  by  the  original  contract.  Thus,  a  new 
agreement  between  an  author  and  a  pub- 
I..R.A.1916B. 
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lisher,  expressly  stated  to  be  supplemental 
to  an  existing  contract  for  the  publication 
of  a  book,  of  which  the  manuscript  had 
already  been  furnished  and  accepted,  pro- 
viding tbat  the  original  contract  was  to  re- 
main in  force  and  bind  the  parties  except 
only  in  those  particulars  where  it  was  ev- 
plicitly  changed  by  the  supplemental  agree- 
ment, by  which  the  author  promises  to  ad- 
vance to  the  publisher  within  a  specified 
number  of  days  a  certain  sum  of  money  to 
be  refunded  wlien  a  stated  number  of  copies 
of  the  book  shall  have  been  sold,  but  does 
not  require  the  publisher  to  do  aught  that 
the  original  contract  did  not  already  legal- 
ly oblige  it  to  do,  or  put  any  additional 
burden  upon  it,  is  without  any  considera- 
tion to  support  the  author's  promise,  and 
therefore  cannot  be  enforced  against  him. 
Littlepage  v.  Neale  Pub.  Co.  34  App.  D.  C. 
257. 

The  payment  by  a  mortgagor  of  the  mort- 
gage debt,  W!hich  by  tile  terms  of  the  mort- 
gage he  was  under  a  legal  obligation  to 
pay  in  the  manner  and  at  the  time  he  did 
pay,  is  not  a  sufficient  consideration  to 
support  a  note  for  a  sum  of  money,  executed 
by  the  mortgagee,  conditioned  upon  his  giv- 
ing a  bond  of  indemnity  with  surety  against 
any  claims  thereafter  arising  to  affect  the 
title  or  right  of  possession  to  the  mortgaged 
propertT.  Conover  v.  Stiltwell,  34  N.  J. 
L.  64. 

Withdrawal  of  a  refusal  of  a  subcon- 
tractor for  constructive  masonry  in  bridge 
piers  for  a  railroad,  to  conform  to  the 
requirements  of  the  railroad  company's 
engineer  respecting  the  materials  used  and 
number  and  width  of  courses  laid,  as  he 
had  contracted  t«  do  by  written  agreement 
with  the  contractor,  on  the  ground  that 
by  a  previous  oral  agreement  the  ma- 
terials he  was  using  and  the  manner  of 
laying  them  had  been  approved  by  such 
engineer,  affords  no  considerati<m  for  the 
contractor's  promise  of  extra  compensation 
to  induce  him  to  go  on  with  the  work,  first, 
because  the  antecedent  oral  agreement  was 
merged  in  the  written  agreement,  and,  sec- 
ond, because  he  was  already  bound  by  the 
written  agreement  to  do  what  the  engineer 
required.  Jones  v.  Risley,  91  Tex.  1,  32 
S.  W.  1027. 

If  a  resolution  adopted  by  the  directors  of 
a  corporation  which  had  contracted  with 
two  or  more  persons  united  in  interest,  de- 
claring for  and  stating  the  terms  of  a 
modification  of  such  contract,  can  be  deemed 
an  agreement  modifying  sucli  contract  by 
reason  of  the  circumstance  that  one  of  the 
other  parties  to  it  was  a  director  of  the 
corporation  and  voted  for  the  resolution 
upon  the  assumption  that  his  assent  bound 
his  aAROciates  and  supplied  the  element  of 
mutuality,  yet,  if  the  corporation  paid  noth. 
ing  to  the  other  parties  to  the  contract,  and 
the  modification  Ret  forth  in  the  resolution 
was  neither  in  any  wise  beneficial  to  the 
other  parties  nor  in  the  least  detrimental  to 
the  corporation,  such  modification  considered 
as  a  new  agreement  is  void  for  want  of  con- 
sideration,    aiclntyre  v.  Ajax  Min.  Co.  20 
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Utah,  323,  60  Pae.  S52,  20  Mor.  Min.  Rep. 
142. 

An  agreement  by  th«  vendor  of  an  uD' 
finished  dwelling  Bold  under  a  contract 
ailent  respecting  a  water-proof  cellar,  which 
provided  that  it  should  be  completed  equal 
or  Baperior  to  a  certain  pattern  houae,  to 
make  the  cellar  water-tignt,  upou  the 
fuaal  of  the  vendee  to  take  title  without 
such  agreement,  ii  without  coneideratioa 
and  void,  because  the  vendee  was  bound  bj 
contract  to  take  title  without  nucb  agree- 
ment. Jughardt  v.  Reynolds,  88  App.  Div. 
171,  74  N.  y.  Supp.  152. 

The  motive  which  prompts  one  to  enter 
into  a,  contract,  and  the  consideration  for 
the  contract,  are  distinct  and  dilTerent 
things.  Philpot  y.  Gruninger,  14  Walt.  670, 
20  L.  ed.  743;  Clark  v.  Continental  Improv. 
Co.  57  Ind.  135;  Standley  v.  Northwestern 
Mut.  L.  Ina.  Co.  86  Ind.  254;  Warey  v. 
Forat,  102  Ind.  205,  20  N.  E.  87;  Thomaa  t. 
Thomas,  2  Q.  B.  851. 

This  is  a  distinction  which  the  courts  of 
some  states  have  overlooked. 

There  is  a  line  of  cases,  moat  of  them  in 
Massachusetts,  holding  that  if  one  party  to 
an  ei^ecutory  contract  arbitrarily  refuses  to 
perform  it  on  his  part,  unless  the  other 
party  shall  agree  to  pay  him  more  money, 
and  thereupon  the  latter,  in  order  to  have 
the  contract  performed  at  once,  enters  into 
a  new  agreement  with  the  former,  and 
binds  himself  to  pay  the  extra  sum  demand- 
ed, the  new  agreement  is  valid  on  the  theory 
that  immediate  performance  of  the  old  con- 
tract is  worth  more  to  the  promisor  than 
his  right  of  action  for  damages  for  its 
breach,  and  that  this  supplies  the  necessary 
element  of  consideration. 

If  a  party  to  an  executory  contract 
chooses  to  waive  his  right  to  damages  when 
the  other  party  refuses  to  perform,  and 
elects  instead  to  make  a  new  contract  on 
the  subject  with  provisions  more  advanta- 
geous to  the  recalcitrant,  such  new  contract 
will  be  valid  and  rest  upon  a  sufficient  con- 
sideration. Holmes  v.  Doane.  S  Cush.  13S; 
Peck  V,  Requa,  13  Gray,  407;  Rollins  v. 
Marsh,   128   Mass.   llfl. 

The  making  of  a  new  contract  in  such 
eircumstaaees  is  held  to  be  in  legal  effect  a 
rescission  of  the  former  one.  Rollins  v. 
Marsh,  supra. 

When  a  party  to  a  contract  which  the  other 
party  refuses  to  perform  not  only  fails  to 
elect  to  stand  upon  it,  and  regard  the  acts 
and  declarations  of  the  other  party  as  a 
repudiation  of  its  terms  entitling  him  to  the 
benefits  thereof,  but  accepts  a  new  pro- 
posal from  the  other  party  and  afterwards 
joins  in  carrying  it  into  effect,  a  rescission 
of  the  contract  ts  wholly  consummated,  and 
it  is  too  late  to  revive  the  privileges  and 
obligations  of  such  contract,  for  they  have 
vanished  as  completely  as  if  they  never  had 
exieted.  Simmons  v.  Sweenev.  13  Cal,  App. 
283,  109  Pac.  266. 

When,  hy  the  refusal  of  one  party  to  per- 
form a  written  contract,  it  is  brought  to  an 
end,  the  other  party  has  his  election  to  sue 
for  damages  for  the  breach,  or  to  waive  his  ' 
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claim  and  contract  anew,  and  if  he  waiver 
and  makes  a  new  contract  either  written  or 
oral,  and  the  other  party  joins  and  fully  per- 
forms, the  new  contract  has  a  good  con- 
sideration to  support  it,  and  the  old  one  is 
abrogated.  Munroe  v.  Perkins,  0  Pick.  298, 
20  Am.  Dec.  475. 

When  a  party  abandons  his  contract,  the- 
other  party  to  it  has  an  election  to  sue  or 
make  a  new  contract,  and  if  he  electa  to 
make  a  new  contract  with  neir  and  additim- 
al  promises  on  his  part,  dependent  upon  per- 


iding  and  a  consideration  for  each 
other.      Coyner  v.  Lynde,  10  Ind.  282, 

When  work  had  begun  and  been  partly 
done  pursuant  to  an  oral  agreement  to 
excavate  a  section  oT  railroad  at  stated 
prices  for  earth,  loose  rock  or  rip-rap,  and 
solid  rock  removed,  and  then  the  agreement 
was  reduced  to  writing,  and  the  parties 
made  a  further  oral  agreement  which  pro- 
vided that,  regardless  of  the  rules  of 
measLirement  in  the  spec  ill  cations  of  the 
written  contract,  enough  of  the  earth 
excavated  should  be  accounted  loose  rock  or 
rip-rap,  to  insure  the  contractor  a  profit  on 
the  wEiole  job,  and  thereupon  the  work  pro- 
ceeded and  was  completed  under  such  fur- 
ther oral  agreement,  that  agreement  had 
sufficient  considerstion  to  give  it  vatiditv 
in  the  mutual  assent  of  the  parties  to  its 
terms  and  its  after  complete  performance. 
Courtenay  v.  Fuller,  65  Me.  lafi. 

A  written  contract  with  the  guardian  of 
a  lunatic,  to  furnish  board,  lodging,  and 
care  for  his  ward  for  life  in  consideration 
of  possessing  and  using  certain  real  and 
personal  property  of  the  ward,  found  after  a 
time  to  he  more  onerous  and  expensive  to 
perform  than  was  anticipated,  is  superseded 
by  a  subsequent  new  agreement  between  the 
parties  for  a  continuation  of  the  service  tor 
such  further  compensation  as  shall  be  found 
to  be  just.  Rollins  v.  Marsh,  128  Mass. 
116. 

After  a  building  under  construction  has 
been  partly  completed  under  a  contract 
covering  the  mason  work,  lathing,  and 
plastering,  and  a  greater  part  of  the  con- 
tract price  has  been  paid,  an  agreement  in 
writing  entered  into  by  the  owner  and  the 
contractor,  reciting  that  the  latter  would 
probably  be  inadequately  compensated  for 
bis  work  by  the  contract  price,  and  there- 
fore the  owner  should  and  would  pay  him 
such  sum  of  money  after  the  contract  price 
WHS  exhausted  as  would  insure  him  after  he 
had  paid  his  laborers  the  usual  or  current 
day  wages  paid  others  for  performing  like 
work,  rests  upon  a  sufficient  consideration 
and  is  valid  and  binding.  Scanlon  v.  NorUi- 
wood.  147  Mich.  139,  110  X.  W.  493. 

An  oral  agreement  between  owners  and 
contractors,  made  while  the  construction  of 
a  hotel  was  in  progress  under  a  written 
contract  prescribing  the  jirice  to  be  paid 
for  the  work  and  materials,  which  abro- 
gates the  written  contract  and  substitutes  a 
promise  by  the  owners  to  pay  the  contractor 
whatsoever  the  materials  and  labor  are  fair- 
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1y  and  justlj  worth,  on  the  faith  of  which 
the  contractor  goes  ou  and  completes  the 
building,  is  supported  bj  a  good  conaidi^ra- 
tion.  Munroe  j.  Perkins,  9  Pick.  298,  20 
Am.  Dec.  475. 

rhe  refusal  of  &  manufacturer  to  ihip  an^ 
more  goods  except  upon  different  and  speci- 
fic terms  respecting  digcountH  and  prices, 
to  a  merchant  ordering  the  products  of  the 
fictory  pursuant  to  a  previous  contract  for 
their  purchase  and  sale  during  a  stated 
period  in  the  future  at  stipulated  discounte 
From  list  prices  published,  to  be  paid  for  at 
the  end  of  each  month,  and  the  merchant's 
acquiescence  in  the  new  terras  demanded  by 
the  manufacturer,  in  order  to  procure  need- 
ed goods  to  supply  customers,  amount  to  a 
iFBiver  of  the  old  contract  and  of  the  dam- 
ages otherwise  recoverable  for  its  breach, 
and  the  making  of  a  new  contract  in  its 
stead,  and  for  the  substituted  contract  there 
is  a  sulIicieDt  consideration  in  the  shipment 
and  delivery  of  goods  and  their  acceptance 
on  the  new  terms.  Rogers  v.  Rogers,  13!) 
Mass.  440,  1  N.  £.  122. 

A  promissory  note  given  by  the  maker  to 
the  payee  in  consideration  of  the  ayu- 
rhronouB  resignation  by  the  latter,  at  the 
former's  request,  of  the  presidency  of  a 
bank,  is  founded  on  a  good  consideration, 
notn~ithstanding  there  had  been  a  previous 
agreement  between  the  parties  based  on  a 
valuable  conBideration.  that  the  payee 
would  resign  his  office  on  the  maker's  re- 
quest, which  the  payee  bad  refused  to  carry 
out;  because  the  case  falls  within  the  prin- 
ciple that  where  there  is  an  executory  con- 
tract which  one  party  declines  to  perform, 
and  a  new  contract  is  made  on  the  same 
subject,  the  latter  is  a  good  consideration 
for  the  promise,  and  does  not  come  within 
the  principle  that  the  doing  of  what  one  is 
already  under  a  legal  obligation  to  do  is  no 
consideration  for  a  promise.  Peck  v.  Requa,  I 
13  Gray,  407.  "The  fallacy,"  said  tlie  court 
in  answering  the  argument  that  the  payee 
did  on^  what  he  had  previously  agreed  to 
do,  "consista  in  asauming  that  the  original 
agreement  for  the  resignation  of  the  office 
was  the  only  consideration  of  the  note. 
But  the  case  shows  that  the  plaintiff  re- 
fused to  fulfil  this  contract.  He  may  have 
found  that  his  private  interest  or  his  duty 
to  others  required  him  to  continue  in  the 
office  and  to  incur  the  legal  consequences  of 
a  breach  of  his  contract  with  the  defendant. 
On  his  refusal  to  resign,  what  was  then  the 
relative    condition    of    the    parties!      The 

Elaintiff  still  held  the  office,  but  he  was 
able  to  the  defendant  for  a  breach  of  his 
agreement.  The  defendant  could  not  dis- 
pWe  him  or  in  any  way  compel  the  im- 
mediate performance  of  the  agreement.  He 
had  only  his  remedy  against  the  plaintiff 
for  the  breach.  But  he  did  not  see  fit  to 
resort  to  this.  Probably  it  would  not  have 
answered  hia  purpose,  which  seems  to  have 
been  to  procure  the  plaintiff  to  vacate  the 
office  immediately.  To  accomplish  this,  he 
entered  into  a  new  agreement  with  the 
plaiotilT.  Previously,  he  had  only  the  plain- 
tiff's agreement  to  resign.  By  the  new 
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contract  he  obtained  from  the  plaintiff  his 
actual  resignation,  and  in  consideration 
thereof  he  gave  the  note  in  suit.  By  the 
surrender  of  an  office  which  be  had  a  right 
to  return,  the  plaintiff  suffered  a  detriment, 
and  the  defendant  thereby  gained  an  ad- 
vantage, which  furnished  a  valid  considera- 
tion for  the  note." 

There  are  a  few  other  cases  outside  of 
Massachusetts  that  lend  a  certain  degree  'of 
support  to  the  doctrines  just  referred  to, 
in  which,  however,  certain  other  elements 
were  mixed  which  make  it  possible  to  dis- 
tinguish them  to  some  extent.  The  follow- 
ing three  are  examples: 

If  one  bound  by  law  to  do  a  thii.g  in  the 
first  instance  has  a  remedy  against  another 
in  certain  c i re uiii stances  for  indemnity,  and 
honestly,  witb  plausible  reasons,  asserts  the 
existence  of  such  circumstances  and  malces 
claim  for  the  indemnity,  and  the  other 
yields  to  his  contention  and  promises  to 
pay  him  for  doing  such  thing,  which  he 
does  relying  on  the  promise,  such  promise 
rests  upon  a  good  consideration  and  is  bind- 
ing. Brandon  v.  Jackson,  74  Vt.  78,  52  Atl. 
H4. 

An  agreement  to  modify  a  written  con- 
tract for  the  construction  of  a  sewer  and 
sewerage  system,  made  after  a  difference 
had  arisen  between  the  parties  over  the 
construction  of  the  contract,  and  the  con- 
tractor bad  in  good  faith  refused  to  go  on 
with  the  work  on  tlie  ground  that  the  con- 
struction of  the  other  party  left  out  of  the 
eoiitract  things  which  the  contractor  intend- 
ed and  expected  it  to  include  when  he  made 
it,  by  which  the  work  is  resumed  without 
further  objection  or  dispute,  is  founded  on 
a  sufficient  consideration.  New  Jersey 
Trust  &  S.  D.  Co.  v.  National  Gas  k  Constr. 
Co.  71  N.  J.  I..  29,  58  Atl.  104. 

A  refusal  of  agents  to  sell  sewing  ma- 
chines, to  go  on  and  do  business  under  their 
appointment  and  contract,  which  contains 
a  requirement  that  they  should  indorse  and 
unconditionally  and  absolutely  guarantee 
the  payment  of  all  notes  taken  from  pur- 
chasers of  machines  on  account  of  the  pur- 
chase price,  unless  the  principal  should 
consent  so  to  change  the  contract  and  terms 
of  the  agency  as  to  require  that  such  note* 
be  presented  for  payment  and  payment  of 
them  demanded  from  the  makers,  and  that 
they  be  protested  if  not  paid  and  notice  of 
protest  be  given  in  the  usual  way  to  the 
agents  to  hold  them  only  as  indoraers,  and 
the  consent  of  the  principal  to  change  the 
contract  accordingly,  make  a  valid  modifl- 
cation  of  such  contract  upon  a  good  con- 
sideration. Bryant  v.  Lord,  19  Minn.  396, 
Gil.  342.  This  case  upon  the  point  cited 
was  adversely  criticized,  although  not  over- 
ruled, in  King  v.  Duluth.  M.  &  N.  R.  Co.  SI 
Minn.  482,  63  N.  W.  1105,  because  of  the 
supposed  support  lent  by  it  to  decisions  up- 
holding doctrines  strongly  condemned  by 
the  critic,  from  which  cases— threatened 
breaches  of  contract  to  extort  additional  re- 
muneration—the case  may  plausibly  be  dia- 
tinguished  by  the  nature  of  the  contract 
and  the  character  of  the  modification. 
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It  was  contended  in  Moore  v.  Detroit 
Locomotive  Works,  14  Mich.  266,  where  the 
evidence  sliowed  a  failure  to  complete  and 
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(■i  th- 


in, and.  [or  several  weeka  lal*r  than,  thi 
time  Axed  by  a  nritten  contract  as  amended 
aubsequentlv  Ui  its  making,  and  the  manu- 
facturer refused  then  to  deliver  unleas  the 
purchaser  would  accept  the  engine  uncon- 
ditionally as  a  performance  of  the  contract, 
and  waive  all  damages  for  the  breach,  that 
there  was  no  coneidetation  for  the  agree- 
ment to  waive  because  the  purchaser  was 
legally  entitled  to  a  delivery  of  the  engine 
under  hie  contract,  and  got  nothing  but 
what  wa«  hie  ot  right.  To  this  it  was  an- 
swered by  the  court  that  while  the  purchaser 
was  entitled  to  an  engine,  he  waa  not 
entitled  to  that  particular  engine,  and 
could  not  get  title  to  it  until  it  was 
actually  delivered.  The  manufacturers, 
having  failed  to  deliver  when  they  agreed 
to,    had    their    option    to    deliver    if    the 

Surchaaer  would  accept,  and  thus  reduce 
Binages  for  the  breach  of  their  con 
tract,  or  they  might  submit  to  damages 
keep  the  machine,  and  sell  it  to  anotiieo 
purchaser,  possibly  for  a  higher  price.  Thi 
case  would  have  been  ditTcrent  if  the  engin< 
had  been  delivered,  and  after  receiving  ii 
the  purchaser  has  been  asked  and  had  agreed 
to  waive  his  damages,  because  in  that  case 
there  would  have  remained  nothing  for  the 
manufacturers  to  do  or  promise  which  would 
be  a  consideration  for  the  waiver. 

But  despite  the  Massachusetts  di 
just  cited,  others  affirm  it  to  be  the  rule 
in  that  commonwealth  as  elsewhere,  that 
A  promise  to  pay  one  for  doing  something 
he  waa  under  a  prior  legal  duty  to  do  is 
not  binding  for  want  of  a  consideration. 
Smith  V.  Bartholomew,  1  Met.  376,  35  Am. 
Dee.  365i  Cora.  v.  Johnson,  3  Cuah.  4.i4; 
Pool  V.  Boston,  5  Cush.  219;  Warren  v. 
Hodge,  121  MasK.  ]06. 

That  rule  was  applied  to  defeat  the  claim 
ot  the  piaintiifB  in  Parrot  v.  Mexican  C.  R. 
Co.  207  Mass.  184.  34  L.R.A.IS.S.)  281,  93 
N.  E.  590,  to  recover  an  additional  sum  of 
money  promised  for  expenses  in  publishing 
a  sportman's  ^'I'de  book  under  a  prior 
written  contract  making  no  provision  for 
such  a  payment. 

The  cases  just  cited  were,  together  with 
the  language  of  Allen,  J.,  in  Abbott  v. 
Doane,  183  Mass.  433,  34  L.R.A.  33,  47  Am. 
St.  Rep,  485.  40  N.  E.  197,  referred  to  in 
Parrot  v.  Mexican  C.  R.  Co.  supra,  as  ex- 
emplifying an  exception  recognized  in  Mas- 
sachusetts to  the  generally  acknoivtedged 
rule,  and  a  majority  of  the  court  expressed 
the  opinion  that  the  case  at  bar  did  not 
come  within  the  exception. 

In  harmony  with  the  decision  in  Sim- 
mons V.  Sweeney,  13  Csl.  App,  283,  109  Pac. 
265,  Judge  DeHaven,  of  the  United  States 
district  court  for  the  northern  district  of 
California,  in  Domenico  v.  Alaska  Packers' 
Asso.  112  Fed.  554,  held  that  seamen  who 
had  contracted  to  serve  as  mariners  and 
fishermen  on  a  voyage  to,  in,  and  from  seas 
off  Alaska,  and  who  had  refused  to  work 
L.R.A.1iH5n, 


unless  they  should  be  paid  higher  wages, 
which  the  employer  promised  to  induce  them 
to  go  on,  which  they  did,  were  entitled  to 
the  additional  wages  promised.  The  learned 
judge,  after  citing  the  two  opposing  lines  of 
cases  upon  this  subject,  opmed  the  true 
rule  to  be  that  laid  down  in  the  Massachu- 
setts decisions,  because,  said  he,  it  would 
seem  upon  principle  that  contracting  parties 
had  a  perfect  right  to  change  their  contract 
or  add  to  its  terms  for  any  reason  they 
might  deem  adequate,  and  they  might  also 
entirely  discharf^  their  agreement  and  sub- 
stitute for  it  another  upon  the  same  sub- 
ject, and,  he  thought,  there  ia  no  more  a 
legal  objection  to  a  promise  to  pay  more 
for  future  services  contracted  to  be  ren- 
dered than  to  an  agreement  that  services 
shall  be  other  or  different  from  those  named 
in  the  original  contract  with  a  correspond- 
reduction   in  the  compensa- 


is  imperfect.  To  make  it  complete,  . 
judge  should  have  considered  the  contrast- 
ing agreement  to  render  more  onerous  serv- 
ices or  to  work  longer  hours  exacted  by  the 
master  without  any  corresponding  increase 
in  the  wage.  Quite  a  different  matter.  The 
judgment  in  that  case  was  later  reversed  in 
54  C.  C.  A.  485,  117  Fed.  69,  upon  the  prin- 
ciple that  an  undertaking  to  render  services 
which  the  undertaker  is  already  obliged  by 
his  contrairt  to  render  for  a  stipulated  com- 
pensation is  no  consideration  at  all  for  a 
promise  by  the  party  for  whom  they  are  to 
be  rendered  to  pay  more  for  such  services 
than  the  contract  bound  him  to  pay.  The 
reviewing  court  disapproved  the  doctrine  of 
the  Massachusetts  cases. 

The  point  was  made  in  a  Georgia  ease 
that  an  alleged  agreement  by  a  firm  to  in- 
duce a  salesman  to  return  and  serve  out 
the  term  of  employment  according  to  his 
contract,  to  pay  him  a  higher  commission 
upon  surplus  sales,  where  he  had  quit  serv- 
ice because  the  employers  had  failed  in  per- 
forming an  undertaking  with  his  father-in- 
law  in  which  he  had  a  pecuniary  interest, 
was  without  any  consideration  to  support 
it,  because  the  salesman  was  bound  anyway 
to  perform  his  original  contract ;  but  the 
court,  while  holding  the  breach  by  the  sales- 
man of  bis  contract  to  be  without  legal  ex- 
cuse, found  that  the  evidence  tell  abort  of 
proving  that  the  alleged  new  contract  waa 
really  made,  for  the  reason  that  the  minda 
of  the  parties  never  met  upon  its  terms. 
Slix  V.  Roulston,  88  Ga.  743,  16  S.  E.  828. 

There  is  no  hard  and  fast  rule  under 
which  the  raere  existence  ot  a  prior  ofaliga. 
tion  to  do  the  acts  relied  upon  as  a  part 
performance  of  a  substituted  agreement  bars 
all  inquiry  on  the  subject.  Pearaall  v- 
Henry,  153  Cal.  314,  95  Pac.  154. 


It,  in  the  course  of  performing  a  contract, 

lexpected  obstacles  arc  encountered  or  new 

conditions  arise  that  the  parties  could  hav« 

~  "■'^'ler   contemplated   nor   rensonnbly   inre- 
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>KD,  making  the  pert< 
m  Img  advantageouB  than  was  anticipated, 
and  requiring,  equitably  at  leaBt,  a  resd- 
juatment  of  the  contractual  relationB,  a  sub- 
Bcquent  agreement  of  the  parties  providing 
Ih&t  he  who  M  called  upon  to  meet  the  new 
obligationB  ehall  be  correapondinglj  compen- 
nted  b;  an  increase  oC  remunpratioti  or  a 
decreaM  ol  outlay  is  generally  deemed  to  be 
mppoTted  by  a  sufficient  consideration. 

The  cue  IB  then  one  to  which  the  general 
principle  that  a  promiae  to  pay  Bomething 
for  what  the  recipient  of  the  promtBe  it 
bound  to  do  already  by  contract  ia  nudum 
pactum  doee  not  apply. 

Although  at  times  it  may  be  difficuit  to 
distingui^  upon  the  facts  some  of  the  cases 
held  to  be  governed  by  the  peneral  principle, 
from  others  which  were  held  to  fall  within 
the  exception,  yet  there  are  numerous  illuB- 
tratioDs  of  the  latter  class. 

An  agreement  to  annul,  modify,  or  make 
further  compensation  for  an  agreement 
nperatinjf  oppressively  by  reason  of  a  change 
nf  eircumstainces,  or  a  contract  obtained  by 
a  miatahe,  doea  not  lack  conBideration.  Gal- 
mton  T.  OalTeston  City  B.  Co.  40  Tex.  435. 

If  one  refuses  to  perform  his  contract  be- 
cause there  have  arisen  some  unforeseen  and 
lubstaotial  difficulties  in  performing  it 
nhich  were  neither  known  nor  anticipated 
by  the  parties  when  they  entered  into  the 
contract,  and  which  cast  upon  him  addi- 
tional burdens  not  contemplated  by  the  par- 
ties Kt  the  outset,  the  promise  of  the  op- 
posite party  of  e^tra  or  additional  beneHts 
if  the  contract  shall  be  completed  it  sup- 
ported by  a  valid  consideration ;  but  cases 
of  this  character  form  an  exception  to  the 
Keneral  rule  that  a  promise  to  do  what  one 
is  already  legally  bound  to  do  is  insufficient 
"nnsi deration  for  another  promise  in  return. 
King  V.  Duluth,  M-  &  N.  R-  Co.  61  Minn- 
482,   63   N.   W.   1105. 

Obstacles,  dlMculties,  and  burdens  aris- 
ing iu  course  of  performing  a  contract 
which  will  excuse  a  party  encountering 
them  in  refusing  to  go  on  unless  some  modi- 
fication ia  consented  to,  and  compensation 
or  relief  afforded  by  the  other  party,  must 
be  substantial,  unforeseen,  and  uncontemp- 
lated by  the  parties  when  they  made  the 
contract,  hut  they  need  not  be  such  as  legal- 
ly to  JDstify  the  party  in  breaking  bis  ron- 
Iract  nnlees  bis  demands  shall  be  granted, 
or  to  warrant  a  court  of  equity  in  absolving 
him  from  his  contract.  It  is  enough  if  they 
tre  such  as  to  render  his  reouests  reasonable 
md  fair,  and  to  rebut  all  inference  that 
he  is  seeking  to  evade  an  unprofitable  con- 
tract, or  to  extort  more  compensation  from 
the  necessities  of  the  other  party.  Mere 
insufTiciency  of  the  contract  price  due  to 
in  error  of  judgment  and  to  an  excusable 
mistake  of  fact  is  not  enough.    Tbid. 

An  oral  agreement  i>etween  a  contractor 
and  a  railroad  company  after  work  has 
been  begun  and  for  some  time  has  progressed 
under  a  written  contract  for  excavating  ft 
>^t  through  a  hill  for  the  line,  and  it  has 
been  discovered,  where  there  was  no  means 
of  knowing  at  the  outset,  that  instead  of 
I-.R.A.lfll5Tt. 


soil  and  loose  shale  a  solid  ledge  of  rock 
must  be  cut,  amounting  to  nearly  half  the 
entire  required  excavation,  by  the  terms 
of  which  the  contractors  are  to  proceed 
diligently  with  the  work  and  receive,  in- 
stead of  the  price  stated  in  the  writing, 
whatsoever  should  be  a  fair  and  just  com- 
pensation, is  valid,  and  rests  upon  a  good 
consideration  to  be  found  in  the  mutual  mis- 
ts ke  of  both  parties  respecting  the  real 
character  of  the  material  to  be  removed 
when  the  written  contract  wae  made,  and 
their  mutual  agreement  correcting  the  com- 
pensation fixed  by  that  mistake.  John  King 
Co.  V.  Louisville  k  N.  R.  Co.  131  Ky.  48, 
114   S.  W.  308. 

Notwithstanding  a  provision  in  a  subcon- 
tract for  constructing  a  railroad  stipulates 
for  completing  the  work  at  a  certain  time, 
and  makes  that  time  of  the  essence  of  the 
contract,  when  the  progress  of  the  work  lias 
been  delayed  by  conditions  and  causes  for 
which  the  subcontractors  were  not,  but  tor 
some  of  which  the  original  contractors  were, 
responsible,  and  when,  too,  the  railroad 
company  consented  to  extend  the  original 
contractor's  time  to  complete  the  road,  and 
it  was  in  fact  actually  finished  and  accept- 
ed with  the  extended  time  by  the  railroad 
company,  an  extension  granted  by  the 
original  contractor  to  the  subcontractors 
after  the  time  first  fixed  had  expired 
amounts  to  a  waiver  of  the  provisions  of 
the  subcontract  respecting  time  and  penal- 
ties for  breach  of  time  provisions.  VVinston 
Bros.  V.  Louisiana  Cent.  Constr.  Co.  127 
La.  10,  53  So.  387. 

When  a  railroad  company,  by  changing 
the  location  of  its  line  and  by  sundry  de- 
faults of  its  own,  has  bo  far  delayed  the 
work  of  a  contractor  for  grading,  clearing, 
and  constructing  its  roadbed  under  a  con- 
tract to  complete  it  within  a  stated  time 
for  a  stipulated  price  for  each  general  item 
of  work  and  labor  to  be  performed,  that 
the  contractor  is  unable  to  flnish  within  the 
time  agreed  upon  except  at  a  greater  ex- 
pense, an  agreement  by  the  railroad  com- 
pany to  waive  delays  and  defaults  of  the 
contractor,  and  to  pay  extra  compensation 
for  completing  the  coiitraot  on  time,  is 
supported  hy  a  legal  consideration.  King  v. 
Duluth,   M,    ft   K,   R.    Co.   supra. 

When  there  was  a  contract  between  a  con- 
tractor and  a  subcontractor  to  excavate  roek 
and  grade  a  section  of  railroad  at  a  price 
based  on  representntions  of  the  railroad 
engineer  rcBpecting  the  character,  quality, 
and  fitness  for  after  use  of  the  rock  to  be 
removed,  and  it  has  been  discovered  in 
course  of  the  work  that  such  rock  was 
harder  to  drill  and  blast  than  was  repre- 
sented, and  thus  more  expensive  to  re- 
move, and  WBB  also  worthless  to  use  as 
expected  for  foundations  and  culverts,  a  re- 
fusal of  the  subcontractor  to  go  on  with- 
out additional  compensation,  snd  a  promise 
by  the  contractor  to  pay  a  higher  price  for 
rock  excavation,  followed  by  a  continuation 
of  the  work  under  the  new  arrangement, 
amount  to  a  waii'er  of  performance  of  the 
original    contract    respecting    the    price    of 
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excaviiting  rock,  ftoi]  the  substitution  of  a. 
new  agreement  b;  mutual  consent  upon  & 
sufficient  consideration.  Oeborne  v.  O'Reil- 
ly, 42  N.  J.   Eq.  487,  B  Atl.  20B. 

An  emplojment  eontract  for  tlie  labor 
of  a  dozen  workmen  in  excavating  and  tun- 
neling for  a  line  of  railroad,  partly,  per- 
formed when,  upon  a  change  of  route,  half 
of  the  laborers  quit  work,  is  validly  jiiodifled 
and  BUppIanttd  upon  a  sufTicient  eonsidera- 
tiou,  by  a  new  agreement  with  the  others 
to  continue  work  upon  tlie  new  route  for  a 
stated  sum  in  payment  of  past  labor  and  a 
per  diem  wage  for  future  lalfor.  Anderson 
V,  McDonald,  31  Wash.  274,  71   Pac.  1037. 

A  parol  agreement  betwen  a  corporation 
and  a  contractor  to  build  piers  for  a  bridge 
according  to  the  terms  of  a  written  contract 
tor  a  stipulated  compensation,  made  after 
the  work  had  been  in  prt^ress  some  time, 
and  when  it  had  been  discovered  that  the 
bed  rock  upon  which  the  masonry  was  to 
rest  did  not  lie  as  near  the  surface  aa  it 
was  at  the  outset  supposed,  modifying  the 
written  sgreement  by  providing  for  the 
payment  of  the  fair  and  reasonable  worth 
of  excavating  below  the  depth  mentioned, 
instead  of  at  the  rate  per  cubic  yard  as 
originally  provided,  is  supported  by  a 
sufllcient  consideration  in  the  adjustment  of 
»,  controversy  as  to  tiie  construction  and 
ae  to  what  should  have  been  embraced  in 
the  written  contract,  followed  by  continua- 
tion of  the  work.  Imcson  v.  Newport  &,  C. 
Bridge  Co.   5   Ky.  L.   Rep.   685. 

An  afrreement  between  a  contractor  and 
a    public     corporation,     made    during    the 

Progress  of  a  constructive  public  work  un- 
er  a  contract  calling  for  payments  month 
hy  month  for  work  previously  done,  made 
upon  the  inability  of  the  latter  tn  raise  the 
needed  money  and  make  the  promised  pay- 
ments, that  the  work  should  be  suspended 
for  an  indollnite  time  until  money  to  pay 
for  it  should  be  forthcoming,  is  supported 
bv  a  sufficient  consideration.  Dyer  v.  Mid- 
dle Kittitas  Irrig.  Dist.  25  Wash.  80,  Qi 
Pac.  lOOB, 

An  oral  agreement  by  a  landowner  and  a 
contractor  to  furnish  the  materials  and 
erect  a  building  on  the  land,  entered  into 
while  tbe  work  is  in  progress  under  a  prior 
contract,  and  made  in  view  of  a  great  in- 
crease in  the  market  price  of  the  required 
materials  since  the  contract  was  made,  to 
go  on  with  and  finish  the  work  for  whatever 
compensation  should  be  right,  just,  and 
equitable,  regardless  of  the  contract  price, 
is  bas'.d  on  a  sufficient  consideration  in  the 
mutual  promises  of  the  parties.  Bishop  v, 
Buase,   60  III.  403. 

An  arrangement  between  a  contractor  to 
build  a  house,  and  the  owner,  made  after 
the  work  had  been  partly  done  and  the 
contractor  had  been  taken  ill  so  that  he 
was  unable  to  go  on,  by  which  the  owner 
agreed  to  hire  others  to  complete  the  build- 
ing and  to  deduct  from  the  contract  price 
only  the  actual  expenditures  he  should  be 
eonipelied  to  make,  amounts  in  legal  effect 
to  an  abandonment  of  tbe  old  conb'act  and 
the  substitution  of  »  new  one 'in  its  plaoe, 
L.RJ,.Ifil6B. 


and  not  the  mere  appointment  of  the  owner 
by  the  contractor,  as  his  agent  to  hire  work- 
men and  Hnish  performing  the  contract; 
therefore,  after  the  work  has  been  completed. 
the  contractor  cannot  recover  the  original 
contract  price  and  leave  the  owner  to  estab- 
lish independently  his  claim  for  disburse- 
ments in  completing  the  building,  but  the 
contractor  can  recover  upon  the  modified 
contract  as  such  only  the  surplus  of  the 
contract  price  over  and  above  what  he  may 
have  received  and  the  owner  may  have  paid 


96  N.   E.   333. 

An  oral  agreempot  between  owner  and 
contractor,  made  after  entering  into  and  be- 
ginning work  under  a  building  contract  in 
writing,  upon  discovering  rodts  embedded 
in  the  soil,  of  the  existence  of  which  both 
parties  were  ignorant  and  unsuspecting 
when  the  contract  was  made,  and  the  pres- 
ence of  which  precluded  effective  pile  driv- 
ing, the  rocks  having  been  deposited  by  the 
wrongful  act  of  the  city  in  which  the  land 
was  situated,  that  the  contractor  should  re- 
move such  rocks  and  be  paid  by  the  owner 
for  the  expense  of  doing  so,  and  should  also 
keep  an  account  of  the  work  and  cost  of  re- 
moval as  a  basis  for  the  owner's  claim  for 
damages  against  the  city,  is  valid,  and  rests 
upon  a  good  consideration.  Michaud  r. 
MacGrcgor,  61  Minn.  IBS,  63  K.  W.  479. 
The  facts  disclose  a  valid  consideration  to 
support  the  contract,  said  the  court;  a 
bona  Ade  controversy  uas  settled.  Tbe  con- 
tractor's promise  and  performance  as  to 
keeping  an  account  of  the  cost  of  removal 
of  the  rocks,  and  furnishing  the  appellant 
with  evidence  of  hie  damages,  were  a  dis- 
advantage to  the  former  and  a.  benefit  to 
the  latUT. 

The  promise  of  a  landowner  engaged  in 
constructing  a  house  througli  separate  con- 
tractors for  different  sorts  of  material  and 
Inbor,  to  pay  a  certain  sum  over  and  above 
tbe  contract  price  to  the  contractor  for  the 
carpenter  work,  to  induce  him  to  go  on 
and  finish  sucii  work,  is  supported  by  a  good 
consideration  where  it  was  discovered  dur- 
ing the  progress  of  the  work  that  the  walls 
and  partitions  built  by  the  mason  con- 
tractor were  so  irregular  and  crooked  that 
extra  labor  and  expense  were  in  consequence 
imposed  upon  the  carpenter.  Marten  v. 
Brown,  80  N.  ,T.  U  143,  76  Atl.  1009. 

When  a  contractor  for  work  of  a  certain 
character  on  a  building  agrees  with  the 
owner  upon  a  stipulated  price  less  than 
his  estiniate  according  to  the  specification  a. 
on  the  owner's  assurance  that  a  part  of 
such  work  equal  in  value  to  the  deduc- 
tion made  would  not  be  necessary  or  in- 
sisted upon,  and  it  subsequently  develops 
in  the  progress  of  the  work  that  such  work 
was  really  indispensable,  a  subsequent  agree- 
ment by  the  owner  to  pay  the  contractor  an 
additional  sum  to  cover  the  work  omitted 
from  his  estimate,  made  upon  the  contract- 
or's refusal  to  proceed,  ia  supported  hy  a 
sufficient  consideration.  Stewart  v.  Ket- 
eltas,  36  N.  Y,  388. 
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_  e  course  of  construction, 

contractor  to  furuUh  the  material  and  do 
the  gt^neral  plumliing  work  in  the  building 
mt  a  Sxed  price,  an  additional  amount  to 
cover  the  value  of  materials  which  had 
been  abstracted  by  thieves  after  a  large  por- 
tion III  them  bad  been  put  in  place,  and  the 
labor  of  replacing  the  stolen  property  ac- 
cording to  its  fair  and  reaaonable  value, 
rptits  upon  a  good  consideration,  and  is 
valid.  Innea  t.  Ryan,  37  Misc.  600,  70 
N-    V.   Supp.   921. 

A  new  contract  between  a  land  ovrner  and 
on*  of  several  contractors  to  erect  a  build- 
ing for  him,  made  after  work  on  the  build- 
ing under  the  original  contract  was  sus- 
pi^nded  in  consequence  of  the  fall  of  une  of 
the  walls,  and  a  resulting  dispute  as  to 
who  was  reeponaible  for  the  collapse,  pro- 
viding for  the  resumption  and  completion  of 
the  work,  is  a  waiver  and  abrogation  of  the 
old  contract  and  its  obligations,  and  a  sub- 
stitution of  another  in  its  place,  supported 
bv  a  sufficient  consideration.  Brodek  v. 
Farnum,   11   Wash.  566,  40  Pae.  189. 

A  coutrHCt  to  dig  a  well  for  a  stipulated 
sum  payable  only  on  condition  that  a  rea- 
sonable and  fair  flow  of  water  was  ob- 
tained, but  also  conditioned  upon  no  rock 
bein^  encountered  in  digging,  is  validly 
modified  upon  a  suHicieiit  consideration, 
upon  roek  being  encountered,  so  as  to  pro- 
vide for  the  payment  of  a  faij  and  just 
compensation  lor  the  work  and  its  continu- 
ance until  water  is  obtained  in  useful  qusu- 
tities.  Prye  v.  Kalbaugh,  34  Utah,  :)0Q,  »7 
Pac.   331. 

The  abandoning  of  a  contract  to  dig  and 
stone  a  well  complete  with  3  feet  of  water 
within  ten  days,  liccanae  of  delays  white 
the  work  was  proceeding  in  good  faith 
with  reasonable  diligence,  due  to  the  caving 
in  of  the  sides  of  the  excavation,  and  the 
mutual  agreement  of  the  parties  to  go  on 
and  finish  within  a  furtlier  stated  time, 
make  a  new  and  siUistituted  contract  sup- 
ported by  a  sufficient  eonsidrration  to  be 
found  in  the  fact  tliat  the  landowner,  by 
the  modification  and  exteoeion.  Secured  the 
beni-tit  of  the  work  alri'udy  done  and  could 
probablj-  have  the  well  to  use  sooner  by 
allowing  the  contractor  to  finish  it  rather 
than  a  third  person,  while  the  contractor 
in  turn  gained  an  extension  of  time  to  per- 
form his  contract,  Connelly  v.  Devoe,  37 
Conn.  570. 

A  modification  of  a  contract  by  which 
t  landowner  having  sold  another  person  the 
right,  for  a  cash  payment,  to  cut  all  the 
timber  of  the  land  at  a  stated  annual 
rste.  to  be  paid  for  at  a  named  sum  the 
tliouaand  feet  as  cut,  made  after  a  forest 
fire  had  seriousl}'  damaged  much  of  the 
limber,  so  that  the  injured  trees,  if  left  un- 
cut, would  be  a  total  loss,  by  which  the  li- 
cense was  bound  promptly  to  cut  the  burned 
tuuber  and  was  chargeable  at  a  leso  rate 
the  thousand  feet  up  to  a  specifled  number 
oi  feet  for  mch  burned  timber  when  cut, 
i>  founded  upon  a  sufficient  considoration. 
I        I.R.A.1916B. 
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An  agreement  between  the  seller  and  buyer 
of  a  machine  for  sawing  barret  staves,  upon 
which  a  vendor's  lien  had  been  retained, 
and  for  which  a  purchase  money  note  had 
been  given  payable  by  consent  in  staves  to 
the  number  of  half  a  million  at  $12.50  per 
thousand,  by  a  deduction  of  $1  for  every 
thousand  delivered,  made  after  the  selling 
price  of  staves  in  the  open  market  had 
doubled,  rescinding  the  sale  end  substituting 
for  it  the  return  hy  the  vendor  o[  the  note 
and  the  return  by  the  vendee  of  the  machine, 
together  with  the  remainder  of  the  half 
million  staves  in  consideration  of  its  use,  ia 
supported  by  a  good  and  sofflcient  confidera- 
tion.  Wrlch  v.  Mischke,  164  Mo.  App.  728, 
136  S.  W.   36. 

After  a  contract  to  deliver  a  certain  num- 
ber of  cords  of  wood  within  a  stated  time 
on  board  railway  curs  at  a  named  station, 
for  a  stated  price  the  cord,  has  been  made, 
and  is  as  yet  wholly  unperformed,  and 
while  its  obligations  are  to  be  met  in  the 
future,  and  it  is  discovered  that  the  wood 
cannot  be  cut  and  delivered  within  the 
prescribed  time  at  the  price  agreed  upon 
without  very  great  loss  to.  the  party  who 
agreed  to  cut  and  deliver  it,  a  mutual  agree- 


tion.      Folev   v.   Storrie,   4   Tex.   Civ.    App. 
377,  23  S.  W.  442. 

A  modification  of  a  shipping  contract  un- 
der which  cattle  have  been  accepted  for 
transportation  to  a  named  destination  by  a 
common  carrier,  agreed  upon  when  transpor- 
tation has  been  interrupted  by  a  strike  of 
the  carrier's  servants,  and  when  the  carrier 
LB  unable  to  perform,  whereby  the  shippers 
assume  the  care  and  management  of  the 
beasts  at  the  place  where  they  are  interned 
until  they  can  be  sent  forward,  and  the  car- 
rier undertakes  in  turn  to  pay  the  expense 
entailed  hy  the  care  of  the  stock  and  any 
damage  sustained  hy  the  shippers  from  the 
delay,  mutually  consented  (o.  although  it 
costs  greater  burdens  on  the  carrier  and 
lessens  those  of  the  shipper,  is  supported 
by  a  sunicient  consideration.  Car»tcns  v. 
Burleigh.  20  Wash.  283,  55  Pac.  221. 

A  new  and  mutual  agreement  between  a 
life  insurance  company  and  its  general  agent 
in  a  state  from  which  it  is  withdrawing  in 
consequence  of  adverse  legixlation,  relating 
to  collections  at  the  home  office  of  future 
premiums  from  policy  holders  in  such  state, 
upon  which  commissions  were  by  previous 
agency  contracts  payable  at  a  certain  rate 
to  the  general  agent,  and  which  were  in  cer- 
tain circumstance*  revocable  by  either  par- 
ty, changing  such  rate  of  commissions  and 
the  charges  for  collecting  future  renew^al 
premiums  directly  by  the  company,  is  valid, 
and  is  anpported  by  a  sufficient  considera- 
tion. Washington  K  Ins.  Co.  v.  Reiuhardt, 
—  Tex.  Civ.  App.  — ,   142   S.  W.  596. 

An  agreement  by  the  proprietors  ol  » 
school  to  pay  increased  compensation  to  » 
teacher  employed  by  them  to  teach  a  '='°"„ 
under  a  contract  for  » '  "' —  "' 


inual  salary  of   a 
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■tAted  amount  is  BUpported  hy  >  HulGcietit 
«onBlderatioii  when  tke  number  of  pupils 
the  claBB  has  been  increaaed  abgut  35  per 
ixnt  nnd  the  labor  of  teaching  them  is  cof' 
respondingly  greater.  Freeland  v.  Bacon, 
27  N.  Y.  e.  R.  273,  7  N.  Y.  Supp.  674. 

IX.  BeclprocUjf  of  bencfltH  and  burdens 
as  <?onaideratlon  for  secondary  con- 
Any  new  agreement  between  the  parties 
to  an  existing  executory  contract,  niade  in 
iiihstitution  or  modification  of  the  eider 
compact,  and  bilateral  in  t)eneflt  and  burden, 
has,  like  the  primary  contract,  a  sufficient 
consideration  in  the  reciprocating  advan- 
tages and  obligations  which  it  confers  and 
impoHcs.  Th«  illustrative  examples  are  a 
multitude. 

Where  the  buyera  of  merchandise  by  a 
written  order  signed  and  given  to  a  travel- 
ing salesman  of  the  sellers,  and  forming  in 
itself  a  complete  contract  of  sale  when 
accepted  and  Qlled,  decline  on  the  arrival 
of  the  goods  by  common  carrier  to  accept 
them  unless  the  sellers,  in  fulfilment  of  the 
salesman's  alleged  oral  promises  when  be 
got  the  order,  will  send  free  additional 
goods  and  do  certain  other  things,  and  the 
sellers  in  turn  a[>ree  to  ship  more  goods 
free  and  to  connider  the  other  demands. 
the  letters  and  telegrams  embodying  the 
floal  understanding  make  up  a  new  and 
valid  contract  modifying  in  the  particulars 
specified  the  original  contract  of  sale,  and 
the  mutual  engagements  of  the  parties  in 
them  constitute  a  Huffieient  consideration. 
Capitol  Food  Co.  v.  Mode,  —  Ark.  — ,  166 
S.  W,  637. 

A  supplemental  agreement  between  the 
sellers  of  a  cargo  of  lumber  purchased  for 
export  to  fill  a  foreign  order,  which  the 
sellers  had  by  several  contracts  agreed  to 
deliver  in  kind,  quality,  and  sizes  to  con- 
form to  the  foreigners'  requirements,  made 


standards  contracted  for,  bj  which  the  sell- 
ers promised  to  hold  harmless  and  indemni- 
fy the  purchasers  against  all  loss  suffered 
by  allowing  the  deliveries  '  '  " 

lumber  to  go  abroad 
cient  consideration. 
Fla.  544,  17  So.  745. 

After  a  merchant  had  ordered  from  a 
manufacturer's  salesman,  subject  to  his 
principal's  approval,  100  rolls  of  carpet,  to 
be  shipped  25  at  once,  and  the  remainder 
in  three  equal  shipments  in  the  following  au- 
tumn, each  a  month  a  part,  and  the  manu- 
facturer had  delivered  the  first  25  rolls  and 
failed  to  ship  any  more,  an  agreement  made 
the  next  spring  between  the  two  whereby 
the  manufacturer  was  released  from  alt  ob- 
ligation to  fill  the  balance  of  the  order,  and 
in  turn  undertook  to  ship  25  rolls  of  carpet 
billed  at  the  same  price  as  was  charged 
the  previous  year,  is  supported  by  a  good 
consideration,  and  binds  both  parties.  Albin 
Co.  V.  Firth  Carpet  Co.  24  Ky.  L.  Rep.  2432, 
74  S.  W,  212. 
L.R.A.t9I5B. 


An  agreement  by  the  seller  of  mercban- 
dise  sold  by  sample,  made  after  deliverj 
and  upon  tne  buyer's  complaint  that  the  | 

goods  delivered  were  inferior  to  the  sample  ' 

shown,   to   reimburse  the  buyer   the   differ-  I 

ence   hetween   the    price   paid   by   him   and  i 

the  price  he  obtained  upon  a  resale,  is  sup- 
ported by  a  sufficient  consideration  when  ac-  i 
cepted  by  the  buyer.     Borden  v.  Fine,  212  ■ 
Mass.  425,   68   N.   E.   1073.  I 

Tbat  the  parties  to  a  contract  for  the 
sale   of   seed   of   a   designated   grade   at   a  I 

stated  price  the  bushel,  for  future  delivery,  , 

to  enable  the  buyer  to  fill  a  contract  with  a  ' 

third   party,  alter  delays   had   occurred  in  | 

deliveries,  abrogated  the  contract,  and  by 
a   subsequent   agreement   made   substantial  '■ 

changes  in  its  terms,  thereafter  conforming 
their  conduct  to  the  modification  assented 
to,  will  uphold  the  modifying  agreement 
so  far  as  consideration  is  concerned.  Can- 
non-Weiner  Elevator  Co.  v.  Boewell,  117  Mo. 
App.  473,  93  S.  \V.  355. 

An  agreement  to  cancel  a  written  contract 
for  the  sale  and  delivery  of  10,000  bushels 
of  barley  at  48  cents  the  bushel  within 
three  weeks,  ivhicb  the  vendor,  to  the 
vendee's  Joss,  had  failed  to  perform,  substi- 
tuting an  obligation  by  the  vendor  to  pay 
the  vendee  a  sum  of  money  equal  to  the 
net  profifa  he  would  have  gained  by  reselling 
the  barley,  had  it  been  delivered  as  con- 
tracted, and  releasing  all  claims  for  dam- 
ages on  account  of  the  breach  of  the  can- 
celed contr-aet.  js  supported  by  an  ample 
consideration.  Hartnig  v.  -American  Malt- 
ing Co.  74  App.  Djv.  140.  77  X.  Y.  Supp. 
533,  affirmed  without  opinion  in  175  N.  Y. 
489,  67  .V.  E.  1083. 

Where  a  written  contract  providing  for 
the  sale  and  delivery  of  several  tons  of 
scrap  steel  at  stated  prices  and  in  various 
lots  at  divers  times  has  not  been  fully  per- 
formed by  the  seller  in  respect  of  quantities 
delivered  and  promptitude  of  shipments,  and 
the  buyer  waives  the  brcacli  and  tliere- 
upon  agrees  with  the  seller  to  accept  a  fixed 
quantity  of  the  steel  of  a  designated  qual- 
ity at  certain  stated  times,  and  at  prices 
different  from  those  specified  iD  the  former 
contract,  and  the  seller  assents  to  the  new 
arrangement,  the  legal  result  is  a  cancelation 
of  tbe  old  contract  and  the  making  of  a 
new  one  as  a  substitute  for  it,  with  different 


Co.   194   Pa.  475,  75  Am.  St.   Rep.  704,  45 
Atl.  370, 

When  a  written  order  embodying  a  new 
contract  is  substituted  (or  a  wholly  unper- 
formed previous  contract  of  purchase  and 
sale  of  wagons,  and  it  contains  many  dif- 
ferent provisions  all  more  advantageous  to 
the  seller  and  mors  onerous  on  the  buyer, 


guaranty  of  efficiency  and  against  breakages 
and  his  covenant  to  keep  the  wagons  in  re- 
pair, the  new  contract  cannot  be  avoided 
by  the  buyer  on  the  ground  that  it  is  want- 
ing  in   a   sufficient   consideration.      Caplei 
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V.  Port   Huron   Engine  &   Tlirealier   Co,  — 
Tex.  Civ.  App.  — ,  131  S.  W.  303. 

A  new  contract  of  sale  of  a  tlireslnng 
Diftthine,  made  bj  tlie  vendor  to  one  mem 
ber  of  a.  partnersliip  which  liad  bought  i< 
berore.  used  it  a  season,  and  Burrendered  it, 
tontaining  some  terms  not  included,  Hud 
omitting  others  embraced,  in  the  former  con 
tract  of  sale,  supersedes,  and  IB  a  subetitut« 
for,  the  previous  contract,  and  its  mutual 
it;  is  a  sufficient  consideration.  Parl;er  v. 
Advance  Thresher  Co.  75  Wash.  505,  135 
Pac.  229. 

An  agreement  l>etween  the  vendor  and 
vendee  of  a  steam  plow  sold  under  ai 
press  warranty  that  it  would  break  up  and 
properly  turn  salt  ^ass  sod  on  the  buyer's 
[arm,  made  after  it  had  been  discovered 
tliat  it  would  be  impossible  for  a  long 
pL-riod  of  time  to  teat  such  plow  upon  tlie 
buyer's  farm,  to  try  it  out  upon  other  land 
instead,  by  mutual  consent,  is  a  valid  modi- 
fication ol  the  sale  contract  by  substitution 
of  a  different  place  of  try-out,  and  neods  no 
additional  consideration  to  support  it  be- 
yond that  of  the  original  contract.  Amarillo 
Hardware  Co.  v.  McMurray,  16  X.  M.  562, 
HO  Pftc.  833. 

A  proposal  in  writing  by  contractors  to 
accept  $750  in  full  for  furnaces  and  heat- 
ing apparatus  put  in  by  tliem  in  a  public 
schoolhouse.  and  guaranteed  to  heat  the 
building,  for  a  contract  price  of  S1.050, 
iind  to  be  paid  the  balance  with  interest  if, 
during  tic  enauing  winter,  they  should  de- 
monstrate to  the  satisfaction  of  the  school 
board  the  ability  of  such  furnaces  adequate- 
ly to  warm  the  building,  accepted  by  the 
school  board  and  followed  by  the  immediate 
payment  and  receipt  of  the  $750.  constitutes 
a  valid  substitute  for  the  original  contract, 
founded  on  a  good  consideration.  Richard- 
son A  B.  Co.  V.  Independent  Dist.  70  Iowa, 
573,  31  N.  W.  871. 

An  agreement  for  the  conditional  sale 
and  purchase  of  a  fire  extinguishing  appara- 
tus to  be  installed  on  or  prior  to  a  named 
date,  in  working  order,  in  buildings  belong- 
ing to  the  purchaser,  at  a  stated  price  with 
sundry  provisions  respecting  times  and 
amounts  of  payment,  the  location  of  the 
title  pending  payment  in  full,  rentals  until 
payment  and  approval  by  public  officers 
and  Gre  insurance  boards,  which  agreement 
was  not  performed  by  the  seller  when  the 
date  fixed  upon  came  and  passed,  and  which 
the  purchaser  claimed  to  be  entitled  to  re- 
is  validly  modified  upon  a  sufficient  con- 
sideration by  a  new  oral  agreement  provid- 
ing for  the  delivery  and  installation  of  the 
apparatus  thereafter  aa  soon  as  may  be, 
and  the  abatement  from  the  purchase  price 
of  a  sum  equal  to  the  excess  paid  by  the 
purchaser  in  fire  insurance  premiums  for 
the  deferred  time  over  and  above  what  he 
would  have  been  charged  had  the  apparatus 
lieen  installed  and  working  in  hia  premises 
during  such  deferred  time.  H,  G.  Vogel  Co. 
V,  Wolff,  16fl  App.  Div.  584,  141  N.  Y.  Supp. 
750. 

A  promise  by  the  owner  of  a  steamboat 
L.R.A.1015B. 


which  was  wrecked  or  destroyed  hy  a  col- 
lision with  another  vessel  after  be  had  sold 
an  interest  therein,  to  repay  to  the  buyer 
the  money  paid  on  account  of  the  pur- 
chase price,  and  upon  an  agreement  to  re- 
sume the  entire  ownership,  is  valid,  and 
rests  upon  a  sufficient  consideration.  Kelly 
V.   Bliss,  64   Wis.  187,  11  N.  W.  488. 

An  agreement  in  writing  for  the  sate  and 
purchase  of  a  printing  business  and  outfit 
upon  credit,  conditioned  upon  the  payment 
of  the  purcliase  price  at  the  times  specified, 
the  title  to  remain  in  the  seller  until  pay- 
ment in  full,  executed  as  a  aubetitute  for 
a  previous  contract  for  an  absolute  and  un- 
conditional sate  of  the  same  property  for 
cash,  mutually  abandoned,  is  supported  by 
a  a  u  flic  lent  consid'.-ration.  Richards  v. 
Ilellen,  l.-iS  Iowa,  08    133  N.  W.  393. 

The  anticipation  oy  several  days  of  the 
time  for  completing  a  contract  for  the  sale 
and  purchase  of  a  atock  of  goods  and  the 
taking  of  a  lease  f^r  a  retail  shop,  on  the 
part  of  the  purchaser,  and  his  simultaneous 
consent  to  the  seller's  selling  at  retail  a 
consignment  of  flour  which  was  not  included 
in  t)ie  sale,  are  a  Hudicient  eonsideration  to 
uphold  a  supplemental  covenant  by  the 
seller  not  to  engage  in  the  aanie  business 
in  the  same  town  fpr  the  next  five  years. 
Doyle  V.  Dinon,  97  Mass.  208,  93  Am.  Dee. 
80. 

An  agreement  by  a  vendor  who  had  sold, 
but  not  delivered,  although  requested  to  de- 
liver, a  slave,  and  who  had  received  a  part 
of  the  purchase  price  and  promised  to  make 
delivery  at  a  future  day,  to  refund  the 
money  paid  by  the  vendee  where  the  slave 
sold  died  before  delivery,  is  supported  by  a 
good  consideration  in  the  substitution  of  a 
'  Unite  sum  to  be  paid  in  place  of  damages 
overable  for  a  breach  of  the  contract  to 
iver  the  slave  sold.  Brooke  t.  Waring,  7 
Gill,  5. 

new  agreement  between  vendor  and  pur- 
er,  substituted   for  an  old   contract  of 
and  purchase  of  certain  property,  real 
personal,  rescinding  the  sale  and  pro- 
viding for  the  canceling  of  the  notes  given 
by  the  vendee  for  the  purchase  money,  for 
reconveyance  of  most  of  the  property,  and 
retention  of  the  rest  to  offset  money  paid 
I   account   of   the   purchase,   with   sundry 
other  stipulations  on  the  part  of  each  party, 
rests  upon  a  good  consideration.     Merry  v. 
Allen,  3B  Iowa,  235. 
A  subsequent  oral  modification  of  a  writ- 
n  contract  of   sale   and   purchase  of  real 
estate,   providing  for   payment  of  the  pur- 
f  price  in  monthly  instalments  with  in 
t   beginning   on   the   date   of   the   eon- 
tract,  whereby  the  payments  were  to  begin 
ily  when  the  purchaser  was  let  into  po«- 
ssion,   because  the   vendor   could   not   de- 
fer possession  at  once,  is  good.     Delaney 
Linder.  22  Neb.  274,  34  iC  W.  630. 
An  oral  agreement  by  the  vendor  of  land, 
discharging  the  vendee  from   payment  of  a 
balance  due  on   a  note  given   for   the   pur- 
;  money  where  title  to  part  of  the  land 
?yed   had   failed,   unless   within   a   rea- 
ale  time  stich  title  should  be  made  good. 
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A  promisHory  note  made  by  the  grantee  of 
land',  to  reimburse  hia  grantor  for  money  ex- 
pended at  hie  request  in  purchasing  sn 
outstanding  title,  is  supported  by  a  suf- 
ficient consideration,  regHrdleas  of  wliether 
the  title  acquired  was  good  or  bad,  a  ' 
notwithstanding  the  deed  of  the  grantor 
the  grantee  contained  covenants  malting  any 
subs«iucnt  acquisitions  of  title  to  the  land 
conveyed  by  the  grantor  inure  to  tht 
grantee's  benefit.  Casaell  v.  Boss,  3.1  III. 
244,  85  Am.  Dee.  270, 

An  agreement  by  the  vendor  in  a  con- 
tract of  sale  and  purchase  of  land,  to  ac 
cept  from  the  vendee  the  purchase  money 
before  it  is  due  and  to  make  a  deed  if  thi 
vendee  shall  anticipate  the  payment,  is  sup 
ported  by  a  sufficient  consideration,  Ander 
son  V.  Moore,  145  III.  61,  33  N,  E.  848. 

An  agreement  between  the  vendor  and 
vendee  in  a  contract  of  sale  and  purcht 
of  a  tract  of  land  at  a  stated  price  pt  _ 
able  partly  in  cash  and  in  part  according 
to  the  terms  of  the  purchaser's  promissory 
notes,  by  which  one  of  such  notes  was  sur- 
rendered and  canceled  in  return  for  a  deed 
of  the  land  in  which  the  vendor's  wife  had 
not  joined,  accepted  by  the  vendee, 
ported  by  a  good  consideration.  Friermood 
V.  Pierce,  17  Ind.  461. 

An  agreement  between  vendor  and 
in  a  contract  to  convey  real  estate,  made 
when  the  latter  had  questioned  the  former's 
title  and  on  the  request  of  the  vendor  for 
time  to  prove  it  good,  postponing  the  date 
of  perforniauie  and  6ti|iulating  for  the  fur- 
nishing of  a  policy  of  title  insurance,  or 
in  lieu  thereof  the  return  of  the  purchase 
money  paid  on  account,  is  a  valid  modifica- 
tion of  the  contract,  and  supported  hv  a 
sufficient  consideration.  Green-Shrier  Co.  v. 
State  Realty  4  Mortg.  Co.  1B9  X.  Y.  63.  112 
X.  E.  98. 

An  agreement  in  writing  made  and  de- 
livered by  a  grantor  to  thu  grantee  of  land, 
reciting  a  sale  of  such  land  on  the  day  of 
its  date  at  fiO  per  acre  in  cash,  and  the 
delivery  of  a  dwd  calling  for  2,722.5  acres, 
and  an  uncertainty  as  to  the  quantity,  and 
providing  that  a  survev  should  be  made  as 
soon  as  possible  to  determine  accurately 
such  quantity,  iind  binding  the  grantor  to 
pay  back  to  the  grantee  in  case  the  con- 
templated survey  should  show  that  there 
were  less  acrea  of  land  in  the  property  than 
the  deed  called  for,  SIO  for  each  acre  that 
it  fell  short,  is  supported  by  a  sufficient 
consideration,  and  is  valid.  Craig  v.  Du- 
mars,  7  Tex.  Civ.  App.  28,  26  S,  W.  743. 

An  agreement  for  the  sale  of  lands  which 
the  vendor  is  unable  to  perform  because  he 
owns  but  a  half  interest  and  his  cotenant 
declines  to  sell  the  other  half  at  the  price 
agreed  upon  is  discharged  and  abrogated  by 
a  new  contract  between  the  parties  where- 
by the  vendor  agrees  to  convey  his  interest 
for  half  the  original  price,  and  the  vendee 
to  accept  the  conveyance,  and  when 
synchronously  vitb  the  making  of  the  new 
l..R.A.lni5B. 


McKav  V.  Fleming,  24  Colo.  App.  380,  134 
Pac.  15fl. 

An  agreetnent  between  a  land  owner  and  • 
purchaser  of  the  land  who  entered  into  pos- 
BessiOD  of  it  under  a  sale  contract,  made 
valuable  improvements  upon  it,  but  at  last 
defaulted  in  the  payment  of  a  targe  part 
of  the  purchase  price,  that  such  purchaser 
should  negotiate  a  new  sale  to  a  designated 


cliase  money  and  the  original  purchas 
stated  sum  for  his  equity,  carried  out  so 
far  as  a  new  contract  of  aale  upon  the  con- 
templated terms  between  the  landowner  and 
the  third  party,  in  which,  however,  time 
was  made  of  the  essence  of  the  contract,  is 
validly  modified  upon  a  sufficient  considera. 
tion,  by  a  subsequent  agreement  of  the 
landowner  and  the  original  vendee,  cutting 
in  half  the  sum  payable  to  the  latter  on  the 
sate  to  the  third  party  in  consideration  of  a 
grant  to  the  latter  of  an  extension  of  time 
to  complete  such  sale,  made  at  the  request 
of  the  original  vendee  and  on  condition  of 
his  consent  to  the  reduction.  Leonard  v. 
Hallett,  —  Colo.  — ,  141  Pac.  481. 

An  agreement  between  vendor  and  vendee 
in  possession  to  rescind  and  annul  a  con- 
tract for  the  sale  and  purchase  of  a  dwell- 
ing house,  the  vendor  undertaking  to  pay 
back  the  sums  paid  on  the  purchase  money, 
and  the  vendee  to  keep  possession  and  care- 
for  the  property  until  a  new  purchaser  could 
he  found,  when  it  should  be  forthwith  sur. 
rendered,  is  valid  and  binding,  and  based 
on  a  good  consideration.  Cutter  t.  Coch- 
rane,  116  Mans.   408. 

Afler  a  half  interest  in  a  mine  was  sold 
for  a  stated  price  upon  an  agreement  call- 
ing for  a  payment  of  four  fifths  of  it  in 
cash  and  the  other  fifth  only  out  of  the  net 
proceeds  of  working  the  mine,  without  any 
personal  obligation  of  the  purchaser  to  pay 
the  balance  or  any  part  of  it,  an  agreement 
subsequently  entered  into  in  order  to  enable 
the  purchaser  to  convey  his  half  interest  in 
the  mine  to  a  third  person,  who  declined 
to  take  it  except  freed  from  the  claim  of 
the  original  seller  for  the  balance  of  the 
original  purchase  price,  whereby  a  personal 
obligation  to  pay  such  balance  was  assumed 
'-  lieu  of  the  hen  upon  the  output  of  the 
le,  which  was  released  and  discharged  at 
the  obligor's  request,  is  supported  by  a 
good  and  ample  consideration.  Carter  v. 
Rhodes,  13,1  Cal,  46,  66  Pac.  1185.  21  Mor. 
in,  Eep.  01)5. 

An  executory  contract  for  the  sale  of 
ining  claims  to  be  paid  for  with  certain 
larcs  of  the  capital  stock  of  the  corporate 
irchaser  and  such  purchaser's  notes  se- 
ired  by  a  mortgage  on  the  claims,  and  a 
ibsequent  modifying  and  amendatory 
[reemcnt  between  seller  and  buyer  provid- 
g  for  a  payment  in  cash  and  continuous 
nployraent  at  the  mines  of  the  seller  at 
stated  wage,  are  to  be  considered  and 
treated  as  but  one  entire  contract,  and  the 
later   agreement   is  not  open   to  the  objec- 
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tioQ  that  it  ia  without  consideration,  upon 
the  principle  that  the  doing  of  an  apt  wlijch 
the  promisee  was  already  bound  by  con- 
tract to  do  is  not  a.  valid  conBideration  for 
the  promisor's  obtigation.  Mallory  t. 
Globe-Bouton  Copper  Min.  Co.  11  Ariz.  ZB6, 
91  Pac.  IIIB. 

An  agreetDont  bt'tirecn  creditor  and  debtor 
in  respect  of  a  debt  secured  Ijy  deed 
trust  on  the  debtor's  real  estate,  due  in  two 
paj'ineuta  of  one  and  live  years  respectively, 
with  interest,  but  with  a  privilege  to  the 
ilfbtor  of  paying  at  any  time  with  a  bonus 
uf  aix  months'  interest,  made  several  yi 
before  tlie  debt  matured  at  the  creditor  e 
i|Uotit.  to  release  and  discharge  the  be 
for  immediate  payment  of  the  debt  from 
the  prooeeila  of  a  new  loan  procured  by  thi 
debtor,  modified  upon  the  creditor's  refusa 
to  accept  payment  without  such  bonus,  by 
the  creditor's  undertaking  to  repay  thi 
bonus  on  making  a  new  investment,  is  sup 
ported  by  ample  consideration,  and  is  bind 
ing  on  the  creditor;  the  release  of  the  obli 
gation  to  remit  the  bonus  when  the  loan 
was  paid  being  sufficient  consideration  to 
support  the  promise  to  repay  it  when  there 
was  a  new  investment,  and  the  mutual 
agreement  acted  upon  to  procure  a  new  loan 
and  pay  the  original  debt  before  maturity 
being  a  good  consideration  for  the  agree- 
ment to  release  and  discharge  the  bonus. 
Fullerton  v,  Sebloss,  104  Slo.  App,  195,  77 
S.  W.  770. 

An  agreement  abrogating  and  annulling 
a  previous  one  between  the  parties  for  a 
division  of  profits  anticipated  on  a  resale 
of  real  estate  purchased  in  the  name  of  one, 
by  the  aid  of  the  other  in  procuring  a  loan 
to  pay  a  part  of  the  purchase  price,  which 
was  secured  by  a  second  mortgage  on  the 
property  acquired,  by  which  agreement  he 
who  procured  the  loan  paid  it  olF.  took  up 
the  second  mortgage,  had  a  suit  to  foreclose 
it  discontinued,  and  released  the  other  party 
from  liability  for  the  mortgage  debt  and 
to  account  for  collected  rents,  and  the  lat- 
ter in  turn  relinquished  all  claim  and  in- 
terest in  the  property  and  to  the  hoped-for 
profits,  is  supported  by  a  good  consideration, 
and  is  valid  and  binding.  Smith  v.  Kissel, 
»2  App.  Div.  235,  87  X.  V.  Supp,  179, 
affirmed  in  181  N.  Y.  536.  73  N.  E.  1133. 

Two  contracts  between  a  partnership  con- 
templating the  purchase  of  an  extensive 
tract  of.  land  in  a  certain  county,  and  a 
ra».n  to  whom  the  owner  had  promised  a 
certain  commission  for  selling  it  at  a  stated 
price  per  acre,  whereby  the  prospective  pur- 
chasers, by  the  first  of  such  contracts,  un- 
dertook, in  case  they  should  buy  the  tract, 
to  sell  at  a  named  price  to  such  man,  such 
an  interest  in  it  as  that  price  should  pro- 
portionately bear  to  the  whole  purchase 
price  of  the  tract,  leas  the  selling  commis- 
sion, and  the  man  in  turn  promised  to  pay 
over  to  the  firm  all  the  commissions  he 
should  receive  from  the  rendor;  lUid  by 
the  second  of  such  contracts,  the  man  agreed 
to  buy  for  the  partnership  other  tracts  of 
land  in  another  county,  on  which  he  had 
secured  options  nt  or  leas  than  a  stated  ' 
I,.R.A.1915B. 


then: 

I  anees,  where  the  firm  purchased  the  first 
tract  as  contemplated  and  advanced  divers 
sums  to  the  man,  were,  after  controversies 
had  arisen,  held  to  have  been  abrogated  and 
superseded  by  a  new  and  different  agree- 
ment with  mutual  covenants  between  the 
parties,  settling  previous  accounts,  waiving 
claims  for  repayment  of  commissions  and 
other  advances,  and  stipulating,  on  the  con- 
veyance of  the  additional  lands,  for  the  re- 
imbursement of  the  man  for  the  sums  paid 
out  by  him  to  obtain  titles.  Pearsall  v. 
Henry,  153  Cal.  314,  D5  Pac.   154. 

A  written  agreement  between  a  landowner 
and  a  railroad  company  seeking  the  condem- 
nation of  his  land  far  its  tight  of  way,  pro- 
viding for  immediate  possession  of  the 
;oeus  in  quo  by  the  railroad  and  the  pay- 
ment of  a  sum  of  mone^  to  the  landowner 
to  be  credited  upon  the  judgment  thereafter 
recovered  by  him,  is  validly  modified  and 
supplanted  by  a  subsequent  oral  agreement 
for  the  entry  of  a  judgment  of  condemna- 
tion by  consent,  and  for  a  stated  amount  of 
damages  and  costs  over  and  above  and  in 
addition  to  the  sum  previously  paid,  and 
the  fact  tl>at  the  litigation  was  thereby 
acttied,  and  the  landowner  vaived  the 
chance  of  either  preventing  condemnation 
or  of  recovering  a  large  amount,  affords  an 
ample  consideration  for  the  substituted 
■      Oregonian  K.  Co.  v.  Wright,  10 


0: 

A  writing  by  which  a  judgment  creditor 
who  lias  acquired  by  execution  sale  a  coal 
mine  and  mining  property  of  his  judgment 
debtor  gives  an  option  to  a  junior  judgment 
creditor  of  the  same  debtor  to  buy  the  mine 
and  mining  property  for  a  stated  sum  with- 
in thirty  days  (time  being  of  the  essence), 
cancels,  takes  the  place  of,  and  supersedes 
a  previous  B^jreement  between  the  two  judg- 
ment creditors  looking  to  the  acquisition 
through  execution  sales  of  such  mine  and 
property,  and  providing  for  the  purchase 
of  the  senior  judgment  by  the  junior  eredit- 
for  a  certain  sum  and  expenses  within  a 
stated  time,  which  expired  without  perform- 
ance before  the  option  was  given.  Peterson 
V.  Rankin,  —  Iowa,  — ,  143  N.  W.  418. 

The  parties  to  a  building  contract  to  be 
performed  within  a  stated  time  have  a  right 
to  alter   it  by  a   new   agreement  providing 
for  extra  work  and  additional  recompense, 
by   mutual   consent,   without  any   new   con- 
sideration.     Thus,    a    contract   to    build    a 
'tling   house   with   an   unfinished   second 
story,  to  be  completed  ready  to  he  occupied 
Ithin  a  stated  number  of  days  after  date, 
effectively   modified   by   consent   in   such 
ise  as  to  annul  the  time  limit,  by  a  later 
agreement  between  the  owner  and  contractor 
.lling  tor  additional  work  and  additional 
■mpensation.     Cornish  v.  Suydam,  99  AU. 
10,  13  So.  118. 

The  oral  modification  of  a  written  con- 
tract to  construct  certain  grain  elevators 
with  lumber  furnished  for  the  purpose,  in- 
creasing in  size  some  of  the  structures,  and 
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undertaking  in  return  to  pay  the  contractor 
extrt,  trausportation  and  to  assure  him 
against  )obb,  is  vabd  without  further  con- 
sideratioD.  Morriasey  v.  Schindler,  18  Neb. 
672,  20  N.  W.  476. 

An  oral  agreement  modifying  a  written 
building  contract  bo  aa  to  changu  from 
brick  to  etone  a  ceespool,  and  from  a  blind 
to  an  open  drain,  between  owner  and  con- 
tractor, after  the  contract  has  been  partly 
performed,  la  valid  and  binding.  Denotli 
V.  Carter,  85  N.  J.  L.  95,  88  Atl.  835. 

An  agreement  between  an  owner  and  a 
contractor  aubsequently  entered  into,  abro- 
gating a  clause  in  a  building  contract  pro- 
viding for  the  payment  by  the  contractor 
of  a  epecilic  aum  per  diem  for  every  day 
beyond  a  named  date  in  case  of  failure  to 
(intsh  the  building  on  or  before  such  date, 
and  substituting  for  it  a  provision  limiting 
the  demurrage  payable  to  the  actual  damage 
sustained  in  consequence,  where  the  delay 
that  occurred  was  due  in  part  to  extra  woi ' 
required  by  the  owner,  is  supported  by 
sufficient  consideration.  Gunby  v.  Drew,  45 
Fla.  3.iO,  34  So.  305. 

A  joint  and  several  promise  in  writing 
bv  a  husband  and  wife,  to  pay  a  stated 
sum  of  money  to  a  firm  who  contracted  with 
the  husband  as  agent  to  build  on  the  wife's 
land  houses  for  a  named  price,  given  to  in- 
duce the  contractors  to  go  and  complete  the 
construction  of  the  buildings  after  the  work 
had  been  partly  done  on  one  house,  and  de- 
fault had  been  made  in  making  payments 
due  by  the  terms  of  the  contract,  equal  to 
the  sum  promined.  is  founded  upon  a  good 
consideration  in  the  contractors'  waiver  of 
tile  breach  of  the  contract,  and  their  agree- 
ment to  complete  its  performance.  Bying- 
ton  V.  Simpson,   134  Mass.   145. 

An  agreement  by  tlie  owner  to  go  on  and 
finish  the  masonry  of  a  building  under  con- 
struction for  him,  tcraporurily  stopped  by 
the  contractor  on  account  of  illness,  and 
to  pay  the  unpaid  balance  of  the  agreed  con- 
tract price,  less  the  cost  of  completing  the 
work,  is  valid  and  supported  by  a  sufficient 
consideration  in  the  contractor's  assent  to 
the  owner's  undertaking.  Pease  T.  McQuii- 
lin,   180  Mass.   135,  81  N.  E.  810. 

The  making  of  alterations  in  work  con- 
tracted to  be  done,  during  its  progress  un- 
der a  building  contract,  W  the  contractor  un- 
der orders  from  the  employer,  is  a  sufficient 
consideration  to  support  the  latter'a  agree- 
ment to  pay  the  whole  contract  price  for 
the  work  as  soon  aa  it  is  finished,  where  the 
original  contract  as  afterwards  modified 
made  the  price  payable  in  instalments,  and 
deterred  the  final  payment  a  year  after  the 
completion  and  acceptance  of  the  building. 
Morse  v.  Ellerbe.  4  Rich.  L.  600. 

A  contract  for  building  a  bridge  for  $700, 
which  was  claimed  by  the  contractor  to 
have  been  fully  performed,  and  by  the  em- 
ployer to  have  been  uncompleted,  was  super- 
seded by  a  second  contract  receipting  for  a 
present  payment  of  $500  on  account,  and 
providing  for  payment  of  the  balance  when- 
ever the  concrete  has  set  hard  and  the  foot- 
ings inside  the  arch  have  been  filled  up  by 
I,.R.A.]i)15B. 


the  contractor.  The  second  contract  ia  valid 
and  binding,  and  not  within  the  rule  that 
an  agreement  to  do  what  raie  is  already 
legally  bound  to  do  ia  no  consideration  for 
a  waiver  of  performance  of  an  original  cm- 
tract,  but  its  consideration  rests  in  the  set- 
tlement of  a  controversy  or  dispute  over 
whether  or  not  the  original  contract  really 
had  been  fully  performed.  White  v,  Magirl. 
113  III.  App.  224. 

The  substitution  of  one  piece  of  work  for 
another  releases  the  contractor  from  the 
obligation  to  do,  and  the  other  party  from 
paying  for,  the  work  supplanted,  and  thus 
furnishes  a  sullicient  consideration  for  the 
modifying  of  tlie  contract  by  making  the 
substitution.  Shriner  v.  Craft,  106  Ala. 
146,  2g  L.R.A.(N.S.)  450,  130  Am.  St.  Rep. 
IB.  51  So.  884. 

There  is  a  sufficient  consideration  to  sup- 
port an  oral  contract  to  finish  the  construc- 
tion of  a  cartway,  the  labor  to  be  paid  for 
by  the  day,  and  to  rescind  a  previous  writ- 
ten contract  for  the  work  at  a  stipulated 
sum  under  a  penalty,  in  the  abandonment  of 
work  under  the  old  contract  by  the  con- 
tractor, the  waiving  of  the  penalty  by  the 
owner,  and  the  resumption  at  once,  and 
prosecution  to  completion,  of  the  work  as 
contemplated.  l..attimore  v.  Rarsen,  14 
Johns.   330. 

The  modification  of  a  written  subcon- 
tract to  excavate  a  trench,  grade  and  lay 
in  it  drain  tiles,  at  a  stated  price  the  run- 
ning rod,  by  an  oral  agreement  of  the 
subcontractor  to  accept  a  delivery  of  the 
tiles  at  distance  from,  and  haul  them  him- 
self to,  the  trench,  and  the  contractors' 
promise  in  turn  to  pay  an  increased  con- 
sideration, supported  by  a  sufficient  con- 
sideration in  the  reciprocal  engagements, 
Gorton  v.  Moeller  Bros.  151  Iowa,  72»,  130 
N.  W.  910. 

An   agreement   to  change   a  contract   be- 
tween a  water  company  and  a  landowner  so 
as  to  provide  that  in  lieu  of  a  fair  and  rea- 
sonable rent  to  be  paid  for  water  for  irri- 
gation, the  farmer  should  give  one  fifth  of 
"  e   crop   raised   on   the   irrigated   land,   is 
pported   by   a   sufficient   consideration   in 
s  substitution  of  a  definite  for  an  indefi- 
te,    and    posaibly   variable,   rental.      Old 
iver    Rice   Irrig.    Co.   v.   Stubbs,   —   Tex. 
Civ.  App.  — ,  137  S.  W.  1.^4. 

A  written  and  partly  performed  agree- 
ment between  landowners  and  the  assignee 
contract  they  had  previously  made  with 
lin  contractors  for  cutting  timber  on 
land,  made  after  tb cy  had  forcibly 
stopped  further  work  and  encluded  the 
assignee  from  possession  upon  the  con- 
troverted ground  that  the  latter  was  violat- 
ing the  provisions  of  the  assigned  contract, 
providing  for  the  rescission  r.nd  cancelation 
of  the  latter,  the  surrender  and  discharge 
of  a  bond  with  sureties  that  had  been  given 
'cure  its  performance,  the  payment  by 
the  landowners  of  a  stated  sum  of  money  for 
improvements  made,  the  further  nayment 
for  logs  delivered  and  certain  work  to  he 
delivered  to  the  assignors,  the  continuation 
of  possession  until  a  named  date  of  the 
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timber  lands,  the  boarding  of  thr  lumber- 
men at  a,  stated  rate  in  the  meantime,  Hud 
the  giving  of  the  right  for  a  limited  tiras 
to  remove  tools,  atoclc,  camp  fixturoa,  and 
other  personal  property,  is  valid  and  st 
ported  bj  a  good  consideration.  Flegal 
Hoover,  156  Pa.  270,  27  Atl.  162. 

A  socond  contract  between  a  corporati 
find  a  miner,  wliich  wag  made  to  atiperBedc 
and  as  a  substitute  for  an  earlier  contract 
concerning  the  mining  of  coal  within  a 
tain  area  at  a  stipulated  price,  end  w: 
changed  the  agreement  from  one  providing 
for  taking  out  all  the  coal  within  the  speci- 
fied area  and  the  retention  of  5  per  centum 
of  the  price  to  be  paid  until  the  coal  was 
exhausted,  to  one  running  for  a  yeur  only 
with  settlement  at  the  end,  including  the 
percentage  retained,  tieing  more  beneficial 
to  the  miner  in  providing  for  an  earlier 
payment,  and  more  favorable  to  tbe  com- 
pany in  giving  it  a  right  to  end  the  contract 
relation  at  the  expiration  of  a  year,  is 
supported  by  a  sufficient  eonsiderstion. 
Proctor  Coal  Co.  v.  Strunli,  123  Ky.  320,  B6 
S.   W.  003. 

A  contract  providing  for  the  furnishing 
by  one  party  of  timber  and  logs  to  be  sawed 
by  the  other  for  railroad  ties  at  a  compensa- 
tion of  S5  the  thousand,  with  stipulationa 
in  it  for  its  continuance  only  ho  long  as 
it  should  be  satisfactory  to  each  party,  and 
for  its  termination  upon  notice  in  advance 
by  either  party,  is  abrogated  and  supplant- 
ed by  a  new  contract  increasing  the  com- 
pensation for  sawing  half  a  dollar  a  thous- 
and, after  the  sawyer  had  given  notice  of 
his  dissatisfaction  and  purpose  to  terminate 
the  old  contract  according  to  its  terms. 
Moorman  v.  Pltimmer  Lumber  Co.  113  La- 
429,  37  So.  17. 

An  oral  modification  by  mutual  consent 
of  the  parties,  of  a  written  contract  of  agist- 
ment originally  calling  for  the  care  and 
feeding  during  the  coming  fall  and  ensuing 
year  of  15,000  head  of  cattle  represented 
to  be  on  the  average  like  a  sample  lot  of 
20O  previously  seen  by  the  agister,  to  be 
returned  to  tlie  owner  increased  in  weight 
450  pounds  each,  and  containing  provisions 
respecting  the  kinds  of  food  to  be  supplied, 
and  relating  to  deaths  among  the  cattle 
with  the  evidence  thereof,  which  was  agreed 
upon  after  the  delivery  of  the  cattle  to  the 
agister  and  the  discovery  that  their  real 
conditions  and  needs  were  different  from 
what  an  inspection  of  the  sample  lot  had 
indicated,  and  that  the  animals  required 
a  different  diet  to  make  them  thrive,  chang- 
ing the  old  contract  as  to  character  and 
quality  of  food,  waiving  the  requirement  as 
to  increased  weight  to  a  definite  amount, 
and  the  other  provisions  respecting  animals 
that  might  die  on  the  agister's  hands,  rests 
upon  a  good  and  su  flic  lent  consideration. 
Teal  V.  Bilby,  123  U.  S.  572,  31  L.  ed.  263, 
8  Sup.  Ct.  Rep.  230. 

An  appointment  by  a  landowner  of  an 
agent  to  collect  and  account  for  rents,  with- 
out any  agreement  as  to  the  amount  of  com- 
missions or  compensation  to  be  paid  for  tbe 
services,  implies  a  contract  to  pav  a  rea- 
L.R.A.1915B. 


sonahle  compensation,  and  is  supplanted  and 
canceled  by  an  after-made  express  agreement 
to  pay  and  receive  for  such  servicea  a  stated 
percentage  of  the  sums  collected.  Pirn  v. 
IJreer,  84  Mo.  App.  175. 

The  agreement  of  a  real  estate  broker  to 
cancel  a  coutract  with  a  landowner  entitling 
him  to  a  commission  of  £200  in  case  he 
should  make  a  sale,  in  return  for  the  land- 
owner's promise  to  pay  him  unconditionally 
?100  within  a  stated  time,  is  supported  by 
a  sufficient  consideration.  Seriba  v.  Necly, 
130  Mo.  App.  258,  109  S.  VV.  845. 

An  oral  modification  of  a  written  con- 
tract between  a  landowner  and  an  agent  for 
the  sale  of  lots  on  stated  terms  within  a 
named  period  upon  commission,  calculated 
to  promote  the  sales  for  the  common  heneflt 
of  both  parties,  is  supported  by  a  euHicient 
consideration.  Roberts  v.  Summit  Park  Co. 
72  Hun,  458,  25  N.  Y.  Supp.  297. 

An  oral  limitation  to  a  term  of  six 
months,  grafted  by  mutual  consent  upon 
an  employment  contract  in  writing  to  sell 
real  estate  for  a  stated  commission  payable 
irrespective  of  whosoever  should  actually 
bring  about  the  sale,  is  supported  by  a  suf- 
ficient consideration  in  relieving  tbe  broker 
from  efforts  to  sell  after  the  lapse  of  the 
six-months  period.  Smith  v.  Lilley,  17  R. 
I.  119,  20  Atl.  227. 

When  a  contract  between  an  auctioneer 
and  a  land  owner  for  a  division  of  profits 
on  the  sale  of  land  at  a  certain  price  is 
abrogated  and  superseded  by  a  new  one 
upon  the  refusal  of  the  landowner  to  sell  at 
the  price  originally  named,  providing  for 
tbe  gale  of  the  land  at  auction  by  such 
auctioneer  at  a  higher  price,  he  to  have  the 
excess  if  any  is  realized,  the  expectation  of 
higher  profits  and  compensation  than  the 
original  contract  contemplated  is  t.  suf- 
lideration  to  support  the  new 
agreement,  although  it  afterwards  was  dis- 
appointed. Simmons  v.  Sweeney,  13  Cal. 
App.  283.  109  Pac.  265. 

A  written  contract  self-renewing  by  its 
terms  year  after  year,  unless  one  or  the 
other  party  shall  terminate  it  by  serving  a 
notice  to  that  effect  three  months  before  a 
year  expires,  binding  one  party  to  procure 
for  sale  by  the  other  the  entire  products  of 
certain  silk  mills  to  he  consigned  on  com- 
id  to  sell  such  sitks  afterward 
n  terms  for  a  stated  compensa- 
tion, by  which  the  consignees  covenanted  as 
'  ■  rs  to  make  advances  of  two  thirds  of 
Blue  on  the  consigned  goods,  furnish 
in   taciliticd   for   marketing  them,   pay 


jgular 


if  sales,  charge  stated  rates 
,  and  which  contained  other 
mutual  and  reciprocal  provisions  imposing 
burdens  and  giving  advantages,  is  validly 
modified  by  a  subsequent  parol  agreement 
lelessing  and  discharging  the  first  party 
from  his  obligation  to  obtain  for  the  other 
the  whole  pr^ucts  of  the  designated  mills, 
but  continuing  the  contract  in  all  other  re- 
spects, upon  tbe  first  party's  refraining 
from  giving  the  notice  provided  for  to 
■     ■      the    contract    and    his    liability 
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under  it,  and  his  engaging  to  continue  to 
procure  as  manj  and  aa  large  consignments 
of  ailks  for  sale  as  he  should  thereafter  be 
able  to  influence;  and  such  oral  modifying 
agreement  is  supported  by  a  sufficient  con- 
sideration. Napier  v.  Splelmann,  12T  App. 
Div.  711,  111  N.  Y.  Supp.  1009. 

An  oral  agreement  by  an  employing 
principal  with  a  selling  agent  bound  by  hi 
contract  of  emnloyment  to  repay  comniii 
aiona  which  had  been  paid  him  for  sales  t 
customers  who  failed  and  could  not  b 
forced  to  pay  for  their  purchases,  to  release 
and  discharge  the  salesman  from  bie  lia- 
bility to  make  any  further  refunds  as  an 
inducement  and  consideration  to  cancel  such 
contract,  and  to  substitute  for  it  a  new  con- 
tract to  sell  on  commission  in  other  states 
and  ft  different  territory.  Bynclironously 
entered  into  by  both  parties,  is  valid  and 
binding.  Morrison  Mfg.  Co.  v.  BTson.  120 
Iowa.  G45,  103  N.  W,  lOlfl,  on  rehearing, 
120  Iowa.  648,  108  N.  W.  153. 

A  contract  of  employment  and  service 
brought  to  an  end  either  because  qf  the 
termination  of  the  period  of  employment,  or 
by  the  wrongful  discharge  of  the  servant  at 
the  end  of  six  months  according  to  the  fact, 
disputed,  whether  the  term  was  one  year  as 
the  servant  contended,  or  only  hal.  a  year 
as  the  master  asserted,  is  abrogated,  merged 
in,  and  supplanted  by  a  new  agreement  for 
tjie  resumption  and  continuance  of  thi-  em- 
ployment on  the  old  terms  for  what  time 
there  is  then  left  of  a  one-year  period,  and 
for  such  new  agreement  there  is  a  sullicient 
consideration  in  the  nettlement  of  the  dis- 
pute. McKeogh  V.  Browning.  King  k  Co- 
126  N.  Y.  Supp.  368. 

When  a  client,  after  agreeing  with  her  at- 
torney for  the  latter's  profeasionsl  services 
in  a  certain  litigation,  his  compensation  to 
be  wholly  contingent  upon  his  success  in 
winning  certain  desired  results,  changes  her 
plan  and  directs  a  different  course  of  pro- 
cedure, looking  toward  other  results,  such 
change  of  plan  and  instruction  is  a  suf- 
ficient consideration  to  support  a  new  agree- 
ment providing  for  the  payment  to  the  at- 
torney of  the  fair  and  reasonable  value  of 
his  aervices  whatever  the  outcome.  Jones 
V,  Haines,  117  Iowa,  80,  90  N.  W.  51S. 

The  agreement  of  a  teacher  employed  for 
a  specilic  time  at  an  annual  salary,  to 
cancel  the  definite  contract  and  to  servo  dur- 
ing the  pleasure  of  the  school  board,  is  a 
sullicient  consideration  for  the  promise  of 
the  board  to  pay  an  iucreaaed  compensation, 
Hildreth  v.  Pinkerton  Academy,  29  N.  H. 
227. 

Ko  new  consideration  is  reijnired  to  sup- 
port a  modification  with  additional  under- 
takings and  obligations,  of  a  contract  by  a 
master  of  a  vessel,  to  carry  a  carpenter  to  a 
distant  port  in  exchange  for  his  labor  in 
preparing  the  vessel  to  go  to  sea  and  doing 
necessary  carpenter  work  during  the  voyage, 
where  such  modification  was  mutually 
agreed  upon  before  the  vessel  put  to  sea. 
riolmes  V.  Doane,  9  Cush.  135. 

After  the  widow  and  heirs  of  a  deceased 


of  two  tracts  of  land  which  had  been  sold 

for  taxes  to  two  different  persons,  but  while 
there  was  yet  time  to  redeem,  contracted 
with  the  holder  of  one  of  the  tax  titles  to 
buy  the  other  tax  title,  and  then  reciprocal- 
ly to  convey  for  certain  stipulated  pay- 
ments, the  respective  tracts  so  as  to  vest 
title  to  one  in  one  party  and  to  the  other  in 
the  other  party,  each  free  from  the  other's 
claims,  a  new  agreement  made  by  the  same 
parties  upon  discovering  an  outstanding 
deed  by  the  deceased  in  his  lifetime  to  a 
third  person  absolute  on  its  face,  but  as- 
serted to  have  been  merely  collateral  se- 
curity for  a  debt  aubsequently  paid,  looking 
to  the  extinction  of  such  deed,  and  provid- 
ing for  payment  of  the  expenses  of  annnl- 
ling  it,  rests  upon  a  sullicient  consideration 
in  the  mutual  covenants  of  the  parties. 
Dewey  V.  Life.  60  Iowa,  361,  14  N.  W.  347. 
A    partnership   agreement    between     two 

Rhysicians  to  practise  their  profession  joint- 
j  in  and  about  a  named  place  is  a  suf- 
ficient consideration  to  support  the  release 
of  one  of  them,  wlio  had  theretofore  sold  to 
the  other  his  practice  and  covenantcil  not 
to  practise  further  in  such  place,  from  his 
obligations  under  the  former  agreement. 
Menefee  v.  Ranking,  ISfl  Ky.  78,  164  S.  W. 
385. 

An  agreement  between  partners  under 
articles  of  copartnership  entitling  one  of 
them  upon  the  dissolution  of  the  firm  to  the 
entire  assets,  terminable  by  either  partner 
upon  twenty  days'  notice  to  the  other,  modi- 
fying their  contract  so  as  to  give  each  part- 
ner an  equal  interest  in  the  assets  upon 
the  undertaking  to  refrain  from  serving 
notice  of  dissolution  before    the    terra    ex- 


Y.  Supp.  826,  affirmed  in  174  N.  Y.  306.  fiS 
N.  E.  986. 

Repeated  modifications  by  mutual  consent 
of  a  contract  of  partnership  looking  to  the 
purchase  of  land  and  the  construction  of 
buildings  upon  it,  the  profits  to  be  divided 
finally  among  the  members  in  proportion  to 
their  several  interests,  affecting  the  title, 
character  of  the  buildings,  expenses  of  con- 
struction, contributions  of  capital,  and 
division  of  the  buildings  or  proceeds  of 
their  sale,  made  from  time  to  time  as 
circumstances  seem  to  make  it  desirable, 
and  for  the  purpose  of  carrying  out  the 
original  undertaking  to  the  benefit  and  ad- 
vantage of  the  several  partners,  each  rests 
upon  a  sufficient  consideration  in  the 
mutual  conccsaiona  and  reciprocal  engage- 
ments of  the  respective  members  of  the  firm. 
Van  llousen  v,  Copnland,  180  III,  74,  .t4  X. 
E.  169. 

Where  three  persons  in  writing  agree 
jointly  to  purcliase,  through  one  of  their 
number,  a  tract  of  land  at  a  public  judicial 
sale  to  lie  afterward  apportioned  betiieen 
them  in  parcels  and  at  prices  determine.d 
by  three  arbitrators,  and,  subsequently, 
after  the  designated  purchaser  has,  with  too 
knowledge  of  all,  bought  at  private  sale  aa 
undivided  two-thirds  interest  in  the  tract, 
enter  into  a  new  agreement  in  writing  ahro- 
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gating  the  former  one,  uid  fixing  the  por- 
tions and  prices  of  the  tract  each  is  to  have, 
and  providing  for  the  purchase  through  the 
same  person  of  the  tract  at  the  public  sale 
as  tienire,  the  nev  contract  auperBedes  and 
is  a  substitute  for  the  old  one,  is  supported 
by  a  auRfcient  coasideration,  and  governs 
tbe  rights  of  the  parties  so  tiiat  when  the 
Kfndicatc  is  outbid  at  the  sale  by  a  stranger, 
its  members  have  no  joint  interest  in,  or 
right  in  common  to,  the  two  thirds  pur- 
chased at  private  sale  or  the  profits  of  the 
purchaser  in  that  transaction.  Cooper  t. 
Mcllwain,  58  Ala.  296. 

The  giving  of  additional  security  and  an 
agreement  to  pay  tlie  costs  of  a  pending 
action  constitute  sufficient  consideration  to 
support  a  release  of  an  indorser.  Eccleston 
T.  Ogden,  34  Barb.  444. 

An  agreement  by  the  holder  of  a  promi 
note  to  accept  payment  of  it  in  specified 
bank  bills  and  notes  in  lieu  of  money,  from 
an  indoraer  paying  it  punctually  at  ma 
turity  out  of  his  own  funds,  absolutely  and 
unconditionally,  creates  a  substitute  for  th< 
ordinary  contract  of  indorsement,  and  there 
is  a  sufficient  consideration  for  the  substi- 
tuted contract  in  the  change  of  the  in- 
doreer'a  contingent  liability  to  a  certain 
one.  Spann  v.  Baitzeil,  1  Fla.  301,  4«  Am. 
Dec.  ,146. 

An  agreement  by  the  holder  of  an  overdue 
promissory  note  to  waive  interest  upon 
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been  held  to  be  based  upon 

tion.     Roberts  v.  Carter,  31  111.  App.  142. 

A  contract  between  a  debtor  and  creditor 
by  which  the  former  promises  to  pay,  and 
the  latter  to  accept,  an  annuity  payable 
quarterly  during  the  creditor's  life,  exceed- 
ing the  legal  annnal  interest,  in  extinction 
of  the  debt,  is  valid  and  supported  by  a 
good  consideration.  Price  v.  Price,  111  Ky. 
772,  M  S.  W.  746,  66  S.  W.  539,  531. 
I  An  agreement  between  the  maker  and 
holder  of  a  promissory  note  payable  in  grain 
deliverable  in  parcels  at  stated  times, 
entered  into  before  all  of  the  grain  was  de- 
liverable, by  which  the  grain  waa  not  to  be 
demanded  until  the  last  instalment  of  it  fell 
due,  and  by  which  also,  in  the  meantime, 
the  maker  waa  to  render  to  the  holder  cer- 
tain aer vices  from  time  to  time  as  requested, 
the  compensatioD  for  which  was  to  be  ap- 
plied on  the  note,  is  supported  by  a  sufficient 
consideration  without  any  new  or  addition- 
al one  being  required  hevond  the  mutua.1 
consent  of  the  parties,  thrall  v.  Mead,  40 
Vt.  540. 

The  subsequent  enlargement  by  letter  from 
an  advertiser  to  a  publisher,  of  the  space  to 
be  occupied  in  the  publication  by  an  adver- 
tisement ordered  in  writing,  previously,  fol- 
lowed by  publication  conformably  to  the 
later  direction,  makes  a  valid  binding  con- 
tract upon  a  sufficient  consideration. 
Chandler  v.  Knott,  86  Iowa,  113,  53  N.  W. 
83. 

A  written  contract  for  the  printing  and 
publishing  of  a  special  edition  of  a  news- 
paper with  advertisements  solicited,  ap-  ^ 
proved  and  compensated  for  at  a  stated  I 
L.B.A.1fll5B. 


rate,  with. regulative  details,  may  be  orally 

abandoned  and  replaced  by  a  substitute 
upon  other  terms,  by  mutual  consent,  and 
no  other  consideration  is  necessary.  Bng. 
land-Keleb  Co.  v.  Evening  Joifrnal  Co.  — 
Del.  — ,  91  Ati.  448, 

The  mutual  agreement  of  the  parties  to  a 
contract  to  marry,  to  abrogate  it  and  re- 
lease each  other  from  its  obligations  on  the 
promise  of  the  man  to  pay  the  woman  a  sum 
of  money,  is  supported  by  a  good  considera- 
tion, and  the  promise  may  be  enforced  by 
an  action.  Swell  v.  Bray,  56  Wis.  159,  14 
N.  W.  14. 

A  written  proposal  by  a  divorced  wife  to 
her  former  husband,  accepted  in  writing  by 
him,  to  the  effect  that  he  surrender  bis 
rights  under  the  decree  in  certain  par- 
ticulars respecting  visits  to  the  child  of 
their  marriage  and  the  cancelation  of  her 
bond  to  allow  such  visits,  he  in  turn  to  pay 
at  once  all  post  due  alimony  and  continue 
paying  in  the  future,  while  she  released  her 
right  to  prosecute  him  for  disobeying  the 
decree,  amounts  to  a  valid  contract  upon 
sufficient  consideration,  as  a  modification  of 
the  decree,  a  cancelation  of  the  bond,  and  a 
substitution  of  the  accepted  proposal.  Lan- 
caster V.  Elliot,  5^  Mo.  App.  249. 

A  mutual  agreement  by  the  parties  to  a 
contract  before  tlie  arrival  of  the  time  for 
performing  it,  canceling  and  annulling  it 
upon  payment  by  one  party  to  the  other  of 
a  sum  of  money,  is  baaed  on  a  sufficient  con- 
sideration. Mcintosh  v.  Miner,  37  App. 
Div.  483,  55  N.  Y.  Supp.  1074. 

An  agreement  by  theatrical  managers 
with  the  owner  of  plays  to  produce  one  in 
lieu  of  another  affords  a  sufficient  con- 
sideration for  canceling  and  annulling  s 
former  agreement  to  produce  the  other  play, 
and  notes  given  on  account  of  expected 
royalties  accruing  from  its  performance. 
French  y.  Wallack,  12  N.  Y.  S.  R.  159. 


A  contract  completely  executed  cannot 
afterwards  be  modified  without  a  new  con- 
ideration,  Baltimore  Refrigerator  t  Heat- 
ig  Co.  V.  Wetzel,  89  C.  C.  A.  117,  162  Fed. 
117. 

After  an  oral  agreement  has  been  per- 
formed on  one  side,  and  a  cause  of  action 
upon  it  bos  accrued,  it  cannot  be  orally  dis- 
charged without  a  consideration  and  satis- 
faction. Edwards  v.  Weeks,  1  Mod.  262,  2 
\tod.  2S9. 

There  is  a  clear  distinction  lietween  a 
parol  modification  of  an  executory  written 
agreement  before  breach  and  before  the 
time  for  performance  has  arrived,  and  an 
attempt  to  satisfy  a  liquidated  accrued  in- 
debtedness by  the  payment  and  acceptance 
of  a  less  sum.  Bowman  v,  Wright,  65  Neb. 
601,  91  N.  W.  580,  92  N.  W.  580. 

A  previous  contract  fully  performed,  for 
which  the  agreed  consideration  has  been  re- 
ceived,  is  not  a  sufficient  consideration  to 

pport  n  later  contract  upon  the  same  sub- 
ject, giving  additional  consideration  to  thp 
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part;  who  bad   performed  the  earlier 
tract.    Barlow  v.  Cotulla,  —  Tex.  Civ.  App. 
— ,  141  S.  W.  202. 

An  extension  of  time  to  pay  a  debt  al- 
ready due  IB  not  good  without  a  new  con- 
eideration.  Parmelee  v.  ThompBon,  45  N. 
Y.  58,  8  Am.  Rep.  33;  Graham  v.  XegUB,  55 
Huti,  443.  S  N.  Y.  Supp.  079;  Manchester  v. 
Van  Brunt,  46  N.  Y.  S.  R.  568,  19  N.  Y. 
Supp.  687. 

After  a  completed  Bale  of  cattle  and  the 
payment  of  the  purchase  money,  followed  by 
»,  failure  of  the  seller  to  deliver  the  animals 
at  the  time  S\ed  in  the  contract,  and  the 
accrual  to  the  buyer  of  a  cauae  of  action  to 
recover  dam  ages  for  the  breach,  a  subse- 
quent executory  agreement  that  the  cattle 
should  be  delivered  at  a  later  date  lb  with- 
out a  consideration  to  support  it,  and  is 
not  binding.     Cofield  v.  Clark,  2  Colo-  101. 

A  mere  naked  oral  premiae  without  a  con- 
sideration, by  the  vendor  in  a  contract  of 
sale  and  purchase  of  land  on  credit,  with 
the  vendee  in  poBBession,  to  extend  the  time 
of  payment  of  the  purchase  money,  is  of 
no  validity.  Bartlett  v.  Smith,  146  Mich. 
188,  117  Am.  St.  Rep.  625,  109  N.  W.  260. 

An  agreement  by  the  ownev  of  land  sub- 
ject to  a  mortgage,  made  with  the  mort- 
gagee after  the  latter  bad  released  and 
discharged  the  mortgage  as  to  a  part  of 
the  land  whicb  had  been  sold  to  a  third 
person,  and  had  received  the  grantee's 
promissory  note  for  the  purchase  money 
bearing  interest  at  the  same  rate  as  did  the 
mortgage  debt,  to  the  effect  that  only  the 
principal  of  such  note  should  be  applied 
upon  the  mortgage,  and  that  the  mortgagee 
might  retain  as  his  own  any  and  all  in- 
terest collected  on  such  note  for  having 
theretofore  released  the  land  sold  from  the 
lien  of  the  mortgage,  iv  invalid  for  want 
of    a    consideration.      Barlow    v.    Cotulla, 

An  agreement  by  a  seller  of  merchandise 
unconditionally  and  absolutely  Bold  and  de- 
livered to  the  purchaser  for  a  stipulated 
price  payable  on  demand,  to  the  effect  that 
it  need  not  be  paid  for  until  sold  again  by 
tlie  buyer,  without  any  reciprocal  agreement 
by  the  buyer  to  pay  interest  in  the  mean- 
time, is  invalid  for  want  of  consideration. 
Consumers'  Fertilizer  Co.  v.  Badt,  —  Tex. 
Civ.  App.  — ,  157  S.  VY.  226. 

An  agreement  for  the  sale  and  purchase 
of  a  specific  lot  of  wool  which  bad  been 
theretofore  the  subject  of  negotiation  be- 
tween seller  and  buyer  at  a  previous  time 
when  two  other  lots  were  sold  and  delivered 
cannot  be  deemed  a  subsequent  enlargement 
of  the  previous  contracts  of  sale;  neither 
can  it  be  supported  by  a  consideration  con- 
xisttng  solely  of  tlie  payment  of  the  pur- 
chase price  for  the  two  lots  of  woo!  previ' 
oiislv  sold  and  delivered.  Organ  v.  Stewart, 
60  X,  Y.  413. 

An  agreement  by  the  seller  of  a  slave 
not  warranted  sound  when  sold,  where  no 
fraud  or  misrepresentation  entered  into 
the  sale,  made  after  the  sale  was  complete, 
upon  a  discovery  by  tlic  purchaser  tliat  the 
slave  was  diseased,  either  to  cure  the  slave's 
l-.K.A.IOJaB. 


ailment  or  pay  back  the  purchase  money,  Is 
void  for  want  of  a  consideration.  Hatchelt 
v.  Odom,  19  N.  C.   (2  Dev.  L  B.  L.)   302. 

An  oral  agreenient  after  a  completed  sale 
and  delivery  of  goods  at  stated  prices,  not 
warranted,  to  the  effect  that  the  buyer 
should  keep  the  property  for  resale  and  pay 
only  for  so  much  of  it  as  he  should  sell 
again,  is  a  mere  nude  pact  without  con- 
sideration. Cannon  v.  Young,  5  Pa.  Dist. 
R.  772. 

After  a  written  contract,  complete  upon 
its  face,  for  the  purchase,  sale,  delivery,  and 
installation  of  a  stated  number  of  machines, 
eontaining  no  warranty  or  guaranty  of  any 
description  by  the  vendor,  has  been  per- 
formed on  his  part  by  delivering  IJie  ma- 
chines and  properly  Betting  them  up  in  work- 
ing order,  it  cannot  be  validly  supplemented 
without  a  new  consideratioD  by  a  subsequent 
parol  agreement  adding  to  it  a  warranty 
and  guaranty  that  had  formed  a  part  of  an 
earlier  contract  of  sale  of  other  similar 
machines  previously  delivered,  set  up,  and 
paid  for,  and  such  agreement,  if  proved,  is 
without  a  supporting  consideration,  and 
affords  the  purchaser  no  defease  to  an  ac- 
tion to  r  "  -  - 
more  Rel 
zel.  89  C.  C.  A.  117,  182  Fed.'ilT. 

An  agreement  by  the  vendor  of  machinery 
sold  and  delivered  to  the  vendee  under  a 
written  contract  requiring  him  to  make  and 
deliver  in  return  certain  promissory  notes 
for  the  purchase  price,  made  in  order  to 
obtain  such  notes,  binding  the  vendor  to  do 
specified  things  respecting  the  machinery 
not  embraced  in  the  sale  contract,  is  with, 
out  consideration  and  void.  Gaar,  S.  k  Co. 
V.  Green,  8  N.  D-  48,  68  N.  W.  318. 

After  a  contract  to  build  and  deliver 
ready  for  use,  for  a  stated  price,  a  device 
known  as  an  observation  roundabout  wheel 
for  public  amusement,  covered  by  letters 
patent,  has  been  fully  performed  and  the 
price  paid  and  the  machine  has  been  in 
use  for  a  year  under  a  license  from  the 
owners  of  the  patent  to  use  it  on  payment 
of  an  annual  stated  royalty  during  the  life 
of  the  patent  at  a  named  place,  a  promise 
by  the  patentees  thereafter  to  remit  pay- 
ment of  further  royalties  on  complaint  of 
the  licensees  that  competition  of  other 
wheels  elsewhere  made  the  use  unprofitable, 
BO  long  aa  such  competition  should  continue 
unchecked,  if  made,  is  invalid  for  want  of 
a  supporting  consideration ,  Sommers  t. 
Myers,  69  N.  J.  L.  24,  64  Atl.  812. 

After  a  contract  for  the  sale  of  a  busi- 
ness with  the  stock  of  goods,  and  lease  of 
the  shop  where  it  has  been  carried  on,  has 
been  fully  performed  on  both  sides,  a  sub6e- 
qucnt  agreement  by  the  seller  to  refrain 
for  a  time  from  entering  into  the  same 
business  at  the  same  place  in  competition 
with  the  purchaser  is  something  more  than 
a  mere  modification  of  the  sale  contract, 
and  is  in  effect  a  new  and  distinct  one  re- 
quiring to  be  binding  a  new  consideration. 
Carruthers  v,  McMurray,  75  Iowa,  173,  39 
W.  256. 

Where  the  directors    of    a    corporation 
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agree  ead  with  the  others,  all  being  stock- 
holders ID  varjing  amounts,  for  the  purpose 
of  eoabline  the  eorporntion  to  borrow  need- 
ed capitaT  to  carry  on  its  busineBB,  to 
pay  the  notes  and  other  obligations  g'wea 
to  obtain  money  for  the  purpose  in  pro- 
portion to  the  nurober  of  sharps  reapective- 
ly  held,  and,  subsequently,  after  the  cor- 
poration and  the  other  directors  have  be- 
eome  insolTcnt,  two  of  them  agree  with  each 
other  to  discharge  certain  named  debts  and 
satisfy  certain  creditors  by  payment  or 
compromise,  and  that  agreement  is  so  far 
performed  by  each  that  all  the  debts  save 
one  are  settled  and  released,  by  which  the 
party  aBsigned  to  pay  such  debt  has  with- 
out it  in  fact  paid  a  larger  sum  than  he 
naa  bound  to  pay  as  hia  share,  while  the 
other  has  paid  a  much  emallpr  sum  than  he 
on  his  part  was  bound  to  pay  as  his  share, 
and  the  unpaid  debt  amounts  to  less  than 
the  saving  on  one  sific  and  more  than  the 
excess  on  the  other,  the  promise  of  him 
nho  has  paid  too  much  alreaciy  to  pay  the 
last  outstanding  debt  is  without  any  con- 
sideration to  support  it.  Weed  v.  Speers, 
I'>3   N,  Y.  28B,  86  N.   E.   10. 

.After  a  subcontractor  has  by  mistalie  per- 
formed work  not  covered  by  the  subcontract 
without  any  previous  request  or  order  from 
the  cootractors,  their  agreement  to  pay  him 
a  compensation  for  it,  if  made,  is  void  for 
want  of  consideration.  Majory  v.  Schubert, 
82  App.  DiT.  fi33,  91   X.  Y.  Supp.  703. 

Ad  agreement  by  a  construction  company 
which  had  contracted  to  build  a  railroad 
and  had  not  completed  the  work,  to  accept 
a  reduction  of  the  compensation  payable  by 
the  terms  of  the  contract  for  the  tinished 
work  upon  an  acceptance  of  tlie  work  in 
its  unfinished  state,  is  supported  by  a  suf- 
ficient consideration  and  is  valid ;  hut  an 
agreement  by  sucli  company  after  complet- 
ing the  work  to  take  something  less  than 
the  contract  price  for  the  finished  work  is 
without  consideration,  and  of  no  binding 
force.  Fit;^erald  v.  Fitzgerald  &  M.  Constr. 
Co.  41  Neb.  374,  59  N.  W.  838. 

After  service  has  iwen  rendered  or  re- 
muneration has  been  paid  under  a  contract 
of  employment,  it  can  be  discharged  only 
by  a  new  agreement  founded  upon  a  new  con- 
sideration. Drown  v.  Catawba  Lumber  Co. 
117  N.  C.  287,  23  S.  E.  253. 

After  services  have  been  fully  performed 
for  a  purchaser  of  lands  sold  for  taxes,  in 
making  searches  and  Serving  notices  to  re- 
deem upon  the  persons  interested,  under  a 
contract  for  payment  of  fees  fixed  by  stat- 
ute when  the  property  is  redeemed  and  the 
redeemer  has  paid  such  fees,  but  not  other- 
wise, a  subsequent  agreement  to  pay  for 
KUch  services  upon  the  taking  by  the  pur- 
chaser of  deeds  for  unredeemed  property  is 
invalid  for  want  of  consideration.  Calvert 
V.  Cary,  50  App.  Div.  619,  83  N.  Y.  Supp, 
.Mi. 

After  a  real  estate  broker  employed  to 
sell  property  has  produced  a  buyer  able  and 
willing  to  purchase  upon  his  employer's 
terms,  and  so  earned  the  promised  commis- 
sion, his  siilisequent  agreement  not  to  claim 
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any  commissions  unless  a  sale  should  lie 
consummated  is  void  for  want  of  considera- 
tion.    Taubenblatt  v.  Galewski,   106   N.   Y. 

And  if  the  broker  was  employed  to  nego- 
tiate an  exchange  of  his  employer's  prop- 
erty for  other,  and  he  has  produced  a  per- 
son able  and  willing  to  make  an  exchange 
of  property  with  the  principal,  and  the  two 
enter  into  a  contract  to  trade  properties, 
the  broker's  service  being  completed  and  his 
remuneration  farned,  his  subsequent  mere 
agreement  to  release  his  claim  for  commis- 
sions if  the  exchange  contract  is  not  per- 
formed is  a  nude  pact,  without  consideration 
and  void.  Little  v,  Eees.  3i  Minn.  277,  liC 
X.  W.  7. 

And  in  like  circumstances  an  agreement 
enacted  by  the  principal  from  the  broker  to 
await  the  passing  of  the  title  deeds  for  pay- 
ment of  hia  compensation,  and  to  waive  pay- 
ment if  they  do  not  pass,  unless  his  princi- 
pal's title  proves  to  l>e  unmerchantable,  is 
void  for  want  of  consideration.  Moskowiti 
¥.  Hornbergcr,  20  Misc.  5r>8,  46  N.  Y.  Supp. 
462. 

But  an  agreement  Ijy  real  estate  brokers 
to  make  no  charge  to  a  vendor  for  serv- 
ices or  commiasioniq  on  a  tale  of  lands  and 
chattels  brought  about  by  their  efforts,  un- 
less such  sale  should  culminate  in  a  deed  of 
conveyance,  where  they  bad  previously  been 
employed  to  procure  a  customer  and  had 
brought  the  parties  together  to  agree  upon 
terms,  which  was  made  at  the  same  time 
and  place  as  a  part  and  parcel  of  the  same 
transaction,  to  induce  the  vendor  to  ex- 
change and  deliver  a  sale  contract  signed 
on  that  occasion,  is  supported  by  a  sufficient 
consideration.  Ligon  v.  Wharton,  ~  Tex. 
Civ.  App.  — ,  120  S.  W,  930. 

An  agreement  between  a  building  and  loan 
association  and  a  shareholder,  made  a  few 
years  after  the  latter  had  subscribed  for 
his  shares  and  obtained  a  loan  evidenced  by 
his  bond  and  secured  by  a  mortgage  od  a 
building  lot  and  a  pledge  of  the  shares  as 
further  collateral  security,  which  provided 
for  a  modification  and  change  of  the  sub- 
scription contract  in  important  respects, 
chief  of  which  were  a  postponement  of  the 
time  when  the  association  would  be  bound 
to  take  up  the  shares  at  par  and  a  con- 
tinuation of  payments  by  the  shareholder 
in  the  meantime,  was  held  valid  and  bind- 
ing in  Pioneer  Sav.  k  L.  Co.  v.  Konne- 
macher,  127  Ala.  623,  30  So.  79, 

In  that  case  the  court  said  that  while 
the  original  stock  contract  was  in  a  sense 
an  executed  contract,  it  was  nevertheless, 
in  the  performance  of  conditions  attached 
to  it,  continuing  in  its  nature,  and  its  com- 
pletion was  dependent  upon  the  performance 
of  these  conditions  by  the  shareholder  ex- 
tending over  a  number  of  years;  this  ren- 
dered  the   contract   as   to  the   payment   by 

»  company  of  the  face  value  of  the  shares 

the  date  fixed  for  their  maturity,  as  well 

the  payment  by  the  shareholder  of  the 

assessments  on  his  shares,  in  its  charscter 

jtory.    We  think  there  can  be  no  doubl 

that  such   a   contract   may   be  modified   or 
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cliaiigt^  by  the  jiarties  without  requiring 
a  new  conaideratton  to  support  the  altera- 
tion;   their   mutual   assent   being   all    that 


XI.  ConatdemtU»i  for  ■uvttrent. 

It  has  on  the  one  hand  been  eaid  that  a 
mere  waiver  by  one  party  to  a  contract,  un- 
Hupported  by  any  consideration  moving  from 
the  other,  will  not  bar  the  former's  rights. 
Maness  v.  Henry,  96  Ala.  454.  11   So.  410. 

Ami,  on  the  other  hand,  that  the  party 
in  whose  favor  a  clause  in  «  contract  was 
inserted  may  waive  the  performance  of  that 
clause  eSectively  without  any  consideration 
if  he  so  chooses.  Kuege  v.  Gates,  71  Wis. 
834,   ,18   N.   \V.   181. 

The  contradiction  in  these  two  statements, 
however,  is  more  apparent  than  real. 

The  same  court  from  which  emanated  the 
first  statement  has  held  that  any  executory 
contract  imposing  obligations  beyond  the 
mere  payment  of  stated  sums  of  money  may, 
without  further  consideration  than  the  mu- 
tual agreement  of  the  parties,  written  or 
oral,  be  so  changed  as  to  waive  anv  right 
either  party  might  hare  had  under  the 
original  agreement  but  for  the  new  agree- 
ment. Andrews  v.  Tucker.  127  Ala.  60^,  29 
So.  34. 

The  waiver  of  a  particular  covenant  or 
provision  in  a  contract  by  the  party  for 
whose  benefit  it  was  inserted  has  not  in- 
frequently been  held  binding  where  a  con- 
sideration, if  it  existed,  was  not  obvious. 

Thus,  early  New  Yorlt  cases  held  that 
the  strict  performance  of  the  condition  of  a 
bond  might  be  waived  by  parol.  Fleming  v. 
Gilbert,  3  Johns.  528;  Dearborn  v.  Cross,  7 
Cow.  48. 

Notwithstsnding  a  written  and  sealed 
lease  forbids  the  tenant  to  make  site  rat  ions 
in  the  demised  premises  without  the  land- 
lord's consent  in  writiilg.  the  provision  to 
that  effect  may  be  orally  waived  by  the  lat- 
ter. Mows  V.  Loomis,  156  III.  392,  47 
Am.  St.  Ecp.  194,  40  N.  E.  952. 

A  parol  waiver  of  a  particular  covenant 
or  provision  in  a  contract  under  seal  is 
held  valid  on  the  principle  of  estoppel.  A 
party  to  a  written  contract  who  has  by  some 
affirmative  action  led  the  other  party  to 
believe,  and  act  on  the  belief,  that  he  wil! 
not  be  held  to  a  strict  pprforraance  of  liis 
covenant,  will  be  estopped  in  equity  from 
claiming  the  contract  to  be  no  longer  obliga- 
tory on  him  because  the  covenant  was  not 
performed.  Worrell  v.  Forsyth,  141  111.  22, 
30  N.  E.  673;  Becker  v.  Becker,  250  111. 
117,  95  N.  E.  70,  Ann.  Gas.  1912B,  276, 

A  failure  to  keep  accounts  of  timber  cut 
and  shipped  as  required  by  a  written  con- 
tract of  sale  of  standing  timber  at  a  stated 
price  the  thousand  feet  is  justified  and  ex- 
cused by  a  subsequent  oral  agreement  of  the 
parties  to  waive  the  requirement,  and  to 
settle  on  the  basis  of  the  consignee's  tallies 
of  lumber  cut  from  the  shipments.  McKin- 
ney  v.  Matthews,  —  N.  C.  —,  82  S.  E.  1036. 

An  oral  agreement  by  a  mortgagee  reduc- 
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has  been  held  to  be  binding,  because  it  ma 
said  that  if  the  mortgagor  had  not  relied 
upon  such  agreement  he  might  have  bor- 
rowed the  money  at  the  reduced  rate  from 
another  person  on  like  security,  and  taken 
up  the  mortgage.  Milton  v.  E^geworth,  5 
Bro.  P,  C.  313. 

After  a  vendee  of  land  has  entered  into 
and  remained  in  possession  under  a  con- 
tract of  sale  expiring  on  a  date  in  the  fu- 
ture, and  has  wiUi  the  vendor's  acquiescem^e, 
after  such  date  has  passed,  made  improve- 
ments at  bis  own  cost  on  the  land,  and 
while  he  is  all  the  time  claiming  ownership, 
a  new  agreement  by  the  vendor  and  vendee 
that  the  latter  should  |as  he  did)  sell  a 
part  of  the  land  to  a  third  person  at  a  price 
to  be  applied  toward  the  payment  of  his 
own  purchase  is  supported  by  a  suBicient 
consideration  in  the  mutual  waiver  of  the 
time  limit  and  the  reciprocal  covenants  to 
convey  and  pay  for  the  rest  of  the  original 
entire  tract.  Lester  v.  Hutson,  —  Tex.  Civ. 
App.  — ,   167   S.   W.  321. 

When,  during  the  performance  of  an  oral 
contract  to  move  back  an  old,  and  construct 
on  its  former  site  a  new,  building  according 
to  certain  plans  and  specifications,  the 
owner  stops  the  work  on  the  ground  it  is 
not  being  properly  performed,  and  engages 
an  architect  to  examine  it,  point  out  tbe 
delects,  and  prescribe  remedies,  and  there- 
upon the  contractor  accepts  tbe  arcliit«ct's 
views  and  agrees  to  go  on  conformably  to 
them  and  complete  the  work  as  he  has  di- 
rected, to  which  in  turn  the  owner  assents, 
the  arrangement  amounts  to  a  new  and  sub- 
stituted contract  upon  a  sufficient  considera- 
tion, and  to  a  waiver  by  the  owner  of  for- 
feiture of  the  old  contract  for  failure  to 
perform  it,  so  that,  if  the  owner  afterward 
refuses  to  allow  the  contractor  to  go  on 
under  tlie^.new  contract,  upon  his  repeated 
offers  and ' requests  to  do  so,  the  contractor 
may  recover  fur  the  work  he  has  done,  and 
the  owner  is  CHtopped  from  claiming  a  non- 
performance. Fallon  V.  Lawler,  102  N.  Y. 
22S,  6  X.  E.  302. 

A  written  contract  of  sale  and  purchase 
of  several  thousand  bushels  of  hardwood 
coals,  deliverable  at  the  buyer's  forge  in 
stated  quantities  between  specified  dates, 
and  ]>ayable  at  a  stated  rate  the  bushel  on 
the  flrst  day  of  every  mouth  for  quantities 
previously  delivered,  which  the  seller  had 
failed  fully  to  perform  by  delivering  less 
tiian  the  stipulated  number  of  bushels  with- 
in the  named  periods,  is  waived  and  modi- 
fied by  a  subsequent  oral  agreement  of  buj'er 
and  seller  waiving  tbe  breach  and  providing 
for  the  continued  delivery  and  acceptance 
of  the  remainder  of  the  coals  and  payment 
therefor  as  delivered  at  the  contract  price; 
and  for  such  oral  agreement  there  is  a 
Buflieient  consideration  in  the  mutuality  of 
its  terms.     Lawrence  v.  Dayey,  28  Vt.  264. 

Incidental  matters  of  waiver  and  substi- 
tution, remarked  Judge  Christiancy,  fre- 
quently arise  in  executing  the  provisions  of 
contrscts,  ss,  for  instance,  a  contract  for 
the  delivery  of  so  many  bushels  of  wheat, 
or  so  many   cords  of  a  particular  kind  of 
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vood;  the  psrtiea  mtij  m\itutl\j  asseDt  tliat  i 
a  certain  number  of  bag*  shall  be  taken  for  | 
BO  manj  buehelB,  instead  of  measuring 
weighing  the  wheat,  or  that  a  certain  nu 
ber  of  toads  shall  be  received  for  a  certain 
Dnniber  of  cords  of  wood,  and  the  party  who 
U  to  receive  the  article  may  asaeut  to  re- 

forraance   of   a   stipulation     for     a    better, 
Savercool  v.  Fanvell,  17  Mich.  308. 

Buller  (K.  P.  132)  notes  that  a  promise 
before  it  ia  broken  may  be  discharged  bj 
parol  agreement,  but  that  after  it  ia  broken 
it  cannot  be  discharged  without  deed,  by  any 
new  agreement  without  aatisfaction,  and 
eitea,  as  authorities,  Season  v.  Gilbert,  2 
Lev.  144;  Walwyn  v.  Awberry,  1  Mod.  259; 
May  V.  King,  12  Mod.  538. 

Although  there  may  have  occurred  tech' 
nically  a  breach  of  an  existing  contract,  yet 
if  both  parties  to  it  treat  it  as  continuing 
in  force,  their  mutual  agreement  to  annul 
it  and  substitute  a  new  contract  for  it  upon 
different  terms  is  good.  Dreifus  v.  Colum- 
bian ExpoeiUon  Salvage  Co.  194  Pa.  475, 
15  ^.  St.  Rep.  704,  46  Atl.  370. 

lliere  is  declared  to  be  a  well  defined 
dietioction  betwen  a  parol  contract  adding 
to  or  modifying  the  terms  of  an  executory 
written  contract  under  seal,  and  an 
agreement  of  the  parties  by  which  b 
covenant  in  such  written  and  :  ealed 
tract  ia  waived  by  the  person  for  whose 
benefit  it  was  inserted.  Becker  v.  Becker, 
250  III.  IIT,  65  N.  E.  70,  Ann.  Cas.  1012B, 
276. 


The  courts  regard  a  subsequent  agreement 
by  the  parties  to  an  existing  contract,  en- 
tered into  either  as  a  substitute  in  whole 
or  in  part,  or  for  the  purpose  of  abrogating 
or  altering  and  modifying  it  in  one  or  more 
details,  aometimes  as  a  novation,  and  at 
others  as  an  accord  and  satisfaction. 

It  has  been  said,  for  instance,  that  a 
change  in  the  nature  or  the  terms  of  a  con- 
tract is  a  novation.  Little  Rock  Furniture 
Co.  V.  Jones,  13  Ga.  App.  502,  78  S.  E.  375. 

-And,  to  take  another  example,  it  has  been 
held  that  an  Sffer  of  evidence  in  a  suit  to 
dissolve  a  partnership  that  a  subsequent 
written  agreement  had  been  substituted  for 
the  original  articles  and  an  oral  agreement 
abri^ating  them  is  not  an  offer  to  prove 
an  executory  oral  agreement,  but  one  fully 
executed  by  the  aubstitution;  in  effect,  an 
otter  to  prove  a  novation  and  to  show  its 
consideration.  Guidery  v.  Green,  99  Cal. 
630,  30  Pac.  788. 

.After  a  principal  contractor  has  so  acted 
as  to  prevent  a  subcontractor  from  complet- 
ing the  work  lie  had  undertaken  to  do,  by 
conduct  amounting  to  a  breach  of  the  sub- 
contract and  justifying  the  subcontractor 
in  refusing  to  go  on  with  his  contract,  an 

Teement  between  the  owner  of  the  project- 
structure  and  such  subcontractor,  per- 
formed by  him,  that  the  latter  should  go  on 
and  finish  the  work  and  be  paid  the  fair 
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and  reasonable  value  of  the  materials  and 
labor  required  to  complete  it,  constitutes 
a  new  and  independent  contract  founded 
upon  a  new  and  sufficient  consideration. 
Lindslv  V.  Kansas  City  Viaduct  &  Terminal 
Co.  182  Mo.  App.  221,  133  S.  W.  38B. 

An  accord  and  satisfaction  always  re- 
quire a  new  agreement  and  usually  that 
it  be  performed.  It  must  ordinarily  be  an 
executed  agreement  founded  upon  a  new  con- 
sideration. Nassoiy  v.  Tomlinson,  148  N. 
Y.  326,  31  Am.  St.  Rep.  605,  42  N.  E.  715; 
Mance  v.  Hossington,  206  N.  Y.  33,  »8  N.  E. 
203. 

Thus,  a  landlord's  agreement  to  atvjept 
from  his  tenant  cotton  in  lieu  of  cash  for 
his  rent,  followed  by  a  delivery  of  the  cot' 
ton,  is  a  fine  example  of  a  complete  accord 
and  satisfaction.  Lamberton  v.  Harris,  — 
Ark.  — ,  186  S,  W.  554. 

An  accord  is  an  agreement  for  giving  and 
taking  a  thing  in  satisfaction;  the  satis' 
faction  is  the  actual  giving  and'  taking  of 
such  thing.  Bragg  v.  Pierce,  53  Me.  65; 
Burgess  v.  Denison  Paper  Mfg.  Co.  79  Me. 
266,  9  Atl.  728. 

An  accord  and  satisfaction  result  when 
a  new  contract  is  substituted  for  an  old  one 
between  the  same  parties,  and  the  new  one 
is  fully  performed.  Heath  v.  Vaughn,  11 
Colo.  App.  384,  53  Pac.  229;  Swofford  Bros. 
Dry  Goods  Co.  v.  Qoss,  65  Mo.  App.  55; 
Story  V.  Maclay,  6  Mont.  492,  13  Pac.  198: 
Hosier  v.  Hursh,  151  Pa.  416,  26  Atl.  62; 
Continental  Nat.  Bank  v.  McGeoch,  92  Wis. 
288,  66  N.  W.  606. 

A  substituted  oral  agreement  actually 
performed,  whether  made  and  executed  prior 
or  subsequently  to  the  breach  of  the  writ- 
ten contract  it  superseded,  is  a  good  accord 
and  satinfaction.  McCreerv  v.  IJav,  IIH  N. 
1,  6  L.R.A.  503,  16  Am.' St.  Rep.  793,  23 


e  performed  the  modified 
Mght  remains  to  be  done 
s  to  be  executory,  and 
uted   will   not   be   dis- 


N.  E.  ] 
If  the 


the   contra c 

turbed.     Snow  v.  Griesheimer,  220  111.  106, 

77  N.  E.  110. 

By  the  Civil  Code  of  California  (§§  1521- 
lii23)  an  accord  is  an  agreement  to  accept, 
in  extinction  of  anj-  obligation,  something 
different  from  or  less  than  that  to  which  the 
person  agreeing  to  accept  is  entitled;  yet  it 
does  not  extinguish  the  obligation  until  it 
is  fully  execut«l,  and  the  acceptance  by  the 
creditor  of  the  consideration  of  an  accord 
extinguishes  the  obligation,  and  is  called 
satisfaction.  Creighton  v.  Gregory,  142 
Cal.  34.  75  Pac.  560. 

In  general,  accord  and  satisfaction  are  in- 
dissoiubly  linked,  and  while  the  accord  is 
executory  it  is  no  defense  to  an  action  upon 
its  subject-matter.  Memphis  v.  Brown.  20 
Wall.  289,  22  L.  ed.  264-.  Ryan  v.  Ward,  48 
N.  Y.  204,  8  Am.  Rep.  530;  N'oe  v.  Christie. 
61  N.  V.  270;  Kromer  v.  Heim.  75  N.  Y. 
674.  31  Am.  Rep.  491. 

An  accord  without  satisfaction  ia  no  bar. 
Simmons  v.  Oullahan.  75  Cal.  508,  IT  Pac. 
543:  Bell  v,  Pitman.  143  Ky.  521.  35  L.R..\. 
(X.S.)  820.  136  S.  W.  1028;  Hoxsie  T.  Em- 
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pire  Lumber  Co.  41  Minn.  548,  43  N.  W. 
476;  Palmet  v.  Yager,  20  Wia.  01. 

The  reason  is  that  without  BBtiafaction 
the  aecord  lacks  a  conBideration,  and  everj 
agreement  ol  accord  and  BatlBfaction  needa 
the  support  of  a  consideration.  Tucker  v, 
Dolan,  109  Mo.  App.  442.  84  8.  W.  1128. 

Mr.  Justice  Fbelps,  of  tiie  Vermont  su- 
preme court,  in  delivering  its  opiuion  in 
an  early  case  reversins  a  judgment  of  the 
court  below  holding  bad  a  plea  in  bar  of  an 
action  on  a  promissor;  note,  alleging  an 
agreement  in  writing  under  seal  for  the  de- 
livery and  acceptance  at  a  future  date  of 
a  certain  horse  in  payment  of  the  obliga- 
tion, with  a  tender  of  the  animal  at  the 
time  appointed,  and  a  refusal  to  receive  it, 
on  the  ground  that  the  plea  was  simply  one 
nf  an  accord  vtithout  eatlsfactinn,  had  this 
to  say :  The  reason  for  the  rule  upon  which 
the  plaintilT  relies  is  obvioii».  An  aecord 
without  satiafaction  is  no  bar,  simply  be- 
cause there  is  no  consideration  and  no  mu- 
tuality to  support  it;  because  tlie  creditor 
has  no  means  of  obtaining  satisfaction  by 
enforcing  it,  and,  of  course,  derives  no  satis- 
faction directly  or  indirectly  from  it.  The 
authorities  all  put  the  subject  on  this 
ground.  The  want  of  consideration  not  only 
appears,  but  is  sssigned,  as  the  ground  of 
decision.    Bryant  v..  Gale,  6  Vt.  418. 

But  it  is  not  absolutely  necessary  in  all 
cases  to  an  accord  and  Hatisfaction  that  the 
new  agreement  of  the  parties  be  performed. 
If  the  new  agreement  is  actually  intended 
to  be  a  complete  substitute  for  and  to  ex- 
tinguish the  old  contract,  it  is  in  snd  of 
itself  an  accord  and  satisfaction.  Hall  v. 
Smith,  10  Iowa,  45,  on  second  appeal  IS 
Iowa,  5S8;  Graham  v.  Crisman,  —  Iowa, 
— ,  146  N.  W.  756;  Bell  v.  Pitman,  143  Ky. 
S21,  36  L.fLA.(N.S.)  820,  136  S.  W.  1026; 
Strobridge  Lithographing  Co.  v.  Randall,  78 
Mich.  105,  44  N.  W.  134;  Morehouse  v.  Sec- 
ond Kat.  Bank,  68  N.  V.  503 ;  McCreery  v. 
Day,  119  N.  Y.  1,  6  L.R.A.  603,  16  Am.  St. 
Rep.  71)3,  23  N.  E.  198;  JatTray  v.  Davis, 
124  N.  V.  164,  11  L.B.A.  712,  26  N.  E.  351; 
N'asBoiy  v.  Tomlinson,  148  N.  Y.  326,  51 
Am.  St.  Rep.  695,  42  N.  E.  715;  Bandman  v- 
Finn,  185  N.  Y.  508,  12  L.R.A.(S.S.)  1134, 
78  N.  E.  175. 

A  claim  may  effectively  be  extinguished 
by  taking  in  lieu  of  it  a  valid  promise  which 
may  be  enforced  in  law.  Smith  v.  EIrod, 
122  Ala.  260,  24  So.  904 ;  Goodrich  v.  Stan- 
ley. 24  Conn.  613;  Ranlett  v.  Moore,  21  N. 
H.  336;  Allison  v.  Abendroth,  108  N.  Y. 
470,  15  N.  E.  606;  Xaseoiy  v.  Tomlinson.  148 
X.  Y.  326.  51  Am.  St.  Rep.  6DS,  42  X.  E. 
715;  Bandman  v.  Finn.  IH.i  X.  V.  508.  12 
I..R.A.(X.K.l  1134,  78  X.  K.  175;  Hosier  v. 
Oursh,  151  Pa.  415,  26  Atl.  52;  Uughead 
V.  H.  C.  Friek  Coke  Co.  209  Pa.  368.  103 
\m.  St,  Rep.  1014,  58  Atl.  685:  Hard  v. 
Burton,  62  Vt.  314,  20  Atl.  269. 

In  one  case  it  was  said  in  this  associa- 
tion that  an  accord  and  satisfaction  as 
known  and  applied  in  the  law  mean  the  sub- 
stitution of  a  new  agreement  for  and  in 
'satisfaction  of  a  pre-existing  agreement  be- 
(ween  the  same  parties.  B.  4  W.  Engineer- 
L.R.A.J915B. 


ing  Co.  V.  Beam,  23  Gal.  App.  164,  137  Pac. 
625. 

And  in  anoUier,  that  a  written  contract 
containing  new  terms  and  a  new  considera- 
tion, entered  into  as  a  satisfaction  of  tlie 
obligations  arising  out  of  a  former  agree- 
ment between  the  parties  which  were  in 
controversy,  although  still  executory,  is  of 
itself  a  complete  accord  and  satisfaction. 
Byrd  Printing  Co.  v.  Whitaker  Paper  Co. 
135  Ga.  865,  70  S.  E.  708,  Ann.  Cas.  1912A, 


A  second  contract  on  the  same  subject- 
matter,  even  when  not  fully  performed,  will 
be  presumed  to  be  a  substitute  for  the 
Brst  unless  the  contrary  clearly  appears, 
especially  when  founded  upon  a  new  con- 
sideration. McKay  V.  Fleming,  24  Colo. 
App.  380,  134  Pac.  15S. 

An  implied  contract  reasonably  to  com- 
pensate one  for  services  rendered  is  super- 
seded and  extinguished  by  a  subsequent  one 
entered  into  by  the  parties  agreeing  upon 
an  express  compensntion.  Pim  v.  Greer,  64 
Mo.  App.  175, 

Before  one  contract  merges  in  and  is 
superseded  by  another,  the  last  contract 
must  be  between  the  same  parties,  embrace 
the  same  subject-matter,  and  be  intended 
as  a  substitute  for  the  first.  Walsh  v.  Luu- 
ney,  75  Neb.  337,  108  X.  \V.  447. 

An  oral  contract  never  supersedes  a  prior 
written  one,  unless  it  was  intended  to  take 
the  place  of,  abrogate,  and  supplant  it. 
England  v.  Houser,  163  Ma.  App.  1,  145  S. 
W.  514. 

An  executory  contract  discharging  a 
previous  contract  between  the  same  parties 
does  not  operate  as  a  release  and  satisfac- 
tion until  fully  performed,  unless  expressly 
so  agreed.  Cohan  v.  Rosenberg,  69  Misc. 
33.i.  125  X.  Y.  Supp.  709. 

If  there  has  been  no  breach  of  an  existing 
contract,  and  the  time  for  its  performance 
is  still  open,  so  that  no  cause  of  action  has 
accrued  upon  it,  a  new  contract  upon  the 
subject  between  the  parties,  agreeing  to  can- 
cel it,  wilt  supersede  it,  although  it  pro- 
vides for  the  payment  of  a  less  sum  of 
money  at  a  deSnite  time  in  the  future  than 
the  jiarty  to  receive  it  would  have  been  en- 
titled to  at  an  uncertain  time  in  certain 
contingencies.  Bandman  v.  f  inn,  185  X.  V. 
508,  12  L.R.A.(X.S.|  1134,  78  X.  E.  175. 
Haight  and  Gray,  JJ.,  dissenting. 

At  common  law  an  accord  without  satis- 
faction is  no  bar  to  a  suit  upon  the  original 
obligation,  but  if  the  accord  rests  on  a  new 
consideration,  and  is  accepted  as  satisfac- 
tion, it  so  operates  and  takes  away  the 
remedy  on  the  old  contract.  This,  we  be- 
lieve, said  the  court  in  Hall  v.  Smith,  15 
Iowa,  585.  to  be  in  accordance  with  the 
current  of  authorities,  and  it  is  certainly 
in  harmony  with  the  analogies  and  equities 
of  the  law.  Whether  there  has  been  a  new 
consideration  in  legal  contemplation,  and 
particularly  whether  the  accord  or  new 
agreement  was  accepted  as  satisfaction,  de- 
pend upon  the  circumstances  of  each  case, 
and  in  determining  its  tenor  and  effect  we 
must   from   the   circumstances  endeavor   to 
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ascertain  the  intention  of  the  parties;  for, 
while  some  authors  and  some  of  the  eases 
■peak  of  the  unexeeuted  promise  being  aatis- 
faction  in  those  caaea  only  wltere  it  is  made 
so  by  expresB  agreenient,  we  suppose  that 
ordinarily  no  rule  Ib  vtolateiJ  in  holding 
that  it  is  auliicient  if  tbia  intention  or  pur- 
pose  is  ev-idence<J   by   any   unequivocal   act 

An  accord  and  Batisfaction  Is  the  settle- 
ment of  a.  dispute  or  the  satisfactioD  of  a 
elsim  by  an  executed  agreement  between  a 
party  injuring  and  the  party  injured;  or, 
in  other  worilu,  more  definitely  indicating 
its  peculiar  nature,  it  is  aometbing  of  legal 
value  to  which  the  creditor  before  had  no 
right,  received  in  full  satisfaction  of  the 
debt  without  regard  to  the  magnitude  of 
the   satisfaction.      Bull   t.   Bull,   43    Conn. 

A  novation  is  made  by  contract,  and  the 
contract  is  subject  to  all  the  rules  concern- 
ing contracts  in  general.  Lindcr  Hardware 
Co.  V.  Pacific  Sugar  Corp.  17  Cal.  App.  81, 
118  Pac.  785. 

It  presupposes  a  previous  obligation  for 
ifhich  a  new  one  is  substituted.     Ibid. 

A  new  contract  substituted  for  an  old 
one  must  be  valid  and  afford  a  remedy  to 
the  parties  in  order  to  constitute  a  nova- 
tion. Clark  V.  Billings,  S9  Ind.  509;  Hosack 
V.  Rogers,  8  Paige,  2^;  Guiehard  v.  Brandc, 
57  Wis.  534,  15  X.  W.  784;  Lynch  v.  Austin, 
51  Wis.  287,  8  N.  W.  129;  Spycber  v.  Wer- 
ner, 74   Wia.  450,  5  L.K.A.  414,  43   N.  W. 

lei. 

It  is  welt  here  to  mention  the  elements 
present  in  every  valid  novation.  As  enu- 
merated in  one  case,  these  are  (1)  a  valid 
existing  contract;  (2)  an  agreemeot  by  all 
the  parties  to  it  upon  a  new  contract;  (3) 
a  valid  new  agreement;  and  (4]  the  extinc- 

?E 


E.  3 


■,  6  L.E.A.  688,  ! 


Another  case  has  named  the  necessary 
l<^al  elements  in  a  novation  as  (1)  parties 
capahle  of  contracting;  (2)  a  valid  prior 
obligation  to  be  displaced;  (3)  the  consent 
of  all  parties  to  the  substitution ;  (4)  a 
sufficient  consideration  for  such  consent; 
(5)  the  extinction  of  the  prior  obligation! 
and  (6)  the  creation  of  a  new  and  valid 
obligation.  Harrington-Wiard  Co.  v.  Blom- 
fltrom  Mfg.  Co.  186  Mich.  276,  131  N.  W. 
559. 

A  novation  and  an  accord  and  satisfac- 
tion have  features  in  common,  the  former 
being  a  species  of  the  latter.  The  principal 
distinction  between  the  two  ia  that  a  nova- 
tion implies  the  extinction  of  an  existing 
debt  or  obligation  and  its  transition  into 
a  new  one  between  the  same  or  other  par- 
ties, whereas  an  accord  and  satisfaction  re- 
late solely  to  extingiiiahing  the  debt  or  ob- 
ligation. Cooke  V.  McAdoo,  85  N.  J.  L.  602, 
00  Atl.   302. 

The  stated  distinction  being  kept  in  mind, 
the  following  caaes  are  examplea  rath         ' 


An  agreement  between  an  insured  and  an 

insurance  company  adjusting,  and  promising 
to  pay  aa  adjusted,  a  loss  at  a  leas  sum 
than  stated  in  the  policy  and  less  than  the 
sum  claimed  by  the  insured,  is  essentially 
a  substitution  of  an  entirely  new  contract 
for  the  policy,  supported  by  a  new  con- 
sideration, to  wit,  an  agreement  to  take 
less  than  the  sum  insured  in  satisfaction. 
Stockton  Combined  Harvester  *  Agri. 
Works  V.  Glens  Falla  Ina.  Co.  121  Cal. 
167,  53  fac.  565. 

An  agreement  by  a  consignee  of  a  debtor's 
goods  with  a  creditor  of  the  debtor,  to  take 
and  receipt  for  the  debtor's  promissory 
notes  held  by  the  creditor  aa  evidences  of 
tile  indcbtednesa,  and  to  pay  the  debt  out 
of  the  proceeds  of  tlie  sale  of  the  consigned 
goods,  provided  they  shall  be  sufficient  after 
paying  previously  accepted  drafts  drawn 
against  them,  to  evidence  which  the  con- 
signee made  and  delivered  his  own  note 
for  the  amount  of  the  debt  to  be  held  in 
escrow  by  the  payee's  agent  pending  the  sale 
of  the  consignment  and  an  accounting,  is 
abrogated  and  replaced  by  the  cancelation 
and  surrender  of  the  note  held  in  escrow 
and  the  delivery  and  acceptance,  as  a  sub- 
stitute for  it,  of  the  consignee's  new  note 
to  the  creditor,  payable  unconditionally  and 
for  a  slightly  less  sum;  and  there  is  a  good 
legal  consideration  for  the  new  note.  Adams 
V.  Wilson,  12  Met.  138,  45  Am.  Dec.  240. 

A  contract  for  the  sale  and  delivery  of 
a  quantity  of  lumber  at  a  stipulated  price 


distinct,  and  independent  contract  made  in 
substitution  for  a  previous  contract  for  the 
sale  and  purchase  of  the  same  lumber  at  a 
lower  price  between  the  same  parties,  which 
the  seller  had  carried  to  and  deposited  at 
tbe  place  of  delivery,  where  the  buyer  had 
failed  to  attend  and  receive  at  the  place 
and  time  fixed  bv  the  contract,  Keeney  v. 
Mason,  40  Barb. '254. 

A  new  bond  and  subsidiary  guaranty  of 
sureties  indorsed  upon  it,  made  to  secure 
the  payment  by  a  bank  of  deposit  of  past 
and  future  deposits  in  it  by  a  savings  bank, 
with  interest  at  a  lower  rate,  made  and  de- 
livered aa  a  substitute  for  a  previous  bond 
of  like  character  with  other  sureties  and  a 
higher  rate  of  interest,  surrendered  and 
canceled  in  exchange,  ia  supported  by  a 
Buflicient  consideration.  Erie  County  Sav. 
Bank  V.  Coit,  104  N.  Y-  532,  11  N.  E.  54. 

When  persons  who  have  been  associated 
in  business  as  masters  and  servants  orally 
agree  to  become  partners,  taking  over  the 
stock  and  assets  of  the  former  business  at 
an  agreed  valuation,  and  each  of  the  em- 
ployees agreeing  thereafter  to  contribute  a 
stated  sum  as  capital  at  a  time  not  deter, 
mined,  interest  to  be  paid  upon  the  capital 
paid  in  and  charged  upon  the  deferred  pay- 
ments, the  profits  and  losses  to  be  rfiared 
equally,  and  the  partnership  to  continue  for 
three  years,  and  then  proceed  to  carry  on 
the  business  jointly,  but  never  M  they  at 
first  contemplated  reduce  their  agreement 
to  writing,  and  after  a  time  a  dispute  arises 
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over  the  question  of  dividing  tiie  profits 
earned,  and  whetller  or  not  a  partncrsUip 

WM  actually  formed,  an  agreement  then  en- 
tered into  to  credit  each  of  the  parties  a 
atated  amount  on  the  books  of  the  concern 
KB  hia  shore  of  the  profits,  and  to  thereafter 
be  partners  upon  the  terms  outlined  preri- 
ously,  is  Bustained  bf  a  sufficient  considera- 
tion in  the  abrogation  of  the  former  a^ee- 
ment  and  the  settlement  of  the  controversj 
that  arose  over  its  terms  and  the  mutual 
agreement  of  the  partners  to  do  business 
together  in  the  future.  Walll  v.  Barnum, 
118  N.  Y.  87,  6  L.R.A.  823,  22  N.  E.  280. 
Potter,  J.,  dissenting, 

A  majority  of  the  court  entertained  the 
opinion  that  the  primary  agreement  was 
void  by  the  statute  of  frauds,  because  it 
was  oral  and  by  its  terms  was  not  to  be 
peTformed  within  a  year,  and  being  invalid 
the  second  agreement  should  be  regarded  as 
the  original  and  only  one  between  the  par- 

A  written  contract  of  employment  pro- 
viding for  the  payment  for  a  stated  period, 
of  a  specified  monthly  stipend,  at  the  end 
of  which  the  employer  was  entitled  to  ter- 
minate the  relation  without  further  liabil- 
ity, or  to  continue  the  employment  with  a 
liability  to  pay  double  such  stipend  both 
for  past  and  future  time,  is  abrwated  and 
annulled,  and  not  merely  modified  and 
amended,  by  a  new  oral  contract  at  the 
end  of  the  period  named  in  the  old  one  for 
the  exercise  of  the  employer's  election,  pro- 
viding for  the  payment  of  the  doubled 
compensation  for  tbe  future  only,  since  the 
amount  of  the  stipend  payable  is  the  ma- 
terial part  of  the  contract,  and  a  chan^^e  in 
that  respect  is  the  creation  of  a  substitute 
for,  and  not  an  amendment  to,  tbe  original 
agreement.  Homire  v.  Stratton  &  T.  Co.  157 
Ky,  822,  Ifl4  S.  W.  67. 

An  agreement  between  controlling  stock- 
bolders  in  a  corporation  and  a  promoter 
who  had  at  their  instance  acquired  options 
upon  the  stock  for  them,  and  joined  them  in 
incorporating  a  new  company  to  operate 
the  old  business,  fixing  a  definite  number  of 
shares  in  the  new  corporation  to  be  deliv- 
ered to  the  promoter  in  full  of  all  bis  claims 
and  demands  for  past  and  contemplated 
services,  supersedes  and  supplants  a  former 
contract  calling  for  such  services  to  be  com- 
pensated by  an  indefinite  amount  of  stoek 
and  money,  upon  stated  contingencies  re- 
quiring an  accounting  to  determine  the  re- 
spective interests  of  the  parties,  and  it  is 
supported  by  a  suflicient  consideration. 
Spier  V.  Hyde,  78  App.  Div.  151,  79  N.  V. 
Supp.  eQ9. 

An  agreement  by  the  retiring  partners  of 
a  firm  of  contractors  for  the  construction 
of  a  railroad,  who  had  assigned  to  the  re- 
maining partners  their  interest  in  the  con- 
tract upon  their  undertaking  to  fulfil  its 
obligations,  save  them  harmleBS  from  the 
claims  of  creditors,  pay  a  sum  of  money  in 
cash,  and  a  further  sum  according  to  the 
terms  of  a  promissory  note  executed  and 
delivered  contemporaneously,  to  surrender 
and  cancel  the  note  provided  the  makers  is 
L.B.A.1B16B. 


turn  should  release  to  the  railroad  company 
their  interest  in  the  eoiistructiou  contract,. 
ofid  tbe  releasing  of  tbe  railroad  company 
accordingly,  may  be  established  by  parol 
testimony,  and  if  proven  will  constitute  a 
defense  to  the  note  and  a  new  substituted 
contract  upon  a  good  consideration.  Malonc 
V,   Dougherty,  7B   Pa.  46. 

An  option  given  by  a  landowner  to  an- 
other to  purcTiase  the  coat  underlying  his 
land,  conditioned  to  be  null  should  his  wife 
refuse  to  join  in  a  conveyance,  afterward 
renewed  from  time  tc  time,  and  then  as- 
signed by  the  bolder  to  a  third  person,  is 
superseded  and  supplanted  by  a  final  re- 
newal making  the  option  an  absolute  un- 
conditional one  upon  a  payment  of  part  of 
the  purchase  money;  and  tbe  last  may  be 
enforced  by  a  decree  for  speeitic  performance 
at  the  suit  of  the  assignee.  Tbompeon  v. 
Craft,  238  Pa.  I2S,  85  Atl,  1107. 

A  contract  in  writing  under  seal  between 
the  maker  and  payee  of  a  promissory  note, 
by  which  the  one  covenants  to  deliver  and 
the  other  to  receive  at  a  time  named  a  cer- 
tain horse  in  satisfaction,  bars  any  action 
upon  tbe  note,  and  substitutes  a  new  remedy 
upon  a  superseding  agreement.  Brvant  v. 
Gale,  5  Vt.  418. 

A  second  option  given  by  a  landowner  to 
a  real  estate  broker  who  already  held  from 
him  an  option  to  buy  the  coal  underlying 
the  land  within  a  limited  time  at  a  stated 
price  the  acre,  payable  according  to  speci- 
fied terms,  and  given  before  the  first  option 
expired,  changing  the  time  of  acceptance 
and  the  terms  of  payment,  without  altering 
the  price,  is  a  new  contract  that  abrogates 
the  first,  and  is  supported  by  a  sufficient 
consideration.  Runnion  v.  Morrison,  71  W. 
Va.  254,  78  8.  E.  457. 

An  agreement  of  a  manufacturer  to  pay 
royalties  to  the  patentee  of  a  machine  upon 
which  goods  are  manufactured  is  supplant' 
ed  and  superseded  by  a  new  agreement  made 
after  the  patentee  has  invented  and  obtained 
another  patent  for  a  novel  device  for  mak- 
ing the  same  class  of  goods,  whereby  the 
manufacturer  is  granted  a  license  limited  to 
the  t«rm  of  one  year,  to  manufacture  under 
both  patents  for  a  specified  sum  paid  us 
royalty.  Penman  Mfg.  Co.  v.  Broadhead, 
21  Can.  S.  C.  713. 


Tbe  principles  which  govern  the  validity 
of  secondary  agreements  between  fandlords 
and  tenants  do  not  differ  from  those  applvr 
ing  to  other  contracts,  but  the  group  is  large 
enough  to  present  in  a  separate  division. 
and  it  is  believed  will  be  of  greater  servioe 
thus  presented  than  if  the  cases  were  not 
segregated. 

As  in  all  otlier  cases  of  secondary  agree- 
ments, a  consideration  of  some  sort  is  a 
necessity. 

An  oral  ngreemcnt  of  a  landlord  to  re- 
duce the  rent  of  land  and  release  the  rent 
of  personal  property,  payable  under  a  previ- 
ous  lease  to  a  tenant  i  '   "    ' 
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DOS. 

An  a^eement  of  »,  tenant  not  to  use  a 
ptrt  of  the  rented  Iwrid  in  his  posBeMion 
tbrougb  ■  lease  under  seal,  without  psying 
the  landlord  extra  for  it,  requires  a  con- 
sideration to  giv«  it  validity.  Tryon  v. 
Mooney,  9  Johns.  368. 

Thus,  an  oral  speement  between  a  land- 
lord and  tenant  of  a  farra,  made  subse- 
quently to  a  written  Imm  and  the  beginning 
of  a  tenancy  under  it,  to  the  effect  that 
tb«  tenant  should  not  use  the  psature  ex- 
cept for  his  team  when  at  work  on  the  farm, 
■nd  if  he  did,  should  pay  the  landlord  extra, 
is  without  a  consideration  and   void.   Ibid. 

Where  tht^re  was  an  oral  agreement  be- 
tween the  owner  of  a  farm  and  a  progpective 
purchaser,  that  the  former,  supplied  with 
certain  land  warrants  by  the  latter,  ihould 
journey  to  another  state,  look  over  the 
country,  and,  if  he  liked  it,  should  convey 
the  farm  at  a  stated  price,  under  which 
the  prospective  grantee  wae  put  in  poaees- 
sioil  of  certain  fields  to  plant  with  corn, 
and  allowed  to  stable  horses  in  the  barn 
while  cultivating  such  corn,  and  by  the 
terms  of  which,  if  the  landunner  did  not 
like  the  new  country,  there  was  to  be  no 
sale,  hut  the  other  party  was  to  pay  a 
rent  of  $2  the  acre  for  the'cornfielda ;  a  sub- 
sequent oral  a^eement  between  the  two  par- 
ties to  enable  the  landtrwner  to  sell  the 
farm  to  a  third  person,  by  which  the  farm 
owner  agreed  to  give  the  first  prospective 
vendee,  it  be  would  relinquish  his  claim 
to  purchase,  the  rent  for  the  cornfields  and 
the  growing  wheat  in  a  certain  field  pointed 
out,  was  held  a  mere  nude  pact  without 
consideration,  since  the  original  contract 
was  void  and  amounted  to  naught  but  a 
lease  of  the  comSelda.  Jarvia  v,  Sutton,  3 
Ind.  289. 

The  making  orally  of  a  new  lease  during 
the  term  of  an  existing  written  one,  at  a 
reduced  rent,  between  the  same  parties,  may 
operate  to  abrogate  the  old  lease,  and  sub- 
stitnte  the  new  one,  even  before  the  reduced 
rent  is  paid  and  accepted  in  full ;  but,  to 
have  that  effect,  some  new  consideration  ia 
requisite  when  the  tenant  ia  in   posaesaion 


Wright.  65  Neb.  861,  91  N.  W.  580, 
W.  6S0. 

An  executory  agreement  by  a  landlord 
to  reduce  the  amount  of  rent  which  the  ten- 
ant is  bound  by  the  terms  of  a  written 
lease  to  pay,  made  during  the  term  of  the 
lease  without  canceling  it  or  anrrendering 
the  premises,  where  no  change  is  made  in 
the  character  of  the  tenancy  or  the  state 
of  the  premises  to  the  tenant's  disadvantage 
or  the  landlord's  benefit,  ia  a  nude  pact, 
without  consideration  and  void.  Barnett 
J.  Barnes.  73  111.  217;  Loach  v.  Famnm,  90 
III.  368;  Goldsborough  v.  Gable,  140  III.  26(1, 
15  L.R.A.  2n4,  29  N,  E.  722. 

In  a  modem  case  a  tenant  under  a  writ- 
ten and  sealed  lease,  aued  by  his  landlord 
for  unpaid  rent,  relied  in  defense  upon  an 
L.ILA.1915B. 


alleged  oral  agreement  reducing  the  amount 
of  the  monthly  instalments  payable  1^  the 
terms  of  the  Icsae,  but  on  appeal  the  Court,  , 
after  reviewing  the  testimony,  held  that 
the  alleged  oral  agreement  for  reduction 
had  not  been  proved.  It  added,  however,  that 
if  the  proof  had  been  auMcient  to  establish 
the  agreement  to  reduce  the  rent,  such  agree- 
ment was  a  mere  nude  pact,  without  any 
consideration  to  uphold  it, — the  tenant  be- 
ing under  a  legal  obligation  to  pay  the  full 
rent  reserved  in  the  lease,  and  the  landlord 
receiving  nothing  in  return  for  agreeing  tO' 
take  less.  The  court  was  further  of  the 
opinion  that  in  any  event  the  agreement,  if 
it  existed,  reducing  the  rent,  was  void  un- 
der the  common-law  rule  that  an  indenture 
under  seal,  cannot  be  varied  by  parol,  I^ord 
V.  Haufe.  77   111.  App.   91. 

A  gratuitous  oral  agreement  of  a  landlord 
to  accept  in  full  for  the  remainder  of  the 
term,  from  a  tenant  in  possession  of  leased 
premises  under  a  written  lease  for  a  term 
of  years,  a  less  sum  if  paid  punctually  than 
the  tenant  bad  covenanted  in  the  lease  to 
pay  as  monthly  rent,  ia  invalid  for  want  of 
consideration,  and  notwith standing  the  re- 
duced amount  has  been  for  many  months 
paid,  accepted,  and  receipted  for  in  full, 
the  landlord  thereafter,  for  the  rest  of  the 
term  at  least,  may  recover  the  entire  amount 
of  rent  reserved  in  the  lease.  Wharton  v. 
Anderson,  28  Minn,  301,  8  N.  W.  860. 

In  the  caae  of  Ten  Eyck  v.  Steeper.  65 
Minn.  413,  67  N,  W.  1020,  in  which  a  land. 
lord's  agreement  reducing  rent  was  held 
Bupported  by  a  good  consideration,  and 
therefore  valid  and  binding,  Wharton  v. 
Anderson,  supra,  was  thus  spoken  of:  That, 
said  the  court,  was  a  ease  where  the  leasee 
by  the  terms  of  the  written  lease  promised 
to  pay  rent  for  certain  premises  at  the  rate 
of  S250  per  month  for  five  years,  but  not 
paying  promptly  the  lessor  reduced  the  rent 
to  i208,33,  and  then  to  $150,  per  month 
upon  condition  that  such  rent  was  paid 
punctually.  Thia  the  leaaee  failed  to  do. 
and  the  lessor  brought  suit  for  tbe  full 
rental  of  (250  per  month  according  to  the 
terms  of  the  original  lease,  upon  the  ground 
that  the  defendant  had  failed  to  pay  accord- 
ing to  the  terms  of  the  modi  fled  lease.  The 
plaintiff  recovered  upon  the  ground  that 
the  alleged  modification  was  a  gratuitous 
parol  promise.  The  court  thereupon  distin- 
guished the  decision  in  Wharton  v.  Ander- 
son, supra,  from  tbe  case  then  at  bar,  by 
saying:  But  the  right  to  defend  in  this 
action  against  a  recovery  upon  the  terms 
of  the  orifrinal  lease  ia  claimed  to  rest  upon 
the  principle  that  the  written  modiflcation 
is  supported  by  facts  which  show  a  valid 
conaideration  and  make  it  a  binding  con- 
tract, especially  as  it  has  been  executed — 
that  is,  performed  from  October,  18H3,  until 
February,  1895— and  nearly  $B,0«0  paid 
pursuant  to  such  modified  contract.  Cer- 
tainly, the  facts  in  the  case  of  Wharton  v. 
Anderson,  supra,  are  not  analogous  to  those 
at  bar. 

Tn  a  Pennsylvania  case  in  which  the 
trial   court   had   held    an   agreement  hy   a. 

^noogle 


«4 


IDAHO  SUPREME  COURT. 


landlord  to  reduce  rent  wfta  untupported 
by  a  conBideration.  the  supreme  court  on 
appeal  declined  to  rule  upon  the  question 
whether  or  not  the  agreemeot  wu  without 
consideration,  because  in  that  caae  the  evi- 
dence eBtabliehcd  that  the  agreed  reduction 
was  for  a  temporary  and  indeflitite  period 
of  time,  and  therefore  the  landlord  liad  a 
right  at  any  time  to  demand  for  the  future 

eayment  of  the  full  rent  reserved  in  the 
•ase,  and  conBequcntly  tlie  judgment  in 
his  favor  in  the  case  at  bar  was  right. 
Bohrbcimer  v.  Hofman,  103  Pa.  4UD. 

An  oral  agreement  by  a  landlord  in  a 
written  lease  for  a  term  of  years  under 
seal,  to  accept  in  the  future  a  reduced  rent 
from  the  tenant  without  any  other  change 
wliatever  in  the  terms  of  the  lease,  or  any 
corresponding  benefit  to  the  landlord,  or 
detriment  to  the  tenant,  even  when  followed 
by  acceptance  of  the  reduced  sum  and  the 
giving  of  receipts  therefor,  is  void  for  want 
of  consideration,  the  payment  in  whole  or 
in  part  by  the  tenant  of  the  rent  he  had 
agreed  to  pay  being  insufficient.  Coe  v. 
Hobby,  72  N.  Y.  141,  28  Am.  Rep.  120, 
affirming  7  Hun,  157. 

A  new  lease,  to  liave  the  efTect  of  abrogat- 
ing an  existing  lease,  as  a  matter  of  law, 
roust  itself  be  valid  in  law  to  create  a 
tenancy    according    to   the   purpose   of    the 

tiarties,  and,  inasmuch  as  a  lease  for  a 
onger  term  than  one  year  is  good  only  when 
in  writing,  an  oral  lease  for  more  than  one 
year  between  the  parties  to  a  lease  uoder 
seal  cannot  operate  as  a  surrender  and 
cancelation  of  tbe  latter.    Ibid. 

An  agreement  by  parol  between  tiie  land- 
lord and  tenant  of  premises  leased  by  writ- 
ing under  seal  for  a  term  of  years,  reducing 
for  the  future  the  rent  payable,  does  not 
constitute  a  new  lease,  but  merely  modifies 
the   terms  of   the  existing  one,  leaving  all 

in  force,  and  does  not,  without  explicitly 
BO  stating,  authoriie  an  inference  that  the 
parties  intended  tiiercby  a  surrender. 
Ibi.l. 

.An  oral  agreement  between  a  landlord  and 
tenant  of  a  business  site  upon  which  stood 
a  wooden  building  rented  by  a  lease  in  writ- 
ing under  seal,  for  a  term  of  years  at  a 
stated  rent,  made  after  the  structure  had 
beep  destroyed  by  fire,  but  while  the  tenant 
continued  the  use  and  occupation  under 
the  lease,  instead  of  surrendering,  and  upon 
the  rebuilding  by  the  landlord  of  the  struc- 
ture in  brick,  because  of  the  constraint  of 
local  law,  doubling  the  amount  of  rent  pay- 
able for  the  rest  of  the  term  in  the  new 
building,  is  without  consideration  and  void. 
Smith  V.  Kerr,  33  Hun,  S67. 

This  decision  was  subsequently  atTirmed 
by  the  court  of  appeals  in  an  opinion  hold- 
ing that  when  a  leased  building  is  destroyed 
bv  fire,  the  tenant  has  his  election  by  stat- 
ute (Laws  IfiOO,  chap.  345),  either  to  end 
the  lease  and  surrender  the  premises,  or 
to  continue  in  posseHsion  to  the  end  of  his 
term  payinf;  the  reserved  rent.  That  if  he 
takes  the  latter  course,  as  the  tenant  did 
in  the  case  at  bar,  the  lease  continues  in 
l..I{.A.lnl5B. 


full  force  and  etTeet.  That  in  the  abseuM 
of  a  covenant  in  the  lease,  neither  landlord 
or  tenant  is  bound  to  rebuild  a  burned  build- 
ing, but  if  the  landlord  does  rebuild  with 
the  tenant's  acquiescence,  the  tenant  haa 
the  right  to  occupy  the  new  structure  under 
his  lease  to  the  end  of  the  term.  That  » 
new  agreement  by  parol  not  altering  the 
term,  or  in  aught  inconsistent  with  the 
lease,  does  not,  in  the  absence  of  an  inten- 
tion expressed  or  clearly  implied,  operate  aa 
surrender  of  the  written  lease.  That  ■ 
.ked  release  of  rent  by  the  landlord  for  the 
itruction  period  was  void  for  want  of 


for  another  parol  agreement  increasing  the 
rent.  Also,  that  the  consent  of  the  landlord 
that  the  tenant  might  put  Sxtures  in  the 
new  building,  and  deduct  the  cost  of  them 
from  tbe  rent,  furnished  no  consideration 
for  the  oral  agreement  increasing  the  rent. 
As  the  tenant  was  entitled  to  continued  pos- 
session of  the  premises  under  his  lease,  and 
refused  to  pay  any  more  rent,  the  new 
agreement  was  executory  only,  and  the 
landlord  could  neither  recover  any  more  nor 
regain  possession  for  nonpayment  of  more. 
Smith  V.  Kerr,  108  N.  Y.  31,  2  Am.  St.  Rep. 
U2,  15  N.  E.  70. 

An  agreement  between  landlord  and  ten- 
ant, binding  the  latter  thereafter  to  pay  an 
increased  rent  for  premises  theretofore  oc- 
cupied as  tenant  at  will,  is  supported  by  a 
good  consideration  in  the  continued  use  and 
occupation  of  the  premises  afterward.  Han- 
son V.  Hellen,  —  Me.  — ,  6  Atl.  837. 

An  agreement  by  a  tenant  in  the  middle 
of  the  term,  to  pay  more  rent  for  the  rest 
of  the  term,  without  an;  corresponding 
benefit  to  himself,  is  nudum  pactum,  without 
a  consideration  to  support  it.  Taylor  v. 
Winters,  6  Phila.  120. 

An  oral  lease  of  business  premises,  made 
early  in  the  year  to  run  for  the  remainder 
of  it,  under  which  the  tenant  is  in  posses- 
sion, stipulating  for  the  payment  of  a  stated 
monthly  rent,  where  a  lease  in  writinji  is 
in  contemplation  by  tlie  parties  for  a  longer 
term,  over  the  provisions  of  which  they 
are  in  negotiation,  is  not  changed  or  modi- 
fied in  any  respect  by  the  landlord's  demand 
in  writing  that  a  form  of  leaae  submitted  by 
him  be  signed  by  the  tenant  before  a  cer- 
tain time,  and  it  not  so  signed,  that  he 
will    demand    and    insist    upon    a   rent   25 

Eer  cent  higher,  followed,  after  the  tenant 
as  once  replied  and  refused  to  sign  the 
lease,  by  further  letters  to  the  same  effect, 
ignored  by  tbe  tenant,  since,  it  it  could  be 
implied  that  the  tenant  had  agreed  to  modify 
the  lease  and  pay  the  higher  rent  demanded, 
by  silence  and  continued  use  and  occupa- 
tion, such  agreement  would  not  be  valid 
for  lack  of  a  consideration  to  support  it. 
Sanborn  v.  E.  R,  Roach  Drug  Co.  —  Tex. 
Civ.  App.   -,  13T  S-  W.  182. 

Because  a  statute  oF  Oklahoma  (Wilson's 
Rev.  &  Anno.  Stat.  Ifl03,  g  8201  provides 
that  a  written  contract  may  be  altered  only 
by  another  in  writing  or  by  an  executed 
oral  agreement,  a   parol   undertaking  by   a 


RUSSELL  T.  LAMBERT. 


landlord  to  pay  back  to  a  tenant  money  re- 
reived  by  Tirtue  at  a,  written  lease  of  lands 
and  buildings,  abrogated  and  surrendered 
bv  mutual  consent,  was  beld  invalid.  Early 
v!  King,  3S  Okla.  206,  135  Pac.  286. 

There  are  many  ctsta  in  which  such  agree- 
ments have  been  held  valid  and  supported 
by.  B  sufficient  coosidcration. 

An  oral  tease  far  lew  than  a  year,  by 
wbich  the  landlord  covenants  to  repair  the 
leased  premisea,  made  to  supplant  a  written 
lease  containing  no  such  corenint,  after  the 
landlord  has  served  and  the  tenant  has  kc- 
vepted  a  notice  to  quit,  and  preparations  to 
vacate  the  premisea  have  begun,  although 
no  change  is  made  in  the  rent,  is  a  new 
and  substituted  lease,  not  a  continuation 
of  the  old  one,  and  the  mutual  agreement 
o(  the  lessor  and  leasee,  with  continued  use 
and  occupation  of  the  premises,  is  a  Ruf- 
Kcient  conBideration.  Conk  ling  v.  Tuttle, 
5>   ilit*.  630,  18  N.  W.  301. 

An  agreement  by  a  tenant  to  repair  the 
demised  premises  before  the  term  begins,  in 
such  wise  as  to  meet  the  requirements  of 
the  public  municipal  tenement  house  depart- 
ment, ia  a  good  consideration  to  support  the 
Imndlord's  agreement  to  reduce  the  rent  pay- 
able by  the  terms  of  a  previously  signed 
lose,  although  such  lease  bound  the  tenant 
to  make  all  repairs  at  his  own  expense,  be- 
CRoae  such  clause  had  application  only  to 
repairs  that  became  necessarr  after  the  tonn 
be^an.  Haigtt  v.  Cohen,  123  App.  Div.  ;07, 
108   X.  Y.  Supp.  502. 

A  parol  agreement  between  a  landlord 
and  tenant  of  premises  rented  by  a  written 
le«ee,  that  the  latter  shall  make  certain 
alterations  and  additions  to  such  premises 
not  included  in  and  beyond  the  necessary 
repairs  he  had  covenanted  to  make,  and 
that  the  former  shall  reduce  the  rent  pay- 
able by  the  terms  of  the  lease,  is  supported 
by  a  RUflicient  consideration.  NatelROhn  v. 
Reich,  50  Misc.  585,  9!)  N.  Y.  Supp.  3-i7. 
A  lease  in  writing  of  a  vacant  plat  of  land 
for  a  long  term  of  years  at  a  stated  annual 
ground  rent,  binding  the  lesspPB  to  erect  on 
the  land  a  commercial  building  according 
to  prepared  plans  and  Bpeciflcatiana,  and  the 
landowner  to  advance  in  parcels  a  certain 
sum  towarda  defraying  the  cost  of  con- 
struction, is  validly,  and  upon  a  auHicient 
consideration,  modified  after  the  building 
b«B  been  erected  in  conformity  to  the  con- 
tract and  but  a  part  of  the  lessor's  contribu- 
tion to  the  cost  of  it  has  been  paid,  by  an 
oral  agreempnt  between  the  lessor  a  nil 
leseeefl  entitling  the  latter  to  withhold  pay- 
ment of  the  rent  to  an  amount  equal  to  the 
unpaid  balance  due  from  the  landowner  lor 
hia  contribution  towards  the  cost  of  con- 
struction. American  Exch,  Nat.  Bank  v. 
Smith,  61  Misc.  49,  113  N.  Y.  Supp.  230. 

An  oral  agreement  by  a  landlord  reduc- 
ing for  the  future  the  amount  of  rent  agreed 
to  be  paid  by  the  tenant  in  a  previous  writ- 
ten lease  for  a  term  of  years,  in  considcra- 
tiou  of  the  tenant's  covenant  to  take  a  part- 
ner in  business  for  the  remainder  of  tlie 
term  and  borrow  a  large  sum  of  money  to 
use  as  capital  and  continue  in  huainess  in 
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the  leased  premisea,  performed  on  the  ten- 
ant'a  part,  is  valid  and  supported  b^  a  good 
consideration.  Hastings  v.  Lovejoy,  140 
Mass.  261,  54  Am.  Rep.  462,  2  N.  G.  776. 

An  agreement  betwen  landlord  and  tenant 
of  premises  previously  leased  for  a  term  (rf 
five  years  by  written  lease,  made  during  the 
term  and  evidenced  by  correapondence, 
whereby  the  lessee  waa  granted  an  option 
to  purchase  at  the  expiration  of  hia  term 
the  leased  premisea  for  a  stated  price  pay- 
able partly  in  cash  and  partly  secured  by 
mortgage,  ia  valid  and  enforceable,  and  has 
a  good  consideration  in  the  payment  of  the 
rent  reserved  in  the  lease  and  the  promise 
of  the  tenant  to  pay  the  purchase  price  for 
a  convevance.  Dengler  v.  Fowler,  04  Neb. 
621,  143  N.  W.  044. 

Where,  during  the  existence  of  an  oral 
agreement  for  the  hire  of  a  farm  for  three 
years,  but  only  valid  for  one  jear  because 
not  in  writing  as  required  by  law,  the  tenant 
in  poasessioD  and  his  landlord  agreed  that 
the  former  might  in  the  fall  sow  a  crop  of 
rye  and  reap  it  when  matured,  with  the 
privilege  of  using  the  barn,  press,  and  slat 
wood  of  the  farm  in  connection  with  such 
crop,  the  subsequent  sowing  of  the  crop 
in  the  fall  before  the  expiration  of  the  lease 
by  the  tenant,  with  the  assent,  approval, 
and  active  assistance  of  the  landlord,  virtu- 
ally makes  a  new  agreement  for  the  con- 
tinued use  of  the  farm  for  the  purpose  of 
the  crop  of  rye,  for  which  the  rental  of  the 
farm  affords  a  aufticient  consideration,  be- 
cause the  new  agreement  merely  provides 
for  carrying  out  the  prior  understanding, 
which  was  an  important  element  in  the  con- 
tract of  hiring.  Like  v.  McKinstry,  41  Barb. 
186. 

An  agreement  between  the  landlord  and 
tenant  of  a  store  leased  for  a  year  at  a 
stated  monthly  rent  payable  in  advance, 
where  the  execution  of  such  lease  had  been 
induced  by  the  landlord's  representation 
that  the  rent  reserved  was  the  same  as 
that  paid  by  the  tenant  of  adjoining  prem- 
ises, which  representation  was  untrue,  re- 
ducing the  rent  to  the  amount  paid  by  the 
adjoining  tenant  aa  long  as  the  store  should 
thereafter  be  occupied  by  the  lessee,  super- 
sedes the  lease  and  substitutes  a  tenancy 
from  month  to  month  at  the  reduced  rent, 
and  rests  upon  a  sufficient  consideration. 
Andre  v.  Graebner,  126  Mich.  116,  85  N.  W. 


If  a  tenant  in  possession  of  rented  prern- 
Lsea  under  a  lease  in  writing  has  not  cove- 
nanted and  ia  not  bound  to  remain  in  pos- 
session for  any  purpose,  his  agreement  to 
continue  to  occupy  the  premises  at  the  land- 
lord's request  may  furnish  a  sufficient  con- 
sideration for  the  landlord's  agreement  to 
reduce  the  rent.  Bowman  v.  Wright,  65 
Neb.  661.  Bl  N.  W,  58f),  92  N.  W.  580. 

An  agreement  by  the  landlord  of  premises 
rented  by  a  lease  in  writing  at  an  annual 
rent  payable  quarterly  in  advance,  releasing 
the  tenant  from  his  obligation  to  pay  one 
quarter's  rent,  made  to  induce  the  tenant 
to  discontinue  the  removal  of  his  goods 
then  in  progress,  and  to  resume  the  occupa- 
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tion  of  the  premisas  to  the  end  of  tbe  term, 
rests  upon  a  good  consideration,  and  is  valid 

becauie  there  was  an  accepted  surrender  of 
the  lease  and  the  creation  of  a  aev  tenancy. 
Copper  T.  Fretnoransky,  42  N.  Y.  S.  R.  472, 
1«  N.  Y.  Supp.  886. 

After  an  occupation  of  rented  premises 
liBB  begun  and  continued  for  a  year  and  up- 
wards under  a  lease  in  writing  for  a  ten- 
jeftr  term,  and  the  tenant's  covenant  to  pay 
the  stipulated  rent  lias  been  broken,  an  oral 
agreement  between  the  landlord  and  tenant 
to  abrogate  the  provision  fixing  the  amount 
of  rent  payable,  and  substitute  a  new  agree- 
ment reducing  the  amount  of  rent  payable, 
where  tlie  tenant  continues  in  possession 
and  pays  the  reduced  rent,  is  valid,  the  con- 
tinuing tenancy  being  a  sufficient  considera- 
tion for  the  new  contract.  Ilyman  v.  Jockey 
Club  Wine,  Liquor  &,  Cigar  Co.  fi  Colo.  App. 
299,  4S  Fac.  671. 

It  is  competent  for  the  lessor  and  leasee 
of  premises  occupied  under  a  tenancy  at 
will  to  vary  their  contract  respecting  the 
rent  to  be  paid  in  future,  Hanson  r.  Hel- 
len,  —  Me.  — ,  6  Atl.  837, 

An  oral  agreement  changing  the  terms  of 
a  previous  unsealed  written  lease  of  a  fario, 
for  a  year,  entered  into  after  the  lease  was 
executed  and  before  it  took  eSect,  is  valid- 
Flanders  V.  Fay,  40  Vt.  310- 

An  agreement  by  a  landlord  deducting 
from  the  rent  payable  by  a  tenant  under  a 
lease,  the  rent  for  the  time  the  premises 
were  undergoing  extensive  and  substantial 
repairs  greatly  interfering  with  the  ten- 
ant's enjoyment  snd  use  of  the  demised 
premises,  is  founded  upon  a  suflicient  con- 
sideration. Post  V.  Blankenstein,  30  Misc. 
T96,  63  N.  Y.  Supp.  21S. 

A  parol  agreement,  one  of  the  induce- 
ments to  which  A'as  a  change  of  street 
grade  making  the  adjoining  premises  lees 
desirable  by  tbe  influx  of  surface  water  and 
insuflicient  drainage,  between  the  landlord 
and  tenant  ol  a  city  boarding  house,  reduc- 
ing the  rent  reserved  in  a  written  and  sealed 
lease,  followed  by  payment  and  acceptance 
of  the  reduced  rent  for  the  rest  of  the 
term,  was  valid  and  binding,  and  founded 
on  a  sufficient  consideration.  White  v. 
Walker,  31  111.  422. 

An  oral  agreement  by  the  landlord  and 
tenant  of  a  farm,  made  after  storms  and  in- 
clement weather  had  greatly  injured  tbe 
crops,  canceling  a  lease  in  writing  which 
provided  for  a  rental  of  16  bushels  of  corn 
for  each  acre,  and  substituting  a  rental  of 
one  half  the  crop  of  com  harvested,  is  valid 
and  binding  and  supported  by  a  good  con- 
sideration in  the  mutual  agreement  of  the 
parties,  because  when  entered  into  it  was 
purely  speculative  whether  the  land  vould 
yield  more  or  less  corn  than  32  bushels  per 
acre.  Raymond  v.  Krauskopf,  87  Iowa,  602, 
54   N.   W.  432. 

An  indorsement  in  writing  upon  the 
written  lease  of  a  hotel  rented  for  ten  years 
at  8500  a  month  rent,  with  a  covenant 
by  the  tenant  to  keep  it  in  repair,  made 
after  three  years  of  the  term  has  run, 
and  when  changed  conditions  have  so  im- 
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paired  the  business  of  the  hotel  that  the 
tenant  has  been  obliged  to  make  an  as- 
signment for  creditors  and  has  become 
insolvent,  by  the  terms  of  which  the  land- 
lord agrees  for  the  next  four  years  to  reduce. 
the  rent  to  8350  a  month  and  make  certain 
necessary  repairs  himself,  in  recognition  of 
the  fact  that  his  loss  would  be  greater  if  tbe 
hotel  became  vacant  and  the  insolvency  of 
tbe  tenant  continued,  where  the  use  and 
occupation  go  on  and  the  reduced  rent  is 
regularly  paid  and  accepted  in  full  for  six- 
teen montiis,  is  supported  by  a  good  con- 
sideration, and  is  valid  and  binding.  Ten 
Eyck  V,  Sleeper,  65  Minn,  413,  67  .\.  W. 
1026. 

An  agreement  between  landlord  and  ten- 
ant of  promises  partly  destroyed  by  fire, 
that  the  tenant  should  continue  in  the  oc- 
cupancy after  suitable  repairs  have  been 
made,  and  that  the  rent  should  be  ap- 
portioned, and  none  charged  until  the  prem- 
ises- should  be  restored  to  their  former 
state,  is  based  upon  a  sufficient  considera- 
tion, Ireland  v.  Kyde,  34  Misc.  546,  69  N. 
Y.  Supp.  889. 

The  landlord  and  tenant  of  a  farm  leased 
in  writing  by  a  lease  neither  exempting  the 
tenant  from  liability  in  whole  or  in  part 
for  rent  in  case  an  act  of  God  should  pre- 
vent the  cultivation  of  the  farm  or  a  part 
of  it,  nor  binding  the  landlord  to  make  re- 
pairs or  restore  destroyed  property,  may, 
after  a  flood  of  water  has  made  it  impos- 
sible to  grow  crops  on  or  cultivate  a  con- 
siderable part  of  the  land,  validly  cancel 
the  lease,  discharge  each  other  from  their 
obligations,  and  substitute  for  it  a  new 
lease  requiring  the  payment  of  rent  only 
for  so  much  of  the  land  as  was  unflooded  at 
a  stated  rate  the  acre,  end  for  their  sub- 
stituted agreement  there  is  a  suflicient  con- 
sideration.   Hilt  V.  Wilson,  16  Ky.  L.  Rep. 

814. 

It  has  been  held  in  New  York  that  an 
oral  agreement  between  a  landlord  and  ten- 
ant reducing  the  amount  of  rent  reserved 
in  a  lease  under  seal,  for  tbe  balance  of 
the  term,  performed  by  the  tenant  and  ac- 
cepted by  the  landlord,  is  valid  and  binding 
upon  the  tatter,  when  a  new  consideration 
moving  to  him  supports  it.  Horgan  v. 
Krumwiede,  25  Hun,  116. 

But  in  another  ease  it  was  held  that  an 
agreement  by  a  landlord  made  during  the 
term  of  a  lease  to  reduce  the  rent  for  the 
rest  of  the  term,  notwithstanding  it  was 
followed  by  payment  at  the  reduced  rate,  is 
without  consideration  and  void.  McMaster 
V.  Kohner,   12  Jones  ft  S,  253, 

In  several  other  jurisdictions  the  courta 
regard  the  payment  and  acceptance  of  re- 
duced rent  as  agreed  as  an  executed  accord 
and  satisfaction. 

An  oral  agreement  between  landlord  and 
tenant  reducing  the  rent  payable  by  the 
terms  of  a  lease  in  writing  under  seal,  while 
invalid  and  void  so  long  as  it  remains 
executory,  is  valid  and  binding  when  fol- 
lowed by  the  regular  payment  and  accept- 
ance of  the  reduced  amount  in  full.  Snow 
V.  Griesheimer,  220  111.  108,  77  N.  E.  110. 
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a  landlord  reducing  the 
r«nt  reierred  in  a  writteo  »nd  ■M.led  leiue, 
foUowed  bj  his  acceptance  in  full  of  the  re- 
duced amount  by  the  tenant,  amoanta  to  an 
^ucut^  contrict,  and  precludes  the  land- 
lord fTDui  recovering  rent  at  the  old  rate, 
OD  the  principle  that  the  difference  waa  a 
ootnpleted  gift  to  the  tenant  which  could  not 
be  reelairo^.  Doyle  v.  Dunne,  144  III.  App. 
14. 

Aa  oral  Bgreement  between  landlord  and 
tenaitt,  reducing  for  the  future  the  rent 
stipulated  in  ■  written  lease,  where  the  re- 
duced amount  is  thereafter  paid  and  accept- 
ed in  full,  is  valid  and  binding  without 
other  consideration  than  mutual  agreement. 
Bowman  v.  Wright,  86  Neb.  661,  91  N.  W, 
580.  9i  N.  W.  680. 

An  agreement  between  the  landlord  and 
tenant  of  premiaes  leased  in  writing  for  a 
term  of  two  years,  entered  into  orally  when 
more  than  half  the  term  had  expired,  re- 
dacing  the  rent  for  the  remainder  of  the 
term,  followed  by  continued  occupation  and 
jiayrment  and  acceptance  of  the  reduced  rent 
under  the  new  arrangement,  is  supported  by 
2  aufSeient  coneideration,  and  annuls  the 
written  lease.  Doherty  v.  Doc,  18  Colo.  450, 
33   Pac.  165. 

An  oral  agrcenient  Wtween  lessor  and 
lessee  of  a.  coal  mine,  made  after  possession 
and  mining  have  begun  under  a  lease, 
whereby  the  rent  reserved  was  reduced  from 
40  to  25  cents  the  hundred  bushels  for  coal 
taken  out,  but  the  lease  changed  in  no 
other  respect  whatsoever,  and  nothing  add- 
ed to  the  rights  or  obligations  of  either 
leaaor  or  lessee,  made  merely  to  forestall  an 
abandonment  and  forfeiture,  is  nevertheless 
supported  by  a  sufficient  consideration,  and 
IB  valid  and  binding  after  several  years  of 
operating  the  mine  under  the  new  agree- 
ment, during  which  the  reduced  rent  is  paid 
and  accepted  in  full  by  the  respectixe 
parties.  Sargent  v.  Robertson,  IT  Tnd. 
App.  411,  46  N.  E.  92fi. 

An  agreement  between  a  landlord  and 
tenant  of  a  store  floor  and  part  of  a  base- 
ment leased  by  a  writing  under  seal  for  five 
^eSLTB  at  a  stated  tent  for  the  first  three,  and 
a  higher  rent  for  the  last  two,  and  also  of  a 
floor  atwve  orally  leased  and  ocmpied  for 
three  years  contemporaneously  with  the  first 
three  years  of  the  tenancy  of  the  store  and 
basement,  made  at  the  expiration  of  such 
three  years,  reducing  the  total  rent  of  both 
premisee-  upon  the  offer  of  the  tenant  to 
tmrrender  the  upper  floor  and  the  request 
of  the  landlord  that  he  continue  in  pos- 
Timnir".  followed  by  payment  of  the  reduced 
rent  and  its  acceptance  to  the  end  of  the 
term,  is  founded  upon  a  sufficient  considera- 
tion, and,  having  been  fully  performed  ae- 
eording  to  its  terms,  effectually  modifies  the 
written  lease  and  precludes  the  landlord 
from  recovering  the  additional  rent  thereby 
made  payable.  Eorgan  v.  Erumwiede,  26 
Hon,   11«. 

An  agreement  by  the  owner  of  a  hotel 
leased  for  a  term  of  ye&rs  at  a  stated  rental, 
without  any  provision  restricting  the  right 
of  the  tenant  to  conduct  it  iu  any  way 
I..R.A.1915B. 


that  he  should  deem  most  advantageous  to 
himself,  reducing  the  rent  upon  condition 
that  the  lessee  shall  thereafter  run  the  hotel 
as  a  strictly  flrst  class  one,  followed  l^  a 
compliance  with  the  rondition  on  the  ten- 
ant's part  and  an  acceptance  by  the  land- 
lord of  the  reduced  rent  for  many  months, 
until  the  tenant  became  a  bankrupt,  pre- 
cludes the  landlord  from  claiming  of  the 
trustee  in  bankruptcy  the  rent  originally 
made  payable  by  the  lease,  because,  first, 
the  agreement  reducing  the  rent  was  sup* 
ported  by  a  sufficient  consideration,  and, 
second,  it  was  an  executed  one.  Evans  *■ 
Lincoln  Co.  204  Pa.  44S,  64  Atl.  321. 

It  can  scarcely  he  maintained,  it  was  said 
in  the  opinion  of  the  court  in  that  case,  that 
an  agreement  to  continue  and  conduct  a 
bnsincsa  in  a  manner  that  would  best  ad- 
vance the  pecuniary  interest  of  the  owner 
of  the  property,  when  the  tenant  was  at 
liberty  to  consult  his  own  interest,  tras 
without  consideration;  but  be  this  aa  it 
may,  the  agreement  was  an  executed  one, 
as  payments  were  made  and  received  on 
the  basis  of  a  reduction  of  the  rent  for 
twenty  months  and  until  the  tenant  went 
into  bankruptcy. 

An  oral  agreoraent  by  the  lessors  of 
premises  [eased  for  ten  vears  at  a  rental  of 
(4,500  a  vear  for  the'  first  half  of  the 
term,  and  of  *5,00n  a  year  for  the  last  half, 
reducing  rent  at  the  end  of  five  years  for 
the  remainder  of  the  term  to  $3,200,  an- 
nually, followed  by  their  written  indorse- 
ment to  the  same  effect  upon  the  lease 
signed,  and  reciting  that  the  reduction  was 
made  for  value  received,  is  valid  and  bind- 
ing, and,  when  made  in  circumstances 
showing  the  financial  embarrassment  of  the 
tenants,  their  inability  to  continue  business 
and  obtain  credit,  while  bound  to  pay  the 
high  rent  originally  reserved  and  made  by 
law  a  lien  upon  their  stock  of  goods,  and 
the  admission  of  the  landlords  that  it  was 
worth  something  to  them  to  have  the  ten- 
ants continue  and  succeed  in  business, 
constitute  a  sufficient  consideration  for  the 
reduction  of  rent.  Jaffray  v.  Oreenbaum,  64 
Iowa,  492,  20  K,  W.  776. 

Speaking  of  the  validity  of  an  agreement 
by  landlords  to  reduce  the  rent  reserved  in 
a  lease  for  years  of  business  promises,  the 
Iowa  supreme  conrt  said  in  one  case:  We 
regard  the  case  as  essentially  the  same  as 
if  the  original  lease  had  been  surrendered 
and  a  new  lease  substituted  providing  for  a 
rent  of  93,200  a  year.  A  lease  which  pro- 
vides for  too  high  a  rent  may  be  legs  valu- 
able to  the  landlord  than  one  providing  for 
a  proper  rent,  and  especially  if  the  tenant 
Is  a  merchant  and  can  do  business  only  by 
purcliasing  noods  upon  credit.  The  lease  in 
question  with  the  rent  reduced  was  pre- 
ferred by  these  landlords,  as  is  shown  by 
the  fact  thst  they  made  the  reduction  on 
purely  buBiness  considerations.  They  de- 
sired that  their  tenants  should  continue  in 
business  in  circumstances  which  should  af- 
ford more  assurance  of  success.  The  ten- 
ants made  arrangements  to  continue,  and 
and  paid  rent  at  the  rate  of 
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$800  the  quarter  for  several  quartets.  If 
complete  Buccees  liad  been  iecured,  we  do 
not  til  ink  a  claim  for  rent  would  have  been 
made  at  a  liiglier  rate.  But  the  tenants 
were  linallj  broken  up  and  ceaeed  buHiaeas, 
and,  the  contest  as  to  the  rent  liaving  arisen 
substantially  betw^n  the  landlords  and  the 
creditors  who  sold  gDotla  to  the  tenants,  the 
landlords  have  conceived  the  idea  of  avoid- 
ing their  agreemunt.  In  our  opinion  they 
cannot  be  sustained.  We  think  the  court 
erred  in  rendering  a  decree  for  rent  at  a 
rate  greater  than  the  rate  of  $3,200  a  year 
for  an.v  part  of  the  term.     Ibid. 

An  oral  agreement  between  the  landlord 
and  tenant  of  a  farm  leased  in  writing  with- 
out restriction  respecting  the  crops  to  be 
raised,  for  a  stated  rent  to  be  in  part  abat- 
ed if  half  the  produce  grown  should  not 
equal  the  rent  in  value,  modifying  the  lease 
in  such  vrisc  as  to  require  the  planting  of 
all  the  arable  land  with  corn,  and  wholly  re- 
leasing the  rent  for  the  season  in  case  the 
corn  crop  should  fail,  followed  by  the  plant- 
ing of  the  coin  as  contemplated,  and  the 
total  failure  of  tlie  crop  solely  from  natural 
and  unavoidable  causes,  and  the  cancelation 
of  the  landlord's  claini  for  rent  for  the 
year,  constitutes  an  executed  agreement 
founded  upon  a  good  consideration.  Jones 
V.  Longerbeam,  22  S.  D.  625,  IIB  N.  W- 
1000. 

A  tenant  alleging  the  reduction  of  rent 
reserved  in  a  written  lease,  by  a  subsequent 
oral  agreement,  has  the  burden  of  both 
ostabliahing  the  agreement  and  proving  a 
consideration  for  it.  Wheeler  v.  Baker,  59 
Iowa,  86,  12  N.  W.  767. 

The  burden  is  on  a  tenant  sued  for  the 
rent  of  a  farm  payable  by  the  terms  of  the 
lease  in  money,  who  alleges  an  agreement 
by  the  landlord  to  accept  in  lieu  of  the  rent 
reserved  one  half  of  the  crops  produced,  not 
only  to  establish  by  evidence  that  the  modi- 
fying agreement  was  made,  but  to  go  fur- 
ther and  prove  that  it  was  performed  at 
least  on  his  side.  Graham  v.  Crisman,  — 
Iowa,  — .  148,  N.  W.  756. 

The  mere  acceptance  by  a  landlord  of 
a  reduced  amount  of  rent,  with  an  expres- 
sion of  his  satisfaction  of  the  payment  in 
full,  does  not  establish  an  oral  agreement 
reducing  the  rent  reserved  in  a  written 
leaae.     Wheeler  v.  Baker,  supra. 

lAter  this  case  was  distinguished  by  the 
statement  that  no  proof  had  been  adduced 
in  it  of  a  new  agreement,  and  no  attempt 
had  been  made  to  show  any  consideration 
for  the  alleged  new  contract.  Raymond  v. 
Krauskopf,  87  lona,  802.  54  N.  W.  432. 

Recently  the  appellate  term  of  the  su- 
preme court,  on  an  appeal  from  the  mu- 
nicipal court  in  New  York  city,  reversed  a 
judgment  in  favor  of  a  tenant  against  a 
landlord  grounded  upon  an  alleged  breach 
of  a  contract  to  install  an  elevator  in  the 
leased  premiacs.  By  an  original  contract  in 
writing,  the  landlord  had  covenanted  to  ijut 
in  an  electric  elevator  without  any  specifi- 
cation as  to  time,  and  therefore  within  a 
reasonable  time.  The  tenant  set  up  a  subse- 
quent oral  agreement  to  install  the  elevator 
L.R.A.1S16B. 


complete  in  three  weeks.  Evidence  of  such 
oral  agreement  whs  admitted  at  the  trial 
over  the  landlord's  objection,  and  the  jury 
was  instructed  tliat  the  tenant  was  entitled 
to  recover  if  the  oral  agreement  was  in  fact 
made.  There  was  a  verdict  for  the  tenant 
followed  by  judgment  and  an  appeal.  In 
its  opinion  reversing  the  judgment  the  ap- 
pellate court  said:  The  reception  of  the 
evidence  was  erroneous,  first,  because  it 
tended  to  vary  the  term?  of  the  written 
agreement,  and,  secondly,  because,  having 
been  made  after  the  original  agreement, 
there  was  au  absence  of  consideration  fatal 
to  its  existence  as  a  contract.  .  .  .  The 
charge  was  erroneous  and  prejudicial 
.  .  .  because  it  predicated  the  liability 
.  .  .  upon  a  condition  which  was  not  a 
part  of  the  original  contract.  Manhattan 
Top  ft  Body  Co.  V.  Boymann,  137  K.  Y. 
Supp.  883. 

This  decision  is  open  to  sundry  obvious 
criticisms.  First,  a  subsequent  oral  agree- 
ment modifying  a  prior  written  one  does  not 
come  under  the  rule  excluding  parol  evi- 
dence to  vary  a  writing.  Second,  the  modili- 
cation  of  a  written  contract  in  which  time 
is  not  of  the  essence,  fixing  a  definite  time 
limit  for  performance,  ne^s  no  other  con- 
sideration than  the  mutual  assent  of  the 
parties.  Third,  the  parties  were  competent 
to  agree  upon  what  period  should  constitute 
a  reasonable  time,  and  practically  construed 
that  to  be  three  weeks. 


tot    reapecUna 

A  change  or  modification  of  a  contract  by 

new  agreement  must  be  pleaded  to  avail 
the  party  who  claims  that  it  was  raade- 
Musaer  v.  Adier,  86  Mo.  445;  Lanitz  v. 
King,  83  Mo.  51B,  6  S.  W.  263;  Sutter  v. 
Raeder,  149  Mo.  297,  50  S.  W.  813;  Keler- 
her  v.  Henderson,  203  Mo.  498,  101  S.  W. 
1083;  Merrill  v.  Central  Trust  Co.  48  Mo. 
App.  243;  Harrington  v.  F.  W.  Brockman 
Commission  Co.  107  Mo.  App.  418.  81  S. 
W.  G29;  England  v.  Houser,  103  Mo.  App. 
1,  145  S.  VV.  514.  and  on  second  appeal,  173 
Mo.  App.  70,  1U3  S.  W.  800. 

A  party  who  has  not  set  up  in  his  plead- 
ings the  abrogation  or  modification  of  a 
contract  can  have  no  benefit  or  advantage 
from  testimony  concerning  it  incidentally 
given  on  the  trial.  Muaser  v.  Adler;  Sutter 
■,  Raeder:  Keleher  v.  Henderson;  Werrill 
.  Central  Trust  Co.  and  England  v.  Houser, 
upra. 

Evidence  under  a  plea  of  the  genera]  issue 
u  an  action  to  recover  demurrage  provided 
or  in  an  charter  party  for  detaining  thv 
ship  beyond  the  stipulated  day  is  not  ad- 
missible to  prove  a  consent  enlarging  the 
time  to  discharge  the  cargo.  Such  a  defense 
though  good  must  be  pleaded.  RatclifT  v. 
Pemberton,  1  Esp.  35. 

In  the  trial  of  an  action  to  recover  a  bal- 
ance of  the  purchase  price  of  town  and 
county  bonds  sold  and  delit:ercd  pursuant  to 
a  written  contract,  testimony  offered  by  de 
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[endant  to  ihow  a  modiflcatfon  and  amend- 
roeot  of  the  contract  is  properly  excluded 
where  no  such  modiflcation  had  been  plead- 
ed, and  the  making  of  the  original  contract 
was  not  denied  in  defendant's  answer,  and, 
also,  no  consideration  was  shown  for  any 
change  in  auch  contract,  Merrill  v.  Central 
Trust  Co.  46  Mo.  App.  238,  It  does  not  ap 
pear  from  the  report  of  this  case  what  were 
the  changes  alleged  to  have  been  made  in 
the  contract  or  the  circumstances  environ- 
ing the  asserted  alteration.  The  court  sus- 
tained tbe  ruling  etcluding  the  testimony 
on  the  ground  that  the  defendant,  while  ad- 
mitting tacitly  the  making  of  the  contract 
sued  upon,  could  not  rely  upon  a  new  or 
modified  one  subsequently  entered  into  with- 
out setting  it  up  in  the  answer;  and  added; 
"And  if  said  original  contract  wae  attempt- 
ed to  be  reacinded,  changed,  or  modified  in 
any  way,  it  could  only  be  accomplished  by  a 
new  agreement  supported  by  some  new  con- 
sideration." 

When  an  action  is  baaed  upon  an  abso- 
lute, independent  oral  agreement,  uncon- 
nected with  any  previous  transaction,  it 
is  not  competent  for  the  plaintiff  at  the 
trial  to  graft  the  oral  on  a  prior  written 
contract,  and  blend  the  two  in  his  cause  of 
action.  Henning  v.  United  States  Ins.  Co. 
47  Mo.  425. 

Where  contractors  with  a  land  company 
la  build  a  road  under  the  terms  of  a  written 
contract,  in  suing  for  compensation  for 
work  done,  rest  their  right  to  recover  upon 
a  new  or  modified  contract,  and  tbeir  evi- 
dence shows  that  there  were  breaches  on 
their  part  o(  both  the  old  and  the  new  con- 
tracts, if  a  new  one  was  made,  and  that 
nothing  was  ever  done  under  the  new  con- 
tract, their  rights  must  be  determined  by 
the  provisions  of  the  old  contract.  Dillon 
T.  Suburban  Land  Co.  —  W.  Va.  — ,  80  S, 
E.  471. 

The  rule  of  pleading  respecting  modifl- 
cations  and  subati  tut  ions  of  contract  is 
greatly  relaxed,  or  wholly  ignored,  in  cases 
brought  before  Justices  of  the  peace,  where 
formal  pleadings  are  not  required.  Barr  v. 
Johnson,  170  Mo.  App.  3fl4,  155  S.  W.  469. 

It  was  decided  in  the  English  ease  of 
Littler  v.  Holland,  3  T.  R.  590,  that  in  an 
action  brought  by  a  contractor  upon  a  writ- 
ten building  contract  calling  for  the  com- 
plete construction  of  certain  houses  on  a 
day  named,  for  a  stipulated  aum,  in  which 
*  performance  according  to  the  contract  on 
titne   was  av^erred,  the  contractor  could  not 


the  contract.  The  point,  said  Lord  Kenyon, 
in  tbat  case,  is  so  clear  that  I  am  not  in- 
clined to  grant  a  rule  to  show  cause. 
Whether  hia  lordship  meant  that  under  an 
averment  of  performance  of  a  primar}'  con- 
tract, evidence  of  a  modillcation  of  that 
contract  and  a  performance  of  it  as  modified 
was  not  admieiible,  or  that  a  written  con- 
tract could  not  be  modified  by  parol,  is  not 
ele«r  from  the  report. 

Tbe  burden  of  proving  a  novation  is  on 
the  party  who  claims  its  benefit.  Linder 
L.R.A.1915B. 


of   tbe 


Hardware  Co.  t.  Pacific  Sugar  Corp.  17  Cal. 
App.  81,  118  Pac.   785. 

The  same  burden  rests  upon  one  who 
claims  that  a  new  agreement  was  made  as  a 
Bubstitute  for  an  earlier  contract  which  was 
abrogated.    Saylea  v.  Quinn,  106  Mass.  492, 

;  82  N.  E,  713;  Bangs  t.  Farr,  209  Mass.  339, 

1  95  N.  E.  841. 

I      The   burden   rests   upon   the  party   alleg- 

'  ing  a  change  in  a  contract,  of  establishing 
by  proof  that  such  a  change  was  made. 
Huntsviilc  Elka  Club  v.  Garrity-Hahn  Bldg. 
Co.  176  Ala,  128,  57   So.  7S0, 

He  has  the- burden  of  both  establishing 
the  new  agreement  and  proving  that  it  had 
a  consideration,  Wiiccler  v.  Baker,  59  Iowa, 
86,  12  N.  W.  767. 

And  in  addition  to  this  he  must  ordinar- 
prove  the  performance  on  his  part 
new    agreement,      (iraham   v.   Cria- 
man,  —  Iowa,  — ,  146  N,  W.  756. 

The  parties  may  vary  or  change  their 
written  contracts  by  subsequent  parol  agree- 
ments, but  if  a  change  thus  made  is  asserted 
on  one  aide,  and  denied  on  the  other,  clear 
and  satisfactory  proof  of  the  allied  change 
ia  required.  Huatsville  Elks  Club  v. 
Garrity-Hahn  Bldg.  Co,  supra. 

The  new  agreement  muat  be  establiahed 
by  clear  and  convincing  evidence  when  it 
rests  in  parol  and  affects  a  primary  con- 
tract in  writing.  Dinsmore  Sawmill  Co.  v. 
Falls  City  Lumber  Co.  70  Wash,  42,  126 
Pac,  72. 

When  the  time  of  completion  is  made  in 
express  terms  an  essence  of  a  building  con- 
tract, tbe  mere  circumstance  that  the  con- 
tractor was  allowed  by  the  owner  to  go  on 
with  the  work  contracted  for  does  not  prove 
that  an  agreement  modifying  the  contract  in 
this  respect  was  made.  Huntsville  Elks 
Club  T.  Garrity-Hahn  Bldg.  Co.  supra. 

It  is  not  competent  to  show  by  parol  evi- 
dence that  new  terms  and  conditions  have 
been  incorporated  in  a  written  agreement, 
but   to   make   such   evidence   admiaaible   at 

'  all,  it  muat  appear  that  the  writti-n  agree- 
ment waa  rescinded  and  abandoned.     Adler 

j  V.  Friedman,  18  Cal.  139. 

I  If  a  substituted  contract  is  founded  upon 
any  new  or  autticient  consideration,  the  con- 

I  tract    for    which    it    is    aubatitut^    Is   ex- 

I  tinguished,  and  no  action  can  be  maintained 
upon  it,  irrespective  of  whether  or  not  the 
superseding  contract  is  performed.  Palmer 
V.  Yager,  20  Wis.  91. 

When  a  subsequent  agreement  modifying 
a  previous  contract  in  material  respects  has 
been  establiahed  by  the  proof,  it  will  govern 
the  later  rights  and  obligHtiona  of  the 
parties.    Holmes  v.  Doane,  9  Cush.  135. 

A  subsequent  contract  between  the  partiei 
to  a  previous  one  covering  the  i  .  -     • 

matter  in  its  entirety,  where 
catea  an  intention  to  make  it  . 
or  supplemental  agreement,  : 
former  contract,  and  alone  tt 
rights  and  duties  of  the  parties 
Advance  Thresher  "  ""  "' 
Pac.  229. 

Where  there  ia    that    L.    ___ 
which  shows  that  the  parties   intended   the  . 


subjeet- 
naught  Indi- 
an additional 
tuperacdea  the 


■   Co.   75   Wash,   505,   135 
an    instrument 
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original  tecurit;  to  eUnd,  the  new  one  bas 
not  the  effect  of  extinguishing  the  old. 
Twopenny  v.  Young,  3  Barn.  4  C.  208,  5 
IJowl.  It  R.  -ZHiy 

To  entitle  a  party  to  a  written  agreement 
astj(^^te(]  to  have  been  abrogated  by  parol,  to 
the  benelit  oi  a  new  agreement  as  a  Hubeti- 
tute,  the  alleged  new  agreement  muat  be 
valid  in  itself  and  capable  of  being  the 
basis    of    an    action,      Adler  t.   Friedman, 

When  the  parties  to  an  existing  contract, 
by  tlieir  mutual  aaaent  exprcaacd  in  writing, 
abrogate  it  and  make  a  new  contract  vary- 
ing materially  in  its  stipulations  and  re- 
specting the  rights  of  the  parties,  the  new 
agreement  alone  can  be  considered  in  ascer- 
taining their  rights  and  obligations  in  re- 
lation to  the  subject-matter.  Cooper  v. 
Mcllwain,  58  Ala.  296. 

When  the  parties  have  modified  an  exist- 
ing contract  by  adding  new  or  changing  old 
terms,  any  suit  thereon  muat  be  based  on 
the  original  contract  and  its  later  modifi- 
cations as  an  entirety,  for  it  is  the  breach 
of  the  whole  contract  aa  modified  which 
gives  rise  to  the  cause  of  action.  Goller  v. 
Hcnseler  Mercantile  Oil  4  Supply  Co.  — 
Mo.  App.  — ,  161  S.  W,  584. 

An  indenture  modified  in  sundrr  par- 
ticulars by  a  new  agreement  of  the  parties 
ia  not  deatroyed,  but  remains  in  full  force 
and  effect  in  all  respects,  escept  only  where 
it  lias  been  altered  by  the  new  agreement. 
Mill  Dam  Foundery  v.  Hovey,  21  I'ick.  417. 

A  new  agreement  intended  by  the  parties 
to  supplement,  modify,  or  change  without 
aonulling  an  old  one  upon  the  same  subject 
does  not  supersede  or  supplant  the  old  one 
except  in  such  respects  as  its  terms  are  in- 
consistent with  those  of  the  old  contract- 
Orpheus  Vaudeville  Co.  v.  Clavton  Invest. 
Co.  41  Utah,  605,  128  Pac.  575. 

A  new  contract  between  the  same  parties 
and  on  the  same  subject  as  an  old  one  does 
not  supersede  and  annul  the  oblige',  ons  of 
the  earlier  contract  I'.vcept  in  Bo  far  as  it 
may  bv  inconsistent  with  that  contract, 
when  it  is  apparent  from  an  inspection  of 
both  contracts  and  an  examination  of  the 
environing  circumstances  that  the  parties 
intended  the  later  agreement  to  be  a  sup- 
plement to,  and  not  a  suhstitute    for,    the 


Xcb.  337,  106  X.  W.  447 

When  an  agreement  in  writing  under  seal, 
for  constructive  work  of  a  described  grade 
and  quality,  ia  modified  hy  a  subsequent 
oral  agreement  calling  for  work  of  a  higher 
grade  and  superior  quality  in  certain  speci- 
fied particulars,  the  original  contract  con- 
tinues hi  force  except  in  the  modified  par- 
ticulars, and  the  two  agreements  are  blended 
in  one  and  construed  together.  McCaulev 
V.  Keller.  130  Pa,  53,  17  Am.  St.  Rep.  758,  18 
Atl,  607, 

A  new  oral  contract  between  the  parties 
to  an  old  written  one,  making  changes  in 
it.  may  l>e  proved  in  part  by  the  writing 
and  in  part  by  the  subsequent  verbal  terms 
ingrafted  upon  what  is  thus  left  of  the 
L.R.A.1915B. 


written     agreement.      Gosa    v.    Nugent,    S 
Barn,  t  Ad.  6S,  2  Nev.  A  U.  28,  2  L.  J.  K.  B. 

X.  S,  127. 

When  two  contracts  relating  to  the  same 
subject- matter  have  been  successively  en- 
tered  into  by  the  same  parties,  and  they  are 
so  inconsistent  aa  to  be  unrcconcilable  and 
unable  butli  to  stand,  the  later  will  control 
and  abrogate  the  earlier  one.  Lightfoot  v, 
Strahan,  7  Ala.  444;  McKay  v.  Fleming,  24 
Colo.  App.  380,  134  Pac.  159;  Menefee  v. 
Rankzna,  158  Ky.  78,  164  S.  W.  365 ;  Paul 
V.  Meservey,  58  Jle.  419 ;  Thompson  v. 
Craft,  238  Pa,  125,  85  Atl.  1107 ;  Orpheus 
Vaudeville  Co.  v.  Clayton  Invest.  Co.  41 
Utah,  60S,  128  Pac,  575. 

This  is  a  fortiori  the  case  when  tlie  second 
agreement  makes  the  performance  of  tbi! 
first  impossible.  Menefee  v.  Ranking,  153 
Ky.  78,  164  S.  W.  365. 


when  another  act  inconsistent  with  it  i 
afterwards  enacted.  Paul  v.  Meservey,  58 
Me.  419;  McKay  v.  Fleming,  24  Colo.  App. 
380,  134  Pac.  158. 

XT.  Conclusion. 

Only  a  feir  words  may  be  said  in  con- 
clusion. The  decisions  warrant  one  in  say- 
ing that  the  power  and  rieht  of  the  parties 
to  a  contract  to  cancel,  uiange,  or  replace 
it  by  a  new  one  are  beyond  dispute ;  that  for 
the  new  agreement  some  consideration  is 
requisite;  that  consideration,  where  a  con- 
tract is  rescinded,  may  consist  simply  of 
mutual  releaaes;  when  it  is  changed  in  un- 
important details  without  impairing  its 
main  obligations  and  purposes,  nothing 
more  than  mutual  consent  is  necessary,  and 
when  it  is  explained,  supplemented  by  ad- 
ditional matter  not  covered,  or  corrected  aa 
to  errors,  the  original  consideration  is 
enough  for  the  new  agreement.  When  a. 
contract  is  altered  in  some  or  all  of  its  es- 
sential features,  or  is  supplanted  by  a 
substitute,  the  secondary  contract  must 
have  a  new  consideration,  which  may  be,  of 
course,  the  release  of  old  obligations,  the 
lightening  of  former  burdens,  the  according 
of  new  benefits  or  advantages,  but  if  all  tlie 
benefits  are  conferred  upon  one  party,  and 
all  the  burdens  put  upon  the  other,  a  con- 
sideration will  he  lacking,  and  the  new  con- 
tract will  be  void.  Either  party  may  waive 
any  right  or  benefit  he  may  have  by  a  con- 
tract, and  if  the  other  party  acts  upon  the 
faith  of  the  waiver,  the  question  of  con- 
sideration is  out  of  the  case,  upon  the  doc- 
trine of  estoppel.  If  a  new  agreement 
abrogates,  alters,  or  supplants  an  old  one, 
and  ia  fully  executed  by  performance  on 
both  sides,  inquiry  into  its  consideration  is 
closed.  As  to  what  constitutes  a  considera- 
tion, especially  as  to  what  constitutes  a  suf- 
ficient consideration,  for  a  secondary  con- 
tract, can  be  understood  only  by  a  great 
multitude  of  special  instances,  and  these  in 
their  variety  have  been  set  forth.  Secondary 
contracts  may  be  made  either  orally  or  by 
implication,  as  well  as  in    writing    or    ex- 
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precalj,  and,  the  elemeats  of  mutuality  aod 
consideration  being  present,  thej  will  in  any 
case  be  equally  valid  and  efficacious,  provid- 
ed only  neither  a  special  statute  nor  the 
statute  at  frauda   interferes. 

:         J.  B.  G. 


FLORIDA  SUPREME  COURT. 

BEN  B.  JONES,  Plff.  in  Err., 

STATE  OF  FLORIDA. 

(fl4  Fla.  92,  S9  So.  892.) 

Indictment  ^  larceny  ^  description  of 
property. 

1.  A  description  of  stolen  property  as 
"one  female  animal  of  the  bovine  species, 
nearly  two  years  old,"  allies  nifh  suffi- 
cient accuracy  that  the  animal  was  a  eon 


Ueailnotes  by  Cockbell,  J. 


or   heifer,  and  satisfleB   Florida   Gen.   Stat. 

1906,  g  32eB. 

Venue  —  proof  —  admission. 

2.  An  admission  by  the  accused  in  open 
court  of  facts  shoning  venue  is  sufHcient 
proof  thereof. 

X^rldence  —  pedigree  of  animal. 

3.  The  claimant  of  an  animal  alleged  to 
have   l>een   stolen   may   testify  as  to  where 
and  by  wbam  the  animal  was  raised. 
Criminal  law  —  sentence  —  correction. 

4.  When  the  sentence  imposed  is  below 
the  minimum  fixed  by  law,  the  case  will  be 
sent  back  for  proper  sr- ' 
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ERKOR  to  the  Circuit  Court  for  Jackson 
County  to  review  a  judgment  convicting 
defendant   of    larceny   of   an   KnimaL      fie- 

The  facts  iire  stated  in  the  opinion. 
Messrs.  Callioan  &  Canipbell  for  plain- 
tiff in  error. 


Xole. — Sufflelency     of     description     c 
property   In   an   Indletment   or  infoi 
matfan  for  larceny, 
I.  Introduction,  71. 
II.  In  general,  72. 

III.  Under  statute. 

a.  In  general,  7g. 

b.  Express  statutes,  82. 
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As  to  sufficiency  .of  deicripti 
in  an  indictment  for  larceny,  see  xne  note 
to  People  V.  Hunt,  36  L.R.A.<N.S.I  933. 
And  as  to  suffieieney  of  description  of  prop- 
erty in  an  indictment  or  information  for 
riaceiving  stolen  property,  see  Korab  v. 
State,  post,  83,  and  the  note  appended 
thereto.  And  as  to  sufficiency  of  description 
of  property  in  an  indictment  for  robbery 
or  larceny  from  the  person,  see  the  note  to 
People   V,   NoUin.   34   L.R.A.(N.S.|    301. 

Tlie  present  note  treats  merely  the  ques- 
tion of  the  sufficiency  of  an  indictment 
for  larceny  with  respect  to  the  physical  de- 
scription of  the  object  or  thing  alleged  to 
have  been  stolen.  This,  of  course,  excludes 
all  questions  as  to  the  sufficiency  of  the 
*lle|rations  of  value,  ownership,  etc.,  which 
to    a   certain    eiitent   are   distinctive. 

To  summarize  the  conclusion  reached  by 
an  examination  of  the  cases,  it  may  be  said 
that  in  the  absence  of  controlling  statute. 
and  assuming  the  value  and  ownership  to  be 
well  laid,  an  indictment  for  larceny  sb<>u1d 
describe  the  property  all^rpd  to  have  been 
taken  with  reasonable  certainty,  or,  as  is 
sometimes  said,  with  "certainty  to  a  com- 
mon intent."  This  means  that  the  prop- 
erty should  be  so  described  as  to  individual- 
iTf  the  transaction  to  such  an  extent 
that  the  description  as  laid  will  (1)  en- 
able the  court  to  determine  that  the  prop- 
erty alleged  to  have  been  talicn  is  the 
subject  of  larceny.  (2)  show  the  jury  that 
L.R.A.19151i. 


the  things  proven  to  have  been  stolen  are 
those  upon  which  the  indictment  is  found- 
ed, (3)  reasonably  inform  the  accused  of 
the  instance  meant  in  conformity  with  the 
usual  constitutional  guaranty  that  per- 
sons accused  of  crime  shall  have  the  riglit 
to  demand  the  nature  and  cause  of  the 
accusation,  so  that  he  may  properly  pre- 
pare his  defense,  and  (41  be  such  ^at 
the  judgment  rendered  after  trial  upon 
the  indictment  may  be  pleaded  in  bar  of  a 
subsequent  prosecution  for  tho  some  offense. 
At  least,  a  description  sufficiently  broad 
to  satisfy  this  rule  would  undoubtedly  be 
beyond  question.  But  it  should  be  re- 
membered that  in  the  great  majority  of 
jurisdictions  the  particularity  required  at 
common  law  has  been  abrogated,  in  part 
at  least,  by  statute,  so  that  the  descrip- 
tion in  an  indictment  for  larceny  would 
not  iiave  to  be  stated  with  such  minuteness 
of  detail  as  would  be  necessary  were  the 
above-stated  rule  strictly  applied. 

And  to  apply  the  rules  deducible  from 
the  cases  it  seems  that  property  alleged  to 
have  been  taken  should  be  described  by 
the  name  usually  applied  to  it  when  in  ' 
the  condition  it  was  in  when  taken,  and 
where  possible  to  state  the  number  or 
quantity,  kind,  quality,  distinguishing 
features,   etc.,   thereof. 

And  if  a  sufficiently  certain  description 
cannot  be  given  because  unknown,  such  fact, 
if  alleged  in  the  indictment  or  information, 
will  gT^nerally  cure  the  otherwise  insuf- 
liciency,  for  the  law  is  not  inclined  to  re- 
quire a  greater  certainty  than  the  nature 
of  the  case  aJTords;  and  consequently,  to 
avoid  what  would  in  many  cases  result  in 
a  failure  of  justice  were  the  rule  requiring 
a  definite  description  enforced,  the  courts 
make  an  exception  in  case  the  ordinarily 
essential  descriptive  facts  cannot  he  stated 
because  neither  known  nor  obtainable.  But 
this  exception  is  one  of  necessity  only,  and 
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McBara.  C.  O.  Andrews  and  Park  Tram- 
mell,  Attorney  General,  for  the  State: 

Thig  court  has  given  the  atate  a  wide 
range  an  to  tbe  introduction  of  teetimony, 
even  where  it  appears  irrelevant,  if  it  tends 
to  connect  the  accused  with  the  crime. 

Uilton  V.  State,  40  Fla.  Z5S,  24  So.  60; 
Gantling  v.  State,  40  Pla.  237,  23  So.  857. 

Tbe  indictment  does  not  sufRciently  iden- 
tify the  animal,  because  of  the  ruling  in 
the  case  of  Mobley  v.  Stat«,  67  Fla.  22,  49 
So.  941.  17  Ann.  Caa.  735. 

It  is  not  neceesary,  under  our  present 
statute  prohibiting  cattle  and  horse  steal- 
ing, to  allege  value. 

Mizell  v.  SUte,  38  Fla.  20,  20  So.  709. 

The  state  attorney  stated  to  the  jury 
that   tbe  defendant  admitted  that  the  cow 


was  killed  in  Jackson  county,  etc.,  and 
while  the  plaintiff  in  error  states  in  his 
brief  that  he  made  no  such  admission,  yet 
he  took  no  exception  at  the  time. 

McCune  v.  State,  42  Fla.  192,  89  Am. 
St.  Rep.  225,  27  So.  867;  Leslie  v.  State, 
35  Fla.  184,  17  So.  559. 

The  refusal  of  the  trial  court  to  grant  ft 
new  trial  for  insuMciency  of  the  evidence 
to  suatain  the  verdict,  or  because  the  verdict 
is  contrary  to  the  evidence,  will  not  be  re- 
versed, unless,  after  allowing  all  reasonable 
presumptions  of  its  correctness,  tbe  pre- 
ponderance of  the  evidence  against  the  ver- 
dict is  BO  decided  as  to  clearly  convince  the 
appellate  court  that  it  was  wrong  and  un- 

Bexley  v.  SUte,  5fl  Fla.  «,  51  So.  278, 


the  method  of  pleading  sanctioned  by  it 
riiould  not  be  resorted  to  if  reasonably 
avoidable. 

On  the  whole  it  seems  that,  in  tbe  absence 
of  statutory  regulation  or  established  rule 
in  the  jurisdiction  iu  question,  the  safest 
course  undoubtedly  ia  to  describe  the  prop- 
erty alleged  to  have  been  taken,  with  as 
much  particularity  as  the  known  facta  will 
permit  and  if  facts  deemed  essential  are 
not  known,  allege  that  fact,  as  in  many 
instances  such  a  recital,  as  is  above  noted, 
will  cure  an  otherwise  Insufficient  descrip- 
tion. Care  should  be  exercised,  however, 
not  to  allege  facts  with  greater  particular- 
ity than  can  be  proved,  as  all  specifications 
not  rejected  aa  surpiusage  must  be  proved 
as  laid,  and  not  to  allege  ignorance  of  a 
more  particular  description  except  where 
necessity   demands. 

For  the  various  rules  under  statutes,  see 
infra,  IIL 

It.  In  general. 

The  decisions  in  many  of  the  cases  treat' 
ed  in  this  subdivision  of  the  note  possibly 
were  influenced  or  governed  by  statutory 
provision;  but  if  so,  and  to  what  extent, 
it  has  been  impossible  to  determine  from 
the  reports. 

In  the  first  place,  stolen  property  must 
be  described  in  tbe  condition  it  waa  in  at 
the  time  it  was  stolen.  United  States  v. 
Jones,  31  Fed.  718,  holding  that  a  check 
was  accurately  described  in  an  indictment 
for  larceny  thereof,  although  indorsements 
written  on  it  after  it  was  stolen  were  not 
mentioned. 

Ab  stated  supra,  I.,  the  general  rule,  in 
tbe  absence  of  controlling;  statute.  Is  that 
the  property  alleged  to  liave  been  stolen 
should  be  described  with  such  certainty 
and  particularity  as  will  show  that  it  is 
the  subject  of  larceny,  and  that  the  thing 
proved  to  have  been  stolen  is  the  property 
upon  which  the  indictment  was  founded, 
aa  well  as  enable  the  defendant  to  prepare 
his  defense  and  to  plead  the  judgment  ren- 
dered in  bar  of  a  subsequent  prosecution 
for  the  same  offense.  Applying  this  rule, 
L.R.A.1916B. 


held  sufficient;  State  v.  Parker,  34  Ark. 
158,  36  Am.  Rep.  5  ('■twenty-live  cords  of 
wood,"  etc.);  Osborne  v.  State,  96  Ark. 
400,  132  S.  W.  210  ("22  saw  logs,"  etc.); 
State  V.  Fenn,  41  Conn.  500,  1  Am.  Crim. 
Rep.  378  ("one  certain  promissory  note 
dated  .  .  .  signed  by,"  etc.,  for  tlie  pay- 
ment of  a  certain  sum  to  F.  W.,  and  in- 
dorsed by  ¥.  W.  to  H.  W,,  "a  more  par- 
ticular description  of  which  is  to  the  at- 
torney for  the  state  unknown."  etc.)  ;  State 
V.  Heck.  1  Marv.  (Del.)  524,  41  Atl.  142 
(man's  gum  coat  sufficiently  described  as 
"one  person's  garment  commonly  called 
a  waterproof  coat,"  etc.)  ;  State  v.  Spencer, 
2  Penn.  (Del.)  225,  45  Atl.  399  lone  mile- 
age book  on  tbe  P.  W.  A  B.  R.  Co.,"  etc.; 
"one  pair  of  men's  shoes,"  etc.;  and  "one 
man's  hat,"  etc.)  ;  Qlover  v.  State,  22  Fla. 
493  ("one  gold  watch"  sufficiently  describes 
what  ia  known  to  jewelers  as  a  gold'HIIed 
watch)  ;  Clark  v.  SUte,  59  Fla.  9,  52  So. 
518,  on  rehearing  in  59  Fla.  16,  62  So.  521 
("one  feather  bed,  8  bed  quilU,  6  pillows. 
6  pillow  ahams,  6  vases,  one  lamp,  one  col- 
lar case  and  two  collars,  10  Uble  dishes, 
two  pair  window  curtains,  one  rug,  3 
pictures,  two  ladies'  hats,  one  sugar  dish, 
and  one  cake  plate,  a  better  description  & 
all  of  said  property  is  to  the  grand  jury  un- 
known, and  of  the  total  value  of  one  hun- 
dred and  twenty-five  dollars  ($125),  and 
of  the  goods  and  property  of,"  etc.)  ;  Mene- 
fee  V.  SUte,  59  Fla.  318,  51  So.  556  ("thir- 
ty-tlve  sacks  of  fertilizer,  a  more  particu- 
lar deacription  of  which  is  to  the  grand 
jurors  unknown,  of  the  value  of  three  dol- 
lars per  sack,  of  the  total  value  of  one  hun- 
dred and  Svc  dollars,"  etc.)  ;  Bone  v.  State. 
120  Ga.  8fifl,  48  S.  E,  336  (report  of  ease 
does  not  set  out  the  description  under  con- 
sideration) ;  Ayers  v.  State,  3  Ga.  .4pp. 
305,  50  S.  E.  924  (indictment  'Charged  the 
larceny  of  "one  Eclipse  Frick  engine,  25 
horse  power.  1  Frick  l>ox  boiler,  3  log 
carts,  1  set  lumber  trucks  and  track  irons. 
all  of  the  value  of  $600,  and  of  the  personal 
goods  of,"  etc.,  and  recited  that  the  prop- 
erty had  been  levied  upon  under  a  described 
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Cockrell.  J.,  delivered  the  opinion  of  the 

JoDM  wu  convicted  ol  stealing  "one 
female  ajiimal  of  the  boviae  species,  nearl; 
two  years  of  a^,  nith  a  white  bodj  and 
fed  head,  and  without  horns,  marked  swal- 
low fork  in  one  ear  and  underbit  in  the 
other  ear,  a  more  particular  description  of 
same  being  to  the  f^'X'''^  jurors  unknown, 
the  property  of  one  R.  Wardlow." 

It  is  here  insisted  that  the  indictment 
should  have  been  quashed,  because  no  value 
of  the  animal  is  given,  if  the  indictment 
proceeds  under  the  general  statute  against 
Urceny;  and  if  under  General  Statutes, 
S  3299,  set  out  at  length  iu  Mobley  v.  State, 
57  Fla.  22,  49  So.  941,  17  Ann.  Cas.  736, 
directed  against  horse  and  cattle  stealing. 


it  fails  to  allege  that  the  animal  stolen  was 
a  "cow,  heifer,  calf,  steer,  or  what."  The 
indictment  sets  out  the  sex  and  age  of  the 
animal,  so  that  it  could  only  be  a  cow  or 
heifer,  both  of  wliich  are  named  in  the 
statute;  the  theft  of  either  being  identical- 
ly the  same  crime,  with  the  same  penalty 
and  irrespective  of  value.  The  word  "bo- 
vine"  comes   from   the   Latin   word   "bos," 


par- 


lance applies  only  to  those  well-known  do- 
mestic animals  which  have  so  long  supplied 
the  people  of  this  country  with  both  meat 
and  drink.  The  accused  could  not  possibly 
have  been  misled  or  endangered  by  the  de- 
scription of  the  animal,  and  in  fact  was  not, 
as  it  is  clearly  shown  the  sole  question  was 


Attachment  against  the  accused)  ;  Qibsoo 
V.  StAte,  13  Ga.  App.  67,  78  S.  E.  829  (in- 
dictment charging  the  larceny  of  "one  metal 
church  bell"  belonging  to  a  named  church 
held  sufficiently  definite  to  enable  the  de- 
fendant to  know  the  exact  transaction  in 
which  it  was  claimed  be  violated  the  law, 
eflpecially  where  the  demurrer  did  not  it- 
self specify  in  what  respect  the  description 
should  have  been  more  minute)  ;  People  v. 
Freeman,  1  Idaho,  322  (holding  the  descrip- 
tioD  "a  quantity  of  specimens  of  gold  and 
ailver  ores  of  one  hundred  and  fifty  pounds 
in  weight,"  etc.,  was  sufficient  under  the 
rale  that  the  description  must  he  of  such 
certainty  as  will  enable  the  jury  to  aay 
whether  the  chattel  proved  to  have  been 
■tolen  is  the  same  as  that  upon  which  the 
iadictmcDt  was  founded)  -,  McBride  v.  Com. 
13  Bush,  337  ( holding  Uie  description,  "one 
horse,"  etc.,  sufficient  to  prevent  a  second 
conviction  for  the  same  offense)  ;  B^au- 
cbamp  T.  Com.  4  Ky,  L,  Rep.  27  (holding 
•ame  as  next  preceding  case  with  respect  to 
the  description  "one  gray  mare,"  etc.)  ; 
StAte  V.  Johnson,  30  La.  Ann.  904  (holding 
the  description,  "a  pair  of  pants,"  etc., 
BufScient)  :  State  v.  Stelly.  48  La.  Ann. 
1478,  21  So.  8U  (holding  the  description, 
"one  hog,"  etc.,  sufficient  to  put  the  defend- 
ant npon  his  guard  with  reference  to  the 
commiBBion  of  the  particular  crime 
charged);  Com.  v.  Brettun,  100  Mass.  206, 
07  Am.  Dec.  93  (indictment  for  larceny  of 
"one  promissory  note  of  the  value  of  three 
hundred  dollars  and  one  piece  of  paper  of 
the  value  of  three  hundred  dollars  of  the 
goodg,"  etc.,  held  not  insufficient  in  that 
the  description  afforded  no  adequate  protec- 
tion against  a  second  indictment  for  the 
same  offense)  ;  Wein  v.  State,  14  Mo.  125 
(holding  sulBcient  as  against  the  conten- 
tions that  there  was  no  legal  certainty  and 
no  certainty  sufficient  to  enable  the  defend- 
ant to  defend,  an  indictment  containing  the 
following  description:  "Five  red  cows  of 
the  value  of  fifteen  dollars  each ;  five  brin- 
dle  cows  of  the  value  of  fifteen  dollars  each; 
five  black  cows  of  the  value  of  fifteen  dol- 
lars each;  five  red  and  white  cows  of  the 
value  of  fiftcHi  dollars  each;  five  black 
I_R.A.IB15B. 


and  white  cows  of  the  value  of  fifteen  dol- 
lars each;  five  spotted  cows  of  the  value  of 
fifteen  dollars  each;  five  yellow  cows  of  the 
value  of  fifteen  dollars  each;  five  white 
cows  of  the  value  of  fifteen  dollars  each; 
five  cows  of  the  value  of  fifteen  dollars 
each;  all  of  the  property  of,"  ete. )  ;  Barnea 
V.  State,  40  Neb.  545,  59  N.  W.  125  (hold- 
ing sufficient  the  description,  "three  hogs 
about  eleven  months  old,  weighing  about 
one  hundred  and  seventy-five  pounds,  each 
of  the  value  of  (12")  ;  State  v.  Campbell, 
76  N.  C.  2el  (discussing  the  rule  and  hold- 
ing in  effect  that  a  "kip"  skin  may  be  de- 
scribed as  a  "calf*  skin)  ;  State  v.  Nipper, 
85  N.  C.  653  (indictment  for  the  larceny 
of  "three  bushels  of  corn"  held  sufficient  to 
enable  the  court  to  Identify  the  com,  and 
to  enable  the  accused  to  make  his  defense 
and  to  plead  conviction  or  acquittal  in  case 
of  a  subsequent  prosecution  for  the  same 
offense)  ;  State  v.  Bishop,  08  N.  C.  773,  4 
S.  E.  357  (holding  the  description,  "one 
United  States  pension  check  on  the  assist- 
ant treasurer  of  the  United  States  for 
twenty-four  dollars  in  money,  check  and 
property  of,"  etc.,  sufficient  to  identify  the 
check)  ;  Woodring  y.  Territory,  14  Okla. 
250,  78  Pac.  85,  2  Ann.  Cas.  855  (general 
discussion  of  the  rule  and  its  exception)  ; 
State  V.  Parker,  47  Vt.  19  (the  descrip- 
tion, "one  feather  bed,"  held  sufficient  to 
enable  the  defendant  to  know  what  he  was 
alleged  to  have  taken  and  to  prepare  his 
defense).  But  the  following  parentheti- 
cal descriptions  have  been  held  insufficient 
under  the  rule:  Watthour  v.  State,  114  Ga. 
75,  38  S.  E.  872,  14  Am.  Crim.  Rep.  472 
("a  lot  of  cord  wood"  of  a  stated  value)  ; 
Melvin  v.  State,  120  Ga.  490,  48  8,  E.  198 
("one  shovel,"  etc.);  Bright  v.  State,  10 
Qa.  App.  17,  72  S.  E.  519    ("one  hundred 

Sounds  of  cotton  seed,"  etc.)  ;  State  v. 
oyer,  40  La.  Ann.  744,  4  So.  809  (the  de- 
scription, "some  bottled  beer,"  held  te  not 
individualize  the  property  so  as  to  enable 
the  jury  to  determine  whetiier  the  prop- 
erty proved  to  have  been  stolen  was  the 
same  as  that  described  in  the  indictment, 
so  as  to  enable  the  defendant,  in  case  of 
acquittal  or  conviction,  to  plead  the  same 
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whether  he  h«d  bought  the  particuhir  cow 
or  heifer  from  Wardlow. 

We  fail  to  aee  how  it  can  be  aeriously 
contended  that  there  ie  a  total  failure  to 
prove  the  venue,  when  the  accused  in  open 
court  admitted  that  he  took  this  identical 
anim^  in  Jackson  county  and  then  and 
there  sold  her.  Needless  to  say  no  au- 
thority Is  cited  to  the  proposition  that  an 
open  admiesion  of  such  fact  dispenees  with 
the  necessity  for  other  evidence. 

Two  otlier  asBignmentti  upon  the  evidence 
are  also  without  merit.  A  question  ad- 
dreaaed  to  the  allied  owner  of  the  animal, 
aa  to  where  and  under  whose  control  the 
animal  was  raised,  calls  for  a  relevant  fact 
within  his  knowledge,  not  for  an  opinion. 
Nor  does  harmful  error  appear  from  a 
refusal  to  atrike  evidence,  admitted  appar- 


ently without  objection,  which  is  objeetioD- 
able  (H)ly  in  that  it  was  largely  n^ative 
and  irrelevant. 

It  was  peculiarly  within  the  province  of 

the  jury  to  decide  whether  Ward  low  or 
JoiicB  told  the  truth,  and  we  are  not  dis- 
posed to  interfere. 

Our  attention  is  directed,  both  by  th« 
plaintiff  in  error  and  the  state,  to  the  fact 
that  the  sentence  imposed  by  the  court  upon 
the  verdict  was  below  the  minimum  fixed  by 
the  statute.  We  are  therefore  constrained 
to  reverse  the  cause,  in  order  only  that  a 
proper  sentence  be  imposed.  Webster  v. 
State,  47  Fla.  108,  117,  36  So.  5B4,  and 
cases  cited. 


to  a  subsequent  indictment  relating  to  the 
same  property)  ;  State  v.  Baivee,  T5  Me, 
51  (holding  the  description,  "one  case  of 
merchandise  of  the  value  of  six  dollars," 
insufficient  in  the  absence  of  an  averment 
of  lack  of  knowledge  of  a  more  full  and 
definite  description)  ;  State  v.  Kroeger,  47 
Mo.  530  (holding  that  the  description,  "one 
check  for  Gve  thousand  dollars  on  the 
Traders'  Nationat  Bank  of  the  value  of  five 
thousand  dollars,"  was  not  sufficiently  detl- 
nite  to  inform  the  accused  of  the  nature 
and  cause  of  the  accusation,  he  being  en- 
titled to  be  informed  of  the  specific  check 
intended)  ;  Com.  v.  Henry,  2  Brewat.  (Pa.) 
■  566  (holding  the  description,  "one  promis- 
sory note,"  insufScient  in  that  it  did  not 
inform  the  defendant  of  the  offense  where- 
of he  atood  accused);  Com.  v.  Byerly,  2 
Brewst.  (Pa.)  568  (holding  the  descrip- 
tion, "one  due  bill,"  inauflicient  in  that 
it  did  not  enable  the  defendant  to  prepare 
his  defense)  ;  SUtc  v.  Ham.  21  S.  U.  5!IS, 
114  N.  W.  713  (holding  that  the  descrip- 
tion, "twenty-two  head  of  cattle  the  same 
being  neat  and  which  cattle  were  then 
and  there  alt  steerti  two  and  three  years 
old,"  in  the  absence  of  a  correct  allegation 
of  ownership,  was  not  sufficiently  certain 
to  identify  the  cattle  chiuged  to  have  been 
taken);  Calentine  v.  State,  50  Tex.  Grim. 
Rep.  164,  123  Am.  St.  Rep.  837,  B4  S.  W. 
lOSl  ("one  promissory  note  of  the  value 
of  thirty-one  dollars  and  eighty  centa")  ; 
Patrick  v.  State,  50  Tex.  Crim.  Rep.  498, 
123  Am.  St.  Rep.  861,  98  S.  W.  840,  14  Ann. 
Cas.  177  (holding  the  description,  "six 
railroad  tickets  reading  from  T,,  Texas  to 
K.  C,  said  tickets  of  tlie  vatne  of  fourteen 
dollars  and  sixty-live  cents  each,"  etc.,  in' 
sufficient  in  that  it  did  not  name  the  rail- 
road or  state,  whether  the  tickets  had  been 
issued  or  stamped  so  as  to  entitle  the 
bearer  to  transporation ) .  In  Clark  v. 
State,  59  Fla.  9,  52  So.  518.  the  court  dla- 
cussed  this  question  as  follows:  "In  a  prose- 
cution for  larceny  the  indictment,  for  the 
purpose  of  giving  individuality  to  the  act 
charged,  should  with  reasonable  certainty 
state  the  species  or  names  and  the  number 
I,.R.A.1B15B. 


of  the  articles  or  things  alleged  to  have 
been  stolen,  so  as  to  show  that  the  things 
or  articles  are  personal  property  and  the 
Bubjecta  of  Isj'ceny,  and  iJiat  the  proofs  are 
of  the  same  property,  and  to  prevent  em- 
barrassment to  the  accused  in  making  his 
defense,  and  to  protect  him  againat  a  sec- 
ond prosecution  for  the  same  offense.  The 
description  required  is  only  such  aB,  in  con- 
nection with  the  other  allegations,  will 
affirmatively  show  the  defendant  to  be 
guilty,  is  sustained  by  proof,  and  will  rea- 
sonably inform  him  of  the  facts  charged 
and  enable  him  to  make  defense.  The  limit 
in  requiring  certainty  of  description  is  that 
it  need  not  be  so  minute  or  expanded  as  to 
impose  unreasonable  burdma  upon  the 
prosecution,  or  otherwise  defeat  justice. 
.  .  .  The  names  by  which  the  articles 
are  commonly  known  and  the  number  of 
each  being  given  in  the  indictment,  the 
property  could  be  readily  identified,  and  it 
docs  not  appear  Chat  a  more  particular  de- 
acription  than  was  given  could  have  been 
reasonably  required  to  protect  the  rights  of 
the  defendant."  For  a  statutory  provision 
providing  that  the  indictment  must  be  suf- 
Hciently  certain  to  enable  the  accused  to 
plead  the  judgment  that  may  be  given  upon 
it  in  bar  of  any  subsequent  prosecution  for 
the  same  otfense,  sec  infra,  Hi,  b. 

And  it  has  been  held  that  the  rule  in 
criminal  pleading  is  that  an  indictment  for 
larceny  is  sufficient  as  regards  description 
if  the  thing  stolen  be  designated  by  the 
generic  name  of  the  class  to  vrhicl]  it  be- 
longs. This  rule  was  adhered  to  in  the 
following  cases :  Nordlioger  v.  United 
SUtes,  24  App.  D.  C.  406.  70  L.R.A.  227. 
holding  BuHicient  the  description,  "a  certain 
musical  inatrument  known  as  and  called 
an  auto-electric  piano  and  autolectra,"  etc.; 
Glover  v.  State,  22  Fla,  493.  holding  that 
the  description,  "one  gold  watch,"  sumeient- 
ly  described  what  is  known  to  jewelers  an 
a  gold-fllled  watch;  State  v,  Martin,  82  N. 
C.  672,  holding  that  in  an  indictment  for 
'  the  larceny  of  a  "hat"  it  was  unnecessary 
j  to  describe  it  as  a  "felt  or  beaver  hat." 
1  And  in  the  following  cases  it  was  held  tJiat 
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in  an  indictment  (or  the  larceny  of  cattle 
tb«  particular  epecieB  or  kind  of  cattle 
taken  need  not  be  averred:  People  t.  Lit- 
tledeld,  5  Ch.1.  355  ( inilictment  (charged  the 
taking  of  three  head  of  cattle,  and  the 
court  taid  that  the  defendant  could  not 
be  prejudice  by  the  failure  to  aver  the 
kind  of  cattle  taken)  ;  People  v.  Barnes,  65 
Cal.  ie.  2  Pac,  493  (indictment  chained 
Uie  taking  of  "two  head  of  cattle,"  etc.). 
So,  in  People  v.  Stanford,  M  Cal.  27,  28 
Pac.  106,  it  was  held  that  an  infoiination 
charging  the  larceny  of  "a  certain  hog"  wae 
not  defective  in  that  it  did  not  aver  the 
"^kind"  of  hog  nhich  was  allied  to  have 
been  etolen.  And  it  has  been  held  that 
in  aa  indictment  for  larceny  of  a  book  it 
is  unneceBsary  to  wt  out  the  title  of  the 
book.  State  V,  Logan,  1  Mo.  532,  holding 
sufficient  the  description,  "a  book  of  the 
value  of  three  dollars,"  etc.  But  nhere 
certain  species  of  the  same  class  are  the 
aabject  of  larceny,  and  other  epecies  of  the 
same  dasa  are  not  the  subject  of  larceny, 
it  has  been  held  that  the  species  must  be 
stated.  Thus,  in  Beg.  v.  Cox,  1  Car.  1 
K.  434  (criticized  in  Reg.  v.  Gallears, 
which  is  set  out  infra)  the  description, 
"three  eggs,"  was  held  insufficient  in  that 
it  ''should  have  stated  what  sort  of  oggs 
wire  stolen."  But  see  Reg.  v.  GallLars.  2 
Car.  ft  K.  B81,  3  Cox,  C.  C.  572,  1  Den.  C. 
C-  501,  19  L,.  J.  Mag,  Cas.  N.  S.  13,  3  New 
Seae.  Cas.  704,  Temple  &  M.  108,  13  Jut. 
tOlO,  wherein  it  was  held,  doubting  Reg. 
V.  CoK,  supra,  that  the  description,  "one 
ham,"  was  suHicient  even  though  the  in- 
dictment did  not  state  the  animal  of  which 
the  ham  had  formed  a  part. 

So  it  has  been  held  that  a  thing  or 
article  alleged  to  have  been  stolen  may  be 
described  by  the  particular  name  by  which 
it  is  known  to  trade  or  in  the  arts,  pur- 
suits, or  employment  of  life.  See  State  v. 
Clark,  30  N.  C.  (8  Ired.  L.)  226,  holding 
that  a  particular  kind  of  plowshare  known 
as  ■■  "bull -tongue"  waa  properly  described 
in  An  indictment  for  larceny  by  the  term 
■■buU-tongue;"  and  Rex  v.  Nibba,  1  Moody, 
C.  C.  25,  wherein  it  was  held  that  a  single 
piece  of  silk  containing  six  handkerchiefs 
so  marked  or  stamped  that  they  could  be 
cut  apart  could  properly  be  described  in 
xa  indictment  for  larceny  thereof  as  "six 
handkerchiefs,"  they  being  Bo  known  to  the 
trade,  even  though  still  in  one  piece  of 
cloth. 

And  it  has  been  held  that  a  description 
ta  not  rendered  insufficient  for  the  purpose 
of  identification,  by  reason  of  the  fact  that 
some  of  the  words  of  description  consist 
of  technical  terms  requiring  explanation 
by  expert  testimony,  Wrenn  v.  State,  12 
Ga.  App.  664,  7S  S.  E.  202  (description 
under  consideration  not  set  out  in  report 
of  ca«e). 

And  it  is  held  that  a  distinction  should 
be  drawn  between  the  description  of  the 
same  article  in  different  forms  of  exist- 
a>ee-  Thus,  when  property  which  is  al- 
kfted  to  have  bten  stolen  is  in  a  raw  or  un- 
manufactured state,  it  may  he  described 
L.R_A.19J5B. 


by    the   name   of   the   material,   and   as   so 

much  in  quantity,  weight,  or  measure;  but 
if  it  be  worked  into  a  specific  article,  and 
remain  bo  at  the  time  when  the  larceny  ie 
alleged  to  have  occurred,  it  must  be  called 
by  the  particular  name  by  which  such 
specific  article  is  commonly  known.  See 
Rex  V,  Halloway,  J  Car.  t  P.  127,  where- 
in it  was  held  in  efTect  that  pieces  of  brass 
into  which  a  brass  furnace  had  been  broken 
could  not  be  described  aa  a  "brass  furnace." 
And  the  number  of  articles  or  things 
taken  should,  if  known,  be  stated.  Thus 
it  has  been  held  that  an  indictment  for 
theft  of  cattle  which  failed  to  specify  the 
number  of  cattle  taken  was  insufficient,  it 
being  said  that  the  use  of  the  term  "cattle," 
which  may  be  cither  singular  or  plural,  did 
not  sufHciently  describe  the  property  alleged 
to  have  been  taken.  Mathews  v.  State,  39 
Tex.  Crim.  Rep.  6S3,  47  8.  W.  647,  48  S, 
W,  1B9.  So,  it  has  been  held  that  the 
description,  "seven  bags  of  chickens,"  was 
defective  in  that  it  conv^ed  no  idea  of  the 
number  or  quantity  of  chickenj  taken,  the 
court  saying  that  the  chlckena  could  not  be 
described  by  what  they  were  contained  in, 
chickens  usually  being  described  by  num- 
ber or  weight.  State  v.  Shutta,  69  N,  J, 
L.  206,  54  Atl.  235.  But  it  has  been  held 
that  where  the  things  or  articles  alleged  to 
have  been  taken  are  of  one  kind,  the  num- 
ber need  not  be  stated,  it  being  sufficient 
to  all^e  that  "divere  and  sundry"  or  "a 
quantity"  of,  etc.,  was  stolen.  See  Com,  v. 
Butts,  124  Mass,  449,  wherein  the  indict- 
ment charged  the  larceny  of  "divers  promis- 

And  with  respect  to  whether  an  animal 
must  be  described  as  dead  or  alive,  it  has 
been  held  that  an  indictment  for  larceny  of 
a  dead  animal  must  state  that  it  was  dead: 
since  the  law  presumes  an  animal  to  be 
alive  unless  otherwise  stated,  and  proof 
could  not  be  mode  which  would  support  the 
indictment:  Com.  v,  Bcaman,  8  Gray,  499 
("peahen  and  turkey");  Rex  v.  Rough.  2 
East,  P.  C.  607  ("pheasant")  ;  Rex  v,  Ed- 
wards, Riiss,  t  R.  C.  C,  497  (dictum  aa  to 
turkej-B),  So,  in  State  v,  Krider,  7S  N.  C. 
481,  it  was  held  that  an  indictment  charg- 
ing the  larceny  of  "five  fish"  wae  fatally 
defective  in  that  it  did  not  charge  that 
the  fish  were  dead,  the  reason  Ireing  that  the 
indictment  as  drawn  did  not  show  that 
the  fish  in  question  were  the  subject  of 
larceny.  But  directly  to  the  contrary  was 
the  conclusion  reached  in  State  v.  Donovan, 
HouBt.  Crim.  Rep.  (Del.)  43.  wherein  it  was 
held  that  in  an  indictment  for  Btealing  fish 
it  was  not  necessary  to  allege  that  the  fish 

And  it  has  been  held  that  an  indictment 
for  larceny  of  animals  feur  naluric  must, 
if  the  animal  in  question  iB  not  dead,  de- 
scribe it  as  tame  or  domesticated,  or  else 
larceny  will  not  be  alleged:  Rex  v.  Bough, 
2  East,  P,  C.  B07,  wherein  the  indictment 
charged  the  larceny  of  "a  pheasant,"  But, 
on  the  other  hand,  it  ha«  been  held  that 
an  indictment  for  the  larceny  of  "chickens" 
and  "turkeys"  need  not  state  whether  they 
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were  tame  or  wild;  State  v.  Basaett,  34 
La.  Ann.  1108  (chickens)  ;  State  v.  Turner, 
«6  N.   C.   818    (turkeys). 

But  it  hae  been  held  that  it  ii  not  neces- 
sary to  allege  the  name  or  weight  or  size 
or  tieight  of  an  animal  alleged  to  have 
been  stolen:  People  v.  Stanford,  64  Cal. 
■27,  28  Pac.  106,  holding  tliat  in  an  indict- 
ment for  the  larceny  of  a  hog  it  was  un- 
neceaaary  to  state  either  the  name  or  the 
weight  of  the  hog;  Jonea  v.  State,  51  Misa. 
71S,  24  Am.  Rep.  658,  holding  that  in  an 
indictment  for  the  larceny  of  a  mule  it 
ivaB  unneceasary  to  state  either  its  eize 
or  height. 

So,  it  has  been  held  tliat  an  allegation 
as  to  the  color  of  an  article  or  thing  al- 
leged to  have  been  stolen  ia  not  essential 
to  the  description:  People  v.  Smith,  IS  Cal. 
408  (horse)  ;  People  v.  Stanford,  supra 
(hog)  ;  MizeJl  V.  State,  3»  Fla.  20,  20  So. 
769  (cow)  ;  (Juinn  v.  People,  123  111.  333, 
15  N.  E.  46  (horse)  ;  State  v.  Baasett,  34 
La.  Ann.  1108  (chickens)  ;  Jones  v.  State, 
supra,  (mule)  ;  State  v.  Martin,  82  N.  C. 
672  (hat)  ;  Turner  v.  State,  3  Heiak.  452 
{dictum — "bay  marc  mule")  ;  State  v.  Gil- 
bert, 13  Vt.  647  (horse).  Nor  is  a  descrip- 
tion in  an  indictment  rendered  defective  by 
reason  of  the  color  having  been  stated  in 
the  alternative.  People  v.  Smith,  IS  Cal. 
408,  ao  holding  where  the  indictment 
charged  the  larceny  of  a  "black  or  brown 
mare  or  Jilly"  etc.,  and  especially  as  other 
terms  of  description  were  given  which  iden- 
tified the  animal. 

And  it  has  been  held  that  an  ailegation 
ae  to  the  sex  of  an  animal  alleged  to  have 
been  stolen  is  not  an  essential  element  of 
its  description:  Brown  v.  State,  44  Ga.  300 
(indictment  for  the  larceny  of  "one  black 
pig,  white  listed,  one  white  pig,  with  bine 
rump;  said  pigs  having  no  earmarks,"  etc.) ; 
State  V.  Baesett,  34  La.  Ann.  1108  (indict- 
ment charged  the  larceny  of  "two  (ikichin 
China  chickens,"  etc.);  Jones  v.  State.  51 
Miss.  718  ("one  mule,"  etc.);  Turner  v. 
State,   3   Heiak.   452    (dictum — "bay   niaJ'e 

Xor  is  an  allegation  of  age  an  essential 
of  the  description  of  an  animal  alleged  to 
have  been   stolen.     State  v.  Bassctt,   supra 

(chickena). 

Nor  is  it  essential  that  the  marks  or 
brands  upon  an  object  or  thing  alleged  to 
have  been  stolen  be  averred  r  Fletcher  v. 
State,  07  Ark.  1.  132  S.  W,  918  (hog); 
People  V.  Stanford,  64  Cal.  27,  28  Pac.  106 

(hog)  ;  Mizell  V.  State,  38  Fla.  20,  20  So. 
769    (cow)  ;  Crenshaw  v.  State,  64  Ga.  449 

Ihog)  :  Robertson  v.  SUte,  97  Ga.  206,  22 
S.  E.  974  (hog)(  State  v.  Baasett,  34  La. 
Ann.  1108  (chickens)  ;  Ranjel  v.  State,  1 
Tex.  App.  461  (horse)  ;  Allen  v.  State,  8 
Tex,  App.  360  (heifer)  ;  State  v.  Bailey,  63 
W.    Va.    668,    60    S.    E.    785     (barrels    of 

As  indicated  supra,  I.,  where  a  more  defi- 
nite description  than  that  given  is  not 
known,  and  it  is  so  alleged,  the  descrip- 
tion given  ia  generally  held  sufficient.  In 
the  following  cases  this  element  enters  into 
I..R.A.iei6B. 


the  deciaionB,  the  respective  descriptions  be- 
ing held  aullicient  upon  the  ground  that 
the  recital  of  lack  of  knowledge  cured  any 
otherwise  insufiiciency :  State  v.  Mumford, 
70  Kan,  858,  7»  Pac.  669  ("one  bead  of  neat 
cattle,  to  wit,  a  steer  about  three  years  old, 
and  a  more  particular  description  of  which 
the  informant  was  not  then  able  to  give)  ; 
Com.  V.  Butts,  124  Mass.  449  ("divers  prom- 
issory notes  of  the  amount  and  of  the 
value  in  all  of  five  thousand  dollars,  a  more 
particular  description  of  which  ia  to  the 
Jurors  unknown  of  the  property  of,"  etc)  ; 
State  v.  Brin,  30  Minn.  522,  16  K.  W.  406 
("divers  and  sundry  genuine  railroad  pas- 
senger tickets  prepared  for  sale,"  etc.,  by 
a  named  railroad  company,  "a  more  par- 
ticular description,"  etc.,  to  the  grand  jury 
unknown)  ;  State  v.  O'Connell,  144  Mo.  387, 
46  S.  W.  175  (certificate  of  deposit  issued 
by  the  M.  bank  of  St.  Louis  for  two  hundred 
dollars,  the  property  of  etc.,  a  further  de- 
scription of  which  was  unknown,  etc.)  ; 
Woodring  v.  Territory,  14  Okla.  250,  78  Pac. 
85,  2  Ann.  Cas.  855  ("a  certain  domestic 
animal,  to  wit,  a  horse  about  two  and  a 
half  years  old,  the  said  horse  having  been 
a  stallion  until  about  the  time  he  was  so 
taken,  and  having  been  castrated  and  made 
a  gelding  about  the  time  he  was  so  taken, 
ao  that  the  grand  jurors  cannot  ascertain 
and  do  not  know  whether  said  horse  was  a 
stallion  or  a  gelding  at  said  time."  And 
see  State  v.  Dawes,  75  Me.  51,  wherein  the 
deacription,  "one  case  of  merchandise  of  the 
value  of  six  dollars,"  was  held  insufGcient 
for  lack  of  an  allegation  of  lack  of  more 
deSnite  knowledge;  the  court  saying  that 
where  the  indictment  doea  not  describe 
the  property  alleged  to  have  been  taken  with 
reasonable  certainty,  technically  called, 
"certainty  to  a  common  intent,"  the  reason 
why  such  a  deacription  cannot  be  given 
should  be  stated  in  the  indictment.  But  an 
averment  of  lack  of  knowledge  will  not  cure 
an  otherwise  inauflicient  description,  whera 
the  particulars  necessary  to  a  sudicient  de- 
scription were  known  or  could  have  been 
learned,  since  the  exception  only  arises  from 
necessity.  State  v.  Thompson,  137  Mo,  620, 
39  S.  W.  83.  But  see  Woodring  v.  Terri- 
tory, supra,  where  it  was  held  that  an 
allegation  that  a  better  description  cannot 
be  given  because  of  lack  of  knowledge  was 
not  traversable.  But  in  the  latter  case  the 
court  said:  "If  the  want  of  proper  descrip- 
tion, or  the  allegation  that  a  better  descrip- 
tion could  not  be  given  by  the  grand  jury, 
should  in  any  way  prejudice  tiic  rights  of 
the  defendant,  or  by  reason  of  the  evidence 
given  at  the  trial,  the  defendant  was  taken 
by  surprise,  or  if  he  was  misled  by  the  lan- 
guage of  the  indictment,  then  the  court 
might  very  properly  grant  him  a  new  trial." 
In  the  following  cases  the  parenthetically 
stated  deacriptions  were  held  sufficient  with- 
out discussion,  except  aa  noted,  of  the  ap- 
plicable rulea  of  pleading;  Dunbar  v.  United 
States,  156  U.  S.  185,  30  L  ed.  390,  15  Sup. 
Ct.  Rep.  325  (see  the  following  dicia:  "It 
is  no  valid  objection  to  an  indictment  that 
the  description  of  the  property   in   respect 
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to  which  the  offence  is  charged  to  h&ve  beeo 
committed  is  broad  enough  to  ini^lude  more 
than  one  Bpeeific  ajlicle.  Thus,  an  indict- 
ment charging  the  l»rcenj  of  'a  horse  the 
property   of   A   B.,'   is   not   overthrown   hf 

EToat  Uiat  A  B.  it  the  owner  of  maji; 
orsea,  any  one  of  which  will  satisfy  the 
mere  words  of  description")  ;  Parker  v. 
State.  39  Alk.  36S  (holding  that  "a  heifer 
between  two  and  three  years  old  that  had 
aerer  had  ti  ealf"  was  not  misdescribed  in 
an  indictment  for  larceny  thereof,  describ- 
ing her  as  a  "eow"}  ;  Waehingtoo  v.  State, 
5S  Ala.  SSS  (holding  that  a  pig  was  prop- 
erly described  as  a  "hog")  ;  Churchwetl  v. 
State,  117  Ala.  124,  23  So.  72  ("one  trunk," 
etc.J  :  Johnson  t.  State,  lEO  Ala.  113,  4S 
So.  T92  ("four  clearing-house  certificates 
of  the  denominSition  of  five  dollars  each, 
issued  by  the  Clearing  House  Association 
of  M.,  Alabams,  of  the  value  of  twenty  dol- 
iara,"  etc.f ;  People  v.  Smith,  15  Cat.  408  ("a 
btack  or  brown  mare  or  filly  branded  with 
a  small  mule's  shoe  on  the  left  shoulder")  ; 
People  V.  Stanford,  84  Cal.  27,  28  Pae.  106 
("m,  certnin  hog,"  etc.)  ;  People  v.  Machado, 
a  Cal.  Unrep.  600,  63  Pac.  86  T'one  cow," 
etc.);  People  v.  Warren,  130  Cal.  6S3,  63 
Pac  86  ("four  calves,"  etc.);  State  v. 
Tootle,  2  Harr.  (Del.)  541  (holding  that  a 
"Iamb"  m»j  be  described  as  a  sheep,  es- 
pecially where  a  statute  does  not  specifical- 
Iv  enumerate  both);  Peeplea  v.  State,  46 
Kla.  101,  3.^  So.  223,  4  Ann.  Cas.  870  (liolil- 
ing  the  description,  "one  bull,"  etc.,  not  so 
vague  and  indefinite  as  to  require  the  quash- 
ing of  an  indictment);  Brown  v.  State,  44 
Ga.  3C<)  (holding  the  description,  "one  black 
pig,  white  list^,  one  black  pig  with  blue 
rump,  sud  pigs  having  no  earmarks,"  etc., 
sufTicirait,  the  court  saying  that  certainty  to 
a  reasonable  intent  is  all  that  the  law  re- 
quires) ;  Rivers  v.  State,  67  Ga.  28  (holding 
sufficient  the  description,  "a  black  bog, 
mark  unknown,"  etc.,  the  court  saying  that 
vhe  only  description  necessary  is  one  such 
that  the  owner  may  identify) ;  Alderman  v. 
State,  57  Ga.  367  ("one  hog  of  the  mule 
sex,"  etc.,  and  "a  black  hog,"  etc.);  San- 
ders V.  State,  88  Ga.  717,  J2  S.  E.  1058 
(holding  that  the  description,  "fifteen  head 
of  beef  cattle,"  etc.,  in  an  indictment  for 
larceny  after  trust  wai  suflicient);  Kight- 
engale  v.  State,  94  Ga.  395,  21  S.  E.  221 
(holding  that  "a  cow"  was  sufficiently  de 
aeribed  in  the  following  language :  "One 
animal  of  the  female  sex  and  of  that  species 
of  animals  known  as  cattle,  red  in  color, 
marked  crop  in  each  ear  and  branded  witli 
(he  letter  *P'  of  the  personal  goods  of," 
ete.)  ;  Harvey  v.  State,  121  Ga.  590,  49  S. 
E.  674  ("one  black  and  white  male  hog," 
etc.  I  ;  Patterson  v.  State,  122  Ga.  SB7,  50 
S,  K.  489  ("one  double-ease  silver  ivatch," 
etc.)  ;  Lindsey  v.  State,  9  Ga.  App.  299, 
70  S.  E.  1114  ("one  hundred  and  twenty- 
five  pounds  of  upland  or  short  cotton  in 
the  Bced."  etc.)  ;  State  v.  AVeat,  15  Idaho, 
73,  95  Pac.  946  ("one  brown  gelding  brand- 
ed H  on  the  left  stifle,  said  gelding  being 
then  and  there  the  personal  property  of  A. 
J.  H.,  and  one  black  gelding  branded  X  on 
L.R^.191SB. 


and  there  the  personal  property  of,  ei 
Baldwin  V.  People,  2  III.  304  (holdin_ 
effect  that  either  a  mare  or  a  gelding  could 
properly  be  described  as  "a  horse,"  etc.)  ; 
Waller  ».  People,  176  111.  221,  61  N.  E.  00(1 
(holding  that  the  description  "one  cape" 
sufficiently  complied  with  the  rule  that  the 
indictment  must  state  with  reasonable  cer- 
tainty what  was  stolen)  ;  Young  v.  People, 
193  ill.  236.  61  N.  E.  1104  (holding  that 
□0  greater  particularity  is  required  in  an 
indictment  for  (he  larceny  of  a  "note"  than 
to  BO  designate  it  and  aver  value  and  owner- 
ship) ;  Engleman  v.  State.  2  Ind.  BI,  52 
Am.  Dee.  494  ("'five  county  orders  drawn 
by  the  auditor  of  the  county  of  Allen,  in  the 
state  of  Indiana  on  the  treasurer  of  said 
Allen,  county,  one  of  these  county  orders  be- 
ing of  the  denomination  of  87  dollars  and 
27  cents,  and  of  the  value  of  26  dollars; 
one  other  of  said  county  orders  being  <if 
the  denomination,'  etc.,  (describing  each 
remaining  order  after  the  manner  of  the 
first)  'of  the  personal  goods  of,'"  etc.); 
Williams  v.  State,  25  Ind,  150  ("one  watch," 
etc.);  Harrington  v.  State,  76  Ind.  Jl2 
("ten  yards  of  brocade  silk,  of  the  Talne 
of  thirty  dollars;  fifteen  yards  of  bronze 
colored  satin,  of  the  value  of  nineteen  dol- 
lars; fifteen  yards  of  other  satin,  of  the 
value  of  nineteen  dollars;  and  four  and  a 
half  yards  of  brown  silk,  of  the  value  of 
four  dollars  and  fifty  cents;  all  of  the  ag- 
gregate value  of  Hevcnty-two  dollars  and 
fifty  cents");  Turner  v.  State,  102  Ind. 
425,  1  N.  E.  869,  5  Am.  CrJm.  Rep.  360 
("one  book."  etc.);  Palmer  v.  State.  136 
Ind.  393,  36  N.  E.  130  (wherein  in  hold- 
ing sufficient  the  description,  "one  pair  of 
shoes,"  etc.,  the  court  said  that  such  de- 
scription was  in  no  wise  uncertain  or 
misleading,  and  that  it  is  not  necessary 
to  so  describe  property  as  to  identify  it 
from  property  of  the  aaine  class");  Oxier 
V.  United  States,  1  Ind.  Terr.  85,  38  S.  VV. 
332  (holding  the  description,  "a  steer,  the 
property  of  some  person  or  persons  to  the 
grand  jury  unknown,"  was  sufficient  as 
against  the  contention  that  as  the  name 
of  the  owner  was  not  given  the  description 
of  the  animal  should  have  been  more  defi- 
nite) ;  State  V.  Piersou,  59  Iowa,  271,  13 
N.  W.  291  (holding  it  suflicient  to  de- 
scribe B  check  for  tlie  payment  of  money  as 
such,  and  stating  by  whom  signed,  where 
payable,  and  the  date,  owner,  and  value)  ; 
State  V.  HolTman,  53  Kan.  700,  37  Pac.  138 
(holding  that  "steers"  could  properly  be 
designated  "neat  cattle")  ;  State  v.  Chariot, 
8  Rob.  Ildi.)  529  (holding  it  sufficient  to 
describe  an  animal  by  its  kind,  color,  and 
sex,^ — "one  cow  of  a  brown  and  white  color; 
one  cow  of  a  red  and  brown  color;  and  one 
cow  of  a  red  and  white  color,"  etc.)  ;  State 
V.  King,  31  I*.  Ann.  179  ("one  mule."  etc.)  ; 
State  V.  Carter,  33  La.  Ann.  1214  ("one 
hog,"  etc. ) ;  State  v.  Baden,  42  La.  Ann.  295, 
7  So.  582  ("one  beef,"  etc,)  :  State  v.  Cur- 
tis, 44  Lh.  Ann.  320,  10  So.  384  ("four  pairs 
of  shoes,  four  pairs  of  pants,  one  lot  of 
jewelry,    one    lot    of    Bhirts    and    cravats,' 
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etc.);  Statp  V.  LaJ>auve,  40  La.  Ann.  548, 
15  So.  172  Idescription  nut  set  out  in  re- 
port of  case)  ;  State  v.  Polland,  53  Me.  124 

(holding  that  tlic  description,  ''one  sheep," 
etc.,  complied  with  the  rule  Oiat  ''eertaiiity 
in  an  indietment  to  a  general  intent  is  sut- 
ficent")  ;   State  v.  Dowell,  3  Gill  k  J.  310 

("one  hide,"  etc.)  ;  Com.  v.  JfkmeB.  1  Pick, 
37>^  (holding  the  description,  "three  Um& 
weight  of  barilla,"  etr.,  not  insufficient  in 
that  it  was  unintelligible  because  of  the 
use  of  the  term  "barilla")  :  State  v.  Friend, 
47  Minn.  44<1,  .10  X.  W.  692  ("one  mare," 
etc.)  ;  Jones  v.  Stete..51  Misa.  718,  24  Am. 
Bep.  658  {-'one  mule,"  etc.);  Garvin  v. 
State,  52  Misa.  207  (holding  that  a  "heifer" 
is  a  young  "cow")  ;  State  v.  Donnegaji,  34 
Mo,  67  (holding,  in  effect,  that  a  "gelding" 
mav  be  described  as  a  "horse")  :  Sharp  v. 
Sta'te,  61  Xeb.  187,  85  N.  W.  38,  15  Am. 
Crim.  Rep.  462  ("fifty-five  coats,  each  co-t 
o!  the  value  of  five  dollars;  Bfty-flve  vesta, 
each  vest  of  the  value  of  three  dollars;  six- 


I  dollars,"  etc.)  ;  Territory  v.  Vallea, 
15  X.  M.  228,  103  Pac.  984  ("one  mule," 
etc.);  State  v.  Brown,  12  N.  C.  (1  Dev, 
L.)  137,  17  Am.  Dec.  562  (holding  the 
description,  "a  parcel  of  oats,"  sufiicient 
under  the  rule  requiring  "security  to  a  cer- 
tain intent")  ;  State  v.  McLeod,  50  N.  G. 
(5  Jones,  L.)  318  (holding  the  descrip- 
tion, "a  certain  writ  of  execution  against 
him,  the  said  John  McLeod,  for  the  sum  of 
one  hundred  and  seventy-one  dollars  and 
three  cents,  issued  from  the  said  superior 
court  of  law,  for  the  said  county  of  Ran- 
dolph, and  belonging  to  the  said  superior 
court  of  law,"  sutficient  to  identify  tiie 
thing  "with  certainty  to  a  general  intent")  : 
Goodall  V.  State,  22  Ohio  St.  203  ("one 
coffee  pot"  and  "one  tea  pot,"  etc.)  ;  Taylor 
V.  State,  3  Ileisk.  409  ("two  hams  of  bacon 
and  two  shoulders  of  bacon  and  eight 
jmvle,  weighing  one  hundred  pounds,"  etc.)  ; 
SUte  V.  Wanslield,  33  Tcn.  12«  ("one  cer- 
tain hog,"  etc.)  ;  Short  v.  State,  36  Tex. 
644  ("one  beet  steer,"  etc.):  State  v. 
id  of  neat 
.  44  Tex.  85 
("four  certain  hogs" — the  court  said  that 
the  identity  of  the  hogs  as  the  property 
stolen  was  a  question  of  evidence);  .lohn- 
aon  V.  State,  1  Tex.  App.  118  (a  "cow," 
etc.);  firant  v.  State,  2  Tex.  App.  163 
I  same  as  second  preceding  case  except  that 
indictment  charged  the  taking  of  "one  cer- 
tain hog,"  etc.);  Grant  v.  State,  3  Tex. 
App.  1  ("one  certain  calf  of  the  neat  cat- 
tle kind"!  ;  Trafton  v.  State,  5  Tex.  App. 
480  ("one  certain  yearling  of  the  species 
of  neat  cattle");  Mathews  v.  State,  41  Tex. 
Crim.  Rep,  98,  51  S.  W.  915  ("one  head  .' 
cattle")  ;  Walton  t.  State,  41  Tex.  Crim. 
Rep.  454,  55  S.  W.  506  ("twenty  head  of 
cattle")  ;  Guerrero  v.  State,  46  Tex.  Crim. 
Rep.  443,  80  S.  W.  1001  ("one  head  of 
hogs")  ;  Butler  v.  SUte,  49  Tex.  Crim.  Rep. 
159,  03  S,  W.  743  ("two  diamond  rings," 
etc.,  and  "one  diamond  brooch."  etc.)  ;  Ful- 
shear  v.  SUte,  69  Tex.  Crim.  Rep.  376,  128 
L.Rji.lS15B. 


S.  W.  134  (holding  sufficient  a  description 
of  an  instrument  as  a  check,  the  number  and 
the  amount,  and  the  names  of  the  drawer 
and  payee  being  set  out)  ;  State  v.  Blair, 
63  \\.  Va.  035,  60  S.  E.  795  ("one  man's 
saddle"  and  "one  horse,"  etc.,  held  reason- 
ably certain  descriptions);  Reg.  v.  Spicer, 
1  Car.  &  K.  609,  1  Den.  C.  C.  82  (holding 
that  the  term  "one  sheep"  sufficiently  de- 
scribes a  lamb)  ;  Re^.  v.  Milnes,  2  East, 
P.  C.  602  (one  promissory  note)  ;  Reg.  v. 
Heath,  2  Moody.  C.  C.  33  (holding  it  un- 
necessary in  the  descriptive  part  of  an  in- 
dictment for  larceny  of  a  check  to  aver 
that  the  named  persons  upon  whom  it  waa 
drawn  were  bankers). 

And  in  the  following  cases  the  respective 
descriptions  noted  were  lield  insufficient,  the 
reasons  for  the  holding  not  being  stated 
except  as  noted;  Stolleuwerk  v.  State,  65 
Ala.  142,  holding  too  indefinite  the  descrip- 
tion, "a  yearling,"  etc.;  Com.  t.  Merrifield, 
4  Met.  468,  holding  that  ebeets  printed  and 
bound  in  book  form  cannot  be  described  as 
"the  printed  sheets  of  two  thousand  copies 
of  a  ccrUin  publication  called  the  Temper- 
ance Harp,"  etc.,  in  that  the  description 
was  not  accurate;  SUte  v.  McLeod,  50  N. 
C.  (5  Jones,  L.)  318,  holding  that  ueither 
the  description,  "a  certain  writ  of  fi.  fa. 
belonging  to  the  superior  court,"  nor  the 
description,  "a  certain  process  of  and  be- 
longing to  the  said  superior  court,"  nor 
the  description,  "a,  certain  record  of  and  be- 
longing to  the  said  supreme  court,"  were 
sufficient  to  identify  the  property  alleged 
to  have  been  token  "with  certainty  to  a 
general  intent;"  SUte  v.  Patrick,  IS  N.  C. 
U55,  28  Am.  Rep.  340,  holding  the  descrip- 
tion, "one  pound  of  meat,"  insufficient,  as 
too  vague  and  unccrUin;  the  court  saying 
tbat  tbc  property  should  be  described  with 
"reasonable  certainty;"'  Stewart  v.  Com.  4 
Serg.  A,  R.  194.  holding  too  vague  and  un- 
cerUin  the  description,  "sundry  promissory 
notes  for  the  payment  of  money  of  the  value 
of  eighty  dollars  of  the  goods  and  chattels 
of,"  etc.;  Potter  v.  SUte,  39  Tex.  388,  hold- 
ing the  description,  "one  cerUin  trunk  or 
chest  conUining  various  articWs  of  clothing, 
jewelry,"  etc.,  bad  for  "uncerUinty"  in  that 
"there  should  be  a  more  definite  description 
of  the  property  alleged  to  have  been  atolen." 
the  court  saying  that  such  property  "should 
be  plainly  and  distinctly  described;"  State 
v.  Morey,  2  Wis.  41)4.  60  Am.  Dec.  439, 
holding  insufficient  because  not  "reasonably 
cerUin"  the  description,  "one  hundred 
pounds  of  meat;"  Keg.  v.  Jewett,  2  Cox,  C. 
C.  227,  holding,  though  seemingly  erroneous- 
ly, that  a  "ewe  teg"  (u  female  sheep  which 
has  never  had  a  lamb)  could  not  properly 
be  described  as  a  "ewe"  (a  term  applied 
to  a  sheep  which  has  had  a  lajnb)  ;  R^  v. 
Bonner,  7  Cox,  0.  C.  13,  holding  insuBicient 
the  description,  "one  parcel,"  etc. 

///.  Under  ntatitl-e. 
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trol  the  particularity  of  deacription 
Bcntial  to  the  validity  of  an  indictmeDt 
for  larceny.  These  statutee  are  of  various 
scopes,  ranging  from  those  wliich  are  of 
lieneral  application  to  those  which  specifical- 
ly designate  the  kind  of  description  that 
must  be  given. 

Of  the  former  claaa  are  those  which  re- 
quire the  facts  to  be  stated  in  ordinary  and 
concise  language,  and  in  such  manner  as 
to  enable  pereons  of  common  understand- 
ing to  know  the  exact  cbargt^  svhich  is  U> 
In-  made.  L'nder  statutes  of  this  character, 
the  following  parentiletically  stated  drscrip- 
tions  have  l>cen  held  sufficient:  Pfister  v. 
^tate,  M  Ala.  432,  4  Ha.  395  (holding  that 
a  watcii  case  composed  of  a  metal  the  same 
being  ten  carats  of  gold  and  fourteen  of 
alloy  was  properly  described  as  "a  gold 
watch,"  although  Jewelers  would  not  con- 
sider it  such)  ;  State  v.  Rathbone,  8  Idaho, 
lel.  67  Pac.  186  (  "two  mares,"  etc.)  ;  State 
V.  Ctdlett,  e  Idaho.  608,  76  Pac.  271  ("one 
horse,"  etc.l  ;  Wessels  v.  Territory,  McCahon 
I  Kati.  I  100  ("two  steers  or  working  cattle," 
etc.):  Millner  v.  State.  16  Lea,  179  ("one 
railroad  ticket  from  K.,  TeonesBee.  to  VV., 
D.  C„  of  the  value  of  seventeen  dollars")  ; 
People  V-  Sensabaugh,  2  Utah,  473  (hold- 
ing sufficient  the  description,  "two  horses," 
etc.  the  court  saying  that  technically  de- 
scriptire  words  need  not  be  used  to  desig- 
natir  the  sex  or  artificial  character  of  the 
animal)  :  State  v-  Shuck,  38  Wash.  270.  80 
Pai^.  444  ("two  certain  mares");  St«,te  T. 
Mclntyre,  63  Wash.  178,  101  Pac.  710 
<"(ifty-one  head  of  horses  consisting  of 
marca  and  geldings"). 

And  under  statutes  which  declare  the  un- 
lanful  taking  of  named  animals  to  be  lar- 
ceny, it  has  been  held  that  description  of 
the  thing  taken  in  the  terms  ised  in  the 
ttatiite,  or  in  terms  substantially  conform- 
ing to  such  statutory  termB,  is  sufficient. 
l'nder  this ,  rule  the  descriptive  parts  of 
indtctmeats  for  larceny  were  held  sufficient 
in  the  following  casw:  Gabriel  v.  State, 
40  Ala.  Sh7  (defendant  charged  in  one 
count  with  stealin(>  "a  mule"  and  in  another 
with  stealing  a  "horse,  mare,  peldinR.  colt. 
filly,  or  mule")  ;  Lavender  v.  PUte.  60  Ala. 
GO  ( holding  that  a  pig  four  or  live  months 
old  could  be  describeiT  as  "a  hog"  under  a 
statute  making  it  grand  larceny  to  steal 
anv  -hop,"  etc.)  ;  Peters  v.  State,  100  Ala. 
]0'  14  So.  896  (holding  that  "two  bales  of 
i-otton"  is  a  sufficient  description  under  a 
Matute  relating  to  the  lareenv  of  "bans  of 
cotton")  :  Wolcott  v.  Sticklea.  85  Conn. 
322.  S2  Atl.  5T2  (holding  sufficient  an  in- 
dictment for  the  theft  of  "chickens"  un- 
der a  statute  relating  to  the  wrongful  tak- 
ing of  -poultry")  ;  State  v.  Dewitt,  152  Mo. 
76.  53  S.  W.  429  (holding  the  description, 
"two  head  of  neat  cattle,"  sufficient  under 
a  statute  making  it  grand  larceny  to  steal 
any  ''neat  cattle,"  the  court  saying  that 
"whpn  a  statute  describes  the  whole  offense 
.     .  and   Uie   indictment   is   in  the   lan- 

guagc  of  the  statute  it  is  sufficient,  and  need 
not  be  more  apecific")  ;  Territory  v.  Christ- 
man,  fl  N.  M.  582,  58  Pac.  343  (holding  the 
L.R.A.1915B. 


description,  "one  neat  cattle."  sufficient,  that 
being  the  term  used  in  the  statute)  ;  Phelpa 
V.  People,  72  N'.  Y.  334  (property  described, 
B3  in  the  statute,  as  a  "draft")  ;  People  v. 
I-ovejoy,  37  App.  Div.  52,  56  K.  Y.  Supp. 
543  (indictment  charging  the  taking  of  an 
unsatislied  "check  or  bill  of  exchange"  for 
the  paymoit  of  money,  and  alleged  Its 
ownership  and  value,  and  set  out  a  copy 
of  the  instrument)  ;  State  v.  Wilson,  63 
Or.  3-14,  127  Pac.  980  (railroad  passenger 
ticket)  ;  Dignowitty  v.  State,  17  Tex.  521. 
07  Am-.  Dec.  670  (instrument  described  aa  a 
certain  instrument  of  writing  containing 
evidence  of  an  existing  contract  [for  the 
conveyance  of  real  estate,  to  wit,  a  town 
lot]  etc. )  ;  U'lialen  v.  Com.  90  Va.  544,  19 
S.  E.  182  ("one  paper  purporting  to  be  a 
check  for  the  payment  of,"  etc.).  In  Dig- 
nowitty v.  State,  supra,  the  court  said  that 
"ill  statutory  offenses  Uie  description  given 
in  the  law  creating  the  offense  haa  in  gen- 
eral been  deemed  suHicient."  and  quoted 
with  seeming  approval  from  Wharton, 
American  Criminal  Lew,  131,  as  follows: 
"This  doctrine  ...  is  founded  partly 
on  the  fact  that  the  prosecutor  is  not  con- 
sidered in  possession  of  the  article  stolen, 
and  is  not  therefore  enabled  to  give  a  minute 
description;  and  partly  because,  notwith- 
standing the  general  description,  it  is  made 
certain  to  the  court,  from  the  face  of 
the  indictment,  that  a  crime  had  been  com- 
mitted  if  the  facts  be  true." 

But  it  has  been  held  that  if  the  statute 
makes  a  thing  the  subject  of  larceny  the 
taking  of  which  is  not  indictal>le  at  common 
law.  and  the  words  of  the  statute  are  de- 
scriptive, it  will  be  strictly  construed,  and 
the  thing  must  be  so  described  as  clearly 
to  bring  it  within  the  meaning  of  the  stat- 
ute, Tlius,  under  a  statute  making  the 
wrongful  taking  of  things  "cultivate  for 
food  or  market^'  larceny,  it  has  lieen  held 
that  an  indictment  charging  the  taking  of 
one  gallon  of  figs"  was  fatally  defecti\-e 
in  that  it  did  not  describe  them  as 
ligs  cultivated  for  food  or  market.  State 
V.  Liles,  78  N.  C.  4!)fl.  And  the  same 
conclusion  was  reached  in  State  v.  Thomp- 
son, 93  N.  C.  537.  with  respect  to  an  in- 
dictment charging  the  larceny  of  "one 
watermelon."  .-^nd  in  Com.  v.  Shissler,  7 
Pa.  Dist.  R.  341,  it  ivas  held  that  the  de- 
acription, "one  chock  ior  the  payment  of 
$900."  was  defective  in  that  it  did  not  al-- 
l^e  that  it  waa  upon  a  bank,  the  statute 
making  the  "check  of  or  on  any  bank" 
larceny.  Kut  if  the  thing  is  specifically 
named'  in  such  a  statute  it  has  been  held 
sufficient  to  merely  so  designate  it.  See 
State  V.  Ballard.  97  N.  C.  443.  1  S.  K.  685. 
holding  that  an  indictment  for  the  larceny 
of  "one  peck  of  corn"  was  not  defective  in 
that  it  waa  not  described  as  "cultivated  tor 
food  or  market."  corn  being  specifically 
named  in  the  statute.  So.  it  has  been  held 
that  where  an  instrument  is  made  the  sub- 
ject of  larceny  by  statute,  tlie  taking  oi 
which  was  not  larceny  at  common  law.  « 
is  sufficient  to  deacribe  the  instruromt  bj 
its  usual   name,   uid   the  amount  and   tace 


>y  Google 


30 


FLORIDA  SUPREME  COURT, 


thereof,  Hnd  value.  Se«  State  v.  Hinton,  56 
Or,  428,  109  P««.  24,  holding  Buflicient  the 
description,  "bill  of  exchange,  commanly 
called  a  bank  check,  drawn  on  the  First 
National  Bank  of  Heppner,  Oregon,  and 
payable  on  dem&nd  to  the  order  of  F.  M. 
Rounda,  said  bill  of  exchange  then  md 
there  being  the  personal  property  of  the 
Bald  F.  M.  Rounds  and  of  the  vahte  of 
sixty  dollars  and  Gfty  cents." 

But  it  has  been  held  th»t  vhere  the 
statute  uses  merely  the  generic  name-  of  a 
elasH,  ally  kind  of  an  animal  or  abject  fall- 
ing within  such  class  may  be  described  in 
the  name  used  in  the  statute.  See  State 
v.  Godet,  2a  N.  C.  (7  Ired.  L.)  210,  wherein 
it  was  held  that  a  boar  shoat  between  Hve 
and  six  months  old  could  be  described  as 
"a  liog,"  the  legislature  having  used  the 
term  "hog"  as  including  swine  of  all  ages; 
Wiley  V.  Htate,  3  Coldw.  375,  wherein  it  was 
held  in  effect  that  a  "bay  colt"  could  be  de- 
scribed as  a  "bay  horse,"  the  statute  ex- 
pressly providing  that  the  term  "horse"  was 
used  therein  in  its  generic  sense;  Hubotter 
V.  State,  32  Tex,  470,  holding  that  an  in- 
dictment for  the  stealing  of  "two  beeves, 
the  same  being  cattle,"  was  sufhcient  under 
a  statute  providing  punishment  for  the 
"sl^aliog  of  anv  "neat  cattle,  sheep,  goat, 
or  hogs;"  State  v.  Garrett,  34  Tex.  674, 
holding  sufficient  under  the  statute  referred 
to  in  the  next  preceding  case  the  descrip- 
tion, "certain  neat  cattle,  to  wit,  one  bee^" 
etc.;  SUtc  V.  Earp,  41  Tex,  487,  following 
Hubotter  v.  State,  supra,  and  holding  suffi- 
cient the  description,  "one  certain  steer," 
etc.;  Moure  v.  State,  2  Tex.  App.  350,  hold- 
ing sufficient  the  description,  "one  heef 
steer,  neat  cattle;"  Duval  v.  State,  8  Tex. 
.\pp.  370,  holding  the  description,  "one  beef 
cattle,"  BuBicient  under  a  statute  using 
merely  the  general  term  "neat  cattle;" 
Valesco  V.  State,  9  Tex.  App.  16,  holding 
tlie  description,  "a  certain  hm'se,"  sullicient 
under  a  statute  in  which  the  term  "horse" 
was  used  in  a  generic  sense;  Mcintosh  v. 
State,  18  Tex.  App.  284,  holding  the  de- 
scription, "four  animals  of  the  cattle 
species,"  sufficient  to  cover  any  domesticated 
animals  of  the  bovine  genus;  and  Warren 
V.  State,  —  Tex.  Grim.  Rep,  — ,  105  8.  W. 
817,  liolding  the  description,  "one  head  of 
cattle,"  sufficient  under  a  statute  relating 
to  "any  cattle," 

And  where  the  statute  enumerates  sev- 
eral specific  kinds  of  animals  as  a  subject 
of  larceny,  it  has  been  held  that  the  in- 
dictment need  not  specify  the  particular 
kind  taken,  but  may  use  a  broader  term, 
which  includes  one  or  more  of  the  enumer- 
ated kinds:  People  v.  Barnes,  65  Cal.  18, 
2  Pac.  463  (indictment  charging  the  theft 
of  "two  bead  of  cattle,"  etc.,  held  sufficient 
under  a.  statute  declaring  it  grand  lar- 
ceny to  steal  a  "horse,  mare,  gelding,  cow, 
steer,  bull,  calf,  mule,  jack,  jenny,  goat, 
sheep,  or  hog")  ;  Jones  v.  State  (holding 
that  a  cow  or  heifer  may  be  described  as 
"one  female  animal  of  the  bovine  species 
nearly  two  years  old,"  under  a  statute 
I..R.A.1015B, 


declaring  the  taking  of  either  a  eow  or  ft 
heifer  to  be  larceny. 

And  where  the  statute  does  not  enumerate 
the  specific  class  of  animals  to  which  the 
animal  which  was  alleged  to  have  been 
stoloi  belongs,  but  does  expressly  include 
a  general  class  of  which  such  speciflc  class 
is  a  part,  designation  of  the  general  class 
is  sufficient:  People  v.  Soto,  49  Cal.  67, 
holding  that  a  heifer  one  and  one-half  years 
old  could  properly  be  designated  a  "cow" 
in  an  indictment  under  a  statute  making 
it  a  felony  to  steal  cows,  bulls,  steers,  and 
calves,  which  did  not  specltically  include 
heifers;  State  v.  WilliamH.  12  Idaho,  483, 
86  Pac.  53,  holding  tlie  description,  "one 
gray  horse  colt,"  sufficient  as  against  the 
contention  that  the  statute  did  not  apply 
to  a  "colt,"  because  it  did  not  specifically 
enumerate  same  as  such  among  the  animals 
designated  as  the  subject  of  larceny;  Rcx 
V.  Stroud,  fl  Car.  k  P.  535,  holdine  that 
either  a  "rig"  or  a  "weather"  could  be  de- 
scribed as  "one  sheep;"  Kez  v.  Wellond, 
Rubs,  k  R.  C.  C.  494,  holding  that  a  "mare 
filly"  may  be  described  as  a  "raare"  in 
an  indictment  under  a  statute  making  it  a 
crime  to  steal  a  "tiorse,  gelding,  or  mare." 

And  it  has  been  held  that  where  a  com- 
prehensive or  generic  term  is  used  in  the 
statute,  the  indictment  may  designate  the 
animal  alleged  to  have  been  taken  by  a 
specific  name  which  is  synonymous  with 
the  term  used  in  the  statute  or  is  included 
within  its  meaning:  State  v.  Lawn,  80  Mo. 
241,  holding  that  the  term  "steer"  lb  Buf- 
flcient  under  a  statute  relating  to  "neat 
cattle,"  etc.;  State  v.  Bowers,  —  Mo.  — , 
1  S.  W.  288,  holding  same  as  the  preceding 
case;  State  v-  Crow,  107  Mo.  341,  "IT  S.  W. 
745,  holiling  sufficient  the  description,  "cer- 
tain cattle,  to  wit.  one  cow,"  under  a  stat- 
ute Bpecifying  "neat  cattle,"  etc.;  Wilburn 
V.  Territory,  10  N.  M.  402,  62  Pac.  968,  14 
Am.  Crim.  Rep.  500,  holding  the  descrip- 
tion ''one  cow"  sufficient  under  a  statute 
making  it  an  offense  to  steal,  etc.,  any  "neat 
cattle;"  Parchman  v.  State.  44  Tex.  192, 
holding  the  description  one  "ox"  sufficient 
under  a  statute  relating  to  "neat  cattle;" 
Berry  man  v.  State,  45  Tex.  1,  holding 
sufficient  the  description,  "a  dun-colored  bull 
yearling,"  under  the  statute  referred  to  in 
the  next  preceding  case;  Henry  v.  State,  45 
Tex.  84,  holding  same  as  second  preceding 
case;  Camplin  v.  State,  1  Tex.  App.  108, 
holding  same  as  next  preceding  case;  Rob- 
ertson v.  State,  1  Tex.  App.  311,  holding  the 
descriptive  term  "beef  steer"  sufficient  with- 
out adding  the  statutory  term  "cattle." 
But  the  direct  contrary  has  been  held. 
Thus,  in  State  v.  M'Lain,  2  Brev.  443,  the 
court  went  so  far  as  to  hold  that  where 
the  statute  made  the  taking  of  cattle  and 
hogs  larceny,  au  indictment  charging  lar- 
ceny of  a  "pig"  was  fatally  defective,  the 
court  Baying  Uiat  the  animal  should  have 
been  described  ae  "a  hog."  In  connection 
with  the  foregoing  Texas  cases,  see  Castello 
V.  State,  36  Tex.  324.  wherein  it  was  held 
without    discussion    that    the    description. 
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Tfaere  is  a  decided  conflict  of  uithoritj 
a*  to  Um  method  af  deseriptioD  to  be  em- 
pitied  where  the  stitutea  enumerate  lev- 
er«l    kindi   of   Miim«i«    fklling   within   the 

Thus,  B  number  of  oms  hold  that  where 
the  statute  describe*  more  than  one  object 
or  tbing  belonging  to  the  same  claM  or 
apeeiea,  the  indictment  muit  be  framed  ac- 
cording to  the  particular  facts,  e*en  thougb 
one  of  the  datcriptiTe  terms,  if  taken  in  a 
generic  sense,  is  suIGcientl;  comprehensive 
to  include  all:  State  v.  Plunket,  2  6te». 
(Ala.)  II,  holding  that  a  "gelding"  waa  de 
fectivel;  described  as  a  "horse,"  under  i 
statute  prescribing  punishment  fur  the  lar 
ceny  of  "an;  horse,  mare  or  gelding,  foai 
or  filly,  aas  or  mule,"  etc.;  Territory  v 
MarinoE,  6  Ariz.  6S,  ii  Pac.  lOSS,  hol'ding 
that  a  "steer"  could  not  be  described  as 
"a  cow,"  under  a  statute  relating  to  the 
taking  of  a  "cow,  steer,  bull,  calf  .  . 
or  any  neat  or  homed  cattle,"  etc.;  State  t. 
Tootle,  S  Harr.  (Del.)  S41  (dictum  to  elTt'ct 
that  a  "lamb"  coald  not  be  described  as  a 
"sheep"  in  an  indictment  under  a  statute 
making  it  a  felony  to  steal  any  "ram,  ewe, 
aheep,  or  lamb")  ;  Mobl^  t.  State,  67  Fla. 
22,  49  So.  Ml,  IT  Ann.  Caa.  735,  holding 
that  a  "three  or  four  years  old  steer"  can- 
not be  deacrfbed  as  "a  cow"  where  the  stat- 
ute draws  a  distinction  between  a  cow  and 
a  steer  by  enumerating  both  -,  State  v. 
Buckles,  26  Kan.  237,  hblding  that  a 
"gelding"  should  not  be  described  as  "one 
light  l»y  horse"  under  a  statute  which 
Rpeciflcally  named  both  geldings  and  horees; 
State  V.  McDonald,  10  Mont.  21,  24  Am.  St. 
Rep.  25,  24  Pac.  628,  holding  in  effect  that 
a  "gelding"  cannot  be  described  as  a 
"horse"  or  "eoit ; "  Turley  v.  State,  3 
Rumph.  323,  holding  in  effect  that  a  "geld- 
ing" cannot  be  described  as  a  "horse"  where 
the  statute  enumerates  both ;  Bsnks  v. 
State,  28  Tex.  644,  holding  that  s  "mare" 
could  not  be  described  as  a  "horse"  (see 
case  aa  quoted  infra]  ;  Swindel  v.  State, 
32  Tex.  102,  holding  in  effect  that  the  de- 
scription must  be  by  the  specific  name,  aa 
the  taking  of  each  kind  of  animal  named 
in  the  statutes  constitutes  a  separate  of- 
fwiie;  Gibbe  v.  State,  34  Tex.  134  (to 
the  same  effect  aa  the  next  preceding  case)  ; 
Keesee  v.  State,  1  Tex.  App.  20S  (to  the 
same  effect  as  the  two  next  preceding 
FMes)  ;  Luneford  v.  State,  1  Tex.  App.  448, 
28  Am.  Rep.  414,  holding  that  a  "mare" 
could  not  properly  be  described  by  the  use 
of  the  term  "filly;"  Persons  v.  State,  3 
Tex.  App.  240,  holding  in  effect  that  a 
"gelding"  could  not  be  described  as  "a  cer- 
tain horse  (a  stallion)"  under  a  statute 
epeeiScally  naming  both  horses  and  geld. 
inga;  Brisco  v.  Stata,  4  Tex.  App.  210,  hold- 
ing in  effect  that  a  "ridgling"  should  be 
described  as  a  "horse,"  and  not  as  a  "geld- 
ins:"  Johnson  v.  State,  Ifl  Tex.  App.  402, 
holding  tiiat  a  "horse"  could  not  be  de- 
scribed as  a  "gelding"  in  an  indictment 
under  a  statute  in  which  the  word  "horse" 
L.R.A.1915B.  fi 
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was  used  aa  synonymous  with  the  word 
"stallioni"  State  v.  Brookhouse,  10  Wash. 
87,  38  Pac.  862,  holding  that  "steers"  could 
not  be  described  by  the  term  "cattle;"  Bex 
V.  Birket,  4  Car.  t  P.  216,  holding  that  a 
"lamb"  could  not  be  described  as  "one 
sheep,"  under  a  statuta  specifically  naming 
the  various  members  of  the  sheep  family; 
Rex  v.  Cook,  1  I^eawh,  C.  C.  105,  2  Kaat, 
P.  C.  616,  holding  that  where  the  statutes 
ntention  both  "heifer"  and  "cow,"  a  "heifer" 
could  not  be  described  by  the  term  "cow," 
aa  the  former  term  must  have  been  used 
in  contradistinction  to  the  latter;  Kex  *. 
Loom,  1  Moody,  C.  C.  160,  holding  that 
where  the  statute  specifies  both  lambs  and 
sheep,  "Ave  lambs"  cannot  be  described  as 
"five  sheep;"  Rex  v.  Puddifoot,  1  Moody, 
C.  C.  247,  holding  that  a  "ewe"  could  not 
be  described  as  a  ''sheep,"  the  court  say- 
ing that  since  the  statute  specifit-d  both 
ewe  and  sheep  the  one  really  meant  sliould 
be  named  in  the  indictment.  (In  connection 
with  the  above  English  cases,  however.  Bee 
the  Kngliab  cases  in  the  next  following 
paragraph).  In  Banks  v.  State,  supra,  the 
court  discussed  tliia  rule  and  the  reaaons 
therefor  aa  follows:  "It  ia  our  duty  to  give 
to  the  article  [statutp]  such  a  construction 
aa  will  give  effect  and  meaning  to  each 
word  as  nearly  aa  can  be  consistently  done 
with  the  object  and  purpose  of  the  legisla- 
ture. The  statute  itself,  in  creating  and 
providing  for  the  puniahmcnt  of  the  ntfense. 
appears  to  fix  its  own  meaning  to  the 
words  used.  It  specifically  describes  the 
different  species  of  property  by  the  use  of 
the  words,  'horse,  gelding,  mare,  colt,  ass, 
or  mule,'  evidently  discriminating  between 
them  as  different  species  of  property,  and 
as  much  between  liorse  and  mare  as  be^ 
tween  horae  and  ass  or  mule.  The  aver- 
ments of  the  iiidictment  must  be  equally 
apeciflc." 

But,  as  before  stated,  the  rule  adhered 
to  in  the  next  preceding  paragraph  has  not 
been  universally  adopted,  as  is  illustrated 
by  the  following  cases,  which  arrive  at  a  di- 
rectly contrary  conclusion,  it  being  held 
that  where  the  statute  uses  a  term  which 
in  its  generic  sense  would  include  other 
names  used  in  the  statuta,  the  use  of  the 
particular  term  is  sufiicient ;  People  v. 
Mclandrez.  4  Cal.  App.  396,  88  Pac.  372, 
holding  tliat  "a  marc"  may  be  described  as 
"a  horse"  under  a  statute  relating  to  the 
larceny  of  a  "horse,  mare,  gelding,"  etc. ; 
People  V.  Pico,  62  Cal.  60,  holding  same  as 
next  preceding  case;  People  v.  Monteith,  73 
Cal.  T,  14  Pac.  373,  holding  that  a  "geld- 
ing" may  be  described  as  a  horse  under  the 
statute  referred  to  in  the  second  preceding 
case;  State  v.  Matejouaky,  22  S.  D.  30, 
115  N.  Y.  96,  discussing  the  rule  and  the 
conflict  of  authorities  somewhat  at  length, 
and  holding  that  a  "gelding"  may  be  de- 
scribed as  a  "horse"  under  a  statute  enumer- 
ating both;  People  v.  Butler,  2  Utah,  504, 
holding  that  the  description  "two  horses" 
applied  to  "a  gelding  and  a  mare"  was 
sufiicient  under  a  statute  making  the  tak- 
ing of  a  "horse,  mare,  gelding,"  etc^  grand 
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larceny;  Reg.  t,  Aldridge,  4  Cox,  C.  C.  113, 
holding  that  a  "ridgeling"  or  "gelding" 
could  be  descrit>«d  km  a  "horse,"  altliough 
the  statute  mentions  the  particular  epeciw 
and  gender;  thp  court  saying  that  the  te-" 
"horse"  vas  generic,  and  could  be  used 
describe  any  animal  which  it  covered,  n 
withstanding  the  use  of  more  specific  terms 
in  the  statute;  Reg.  v.  M'Cullcj,  2  Moody, 
C.  C.  34,  2  Lenin,  C.  C.  272,  applying  the 
rule  adopted  in  the  next  prweding  case  to  an 
indictment  which  described  a  "ewe"  or  a 
"ram"  aa  a,  "sheep."  And  see  State  v.  John- 
son, 29  La.  Ann.  717,  wherein  the  court 
severely  criticized,  but  refused  to  declare 
insuHicient,  an  indictment  charging  the  un- 
lawful taking  of  "an  animal  of  the  cow 
kind,"  it  being  said  that  the  pleader  should 
specify  the  particular  animal  of  the  cow 
kind  charged  to  have  been  stolen;  and  State 
V.  Perkins,  49  La.  Ann.  310,  21  So.  839, 
which  ia  to  the  lume  clTect,  the  description 
being  "one  beef  of  the  cow  kind."  In  this 
connection  it  was  said  in  People  v.  Rico, 
supra,  that  the  word  "horse"  was  .  sed  in 
the  statute  in  its  generic  sense,  and  includes 
all  animals  of  the  horse  species,  whether 
mala  or  female,  and  that  the  legislature 
in  using  the  words  "mare,"  etc.,  did  not  in- 
tend to  modify  the  common-law  rule,  but 
inserted  such  words  possibly  for  more 
dehnitenestt. 

Ii.  Ex2»-esa  atatutea. 

In  some  jurisdictions  statutes  hsve  been 
enacted  which  expressly  provide  the  nature 
of  description  which  must  be  made  in  an 
indictment  (or  larceny. 

TliuB,  in  Texas,  it  has  been  expressly  pro- 
vided bjf  statute  that  "the  certainty  re- 
•juired  in  an  indictment  is  such  as  will 
enable  the  accused  to  plead  the  judgment 
that  ma^  be  given  upon  it  in  bar  of  any 
prosecution  for  the  same  offense."  Under 
this  statute  the  description,  "three  dresses, 
a  more  specific  descriptiioi  whereof  is  to 
the  grand  jurors  tmknoun,  three  under- 
skirts, three  quilts,  two  matrasses,  one 
blanket,  two  pillows,  two  pillowslips,  two 
pairs  of  drawers,  1  pair  of  slippers,  six 
dresses,  siv  underskirts,  six  pairs  drawers, 
children's  clothing,  six  hooks,  six  plates,  one 
cofTee-pot,  and  one  accordion,  a  more  specific 
description  of  »aid  articles  being  to  the 
grand  jurors  unkiinwn,"  was  held  sufficient 
in  Ware  v.  State,  2  Tex.  App.  547. 

And  under  the  statutory  provision  that 
no  indictment  shall  be  held  insilfiieient  for 
"an^  defect  which  does  not  tend  to  the 
prejudice  of  the  substantial  rights  of  the 
parties,"  it  has  been  held  that  the  descrip- 
tion, "two  calves,"  etc.,  was  sufficient  as 
against  the  contention  that  the  indictment 
did  not  appraise  the  defendant  with  what 
he  was  charged  with  stealing,  regardless  of 
its  sufficiency,  in  the  absence  of  such  a 
statutory  provision.  Oats  v.  United  States, 
1  Ind.  Terr.  152.  38  S.  W.  673, 

And  in  Missouri  it  has  been  provided  by 
statute  that  in  an  indictment  for  stealing 
any  instrument  or  property  it  shall  be 
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sufficient  to  designate  euch  instrument  or 
property  by  any  name  or  designation  by 
which  the  same  may  be  usually  known.  Un- 
der this  statute  it  has  been  held  (State  v. 
Hall,  85  Mo.  tteu)  that  an  indictment  for 
larceny  of  a  "deed"  might  describe  the  in- 
strument OS  such,  and  that  it  was  unneces- 
sary   to   name    the   grantee. 

And  in  Or^on  it  has  heen  provided  that 
when  a  crime  involves  the  taking  of  an 
animal,  the  indictment  is  suCGciently  certain 
as  to  description  if  it  describes  the  animal 
by  Uie  common  name  of  its  ciasa.  Applying 
tbis  sUtute  it  was  held  in  State  v.  Brink- 
ley,  55  Or.  134,  104  Pac.  893,  105  Pac.  708. 
that  the  description,  "a  calf,"  in  -an  in- 
dictment  for   larceny,   was   not   insullicient 


And  in  Georgia  a  statutory  provision 
that  an  indictment  for  larceny  of  :.  horse 
"must  designate  the  nature,  character,  and 
sex  of  the  animal,  and  give  some  other  de- 
scription by  which  its  identity  shall  be 
ascertained,"  has  been  construed  in  the  fol- 
lowing cases:  Taylor  v.  State,  44  Ga.  283, 
wherein  it  was  said  that  the  description, 
"one  chestnut  aorrel  horse,"  etc.,  was  suf- 
ficient (hut  see  the  following  case)  ;  Brown 
V.  State,  86  Ga.  633,  13  S.  E.  20,  holding 
that  the  judge  went  too  far  in  reaching  the 
conclusion  set  out  in  the  preceding  case, 
and  that  the  description,  "one  dark  bay 
horse,  with  one  white  spot  on  the  end  of 
hie  nose  and  one  smaJl  white  spot  in  hii 
forehead,"  was  insufficient  in  that  it  did 
not  give  the  defendant  full  and  fair  notice 
of  the  "nature,  character,  and  sex"  of  the 
animal  as  required  by  statuto;  Teal  v. 
State,  119  Ga.  102,  45  S.  E.  964,  holding 
Builieient  under  the  statute  the  description, 
"one  liorse  of  the  female  sex,  said  animal 
being  a  dark  bay  mare,  and  having  a  white 
spot  in  her  forehead,  and  about  12  years 
old,  weighing  about  one  thousand  pounds, 
and  commonlv  called  by  the  name  of 
■Etta,'"   etc. 

And  Georgia  has  a  statutory  provision 
that  an  indictment  for  larceny  of  cattle 
"shall  sufficiently  describe  the  animal  fall- 
ing under  the  description  of  cattle  .  .  . 
so  that  it  may  be  ascertained  and  identified 
by  the  owner. '  Cnder  this  provision  it  has 
been  held  that  the  sex  of  an  animal  need  not 
he  alleged.  See  Burch  v.  State,  4  Qa.  App. 
3S4,  61  S.  E.  503:  and  Gibson  v.  State, 
7  Ga.  App.  6tl2,  67  S.  K.  838.  In  the  latter 
ca«e  the  court  held  sufficient  the  descrip- 
tion,  "one   cream -colored   jersey   cow,"   etc 

In  at  least  one  jurisdiction  it  has  been 
provided  by  statute  that  "when  it  becoraea 
necessary  to  describe  property  of  any  kind 
in  an  indictment,  a  general  description  of 
the  same  by  name,  kind,  quantity,  property, 
and  ownership,  it  known,  shall  be  suRicient. 
Under  this  statute  the  descriptim,  "an 
animal  of  the  horse  species,"  was  held  suf- 
ficient, but  the  court  said  that  it  would 
have  been  better  and  safer  to  have  sajd 
merely  "a  horse."  Smythe  v.  State,  17  Tex. 
App.  244.  So  the  description,  "on  horse," 
was  held  sufficient  in  Barner  v.  State.  — 
Tex.  Crim.  Rep.  — ,  20  S.  \V.  55B.    And  the 
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tourt  in  Johoson  v.  8Ute,  42  Tex.  Criin. 
R«p.  103,  58  S.  \V.  GO,  held  aufficient  the 
description,  "one  watch  ol  the  value  of 
ttftr-five  dollars;  one  pair  of  iihaeB  of  the 
value  of  one  dollar;  and  one  rasor  of  the 
value  of  two  dollars,"  as  against  the  con- 
tention that  the  "kind"  of  watch,  etc., 
Khould  have  been  stated. 

Where  an  offense  is  charged  in  one  clause 
of  a  statute  and  an  exception  is  stated  in 
a,  subsequent  clause  or  statute,  the  indict- 
ment need  not  describe  the  property  bo  as 
to  aho'K  that  the  subject  of  the  larceny  does 
not  fail  within  the  exception,  but  otlier- 
wise  if  the  oSenae  and  exception  are  con- 
tained in  the  same  elause.  See  Matthews 
V.  State,  24  Ark.  484,  holding  that  an  in- 
tlietment  charging  the  stealing  of  a  "hog" 
was  suJfieient  although  it  did  not  aver  tliat 
the  hog  was  either  under  twelve  months  old, 
or  was  marked,  where  the  taking  of  a  hog 
cither  under  one  year  of  age  or  marked, 
under  a  statute  other  than  the  one  under 
which  the  indictment  was  laid,  would  not 
be  larceny;  and  Perry  v.  State,  37  Ark.  S4, 
wherein  the  same  conclusion  was  reached  as 
to  an  indictment  charging  tlie  theft  of  "one 
heifer  yearling,"  etc.  G.  J.  C. 
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WILLIAM  G.  KORAB,  I'ltT.  in  Err., 

STATE  OF  KEliRASKA. 

(»3  Xeb.  8fi.  139  N.  W.  717.) 

Indlclnient  —  receiving  siolcn  property 
—  sufficiency  of  description. 

An  information  for  receiving  stolen  prop- 
erty  dues   not   state   facta   constituting   an 


Headnote  by  ROBE,  J, 

Xolc.  —  Sufpclency  of  description  of 
piftperli/  in  an  indictment  or  infor- 
mation for  receiving  stolen  property. 

The  general  rules  appliealile  to  tlie  ques- 
tion under  con  si  delation  in  tlie  prc^nt  note 
are  stated  at  boitie  length  in  the  notes  to 
Jones  V.  State,  ante,  71,  and  People  t.  Hunt, 
36  L.R.A.(N.S.|  932,  which  respectively 
treat  the  general  question  of  the  sufficiency 
of  the  description  of  property  in  an  indict- 
ment for  larceny;  and  tlie  question  of  tlie 
BUfHciency  of  the  description  of  money  in 
an  indictment  for  larceny.  Recapitulation 
iM  therefore  deemed  unnecessary,  as  the 
rules  governing  the  descriptions  in  indict- 
ments for  larceny  seem  appIicaLile  to  in- 
dictments for  receiving  stolen  goods. 

As  to  the  sulllciency  of  the  description 
of  property  in  an  indictment  for  robbery 
or  larceny  from  the  person,  see  note  to 
Fe^te  V.  Nolan,  34  L.R.A.(N.S.)   301. 

The  present  note  does  not  cover  the  ques- 
tion of  the  necessity  for  or  sufficiency  of 
averments  of  value,  or  ownership,  posses- 
sion or  title,  it  being  assumed  for  present 
L.R.A.lfll5B. 


'  foot  of  the  value  of  $48,  then  lately  before 
stolen,"  and  after  a  verdict  of  guilty  on 
such  an  information,  it  is  error  to  overruU 
a  motion  in  arrest  of  judgment. 

(January  31,   1013.) 

ERROR  to  the  District  Court  for  Boyd 
County  to  review  a  judgment  convict- 
ing defendant  of  receiving  stolen  property. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  W.  T.  Wills  and  M.  F.  Har- 
rluKton.   for  plaintiff  in  error: 

Before  a  man  can  be  placed  upon  trial 
for  a  felony,  he  must  be  informed  of  the 
real  charge  against  him;  he  must  know 
what  the  state  claims  he  did- 

Hutchinson  v.  State,  72  Ark.  640,  83  S. 
W.  331;  f'tate  v.  Nelson.  27  R.  I.  31,  60 
Atl.  5S0;  titate  v.  Kosky,  101  Mo.  1,  00 
S.  W.  457;  Gabriel  v.  State,  44  Fla.  67, 
32  So.  770;  State  v.  Patrick,  79  N.  C.  6S5, 
28  Am.  Rep.  340;  State  v.  Morey,  £  Wis. 
404,  60  Am.  Dec.  430;  State  v.  Dawes,  75 
Me.  51;  -Merwin  v.  People,  26  Mich.  208, 
12  Am.  Rep.  314;  State  v.  .UcClung,  35  W. 
Va.  280,  13  B.  K.  054;  State  v.  Cason,  20 
La.  Ann.  4S. 

.Mifsrs.  Grnnl  G.  Marllu  and  Frank  E. 
Edgi'Mon  for  the  State. 

KoHc,   J.,   delivered   the   opinion    of   the 

In  a  prosecution  by  the  state  William  G, 
Korab,  defendant,  was  convicted  of  receiv- 
1  ing  stolen  property  valued  by  the  jury  at 
I  $38,  and  Cor  that  olfense  was  sentenced  to 

purposes  that  the  descriptions  in  those  re- 
spects arc  sullicient. 

In  the  first  place,  in  an  indictment  for 
receiving  stolen  goods,  the  property  which 
was  received,  and  not  that  which  was  stolen, 
must  be  deHcril)cd.  Sec  Gabriel  v.  State, 
44  Fla.  r,:,  32  So.  779,  holding  that  tlie  de- 
scription, "two  cases  of  cigars."  did  not  de- 
scribe a  quantity  of  loose  cigars,  the  descrip- 
tion given  iH'ing  that  of  the  property  which 
was  taken  and  the  quantity  of  loose  cigars 
that  which  was  received. 

But  with  respect  to  what  is  Deeessarv  in 
describing  the  property  alleged  to  nave 
been  received,  various  rules  have  been  an- 
nounced. 

Thus,  it  has  been  said  tliat  the  goods  al- 
leged to  have  been  received  must  be  de- 
scribed with  certainty  and  accuracy.  Under 
this  broad  rule  it  was  held  in  People  v. 
strumeB 
the  form  of  simple  contr^ts 
could  not  be  described  as  bonds. 

And  the  property  must  be  so  described  that 
the  court  and  jury  can  say  whether  the 
stolen    property    proved    to   have   been    re- 
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serve  is  the  peniU-ntiRry  a  term  of  not 
less  than  one  Dor  more  than  seven  jeara. 
As  plaintiff  in  error  he  now  ceekH  a  re- 
versal  of   bis   convitrtion. 

The  inforniation  wa«  made  b;  the  c^ounijr 
attorney  i>f  Bo;d  county,  Nebraska,  and 
charged:  "William  G.  Korab,  late  of  the 
eount;  aforesaid,  on  the  I4th  day  of  March, 
A.  D.  1S12,  in  the  eoimtj  ol  Boyd  and  the 
state  of  Nebraska,  aforesaid,  unlawfully  and 
feloniously  did  receive  the  personal  prop- 
erty of  John  Lightfoot  of  the  value  of  $48, 
then  lately  before  stolen,  taken,  and  car- 
ried away,  with  the  intent  of  him,  the  said 


William  G,  Korab,  to  defraud  said  Johi* 
Lightfoot,  he  then  and  there  well  knowing 
the   said   personal    property   to   liave    been 

Defendant  did  not  bring  up  a  bill  of  ex- 
ceptions. The  only  asaignment  of  error 
available  to  him  bete  is  the  overruling  of  a 
motion  in  arrest  of  judgment.  "That  the 
facta  stated  in  the  indictment  do  not  con- 
stitute an  offense"  ia  a  statutory  ground 
for  sustaining  such  a  motion.  Criminal 
Code,  !  4S3.  Were  the  facts  sUted  suf- 
ficient to  charge  a  felony?  The  inquiry  is 
directed  to  the  description  of  the  property. 


ceived  was  the  same  as  that  upon  which 
the  indictment  was  founded.  Applying 
this  rule  tlie  following  deacriptions  have 
been  held  sufficient:  "Five  finger  rings" 
(Atchison  v.  State,  90  Ark.  457,  lie  8.  W. 
651);  "25  lbs.  weight  of  tin"  (Reg.  v. 
Mansfield.  Car.  t  M.  340).  And  the  follow- 
ing psrenthetically  stated  descriptions  have 
been  held  insiifBcient:  Brown  v.  State,  llfl 
Ga.  S59,  42  S.  E.  TS5,  15  Am,  Crim.  Rep. 
429  (indictment  charged  that  "after  a  cer- 
tain lot  of  brass,  to  wit:  five  thousand 
pounds,"  had  been  stolen,  the  accused  re- 
ceived the  same,  "to  wit:  certain  lot  of 
brass  fittings,  to  wit:  four  hundred  pounds 
of  the  value  of  three  hundred  dollars." 
etc.);  State  v.  Xclson,  27  R.  I.  31,  60  Ati. 
58B  (indictment  charging  the  receiving  of 
"thirty  ounces  of  silvir  metal"  held  insulR- 
cient  where  the  silver  had  advanced  through 
several  stages  of  manufacture,  and  was  in 
the  forln  of  what  was  familiarly  known  as 
"blanks").  And  see  Kobab  v.  State.  And 
see  also  State  v.  Murphy,  S  Ala.  845,  as  set 
out  infra. 

And  upon  the  ground  that  stolen  articles 
alleged  to  have  been  received  must  be  so 
described  as  to  put  the  accused  on  notice 
of  the  charge  he  has  to  meet  so  that  he 
may  prepare  his  defense,  it  has  been  held 
that  an  indictment  which  charged  that 
"after  a  certain  lot  of  brass,  to  wit;  five 
thousand  pounds,"  had  been  stolen,  the  ac- 
cused received  the  same,  "to  wit:  certain 
lot  of  brass  fittings,  to  wit,  four  hundred 

Kunds  of  the  value  of  three  hundred  dul- 
'B,"  etc.,  was  insufficient  (Brown  v.  State, 
supra)  ;  that  the  description,  "neat  cattle," 
standing  alone,  is  insuHicient  ( State  v. 
Fields,  70  Kan.  391,  78  Pac.  833)  ;  and 
that  the  description,  "thirty  ounces  of 
silver  metal,"  was  inHufficient  where  the 
silver  had  been  advanced  through  several 
stages  of  manufacture,  and  was  in  the  form 
commonly  known  as  "blanks"  (State  v. 
Nelson,  supra);  but  that  the  description, 
"one  gold  coin  of  the  value  of  $10,  one  bill, 
purporting  to  be  issued  by  the  Monmouth 
National  Bank,  of  the  value  of  $10,  and  one 
bill,  purporting  to  be  issued  by  some  na- 
tional bank,  of  the  value  of  $6,"  etc.,  was 
proper  and  sufficient  (Williams  v.  People, 
101  111.  382)  ;  and  that  the  description, 
"twenty-two  pairs  of  striped  pants,  not  all 
of  the  same  color  but  all  striped,  each  pair 
of  the  value  of  five  dollars  and  all  of  the 
I..R.A.1916B. 


value  of  one  hundred  and  ten  dollars  of 
the  goods,"  etc.,  was  eufficieat  (State  v. 
Smith,  8H  Iowa,  1,  55  N.  W.  16)  ;  and  that 
the  description,  "twelve  hundred  Cigars  of 
the  value  of  forty-two  dollars,"  was  suili- 
cjent  (State  t.  Kosky,  191  Mo.  1.  DO  S.  W. 
454);  and  that  the  description,  "thirty 
thousand  San  Felice  cigars  of  the  value  of 
fifteen  hundred  dollars,  one  case  dry  goods 
of  the  value  of  lix  hundred  dollars,  of  the 
aggregate  value  of  twenty-one  hundred 
dollars,  of  the  goods,"  etc.,  was  sulBcient 
(State  V.  Pniitb,  250  Mo.  350,  157  S.  W. 
319).  And  see  Kobab  v.  State.  In  State 
V.  Kosky,  supra,  the  court  said:  "As  a 
general  rule,  property  alleged  to  have  l>een 
stolen  should  be  described  with  as  much 
certainty  as  the  circumstances  connected 
with  the  theft  will  permit,  but  a  minute 
description  is  not  necessary,  the  descrip- 
tion must  be  suflicient,  however,  ts  ap- 
prise the  defendant  of  what  property  he 
is  charged  with  stealing." 

And  the  description  in  an  indictment  for 
receiving  stolen  goods  must  not  be  so  in- 
definite and  uncertain  as  to  prevent  the  de- 
fendant from  pleading  the  verdict  in  bar 
of  a  suhsequunt  prosecution  for  unlawfully 
receiving  the  same  articles  or  goods.  Sm 
NaftKger  v.  United  States,  118  C.  C.  A.  598, 
200  Fed.  494,  holding  the  description,  post- 
age stamps  stolen  from  the  United  States 
post  offices,  standing  alone,  to  be  insulG- 
cient;  State  v.  Nelson,  27  B.  1.  31,  60  Atl. 
589,  holding  that  silver  which  had  been  ad- 
vanced through  severni  ttages  of  manufact- 
ure BO  that  it  was  in  the  form  commonly 
known    as    "blanks"   could   not   be   described 

Reg.  V.  Mansfield,  Car.  &  M.  140,  holding 
that  •■ingots  of  tin"  could  be  (lescrib.d  Hi 
"25  lbs.  weight  of  tin."  And  see  State  y. 
Murphy,  0  Ale.  845,  as  set  out  infra. 

And'it  has  been  held  that  it  is  sufficient 
to  describe  the  property  alleged  to  have  been 
received  in  general  terms  under  statutes, 
the  language  of  which  is  general.  Sellers 
v.  State,  40  Ala,  357,  holding  that  an  in- 
dictment charging  that  defendant  "received 
or  roncealed  cotton  of  the  value  of  forty 
dollars,"  etc.,  described  the  property  with 
sufficient  certainty. 

And  it  has  been  said  that,  in  an  indict- 
ment for  receiving  stolen  property,  it  is 
not  necessary  to  describe  the  property  al- 
leged to  have  been   received  with  such  oer- 
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Xt  is  described  in  the  information  bb  "tlie 
perBontJ  property  of  John  Lightfoot  of  the 
value  of  tortj-eight  dollars,  tlien  lately  be- 
fore stolen."  The  prosecutor  intended  to 
charge  defeadaat  with  violating  the  follow- 
ing statutory  provisions:  "If  any  person 
■hall  receive  or  bny  any  (foods  or  chattels 
of  the  value  of  thirty'Sve  dollars  or  up- 
wards, that  shall  be  stolen  or  taken  by  rob- 
bers with  intent  to  defraud  the  owner,  or 
■hall  harbor  or  conceal  any  robber  or  thief 
guilty  <rf  felony,  knowing  him  or  her  to  be 
snch,  every  person  so  offending  shall  be  im- 
prisoned in  the  penitentiary  no  more  than  ' 

tainty  and  defiuiteucsB  as  to  identify  it 
from  other  property  of  the  same  class.  See 
Miller  V,  State,  165  Ind.  566,  78  N.  E.  245. 
wherein  it  was  held  that  an  indictment 
which  recited  the  Btealing  uf  "brass  of  the 


receive    said    brass," 

scritied   the   property  alleged   to  have  been 

But  it  has  been  held  that  it  is  not  suSi- 
cioit  to  merely  describe  the  property  al- 
lied to  have  been  received  as  "the  goods" 
of  a  certain  person,  etc.  See  Wells  v. 
Bute,  SO  Hiss.  516,  43  So.  610,  wherein  in 
■o  holding  it  waa  said  that  "it  is  essential 
In  an  indictment  for  receiving  stolen  prop- 
erty to  describe  the  property  with  the  same 
particularity  rb  is  required  in  an  indict- 
ment for  larceny."    And  see  Korab  v.  State. 

And  in  Kearney  v.  State,  48  Md.  16,  it 
was  held  tiiat  the  description,  "four  pieces 
of  printed  paper  commonly  called  'United 
States  tive-twenty  bonds'  of  the  issue  of  the 
year  eighteen  hundred  and  sixty-five,  each 
of  the  value  of  one  thousand  dollars,  cur- 
rent money  of  tlic  bonds,  goods,  and  chattels 
of,"  etc.,  WHS  fatally  defective  in  that  there 
was  no  averment  in  positive  terms  that  the 
pieces  of  paper  "were  bonds  or  certificates 
of  indebtedness  issued  or  'granted  by  or  un- 
der the  authoritv  of  the  United  States.'" 
■  And  it  has  been  held  that,  in  an  indict- 
ment for  receiving  a  stolen  animal  which 
was  dead  when  received,  the  indictment 
must  describe  it  as  dead.  See  Hutchinson 
V,  State,  72  Ark.  040,  83  S.  W.  331,  liold- 
ing  that  an  indictment  charging  the  re- 
ceiving of  a  stolen  "hoe"  ilid  not  describe 
the  receivinij  of  a  hog  tUiich  had  previously 
been  killed.  But  see  Rex  v.  Puckering,  1 
Moody,  C.  C.  242,  wherein  it  was  held  that 
«  dead  lamb  could  be  described  by  the  ap- 
pellation "lamb,"  it  being  immaterial  to 
the  prisoner's  olTense  and  punishment 
whether  it  be  dead  or  alive.  This  conclu- 
sion was  reached  as  against  the  contention 
tliat  the  use  of  the  term  "lamb"  implied 
that  the  animal  in  question  was  alive. 

And  it  lias  been  held  that  an  indictment 
for  receiving  stoli'n  money  should  state  the 
BUmbcr  and  denomination  of  the  coins  al- 
leged to  have  been  stolen,  or  that  the  same 
U  unknown.  Slate  v.  Murphy,  6  Ala.  845, 
holding  that  an  indictment  charging  the 
felonious  receiving  of  "sundry  pieces  of 
I..R^.iei5B. 


seven  years,  nor  less  tlian  one  year."    Crimi- 
nal Code,  8  116. 

An  information  for  larceny  may  contain 
also  a  count  for  receiving  the  stolen  proper- 
ty. Criminal  Code,  g  419.  '  Since  both  of- 
fenses may  be  charged  in  the  same  infor- 
mation, the  rules  for  determining  the 
sufficiency  of  the  description  in  charging 
larceny  apply  substantially  in  a  prosecu- 
tion for  the  single  offense  of  receiving  stol- 
en property.  In  this  state  the  law  has 
been  stated  thus:  "In  an  indictment  or 
information  for  larceny  the  property  al- 
leged to  have  been  stolen  should  be  de- 
silver  coin,  made  current  by  law  ,  ,  . 
amounting  altogether  to  the  sum  of  five  hun- 
dred and  thirty  dollars  and  fifteen  cents," 
did  not  describe  the  money  with  sufBcient 
particularity  under  the  rule  that,  in  indict- 
ments for  receiving  stolen  goods,  the  goods 
should  be  described  with  such  certainty  as 
will  enable  the  jury  to  decide  whether  the 
chattel  proved  to  have  been  stolen  is  the 
very  same  as  that  upon  which  the  indict- 
ment is  founded,  and  show  judicially  to 
the  court  that  it  could  have  been  the  suti- 
jeet-matter  of  the  offense  charged,  and  en- 
able the  defendant  to  plead  his  acquittal 
or  conviction  of  a  subsequent  indictment 
relating  to  the  same  chattel;  Burney  v. 
State,  87  Ala.  80.  6  Bo.  391,  holding  an 
indictment  for  receiving  stolen  money  de- 
scri!>ed  as  "two  hundred  dollars  in  go'd 
coin"  insufficient  in  that  it  did  not  aver 
either  the  number  and  denomination  of 
the  coins,  or  that  the  same  was  unknown 
to  the  grand  jury;"  Baggett  v.  State,  6B 
Miss.  625,  13  So.  Sie,  holding  insuRicicnt 
a  description  which  merely  stated  the  char- 
acter of  the  money  and  the  amount,  the 
court  saying  that  while  it  could  not  see 
the  reason  or  wisdom  of  the  requirement, 
the  well-established  rule  was  that  the  de- 
nomination or  a  particular  description  was 
essentia!,  in  the  absence  of  an  averment 
that  such  particulars  eould  not  be  given 
because  to  the  grand  jury  unknown.  Uf 
course  under  a  statute  providing  that  in 
an  indictment  for  receiving  stolen  money 
the  kind,  number,  denomination,  or  kind 
need  not  be  specilied,  a  general  description 
is  auflicient.  See  Stone  v.  Cum.  24  Ky.  L. 
Rep.  10,  87  S.  W.  841,  holding  that  an  in- 
dictment for  receiving  "feloniously  stolen 
money  of  the  value  of  $100  and  of  other 
values,  knowing  the  same  to  be  stolen," 
was  sufficient,  the  court  saying  that  the 
statute  declares  suflleient  such  an  "extreme- 
ly vague  and  indefinite  description,"  and 
Ihat  the  court  could  not  disregard  it. 

In  a  few  instances  a  distinction  has  been 
drawn  between  descriptions  of  the  same 
articles  or  material  in  dilTerent  forms  of 
existence.  Thns,  it  hss  been  said  that  when 
property  alleged  to  have  been  unlawfully 
received  is  in  its  raw  or  unmanufactured 
state  it  msT  be  described  by  its  name  and 
as  so  much  in  quantity,  weight,  or  measure; 
but  that  if  it  be  worked  up  into  a  specified 
qrtigle,   and   remain   so   at  the   time   when 
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scribed  with  auflicient  particularity  to  en- 
able the  court  to  determine  that  such 
property  is  the  eubject  of  larcenjr-,  to  ful- 
vise  the  accused  with  reasonable  certainty 
of  the  property  meant,  and  enable  him  to 
make  the  needful  preparations  to  meet  such 
charge  at  the  trial."  Barnes  v.  State,  40 
Neb.  545,  59  N.  W.  125.    This  is  the  general 

in  larceny,  bo  in  receiving,  the  transaction 
is  identified  by  the  description  of  the  stolen 
things  and  their  ownership;  namely,  the 
thing  stolen  must  be  described  in  the  same 
manner    as    in    larceny."      2    Bishop,   Net* 

stolen,  it  must  be  deacribed  by  the  name  by 
which  Huch  specilic  article  is  generally 
known.  Applying;  this  rule  it  was  held  i 
State  T.  Koran,  61  N.  C.  (Pbili.  L.)  67: 
that  a  piece  of  cast  iron  which  was  tl: 
top  of  an  iron  box,  but  which  had  been 
broken  from  the  box,  could  be  properly 
described  as  "one  pound  of  iron."  And 
again  In  Beg.  v.  Mansfield,  Car,  &  M.  140, 
it  was  held  that  ingots  of  tin  could  be  de- 
scribed as  "a-T  lbs,  weight  of  tin,"  the  court 
saying:  "If  this  had  t^en  some  article  that, 
in  ordinary  parlance,  had  been  called  by  a 
particular  name  of  its  own,  it  would  have 
been  a  wrong  description  to  have  called  it 
by  the  name  of  the  material  of  which 
was  composed ;  as  if  a  piece  of  cloth  wi 
called  so  many  pounds  of  wool, — because  it 
has  ceased  to  be  wool,  and  nobody  could 
understand  that  you  were  speaking  of 
cloth.  It  would  be  wrong  to  say  so  mnnv 
ounces  of  gold,  if  a  man  stole  so  many  sov 
ercigns;  you  would  there  mislead  by  call- 
ing it  gold.  If  it  were  a  rod  of  iron,  it 
would  be  Bulilcient  to  call  it  so  many  pounds 
weight  of  iron."  And  see  State  v.  Nelson, 
27  R.  I.  31.  00  Atl.  5tJ9,  as  set  out  supra. 

The  following  descriptions  in  indictments 
for  receiving  stolen  goods  have  been  held 
sufficient,  without  statement  of  either  the 
objection  made  thereto  or  the  rules  under 
which  they  were  found  sufficient ;  "One 
ten  dollar  greenback  bill,  lawful  monev  of 
the  United  States,  a  better  description  of 
which  is  to  the  grand  jury  unknown''  (Row- 
land V.  State,  140  Ala.  143,  37  So.  245)  : 
wagons  theretofore  stolen  from  the  O.  W. 
Company  (Newton  v.  Com.  158  Ky.  4,  184 
S.  W.  108)  ;  "thirty  yarda  of  cloth,  of  the 
value  of  one  dollar  and  twenty  cents  each 
yard:  thirty  j-ards  of  cloth,  of  the  value  of 
one  dollar  snd  forty  cents  each  yard ;  fifteen 
yards  of  cloth,  of  the  ■value  of  one  dollar 
and  thirty  cents  each  yard;  one  hundred 
yards  of  cloth,  of  the  value  of  one  dollar 
each  yard;  and  one  coat,  of  the  value  of 
sixteen  dollars;  of  the  goods,"  etc.  (Com. 
V.  Campbell,  103  Mass.  436)  ;  "two  cases 
containing  thirty-five  pairs  of  shoes,"  etc., 
hold  a  sufficient  description  of  the  shoes  so 
OS  to  include  them  in  the  property  received 
(State  V.  Sakowski,  191  Mo.  635,' 90  S.  W. 
435,  4  Ann.  Caa.  7-il )  ;  "two  horses  and 
thirty  mares  and  twenty  geldings,"  etc. 
(State  V.  Hanna,  35  Or.  193,  57  Pac.  029)  ; 
L.R.A.1916B, 


Crim.  Froc.  4Ui  ed.  g  982.  In  the  present 
the  description,  "personal  property  of 
John  Lightfoot  of  the  value  of  forty-eight 
dollars,"  did  not  enable  the  court  to  deter- 
e  that  the  property  was  the  subject  of 
larceny,  nor  advise  defendant  with  reason- 
able certainty  of  the  property  meant,  so  as 
enable  him  to  make  the  needful  prepa- 
ration to  meet  the  charge  at  the  trial.  The 
'  iformation,  according  to  the  correct  rule 
and  the  one  supported  by  the  weight  of 
authority,  was  insuScient  to  charge  de- 
fendant with  the  felony  deoouDced  by  the 
statute,     Merwin   v.   People,  2fi  Mich.  208, 

"a  cook  stove,"  etc.  (Com.  v.  Johnson,  133 
Pa,  293,  19  Atl.  402). 

If  a  particular  and  definite  description  U 
not  known  to  the  prosecution,  any  failure 
to  give  a  fuller  and  better  description  than 
that  given  may  be  excused  in  some  instances 
by  an  allegation  that  a  more  particular 
description  is  unknown.  This  exception 
ariaes  from  necessity,  resulting  from  the 
many  instances  where  a  particular  descrip- 
tion is  unknown,  in  all  of  which  a  failure 
of  justice  would  necessarily  attend  an  en- 
forcement of  the  rule  requiring  a  definite 
description.  In  the  following  case  an  aver- 
ment of  lack  of  knowledge  was  held  to  cure 
any  otherwise  insufficiency  in  the  descrip- 
tion :  Carapiwll  V,  State,  — ■  Miss.  — ,  17 
So.  441  ("lot  of  brass  castings  of  the 
value,"  etc.,  "a  more  particular  descrip- 
tion of  which  ia  to  the  grand  jurors  un- 
known"). 

But  an  otherwise  insufficient  description 
cannot  be  cured  by  an  averment  that  a 
more  particular  description  is  to  the  grand 
jury  unknown,  where  the  grand  jury  has 
or  can  obtain  a  more  definite  knowledge  of 
the  facts,  such  allegations  being  permissible 
from  necessity  only.  Bee  Naftzger  v.  United 
States,  118  C.  C.  A.  .^98,  200  Fed.  494, 
wherein  in  holding  (Hook,  Circuit  Judge, 
dissenting)  that  an  indictment  for  receiv- 
ing stolen  postage  stamps  of  a  certain  aggre- 
gate value  was  inauMcient  in  that  it  did 
not  allege  the  number  and  denomination  of 
the  stamps  alleged  to  have  been  stolen,  the 
court  said:  "If  offices  had  been  broken 
into,  the  government  agencies  knew  the 
facts,  and  specific  and  definite  ailtgations 
could  easily  have  been  made,  both  as  to  the 
number  and  the  denomination  of  the  stamps 
stolen  and  from  what  offices  stolen.  It  is 
of  grint  importance  that  the  criminal  laws 
be  enforced  against  violators  of  the  law,  and 
technicalities  should  not  be  used  as  a  shield 
for  criminals.  But  it  is  of  equal  import- 
ance that  the  liberty  of  citizens  should  he 
a  matter  of  concern,  and,  before  a  person 
is  put  on  trial  for  a  felony,  an  indictment 
should  be  returned  against  him,  and  that 
such  indictment  be  allegations  of  fact,  and 
not  of  recitals  'which  are  to  the  grand  jaty 
unknown,'  such  allegations  are  permiHsible 
from  necessity  only  when  the  grand  jury 
does  not  have,  and  cannot  obtain,  a  knowl- 
e<i(!e  of  the  facts,"  G.  J.  C. 
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12  Am.  Rep.  314;  State  v.  Kosky,  191  Mo. 
1,  90  S.  W.  454;  Gabriel  v.  State,  44  Fla. 
57,  32  So.  779;  Brown  v.  State,  llfl  Ga.  559, 
42  S.  E.  795.  15  Am.  Criro.  Rep,  429;  Wells 
T.  SUte,  90  Mire.  618.  43  So.  810.  The 
fmcts  atatnl  m  the  information  being  insuffl- 
eient  to  charge  an  offense,  the  motion  in  ar- 
rest of  judgment  should  have  been  sue- 
tained.  It  aecesBarily  follows  that  the 
Mntenee  muet  be  reversed,  and  the  cause 
I   for   further   proceedings. 


Ijetton,  J.,  not  sitting. 


ELENOR  M.  NUNN 
ABIGAL  M.  EHLERT. 

(21S  Mam.  471, 106  N.  E.  163.) 

Will    —   attestation   —   concealment   o( 

signature. 

Requesting  witnoBses  to  sign  a  paper 
designated  as  testator's  will,  the  signature 
on  which  is  concealed,  is  not  sufficient  to 
render  their  gignatures  a  proper  attestation 
and  validate  the  will. 

(September  10,  1914.) 

REPORT  by  the  Supreme  Judicial  Court 
for   Middlesex   County   for  the  opinion 
of  the  full  bench  of  a  queetion  arising  upon 


appeal  from  a  decree  of  the  Probate  Court, 
disallowing  the  will  of  Thomas  Nunn,  de- 
ceased, which  had  been  reversed  by  the 
single  justice.     Keversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Frank  Owen  White  and  Rob- 
ert Nason,  for  appellant: 

It  is  not  necessary  for  the  subscribing 
witnesses  or  any  subscribing  witness  to  see 
the  signature. 

Ela  V.  Edwards,  16  Gray,  91 ;  Meads  v. 
Earle,  205  Mass.  553.  29  L.R.A.(N.S.)  63, 
91  N.  E.  916;  Gould  v.  Chicago  Theological 
Seminary,  189  111.  282,  66  N.  E.  636. 

It  is  not  necessary  that  the  witnesses 
know  from  the  testator  himself,  or  from 
any  other  source,  that  the  instrument  they 
sign  is  a  will. 

Osborn  v.  Cook,  II  Cush.  532,  59  Am.  Dec. 
155;  Windham  v.  Chetwynd.  1  Burr.  421; 
Bond  V.  Soawell,  3  Burr.  1775;  Wallis  v. 
Wallis,  cited  in  4  Burn,  Eccl.  Law,  127; 
White  V.  British  Museum,  8  Bing.  310; 
Dewey  v.  Dewey,  1  Met.  349,  35  Am.  Dec. 
367;  Hogan  v.  Orosvenor,  10  Met.  60,  43 
Am.  Dec.  414;  Wright  v.  Wright,  7  Bing. 
457,  5  Moore  &  P.  319,  4  Car.  t  P.  389. 

Any  act  or  declaration  that  carrie«  an 
affirmance  tliat  it  is  his  will  is  equally 
efTectual  as  a  direct  statement  to  that  eFTeet. 

Nickerson  v.  Buck,  12  Cush.  332. 

Messrs.  MaybcrTy.  Hallowell,  &  Ham- 
mond, for  appellee; 

As  a  matter  of  law,  an  "attesting"  wit- 
ness under  our  statute  must  have  seen,  or 
must  have  at  least  been  able  to  see.  that  the 


This  is  a  continuation  of  the  note  to 
Dougherty  v.  Crandall,  38  L.R.A.(N.S.) 
161,  which  contains  the  earlier  cases  dis- 
cUBsing  this  question. 


Under  American  statutes. 

Supplementing  note  in  38  L.R.A.(N.S.) 
164. 

As  stated  in  the  earlier  note,  the  execu- 
tion of  a  will  is  governed  by  statute;  and 
consequently,  in  determining  the  question 
under  discussion,  reference  must  always  be 
made  to  the  statutory  requirements  in  force 
at  the  time  when  and  the  place  where  the 
will  is  executed. 

It  is  well  settled,  both  by  English  and 
American  decisions,  states  the  court  in 
Notes  V.  Doyle.  32  App.  U.  C.  413,  that  the 
snbscribing  witnesses  to  a  will  need  not 
see  the  testator  sign  the  will,  provided  he 
aeknowledges  the  signature  to  eacli  of  them. 

So  it  is  held  in  Herring  v.  Watson,  — 
Ind.  — ,  la^i  N.  E.  000,  that  one  who  makes 
a  will  need  not  sign  it  in  the  presence  of 
L.R.A.1915B. 


In  lov 
should  ! 


provided  he  acknowledges  hia 

in  their  presence, 
it  is  not  necessary  that  witnesses 

■  the  testator  subscribe  the  will. 
KijLon  V.  Sneilbaker,  lo5  Iowa,  390,  138 
N.  W.  223. 

Under  a  statute  requiring  that  the  testa- 
tor subscribe  the  instrument  in  the  pres- 
ence of  at  least  two  creditable  witnesses,  a 
codicil  was,  in  McKee  v.  McKee,  155  Ky. 
738,  180  S.  W.  261.  held  improperly  exeolrted 
where  a  witness,  being  in  a  room  adjoining 
that  in  which  testatrix  was  sick  in  bed,  did 
not  see  her  sign,  although  witness  heard 
testatrix  dictate  the  codicil,  heard  her  re- 
quest the  nurse  to  have  witness  come  in 
and  witness  the  instrument,  and  in  fact 
knew  almost  as  much  about  what  occuri'e<I 
in  the  room  of  the  testatrix  as  if  she 
(witness)  had  been  in  there.  The  court 
stated  that  it  was  the  purpose  uf  the  stat- 
ute to  BO  provide  for  the  execution  and  at- 
testation as  to  eliminate  all  possible  danger 
of  fraud  or  deception ;  in  other  words,  to 
so  require  the  execution  and  attestation  as 
that  the  testator  might  certainly  know  that 
the  paper  which  he  signed  was  the  self- 
same paper  which  was  attested,  and  to 
enable  the  attesting  witnesses  to  know  that 
the  paper  they  attested  was  the  same  paper 
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will  waa  signed;  ttiat  is  to  sSiy,  when  lie 
is  [tearing  witness  it  must  at  least  have  been 
jKtssible  for  him  to  have  seen  the  teattttor's 
signtiture,  whether  he  actually  saw  it  or 

Hogan  V.  Grosvenor,  10  M«t.  54,  43  Am. 
Dee.  414;  Dewey  v.  Uewey,  1  Met.  341),  35 
Am.  Dec.  387;  TiUen  v.  Tilden,  13  Grav, 
110;  Hall  V.  Hall,  17  Pick.  373;  Barnes  v. 
Chaw,  208  MauB,  490,  94  N.  E.  894;  Mar- 
shall V.  Mason,  176  Mass.  216,  79  Am.  St. 
Bep.  305,  67  N.  E.  340;  Blake  v.  Blake,  L. 
R.  7  Prob.  Div.  102,  51  L.  J.  Prob.  N.  S.  36, 
51  L.  J.  Ch.  N.  S.  377,  46  L.  T.  N.  S.  641, 
30  Week.  Rep,  505;  Hudson  v,  Parker,  1 
Rob.  Eccl.  Rep.  14;  White  v.  British  Mu- 
seum, 6  Ring.  320. 

Tiicre  ia  no  evidence  that  the  will  was 
signed  before  the  Marshalls  signed  It. 

Dewey  v.  Dewey,  1  Met.  349,  35  Am.  Dee. 
387;  Ela  v.  Edwards,  16  Grav,  91;  Blake  v. 
Blake,  L.  R.  7  Prob.  Div.  102,  51  I-.  J. 
Prob.  N.  S.  38,  51  L.  J.  Ch.  N.  S.  377,  48 
L.  T.  N.  S.  641,  30  Week.  Rep.  505; 
Barnes  v.  Chase,  208  Mass.  400,  94  N.  E. 
694;   Fischer  v.  Popham,  L.  R.  3   Prob.  &, 


Div.  246,  44  L.  J.  Prob.  N.  S.  47,  33  L. 
T.  N.  S.  231,  23  Week.  Rep.  693;  Pearson  v. 
Pearson,  L,  R,  2  Prob.  &  Div,  451,  40  U 
J.  Prob.  N.  S.  53,  24  L.  T.  N.  S.  »17,  19 
Week.  Rep.  1014;  Shaw  v.  Neville,  1  Jur. 
N.  S.  408;  Ilott  V.  0«nge,  4  Moore,  F,  C.  C. 
265;  Swinford'B  Goods.  38  L.  J.  Prob.  N.  8. 
38,  L.  R.  1  Prob.  Div.  630,  20  L.  T.  N.  S. 
87,   17   Week.  Rep.  536. 

The  signature  intended  by  the  testator 
SB  the  final  si^ature  was  the  signature  at 
the  end,  and  that  was  not  properly  attested. 

Marshall  v.  Mason,  176  Mass.  216,  79 
Am.  St.  Rep.  305,  67  N.  E.  340;  Schouler, 
Wills,  131. 

Iiorlng,  J.,  delivered  the  opinion  of  the 

This  appeal  from  a  decree  of  the  probata 
court  comes  before  us  upon  a  I'eport  by  a 
single  Justice  of  this  court,  which  sets  forth 
all  tiie  evidence  introduced  before  him. 
The  single  Justice  found  that  the  testimony 
of  each  Bubscribing  witness  was  "entirety 
credible  and  not  open  to  doubt,"  and  made  a 
finding   that   the   instrument   was   properly 


signed  by  the  testator.  Any  material  devia- 
tion from  the  manner  of  execution  required 
by  the  statute  must  necesBarily  be  fatal  to 
the  validity  of  the  instrument.  In  this 
case  neither  the  testatrix  nor  the  witness 
saw  the  other  sign  the  paper.  After  the 
testatrix  signed  it  she  sent  it  by  a  nurse 
into  the  next  room  for  the  witness  to  sign. 
After  the  witness  signed  the  paper,  the 
nurse  brought  it  back  and  delivered  it  to 
testatrix,  who  examined  it  and  said  it 
was  all  right. 

.  In  Michigan  the  statute  does  not  specify 
that  the  testator  sign  in  the  presence  of  the 
witnesses.  Consequently  where  a  testatrix 
re-executed  her  will  by  retracing  her  signa- 
ture with  a  dry  pen,  although  one  of  the 
witnesses  did  not  see  her  do  so,  it  was  held 
in  Re  Kohn,  172  Mich.  343,  137  N,  W.  733, 
sufficient  for  the  testatrix  to  acknowledge 
that  the  signature  whe  hers.  The  court 
stated  the  rule  that  "the  testator  need  not 
sign  the  will  agsin;  for  if  he  acknowledges 
his  signature  lief  ore  the  required  number 
of  wi^esses,  with  the  proper  formalities, 
this  is  good  for  either  re-e.\ecution  or  an 
original  execution.''  If  the  testator  ac- 
knowledges and  asserts  to  the  attesting 
witnesses  that  the  signature  is  his,  a  prima 
facie  presumption  arises  that  it  was  affixed 
when  and  in  form  required  by  taw;  but  if 
the  evidence  on  the  trial  shows  to  the  con- 
trary, the  will  cannot  be  Biuitained. 

It  is  held  in  Re  Herring,  152  N.  C.  258, 
67  S.  E.  570,  that  while  it  is  necessary  that 
testator  should  either  sign  his  name  in  the 
presence  of  witnesses,  or  should  acknowledge 
his  signature  thereto  in  their  presence,  it 
is  not  necessary  that  the  testator  acknowl- 
edge his  signature  in  express  words.  He 
may  acknowledge  it  by  acts  and  conduct. 
Brown,  J.,  concurring,  said:  "In  states 
L.R.A.1916B, 


like  ours  where  the  statute  is  similar  to 
the  statute  of  frauds,  the  decisions  of  the 
English  courts  are  justly  esteemed  as  au- 
thority, and  they  hold  that  an  acknowledg- 
ment of  a  will  may  be  manifested  by  the 
acts  and  conduct  of  the  testator  and  the 
circumstances  surrounding  him  at  the  time 
the  witnesses  attest  the  same,  and  that  the 
express  verbal  acknowledgment  by  the  testa- 
tor of  a  visibly  apparent  signature  is  un- 
necessary." 

Under  Revisal  1905,  $  3113,  providing 
that  "a  written  will  with  witnesses  must 
have  been  prepared  in  the  testator's  life- 
time and  signed  by  him  or  some  other  per- 
son in  his  presence  and  by  his  direction  and 
subscribed  in  his  presence  by  two  witnesses 
at  least,"  it  is  held  in  Watson  v.  Hinson, 
162  N.  C.  72,  77  S.  E.  1090,  that  it  Is  not 
necessary  that  the  testator  should  sign  the 
will  in  the  presence  of  the  witnesses;  that 
it  is  sufficient  that  the  will  be  acknowledged 
by  the  testator  in  their  presence,  the  will 
being  physicallv  present  and  identified.  To  ■ 
the  same  effect  is  Table  Rock  Lumber  Co. 
V.  Branch,  158  N.  C.  251,  73  S.  E.  184,  and 
Re  Bowling,  150  N.  C.  507,  64  S.  K  368. 

In  New  York  state  the  statutory  require- 
ment is  that  the  testator  shall  subscribe  the 
will  in  the  presence  of  each  of  the  attest- 
ing witnesHEB,  or  shall  acknowledge  his 
sif^isturc  to  each  of  them. 

Under  this  statute  a  will  was  held  validly 
executed  in  Re  Levengston,  158  App.  Div. 
69,  142  N.  Y.  Supp.  829,  where,  aiter  writ- 
ing and  signing  the  will,  testator  called  wit- 
ness to  his  desk,  where  he  had  written  it, 
and,  showing  him  the  instrument,  asked  him 
to  sign  it,  saying  it  was  his  last  will  and 
testament,  whereupon  witness,  who  saw  tes- 
tator's signature,  did  as  instructed  in  the 
presence  of  the  testator. 
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ezeciitad  utd  tb&t  it  ought  to  b«  admitted 
to  probate  aa  the  will  ol  Tbomu  Nunn.  Bj 
the  terms  of  the  report,  if  the  Ondiog  wki 
wrong  the  decree  of  the  probate  court  (dis- 
Allowing  the  will)  ia  to  be  affirmed.  But  if 
the  finding  li  luBtained,  that  decree  ia  to  be 
rercrsed  and  a  decree  entered  admitting 
the  instrument  to  probate. 

A  fac  iiniile  of  the  will  ia  miide  part  of 
the  report.  Tlie  will  was  written  on  ordi- 
oarj  foolacap  paper;  that  is  to  say,  on 
paper  folded  at  the  top  and  with  linee  ruled 
upon  it.  The  whole  paper  ia  in  the  hand- 
writing of  the  deceaeed.  A  cop;  of  the  end- 
ing of  it  ia  set  forth  in  the  footnote.  >  The 
tn  tettinumium  clause  begins  at  the  foot 
of  the  first  page  and  ends  on  the  second  line 
ot  the  second  page.     The  attestation  clause 


begins  on  the  next  line  and  fills  five  lines 
and  a  part  of  t^e  Bi;ith  line.  On  the  next 
line  below  and  on  the  right  hand  side  of 
that  line  occur  the  words  "[Signed]  Thomas 
Nunn."  On  the  three  lines  next  below  that 
line  and  on  the  left-hand  side  of  those  lines 
are  the  names;  "Mrs.  Mar;  £.  Marshall, 
John  Marshall.  Thomas  U.  Andrews."  On 
the  same  line  with  "ThomaH  G.  Andrews," 
and  on  the  right  hand  side  of  that  line,  are 
the  words   "Thomas   Nunn." 

According  to  Mrs.  Marshall's  testimony  it 
appeared  that  a  few  days  before  ahe  and 
her  husband  signed  the  instrument  here  in 
question  the  deceased  had  asked  her  it  she 
and  her  husband  would  sign  his  will;  that 
later  on  he  came  ioto  their  kitchen  and  took 
the   will   out  of  his   pocket;   that  "it  was 


I-  In  testimon;  whereof  I  hereunto  set  mf  .  sign  the  foregoing 


hand  and  in  the  presence  of  thi 
declare  this  to  be  my  last  will  and  testa- 
Blent,  this   first  day  of  March,  a.  d.   1908 
Thomas  Nunn  of  Maiden   in  the  said  com' 
mon  wealth. 

On  this  first  da;  of  March,  1908.    Thomas  [  John  Marshall. 
Nunn    of    Maiden    in    said    commonnealth,  |  Thomas  G.  Andrei 


ence,  declaring  it  to  be  his  last  will,  and  a: 
witnesses  thereof  we  three  at  his  request  nnl 
in  his  presence  hereto  subscribe  our  namee 

[Signed]   Thomas  Nunn. 
Mrs.  Mary  E.  Marshall. 

Thomas  Nunn. 


Where  a  wiil  is  not  signed  by  the 
bsfore  an  attesting  witness,  but  it  is  pro- 
duced by  testator  with  testator's  signature 
visible  thereon,  and  testator  then  acknowl- 
edgm  to  the  witness  that  the  instrument  is 
testator's  will,  a  distinct  acknowledgment 
of  the  testator's  signature  is  necessarily 
inToIved  in  the  testator's  acknowledgment 
of  the  will  and  request  to  witness  same. 
The  best  recollection  of  an  attesting  wit- 
ness that  two  signatures  were  on  the  will 
when  he  signed  is  sufficient  to  establish 
that  he  saw  testator's  signature.  Re  Nuss- 
baum,  144  N.  Y.Snpp.  443. 

Where  a  witness  did  not  see  testator's 
name  subscribed  to  the  will,  and  did  not 
know  whether  it  was  there,  but  the  signa- 
ture WHS  in  plain  sight,  and  the  witness 
could  not  have  signed  where  he  signed  with- 
out being  in  a  position  to  see  testator's 
signature,  the  will,  so  far  as  this  witness 
was  concerned,  was  held  validly  executed. 
Be  Baaaett,  146  N.  Y.  Supp.  S42. 

The  actual  exhil>itlon  and  disclosure  by 
the  testatrix  to  the  witnesses  of  both  will 
and  signature,  accompanied  with  a  declara- 
tion of  the  testamentary  character  of  the 
instrument,  is  a  sufTicient  acknowledgment 
of  the  signature  within  the  requirements 
ot  the  sUtute.  Re  Holmberg,  83  Misc.  245, 
145  N.  Y.  Supp.  848. 

Bat  the  court  refused  to  probate  a  will 
in  Re  Harty,  148  N,  Y.  Supp.  1052,  where 
it  appeared  that  neither  witness  saw  tes- 
tatrix sign  her  name,  that  one  was  not  posi- 
tive as  to  whether  or  not  he  observed  her 
signature,  and  the  other  signed  as  a  wit- 
ness after  a  lapse  ot  nearly  three  years. 
The  court  observed  that  the  signing  or  ac- 
knowledgment by  the  testator,  and  the  pub- 
lication and  the  attestation  of  the  wtt- 
nesaes,  must  be  successive,  continuous,  and 
I_R.A.1815B. 


contemporaneous  acts,  and  the  lapse  of  over 
two  years  after  the  instrument  was  signed 
by  one  witness  before  it  was  signed  by  the 
other  exceeds  all  reEwonable  limitations. 

So,  where  a  witness  does  not  see  testator 
sign,  the'  failure  of  the  testator  to  acknowl- 
edge his  signature  ia  fatal  under  the  stat- 
ute.   Re  Roe,  82  Misc.  565,  143  N.  Y.  Supp 


nature  at  the  end  of  the  will,  but  saw  only 
the  attestation  clause,  and  it  was  positive- 
ly testifled  by  the  witness  that  the  only 
tJiing  he  saw  was  testator's  name  written 
into  the  attestation  clause.  The  wilt  was 
not  signed  in  the  presence  of  either  of  the 
witneeses.  To  be  validly  executed,  the  sub- 
scription, not  the  will,  must  have  been  ac- 
knowledged to  each  of  the  witnesses.  An 
acknowledgment  to  one  will  not  do.  Re 
KeelTe,  155  App.  Div.  675,  14!  N.  Y.  Supp. 
5,  affirmed  in  20B  N.  Y.  5.15,  102  N.  E.  1104. 
Under  a  statute  requiring  that  alt  testa- 
ments shall  be  signed  by  the  testator,  which 
signature  shall  be  made,  or  the  making 
thereof  acknowledged,  by  him,  and  the  writ- 
ing declared  to  be  his  last  will  in  the  pres- 
ence of  two  witnesses,  his  name  in  the  cap- 
tion can  only  be  made  his  signature  to  a. 
will  by  acknowledging  it  as  such,  where  ly 
does  not  write  it  in  the  presence  of  the  wit- 
nesses. So,  bis  name  in  the  attestation 
clause  can  be  his  signature  to  a  wilt  where 
he  writes  it  in  the  presence  of  the  witnesses 
if,  and  only  if,  it  is  his  intention  to  make 
it  his  signature  for  the  purpose  of  the 
execution  of  the  will,  instead  of  writing  a 
more  formal  and  disconnected  signature; 
in  other  words,  instead  of  the  usual  and 
familiar  "signing."  In  Re  Phelan,  82  N. 
J.  Eq.  318,  87  Atl.  825.  J.  D.  C. 
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folded  upi"  that  »Ji  he  turned  it  over  she 
Miw  liandwriting  on  it  and  recognized   the 

writing  as  the  writing  of  the  deceased,  but 
could  not  "recognize  any  word;"  that  they 
were  Bitting  on  opposite  udea  of  a  table, 
and  the  deceased  "reached"  the  folded  pa- 
per acroHB  to  her  and  she  signed;  that  he 
held  on  to  the  paper  while  ahe  signed;  that 
it  waa  folded  "just  so  I  could  sign  com' 
fortably,"  and  so  that  she  esw  nothing 
above  where  ahe  put  her  name.  She  saw  no 
signature  below  the  edge  made  by  the  fold- 
ing of  the  paper.  She  further  testi&ed  th&t 
she  then  got  up  out  of  the  chair  in  which 
^e  sat  while  signing  her  name;  that  her 
husband  sat  down  and  aigned  his  name,  and 
that  the  deceased  held  on  to  the  paper 
folded  aa  above  described  until  both  bad 
signed.  He  then  blotted  the  signatures,  put 
the  paper  in  his  pocket,  and  went  away. 
She  further  tcatilied  that  when  she  caught 
sight  of  the  writing  while  the  paper  was 
being  turned  over  she  diil  not  distinguish 
any  worda  or  see  any  signature.  This  tes- 
timony was  corroborated  by  that  of  her  hus- 
band. He  was  explicit  in  his  testimony 
that  no  change  was  made  in  the  arrange- 
ment of  the  paper  while  his  wife  and  he 
aigned,  and  tliat  the  deceased  did  not  point 
to  any  signature  in  the  will.  In  his  testi- 
mony he  aaid,  "I  don't  remember  seeing  any 
signature."  It  ahould  be  added  that  after 
bis  death  the  instrument  now  presented  as 
the  will  of  the  deceased  waa  found  in  his 
box  in  a  safety  deposit  vault. 

This  case,  therefore,  presents  the  question 
whether  a  will  is  duly  attested  when  the 
signature  of  the  deceased  is  hidden  from  the 
witnesses  when  tliey  attest  and  aubscribc 
the  will. 

Our  statute  of  wills  (in  substance  a  re-en- 
actment of  the  statute  of  frauds  [Stat.  2D, 
Car.  II.,  chap.  3,  S  5  «] )  is  in  these  words: 
*'Kvery  person  of  full  age  and  sound  mind 
luay  by  his  last  will  in  writing,  signed  by 
him  or  by  a  person  in  his  presence  and  by 
his  express  direction,  and  attested  and  sub- 
scribed in  liis  presence  by  three  or  more 
competent  witnesses,  dispose  of  his  prop-  | 
erty,  real  and  personal" — with  some  addi-  j 

•  Stat.  29,  Car.  II..  chap.  3,  g  5,  is  as  fol- 
lows; ''From  and  after  said  four  end 
twentieth  day  of  June,  all  devises  and  be- 
quests of  any  lands  or  tenements  devisable 
either  by  force  of  the  statute  of  wills,  or 
b,v  this  statute,  or  by  force  of  the  custom 
of  Kent,  or  the  custom  of  any  borough  or 
any  other  particular  custom,  shall  be  in 
writing  and  signed  by  the  party  ao  devising 
the  same,  or  by  some  other  person  in  his 
presence  by  his  express  directions,  and 
shall  be  attested  and  suhncribed  in  the  pres- 
ence of  the  said  devisor  by  three  or  four 
rredible  witnesses  or  else  they  shall  be  ut- 
-     -  -    t.  ■' 


tiona  not  necessary  to  be  stated.  Rev.  Laws, 
chap.  136,  S  1- 

In  Chase  v.  Kittredge,  II  Allen,  40,  63,  87 
Am.  Dec.  6S7,  a  statement  waa  made  of 
the  meaning  of  the  word  "attested"  in  what 
is  now  Rev.  Laws,  chap.  13S,  g  1.  The 
decision  in  Chase  v.  Eittredge  waa  that  a 
subscribing  witness  cannot  sign  before  tl>e 
testator  has  signed.  In  making  that  deci* 
sion  Mr.  Justice  Gray  delivered  ui  ex- 
haustive opinion  upon  the  acta  required  by 
statute  to  make  a  valid  will.  In  the  course 
of  that  opinion  he  said:  "The  statute  not 
only  requires  them  [the  witnesses]  to  at- 
test, but  to  subscribe.  It  is  not  sufficient 
for  the  witnesaea  to  be  called  upon  to  wit' 
nees  the  testator's  signature,  or  to  stand  by 
while  he  makes  or  acknowledges  it,  and  be 
prepared  to  testify  afterwards  to  his  sanity 
and  due  execution  of  the  instrument,  but 
they  must  subscribe.  This  subscription  is 
the  evidence  of  their  previous  attestation, 
and  to  preserve  the  proof  of  that  attestation 
in  case  of  their  death  or  absence  when,  after 
the  testator's  death,  the  will  ahall  be  pre- 
sented for  probate.  It  is  aa  difficult  to  see 
how  they  can  aubacribe  in  proof  of  their 
attestation  before  they  have  attested,  as  it 
is  to  see  how  they  can  attest  before  the 
signature  of  the  testator  has  made  it  his 
written  will." 

Chief  Justice  Robertsao  gave  a  similar 
defiDition  of  the  word  "attest"  in  Swift  v. 
Wiley,  1  B.  Mon.  114,  117.  He  said:  'To 
attest  the  publication  of  a  paper  as  a  last 
will,  and  to  subscribe  to  that  paper  the 
names  of  the  witnesses,  ate  very  dilTereut 
things,  and  are  required  for  obviously  dis- 
tinct and  dilTcrent  ends.  Attestation  is  the 
act  of  the  senses,  subscription  is  the  act 
of  the  hand;  the  one  is  mental,  the  other 
mechanical:  and  to  attest  a  will  is  to  know 
Chat  it  WHS  published  as  such,  and  to  cer- 
tify the  facta  required  to  constitute  an 
actual  and  legal  publication;  but  to  sub- 
scribe a  paper  published  as  a  will  is  only  to 
write  on  tbe  same  paper  the  names  of  the 
witnesses,   for  the  sole  purpose  of  identili- 


See,  in  this  connection.  Reed  v.  Watson, 
27  Ind.  442,  447;  Gerrish  v.  Nason,  22  Me. 
438.  441,  39  Am.  Dec.  589;  Brooks  v.  Bar- 
rett, 7  Pick.  94,  S8. 

If,  however,  the  matter  were  re*  integra, 
the  conclusion  reached  in  the  cases  cited 
above  would  be  the  concluaion  which  would 
have  to  be  reached  by  a  due  construction  of 
the  statute  of  nills.  Rev.  Laws,  chap.  135, 
g  1.  The  statute  requires  that  the  deceased 
shall  be  a  person  of  full  age  and  sound 
minii,  that  his  will  shall  he  reduced  to  writ- 
ing, and  that  the  writing  shall  be  signed 
by  him  (or  by  a  person  in  his  presence  and 
by  hia  express  direction),  and  that  it  shall 
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be  "attested  aod  ■ubacribed  in  his  presence 
by  Uiree  or  more  competent  witaesses." 
The  subscription  of  the  piper  by  the  wit- 
nesses idee  tin  CB  the  instrument.  What, 
then,  does  the  statute  mean  when  it  requires 
in  addition  that  the  instrument  shall  be 
"attested"  by  the  witnessce !  To  Attest 
means  to  bear  witness.  When  the  sUtute 
requires  that  the  witnesses  shall  attest, 
what  is  it  that  they  are  to  bear  witness 
to!  Plaintf,  to  those  facts  to  nbich  they 
have  to  testify  when  put  on  the  stand  as 
attesting  witnessee,  namely,  that  those 
things  existed  and  were  done  which  the  stat- 
ute Tequires  must  exist  and  be  done  to 
make  the  writing  a  valid  will.  The  rule 
that  the  will  must  be  proved  by  the  attest- 
ing witnesses,  if  they  can  be  produced  (as 
to  which  see  Chftse  v.  Lincoln,  3  Mass.  236; 
O'Connell  v.  Dow,  182  Mass.  641,  tie  N.  £. 
788),  ia  founded  on  this  assumption-  In 
Chase  v.  Lincoln,  ubi  supra,  thie  court  said 
at  page  237 :  "The  legislature,  in  requiring 
three  subscribing  witnesses  to  a  will,  did 
not  contemplate  the  mere  formality  of  sign- 
ing their  names.  An  idiot  might  do  this. 
These  witnesses  are  placed  round  the  tes- 
tator to  ascertain  and  judge  of  his  capacity, 
and  the  heir  has  a  right  to  insist  on  the 
testimony  of  all  the  three  witnesses,  to  be 
given  to  the  jury.  They  must  therefore  all 
be  produced,  it  living,  and  under  the  power 
of  the  court." 

Taken  literally,  Rev.  laws,  chsp.  135,  S  1, 
requires  that  the  instrument  In  writing 
shall  be  "signed"  by  the  deceased  (or  by  a 
person  in  his  presence  and  by  his  express 
direction),  in  the  presence  of  the  witnesses. 
But  as  matter  of  construction  it  was  early 
established  that  hd  acknowledgment  by  the 
deceased  in  the  presence  of  the  witnesses  of 
a  previous  signature  was  equivalent  to 
signing  the  instrument  in  their  presence. 
Chief  Justice  Shaw,  in  his  charge  to  the 
jury  in  Hall  v.  Hall,  set  forth  in  17  Pick, 
373,  375  (and  quoted  in  full  on  this  point 
later  on  in  this  opinion),  made  a  statement 
in  substance  to  that  effect,  Tn  Dewey  v. 
Dewey,  1  Met,  349,  352,  35  Am,  Dec.  367, 
Mr.  Justice  Dewey  said:  "The  terra  'at- 
tested.' as  used  in  the  statute,  does  not  im- 
port that  it  is  requisite  that  the  witnesses 
should  see  the  very  act  of  signing  by  the 
testator.  The  acknowledgment  by  the  tes- 
tator, that  the  name  signed  to  the  instru- 
ment is  his,  accompanied  with  the  request 
tliat  the  person  should  attest  as  a  witness, 
la  clearly  sufficient." 

Gray,  J.  in  Chase  v.  Kittredge,  ubi  sa- 
pra.  said:  "The  statute  requires  that  the 
will  shall  "be  In  writing  and  signed  by  tlie 
testator,'  and  shall  be  'attested  and  sub- 
scribed, in  the  presence  of  the  testator,  by 
three  or  more  competent  witnesses.'  He  is 
L.R.A.101SB. 


not  required  to  write  his  signature  in  their 
presence,  but  it  is  hie  will  which  they  are 
to  attest  and  subscribe.  It  must  be  his  will 
in  writing,  though  he  need  not  declare  it  to 
be  such.  It  must  therefore  be  signed  by 
him  before  it  can  be  attested  by  the  wit- 
nesBcH.  He  must  either  sign  Jn  their  pres- 
ence, or  acknowledge  his  signature  to  them, 
before  they  can  attest  it." 

And  tlie  law  is  settled  to  the  same  effect 
in  other  juried  ictious.  A  collection  of 
cases  may  be  found  in  a  note  in  38  L.R.A. 
(N.8.)   184. 

It  may  be  taken  to  be  settled,  therefore, 
first,  that  the  attestation  required  by  Rev. 
Laws,  chap.  135,  9  1,  consists  in  the  wit- 
nesses seeing  that  those  things  exist  and 
are  done  which  the  statute  requires  must 
exist  or  be  done  to  make  the  written  instru- 
ment in  law  the  will  of  the  deceased;  sec- 
ond, that  although  the  act  required  by  Rev. 
Laws,  chap.  135,  %  1,  is  that  the  will  shall 
be  "signed"  by  the  deceased,  yet  as  matter 
of  construction  an  acknowledgment  by  the 
deceased  of  a  previous  signature,  made  in 
the  presence  of  the  attesting  witnesses,  is 
equivalent  to  signing  in  their  presence. 

With  these  two  propositions  established 
we  come  to  the  question  presented  in  the 
case  at  bar,  namely:  Is  there  an  acknowl- 
edgment  hy  the  deceased  of  a  previous 
signature  wliere  the  signature  at  the  time  is 
hidden  from  the  witnesses!  Chief  Justice 
Shaw  put  that  (the  case  of  a  hidden  sig- 
nature! as  an  example  of  an  instance  where 
without  question  there  was  not  an  ac- 
knowledgment by  the  deceased  of  his  sig- 
nature. In  bis  charge  to  the  jury,  set 
forth  in  Hall  v.  Hall,  already  referred  to, 
he  said:  "That  to  maintain  the  issue  on 
the  part  of  the  executor,  and  to  establish 
the  will,  it  was  necessary  to  prove  that  the 
testatrix  signed  the  will  in  presence  of  the 
witnesses,  or  that  she  acknowledged  the 
signature  as  hers  in  thoir  presence;  and 
that  they  severally  signed  it  as  witnesses 
in  her  presence:  and  thnt  such  acknowledg- 
ment was  a  sufficient  compliance  with  the 
statute.  But  in  the  latter  case  such  ac- 
knowiedgment  may  be  shown,  either  by 
proof  of  an  e>: press  acknowledgment  and 
declarstion  that  the  signature  to  the  will 
is  hers,  or  by  such  facts  as  will  satisfy  the 
jury  that  she  intended  to  make  aiich  decla- 
ration or  recognition  of  her  aignature.  If 
a  mere  reference  is  made  to  a  paper,  es- 
pecially if  produced  by  another  person,  and 
not  held  in  her  own  custody,  or  if  it  is  folded 
up,  and  there  is  no  pointing  to  or  referring 
to  the  signature,  if  she  publishes,  declares, 
and  ncknoivledgCH  such  document  to  be  her 
will,  this  is  not  such  an  acknowledgment 
of  the  signature  as  will  supersede  the  neces- 
sity of  an  actual  signature  in  the  presence 
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of  the  witnesses,  and  will  not  warrant  the 
Jury  in  finding  that  it  was  duly  signed  in 

the   presence   of   the   witneeaes." 

And  the  law  is  settled  in  accoTilsnce  with 
this  view  in  England  (Hudson  v.  Parker, 
1  Rob.  Eccl.  Rep.  14;  Blake  v.  Blake,  7 
Prob.  Div.  102,  61  L.  J.  Prob.  N.  S.  39, 
51  L.  J.  Ch.  N.  S.  377,  48  L.  T.  N.  S.  641, 
30  Week.  Rep.  605),  in  New  York  (Re 
Mackay,  110  N.  Y.  611,  1  L.R.A.  491,  6 
Am.  St.  Rep.  40S,  18  N.  E.  433.  Re  Laudy, 
148  N.  Y.  403,  42  N.  E.  1061),  in  Minnesota 
(Xobin  y.  Haack,  70  Minn.  101,  SI  K.  W. 
768),  and  in  Oregon  (Richardson  v.  Orth, 
40  Or.  252,  06  Pae.  925,  09  Pac.  455).  An 
opposite  conclusion  was  reached  in  Re 
Dougherty,  IBS  Mich.  281,  38  L.R.A.(N.S.) 
191,  134  N.  W.  24,  Ann.  Caa.  19131(,  130U. 

Apart  from  autliority,  it  is  manifest  that 
a  person  does  not  acknowledge  a  signature 
to  be  his  where  no  signature  can  be  seen. 
All  that  he  does  in  such  a  case  is  to  ac- 
knowledge the  fact  that  he  has  signed. 
While  an'  acknowledgment  of  a  signature 
then  exhibited  to  the  witnesses  is  equivalent 
to  signing  in  their  presence,  an  acknowledg- 
ment to  the  witnesses  of  the  fact  that  a 
signature  has  been  made  is  not  the  equiva- 
lent of  signing  in  their  presence.  It  fol* 
Iowa  that  where  the  signature  is  hidden 
there  is  not  the  equivalent  of  the  statutory 
requirement  that  the  writing  shall  be 
"signed"  in  the  presence  of  the  attesting 
witnesses. 

It  is  true  that  Hudson  v.  Parlier,  1 
Rob.  Eccl.  Rep.  14,  and  BUke  v.  Blake,  L. 
R.  7  Prob.  Div.  102,  51  L.  J.  Prob.  N.  S. 
36.  51  L.  J.  Ch.  N.  S.  377,  46  L.  T.  N.  S. 
641,  30  Week.  Rep.  506,  were  decided  under 
Stat.  1  Vict.  chap.  20.  S  B,l  which  in 
terms  requires  that  the  signature  shall  be 
"made  or  acknowledged  by  the  testator  in 
the  presence  of  two  or  more  witnesses." 
But  is  of  no  consequence  whether  the  con- 
clusion (that  the  signature  must  be  made 
by  the  testator  in  the  presence  of  the  wit- 
nesses, or  acknow  I  edited  by  him  in  their 
presence)  is  reached  as  matter  of  construc- 
tion (as  in  Rev.  Laws,  chap.  135,  §  1)  or 
aa  matter  of  express  enactment  (as  it  is 
under   1   Vict.   chap.   26,   g   9).     The   con- 

>  Stat,  1  Vict.  chap.  20,  %  t),  is  as  followH : 
"And  be  it  further  enacted,  that  no  will 
shall  hp  valid  imless  it  shall  be  in  writing 
and  executed  in  manner  hereinafter  men. 
tioned;  that  is  to  say.  it  shall  be  signed  at 
the  foot  or  end  thereof  by  the  testator,  or 
by  some  other  person  in  his  presence  and 
by  his  direction ;  and  snch  signature  sliall 
be  made  or  acknowledged  by  the  testator  in 
the  presence  of  two  or  more  witnesses  pres- 
ent at  the  same  time,  and  such  witnesses 
shall  attest  and  shall  subaeribe  the  will  in 
the  presence  of  the  testator,  but  no  form  of 
attestation  shall  be  necessary," 
L.R.A.1B15B. 


elusion,  however  reached,  being  the  same, 
eases   in  both   jurisdictions  are  equally   in 

It  is  the  contention  of  tbe  proponent  that 
however  this  question  might  have  been  de- 
cided if  the  matter  had  been  re>  integra, 
the  point  is  concluded  by  the  case  of  Dewey 
V.  Dewey,  1  Met.  34G.  It  will  be  necessary 
to  examine  that  case  with  some  particu- 
larity. Ihe  instrument  propounded  in  that 
case  as  the  will  of  the  deceased  (Timothy 
Dewey  by  name)  was  subscribed  by  Medad 
Fowler,  Josiah  Fowler,  and  Silas  Root  as 
witneGses.  There  was  no  question  as  to  the 
suiTiciency  of  the  attest  a  tiop  on  the  part 
of  Silas  Root.  Tbe  question  presented  in 
that  case  was  that  of  the  sulficiency  of  the 
attestation  by  Med  ad  and  Josiah  Fowler. 
Medad  Fowler  testified  that  his  name,  which 
was  upon  the  will,  "appeared  to  be  his 
handwriting,  but  that  be  had  'no  recollec- 
tion anything  about  it.'"  His  son,  Josiah 
Fowler,  testified  that  the  deceased  asked 
him  and  his  father  to  sign  a  paper  which 
he  called  his  will,  "and  not  to  read  it." 
lie  "thought  he  did  not  see  Tim- 

othy sign  it;  but  tbe  deponent  and  his 
father  sipied  it  as  witnessee,  without  read- 
ing it.  Deponent  did  not  recollect  seeing  a 
word  of  writing  on  the  paper,  which  he 
'tli ought,  at  tbe  time,  was  not  right,  or 
as  it  should  be.'  "  At  the  trial,  after  the 
testimony  of  the  subscribing  witnesses  had 
been  given,  the  case  was  taken  from  the 
jury,  and,  by  agreement  of  the  parties,  waa 
left  to  the  determination  of  the  full  court. 
The  opinion  b^ins  in  these  words:  "The 
only  question  raised  in  this  case  is  whether 
this  will  was  duly  attested,"  and  ends 
with  these:  "It  seems  to  us,  upon  the  whole 
evidence,  that  the  will  was  duly  signed  by 
the  testator,  and  being  thus  signed,  he  by 
his  acts,  if  not  by  hia  declarations,  aufli- 
ciently  recognized  and  acknowledged  his 
own  execution  of  it  to  authorize  the  three 
witnesaes  to  attest  and  subscribe  tbe  same 
as  witneaeea  thereto,  in  accordance  with 
the   provisions   of   the   atatute." 

There  was  no  auggestion  tliat  the  signa- 
ture of  tbe  deceased  was  hidden  from  Medad 
and  Josiah  Fowler  when  they  subscribed  the 
will  as  witnesses.  The  case  at  bar,  there- 
fore, is  not  concluded  by  the  decision  made- 
in  Dewey  v.  Dewey.  Not  only  is  that  true, 
but  there  is  nothing  in  the  opinion  which 
ia  decisive  of  this  case.  When  Mr.  Justice 
Dewey  said  that  the  deceased  "by  his  acts, 
it  not  by  his  declarations,  aulficiently  recog- 
nized and  acknowledged  his  own  execution 
of"  the  will,  he  must  be  taken  to  have 
meant  that  the  deceased,  by  his  acta,  if  not 
by  his  declarations.  suSiciently  recognized 
and  acknowledged  the  previous  signature 
Ria<1e  by   him.     In   an   earlier  part  ot   hia 
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opinioD  Mr.  Justice  Dewey  had  said;  ' 
tertn  'attested,'  as.  used  in  the  statute,  does 
not  import  that  it  is  requisite  that  the  wit- 
nessea   should   i^^e   the   very   act   of   signing 
by   the   testator.      I'he  arlcnonledgment   by 
the  testator,  that  the  name  signed  to 
instrument  is  his,  aceompanied  with  a 
quest   that   the  person   should   attest   8 
witness,     is    clearly    suftieient.       Stonehi 
T.  Evelyn,  3  P.  Wms.  254;   Grayson  v.  At- 
kinson,  2  Ves.   St.   450,   1   Dick.   158.     So, 
■,  declaration  by  a  testator,  before  the  wit- 
iieB««,  that  the  paper  is  his  will,  is  suIS- 
eient  to   authorize   their   atteatation  tt)   it, 
and  to  make  it  a  good  will." 

A  declaration  by  the  testator  that  a  paper 
bearing  his  signature,  then  exhibited  to  the 
witneasea,  is  his  will,  is  a  snScient  acknowl- 
edgment of  the  signature  to  authorize  the 
attestation  of  the  will.  That  was  the  case 
to  which  Mr.  Justice  Dewey's  statement 
was  addressed.  Whether  such  a  declaration 
would  be  sufficient  if  the  signature  were 
hidden  from  the  witneasea  was  not  before 
the  court  in  Dewey  v.  Dewey ;  and  what  was 
said  there  cannot  be  taken  to  have  bivn 
said  with  reference  to  such  a  case. 

There  is  one  point  on  which  the  decision 
in  Dewey  v.  Dewey,  is  not  clear,  and  that 
is  the  view  which  the  court  should  be 
held  to  have  taken  with  respect  to  the 
testimony  of  Josiah  Fowler.  Josiah  Fowler 
did  not  testify  that  he  did  not  see  the  sig- 
nature of  the  deceased  when  he  and  his 
lather  signed  as  subscribing  witneasea. 
What  he  did  testify  to  was  that  he  "did 
not  recollect  seeing  a  word  of  writing  on  the 
paper."  The  distinction  is  plain.  As  Mr. 
Justice  Dewey  said  on  pages  353  and  354 
of  1  Met.:  "The  question  is  not  whether 
this  witness  (he  was  then  speaking  of 
Medad  Fowler]  now  recollects  the  circum- 
atance  of  the  attestation,  and  can  state  it 
as  a  matter  within  his  memory. 
The  real  question  is  whether  the  witness  did 
in  fact  properly  attest  it  [the  will]." 

It  Is  what  was  done  in  fact  which  is  to  be 
looked  to  in  determining  whether  the  attes- 
tation is  good  or  not.  Testimony  of  a  wit- 
ness, given  at  the  time  that  the  instrument 
is  offered  for  probate,  that  he  does  not 
recollect  that  a  certain  act  was  done,  is  a 
difTereot  thing  from  testimony  that  that 
»et  wae  not  done.  In  Dewey  v.  Dewey  the 
full  court  were  finding  the  facte  as  well  as 
ruling  upon  the  law.  Whether  they  intend- 
ed to  find  that  although  Josiah  Fowler  did 
not  recollect  seeing  the  signature  of  the 
deceased,  that  signature  was  seen  bv  him 
And  his  father,  Medad  Fowler,  or  whether 
the  full  court  meant  to  find  that  the  aigna- 
tnre  was  not  in  fact  seen  by  either  of  them, 
is  not  clear.  Of  these  two  it  is  not  necea- 
■ary  to  determine  which  is  to  be  taken  to 
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have  been  the  view  ot  the  court  in  Dewey  t. 
Dewey.  Whichever  is  the  true  view  of  that 
opinion,   it   ia  not  decisive  of  tlw  question 

which  has  to  be  decided  here.  The  court 
could  have  found  that  Medad  and  Josiah 
saw  the  signature  of  the  deceased,  but 
did  not  recollect  that  fact  when  they  tes- 
tified; or,  if  they  found  that  Medad  and 
Josiah  did  not  see  it,  there  ia  authority  for 
the  proposition  that  where  the  testator 
exhibits  his  signature  to  tbe  witnesses  and 
asks  them  to  subscribe  their  Dames  as 
witnesses,  tbe  attestation  is  valid  because 
he  has  in  fact  acknowledged  his  signature 
to  those  witnesses,  even  though  the  witnesses 
did  not  in  fact  see  it.  In  such  a  case  he  haa 
exhibited  his  signature  to  them,  and  that, 
coupled  with  a  request  that  they  should 
sign  as  witnesses,  is  an  acknowledgment  of 
hia  signature.  In  such  a  case  it  is  not 
necessary  that  the  signature  exhibited  to 
theiD  by  the  testator  should  have  been  seen 
by  the  witnesses.  That  was  the  ground  un 
which  Blake  v.  BUIfe,  L.  R.  7  Prob.  Div. 
lOZ,  51  L.  J.  Proh.  N.  S.  38,  51  h.  J.  Ch.  N. 
S.  377,  48  L.  T.  N.  S.  641.  30  Week.  Hep. 
50o,  was  decided  by  tbe  court  of  appeal  in 
1882.  It  was  there  said  that  it  is  enouglt 
that  the  signature  which  was  acknowledged 
could  have  been  seen  by  the  witnesses. 
'ihat  is  vital.  Whether  it  was  in  fact  seen 
by  them  is  not  a  matter  which  is  decisive. 
L'ases  like  Ela  v.  Edwards,  18  Gray,  »1, 
where  it  is  held  that  a  will  can  be  allowed 
on  proof  of  the  authenticity  of  the  signatures 
of  the  deceased  and  of  the  attesting  wit- 
tes  when  these  witnesses  are  all  dead  or 
any  other  reason  cannot  be  produced,  do 
conflict  with  the  conclusion  reached  by 
in  the  case  at  bar.  'ihese  are  not  cases 
holding  that  the  ultimate  fact  to  be  proved 
it  a  signing  by  the  deceased  or  the  ac- 
knowledgment by  him  of  a  previous  signa- 
then  exhibited  to  the  witiicasefi.  They 
are  cases  deciding  how  that  fact  may  be 
proved  when  the  attesting  witneasea  are 
dead,  or  for  other  reasons  cannot  testify; 
and  they  hold  that  in  such  cases  the  uiti- 
ite  fact  to  be  proved  may  be  proved  by 
'cumstantial  evidence  aided  by  tlie  doc- 
trine omnia  rite  case  acta  pra-Bumunlur. 
nother  case  relied  upon  hy  the  propo- 
t  is  Meads  v.  Earle,  209  Mass.  553,  £9 
L.R.A.(S.S.l  63,  91  N.  E.  916.  That  case 
:  before  this  court  upon  a  report  from 
which  it  appeared  that  the  inatrument  pro- 
pounded as  her  will  was  written  by  the  de- 
ceased (who  was  a  achool-teacher )  without 
advice.  It  was  not  signed  in  the  ueual 
place  between  the  attestation  clause  and  the 
in  testimonium  clause,  but  tiie  single  jus- 
tice found  as  a  fact  that  the  dcceaaed,  when 
she  wrote  her  name  at  the  head  of  the  blank, 
intended   that  to   be   her  signature   to   the 
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will.  It  was  also  found  by  the  single  jus- 
tice that  the  deceased  "by  words  and  con- 
duct acknowledged  and  declared  the  will 
i>efore  the  aubscribing  witnesBes  and  that 
the  aubscribing  witnesses  signed  the  attesta- 
tion clause  in  her  presence,  at  her  request, 
and  upon  her  acknowledgment  and  declara- 
tion that  it  was  her  will,  although  neither 
of  tbem  saw  her  Bignatuie."  In  thi!  opin- 
ion of  the  court  in  that  case  it  was  said: 
"The  will  was  therefore  properly  signed. 
Lemayne  v.  Stanley,  3  Lev.  1.  And  the 
signature  was  properly  attested.  Dewey  v. 
Dewey,  1  Met.  349,  35  Am.  Dee.  367,  and 
cases  cited;   Adams  v.   Field,  21   Vt.  250." 

Nothing  further  was  said  as  to  the  va- 
lidity of  the  attestation.  Whether  there 
was  or  was  not  a  valid  attestation  of  that 
will  does  not  eeem  to  have  been  an  issue 
which  was  tried  before  the  single  justice, 
and  it  is  certain,  from  an  examination  of 
the  brief  presented  by  the  contestant  to  the 
full  cour^  that  no  question  on  that  point 
was  made  here.  The  only  objection  to  the 
will  made  by  the  contestant  in  his  argument 
before  the  full  court  was  to  the  linding  of 
the  single  justice  that  when  the  deceased 
wrote  her  name  at  the  head  of  the  will  she 
intended  that  to  be  her  signature  to  the 
will.  No  other  attack  upon  the  validity  of 
the  execution  of  the  will  was  made  before 
this  court. 

The  proponent  also  has  relied  upon  Gould 
V.  Chicago  Theological  Seminary,  16S  111. 
282,  5fl  N.  E.  53C.  That  was  a  case  where 
the  attestation  was  held  valid  although  the 
previous  signature  of  the  deceased  was  hid- 
den from  the  subscribing  witnesses  when 
the  deeeascd  asked  them  to  sign,  saying 
that  the  paper  was  his  will.  But  the  Illi- 
nois act  (111.  Kev.  Stat.  chap.  14S,  %  2)  does 
not  provide  that  the  testator  ahall  acknowl- 
edge a  previous  signature.  The  IlliDois 
act  provides  that  the  attesting  witnesses 
must  declare  on  oath  "that  they  were  pres. 
ent  and  saw  the  testator  or  testatrix  sign 
said  will,  testament  or  codicil,  in  their 
presence,  or  acknowledge  the  same  to  be  his 
or  her  act  and  deed."  It  was  held  as  matter 
of  construction  of  that  statute  that  what  is 
to  be  acknowledged  by  the  decessed  is  that 
the  paper  signed  by  the  subscribing  wit- 
nesses is  his  wilt. 

It  is  hard  to  understand  what  the  attesta- 
tion of  a  will  consists  in  if  the  contention 
of  the  proponent  is  right.  The  aubgcription 
of  the  witnesses  identifies  the  paper.  But 
the  statute,  in  requiring  that  the  will  must 
be  "attested,"  means  that  something  more 
must  be  done  than  the  identification  of  the 
paper  by  the  subscribing  of  the  witnesses. 
It  cannot  be  that  the  requirement  that  the 
will  should  be  "attested"  means  that  the 
testator  shall  inform  the  witnesses  tJiat  the 
L.R.A.1B15B. 


paper  ia  his  will.  The  contrary  is  settled 
law,  at  least,  in  this  commonwealth,  llo- 
gan  v.  GroBvenor,  10  Met,  54,  43  Am.  Dec. 
4!4;  Osborn  v.  Cook,  11  Cush.  532,  5fl  Am. 
Dec.  155;  Tilden  v.  Tilden,  13  Gray,  110. 
If  the  subscribing  witnesses  need  not  know 
that  the  paper  subscribed  by  them  is  the 
will  of  the  deceased,  it  is  hard  to  under- 
stand what  is  required  by  the  word  "at- 
tested" in  addition  to  the  word  "subscribed," 
if  the  definition  of  "attested"  given  in 
Chase  v.  Kittredge  and  the  otlier  coses  cited 
above  is  not  correct.  On  this  point  the 
argument  of  the  proponent  hns  given  us  no 

It  follows  that  when  the  deceased  hides 
from  the  subscribing  witncasee  the  signa- 
ture which  is  upon  the  instrument  previous- 
ly signed  by  him,  and  goes  no  further  than 
to  ask  the  subscribing  witnesses  to  sign  Uie 
paper  placed  before  them,  even  if  that  re- 
quest lie  accompanied  by  a  statement  that 
tlie  paper  is  bis  will,  there  is  no  acknowl- 
edgment by  the  deceased  of  his  signature, 
and  so  no  valid  attestation  of  his  signature 
by  the  subscribing  witnesses.  .Ml  that  is 
acknowledged  by  the  deceased  in  that  esse 
is  that  the  paper  is  bis  will.  In  such  a 
case  there  is  no  acknowledgment  by  the 
deceased  that  the  signature  on  the  paper 
(if  there  be  a  signature  upon  it)  is  his 
signature.  We  are  of  opinion  that  the 
charge  of  Chief  Justice  Shaw  in  Hall  v. 
Hall,  17  Pick.  373,  set  forth  above,  and  the 
decisions  made  in  Hudson  v.  Parker,  1  Rob. 
Eccl,  Rep.  14;  Blake  v.  Blake,  supra:  Re 
Mackay,  110  N.  Y,  eil,  1  L.R.A.  491,  8  Am. 
St.  Rep.  409,  IS  N.  E.  433 ;  Re  Laudy,  148 
X.  Y.  403,  42  N.  E.  1061;  Tobin  v.  Haack, 
79  Minn.  101,  81  N.  W.  758;  and  Kichard- 
Bon  V,  Orth,  40  Or.  252,  60  Pac.  925,  69 
Pac.  455,  are  correct.  It  follows  that  there 
was  no  valid  attestation  of  the  will  of 
Thomas  Nunn   in  the  case  at  bar. 

It  is  undoubtedly  the  fact  that  Thomas 
Xunn  Uiought  that  be  had  made  his  will, 
and   it  is  a  matter   of  regret,  under  these 

elusion  that  the  paper  which  he  signed, 
thinking  that  it  was  his  will,  is  not  in  lau' 
his  wilt.  But  that  regret  srises  in  every 
case  in  which  a  deceased  person  has  failed 
to  comply  with  those  requirements  which, 
as  a  matter  of  public  policy,  the  legislature 
hsB  thought  proper  U>  exact  in  case  a  person 
wislies  to  dispose  of  his  property  by  will. 
The  legislature  might  have  provided  (as  it 
has  been  held  that  the  legislature  of  Illi- 
nois did  provide)  that  if  the  paper  was 
signed  by  the  deceased,  it  would  be  enough 
if  he  acknowledged  it  to  be  his  will  in  the 
presence  of  the  persons  who  signed  the 
paper  as  witnesses.  But  that  is  not  the 
provision  which  was  adopted  in  Rev.  Laws, 
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chap.  136,  g  1,  8Dd  the  earlier  iwU  uf 
which   this  is  the   re-enactment. 

It  follows  that  bj  the  terms  of  the  report, 
the  decree  of  the  Probate  Court  miut  ha 
affirmed.  

It   is  BO  ordered. 
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{127  Hlnn.  102,  14B  N.  W.  81)6.) 

SeDt«Qt»  —  life  ^  com  niu  tat  Ion  —  good 

condnct. 

A  j)rlsoner  ientenced  to  the  state  prisoD 
f<M'  life,  whose  sentence  te  cominuled  to  one 
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for  a  term  of  years,  is  entitled  to  diminu- 
tion of  that  aentenue  by  reason  of  good  con- 
duct commencing  on  the  day  of  his  arrival 
in  prison,  and  not  from  the  time  of  com- 
mutation of  his  sentence. 

It  is  the  practice  of  this  court  to  refuse 
to  issue  writs  of  halieas  corpus  in  ordinary 
cases  and  unless  the  circumstanceH  are  e\- 
ceptional.  In  view  of  the  importance  oi 
the  case  and  the  importance  of  an  early 
final  determination  of  it,  this  original  pro- 
ceeding is  entertained. 

(October  i,  1914.) 

APPLICATION  for  a  writ  of  habeas  cor- 
pus to  secure  relator's  release  from 
custody  to  which  he  had  been  comniitted 
aft«r  conviction  of  murder  in  the  second 
degree.     Relator  discharRed. 

The  tacts  are  stated   in   the  opinion. 

Mr.  Harold  J.  Richardson,  for  relator: 

A   commutation    is   a   substitute   for   t)ie 

original   sentence,  so  that  the  legal  status 

of  a  prisoner,  after  his  sentence  has  been 


Ifote.  —  Time  atloiranee  to  prisoner  \ 
trhoae  senlen^e  has  been  cotnmuted  i 
from  life  to  a  term  of  yenni. 

The  definition  of 
aentence,"  given  by  tlie  court  in  State  ex 
BEL.  MUBPHY  V.  WoLFEB,  is  tlie  One  that  is 
generally  accepted.  Thua,  in  Bouvier's  Law 
Dictionary  the  term  is  defined  as  "the 
ehange  of  a  punishment  to  which  a  perflon 
has  been  condemued  into  a  less  severe  one. 
This  can  be  granted  only  by  the  authority 
in  which  the  pardoning  power  resides."  This 
definition  is  quoted  in  American  &,  English 
Encyclopaedia  of  Law,  and  has  been  stated  in 
varying  forms  by  the  courts  in  many  cases. 
(See  cases  cited  in  29  Cyc.  ITiQ],  footnote 
7.)  But  it  is  also  said  that  "commutation 
of  imprisonment  allows  a  prisoner  to  ac- 
quire, by  good  behavior,  a  right  to  ta1<e  a 
shorter  term  of  imprisonment  than  that  im- 
posed by  his  original  sentence."  3  Am. 
&  Eng.  Enc.  Law,  366,  footnote  7,  citing 
Abbott's  Law  Diet.  The  tjuestion  raised  by 
this  note  involves  both  kcmda  of  commuta- 
tion, i.  e.,  that  granted  by  the  pardoning 
power  and  that  earned  by  tlie  good  behavior 

Where  a  number  of  years  have  heen  served 
by  one  sentenced  for  life  when  the  sentence 
ie,  by  the  pardoning  power,  commuted  to  a 
definite  term  of  years,  three  questions  at 
once  arise:  (1)  Is  the  prisoner  entitled  to 
any  statutory  commutation  in  addition  to 
that  granted  by  the  pardoning  power!  (2) 
Is  he  entitled  to  statutory  commutation  for 
good  behavior  based  upon  only  the  time 
served  after  the  sentence  was  reduced  to  a 
t«rm  of  yearsT  (3)  Is  he  entitled  to  statu- 
tory commutation  for  good  behavior  based 
upon  the  whole  time  of  his  imprisonment! 

Where  the  pardoning  authority  clearly  in- 
dicate«  in  the  grant  of  commutation  what 
additional  reductions,  if  any,  in  the  length 
of  the  sentence,  are  to  be  made  for  good  < 
L.R.A.1915B. 


'  conduct,  the  question  raised  by  this  note 
should  be  settled  thereby.  Sound  reason 
and  one  authority  (Re  Hall,  infra)  sup- 
port this  proposition.    But  see  Re  McMahon, 

Where  the  grant  of  commutation  simply 
fixes  the  length  of  the  term  of  imprison- 
ment and  is  silent  as  to  any  statutory  com- 
mutation for  good  conduct,  any  statute 
granting  such  commutation  of  sentences  for 
a  term  of  years  would,  under  the  rcaeojilng 
in  State  ex  hel.  Mubphy  v.  WoLrEE,  be 
applicable  so  as  to  further  reduce  the  length 
of  the  commuted  sentence.  This,  ot  course, 
answers  the  first  question,  supra,  in  the 
affirmative.  The  answer  to  the  otiier  two 
questions  must  depend  upon  the  construc- 
tion ot  the  particular  statute  under  whicit 
the  statutory  commutation  is  claimed. 

The  firat  question  has  been  answered  in 
the  negative.  Re  Hall,  34  Neb.  208,  51  N. 
W.  750.  But  the  decision  turns  upon  the 
language  used  by  the  pardoning  power  in 
the  grant,  it  being,  "I  .  .  .  do  hereby 
commute  the  sentence  .  .  .  from  life  to 
nine  years  of  actual  time  in  said  peniten- 
tiary, and  when  he  sliall  have  served  nine 
years'  actual  time  in  said  penitentiary,  he 
shall  be  discharged."  And  the  court,  while 
holding  that  the  prisoner  must  serve  nine 
full  years  without  any  reduction  for  good 
behavior,  because  of  the  language  used  in 
the  grant,  approves  of  the  same  line  of  rea- 
soning that  is  used  in  Stats  bx  bel.  Mur- 
phy V,  Woi.rEK.  and  no  doubt  would  have 
reached  the  same  conclusion  had  there  been 
no  indication  that  tbe  governor  intended 
otherwise. 

In  Re  McMahon,  125  N.  C.  38,  34  S.  E. 
19:1,  the  court  answers  the  first  question  in 
the  affirmative,  but  limits  it  by  answering 
the  second  question  also  in  the  afTirmative, 
and  the  third  in  the  negative.  This  posi- 
tion was  tal<cn  not  with  standing  the  fact  ' 
that  the  grant  by  the  pardoning  power  com-- 
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commuted,  is  exactly  the  same  as  it  would 
have  been  if  the  eeutenee  had  been  OTigin- 
kllf  the  BBme  as  the  substituted  one. 

24  Am.  i.  Eng.  Enc.  Law,  522,  697;  Re 
See-aee-eah-ma,  5  Upe.  Atty.  Gfii.  370;  Opin- 
ion of  Atty.  Gen.  (Minn.)  Oct.  18,  1913; 
Lee  V.  Murphv,  22  Gratt.  788,  IB  Am.  Rep 
583;  Ex  parte  Collins,  94  Mo.  22,  6  S.  W. 
345;  Ex  parte  Victor,  31  Ohio  St.  206;  Re 
Hall.  34  Neb.  206,  51  N.  VV.  760. 

The  statute  providing  for  a  diminution  of 
sentence  by  good  conduct  is  aelf-actJng,  if 
the  prisoner's  conduct  meets  the  conditions 
of  the  statute,  and  such  will  be  the  pre- 
sumption  if  tlie  prison  record  shows  no 
unexcused  delinquencies  recorded  against 
bim. 

Opinion  of  Justices,  13  Gray,  618. 

Mr.  C.  liOuts  Weeks,  AssiHtant  Attorney 
General,  for  respondent: 

"Good  time"  is  earned  from  month  to 
month,  and  is  earned  solely  by  virtue  of  the 
prisoner's  conduct  and  status  from  month 
to  month. 

Re  Kness,  58  Kan.  705,  50  Pac.  93B. 

Relator  could  not  earn  any  good  time. 

Re  MeMahon,  125  N.  C.  3S,  34  S.  B.  103; 
Chattahoochee  Brick  Co.  v.  Goings,  135  Ga. 
529,  as  8.  E.  885,  Ann.  Gas.  1012A,  203; 
Woodward  v.  Murdocfc,  124  Ind.  439,  24  N. 
£.  104T. 

A  pardon  does  not  have  any  retroactive 
effect,  it  does  not  and  cannot  wipe  out  the 
fact  of  guilt,  nor  can  it  change  the  status 
of   the   person   pardoned,   execpt   as   to   the 

Cool<  V,  Middlesex,  26  N.  J.  L.  326, 
affirmed    in    27    N.   J.   L.   637;    Roberts   v. 


State,  180  N.  V.  221,  54  N.  E.  678,  15  Am. 
Crim.  Rep.  581;  Re  Spenser,  6  Sawy.  195, 
Fed.  Cas.  No.   13,234. 

The  effect  of  the  commutation,  which  was 
granted  by  the  board  of  pardons  because  of 
its  constitutional  power  to  grant  pardons, 
was,  so  far  as  the  powers  of  tlie  board  were 
concerned,  to  put  an  end  to  the  period  of 
relator's  imprisonment  when  he  shotili)  have 
served  thirty  years. 

Lee  V.  Murphy,  22  Gratt.  789,  12  Am. 
Rep,  583;  Rich  v.  Chamberlain,  107  Mich. 
381,  65  N.  W.  235;  Re  Convicts,  73  Vt.  414 
56  L.R.A.  001,  51  Atl.  10. 

Hallani,  J.,  delivered  the  opinion  of  the 

Or.  October  23,   1893,   the  relator,  Frank 

Murphy,  was  sentenced  to  the  state  prison 
tor  life.  On  October  30,  1893,  he  com- 
menced serving  his  term,  and  he  has  ever 
since  been  imprisoned.  On  July  21,  1914, 
the  state  board  of  pardons  commuted  the 
sentence  to  imprisonment  for  the  term  of 
thirty  years.  During  the  time  of  relator's 
imprisonment  his  conduct  has  been  such 
that,  if  his  seo fence  had  been  originallf  for 
the  term  of  thirty  years,  he  would  now  be 
entitled  to  his  liberty,  under  the  law  re- 
lating to  the  diminution  of  sentences  by 
reason  of  good  conduct  in  prison.  The  only 
question  in  the  case  is  whctlier  tlie  relator 
is  entitled  to  credit  by  reason  of  good  con- 
duct prior  to  the  commutation  of  his  sen- 

The  statute  provides: 

"Every   convict   sentenced   for   a   definite 


muted  a  life  sentence  to  one  of  "twelve 
years,  subject  to  his  rijiht  to  commutation 
for  good  behavior."  Tlie  court  held  that 
this  language  meant  that  the  statutory 
coniiuutation  should  be  liased  upon  only  the 
time  served  after  tlie  date  of  the  grant,  and 
fortified  the  eoucluHion  by  the  fact  that  if 
it  meant  ottierwise,  the  prisoner  would  have 
had  but  twr-ity-tbree  days  to  serve  after 
the  date  of  the  grant.  Rut,  in  reference  to 
this  language,  the  court  said:  "It  only  ex- 
presses what  we  hold  tlie  law  to  be.  If  it 
was  not  the  law,  the  governor  could  not 
make  it  the  law.  He  has  no  lawmaking 
power,  and  we  cannot  suppose  and  do  not 
suppose  that  he  undertook  to  make  any  law 
applicable  to  the  petitioner."  This  mipht 
be  regarded  aa  dirtum  but  for  the  fact  that 
it  apparently  was  the  decisive  argument 
for  the  court  8  interpretation  of  the  govern- 
or's language.  The  statement,  whatever  its 
weight  in  the  particular  case,  is  not  a 
sound  rule  for  general  application,  since  it 
is  apparent  that  Hxing  definitely  the  ex- 
tent of  the  commutation  is  purely  a  func- 
tion incidental  to  the  exercise  of  the  par- 
doning power,  and  is  in  no  sense  the  exer- 
cise of  lawmaking  power.  The  court  did 
I..R.A.19151). 


not  and  could  not  deny  that  the  gover 


•  Jiie  release  in  twenty-three  days  after 
the  date  of  the  grant.  Suppose  that  he  in- 
tended to  do  BO,  and  in  order  to  make  clear 
that  intention,  lie  added  to  the  intended 
term  the  exact  amount  of  time  to  which 
he  supposed  the  prisoner  would  be  entitled, 
under  the  law,  for  good  behavior,  thus  ac- 
tually fixing  the  term  longer  than  the  in- 
tended term  by  that  amount,  and  then 
specificallv  directed  that  the  credits  for  good 
behavior  be  given.  If  it  should  later  ap- 
pear that  the  governor  was  mistaken  in 
supposing  the  prisoner  to  be  entitled  to 
credits  under  the  law,  the  latter  should  in 
all  fairness  receive  the  equivalent  thereof 
as  included  in  the  grant  hy  the  pardoning 
power.  In  such  case,  it  is  clear  that  there 
was  no  exercise  by  the  governor  of  l^isla- 
tive  power,  and  it  is  but  splittin<!  hairs  to 
say  that  under  the  law  the  prisoner  cannot 
receive  credit  for  time  earned  by  good  be- 
havior, but  he  may  have  credit  lor  the  same 
length  of  time  as  part  of  the  grant  under 
the  pardoning  power,  J,  W.  M. 
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t«riii  other  thftn  lite    ,    ,    .    may  diminUh 
tuth  turm  Ma  followB: 

"First — For  eAch  montb,  commencing  on 
the  day  o^  his  arrivKl,  during  which  be  hae 
not  Tiolat«d  any  prison  rule  or  discipline, 
and  has  labored  with  diligence  and  fidelity, 

'"Seeond — After  one  year  ol  such  conduct, 
seven  days  for  each  month. 

"Third — After  two  years  of  such  conduct, 
nine  days  for  each  month. 

"Fourth — After  three  years,  ten  days  for 
.-8ch  month  for  the  entire  time  thereafter." 

<;.'n.  SUt.  1913,  9  930». 

There  is  very  little  in  the  decided  cHHes 
that  tlirona  much  light  upon  the  con:<true- 
tion  of  this  statute.  A  few  principles  appli- 
cable to  the  case  are,  however,  well  settled. 
It  is  well  settled  that  a  connnutation  of  a 
sentence  is  a  substitution  at  a  leas  for  a 
jn'eater  punisliment.  After  commutation, 
the  commuted  sentence  is  the  only  one  in 
existence,  and  the  only  one  to  be  considered. 
After  commutation,  the  sentence  has  the 
same  legal  effect,  and  the  statuB  of  the 
prisoner  is  the  same,  as  though  the  sentence 
had  originally  been  for  tlie  commuted  term. 
Johnson  v.  SUU,  —  Ala.  — .  63  So.  103; 
Ke  Hall,  34  Neb.  206,  20U.  el  N.  W.  7S0;  . 
Re  See-see-aah-ma,  5  Ops.  Atty.  Oen.  370; 
I>*  V.  Murphy,  22  Graft.  78B,  799,  12  Am. 
Rei).  563;  Ex  parte  Victor,  31  Ohio  St.  206, 
2(n.  It  should  logically  follow  tliat  when 
a  prisoner's  sentence  ia  reduced  from  a  life 


defini 


other 
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life,''  he  is  brought  within  tb?  languKRe  of 
Ihe  statute  allowing  a  diminution  of  Bueh 
a  definite  term  for  good  time.  This  view 
is  sustained  by  the  deciiion  in  Re  Hall, 
34   Neb.  206,  51   N.   W.  751),  and   it  setms 

The  contention  of  tlie  state  is  not  that 
the  prisoner  is  not  entitled  to  credit  far 
"good  time"  at  all,  but  that  the  "good  time" 
credited  to  him  ia  to  be  computed  from  the 
time  of  the  commutation  of  his  sentence. 
We  ftnd  no  warrant  in  the  languagcof  the 
ttatutc  for  this  construction.  The  statute 
is  explicit  as  to  the  time  when  the  computa- 
tion of  credit  for  good  conduct  commences. 
When  credit  for  "good  time"  ia  allowed  to 
a  prisoner  at  all.  it  commences,  by  the  en- 
prpjw  terms  of  the  statute,  "on  the  day  of 
his  arrival"  in  prison.  In  Re  McMahon,  126 
X.  C.  38,  34  S.  E.  193,  a  case  which  seems 
to  sustain  the  contention  of  the  state,  the 
statute  construed  differs  from  ours  in  this 
particular. 

The  view  of  the  atate  further  appears  to 
he  that  the  theory  of  the  allowance  of  good 
time  is  that  it  is  something  which,  if  ever 
credited  at  all,  must  be  credited  from  month 
to  month  as  it  is  esrncd,  and  that,  inasmuch 
aa  it  could  not  be  credited  in  this  manner  as 
L.R.A.1915B. 


long  afi  the  prisoner  was  serving  a  life  sen- 
tence, it  is  not  available  in  diminution  of 
the  commuted  sentenc.-.  This  is  not  the  the- 
ory of  the  statute.  Good  time  is  not  really 
credited  to  the  prisoner  at  all  until  enough 
has  been  earned  to  give  him  his  liberty. 
Up  to  that  time  all  benelit  to  the  prisoner 
on  account  of  good  time  is  liable  to  for- 
feiture liy  reason  of  a  provision  that  the 
board  of  control,  "in  view  of  the  aggravated 
nature  and  frequency  of  offenses,  may  take 
away  any  or  all  of  the  good  time  previously 
gained."  Gen.  SUt.  1913,  g  9309.  Nor  is 
it  true  tliat  good  time  cannot  under  any 
circumstances  be  credited  from  time  to  time 
to  a  person  serving  a  life  sentence.  Another 
statute  provides  that  "no  convict  serving  a 
life  sentence  shall  be  paroled  until  he  lias 
served  thirty-live  years,  less  the  diminution 
which  would  have  been  allowed  for  good 
conduct  had  his  sentence  tieen  for  thirty- 
five  years."     Gen.  Stat.  1913,  g  931». 

We  do  not,  however,  regard  these  consid- 
erations of  primary  importance.  We  base 
our  decision  on  the  proposition  that  the 
fair  construction  of  S  9309  is  that  every 
prisoner  serving  a  sentence  for  a  fixed  term 
of  years,  whether  it  be  an  original  or  a 
coniinuted  scnU'iice,  is  entitled  to  a  diminu- 
tion of  tliat  sentence  by  reason  of  good 
conduct  "commencing  on  the  day  of  his  ar- 
rival" in  prison.  It  follows  that  the  rela- 
tor has  completed  his  sentence  and  is  en- 
titled to  be  discharged  from  prison. 

In  this  case  the  origfinal  writ  of  bnhcas 
corpus  was  issued  out  of  this  court,  run- 
ning to  the  respondent  in  Washington  coun- 
ty. This  court,  as  well  as  the  district  court, 
may,  subject  to  certain  restrictions,  issue 
an  original  writ  of  habeas  corpus.  Gen. 
Stat.  1913,  S  8294.  We  are  not  unmindful 
of  the  decision  in  Re  Doll,  47  Minn.  .-ilB. 
60  N.  W.  607,  to  the  effect  that  the  statute 
contemplates  that  the  application  for  the 
writ  should  he  addressed  to  a  court  or  judge 
in  the  county  where  the  prisoner  is  re- 
strained, if  there  be  one  present  and  willing 
to  act.  and  it  haa  been  tbe  practice  of  this 
court  to  refuse  to  issue  writs  of  habeas 
corpus  in  ordinary  cases  and  iinlesa  tiie 
circumstances  arc  eKceptional.  But  in  this 
case  relator  and  respondent  joined  in  con- 
sent to  tbe  commencement  and  determina- 
tion of  this  proceeding  in  this  court,  and, 
in  view  of  the  importance  of  this  case  and 
the  importance  of  an  early  final  determina- 
tion of  the  question  presented,  since  several 
other  similar  eases  await  tlie  result  of 
this  one,  this  original  proceeding  is  enter- 

Relator  discharged. 


Brown,  Ch.  J,,  took  n 
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HUGH  H.  BKNFER. 
(00  Kan.  731,  136  Pme.  247.) 

liSndlord     and     lenant  —  landing     for 

(■oiiinMin  Htalrivay  —  duty. 

1.  A  narrow  porch  or  landiue  of  in  out- 
Kidv  stairway  nwd  and  intended  for  the  use 
of  difTerenl  tenanta  of  a  building,  and  con- 
nected with  a  common  hallwsy,  is  part  of 
the  atairwaj  iteelf,  and  necessarily  in  the 
poBleiiHiiin  and  control  of  the  landlord,  and 
lie  ia  bound  to  exercise  reasonable  care  to 
render  it  uafe  for  the  use  which  he  iovite* 
otlKfrH  to  make  of  it.     • 

Heaclnotea  by  Pobtkb,  J. 


Trial  —  Jnry  question. 

2.  Whether  the  landlord  in  this  cue  «ai 
gnilty  of  negligence  in  failing  to  discover 
the  defective  condition  of  the  landing  waa 
a  queation  of  fact  for  the  jury,  and  it  waa 
error  to  austain  a  demurrer  to  the  evidence. 


(November  8 


1813.) 


APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Brown  County 
in  defendant's  favor  in  an  action  brought 
to  recover  damages  for  the  death  of  plain- 
tiff's wife,  alleged  to  have  been  caused  by 
defendant's  negligent  construction  and 
maintenance  of  a  ponh  railing.     Beversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Sample  t'.  Newlon  and  S.  M. 
Brewster,  for  appellant: 

The   landlord   is   liable   for   injuries  that 


Xatf.  —  Liability  of  landlord  for  defeet 
fn  porch  or  Ktepn  used  In  cotntnon  by 
different  lenatita,  or  givlnfi  accee»  to 
common  hall. 

The  present  note  is  confined  to  one  feature 
of  the  nuestion  aa  to  the  liability  of  the 
lessor  of  premises  for  personal  injuries  oc- 
casioned by  defects  therein;  that  is,  to  in- 
juries  caused  by  a  defective  porch  or  step* 
leading  to  a  porch.  The  important  ques- 
tion in  such  case,  of  course,  is  whether  or 
not  the  porch  or  steps  leading  thereto  uere 
used  in  common  by  different  tenants.  'JTie 
more  general  question  as  to  the  liability  ol 
the  landlord  to  tenants,  or  persons  assumed 
to  have  the  same  rights  as  tenants,  for  in- 
juries from  defects  in  leased  premises,  is 
treated  in  notes  in  34  L.lt.A.  821),  34  L.K.A. 
(N.S.)  7S8,  and  48  L.R.A.(N.S.l  017.  in- 
cluding, the  right  of  a  tenant  to  recover  for 
f personal  injuries  received  through  the  land- 
ord's  breach  of  covenant  to  repair.  The 
question  as  to  the  duty  of  the  landlord  to 
repair  that  portion  of  a  building  remain- 
ing in  his  possession  is  considered  in  a  note 
in  14  L.R.A.  238,  and  the  question  as  to 
the  duty  of  the  landlord  to  keep  plumbing 
in  proper  repair  is  discussed  in  a  note  in 
.16  L.R.A.{N.S.)  007.  As  to  the  liability 
uf  a  landlord  to  third  persons  for  condition 
of  premises  in  possession  of  the  tenant,  see 
note  in  50  L.B.A.(N.S.)  286,  and  as  to  his 
liability  for  injuries  or  damagea  by  falling 
articles  caused  by  the  condition  of  the 
leased  premises,  ace  note  in  60  L.K.A.  (N.S.) 
3U. 

Liability  as  affected  by  nature  of  defect, 
whether  latent  or  patent. 
As  to  property  used  in  common  by  dif- 
ferent tenants,  there  ia  no  obligation  rest- 
ing on  any  of  the  tenants  to  inspect  it  to 
determine  vfhether  or  not  it  needs  repairs, 
for  unless  the  defect  is  so  apparent  that  it 
ia  negligence  to  continue  its  use,  every  ten- 
ant has  a  right  to  rely  upon  tlie  landlord 
lo  exercise  reasonable  care  and  skill  to  as- 
certain defects  and  repair  them.    Hintuozk 

V.   I(KN^EI1. 

L.R.A.1915B. 


The  owner  of  premises  has  been  held  not 
liable  for  injuries  caused  by  an  obvious  de- 
fect in 'an  appurtenance  to  a  tenement  de- 
scribed us  a  platform,  used  in  common  by 
different  tenants,  where  it  did  not  appear 
that  the  defect  was  other  or  different  than 
it  was  when  the  tenant  took  possession  of 
the  premiBes.  In  this  case,  it  was  declared 
to  be  the  duty  of  the  landlord  to  keep  the 
platform  and  common  paHHsgeways  in  a 
condition  as  good  as  they  were  at  the  time 
of  hiring,  and  to  inform  the  tenant  of  any 
hidden  defect  therein  which  could  not  lie 
discovered  by  the  exerciae  of  reasonable  dili- 
gence, end  of  which  the  owner  ought,  for 
his  proper  protection,  to  have  been  in- 
formed (injury  to  child  of  tenant).  Moyni- 
han  V,  Allyn,  162  Mass.  270,  38  N.  E.  497. 

In  Lynch  v.  Swan,  167  Mass.  510,  40  N. 
E.  61.  1  Am.  Ncg.  Rep.  266,  as  to  doorsteps 
of  a  tenement  used  by  all  the  tenants  as  a 
means  of  entrance,  which  were  under  the 
control  of  the  owner,  and  at  the  time  of 
the  letting  were  apparently  sound  and 
strong,  hut  in  fact  detective,  which  fact  was 
unknown  to  the  tenant,  but  was  or  ought  to 
have  been  known  to  the  landlord,  the  land- 
lord was  held  liable  for  injuries  occasioned 
the  tenant  by  the  defect. 

And  in  this  state  it  has  been  held  that 
where  a  temporary  step  used  in  common  by 
different  tenants  was  not  entirely  sate,  but 
it  might  be  uaed  by  the  tenants  if  they 
exercised  special  care,  and  the  owner  per- 
mitted the  step  to  remain  for  some  time, 
and  failed  to  keep  it  in  as  good  eooditiiHi  as 
when  he  leased  the  premises,  be  was  liable 
to  the  wife  of  one  of  the  tenants  for  per- 
tional  injuries  received  while  making  use  of 
the  steps.  Ward  v.  Blouin,  210  Mass.  140. 
90  N.  E.  61. 

The  owner  of  an  apartment  house  who 
raised  the  house,  thereby  increasing  the  dis- 
stance  between  the  floor  of  the  porch  and 
the  steps,  without  informing  his  tenants, 
or  by  a  barrier  or  some  other  means  giving 
them  notice  of  this  change,  ia  liable  to  a 
tenant  injured  by  falling  because  of  the 
change  in  the  distance,  although  the  acci- 
dent  occurred   in   the   daytime,   the   condi- 
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weear  throngh  failure  to  eierriae  ordinnry 
c&re  in  keeping  up  anil  repairing  tiio  com- 
mon Btkimaj'a  and  porrh«s. 

DolUrd  V.  RohertB,  130  N.  Y.  280.  H 
L.R.A.  238,  29  N.  E.  ]0<;  Andriis  v.  Brnd- 
ley-AIderson  Co.  117  Mo.  App.  322,  S3  S. 
\V.  «72;  McGinley  v.  Alliance  Trust  Co.  18« 
Mo,  2r>7,  58  L.R.A.  334,  68  S.  W.  153;  Leon- 
ar*  V,  Gunther,  47  App.  Div.  104,  62  N.  T. 
Supp.  99;  Siggins  V.  McGill,  72  N.  J.  I.. 
283,  3  L.R.A.IN.S.)  316,  111  Am.  St.  Rpp. 
666,  62  Atl.  411,  19  Am.  Neg.  Rep.  385; 
Peil  V.  Reinhart,  127  N.  Y.  381.  12  L.R.A, 
843,  27  N.  E.  1077;  L-xmey  v.  Mcl-pan,  129 
Ma-.B.  33,  37  Am.  Rep.  295;  Neyer  v.  Miller, 
19  Jones  A.  S.  516;  GiUvon  v.  Railly,  50 
X.  J.  L.  26,  11  Atl.  481;  Donohue  v.  Ken- 
dall, 18  Jones  ft  S.  388;  MKSinley  v.  Al- 
liance  Trust   Co.   168    JIo.   257,   66   LR.A. 

lioDB  not  being  such  as  to  apprise  the  tc 

of    the   change.      Oliver    v.   Stoltenberg,   — 

Cal.  App.  — ,  142  Pac.  108. 


The  owner  of  premises  leased  to  different 
teii«tits  who  used  in  comnion  m  a  passaRe- 
waj  a  porch  ia  bound  to  lieep  it  in  repair, 
lliia  duty  to  repair,  however,  does  not  in- 
clude the  removal  of  enow  and  ice  \*hirh 
may  accumulate  in  the  passageway  and 
der  it*  use  difficult  or  djangeroua,  unleRi 
Bceumnlation  is  eauaed  by  the  negligent  act 
or  omiuion  of  tbe  owner.  Thus,  where  the 
owner  of  such  premiaes,  in  order  to  ca.rry 
water  from  the  eaves  of  the  porch,  used  a 
CODdnetor  pipe,  and  negligently  permitted 
it  to  get  out  of  repair,  so  that  it  leaked 
and  Sowed  upon  the  floor  of  the  paasage- 
«ay,  and  a  t^ant  slipped  upon  it  and  was 
injured,  he  was  liable  for  such  injury.  Wat- 
kins  T.  Goodall.  13S  Maea.  533. 

And  see  DeMateo  v.  Perano,  60  N.  J.  L. 
437,  78  Atl.  162,  sustaining  %  judgment 
against  the  owner  of  a  tenement  house  for 
injuries  caused  a  tenant  from  an  accumula- 
tion of  ice  on  the  floor  of  a  porch  used  in 
common  by  different  tenants,  where  this 
accumulation  was  caused  through  the  negli- 
gence of  \hir  owner,  there  being  no  con- 
tributory negligence  on  the  part  of  the  in- 
jured person. 


It  has  been  held  that 


tenants  as  a  means  of  entering  and  leaving 
the  premises,  as  a  matter  of  law  is  within 
tbe  control  and  dominion  of  the  owner,  and 
it  is  bis  duty  to  use  reasonable  care  to  keep 
the  same  in  repair,  and  safe  for  the  use  in- 
tended. Bud  if  a  tenant  is  personally  injured 
by  resson  of  defects  in  this  portion  of  the 
property,  caused  by  the  negligence  of  the 
owner  in  this  regard,  the  latter  is  liable  to 
respond    for    damages    thereby    occasioned. 

illNTIIOBN  V.  BENFEB. 
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S.M,  68  S.  W.  1.^3;  Feinstein  T.  Jacibs,  1,'. 
Misc.  474,  37  N.  Y.  Supp.  345. 

There  was  evidence  to  go  to  the  jurj- 
tending  to  show  the  landlord  negligent  in 
permitting  the  railing  to  become  in  the 
condition  in  which  it  was  at  the  time  of  the 
accident. 

Denver  v.  Dean,  10  Colo.  375,  3  Am. 
St.  Rep.  .^94,  16  Pac.  30:  Pumell  v.  St. 
Paul,  20  Minn.  117,  Gil.  101;  Indianapolis 
V.  Scott,  72  Ind.  197 ;  Rapho  Twp.  v.  Moore, 
68  Pa.  404,  8  Am.  Rep.  202;  Fsulk  v.  Iowa 
County,  103  Iowa,  442,  72  N.  W.  757; 
Weber  v.  Cresfon,  75  Iowa,  18,  39  N.  W. 
128;  Joliet  v.  McCraney,  49  111.  App.  381; 
McCarthy  y.  Syracuse,  46  N.  Y.  104. 

Deceased  was  not  guilty  of  contributory 
negligence,  although  she  had  knowledge  of 
tlifl  condition  of  the  premises. 

Compare  with  Kearines  v.  Cullen,  183 
MasB.  ii98,  67  N,  E.  243,  U  Am.  N^.  «ep. 
SO,  holding  that  a  step  leading  to  the  front 
door  of  each  apartment  of  a  two-apartment 
tenement  is  in  the  possesaioa  of  each  of  the 
tenants,  one  half  belonging  to  each,  where 
the  step  extends  from  the  door  of  the  one 
tenement  to  the  door  of  the  other  tenement, 
and  lience  the  owner  is  not  liable  to  the 
wife  «I  one  of  the  tenants,  injured  by  rea- 
son of  defects  therein. 

Where  a  platform  and  the  back  stairs 
connected  with  it  were  used  in  common  by 
the  various  tenants  of  the  building,  it  bas 
been  held  that  the  duty  of  keeping  a  ratling 
to  said  platform  in  as  good  condition  as  it 
appeared  to  be  at  the  time  of  leasing  the 
premises  to  the  complaining  tenant  was  im- 
posed upon  the  person  in  whose  control  it 
remained, — the  owner  of  the  property. 
Maionica  v,  Piscopo,  —  Mass.  — ,  104  N.  E. 
839. 

But  the  owner  of  an  apartment  bouse  is 
not  -liable  to  a  child  of  one  of  the  tenants 
for  injuries  received  by  falling  from  a  plat- 
form wbile  taking  in  clothes,  where  the  fall 
was  caused  by  the  breaking  of  a  railing, 
owing  to  a  defect  therein,  where  the  por- 
tion of  the  platform  where  the  injury  oc- 
curred constituted  a  part  of  the  tenement 
hired  by  the  parents  of  the  injured  child, 
although  staii'a  connecting  the  various  tene- 
ments with  the  yard  went  from  one  plat- 
form to  the  other,  but  the  common  use  of 
the  platfornis  was  oontined  to  so  much  of 
them  as  was  occupied  by  the  stairs  and 
was  reasonably  incident  thereto,  and  did  not 
inelude  tliat  portion  of  the  particular  plat- 
form which  was  ilet.-ctive.  Flielan  v.  Fit/- 
patrirk,  188  Mass.  237.  103  Am.  St.  Rep. 
'~9,  74  N.  E.  326. 

And  where  a  platform  or  porch  has  at' 
tached  to  it  a  stairway  leading  to  a  back 
yard  of  a  tenement,  and  differpnt  tenants, 
ling  it,  had  no  occasion  for  passing  over 
a  certain  portion  thereof,  a  tenant  who 
makes  use  of  such  portion  for  a  rain  bar- 
rel does  so  as  a  mere  licensee,  and  not  by 
virtue  of  the  lease,  and  hence  the  owner  of 
the  premixes  is  not  liable  for  an  injury  re- 
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Peil  T.  Eehihart,  127  N.  V.  381.  12  L.R.A. 
843,  27  N.  E.  1077;  I*e  v.  Ingraliani.  106 
App.  Div.  IBT,  M  X.  Y.  Supp.  284;  Liudeey 
T.  Uighton,  150  Muhs.  285.  15  Am.  St.  Rep. 
JOH,  22  X.  K.  »01;  Palmer  v.  Dearing,  93 
N.  V.  7i  SI'Martin  v.  Hannay,  10  Se.  Seas. 
C'as.  3d  seriea,  442;  Donohue  v.  Kendall,  IS 
Jones  &  S.  SSH:  FeJnBtcin  v.  Jacobs,  15  Misc. 
474.  37  X.  Y.  Stipp,  345;  Ward  v.  Damp- 
akibseUkaliet  Kjoebenhaven,  13S  Fed.  502; 
Dewald  V.  Kanaaa  City.  Kt.  S.  &  G.  R.  Co. 
44  Kan.  686,  24  Pac.  1101,  3  Am.  Neg.  Cae. 
447;  Chicago,  H.  I.  &.  P.  R.  Co.  v.  Hinds,  58 
Kan.  758.  44  Pac.  903:  McGinley  v.  Alliance 
Trust  Co.  168  Mo.  257,  50  L.R.A.  334,  66 
S.  W,  153. 

Mesara.  C.  F.  Reavls  and  Means  & 
Arclior,  for  appullee: 

If  the  evidence  on  the  part  of  the  plain- 
titf  failed  to  disclose  any  negligence  on  the 
part  of  the  defendant,  it  was  the  duty  of 
the  court  to  direct  a  verdict  in   his  favor. 

Hayea  v.  Michigan  C.  R.  Co.  Ill  U.  S.  228, 
28  L.  ed.  410,  4  Sup.  Ct.  Rep.  360;  Toledo, 
U'.  i  W,  R.  Co.  V.  Brannagan,  75  Ind.  400; 
.Searles  v.  Manhattan  R.  Co.  101  N.  Y.  G61, 
5  N.  E.  «6, 

The  landlord  is  held  only  to  the  exerciae 
of  ordinary  care,  and  owes  no  legal  duty 
to  [uake  aeai-ch  for  lalciil  defects,  but  is  in 
fact  responaihle  only  for  audi  defects  as  are 
apparent,  or  as  could  have  been  known  to 
a  prudent  man  in  the  exercise  of  ordinary 
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458;  Hinea  v.  Willcox,  96  Tenn.  148,  34 
L.RA.  824.  54  Am.  St.  Rep.  823,  33  S.  W. 
014;  Franklin  v.  Tracy,  117  Ky.  267,  63 
L.R.A.  649,  77  S.  W.  1U3.  78  S.  W.  1112. 
I  Before  a  landlord  can  be  liable  to  a  ten- 
I  ant  for  an  injury  sustained  by  the  lack  of 
repair  on  premises  leased  by  the  tenant, 
there  must  have  been  a  contract  between 
the  parties,  making  it  the  duty  of  the  land- 
lord to  keep  tlie  premised  in  repair. 

Wilkinson  v.  Oauson,  20  Minn.  01.  12 
N.  W.  147;  Ward  v.  Fagin,  lOX  Mo.  669, 
10  L.R.A.  147.  20  Am.  St.  Rep.  650,  14  S. 
W.  738;  Purcell  v.  Kngliah,  8U  Ind.  34.  44 
Am.  Rep.  255;  Cole  v.  McKcy.  66  Wis.  600, 
57  Am.  Rep.  293,  29  N.  W.  270;  SImte  v. 
Bills,  191  Mass.  433,  7  L.R.A.(N.S.)  965, 
114  Am.  St.  Rep.  631,  78  N.  E.  98;  Jaffe 
V.  Harteau,  56  N.  V.  308.  15  Am.  Rep.  438; 
Moore  V.  Parker,  63  Kan.  52,  53  L.R.A. 
778,  64  Pae.  975,  10  Am.  Xeg.  Rep.  268; 
Bailey  v.  Kellv,  86  Kan.  914.  39  L.R.A. 
(N.S.}  378,  122  Pac.  1027. 

Poriei-,   J.,  delivered   the  opinion  of  the 

To  recover  damages  for  the  death  of  his. 
wife,  a  tenant  sued  his  landlord,  alleging 
that  her  death  was  caused  by  the  carelesl- 
ncBs  and  negligence  of  the  defendant  in  the 
construction  and  maintenance  of  the  railing 
of  a  porch  on  the  demised  premises.  Tbe 
court  sustained  a  demurrer  to  the  plaintitTs 
evidence,  and  rendered  judgment  against 
iiim  for  costs,  from  which  he  appeals. 

Tlie  defendant   owned   a   two-story   sttine 


ceived  by  such  tenant  through  a  defect  in 
that  portion  of  the  platform.  Flaherty  v. 
Nieman.  I2.t  Iowa,  546,  101  N.  W.  280'  17 
Am.  Neg.  Rep.  54.  But  aee  infra,  Widing 
V.  Penn  Mut.  L,  Ins.  Co. 

Compare  with  Farlev  v,  Hyers.  lOtt  Minn. 
260.  130  Am.  St.  Rep.'613,  118  N.  W.  1023, 
holding  that  a  porch  was  usimI  in  commi)n 
by  the  tenants  of  the  upstairs  of  a  Hat, 
and  hence  the  landlord  was  liable  for  in- 
juries to  one  of  the  tenants  from  a  defect 
therein,  where  the  porch  extended  across 
the  rear  of  the  building,  and  wai  connected 
with  a  back  stairway  and  also  with  a  hall- 
way running  between  the  apartments,  and 
accessible  by  a  front  entrance  stairway. 
By  tlie  terms  of  the  lease  the  injured. ten- 
ant had  the  privilege  of  using  the  hall. 
]ior(-h,  and  stairwavs.  And  see  Williams  v. 
Dickson,  122  Minn.  49,  141  N.  W.  840,  also 
holding  the  lessor  liable  for  an  injury  oc- 
casioned by  a  defective  railing  to  a  stair- 
way leading  to  a  back  porch  verv  similar 
to  the  one  described  in  the  preceding  case. 

— as  a  question  for  the  jury. 
It  may  be  a  question  for  the  jury  whether 
or  not  a  veranda  from  which  a  tenant's  wife 
fell,  and  the  stairway  leading  thereto,  were 
used  jointly  and  in  common  by  the  tenants 
1..R.A.19I5B. 


,of  the  apartmeiits  to  which  it  was  attached. 
and  were  intended  so  to  be,  by  such  tenants 
and  the  owner  thereof,  and  nlicther  or  not 
the  owner  retained  the  custody  and  control 
of  such  veranda  and  atairwav  for  the  joint 
use  of  these  tenants.  Maslin  v.  Childa,  140 
App.  Div.  174,  130  N.  Y.  Supp.  902.  To 
the  same  effect  ia  l^iucks  r.  Dolan,  211  N. 
Y.  2.f7,  105  N.  E.  411.  In  this  case  the  en- 
trance from  the  street  to  a  two-apartment 
flat  was  by  steps  to  a  piazza,  then  through 
a  door  to  a  cuminoii  vestibuto.  from  which 
different   doors   led   to   the  diiTerent   apart- 


Where  property  is  li'used  as  an  entirety. 
The  owner  of  premises  who  leases  them 
as  an  entirety  without  retaining  control 
over  any  portion  of  tliem  is  not  liable  for 
personal  injuries  received  by  a  subtentlnt 
from  a  defect  in  a  balcony  used  by  the  dif- 
ferent tenants  in  common.  Smith  v.  State. 
02  Md.  618,  51  L.R.A.  772,  48  Atl.  02,  0 
Am.  Neg.  Rep.  286. 

Negligence  of  lessor  as  question  for  the  jury. 

Ordinarily   the  question   whether   or   not 

the  owner  of  the  premises  leased  to  difTerent 

tenants,  who  retains  control  of  &  portion  of 
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building  in  tlie  city  of  HiHwath*.  The 
lower  part  was  ctccupied  for  Btore  purposes; 
tlie  upper  part  was  divided  into  two  tene- 
ments, spparatnl  by  a  liull  running  north 
and  Bouth,  the  house  fronting  north.  The 
plaintiff  rented  the  east  side,  and  the  other 
side  was  occupied  by  another  tenant  of  the 
defendant.  The  only  way  to  enter  the 
premises  was  by  two  stairways,  one  on 
the  north,  and  one  on  the  south;  both  lead- 
ing to  the  hall  which  ran  the  whole  length 
of  the  building.  At  the  south  and  resr 
end  of  the  hall  a  door  opened  upon  a 
porch  or  landiDg  place,  from  which  a  stair- 
way  led  to  the  ground.  The  hall  and 
both  stairways  were  used  by  the  tenants 
in  common.  The  rear  porch  was  5  feet 
wide  north  and  south,  and  9  feet  long  east 
and  west.  The  railing  on  the  west  side 
of  this  landing  consisted  of  a  2x4  iiailod  to 
two  uprights,  one  of  which  was  fastened 
to  the  wall  of  the  building.  There  was  tes- 
timony tending  to  show  that  the  end  of 
the  rail  which  rested  upon  the  upright  next 
to  the  building  had  become  rotted  nnd  to 
aome  extent  decayed,  and  that  the  nails 
hy  which  it  was  fastened  were  rusted. 
The  plaintiR  and  his  family  had  occupied 
the  premises  as  tensTits  of  the  defendant 
tor  more  than  ten  years.  On  the  night  of 
the  accident  the  plaintiff's  wife  took  a 
broom,  and  went  out  to  sweep  the  snow 
from  this  porch.  The  evidence  tended  to 
show  that  she  fell  against  or  in  some  way 
came   in  contact   with   the   railing,   that   it 


gave  way,  and  she  fell  to  the  ground,  and 
was  killed. 

The  defendant  claims  that  for  two  rea- 
sons the  demurrer  was  rightly  sustained. 
First,  it  is  claimed  the  evidence  shows  con- 
clusively that  the  porch  or  landing  place 
was  not  in  the  conimon  use  of  both  tenants, 
but  that'  each  tenant  had  the  use  and  pos- 
session of  one  half  thereof;  and  that,  since 
the  landlord  is  under  no  obligations  to 
repair  premises  in  tlie  possession  and  con- 
trol of  the  tenant,  he  eaniiot  be  held  liable 
in  this  case.  There  was  some  evidence  hy 
the  plaintiff  that  it  was  euatomary  for  his 
family  to  make  use  of  that  portion  of  the 
porch  on  their  aide  of  the  doorway  for  the 
purpose  of  storing  wood  and  household 
utensils,  aud  that  the  Other  side  was  used 
in  the  same  way  by  the  other  tenant.  It 
is  conceded  that,  if  the  place  was  used  as 
a  common  porch  by  both  tenants,  then  it 
was  in  the  possession  and  control  of  the 
landlord,  and  he  nasbound  to  exercise  rea- 
sonable care  to  keep,  it  in  i  safe  condition. 
We  have  do  hesitation,  ijl  htiluioj; 'that  this 
narrow  porch  or  landing  was  as'  inuclj  in 
the  ciwimon  use  of  botli  tpnants  ai  was 
either  the  hall  or  the  stairway  itself.  .The 
mere  fact  that  the  tenants  divided  the  use 
of  the  8oor  of  the  porch  for  tbe  purpose 
o[  keeping  some  of  their  household  effects 
sepMated  was  not,  in  our  opinion,  aullicient 
to  show  that  half  of  the  porch  was  in  the 
passeBBion  of  one  tenant  and  half  in  the 
other.  The  stairway,  which  appeara  from 
the    photograph   in   evidence   to   have   been 


them,  used  in  common  by  the  different  ten- 
ante,  has  been  guilty  of  negligence  in  fail- 
iBg  to  discover  defects  therein,  is  a  ques- 
tion for  the  jury,    Hi.nthob^  v,  BgNPES. 

And  see  Widing  v.  Penn.  Mut.  L.  Ins.  Co. 
95  Minn.  279,  111  Am.  St.  Rep.  4T1,  104 
N.  W.  239,  holding  to  be  for  the  jury  the 
question  whether  or  not  a  lessor  of  premises 
occupied  by  different  tenants  for  domestic 
purposes  exercised  proper  care  in  maintain- 
ing in  a  reasonably  safe  condition  a  railing 
upon  a  porch  in  the  rear  of  the  preiniseB, 
although  the  apartments  of  the  tenant 
suing  for  the  injury  to  her  child,  caused  by 
the  defective  railing,  were  not  attached  to 
this  porch,  but  she  was  allowed  privileges 
thereon  for  placing  wood  and  other  con- 
veniences. This  concluai<»i  was  reached  al- 
though the  child  was  injured  whilo  playing 
thereon.  No  point  was  made  in  this  case 
of  the  question  whether  or  notiitbe  property 
was  used  in  common  by  the  different  ten- 
ants. Compare  with  Flaherty  v.  Kieman 
and  Phelan  v.  Fitzpatrick,  supra. 


Where  injured  per  so 


A  person  injured  by  defective  steps  used 
in  common  by  different  tenants,  when  on 
the  premises  to  attend  a  wake  in  the  apart- 
ments of  one  of  tbe  tenants,  cannot  recover 
L.RA.I»ldB. 


from  the  owner  the  damages  Buntained  there- 
by, where  it  does  not  appear  that  she  was 
l^ere  by  invitation,  since  in  such  case  she 
is  a  mere  licensee  to  whom  the  owner  owes 
no  greater  duty  than  to  refrain  from  setting 
traps  or  pitfalls  in  her  way,  and  from  negli- 
gently doing  injurious  acts  to  her  prejudice. 
Hart  T.  Cole,  ISB  Mass.  475.  18  L.R.A.  557, 
31  N.  E.  644. 

But  it  has  been  held  that  a  landlord  who 
maintains  outside  steps  and  a  platform  for 
the  use  in  common  of  t^'nanta  of  different 
parts  of  her  building  is  liable  for  personal 
injuries  to  a  person,  caused  by  a  defect  in 
the  platform  while  passing  over  it  on  a 
visit  to  one  of  the  t«nantB,  made  on  his 
express  invitation  to  come  on  a  particular 
dav,  for  a  particular  purpose.  Coupe  v. 
Piatt,  172  Mass.  45S,  70  Am.  St,  Rep.  203, 
.12  N.  K.  520.  The  liability  of  the  owner  of 
the  premises  was  enforced  in  this  case  on 
the  theory  that  the  person  injured  stood  in 
the  same  position  as  the  tenant. 

And  see  Williams  v.  Dickson,  122  Minn. 
40,  141  N.  W.  849,  in  which  the  owner  of 
premises,  for  a  deftct  in  a  stairway  leading 
to  a  porch  used  in  common  by  different 
tenants,  ivas  held  liable  to  a  servant  of  one 
of  the  tenants,  who  was  injured  thereby. 
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alwul  4  (eet  wide,  led  from  the  center  of 
till!  landing,  leuvinft  a  uptKe  on  either  Hide 
of  ubout  zi  feet,  Tbe  hall  and  stairway 
■re  oonceded  to  have  been  for  thp  comino 
iiHi  of  both  tenantn,  and  it  seeiuH  unres 
■otialiU  to  bold  that  the  narrow  space  o 
eilber  aide  of  tbe  paaaa^eway  leading  froi 
tbn  hall  to  the  stairway  was  not  as  much 
lij  the  pooHrimion  and  cuntrol  of  the  land- 
lord IM  were  tbe  stairs  and  hallway  tlieni< 
HclVi'M.  Wlicrr  a  portion  of  the  building  is 
let,  and  the  tniinnt  haa  rightH  of  pasaage- 
way  over  staira  and  enti 
with  the  landlord  and  oti 
landlord  is  bound 
I'Bre  to  render  the  halls  and  Htai 
for  thp  uses  which  he  invites  others  to 
make  of  thcui.     MeGlnley  v.  Allianee  Trust 

I'o.  letj  Mo.  -m,  r>e  l.ii.a.  334,  oe  a.  w. 

inni  Headman  v.  Conway,  126  Mass.  374; 
Ijutnipy  V,  McUmn,  12B  Maes.  33,  37  Am. 
Itcp.  2UG.  I1ie  feeti^  upeak  for  themaelvea 
the  taw  1*  »o  yiv\i,  »nti}«d  tliat  it  is  un 
iji;ee»«ioV.  \it  vlta'otber  buthoritiea. 
'•  -  .T^e'  Dthdr  gr'ound  upon  which  it  ia  said 
,.tii«  demurrer  was  sustained  ia  that  the 
alleged  dpfect  conclusively  appra 
th»  evidence  to  have  been  a  Utent  one.  and 
therefore  no  negli([ence  of  the  defendant  waa 
•ItowQ.  ^me  atreea  la  laid  upon  the  fact 
that  the  plaintllf  in  hJH  petition,  possibly 
for  the  purpose  of  nvoidint:  the  inipiitatioii 
of  contributory  neglifteuoe,  alleged  that  the 
defective  eoiulition  of  the  railinf;  was  un- 
known to  hime^lf  or  hia  wife,  and  that  it 
was  not  apparent  from  an  i<\aniinatiun  of 
the  railing,  lu  addition  to  this  statement 
in  llie  petition,  the  pUintilT  testified  tltat 
he  IIhiukM  the  railing  wan  safe;  that  there 
was  unlhinj'  to  indicate  to  hlui  that  it  was 
luiaarc:  and  tliat  he  presumed  it  would 
have  lieen  neceiwary  to  remove  the  rail  be- 
hiTv  its  dei-ayeil  vuiiditiun  eutiM  have  lieen 
disciivi^nil.  lie  tratiUed.  however,  that  he 
never  had  made  any  exaininatiim  of  its 
fondiliiin  before  the  aeeldent.  lie  was 
Hskvd  by  the  euurt  this  •]uo»tiun;  "Look- 
iii|l  at  it.  would  you  say  there  was  any- 
thing that  nijiht  fnint  nu-n.'  ol»H>rvaiIon 
that  wunid  enable  anylxHly  to  determine 
the  arlual  n>ndit)»n  it  was  in!  A.  Ko. 
sir.  I  think  not,"  The  direct  i{ue.~Ii<in  was 
a>k<'d  him;  "l\inld  that  have  hwn  dis- 
et>verv>U  in  your  juiljinieni,  witlHtiii  reoivir- 
111^  tite  mil  from  the  pwi?  A.  1  duii'i  be- 
lirvii-  it  n>ii)d  have  been."  | 

)l  is  aliis^ether  ptiibaMe  that  th:>  was  ' 
the  principal  ^rixtnd  npi>n  whi,-h  the  oourt  _ 
-sustained  the  demurrer.  We  think  it  wa:i  I 
i-iivT.  snd  ihal  the  i)n<«l)on  of  wliether  the  | 
defendant  was  fntillr  «f  n>-$li^envv  in  not  1 
I.  U.A.-.s'lsrv 


discovering  the  defective  condition  of  tbe 
railing  was  one  which  shouid  have  been 
submitted  to  the  jury.  If  this  were  a. 
question  of  pleading,  u.nd  the  old  rule  was 
literally  enforced  that  the  sverments  of  the 
pleading  are  always  to  be  construed  against 
the  pleader,  possibly  a  dilTerent  question 
would  arise  (Loach  v.  Pickett.  36  Kan.  SID. 
222,  12  Pfto.  822;  31  Cyo.  81);  but  we 
think  the  language  of  the  pleading  means, 
giving  it  a  liberal  construction,  that  tbe 
defect  could  not  have  been  discoTered  by  a 
casual  examination.  The  petition  does  al- 
l^e  that  defendant  could  have  discovered 
it  by  the  exercise  of  reasonable  care  on  his 
part.  It  ia  very  clear  that  there  was  do 
such  obligation  resting  on  the  plaintiff  or 
his  wife  to  inspect  the  railing  for  the  pur- 
pose of  discovering  whether  it  needed  re- 
pair »a  rested  upon  the  defendant.  They 
were  under  no  obligations  to  repair  and  were 
warranted  in  using  tbe  premises,  unless 
the  defect  was  one  which  was  so  apparent 
that  it  was  negligence  to  continue  sucli 
use.  There  was  no  obligation  on  their  part 
to  look  further.  On  the  other  band,  as  to 
that  part  of  the  building  used  i 
by  both  tenants,  the  landlord  i 
aarily  in  control,  for  the  reaeon  that  be 
maintained  it  for  the  common  use  of  both 
tenants,  and  he  was  bouud  to  see  that  rea- 
sonable care  and  skill  were  exercised  to 
I'euder  it  reasonably  fit  for  the  uses  for 
which  it  was  intended.  The  evidence  tends 
to  show  that  no  alteration  or  repairs  had 
been  made  in  the  railing  from'  the  time  the 
porch  was  constructed,  ten  or  twelve  years 
before;  that  about  three  months  previous 
to  the  accident  plaintiff  told  tlie  defendant 
rway  needed  fixing.  Defendant 
said  he  icnew  that  it  ought  to  be  fixed, 
nd  he  would  attend  to  it.  There  was 
nothing  said  about  the  railing  or  the  porch, 
le  thereafter  tbe  defendant  made 
some  repairs  to  the  stairway  and  to  tbe 
Hoor  of  (he  porch.  Conceding  that  plain- 
baun<t  by  his  une<|uivm'al  slatementii 
that  the  defect  could  only  be  discovered  by 
uch  an  e^aminalinn  as  required  that  the 
ailing  be  lifted  up.  he  waa  at  least  en- 
Itled  to  have  the  question  submitted  to 
lie  jury  whether  defendant  was  not  guilty 
of  negligence  in  failing  to  make  furh  an  in- 
opeeciun  and  examination  as  would  have 
disclosed    the    defective    eondilion    of    tbe 

Tbe  jud^ieot  will  lie  reverse,  and  a  new 
trial  eritered. 

Petition   for  rehearin;  denied. 

,M..doy  Google 
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SEW  TORK  COURT  OP  APPEALS. 


PETER  J.  DUFFY,  Appt. 

(212  N,  Y.  57.  105  N.  E.  839.) 

Courts  —  publication  of  designation  of 

1.  Under  &  aUtute  requiring  an  appellate 
court  to  fix  on  or  before  December  let  in 
each  vcar  the  time  and  place  (or  holding 
trial  terma.  and  ftle  the  name  in  the  office 
of  the  secretary  of  at«tp,  deeignationa  of 
additional  t^rmsneed  not  be  so  filed,  bo  as 
to  come  within  the  operation  of  another 
statute  requriag  publication  by  such  eecre- 


Thia  note  eupplenieots,  aa  to  the  crime  of 
bribery,  the  note  to  People  v.  Molineux,  62 
L.R.A.  193.  For  earlier  cases  as  to  bribery, 
see  pages  217,  S07,  and  290  of  that  note. 
That  note  is  aupplemented  aa  to  various 
other  apecifie  crimeg  in  notes  referred  to 
in  Index  to  L.R.A.  Kotes,  "Evidence,"  g  275. 

In  a  prosecution  of  a  chief  of  police  for 
asking  for,  accepting,  and  receiving  a  bribe 
to  permit  certain  persons  to  operate  bouses 
of  prostitution,  it  was  proper  to  admit  evi- 
dence aa  to  other  houses  and  persons  to 
■how  the  corrupt  relations  existing  between 
defendant  and  one  of  the  conspirators  and 
the  criminal  intent  of  their  relations  on 
defendant's  part.  State  v.  Wappenstcin, 
87   Wash.  B02,   121    Pac.  089. 

So,  in  a  prosecution  for  attempt  in);  to 
bribe  a  policeman  to  not  make  an  arrest, 
evidence  that  a  similar  offer  was  also  made 
to  another  jiol  icemen  at  about  the  sane 
time,  in  connection  with  the  same  arrest, 
u  admissible,  both  being  in  effect  one 
transaction.  Haller  v.  State,  —  Tex.  Crim. 
Rep.  — ,  162  S.  W.  872. 

Where  the  wording  of  the  alleged  offer 
of  a  bribe  is  such  as  to  make  the  intent  ma- 
lerial,  evidence  of  other  transactions  of  a 
similar  character  is  admissible  to  enable 
the  jury  to  determine  the  intent  of  defend- 
ant in  using  such  language.  Cardec  v. 
!>Ute,  62  Tex.  Crim.  Rep.  646,  138  S.  W. 
598. 

In  People  v.  Furlong,  J27  N.  Y.  Supp. 
422.  it  was  held  proper  to  admit  testimony 
tending  to  show  that  defendant  committed 
other  acts  of  corruptly  receiving  money 
from  the  informer,  it  being  relevant  to 
ahow  intimate  and  apparently  confidential 
relations  existing  between  the  informer  and 
defendant,  the  parties  to  the  corrupt  agree- 
ment charged. 

In  People  v.  Glass,  158  Cal  850,  112  Pac. 
281,  a  prosecution  for  bribery  of  a  super- 
viH>r  to  influence  his  vote  on  the  granting 
of  a  telephone  franchise,  it  was  held  that, 
while  evidence  of  payments  to  other  super- 
visors  wma  admissible  to  show  identity  of 
the  plan  and  motive  and  to  trace  a  larger 
L.R.A.1915B. 


tary,  for  a  apocifled  time,  of  appointments 
Rled  with  him. 

Criminal    law   —   appeal   —   failure    to 
publish  t«rm  ot  court  —  effect. 

2.  A  conviction  will  not  be  reversed  be- 
lUHC  notice  of  the  designation  of  the  term 
f   I'oiirt   at   which   the  trial   was  had   wait 

not  published  as  required  by  law,  if  no 
right*  of  accused  were  prejudiced  therchy. 
Evidence  —  other  crimen  in  series. 

3.  Upon  trial  of  a  police  officer  for  tak- 
ing bribes  to  protect  a  gambling  house, 
where  it  is  shown  that  the  har-pu^vas  trans- 
ferred from  one  police  precinct  to  another, 
and  that  the  one  paying  for  protection  was 
notified    that    accused    would    collect    the 

noncy  after  the  transfer  in  place  of  the 
me  who  formerly  did  so,  evidence  is  admis' 
ibie  of  collections  made  by  the  predecessor 

bribe  fund  of  which  the  particular  bribe 
charged  was  a  part,  it  was  error  to  admit 
such  evidence  and  refuse  to  instruct  thii 
jury  that  the  evidence  was  to  be  considered 
by  them  for  those  limited  purposes  onlv. 

In  State  v.  DuLaney,  87  Ark.  17,  112  S. 
W.  158,  15  Ann.  Cas.  192,  where  defendant 
was  charged  with  being  an '  accessory  to 
the  briberv  ot  himaelf  in  connection  with  a 
certain  bill  which  came  before  the  legisla- 
five  committee  of  which  he  was  chairman, 
it  was  held  that  evidence  was  admissible  of 
a  );cneral  agreement  made  between  defend- 
ant and  witness  that  defendant  would  se- 
cure such  action  on  all  railroad  bills  aa 
witness  desired,  for  a  certain  consideration, 
and  tliat  other  bills  coming  before  the  com- 
mittee in  which  witness  was  interciited 
should  be  handled  as  witness  desired,  Cor 
considerations  to  be  fixed  upon  in  caili 
case,  though  the  witness  did  not  personally 
pay  defendant  for  his  action  on  the  hill 
charged  I  a  telephone  bill ) ,  it  appearing 
that  witness  was-  interested  in  that  bill  and 
that  it  was  covered  by  the  general  agree- 
ment. This  evidence  was  held  to  be  ad- 
missible to  show  that  the  crime  charged 
was  within  the  scope  of  the  purpose  for 
which  it  "a^  claimed  defendant  and  witness 
conspired,  and  to  c:iplain  and  corroborate 
other  testimony  which  bore  directly  upon 
the  commission'  of  the  crime  charged. 

In  Roden  v.  SUte,  5  Ala.  App.  247,  50 
So.  751,  where  defendant  was  charged  with 
attempting  to  bribe  an  officer  to  permit  him 
to  carry  on  an  illegal  sale  of  liquora  with- 
out interference,  it  was  held  that  the  evi- 
dence of  acts  similar  to  the  one  relied  upon 
for  conviction  and  directly  connected  with 
that  act  was  admissible  to  show  the  intent 
with  which  the  act  charged  waa  committed. 

In  People  v.  Furlong,  140  App.  Div.  179, 
125  N.  Y.  Supp.  184,  (judgment  affirmed 
on  opinion  below  in  201  N.  Y.  511,  94  N. 
E.  1096),  where  one  was  indicted  for  ask- 
ing for.  receiving,  or  agreeing  to  receive  ft 
bribe  with  lefcrcnce  to  a  general  course  ol 
corrupt  official  action,  it  waa  held  that  evi- 
dence of  his  action  upon  a  apcoific  matter 
coming  within  the  agreement  was  admiBBihle 
as  supporting  the  chaj-ge  «et  forth  in  the 
indictment.  E.  Ij-  »• 
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explain  and  illu 


and  by  accused  from  other  perEans,  as  tend- 
ing to  show  tba.t  the  collei^tion  charged  waa 
.  one  of  a,  continued  series  of  events  the  prior 
ones  of  which  served  to 
Date  the  one  charged. 
Same  —  later  offense. 

4.  Upon  trial  of  a  police  officer  for  col- 
lecting bril>eB  from  gsmblera  for  police  pro- 
tection, where  the  ofTense  charged  is  one 
of  a  series  of  similar  offenses,  evidence  ie 
admiasible  of  a  collection  made  later  than 
that  on  which  the  indictment  is  founded. 


ing  a  bribe  from  a  garalilcr  for  police  pro- 
tection, and  in  which  the  only  direct  evi- 
dence JB  that  of  the  one  who  gave  the  bribe, 
who  is  an  accomplice,  evidence  of  payments 
by  other  persons  to  accused  and  another 
oHicer,  who  surrendered  the  taking  of  the 
collection  to  accused,  is  admissible  as  tend- 
ing to  show  the  purpoae  for  which  the  col- 
lection charged  waa  made. 

(Collin,  J.,  disaents.) 

.  (June  9,  1914.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Appellate  Division  of  the  Su- 
preme Court,  First  Department,  affirming 
a  judgment  of  a  Trial  Term  for  New  i'orli 
County,  Part  I.,  convicting  him  of  bribery. 
Affirmed. 

The  facta  are  stated  in  the  opinion. 

Heaars.  Abraham  lievy,  Henrjr  W. 
Vnger,  li.  J.  J.  Schwarti,  and  Albert 
Blogg  Cnger,  for  appellant: 

The  trial  of  the  defendant  was  illegal,  as 
the  aeasion  at  whieh  he  waa  tried  waa  not 
a  dulv  constituted  term  of  court. 

People  V.  Sullivan,  115  N.  Y.  185,  21 
N.  E.  1039;  People  v.  Nugent,  57  App.  Div. 
542,  67  N.  Y.  Supp.  1036;  Northrup  v.  Peo- 
ple, 37  N.  Y,  203;  People  v.  Moneghan,  1 
Park.  Crini.  Rep.  5T0;  21  Enc.  PI.  A  Pr. 
600;  People  v.  Veld,  154  App.  Div.  752,  139 
S,  Y.  Supp.  788;  Shannon  v.  People,  6  Mich. 
71. 

Testimony  of  the  witnesses  Lennon, 
QuBckenbusb,  and  Wilkins  ne  to  payments 
made  by  them  to  the  defendant  was  in- 
admissible. 

People  V.  Molineux,  108  N.  Y.  305.  02 
1..R.A.  IPS,  61  N.  E.  280;  Stout  v.  People, 
4  Park.  Crini,  Rep.  71;  People  v.  Marrin, 
203N.  Y.  275,  43  L.R.A.(N.8.}  754,  98  N. 
E.  474:  People  v.  Harris,  208  N.  Y.  70, 
102  N.  E,  546;  People  v.  McLaughlin,  150 
X.  Y.  365,  44  K.  E.  1017. 

The  court  erred  in  admitting  in  evidence 
their  testimony  as  to  payments  made  by 
them  to  Patrolman  Fox,  and  as  to  a  course 
of  dealings  between  them  and  Fox. 

It  was  error  to  permit  the  witness  Fox 
to  testify  against  the  defendant,  to  and 
L.B,A.1B1SB. 


from  the  contents  of  certain  police  blotters, 
not  them  selves  in  evidence,  the  entries 
therein  being  made  in  the  absence,  and 
without  the  knowledge  or  sanction,  of  the 
defendant  (Vichoa  v.  Cuttler,  133  App.  Div. 
230,  117   N.  Y.  Supp.  386;   People   v.   Cox, 

21  Hun,  47;  Reed  v.  New  York  C.  R.  Co. 
45  N.  Y.  574;  People  v.  Burnham,  120  App. 
Div.  388,  106  N.  Y.  Supp.  57;  Mattison  v. 
Mattison,  203  N.  Y.  79,  S6  N.  E.  359)  :  ami 
to  permit  the  witnesaes  Richard  DuRy, 
MacGratli,  and  Karrell  to  testify  aa  to  en- 
tries made  in  police  books  (People  v.  Burn- 
ham,  and  Mattison  v.  Mattison,  supra). 

Mr.  Robert  S,  JobnsUine,  with  Mr. 
Charles  S.   Wliltaian,  for  the  People: 

The  term  of  court  at  which  the  defend- 
ant was  tried  waa  duly  and  legally  consti- 
tuted. 

People  V.  SulUvan,  115  N.  Y.  185,  21  N. 
E.  1039;  People  v.  Younga,  151  S.  V.  210, 
45  N.  E.  46(J;  People  v.  Petrea,  92  N.  V. 
128;  IVople  ex  rel.  Weick  v.  Warden,  117 
App.  Div.  154,  102  N.  Y.  Supp.  374,  18S 
N.  Y.  540,  80  N.  E.  1118;  People  v.  Borg- 
strom,  178  N.  Y,  254,  70  N.  E.  780;  People 
v.  Ebelt,  180  N.  Y.  470,  73  N.  E.  235;  Peo- 
ple v.  Herrmann,  149  N.  Y.  190,  43  N.  E. 
546. 

The  evidence  of  Lennon,  Quackenbuah, 
and  Wilkina  waa  properly  admitted. 

Wigmore,  Ev.  gg  9,  27,  pp.  31,  88;  Peo- 
ple T.  Majone,  1  N.  Y.  Grim.  Rep.  86,  91 
N.  Y.  211;  People  v.  Place,  15T  N.  Y.  584, 
52  N.  E.  576;  People  v.  Shea,  147  N.  Y. 
78.  41  N.  E,  505;  People  v.  Sharp,  107  N. 
Y.  427,  1  Am.  St.  Rep.  851,  14  M.  E.  319; 
Rex  V.  Bond.  21  Cox,  C.  C.  252.  [1906]  e 
K.  B.  389,  75  L.  J.  K.  B.  N.  S.  693,  70  J.  P. 
424,  54  Week.  Rep.  580,  05  I..  T.  X.  8.  2»«, 

22  Times  L.  R.  633;  People  v.  McUughlin, 
150  N.  Y.  365.  44  N.  E.  1017;  People  v. 
Peckens,  153  N.  Y.  578,  47  N.  E.  883:  Peo- 
ple V.  Van  Tassel,  158  N.  Y.  661,  51  N.  K. 
274;  People  V.  Molineux,  168  N.  Y.  264, 
62  L.R.A.  193,  61  N.  E.  286;  People  v.  Dotv, 
176  K.  Y.  164,  67  N.  E.  303;  People  v. 
Dolan,  186  N.  Y.  4,  119  Am.  St.  Rep,  521, 
78  N.  E.  569,  9  Ann.  Caa.  433;  People  v. 
Cahill,  103  N.  Y.  232.  20  L.R„\.(N.S.)  10S4, 
86  N.  E.  39;  People  v.  Marrin.  205  N.  V. 
275.  43  L.R.A.(N.S.)  754,  98  N.  E.  474; 
People  V.  Katz,  209  N.  Y.  311,  103  N.  E. 
305;  People  v.  Weber,  130  App.  Div.  .193, 
115  N.  Y.  Supp.  4.53;  Rex  v.  Ball,  6  Crim. 
App.  Rep.  31;  1  \Vigniore.  Collection  of 
Classical  Quotations,  pp.  226,  267;  Reg.  v. 
Wyatt,  20  Cox,  C.  C.  482,  [1904]  1  K.  B. 
18S.  73  L.  J.  li.  B.  N.  S.  15,  68  J.  P.  31, 
52  Week.  Rep.  285,  20  Times  L.  R.  68; 
Rex  V.  Smith,  92  L.  T-  N.  S.  208,  60  J.  I'. 
51,  20  Cox,  C.  C.  804;  Reg.  v.  OIlia,  19  Cox, 
C.  C,  554;  Reg.  v.  Rhodes,  IS  Cox.  C.  C.  182, 
[1899]  1  Q.  B.  77,  68  L.  J.  Q.  B.  N.  S.  83, 
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62  J.  P.  774,  *7  Week  Rep.  121,  79  L.  T. 
N.   S.   360,   15   Times  L.  B.  37;    People 
Everhardt,  104  N.  ¥.  591,  11  N.  E.  02. 

It  wftB  not  error  to  permit  the  witness 
Fox  to  refresh  his  recollection  from  the  po- 
lice blotters. 

Bigelow  V.  Hall,  61  N.  T.  145;  1  Wig- 
more,  Ev.  g  759;  Huff  v.  Bennett,  8  N.  Y. 
337;  Howard  v,  McDonough,  77  N.  Y.  692; 
Taft  V.  Little,  178  N.  Y.  127,  70  N.  E.  211, 

The  facts  shown  by  the  entries  in  the 
police  blotters  were  raatorial  and  relevant, 
and  were  properly  reeeived  in  evidence. 

New  York  v.  Second  Ave.  R.  Co.  102  N. 
Y.  572,  55  Am.  Rep.  83B,  7  N.  E.  005;  Peo- 
ple V.  McLaughlin,  150  N.  Y.  365,  44  N.  E, 
1017. 

Hls<-ock,  J.,  delivered  the  opinion  of  the 

The  defendant,  who  as  a  police  aergeant. 
was  indicted  for,  and  convicted  of,  the 
crime  of  bribery  in  receiving  a  bribe 
collecting  "hush  money"  from  one  Roth 
»  consideration  for  allowing  the  latter  to 
maintain  in  the  city  of  New  York  a  gam- 
bling resort  in  deflance  of  the  law.  Al- 
thouich  the  defendant,  both  by  hia  own  tes- 
timony and  otherwise,  denied  the  charge, 
the  evidence  as  a  whole  presented  for  the 
jury  a  fair  question  of  fact  whether  he 
was  guilty  or  innocent;  and  of  the  vai 
reasons  assigned  by  his  counsel  why  the 
judgment  should  be  reversed  only  two  i 
lo  ua  to  require  diacussioQ,  and  the  facte 
will  be  stated  only  so  far  aa  may  be  neces- 
sary for  their  consideration  and  decision. 
The  first  contention  is  that  the  term  of 
court  at  which  the  defendant  was  tried  and 
convicted  was  not  legally  convened  and 
organized,  and  the  second  one  is  that  evi- 
dence was  iuiproperly  received'  tending  to 
show  the  coiniuission  by  the  defendant  and 
another  of  other  similar  crimes.  These 
contentions  will  be  considered  in  the  order 
stated. 

In  November,  1012,  the  justiceH  of  the 
first  appellate  division  cuncededly  in  ac- 
cordance witli  law.  appointed  a  suries  of 
trial  terms  of  the  supreme  court  to  be  held 
in  and  for  the  county  of  New  York,  and 
amon)ist  them  a  term  commencing  on  the 
let  Monday  in  June,  1913,  and  duly  as- 
signed Mr.  Justice  Page  to  hold  said  term. 
There  is  no  question  that  a  list  of  these  ap- 
pointments was  duly  filed  with  the  secre- 
tary of  state  and  a  copy  thereof  published 
as  required  by  g  33  of  the  executive  law. 

Thereafter,  also  concededly  in  accordance 
with  law.  said  justices  designated  Mr.  Jus- 
tice Goff  in  the  place  of  Mr.  Justice  Page 
to  preside  at  said  term  of  court.  The  jus- 
tice so  last  designated  duly  convened  the 
court  and  held  the  same  until  June  12th, 
L.K.A,1B16B. 


order  was  entered  on  the  minutes 
of  the  court  adjourning  the  term  without 
day.  June  18,  1913,  the  justices  of  the 
appellate  division  made  a  new  order,  a  copy 
of  which  is  not  printed  in  the  record,  but 
by  which  it  seems  permissible  to  assume 
that  they  appointed  a  new  trial  term  com- 
mencing Monday,  June  23d,  and  assigned 
Mr.  Justice  Seabury  to  hold  the  same. 
It  was  at  the  term  commencing  on  the  last- 
mentioned  day  that  the  defendant  was  tried 
and  convicted,  and  the  complaint  against 
the  legality  of  the  term  seems  to  be  cou' 
fined  to  the  assertion  that  it  was  not  law- 
fully  held  because  no  notice  of  the  appoint- 
ment of  said  term  was  or  could  be  pub- 
lished once  a  week  for  three  consecutive 
weeks  before  tlie  term  commenced,  as  it 
is  asserted  was  necessary  under  the  provi- 
sions of  i  33  of  the  executive  law  (Consol. 
Laws,  chap.  18),  which  reads;  "The  secre- 
tary of  state  must  immediately  publish  a 
copy  of  an  appointment,  flied  with  him, 
in  the  newspaper  printed  in  Al- 
bany in  which  legal  notices  are  required  to 
he  published  ...  of  a  term  or  terms  of 
the  supreme  court  ...  at  least  once  in 
each  week,  for  three  successive  weeks  be- 
fore the  holding  of  a  term  in  pursuance 
thereof."  ^ 

It  seems  to  be  assumed  by  the  defend- 
ant's coimsel  that  the  justices  of  the  ap- 
pellate division  did,  and  had  the  right  to. 
appoint  this  as  a  new  term  of  court  under 
g  84  of  the  judiciary  law  (Consol.  Laws. 
chap.  30},  which  provides:  "The  justices 
of  the  appellate  division  in  each  departmc-ut 
may  fix  the  times  and  places  for  holding 
special  and  trial  terms  therein,  and  assign 
the  justices  of  the  departments  to  hold  such 
terms;  .  .  .  and  may  from  time  to  time 
make  additional  appointments  and  desig- 
nations,, or  change  or  alter  those  already 
The  justices  of  the  appellate  di- 
[i  the  first  department  shall  on  or 
before  the  first  day  of  December  in  each 
year,  Rx  a  time  and  place  for  holding  spe- 
.1  and  trial  terms  of  the  supreme  court 
the  first  judicial  district,  and  assign  the 
justices  to  hold  the  same,  such  designations 
be  filed  in  the  office  of  the  secretary  of 

We  do  not   think   that   the   objection   to 
the  legality  of  this  term   is  well  founded. 

In  the  first  place,  there  does  not  appear 
to  have  been  any  omission  to  comply  with 
the  terms  of  the  statutes  governing  the 
[bject.  Section  33  of  the  executive  law- 
only,  and  of  necessity,  requires  publication 
of  a  "copy  of  an  appointment"  which  by 
filed  with  the  secretary  of  state. 
Section  84  of  the  judiciary  law  requires 
the  filing   in   the  office   of   the  secretary   o1 
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state  of  "euch  designati 
tion  requires  the  justices  to  make  on  or 
before  the  1st  day  of  December  in  each 
year,  and  so  far  as  I  can  discover  there  is 
no  law,  whether  il  be  an  intentional  omis- 
Bion  or  not,  which  required  to  be  tiled  with 
the  secretary  of  state  a  copy  of  an  ap|)Oint- 
ment  of  the  extra  or  additional  term  which 
was  appointed  to  be  held  in  June,  and  at 
which   the  defendant   was   tried. 

But  if  it  should  transpire  that  through 
failure  to  discover  some  other  applicable 
statutory  provision  there  is  souie  Haw  in 
this  answer  to  defendant's  contention,  an- 
other  effective  one  may  be  made  on  the 
broad   merits   of   the  proposition    which   he 

The  defendant  was  not  indicted  at  the 
term  of  court  referred  to,  but  at  a  preced- 
ing term,  the  legality  of  which  is  undis- 
puted. He  had  timely  notice  of  the  term  at 
which  he  was  tried,  and  there  is  no  doubt 
that  the  jury  before  whom  he  was  tried 
was  selected  from  a  panel  summoned  under 
and  in  accordance  with  the  provisions  of 
a  valid  statute.  The  court  itself  was  ap- 
pointed by  the  appellate  division  which 
had  power  to  appoint  it,  and  all  of  its  pro- 
ceedings were  conducted  in  accordance  with 
the  due  forms  of  law  as  prescribed  by  the 
Constitution  and  by  the  statute.  It  is  not 
claimed  that  the  defendant's  rights  were 
in  any  manner  diminished  or  prejudiced  by 
the  alleged  omission  of  which  he  complains. 
and  under  such  circumstances  bis  objection 
of  a  purely  technical  nature  and  outlining 
no  real  harm  to  him,  even  if  otherwise  well 
made,  will  not  be  upheld  for  the  purpose 
of  reversing  the  judgment.  People  v. 
Youngs,  151  N.  Y.  210,  43  N,  E.  460;  Peo- 
ple e.\  rel.  Weick  v.  Warden,  117  App.  Div. 
154,  102  N.  Y.  Supp.  374,  affirmed  on  opin- 
ion below  in  IBS  N.  Y.  540.  80  N.  E.  1118; 
People  V.  Sullivan,  115  N.  V.  185,  21  N.  E. 
]03i);  People  v.  Borgstrom,  178  N.  Y.  254, 
70  N.  E.  780;  People  v.  Ebelt,  180  N.  Y. 
470,  73  N.  E.  235. 

We  next  proceed  to  the  consideration  of 
the  other  error  alleged  by  the  defendant, 
that  evidence  of  the  commission  of  other 
crimes  by  him,  as  well  as  by  another  per- 
son, was  improperly  admitted.  The  evi- 
dence thus  referred  to  was  of  very  sub- 
stantial inipurtDnce.  and  if  it  was  improp- 
erly adtnitled  a  serious  error  was  commit- 
ted, which  calls  for  a  reversal  of  the  judg- 

The  facts  accessary  for  the  consideration 
aiul  determination  of  this  assignment  of 
error  are  as  follows: 

The  indictment  charged  defendant  with 
collecting  a  bribe  on  or  about  September 
3,  1912,  from  one  Roth,  as  a  cons ideral ion 
for  unlawfully  allowing  him  to  maintain 
L.R.A.iei5B. 


B    gambling    house,    and    aubsequently    by 

amendment  this  date  was  changed  to  Sep- 
tember 10,  1012.  The  gambling  rooms 
maintained  by  Roth  were  at  all  times  situ- 
ated in  the  6th  inspection  police  district- 
Prior  to  July  1,  1912,  they  were  also  lo- 
cated in  the  43d  police  precinct,  but  on  said 
last  mentioned  date  they  became  included 
in  a  new  precinct  defined  &b  number  37. 
The  defendant  was  a  sergeant  of  police,  as- 
signed to  duty  in  this  last  precinct.  During 
moat  of  the  time  covered  by  the  evidence, 
one  Fox  was  a  patrolman  assigned  to  duty 
in  the  earlier  43d  precinct. 

Evidence  was  received,  the  competency  of 
which  cannot  be  seriously  challenged,  that 
at  about  the  date  when  the  creation  of  the 
new  precinct  became  effective,  defendant 
sought  an  interview  with  Fox,  and  asked 
him  for  a  list  of  the  places  from  which  he 
had  been  collecting,  telling  him  that  h«  was 
going  to  collect  from  them  in  the  future. 
The  defendant  said  to  Fox; 

"I  want  a  list  of  the  places  from  which 
you  have  been  collecting  from,  that  were 
formerly  in  the  43d  precinct,  that  go  into 
the  new  37th  precinct;  I  want  the  names 
of  the  persons  from  whom  you  received 
the  money;  I  want  the  time  that  you  re- 
ceive it  and  the  amount;"  that  he  wanted 
this  information  because  he  was  going  to 
collect  from  them  in  the  future. 

FOK  gave  him  the  list  of  places,  with 
names  and  details  as  requested,  and  the  de- 
fendant wrote  them  down  in  a  memoran- 
dum book.  This  list  comprised  the  names 
or  designations  of  six  individuals,  with  the 
location  of  their  respective  "places"  and 
the  respective  amounts  and  monthly  dates 
of  collections  made  from  them.  Amongst 
the  names  so  included  were  those  of  Roth 
and  of  three  other  individuals,  Quacken- 
bush,  Lennon,  and  Wilkins.  who  the  jury 
had  a  right  to  find  were  also  keepers  of 
gambling  resorts.  Then  was  given  the 
evidence  complained  of  and  which  may  be 
divided  into  two  classes.  Roth  and  the 
three  other  persons  mentioned  were  allowed 
to  testify  that,  for  a  considerable  period 
prior  to  the  formation  of  the  new  precinct, 
they  had  respectively  made  monthly  pay- 
ments to  Fox,  which  the  jury  could  Hud 
were  bribes  for  police  protection.  The  oth- 
er class  of  evidence  consisted  of  testimony 
given  by  said  individuals  other  than  Roth, 
that  during  the  period  ensuing  the  forma- 
tion of  the  new  precinct,  down  to  and  in 
one  case  after  the  date  of  the  bribe  men- 
tioned in  the  indictment,  they  made  month- 
ly payments  to  the  dcFendant,  and  which 
payments  it  is  assumed  the  jury  could  al- 
so find  were  bribes  for  police  protection. 

In  addition  to  this  evidence,  and  as  of 
importance   in   the  consideration   especially 
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of  that  relating  to  the  antecedent  paymenU 
to  Pos,  testimony  was  given  that  every 
one  of  these  individuals,  either  at  or  before 
the  time  when  he  made  liis  first  payment 
to  defendant,  was  notilied  in  substance, 
either  by  Koi  or  by  the  defendant  him- 
self, that  the  latter  In  respect  of  these 
collections  was  tu  take  Fox'a  place;  the 
witneas  was  "transferred"  by  Fox  to  de- 
fendant, or  told  that  Fox  was  not  coming 
around  any  more,  and  that  Duffy  would 
come  around  after  that,  and  to  "take  care 

In  the  light  of  this  other  evidence  [  think 
it  was  perfectly  proper  to  give  evidence  of 
the  prior  collections  made  by  Pox  if  it  was 
proper  to  give  evidence  of  other  collections 
by  defendant  than  the  one  charged  in  the 
indictment.  This  evidence,  in  the  light  of 
the  testimony  concerning  the  change  in  pre- 
cincts, of  defendant's  request  of  Fox  for  a 
list  of  the  collections  which  the  latter  hnd 
been  making  while  the  old  precinct  con- 
tinued, and  that  the  defendant  was  to  be- 
come the  successor  of  Foit  in  making  these 
collections  from  people  transferred  into  the 
new  precinct,  plainly  tended  to  show  that 
what  defendant  did  thereafter  in  the  way  of 
making  collections' was  a  continuance  of  the 
same  practice  which  Fox  had  maintained, 
and  therefore  the  collections  made  by  Fox 
served  to  explain  and  indicate  the  purpose, 
and  the  character,  and  the  relationship,  of 
the  collections  which  the  defendant  there- 
after made.  The  entire  evidence  tended 
to  show  that  the  collections  made  by  Fox 
■nd  defendent  were  part  of  one  continued 
series  or  system  of  events,  defendant  sim- 
ply being  substituted  for  Fos,  and  there- 
fore the  prior  events  in  that  Series  served 
to  explain  and  illuminate  the  other  and 
subsequent    acts    performed    by    defendant. 

Therefore  we  come  to  the  underlying 
question  whether  it  was  proper  to  prove  the 
commission  by  defendant  of  other  crimes 
in  the  collection  of  bribes  than  the  one  for 
which  he  was  indicted. 

It  is  well  established  as  a  general  rule 
that  evidence  may  not  be  given  to  show 
that  a  person  on  trial  for  one  crime  ha-t 
committed  other  ones.  The  fundamental 
application  and  purpose  of  this  rule  is  to 
forbid  and  prevent  the  conviction  of  an  ac- 
cuHcd  person  for  one  crime  through  proof 
that  he  had  committed  other  ones,  where- 
from  the  inference  mi^jht  be  drawn  that  be- 
rause  he  had  thus  committed  other  offenses 
he  was  more  liable  to  commit  the  one  in 
question.  People  v.  Shea,  147  N.  Y.  J8,  98, 
41  N.  E.  605. 

But  as  is  to  be  expected  in  the  case  of 
any  general  rule,  universal  application  has 
not  prevailed,  but  exceptions  have  been  en- 
grafted which  do  permit  evidence  of  the 
L.R.A.19I5B. 


by  the  accused  of  other  crimes 
than  the  one  for  which  he  i»  being  tried. 
Some  of  these  exceptions  are  familiar,  and 
they  will  not  be  enumerated.  The  one 
claimed  to  be  applicable  to  this  case  Is  less 
familiar.  It  permits  pi'oof  of  a  plan  or 
Bcheme  to  commit  a  aeries  of  crimes  includ- 
ing the  one  for  which  the  accused  is  being 
tried,  and,  as  tending  to  show  the  exist- 
ence  of  such  plan  or  scheme,  it  allows  testi- 
mony of  the  coniniissioiL  of  crimes  other 
than  the  one  charged,  but  ho  related  in 
character,  time,  and  place  of  ooramission 
as  to  tend  to  sup|>ort  the  cunclusion  tiiat 
there  was  a  plan  or  syr.tenl  which  embrac-id 
both  tiiem  and  the  crime  which  it  charged. 
The  evidence  was  admitted  by  the  trial 
judge  on  this  theory,  and,  while  the  uod- 
trary  is  urged,  I  think  it  was  fairly  limited 
to  this  purpose,  and  by  this  theory  and 
exception  to  the  general  rule  the  propriety 
of  its  admission  is  to  be  tested.  In  decid- 
ing whether  it  did  come  within  the  excep- 
tion, it  will  he  jjermlesible  for  convenience 
briefly  to  sunimariie  it  at  this  point  in 
connection  with  tlie  related  and  explana- 
tory testimony. 

Fox  for  months  had  been  systematically 
collecting  bribes  or  "hush  money"  from  a 
lot  of  keepers  of  disorderly  resorts,  which  in- 
cluded Roth  and  the  three  witnesses  whose 
evidence  has  been  criticized.  The  resorts 
kept  by  these  people  were  transferred  into 
a  new  precinct  where  defendant  was  OD  du- 
ty, and  coincident  with  this  transfer  he  asked 
Fojt  for  a  list  of  people  from  whom  collec- 
tions had  been  made,  and  announced  his 
purpose  and  plan  thenceforward  to  collect 
from  them.  This  list  includes  the  com- 
plaining nitness  and  the  witnesses  in  qu>>9- 
tlon,  and  the  evidence  discloses  him  thence- 
forth as  actually  engaged  in  making 
monthly  collections  from  the  tatter,  which 
are  contemporaneoiw  with,  and  in  every 
respect  similar  in  nature  and  purpose  to, 
the  collection  which  he  is  charged  in  the 
indictment  with  having  made  from  Roth. 

Measured  by  the  teats  of  ordinary  ex- 
perience and  common  sense,  there  fannot  be 
any  doubt  that  this  evidence  that  the  de- 
fendant was  collecting  bribes  of  certain 
lawbreakers  in  his  precinct,  In  connection 
with  the  other  supplementary  evidence 
which  was  produced,  tended  to  establish  a 
systematic  plan  for  the  collection  of  graft 
which  would  naturally  include  Uoth  who,  at 
the  same  time,  in  the  same  quarter,  and 
under  the  same  cinniui stances,  was  pursu- 
ing the  same  kind  of  an  unlawful  business. 
Independent  of  any  evidence,  it  might  nat- 
urally be  believed  that  payment  of  -bush 
money"  would  not  be  enforced  against  only 
a  part  of  known  wrongdoers,  hut  would  be 
enforced   from  all  similarly  situated.      But 
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in  this  caee  the  other  evidence  makes  tliis  , 
conclusion  quite  inevitable.  Defi^ndant  ob- 
tains K  list  of, former  brib«  givere  and  aii- 
nouucM  a  plan  tlieucefortli  to  collect  Iroin 
them.  The  list  iDcludes  tlie  person  named 
ia  the  indictment  atid  rertuin  others.  Aa 
alread]'  stated,  their  psHes  in  respect  of  this 
matter  are  in  all  renpecta  precisely  similar. 
Thereafter  it  appears  that  he  is  malting 
theae  collections  from  teitilin  peraons  oa 
the  list,'  and  the  iuference  is  surely  per- 
missible that  the  plan  already  outlined  is 
not  only  in  existence,  but  in  actual  opera- 
tion, and  tliat  it  includes  and  foretells  the 
collection  for  which  defendant  was  indicted. 
The  force  and  competency  which  reason 
and  ordinary  logic  thus  give  to  this  evi- 
dence are,  I  think,  fully  sustained  by  the 
authorities.  Wiguiore,  Kv.  §3  102,  304; 
Whart.  Crim.  Ev.  9tb  ed.  S§  32,  38;  Com.  v. 
Blood,  141  Mass.  571,  576,  6  N.  E.  7tt9i 
State  V.  Schnettler,  181  Mo.  173,  189,  1»0, 
70  S.  W.  1123;  People  v.  Molineux,  168  N. 
Y.  264,  291,  305,  306,  62  LJt.A.  103,  81  N. 
E.  286;  People  v.  Dolan,  186  N.  Y.  4,  10, 
116  Am.  St.  Bep.  521,  78  N.  E.  669,  9  Ann. 
Cas.  453. 

'  See  also  as  tending  less  directly  to  sap' 
port  the  admission  of  such  testimony.  Com. 
T.  Scott,  123  Mass.  222,  236,  25  Am.  Rep. 
81;    Hester   v.   Com.   65   Pa.   139;    Rex    v. 

'  Fisher  [1910]  1  K.  B.  149,  ir>2,  TO  L.  J.  K. 
B.  N.  8.  167,  102  L.  T.  N.  S,  111.  74  J.  P. 
104,  26  Times  L.  R.  122,  17  Ann.  Cas.  462: 
Rex  V.  Ball  [1011]  A.  C.  47,  75  J.  P.  180, 
104  L.  T.  N.  S.  48,  27  Times  U  K.  162.  S5 
Sol.  Jo.  190.  22  Cox,  C.  V.  370,  80  L.  J.  K. 
B.  N.  S.  H91. 

Wipmore  states  the  rule; 
"The  presence  of  a  design  oi'  plan  to  do 
or  not  to  do  a  given  act  has  probative  value 
to  show  that  the  act  whs  in  fact  done  or 
nut  done.  A  plan  ia  not  always  carried  out, 
but  it  is  more  or  less  likely  to  be  carried 
out.  The  eSiatence  of  a  plan  is  always 
used  in  daily  life  as  the  baflis  of  an  infer- 
ence to  the  act  planned,"     flection   102. 

"When  the  very  doing  of  the  act  charged 
is  still  to  be  proved,  one  of  the  evidential 
facta  receivable  is  the  person's  design  or 
plan  to  do  it.  This  in  turn  may  be  evi- 
denced by  conduct  of  sundry  sorts  as  well 
as  by  direct  assertions  of  the  design.  But 
where  the  conduct  offered  consists  merely 
in  the  doing  of  other  similar  acts,  it  is  ob- 
vious that  something  more  is  required  Ihan 
mere  similarity,  which  su dices  for  evi- 
dencing intent.  The  object  here  is  .  .  , 
to  prove  a  pre-e-tiatinu  design,  system, 
plan,  or  scheme,  directed  forwards  to  the 
doing  of  that  act,  .  .  .  Tlie  effort  is  to 
establish  a  definite  prior  design  or  system 
which  included  the  doing  of  the  act  charged 
as  a  part  of  its  consummation.  .  , 
L.R,A.l!tlSB. 


The  result  is  to  show  (by  probabilitj)  • 
positive  design  which  in  its  turn  is  to  eri' 
dence  (by  probability)  the  doing  of  the  act 
designed.  The  added  element,  then,  must 
he,  not  merely  a  similarity  in  the  remits, 
but  such  a  concurrence  of  common  features 
that  the  various  acts  are  naturally  to  be 
explained  as  caused  by  a  general  plan  of 
which  they  are  the  individual  manifeata- 
tions,"     Section   304. 

In  the  Molineux  Case,  168  N.  Y.  305,  62 
LJt.A.  256,  61  N.  E.  290,  Judge  Werner, 
writing  concerning  the  general  rule  exclud- 
ing evidence  of  the  commission  of  other 
crimes  than  that  with  which  the  accused 
is  charged,  and  recognizing  the  exceptions 
to  the  rule  apeciHed  as  one  of  theae  excep- 
tions, evidence  of  a  common  plan  or  scheme, 
thus  says:  "It  sometimes  happens  that 
two  or  more  crimes  ace  committed  by  the 
same  person  in  pursuance  of  a  single  de- 
sign or  under  circumstances  which  render 
it  impossible  to  prove  one  without  proving 
all.  To  bring  a  case  within  this  exception 
to  the  general  rule  which  exclude*  proof  of 
extraneous  crimes,  there  must  be  evidence 
of  system  between  the  olTense  on  trial  and 
the  one  sought  to  be  introduced.  They 
must  be  connected  as  parts  of  a  genetal 
and  composite  plan  or  scheme,  or  they  must 
be  so  related  to  each  other  as  to  show  a 
common  motive  or  intent  running  through 
both." 

And  he  quotes  with  approval  Underbill  on 
p;vidence  to  the  effect  that  "gen- 
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each  other,  either  In  time  or  locality. 
as,  for  example,  aeveral  burglaries  or  inceu' 
diary  fires  upon  the  same  night,  it  is  rele- 
vant to  show  that  the  accused,  being  pres- 
ent at  one  of  them,  was  present  at  the 
other  if  the  crimes  seem  to  be  connected. 
Some  connection  between  the  crimes  must 
he  shown  to  have  existed  in  fact  and  in  the 
mind  of  the  actor,  uniting  them  for  the  ac- 
complishment of  a  oommoo  purpose,  before 
such  evidence  can  be  received."  p.  306. 

In  the  Dolan  Case.  186  N.  Y,  10,  116  Am, 
St,  Rep,  521,  78  N.  E.  670,  9  Ann.  Cas.  453, 
where  the  defendant  was  on  trial  for  utter- 
ing a  forged  note,  evidence  was  permitted 
of  the  utterance  by  him  of  a  series  of  other 
notes,  and  Judge  Werner  again  writing  said 
in  reference  to  this  evidence;  "There  is  al- 
so another  ground  upon  which  this  evidence 
was  competent.  All  the  notes  referred  to 
in  the  evidence  were  made  at  about  the 
same  time.  In  each  case  they  were  made 
payable  to  the  defendant  and  indorsed  by 
iiim.  During  the  period  covered  by  all  the 
notes  the  defendant  was  endeavoring  to 
raise  su  flic  lent  funds  to  meet  hia  obliga- 
tions, and  in  each  case  he  used  the  name 
of  some  builder  with  whom  he  had  dans 
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IrasmesB  and  with  wbtwe  affaiis  he  wii 
familiar.  This  com bi nation  of  circumstaii- 
cee  waB  suflicient  to  etitublisli  a  coinmon 
plan  sod  identity  of  method  ao  coniiected 
as  to  liave  a  atrong  tendencj  to  overcoioe 
anj  claim  of  innocent  intent  in  the  utter- 
ing  of  the  note  charged  in  the  indictment. 
The  evidence  bearing  on  these  other  notes 
served  to  ahow  that  the  defendant  waa  en- 
deavoring to  meet  hia  obligations  as  they 
became  due,  by  making  a  fraudulent  and 
intentional  iiae  of  the  names  of  a 
with  whom  he  had  busineas  relatione 
game  general  features  were  present 
nf  the  transactions  which  seem  to  have 
been  the  product  of  one  general  scheme. 
Tlieee  facta  and  circumstances  were  sutTi- 
cient,  we  think,  to  bring  the  case  witbin 
the  evfeptions  to  the  general  rule  tbat 
excludes  proof  of  extraneous  crimes."  p.  10. 
It  is  especially  complained  that  one  o( 
the  witnesses  was  allon'ed  to  testify  to 
payments  made  to  defendant  subsequent  to 
the  date  of  the  one  charged  is  the  Indict- 
ment. I  think  there  are  variolic  'rensone 
why  this  evidence  is  not  subject  to  a  valid 
exception,  and,  even  if  it  should  be  held 
that  it  was  incompetent.  I  think  we  would 
be  required  to  assume  that,  in  the  preaeiice 
'Of  competent  evidence  of  all  of  the  other 
□rvlawful  payments  made,  the  qnestion  of 
defendant's  guilt  or  innocence  was  not  ma' 
terially  b fleeted  by  evidence  of  this  par- 
ticuiar  payment. 

I  also  believe  that  all  of  the  evidence 
complained  of  waa  competent  for  another 
resAon.  The  indictment  charged,  and  tlie 
prosecution  was  bound  to  establish,  that 
the  defendant  collected  the  money  spe^n- 
fied  am  the  unlawful  price  of  protecting  a 
disorderly  resort  from  police  interference. 
The  only  direct  evidence  of  the  actual  pay- 
ment  of  the  money  was  given  by  Roth, 
who  made  it.  It  not  only  was  not  con- 
eluaively  explicit  as  to  the  purpose  and  in- 
tent with  which  it  was  given  to  and  re- 
ceived by  the  defendant,  but  in  addition 
Roth  was  an  accomplice  and  a  discredited 
witness.  I'nder  these  c^ircumstances.  con- 
nected as  it  was  by  other  evidence,  I  think 
tbat  tbe  testimony  of  other  payments  made 
to  Fox  and  the  defendant  was  competent 
■8  tending  to  show  the  purpose  for  which 
the  latter  made  from  Roth  the  collection 
BpeciSed  in  the  indictment.  For  the  reason 
stated,  I  think  that  the  judgment  of  con- 
viction must  be  afflrmed. 


Wlltard  Barttett,  Ch.  J„  coneura  on  last 
ground  stated  in  opinion. 


NORTH  DAKOTA  SCPREME  COURT. 

W.  D.  OILK,  Respt., 

INTEHSTATK  MOTOR  CAR  COMPANY, 

Appt. 

(27  N.  D.  108,  14.5  N'.  W.  732.) 

{■rinclpal   and   agent   —  deposit  ^  re- 

1.  Defendant,  a  distributer  of  Interstate 
automobiles  for  the  state  of  North  Dakota, 
entered  into  a  written  contract  with  plain- 
tiff by  which  the  latter  agreed  to  purchase 
and  pay  for  at  least  oO  cars  at  specified  dates 
during  the  life  of  the  contract,  and  to  de- 
posit with  defendant  the  sum  of  •1,250, 
being  S2S  on  each  car  to  be  applied  by  de- 
fendant on  the  purchase  price  of  each  when 
sold-  In  consideration  thereof  defendant 
allotted  to  plaintiff  during  the  life  of  tlie 
contract,  nearly  one  year,  the  exclusive 
right  to  solicit  purchasers  of  and  to  sell 
audi  cars  in  ten  designated  counties  of  the 
state,   and  obligated   itaelf   to  furnish  cars 
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t.  Whether  contract  of  agency   or  sale, 
110. 
II.  Validity  as  atfected  by  provision  for 
canceling. 

a.  In  general,   110. 

b.  Effect  of  provision  granting  deal- 

er exclusive  territory,  H2. 

c.  Effect  of  reciUl  of  "»1"  as  con- 

sideration, US- 
UI. Validity  aa  affected  by  indeflnite  de- 
scription   of   machines    to   be   fur- 
nished under  tlie  contract,   113. 
IV.  Validity    under    antimonopoly    laws, 

113. 
V.  Breach   of  contract  by   dealer. 

a.  Handling  another  car,  113. 

b.  Retirement  of   member  of   firm. 


113- 
VI.  Breach    by    manufacturer    by    aellin;; 
automobiles   in   dealer's   terri- 
tory. 

a.  In  general,   114, 

b.  Where  sale  is  to  resident  in 
dealer's  territory,  but  is  mad' 
at  another  place,   114, 

VII.  Sfeasure   of   damages    for   breach   by 
manufacturer, 
a.  Loss  of  prospective  profits- 

2.  Right  to  consider  sale-t 
made  by  manufacturer  in 
dealer's  territory   in  com- 

'  puting     latter's     damage, 

iia. 

3.  Estoppel  of  manufacturer  to 

deny    that    dealer    would 
would  have  made  sales  he 

VIIT.  Jleasnre  of  damages  for  breach  by 
dealer,  117. 


)ogle 
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to  plaintiff  wheo  ordered  at  eertain  gpeci- 

tied  discounts  from  list  prices.  Plaintiff 
promised  to  diligently  and  faithfully  ad- 
vertise Biipli  psrs  in  and  to  work  such  terri- 
tory during  tlie  lift  of  such  contract,  and  to 
do  certain  otiier  things  tending  to  promote 
and  to  effectuate  the  objwts  of  the  contract. 
Plaintiff  advanced  to  defendant  tbe  deposit 
aforesaid,  and  entered  upon  the  perform- 
ance of  the  agreement,  lluring  the  entire 
life  of  the  contract  both  parties  in  good 
faith  attempted  to  fulfil  the  name.  Defend- 
ant WttB  ready,  able,  and  willing  to  perform 
on  its  part,  but  plaintiff  did  not  succeed  in 
making  any  sales  during  the  entire  period, 
and  as  a  consequence  nas  unable  to  and 
did  not  take  and  pay  for  any  of  such  cars. 
Shortly  aft*r  the  termination  of  such  con- 
tract by  lapae  of  the  period  draiignatcd  there- 
in for  its  existence,  plaintiff  brought  this 
action  to  recover  such  deposit  as  for  money 
had  and  received  by  defendant  to  his  use, 
claiming  ■  right  to  the  repayment  thereof 
upon  the  ground  that  the  consideration  had 
wholly  failed.  Held,  for  reasons  slated  in 
the  opinion,  tliat  he  cannot  recover. 
Same  —  Impllcallon  of  promiiie  to  re- 


2.  In  order  t 


1  it  i 


/.   fFbelher  eontraet  of  affcnry  or  sale. 

In  many  respects  contraeta  cstablishins 
sales  agencies,  for  the  sale  at  retail  ol 
automobiles,  are  in  a  class  by  themaelveH, 
although  as  a  rule  the  qui'stions  raised  with 
reference  thereto  may  lie  and  are,  disposed 
of  by  the  application  of  well-settled  princi- 
ples of  law.  While  these  contracts  differ  in 
some  respects,  in  thi'ir  general  features  they 
are  very  similar.  Ordinarily  they  resemble 
mora  cioeel,v  contracts  of  sale  than  they  do 
agency  contracts,  and  as  a  rule,  the  effect 
of  the  contract  is  not  to  establish  the  re- 
lation of  principal  and  agent  between  the 
parties.  Com.  v.  Hanker  Bros.  Co.  38  Pa, 
Super.  Ct,  101.  allirmed  in  222  U,  S,  210, 
56  L.  ed.  18H,  32  Sup.  Ct.  Rep.  3S. 

Although  styled  an  agency  agreement,  a 
contract  panting  an  exclusive  right  to  sell 
automobiles  within  a  certain  territory  for 
a  deaignated  period  of  time  is  a  contrnct  of 
sale,  >vhel'e  it  clearly  forbids  the  haver  act- 
ing for  and  in  behalf  of  the  seller,  and  re- 
quires him  to  make  a  rlciionit  npon  each  car 
ordered  and  to  pay  cash  for  the  cars  de- 
livered. Uendix  v.  Stavor  t'arriaRc  Co.  174 
111.  App.  salt. 


n.  In  general. 
Jt  is  of  course  an  elementary  rule  of  con- 
tract law  which  is  applicable  to  contracts  of 
the  character  under  consideration,  that  an 
executory  contract  for  future  sale  and  de- 
livery is  not  enforceable,  unless  by  its  terms 
there  is  mutuality  of  obligation  and  cer- 
tainty of  subject-matter.  Oakland  Motor 
C»r  Co.  V.  Indiana  Automobile  Co,  121  C. 
C.  A.  31B.  201  Fed.  499. 
L.R.A.li)15B. 


incumbent  on  plaintiff  to  establish  fact* 
from  wliich  the  law  raises  an  implied  prom- 
ise on  defendant's  part  to  repay  such  money, 
and  such  a  promise  will  never  be  implied 
except  where  it  appears  that  in  equity  and 
good  conscience  defendant  ought  not  'to  be 
permitted  to  retain  tbe  same. 
Contract  —  execution  —  lack  of  mutual- 
Ity  —  effect. 

3,  Whether  the  contract  lacked  mutuality 
and  was  therefore  voidable  and  unenforce- 
able while  it  remained  whoUv  executory  is 
not  controlling.  The  contract  was  not  il- 
legal or  unlawful,  and  the  parties  having 
acted  under  it  during  the  entire  period  of 
its  existence,  it  cannot,  so  far  as  executed, 
be  questioned,  and  it  must  to  such  extent 
control  and  measure  the  rights  of  the  re- 
spective parties. 

Damages  —  deposit  —  agency  contract 

4.  The  stipulation  in  the  contract  author- 
izing the  retention  by  defendant  of  such 
deposit  as  liquidated  daniages  for  plaintiff's 
breach  thereof  held  not  in  the  nature  of  a 
penalty,  because  from  the  nature  of  the 
case  it  would  be  extremely  difficult,  if  not 
impossible,  to  fix  the  actual  damages. 

Many  contracts  eatablishin;;  an  agency 
for  the  sale  of  automobiles  contain  pro- 
visions entitling  one  or  botli  of  the  parties 

to  terminate  the  contract  by  giving  written 
notice  of  intention  so  to  do.  Construing  a 
provision  of  this  character  it  has  tieen  held 
that  where  a  manufacturer  of  automobiles, 
in  entering  into  a  contract  entabllshing  an 
agency  for  the  sale  of  automobiles,  reserves 
the  arbitrary  right  to  cancel  the  contract 
at  any  time,  tlie  contract  is  lacking  in 
mutuality,  and  hence  is  not  enforceable, 
since  there  is  no  express  obligation  on  the 
part  of  the  company  to  sell  and  deliver  any 
automobiles  on  tbe  order  of  the  denier, 
\'elie  Motor  Car  Co.  v.  Kopmi'ii'r  Motor 
Car  Co.  114  C.  C.  A,  2fi4,  104  T'cd,  .154. 

And  a  provision  in  a  contract  estiiblish- 
in;;  a  sales  agency  for  the  sale  at  retail  of 
automobiles,  that  it  may  he  canceled  for 
just  cause  by  either  par^.  renders  the  con- 
tract invalid  for  want  of  mutuality,  since 
Uiis  provision  is  in  effect  similar  to  a  reser- 
vation of  an  arbitrary  right  to  cancel  the 
contract  at  any  time,  for  no  means  are  pro- 
vided to  ascertain  the  particular  cause  or 
causes  thereby  intended  by  the  parties. 
Oakland  Motor  Car  Co,  v.  Indiana  Auto- 
mobile Co.  supra. 

A  clause  in  en  automobile  agency  con- 
tract that,  in  the  event  that  the  company 
should  fail  to  deliver  one  or  more  auto- 
mobilpB  in  accordance  with  the  foregoing 
scale,  it  may  at  its  option  return  the  agent's 
deposit  on  such  car  or  cars,  or  deliver  such 
car  or  cars  as  soon  thereafter  as  it  reason- 
ably can.  it  being  distinctly  understood  and 
agreed,  however,  that  no  liability  whatso- 
ever shall  attach  to  or  t>c  asserted  against 
the  company  In  ease  of  its  failure  to  deliver 
any  of  said  automobiles  for  any  cause 
whatsoever,  leaves  it  entirely  optional  with 
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Honey  reoelved  —  aKcnrti  deposit  —  re- 

oovery, 

5.  Plaiiiti(T  having  breached  the  contract 
while  defendeint  performed  the  same  ae  far 
as  plaintiff  permitted  it  to  do  so,  the  former 
:   Bueh  deposit  &a  lor   money 


had  R 


eived. 


PlrHdiDK  —  constrDctlon. 

6.  Defendant,  bj  his  answer  and  proof, 
did  not  seel:  to  recover  damages  against  the 
plaintiff  onder  the  contract,  but  he  niercly 
^ leaded  and  proved  such  actual  damages,  as 
tar  as  they  were  susceptible  of  proof,  as 
defensive  matter  tending  to  show  a  want  of 
equity  in  plaintiff's  claim. 


(Gos 


and  Burke,  JJ.,  dissent.) 
(February  13,  1914.) 


i  PPEAL  by  defendant  from  an  order  of 
j\  the  District  Court  for  Kelson  County 
granting  a  new  trial  after  a  directed  ver- 
dict in  ita  favor  in  an  action  to  recover 
money  had  and  received.     Reversed. 

The   facts  are  slated   in   the  opinion. 

Mr,  Scott  Rex.  for  appellant: 

Plain  titr     received     full     value     for     his 

the  manufacturer  whether  or  not  it  will  de- 
liver any  automobiles  t)i  ere  under,  and 
hence  the  contract  lacks  mutuality.  Oood- 
year  v.  H.  J.  Koehler  S^portinf;  Cloods  Co. 
159  App.  Div.  116,  143  N.  Y.  Supp.  1048. 

A  contract  with  a  dealer  in  automobiles 
to  purchase  a  specified  number  of  ears  and 
make  a  deposit  thereon  with  a  condition 
that,  if  be  failed  to  sell,  tlie  deposit  money 
would  be  refunded,  and  reserving  the  right 
to  cancel  the  contract  by  returning  the  de- 
posit money,  does  not  constitute  an  aliso- 
tute  sale  of  tbe  cars.  Laciar  v.  Jacksun 
Motor  Co.  147  S.  V-  Supp.  584. 

And  where  us  part  of  a  contrnct  for  an 
agency  to  sell  automobiles  within  a  cer- 
tain t<Tritory,  the  buyer  orders  a  number  of 
automobiles  and  makes  a  deposit  to  apply 
thereon,  which  is  construed  to  be  liquidated 
ditiuages  for  breacb  by  bim  of  liia  contract, 
this  order  for  automobiles  will  be  construed 
in  connection  witii  a  provision  permittinj; 
either  party  to  terminate  the  contract  at 
any  time  by  written  notice.  And  where  the 
buyer  terminates  the  contract  before  the  de- 
livery of  the  cars  ordered,  he  does  not 
breach  tbe  contract  by  refusing  to  receive 
these  ears;  since  the  ri|;ht  to  terminate  the 
contract  related  not  only  to  tlie  agency 
agreement,  but  also  to  this  order  for  cars. 
and  the  order  was  therefore  terminated  by 
the  notice.  White  Co.  v.  American  Motor- 
Car  Co.  11  Ga.  App.  285,  75  S.  E.  345. 

But  upon  this  point  compare  with  Gilg  t. 
I\TERST.\TE  Motor  Cab  Co.,  denying  the 
right  of  a  dealer  to  recover  a  deposit  made 
upon  a  contract  of  this  charaetor,  contain- 
ing a  provision  in  effect  that  the  auto- 
mobile company  reserved  the  right  to 
change  all  prices  and  discounts  mentioned 
in  this  contract  upon  two  weeks'  notice  in 
writing  dulv  mailAl  to  the  dealer,  and  also 
L.R.A.]9!flfi. 


money,  and  consequently  cannot  maintain 
an  action  for  money  had  and  received  to 
get  it  back. 

Krump  V.  First  State  Bank,  S  N.  D.  75, 
78  N".  W.  095;  Logan  v.  Kreorks,  14  N.  D. 
12T,  103  N.  W.  428;  Martin  v.  Rover,  10 
N.  D.  504.  125  N.  W.  1027;  Siems  v.  Pierre 
Sav.  Bank,  7  R.  D.  338,  ftl  N.  W.  1C7 ;  15 
Am.  &  Kng,  Enc.  Law,  2d  ed.  10D8;  27  Cyc, 
849;  30  Cyc.  1322;  Chemical  Nat.  Bank  v.' 
World's  Columhian  Exposition,  170  111.  82, 
48  N'.  E.  331;  Fox  v.  Monahan,  8  Cal.  App. 
707,  S7  Pac.  70r>:  Todd  v.  Bottingen,  109 
Minn.  493,  L.R.A.I315,  — .  124  N.  W. 
443- 

I'laitilifr,  having  defaulted  under  the  eon- 
tract,  cannot  assert  or  predicate  any  rigbtii 
under  it  which  arc  based  on  his  own  de- 
fault, and  cannot  escape  from  this  prohi- 
bition by  changing  the  form  of  action  to 
money  had  and  received. 

Pfe'iffer  t,  Norman,  22  N.  D.  Ifi8.  38 
L.R.A.(N'.S.)  891,  133  N.  W.  07;  Clark  v. 
'  American  Developing  &  Min.  Co.  28  Mont. 
j  468,  72  Pac.  978;  Arnett  v.  Smith,  11  N.  D. 
55,  88  N.  W,  1037;   Way  v.  JohnEon,  5  S. 

that  no  order  for  automobiles  shall  be  bind- 
ing upon  said  distributers  unless  it  clearly 
specify  kinds  and  styles,  dates  of  shipment, 
cte,,  and  unless  it  is  accepted  by  the  dis- 
tributer at  li'ast  thirty  days  prior  to  date  of 
delivery.  This  decixion  is  based  upon  a 
further  provision  in  the  contract  that  if  tbe 
contract  to  take  and  pay  for  cars  is  unful- 
filled by  the  dealer,  the  diatributcra  may  re- 
tain the  amount  of  any  deposits  remaining 
to  his  credit,  as  liquidate<l  damages  for  the 
breach. 

A  stipulation  in  a  contract  of  this  char- 
acter, '■that  the  party  of  the  first  part  does 
in  no  wise  agree  to  ship  any  of  ita  products 
to  the  party  of  the  second  part,  and  that  if 
during  the  period  of  this  contract  orders  tor 
automobiles,  accompanied  by  deposits,  are 
wnt  in  and  accepted  by  the  party  of  the 
first  part,  that  tiicy  arc  accepted  wiOi  the 
express  understanding  that  prices  and  dis- 
counts are  subject  to  cbange  before  ship- 
ment is  made,  in  which  event,  however,  the 
party  of  the  second  part  shall  be  notihed, 
and  he  shall,  at  his  option,  have  tbe  right  to 
cancel  such  order  'or  automobiles,  and  to 
demand  and  receive  back  from  said  party 
such  deposits  as  he  may  have  previously 
made  thereon,"— does  not  give  to  the  auto- 
mobile company  the  right  for  any  cause,  or 
for  no  cause  at  all,  to  refuse  to  (ill  orders 
for  automobiles  it  had  accepted  and 
promised  to  HIl;  since  the  stipulation  was 
intended  only  to  give  the  defendant  con- 
trol over  general  conditions  and  contin- 
gencies, and  was  not  intended  for  use  as  a 
weapon  of  fraud  or  of  individual  oppression. 
When  the  dealer  sold  an  automobile  at  list 
price  he  had  a  right  to  expect  that  his  order 
would  be  accepted,  and  when  accepted,  that 
it  would  be  Htled.  except  for  the  happeniufi 
of  some  contingency  as  provided  for  in  thi^ 


lis 
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D.  237,  S8  N.  W.  562;  Maloy  *.  Miiir,  02 
Neb.  80,  86  N.  W.  B16;  York  v.  Washburn. 

118  Fed.  316;  Warvelle,  %'end,  &  P.  §  02(4; 
McKinne;  v.  Harvie,  38  Mmii.  IS,  H  Am. 
St.  Rep.  640,  35  N.  W.  888;  Downpy  v, 
Rigge,  102  Iowa,  88,  70  N.  W.  1091;  Mc- 
ManuH  V.  Blackmarr,  47  Minn.  331,  .'>0  N 
W.  230;  Lawrence  v.  Miller,  86  N.  Y.  131; 
HanBchka  v.  Vodopjch,  20  S.  D.  551.  108 
N.  W.  28;  Thomas  v,  McCue,  IB  Wasli.  287, 
53  Pac.  161;  Chemical  Nat.  Bank  v.  World's 
Columbian  Exposition,  170  111.  82,  4fl  N.  E. 
331. 

Failure  on  plaintilT's  part  to  sell  any 
cars,  &nd  his  hnancial  irrfaponsibility,  were 
as  elTeetual  notice  of  hia  inability  to  carry 
out  the  contract  under  g  5210  aa  it  was 
possible  for  him  to  have  given. 


ctause.     Dildine  v.  Ford  Motor  Co.  l.iS  Mo. 
App.  410,  140  S.  W.  827. 

A  contract  by  an  autamobite  manufactur- 
ing company,  "conditions  permitting,"  to 
supply  automobilea  of  its  manufacture  for 
sale  within  a  desi^ated  territory,  and  re- 
serving the  right  to  terminate  the  contract 
upon  ten  days'  notice,  has  been  held  on 
demurrer  to  support  a  petition  by  the  dealer, 
who  was  the  other  party  to  the  contract,  for 
damages  for  breach  thereof,  based  upon  the 
failure  of  the  company  to  furnish  auto- 
m<^iles  ordered  at  a  time  when  the  contract 
had  not  been  terminated  by  notice  as  there- 
in provided.  In  reaching  this  conclusion, 
the  court  was  influenced  by  the  fact  that 
the  buyer  bad  paid  to  the  seller  a  deposit 
to  apply  upon  cars  to  be  ordered;  and  the 
doctrine  is  asserted  that  an  offer  to  sell  on 
certain  terms  without  consideration  there- 
for is  unilateral  and  may  be  withdrawn  he- 


}  be  unilateral,  and  becomes  bilateral  and 
Linding.  Buick  Motor  Co.  v.  Thompson.  138 
Ga.  282,  75  S.  E.  .154. 

A  contract  guarantying  the  exclusive 
right  to  sell  automobiles  within  a  certain 
territory,  and  agreeing  to  furnish  cars  as 
ordered,  and  requiring  the  bviycr  to  pur- 
•.'hase  a  certain  number  of  cars,  to  maintain 
a  place  (or  their  exhibit  and  sale,  and  to 
pay  a  deposit  upon  each  car,  and  containing 
a  provision  for  the  termination  of  the  con- 
tract bv  the  automobile  company  for  a 
breach  tliereof  by  the  other  party,  is  not  un- 
ilateral. And  although  the  additional  cars 
to  be  fifrnished  by  the  seller  are  not  de- 
scribed, the  contract  constitutes  a  continu- 
ing olTer  by  the  automobile  company  to  sell 
cars  of  its  manufacture,  which  the  buyer 
may  order  within  a  specifled  time,  and'  it 
rannot  be  withdrawn  by  the  former  within 
the  life  of  the  contract,  unless  for  violation 
of  its  terms  by  the  buver.  Bendix  v.  Staver 
Carriage  Co.  174  111.  App.  68B. 


Where  a  contract  reserves  the  right  in  the 
automobile  company  to  return  the  deposit 
l..n.A.l!)J5B. 


Bell  V.  Hatfield,  121  Ky.  560,  2  L.R.A. 
(N.S.)  529,  89  S.  W.  544;  Krebs  Hop  Co. 
V.  Livesley,  55  Or.  227,  104  Pac.  3;  35  Cyc. 
584;  Kingman  &  Co.  v.  llanna  Wagon  Co. 
176  III.  ri45,  62  N.  E.  328;  Weymouth  v. 
Goodwin,  105  Me.  510,  75  Atl.  61. 

Where  the  contract  is  for  goods  which 
are  to  be  purchased  or  procured  by  the  sell- 
er, the  measure  of  damages  is  ordinarily 
the  diderence  Iwtween  the  contract  price 
and   what  it  would  cost  the  seller  to  pro- 

35  Cyc.  594;  American  Contract  Co.  v. 
Bullen  Bridge  Co.  28  Or.  649,  46  Pac.  138; 
Roehm  v.  Horat,  178  U.  S.  1,  44  L.  ed.  963, 
20  Sup.  Ct.  Rep.  780;  Cenfleld  v.  Orange, 
13  X.  D.  822,  102  N.  W.  313;  Young  v.  Met- 

paid  and  cancel  the  contract  at  any  time  it 
chaoses,  tlie  fact  that  the  contract  also 
gives  to  the  other  party  thereto  exclusive 
right  to  aell  in  certain  territory,  does  not, 
in  any  sense,  render  the  contract  executed, 
or  cure  the  defect  of  want  of  mutuality. 
Velie  Motor  Car  Co.  v.  Kopmeier  Motor 
Car  Co.  )]4  C.  (\  A,  284.  194  Fed.  324. 

And  although  a  contract  establiehing  a 
selling  agency  for  automobiles  refers  to  the 
defendant  as  the  manufacturer  and  the 
plaintiff  as  the  dealer,  and  grants  to  the 
dealer  the  exclusive  right  of  sale  of  certain 
automobiles  and  parts  thereof  within  a 
designated  territory,  it  is  lacking  in  mu- 
tuality where  it  contains  a  provision  that 
the  contract  may  be  canceled  for  just  cause 
by  either  party  giving  notice,  and  the 
further  provision  that  any  order  for  auto- 
mobiles sent  in  by  the  dealer  shall  not  be 
binding  upon  the  manufacturer  unless  ac- 
cepted by  it  within  a  certain  number  of 
days  prior  to  the  date  of  delivery.  The  con- 
tract being  unilateral,  no  action  can  be 
maintained  against  the  automobile  com- 
pany for  breach  thereof  by  declining  and  re- 
fusing to  deliver  automobiles  thereunder. 
Oakland  Motor  Car  Co.  v.  Indiana  Auto- 
mobile Co.  121  C,  C.  A.  319,  201  Fed.  499. 

And  see  Goodyear  v.  H.  J.  Koehler  Sport- 
ing Goods  Co.  153  App.  Div.  116,  143  N.  Y. 
Supp.  1046,  holding  that  the  defect  of  want 
of  mutuality  in  a  contract  of  this  character 
is  not  cured  by  the  appointment  of  the  deal- 
er as  the  manufacturer's  exclusive  agent  for 
the  sale  of  the  automobiles  within  a  desig- 
nated territory,  .And  see  also  White  Co.  v. 
American  Motor-Car  Co.  II  Ga.  App.  296, 
76  S.  E.  345.  But  compare  with  Buick 
Motor  Co.  V,  Thompson ;  Bendix  v.  Staver 
Carriage  Co.;  and  Dildine  v.  Ford  Motor 
Co., — supra. 

A  contrary  conclusion  as  to  the  effect  of 
such  a  provision  is  reached  in  Gilk  v.  Inter- 
STATK  \loTOR  f'AH  CO.,  whercin  the  court 
reasons  that  the  grant  of  exclusive  territory 
is  something  of  value  parted  with  by  the 
manufacturer  and  enjoyed  by  the  dealer, 
and  where  the  manufacturer  does  not  re- 
fuse to  fulfil  the  the  contract  on  his  part, 
the  dealer  cannot  assert  the  want  of  c 
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Hi- 


oil/  Land  Co.  IB  N.  D.  441,  122  N.  W.  1101 ; 
13  Cye.  49. 

Where  the  aum  etipulAted  in  a  contrkct 
ia  leas  thtm  tbe  ttctual  damage,  it  cannot  be 
held  to  b«  B  penalty. 

Knuua  T.  Greenfield,  61  Or.  502,  123 
Pac.  392,  Ann.  Caa.  1914B,  115. 

Messrs.  Frlcb  A  K«lly,  for  respondent: 

Plaintiff  could  not  after  September  1, 
1911,  require  a  delivery  of  tlie  60  aatonio- 
biles  to  him  under  the  contract,  nor  could 
ihe  defendant  make  delivery  thereof  and 
compel  plaintiff  to  accept  and  pay  for  the 

Korrington  v.  Wright,  116  U.  S.  188,  29 
L.  cd.  366,  6  Sup,  Ct,  Reji,  12;  Sweeteer  v. 
Mellick,  4  Idaho,  201,  38  Pac.  403- 

The    action   of   money    received   is   equi- 


The  mere  recital  in  tbe  contract,  "and  of 
11  each  to  the  other  paid,"  importt  no  con- 
sideration, and  does  not  cure  tlie  defect  of 
want  of  mutuality  caused  by  the  reservation 
therein,  in  the  manufacturer  of  automobiles 
who  IB  a  party  thereto,  of  the  arbitrary 
right  to  cancel  the  contract  at  any  time. 
Velie  Motor  Car  Co.  v.  Kopmeicr  Motor  Car 
Co.  supra. 

III.  VaUdity  an  affetted  b>i  Indefinite 
deacrlpUon  of  machlnen  to  be  fur- 
nbOitnt  undei'  the  controrl. 

It  has  been  asBertcd  that  an  order  for  the 
shipment  of  a  number  of  autoniobileB  to  be 
filled  as  Bpeciiied  is  too  iudefinitc  for  en- 
forcement. Wheaton  v.  Cadillac  Auto- 
mobile Co.  143  Mich,  21,  106  N.  W.  399. 

And  it  has  been  held  that  where  an  auto- 
mobile company  manufactures  different 
kinds  of  automobiles,  tta  mere  agreement  to 
sell  H  certain  number  of  its  automobiles  as 
ordered  by  tbe  other  party  to  the  contract 
does  not  Bufliciently  designate  the  subject- 
mfttter  of  the  contract  to  give  the  other 
party  thereto  a  right  of  action  for  damages 
for  its  breach  by  tbe  termination  thereof 
by  the  automobile  company  by  giving  writ- 
ten notice;  and  this  is  true  although  some 
automobiles  have  been  ordered  and  fur- 
ni^ed  thereunder,  there,  however,  being  no 
nnfilted  order  at  the  time  of  the  termina- 
tion of  the  contract.  Oakland  Motor  Car 
Co.  V.  Indiana  Automobile  Co.  supra. 

It  has  been  held,  however,  thiit  if  the 
offer  to  sell  automobiles  does  not  describe 
the  Butomobilea,  but  is  generally  to  fur- 
nish automobilea  upon  order  without  spe- 
cifically describing  them,  then  the  giving 
of  an  order  for  a  certain  automobile  in- 
cluded in  the  otTer,  before  it  is  withdrawn 
or  terminated,  makes  a  definite  and  fixed 
contract  as  to  the  automobile  ordered, 
Buiek  Motor  Co.  v.  Thompson,  13S  Ga.  282, 
la  S.  E.  354. 
L.R.A.1915B,  i 


table  in  its  nature,  and  is  based,  not  on 
an  express  promise,  but  on  the  fact  of  the 
receipt  of  money  by  one  from  another 
through  the  medium  of  oppression,  imposi- 
tion, extortion,  or  deceit,  or  by  mistake  of 
fact,  or  without  consideration,  or  on  a  con- 
sideration that  has  failed  from  which  the 
law  implies  a  promise  to  repav. 

Ashton  V.  Shepherd,  120  Ind,'a9,  22  N.  E. 
98;  Richter  v.  Union  I*nd  &  Stock  Co.  129 
Cat.  3lt7,  62  Pac.  39;  Tilford  v.  Roberts,  S 
Ind.  254;  Davis  v.  Uarston,  5  Mass.  190i 
Dili  V.  Wareham,  7  Met.  438;  Morrison  v., 
Larrison,  1  Marv.  (Del.)  211,  40  Atl,  1107: 
Field  V,  Banks,  177  Mass.  36.  58  N.  S.  155; 
Hicks  v.  Steel,  126  Mich.  408,  85  N.  W. 
1121;  Luce  v.  New  Orange  Industrial  A"80. 
6S  N.  J.  L.  31,  52  Atl,  306;  Bier  v.  Basil, 

And  see  Bendix  v.  Staver  Carriage  Co. 
174  111,  App.  589,  holding  a  contract  by  an 
automobile  manufacturing  company  with  a 
dealer,  giving  him  the  exclusive  right  to 
sell  its  automobiles  within  a  certain  terri- 
tory, and  agreeing  to  furnish  him  with  cars 
of  its  manufacture  as  he  may  need  them 
in  his  business,  althougli  the  cars  are  not 
otherwise  described,  constitutes  a  continu- 
ing offer  to  sell  such  cars  of  its  manufacture 
as  the  dealer  may  order  within  a  specified 
time,  and  it  ountiot  be  withdrawn  by  the 
manufacturer  without  rendering  himself 
liable  for  damages,  where  the  dealer  per- 
forms on  his  part. 

IV.  ValMlty  under  autiiiionopoly  laioa. 
A  retail  sales  agency  contract  which  in 
effect  confers  the  exclusive  agency  for  the 
sale  of  a  certain  make  of  automobiles  in  a 
restricted  territory  for  a  short  period  of 
does  not  violate  the  antimonopoly  laws 


r.  Breach  of  fxintrai-t  by  dealer. 
a.  Handling  another  car. 
A  provision  in  a  contract  of  this  char- 
acter, that  the  dealer  Is  to  devote  his 
energies  to  the  sale  of  automobiles,  means 
such  efforts  as,  in  the  exercise  of  sound 
judgment,  will  be  likely  to  produce  the 
most  profitable  results  to  the  manufacturer, 
in  view  of  the  nature  of  the  business  and 
the  extent  of  territory  to  which  the  con- 
tract relates.  Such  an  agreement  is  not 
breached  by  the  agent  handling  another 
make  of  automobile  if  it  is  bo  dissimilar 
that  it  is  not  a  competing  car.  Randall 
V.  Peerless  Motor  Car  Co.  B12  Mass.  352, 
99  N,  E.  221. 

b.  Retirement   of  member   of  flnn. 

A  contract  establishing  a  selling  agency 
for  the  sale  of  automobiles  and  an  agree- 
ment to  sell  a  certain  number  of  automo- 
biles is  an  entirety;  and  the  retirement 
from    the   firm   of   dealers   with   whom  the 
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186  N.  Y.  586,  79  N.  E.  1101;  Randlet  v. 
Herren,  20  N.  H.  102;  Warder,  B.  ft  G.  Co. 
V.  Myers,  70  Keb.  15.  9«  N.  W,  B92;  Noll- 
pinn  V.  Evenson,  5  N.  D.  344,  66  N.  W.  686; 
Dring  V.  St.  lawrtnce  Twp.  23  8.  D,  624, 
122  N,  W.  664;  Scheer  v.  Clinton  Falls 
Nursery  Co.  20  X.   D.   1,   124  N.  W.   1116. 

Where  the  actual  damageH  are  readily 
ascertainable  by  tlie  application  of  appro- 
priate rules  of  law,  the  stipulated  damageB 
will  be  treated  as  a  penalty,  and  the  t 
plaining  party  limited  in  hia  recovery  to 
his  actual  damages, 

Condon   v.   Kemper,   13    L.R.A.   671,   and 
note,  47  Kan,  128,  27   Pap.  820;  Wilkea  v. 

contract  was  made,  of  a  partner  whose  part- 
nership in  the  iirin  was  the  influencing  con- 
sideration for  the  rontract,  entitles  the 
manufacturer  to  cancel  the  contract. 
VVheaton  v.  Cadillac  Automobile  Co.  143 
Mich.  21,  106  N.  W.  3B9. 


a.  In  general. 


A    contract    making    a    person 
agi^nt    for    the    sale    of    automobi 
apecifled   territory   is  entitled   to  the   samt 
construction    as   a    contract   by    wliicli    tb< 
agent  is  given   the  sole   and  exclusive  sal« 
of  automobilea  of  the  principal  within  the 
prescribed    territory.      In    either    case    t" 
right  given  is  exclusive  of  the  principal 
well  as  of  other  agents.    Garfield  v.  Peerl( 
Motor  Car  Co.  189  Mass.  305,  75  N.  E.  695. 

Where  a  contract  of  thit  character 
presaly  provides  that  if  the  agent  recei 
inquiries  from  territory  not  his  own  he 
shall  promptly  refer  them  to  the  automobile 
eoitipany,  this  provision,  coupled  with  his 
appointment  as  exclusive  agimt  for  a  cer- 
tain territory,  implies  that  all  inquiries 
from  his  territi.ry  shall  hir  referred  to  him. 
Ihid. 

b.  Where  Jtnle  la  to  i-psicfi-nt  in  dealer's 
terrllory,     but    in    ma  He,    at    aiiother 

The  residence  of  thv  purchaser  of  an  au- 
tomobile, and  ni>t  the  place  where  the  sale 
is  made,  is  the  tsRt  by  which  to  determine 
whether  or  not  a  contract  establishing  a 
sales  agency  for  the  exclusive  sale  of  auto- 
mobiles has  been  violated  by  sales  of  au- 
tomobiles to  persons  residing  therein.     Ibid. 

A  provision  in  an  automobile  sales  agency 
contract,  that  the  automobile  company  gives 
the  exclusive  and  sole  right  to  sell  a  desig- 
nated make  of  automobiles  in  a  certain  ter- 
ritory for  a  limited  period  of  time,  vests 
in  the  dealer  the  exclusive  ri^ht  to  sell  in 
the  territory  referred  to,  during  the  life  of 
tlie  contract,  and  prohibits  sales  during  such 
time  by  the  manufacturer  to  persons  re- 
siding within  that  territory,  although  the 
sale  is  made  at  some  other  place.  Nickels 
T.  Prewitt  Auto  Co.  supra. 
L.K.A.lBl.'iB. 


Bieme,  31  L.R.A.(N.S.)  OST.Dote;  8quir«« 
T.  Elwood,  33  Neb.  126,  49  N.  W.  039; 
J,  r.  Case  Threshing  Mach.  Co.  ».  Fronk, 
105  Minn.  39,  117  N.  W.  229, 

Defendant  has  suffered  no  actual  dam- 
ages, and  has  no  just  claim  on  the  deposited 

McCormick  Harvesting  Mach.  Co.  y.  Bal- 
fany,  78  Minn.  370,  79  Am.  St.  Rep.  303, 
81  N.  W.  10;  Mead  v.  Rat  Portage  Lumber 
Co,  93  Minn.  343,  101  N.  W,  299;  D.  M. 
Osborne  4  Co,  y.  Hsrtin,  4  S.  D,  297,  56 
N,  W.  905;  Morris  v.  Wibaui,  159  111.  627, 
43  N.  E.  837;  Canham  v.  Piano  Mfg,  Co. 
3  N,  D.  229,  55  N.  W.  583;  35  Cyc.  ,'531. 

A  contract  making  a  person  the  exclu- 
sive agent  of  an  automobile  company  for 
the  sale  within  certain  territory  of  ita  auto- 
mobiles is  breached  by  the  action  of  the 
automobile  company  in  personally  selling 
cars  to  persona  residing  within  that  terri- 
tory, although  the  sale  ia  not  mode  within 
the  territory.  Illsley  v.  Peerless  Motor  Car 
Co.  177  111-  App.  459. 


a.  Loaa   of   prospective   profftB. 
1.  In  general. 

Loss  of  prospective  profits  may  be  re- 
covered for  a  breach  of  a  contract  of  this 
character,  breached  by  the  action  of  the 
automobile  company  by  selling  cars  within 
the  territory,  wlien  it  appears  to  have  been 
within  the  contemplation  of  the  parties  as 
a  probable  result  of  the  breach,  and  where 
it  ia  susceptible  of  proof  by  evidence  rea- 
sonably certain,  and  not  resting  chii  ,ly  on 
speculation,  conjecture,  or  surmise.  And  it 
is  not  necessary  that  the  damages,  in  order 
to  be  recoverable,  shall  be  calculable  with 
mathematical  accuracy,  for  there  may  be 
elements  which  can  be  determined  only  by 
approximation,  and  which  may  be  in  some 
degree  contingent  or  matter  of  opinion;  and 
yet  the  damages  as  a  whole  may  be  measured 
by  a  standard  as  definite  as  those,  in  the 
nature  of  things,  courts  and  juries  must  be 
guided  by  in  reaching  results  in  many  in- 
stances. Randall  v.  Peerless  Motor  Car 
Co.  212  Mass.  3,iZ,  99  N,  K.  221. 

T«sa  of  profit  may  have  been  found  to 
have  been  within  the  contemplation  of  the 
parties  to  a  contract  of  this  character  as 
the  result  of  its  hreach,  where  the  margin 
of  gross  profit  was  fixed  definitely  by  the 
contract  at  a  percentage  on  the  list  price 
of  the  autom(A)ileE,  and  the  contract  re- 
quires a  minimum  order  of  cara  at  a  stated 
price.  Under  such  circumstances  loss  of 
proflta  may  be  inferred  as  likely  to  flow  as 
a  reasonable  and  probable  consequence  of  a 
failure  to  perform  by  the  automobile  com- 
pany, or  by  its  sale  of  cars  within  the  pro- 
hibited territory  in  violation  of  the  terms 
of  the  contract,  for  deprivation  of  a  specific 
sum   of   money    from   the   sale  of  each   car 
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And  the  rule  is  the  same  nhers  daniageo 
for  breacb,  and  not  the  price  of  the  goods 
Botd,  is  Bougbt  to  be  recovered  by  the  seller. 

Thick  T.  Detroit.  U.  &  R.  R.  Co.  137  Mich. 
708,  109  Am.  St.  Rep.  3B4,  101  N.  W.  fl4; 
Xorrington  v.  Wright  and  SwcetBer  v, 
&lellick,  HUpra;  Gardner  t.  Caylor,  24  Ind. 
App.  521,  56  X.  E.  134;  Offutt  v.  W.'lla,  42 
Ala.  198;  Xewbery  ».  Fumival,  50  K.  Y. 
638;  NeU  v.  Yocum,  B  Sawy.  24,  16  Fed. 
leS;  PariEh  v.  United  Statt^H,  8  WaU.  4S9, 
10  L.  ed.  472;  Smoot's  Case,  16  Wall.  3(1, 
21  L.  ed.  107;  Ames  ».  Moir.  138  U.  S.  308, 
34  L.  ed.  »al,  11  Sup.  Ct.  Rep.  311;  35  Cjc. 
^4,  and  notes;  Fountain  City  Drill  Co.  v. 

wTongfullv  sold  would  cause  naturally  a 
ni-t  linancial  detriment  to  the  denier.  Ibid. 
Compare  with  lebcll  v.  Anderson  Car- 
riage Co,  170  Mich.  304,  134  N.  W.  457, 
holding  that  the  breach  of  «  contract  by  a 
manufacturer  of  automobilci!,  giving  the 
other  party  thereto  the  e.M.'ludive  agency 
for  the  aalp  of  such  automoliiW  within  a 
prescribed  territory,  coin  pen  Ration  to  be 
based  upon  com  missions  on  each  antomobile 
sold,  where  the  breach  was  the  wrongful 
and  fraudulent  terminatLon  of  the  contract 
by  the  maaufacturer.  docs  not  entitle  the 
dealer  to  recover  the  loss  of  prospective 
proBts,  although  it  was  shown  that  the 
manufacturer,  after  terminating  the  eon- 
tract,  had  sold  a  Urge  number  of  automo- 
biles within  the  ordinary  life  of  the  con- 
tract. The  court  was  influenced  in  reaching 
this  opinion  by  a  proviEiion  in  the  con- 
tract to  the  effect  tliat  the  manufacturer 
might  tenniiiate  it  if  the  manner  of  con- 
ducting the  si'lling  agency  i>'as  not  satis- 
factory, providing  tlie  dealer  after  receiv- 
ing sixty  days'  notice  of  dissatisfaction  did 
not  remedy  the  matter  complained  of.  The 
court  »aid  that  the  effect  of  this  clause  was 
to  render  the  contract  executed  only  for  the 
period  of  time  it  had  actually  run,  and  for 
tlie  balanci'  of  the  time  it  wa«  executory, 
and  heme  the  plaintiff  was  entitled  to  re- 
cover damages  only  tor  the  time  it  was  exe- 
cuted, if  it  uas  wrongfully  canceled.  This 
di-clsion  seems  to  be  at  variance  with  thoac 
already  conxidered.  and  jiarticutarly  with 
Wier  V.  American  I,.oconiotive  Co.  21.^  Mbhb. 
303,  102  N.  K.  4fil.  As  to  the  essential 
facts,  these  eaepB  are  very  similar.  In  each 
case  the  contract  related  to  the  sale  of 
automobiles  of  a  kind  whose  reputation  had 
not  yet  been  established,  and  in  each  case 
the  other  party  to  the  contract  was  a  dealer 
who  had  not  established  a  repntstion  or 
husineaa  as  a  dealer  in  automobiles.  The 
only  important  difference  between  the  two 
cases  is  that  in  the  Mirhigan  case  the  con- 
tract contained  a  provision  entitling  the 
automobile  company  to  cancel  the  contract 
if  the  business  of  the  dealer  was  not  run 
to  his  satisfaction,  providing  notice  of  such 
dissatisfaction  was  given  to  the  dealer,  and 
the  latter,  within  a  certain  time,  did  not 
remedy  the  matter  complained  of.  This  pro- 
vision the  court  construed  aa  giving  the  an- 
L.R.A.1915B. 


Lindquist,  22  8.  D.  7,  114  N.  W.  10B8; 
Scheer  v.  Clinton  Falls  Nurjery  Co.  20  N. 
D.  1,  124  N.  W.  1115. 

PIsk,    J.,   delivered   the   opinion    of   the 


This  agreement,  made  this  8th  day  of 
October,  A.  D.  1910,  at  Lakota,  North  Dako- 
ta, between  the  Interstate  Motor  Car  Com- 
pany, party  of  the  first  part  (hereinafter 
known  as  the  distributers),  anil  W.  D.  Uile, 

tomobile  company  the  arbitrary  right  to 
cancel  the  contract  if  baaed  upon  any  dis- 
satisfaction with  the  management  by  the 
dealer  of  his  buainess,  without  reference  to 
whether  the  dissatisfaction  was  reasonable 
or  unreasonable,  real  or  fancied,  provided 
the  automobile  company  acted  in  good  faith. 
In  reaching  this  conclusion,  the  court  ap- 
parently overlooked  the  effect  upon  this  gen- 
eral clause  of  the  provision  requiring  notice 
to  the  dealer  of  diaaatisf action,  and  giving 
the  latter  sixty  days  in  which  to  remedy 
the  matter.  Construing  the  clause  as  a 
wliole.  it  would  seem  clear  that  it  was  not 
intended  thereby  to  provide  for  the  right 
of  the  defendant  automobile  company  to 
terminate  the  contract  if,  according  to  its 
own  fancy  and  judgment,  the  business  was 
not  conducted  to  its  satisfaction.  This  pro- 
vision tends  strongly  to  indicate  that  the 
dissatisfaction  of  the  automobile  company 
must  Ire  reasonable  and  juatiJied.  and  that 
it  was  not  intended  that  whimsical,  arbi- 
trary, or  impossible  exactions  might  there- 
by be  imposed  upon  the  dealer,  as  to  the 
manner  iu  which  he  should  conduct  the 
business.  The  very  limitation  upon  the 
manufacturer  of  right  to  complain,  by  giv- 
ing  the  dealer  the  right  to  change  his  mode 
of  business  in  order  to  ohviatc  the  objec- 
tions made,  within  sixty  dayti  from  notice 
of  dissatisfaction,  would  seem  to  require  a 
cnnstruetibn  that  the  dissat  intact  ion  of  the 
automobile  company  must  be  based  upon 
reasonable  objections  and  reasonably  within 
the  power  of  the  dealer  to  remedy,  and  such 
as  might  reasonably  be  within  the  con- 
templation of  the  parties  at  the  time  of 
entering  into  the  contract.  This  clause. 
tlierefore,  should  not  affect  the  rule  as  to 
tlie  measure  of  damages  recoverable.  In 
this  connection  it  is  also  to  be  observed 
that  the  actual  number  of  automobiles  sold 
by  the  manufacturer  within  the  territory 
granted  the  dealer  was  held  to  be  no  evi- 
dence upon  which  to  base  the  damages  re- 
coverable, because  it  did  not,  and  could  not. 
appear  that  the  plsintitf  would  use  the  same 
methods  as  the  defendant  in  procuring  such 
sales.  This  holding  is  answered  by  the  rule 
already  referred  to,  that  the  defendant, 
under  such  circumstances,  is  estopped  to 
deny  that  the  plaintiff  would  have  made 
such  sales. 
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part;     of     the     second     part     (hereiii«.fter 
knowu  as  the  dealer),  witiiesseth: 

{1|  That  the  distributers  hereby  grant 
unto  said  dealer  the  right  to  sell  Interstate 
cars  in  the  following  described  territory, 
to  wit;  WillianiB,  McKenzie,  Billings,  Bow- 
man, Burke,  Montraile,  Dunn,  Stark,  Het- 
tinger and  Adams  counties.  (The  Inter- 
state Motor  Car  Company  reserves  the 
right  to  cancel  any  of  the  above  counties 
if  no  agency  appointed  on  or  before  June 
1,  1911,  by  the  dealer.) 

(2)  The  distributers  hereby  agree  to  sell 
to  the  dealer  Interstate  cars  with  standard 
catalogue  equipment  at  a  discount  of  20 
per  cent  from  liat  price  thereof.  The  price 
of  Interstate  care,  in  standard  "Touring," 
"Roadster,"  or  "Demi-Tonneau"  types,-  with 
full  lamp  equipment,  magneto,  horn,  and 
tools,  shall  be  Sl,760  f.  o.  b.  factory  at 
Muncie,   Indiana. 

(3)  The  distributers  reserve  the  right  to 
change  all  prices  and  discounts  mentioned 
in  this  contract,  upon  two  weeks'  notice  in 
writing,  duly   mailed  to  the  dealer. 

(4)  No  order  for  aulomobiles,  automo- 
bile parts,  or  attachments  shall  be  binding 
upon  said  distributers  unless  said  order 
shall  clearly  specify  kinds  and  styles,  dates 
of  shipment,  etc.,  and  unless  it  is  accepted 
bj*  the  distributer  at  least  thirty  days  pri- 
or to  date  of  delivery,  and  all  such  orders 


and  acceptances  shall  be  in  writing  and 
subject  to  delays  caused  by  strikes,  fires,  ot 
other  causes  beyond  manufacturer's  con- 
trol, 

(5)  The  failure  of  the  distributers  to  en- 
force at  any  time  any  of  the  provisions  of 
this  agreement,  or  to  exercise  any  option 
which  is  herein  provided,  or  to  require  at 
any  time  performance  by  the  dealer  ot  any 
of  the  provisions  hereof,  shall  in  no  way  be 
construed  to  be  a  waiver  thereof,  not  in 
any  way  affect  the  validity  of  this  contract 
of  any  part  thereof,  or  the  right  of  the  dis- 
tributers to  hereafter  enforce  the  same. 

<a|  The  distributers  shall  not  be  liable 
for  any  failure  ot  performance  on  its  part 
when  said  failure  of  performance  shall  l>a 
due  to  fire,  strike,  insurrection,  or  any  oth- 
er cause  beyond  its  control. 

(7)  It  is  expressly  understood  and  agreed 
that  the  title  to  each  and  every  automobile, 
and  to  all  automobile  parts  furnished  to 
said  dealer,  under  the  terms  of  this  agree- 
ment, shall  be  and  remain  in  the  distribut- 
ers' name  until  same  is  paid  for  in  full,  in 
cash. 

(S|  It  is  further  agreed  that  the  distrib- 
uters shall  not  be  liable  to  the  dealer  for 
any  loss  or  damage  to  aulomobiles  or  oth- 
er goods  furnished  under  this  contract, 
while  the  same  are  in  the  custody  ami  pos- 


1>,  Right  to  conHtHer  aalea  made  by 
manufacturer  in  dealer' m  territitry  in 
oomputino  latter'a  damage. 


e  of  damages  for  a  breach  of 
a  contract  making  a  person  exclusive  agent 
for  the  sale  of  automobiles  within  a  desig- 
nated territory,  breached  by  the  sale  of  au- 
tomobiles within  such  territory  by  the 
manufacturer,  is  the  proltta  which  the  plain- 
tiff was  deprived  of  by  the  sales  made  with- 
in his  territory.  This  is  determined  by  the 
number  of  such  sales;  since  it  is  the  duty 
of  the  manufacturer  to  refer  to  his  agent 
having  a  right  to  exclusive  territory,  all 
inquiries  for  cars  within  his  territory,  and 
the  presumption  is  if  that  had  been  done 
the  agent  would  have  made  the  sales. 
Sparks  v.  Reliable  Dayton  Motor  Car  Co. 
SS  Kan.  29,  no  Pac.  363,  Ann.  Cas.  19120, 
I2S1. 

It  may  fairly  be  inferred  that  for  the 
breach  of  a  contract  establishing  an  exclu- 
sive sales  agency  for  the  sale  of  automobiles 
within  a  designated  territory,  where  the 
compensation  of  the  dealer  is  a  commis- 
sion upon  the  list  price  of  cars  sold,  that 
the  parties  contemplated  as  the  measure  of 
damages  for  a  breach  thereof  by  the  wrong- 
ful act  of  the  manufacturer  in  making  sales 
within  this  territory,  the  amount  which 
the  dealer  would  have  received  if  he  had 
made  the  sale  or  sales,  and  this  to  be 
baaed  upon  the  list  price  although  the  manu- 
facturer sold  for  less  than  that  amount. 
L.R.A.lfil.'iB. 


Wier  V.  American  Locomotive  Co.  216  Mass. 
393,  102  N.  E.  481, 

Proof  may  be  given  of  a  trade  usage  by 
which  one  having  the  exclusive  territory  for 
the  sale  of  automobiles  is  entitled  to  a  com- 
mission on  sales  made  within  his  territory, 
without  reference  to  whether  or  not  the 
sate*  are  made  by  or  through  him,  and  in- 
cluding sales  made  by  bis  principal.  Oar- 
field  v.  Peerless  Motor  Car  Co.  139  Mass. 
39S,  75  N.  E.  695. 

In  Randall  v.  Peerless  Motor  Car  Co.  212 
Mass.  3B2,  99  N.  E.  221,  it  is  held  proper 
for  the  jury  to  take  into  consideration,  in 
tixing  the  amount  of  damages  recoverable' 
by  a  dealer  from  a  manufacturer  of  auto- 
mobiles for  the  breach  of  a  contract  giving 
him  the  exclusive  agency  for  a  sale  of  au- 
tomobiles within  a  certain  territory,  the 
number  of  cars  actually  sold  by  the  defend- 
ant during  the  life  of  the  contract,  and 
those  of  other  makes  sold  by  the  plaintiff 
and  others,  together  with  evidence  as  to 
the  expense  of  conducting  the  plaintiff's 
business.  And  it  is  said  that  this  and  other 
evidence  may  furnish  knowledge  extensive 
enough  to  be  a  basis  for  inference  as  to  the 
number  of  cars  the  plaintiff  might  have 
sold  but  for  the  wrongful  act  of  defendant. 

And  it  has  been  held  in  this  connection 
that  the  net  profits  of  a  retail  automobile 
dealer  are  arrived  at  by  deducting  all  the 
expenses  of  carrying  on  the  business, — the 
cost  of  employees,  advertising,  keeping  the 
cars   in    repair,    shop   and   garage.,  and    of 
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■ewiDD  of  any  railroad,  express  company, 
or  other  common  carrier  in  transit. 

(»|  AH  claims  on  account  of  material 
Bust  be  mode  b;  the  dealer  within  sixty 
days  after  the  delivery  of  automobiles,  etc., 
to  the  dealer's  customers,  and  upon  any 
such  material  being  submitted  to  the  manu- 
facturer properly  tagged,  giring  the  motor 
number  of  the  automobile  from  which  the 
same  was  taken,  the  name  and  addreas  of 
the  owner,  and  the  date'ot  tale  when  new, 
and  the  date  when  said  part  w«a  taken 
from  said  automobile,  or  gratuitous  ex- 
change of  part  was  made,  and  such  other 
informatioQ  a*  m»j  from  time  to  time  be 
preacribed  by  the  manufacturer,  manufac- 
turer agreea  to  replace  such  parts  gratis,  if, 
upon  examination  of  the  same,  it  sbsll,  in 
the  opinion  of  the  manufacturer,  be  found 
to  be  defective  in  workmanship  and  materi- 
al; the  freight  or  express  charges  on  said 
part  so  returned  to  the  manufacturer  for 
credit  or  replacement  must  in  all  cases  be 
prepaid  by  the  dealer;  and  all  claims  on 
account  of  defective  tiret,  rims,  coils,  radi- 
ators, and  other  equipment  not  munufac- 
tured  by  the  Interstate  Automobile  Com- 
pany, must  be  made  by  said  dealer  to  the 
respectire  manufacturers  of  such  tires, 
riEDs,  coils,  radiators,  and  other  equipment. 

(ID)  The  dealer  hsreby  orders  and  agrees 
to  take  and  pay  for  not  less  than  SO  In- 

eveiytbing  incidental  to  the  business,  should 
be  deducted  in  ascertaining  the  damages  a 
retail  dealer  is  entitled  to  recover  for  the 
rrongfnl  termination  of  his  contract;  and 
while  the  jury  may  consider  the  number 
of  automobiles  sold,  they  should  also  take 
into  consideration  the  fact  that  the  succes- 
sor to  such  dealer  had  a  very  much  larger 
retail  selling  force  than  such  dealer  hod. 
French  v.  Pullman  Motor  Car  Co.  242  Fa. 
136,  68  Atl.  ST6. 

But  it  has  been  declared  that  the  measure 
of  damages  for  the  breach  of  a  contract 
making  the  plnintilT  the  exclusive  agent  for 
the  seller  in  the  sale  of  automobiles  within 
a  designated  territory,  breached  by  the  sale 
of  automobiles  to  persons  residing  within 
such  territory,  is  the  actual  damages  suf- 
fered, and  this  must  be  proven  bv  the 
plaintiff.  It  is  not  sufficient  for  him  to 
prove  that  sales  have  been  made  by  the 
maiiufacturei',  unless  he  also  proves  it  to 
be  a  custom  or  usage  to  pay  tlie  agrnt  the 
prescribed  commission  upon  earn  sold  with- 
in bis  territory.  In  the  absence  of  such 
proof,  to  recover  aubatantiai  damages  based 
upon  such  sales,  lie  must  show  that  the 
salcfl  might  have  been  made  by  him  had  the 
manufacturer  not  made  same.  Illslpy  v. 
Peerless  Motor  Car  Co.  177   111.  App.  459. 

And  see  I  shell  v.  Andpraon  Carriage  Co. 
170  Mich.  304,  136  N.  W.  457,  commented 
upon  at  length.  But  see  infra  3,  as  to 
eatoppel  of  manufacturer  to  deny  that  dealer 
would  havp  made  sales  he  made. 
L.R.A.IOl.'iB, 


terstate  cars  of  the  types,  and  on  the  dates 
as  hereinafter,  indicated; 

Touring  Car. 

Jan.    leil Three 

Feb.    1911 Three 

Mar.   1811 Three 

Apr.    1911 Six 

May,  1911 Nine 

June,  1911 Twelve 

July,  IBll Eight 

Sep.    1911 

Oct.    1911 

Nov.   1910 Three 

Dec.     1910 Three 

(11)  The  dealer  has  deposited  with  the 
distributers  the  sum  of  11,850  to  apply  at 
the  rate  of  925  per  car  on  the  cars  ordered 
as  above;  said  sum  will  be  credited  by  the 
distributers  to  the  dealer,  and  will  be  re- 
paid as  ears  are  delivered  and  paid  for,  at 
the  same  rate,  except  that  any  or  all  of 
aaid  deposit  may,  at  the  option  of  the  dis- 
tributer, be  credited  against  any  parts  or 
open  account  due  the  distributers  from  the 
dealer,  and  the  balance,  if  any,  will  be  cred- 
ited j>ro  rata  on  each  car  taken.  The  bal- 
ance of  the  price  of  each,  over  and  above 
the  amount  prepaid  and  credited  against  it 
as  aforesaid,  shall  be  paid  at  the  time  of 
shipment  or  on  presentation  of  sight  draft 
wiUi  bill  of  lading  attached. 

3.  Eatoppel    of   numufacturer    U>    dBtiy 
that  dealer  toould  have  made  aaiea  he 

A  manufacturer  of  automobiles  who,  after 
making  another  his  exclusive  agent  within 
a  prescribed  territory  for  the  sale  of  his 
automobiles,  breaches  his  contract  by  mak- 
ing sales  within  such  territory,  in  an  action 
against  him  tor  damages  for  such  breach, 
ia  estopped  by  his  wrongful  conduct  to  aaBert 
that  the  plaintiff  would  not  have  made  such 
sales.  Schiffman  v.  Peerless  Motor  Car  Co. 
13  Cal.  App.  600,  no  Pac,  46(1;  Sparks  v. 
Reliable  Dayton  Motor  Car  Co.  85  Kan.  29, 
116  Pac.  363,  Ann.  Gas.  19I2C,  1251;  Wier 
V,  American  Locomotive  Co.  21S  Mass.  303, 
102  N.  E.  481;  Cofield  v.  E.  A.  Jenkins 
Motor  Car  Co,  89  S.  C.  439,  71  S.  E.  96(1; 
contra  see  Isbell  t.  Anderson  Carriage  Co, 


of  damages  recoverable  by  a 
jobber  in  automobiles  for  breach  of  contract 
by  B  dealer  in  automobiles  to  purchase  a 
certain  number  of  automobiles  is  not  the 
difference  between  the  contract  price  and 
the  market  price,  but  the  amount  of  profits, 
if  any,  lost  by  the  breach,  and  the  burden 
is  upon  him  to  prove  same.  Tedford  Auto 
Co.  V.  Horn,  —  Ark.  — ,  169  S.  W.  133. 

Where  a  dealer  in   automobiles  make*  a 
deposit  upon   automobiles   which   he   agrees 


IIS 


NORTH  DAKOTA  sLl'ItEMK  COURT. 


(12)  The  dealer  further  agreei: 
(n)  That  he  will  naiiitain  at  kII  times 
the  manuracturer'B  list  price  for  automobiles 
and  parta,  and  that  he  will  not  by  riibatea, 
allowances,  donations,  or  by  other  means, 
evade  the  spirit  of  this  clause. 

(b)  That  at  the  end  of  each  week  the 
dealer  will  report  to  the  distribtitere  the 
names  and  addreases  of  all  purchasera  of  In- 
terstate cars,  together  with  factory  number 

(c)  That  he  will  faithfully  represent  and 
advertise  such  automobiles  i  make  all  rea- 
sonable efforts  to  promote  and  increase  the 
sales  thereof;  keep  in  stock  at  least  one  of 
Interstate  manufacture,  for  the  sole  purpose 
of  demonstrating  and  exhibiting  to  prospec- 
tive purchasers,  and  maintain  the  same  iu 
good  order  and  repair. 

(d)  That  he  will  respond  promptly  to  all  i 
inquiries  respecting  the  purchase  of  a  aid  au- 
tomobiles; keep  the  distributers  fully  in-  j 
formed  as  to  the  number  of  inquiries  for,  j 
and  sales  of  automobiles  within  said  terri-  I 
tory,  and  any  other  matters  affecting  the  . 
interests  of  the  distributers  in  connection  | 
with  this  agreement;  sell  all  Vehicles  cov-  , 
ered  by  this  agreement  and  all  their  parts  ' 
and  attachments  at  the  selling  prices,  ac-  i 
cording  to  lists  thereof  to  be  furnished  by  I 


said  distributers;  that  he  will  do  nothing 
that  will  In  any  way  infringe,  impeach,  or 
lessen  the  value  of  any  of  the  patents  under 
which  the  manufacturer  mokes  such  ve- 
hicles; and  will  not  sell  nor  offer  for  sale, 
directly  or  indirectly,  any  new  automobiles 
or  motor  cars,  except  the  following  lines, 
the  sale  of  which,  by  the  dealer,  b  hereby 
approved  by  the  distributers. 

(g)  That  if  this  contract  to  take  and 
pay  for  car?  is  unfulftlled  by  the  dealer,  the 
distributers  may  retain  the  amount  of  any 
deposits  remaining  to  his  credit,  as  liqui- 
dated damages  for  the  breach  thereof. 

(h)  That  all  parta  ordered  shall  be 
shipped  C.  0.  D. 

(i)  That  he  will  not  materially  change 
any  car  manufactured  by  the  manufacturer, 
nor  assign  this  contract  or  any  rights  here- 
under, without  the  written  consent  of  the 
distributers. 

(j)  That  he  will  not  sell  any  new  c&r 
manufactured  by  the  manufacturer  of  In- 
terstate cars,  or  any  parts  or  accessories 
thereof,  in  any  territory  other  than  that 
above  described,  except  that,  should  say 
person  or  persons  residing  elsewhere  come 
nntiolicited  to  the  dealer's  place  of  business, 
sales  may  be  made  for  the  delivery  of 
cars  off  the  floor;     Provided,  however,  That 


to  purchase  under  a  contract  giving  him  the 
agency  thereof  in  a  certain  territory,  and 
tile  contract  ia  not  canceled  by  the  other 
party  during  its  life,  the  dealer  is  entitled 
to  recover  a  deposit  made  upon  the  auto- 
mobiles, although  he  did  not  buy  the  auto- 
mobiles according  to  the  rontract,  where  no 
damages  as  a  result  of  the  breach  were 
proved  by  the  seller.     Ibid. 

Where  the  purchaser  of  a  speciHc  number 
of  automobiles  under  an  agency  contract  de- 
posited a  certain  sum  of  money  to  apply 
upon  the  purchase  price,  and  received  one 
ear  but  never  received  the  other  cars  stipu- 
lated for,  due  to  his  failure  to  furnish  ship- 
ping directions,  and  thereafter  the  manu- 
facturer eitercised  a  privilege  reserved  in 
the  contract,  to  cancel  it,  he  cannot,  after 
thus  canceling  the  contract,  apply  tlie  bal- 
ance of  the  money  deposited  upon  the  pur- 
Hiase  price  of  the  car  already  shipped  and 
settled  for.  on  the  theory  that  he  is  entitled 
to  the  full  list  price  of  the  car  without  de- 
ducting  any  discount  therefrom,  because  of 
the  failure  of  tbe  dealer  to  enable  him  to 
ship  the  other  cars  by  furnishing  shipping 
directions  before  the  contract  was  canceled. 
Drake  v.  White  Sewing  Maoh,  Co.  13.1  App. 
Div.  446,  118  N.  Y.  Supp.  ITS,  affirmed 
without  opinion  in  IBB  N.  Y.  596,  B3  N.  E. 
1120. 

Where  there  is  a  provision  in  an  agency 
contract  for  the  sale  at  retail  of  auto- 
mobiles, by  which  the  dealer  agrees  to  pur- 
chase a  certain  number  of  cars  for  a  cer- 
tain discount  from  the  list  price,  a  further 
provision  that  in  event  of  his  failure  to  take 
that  number  of  cars,  a  dilTerent  discount 
L.R,A.l»loB. 


is  provided  for,  does  not  constitute  a,  stipu- 
lation for  liquidated  damages,  and  does 
not  preclude  a  recovery  from  the  dealer  of 
actual  damages  based  on  his  failure  to  take 
the  number  of  cars  contracted  for.  Klamter 
v.  C.  V.  G.  Import  Co.  61  Misc.  2.5.>.  113 
N.  Y.  Supp.  716. 

An  agreement  establishing  a  retail  sale 
agency  for  the  sale  of  automobilea,  and  an 
agreement  by  the  dealer  to  purchase  live 
cars  "optional,"  together  with  the  payment 
of  a  sum  of  money  by  the  latter,  a  portion 
thereof  to  apply  upon  the  purchase  price 
of  the  five  cars  and  the  balance  upon  the 
first  car  delivered,  constitute  a  bindin;r 
contract  for  the  sale  of  the  five  ears,  and 
the  dealer  is  liable  in  damages  to  the  manu- 
facturer for  his  breach  of  agreement  to  or- 
der and  receive  said  cars.  Alden  v.  Kaiser. 
121  Minn.  Ill,  HO  K.  W.  343. 

And  see  Gile  v.  I.vtebstate  Motob  Car 
Co.,  holding  that  where,  under  a  contract 
establishing  a  sales  agency  for  the  sale  of 
automobiles,  the  dealer  orders  a  certain 
Dumber  of  cars  and  makes  a  deposit  upon 
the  purchase  price,  which  the  automobile 
company  may  retain  as  liquidated  damages 
for  breach  of  the  contract  by  the  dealer  to 
take  and  pay  for  cars,  the  dealer  is  not 
entitled  to  recover  any  part  of  this  deposit 
where  he  fails  to  take  the  cars  speoilied. 
anil  during  the  life  of  the  contract  the 
manufacturer  does  not  refuse  to  ship  any 
cars  ordered,  although  the  contract  contains 
a  provision  that  no  order  for  automobilea 
shall  be  binding  upon  the  distributers  un- 
less accepted  at  least  thirty  days  prior  to 
date  of  delivery.  A.  Q.  S. 


GILK  V.  INrEEBlATE  MOTOR  CAR  CO. 


119 


ahould  any  reduction  in  price,  rebate,  do- 
natioD  in  the  form  of  freight  chftrfset,  extra 
equipment,  or  other  ap«elat  inducement,  ex- 
presBed  or  implied,  b«  offered  to  eftect  such 
uUe,  the  same  ahall  be  cone  trued  aa  a  vio- 
lation of  the  spirit  of  tbia  contract,  and 
the  distributers  may,  after  hearing  both 
■ides,  arbitrarily  bo  decide  and  require  tbe 
dealer  to  pa;  tbe  full  or  any  part  of  the 
diacount  to  the  dealer  in  whose  territory 
tbe  buyer  may  hare  his  legal  reaideace. 

(13)  It  is  mutually  understood  and 
■greed: 

(a)  That  this  contract  shall  be  inter- 
preted and  construed  according  to  the  laws 
of  the  state  of  North  Dakota. 

<b)  That  this  contract  shall  expire  by  iU 
own  limitation  on  September  1,  I91I,  or 
may  be  canceled  by  either  party  upon  thirty 
days'  written  notice,  given  to  tbe  other  by 
registered  letter,  and  such  cancelation  of 
thia  contract  shall  operate  ae  ■  cancelation 
of  all  orders  for  automobilea,  automobile 
parts,  or  attachments  which  may  have  been 
received  from  said  dealer,  and  wbieb  have 
not  been  shipped  prior  to  the  date  when 
such  cancelation  takes  effect,  but  shall  not 
e&lKel  any  standing  accounts  for  automo- 
biles, parts,  etc. 

(e)  That  after  tbe  termination  of  this 
agreement  for  cause  or  as  above  prescribed, 
the  continuance  of  the  sale  of  such  auto- 
mobiles, or  the  referring  of  inquiring  by  the 
dietribnters  to  the  dealer,  shall  not  be  con- 
strued as  a  renewal  of  this  agreement  for 
uiy  specified  period  of  time;  but  all  orders 
accepted  by  the  distributers,  and  all  sales 
made  by  the  dealer  after  such  termination 
of  thia  contract,  shall  be  governed  by  the 
terms  and  conditions  thereof. 

This  agreement  to  be  valid  must  bear  tbe 
signatures  of  the  president  and  ae<n-etary 
of  the  Interstate  Motor  Car  Company. 

In  witness  whereof,  the  said  parties  here- 
to have  signed  this  agreement  the  day  and 
year  first  above  written. 

Interstate   Motor  Car   Co., 

(The  Distributers.) 
Geo.  L.  Barrett,  President. 
,             Secretary. 


Pursuant  to  the  terms  of  auoh  contract 
plaintiff  depoi^ited  with  defendant  the  sum 
of  11,250.  Whether  such  deposit  was  in 
cash  or  by  the  transfer  to  defendant  of 
certain  personal  property  is  not  here  ma- 
terial. That  the  contract  in  this  respect 
was  complied  with  by  plaintiff  is  conceded. 
It  ie  also  conceded  that  plaintiff  during  the 
entire  life  of  such  contract  exercised,  un- 
molested, tbe  right  conferred  on  him  by 
•ucb  instrument  of  canTassiog  the  territory 
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therein,   consisting   of   ten   counties   in   the 

northwestern  portion  of  tliis  state,  for  pros- 
pective purchasers  of  Interstate  cars,  and 
that  defendant  in  good  faith  lent  him 
friendly  assistance  in  such  work.  It  is 
also  undisputed  that  plaintiff  failed  to  se- 
cure a  single  order,  and  that  as  a  conse- 
quence he  not  only  failed  to  order  and 
pay  Cor  5U  cars,  which  he  agreed  to  do  by 
tbe  terms  of  such  contract,  but  he  did  not 
order  or  pay  for  any  of  such  cars  whatever. 
It  cannot  be  questioned  but  that  such  con- 
tract was  fairly  and  in  good  faith  entered 
into  by  both  parties,  and  that  they  both 
in  good  faith  eniieavored  to  perform  the 
same;  also  that  the  only  breach  thereof  was 
occasioned  by  plaintiff's  inability  and  fail- 
ure (whether  tlirough  incompetency  or 
otherwise  being  immaterial)  to  find  pur- 
chasers BO  as  to  enable  him  to  order  and 
pay  for  the  50  cars  aforesaid.  During  (he 
entire  time  in  which  such  contract  was  in 
force,  no  attempt  was  made  by  either  party 
to  rescind,  cancel,  or  treat  the  contract  at 
an  end  for  any  reason  wbateoever;  both 
apparently  treating  tbe  same  as  in  all  re- 
spects a  valid  and  enforcoable  contract. 
The  evidence  also  tends  to  show  that  during 
all  such  period  of  time  defendant  held  it- 
self ready,  able,  and  willing  to  furnish 
such  cars  as  plaintiff  might  order,  upon  the 
terms  stated  in  the  contract. 

Shortly  after  the  expiration  of  the  con- 
tract, and  on  September  25,  IDll,  this 
action  was  eoinmenced  to  recover,  as  the 
complaint  alleges,  as  for  money  had  and 
ved,  tbe  sum  of  $1,000,  being  the 
unt  claimed  by  plaintiff  to  have  been 
deposited  with  defendant  under  such  con- 
tract. Defendant  answered,  setting  up  the 
contract  aforesaid,  and  alleging  that  the 
sum  claimed  in  the  complaint  was  deposited 
with  it  pursuant  to  such  contract,  alleging 
plaintiff's  breach  thereof,  and  asserting  its 
right  to  retain  such  deposit  as  liquidated 
damages  pursuant  to  tbe  terms  of  tbe  agree- 
ment; and  also  alleging  facts  tending  to 
show  that  by  plaintiff's  breach  defendant 
suffered  damages  in  a  sum  in  excess  of  the 
amount  of  such  deposit.  Such  answer  also 
alleges  by  way  of  counterclaim  a  cause  of 
in  in  its  favor  and  against  plaintiff 
upon  a  promissory  note  for  $350  and  in- 
terest, executed  and  delivered  by  defendant 
to  plaintiff  on  October  8,  1910.  At  the 
conclusion  of  the  testimony  the  trial  court 
directed  tbe  jury  to  return  a  verdict  in  de- 
fendant's favor,  both  on  the  cause  of  action 
alleged  in  tlie  complaint  and  on  the  defend- 
ant's pouuterclaini  aforesaid.  Thereafter 
the  trial  court  granteit  plaintiff's  motion 
for  a  new  trial,  and  from  the  order  defend- 
ant appeals. 

The  sole  error  assigned  is  tbe  granting  of 
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the  new  trial.  The  grounds  for  making  such 
order  appear  in  a  memorandum  defiaion  set 
uut  in  tbe  abstract,  and  in  substance  art 
that  error  was  cominitted  in  directing  thi 
verdict  for  defendant,  because  of  lack  of 
proof  that  defendant  ever  offered  to  deliver 
the  cars  to  the  plaintiff  under  the  contract] 
the  court  saying;  "If  plaintiff  had  refused 
to  accept  the  csra  before  time  of  delivery 
and  acceptance  had  arrived,  defendant 
would  not  be  required  to  offer  to  perform 
as  a  prerequisite  to  relief  by  recovery  of 
damages."  The  learned  trial  court  evident- 
ly misconstrued  defendant's  answer  wherein 
It  alleged  sueh  damages  merely  as  defensive 
matter,  and  not  by  way  of  counterclaim. 
Defendant  did  not  seek  to  reeover  such 
damages  under  the  contract  on  account  of 
plaint ifTs  breach  thereof,  but  it  merely 
sought  to  plead  and  show  such  damages  by 
way  of  defense.  In  other  words,  it  was  not 
incumbent  on  it  to  allege  such  matters  at 
all,  for  the  same  or  any  other  facts  tend- 
ing to  show  a  want  of  equity  in  plaintiff's 
claim  were  provable  under  the  denials  in 
the  answer.  27  Cvc.  881,  and  cases  cited 
in  note  16. 

In  Hawks  v.  Hawks,  124  Mass.  437,  in 
speaking  on  this  subject  the  court,  among 
other  things,  said :  "The  general  denial 
called  on  the  plaintiff  to  prove  not  only  the 
receipt  of  the  money  by  the  defendant,  but 
that  he  received  it  under  circumstances 
which  gave  the  plaintiff  a  right  to  recover 
it.  The  defendant  was  entitled,  under  his 
answer,  to  establish  any  facts  which  would 
disprove  the  plaintiff's  case.  It  was  open 
to  him  to  show  that  lie  did  not  receive 
tlie  money,  and  that,  if  he  did  receive  it, 
he  was  under  no  obligation  to  pay  it  to 
the  plaintiff." 

In  the  flret  opinion  we  reached  a  conclu- 
sion favorable  to  respondent.  A  rchearLng 
was  ordered,  and  the  case  has  been  reargued, 
and  upon  further  consideration  we  feel  con- 
strained to  depart  from  the  views  former- 
ly expressed,  and  to  now  hold  that  the 
order  granting  such  new  trial  was  errone- 
ous. The  following  reasons  prompt  us  to 
arrive  at   this   conclusion. 

The  action  being  for  money  had  and 
received,  it  concededly  follows  that  no  re- 
covery can  be  had  by  plaintiff  without  show- 
ing facts  from  which  the  law  raises  an  im- 
plied promise  on  defendant's  part  to  repay 
to  plaintiff  such  deposit.  In  order  to  raise 
such  an  implied  promise,  it  is  elementary 
that  facts  must  be  shown  from  which  it 
is  made  to  appear  that  in  equity  and  good 
conscience  defendant  ought  not  to  retain 
such  deposit.  Plaintiff  has  established  such 
a  showing,  provided  his  premise  be  sound 
that  he  has  received  no  consideration  for 
such  deposit,  or  that  such  consideration  has 
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,  wholly  failed.  Numerous  authorities  are 
cited  by  him  where  recoveries  were  stu- 
tained  because  of  failure  of  consideration. 
Such  authorities  no  doubt  announce  a.  cor- 
rect rule,  but  are  they  applicable  to  tbe 
facts  in  the  case  at  bar!  We  think  not. 
It  seems  to  be  the  contention  of  respond- 
ent's counsel  that  such  contract  merely 
amounts,  in  substance  and  effect,  to  an 
executory  agreement  for  the  purchase  and 
sale  of  50  automobiles,  and  that  such  de- 
posit was  exacted  and  paid  as  and  for  a 
part  payment  la  advance  on  the  purchase 
price,  in  the  nature  of  a  guaran^  or  e*rn. 
est  money  for  the  faithful  performance 
thereof  by  respondent,  the  same  to  be  cred- 
ited at  the  rate  of  $25  on  each  car  when 
purchased,  and  that  defendant  breached 
such  contract  by  failing  to  deliver  or  tend- 
er for  delivery  to  plaintiff  any  of  the  earn. 
That  as  a  consequence  plaintiff  received  no 
consideration  for  the  deposit,  or  that  such 
consideration  kas  wholly  failed  through  the 
fault  of  defendant.  "The  fallacy  of  such 
contention  is  made  apparent  from  an  in- 
spection of  the  contract  and  a  review  of 
the  evidence.  What,  in  brief,  are  the  sa- 
lient features  of  this  contract  In  consider- 
ation of  plaintifl^s  promise  to  purchase  and 
pay  for  at  least  50  Interstate  cars  at  stated 
times,  and  to  advance  to  defendant  auoh 
deposit  of  •l,2g0  to  be  applied  on  the  pur- 
chase price  as  above  stated,  defendant 
granted  to  plaintiff,  for  a  specified  period 
of  time,  tbe  enclnsive  right  to  sell  such 
cars  in  ten  counties  of  the  state,  and  obli- 
gated itself  to  furnish  such  cars  as  plain- 
tiff  might  order  at  certain  discounts  from 
list  prices.  This,  in  the  eye  of  the  law, 
was  a  valuable  right.  That  it  ultimately 
proved  to  be  valueless  to  him  does  not 
justify  the  claim  that  such  right  was  of 
no  value  in  the  eye  of  the  law.  If  plain- 
tiff bad  been  successful  in  securing  pur- 
chasers of  cars,  such  right  or  privilege  might 
have  resulted  in  great  benefit  and  profit  to 
him.  He  was  not  restricted  t<i  the  sale  of 
eu  cars.  No  limitation  as  to  the  number 
was  stipulated.  How.  therefore,  under  any 
possible  theory,  can  he  properly  ignore  this 
important  provision  of  the  contract,  and 
successfully  assert  that  the  entire  consider- 
ation for  this  advance  payment  or  deposit 
has  failed  because  no  cars  were  in  fact 
sold?  Was  not  the  grant  of  this  large  terri- 
tory something  of  value  which  defendant 
parted  with,  and  did  not  plaintiff  during 
the  entire  period  enjoy  such  right  to  the 
exclusion  of  defendant  and  others!  That 
he  did  must  be  conceded.  Therefore,  unless 
it  can  be  said  that  defendant  refused  to 
carry  out  the  contract  in  respect  to  fur- 
nishing ears  when  ordered,  or  in  some  other 
respect  breached   the  contract  on   its  part, 
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how  can  K  court  aay  that,  in  equity  and 
good  conscience,  defenduit  ought  to  repay 
Buch  depoBitt  We  Kssert,  without  the  fear 
of  succeeaful  contradiction,  that  n«  court 
ever  held  under  such  facts  that  an  implied 
promise  was  created  by  law  oo  defendant's 
part  to  make  such  repayment.  It  is  only 
in  cases  where  the  contract  has  t>een 
breached  by  the  vendor  that  the  vendee  Iibb 
been  held  entitled  to  recover  payments  made 
CD  the  purchase  price,  with  the  exception  of 
esses  invotving  facts  and  legal  principles 
not  present  nor  applicable  in  the  case  at 
bar.  It  cannot  be  denied  that  defendant, 
during  tbe  entire  life  of  the  contract,  did 
everything  it  could  reasonably  be  expected 
to  do  to  carry  out  its  provisions.  Un  the 
contrary,  tbe  proof  disclosea  that  tbe  plain- 
tiff breached  the  contract  by  failing  and 
neglecting  to  purchase  50  cars,  or  any  cars, 
as  he  had  proiuieed  and  sgre<^  to  do.  True, 
he  in  good  faith  attempted  to  fulfil  the 
contract,  and  for  some  reason  failed,  hut 
does  this  fact  redound  to  bis  benefit  by 
raising  an  equity  in  his  favor!  Are  we  to 
announce  a  precedent  that  he  who  enters 
into  a  losing  .bargain  not  induced  by  the 
fraud  or  the  deceit  of  the  other  party,  am! 
who  exercises  rights  conferred  on  him  there- 
under daring  the  entire  life  of  the  contract, 
nay  thereafter  successfully  assert  that,  in 
equity  and  good  conscience,  he  is  entitled 
to  a  return  of  all  that  he  parted  with  under 
the  agreement!  Such  a  precedent  would, 
we  fear,  stand  alone  in  the  jurisprudence 
of  this  country. 

Nearly  a  century  ago  the  supreme  court 
of  New  York,  in  the  case  of  Ketchum  v. 
Evertson,  13  Johns.  359,  7  Am.  Dec.  384, 
used  the  following  language,  the  correct- 
ness of  which  has,  we  think,  never  been 
challenged:  ''It  may  be  asserted,  with  con- 
fidence, that  a  party  who  has  advanced 
money,  or  done  an  act  in  part  performance 
of  an  agreement,  and  then  stops  short,  and 
refuses  to  proceed  to  the  ultimate  conclu- 
sion of  the  agreement,  the  other  party 
being  ready  and  willing  to  proceed  and 
fulfil  all  his  stipulations,  according  to  the 
contract,  has  never  been  suffered  to  recover 
for  what  has  been  thus  advanced  or  done. 
Tbe  plaintiffs  are  seeking  to  recover  the 
money  advance*!  on  a  contract,  every  part 
of  which  the  defendant  has  performed,  as 
far  as  he  could  by  his  owu  acta,  when 
they  have  voluntarily  snd  causelessly  re- 
fused to  proceed,  and  thus  have  themselves 
rescinded  the  contract.  It  would  be  an 
alarming  doctrine  to  hold  that  the  plain- 
tiff's might  violate  the  contract,  and,  bc- 
(viine  they  chose  to  do  bo,  make  their  own 
Infraction  of  the  agreement  the  basis  of  an 
action  for  money  had  and  received.  Every 
man  nbo  makes  a  bad  bargain,  and  has  ad- 
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vanced  money  upon  it,  would  have  the 
same  right  to  recover  it  back  that  the  plain- 
tiffs have." 
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nounced  a  rule  which  seems  to  be  applicable 
on  principle  to  tbe  case  at  bar,  although  in 
that  case  it  was  alleged  that  the  defendant 
wrongfully  breached  the  contract.  The 
facts  were  that  plaintilT  took  out  five  poli- 
cies of  life  insurance  with  the  defendant 
company,  and  after  the  policies  had  been  in 
force  for  some  time  the  defendant  forfeited 
the  same  for  nonpayment  of  a  premium, 
and  plaintiff  asked  to  recover,  as  for 
moneys  had  and  received  by  defendant  to 
plaint ifTs  use,  all  premiums  paid  by  her 
on  tbe  policies.  Tbe  court  held  she  could 
not  recover,  saying,  among  other  things: 
"Tbe  question  which  arose  upon  the  mo- 
tion uf  the  defendant's  counsel  for  dismiss' 
al  of  the  complaint  was  solely  with  regard 
to  the  plaintiff's  right  to  recover  in  assump- 
sit as  for  money  had  and  received  bj  the 
defendant  to  lier  use,  Uie  premiums  paid, 
and  we  concur  in  the  justice's  decision  that 
the  plaintiff  had  mistaken  her  remedy. 
Granting  that  upon  the  defendant's  breach 
the  plaintiff  could  treat  the  contract,  with 
regard  to  each  of  the  policies,  as  deter- 
mined, it  does  not  follow  that  the  defendant 
was  bound  ex  ai/vo  et  bono,  to  restore  thu 
premiums  received  by  it,  for  which,  in  part 
at  least,  the  plaintiff  bad  had  value  in  the 
risk  assumed  by  the  defendant.  Plainly 
the  plaintiff  could  not  predicate  a  rescission 
of  tbe  contract  of  the  defendant's  breach 
without  restitution  by  her  of  what  she  had 
received  under  the  contract;  and  a  con- 
tract of  life  insurance  being  essentially  in- 
divisible, 'in  point  of  performsnee,  by  either 
of  the  parties  thereto,  .  .  .  such  resti- 
tution was.  in  the  nature  of  things,  impossi- 
ble. .  .  .  The  case  at  bar  should  be  dis- 
tinguiahed  from  the  case  where  the  failure 
of  consideration  for  the  premiums  paid  is 
entire,  in  that  the  risk  to  be  assumed  by 
the  insurer  under  the  policy  never  attached ; 
the  policy  being  avoided  tor  noncompliance 
with  a  condition  precedent,  fraud,  or  other 
causes."  Bkudera  v.  Metropolitan  L.  Ins. 
Co.  17  Miac.  367,  38  N.  Y.  Supp.  1059, 

The  contention  that  this  deposit  can- 
not be  retained  because  the  stipulation  in 
the  contract  authorizing  ita  retention  is  in 
the  nature  of  a  penalty  which  the  law  ab- 
bors  and  the  Code  expreasly  prohibits  is 
untenable  for  the  reason  that  the  actual 
damages  caused  by  plaintiff's  breach  of  the 
contract  are  not  susceptible  of  proof,  and 
consequently  the  contract  comes  within  the 
exception  provided  for  in  §  5370.  Rev. 
Codes,  1906,  which  provides:  "The  jwrties 
to  a  contract  may  agree  therein  upon  an 
amount  which  shall  be  presumed  to  be  the 
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amount  of  damage."  If,  •«  reapondent'i 
cuuHBel  argue,  the  contract  wa,B  ono  merely 
for  the  purchase  and  a  ale  of  60  automobile, 
their  contention  would  have  merit.  But 
as  we  have  before  stated,  and  as  the  instru- 
ment clearly  provides,  this  is  but  one  fea- 
ture of  the  bargain.  We  are  not  at  liberty 
to  segregate  this  stipulation  from  the  bal- 
unce  of  the  contract,  and  say  that  it  is  the 
entire  agreement.  As  a  consideration  for 
the  exclusive  right  granted  bim  to  sell  In- 
terstate cars  in  these  ten  counties,  and  the 
defendant's  undertaking  to  furnish  cars  as 
ordered  at  certain  stipulat'^d  discounts 
from  list  prices,  plaintilT  agreed  not  only 
to  purchase  and  pay  for  at  least  50  cars, 
but  he  also  agreed,  among  other  things,  to 
"fHithfully  represent  and  advertise  such  au- 
tomobiles, make  all  reasonable  efTorts  to 
promote  ani!  increase  the  sales  thereof, 
keep  In  stock  at  least  one  of  Interstate 
manufacture,  for  the  sole  purpose  of  demon- 
strating and  exhibiting  to  prospective  pur- 
ohasers,"  etc.  Clearly,  therefore,  it  was 
within  the  contemplation  of  the  parties 
that  more  than  50  cars  might  be  placed  in 
such  territory  by  plaintiff,  under  the  eon- 
tract;  and,  further,  that  defendant  would 
or  might  derive  benefits  thereunder  in  ad- 
dition to  profits  which  it  might  make  on 
sales  of  cars  by  plaintiff  during  the  lite 
of  the  contract.  The  parties,  we  think,  had 
the  right,  therefore,  to  agree  upon  liquidated 
damages,  for  it  is  obvious  that  "from  the 
nature  of  the  case  it  would  be  impracticable 
or  extremely  dillicult  to  Rx  the  actual  dsm- 
age"  caused  to  defendant  by  a  breach  there- 
of. But  in  any  event  plaintiff  is  not  en- 
titled to  recover  nuch  deposit,  evep  if  it  be 
treated  as  a  pen n I ty  instead  of  liquidated 
damages,  for  the  proof  shows  that  the 
actual  damages  suffered  by  defendant  on 
acfount  of  plaintiffs  failure  to  perform  ex- 
ceed the  amount  of  sueh  deposit.  Krausse 
V.  Greenfield.  61  Or.  M12.  123  Pnc,  3fi2,  Ann. 
Cas.  1014B.  115:  BUr.  v.  Powell.  60  Colo. 
482.  38  L.R.A.(X.R.)   847,  117  Pac.  344. 

This  brinjis  us  back  to  the  original  queii- 
tion  as  to  wlietlier  the  stipulated  considera- 
tion going  to  plaintiff  has  failed.  -Tust  how 
and  in  what  manner  it  has  failed  we  nre 
wholly  at  a  loss  to  conipreliend.  PlaintitT, 
SB  before  stated,  operated  under  it  during 
the  entire  term.  That  he  aceomplished 
nothing  of  substsntial  benefit  to  him  or 
to  the  defendant  is  not  in  the  least  control- 
ling. It  must  be  admitted  that  defendant 
parted  with  a  consideration  by  conferring 
upon  plaintilT  the  right  to  solicit  and  make 
sales  of  cars  in  these  ten  counties  during 
the  year,  and  it  must  alio  be  conceded  that 
such  consideration  has  not.  and  of  connte 
enunot,  be  restored  to  it  by  plaintiff.  Nor 
ran  defendant  be  placed  in  tlotu  quo. 
L.R.A.1915B. 


The  theory  upon  which  our  first  deciiion 
was  based  was  that  no  consideration  was 
received  by  plaint  iff,  because  the  contract 
was  wholly  executory  and  lacked  mutuality. 
Consequently  it  was  a  mere  nudum  paelum. 
We  relied  upon  and  erroneously  misapplied 
certain  authorities,  including  Velie  Motor 
Car  Co.  V.  Kopmeier  Motor  Car  Co.  114  C.  C. 
A,  284,  194  Fed.  324.  and  Oakland  Motor 
Car  Co,  v.  Indiana  Automobile  Co.  121  C. 
C.  A,  31R,  201  Fed,  4B9,  These  cases  are 
not  in  point,  for  the  plain  reason  that 
under  their  facts  it  appears  that  no  part 
of  the  contracts  had  been  executed  and  no 
benefits  had  been  taken  or  conaideration 
parted  with  thereunder. 

In  the  Velie  Case  the  manufacturer  sued 
the  dealer  for  damages  for  the  tatter's  fail- 
ure to  perform  the  contract;  he  having 
repudiated  the  contract  shortly  after  it  was 
entered  into. 

In  the  Oakland  Case  the  dealer  sued  the 
manufacturer  to  recover  for  loss  of  profits 
occasioned  by  the  latter's  repudiation  of 
the  contract  shortly  after  it .  was  entered 
into.  Both  decisions  are  predicated  upon 
tke  fact  that  the  contract  was  executory. 

The  case  at  bar  is  to  be  differentiated 
from  those  cases  in  the  important  facts 
that,  even  conceding  that  the  contract  at 
the  time  it  was  made  was  nonenforceable 
because  of  lack  of  mutuality,  nevertheless 
the  parties  saw  Ht  during  the  entire  life  of 
the  contract  to  treat  it  as  a  valid  and  sub- 
sisting contract,  governing  the  rights  of  the 
parties.  This,  of  course,  they  had  a  perfect 
right  to  do,  for  it  is  not  contended  that  the 
contract  was  illegal  and  such  a  one  as  the 
parties  could  not  recognize  and  carry  out. 
To  the  extent,  therefore,  that  the  parties 
acted  under  and  performed  the  some,  it  is 
valid  and  enforceable,  and  must  measure 
their  respective  rights.  See  Peoples  v. 
Evens,  8  N.  D.  121.  77  K,  W.  93;  Fuller  v. 
Rice,  32  MIeh.  436,  18  N.  W.  204;  Pfeiffer 
V.  Norman.  22  N.  D.  188,  38  L.R.A.(N.S.) 
891.  133  N.  W.  97;  Martinson  v.  Regan.  18 
X.  D.  4«7.  123  N.  W.  235;  Peeples  v.  Citi- 
wns-  Xat.  L.  Ins.  Co.  11  Ga.  App.  177,  74 
S.  E.  1034;  (Jrov.-  v.  Hodges.  65  Pa.  604, 
2  Mor.  Min.  Rep.  CflS. 

The  theory  upon  which  this  court  in  its 
first  opinion  decided  the  case  was  not  urged 
or  relied  upon  by  plaintiff's  counsel,  either 
in  the  district  'court  or  in  their  printed 
brief  in  this  court,  but  upon  oral  argument 
on  rehearing  they  adopted  such  theory  for 
the  first  time.  The  fallacy  of  such  theory 
is,  we  think,  quite  apparent  when  we  con- 
sider the  fact  that  lioth  parties  recognized 
and  acted  under  the  contract  during  its 
entire  existence.  If  the  contract  was  whol- 
ly executory  on  both  sides,  and  voidable  for 
lack  of  mutuality,  an  entirely  different  sit- 
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nation  would  be  presented;  but  plaintiff 
Htw  St  to  arail  hinuelf  of  the  privileges 
airarded  him  under  the  contract,  and  be- 
cause he  was  unsuceestful  in  making  sales 
of  cars  be  now  seeks  to  recover  back  what 
b«  parted  with  under  the  contract,  although 
compelled  to  admit  that  defendant  lived  up 
to  the  contract  in  all  respect*  in  so  far  as 
plaintiff  enabled  it  to  do  so. 

The  trial  court  was,  we  think,  clearly  in 
error  in  holding  that  defendant  failed  in  its 
proof.  It  had  no  burden  of  proof  to  meet 
in  order  to  defeat  plaintiffs  recovery.  It 
did  not  seek  to- recover  damages  under  the 
cuntrart,  but  it  mereiy  sought  to  defeat 
plaintiff's  recovery  of  such  deposit  by  show- 
ing that  it  was  actually  damaged  by  plain- 
lifTs  breach  to  an  amount  greater  than  tbe 
deposit,  thereby  disproving  any  equity  in 
plaintitT's  claim.  We  think  the  proof  am- 
ply sufficient  for  such  purpose;  but  grant- 
ing, for  the  sake  of  argument,  that  it  failed, 
fltill  plaintiff  cannot  recover  in  any  event 
on  the  eoDcedcd  facts,  for  the  reason,  as 
above  stated,  that  he  has  failed  to  show 
tbat  in  equity  and  good  conscience  he  is 
entitled  to  a  return  of  the  payments  made 
by  him.  He  breached  the  contract,  while 
defendant  faithfully  complied  therewith  as 
far  as  plaintiff  would  permit  it  to  do.  Fur- 
thermore, BB  before  stated,  plaintiff  is  not 
in  a  position,  even  if  willing,  to  restore  to 
defendant  what  it  parted  uitb  under  the 
contract,  so  as  to  put  it  in  ttatu  quo. 

"The  action  for  money  had  and  received 
proceeds  on  the  ground  of  a  disaffii-mBnce 
of  the  contract  and  a  restitution  of  the 
thing  given  in  exchange.  And  ttie  other 
party  to  the  contract  must  be  placed  in  an 
cood  a  position  an  be  was  before  the  con- 
tract was  entered  into."  27  Cyc.  871,  and 
raties  cited.  How  can  plaintiff  at  this  late 
date  disaffirm  the  contrnct  which  has  lived 
its  allotted  life,  during  which  time  both 
parties  acted  under  it?  That  plaintiff's  ac- 
tion to  recover  such  deposit  as  money  had 
and  received  will  not  lie  under  the  undis- 
puted tacts  is  elementary.  In  support  of 
our  views  we  deem  the  citation  of  authori- 
ties unnecessary,  but  see  generally  the  ar- 
ticle entitled  "Money  Received,"  in  27  Cyc. 
S47-8B9.  It  is  idle  to  contend  from  this 
record  that  defendant  was  in  default  in  any 
respect.  At  no  pluce  in  his  testimony  does 
plaintiff  make  any  such  claim.  On  the 
contrary,  he  testified  in  effeot  tliat  defend- 
ant's officers,  so  far  as  he  could  judge  from 
what  they  said  and  did.  were  anxious  to 
have  him  make  good  under  the  contract, 
and  that  he  did  not  know  as  tbey  ever  at 
any  time  put  any  hindrance  in  his  way  of 
making  good  under  the  contract.  Certain- 
ly, in  the  light  of  the  admitted  fscL  that 
plaintiff  wholy  failed  to  secure  purchasero 
L.K.A.lfll5B. 


of  cars,  and  was  unable  to  take  and  pay 
for  any,  no  duty  rested  upon  defendant  of 
tendering  delivery.  Respondent  evidently 
realised  at  the  trial  that  he  was  confronted 
with  a  serious  question  under  the  facts  re- 
garding his  right  to  recover  such  deposit  as 
money  had  and  received,  for  he  sought  to 
prove  a  conversation  with  Barrett  at  the 
time  the  written  contract  was  executed,  to 
show,  contrary  to  the  express  stipulation 
of  Bucfi  contract,  that  Barrett  assured  liim 
in  effect  that  such  stipulation  meant  noth- 
ing, and  that  any  balance  of  such  deposit 
remaining  at  the  end  of  the  season  was  to 
be  returned  to  respondent.  There  are  two 
answers  to  such  theory:  First,  this  testi- 
mony was  objected  to  and  was  clearly  in- 
admissible as  tending  to  vary  the  terms  of 
the  written  contract;  and.  second,  plaintiff's 
action,  being  for  money  had  and  rpL-eived, 
is  necessarily  predicated  upon  an  implied 
promise  to  repay  such  money.  If  an  ex- 
press promise  existed,  the  action  should  be 
based  tliereon.  Furthermore,  of  what  value 
as  a  guaranty  of  respondent's  faithful  per- 
formance of  the  contract  would  such  deposit 
be  if,  as  respondent  undertook  to  prove,  the 
same,  or  any  balance  remaining  of  such 
fund,  was  to  be  returned  unconditionally  T 
The  order  appealed  from   is  reversed. 


Gobs,  J.,  dissenting  (February  2i 


, !»)*) : 


^^'ith  due  deference  to  the  opinion  of  the 
majority,  the  writer  cannot  concur  therein. 
The  real  equities  of  this  case  seem  to  me 
to  have  been  ignored  and  misplaced,  while 
tbe  decision  In  effect  causes  equity  to  work 
a  forfeiture,  something  it  abhors.  This 
result  has  come  from  what  seems  to  me  to 
bn  the  erroneous  assumption  tbat  the  con- 
tract in  question  was  such  in  law,  and 
created  legal  obligations,  Instead  of  it  be- 
ing plaintiff's  mere  written  offer,  accept- 
able by  its  very  terms  only  by  performance 
and  to  the  extent  only  of  actual  perform- 
ance, and  until  performed  wholly  unilat- 
eral, and  in  any  event  terminable  practi- 
cally at  the  will  of  the  parties  and  therefore 
without  performance  never  legally  obligat- 
ing either  party  to  abide  by  its  terms;  that 
consequently,  in  a  strict  legal  sense,  it  had 
no  lifetime  nor  term  of  existence,  nor  pe- 
riod for  performance,  and,  having  none,  it 
could  not  lap^e,  and  the  failure  to  cancel 
it  by  either  party  could  neither  retroactive- 
ly, as  in  effect  held,  nor  otherwise,  change 
the  legal  status  of  the  parties.  From  the 
viewpoint  of  the  writer  the  majority  opin- 
ion has  magnified  mere  privileges  permitted 
into  legal  rights  granted,  and  from  tbat 
as  a  basis  dcduectl  resulting  erroneously 
assumed  obligations. 

In  the  eariv  summer  of  1011,  Qile  worked 
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his  territory  to  procure  purclia«erB,  but  b 
crop  failure  occurred  in  all  the  territory 
covered  in  hie  contiact.  Of  the  UBelesaneaa 
of  expending  elTort  in  attempting  shIcb 
under  such  circumstancee  defendant  had 
notice,  as  is  apparent  from  its  teltfgram  in 
evidence,  dated  July  ISth,  sent  from  Lakota 
to  the  plaintilT  at  Williston,  aud  requesting 
him  to  come  down  there  to  make  sales 
where,  because  of  rains,  the  proBpects  wi 
better.  It  is  true  t)iat  the  contract  v 
never  canceled,  as  plaintiff  could  have  done 
at  any  time,  according  to  its  terms,  on 
thirty  days'  notice,  if  in  fact  it  ever  obli- 
gated plaintiff  at  all.  But  the  reason  tor 
noncancelation  fully  appears  in  the  testi- 
mony. Plaintiff  testified:  "1  told  Mr.  Bar- 
rett at  the  time  that  50  ears  was  an  aw- 
ful lot  to  contract  for,  and  what  aa  awful 
bunch  of  money;  and  he  says,  'You  have  a 
large  territory,  and  if  you  need  the  cars 
why  you  are  sure  you  will  get  what  is  in 
the  contract;'  'but,'  he  says,  'it  doesn't 
make  any  difference  whether  you  take  any 
of  them  or  not;'  and  the  money  was  to  be 
credited  on  the  contract  as  I  ordered  the 
cars  in  it,  and  the  balance  at  the  end  of  the 
season  was  to  be  turned  over  to  me.  He 
says:  'I  want  to  know  that  you  are  going 
to  work  that  territory.' "  Defendant  led 
plaintiff  to  believe,  at  the  very  inception  of 
tliH  contract,  that  his  money  would  be  re- 
turned if  the  cars  were  not  taken,  and  this 
iH'licf  was  but  reasonable,  for  under  the 
terms  of  the  contract  itself  the  deposit  was 
to  be  returned  to  plaintiff  as  a  credit  on 
cars  SB  taken,  and  if  the  contract  was  can- 
celed by  defendant  the  money  must  also 
be  returned.  These  provisions  render  the 
forfeiture  clause  of  the  contract  ambigu- 
ous and  Hueccptible  of  explanation  by  proof 
of  an  express  oral  construction  given  it  by 
the  parties  contemporaneous  with  its  execu- 
tion and  delivery,  oa  to  the  return  or  nonre- 
turn of  the  deposit  money  under  the  facts 
before  us.  This  testimony  is  therefore  ad- 
missible for  its  bearing  upon  the  reason 
why  the  contract  was  allowed  to  lapse  with- 
out cancelation,  ii  importance  be  given  the 
fact  of  failure  to  cancel.  Not  that  this  is 
important  in  the  opinion  of  the  writer. 
But  it  seems  that  so  much  importance  lias 
been  placed  thereon  in  the  majority  opin- 
ion that  apparently  the  decision  has  turned 
on  plaintifTs  failure  to  exercise  hia  riyht 
of  cancelation,  while  the  reason  for  such 
failure  has  been  utterly  ignored.  It  is  evi- 
dent that  plaintiff  relied  implictty  upon  re- 
ceiving fair  instead  of  unconscionable  busi- 
ness treatment  from  defendant.  That  his 
deposit  of  $1,250  would  be  lield  back  by  it 
as  forfeited  he  evidently  never  contem- 
plated for  a  moment. 

The  main  opinion  assumes,  as  a  premise 
I..R.A.1016R. 


for  the  conclusion  readied,  that  by  this 
alleged  contract  plaintiff  procured  a  right 
he  did  not  prior  thereto  possess,  to  wit,  the 
right  to  canvass  and  make  aalee  in  certain 
territory,  and  this  presumably  was  of  some 
value,  and  as  such  was  a  consideration  suffi- 
cient to  support  the  promise  of  plaintiff  to 
canvass  said  territory,  and  make  sates 
therein,  and  as  rendering  the  contract  mu- 
tual, and  as  based  upon  a  sufficient  and 
adequat«  existing  consideration.  It  is  true 
that  if  there  waa  a  right  granted  by  de- 
fi'ndant  to  plaintiff,  even  though  of  little 
value,  it  will  support  tha  contract  and 
amount  to  a  valid  consideration;  the  law 
not  weighing  the  adequacy  of  consideration, 
but  assuming  that  the  parties  have  done  so 
in  entering  into  the  agreement.  But  let  us 
see  whether  at  this  time  defendant  parted 
to  plaintiff  with  anything  of  value,  either 
as  a  forbearance  or  a  grant.  Assuming  this 
contract  to  be  wholly  executory,  wliich 
question  assumed  is  treated  later,  ila  valid- 
ity and  binding  force  as  a  contract,  depend- 
ent upon  whether  a  valuable  consideration 
has  been  passed,  must  be  determined  as 
of  the  time  when  it  is  made.  See  3  207  of 
vol.  ]  of  Elliott  on  ContracU  (1913),  under 
a  discussion  of  valuable  consideration,  read- 
ing: "Whether  the  contract  rests  upon  a 
valuable  consideration  must  be  determined 
by  the  conditions  as  they  e.vist  when  it  is 
made,  not  as  they  may  be  at  some  subse- 
quent time," — citing  Casserleigh  v.  Wood. 
56  C.  C.  A.  212,  110  Fed.  308.  Continuing 
from  the  same  author:  "In  the  absence  of 
any  eufhelent  consideration,  the  law  sup- 
plies no  means  and  affords  no  remedy  to 
compel  the  performance  of  a  simple  execu- 
tory agreement  made  without  considera- 
tion; such  a  contract  is  a  nude  pact,  and 
not  binding  in  law,  no  matter  how  strong- 
ly it  may  appeal  to  the  conscience," — citing 
many  cases.  And  this  is  but  the  gist  of 
the  reasoning  of  our  own  court  in  Knudtson 
V.  Robinson,  18  N.  D.  12,  118  N.  W.  1061. 
and  Silandcr  v.  Qronna.  15  N.  D.  .?62,  125 
Am.  St.  Rep.  618,  108  X.  VV.  544. 

With  this  in  mind,  an  examination  of 
the  contract  entered  into  October  8.  1010. 
shows  a  delivery  of  a  designated  number  of 
cars  each  mouth  for  nine  months,  beginning 
November.  IRIO,  to  be  made  by  defendant. 
Had  the  contract  expressly  stipulated  de- 
fendant should  deliver,  and  had  plaintiff 
giveu  orders  October  8th  for  the  Novem- 
ber iuatalment  of  three  ears,  they  were  not 
deliverable  until  such  time  in  November  as 
defendant  should  elect,  and  it  could  there- 
fore have  made  delivery  November  30th  and 
literally  complied  with  the  terms  of  the 
contract.  Hence  November  30th  was  the 
first  date  at  which  a  delivery  was  due  or 
defendant  be  in  default,  assuming  the  con- 
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trftct  to  be  binding.  Viewing  it  u  of  the 
dat«  wben  the  parties  were  enterlog  Intn  it, 
October  8tli  (the  rnie  under  abore  authori- 
ties), aa  a  eontnict.  the  first  InBtalment  of 
which  was  not  to  be  performed  until  No- 
vember 30th,  or  fifty-two  days  after  the 
date  of  the  agreement,  with  a  reBerratiou 
in  defendant  of  "tlie  right  to  change  all 
priees  and  diaeminte  mentioned  in  this  con- 
tract upon  two  weeks'  notice  In  writing, 
dulv  nailed  to  the  dealer"  (^  3),  and  the 
other  rcBei-vation  to  both  par'tira  that  thn 
eontraet  (section  b  of  ^  13)  ''may  be  can- 
celed by  either  party  upon  thirty  days' 
written  notice  given  to  the  other  by  regis- 
tered letter,  and  Hiidi  cancelation  of  this 
contract  shall  operate  as  a  cancelation  of 
«I)  orders  for  automobiles  .  .  .  which 
have  not  been  shipped  prior  to  the  date 
when  auch  cance)ation  takes  effect,"  certain- 
ly on  the  signing  of  this  agreement  no  obli- 
gation then  arose  against  either  party  in 
favor  of  the  other,  as  either  could  have 
forthwith  canceled  without  assigning  cause, 
and  such  cancelation  would  have,  according 
to  ita  terms,  canceled  the  entire  so-called 
contract,  including  any  privilege  conferred 
by  defMidant  upon  plaintilT  to  canvass  the 
territory  or  any  part  of  it.  as  well  as  that 
portion  of  the  agreement  contemplating  the 
purchase  and  sale  of  50  cars,  including  tlie 
three  cars  mentioned  in  the  first  instal- 
ment. Hence,  in  order  for  an  obligation  to 
arise  under  this  instrument,  it  roust  be 
created  from  something  taliing  place  after 
it  has  been  executed,  and  this  in  itself  is 
the  test  of  as  well  as  a  conclusiTC  demonatrn- 
tion  of  want  of  mutuality  of  contract  at 
the  time  of  the  execution  and  delivery  of 
the  instrument  in  question.  Velie  Motor 
Car  Co.  V.  Kopmeier  Motor  Car  Co.  1!4 
C-  C.  A.  284,  184  Fed.  .'J24;  Oahlnnd 
Motor  Car  Co.  v.  Indiana  Automobile 
Co.  m  C.  C.  A.  319,  201  Fed.  4»9.  AH 
that  defendant  needed  to  do  to  thus 
avoid  liability  was  to  raise  the  prices  in  the 
first  instance,  under  the  third  paragraph, 
to  the  full  amount  of  the  list  price,  and 
fail  to  fill  the  orders.  Or  it  could  have  de- 
layed filling  the  orders  or  trsn emitting 
them  to  the  company,  and  given  the  30-day 
notice  of  cancelation  reqiiiied  by  ^  1^(  "nd 
unquestionahlv  it  woulil  have  been  exoner- 
ated from  all  liability.  Oakland  Motor  Car 
Co.  V.  Indiana  Automobile  Co.  supra: 
Wheaton  v.  Cadillac  Automobile  Co.  143 
Mich.  21,  106  N.  W.  .199.  And  what  was 
true  immediately  after  the  signing  of  the 
Fimtract  was  true  tliroughout  the  entire 
so-called  lifetime  of  it.  121  C.  C.  A,  31B, 
201  Fed-  4Bfl;  Cummer  v.  Butts,  40  Mich, 
^as-ias,  29  Am.  Rep.  530;  Velie  Motor 
Car  Co.  v.  Kopmeier  Motor  Car  Co.  supra. 
At  no  place  in  the  contract  has  the  de- 
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fendant  obligated  itself,  in  all  events,  to  de- 
liver plaintiff  a  single  car;  and,  of  course, 
it  not  being  hound,  the  plaintiff  is  not. 
And  it  ia  immaterial  whether  this  pur- 
ported contract  be  considered  one  of  agency 
or  of  purchase  and  sale,  or  both,  of  cars;  it 
\i,  equally  unenforceable  in  either  event  at 
any  time  for  want  of  mutuality  of  con- 
tract. 114  C.  C.  A.  284,  1B4  Fed.  3Z4-331. 
The  principle  is  well  stated  in  the  note  to 
American  Cotton  Oil  Co.  v.  Kirk,  15  C.  C. 
A.  540,  at  pages  543  et  seq.:  "If  there  ia 
no  promise  at  all  by  one  party,  or  if, 
tliough  both  have  promised  something,  the 
promise  of  one  ia  void,  the  promise  ol 
the  other  has  no  consideration  to  support 
it,  and  is  therefore  void.  This  is  what  we 
mean  by  'want  of  mutnality  in  contract,' 
There  can  be  no  binding  bilateral  contract 
unless  both  of  the  parties  are  bound.  There 
must  be  mutual  binding  promises,  for  mu- 
tuality of  obligation  is  essential  to  supply 
the  element  of  consideration.  The  rule  of 
law  that  a  promise  is  a  good  consideration 
for  H  promise  requires  that  there  should  be 
an  absolute  mutuality  of  engagements  so 
that  each  party  may  have  an  action  upon 
it,  or  neither  will  be  bound.  Stiles  v.  Mc- 
Clellan,  6  Colo.  89.  The  promises  to  consti- 
tute a  consideration  for  each  other  must  be 
concurrent,  or  become  obligatory  at  the 
same  time:  otherwise  each  will  be  without 
consideration  at  the  time  it  Is  made,  and 
both  will  therefore  l>e  nuda  pacta.  Nichols 
V.  Raynbred  Hobart,  88b.;  Keep  v.  Good- 
rich, 12  Johns,  397;  Tucker  v.  Woods,  12 
Johns.  190,  7  Am.  Dec.  30a;  Buckingham 
V-  Ludlum,  40  N.  J.  Eq.  422,  2  Atl.  285; 
Utica  i  S.  R.  Co.  v.  Brini-lterhotl,  21  Wend. 
1.39,  34  Am.  Dee.  220."  The  right  of  arbi. 
trary  cancelation  being  reserved  to  Itoth 
parties,  neither  was  bound  to  perform.  121 
C.  C.  A.  319,  201  Fed.  499,  114  C.  C.  A.  284, 
1S4  Fed.  324;  40  Micb.  322,  29  Am.  Rep. 
630;  American  Agri.  Chemical  Co.  v.  Ken- 
nedy, 103  V«.  171,  48  S.  E.  869;  McKinlev 
V.  VVatkins,  13  III.  140;  Houston  k  T.  C.  R. 
Co.  y.  Mitchell,  38  Tex.  86;  section  10, 
under  title  "Contracts,"  in  Decen.  Dig.  and 
SS  21-40  under  same  title  in  Century  Dig. 
citing  many  eases.  For  a  case  construing 
an  automobile  contract  verv  similar  to  this, 
see  Oaliland  Motor  Car  Co",  v.  Indiana  Au- 
tr.mohile  Co.  121  C.  C.  A.  319,  201  Fed.  4ai», 
which  case  would  be  parallel  in  fact  had 
the  plaintiff  immediately  made  the  sales 
and  submitted  the  orders  and  defendant 
company  exonerated  itaelf  from  liability  by 
canceling  under  the  stipulation  contained 
'  \  13.  It  was  there  held  that  the  right 
of   arbitrary   cancelation   utterly   destroyed 

mutuality  of  contract  and  left  no  cause 
of    action    against    the    distributers.      Of 

ae,   if   this   contract   (alls   to   bind   the   , 
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(Iistribut4:rs,  defendant  eompany,  it  fails 
in  mutuality,  and  tlie  dealer  Gile  is  al«o 
absolved  from  liability.  In  the  face  of 
these  provisions  neither  party  und^r  this 
contract  can  be  bound  while  the  contract  re- 
mains executory,  as  it  is.  See  also  Cbicago 
*  0.  E.  R.  Co.  T.  Dane,  43  N.  Y.  240 ;  May- 
nard  v.  Brown,  41  Mich.  298,  2  N.  W.  30; 
Stembridge  v,  Stcmbridge,  87  Ky.  91,  7  S, 
VV.  fill;  Cool  V.  Cuningham,  26  S.  C.  138; 
Atlee  V.  Bartholomew,  69  Wis.  43,  5  Am. 
St.  Rep.  103.  33  N.  W.  110;  Lowber  v.  Con- 
nit,  38  Wis,  178;  9  Cyc.  327;  Velie  Motor 
Car  Co,  V.  Kopmeier  Motor  Car  Co.  114 
C.  C.  A.  284,  164  Fed.  324.  Under  siniilsr 
contentions  made  in  the  Velie  Case  to  tliose 
here,  tliat  tlie  right  to  canvass  for  sales 
enjoyed  ivas  valuable  and  remedipd  s  laclt 
of  mutuality,  tlie  Federal  circuit  court 
says:  "Unless  the  defendant  [occupying  our 
plaititiiTs  position]  received  a  consideration 
for  its  undertakings  by  Iwing  given  the  ex- 
clusive right  to  sell  within  given  territory, 
the  contract  lacks  mutuality.  Hut  it  will 
tie  seen  that  such  right,  if  any,  was  made 
subject  to  plaintiff's  right  to  arbitrarily, 
and  without  assigning  any  cause,  cancel  the 
contract.  Defendant  might  well  decline  to 
go  to  the  expense  and  trouble  of  advertis- 
ing and  developing  the  territory  named, 
when  its  rights  might  at  any  time  be  ter- 
minated. Whatever  construction  should  be 
given  to  the  contract,  whether  it  be  one  of 
sale  or  of  agency,  while  it  remains  execu- 
tory there  must  be  mutuality.  .  .  .  Tak- 
ing into  consideration  the  whole  contract, 
we  are  of  the  opinion  that  by  reason  of 
want  or  mutuality  the  contract  is,  under 
the  circumstances,  unenforceable." 

This  contract  before  us  is  skilfully  drawn 
with  the  very  object  of  avoiding  obligat- 
ing defendsnt  to  do  anj'thing.  Hence  I  as- 
sert with  confidence  that  this  so-called  con- 
tract was  not  a  contract  in  law  when  exe- 
cuted and  delivered,  as  it  was  wholly  want- 
ing in  consideration.  Not  that  there  was 
any  failure  of  consideration,  but  an  utter 
lack  of  consideration.  If  it  is  nerfssary- 
to  cite  authority  to  sustain  and  distinguish 
between  a  failure  of  consideration  and  a 
lack  of  mutuality  in  contract,  see  the  able 
discussion  of  the  subject  in  SS  30l-30d.  vol. 
1  of  Page  on  Contracts,  under  tile  heading 
of  "Apparent  Considerations  Which  Arc 
Nonexistent,"  under  which,  at  %  303.  lack 
of  mutuatity  is  treated  in  part  as  follows: 
''Mutuality  of  obligation  may  he  tacking 
in  at  least  three  different  classes  of  cases. 
Ill  the  first,  there  does  not  purport  to  be 
any  right  conferred  or  forborne  in  return 
tor  the  promise;  in  the  second,  there  may 
be  some  apparently  valid  promise  which,  on 
analysis,  docs  nut  by  its  terms  fix  any  legal 
liability  on  the  party  making  it;  and,  in  the 
L.R.A.191.iB. 


third,  the  promise  otTered  as  a  considera- 
tion does  by  its  terms  attempt  to  fix  a  real 

liability,  hut  by  reason  of  some  extrinsic 
fact,  as  incapacity  of  the  party  making  tlie 
promise,  the  illegality  of  the  thing  prom- 
ised, and  the  like,  no  enforceable  liability 
attaches.  These  three  classes  of  cases  are 
not  distinct  in  principle,  but  only  in  the 
manner  in  which  the  lack  of  consideration 
is  more  or  less  disguised,"  The  agreement 
in  question  is  vulnerable  under  both  flnt 
and  second  subdivisions.  At  S  304  the  au- 
thority continues:  "Where  the  parties  as- 
sume to  make  a  contract  in  which  a  prom- 
ise is  the  co'n  si  deration  for  a  promise,  and 
analysis  shows  that  one  of  the  promises 
does  not  impose  any  legal  duty  upon  the 
party  making  it,  such  promise  is  not  a  con- 
sideration for  the  other  promise.  This  is 
what  is  often  meant  by  saying  that  prom- 
ises must  be  mutual.  Illustrations  of  this 
principle  are  an  agreement  that  a  manu- 
facturer will  sell  all  his  goods  in  a  given 
locality  through  A,  who  is  to  get  a  speci- 
fied conimission,  A  not  agreeing  to  do  any- 
thing with  reference  to  such  sales:  an  em- 
ployer's continuing  a  previous  employment 
without  being  bound  to  continue  it  for  any 
period  of  time;  a  promise  to  employ  A 
where  A  is  not  bound  to  continue  in  the  em- 
ployment for  any  given  period;  a  promise 
to  do  work  assigned  to  the  promisor  where 
the  adversary  party  is  not  bound  by  the 
promise  to  asaign  any  work  or  to  pay  any 
compensation  if  no  work  is  assigned," — 
analogous  to  the  agreement  in  question,  and 
giving  similar  examples  with  cases  cit«d  in 
abundance,  among  which  are  Peek  v.  Peek, 
77  Cal.  109,  1  L.R.A.  185,  11  Am.  St.  Hep. 
244,  19  Pac.  227:  Vogel  v.  Pekoe,  157  III. 
339,  30  L.R.A.  4!)1,  42  N.  E.  380:  St.  Louis, 
I.  M.  A  S,  R.  Co.  V.  Matthews,  64  Ark.  398. 
3B  L.R.A,  467,  42  S.  W.  902.  which  with 
notes  support  tlic  text.  See  also  Elliott  on 
Contracto,  Sg  208-210.  Notice,  also,  in  the 
text  the  signiticence  of  the  words  '"rights, 
liabilities,  and  obligations,"  as  distin- 
guished from  mere  license,  privilege,  or  per- 
mission, as  these  latter  must  be  the  basis 
for  any  claim  of  defendant  under  rceoup- 
mcnt  or  eijuitahle  defense,  whiciiever  the 
claim  for  retention  of  the  deposit  may  bi> 
held  to  be.  If  said  Instrument  did  not  by 
its  terms  and  at  the  time  of  its  execution 
and  delivery  place  plaintiff  under  a  legal 
obligation  or  a  legal  duty,  and  at  the  same 
time  grant  to  defendant  a  resulting  right 
to  be  breached  or  violated  by  nonperform- 
ancp,  he  has  no  standing  in  court  on  the 
defense  made.  This  is  but  another  way  of 
stating  that,  if  there  was  no  contract  or 
contract  obligation,  defendant  could  not  be 
damaged,  as  be  had  no  legal  right  that 
plaintiff   breached.     If  these   fundaiKntals 
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be  true,  all  dlscuMion  in  the  opinion  of  fail- 
ure ol  coDBideratiou  is  as  needleeti  as  it  in 
inaccurate;  Itkenise  all  comment  therein 
about  the  contract  being  voidable  in  mie- 
leadiug,  because  there  was  no  contract ; 
likewise  the  discuaaion  at  some  length  of  the 
legality  of  the  subject-matter  of  contract, 
to  the  effect  that  the  subject-mHttvr  was 
one  that  could  legally  be  contracted  about, 
is  beside  the  case  because  no  contract  that 
the  law  recognizes  as  such  was  entered  into 
in  r^ard  thereto.  Equally  inappropriate 
is  the  citation  of  authority  on  the  right  of 
rescission  of  contract,  such  as  the  cases 
cited  of  Ketchum  v.  Evertson,  13  Johns.  359. 
T  Am.  Dec.  334;  Slcudera  v.  Metropolitan 
L.  Ins.  Co.  17  Misc.  36T,  39  N.  Y.  Supp. 
1059;  Peoples  T.  Evens,  8  N.  D.  121,  77 
N'.  W.  93;  Fuller  V.  Rice,  52  Mich.  435,  18 
X.  W,  204;  Pfeiffer  v.  Norman,  22  N.  D. 
168,  38  L.R.A.(N.S.}  891,  133  N,  W,  B7; 
Martinson  v.  Regan,  18  N.  D,  467,  123  N. 
W,  285;  Peeplee  v.  Citizens'  Nat.  L.  Ins. 
Co.  11  Ga.  App.  177.  74  S.  E.  1034;  Grove 
V.  Hodges,  55  Pa.  504,  2  Mor.  Min.  Rep. 
1198, — because   of    no    contract   existing    to 

The  decision  of  this  vane  in  the  first  in- 
Mani-e  turns  upon  whether  a  valid  contract 
came  into  existence  upon  the  signing  and 
ridivcry  of  the  only  written  agreement  in 
the  case,  depending  in  turn  on  whrthcr  there 
nas  then  a  want  of  mutuality  of  contract, 
the  equivalent  of  whether  any  consideration 
ever  passed  for  the  purported  agreement 
(that  is,  whether  or  not  that  agreempnt  by 
its  terms  was  wholly  lacking  in  or  devoid 
of  consideration),  and  hence  in  law  a  nul- 
lity BO  far  as  the  basing  thereon  of  legal 
rights  or  obligations  or  resulting  liabili- 
ties for  breach  are  concerned.  I  believe  the 
agreernent,  at  the  time  of  its  execution  and 

offer,  acceptable  only  by  actual  perform- 
ance, and  then  only  to  the  extent  of  such 
performance,  inasmuch  as  the  alleged  con- 
tract is  a  separable  one  as  to  each  monthly 
inatalment  of  cars,  taking  the  contention 
most  favorable  to  defendant.  "In  some 
jurisdictions,  however,  such  an  agreement 
has  been  regarded,  not  as  an  o^er,  but 
merely  as  an  expression  of  wllHn^eBS  to 
negotiate.  Where  such  theory  obtains, 
sending  in  an  order  for  goods  at  the  speci- 
lied  raites  is  not  an  acceptance  of  a  prior 
offer,  but  is  itself  an  offer  which  may  be 
rejected," — quoting  from  Page  on  Con- 
tracts, i  307.  citing  Page,  Contr.  g  26,  and 
Cold  Blast  Transp.  Co.  v.  Kansas  Citv  Bolt 
S  Nut  Co.  67  h.R.A.  6«fi,  .')2  C.  C.  A.  25. 
114  Fed'.  77.  See  also  HofTman  v.  Maffioli, 
104  Wis.  030,  47  1-.R.A.  427,  SO  N.  W. 
1032;  Weaver  t.  Burr.  31  W.  Va.  73B.  3 
L.R.A.  94,  8  S.  E.  743;  Wardell  v.  Wil- 
UR.A.1915B. 


liams,  62  Mich.  50,  4  Am.  St.  Rep.  814,  2S 
N.  W.  786 

On  rehearing  had.  after  the  former  hold- 
ing of  this  court  that  the  agreement  was 
n  on  enforceable  because  of  want  of  mutual 
ity,  respondtnt's  counsel  contended  that  tin- 
executory  contract,  so-called,  had  become 
executed,  and  that,  inasmuch  as  the  same 
had  been  suffered  to  lapse  uncanceled,  it 
must  be  treated  as  a  valid  contract.  This 
theory  has  been  adopted  in  the  majority 
opinion.  I.,et  ua  analyze  it.  Concede,  as 
must  be  done  under  the  unanimous  holding 
of  authority,  that  when  signed  this  instni 
ment  did  not  amount  to  a  contract  for  want 
of  mutuality  of  consideration.  Manifestly 
lapse  of  time  atone,  with  no  performance, 
could  not  of  itself  remedy  a  lack  of  mutual- 
ity and  so  make  a  contract.  But  ad- 
mittedly full  performance  would  cure  want 
of  mutuality,  and  that  which  had  not 
amounted  to  an  executory  contract  would 
be  conaidered  as  an  executed  one,  and 
whereas,  because  of  want  of  mutuality,  no 
obligations  bad  theretofore  existed  to  per- 
form, that  defect  may  be  eiiminated  by  per- 
formance, and  the  agreement  become  an 
executed  contract.  To  what  extent  has  this 
contract  been  executed  T  The  answer  neces- 
sitates a  consideration  of  §  5305,  Rev.  Codes 
1006,  defining  executed  and  executory  con- 
tracts, in  connection  with  %  5311,  further 
qualifying  such  statutory  definition.  The 
former  section  reads:  ''An  executed  con- 
tract is  one,  the  object  of  which  is  fully 
performed ;  all  others  are  executory."  The 
object  of  contract,  within  g  5311,  is  defined 
to  be;  "The  object  of  a  contract  is  the 
thing  which  it  is  agreed  on  the  part  of  the 
party  receiving  the  consitleration  to  do  or 
not  to  do."  Our  statutory  definition  of 
executed  and  executory  contracts  is  identi- 
cal with  and  was  probably  takco  from  what 
is  now  §  Iflei  of  Kerr's  Anno.  Codes  of 
California.  If  we  treat  this  agreement  as 
containing  both  an  agency  and  a  sale  fea- 
ture, a  contention  moat  favorable  to  re- 
spondent's contention,  nevertheless  we  find 
that  title  has  not  passed  to  a  single  auto- 
mobile or  part  concerned  in  such  sale  fea- 
ture, and  the  transfer  of  title  has  been 
held  to  be  the  test  in  California  under  their 
Code.  S  1661.  Until  transfer  of  title  of  the 
subject-matter  of  a  contract  of  sale,  the 
contract  remains  executory  under  said  sec- 
tion. See  Lassing  v.  James,  107  Cal.  3tB, 
40  Pac.  534;  Yukon  River  S.  B.  Co.  v. 
Gratto,  136  Cal.  538,  69  Pac.  252;  Cardi- 
nell  v.  Bennett.  ."12  Cal.  470.  For  the  hold- 
ings and  definitions  of  executed  and  execu- 
torv  contracts,  see  Knudaton  v,  Bohinson, 
18 'X.  D.  12,  118  S".  W.  1051;  Fox  v.  Kit- 
ton,  19  III.  519;  Farrington  v.  Tennessee, 
e?   U.   S.   679,  24   L.  ed.   558;    Fletcher   v. 
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Peck,  C  Cranch,  S7-1S6,  3  L.  ed.  162-177; 
Cincinnati,  H.  A  D.  K.  Co.  v.  McKeen,  12 
C.  C.  A.  14,  24  U.  S.  App.  218,  64  Fed.  36- 
40;  Adams  v.  Reed,  11  Utah,  480,  40  Pac. 
720;  State,  Jersey  City  &  B.  R.  Co.,  Proie- 
outors,  V.  Jersey 'city,  31  N.  J,  L,  576.  80 
Am.  Dec,  240;  Keokuk  v.  Ft.  Wayne  Elec- 
tric Co.  90  Iowa,  67,  57  N.  W.  689;  Wat- 
son V.  Coast,  35  W.  Va.  463,  14  S.  E.  240. 
South  Dakota,  in  construing  this  identical 
statute  in  Mettel  v.  Galea,  12  S.  D.  032,  82 
N.  W.  181,  says;  "Executed  contracts  are 
not  properly  contracts  at  all.  The  term  U 
used  to  signify  rights  in  property  whicli 
have  been  acquired  by  means  of  contract. 
The  parties  are  no  longer  bound  by  a  con- 
tractual tie."  See  Words  &  Phraaes,  vol.  3, 
Tinder  titles  "Executed  Contract"  and 
"Executory  Contract." 

It  certainly  cannot  be  seriously  contend- 
ed that  thia  so-called  contract  is  other  than 
executory  as  to  the  purchase  and  sale  ol 
cars,  as  not  a  single  car  has  been  ordered 
or  delivered  or  handled  under  it.  Defend- 
ant complains  that  plaintiff  has  wholly  de- 
faulted in  such  respect,  which  alone  is 
wholly  inconsistent  with  a  partial  or  com- 
plete performance.  As  to  the  agency  fea- 
ture of  the  purported  contract,  wherein,  as 
elated  in  the  majority  opinion,  plaintllT  had 
agreed  to  "faithfully  represent  and  adver- 
tise such  automobiles  .  .  .  keep  in  stock 
at  least  one  of  Interstate  manufacture  for 
the  sole  purpose  of  demonstrating  and  ex- 
hibiting to  prospective  purchasers,"  etc.,  as 
well  as  the  appointment  of  snhagencies 
mentioned  under  V  J  of  the  agreement, 
under  the  evidence  the  contract  ia  p<|iially 
totally  unperformed.  In  the  majority  opin- 
ion the  injury  resulting  from  this  default 
is  made  the  sole  basis  for  upholding  the 
eiiforccnicnt  of  the  penalty  on  the  groimd 
that  damages  suirurcd  because  of  such  de- 
faults are  so  "impracticable  or  extremely 
diflicult"  to  ascertain  and  assess  that  tliey 
may  be  stipulated  to  be  liquidated  under 
the  exception  to  the  general  rule  for  stipu- 
lated damages  and  under  g  5370,  Rev,  Codes 
1905.  Id  other  words,  if  the  majority  hold- 
ing is  based  upon  the  contract  becoming 
executed  by  what  was  done  by  advertising 
and  soliciting  in  attempting  to  carry  it 
out,  and  in  the  absence  of  any  sales,  and 
it  is  conceded  that  no  sales  were  made,  then 
it  is  inconsistent  with  that  portion  of  the 
main  opinina  necessary  to  support  the  liqui- 
dated damage  feature  based,  not  on  per- 
formance, but  on  default  in  such  respect. 
To  be  consistent  the  opinion  throughout 
must  treat  this,  the  agency  feature  of  tht 
contract,  as  executory  or  executed,  one  or 
the  other.  It  cannot  treat  it,  as  it  has,  as 
executed  for  the  purpose  of  curing  a  lack 
of  mutuality  in  contract,  and  at  the  same 
L.R.A.1015B. 


time,  aa  a  peg-  upon  which  to  hang  a  claim 
of  liquidated  damages,  find  it  executory. 
If  executed  aa  to  its  agency  provisioni,  an 
utter  impossibility,  of  course,  without  it 
being  executed  as  to  sales,  aa  one  feature 
caunot  be  separated  from  the  other,  no 
dam^e  for  failure  to  establish  agencies  and 
advertise  has  accrued,  because  the  agencies 
must  have  been  established  and  the  advei'tis- 
ing  must  have  been  done.  However,  under 
the  evidence  and  the  pleadings  as  well,  the 
agency  feature  as  well  as  the  sale  part  of 
the  so-called  contract  has  never  in  any 
particular  been  carried  oat,  unless  we  say 
that  a  mere  good-faith  endeavor,  with  noth- 
ing really  accomplished  toward  actual  per- 
formance, amounts  to  a  performance  and 
renders  an  executory  contract  executed,  and 
thereby  renders  what  was  not  a  contract, 
because  of  want  of  mutuality,  an  executed 
contract  under  which  the  law  will  measure 
the  rights  arising  from  acts  done,  not  mere 
promisea  to  perform.  It  must  be  conceded 
that  the  law  is  that  performance  under  a 
unilateral  contract  can  bind  for  any  pur- 
pose only  to  the  extent  of  the  performance 
had.  This  seenia  to  be  undisputed  doctrine 
of  the  authorities.  Gray  v.  Hinton  <C.  C.) 
2  McCrary,  167.  7  Fed.  81;  American  Re- 
frigerator Transit  Co.  v.  Chilton,  B4  111. 
App.  0;  Morrow  v.  Southern  Exp.  Co.  101 
Ga.  810,  28  S.  E.  998;  Dayton,  W.  V.  k  X. 
Turnp.  Co.  v.  Coy,  13  Ohio  St.  84.  In  the 
latter  case  the  party  occupying  the  defend- 
ant's position  here  actually  had  the  equi- 
ties with  him;  but  the  court  s&id,  in  re- 
plying to  the  same  contention  here  made, 
tliat  the  parties  had  treated  the  contract 
as  valid,  as  follows;  "We  have  been  asked 
bj  the  counsel  for  the  plaintiff,  if  we  found 
there  was  no  mutuality  in  the  contract, 
still  to  look  at  the  conduct  of  the  defend- 
ant,— his  purpose  in  tlie  execution  of  the 
instrument.  But  we  do  not  see  how  wc 
con  look  at  tlie  conduct  of  the  defendant 
with  any  other  view  than  to  ascertain 
whether  he  has  entered  into  a  contract.  In 
such  a  case  as  this  it  is  not  our  province  to 
decide  as  to  the  propriety  of  the  conduct  of 
the  party.  We  have  only  to  inquire 
whether  be  has  incurred  a  legal  obligation.'' 
That  this  contract  is  not  executed,  but 
executory,  is  squarely  decided  by  Knudtaon 
V.  Robinson,  18  K.  D.  12,  118  N.  W.  1051, 
in  an  opinion  by  Judge  Morgan,  in  an  ac- 
tion for  specific  performance  where  mutual- 
ity of  contract  and  alleged  performance 
were  presented  for  determination.  It  was 
there  contended  that  by  an  offer  of  per- 
formance and  tender  "the  nonmutuatity 
of  the  contract  is  rendered  inimaterial." 
The  court  held:  "Since  Robinson  could  not 
enforce  specific  performance  against  Knudt- 
son  under  the  facte  of  this  case,  specific  per- 
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(onnanoe  eould  not  be  enforced  by  Kaudteou 
agftinst  Robinson.  There  must  be  mutual- 
ity of  obligation  and  remedj  between  the 
parties  before  specific  performance  is  en- 
forceable against  either,  except  in  cases 
wbere  there  baa  been  performance  bj  the 
party  seeking  to  enforce  specific  perform- 
ance. .  .  .  Terf  or  mince'  is  >  word  of 
»L-ttled  meaning,  and  means  the  doing  or 
completing  of  an  act;  'an  olfer  to  perform' 
and  'performance'  are  not  synonymous  in 
meaning.  Without  performance  the  party 
^M!vking  enforcement  of  tbe  contract  is 
not  within  the  proviaions  of  the  statute 
when  he  has  tendered  performance  or  sim- 
ply ahown  a  willingness  to  perform. 
Crumbly  v.  Bardon,  70  WU.  385,  30  N.  W. 
19;  Lattin  v.  Hastard,  91  Cal.  87,  27  Pae. 
S15."  It  is  significant  that  not  a,  single 
autliority  ia  cited  on  this  question  in  the 
nujarity  opinion,  which  does  not  even  dis- 
cuss the  statutory  proviaions  above '  quot- 
ed, but  evidently  relies  wholly  upon  the 
effect  of  a  lapse  of  time  with  no  principle 
of  estoppel  involved,  making  a  contract  out 
of  cornet iiing  that,  up  until  the  laat  day 
of  the  so-called  period  of  time  mentioned 
in  the  purported  agreement,  was  not  a  con- 
tract, but  unenforceable  as  wbolly  lacking 
in  mutuality  of  contract.  Reduced  to  a 
nutsbell,  these  parties  have  signed  a  writ- 
ten instrument,  binding  neither,  granting 
certain  privileges,  but  neitlier  obligating 
the  other,  and  therein  atated  that  such 
privileges  shall  remain,  subject  to  prior  ar- 
bitrary cancelation,  from  October  8,  1I)]0, 
to  September  1,  1911.  Nothing  was  doni! 
toward  performance  except  useless  effort 
accompliahing  nothing  toward  actual  per- 
formance. After  September  1,  1911,  that 
which  was  prior  to  that  time  merely  writ- 
ten permission  or  privilege,  by  lapsing  and ' 
becoming  nonexistent,  has  by  something 
little  short  of  legerdemain  ripened  into  a 
legal  contract.  With  due  respect  to  the 
opinion  of  a  majority  of  my  associates,  it 
is  impossible  for  me  to  see  how  this  result 
can  be  achieved  under  the  evidence  in  this 
case,  and  conform  to  settled  principles  and 
fundamentals. 

My  contentions  are  summarized  into  the 
following  statement:  When  the  purported 
contract  is  analyzed  with  reference  to 
these  fundamental  principles  of  contract, 
under  all  authorities  and  under  the  stipu- 
lated terms  and  conditions  of  tbe  purported 
contract  itself,  I  can  reach  no  other  con- 
clusion than  that  the  written  instrument, 
when  executed  and  delivered,  was  wholly 
lacking  in  mutuality  of  contract  in  that  no 
consideration  passed,  and  that  no  obliga- 
tions of  either  party  to  the  other  were 
created,  inasmuch  as  neither  party  pro- 
cured under  this  instrument  any  legal  right 
L.R.A.1915B.  n 


or  assumed  any  Itgal  duty  or  obligation  to 
the  other;  that  lapse  of  time  alone  eould 
not  in  such  respect  change  the  legal  status 
of  the  parties  in  the  sliglitest  degree,  no 
principle  of  estoppel  being  involved:  that 
performance,  on  the  contrary,  could  bring 
into  existence  for  the  first  time  between 
these  parties,  so  far  aa  this  instrument  is 
concerned,  rights  and  resulting  legal  obli- 
gations, but  only  to  the  extent  of  perform- 
ance, partial  or  full;  that  a  part  perform- 
ance could  bind  neither  party  to  malce  full 
performance,  but  would  obligate  the  partiea 
so  far  as  rights  arose  under  such  part  per-. 
formance,  as.  for  example,  the  delivery  of 
tbe  first,  or  November  month,  instalment  of 
cars  to  plaintiff  on  his  order  would  obli- 
gate him  to  pay  for  them,  but  would  not 
obligate  him  as  to  any  of  the  remaining 
47  cars  mentioned  in  tbe  instrument,  and  a 
similar  delivery  and  acceptance  of  30  cars 
would  hind  the  parties  to  that  extent,  but 
no  further.  But  under  the  evidence,  as  well 
a«  the  pleadings,  no  performance  whatever 
has  been  had.  Instead  an  attempt  was 
made  in  good  faith  by  plaintiff  to  sell  csrs 
with  the  intent  on  his  part  that  he  would 
perform  this  so-called  contract,  and  defend- 
ant had  some  cars  on  hand  with  which  to 
have  filled  any  order  for  cars  he  might  iiavi^ 
submitted,  and  no  cancelation  of  the  con- 
tract was  had,  but  the  same  permitted  by 
sufferance  of  the  parties  to  remain  uncan- 
celed until  it  lapsed.  Under  these  circum- 
stances, I  can  conceive  of  no  legal  principle 
which  cures  the  want  of  mutuality  of  con- 
tract and  creates  a  contract  with  its  re- 
sulting obligations.  Defendant  was  never 
legally  bound  to  deliver  cars  or  do  anything 
else,  and  plaintiff  was  never  bound  to  sell 
cars  or  do  anything  eisc,  and  hence  he  was 
never  legally  obligated  to  defendant.  With 
no  obligation  or  right  possessed  by  drfend- 
ant  and  owing  it  by  plaintiff,  there  was 
nothing  to  breach  upon  which  damage  can 
be  predicated.  Under  these  circumatunces. 
the  defendant  haa  received  from  plaintilT 
this  deposit  of  SI, 230.  for  which  he  bas 
given  no  consideration  whatever,  nor  has  he 
parted  therefor  to  plaintiff  with  anything 
of  value  in  the  eye  of  the  law,  nor  has  he 
forborne  anytliing  because  he  has  not  obli- 
gated himself  to  forbear.  Instead  he  stands 
before  a  court  shorn  of  a  defense.  His 
purported  defense,  at  tbe  most,  epitomized, 
is  equivalent  to  asserting  that  in  return  for 
this  money  he  merely  permitted  plaintiff 
to  believe  himself  possessed  of  a  right  to 
canvass  for  and  perhaps  sell  cars  in  cer- 
tain territory,  while  in  law  he  never  gave 
him  such  a  right  nor  parted  with  such 
right,  and  at  any  time  he  could  defeat 
plaintiff's  attempt  at  sales,  at  bis  whim  or 
caprirc,    by    refusing    to    deliver    the    cars 
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[ilaintiff  wa8  attempting  to  sell.  Such  an 
uncODBCionabie  plea,  which  in  juBtice  at 
least  should  be  unavailing,  ie  by  the  major- 
ity opinion  upheld  and  a  forfeiture  en- 
forced of  what  is  clearly  a  penalty.  As 
stated  in  the  opinion,  thix  action  for  money 
had  and  received  pomteaseH  equitublo  char- 
acteristics, and  to  that  extent  the  plaintilT 
ie  in  a  court  of  equity,  a  court  of  con- 
science, and  this,  as  a  reviewiiif;  court,  IB 
the  same.  Would  any  member  of  this  bench 
consider  it  e.  conacionable  transaction  with 
a  fellowman  to  forfeit  or,  to  use  the  softer 
.  won],  retain  a  like  ainnunt  of  another's 
money  under  the  same  circumstances  as 
disclosed  in  this  record!  The  answer  to 
this  must  suffice  to  establiah  the  forfeit  as 
either  conscionable  or  unconscionable,  equit- 
able or  inequitable,  from  the  standpoint  of 
which  we  must  view  ptaintilf's  attempted 
recovery  as  for  money  had  and  received 
and  alleged  to  have  been  received  under 
Buch  circumstances  that  equity  and  t;ood 
conscience  should  order  its  return.  Fair 
dealing  must  not  only  brand  plaintiff's  posi- 
tion as  conscionahle  and  right,  but  defend- 
ant's as  unconscionable,  if  not  worse.  Un- 
der the  law  and  the  facts  plaintiff  should 
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I  the  foregoing  dissent. 


GosB,  J.,  further  dissenting: 

Since  the  foregoing  majority  and  dissent- 
ing opinions  have  been  died,  but  before  the 
remittitur  has  been  transmitted  from  this 
court,  the  writer  has  observed  an  article 
in  the  February,  1014,  number  of  the  Michi- 
gan T.aw  Review,  vol.  12,  at  page  321,  and 
brought  the  same  to  the  attention  of  all 
members  of  this  court.  Therein  is  a  dis- 
cussion of  the  mutuality  of  contract  as  ap- 
plied to  automobile  contracts,  and  is  in 
accord  with  the  foregoing  dissent,  as  the 
writer  reads  said  discussion.  The  article 
rites  the  following  additional  authorities: 
Storm  V.  United  States,  94  U.  8,  76,  24  L. 
ed.  42;  Fontaine  v.  Baxley,  90  Ga.  416,  17 
S.  E.  1016,  supporting  the  principle  that  a 
contract  "may  be  unilateral  in  its  inception 
end  become  valid  by  the  performance  of  it 
by  the  party  originally  not  bound  by  it." 
And  Buicic  Motor  Co.  v.  Thompson,  138  Gs. 
282,  76  S.  K.  364,  where  the  plaintitT, 
though  not  bound  to  do  anything  by  the 
words  of  the  contract,  accepted  it  and  sold 
some  cars  which  defendant  failed  to  deliver. 
The  court  held  that,  though  unilateral  at 
its  inception,  the  contract  became  binding 
when  plaintiff  acted  under  it,  but  only  to 
far  aa  he  had  acted,  being  as  to  the  bal- 
ance still  unilateral.  Velie  Motor  Car  Co. 
V.  Kopmeier  Motor  Car  Co.  114  C.  C.  A. 
1..R.A.1915B. 


284,  104  Fed.  324,  ia  cited  in  the  article, 
which  also  reviews  at  length  another  very 
recent  case  apparently  parallel  in  all  par- 
ticulars with  the  case  before  us,  even  to 
the  lapsing  of  the  contract,  wherein  a  re- 
covery was  permitted  as  is  here  sought, 
while  the  dissenting  opinion  in  that  ease 
is  to  that  extent  authority  for  the  con- 
clusions of  the  majority  in  the  case  at 
l-ar.  The  case  is  that  of"  Goodyear  v.  H.  J. 
Koehler  Sporting  Goods  Co.  1S9  App.  Div. 
116,  143  N.  Y.  Supp.  1046,  November  14, 
1013,  Supreme  Court,  Appellate  DivUioD. 
In  the  Goodyear  Case  6  automobiles  had 
been  taken  and  paid  for  out  of  20  contract- 
ed for,  with  scheduled  dates  of  delivery,  up- 
on which  contract  an  advanced  part  pay- 
ment to  be  credited  back  at  $35  per  car, 
had  been  paid,  as  here,  and  the  contract  had 
expired  by  limitation  on  August  1,  1911, 
after  having  been  in  force  and  performed 
under  for  an  entire  year  from  August  36, 
1910.  A  demand  for  repayment  of  the  de- 
posit money  was  made  by  plaintiff  Januarv 
22,  1912.  after  the  contract  had  by  its 
terms  lapsed  August  1,  1911.  The  contract, 
similar  to  the  one  before  us,  stipulated  a 
right  in  the  distributer,  the  defendant,  to 
terminate  or  cancel  the  contract  on  notice, 
and  "that  no  liability  whatsoever  shall  at- 
tach to  or  be  asserted  against  the  company 
in  case  of  its  failure  to  deliver  any  of  said 
automobiles  for  any  cause  whatsoever." 
The  contract  in  the  case  at  bar  is  in  effect 
equally  broad,  leaving  performance  option- 
al with  defendant.  The  contract  there  em- 
bodied the  agency  feature,  as  here,  and 
the  same  was  relied  upon  by  the  defendant, 
as  here,  as  curing  the  want  of  mutuality. 
There  waa  likewise  a  stipulated  right  of 
retention  of  the  deposit  as  liquidated  dam- 
ages, which  was  invoked.  For  these  facts 
see  the  dissent  reciting  them.  The  gist  of 
the  decision  is  as  follows:  "By  this  clause 
[exempting  the  distributers  from  liability] 
it  was  left  entirely  optional  with  defendant 
nhether  or  not  it  would  deliver  any  auto- 
mobiles at  all,  and  if  it  refused  to  deliver 
any  it  became  subject  to  no  penalty  or  dam- 
ages. It  seems  to  me  that  it  would  be  diffi- 
cult to  find  a  clearer  case  of  a  contract  im- 
posing an  obligation  on  one  party  and  Do 
obligation  whatever  on  the  other.  I  am  un- 
able to  see  that  the  appointment  of  plain- 
tiff as  defendant's  agent  cured  the  lack  of 
mutuality,  because  the  position  of  agent 
to  sell  automobiles  was  an  empty  thing  ud- 
leaa  backed  up  by  an  enforceable  agreement 
on  defendant's  part  to  deliver  such  automo- 
biles as  plaintiff  might  be  able  to  sell." 
Thia  is  exactly  the  position  taken  in  the 
foregoing  dissent,  and  the  facts  are,  beyond 
question,  on  all  fours  with  the  case  at 
bar.     And  recovery  of  the  deposit  of  t4M 
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on  the  mniinitig  14  cars  not  taken  was  af- 
firmed. Concerning  the  diBsent  in  Good- 
jr«ftr  V.  H.  J.  Koehler  Sporting  Goods  Co. 
the  writer  of  the  Hrtiili?  in  the  Michigan 
I.aw  Review,  vol.  12,  p.  322,  sajs  that  it 
would  "result  in  making  a  new  contract  for 
th«  partiea."  To  my  mind  the  majority 
opinion  in  the  case  *,t  bar  has  mide  a  new 
contract  for  the  parties  to  this  CHse  on 
which  recovery  is  denied. 
*  Contracts  between  motor  car  companies 
bnd  distributers  and  dealers  involve  new 
appIieationB  of  old  principles,  and  to  that 
extent  new  precedent  is  made.  I  cannot  but 
feel  thkt  our  court  has  announced  a  doc- 
trine not  onlj  unsupported  by  authority,  but 
contrary  to  every  holding  on  the  subject, 
and  one  that  establishes  a  precedent  that 
miut  some  time  be  repudiated.  However, 
the  majority  holding  contains  a  copy  of  the 
adjudged  contract  approved  in  this  state 
and  held  enforceable  even  to  forfeiture  pro- 
visiona.  It  is  difficult  to  see  how  an  auto- 
mobile distribnter  can  ask  for  anything 
more  to  his  liking  than  this  approved  form 
of  contract.  The  subsequent  growth  of  the 
law  on  this  subject  will  be  interesting. 
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R«pe  —  assault  to  commit  —  Impotency 
as  drfense. 

1.  Impotency  because  of  senility  is  no 
defense  to  a  charge  of  assault  with  intent 
to  commit  rape. 

.Vote.  —  Impoteney  or  s^nllUy  as  de- 
ftnMi  to  proKecutton  for  rape  or  aa- 
mault  trlth  Intent  to  cominlt  rape. 

The  liability  of  an  infant  tor  rape  and 
the  lesser  crimes  not  amounting  to  rape 
is  discussed  in  the  note  to  State  v.  Yeargan, 
36   L.It.A.  203. 

The  rule  is  stated  broadlv  in  Wharton's 
Criminal  Law,  vol.  1,  1 1th  ed.  §  690,  that 
impotency  is  a  sufficient  defense  to  an  in- 
dirtment  for  the  consummated  crime  of 
rape,  but  not  for  an  assault  with  intent  to 
rape.  See  also  to  the  same  effect.  Territory 
V.  Kevea,  T.  Dak.  244,  38  N.  W.  440.  and 
State 'v,  Bartlett,  127  Iowa,  689,  104  N.  W. 
385. 

Where  the  testimony  tended  to  show  that 
about  the  time  of  an  alleged  attempt  to 
eamally  know  a  child  under  ten  years  ot 
age,  the  physical  system  of  the  accused 
L.R.A.lBldB. 
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credibility. 

2.  One  accused  of  assault  with  intent  to 
rape  may,  in  caae  he  takes  the  atand  ae  a 
witness,  be  asked  on  cross-examination 
whether  or  not  he  had  been  convicted  of  a 
similar  offense,  aud  whether  or  not  he  was 
guilty  of  it,  for  the  purpose  of  affecting 
Bis  credibility,  and  the  provisions  of  the 
statute  with  respect  to  impeachment  of  a 
witness  are  not  applicable. 

(September  28,  1914.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Greene  Coun- 
ty convicting  him  of  assault  with  intent  to 
commit  rape.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Meaars.  Lamb,  Carttwai',  A  Wheatley, 
for  appellant: 

Where  an  assault  is  defined  by  sUtute 
or  by  the  courts  to  be  an  attempt,  coupled 
with  "present  ability,"  to  commit  violence, 
an  impotent  person,  whether  the  condition 
be  permanent  or  temporary,  cannot  be 
guilty  of  an  assault  with  intent  to  commit 
the  crime  of  rape. 

Pratt  T.  State,  49  Ark.  179,  4  S.  W.  785; 
Anderson  v.  State,  77  Ark.  37,  90  S.  W. 
846;  Territory  v.  Keyes,  5  Dak.  244,  38  N. 
W.  440;  Nugent  v.  State,  18  Ala.  521) 
State  V.  McCunc,  16  Utah,  170.  51  Pac.  818; 
Paul  V.  State.  100  Ala.  130,  14  So.  634. 

It  was  error  to  require  defendant  to 
testify  with  reference  to  his  arrest  and  con- 
viction in  Randolph  county. 

Vance  v.  State,  70  Ark.  272,  SS  S.  W.  37; 
Thraah  v.  State,  79  Ark.  347,  98  S.  W.  360: 
Turner  v.  State,  100  Ark.  199,  139  B.  W. 
1124;  Stanley  v.  Mtna  Ins.  Co.  TO  Ark.  107, 
80  S.  W.  432;   Hankins  v.  State,  103  Ark. 

was  greatly  weakened  and  debilitated  from 
drink,  it  was  held  in  Nugent  v.   State,  18 
Ala.   .'i2I,   that   the   effect   of   the   drunken 
condition  of  the  ace\iBed  upon  his  physical 
capacity  to  commit  the  crime  was  a  matter 
to  be  considered  by  the  jury  in  coming  to 
r   conclusion   whether   the   prisoner   did 
act   with    which    he   is   charged.      The 
court    observed    that    it    is    true    that    the 
drunken    condition    of    the    accused    would 
•ither  in  a  moral  nor  legal  point  of  view 
reuse  or  palliate  the  crime  if  in  fact  com- 
itted,  but  drunkenness  may  not  only  ren- 
>r   one   entirely    incapable   of   cammittln;; 
le    crime    with     which     the    prisoner     in 
charged,  but  it  may,  by  the  prostration  of 
his  system,  render  him  le^is  capable  of  com- 
mitting it.     A  certain  degree  of  excitement 
1  drink   maj'   increase   the   passion,   the 
ings  of  which   lead   to  the   commission 
of   such   nil  natural   and   monstrous   crimes, 
but  drunkenness  may  be  so  excessive  ae  to 
-nder  the   party  partially  or   totally   In- 
ipable    of    committing    it.      The    evidence 
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28,  145  S.  W.  524;  Benton  v.  State,  78  Ark. 
284,  04  S.  W.  088. 

Mr.  Wllllaiu  L.  Moose,  Attornc;  Gen- 
eral, and  John  P.  Streepej-,  Aasiatant  At- 
torney General,  for  the  State. 

McCullocti,  Ch.  .1.,  delivered  the  opinion 
of  the  court: 

This  is  an  appeal  from  the  judgment  of 
conviction  of  the  crime  of  assault  with  in- 
tent to  coiniDit  rape.  Appellant  was  seven- 
ty-four jeara  of  age  at  tbe  time  tlie  crime 
waa  alleged  to  have  been  committed,  and 
the  aecuaation  ia  that  tlie  nasault  was  made 
upon  a  young  woman  in  the  city  of  Para- 
gould.  The  testimony  is  oonllictinj;,  but  ia 
sufficient  to  warrant  tlie  Hnding  that  he 
made  the  aasault  with  intent  to  have  carnal 
knowledge  of  aaid  female  forcibly  and 
against  her  will.  The  evidence  of  the  in- 
jured female  is  that  she  reeiated  aueceas 
fully,  and  that  the  appellaiit  Anally  desist- 
ed before  tlie  conaummation  of  the  enforced 
act  of  intercourse. 

Appellant's  testimony  tended  to  show 
that  on  account  of  his  CNtreme  age  and  fail- 
ing powers  he  had  lost  all  deaire  for  sex- 
ual intercourse,  and  was  physically  un- 
able to  consummate  such  an  act.  In  the 
trial  of  tlie  caae.  Ilia  attorney  asked  the 
court  to  give  an  instruction  to  the  jury  to 
the  etfeet  tliat  tbe  offense  was  not  complete 
unlet<B  the  accused  was  capable  of  ooneum- 
mating    the    act    of    intercourse,- — ^in    other 


worda,  that  impoteney  waa  a  defense  to  the 
cliarge  of  assault  witli  intent  to  commit 
rape.  Our  statute  defines  an  assault  as 
"an  unlawful  attempt,  coupled  with  present 
ability  to  commit  a  violent  injury  on  the 
person  of  another."     Kirhy'a  Dig.  §  1683. 

That  dednilion  has  been  applied  by  this 
court  in  determining  the  essential  elements 
of  the  crime  of  assault  to  commit  murder: 
the  court  holding  that  ''both  the  iuteution 
and  the  ability  to  eomiuit  a  battery  are 
necessary  to  conatitute  an  asaault.'  PraM 
V.  SUte,  40  Ark.  17B,  4  S.  W.  785. 

Professor  Wharton,  in  his  work  on  Crimi- 
nal Law,  llth  ed.  voh  1,  S  690,  lays  down 
the  rule  broadly  that  impotentcy  is  a  suffi- 
cient defense  to  an  indictment  for  the  con- 
summated crime  of  rape,  though  not  for  an 
assault  with  intent  to  rape.  In  another 
part  of  the  same  volume  (§  2231  he  says; 
"If  there  be  juridical  incapacity  for  tbe 
consummated  offense  (e.  g.,  infancy),  there 
can  be  no  conviction  of  the  attempt;  and 
therefore  a  boy  under  fourteen  cannot,  ac- 
cording to  the  prevalent  opinion,  tie  con- 
victed of  an  attempt  to  commit  a  rape  as 
principal  in  the  first  degree.  It  is  other- 
wise wiien  the  iacapacity  is  merely  nervoua 
or  physical.  A  man  may  fail  in  consummat- 
ing a  rape  from  some  nervous  or  physical 
incapacity  intervening  between  attempt  and 
P!^e<:ution.  But  thia  failure  would  be  no  de- 
fense to  the  indictment  for  the  attempt.    At 


tended  to  show  that  the  prisoner  was  great- 
ly weakened  by  drink;  this  waa  a  circum- 
stance to  be  considered  by  the  jury  however 
light  they  might  have  esteemed  it. 


Aaaault  with  attcn 


The  court  in  Territory  v,  Keyes,  supra, 
adopts  the  rule  that  in  aasault  with  intent 
to  rape  impotcucy  is  no  defense',  at  least 
unless  it  be  coupled  with  tbe  further  proof 
that  the  defendant  himself  knew  of  that 
impoteney;  then  it  might  lie  ailmissitile  in 
evidence  to  go  to  the  question  of  intent,  but 
no  further.  The  court  observed  that  as 
an  assault,  as  defined  by  the  Code,  docs 
not  imply  an  ability  to  consummate  the  at- 
"  tempted  act,  impoteney  cannot  be  a  de- 
fense to  the  charge  of  an  assault  nitli  in- 
tent to  commit  tbe  crime  of  rape. 

See  also  HrST  v.  Statk,  holding  that 
more  impoteney  on  account  of  failing  pow- 
ers from  old  age  ia  no  defense  to  tlie  crime 
of  aasault  with  intent  to  rape. 

Evidence  of   impoteney. 

In  a  prosecution  for  rape  it  ia  always 
competent  to  show  the  size  and  the  age  of 
defendant,  and  the  knowledge  of  tbe  wit- 
nesses in  respect  thereto;  and  particularly 
is  this  true  when  the  evidence  bears  direct- 
ly upon  his  capacitv  to  commit  the  crime 
I..R.A.1015B. 


charged.  State  v.  Armstrong,  167  Mo.  257, 
6H  S.  U,  061. 

In  a  prosecution  for  rape,  State  v.  Stev- 
ens. 133  Iowa.  884,  110  X.  \V.  1037,  the  de- 
fendant testified  that  he  had  been  injured 
in  his  private  parts,  and  bad  had  hia  aide 
crushed  about  sixteen  years  previously  bj- 
coal  falling  in  a  mine,  and  that  he  ha^ 
suflTcred  a  similar  injury  about  seven  years 
previously  to  the  trial,  and  that,  as  a  re- 
sult, he  had  been  without  sexual  desire  since 
the  first  injury,  and  incapable  of  indulging 
in  se.\ual  intercourse.  It  waa  held  that 
where  one  accused  of  rape  interposes  im- 
poteney as  a  defense,  he  ia  not  entitled  to 
have  the  jury  personally  examine  his  pri- 
vate parts.  In  this  caae  the  county  attor- 
ney suggested  that  the  jury  might  not  be 
able  to  determine  anything  from  an  inspec- 
tion, but  that  no  objection  would  be  urged 
against  such  an  examination  by  one  or  more 
physicians. 

In  a  prosecution  for  rape  by  a  man  fifty 
veara  old,  it  was  held  in  SUte  v.  Bailey,  31 
Wash.  80,  71  Pac.  71.'>,  that  it  was  for  the 
jury  to  pass  upon  the  truthfulness  of  the 
testimony  of  accused  as  to  his  impoteney, 
when  considered  with  ail  other  facta  and 
circumstances  in  evidence  before  them.  Tbe 
court  further  held  that  where  the  only  tes- 
timony upon  the  subject  of  accused's  im- 
poteney was  that  of  the  person  himself  who 
was  charged  witli  rape,  a  verdict  of  guilty 
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the  same  time  th«re  must  be  apparent  ca- 

Mr.  Bishop  also  lays  down  the  rule  that 
impotency  ia  no  defense  to  tlie  cliarge  of 
assault  with  intent  to  commit  rape.  The 
.dectaions  on  this  BUbject  are  neither  abun- 
dant nor  clear,  but  we  are  convinced  that 
the  rule  stated  above  bj  the  learned  text- 
writers  is  the  sound  one,  and  that  mere  im- 
poteney  on  account  of  failing  powers  from 
old  age  is  no  defense  to  the  crime  of  as- 
sault with  intent  to  rape.  The  essence  of 
tile  crime  is  the  violence  done  to  the  per- 
son and  feelings  of  the  injured  female. 
Complete  consummation  of  the  act  of  sexual 
intercourse  is  not  essential  even  to  the 
crime  of  rape;  a  partial  penetration,  with- 
out emission,  being  sufficient  even  to  make 
the  crime  of  rape.  It  follows,  therefore,  tliat 
the  crime  of  assault  with  intent  to  com- 
mit a  rape  may  be  complete,  even  ttiouj;h 
the  perpetrator  lacks  physical  vigor  to 
eonsuoimate  the  act. 

Appellant  testifled  in  his  oivn  behalf, 
and  on  cross-examination  counsel  for  the 
state  drew  out  the  fact  tliat  stieral  years 
ago  appellant  had  been  cunTictcd  of  a  simi- 
lar olTense,  alleged  to  have  been  committed 
on  the  person  of  another  woman,  and 
sought  to  draw  out  from  him  an  admission 
that  he  had  committed  the  offplise.  Ap- 
pellant admitted  that  he  had  been  so  con- 
victed, but  denied  tliat  he  was  guilty  of  the 
charge.     Objection    was   made   to   this   line 


of  examination,  and  an  exception  was  duly 
saved,  and  is  now  pressed  as  grounds  for 
reversal- 
Counsel  for  appellant  rely  upon  the  stat- 
ute of  this  state  (Kirby's  Digest,  g  313S,  as 
amended  by  Acts  IflOS,  p.  143),  which  de- 
clares that  "a  witness  may  he  impeached  by 
the  party  against  whom  he  is  produced  by 
contradictoi-y  evidence  by  showing  that  he 
has  made  statement b  different  from  his 
present  testimony,  or  by  evidence  that  his 
general  reputation  for  truth  or  morality 
renders  him  unworthy  of  belief,  but  not  by 
evidence  of  particular  wrongful  acts,  ex- 
cept that  it  may  be  shown,  by  the  exami- 
nation of  a  witness,  Or  record  of  a  judg- 
ment, that  he  had  been  convicted  of  a  fel- 
only." 

That  statute  has  no  application  to  the 
cross-examination  of  a  witness  for  the  pur- 
pose of  testing  his  credibility.  On  the  con- 
trary, it  has  been  held  that  the  defendant 
in  a  criminal  prosecution,  when  he  takes 
the  witness  stand,  places  himself  in  the  at- 
titude of  any  other  witness,  and  that  he 
may  be  interrogated  concerning  specitic  acts 
of  his  own  for  the  purpose  of  testing  his 
credibility.  Hollingsworth  v.  State,  .^3  Ark. 
387,  14  S"  W.  41.  He  cannot  be  asked  about 
a  mere  accusation  or  Indictment  ( Benton 
V.  State,  78  Ark.  284,  94  S.  W.  «88.i  ;  but  for 
the  purpose  of  testing  his  credibility  he 
may  be  asked  about  a  judgment  of  convic- 
tion  (Vance  v.  State,  70  Ark.  272,  68  S.  W. 


would  not  be  disturbed  when  there  was  evi- 
dence tending  to  eatablixh  the  material  facta 
ahowing  guilt. 

In  a  prosecution  for  statutory  rape  by  a 
man  sixty-eight  years  old,  the  wife  of  oc-- 
cused  testified  that  he  waa  incapable  of  hav- 
ing sexual  contmerce  with  a  woman.  This 
she  knew  from  her  intimate  relations  with 
him.  Upon  rebuttal  physicians  were,  in 
State  V.  Waike,  60  Kan..  183,  78  Pa«.  408, 
held  properly  permitted  to  testify  as  ex- 
perts that  a  man  at  that  age  who  had  lost 
sexual  desire  as  to  his  wife  might  still 
have  such  desire  and  ability  to  consummate 
it  ujKiD  other  and  younger  women. 

Burden  of  proof. 

Where  one  convicted  of  the  statutory  of- 
fense of  rape  upon  his  twelve-year-old 
daughter  interposed  the  defeuae  that,  hav- 
ing  paralysis,  it  was  physically  impossible 
for  him  to  commit  the  crime,  it  was  held 
in  People  v.  Row,  135  Mich.  505,  i)8  N.  W. 
13,  that  the  court  did  not  err  in  refusing 
to  charge  that  the  burden  of  proving  that 
defendant  was  competent  to  have  sexual 
intercourse  was  on  the  people,  or  in  char- 
ging that  it  was  for  the  jury  to  say  whether 
the  defense  act  up  by  defenciaitt  had  been 
established.  The  court  remarked  that  it ! 
vas  not  the  normal  condition  for  a  man  to 
have  paralysis,  or  for  a  man  of  the  age  1 
i..R.A.li)1.5B. 


{age  not  stated)    of   respondent  to   be   in- 
capable of  having  sevual  intercourse. 

Id  a  prosecution  for  assault  with  intent 
to  commit  rape,  it  ia  held  in  Jeffers  v.  State, 
20  Ohio  C.  C.  :i94.  10  Ohio  C.  D.  832,  that 
where  an  accused  person  denies  that  he 
committed  the  crime  charged,  and  offers  tes- 
timony tending  to  show  that  by  reason  of 
drunkenness  he  was  incapable  of  commit- 
ing  such  an  offense,  it  is  error  to  charge 
the  jury  that  the  burden  ia  upon  him  to 
show  want  of  capacity  to  commit  the  crime 
by  reason  of  drunkenness,  as  such  a  charge 
would  shift  upon  him  the  burden  of  prov- 
ing that  he  did  not  commit  the  crime.  This 
view  seems  to  be  in  accord  with  tlie  modern 
doctrine  as  to  burden  of  proof  as  regards 
matters  set  up  by  defendant  in  defense,  and 
of  the  relation  of  presumption  and  burden 
of  proof,  and  in  harmony  with  the  better 
view  that  the  burden  of  proof  never  shifts 
to  defendant  in  such  sense  as  to  deprive 
him  of  the  rule  of  reasonable  doubt  as  to 
any  matter  which,  like  physical  impotency, 
tends  to  negative  his  guilt.  See  in  this  con- 
nection notes  to  State  v.  Scott.  36  L.R.A. 
721.  and  Adair  v.  State,  44  T..R.A,  (N-S.) 
119.  as  to  "Presumption  and  burden  of  proof 
as  to  sanity  in  criminal  cases;"  and  notes 
to  Com.  V.  Pahner,  J9  L.F.A.(N.S.J  483,  and 
Culpepper  v.  State,  31  L.R.A.(N.S.)  1166, 
"Applicability  of  rule  of  reasonable  doubt  to 
self-defense  In  homicide."  J.  D-  C. 
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3TI.  Such  mattvra  are  collateral  to  tlic  la- 
Hue,  and  afTect  odIj  the  credibilltr  of  the 
Accused  as  H  witneHs,  but  are  nevertlieless 
cnmpetent  for  that  purpose. 

We  are  therefore  of  the  opinion  that 
there  is  no  error  in  the  record ;  and,  as  the 
evidence  was  tegall.v  sufficient  to  sustain 
the   conviction,   the  judgment  must   be  af- 


KANSAS  SUPRKHE  COURT. 

T.   B.  MARTIN 


(82  Kan.  595,  141  Pac.  500.) 

Railroad  —  duty  (o  keeii  cattle  gnards 
effective. 

1.  It  is  the  dutj  of  a  railwaj  company 
to  exercise  reasonable  or  ordioarj  care  to 
keep   ita   cattle   guards   from   becoming   so 


Headnotes  by  Pobthi,  J. 


fliled  with  snow  and  ice  as  to  malce  It  pos- 
sible for  animals  to  cross  them,  and  for  neg- 
ligent failure  in  this  respect  the  company  is 
liable  for  injuries  to  animaU  thus  getting 
upon  its  right  of  way. 
Trial  —  Jury  —  care  of  callle  guards. 

2.  Where  a  railway  couipany  has  erected 
and  maintained  (food  and  lawful  fences  and 
sufficient  cattle  guards  to  prevent  stock  from 
getting  upon  its  right  of  way,  the  question 
whether  it  was  negligent  in  failing  to  keep 
its  cattle  guards  from  becoming  so  filled 
with  snow  and  ice  as  to  make  it  possible 
for  animals  to  cross  tlie  same  depends  upon 
the  facts  and  circumstances,  and  is  a  ques- 
tion for  the  jury  to  determine  under  proper 
instructions. 

Costs  —  attorneys'  fees  —  negligence. 

3.  In  an  action  to  recover  for  animals  in- 
jured on  the  right  of  way.  where  the  facta 
are  as  stated  in  the  prece:linf;  paragraph, 
and  plaintiff  recovers  on  the  sole  ground 
of  the  negligence  of  the  railway  company 
in  tailing  to  remove  snow  and  ice  from  its 
cattle  guards,  the  plaintiff  is  not  entitled  to 
an  allowance  for  attorneys'  fees. 

(Burch  and  Smith,  JJ.,  dissent.) 

(June  e,  1914.) 


•  This  note  is  supplemental  to  a  note  on  the 
SMne  subject,  appended  to  Yates  v.  Chicago, 
St.  P.  M.  A  O.  R.  Co.  30  L.R.A.(N.S.)   9B7. 

Where  required   by  statute. 

Supplementing  note  in  3«  L.B.A.(N.S.) 
998. 

As  shown  in  the  earlier  not«,  where  there 
is  a  duty  resting  upon  a  railroad  company 
to  construct  and  maintain  cattle  guards,  if 
it  is  negligent  in  this  regard,  and  by  reason 
thereof  a  cattle  guard  becomes  so  defective 
that  it  does  not  prevent  stock  from  passing 
over  it  upon  llie  riglit  of  way,  and  the  stock 
is  there  mjured  or  killed,  the  railroad  com- 
pany is  liable  to  the  owner  for  the  loss 
thereby  occasional  him. 

'Ill us,  a  railroad  company  is  liable  for 
injuries  to  animals  where  the  proximate 
cause  of  the  injury  was  its  negligence  in 
failing  to  keep  free  from  dirt  and  sand  the 
iipacee  between  the  slats  constituting  a  cat- 
tle guard,  (ieerds  v.  Ann  Arbor  B.  Co.  — 
Mich,  ^.  147  N.  \V.  505. 

And  it  is  negligence  to  permit  a  cattle 
guard  to  Iwcome  filled  witli  dirt  and  cin- 
ders to  an  extent  allowing  the  easy  passage 
of  animals  over  it,  McCullough  v.  Wabash 
B.  Co.  160  Mo.  App.  .142,  142  S.  W.  357, 

In  order  for  the  plaintiff  to  recover  in  a 
case  of  this  kind  it  is  necessary  for  him  to 
establish  not  only  that  the  cattle  guard  was 
insuQlciMit,  but  that  the  cattle  were  killed 
because  of  its  insufficicney.  If  a  properly 
constructed  cattle  guard  would  not  have 
kept  tJie  cattle  from  going  upon  the  right 
of  way,  then  there  is  no  connection  between 
the  defective  guard  and  the  death  of  the 
L.B.A.1B15B. 


cattle.     Ratliff  v.  Union  P,  B.  Co.  BO  Ku. 
938,  122  Pac.  1023. 

If  a  cattle  guard  is  suitable  and  sufficient 
to  prevent  ordinary  stock,  or  stock  to  some 
extent  unruly,  from  getting  on  the  railroad 
right  of  way,  then  it  complies  with  the 
statute,  and  no  recovery  can  be  had  for  loss 
of  stock,  based  upon  ita  insufficiency.  Stew- 
art V.  Bloomington,  C.  £  D.  R.  Co.  180  III. 
App.  eo8. 

As  to  snow  and  ice. 


mpany    negligently 


gravel  and  cinders,  and  with  lately  fallen 
snow,  and  permitting  the  beveled  edges  of 
the  slatK  composing  the  guard  to  become 
worn  and  beaten  down,  the  company  is  lia- 
ble to  the  owner  of  animals  which  cross  the 
guard  while  in  this  condition,  and  are  killed 
on  its  right  of  wav.  I^kc  Erie  k  W.  R. 
Co.  V.  Voliva,  53  Ind,  App,  !70,  101  N.  E. 
338. 

And  see  Mabtis  v.  Atchisoit,  T.  k  S.  F. 
R.  Co,  holding  that  if  the  railway  company 
negligently  fails  to  exercise  reasonable  or 
ordinary  care  to  keep  a  cattle  guard  from 
becoming  filled  with  snow  and  ice  to  the  ex- 
tent that  stock  cross  it  onto  the  right  of 
way,  and  are  there  injured  or  killed,  th<- 
railroad  company  is  liable  to  the  owner  for 
the  damage  suffered  by  him. 

Kifect  of  contributory  negligence  of  owner. 

Supplementing  note  in  SB  L.R,A.(N.S.) 
1000. 

That  the  plaintiff  in  an  action  to  recorer 
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County  in  plaintiff's  favor  in  an  actiou 
brought  to  recover  damages  for  the  alleged 
negligent   killing  of   plaintiff's   stock.     Ke- 

The  facts  are  stat(.-d  in  the  opinion. 
MeBsrs.    William   R.    Smith,   Ow«n   J. 
Wood,  and  Alfred  A.  Scott,  for  appellant: 
Defendant  waa  not  liable  ae  a  matter  of 

Blaia  v.  Minneapolis  iL  St.  L.  R.  Co.  34 
Minn.  57,  S7  Am.  Rep.  30,  24  N.  W.  MS; 
Sta«er  V.  Winona  A  St.  P.  B.  Co.  42  Minn. 
15S.  43  N.  W.  906;   Wait  v.  Bennington  A 
R.   R.  Co.  «1  Vt.  268,  X7  Atl.  284;  Wood  v. 
Union  P.  R.  Co.  88  Kan.  480,  12»  Pne.  193. 
Mr.  George  Geltjr  alio  tor  appellant. 
MeBars.  V.  T.  Tapecolt  and  Bdgnr  Fos< 
ler  for  appellee- 
Porter,  J.,  delivered  the  opinion  of  the 

The  railway  com  pan;  appeals  from  a 
judgment  in  plaintiff's  favor  for  S400  dam- 
ages and  tlOO  attorneys'  fees.  The  action 
was  to  recover  the  value  of  stock  killed  b; 


one  of  the  trains  of  the  defendant.  The 
stock  escaped  from  plaintiff's  inclosure,  went 
upon  the  highway,  and  entered  the  defend- 
ant's right  of  way  over  a  cattle  guard  at  a 
highway  crossing.  They  were  killed  by  a 
passenger  train  on  January  27,  1912,  at 
4:30  in  the  afturnoon.  There  was  about 
6  inches  of  snow  on  the  ground.  The  pe- 
tition alleged  that  the  defendant  knowing- 
ly and  negligently  permitted  its  cattle 
guards  at  this  place  to  become  and  remain 
in  bad  condition ;  that  there  was  not  a 
sufDcient  fence  or  cattle  guard  where  the 
stock  got  on  the  right  of  way  to  prevent 
atock  from  crossing  from  the  public  high- 
way to  the  right  of  way.  The  jury  made 
a  number  of  special  findings,  among  which 
are  that  the  width  between  the  wing  fences 
and  lietween  the  cattle  guards  where  the 
public  road  in  question  crosses  the  defend- 
ant's railway  waa  59  feet  and  6  inches; 
that  two  mares  and  one  mute  belonging  to 
plaintiff  crossed  over  the  cattle  guards  west 
of  the  highway.  They  find  that  the  rail- 
way of  the  defendant  waa  inclosed  with  a 
goiid  and  lawful  fence  at  the  place  where 
the  animals  crossed;  that  the'cattle  guards 


damages  for  injuries  to  horses  from  a  de- 
fective cattle  guard  undertook,  without  any 
help,  while  riding  one  horse  and  leading 
another,  to  drive  the  horses  that  were  killed 
along  with  others  over  the  highway,  ia  not 
a  defenge,  for  it  docs  not  show  such  on 
abandonment  as  to  defeat  the  right  to  re- 
cover. At  most  it  merely  shows  contribu- 
torv  negligence,  and  contributory  negligence 
■     not  a  defense.     Lake  Erie  *  W,  R.  Co,  v. 


Voliv 


mpra. 


So,  where  a  railroad  company  is  negligent 
in  failing  to  keep  in  good  cond'ition  a  cattle 
guard,  in  an  action  against  it  for  injuries 
to  animals,  attributable  thereto,  it  is  no 
defense  that  the  owner  of  the  animals  was 
guilty  of  contributory  negligence  in  per- 
mitting them  to  graze  or  run  at  large  on 
the  highway.  Geerds  v.  Ann  Arbor  R.  Co. 
—  Mich.  — ,  147  K.  W.  505. 

If  the  injured  animal  passed  upon  the 
railroad  track  in  consequence  of  the  neglect 
of  the  railroad  company  to  maintain  a  suf- 
ficient cattle  guard  to  prevent  it  from  pass- 
ing from  the  highway  to  defendant's  right 
of  nay,  and  the  animal  is  killed  on  thi' 
right  of  way.  the  plaintiff  is  entitled  to  re- 
cover without  regard  to  any  question  of 
negligence  in  leaving  the  animal  to  run  at 
large.  Chapin  v,  Ann  Arbor  R.  Co.  167 
Mich.  646,  i:i3  N.  W.  512. 


The  burden  of  proof  to  establish  the  acts 
of  negligence  charged  rests  upon  the  plain- 
tiff. The  accident  itaelt  raises  no  presump- 
tion of  negligence.  &Iidland  Valley  R.  Co. 
T.  Bryant,  37  Okla.  206.  131  Pac.  678. 

The  burden  of  proof  is  upon  the  plaintiff 
I..R.A.lfll3B. 


in  an  action  to  recover  damages  for  injuries 
to  his  stock,  based  upon  the  alleged  negli- 
gence of  the  defendant  in  constructing  and 
maintaining  a  cattle  guard,  to  show  all  the 
facts  necessary  to  establish  his  case.  He 
must  establish  by  proof  the  allegation  of  btit 
petition  that  the  injured  animal  entered  de- 
fendant's right  of  way  over  the  defective 
cattle  guard.  McCullough  v.  Wabash  R.  Co. 
lao  Mo.  App.  342,  142  8.  W.  357. 

And  that  the  breach  by  defendant  rail- 
road company  of  the  statutory  duty  of  main- 
taining a  proper  cattle  guard  was  the  cause 
of  the  injury  to  his  horse  upon  the  right  of 
way.  This  proof  may  consist  entirely  of  cir- 
cumstantial evidence.  Miller  v.  Chicago,  M. 
ft  St.  P.  R.  Co.  180  Mo.  App.  209,  167  S. 
W.  1160. 

The  fai't  that  there  is  direct  proof  in  favor 
of  defendant  that  the  animal  killed  waa 
struck  while  in  the  highway  does  not  en- 
title the  defendant  to  a  directed  verdict, 
although  there  is  no  direct  proof  to  the 
contrary,  where,  however,  there  is  circum- 
stantial evidence  indicating  that  the  ani- 
mal had  crossed  the  defective  cattle  guard 
before  he  was  struck.  McCullough  v.  Wa- 
bash R.  Co.  supra. 


competency. 


It  is 


t  evidence  that 


cattle  passed  readily  back  and  forth  < 
the  guard  in  question  before  the  happening 
of  the  accident  complained  of,  where  it  is 
also  shown  that  the  guard  was  in  the  same 
condition  as  at  the  time  when  the  accident 
happened.  Chapin  v.  Ann  Arbor  R.  Co,  su- 
pra 
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were  not  defective,  but  were  allowed  to  be- 
eome  obatructed  by  snow;  and  that  the  de- 
fendant WBB  negligent  in  not  keeping  the 
guards  clear  of  snow.  These  findings  pre- 
sent the  issue  in  the  case  which  vre  rogard 
■fl  controUing.  The  railway  company  de- 
murred to  the  evidence,  and,  after  the  ver- 
dict, moved  for  judgment  in  its  favor  on 
the  findings  of  the  jury,  and  now  contends 
that  the  court  erred  in  overruling  the  de- 
murrer and  the  motion  for  judgment. 

The  defendant  relieu  first  upon  a  deci- 
sion in  the  recent  cas':  of  Wood  v.  Union  P. 
R,  Co.  88  Kan.  477,  J2B  Pac.  193,  194,  in 
which  the  court  said:  -Section  5  of  the 
stock  law  of  1874  (Gen.  Stat.  19QD,  §  7005) 
excepts  from  the  operation  of  that  act 
any    railway    company    whose    road    is    in- 

tle  guards  from  which  the  jury,  for  them- 
selves, may  determine  their  sufficiency,  tes- 
timony that  stock  has  crossed  over  them  is 
competent  aa  tending  to  show  their  insuffi- 
ciency. Midland  Valley  R.  Co.  v.  Bryant, 
supra. 

Evidence  by  experienced  railroad  men 
that  a  particular  cattle  guard  ie  of  stand- 
ard make  and  in  general  use  on  first-clasa 
raihvays  has  been  held  competent  as  tend- 
ing to  show  that  a  cattle  guard  was  suffi- 
cient and  suitable  to  turn  stock.  Stewart 
v.  Blocmington,  C.  4  D.  R.  Co,  180  III.  App. 
60S. 

And  it  is  competent  for  the  defendant  to 
show  that  the  cattle  guard  complained  of 
was  constructed  in  a  manner  approved  by 
the  Btate  railroad  commission,  and  the  plain- 
tifi'  may  rebut  this  testimony  by  showing 
that  there  was  a  marked  difference  between 
the  cattle  guard  in  Question  and  the  kind  of 
guard  approved  by  the  commission.  Chapin 
V.  Ann  Arkior  R.  Co.  supra. 

— sufllcicncy. 

"Evidence  showing  or  tending  to  show 
that  the  guard  in  question  was  made  of 
wood;  that  there  was  no  pit  under  it;  that 
the  spaces  between  the  rails  or  slats,  out 
of  which  it  was  made,  had  become  partly 
tilled  with  gravel  and  cinders;  that  the 
beveled  edges  of  the  slats  had  become  worn 
and  beaten  down ;  that  snow  had  fallen,  not 
only  on  the  night  before  the  horses  in  ques- 
tion were  killed,  but  that  snow  had  fallen 
the  night  previous,  and  bad  not  been  re- 
moved ;  that  on  the  morning,  and  at  the 
time  the  horses  passed  over  said  cattle 
iniard,  there  was  a  well-beaten  track  over 
it.  on  and  over  which  the  horses  passed; 
that  some  of  appellant's  trackmen  had 
passed  over  this  same  guard  but  a  short 
time  before  the  horses  passed  over  it,  and 
that  sucli  trackmen  made  no  effort  to  clean 
the  snow  thciefrom,"  warrants  the  jury  in 
finding  that  at  the  time  the  horses  killed 
passed  over  the  guard,  the  defendant  was 
not  maintaining  and  keeping  it  in  the  con- 
dition contemplated  by  the  statute  under 
which  the  action  was  brought,  and  that,  on 
L.R.A.1915B. 


closed  with  a  good  and  lawful  fence  to  pre- 
vent animals  from  being  on  the  road.  As  it 
is  impracticable,  if  not  impossible,  to  fence 
across  the  railroad  track,  it  has  frequently 
been  held  that  the  incloaure  of  the  track  is 
complete  when  the  fences  on  either  side  are 
connected  at  proper  piac«B  with  wings  and 
cattle  guards  sufficient  to  prevent  the  ani- 
mals from  going  upon  the  track,  but  in 
such  instances,  under  that  statute,  a  cattle 
guard  is  deemed  a  portion  of  the  fence,  and 
the  failure  to  provide  a  sufficient  guard  is 
equivalent  to  the  failure  to  provide  a  suffi- 
cient fence."     p.  480. 

Their  contention  is  that,  as  a  cattle 
guard  is  deemed  a  portion  of  the  fence,  a 
railroad  company  is  under  no  more  obliga- 
tion to  remove   snow   from  a   cattle  guard 

account   of   the   defendant's  failure   to  dis- 


the  railroad  right  of  way.  Lake  Erie  i 
W.  R.  Co.  V,  Voliva,  S3  lud.  App.  170,  101 
N,  E.  338. 

ITiat  cattle  guards  are  defective  is  not 
established  merely  by  evidence  that  the 
plaintiff's  animals  crossed  them,  or  that 
other  anitnals  had  also  crossed  them,  there 
being  also  testimony  that  the  guards  were 
the  most  improved  and  approved  guards 
in  general  use  by  the  railroads  in  this  coun- 
try, since  the  statute  requiring  railroad 
companies  to  fence  their  roads  does  not 
exact  that  a  railroad  cattle  guard,  to  be  suffi- 
cient, must  be  so  constructed  and  main- 
tained as  to  interpose  an  absolutely 
unaurmountable  and  impasssble  barrier 
against  the  encroachment  of  stock,  without 
exception  and  under  all  conditions.  It  can- 
not be  said  that  a  railroad  company  is  an 
insurer  of  the  efficacy  of  its  cattle  guards 
under  all  circumstances,  such  as  against 
frightened  or  breachy  animals.  On  the  con- 
trary, a  railroad  company  has  discharged 
its  duty  when  it  installs  and  keeps  in  good 
repair  such  guards  as  are  of  tbe  most  im- 
proved and  approved  kind  in  use  bv  rail- 
roads. Midland  Vallev  R.  Co.  v.  firvant, 
37  Okla.  206,  131  Pac.  678. 


It  is  for  the  jury  to  say  whether  Uie  cat- 
tie  guard  is  defective  and  insufficient,  and 
hence  not  reasonably  fit  for  the  use  for 
which  the  statute  commanded  it  should  be 
constructed,  where  it  is  so  constructed  as 
to  give  solid  and  substantial  support  to 
animals  attempting  to  cross  upon  it.  Mil- 
ler V.  Chicago,  M.  &  St.  P.  R.  Co.  180  Mo. 
App.  209,  167  S.  W.  lieo. 

And  it  is  for  the  jury  to  determine  wheth- 
er or  not  the  cattle  guard  is  suitable  and 
sufficient  to  turn  stock,  and  whether  or  not 
the  railroad  company  was  negligent  in  fail- 
ing to  provide  a  sufficient  and  suitable  cat- 
tle guard.  Stewart  v.  Bloomington,  C.  A 
D.  R.  Co,  180  111.  App.  eOS.  A.  G.  S. 
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than  from  both  lidea  of  fences,  And  tliat 
tite  atktute  hae  been  complied  with  when 
rattle  guard,  wing  fences,  and  fences  i 
proper  condition  are  provided.  They  insie 
that  to  place  a  further  burden  on  the  di 
fendant  required  an  "ingenious  and  erroni 
out  interpretaticiQ  of  the  legislative  intent. 
The  argument  ia  that,  when  auow  extenda 
any  coneiderable  distance  along  the  right 
of  way,  it  would  require  a  great  numbE 
ot  additional  employees  to  keep  cattle 
guards  clear,  and  that  this  would  impm 
unfair  and  unreasonable  burden  upon 
railway  company,  and  that  the  value  of 
tlie  services,  compared  to  the  cost  necessa- 
rily imposed,  would  be  grossly  incommensu- 
rate with  the  paramount  duty  wiiicb  the 
(unipany  owes  to  the  public;  that  usually 
it  would  require  a  waste  of  energy  or  money 
tu  re<)iiLre  the  removal  of  snow  from  all 
cattle  guards  in  order  "to  provide  a 
tiegent  benefit  for  the  treBpaasing  cattle  of 
negligent  and  careless  owners."  A  case  d: 
recti V  in  point  wiiich  is  relied  upon  i 
Biais  V.  Minneapolia  t  St.  L.  R.  Co.  34 
Minn.  57,  57  Am.  Rep.  36,  24  N.  W.  658, 
V'here  it  waa  said;  "Reasonable  care  and 
diligence  do  not  require  a  railway  com- 
pany, unless  under  exceptional  and  extra- 
ordinary circumstances,  to  remove  the  nat- 
ural accumulations  of  snow  and  ice  from 
cattle  (guards,"     (Syl.l 

The  doctrine  was  followed  and  applied 
in  Stacey  v,  Winona  k  St.  P.  R.  Co.  42 
Minn.  158,  43  N.  W.  90S,  where  it  was  held 
that  it  was  error  to  refuse  to  charge  the 
jury,  as  requested,  that  the  railway  com- 
pany was  not  negligent  in  failing  to  remove 
■now  and  ice  from  cattle  guards.  Another 
case  cited  is  Wait  v.  Bennington  &  R. '  R. 
Co,  81  Vt.  288,  17  Atl.  284,  287,  where  it 
waa  said  that  "the  statute  .  .  .  cannot 
mean  tiiat  a  guard  must  be  so  built  that 
under  no  circumstances  coulii  an  animal 
cross  it,  but  under  all  ordinary  circum- 
stances it  is  sufficient  to  prevent  cattle  and 
other  animals  from  getting  upon  the  track." 
p.  280- 

Coun^l  for  plaintiff  cite  no  cases  to  the 
contrary,  but  they  argue  that  this  court 
should  consider  the  different  conditiona  ex- 
isting in  states  like  Minnesota  and  Vcr- 
niont  and  those  which  prevail  in  Weatern 
Kansas,  where  it  is  said  that  very  little 
snow  falla,  and  cattle  may  gro-xe  tlirough 
tile  entire  season.  It  is  insisted  that  the 
burden  of  removing  what  little  snow  might 
fail  on  cattle  guards  in  Western  Kansas 
VDuld  not  be  great;  that  a  8  inch  snow 
might  fall  in  that  section  twice  in  three 
years;  but,  if  snow  seldom  falls  in  that  lo- 
rality  auflicient  to  block  the  cattle  guards, 
that  might  be  a  circumstance  for  the  con- 
«ideration  of  a  jury  in  determining  wheth. 
t-,R.A.1915B, 


er  it  was  reasonable  to  expect  a  railway 
company  to  keep  enough  men  in  its  employ 
to  remove  it  when  it  should  fall.  It  hap- 
pens occasionally,  oven  in  tliis  state,  that 
snow  falls  or  drifts  up  to  a  level  with  an 
ordinary  fence,  or  to  such  an  extent  that  the 
fence,  though  a  lawful  one,  furnishes  no  ob- 
struction to  stock. 

Owing  to  the  danger  to  persons  and  prop- 
erty being  transported  on  tlie  railway  from 
collisions  of  trains  with  trespassing  ani- 
mals, as  well  as  danger  to  the  animals 
themselves,  the  statute  makes  the  railway 
company  liable,  irrespective  ot  any  negli- 
gence on  the  part  of  the  company,  provided 
the  stock  geta  upon  the  right  of  way  at  a 
place  where  the  road  is  unfenced,  and 
"wliere  it  can  and  ouglit  to  be  fenced." 
Hopkins  v.  Kansas  P.  R.  Co.  18  Kan.  462, 
465.  The  statute  contains  a  provision  that 
it  shall  not  apply  to  any  railway  company 
whoee  road  is  inclosed  with  a  good  and 
lawful  fence  to  prevent  animals  from  com- 
ing on  the  right  of  way.  Gen.  Stat,  lOOP, 
i  7005.  Here  the  railway  company  had 
erected  what  the  jury  find  to  be  a  good  and 
lawful  fence,  and  the  judgment  can  only  be 
upheld  upon  the  theory  that  the  defendant 
was  negligent,  as  a  matter  of  law,  in  fail- 
ing   to   remove   the    snow    from    its   cattle 

A  targe  number  of  "snow  and  ice"  cases 
from  courts  of  various  states  may  be  found 
cited  in  a  note  in  36  L.R.A.(N.S.)  9B7, 
where  it  is  said  that  the  weight  of  authori- 
ty holds  it  to  be  the  duty  of  a  railway  com- 
pany to  keep  its  cattle  guards  in  repair, 
and  that  this  imposes  upon  it  the  duty  to 

its  cattle  guards  from  becoming  so  filled 
with  Know  and  ice  as  to  make  it  possible  for 
animals  to  cross  them,  and  for  negligent 
failure  in  this  regard  the  company  is  liable 
for  injury  to  animals  thus  crossing  tbem. 

The  case  at  bar  seems  to  have  been  tried 
upon  the  theory  that  the  mere  fact  that 
a  cattle  guard  is  tilled  with  ice  and  snow 
sufficient  to  permit  cattle  to  cross  it 
amounts  to  negligence  in  law  for  which  the 
company  is  liable,  if,  by  reason  thereof, 
animals  get  upon  the  track  and  are  injured. 
This  is  not  the  law.  Whether  a  railway 
company  was  negligent  in  failing  to  re- 
move the  snow  and  ice  depends  upon  the 
facts  and  circumstances  disclosed  by  tlie 
evidence  in  each  particular  case,  and  is  a 
question  for  the  jury  to  determine  under 
proper   instructions. 

In  Grahlman  v.  Chicago,  St.  P.  t  K.  C.  R. 
Co.  78  Iowa,  564,  5  L.R.A.  813,  43  N,  W. 
529,  it  was  held,  in  substance,  that  the 
company  is  not  required  to  keep  its  cattle 
guards  free  from  snow  regardless  of  cir- 
cumstances, but  must  use  ordinary  caje  and    . 
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diligence  la  tbiB  respect.  The  Minnesota 
court,  ia  a  recent  case,  Beems  to  have  modi- 
lied  the  doctrine  announced  in  Blaia  v.  Min- 
neapolia  A:  St.  L.  R.  Co.  aupra.  upon  which 
the  defendant  relies,  and,  while  that  court 
adheres  to  the  rule  that  railway  companieB 
are  not  required  under  all  conditions  to 
keep  cattle  guards  free  from  snow  and  ice, 
it  liolds  that  whether  they  must,  in  the  ex- 
ercise of  reasonable  care,  do  bo,  depends  on 
the  circum stances  of  each  particular  case. 
In  Yates  v.  Chicago,  St.  P.  M.  t  O.  R.  Co. 
116  Minn.  4Bfl,  38  L.R.AJN.S.J  997,  132 
N.  W.  994,  it  waa  said  in  the  syllabiis: 
"Whether  a  railway  company  must,  in  the 
exercise  of  reasonable  care,  keep  its  cattle 
guards  clear  of  ice  and  snow,  depanda  on 
the  location  and  elevation  of  the  tracks,  the 
character  of  the  weather,  the  prevalence  of 
storms,  the  use  of  the  adjacent  crossinga 
or  Tlcipity  for  the  passage  of  animals,  and 
all  facts  BJid  circumstances  relevant  to  the 

The  rule  seeina  to  be  supported  by  rea- 
son and  authority.  Schuyler  v.  Fitcbburgli 
R.  Co.  65  Hun,  622,  47  N.  Y.  S.  R.  741,  20 
X.  Y.  Supp.  287. 

In  Grahlman  v.  Chicago,  St.  P.  4  K.  C. 
R.  Co.  Bupra,  an  inatruction  was  upheld, 
in  substance,  as  follows:  "That  the  law 
did  not  require  defendant  to  keep  ita  cattle 
guards  free  from  snow,  regardless  of  cir- 
cumstances, but  did  require  it  to  uae  ordi- 
nary care  and  diligence  to  do  so;  that  it 
was  not  required  to  excavate  the  snow  from 
the  cattle  guard,  unlcaa  it  had  notice  that 
it  was  filled,  or  might  have  had  notice  by 
the  use  of  ordinary  care  in  looking  after 
its  road:  and  that  it  would  have  a  reason- 
able time,  after  notice,  to  do  so;  also  that 
the  law  did  not  require  defendant's  serv- 
ants to  subject  themselves  to  extreme  ex- 
posure in  excavating  the  anow."     (Syl.  1[  1). 

In  one  of  the  caaea  cited  by  the  defend- 
ant, Wait  v.  Bennington  &  R.  K.  Co.  61  Vt. 
2p8,  17  Atl.  2S4,  the  court  applied  the  aame 
rule,  and  held  that  the  qncstion  of  negli- 
fjence  was  for  the  jury.  In  Indiana,  B.  t 
W.  R.  Co.  V.  Drum,  21  III.  App.  331,  it 
was  held  that  a  railway  company  is  not 
liable  for  the  conBeqv?ices  of  storms  which 
fill  the  cattle  guards  with  snow  and  ice  un- 
til a  reasonable  time  has  elapsed  thereafter 
in  which  to  remove  the  same. 

It  Ib  contended  that  the  court  should 
have  decided  the  question  whether  the  herd 
Uw  was  in  force.  The  court  submitted  it 
to  the  jury,  and  they  made  a  finding  that 
the  law  was  not  in  force.  Inasmuch  as  the 
jury  determined  the  fact  correctly,  it  is 
of  no  conBequence  whether  it  should  have 
been  submitted  to  them  or  decided  by  the 
court.  The  defendant's  contention  that 
chapter  1T5  of  the  Laws  of  1879  repeals, 
L.R.A.191SB. 


by  implication  chapter  128  of  the  Laws  of 
1874  cannot  be  sustained.  The  law  of 
1874  gives  the  county  board  authority,  in 
its  discretion,  to  repeal  the  herd  law  or  va- 
cate it,  while  the  law  of  1879  authorizes 
them  to  suspend  its  operation.  The  two 
statutes  are  not  iDconsistent.  The  various 
provisions  of  the  two  are  to  be  connidered 
together,  and  constitute  the  herd  law  of 
the  state.  State  ex  rel.  Taylor  v.  MlsfKturi 
P.  R.  Co.  78  Kan.  487,  92  Pac,  80e:  State 
v.  Jepaon,  78  Kan.  644,  92  Pac.  800.  Tlie 
fact  that  the  petition  presented  to  the 
board  of  county  commissioners  erroneously 
stated  the  statute  under  which  t)ie  herd 
law  had  been  originally  adopted  la  not  im- 
portant. It  otherwise  sufficiently  described 
the  original  order,  and,  upon  the  petition, 
the   board   had   jurisdiction   to  VKcate   the 

In  the  present  ease  the  court  instructed 
the  jury,  in  substance,  that,  if  they  found 
from  the  evidence  that  defendant  failed  to 
construct  cattle  guards  which  were  reason- 
ably sufficient  to  prevent  animals  from 
coming  upon  its  right  of  way,  or  that  de- 
fendant permitted  its  cattle  guards  to  be- 
come obstructed  so  as  to  enable  animals  t« 
pass  over  them,  and  that  the  plaintifTs 
stock  crossed  over  the  same  and  were  killed, 
the  verdict  should  be  for  the  plaintiff. 
This,  as  we  have  seen,  was  erroneous,  and 
a  new  trial  must  be  ordered  upon  the  issue 
of  whether  the  defendant's  failure  to  re- 
;  the  snow  and  ice  from  the  cattle 
Innards  in  question  was,  under  all  the  facts 
and  circumstances,  negligence.  Two  ques- 
tions may  be  regarded  as  finally  deter- 
mined: one  against  the  defendant,  name- 
ly, that  the  herd  \aw  waa  not  in  force  in 
the  county,  and  the  other  in  favor  of  the 
defendant,  that  it  had  erected  and  main- 
tained a  lawful  fence  and  sufficient  cattle 
guards  at  the  lji)(hway  where  the  animals 
entered  the  right  of  way ;  and  these  issues 
are  not  to  be  retried. 

PlaintilT's  cause  of  action,  therefore,  rest- 
ing, not  upon  the  statute,  but  upon  the  al- 
leged negligence  of  the  defendant,  he  would 
not  in  any  event  be  entitled  to  an  allow- 
ance for  attorneys'  feea.  The  defendant 
filed  a  motion  for  a  new  trial,  and  also 
tor  judgment  on  the  special  findings. 
The  court  properly  overruled  the  last  mo- 
tion, but  should  have  sustained  the  former. 

The  judgment  will  be  reversed,  and   the 

use  remanded   for  a   new  trial   upon  the 

»ue  of  negligence. 


MARTIN  ».  ATC^HIbON,  T.  A  S.  F.  R.  CO. 


130 


tbrovD  a  case  of  noncompliance  with  a 
■tatute  into  nt^li^ence,  and  then  have  pre* 
•eribed  foT  the  negligence. 

The  trial  court  atatcd  tiie  plaintiff 'i 
«tuM  of  action  to  the  jury  as  foUowa: 
"(B)  You  are  instructed  that  it  is  admit- 
ted bf  plaintiff  that  the  fences  of  defend- 
ant along  its  right  of  way  at  and  in  the 
Ticinitj  where  animals  in  question  were 
killed  weTc  not  out  of  repair,  and  that  his 
onljr  contention  is  that  the  cattle  guards  ot 
defendant  were  inaufficietit,  and  did  not  pre- 
vent the  animals  in  question,  belonging  to 
pl^utiff,  from  crossing  from  the  public 
road  over  into  the  right  of  -na;  of  defend- 
ant." 

The  statute  applicable  to  such  a  case 
vas  given  and  interpreted  in  the  following 
instructions: 

'■(3t   Section   7001   erf   the  General   Stat- 
utes  of   1909   provides  that  'every   railway 
company  or  corporation  in   this  state,  and 
every  assignee  or  leasee  of  such  company  or 
corporation,  shall  be  liable  to  pa;  the  own- 
er the  full  value  of  each  and  every  animal 
killed,  and  all  damages  to  each  and  every 
animal  wounded  by  the  engine  or  cars  on 
such  railway,  or  in  any  other  manner  what- 
ever in  operating  such  railway,  irrespective 
of  the   fact   as  to  whether  such   killing  or., 
wounding  was  caused  by  the  negligence  of 
such    railway   company   or   corporatio 
Ihe  assignee  or  lessee  thereof,  or  not.' 
lion   7003   of  the  General  SUtutes  of 
provides;     'This  act  ehall  not  apply  to  any 
railway  company  or  corporation,  or  the 
signee  or   Ie3«ee  thereof  whose  road   is 
closed    with    a   good    and    lawful    fence    to 
prevent  each   animals   from   being  on   such 

"(*)  Under  the  sections  above  quoted,  it 
Is  the  duty  of  the  railroad  company  to 
place  proper  cattle  guards  on  the  sides  of 
the  public  highways  on  Its  right  of  way 
prevent  animals  from  going  upon  its  right 
of  way,  and,  if  you  find  from  the  evidence 
that  the  defendant  failed  to  construct  cat- 
tle guards  at  the  points  in  question  whicli 
»ere  reasonably  sufficient  to  prevent  ani- 
mals from  wandering  on  its  right  of  way, 
or  that  defendant  permitted  said  cattle 
l^ards  to  become  obstructed  so  as  to  enable 
the  passage  of  animals  over  same,  and  that 
horses  and  mule  of  plaintiff  crossed  over 
the  cattle  guards  in  question,  on  the  right 
of  way  of  defendant,  and  were  killed  by  a 
paaaing  train  belonging  to  defendant,  de- 
fendant is  liable  for  the  full  value  of  such 
horses  and  mule  as  went  over  the  cattle 
guard  in  question  and  on  the  right  of  way 
of  defendant,  irrespective  of  the  fact  as  to 
whether  such  killing  was  caused  by  the 
L.RA.1816B. 


negligence  of  the  defendant  or  not,  and  the 
fact  that  the  plaintilf  might  have  been  guil- 
ty ot  contributory  negligence  ia  no  defense, 
and  your  verdict  sliould  be  for  the  plaintiff. 
"(5)  A  cattle  guard  that  is  only  appar- 
ently good,  or  that  will  only  apparently 
prevent  animals  from  going  on  the  right  of 
way,  will  not  excuse  a  railroad  company 
from  liability  to  the  owner  of  the  animals 
which  psas  over  or  through  such  cattle 
guards  and  upon  the  right  of  way,  and  are 
killed  or  injured  by  a  passing  train." 

There  was  no  contention  that  the  enow- 
fall  which  obstructed  the  cattle  guards  was 
excessive  or  unuHual,  or  not  naturally  to 
be  anticipated,  and  consequently  the  in- 
structions were,  in  my  opinion,  correct  and 
applicable  to  the  facts. 

The  jury  returned,  among  others,  the 
following  special  Rndings  of  fact: 

"(121  Was  the  railway  of  the  defend- 
ant inclosed  with  a  good,  sufficient,  and 
lawful  fence  at  or  near  the  place  where  the 
animals  were  struck  by  the  engine  of  No. 
12 T  Ans.  Yes;  but  the  cattle  guard  was 
allowed  to  become  obstructed  on  the  day 
of  damage." 

"(14)    State  if   any  proper  cattle  guard 
would  have  prevented  plaintitT's  stock  from 
getting  on  to  the  right  of  way  at  the  placi- 
question.    Ana,  Yes. 

"(IE)  If  you  find  that  the  cattle  guards 
in  question  were  defective,  then  state  in  what 
respect  they  were  bo  defective.  Ans.  They 
were  not  defective,  but  were  sllowed  to  be- 
come obstructed  by  snow. 

"(16)  If  you  And  that  the  defendant 
railway  company,  its  officers,  agents,  or  em- 
ployees, were  negligent,  then  state  in  what 
respect  they  were  negligent.  Ans.  Ily  not 
keeping  the  guards  clear  of  snow." 

Reading  finding  No.  14  with  the  others, 
and  reading  all  the  findings  in  the  light  of 
the  instructions  and  with  the  general  ver- 
dict, it  seems  to  me  tbe  jury  meant  to  say 
that,  while  the  cattle  guards  answered  to 
that  name  in  all  respects,  and  so  were  not 
defective,  they  did  not  prevent  stock  from 
getting  upon  the  defendant's  right  of  way 
llowed  to  become  obstructed  by  snow. 
They  were  summer  season  cattle  guards, 
and  defective  at  all,  but,  if  allowed  to  be- 
ne obstructed  with  snow,  were  not  proper 
sufficient  for  the  purpose  of  preventing 
stock    from    going    upon     the    defendant's 

Harmony  is  tiie  imperative  word  in  cases 
of  this  kind,  and,  considering  the  findings 
lanner  suggested,  the  cattle  guard 
properly  complete  the  fence  after 
had  fallen,  and  a  violation  of  the 
statute  was  established. 

Regarding  the  case  as  one  involving  n 
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ligcnoe,    instead    of    conipliaiiee    with    the 
atvtute,  the  opinion  of  tlie  court  is  tine. 

Smith,  J.,  diHBenting: 

I  dissent  on  the  ground  that  the  appellee 
alleged  negligence . on  the  part  of  the  rail- 
road coiapsnT  oi  its  ground  of  recovery, 
and  that  there  is  no  evidence  showing  how 
long  hefore  the  cattle  passed  over  tlie  cftttle 
guard  it  was  that  the  enow  fell.  The  snow 
may  have  fallen  within  an  hour  before  the 
cattle  passed  over  the  cattle  guard,  and 
in  such  case  it  would  require  an  extraor- 
dinary degree  of  diligence  to  hold  that  the 
railroad  company  must  have  removed  the 
snow  and  ice  from  the  cattle  guard  within 
that  time. 

I  think  there  is  no  showing  of  negligence. 

BfAIXE  SUPREME  JUDICIAIi  COURT. 

WILLIAM  McCarthy 


(—  Me.  — ,  90  Atl.  490.) 

New  trial  ^  incredible  evidence  —  rail- 
road crossing  a(N:ldent. 

A  verdict  for  plaintiff  in  an  action  to  re. 
cover  damages  for  injuries  arising  out  of  a 
collision   at   a   railroad   crossing,   in   which 


iilaintlff  relies  ■ 
ookout  by  the  railroad  company,  wi 
set  aside  where  the  testimony  of  plaintiff, 
who  was  familiar  with  the  crossing  and 
knew  the  trun  was  due,  as  to  looking  and 
listening,  is  incredible  from  the  fact  that 
the  train  could  have  been  seen  had  he  looked. 
or  beard  had  he  listened. 

(ilay  7,  19U.) 

MOTION  by  defendant  for  a  new  trial  of 
an  action  brought  to  recover  damages 
for  personal  injuries  alleged  to  have  been 
caused  by  defendant's  negligence,  which  re- 
sulted in  a  verdict  for  plaintiff.  Motion 
sustained. 

The  facts  are  stated  in  the  opinion. 

Itessrs.  P.  C.  Keegan,  Powers  &  Archi- 
bald, and  Stearns  St  Steams  for  defend- 
ant. 

Messrs.  John  B.  Peiletler  and  F.  W. 
Halllday  (or  plaintiff. 

Savage,  Ch.  J^  delivered  the  opinion  of 
the  court: 

The  plaintiff,  a  boy  of  fourteen  years, 
while  driving  a  milk  cart  in  the  highway 
across  the  defendant's  railroad,  was  strudc 
by  the  locomotive  of  a  train  and  severely 
injured.  In  this  action,  in  which  he  seeks 
to  recover  the  damages  sustained  by  him  on 
account  of  the  injuries,  be  counts  on  the 
defendant's  negligence  in  the  following  par- 


Xote.  ~- CredlbiUly  and  effect  of  teatl- 
mong  of  person  injured  at  a  railroad 
croaalng  that  he  looked  and  listened, 
u'here  he  must  have  delerled  the  train 
had  he  looted  or  UMlened. 

As  to  the  |>oner  of  the  court  to  disr^ard 
testimony  because  contrary  to  scientific 
principles,  see  the  notes  to  Fleming  v. 
Northern  Tissue  Paper  Mill,  U  L.R.A. 
(N.S.)  701,  and  Wichita  Ice  &  Cold  Storage 
Co.  V.  Sheppard,  28  L.R.A. (N.S.)   648. 

As  has  bevn  said  by  one  court  in  discuss- 
ing the  present  question,  where  the  deter. 
mination  of  an  issue  of  fact  depends  upon 
the  credibility  of  witnesses,  and  where  a 
jury  would  be  justified  in  coming  to  a  con- 
eluHion  cither  way,  according  to  the  cre- 
ilence  to  be  given  the  testimony  on  the  re- 
spective sides, — the  issue  is  for  the  jury, 
even  though  the  court  is  convinced  as  to 
where  the  truth  lies.  And  even  where  the 
surrounding  circumfitances  merely  make  the 
story  of  the  witness  improbable,  it  is  still 
the  ri^ht  of  the  litigant  to  liave  the  issue 
thereby  raised  submitted  to  the  jury.  But 
this  cannot  be  so  where  tlie  undisputed  evi- 
dence shows  that  the  story  told  b.v  a  witness, 
upon  a  material  issue,  cannot  hv  any  possi- 
bility be  true,  or  when  the  testimony  of  a 
witness  is  inherently  impoaiillle.  Blumen- 
thal  V.  Huston  &  M.  R.  Co.  97  Me.  265,  54 
Atl.  747. 


son  injured  that  he  looked  and  listened, 
but  saw  no  train,  must  (all  before  undis- 
puted evidence  which  clearly  shows  that  had 
he  looked  or  listened,  be  would  have  de- 
tected the  train  in  time  to  avoid  the  acci- 
dent. In  either  event,  the  plaintiff  cannot 
recover,  for,  as  has  been  said,  it  seems  that 
but  one  of  two  inferences  can  be  drawn  in 
such  circumstances;  either  such  person  did 
not  look  or  listen,  or  else  he  detected  the 
approach  of  the  train  and  took  his  chances 
on  getting  across  the  tracks,  in  either  case 
being  guilty  of  contributory  negligence.  Gip- 
Bon  v.  Southern  R.  Co.  140  Fed.  410;  Hoff- 
man  v.  Peoria,  B.  k  C.  Traction  Co.  164  111. 
App.  270. 

To  preclude  recovery  as  a  matter  of  law 
on  either  theory,  the  evidence  must  be  con- 
elusive.  Where  there  is  any  uncertainty  as 
to  whether  the  person  injured  could  have 
seen  or  heard  the  train,  and  he  testifies  that 
he  did  tiot  see  or  hear  it,  although  he  loofceii 
or  listened,  the  question  of  his  contributory 
negligence  is  for  the  jury.  Arkansas  C 
R.  Co.  V.  Williams,  B»  Ark.  187.  137  S.  W. 
829;  Chicago,  R.  I.  A  P.  R.  Co.  v.  Batsel. 
100  Ark.  528,  140  S.  W.  726;  St.  Louis  & 
S.  F.  R.  Co.  V.  Wvatt.  79  Ark.  241.  06  S. 
W.  37(1;  Loftus  v.  I'acifie  Electric  R.  Co, 
Ifie  Cat.  484,  137  Par.  34;  Zibbell  v.  South- 
ern P.  Co.  160  Cal,  237,  116  Pao,  613; 
Milter  V.  Truesdale.  56  Minu.  274,  57  N.  W. 
681. 

But,   as  said   before,   where  tite  evidence 
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titulmra  only;  Tbdt  tlie  train  wa«  "driven 
D^ligentlj  aJid  carcletalf  by  laid  defend- 
aot;"  tbat  no  wbiatle  was  blown  before 
RAvhing  tlie  crossing;  that  the  defenduit 
vaa  unmindful  of  its  duties  to  tlie  pUiu- 
tift;  and  that  the  defendant  "was  negligent, 
c«rele«B,  and  unmindful  of  its  duty,  in  that 
it  did  not  keep  a  carefui  lookout  for  such 
danger,  that  it  did  uot  use  the  care  of 
a  remoonable  and  prudent  nan  under  siieb 
cirenmstftnces."  The  verdiet  was  for  the 
plaintiff,  and  the  ease  cornea  up  on  the  de- 
fendant's motion  for  a  new  trial. 

In  argument  the  plaintiff  contends  tbat 
the  defendant's  servants  upon  tbe  tocono- 
tive  were  negligent  in  not  keeping  a  care- 
ful lookout  when  approaching  the  crossing, 
which  is  claimed  to  have  been  a  blind  and 
dangerous  one,  wid  that  they  did  not  sound 
the  whistle  and  ring  tbe  bell  while  ap- 
proaching the  crossing,  as  retjiiired  by  stat- 
ute and  by  common   prudent-e.     Seven  wit- 

tuimiatakabty  shows  that  if  the  plaiiitiO 
had  looked  and  listened  he  would  have  heard 
the  train,  it  is  uniformly  held  that  tbe  in- 
jured person's  teatiraony  that  he  did  looii 
ind  ligten  does  not  create  a  conflict  of  evi- 
dence which  warrants  tbe  aubmission  of  the 
question  of  his  contributory  negligence  to 
the  juit;  and  in  such  circumstances  either 
a  verdict  ia  directed  for  the  defendant,  or 
if  one  ie  rendered  for  the  plaintiff,  the  same 
is  set  aside.  Southern  h.  Co.  v.  Smith,  40 
L.R.A.  718,  30  C.  C.  A.  58,  52  U.  S.  App. 
708,  8»  fed.  292;  Chicago  4  N.  VV.  R.  Co. 
F.  Andrews,  64  C.  C.  A.  309,  UO  Fed.  65. 
writ  of  certiorari  denied  in  195  U.  S.  628, 

49  L.  ed.  351,  25  Sup.  Ct.  Rep.  787;  GipBon 
V.  Southern  R.  Co.  140  Fed.  410;  St.  Louis 
t  S.  F.  H.  Co.  1.  Cundieff,  B8  C.  C.  A.  211, 
ITI  Fed.  318;  Peters  v.  Southern  R.  Co.  135 
Ala.  533,  33  So.  332;  ZibbelJ  v.  South- 
em  P.  Vo.  160  Cal.  237,  116  Pac.  513 
{arguendo);  l.oftus  v.  Pacific  Electric  R. 
to.  ISO  Cal.  464,  137  P«C.  34  larguendo)  ; 
Chicago  &  E.  I.  R.  Co.  t.  Kirby,  86  III.  App. 
S7;  Chicago,  P.  4  St.  L,  R.  Co.  v.  De  Frcitas, 
109  III.  App.  104;  Chicago  ft  A.  R.  Co.  v. 
Vremeister,  112  111.  App.  346;  Lake  Erie 
t  W.  B.  Co.  T.  Stick,  143  Ind.  440,  41  N. 
E.  3«6;  Pittsburgh,  C.  C.  ft  St.  1-  R.  Co. 
».  Fraie,  150  Ind.  578,  85  Am.  St.  Rep.  377, 

50  N.  E.  r.76;  Cleveland,  C.  C.  ft  St.  L.  R, 
Co.  T.  ColTman,  30  Ind.  App.  402,  64  N.  E. 
233,  66  N.  £.  17H;  Arts  v.  Chicago.  K.  I. 
i  P.  R.  Co.  34  Iowa,  153;  Payne  v.  Chicago, 
R.  I.  ft  P.  R.  Co.  39  Iowa,  523;  Bloontield 
V.  Burlington  4  W.  R.  Co.  74  Iowa,  607,  38 
S.  W.  431;  Biumenthai  v.  Boston  A  M.  R. 
Co.  07  Me.  2.i.'S,  54  Atl.  747;  Northern  C. 
R.  Co.  V.  Medairy,  86  Md.  168,  37  Atl.  7B6, 
3  Am.  Neo.  Rep.  411 ;  Phillips  v,  Washing- 
ton ft  R.  R.  Co.  104  Md.  458,  65  Atl.  422, 
10  .\nn.  (as.  334;  Maryland  Electric  R.  Co. 
y.  H.-as|pv.  117  Md.  270,  83  AtL  1S7;  Mil- 
ler V,  Iniesdale,  56  Minn.  274,  57  N.  W. 
661  (ofiiJerii  Kelsav  v.  Missouri  P.  R.  Co. 
129  SIo,  362,  30  S.  W.  339;  Payne  v.  Chi- 
LR.A.1915B. 


nesses  testified  for  the  plaintiff,  in  effect, 
tbat  the  whistle  was  not  blown,  and  that 
tbe  bell  waa  not  rung;  four  for  the  defend- 
ant to  the  contrary.  Not  to  be  on  the 
lookout,  and  uot  to  blow  tbe  whistle  and 
ring  tbe  bell  in  approaching  •  blind  cross- 
ing, is  certainly  negligence. 

But  it  is  unnecessary  to  analyze  the  tes- 
timony respecting  the  defendant's  nt^li- 
gence.  Even  if  we  thought,  as  we  do  not, 
that  the  jury  were  justifled  in  finding  that 
the  defendant's  servants  were  negligent,  and 
that  their  negligence  waa  a  cause  of  the  col- 
lision, we  are  forced  by  the  evidence  to  the 
conclusion  that  the  plaintiff  waa  guilty  of 
contributory  negligence,  and  that  he  cannot 
recover  damages  in  any  event. 

In  the  first  place,  it  is  proper  to  observe 
that  the  plaintiff,  though  a  boy,  was  e  '  in- 
telligent one,  and  bis  own  testimony  shows 
beyond  question  that  he  perfectly  appreciat- 
ed  the  danger,  such  as  it  was,  of  being  run 


569,  63   S.   \V.   36U;    Waggoner  v.  Chicago, 

B.  ft  Q.  E.  Co.  1.12  Mo.  App.  173,  133  S. 
\V.  68;  Pennsylvania  R.  Co.  v.  Righter,  42 
N.  J.  L.  180,  12  Am.  Neg.  Cas.  240  (even 
where  person's  testimony  that  he  looked  and 
listened  is  corroborated)  ;  Stetson  v. 
Baltimore  ft  N.  Y.  R.  Co.  77  N.  J.  L.  121, 
71  Atl.  113;  Dolfini  v.  Erie  R.  Co.  178  N. 
Y.   1,   70  N.   E.   88;    Fiddler  v.  New  York 

C.  ft  H.  R.  K.  Co.  64  App,  Div.  95,  71  N.  \ . 
Supp.  721;  Swart  v.  New  York  C.  4  II.  R.  B. 
Co.  81  App  Div.  402,  80  N.  Y.  Supp.  900, 
affirmed  without  opinion  in  177  N.  Y.  529, 
69  N.  E.  1131;  Carroll  v.  Pennsvlvania  R. 
Co.  12  W.  N.  C.  348;  Moore  v.  Philadelphia. 
W.  ft  B.  R.  Co.  106  Pa.  340;  Pennsylvania 
R.  Co.  V.  Bell,  122  Pa.  S9,  15  Atl.  6*; 
Marland  v.  Pittsburgh  ft  L.  E.  R.  Co.  123 
Pa.  487,  10  Am.  St.  Rep.  641,  16  Atl.  624; 
Blight  V.  Camden  4  A.  B.  Co.  143  Pa. 
10,  21  Atl.  995;  Ilauser  v.  Central  R.  Co. 
147  Pa.  440,  23  Atl.  766;  Mvers  v.  Balti- 
more ft  O.  B.  Co.  I.i0  Pa.  386,  24  AtL 
747;  Urias  v.  Pennsylvania  R.  Co.  152 
Pa.  326,  25  Atl.  566;  Holden  v.  Pennnvl- 
vania  R.  Co.  160  Pac.  1,  32  Atl.  193;  Can- 
fleld  V.  Baltimore  ft  0.  R.  Co.  208  Pa. 
372.  57  Atl.  763;  Paul  v.  Pbiladeipljia 
ft  R.  R.  Co.  231  Pa.  338.  81)  .AtL  365, 
Ann.  Cas.  1912B.  1132:  Gulf,  C.  ft  S. 
F.  R.  Vo.  V.  Wilson.  —  Tex.  Civ.  App.  — , 
60  S.  W.  439:  Carter  v.  Central  Vermont  R. 
Co.  72  Vt.  190.  47  Atl.  707;  I.abelle  v. 
Central  VermonI  R.  Co.  87  Vt.  97,  88  Atl. 
517;  Cawley  v,  LaCrosse  City  B.  Co.  101 
Wis.  14.i,  77  S.  W.  170:  White  v.  Chicago 
4  N.  W.  R.  Co,  102  Wis.  480.  78  N.  W, 
585;  Stafford  v.  Chippewa  Valley  Electric 
R.  Co.  110  Wia.  331,  8.)  N.  W.  1036;  Mar- 
shall V.  fireen  Bay  4  W.  B.  Co.  125  Wis. 
96,  103  S.  W.  249;  White  v.  Minneapolis, 
St.  P.  ft  S.  Ste.  M.  R.  Co.  147  Wis.  141, 
133  N.  W.  148  (oryuCTido).  L.  A.  W. 
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over  at  the  croaiiiig.  Ue  was  engaged  in 
driving  a  milk  cart  upon  a  mi)k  route,  and 
had  l>een  so  engaged  for  nine  months  prior 
to  the  accident.  And  each  da;  he  had 
driven  over  this  crossing  twice.  This  cue 
and  indeed  hia  own  evidence  show  that 
he  was  perfectly  familiar  with  all  the  sur- 
roundings of  the  croBBJog,  and  with  the 
consequent  dangers.  He  know  when  he  ap- 
proached the  crossing  that  it  was  about 
train  time.  He  aays  he  stopped  his  team 
twice  before  rea«.'tiing  the  crossing  to  look 
and  listen  for  the  train.  He  says  he  saw 
nothing  and  heard  nothing.  One  stopping 
place  was  about  liiO  feet  from  the  track, 
and  the  other  whs  at  a  point  i.bout  dO 
feet  from  the  track.  The  railroad  for  more 
than  half  a  mile  in  the  direction  from  which 
the  train  was  coming  was  perfectly  straight. 
But  tbe  plaiDtiff  says  he  could  not  see  the 
approaching  train  on  account  of  trees  and 
bushes  growing  on  the  right  of  way,  and  on 
account  of  a  bank  left  in  grading  a'  the 
aide  of  the  highway.  At  this  point  the  rail- 
road passes  through  a  cut,  and  the  highway 
is  graded  doim  an  incline  to  cross  at  grade. 
By  reason  of  these  obstructions  to  view, 
tlie  plaintiiT  says  he  could  not,  and  that 
he  did  not,  see  the  train  until  he  actually 
was  on  the  crossing,  and  tliat  then  tbe  train 
was  not  more  than  50  feet  away.  And  an- 
other witness  testified  that  a  train  could 
not  be  seen  until  one  was  on  the  crossing. 
The  plaintiff  contends  that,  not  only  were 
there  standing  trees  standing  on  the  right 
of  way,  but  tliat  some  o(  them  leaned  over 
towards  the  track  so  low  as  to  obstruct 
vision  up  and  down  the  track.  The  defend- 
ant's right  of  wav  at  this  point  was  300 
feet  wide. 

I  The  defendant  contends  that  the  plsintifl 
had  an  unobstructed  view  of  the  railroad 
track  when  he  was  .lO  (eet  from  the  track. 
There  is  much  dispute  about  this.  Assum- 
ing the  crossing  to  be  as  blind  and  danger- 
ous as  the  plaintiff  descrilies  it.  there  was 
all  the  greater  need  of  watchfulneas  on  the 
plaintiff's  part.  The  more  dangerous  the 
crossing,  tlie  more  need  of  care.  At  ordi- 
nary crossings  a  burden  is  put  upon  the 
traveler  to  be  observant,  to  look  and  listen, 
and  to  atop,  if  need  be.  Much  more  at  a 
blind  crossing.  The  plaintiff,  if  h's  testi- 
mony is  true,  appreciated  the  necessity  of 
wa  tell  fulness,  evert  of  stopping,  for  he  says 
he  stopped  twice,  v.-ith  an  interval  of  100 
or  125  feet. 

Now,  if  tlie  plaintiff  stopped  last  at  a  di 
lance  of  20  or  even  50  feet  from  the  track, 
and  actually  listened,  it  is,  in  the  opinion  of 
the  court,  incredible  that  he  should  not  ~ 
heard  the  noise  SJid  roar  of  the  onruahing 
train, — a  train  coming,  as  the  plsJntiff  ar- 
gues, at  the  speed  of  60  miles  an  hour,  but 
I..R.A.1916B. 


more  probably  at  a  speed  of  35  mile*  aa 
hour.  The  train  was  then  only  a  few  hun- 
dred feet  away.  The  track  was  straight. 
No  climatic  Oanditions  are  shown  to  have  in- 
terfered with  hearing.  From  the  facts  so 
far  stated,  it  seems  to  us  impossible  that  be 
should  not  have  heard,  if  he  stopped  still 
and  listened.  And  as  he  approached  the 
track  the  train  came  nearer,  and  inevitably 
the  noise  was  louder.  But  there  is  an  ad- 
ditional fact.  Following  behind  the  plain- 
tiS's  milk  cart,  before  the  crossing  was 
reached,  was  a  two-horse  team  hauling  r 
jigger  load  of  empty  potato  barrels.  The 
driver  was  a  boy.  That  boy  left  his  own 
team  trailii^  unguided  behind  and  got  into 
the  milk  cart  with  the  plaintiff.  Botli  boys 
testify  that,  when  the  milk  team  was 
stopped  the  last  time  before  reaching  tho 
crossing,  tlie  two-horse  team  passed  by 
them.  They  both  testify  that  while  riding 
together  they  were  talking.  Whether  the 
boys  were  intent  upon  their  conversation  so 
that  they  did  not  hear  the  coming  train, 
or  whether  there  was  a  rattle  of  empty  po- 
tato barrels  so  that  they  could  not  hear,  the 
case  does  not  disclose.  These  are  sugges- 
tions merely  of  what  may  account  for  their 
not  hearing.  But  true  it  is  that  they 
passed  on,  both  of  them  apparently  oblivious 
of  the  danger,  until  they  got  onto  tbe  croBS- 
ing.  Under  the  existing  conditions,  if  the 
plaintiff  did  not  listen  with  ear  and  mind 
both,  he  was  negligent.  If  he  listened,  but 
was  prevented  from  hearing  the  train  by 
the  rattling  of  the  barrels  or  any  other 
noises,  there  was  all  the  more  need  of  making 
certain  before  attempting  the  crossing.  If, 
contrary  to  hia  testimony,  he  did  hear,  but 
attempted  to  make  the  crossing  before  the 
train,  in  such  a  place  as  he  describes  this 
to  be,  he  was  negligent.  We  think  the 
case  shows  beyond  question  that,  if  the 
plaintiff  had  looked  just  before  the  horse 
went  onto  the  crossing,  he  would  have  seen 
the  train  where  it  then  was.  The  defendant 
contends  that  he  could  have  seen  it  when 
3  rods  back.  We  think  the  necessary  con- 
clusion is  that  he  did  not  listen,  or  that, 
listening,  he  did  not  hear  the  train  because 
of  other  noises,  which  under  the  circum- 
stances recjuired  further  watchfulness,  or 
that  he  did  hear  and  took  the  chances  of 
crossing. 

We  do  not  forget  that  the  plaintiff  and 
his  boy  companion  each  testified  that  he 
did  listen,  and  did  not  hear  the  train. 
We  think  the  story  is  not  credible,  except 
upon  the  contingency  of  preventing  noises, 
of  which  there  is  no  evidence.  An  inherent- 
ly incredible  story  is  not  made  credible  I^ 
being  sworn  to.  Nor  can  It  be  allowed  to 
,  serve    as    the     loundation     of    a    verdict. 
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Blumenthol  t.  BofltoD  &  U.  R.  Co.  97  Me. 
255,  54  Atl.  747. 

Before  leaving  this  branch  of  the  case, 
we  wiU  add  tb&t  plan  uut  photographs  were 
wed  »t  the  trial,  and  »re  before  lu.  If 
they  correctly  show  the  aituation  at  the 
time  of  the  accident,  they  demonstrate  that 
tbe  plaintiff  could  have  seen  the  train  when 
he  waa  SO  feet  from  the  croHsiag  if  he  had 
locked.  It  is  admitted  that  some  trees  had 
been  cut  on  some  part  of  the  right  of  way, 
and  some  gravel  had  been  moved,  between 
the  time  of  the  accident  and  the  time  when 
the  plan  was  made  and  photographs  taken. 
The  plaintiff  contends  that  these  changes 
materially  altered  the  appearance  of  the  lo- 
cality as  to  ability  to  see  the  train.  This 
waa  controverted.  Although  we  are  strong- 
ly impressed  with  the  belief  that  the  plain- 
tiff could  have  seen  the  train  at  some  diS' 
tance  from  the  track,  yet,  inasmuch  as 
there  had  been  some  change  before  the  plan 
and  photographs  were  made,  we  do  not  base 
our  cMiclusioD  upon  the  failure  of  the  plain- 
tiff to  see  the  train  before  he  reached  a 
point  a  few  feet  from  the  track.  In  any 
erent,  as  we  have  already  said,  tliere  was 
a  point  where,  if  he  had  looked,  he  could 
have  seen  the  train  and  stopped  his  team 
before  he  entered  upon  the  track. 

We  hare  not  overlooked  the  plaintiff's 
contention  that  when,  as  aaaumed,  tlii;  usual 
signals  are  not  given,  a  traveler  will  not 
be  held  to  that  degree  of  negligence  that  he 
would  had  the  company  discharged  its  duty. 
Rmneo  v.  Boston  &  M.  R.  Co.  87  -.le.  540, 
13  Atl.  24.  It  is  unquestionably  true  that 
the  traveler  has  a  right  to  expect  the  com- 
pany to  give  the  uuual  signals,  and  may 
take  into  consideration  to  some  extent  the 
absence  of  gignals;  but  such  want  of  signals 
does  not  relieve  the  traveler  of  all  care. 
Booper  v.  Boston  A.  M.  R.  Co.  81  Me,  287, 
17  Atl.  64;  Romeo  v.  Boston  A  M.  R.  Co. 
supra,  ^'ot  to  listen,  or,  having  listened 
and  beard,  to  attempt  to  cross  a  blind  cross- 
ing without  seeing,  where  the  plaintifT  says 

was  on  the  track,  is  clearly  a  want  of  requi- 
site care,  even  if  it  be  true  that  no  crossing 
signals  were  given. 

The  law  is  well  settled.  And  we  add  for 
illustration  various  expressions  of  the  jus- 
tices of  this  court  respecting  the  duties  of 
travelers  at  railroad  crossings.  "The  rule 
is  now  firmly  established  in  this  itate,  as 
well  as  by  courts  generally,  that  it  is  negli- 
gence per  «e  for  a  person  to  cross  a  railroad 
track  without  Urst  looking  and  listening  for 
a  coming  train.  If  his  view  is  unobstructed, 
be  may  have  no  occasion  to  listen.  But  if 
his  view  is  obstructed,  then  it  is  his  duty  to 
listen,  and  to  listen  carefully.  And  if  one  is 
injured  at  a  railroad  crossing  by  a  passing 
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train  or  locomotive,  which  might  have  been 
seen  if  he  had  looked,  or  heard  if  he  had 
listened,  presumptively  he  is  guilty  of  con- 
tributory n^ligence."  Chase  v.  Maine  C.  R. 
Co.  78  Me.  340,  5  Atl.  771 ;  State  v.  Maine 
C.  R.  Co.  70  Me.  357,  49  Am.  Rep.  622. 
"It  is  not  enough  to  establish  negligence  and 
an  accident.  It  must  also  be  shown  that 
tlie  negligence  was  the  cause  of  the  accident. 
An  omission  to  ring  the  bell  or  sound  the 
whistle  could  not  have  been  the  cause  of 
the  accident  if  tlie  dcceaBcd  had  notice  of 
the  approach  of  the  train  by  other  means. 
Our  belief  is  tliat  the  deceased  did  have  such 
notice,  that  he  could  not  have  been  so  un. 
observant  as  to  neither  see  nor  bear  the  ap. 
proach  of  that  train,  and  consequently  that 
the  alleged  negligence  in  omitting  to  ring 
the  bell  or  sound  the  whistle  could  not  have 
been  the  cause  of  the  accident.  But  if  he 
did  not  have  such  notice,  if  he  drove  onto 
that  crossing  In  total  ignorance  of  the 
approach  of  a  train,  then  the  conclusion 
seems  to  UB  inevitable  that  he  must  have 
been  exceedingly  negligent  in  the  use  of  his 
eyes  and  his  ears."  State  v.  Maine  C.  R. 
Co.  supra.  "It  is  almost  incredible  that,  if 
they  had  listened  carefully,  they  should  not 
have  heard  the  rumbling  and  jolting  of  the 
approaching  cars,  which  so  many  others 
distinctly  heard.  If  the  noise  of  their  car. 
riage  and  of  the  pattering  rain  upon  its 
top  rendered  it  difficult  to  distinguish  the 
sounds,  it  was  their  plain  duty  to  stop  the 
team  and  obtain  a  better  opportunity  to 
hear.  .  .  .  Ko  reasonably  prudent  man 
under  such  circumstances  would  have  neg- 
lected BO  to  do."  Smith  v.  Maine  G.  R.  Co. 
87  Me.  330.  32  Atl.  987.  "If  .  .  .  [the 
traveler]  be  alert  and  watchful  for  "le  pass- 
ing train,  he  can  usually  check  his  own 
Kpeed  quickly  enough  to  avoid  a  collision. 
The  obvious  peril  of  collision  at  such  cross- 
ings requires  that  the  traveler  upon  the 
comnian  road,  when  approaching  a  railroad 
crossing,  should  exercise  a  degree  of  care 
commensurate  with  the  peril.  He  should 
bear  in  mind  that  he  is  approaching  a  rail- 
road crossing,  and  that  a  train  or  locomo- 
tive  may  also  at  the  same  time  be  approach- 
ing the  same  crossing  at  great  speed.  He 
should  never  assume  that  the  railroad  track 
or  crossing  is  clear.  He  should  apprehend 
tlie  danger,  and  use  every  reasonable  pre- 
caution to  ascertain  surely  whether  a  train 
or  locomotive  is  near.  He  should,  when  near 
or  at  the  crossing,  look  and  listen, — not  sim- 
ply with  physical  eyes  and  ears,  but  with 
alert  and  intent  mind, — that  he  may  actu- 
ally  see  or  hear  if  a  train  or  locomotive  be 
approaching.  He  should  not  venture  upon 
the  track  or  crossing  until  it  is  made  rea- 
sonably plain  that  he  can  go  over  without 
risk   of   collision."     Qiberson   t.   Bangor   k 
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A.  R.  Co.  8H  Me.  3i1,  36  Atl.  400.  The 
traveler  "must  therefore,  to  comply  with 
his  duty  to  exercise  ordinary'  care,  be  on 
the  alert  to  macertain  by  the  use  of  hie  seneeB 
oi  sight  tmii  hearing,  and  by  ajiy  other  ap- 
propriate means,  the  approach  of  trains, 
and  to  seasonably  avoid  collision  with  them. 
He  can  usually  avoid  collision  readily, 
easily,  and  promptly  if  he  be  properly 
careful  and  alert  while  approaching  the 
eroBsing."  Day  v.  Boston  i  M.  R.  Go. 
38  Me,  207,  90  Am.  St,  Rep.  335,  52  Atl, 
771,  12  Am.  Neg.  Rep.  452. 

Tn  view  of  the  principles  of  which  the 
foregoing  casea  are  illustrations,  and  ap- 
plying them  to  the  facta  in  this  case,  it 
is  clear  that  the  plaintiff  was  guilty  of  con- 
tributory negligence  in  attempting  to  cross 
the  track  as  he  did.  And  this  being  so,  he 
was  not  entitled  in  law  to  a  verdict  in 
his  favor.     It  must  be  set  aside. 

Motion    sustained. 


LIBERTY  TRUST  COMPANY 

FRANK  B.  TILTON,  Appt. 
(21T  Ma«s.  402,  105  N.  E.  605.) 

Bills  and   notes  —  payee  as  holder   in 

du«  course. 

The   payee  named   in   a  promissory  note 
who  purchases  it  complete  in  form  before 


maturity,  in  ^ood  faith  and  without  notic«- 
of  any  infirmity  in  title  or  otherwise,  may 
enforce  it  under  the  negotiable  inatrumcnta 
law  as  one  to  whom  it  was  negotiated  as  a 
holder  in  due  course,  against  an  indorsee 
wlioae  instructions  as  to  a  cuindorser  and  an. 
to  the  amount  to  be  filled  in  the  blank 
left  for  that  purpose  were  not  followed  by 
the  one  to  whom  it  was  intrusted  tor  de- 
livery; and  he  is  not  within  the  section  of 
the  act  providing  that  as  between  immediate 
parties  the  delivery,  to  be  eHectual,  must 
be  by  or  under  authority  of  the  party  mak- 
ing, drawing,  accepting,  or  indorsing  as  the 
case  may  be. 

(May  19,  1014.) 

APPE.4L  by  defendant  from  an  order  of 
the  Appellate  Division  of  the  Munici- 
pal Court  of  Boston  diamiasing  a  report 
to  it  for  decision  of  an  action  on  a  prom- 
issory note,  which  was  submitted  upon  an 
agreed  statement  of  facts.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  .\Ibert  Melilingcr,  for  appellant: 

A  note  becomea  a  contract  only  upon  ef- 
fectual  delivery. 

Thorpe  v.  White,  188  Mass.  333,  74  N. 
K.  592;  Lawrence  v.  Bassett,  5  Allen,  140; 
Hill  V.  Dunham,  7  Gray,  543;  Mason  v. 
Gardner,  188  Mass.  515,  71  N.  E.  B52;  Fear- 
ing V.  Clark,  10  Gray,  74,  77  Am.  Dec.  394; 
Buzzell  V.  Tobin,  201  Mass.  1,  8S  X.  K. 
923;  Young  V.  Hayes,  212  Mass.  525,  »» 
K.  E.  327. 

Incompleteness  of  contract,  by  reason  of 
incapacity  of  one  of  the  original  parties,  or 


Note.  —  Right  of  an  innoi-ent  paves  to 
recover  an  a  note  eigiied  in  blank,  and 
intrusted  to  a  third  peruon  who  ex- 
ceeds hta  authority  In  /tiling  up 
blanJca  before  delivery  to  payee. 

This  question  was  treated  somewhat  at 
length  in  the  note  to  Vander  Ploeg  v.  Vaa- 
Zuuk,  13  L.R.A.(N.S.)  490,  wherein  the 
earlier  cases  and  the  rules  deducible  there- 
from will  be  found. 

The  common-law  rule  that  an  innocent 
payee  or  other  person  in  whose  hands  a 
note  first  has  its  inception  as  a  contract  may 
recover  against  one  who  signed  the  same  in 
blank  and  delivered  it  to  a  third  person 
who  filled  up  the  blanks  in  a  manner  dif- 
ferent from  or  in  excess  of  his  authority, 
upon  the  ground  that  the  payee  ia  a  bona 
fide  holder  and  entitled  to  protection  as 
Bueh,  was  adhered  to  in  the  recent  case  of 
White-Wilaon-Drew  Co.  v.  Eijelboff.  B6  Ark. 
105.  131  S.  W.  208.  wherein  it  was  held 
that  one  who  signed  as  surety  a  note  blank 
as  to  amount,  undpr  an  agreement  with 
the  maker  that  it  should  be  filled  in  for 
an  amount  not  to  exceed  a  apecilied  sum, 
and  the  maker  filled  in  the  blank  in  an 
amount  greatly  in  excess  of  the  agreed  sum, 
was  liable  to  a  payee  who  took  without ' 
I..R.A.1B15B. 


notice  of  the  violation  of  the  agreement  aa 
to  amount,  the  court  saying  that  in  such 
case  he  was  a  bona  fide  bolder,  even  though 
be  knew  that  the  note  was  signed  in  blank: 
and  in  Wilkes  v.  Pope,  4  Ga.  App.  36,  60 
S.  E.  323,  holding  that  a  person  who  signs 
a  blank  note  and  delivers  it  to  another  per- 
son designating  the  payee  to  be  tilled  in 
constitutes  such  other  person  his  agent  for 
the  filling  of  the  blank,  and  ia  liable  to  a 
bona  fide  holder  of  the  note  who  became 
such  before  maturity,  although  the  agent 
violated  the  understanding  by  filling  in  as 
payee  the  name  of  a  person  oUier  than  the 
one  designated.  And  aee  the  strong  dtclo 
to  the  same  effect  in  Reddick  v.  Young.  177 
Ind.  632,  9S  N.  E.  813;  and  in  Linick  v. 
A.  J.  Nutting  &  Co.  140  App.  Div.  265,  123 
N.  Y,  Supp.  93.  And  the  common-law  rule. 
as  above  stated,  was  recognized  in  the  case 
of  Hermann  v.  Gregory,  131  Ky.  319,  115 
S.  W.  809. 

But  under  the  so-called   uniform  negoti- 
able instrument  law  a  direct  conflict  among 

evidenced  by  Vender  Ploeg  v.  VanZuuk, 
supra,  which,  on  the  one  hand,  holds  that 
the  payee  of  a  note  under  circumstances 
such  as  are  under  consideration  herein  is 
not  a  holder  in  due  course,  and  by  Librott 
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bf  reason  of  ineffectual  deliver;  for  failure 
to  obtain  additional  eignatures,  or  for 
other  violation  of  authoritj,  is  a  defciiue 
even  against  a  bolder  in  due  course,  and 
even  between  remote  parties. 

Baxendale  v.  Bennett,  40  L.  T.  N.  S.  23; 
Awde  V.  Dixon,  6  Exch.  869,  20  L.  J.  Exch. 
X.  S.  295;  Bursan  v.  Huntington,  21  Mich, 
415,  4  Am.  Rep.  497;  Sheffer  v.  Fleischer, 
158  Mich.  270,  122  N.  W.  543;  Hodge  v. 
Smith,  130  Wis.  326,  110  N.  W.  102;  Snanke 
T.  Herdeman,  136  Wis.  054.  120  K.  W.  414; 
Aukland  V.  Arnold,  131  Wis.  64,  111  N.  W. 
212;  Sharp  v.  Allgood,  100  Ala.  183.  14  So. 
1«;  Keener  v.  Crago,  81  Pa.  166;  Per-y  v. 
Patterson,  6  Humph.  133,  42  Am.  Dee.  424; 
McCormick  Harvesting  Mach.  Co.  v.  Faulk- 
ner, 7  S.  D.  363,  58  Am.  St.  Rep.  K30,  64  X. 
W.  163;  Green  v.  Gunsten,  164  Wis.  60,  4S 
L.R.A.(.\.S.)   212.  142  N.  W.  281. 

The  law.  in  giving  peculiar  sanction  to 
negotiable  paper  in  order  to  secure  its  free 
circulation  and  to  protect  bona  fide  holders 
for  value  who  receive  it  before  maturity, 
does  not  go  to  the  extent  of  holding  a  party 
liable  on  a  contract  into  whicli  he  never 
entered,  and  to  which  he  has  not  given  bis 

Wade  V.  Withington,  1  Allen,  561. 

On  this  principle  a  holder  in  due  course  j 
could  not  reeover  on  an  altered  instrument,  ; 
according  to  original  tenor,  because  the  i 
original  contract  no  longer  existed,  or  nasi 
not  executed ;  nor  according  to  tenor  as 
altered,  because  no  such  contract  was  made. 
This  was  changed  by  §  J41   of  chapter  73, 


regarding    alteration,     but    not    regarding 

Kay  v.  Smith.  1  Allen.  477,  79  Am.  Dec. 
,732;  Greenfield  Shv.  Bank  v.  Stowell,  123 
Mass.  196,  25  Am.  Rep.  67;  Thorpe  v.  White, 
188  Mass,  33.1,  74  K.  E.  592. 

A  person  taking  a  note  from  a  payee  in- 
dorsed by  a  third  person  takes  it  chargeable 
with  knowledge  that  it  is  an  accommoda- 
tion indorsement. 

J.  G.  Brill  Co.  T.  Norton  k  T.  Street  R. 
Co.  1S9  Mass.  431,  2  L.R.A.IN.S.)  525,  75 
N.  E.  1090. 

A  person  who  negligently  permits  the 
instrument  to  pass  out  of  his  custody  is  not 
liable  for  negligonce    to   ■    bolder    in    due 

Costelo  V.  Barnard.  WO  Mass.  260,  3 
L.R.A.(N.S.}  212,  112  Am.  St.  Rep.  328,  76 

N.  E.  son. 

The  plaintiff  and  the  defendant  have  equal 
rights  to  trust  to  the  honesty  of  others  con- 
cerned with  the  instrument,  and  he  who  re- 
ceives the  instrument  takes  the  risk  of  the 
honesty  of  the  party  banding  it  to  him. 

Greenfield  Sav.  Bank  t.  Stowell,  123 
Mass.  leo,  25  Xm.-  Kep.  67. 

The  payee  of  a  check  who  gives  vslue  for 
it  to  a  third  person  not  the  drawer  omit? 
such  precaution  as  to  render  him,  the  payee, 
liable  to  the  bank  honoring  the  check,  where 
the  drawer's  signature  is  forged. 

National  Bank  v.  Bangs.  lOU  Mass.  441, 
8  Am.  Rep.  ■t4l). 

Mr.  E.  M.  Shanley  for  appellee. 


Tkubt   Co,   t.    TiLTON,    which 
opposite   conclusion.      No   at  be 
case,  however,  seems  to  have  passed  direct- 
ly upon  this  question. 

The  doctrine  of  estoppel  laid  down  in 
Lloyd's  Bank  v.  Cook  (1907]  1  K.  B.  794, 
7«  L.  J.  K.  B.  N.  S.  666.  It6  L.  T.  N.  S. 
715.  23  Times  L.  R.  426,  8  Ann.  Cas.  182, 
which  is  set  out  and  discussed  in  botb. 
LiBEBTT  TsufiT  Co.  T.  TiLTON  and  the  note 
in  13  L.K.A.(N.S.)  400,  is  limited  in  the 
subsequent  case  of  Smith  v.  Prosser  [1007] 
2  K.  B.  736,  77  L.  J.  K.  B.  N.  S.  71,  97 
L.  T.  N.  S.  165,  23  Times  L.  R.  697,  61  Sol. 
Jo.  661,  11  Ann.  Cas.  191,  wherein  it  was 
held,  distinguishing  the  Lloyd's  Bank  Case, 
that  the  maker  in  blank  of  promissory  notes, 
the  custody  of  which  had  been  delivered 
to  the  maker's  attorney  to  he  tilled  up  and 
iasued  only  upon  orders  from  the  maker, 
was  not  estopped  from  denying  the  validity 
of  the  Rotes  as  between  himself  and  the 
holder  whose  name  had  been  hlled  in  as 
payee  by  the  attorney  without  authority, 
who  purchased  them  honestly  and  in  good 
faith  without  notice  of  the  attorney's  fraud. 
The  court  distinguished  the  Lloyd's  Bank 
Case  upon  the  ground  that  in  that  case  the 
instruments  were  intrusted  to  the  agent 
with  authority  to  fill  up  and  issue  tlie 
L.ILA.1915B.  10 


wno,  while  in 
o  negotiable  ii 
either  issued 


the 


case  there  was 
itruinent.  because  the  maker 
;  nor  autliorized  anyone  else 
u)  insue  II  as  a  negotiable  instrument. 

Smith  V.  Prosser,  supra,  was  followed  and 
relied  upoti  in  Ray  v.  Willson,  45  Can.  S. 
C.  401,  aflirining  24  Ont.  L.  Rep.  122,  which 
affirmed  10  Ont.  \1  "eek.  Rep.  578,  where  the 
essential  facts  were  practically  identical 
with  those  in  the  Smith  Case.  In  Ray  v, 
Willson,  Davies,  J.,  said  that  the  true  cod' 
struction  of  the  bills  of  exchange  act,  so 
far  as  the  protection  of  holders  in  due 
course  is  concerned,  "limits  the  protection 
to  cases  where  the  signer  intended  the  in- 
strument signed  by  htm  to  become  a  bill 
or  note,  and  authorined  its  issue  for  that 
purpose,"  and  continued  as  follows: 
"Where  that  intention  is  proved,  it  matters 
not  whether  his  instructioos  to  the  person 
he  delivered  it  to  were  exceeded  or  not.  He 
is  liable  upon  it.  If,  on  the  contrary,  that 
intention  is  disproved,  and  It  is  shown  that 
the  instrument  signed  uas  not  intended  to 
be  issued  or  become  a  bill  or  note,  but  was 
left  for  safe  custody  in  some  agent's  hands 
to  await  further  instructions  as  to  its  is- 
sue, he  is  not  liable  if  the  bill  or  noU  is 
fraudulently  issued  by  the  agent  or  holder 
without  such   further   instructions." 


I  o  Ogle 
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Rngg,   Cti.   J.,   delivered   the  opinion   of 

tbe  court: 

One  Perle^  G.  Tilton  signed  A  note  to  the 
order  of  the  plaintiff  and  presented  it  com- 
plete in  every  respect  except  its  amount, 
which  was  blank,  to  the  defendant,  Frank  B. 
Tilton,  who,  for  the  accommodation  of 
Perley  0.  Tilton,  signed  it  in  blank  on  the 
back  upon  the  expresit  representation  and 
agreement  by  Perley  (i.  Tilton  that  the  de- 
fendant's signature  should  not  be  operative 
nor  the  instrument  be  delivered  unless  and 
until  one  Ijeonard  Grant  also  should  sign  on 
the  back,  and  that  tlien  it  should  be  tilled 
out  for  ¥200,  and  no  more.  Leonard  Grant 
did  not  sign  the  instrument,  the  amount  of 
3400  was  filled  in,  and  the  instrument,  with- 
out the  knowledge  or  authority  of  tbe  de- 
fendant, and  in  violation  of  the  agreement 
between  him  and  Perley  G.  Tilton,  was  de- 
livered complete  in  form  to  the  plaintiff, 
the  payee,  who  took  it  for  value  in  good 
faith  and  without  knowledge  of  tbe  agree- 
ment between  the  maker  and  defendant.  The 
question  is  whether  the  defendant  is  liable 
to  the  plaintiff. 

This  point  has  not  been  decided  in  Massa- 
chusetts. 

It  is  plain  that  before'  the  enactment  of 
tbe  negotiable  instruments  act  the  plaintiff 
could  recover.  Tiie  payee  could  be  a  bona 
fide  holder  for  value  without  notice.  Boston 
Steel  &  I.  Co.  V.  Steuer.  183  Mass.  140,  14S, 
!■:  Am.  St.  Rep.  42a,  GS  N.  E.  (>4G,  and  cases 
cited.  The  signing  in  blank  authorized  the 
tilling  of  the  blank  by  the  one  to  nliom  the 
signer  delivered  it,  although  the  specific 
directions   might   not   have    been    folloned. 

And  in  Equitable  I'nist  Co,  v.  Lvons,  T2 
Misc.  40,  129  N.  Y.  Supp.  70,  ivhere'a  blank 
jiromisaory  note  waa  executed  and  placed 
m  the  hands  cf  another  than  the  maker, 
but  without  authority  to  fill  the  blanks, 
it  was  held  that  one  who  became  the  holder 
after  it  waa  wrongfully  filled  up  by  tbe 
person  in  whose  possession  the  maker  had 
placed  it  could  not  recover  against  the 
maker,  because  of  the  provision  of  tbe  ne- 
}.'otiabie  instrument  latr  that  such  an  in- 
strument, to  be  enforceable,  "must  be  filled 
up  strictly  in  accordance  with  the  author- 
ity given." 

In  Perry  v.  Pye,  215  Mass.  403,  102  N. 
£.  633,  the  court,  construing  the  provision 
of  the  Canadian  bill  of  exchange  act  that 
where  an  instrument  is  signed  in  blank 
carries  prima  facie  authority  to  fill  it  up 
in  any  amount,  but  that  in  order  to  be 
enforceable  it  must  be  filled  up  "strictly  in 
accordance  with  the  authority  given,"  held 
that  where  the  maker  of  a  note  signed  it  in 
lilank  and  placed  it  in  the  bands  of  an  agent 
with  authority  to  fill  in  the  amount,  etc.. 
and  delivered  the  same  to  the  payee  in  re- 
newal of  a  certain  note,  the  maker  was 
liable  to  the  payee,  although  the  agent 
tilled  in  the  note  in  an  amount  slight- 
I..R.A.1916B. 


Androscoggin  Bank  T.  Kimball,  10  Onah. 
373.  This  is  the  general  common-law  rule. 
See  cases  collected  in  Hartington  Nat.  Bank 
v.  Breslin,  88  Neb.  47,  31  L.R.A.(N,K,)  130, 
12S  N,  W.  859,  Ann.  Gas.  1912B,  1008-1011 ; 
Vander  Ploeg  v.  Van  Zuuk,  135  Iowa,  S50, 
13  L,B,A.(N,S.)  490,  492,  124  Am.  St.  Rep. 
275,  112  N.  W.  807.  But  although  the  point 
now  in  issue  has  not  been  decided  expressly 
in  this  commonwealth,  in  principle  it  ia 
covered  by  Boston  Steel  &  I.  Co.  v.  Steuer, 
supra.  In  that  decision  this  case  was  put: 
The  maker  handed  a  check  complete  in  every 
respect  to  her  husband  upon  express  instruc- 
tions to  deliver  to  the  payee  on  her  own  ac- 
count, but  the  check  fraudulently  waft 
handed  by  the  husband  to  the  payee  in  pay- 
ment of  a  debt  due  from  him  to  the  payee, 
and  it  was  accepted  in  good  faith  by 
the  payee.  It  was  held  that  the  payee  under 
these  circumstances  was  a  holder  in  due 
course  within  Rev.  Laws.  chap.  73,  S  <<>• 
That  case  has  been  followed  on  the  point 
that  the  payee  of  a  negotiable  instrument 
may  be  a  holder  in  due  course,  as  in  J.  O. 
Brill  Co.  V.  Norton  4  T.  Street  R.  Co.  IfiO 
Mass.  431,  437,  2  L.R.A.IN.S.)  526,  7S  N.  E. 
lOeO,  and  Lowell  v.  Bickford,  201  Mass.  543, 
S4.i,  88  N.  E.  1.  See  also  Fillebrown  v. 
Hayward,  190  Mass.  472-^80,  77  N.  E.  45. 
The  point  there  decided,  «=.,  that  a  payee 
may  recover  of  a  party  whose  signature  waa 
put  upon  the  instrument  in  its  complete 
form,  but  whose  instructions  as  to  the  de- 
livery of  t)ie  instrument  have  not  been  fol- 
lowed, does  not  reach  precisely  the  facts  in 
the  present  case.  The  point  there  decided  in 
substance  was  that  under  Rev.  Laws,  chap. 

ly  less  than  the  amount  actually  due  on 
the  old  note. 

In  the  closelv  analogous  case  of  Harting- 
ton Nat.  Bank  v.  Breslin,  88  Neb.  47,  31 
L.R.A.(N.S.)  130,  128  N.  W.  659,  Ann.  (.'as. 
1912B,  1008,  which  is  cited  in  Libekty 
Tbust  Co.  v.  Tiltoh,  it  was  held  that  a 
bank  which  takes  a  note  with  an  unfilled 
blank  for  the  payee's  name,  in  payment  of 
a  mortgage  debt,  and  fills  the  blank  witii 
ita  own  name,  when  the  note  had  been  ex- 
ecuted and  intrusted  to  a  third  party  to 
use  to  pay  for  a  meat  market,  with  in- 
structions to  fill  the  name  of  the  seller  in 
the  blank,  cannot  recover  against  the  maker, 
liecause  of  tbe  provision  of  the  negotiable 
instrument  law  that,  to. render  enforceable 
a  note  executed  with  an  unfilled  blank,  the 
blank  must  be  filled  up  strictly  in  accord- 
ance with  the  authority  given.  Tils  deci' 
sion,  however,  doea  not  turn  upon  the  ques- 
tion as  to  whether  or  not  the  payee  waa  a 
holder  in  due  course,  but  upon  that  provi- 
sion of  the  statute  making  him  a  party  to 
the  note  ''prior  te  its  completitm,"  so  as 
to  require  conformity  to  the  provision  re- 
quiring that  the  blank  be  filled  in  strict 
accordance  with  "the  authority  given." 

G.  J.  C. 
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T3,  I  S3,  where  the  inatrummt  when  eigned 
by  the  parly  sought  to  be  charged  wm  com- 
plete aa  to  its  form,  a  payee  might  be  a 
hinder  in  due  course,  although  the  delivery 
waa  contimry  to  the  instructions. 

nie  effect  of  that  deciBion  was  to  hold 
that  the  words  "immediate  parties"  as  used 
in  i  33,  viz.,  "as  between  immediate  parties, 
and  as  regards  a  remote  party  other  than  a 
holder  in  due  course,  the  delivery,  in  order 
to  be  effectual,  must  be  made  either  by  or 
-under  the  authority  of  the  party  making, 
drawing,  acceptiug,  or  indorsing,  as  th<  case 
nay  be;  and  in  such  case  the  delivery  may 
be  shown  to  have  been  conditional,  or  for  a 
special  purpose  only,  and  not  for  the  pur- 
pose of  transferring  the  property  in  the 
instrument,"  did  not  necessarily  include  the 
payee.  Hence,  "immediate  parties"  in  that 
connection  excludes  a  party  who  is  a  holder 
ID  due  course.  In  such  case  these  words 
must  be  confined  to  parties  who  are  "im- 
mediate" to  the  conditions  or  limitations 
placed  upon  the  delivery  in  the  sense  of 
knowing  or  being  chargeable  with  noticn  of 
them.  A  payee  who  is  a  holder  in  due 
rourae  is  not  an  immediate  party  in  the 
sense  of  that  section.  This  result  follows 
from  holding  that  a  payee  may  be  a  "holder 
in  dne  course"  as  de&ned  in  g  HB,  because  he 
could  become  such  holder  only  on  condition 
'^^t)  that  at  the  time  it  was  negotiated  to 
him  he  bad  no  notice  of  any  infirmity  in  the 
instrument."  Thus  he  could  not  be  such 
holder  unless  the  paper  was  "negotiated''  to 
him.  Therefore  tlie  word  "negotiated"  was 
held  to  describe  the  means  by  which  a  payee 
might  acquire  a  note.  It  was  given  its  com- 
mon legal  significance  of  concluded  by 
bargain  or  agreement.  Palmer  v.  Ferry,  6 
Gray,  420,  423;  Everson  v.  General  Acci.  F. 
A  L.  Assur.  Corp.  202  Mass.  160,  172,  88  N. 
B.  6SS.  A  promissory  note  complete  as  to 
form  and  payable  to  a  named  person  may  ' 
negotiated  to  that  person  by  being  sold  to 
him  or  taken  by  him  for  value.  This  is  thi 
oonunon  and  popular  siguification  of  the 
word.  It  was  the  sense  in  which  it  w 
used  in  the  law  merchant  before  the  negoti 
hie  instruments  act.  Its  meaning  has  not 
been  changed  by  the  act,  Tliat  was  in  sub- 
stance the  decision  in  Boston  Steel  t  I,  Co. 
T.  Steuer,  183  Itlasa,  140,  »7  Am.  St.  Rep. 
4-26.  66  N.  E.  646. 

The  soundness  of  that  decision  ic  this  re- 
spect is  confirmed  by  other  provisions  of 
the  act.  "Negotiation"  is  defined  by  g  47, 
whereby  it  is  provided  that  "an  instrument 
is  n^otiated  when  it  is  transferred  from 
one  person  to  another  in  such  manner  as  to 
constitute  the  transferee  the  holder  thereof." 
L.R,A.1915B. 


"Holder"  U  defined  in  |  807  to  be  "the  payee 
or  indorsee  of  a  bill  or  note  who  is  in  pos- 
session of  it,"  The  remaining  sentence  of  g 
47,  CIS.,  "If  payable  to  bearer  it  is  negoti' 
ated  by  delivery ;  if  payable  to  order  it  is  ne- 
gotiated by  the  iodorsenent  of  the  holder 
completed  by  delivery,"  was  not  intended  tu 
include  all  the  ways  in  which  an  instrument 
might  be  negotiated,  nor  to  restrict  the 
comprehensive  terms  of  the  preceding  sen- 
tence. Plainly  under  these  two  sections  a 
negotiable  instrument  payable  to  a  named 
payee  is  negotiated  when  the  physical  poe- 
aession  of  it  is  handed  for  value  to  the  per- 
son named  as  payee.  One  effect  of  the  last 
sentence  of  g  47  is  to  describe  the  method 
by  which  the  person  who  first  becomes  hold- 
er may  pass  title.  It  does  not  comprehend 
all  the  ways  by  which  an  inatrument  may 
be  negotiated. 

The  word  "negotiate"  being  defined  thus 
in  the  act,  and  being  given  a  definition  in 
conformity  to  that  attached  to  it  by  the 
toinmon  law  before  the  passage  of  fi  act.  It 
must  be  held  to  have  the  same  meaning 
throughout  the  statute,  in  the  absence  of  a 
strongly  countervailing  context  requiring  a 
different  signification.  There  is  nothing  in 
g  31  to  indicate  that  it  there  was  used  in 
any  different  sense.  That  a  payee  becomes 
the  owner  of  a  note  by  negotiation  was  in 
the  thought  of  the  court  when  it  was  said 
in  Thorpe  v.  White,  188  Mass.  333,  at  page 
334,  74  N.  E.  502:  "The  note  was  put  in 
circulation  as  a  contract  on  delivery  to  the 
payee,  who,  upon  acquiring  title  by  its 
negotiation,  thus  regularly  became  a  holder 
within  the  provisions  of  Rev.  Laws,  chap, 
73,  g  68." 

Tbe  defendant,  not  otherwise  a  party  to 
tlie  instrument,  having  signed  in  blank  be- 
fore delivery,  became  liable  as  indorser  to 
the  payee.    Section  SI. 

It  requires  no  discussion  to  show  that  un- 
der the  circumstances  here  disclosed  §  32  of 
the  act  has  no  bearii^.  The  defendant 
transferred  actual  possession  of  the  incom. 
plete  instrument  to  Perley  G.  Tilton.  Thus 
it  was  "delivered"  within  tbe  meaning  of 
that  section  so  far  as  the  defendant  was  con- 
cerned.    Section  207. 

Tbe  conclusion  follows  that  the  payee 
named  in  a  promissory  note,  who  purebaaea 
it  complete  in  form  for  value  before  ma. 
turity,  in  good  faith  and  without  notice  of 
any  infirmity  in  title  or  otherwise,  is  a  per- 
son to  whom  it  has  been  negotiated  as  hold- 
er in  due  course,  notwithstanding  it  was 
signed  In  blank  by  tbe  party  to  be  charged, 
whose  Instructions  a*  to  the  tilting  of  blanks 


146 


MASSACHUSETTS  SUPREME  JUDICIAL  COURT. 


and  the  dulivtry  have  not  been  followed  by 
the  one  to  whom  it  was  intrusted  by  him  in 
its  incomplete  etate. 

This  result,  is  contrary  to  the  Teaaotiing 
of  Herdnian  v.  Wheeler  {1302]  1  K.  B.  361. 
71  L.  J.  K.  B.  N.  S.  270,  80  L.  T.  N.  8.  48, 
50  Week.  Rep.  300.  But  doubt  has  been 
thrown  upon  that  case  by  Lloyd's  Bank  v. 
Cooke  [1907]  1  K.  B.  794,  78  L.  K.  B.  N, 
S.  666.  96  L.  T.  N.  S.  716,  23  Times  L.  R. 
429,  8  Ann.  Cas.  182,  That  was  a  case  in 
its  essential  (acta  exactly  like  the  one  tA 
bar.  The  defendant  signed  his  name  on  a 
blank  piece  of  paper  whidi  he  intrusted  to 
another  person  with  authority  to  llll  it  up 
f«r  a  certain  amount  payable  to  the  order 
of  the  plaintiffs,  and  deliver  it  as  security 
for  an  advance.  The  note  was  Oiled  up  for 
a  larger  amount  than  was  authorized  and 
the  plaintiffs  advanced  on  it  without  notice. 
Without  paseing  upon  the  soundness  of  the 
rule  laid  down  in  Herdman  v.  Wheeler,  it 
was  held  that  the  defendant  was  estopped  at 
common  law  from  denying  liability.  Under 
this  decision  in  its  practical  results  the  law 
of  England,  by  invoking  the  doctrine  of 
cetoppel,  ia  on  the  same  basis  as  if  Herd- 
man   V.   Wheeler   were    overruled    on    tbia 

The  conclusion  here  reached  is  at  variance 
also  with  Vander  Ploeg  v.  Van  Zuuk, 
13B  Iowa,  350,  13  L.R.A.(N.S.)  490, 
124  Am.  St.  Rep.  27S,  112  X.  W.  807. 
But  that  decision,  rendered  since  Boston 
Steel  k  L  Co.  v.  Steuer,  supra,  recognizes 
its  inconsistencies  with  our  caae.  Desirable 
as  is  uniformity  of  interpretation  touching 
the  negotiable  instruments  act  by  courts  of 
the  several  states  where  it  is  in  force,  which 
ia  declared  in  Union  Trust  Co.  v.  McGinty, 
212  Masa.  205,  208.  08  N.  K.  670,  Ann.  Cas. 
101.1C,  .525,  we  remain  content  with  the 
principles  laid  down  in  Boston  Steel  & 
i.  Co.  V.  Steuer.  The  rational  application  of 
that  principle  decides  this  case.  See  in  this 
connection  69  University  of  Pa.  L.  Rev.  477; 
ManuBsier  t.  Wright,  158  111.  App.  214; 
Union  Trust  Co.  v.  McCrum.  145  App.  Div. 
400-412,  12»  N.  Y.  Supp.  1078.  affirmed  in 
207  N.  ¥.  721,  101  N.  E.  1124. 

It  was  declared  both  in  Herdman  v. 
Wheeler  and  in  Vander  Ploeg  v.  Van  Zuuk 
that  the  judges  were  "very  reluctant  to 
come  to  the  conclusion"  there  reached.  We 
feel  that  the  result  to  which  we  are  led  by 
a  chain  of  reasoning  not  developed  in  either 
of  those  cases  is  in  conformity  with  the 
terms  of  the  act,  and,  being. in  accordance 
with  the  common  law.  is  highly  desirable  as 
not  upsetting  the  general  understanding  and 
practice  of  the  commercial  world. 

No  error  is  shown  upon  the  record. 

Order  dismissing  report  alBrmed. 
L.R.A.I916B. 


(126  C.  C.  A.  »0.  208  Fed.  88L} 

Ban  km  pier    —    priority    of    claims    —■ 
mortgagees    comlDs    tn    a*    general 

creditors. 

A  chattel  mortgagee  whose  mortgage  is 
invalid  as  a  preference  under  the  bank- 
ruptcy act,  but  who,  had  not  the  bankruptcy 
proceedings  intervened,  would  have  had  a 
lien  superior  to  that  of  an  earlier  unre- 
corded mortgage,  is  not  for  that  reason  en- 
titled to  priority  of  payment  over  the  ear- 
lier mortgagee,  who  has  proved  his  claim 
aa  a  general  creditor. 

(Kovember  II,  1913.} 


Note.  —  Bankruptcy:  may  a  lien  iphieh 
ia  voidable  under  f  60,  swbdluteiOHH 
a  or  h,  or  void  under  07.  Kubdivl- 
slona  c  or  f,  be  alloiced  any  effect  un- 
der ie4h  (S). 

Having  regard  for  the  cardinal  rule  that 
seemingly  inconsistent  provisions  of  a  stat- 
ute must,  if  possible,  be  so  construed  as  to 
give  effect  to  all,  it  seems  clear  that 
§  B4b(5)  of  the  bankruptcy  act  of  1S9S, 
which  provides  for  priority  in  distribution 
of  the  bankrupt's  estate  to  "debta  owing 
to  any  person  who.  by  the  laws  of  the  state 
.  .  is  entitled  to  priority,"  does  not 
save  priority  to  liens  which  are  voidable 
under  §  60  subdivisions  a  or  b  as  pref- 
erences, or  are  null  and  void  under  the 
provisions  of  g  67  subdivisions  c  or  f,  relat- 
ing to  liens   obtained  in   legal   proceedings. 

And  as  a  matter  of  fact  it  not  only  la 
not  a  forced  construction,  but  is  a  to^cal 
one.  to  limit  g  64b(5)  to  debt-t  which  do 
not  fall  by  the  express  terms  of  the  bank- 
ruptcy act;   and  to  deny,  as  is  held  in  Be 

ithin 


case  to  have  passed  directly  upon  this  par- 
ticular phsae  of  the  question,  although  the 
some  conclusion  reached  in  that  case  seems 
inferable  from  the  decision  reached  in  Bean 
v.  Orr,  105  C.  C.  A,  137,  182  Fed.  699, 
wherein,  in  discussing  the  status  under  Ihe 
bankruptcy  act-  of  a  mortgage  lien  which 
under  state  law  was  entitled  to  priority, 
the  court  said  that  the  lien  would  be  pro- 
tected in  bankruptcy  under  %  64b(5)  ''if 
valid."    And  see  the  statement  in  Re  Lewis, 


PETITION  for  reviaioD  of  an  order  of 
the  District  Court  of  the  United  States 
lor  the  Southern  Division  of  the  Western 
District  of  Michigan  denying  to  the  credit- 
ors secured  by  a  trnst  mortage  a  certain 
priority  in  the  distribution  of  the  assets 
of  the  banltrupt's  estate.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Warrington  and  Knappen, 
Circuit  Judges,  and  Sater,  District  Judge. 

99  Fed.  ess,  4  Am.  Bankr.  Rep.  51,  where- 
in, in  discussing  a  question  analogous  to 
that  under  consideration  herein,  it  was  said 
that  "although  the  taws  of  a  state  giving 
priority  to  certain  debts  are  by  %  It4b,  clause 
.i,  introduced  into  the  scheme  of  the  present 
bankrupt  act,  yet  such  state  laws  arc  in- 
trodacpd  only  so  far  as  the  debts  to  which 
they  give  priority  are  not  expressly  dealt 
with  as  to  priority  in  the  bankrupt  act  it- 
self." For  a  stronger  reason  this  argument 
would  apply  to  Hens  which  are  struck  down 
by    the    ex  press    terms    of   the    bankruptcy 


aiun  of  %  64b(S]  for  the  purposes  of  Bar- 
ing a  priority  in  distribution  to  liens  ob- 
tained by  legal  proceedings  and  whicli  fall 
within  the  erpresa  terms  of  §  6T  of  the 
bankruptcy  act,  by  which  they  are  declared 
null  and  void,  it  seems  that  the  former 
provision  is  concerned  only  with  priorities 
on  distribution,  and  is  not  concerned  with 
liens  struck  down  by  the  provision  of  %  07. 
If  the  act  were  not  given  this  construction , 
!S  S4b(S)  and  §  67  would  be  inconsistent, 
hut  as  the  provisions  can  both  be  given 
it^cal  effect,  there  is  no  oceanion  for  as- 
suming that  Congress  intended  that  the 
former  provision  of  the  act  should  nullify 
the  latter,  or  vice  tena. 

And  this  conclusion  has  the  support  of 
judicial  opinion. 

Thus,  in  Re  The  Copper  King,  143  Fed. 
Ii49.  16  Am.  Bankr.  Rep,  148,  it  was  express- 
ly held  that  a  Hen  for  costs  in  an  attach- 
ment suit  which,  under  the  California  stat- 
ute, constituted  a  prior  claim,  would  not, 
under  %  64b  (»)  of  the  bankruptcy  act  be 
accorded  priority  on  distribution,  where 
the  Ken  of  the  attachment  was  rendered 
void  by  g  67f  because  obtained  within  four 
months  prior  to  the  bankruptcy  of  the  debt- 
or, the  court  saying  that  "iu  view  of  the 
fact  that  an  attachment  lien  obtained  with- 
in four  months  prior  to  the  llHng  of  the 
petition,  which  includes  the  Hen  for  coats 
in  the  attachment  proceeding,  is  dissolved 
by  subdivisions  'c'  and  'f  of  9  67  of  the 
bankruptcy  act  <30  Stat,  at  L.  564,  cliap. 
.141,  U.  S.  Comp.  Stat.  IBOl.  p.  344B|,  it 
is  not  reasonable  to  conclude  that  Congress 
intended  by  subdivision  5  of  g  64b  to  make 
the  claim  for  costn,  the  lien  of  which  is 
thus  destroyed,  a  preferred  debt." 

And  in  Re  Allen,  96  Fed.  512,  3  Am. 
Eankr.  Rep.  38,  it  was  held  that  a  lien  up- 
on property  acquired  pursuant  to  state 
statute  in  an  attachment  suit  commenced 
within  four  months  of  the  filing  of  a  peti- 
L.R.A,1915B. 
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Sir.  L.  D.  Averill,  with  Messrs.  Hyde, 
Elurle,  &  Thornton  and  Wilson,  Wilson. 
&  Rice,  for  petitioner: 

The  trustee  takes  the  estate  of  the  bank- 
rupt in  the  condition  it  was  in  on  the  day 
of  bankruptcy. 

Re  Fish  Bros.  Wagon  Co.  21  Am.  Bankr. 
Hep.  149  i  York  Mfg.  Co.  v.  Cassell,  201  U. 
S.  344.  50  L.  ed.  782,  2tl  Sup.  Ct.  Rep. 
461. 

tion  in  bankruptcy  was  not  entitled  to 
priority  of  payment  under  S  64  of  the  bank- 
ruptcy act,  but  was  dissolved  by  the  ad- 
judication in  bankruptcy  under  §  OT,  sub- 
divisions c  and  f.  And  see  Re  Young,  90 
Fed.  606,  2  Am.  Bankr.  Rep.  673,  which 
seemingly  holds  to  the  same  effect. 

Another  decision  which  supports  the 
theory  that  §  64  does  not  save  priority  to 
liens  stricken  down  by  S  67  is  Re  Burton 
Bros.  Mfg.  Co.  134  Fed.  157,  14  Am.  Bankr. 
Rep.  218,  wherein  it  waa  said  that  the  ad- 
judication of  bankruptcy  dissolved  the  lien 
in  question  which  had  been  acquired  by 
levy  of  execution  upon  the  bankrupt's  prop- 
erty, but  that  liad  the  creditor  perfected  a 
lien  given  hini  by  state  law  and  which  did 
not  fall  within  the  disfavor  of  the  bank- 
ruptcy act,  the  priority  accorded  such  liens 
by  Ktate  law  would  have  been  preserved  to 

And  in  Re  Beaver  Coal  Co.  110  Fed.  630, 
6  Am.  Bankr.  Rep.  404,  afflrmed  in  r>l 
C.  C.  A.  />19,  113  Fed.  389,  it  was  claimed 
that  a  Hen  for  costs  in  an  attachment  pro- 
ceeding which  under  the  Oregon  law  w-as 
entitli5  to  priority  of  jiayment  was  pre- 
served and  I'ntitlfd  to  priority  under  §  64b- 
(5)  of  the  bankruptcy  act,  and  not  void 
under  %  67f,  because  the  judgment  upon 
which  the  lien  wag  dependent  was  obtained 
witliin  four  uontliB  prior  to  the  filing  of 
the  petition  in  bankruptcy,  and  the  ref- 
eree held  that  the  lien  was  not  preserved, 
but  this  was  reversed  upon  the  ground  that 
the  lien  was  not  Void  under  g  87f,  because 
the  attachment  action  was  commenced  be- 
fore the  fouj'  months*  period,  thus  dim  in  st- 
ing any  necessity  for  a  decision  of  the 
question  raised  before  the  referee.  And 
upon  a  previouH  hearing  in  this  case  (107 
Fed.  98)  it  was  said  that  it  did  not  admit 
of  argument  from  a  provision  (g  64b(5}) 
of  the  bankruptcy  act  recognizing  priorities 
created  by  state  law.  that  Congress  intend- 
ed that  a  claim  arising  thereunder  should 
have  priority  in  the  face  of  an  explicit  pro- 
vision (S  671  avoiding  it. 

And  it  seems  inferable  from  the  opinion 
in  Re  Cramond,  145  Fed,  !)60,  17  Am.  Bankr. 
Rep.  23,  that  liens  which  fall  within  §  e7f 
are  not  preserved  by  ;  64b  (5),  so  as  to  be 
accorded  priority  in  pavment. 

And  see  Ke  Laird,  48  C.  C.  A.  538,  109 
Fed.  560,  wherein  it  was  said  by  way  of 
discussion  that  a  lien  accorded  a  preference 
by  state  statute  will  be  respected,  and  is 
entitled  to  priority  of  payment  if  it  "is 
not  one  avoided  by  the  act  [Federal  bank- 
ruptcy act]."  G.  J.  C. 
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Mr.  Martin  H.  Carmody,  for  claimant 
Clemens  Huxoll: 

The  mere  act  of  taking  phyaical  poeset- 
BioD  of  the  bankrupt  estate  doea  not  consti- 
tute an  actual  eBtabliahed  lien  that  ran  be 
given  effect  under  the  bankruptcy  act. 

Be  Martin,  113  C,  C,  A.  627,  1B3  Fed. 
841;  Crucible  StecJ  Co.  v.  Holt,  98  C.  C.  A. 
101,  174  Fed.  127;  York  Mfg.  Co.  v.  Cassell, 
201  U.  S.  344,  60  L.  ed.  782,  2fl  Sup.  Ct. 
Rep.  481, 

The  secured  creditor  who  voluntarily 
renders  his  securitj,  before  the  same  has 
been  deterrained  by  luit,  may  then  prove 
Ilia  debt  in  bankruptcy,  receive  dividends 
thereon,  and  exercise  all  rights  of  a  general 
creditor. 

Re  Connor,  1  Low.  Dec.  532,  Fed.  Cas.  No. 
3,118;  Re  Kipp,  Fed.  Cas.  Xo.  7,836;  Re 
Leland,  7  Ben.  156,  Fed.  Caa.  No.  8,230;  Re 
Evans,  Fed.  Cae.  Xo.  4,552;  Collier,  Bankr. 
8th  ed.  p.  595;  Loveland,  Baiikr.  4th  ed.  p. 
612. 

The  holder  of  such  an  unrecorded  mort- 
gage may  surrender  his  security,  and  then 
prove  his  claim  as  a  general  creditor,  and 
aliare  pro  rala  in  the  assets  of  the  bank- 
rupt estate  with  the  other  general  creditors. 

Re  Doran,  148  Fed.  327:  Post  v.  Berry, 
23  Am.  Bankr.  Rep.  699;  Re  Ewald.  135 
Fed.  168;  Re  Huxoll,  113  C.  C.  A.  637,  163 
Fed.  851. 

The  mortgage  filing  statute  of  Michigan 
is  not  within  the  purview  of  g  e4b  (5)  of 
the  bankrupt  act,  and  therefore  does  not 
create  a  priority  in  favor  of  the  subsequent 
creditors. 

Re  Bennett,  82  C.  C.  A.  531,  l.i3  Fed.  673; 
Re  Worcester  County,  42  C.  C.  A.  „37,  102 
Fed.  808;  Re  Jones,  151  Fed.  108;  He 
Huxoll,  113  C.  C.  A.  637,  193  Fed.  851. 

Mr.  Fr«d  P.  Gelb  for  the  trustee  in 
bankruptcy. 

Knappen.  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

On  February  1,  1909,  Ottenwess  k  Huxoll, 
copartners,  on  beginning  business,  gave  to 
one  Clemens  Huxoll  a  chattel  mortgage 
upon  their  bakery  plant  and  outfit  in  Grand 
Rapids,  Michigan.  The  mortgage  was  not 
flied,  as  required  by  the  Michigan  statute, 
until  November  SOth  following.  On  Decem- 
ber 2,  1909,  the  firm  gave  to  Guy  ^V.  Rouae, 
&B  trustee,  a  mortgage  upon  the  bakery 
property,  to  secure  ratably  the  claims  of 
all  creditors  who  had  become  such  between 
February  Ist  and  November  30th.  Tliis 
naturally  excluded  Clemens  Huxoli.  The 
trustee  took  immediate  posseanion  nnder  his 
mortgage.  Five  days  later  bankruptcy  peti- 
tion was  filed  against  the  firm,  and  in  due 
course  adjudication  was  had.  Clraoens 
L.R.A.1915B. 


Huxoll  waived  the  lien  of  his  mortgage  i  ex- 
cept as  to  the  bankrupt's  exemptions),  and 
was  allowed  a  claim  as  general  creditor  for 
the  amount  of  the  mortgage  debt,  with  in- 
terest. The  district  court  postponed  bis 
claim  to  that  of  the  other  creditors. 

On  t^e  review  in  this  court  the  question 
of  Clemens  Huxoll's  lien  upon  t>:e  bank- 
rupt's exemptions,  as  well  as  the  effect  of 
the  trust  mortgage,  were  expressly  passed 
without  consideration,  because  resened 
therefrom  by  the  record  then  before  us.  It 
was  here  in  effect  held  that  (unless  by  vir^ 
tue  of  the  trust  mortgage)  subsequent  cred- 
itors had  no  actual  lien  upon  the  mortgaged 
property  at  the  time  bankruptcy  occurred, 
and  that  therefore  Clemens  Huxoll  was  en- 
titled to  share  ratably  with  the  general 
creditors.  1  The  qnestion  ri^arding  tlie 
bankrupts'  exemptions  has  since  been  dis- 
posed of,  and  is  not  before  us. 

The  referee  lias  found  that  the  trust 
mortgage  constituted  a  preference  under  the 
bankruptcy  act.  The  district  judge  took  the 
same  view,  and  tliia  conclusion  is  not  chal- 
lenged lierc.  Tlie  mortgage  trustee,  however, 
contended  below  and  contends  here  tiiat 
by  virtue  of  liis  mortgage  and  possession 
thereunder,  before  and  at  tlie  time  of  bank- 
ruptcy, he  had.  under  the  Michigan  mort- 
gage filing  statute,  a  lien  enforceable  under 
the  bankruptcy  act,  as  prior  to  the  claims 
of  Clemens  Huxoll,  and  that  this  prior  lien 
was  not  avoided  by  the  bankruptcy.  The 
district  judge  took  the  view  that  when 
the  trust  mortgage  fell,  because  of  its  in- 
validity under  the  bankruptcy  act,  all  liens 
founded  upon  it  fell  with  it;  and  according- 
ly denied  to  the  creditors  secured  by  the 
trust  mortgage  priority  over  Huxoll.  The 
correctness  of  this  conclusion  is  the  only 
queetion  presented  for  review. 

We  think  the  district  court  was  clearly 
right.  Section  GOb  of  tlie  bankruptcy  act 
declares  that  a  preferential  transfer  by 
the  bankrupt  while  insolvent,  made  within 
four  months  before  bankruptcy  proceedings, 
and  received  with  reasonable  cause  to  be- 
lieve a  preference  intended,  "shall  be  void- 
able by  the  trustee,  and  he  may  recover  the 
property  or  its  value  from  such  person." 
True,  this  section  does  not,  as  doea  §  6Tf. 
wbicli  relatpH  to  levies  obtained  by  legal 
proceedings  against  an  insolvent  within  four 
montliB  of  bankruptcy,  declare  in  terms  that 
the  lien  should  be  discharged:  but  such  dis- 
charge is  plainly  and  necessarily  implied 
in  the  quoted  declaration  of  %  60b.  As  well 
said  by  tlie  district  judge:  "The  lien  of  a 
preferential  mortgage  is  as  much  within  tlie 
ban  of  the  bankruptcy  act  as  are  lion  ob-' 

iRe  Huxoll,   113  C.  C.  A.  «»T.  US  F«d. 
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tained  bj  att«cbm?Bt,  gkrDJBhment,  or  legal 

proceedings," 

Id  Re  Martin,  119  C.  C.  A.  363,  201  Fed. 
17,  Judge  Wwrington,  speaking  for  this 
court,  impliedly  put  preferential  convey- 
uices  in  the  aame  class  in  this  r^ard  as 
Ilena  obtained  through  legal  proceedings. 
While  the  edect  of  a  preferential  transfer 
under  J  GOb  of  the  act  was  not  there  in- 
volved, the  language  there  used  expreaiwa 
our  understanding  of  the  rule  applicable  to 
such  cases  as  well.*  The  doctrine  that  ' 
hankruptcj  trustee  "stands  in  the  shoes  of 
the  bankrupt"  has  no  application  to  trans- 
actions which  the  trustee  is,  by  the  express 
terms  of  the  act,  authorized  to  avoid. 

The  mortgagee  trustee,  however,  insists 
that,  inasmuch  as  b;  the  Michigan  filing 
statute  ■  his  mortgage  was  given  priority 
over  the  earlier  unrecorded  mortgage  to 
Huxolt,  this  priority  must  be  recognized  in 
the  bankrupti'y  courts,  bj  virtue  of  g  64b(5) 
of  the  act,  which  gives  priority  in  distribu- 
tion to  "debts  owing  to  any  person  who,  by 
tlie  laws  of  the  state  or  of  the  United  States, 
IB  entitled  to  priority;"  the  argum-nt  being 
Uiat  the  filing  statute  is  Dot  a  "general  in- 
solvency law,"  and  so  is  not  repealed  by 
the  bankruptcy  act.  * 

It  is  true  that  the  Michigan  mortgage  fil- 
ing statute  is  not  a  general  insolvency  law, 
and  that  it  is  not  repealed  by  the  '.)ank- 
ruptcy  act,  and  further,  as  applied  to  a 
mortgage  not  under  the  ban  of  the  bank- 
ruptcy statute,  the  priority  given  by  the 
state  filing  statute  would  be  respected  by  the 
bankruptty  courts.  But  it  is  an  unthink- 
able proposition  that  an  instrument  declared 
wholly  voidable  hy  the  express  terms  of  the 
act  should  yet  be,  through  the  operation  of 
the  state  filing  statute,  nccorded  a  prior 
lien.  The  argument  of  inconsistency  be- 
taeea  this  conclusion  and  our  former  de- 
ciiioD  reats  upon  a  misapprehension  of  our 
former  opinion,  which,  aa  already  stated, 
took  no  account  of  the  trust  mortgage. 
Moreover,  as  the  giving  of  the  truat  mort- 
gage was,  under  g  3a(2),  an  act  of  t-ank- 
ruptcy,    the    natural    construction    of   that 

'  See  also  in  this  connection.  Be  Huxolt, 
113  C.  C.  A.  637,  1B3  Fed.  851.  855;  Re 
Martin,  113  C.  C.  A.  827,  193  Fed.  841; 
Henderson  v.  Mayer,  225  U.  S,  631,  630, 
56  L.  ed.  1233,  1235,  32  Sup.  Ct.  Rep.  699. 


i  64b  (5),  see  Re  Jones  (D.  C.)  151  Fed. 
108:  Re  Bennett  (C.  C.  A.  ath  C.)  82  C. 
r.  A,  531,  153  Fed.  873,  Henderson  v.  Mayer, 
225  U.  S.  631,  637,  56  L.  ed.  1233,  1235,  32 
Sup.  Ct.  Rep.  690, 
L.B.A.1815B. 
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section  is  that  the  mortgage  is  "avoided  hi 
a  whole  when  the  trustee  takes  the  goods.'' ' 
We  are  not  impressed  with  the  conten- 
tion that  the  equities  of  the  case  demand 
a  reversal  of  the  district  court's  order.  The 
mortgage  to  Huxoll  secured  him  atone;  that 
to  the  trustee  excluded  him.  There  is  no 
claim  of  fraudulent  intent  in  delaying  the 
filing  of  Huxoll's  mortgage,  nor  was  there 
any  wrong  in  taking  the  trust  mortgage. 
The  lien  of  the  Hiixoll  mortgage  was  dis- 
charged because  it  violated  the  public  policy 
of  the  state,  as  embodied  in  its  mortgage 
filing  statute;  the  lien  of  the  trust  mort- 
gage is  held  invalid  because,  as  a  pref- 
erential transfer  within  the  four-months 
period,  it  contravenes  the  national  policy, 
as  embodied  in  the  Imnkruptcy  act,  Huxoll 
thus  loses  his  preference  over  subsequent 
creditors,  and  the  latter  are  equally  denied 
priority  over  Huxoll;  but  both  he  and  they 
recognized  as  creditors,  and  share  rata- 


bly. 

The  order  complained  of  is  affirmed,  ' 


ifh 


(Randolph  v.  Scruggs,  lUO  U.  S.  638,  47 
L.  ed.  1170,  23  Sup.  Ct  Rep.  710,  where 
the  above-quoted  language  was  used  in  hold- 
ing that  no  lien  existed  under  a  common-law 
assignment  declared  an  act  of  bankruptcy 
by  another  subdivision  of  the  same  g  3a. 
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1,  T,  WRIGHT  et  al.,  Appta, 

H.  K.  MAY,  Respt. 
(127  Minn.  150,  149  N.  W.  9.) 

Am^loneer  —  license  .—  citixen. 

The  statutes  of  this  state  (Gen.  SUt.  1913, 
gg  6083  to  6088),  providing  that  the  county 
board  or  auditor  may  licenae  any  voter  in 
its  county  as  an  auctioneer,  and  providing 
ft  penalty  for  selling  property  by  auction 
without  such  license,  violate  neither  %  2, 
art  4,  of  the  Constitution  of  the  United 
States,  g  1  of  the  14th  Amendment  to  the 
Constitution  of  the  United  SUtes,  or  g  2, 
art.  1,  of  the  state  Constitution.  Nor  are 
they  invalid  as  delegating  legislative  power 
to  the  county  board  or  county  auditor. 

(October  9,   1914.) 

APPK.\L  by  plaintiffs  from  an  order  of 
the  District  Court  for  Yellow  Medicini- 
County  sustaining  a  demurrer  to  the  com- 

Heailnote  by  Bl'.ns,  J, 

Note.  —  For  discrimination  against  non- 
residents by  statute  or  municipal  ordinanci' 
imposing  license  or  occupation  tax,  see  noti^ 
to  State  V.  Williams,  40  L.R.A.(N.S.)   270. 
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plaint  in  an   action  brought  to 

agreed  price  lor  servicra 

formed   by   plaintiffa   for   defendant   at   his 

request.    AOb-Ried. 

The  facta  are  stated  in  the  opinion. 

Messrs.   JolinKon   &    Lende,    for   appel- 

Sections  8083  and  0088  of  the  General 
Statutes  of  Minnesota,  1913,  are  invalid. 

State  ex  rel.  Greenwood  v.  Nolan,  108 
Minn.  170.  122  N.  W.  2oS;  Sts-te  v.  Mont- 
gomery, Oi  Me.  192,  80  Am.  St.  Rep.  386, 
47  Atl.  165,  15  Am.  Crim.  Hep.  117 ;  Teraplar 
V.  SUt«  Examiners,  131  Mich.  254,  100  Am. 
St.  Rep.  eiO,  80  N.  W.  1058;  Sirarall  v. 
Covington,  90  Kj.  444,  9  L.R.A.  55S,  29  Am. 
St.  Rep.  398,  14  S.  W.  368;  State  v.  Gard- 
ner, 58  Ohio  St.  590,  41  L.R.A.  689.  65  Am. 
St.  Rep.  785.  51  N.  E.  136;  SUte  v.  Hinnuui, 
23  Am.  St.  Rep.  22  and  note,  65  N.  H.  103, 
18  Atl.  194;  SUte  v.  Pennoyer,  66  N.  H. 
113,  5  L.R.A.  700,  18  Atl.  878;  People  v. 
Warren,  13  Misc.  613,  68  N.  Y.  S.  R.  187. 
34  X.  Y.  Supp.  942;  Fraser  t.  McConway  t 
T.  Co.  82  Fed.  257;  Re  Ah  Chong,  6  Sawy. 
431,  2  Fed.  733;  SUte  v.  Conlon.  65  Cono. 
478,  31  L.R.A.  65,  48  Am.  St.  Rep,  227,  33 
Atl.  619;  Carrollton  v.  Baizette.  159  III. 
284,  31  LB.A.  322,  42  N.  E.  S:i7 ;  SUte  v. 
Mitchell,  87  Me.  66,  94  Am.  St.  Rep.  481, 
53  Atl.  887;  llager  v.  Walker,  129  Am.  St 
Rep.  257,  note  1;  Ex  parte  Deeds.  75  Ark. 
542,  87  S.  W.  J030;  Indianapolis  v.  Bieler, 
138  Ind.  30,  36  X.  E,  857:  Pacific  Junction 
V.  Dyer.  64  Iowa,  38,  19  N.  W.  882;  Simrall 
V.  Covington,  90  Ky.  444,  9  L.R.A.  356,  29 
Am.  St.  Rep.  398,  14  S.  W.  3fi»;  Saginaw 
V.  Saginaw  Circuit  .ludgo,  106  Mich.  32,  63 
N.  W.  985;  St.  Louis  v.  Consolidated  Coal 
Co.  113  Mo.  83,  20  S.  W.  699;  Tliompson  v. 
Ocean  Grove  Cimp  Meeting  Aaao.  5.'i  N.  J. 
I..  ,-.07,  2fi  Atl.  708:  Xasliville  v.  Althrop,  5 
Coldiv.  554-,  Clements  v,  Casper,  .;  V.'jo. 
494,  35  Pac.  472;  Ex  parte  Thornton,  4 
Hughes,  220,  12  Fed.  538;  RUte  v.  Great 
Northern  H.  Co.  100  Minn.  445,  10  L.R.A. 
(N.S.I  2.i0,  111  N.  \V.  289:  Noel  V.  People. 
187  111.  387,  32  I^R.A.  287.  79  Am.  St. 
Rep.  238,  58  N,  E.  616:  Cicero  Lumber  Co. 
V.  Cicero,  176  III.  0.  42  L.R.A.  696.  08  Am. 
St.  Hep.  I.i5,  .-il  N.  E.  758 

Mr,  T,  J.  Law  for  respondent. 

Bunn.   .T.,   delivered   the   opinion   of   the 

PlaintilTs.  who  were  residents  of  South 
Dakota,  performed  services  for  defendant  at 
his  request  as  auctioneers.  Defendant  re- 
sides in  Yellow  Medicine  county.  Minnesota, 
and  the  services  were  performed  in  the  sale 
in  that  county  of  personal  property  of  de- 
fendant. This  action  was  brought  to  re- 
i'over  $84.02.  the  agreed  price  of  such  serv- 
I..R,A.191flH. 


ices.    A  demurrer  to  the  complaint  woe  bob- 

tained,  and  plaintilTs  appealed. 

The  sole  question  involved  is  the  CMisti- 
tutionality  of  Gen.  SUt.  1913,  gg  6083  to 
U088.  Section  6083  provides  that  the  county 
tioard  or  auditor  may  license  any  voter  in 
its  county  as  an  auctioneer.  Section  6088 
provides:  "If  any  person  shall  sell  or  at- 
tempt to  sell  any  property  at  auction  with- 
out being  licensed  r'.s  an  auctioneer  as  herein 
provided,   he   shall    t>e   guilty    of   a   misde- 

It  is  plain  that  plaintifTs,  l>eing  reaidenU 
of  South  DakoU,  were  not  and  could  not 
be  licensed  as  auctioneers  as  provided  by 
the  act.  If  the  eUtutory  provieions  ra- 
ferred  to  are  constitutional,  plaintiffs  con- 
cede they  are  not  entitled  to  recover  tor 
their  services.  If  the  provisions  are  uncon- 
stitutional, it  is  clear  that  the  complaint 
states  a  cause  of  action. 

The  constitutional  provisions  which  it  is 
claimed  the  law  violates  are:  Section  2,  art. 
4,  of  the  Constitution  of  the  United  SUtes, 
providing  that  tbe  citizens  of  each  sUte 
shall  he  entitled  to  all  the  privileges  and 
immunities  of  citizens  in  the  several  statcfl; 
§  1  of  the  14tb  Amendment,  providing  that 
no  sUte  shall  make  or  enforce  any  law 
which  shall  abridge  the  privileges  or  im- 
munities of  citizens  of  the  United  States, 
nor  deny  to  any  person  within  ita  jurisdic- 
tion the  equal  protection  of  the  laws;  g  2, 
art.  1.  of  the  Constitution  of  Minnesota, 
providing  that  "no  member  of  this  sUte 
.  .  .  shall  be  .  .  .  deprived  of  any 
of  the  righU  or  privileges  secured  to  any 
citizen  Hiereof." 

The  taw  in  question  denies  the  right  or 
priviluge  of  engaging  in  the  occupation  of 
auctioneer  to  all  but  voters.  It  excludes 
noureaidenta  of  the  sUte  and  residents  wlio 

It  is  conceded  that  the  business  or  calling 
of  an  auctioneer  is  one  that  is  subject  to 
legislative  regulation.  It  is  equally  true, 
on  the  other  hand,  that  the  business  is  a 
lau'fitl  and  useful  one.  Mankato  t.  Fowler. 
32  Minn.  364,  20  X.  W.  361;  Duluth  v. 
Krupp.  46  Minn.  435,  49  N.  W.  235;  Minne- 
ote  V.  Martin.  124  Minn.  488,  61  L.R.A. 
(N.S.)  40.  145  N.  W.  383.  The  right  to 
regulate  and  license  the  business  of  auc- 
tioneering does  not  include  the  right  to 
prohibit,  but,  a,s  stated  by  Mr.  Justice  Holt 
in  the  case  last  cited.  "It  is  nevertlieless 
true  that  frequently  individuals  mu!it  sub- 
ordinate their  rights  to  a  cerUin  extent  to 
the  demands  of  the  public  welfare." 

As  pointed  out  in  the  opinion  in  the  Mar- 
tin Case,  the  occupation  of  the  auctioneer, 
like  that  of  the  peddler,  is  liable  to  abuse, 
and  in  our  large  cities  has  become  more  or 
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lew  ot  a  nuiBkuce,  requiring  r^piUtiwi  to 
the  poict  of  reBtrkiot. 

Granting  to  tbe  legislature,  ■■  we  must, 
the  right  to  regulate  and  control  the  voca- 
tion of  auctioneering,  to  require  a  licenM 
and  the  pajment  of  a  aubHtantial  'ee  tht 
for,  to  limit  the  number  of  persons  employed 
in  inch  business,  to  require  a  bond,  and  an 
ucounting,  we  see  that  regulation  ma;  go 
far  without  transgressing  any  constitutional 
safeguard  of  the  rights  of  the  individual. 
However,  the  right  of  the  individual  to  en- 
gage in  the  bueinees  may  not  be  taken  from 
hira  under  the  guise  of  regulation.  Kor 
may  the  l^slature  authorize  a  license  to 
one  man  and  deny  it  to  another,  unless  there 
is  some  reasonable  ground  for  the  distinc- 
tion, unless,  in  short,  licensing  the  second 
might  reasonably  result  in  harm  to  the  pub- 
lic. 

There  are  important  distinctions  between 
tlie  business  of  an  auctioneer  and  that  of  a 
peddler.  Tlie  auctioneer  does  not  sell  his 
own  goods;  he  acts,  in  making  a  sale  at 
auction,  primarily  as  the  agent  of  the 
6fller;  when  the  property  is  struck  off  he 
becomes  also  the  agent  of  the  purchaser,  at 
least  to  the  extent  of  binding  him  by  his 
memorandum  of  sale.  .  ♦  Cyc.  1041.  He  is 
liable  to  tbe  seller  for  a  loss  due  to  his 
Diligence,  or  to  his  deviating  from  instruc- 
tion*, as  well  as  for  money  paid  him  by 
purchasers.  He  is  liable  to  a  purchaser 
under  certain  circumstances.  We  can  see 
good  ground  for  refusing  a  license  to  a  resi- 
dent of  another  state  in  the  difficulty  that 
might  be  encountered  in  compelling  hira  or 
his  bondsmen  to  respond  in  case  he  rendered 
himself  liable  to  either  seller  or  purchaser. 
The  case  of  State  ex  rcl.  Greenwood  v.  No- 
lan, JOB  Minn.  170,  122  N.  W.  255,  in  which 
an  ordinance  of  the  city  of  HastingK  requir- 
ing a  license  of  "itinerant  merchants  and 
transient  venders,"  exempting  from  its 
of>era,tion  residents  of  the  city,  was  held 
DuconBtitutioaal,  is  therefore  not  control' 
ling. 

Kor  are  other  cases  where  laws  have  been 
held  invalid  that  discriminated  against  non- 
reaidenta  when  there  were  plainly  no  evils 
to  correct  and  no  reason  to  apprehend  in- 
jnry  to  the  public  by  freely  permitting  non- 
residents to  engage  in  the  business  within 
the  sUte.  Such  are  the  authorities  cited 
in  the  brief  of  plaintilT,  and  in  the  opinion 
in  the  Nolan  Case.  We  are  unable  to  say 
tbat  tbe  legislature  had  no  grounds  for  the 
discrimination  made  against  nonresidents, 
(H-  that  the  classification  was  arbitrary,  and 
hold  that  the  law  does  not.  in  this  respect, 
violate  the  Federal  Constitution  or  the  14th 
Amendment. 

A  more  difficult  queetimi  is  whether  the 
L.R^1915B, 


exclusion  of  resident  aliens  renders  the  act 
violative  of  the  14th  Amendment  ot  the 
United  SUtes  Constitution  or  3  2,  art.  1,  of 
the  state  Constitution.  The  14th  Amend- 
ment applies  to  aliens  as  well  as  citizens. 
A  statute  arbitrarily  forbidding  aliens  to 
engage  in  ordinary  kinds  of  business  to  earn 
their  living  would  be  unconstitutional. 
Yick  Wo  V.  Hopkins,  118  U.  S.  35fl,  30  L. 
ed.  220,  6  Sup.  Ct.  Rep.  10tI4.  But  where 
the  calling  or  occupation  is  one  which, 
though  lawful,  is  subject  to  abuse,  and  like- 
ly to  become  injurious  to  the  community, 
there  is  good  authority  for  holding  that  the 
state  may  limit  it  to  its  own  citisens  aod 
deny  the  right  to  all  others.  Com.  v.  Hana, 
11  L.R.A.(N,S.)  79S  and  note  (lOS  Mass. 
282,  81  N.  E.  149,  122  Am.  St.  Rep.  251,  11 
Ann.  Gas.  514).  In  the  case  cited,  the 
supreme  court  of  Massachusetts  upheld  a 
law  of  that  state  restricting  the  granting 
of  peddlers'  licenses  to  citizens  and  those 
who  have  declared  their  intention  t..  become 
such.  In  Trageser  v.  Gray,  73  Md.  250,  0 
L.R.A.  780,  25  Am.  St.  Kep.  587,  20  Atl. 
005,  it  was  held  that  a  state  could  deny  to 
persons  not  citiisens  of  the  United  States  the 
right  to  sell  spirituous  liquors  within  its 
borders.  These  cases  are  cited  with  ap- 
proval in  Fatsone  v.  Pennsylvania,  232  U. 
S.  138,  58  L.  ed.  53B,  34  Sup.  Ct.  Rep.  281, 
in  which  it  was  held  that  a  statute  of  Penn- 
sylvania, making  it  unlawful  for  unnatural- 
ized foreign  born  residents  to  kill  wild  game 
except  in  defense  of  person  or  property,  and 
to  that  end  making  the  possession  of  shot- 
guns and  rifles  unlawful,  was  not  uncon- 
stitutional under  the  due  process  and  equal 
protection  provisions  of  the  14th  Amend- 
ment. Mr.  Justice  Holmes,  after  stating 
the  right  of  the  state  to  classify  with  refer- 
ence to  the  evil  to  be  prevented,  said;  "The 
question  therefore  narrows  itself  to  whether 
this  court  can  say  that  the  legislature  of 
Pennsylvania  was  not  warranted  in  assum- 
ing as  its  premise  for  the  law  that  resident 
unnaturalized  aliens  were  the  peculiar 
source  of  the  evil  that  it  desired  to  prevent. 
.  .  .  Obviously  the  question  so  stated 
is  one  of  local  experience  on  which  this 
court  ought  to  be  very  slow  to  declare  that 
the  state  legislature  was  wrong  in  its  facts, 
.  .  .  If  we  might  trust  popular  speech 
in  some  states  it  was  right;  but  it  is  enough 
that  this  court  has  no  such  knowledge  ot 
local   conditions  as  to  be  able  to  say  that 

It  is  at  this  point  that  the  court  refers 
to  Trageser  v.  Gray  and  Com.  v.  Hana. 

There  are  authorities  apparently  to  the 
contrarv.  Templsr  v.  State  Examiners,  131 
Mich.  i)4.  90  N.  W.  105S.  100  Am.  St.  Rep. 
610;   SUte  T.  Montgomery,  94  Me.  1B2,  Si' 
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Am.  St.  Hep.  388,  47  Atl.  185,  15  Am.  Crim. 
Kep.  117.  The  former  case  held  unconati- 
tutional  a  law  which  prohibited  iHSuing  a 
barber's  license  to  an  Hlieit,  the  latter  a  law 
like  the  one  held  valid  in  Com.  v.  Hana. 

While  we  are  not  able  Co  see  plainly  that 
resident  unnaturalized  aliens  were  "the  pe- 
culiar source  of  the  evil"  that  the  legisla- 
ture desired  to  prevent  when  it  enacted  the 
law  in  question,  nevertheless  it  maj'  have 
been  so.  To  again  quote  Mr.  Justice 
Holmes;  "This  eourt  ought  to  be  very  slow 
to  declare  thst  the  state  legislature  waa 
wrong  in  its  facts.  ...  It  is  enough 
that  this  court  has  no  such  knowledge  of 
local  conditions  as  to  be  able  to  say  that 
it  was  manifestly  wrong." 

It  may  be  that  the  evil  or  some  part  of 
it  lay  in  the  fact  that  foreigners,  without  the 
interest  in  the  welfare  of  the  state  and 
county  that  the  citizen  has,  perhaps  irre- 
sponsible, were  acting  as  auctioneers,  to  the 
harm  of  the  public. 

For  a  decision  pointing  out  the  evils 
which  laws  licensing  and  regulating  the 
business  have  been  enacted  to  correct,  we 
refer  to  People  ex  rel.  Schwab  v.  Grant,  126 
N.  Y.  473,  27  N.  E.  984.  With  some  hesita- 
tion we  reach  the  conclusion  that  denying 
to  aliens  the  right  to  act  as  auctioneers  does 
not  contravene  the  due  process  or  equal 
protection  provisions  of  the  14th  Amend- 
ment, or  the  provisions  of  article  1,  g  2,  of 
the  state  Constitution.  This  conclusion  is 
at  least  not  weakened  by  the  fact  that  the 
law  in  question  has  stood  without  question 
for  fifty  years.  It  is  strengthened  by  the 
idea  that  under  the  act  an  auctioneer  may, 
to  a  certain  extent,  be  considered  as  an  ad- 
RliniBtTative  ollicer  of  the  state.  People  ex 
rel.  Schwab  v.  Grant,  supra.  In  this  respect 
the  cases  upholding  laws  prescribing  citi- 
xenship  as  a  requirement  for  admission  to 
the  bar  are  analogous.  See  authorities  cited 
in  note  to  Com.  v.  Hana,  11  L.R.A,(N.S.| 
799.  Our  statute  (Gen.  Stat.  1913,  %  49461 
makes  citizenship  and  residence  in  the  state 
a  prerequisite  to  the  admission  to  the  bar  of 
graduates  of  taw  aclioots.  We  may  also  call 
attention  to  Gen.  Stat.  1913,  f,  4964,  provid- 
ing that  no  certificate  for  a  certified  public 
accountant  shall  be  granted  to  any  person 
other  than  a  citizen  of  the  United  States, 
or  person  who  has  in  good  faith  det'lared  his 
intention  of  becoming  such  citizen. 

The  claim  is  made  that  the  law  is  uncon- 
stitutional because  it  delegates  legislative 
power  to  the  county  board  or  auditor.  The 
argument  is  based  upon  the  use  of  the  word 
"may."  It  is  contended  that  the  statute 
grants  to  the  county  board  and  the  auditor 
the  absolute  and  arbitrary  power  to  license 
•ir  refuse  to  license  as  an  auctioneer  any 
i.  R.A.1915B. 


voter  who  applies  and  paye  the  fee.  It  is 
probably  true  that  there  is  some  discre- 
tion in  the  licensing  ollicer,  but  this  does 
not  amount  to  a  delegation  of  legislative 
power.  It  is  rather  an  administrative  or 
executive  function,  and  a  del^ation  of  such 
functions  does  not  violate  the  constitutional 
provision.     Dunnell'fl  Dig.  %  160O,  and  cases 

We  hold  that  the  law  in  question  is  valid, 
and    that   the    demurrer    was    rightly    sua- 

Order  affirmed. 


NEW  MKXICO  SUPKEMK  COURT. 

HENRY  C.  MYLIUS,  Appl., 

HATTIE  CARGILL. 

{—  N.  M.  ~,  142  Pac.  918,) 

Jndgrment  —  foreign  —  Hwardtng  chil- 
dren —  effect. 

1.  A  judgment  of  a  court  of  a  sister 
state  awarding  the  custody  of  minor  diil- 
dren  in  a  divorce  proceeding  is  not  re*  judi- 
cata in  a  proceeding  before  a  court  of  this 
state,  except  as  to  facts  and  conditions 
before  the  court  upon  the  rendition  of  the 
foreign  decree.  As  to  facte  and  condition* 
arising  subsequently  to  the  foreign  decree, 
it  has  no  controlling  force,  and  our  courts 
are   not   bound   thereby    in   awarding   such 

Evidence  —  sufflclencj'. 

2,  Findings  and  evidence  briefly  exam- 
ined, and  held  sufHcient  to  warrant  the 
action  taken  in  awarding  the  custody  of 
two  infant  daughters  to  the  mother. 

(July  29,   1914.) 

Headnotes  by  Pabkcr,  J. 

Xote.  —  Extraterritorial  effeet  of  judg- 
ment aivardir^g  custody  of  cfiildren 
upon  divorce  of  parents. 

This  note  is  supplementary  to  the  note 
to  Re  Alderman,  39  L.R.A,(N.S.)   988. 

While,  as  stated  in  the  earlier  note,  there 
is  some  apparent  conflict  in  the  cases  which 
pass  upon  the  extraterritorial  efTect  of  a 
judgment  awarding  the  custody  of  children 
upon  a  divorce  of  the  parents,  the  better 
rule,  and  one  supported  by,  or  with  which 
are  reconcilable,  a  majority,  at  least,  if 
not  most,  of  the  cases,  seems  to  be  that,  in 
the  absence  of  fraud  or  want  of  jurisdiction 
sfTecting  its  validity,  a  judgment  divorcing 
a  husband  and  wife  and  awarding  the  cus- 
tody of  children  of  the  marriage  should  be 
given  full  force  and  efTect  in  other  states, 
as  to  the  right  to  the  custody  of  the  chil- 
dren at  the  time  and  under  the  circumstances 
of  its  rendition,  although,  as  held  in  Mtuuh 
V.  Cadoill,  the  decree  has  no  controlling 
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APPEAL  by  petitioner  from  a  jadgmeut 
of  the  District  Court  tor  Chaves  County 
in  favor  of  respondent  in  a  habeas  eorpus 
[iroceeding  to  obtain  the  custody  of  petition- 
er's minor  children.    Affirmwi. 
The  farts  are  stated  in  the  opinion. 
Meesrs.  O.  O.  ANkren  and  J.  C.  Gilbert, 

Since  there  was  no  gpecifle  condition  of 
tlie  divorce  decree  requiring  H.  C.  Myliua 
to  keep  said  minora  in  his  personal  custody, 
there  waa  no  violation  of  ^e  decree  in  thia 
respect  under  the  law. 

Markivell  v.  Pereles,  95  Wis.  40a,  60  N. 
W.  798. 

The  two  new  conditions  meiitioned  by  the 
court  are  not  aulBcient  to  deprive  the  peti- 


tioner and  parent  of  his  legal  right  to  the 
custody  of  his  children  and  wards. 

Lovell  V.  House  of  the  Good  Shepherd,  E> 
Wash.  419,  43  Am.  St.  Rep.  839,  37  Pac. 
860;  Clarke  v.  Lyon,  82  Neb.  625,  20  L.R.A. 
(N.S.)  171.  118  N.  W.  472;  Farrar  t. 
Farrar,  75  Iowa,  125,  39  M.  W.  228;  Hop- 
kins v.  Hopltins,  39  Wis.  187;  ttelch  v, 
Welch,  33  Wis.  534;  Eekhard  v.  Eckhard,  29 
Neb.  «7,  45  N.  W.  468;  Norval  v,  Zins- 
maater,  57  Neb.  158,  73  Am.  St.  Bep.  600. 
77  N.  W.  373;  Taylor  t.  Jeter,  33  Qa.  195, 
81  Am.  Dee.  202. 

The  ward  baa  no  right  to  choose  or  select 
its  own  guardian  in  a' case  of  this  kind,  and 
thereby  defeat  a  former  decree  Id  the  prem- 


fffect  iu  another  state  as  to  FactH  and  condi- 
tions ariaing  aubseiiuentiy  to  its  rendition, 
and  the  courts  of  the  latter  state  may,  in 
proper  proceedings,  award  the  cuatody  other- 
wise than  in  accordance  with  the  original 
decree,  upon  proof  of  matters  subsequent 
to  the  decree,  which  justify  such  inconsiat- 
Fnt  award  in  the  interest  of  the  welfare 
of  the  children,  which  should  be  the  pre- 
dominant conuideration  at  alt  times  and 
under  all  circumstances. 

As  said  in  Milner  v.  GatUn,  139  Ga.  lOS, 
:s  S.  E.  860:  "A  decree  in  a  divorce  suit 
awarding  the  child  to  one  of  the  parents  is 
prima  facie  evidence  of  the  legal  right  to 
Its  custody;  and  that  judgment  will  be 
•iveo  efTect  in  habeas  corpus  proceedings, 
unless  it  is  shown  that  since  the  judgment 
the  child  has  been  neglected  or  mistreated, 
nr  the  parent  has  become  until  to  be  its 
lustodian.  .  .  .  The  same  rule  applies 
■  hether  the  judgment  is  i-ought  to  be  en- 
furced  in  the  state  of  its  rendition  or  in  a 

And.  accordingly,  a  decree  of  divorce 
r>^larly  granted  in  another  state  (Texas), 
awarding  the  custody  of  a  child  of  the  mar- 
riage to  the  father,  is  conclusive  in  Georgia, 
ts  between  the  parties  thereto,  as  to  the 
lither'a  right  to  the  possession  of  the  child 
It  the  time  of  its  rendition,  though  not  for 
■II  time;  and  in  a  subsequent  habeas  corpus 
proceeding  by  the  mother,  to  obtain  the  pos- 
Mssion  of  the  child,  her  evidence  as  to  the 
unGtneas  of  the  father,  or  as  to  his  mis- 
ireatment  or  n*^!^*  of  the  child,  must  be 
confined  to  matters  transpiring  subseijuent- 
1t  to  the  divorce  decree.    Ibid. 

.\nd  where,  after  the  rendition  of  a  di- 
lorce  decree  by  a  court  of  record  of  general 
jurisdiction  in  Nebraska,  awarding  the  cus- 
tody of  a  minor  son  of  tbe  parties  to  the 
father,  and  impliedly  prohibiting  the  latter 
from  removing  the  son  from  the  jurisdiction 
ol  the  court,  tbe  father  did  remove  the  son 
to  another  state  (Montana),  in  contempt 
ind  violation  of  the  prohibition  contained 
ia  the  decree,  whereupon  the  mother,  upon 
the  ground  of  such  c'ontempt  and  violation, 
filed  in  the  Nebraska  court  a  petition  pray- 
ing that  the  decree  be  so  roodifled  as  to 
iward  the  custodv  of  the  son  to  her,  and  the 
LR.A.1915B. 


t,  after  the  appearance  of  the  father 
and  his  tiling  an  answer  resisting  the  peti- 
tion, and  after  a  hearing,  modified  the  de- 
cree in  accordance  of  the  prayer  of  the 
petition, — the  niodifled  decree  concludes  the 
rights  of  the  parties,  upon  subsequent 
habeas  corpus  proceedings  by  the  mother 
to  obtain  possession  of  the  ton  in  Montana, 
to  which  state  the  father  haa  again  removed 
'   "11  in  violation  of  the  modiflal  decree,  un- 

B    there  has  been  a  change  in  tbe  fltness 

condition  of  the  mother,  or  other  circum- 
stances have  occurred  since  the  amend- 
ment was  made,  which  require  the  Montana 
court,  in  the  interest  of  the  son,  to  order 
otherwise.  State  ex  rel.  Nipp  v.  District 
Ct.  48  Mont.  425,  128  Pac,  590. 

And  a  decree  in  a  divorce  suit  granting 
the  wife  a  divorce  and  awarding  to  her  IJie 
custody  of  the  children  of  the  marriage, 
which  decree  was  rendered  in  another  statu 
(Indiana)  by  a  court  of  general  jurisdic- 
tion having  jurisdiction  of  the  parties  and 
cause  of  ai'tion  before  it  by  process  and 
pleading,  is  valid  and  binding  on  the  par- 
ties in  West  Virginia,  in  its  award  of  the 
custody  of  the  children,  even  though  bo 
much  of  it  as  grants  the  divorce  may  be 
invalid,  and  the  children  may  not  have  been 
within  the  jurisdiction  of  the  court  at  the 
time  of  the  institution  of  the  suit  or  entry 
of  the  decree.  Anderson  v.  Anderson,  — 
W.  Va.  — ,  81  S.  E.  706. 

But  while  a  divorce  decree  rendered  in 
another  state  (Oklahoma)  by  a  court  hav- 
ing jurisdiction  of  the  parties  and  their 
child,  whereby  the  custody  of  the  child  ia 
awarded  to  the  plaintiff,  its  father,  is  en- 
titled to  be  given  full  faith  and  credit  hy 
the  courts  of  Texas  so  long  as  the  material 
circumstances  existing  at  the  time  of  the 
decree  remain  unchanged,  it  is  not  res  judi- 
cata as  to  such  custody,  where  since  the 
decree  there  has  been  a  material  change  in 
the  situation  and  condition  of  the  parties 
as  to  their  fitness  as  custodians  of  the 
child;  and  it  is  not  binding  upon  the  Texas 
courts,  where  a  new  stat^  of  facts  between 
the  parties  in  relation  to  the  child  has 
arisen  subsequently  to  the  prior  adjudica- 
tion. Ex  parte  Boyd,  —  Tex.  Civ,  App.  — , 
157S.W.J54.  yyglj. 
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2  Nelaou,  Div.  &  Sep.  §  973;  2  Bishop, 
Mart.  Div.  ti  Sep.  g  1205;  ChurcU,  Habeai 
Corpus,  g  447;  Comp.  Laws  1897,  S  1481; 
Bustamento  v.  Analla,  ]  K.  M.  'i5'). 

The  court  erred  in  failing  to  And  that 
petitioner  wag  entitled  to  the  eiistody  of 
said  minor  children  from  the  evidenee  in- 
trodueed  in  aaid  cause. 

1  Whart.  Confl.  L.  g  2.11lf;  2  Bishop,  Marr. 
Div.  &  Sep.  3  1189;  Church,  Habeaii  Corpus, 
I  451;  Taylor  v.  Jeter,  33  Ga.  185,  81  Am. 
Dec.  202;   Waketleld  v.  Ives,  35  Io*a,  23S. 

Messrs.  W.  C.  Rcid,  J.  M.  Hcrvey, 
4i«orge  S.  Downer,  and  A.  G.  Pierrot, 
for  appellee; 

The  question  whether  a  person  within  the 
jurisdiction  of  a  state  can  Ik  removed  there- 
from depends,  not  on  the  laws  of  the  place 
whence  he  came  or  in  which  he  may  have 
his  legal  domifU,  but  on  his  rights  and  ob- 
ligations as  they  are  fixed  and  determined 
by  the  laws  of  the  state  or  country  in  wliich 
he   is  found. 

Woodworth  V.  Spring,  4  Allen,  321;  Re 
New  York  Foundling  Hospital.  B  Ariz.  105, 
7  r.^R.A.|N.S.)  30(1,  70  Pac.  231. 

The  decree  is  not,  however,  a  bar  to  a 
subsequent  proceeding  to  modify  a  decree 
of   divorce   upon    proof   that   the   situation 


and  character  of  the  parties  have  so  cb&uged 
as  to  reader  it  to  the  interest  of  the  child 
that  it  be  committed  to  the  care  of  ita 
mother, 

Ex  parte  Boyd,  —  Tex.  Civ.  App.  — ,  157 
S.  W.  254;  People  ex  rel.  Allen  v.  Allen, 
40  Hun,  611;  Re  Alderman,  1&7  N.  C.  507, 

39  L.R.A.(N.S.)  BB8,  73  S.  E.  126i  Cariens 
V,  Cariens,  50  W.  Va.   113,  55  L.R,A.  B30, 

40  S.  E.  335;  Wilson  v,  Elliott,  88  Te.".  472, 
87  Am.  St.  Rep.  BZ8,  73  S.  W.  948. 

The  courts,  in  dispoaing  of  the  custody  of 
minor  children,  should  have  fur  their  main 
guide  the  general   welfare  of  the  children. 

Waring  v.  Waring,  100  N.  Y.  670,  3  N.  E. 
289;  Lyle  v.  Lyle,  88  Tenu.  372,  8  S.  W. 
878;  Bryan  v.  Lyon,  104  Ind.  227,  54  Am. 
Rep.  309,  3  N,  E.  880;  Welch  v.  Welch,  33 
Wis.  634;  Eckhard  v.  Eckhard.  29  Neb.  457, 
45  K.  W.  466;  Kane  v.  Miller.  40  Wash. 
125,  82  Pac.  177;  Daivson  v.  Dawson,  57 
W.  Va.  520,  1 10  Am.  St.  Rep.  800,  50  S.  E. 
613;  Wand  v.  Wand,  14  Cal.  513;  Lusk  v. 
Lusk,  28  Mo.  91;  Cariens  v.  Cariens,  60 
W.  Va.  11-1,  55  L.R.A.  930,  40  S.  E.  335; 
Stringfellow  v.  Somerville,  B,j  Va.  701,  40 
L.B.A.  623.  29  S.  E.  685;  He  King,  68  Kan. 
805.  87  L.R.A.  783,  97  Am.  St.  Rep.  399, 
72    Pac.    263;    Re    Lally,    85    Iowa,    49,    16 


So,  a  decree  of  divorce  obtained  by  a  hus- 
l)and  in  Wyoming, — especially  at  a  time 
when  his  wife  and  their  children  had  for 
some  time  been  residing  in  Xew  Vork,~by 
which  decree  the  care  and  custody  of  the 
children  were  awarded  to  the  mother,  is  not 
so  conclusive  upon  the  courts  of  New  York 
as  to  bar  subsequent  habeas  corpus  proceed- 
ini;s  by  the  father  in  the  latter  state,  to  ob- 
tain the  custody  of  the  children ;  but  the 
New  York  court  has  power  to  investigate 
as  to  who  should,  at  the  time  of  such  subse- 
quent proceedings,  have  the  care  and  cus- 
todv  ot  the  children.  Re  Stewart,  77  Misc. 
624',  137  N.  Y.  Supp.  202.  Wliile  the  court 
in  this  case  possibly  intimates  {obiter)  that 
the  Wyoming  decree  would  not  have  been 
binding  upon  it  even  as  to  the  vifjht  to  the 
custody  of  the  children  at  the  time  and 
under  the  precise  circumstances  of  that  de- 
cree, the  decision  seems  clearly  to  be  limited 
td  the  point  merely  that  the  foreign  deei 


'■the 


I  York  court  of  circumstances 
ditions  subsequent  to  the  decree.  The  court 
said:  "We  mention  these  things  [the  gen- 
eral relations  between  the  stale  and  minor 
children  residents  therein]  to  show  that  a 
decree  of  the  court  of  another  state  ought 
not  to  be  regarded  as  binding  on  the  state 
itself,  or  the  children,  where  their  welfare 
in  at  stake,  especially  where  it  should  be 
made  to  appear  to  this  court  that  since  the 
Wyoming  decree  of  divorce  was  rendered 
conditions  have  developed  which  make  the 
mother  an  improper  person  to  have  chargi- 
of  their  maintenance  and  education.  This 
I..R.A.1916B. 


is  what  the  relator's  counsel  advises  the 
court  is  the  real  ground  of  his  application 
for  the  custody  of  the  cliildren.  .  . 
That  decree  was  undoubtedly  predicated  and 
conditioned  upon  the  continued  good  conduct 
of  the  defendant.  That  condition  underlies 
all  decrees  of  this  character.  If  she  has 
violated  its  conditions  to  such  a  degree  aa 
imperils  the  welfare  of  the  children,  then  it 
becomes  the  duty  of  the  court  to  dct.  From 
whatever  source  the  proper  information  is 
laid  before  it.  it  becomes  tiie  duty  of  the 
court  to  inquire  into  the  truth  of  the  al- 
legations made,  to  ascertain  the  facts,  and 
then  make  >iuch  a  disposition  of  the  matter 
as  the  case  requires." 

And  a  divorce  decree  which  awards  the 
custody  of  children  of  the  marriage,  if  ren- 
dered through  fraud,  or  without  such  juris- 
diction as  to  entitle  the  divorce  to  recogni- 
tion in  other  states. — -as  upon  constructive 
service,  without  actual  notice  to  the  defend- 
ant,— may  be  wholly  disregarded  by  thi- 
courts  of  other  states  in  so  far  as  it  awards 
the  custody  of  the  children,  and  such  courts 
may.  upon  due  application  and  proof  of  fact, 
make  sueli  award  of  the  custody  as  the  wel- 
fare of  the  children  requires. 

Thus,  a  judgment  of  divorce  obtained  by 
a  wife  in  Alaliania,  by  fraudulent  represen- 
tatioud  as  to  juris<lictional  facts,  and  upon 
constructive  service  by  publication,  with- 
out actual  notice  or  provision  therefor  to 
the  defendant,  wherebv  a  child  of  the  mar- 
riage is  awarded  to  tlie  plaintiff's  custody, 
is  not  entitled  lo  any  cfTect  in  a  habeas  cor- 
pus  proceeding  by   the   father,   in   Georgia, 
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L.R.A.  B81,  61  N.  W.  UBS;  Richirds  ». 
Collins,  45  K.  J.  Eq.  283,  14  Am.  St.  Rep. 
726.  IT  Atl.  831;  14  C^c.  805-.  29  Cyc. 
139*. 

After  the  disiolution  of  the  marriage  rC' 
lation,  the  father  should  be  no  lo.iger  re- 
garded as  having  the  parajuount  ri^t  to 
the  euBtody  of  the  children  born  during  the 
existence  of  the  marital  relation,  but  tlie 
mother  and  father  stand  on  an  equal  footing, 
and  the  paramount  consideration  in  deter- 
mining whose  custody  children  ahould  be 
placed  in  is  the  interest  and  welfare  of  the 
ihildren. 

Wand  V.  Ward,  14  Cal.  613;  People  ei  ! 
rtl.  Winston  v.  Winston.  66  App.  Dlv.  231. 
72  X.  Y.  Supp.  456;  Israel  t.  Israel.  38 
Mi«;.  335.  77  N.  Y.  Supp.  912;  Cariens  v. 
CarienH,  50  W.  Va.  113,  5.5  L.R.A.  930,  40 
S.  E.  335;  Chapsky  v.  Wood.  26  Kan.  652, 
40  Am.  Hep.  321 ;  N»igent  v.  Ponell,  4  Wyo. 
173,  20  L.R.A.  1B9.  62  Am.  St.  Rep.  17, 
33  Pac.  23;  Corrie  v.  Corric,  42  Mich.  508, 
4  X.  W.  213;  Sheers  v.  Stein.  5  L.R.A.  781, 
and  note,  75  Wis,  44,  43  X.  W.  728;  Church, 
Habeas  Corpus,  ^  442;  Schouler,  Dom.  Rel. 
1  248;  Hurd,  Habeas  Corpus,  T|  461;  29  Cyc, 
1589.   1590. 

Where  the  children   an:  of  auch   an   age 


855. 

And  where  a.  divorce  decree  of  another 
state  gave  the  custody  of  a  child  of  the 
marriage  to  the  father,  without  forbidding 
the  removal  of  tlie  child  from  the  state  or 
from  the  juriadiction  of  the  court,  and  the 
father  has  subsequently  changrd  hie  domicil 
and  that  of  the  child  by  rcmnval  to  another 
nate  with  the  child,  a.  modlficstion  there- 
after made  without  a  valid  Bcrvice  of  proc- 
ess, by  the  court  which  rendered  tlie  decree. 
of  BO  much  thereof  as  awarded  the  custody 
of  the  child  to  the  father,  and  an  adjudica- 
tion that  the  mother  shall  have  ewlusivc 
possession  of  the  child,  being  void  for  wnut 
of  jurisdiction,  are  of  no  effect  in  subse- 
quent habeas  corpus  proceedings  instituted 
by  the  mother  in  the  state  of  the  domieil  of 
the  father  and  child,  to  obtain  the  poaseH- 
Fion  of  the  child.  Milner  v.  Gatlin.  139  Ga. 
109,  76  S.  E.  860. 

In  Finuey  v.  Siilzen,  91  Kan.  407.  137 
Pac.  087.  it  appeared  that  the  petitioner 
and  his  wife,  having  two  children,  a  son 
and  a  daughter,  had  been  divorced  in  Iowa, 
the  decree  awarding  to  the  husband  the  cus- 
tody of  the  son,  and  to  the  wife  the  custody 
of  the  daughter;  subsequently,  the  divorced 
wife  died.  leaving  the  daughter  in  the 
'UMody  of  licr  (the  wife's)  sister  and  thi: 
Litti-r's  husband,  who  ( his  wife  having 
since  died)  was  the  respondent  in  a  habeas 
e^irpus  proceeding  instituted  by  the  father, 
in  Kansas,  to  recover  the  custody  of  his 
daughter.  Under  these  circumstances,  the 
court  held  that,  upon  the  death  of  the  wife, 
I..RA.10iriR. 


as  to  know  their  own  wants,  and  the  rights 
■nd  capabilities  of  the  parents  are  evenly 
balanced,  the  court  may  consult  and  abide  by 
the  wishes  of  the  children,  in  determining 
to  which  of  the  parents  the  children  shall  be 

14  Ctc.  808;  Williams  v.  Williams,  23 
Fla.  324,  2  So.  768;  Umlauf  v.  Umlauf,  128 
III.  378,  21  N.  E.  000;  Horning  v.  Horuing, 
107  Mich.  587,  65  N.  W,  555;  English  v, 
English,  32  X.  J.  Eq.  738;  Israel  v.  Israel, 
38  Misc.  333,  77  N.  Y.  Supp.  B12;  Kane  v. 
Miller.  40  Wash.  125,  82  Pac.  177;  21  Cyc. 
330;   29  Cyc.   1596. 

It  was  within  the  jurisdiction  of  the  trial 
court  to  determine  both  the  right  of  the  peti- 
tioner to  his  writ  of  habeas  corpus,  .and  in 
the  same  prtKeeding.  to  make  an  award  of 
the   euatody  of  the  children. 

Every  sovereignty  exercises  the  right  of 
determining  the  status  of  persons  found 
witliin  its  jurisdiction. 

lie  Nevi  York  Foundling  Hospital,  9  Ariz. 
106,  7  L.B.A.IN.S.)  306,  79  Pac.  231 ;  Wood- 
worth  V.  Spring,  4  Allen,  321. 

A  guardian  appointed  for  an  infa;it  by  a 
court  in  one  state  will  not.  on  the  ground 
of  comity,  be  given  the  custody  of  the  chiid 
against  ita  best  Interests  by  a  court  of  an- 

the  right  to  the  custody  of  the  daughter 
naturally  and  legally  passed  to  the  father. 
and  should  be  given  to  him  unless  he  was 
manifestly  unfit  and  incapable  of  perform- 
ing his  parental  obligations  to  the  child. 
It  also  appeared  that  the  petitioner,  after 
the  death  of  his  divorced  wife,  and  upon  no- 
tice served  on  the  respondent,  had  applied 
to  the  Towa  court  which  granted  the  di- 
vorce for  a  modification  of  the  judgment  so 
as  to  give  him  the  custody  of  the  daughter: 
and  that,  subsequently  to  the  institution  of 
the  habeas  corpus  proceeding  in  Kansas, 
the  Iowa  decree  had  been  amended  as  de- 
sired by  the  petitioner,  the  Iowa  court  find- 
ing that  the  welfare  of  tbe  children  de- 
manded that  both  of  them  be  given  into  the 
absolute  custody  of  the  petitioner.  Regard- 
ing this,  the  supreme  court  of  Kansas,  in 
discussing  the  fitness  of  the  petitioner  at 
the  time  to  have  the  custody  of  his  daugh- 
ter, as  Waring  upon  the  question  whether 
she  <<1iould  be  given  into  his  custody  in  these 
proceedings,  said^  '"It  has  been  held  tliat 
a  decree  of  divorce  of  another  state  award- 
ing the  custody  of  children  to  a  father  Is 
not  conclusive  in  a  proceeding  brought  b}' 
the  mother  in  this  state  to  obtain  their  cus- 
tody, but  that  the  court  has  the  power  to 
change  the  custody  if  the  best  interests  of 
the  children  require  it.     .     .  While  the 

action  of  tbe  Iowa  court  in  modifying  the 
decree  of  divorce  as  to  the  custody  of  Helen 
[the  daughter]  is  not  conclusive,  it  is 
worthy  of  consideration." 

Generally,  as  to  denial  of  custody  of  child 
to  parent  ifor  its  well-tieing,  see  note  '-  " 
Pryse,  41  L.R.A.(N.S.)   S64.         A.  C. 


"     J 
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other  atate  into  which  the  child  has  i 
taken. 

Grimes  v.  Butsch,  1*2  Ind.  113,  41  N.  E. 
328  i  Com.  ex  rel.  Sa^e  v.  Sage,  160  Pa, 
399,  28  Atl.  803;  Joem  v.  Bowman,  13  VVyo. 
79,  87  L.R,A.  660,  77  Pm.  43B;  Re  Rice, 
42  Mich.  528,  4  N.  W.  284;  Re  Stockman,  71 
Midi.  180,  38  N.  W.  876;  New  York  Found- 
ling Hospital  V.  Gatti,  7  L.R.A.(N.S.)  306, 
and  note,  9  Ariz.  105,  79  Pac.  231 ;  Wood- 
worth  V.  Spring,  supra. 

This  same  principle  also  applies  to  and 
governs  the  recognition  to  be  given  by  one 
state  to  the  provisions  of  a  decree  awarding 
the  custody  qf  Uie  child  rendered  in  another 

People  ex  rel.  Allen  v.  Allen,  105  S.  Y. 
628,  11  N.  E,  143;  People  ex  rel.  Hickey 
V.  Hickey,  86  Til.  App.  20;  Townsend  v, 
Kendall,  4  Minn.  412,  Gil.  315,  77  Am. 
Dec.  534. 

Parker,  J.,  delivered  the  opinion  o(  the 

This  is  a  habeas  corpus  proceeding  to  ob- 
tain the  custody  of  two  minor  children.  Pe- 
titioner, the  father,  is  a  resident  of  San 
Antonio,  Texas,  The  respondent,  the 
mother,  was  domiciled  at  Toyah,  Texas,  and 
removed  to  Roswell,  Xew  Mexico,  bringing 
with  bet  the  two  minors.  Petitioner  and 
respondent  were  divorced  in  Texas,  and  re- 
spondent remarried  in  IBll.  Shortly  there- 
after respondent  and  her  husband  applied 
to  the  Texas  court  for  a  modifleation  of  a 
former  decree  awarding  the  custody  of  the 
minora.  Petitioner  appeared,  and  a  consent 
decree  was  entered  by  the  court,  fixing  the 
rights  of  the  parties  as  to  the  custody  of 
the  children,  and  providing,  also,  that  the 
children  sbould  not  be  removed  'rom  the 
state  of  Texas  without  the  consent  of  the 
lourt.  On  June  12,  )9]3,  the  children  were 
delivered  to  the  respondent  as  a  result  of 
her  application  to  the  Texas  court  for  an 
order  on  the  petitioner  to  deliver  them  to 
her.  -ibout  ten  days  prior  to  September  !, 
1013,  the  day  upon  which  the  children  were 
to  be  returned  to  the  petitioner,  tlie  re- 
spondent removed  with  them  to  Roswell. 
Kew  Mexico,  without  the  consent  of  the 
Texas  court,  and  waa  keeping  them  there 
when  this  proceeding  was  instituted,  A 
hearing  was  had,  and  the  court  msde  the 
following  Undings: 

"(1)  That  after  the  decree  of  the  dis- 
trict court  of  the  hfty-seventh  judicial  dis- 
trict of  Bexar  county,  Texas,  in  the  case  of 
Hattie  Mylius  t.  H.  C.  Mylius,  No.  29230, 
the  said  decree  was  violated  by  both  the 
petitioner  and  respondent:  First,  by  said 
petitioner,  Henry  C,  Mylius,  not  kei'ptng 
said  children  in  his  personal  custody,  but 
in  the  custody  of  an  aunt,  about  120  miles 
L.R,A.101SB. 


distant  from  San  Aotoaio.  Secraid,  by  pe- 
titioner interfering  with  said  children  in 
nriting  to  their  mother,  the  respondent  here- 
in. Tliird,  by  failure  of  petitioner  to  de- 
liver said  children  to  respondent  when  the 
time  came,  under  the  said  decree,  for  re- 
spondent to  have  the  custody  of  said  chil- 
dren, necessitating  court  proceedings  upon 
behalf  of  respondent  to  obtain  said  children. 
Fourth,  that  the  re^iondent  has  violate 
said  decree  by  bringing  said  children  out  of 
the  state  of  Texas  into  the  state  of  Xew 
Mexico;  but  the  court  further  finds  that  re- 
spondent did  this  upon  the  entreaties  of 
said  children  not  to  be  taken  back  to  the 

■'(2>  The  court  further  finds  that,  since 
Bsid  decree  was  entered,  new  conditioDS  have 
arisen  that  make  it  to  the  interest  of  said 
children  to  be  in  the  custody  of  the  respond- 
ent, their  mother,  to  witr  First,  that  since 
said  time  the  petitioner  ha»  threatmed  saJd 
children,  and  threatened  the  respondent, 
their  mother,  to  said  children,  bodily  injury 
if  said  children  should  insist  upon  staying 
with  their  mother.  Second,  that  peti- 
tioner has  frequently  attempted  to  prej- 
udice said  minor  children  against  their  said 
mother   by   speaking  of   her   in   derogatory 

"(31  That  tile  court  interrt^ated  said 
minor  children  and  found  that  they  were 
intelligent  girls,  fully  capable  of  judging 
OS  to  whether  they  were  being  treated  prop- 
erly or  not,  and  that  said  children  expressed 
a  great  desire  to  remain  with  their  mother 
and  to  not  be  returned  to  their  father. 

■■{4)  The  court  furtnpr  finds  that  the  age 
and  sex  of  said  children  make  it,  in  the 
judgment  of  the  court,  to  the  interest  of 
said  children  that  they  remain  with  their 
mother,  whom  the  court  finds  to  be  of  good 
character  and  capable  and  defiirous  of  tak- 
ing the  proper  care  of  said  children. 

"(5)  The  court  further  finds  Lhat  the 
stepfather  of  said  minor  children  is  desirous 
of  having  them  remain  in  his  family,  and 
that  he  in  a  man  of  such  character  that  he 
can,  and  in  the  mind  of  the  court  will,  give 
said  minors  proper  support  and  care," 

The  court  awarded  the  custody  of  the  chil- 
dren to  the  respondent. 

It  clearly  appears  from  the  foregoing  that 
the  district  court  founded  its  judgment  upon 
the  proposition  that  the  conditions  sur- 
rounding the  parties  had  so  changed  since 
the  rendition  of  the  Texas  decree  that  that 
decree  was  not  controlling  under  the  full 
faith  and  credit  clause  of  the  Federal  Con- 
stitution,     In    this   the   court   was   clearly 

The  general  doctrine  on  this  subject  is 
stated  by  Mr.  Bishop  as  follows:  "l!nder 
our    national    Constitution,    this    order    is 
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pUiinlj  a,  record  to  which,  if  tiie  court  hat 
juriidictioD,  the  same  faith  a.nd  effect  per' 
mitted  it  in  tiie  state  of  its  rendition  must 
be  given  in  every  other  Bt«te.  And  the 
Tute  in  the  state  of  its  rendition  in  that  it 
is  rei  judioata  concluding  the  quention. 
it  docE  not  conclude  the  question  for  all 
time,  since  new  facts  may  create  new  is 
S'or,  since  the  relation  of  parent  and  child 
is  a  status,  rightfully,  like  marriage,  regu- 
lated by  any  state  in  which  the  parties  art 
domiciled,  does  the  order  in  one  state  oper- 
ate as  an  estoppel  of  all  future  inquiry  in 
Ihe  courts  of  another  atate  wherein  the  child 
has  acr^uired  a  domicii."  2  Bishop,  Marr. 
t  Div.  2d  ed.  1189, 

The  author  cites  the  following  cases;  Du- 
bois V.  Johnson.  06  Ind.  S;  L'mlauf  v.  Um- 
lauf,  27  III.  App.  37S;  Jennings  v.  Jennings, 
58  Iowa,  288,  a  N.  W.  222;  State  ex  rel. 
Lembke  v.  Bechdel,  37  Minn.  360,  5  Am. 
St.  Rop.  854,  34  N.  W.  334,  7  Am.  Crim. 
Rep.  227;  White  v.  White,  76  Iowa,  218,  3B 
N'.  W.  277;  Sherwood  v.  Sherwood,  .'ifl  Iowa, 
608,  10  N.  W.  B8:  Teter  v.  Tetcr.  88  Ind. 
4W;  Mercein  t.  People.  25  Wend.  84.  3.i 
Am.  Dec.  853;  Taylor  v.  Jeter,  33  Ga.  Iil5, 
Kl  Am.  Dee.  202:  Bennett  v.  Bennett,  Deady, 
i99.  Fed.  Ca«.  No.  1,318. 

In  Wilson  t.  Elliott,  Ufi  Te\.  472,  HT  Am. 
St.  Rep.  028,  73  S.  W.  B4«,  75  S.  W.  368.  the 
identical  question  which  is  involved  in  this 
rase  was  considered.  In  that  case  the  cus- 
tody of  the  child  had  tx^n  awarded  to  the 
father,  and  the  mother  had  removed  with 
the  child  to  El  Paso.  Texas.  The  supreme 
Mnirt  of  Texas  in  that  case  liaid :  "It  fol- 
lows that,  in  our  opinion,  the  status  of  the 
Father  as  a  proper  person  to  have  the  lun- 
tody  of  the  child  at  the  time  the  decree  of 
(he  territorial  court  of  New  Mexico  was  ren- 
dered was  Gxed  by  that  decree,  and  that 
the  judgment  that  he  was  entitled  to  such 
rustody  is  res  judicata;  but  that  the  order 
ii  not  a  har  to  a  subsequent  proceeding  to 
modify  it,  upon  proof  that  the  situation  and 
rharacter  of  the  respective  parties  have  so 
changed  as  to  render  it  to  the  interest  of 
the  infant  that  it  he  committed  to  the  care 
of  the  mother." 

See  also  Ex  parte  Boyd,  —  Tex,  Civ.  App. 
— .  157  S.  W.  254;  People  ex  rel.  Allen  v. 
Allen,  40  Hun,  611;  Re  Alderman,  157  N. 
C.  507,  39  L.R.A.(N.S.)  988,  73  S.  E.  128; 
Seeley  v.  Seeley,  30  App.  D.  C.  191,  12  Ann. 
Cas.  10&8. 

The  soundness  of  this  doctrine  is  appar- 
ent. The  relation  of  parent  and  child  is 
a  status  and  may  be  changed  with  changing 
circumstances.  The  welfare  of  the  child 
i<  always  the  paramount  consideration  for 
the  court  in  awarding  the  ci;stody  of  chil- 
dren to  one  parent  or  the  other  in  cases  of 
divorce  or  separation.  The  welfare  of  the 
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child  may  be  best  subserved  at  one  time  by 
awarding  its  custody  to  one  parent,  and  at 
another  time  just  the  opposite  course  should 
be  taken.  These  judgments  are  necessarily 
provisional  and  temporary  in  character,  and 
are  ordinarily  not  res  jiidieata.  either  in  the 
same  court  or  that  of  a  foreign  juri:  diction, 
e.vcept  as  to  facts  before  the  court  at  the 
time  of  the  judgment. 

2.  The  petitioner  urges  that,  even  ad- 
mitting the  proposition  above  stated,  no  nuf- 
licient  showing  of  changed  conditions  wa» 
made  which  would  authorize  the  court  to 
charge  the  custody  of  the  children  to  the 
mother.  We  do  not  ao  understand  the  rec- 
ord. It  is  first  claimed  that  the  proofs  do 
not  support  the  findings  of  the  court.  With- 
out discussing  the  evidence  in  detail,  we 
may  say  that  ive  regard  the  proofs  as  am- 
ply to  sustain  tlie  findings. 

It  is  next  urged  that  the  findings,  even  if 
supported  by  the  proofs,  do  not  Buthori7:e 
the  action  taken. 

These  minors  are  feinulea  aged  fourteen 
and  eleven,  respectively.  They  were  kept 
by  the  father  in  Texas  with  his  sister,  :.bout 
120  miles  from  where  he  lived.  He  could 
give  them,  necestsarily,  little  or  none  of  his 
personal  society  or  supervision.  They  ex- 
pressed an  earnest  desire  to  be  with  their 
mother,  and  not  to  be  returned  to  their 
father.  He  objected  to  any  correspondence 
between  them  and  the  mother,  and  threat- 
ened personal  violence  to  them  and  the 
mother  if  they  persisted  in  going  to  *  r,  and 
sought  to  prejudice  their  minds  against  her. 
These  things  the  father  had  no  right  to  do. 
because  tiiey  tended  to  injure  the  children. 
And  a  child  cannot  be  beneHted,  must  be 
injured,  it  he  becomes  estranged  from  his 
good  mother.  The  force  being  applied  in 
that  direction  should  be  removed.  The  con- 
duct of  the  father,  as  shown  by  the  record, 
indicates  a  deep  feeling  of  hatred  and  re- 
sentment towards  the  mother  of  his  chil- 
dren. Even  if  justified  on  his  part,  he 
should  not  be  permitted  to  communicate  it 
to  the  children,  when  the  mother,  as  shown 
hy  this  record,  is  a  good  woman  and  capa- 
ble of  doing  80  much  for  her  two  young 
daughters. 

Without  further  commenting  on  the  evi- 
dence, it  will  he  sufficient  to  say  that  the 
trial  judge  saw  and  heard  the  parties  and 
talked  freely  with  the  little  girla,  and  neces- 
sarily is  in  much  better  position  than  we 
are  to  determine  what  is  best  for  the  imme- 
diate future  of  these  minora.  Only  the 
grossest  error  could  move  this  court  to  over- 
the  careful  judgment  of  a  district 
judfi^  in  such  cases - 

It  is  to  be  further  remarked  that  the  de- 
ree  entered  in  the  case  fully  protects  the 
igbts  of  the  father   by  providing  that  he 
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may  fUit  the  children  witiout  restriction 
at  all  proper  timeE,  and  may  write  to  them, 
and  that  aaid  children  shall  withoat  reetric- 
tion  be  permitted  at  all  tiinea  to  write  to 
the  father.  That  he  may  further  keep  in 
touch  with  them,  it  ie  also  provided  that  he 
nay  contribute  to  their  support  and  educa- 

For  the  reasons  statt-d,  the  judgment  of 
the  lower  court  will  be  ailirnied,  and  it 
eo  ordered. 

Rolterts,  Ch.  J.,  and  Hanna,  J.,  eonci 
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SELWYN  *  COMPANY,  Respt,, 

LEWIS  WALLER 

LEE  SHUBERT,  Appt. 

(212  N.  Y.  507,  JOB  N.  E.  321.) 

Joint  adventure  —  seerel  proflls  —  lin- 
prenslng  wltli  (rust. 

If  one  of  two  persona  wbu  have  under- 
taken to  produce  a  play  un  joint  account, 
ahnring  profits  and  losaea  and  paying  aU' 
tlior's  royalties,  has  secured  a  secret  in- 
terest in  the  royalties,  equity  may  impress 
upon  that  interest  a  trust  fur  the  beiieRt 
oC  the  joint  adventure,  even  in  tlie  absence 
of  estoppel,  against  a  stranger  to  wlioni 
an  interest  in  the  eoadvcnturer'a  share  had 
been  assigned. 


(September  iU, 


!)14.) 


ArPE.^L  hy  defendant  Sbiibert  from  an 
order  of  the  Appellate  Division  of  the 
Supreme  Court.  Jirst  Department,  allirm- 
iii(.'  an  order  of  a  Upecinl  Term  for  Xew 
Yi>rk  County  sustaining  a  demurrer  to  the 
ansiver  in  an  action  to  recover  authors' 
royalties.     Reversed. 

The  questions  mentioned  in  the  opinion 
were  certified  as  follows: 

"1.  Is  the  first,  teparate,  and  affirmative 
defense  contained  in  the  answer  of  the  de- 
fendant Shubert  hi^reiii  HufBeient  in  law 
upon  the  face  thereof! 

"2.  Is  the  second,  separate,  and  aDirma- 
tive  defense  contained  in  the  ans'Ver  of  the 
defendant  Sliubert  herein  sufficient  in  law 
upon  tile  face  thereof!" 

The  facts  so  far  ax  mati'rial  arc  stated  in 
the  opinion. 

Note.  —  As  .to  effect  of  secret  advantage 
to  one  member  of  a  joint  adventure,  see 
note  to  Lind  v.  Webber,  50  L.B.A,(N,a.) 
104tl.  Any  subsequent  annotation  of  this 
question  will  be  cited  in  the  Index  to  L.R.A. 
Notes  under  the  title,  "Joint  Adventure." 
L.R.A.1915F. 


Mr.  \l'alt«r  H.  Pollak,  with  Mr.  WIN 
Ham  Kldn,  for  appellant: 

Waller's  actiim  in  concealing  from  Shu- 
bert his  interest  in  the  authors'  royaltioa 
which  their  Srm  paid  was  a  wrong  to  Shu- 
bert. 

Parsons,  Partn.  4th  ed.  192,  193;  Lindtey. 
Partn,  8th  ed.  364;  Mitchell  v.  Eeed,  01  N. 
V.  123,  19  Am.  Rep.  252;  Piatt  v,  Piatt,  2 
Thomp.  t  C.  2a;  affirmed  in  5S  N.  Y.  64U; 
Kerr,  Fr.  &  Mistake,  4th  ed.  175;  Butler  v. 
Prentiss,  158  N,  Y,  48,  52  N-  E,  652;  Snyder 
V.  Lindsey,  167  X.  Y.  818,  52  N.  E.  5fl2: 
Holmes  v.  Gilman,  138  N.  Y.  309,  20  L.R.A. 
6t)8,  34  Am.  St.  Kcp.  463.  34  N.  E.  205; 
Harlow  v.  La  Brum,  151  N.  Y.  278,  46  X. 
E.  359;  ManuEacturcrs'  Nat.  Bank  v.  Cox,  2 
Hun,  572,  59  N.  Y.  «59;  Getty  v,  Devlin,  54 
N.  Y.  403,  7  Mor.  Min.  Rep.  29;  Kelly  v. 
Delauey,  136  App.  Div.  S04,  121  N.  Y.  Supp. 
241 ;  Kimberly  v.  Arms,  128  U.  S.  612,  527, 
32  L.  ed.  764,  789,  9  Sup.  Ct.  Rep.  355; 
Maddeford  v.  Austwick,  1  Sim.  89;  Mitchell 
V.  Read,  84  N.  Y.  558,  61  N.  Y.  123,  16  Am. 
Rep.  252;  Ruasell  v.  Austwick,  1  Sim.  52, 
27  Revised  Rep.  )57;  Hayes  v.  Kerr,  lU 
App.  Div.  91,  45  N.  Y.  Supp.  1050;  Van 
Deuaen  v,  Crispell,  114  App.  Div.  361,  89  N. 
Y.  Supp.  874;  Reiuhardt  v.  Reinhardt,  134 
App.  Div.  440,  lie  N.  Y.  Supp.  285. 

The  plaintiff  cannot  in  a  suit  at  law, 
brought  during  the  life  of  the  Shubert- Wall- 
er venture,  seek  to  enforce  an  interest  in  a 
Bpecillc  asset  of  that  firm  obtained  by  aa- 
sgiiment  from  one  of  the  members  only. 

Crater  v.  Biuinger,  ia  X.  Y.  545,  11  Mor. 
Min.  Kep.  487:  Ferguson  v.  Baker,  116  N. 
Y.  257,  22  X.  E.  400;  Esdaile  v.  WuyUck, 
25  Abb.  N.  U.  474,  11  K.  Y.  Supp.  421; 
Simmons  v.  Murr.  v.  I  N.  Y.  S.  R.  85; 
.Muller  V.  Cox,  15  X.  Y.  S.  R.  393;  Torrcy 
V.  Twombly,  57  How.  Pr.  149;  Halliday  v. 
Carman.  U  Daly,  422;  Maratou  v.  Uould,  69 
X.  Y.  220;  Marvin  v.  Brooks,  94  N.  Y.  71; 
Wilcox  v.  Pratt,  12.1  X.  Y.  090,  25  X.  E. 
1901;  Hollister  v.  Simonson,  IB  App.  Div. 
73.  45  X.  Y.  Supp.  420.  36  App.  Div.  83,  ->.i 
N.  Y.  Supp.  372.  170  N.  Y.  357,  63  N.  E. 
342;  Mitchell  v.  Tonkin,  109  App.  Div.  185, 
95  N.  Y.  Supp.  609;  Greenwood  v.  Marvin. 
Ill  N.  Y.  423,  19  N.  E.  228;  Nirdlinger  v. 
Bembeimer.  133  X.  Y.  45,  30  N.  E.  561; 
Wood  V,  American  F.  Ina.  Co.  149  N.  Y. 
382,  52  Am.  St.  Ben-  ^33,  44  N.  E.  80: 
Booth  V.  Farmers'  &  M.  Kat.  Bank.  74  N.  Y. 
228;  Hughes  v.  Smither,  23  App.  Div.  500, 
45  X.  Y.  Supp.  115,  163  X.  Y.  653,  57  N.  E, 
1112;  Kirkwood  v.  Smith,  47  Misc.  301,  05 
X.  Y.  Supp.  926,  111  App.  Div.  923,  96  N.  Y. 
Supp.  1132. 

Xo  obligation  to  pay  the  share  of  authors' 
royalties  in  suit^a  share  which  Waller 
himself  owned  at  the  time  he  made  his  con- 
tract   with    Frohman — was    imposed,    could 
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CO.  ■ 


WALLER. 


lei 


be   unposed,  or  wu  lought  to  be 

upon   Waller  when   li«  and  Frohman  made 

thrir  agreement. 

Baxter  v.  HcDotinell,  154  N.  Y.  432,  4S  N. 
E.  816. 

Measra.  Ernat,  Ixtweneletn,  A  Cane,  for 
mpondeDt : 

This  appeal  ig  based  on  the  erroneoua 
theory  that  Waller  was  guilty  of  a  breach 
of  trust  in  not  dlsclceing  to  Bhubert  his 
ownership  of  one  fourth  of  the  royalties. 

Re  Coal  Economizing  Gas  Co.  L.  R.  I 
Ch.  Div.  182,  45  L.  J.  Ch,  N.  S.  83,  33  L.  T. 
X.  S.  619,  24  Week,  Rep.  125;  Skolnj  v. 
Riehter,  139  App.  Dtv.  631,  124  N.  Y.  Supp. 
152;  Denamore  Oil  Co.  v.  Densmore,  64  Pa. 
43,  3  Uor.  Min.  Kep.  S69;  Milwaukee  Cold 
Storage  Co.  v.  Dexter.  99  Wi».  214,  40 
L.R.A.  837,  74  N.  W.  978. 

The  defendant  should  not  be  permitted  to 
repudiate  the  obligations  of  his  contract 
a-liik  reaping  ita  benelitB. 

Kirdlinger  v.  Bernheimer,  153  N.  Y.  652, 
47  K.  E.  1109;  1  Perry,  Tr.  ath  ed.  318; 
Burr  V.  De  La  Vergne,  102  N.  Y.  415,  7  N. 
E.  366;  Obermayer  r.  Geering,  146  App.  Div. 
fl27,  131  N.  y.  Supp.  1132;  Peters  v.  Borst, 
24  Abb.  N.  C.  1,  9  N.  Y.  Supp.  789;  Hapgood 
V.  Hewitt,  119  U.  S.  226,  30  L.  ed.  36B,  7 
Sup.  Ct.  Rep.  103. 

Bllller,  J.,  delivered  the  opinion  of  the 

court: 

The  question  of  law  involved  in  this  ap' 
pral  ariaeB  from  the  following  facts,  to 
flate  them  as  briefly  as  possible:  On  the 
6th  day  of  May,  1911,  Chariea  Frohman  en- 
tered into  a  contract  with  Edward  Ci.  Hem' 
ai?rde  and  Francis  Neileon  by  which,  in  con- 
sideration of  the  payment  to  them  of  £300 
and  an  agreenient  to  pay  certain  atipulated 
authors'  royalties,  to  be  computed  on  the 
gross  weekly  receipts,  Hemmerde  and  Neil- 
ion  granted  to  Frohmaii  the  sole  and  ex- 
oluaive  right  for  five  years  to  perform  and 
hare  performed  in  the  United  Statea  and 
Canada  a  play  entitled  "The  Butterfly  on 
Uie  Wheel;"  in  December,  1911,  Frohman 
transferred  bis  rights  under  aaid  contract  to 
the  defendant  Waller,  who  agreed  to  hold 
the  former  harmless  against  any  claim 
which  Hemmerde  and  Neilson  might  there- 
after assert  against  him  in  connection  witlL 
Uie  aaid  agreement  of  May  6th;  in  the 
meantime,  Hemmerde  and  Neilson  had  hs- 
ligned  to  said  defendant  a  25  per  cent  inter- 
nX  in  all  authors'  To3'ettie8  earned  or  to  he 
earned  from  any  and  all  performances  of 
said  play  in  the  United  States  and  Canada 
under  all  contracts  made  or  to  be  made 
therefor;  thereafter,  and  on  the  2Sth  of  De- 
wmber.  1911,  the  defendants  Waller  and 
Shubert  entered  into  a  contract  to  produce 
said  play  in  the  United  States  and  Canada. 
I..RA.1913B. 


"not  as  partners,"  but  with  a  aharing  of 
profits  and  loaaes  in  the  percentage  of  33^ 
per  cent  to  the  former  and  66j  per  cent  to 
the  latter,  the  former's  losses  in  no  erent  to 
exceed  92,500,  and  tJie  latter  agreeing  to  as- 
same  is  his  two-thirds  proportion  the  form- 
er's obligation  to  Frohman  under  the  con- 
tract for  the  purchase  of  bis  ri^ts;  \  aller 
concealed  from  Shubert  the  fact  of  his 
ownership  of  a  one-fourth  interest  in  the 
authors'  royalties;  the  play  was  produced 
as  agreed  upon,  and  the  authors'  royalties 
under  the  Frohman  contract  were  paid  up 
to  some  time  in  October,  1912,  in  the  belief 
by  Shubert  that  Hemmerde  and  Neilson 
were  the  sole  ownera  thereof,  but  Waller 
secretly  retained  or  received  from  the  au- 
thors 26  per  cmt  of  said  payments;  in 
October,  1912,  Waller  assigned  to  the  plain- 
tiff a  22}  per  cent  interest  in  said  royalties, 
and  this  action  is  brought  to  recover  that 
proportion  of  the  royalties  alleged  to  have 
been  thereafter  earned.  The  appellant  as- 
serts that  Waller's  concealment  was  a  fraud 
upon  him,  and  that  by  reason  thereof  equity 
should  impress  a  trust  tor  the  benefit  of  Uie 
joint  enterprise  on  the  interest  in  the 
authors'  royalties  secretly  held  by  Waller. 
The  two  defenses  demivred  to  are  alike,  ex- 
cept that,  in  the  second,  it  is  alleged,  as  it 
is  not  in  the  first,  that  the  plaintiff  ob- 
tained its  assigDinent  from  Waller  with  the 
knowledge  of  his  alleged  fraud  upon  Shu- 
bert. 

The  only  agreement  ever  made  by  f^e  ap- 
pellant Shubert  to  pay  royalties  was  in  hia 
assumption  in  hie  two-thirds  proportion  of 
Walter's  obligation  to  Frohman.  That  was 
an  obligation  to  save  the  latter  bannleaa 
from  any  claim  of  Hemmerde  and  Neilson. 
They  could  only  have  had  a  valid  claim  to 
three  fourths  of  the  stipulated  royalties,  as 
they  had  assigned  the  other  one  fourth  to 
Waller.  Apart  from  any  question  of  fraud, 
therefore,  it  is  impossible  to  discover  from 
the  facts  pleaded  any  contract  obligation  of 
said  appellant  to  pay  more  than  hia  share 
of  the  royalties  due  to  Hemmerde  and  Neil- 
son.  True,  he  supposed  that  he  bad  agreed 
to  pay  two  thirds  of  the  royalties  stip''lated 
for  in  the  Frohman  contract,  a  circumstance 
which  might  bear  on  the  materiality  of  the 
fact  concealed  from  him  by  Waller,  but 
which  dues  not  alter  the  fact  that,  according 
to  the  terms  of  his  contract,  be  was  obligated 
to  pay  only  two  thirds  of  any  claim  which 
Hemmerde  and  Neilson  could  assert  against 
Frohman;  namely,  -'or  the  three  fourths  of 
the    stipulated    royalties    which    they    still 


owned.  Leaving  < 
in  the  plaintiff's  case,  we  ci 
eating  question  debated 
whether  Waller's  concealme 
in  the  authors'  royalties  w 
11 


'  the  weakness 

below,  namely, 
,t  of  his  interest 
ks  a  fraud  upon 
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the  appellftut  which  entitJed  him  to  appeal 
to  the  jurisdiction  of  equity  to  im,.reBs  a 
trust  upon  that  interest  for  the  benefit  of 
the  joint  venture.  Of  course,  that  queeti 
is  of  importance  in  thie  case  only  on  the  i 
sumption  that  the  appellant  did  agree  to 
pay  two  thirds  of  the  royalties  stipulated 
for  in  the  Frohman  contract,  and  I  shall 
prooeed  on  that  assumption. 

It  may  be  admitted  that  the  question  lies 
on  the  boundary  between  the  domain  of  law 
and  that  of  ethics,  A  majority  of  the  ap- 
pellate division  were  of  the  opinion  that  no 
duty  rested  on  Waller  to  disclose  bis  inter- 
est, because  it  made  no  difference  to  Shu- 
bert,  to  whom  the  royalties  were  paid.  That 
position  OTerlooka  the  fact  that  in  assum- 
ing two  thirds  of  Waller's  obligation  to 
Frohman,  Shubert  was  interested  in  know- 
ing precisely  what  that  obligation  was,  and 
it  takes  a  too  narrow  view  of  the  duties  of 
parties  about  to  engage  in  a  joirt  adven- 
ture, whether  as  partners  inter  sege  or  not. 
It  is  now  well  settled  that  persons  in,  or 
about  to  assume,  that  relation,  owe  to  each 
other  the  utmost  good  faith  and  the  most 
scrupulous  honesty,  Getty  v.  Devlin,  54  N. 
Y.  403,  7  Mor.  Min.  Rep.  29;  Mitchell  v. 
Reed,  61  N.  Y.  123,  19  Am.  Rep.  252; 
Kiniberly  v.  Arms,  129  U.  S.  512,  32  L.  ed. 
764,  9  Sup.  Ct.  Rep.  355.  They  do  not  deal 
at  arm's  length.  The  very  fact  that  one 
conceals  his  true  interest  from  the  other 
indicates  a  purpose  to  gain  some  advantage 
at  the  other's  expense,  or  a  belief  that  dis- 
closure would  influence  the  other  in  deciding 
whether  and  upon  what  terms  to  embark  on 
the  enterprise.  Good  faith  requires  that 
neither  shall  make  a  secret  prout  out  of  the 
undertaking.  The  rule  against  secret  profits 
is  not  limited  in  its  application  to  casee  of 
agency,  trusteeship,  and  the  like,  strictly 
fiduciary  relations.  Its  application  to  a 
case  like  this  depends  on  the  reciprocal  good 
faith  required  of  joint  adventurers,  and 
more  precisely  upon  the  mutual  burdens 
and  benefits  which  the  relation  necessarily 
implies  are  to  be  shared  in  the  stipulated 
proportions. 

If  Waller  had  acquired  his  interest  in  the 
authors'  royalties  after  making  the  contract 
with  the  appellant,  he  would  plainly  have 
been  bound  to  give  the  joint  undertaking  the 
benefit  of  it.  That  the  concealment  of  his 
interest  at  the  time  of  making  the  contract 
puts  him  in  the  same  case  is  settled  in  this 
state  by  authority.  Getty  v.  Devlin,  supra. 
It  begs  the  question  to  say  that  it  was  im- 
material to  the  appellant  to  whom  the 
royalties  were  paid.  If  the  duty  of  dis- 
closure existed,  the  law  would  not  impose 
upon  the  party  wronged  the  often  impos- 
sible task  of  establishing  pecuniary  damage, 
I.,R.A.1915B. 


or  that  he  would  not  have  embarked  on  the- 
undertaking   if   disclosure   had   been   made. 

The  case  is  precisely  the  same  in 
principle  as  though  Waller  had  owned 
the  entire  interest  in  the  authors' 
royalties,  and,  concealing  the  fact,  had  in- 
duced his  coadventurer  to  purchase  it  out- 
right from  the  apparent  owners  at  a  large 
advance  over  the  cost  to  him,  tbe  familiar 
case  of  promoter's  secret  profits.  Indeed,  in 
some  aspects.  Waller's  position  is  worse 
than  that  of  the  typical  dishonest  promot«r 
who  takes  bis  illicit  profit  at  the  inception 
of  the  enterprise.  Waller  had  secretl,'  ar- 
ranged to  receive  a  percentage,  not  of  tbe 
profits,  but  of  the  gross  receipts  of  the  busi- 
ness, so  long  as  it  continued,  although  he 
had  stipulated  to  share  profits  and  losses  in 
stated  proportions.  It  is  unnecessary  ac- 
curately to  meaeure  the  extent,  or  precisely 
to  determine  the  nature,  of  the  injury  which 
was,  or  might  thus  have  been,  done  to 
Shubert.  That  injury  might  have  resulted 
is  obvious.  It  is  sufficient  to  determine  that 
Waller  was  guilty  of  the  breach  of  a  legal 
duty,  of  the  failure  to  conform  to  the  high 
standard  of  honesty  and  good  faith  which 
the  law  e\act8  of  one  partner  or  coadventur- 
er towards  the  others.  In  our  opinion  that 
standard  should  not  he  lowered  by  putting 
dubious  conduct  outside  of  the  domain  of 
law,  especially  as  exact  justice  can  always 
be  done  by  making  the  wrongdoer  a  trustee 
of  his  secret  interest  for  himself  and  his 
associates. 

Cases  holding  that  the  promoter  of  an  en- 
terprise may  openly  sell  to  his  compar/  or 
his  associates  on  the  basis  of  the  ordinarjr 
vendor  and  vendee  have  no  application.  If 
Waller  had  disclosed  his  interest  in  the 
authors'  royalties,  it  doubtless  would  have 
been  for  Shubert  to  inquire,  if  be  wanted  to 
know,  what  was  paid  for  it. 

The  respondent  does  not  appear  to  ques- 
tion the  appellant's  contention  that  the 
plaintiff  acquired  only  what  its  assignor  had 
to  sell.  No  element  of  estoppel  being  in- 
volved, it  seems  plain  that  the  plaintiff  took 
subject  to  the  prior  equities,  as  well  of  third 
parties  as  of  tbe  original  owners.  At  any 
rate,  that  is  the  settled  lew  of  this  state. 
Bush  V.  Lathrop,  22  N,  Y.  536;  Moore  v. 
Metropolitan  Not,  Bank,  55  N,  Y.  41,  14 
Am.  Rep.  173;  Cutts  v.  Guild,  57  N.  Y. 
228;  Fairbanks  v.  Sargent,  104  N.  Y.  108, 
58  Am,  Rep.  400,  B  K.  E.  870;  Owen  v. 
Evans,  134  N.  Y.  5)4,  31  N.  E.  990;  Ce.itral 
Trust  Co,  V.  West  India  Improv.  Co.  160  N. 
Y.  314,  82  N.  E.  387. 

Both  questions  should  be  answered  in  the 
afhrmative,  the  orders  of  the  Appellate 
Division  and  of  the  Special  Term  should  be 
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Warner,  Hlectx^,  Chase,  and  Hogan, 
JJ.,  concur.  WlllBrd  Bartleit,  Cb.  J.,  out 
TOtii^.    CardOEO,  J.,  not  eittlng. 


(1B6  N.  C.  672,  82  S.  E.  1026.) 

RallroMd  ^  killing  geese  —  e*ldoiice  ot 
negligeBcc. 

1.  GecM  are  not  within  th«  operation  of 
a  statute  malciog  the  killing  of  "any  eattle 
or   other   live   stock"   on   a   railroad   track 
prima  facie  evidence  of  negUgence. 
Erldence  —  failure  of  rallroMd  to  give 

Blgnkl  —  negligence. 
-2.  Negligence  on  the  part  of  a  railroad 
company  in  killing  geese  on  the  track  ie 
not  shown  merely  bj  evidence  that  the 
whistle  waa  not  blown  or  the  bell  rung  at 
the  time  and  place  ot  the  accident. 
Railroad  —  killing  goese  —  llubtmy. 

3.  A  railroad  company  ie  not  liable  for 
Idlling  geese  on  the  track  because  of  fail- 
ure to  Bound  an  alarm,  unless  tliey  could 
have  been  eeen  by  keeping  a  reasonable 
lookout,  in  time  t«  avoid  the  injury,  and 
the  engineer  failed  to  sound  an  alarm  which 
waa  the  prosimate  cause  of  the  injury. 


(Hoke  and  Allen,  JJ..  diss< 
(October  7,   1914.) 


t.) 


APPEAL  by  defendant  from  a  judgment  of 
the  Superior  Court  for  Pitt  County 
in  plaintiff's  favor  in  an  action  brought  to 
recover  damages  for  the  alleged  negligent 
killing  of  nine  geeee  by  one  of  defendant's 
trains.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  L.  G.  Cooper  and  Harry  Skin- 
ner, for  appellant; 

There  was  no  evidence  whatever  of  negli- 
gence, or  that  the  geese  were  seen  by  th'!  de- 
fendant's  engineer,  or  should  have  been 
•een  by  him  in  keeping  a  reasonable  look- 


Xot«.  ^  For  duty  ot  railroad  aa  to  fowls 
npon  track,  see  note  to  Lewis  v.  Norfolk 
Southern  R.  Co.  47  L.R.A.(N.S.)  1125. 
Any  supplementary  annotation  subsequent- 
ly inade  on  this  question  may  be  found  by 
consulting  the  Index  to  L.li.A.  Notes  under 
the  title  "Railroads,"  which  also  includen 
notes  relating  to  various  other  phases  of 
the  liability  of  railroads  for  injuring  or 
killing  animals  on  the  track. 
L.R.A.igiSB. 


out,  nor  that  the  failure  t«  sound  his  whistle 
or  alarm  woa  the  proximate  cause  of  the 
injury,  and  it  was  error  to  refuse  defend- 
ant's motion  to  nonsuit. 

Lewis  V.  Norfolk  Southern  R.  Co.  183  N. 
C.  33,  i1  L.R.A.(N.S,)  1125,  79  S.  E.  283; 
Moore  v.  Charlotte  Electric  R,  Light  t  P. 
Co.  13(1  N.  C.  554,  67  L.R.A.  470,  48  S.  E. 
822;  Nashville  &  K.  R.  Co.  v.  Davis,  — 
Tenn.  — ,  78  S.  W.  1050,  33  Cyc.  1164; 
Wilson  V.  Wilmington  &  M.  R.  Co.  10  Rich. 
L.  62;  Richardson  v.  Florida  C.  t  P.  R.  Co. 
55  S.  C.  334,  33  S.  E.  488;  Whelan  v.  Balti- 
more 4  0,  R.  Co.  70  W.  Va.  442.  74  S.  E. 
410;  Ledbetter  v.  English,  188  N.  C.  125,  81 
S.  E.  1066;  Henderson  v.  Durham  Traction 
Co.  132  N.  C.  784,  44  S.  E.  51)8. 

There  moat  be  negligence  on  the  part  of 
the  defendant,  and  the  negligence  must  be 
the  proximate  cause  of  the  injury,  without 
which  it  ^I'ould  not  have  occurred. 

Lewis  V.  Norfolk  Southern  R.  Co.  163  N. 
C.  33,  47  L.R.A.(X.S.)  1125,  79  S.  E.  283; 
Henderson  v.  Durliam  Traction  Co.  132  N. 
C.  787,  44  S.  E.  598;  Elliott,  Hoilroads,  § 
711 ;  Cheek  v.  Oak  Grove  Lumber  Co.  134  N, 
C.  225,  46  S.  E.  488,  47  S.  E.  400;  Chicago, 
R.  I.  &.  G.  R.  Co.  V.  O'Dell,  —  Tex.  Civ. 
App.  — .  100  S.  W.  1098;  Penny  v.  Atlantic 
Coast  Line  R.  Co.  153  N.  C.  308,  32  L.R.A. 
(N.S.)  1209.  60  S.  E.  238,  8  N.  C.  C.  A.  379; 
Ranisbottom  v.  Atlantic  Coast  Line  R.  Co. 
138  N.  C,  39,  50  S.  E.  448;  Darien  &  W.  R. 
Co.  r.  Thomas.  125  Ga.  801,  54  S.  E.  602. 

Reasonable  care  is  that  care  which  a  man 
of  ordinary  prudence  would  exercise  himself, 
and  not  what  he  ou^t  or  should;  for  if 
that  be  so.  it  would  not  he  the  act  of  the 
ordinary  man  himself,  but  an  act  in  accord-, 
ance  with  the  opinion  of  others. 

"Ordinary  care"  is  synonymous  with 
"reasonable  care." 

Black  V.  Chicago,  B.  t  Q.  R.  Co.  30  Neb. 
197,  46  N.  W.  428;  Nolan  v.  New  York,  N. 
H.  &  H.  K.  Co.  53  Conn.  461,  4  Atl.  106; 
Chicago,  B.  t  Q.  E.  Co,  v.  Yorty,  158  IlL 
321,  42  N.  E.  64;  Central  R.  Co.  v.  Moore, 
24  N.  J.  L.  824;  Fallon  v.  Boston,  3  Allen, 
38. 

Ordinary  care  is  that  degree  of  caution 
which  a  reasonably  prudent  person  would 
exercise  under  the  existing  condition. 

Whisten  v.  Brengal,  16  Misc.  3T,  37  N.  Y. 
Supp.  813;  Boulder  v.  Fowler,  11  Colo.  306, 
IS  Pac.  337;  Carter  v-  Kansas  City  Cable  R. 
Co.  42  Fed.  37;  Union  Ins.  Co.  v.  Smith.  124 
U.  S.  405,  31  L.  ed.  407,  8  Sup,  Ct.  Rep.  534 ; 
Cayzer  v.  Taylor,  10  Gray,  274.  69  Am.  Dec. 
317,  15  Am.  Neg.  Cfls.  500. 

The  duty  of  a  railroad  to  animals  on  the 
track  is  that  it  should  exercise  ordinary  eare 
to  avoid  injury  to  them  after  they  are  dia- 

Glatr  V.  Northern  P.  R.  Co.  22  N.  D.  120,  I 
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132  N.  \V.  776;  McDonnell  v.  MinneapoliB, 
St.  P.  &  S.  Ste.  M.  H.  Co.  17  K.  D.  60«,  118 
N.  W.  819;  Hansberry  v,  Chicago,  B.  &  Q.  R. 
Co.  79  Neb.  120,  112  N.  W.  292;  Illinois  C. 
R.  Co.  V.  Noble,  142  III.  578,  32  N.  E.  664; 
Doggett  V.  Richmond  4  D.  H.  Co.  Bl  N.  C. 
462;  Winston  v.  Raleigh  i.  Q.  R.  Co.  90  N. 
C.  86  i  Wilson  v.  Norfolk  4  S.  R.  Co.  90  N. 
C.  09;  Carlton  v.  Wilmington  k  W.  R.  Co. 
104  N.  C.  3«5.  10  S.  E.  516. 

The  plaintiff  must  not  only  prove  negli 
gence,  but  lie  must  go  further  and  prove 
tliat  this  failure  was  the  proximate  cause  of 
the  injury, 

Ledbetter  v.  English,  lti6  N.  C.  125,  81  S. 
E.  lOeO;  Ciieek  v.  Oak  Grove  Lumber  Co. 
134  K.  C.  225,  46  S.  E.  488,  47  S.  E.  400. 

Mr.  Jnllns  Brown,  for  appellee; 

There  was  evidence  that  the  train  killed 
the  geese,  tliat  there  was  no  alarm  given, 
and  that  the  engineer  could  have  seen  them 
300  or  400  yards.  Tiiis  would  surely  carry 
the  ease  to  the  jury. 

WilsoD  7.  Kortoik  £  S.  R.  Co.  BO  N.  C.  69; 
Snoirden  v.  Norfolk  Southern  R.  Co.  95  N. 
C.  93;  Ward  v.  Wilmington  t  W.  R.  Co,  109 
N.  C.  358,  13  S.  E.  026;  Lewis  v.  Norfolk 
Southern  E.  Co.  163  N.  C.  33,  47  L.R.A. 
IN.S.)   1125,  79  8.  E.  283. 

It  was  the  defendant's  duty  to  keep  a 
reasonable  watch,  and,  on  seeing  the  geese, 
to  have  given  an  alarm  by  blowing  the 
whistle  or  ringing  the  bell  or  both,  and 
slowing  the  train,  and,  if  ncccapsry,  to  stop 
the  train. 

Wilson  V.  Norfolk  k  S.  R.  Co.  90  N.  C.  89; 
Pickett  v.  Wilmington  &,  \V.  R.  Co.  117  N. 
C.  633.  30  L.R.A.  257,  53  Am.  St.  Rep.  611, 
23  S.  E.  264. 

Tlit>re  was  no  error  in  defining  tile  defend- 
ant's duty,  or  if  any.  it  was  In  the  defend- 
ant's  favor,   nhirh   it  cannot   take  advant- 

Wilson  T.  Norfolk  4  S.  R.  Co.  supra; 
&iowden  V.  Norfolk  Southern  R.  Co.  95 
N.  C.  93:  Pickett  v.  Wilmington  ft  W.  R. 
Co.  eupra. 

Clark,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  ai-tion  tried  in  the  superior 
court  on  appeal  from  a  justice  of  the  peace 
for  the  negligent  killing  of  nine  geese, — 
four  at  one  time  and  live  at  another.  On 
one  occasion  the  geese  were  in  the  field 
by  the  railroad,  and  after  the  train  passed 
the  plaintiff  found  four  geese  killed.  On 
another  occasion  the  geese  were  near  the 
railroad  track,  and  after  the  train  psased 
five  were  found  killed.  The  point  where 
these  geese  were  killed  was  at  a  slight  curve 
in  the  track  about  100  yards  from  a  farm 
crossing.  No  witness  utw  the  geese  when 
titer  were  killed,  on  either 
L.R.A.1913R. 


There  waiS  no  presumption  of  negligcDce. 
Rev,  2645  provides:  "When  any  cattle  or 
other  live  stock  shall  be  killed  or  injured 
by  the  engines  or  cars  running  upon  any 
railroad,  it  shall  be  prima  facie  evidence  of 
negligence  on  the  part  of  the  compaoy  in 
any  action  for  damages"  if  the  action  is 
brought  within  six  months.  This  expres- 
sion, "any  cattle  or  other  live  stock,"  can- 
not be  construed  as  applicable  to  geese  or 
other  fowls. 

There  was  no  evidence  of  negligence,  un- 
less it  can  be  drawn  from  the  testimony  of 
the  plaintitl  that  the  whistle  was  not  blown, 
and  that  the  bell  was  not  rung.  It  is  prob- 
able from  above  evidence  that  the  geese 
stepped  on  the  track  so  close  to  the  mgine 
that  the  engineer  could  not  have  avoided 
killing  thera,  and  the  burden  was  upon  the 
plaintiff  to  show  that  he  could  have  prevent- 
ed it,  with  proper  care.  The  mere  fact  that 
the  whiatte  wtu  not  sounded  nor  the  bell 
rung,  if  such  was  the  fact,  is  not  sufficient 
evidence,  taken  alone,  to  have  gone  to  the 
jury,  in  this  case. 

The  plaintiff  relies  upon  the  "Turkey  Case*' 
(Lewis  V,  Norfolk  Southern  R.  Co.lflS  N. 
C,  33,  47  L.R,A.(N.S.)  1125,  79  S,  E.  283). 
Rut  the  tuo  cases  are  very  dissimilar.  In 
that  case  the  evidence  was  that  th.  turkeys 
could  have  been  seen  at  a  distance  of  500 
yards;  there  was  quite  a  drove  of  them 
and  they  were  crossing  the  track-  The 
turkey  is  a  nervous  fosvl,  and  the  jury 
might  well  have  found  that  if  the  whistle 
had  been  blown  the  turkeys  would  have  taken 
wing  or  have  run.  and  therefore  we  held 
that  it  was  error  to  enter  a  nonsuit.  Geese, 
however,  are  phlegmatic  and  slow  of  move- 
ment, and  the  blowing  of  the  whistle  or 
ringing  the  bell  would  not  be  calculated  to 
make  them  run  or  fly.  On  the  contrary  the 
approach  of  the  train  would  be  more  likely 
to  cause  them  to  huddle  up  in  conference, 
or  to  stretch  out  their  necks  to  oppose  the 
passage  of  the  engine.  In  the  absence  of 
evidence  showing  cireum stances  of  actual 
negligence,  the  mere  fact  that  the  whist'e 
was  not  blown  or  the  bell  rung  did  not  au- 
thorize the  court  to  submit  the  case  to  the 
jury.  In  this  case  there  is  testimony  tiiat 
the  geese  could  have  been  seen  300  [  ards, 
hut  there  is  no  evidence  that  when  the 
engine  was  that  distance  the  geese  were  on 
the  track,  hut  rather  that  they  were  in  the 
field  or  outside  the  track. 

Certainly  the  court  should  have  given  the 
instruction  asked  by  the  defendant:  "The 
burden  of  proof  is  upon  the  plaintiff  to  satis- 
fy you  by  the  greater  weight  of  the  evidence 
that  defendant's  engineer  failed  to  sound 
any  alarm  or  whistle  upon  the  approach  to 
the  place  where  the  geese  were  killed;  and 
you  must   further  find  that  the  engineer 
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could  have  teen  thee«  geese  b;  keeping  a 
reasonable  lookout,  and  that  the  failure  to 
sound  the  whistle  ar  alarm  na«  the  proKi- 
mate  cause  of  the  damage,  that  Is,  if  the 
alarms  had  been  Bouoded  the  damai^  would 
have  been  avoided,  and  unless  jou  ho  And 
the  facta  fou  should  answer  the  first  iesne, 
■No.'  •' 

We  find  in  the  excellent  brief  of  defend- 
ant's counsel  that  this  point  has  been  before 
the  court  in  another  state.  In  Nashville  k. 
K,  R.  Co.  V.  Davis,  —  Tenn.  — ,  78  8, 
lOdO,  it  was  held  that  "a  goose  is  not 
animal  obstruction  within  the  application  of 
the  statute  requiring  the  alarm  whistle  to 
be  sounded  and  the  brakes  to  be  se*  tc  pre- 
vent an  accident  when  an  animal  obstruc- 
tion appears  on  the  track."  Cited  33  C;c. 
1164.  "In  the  absence  of  recklessness  or 
i-ommon-taw  negligence,  a  railroad  company 
is  not  liable  for  the  killing  of  geese  per- 
mitted to  run  at  large,  while  treepaasin); 
on  the  railroad  track."  Nashville  &  K. 
R.  Co.  T.  Davis,  supra. 

The  court  charged  that  "it  was  the  dut;^ 
of  the  enginer  to  keep  a  reasonable  lookout, 
and  if  he  saw  these  geese  on  the  track,  or 
approaching  the  track,  or  negotiating  any 
such  movements  as  if  the)'  were  likely 
go  upon  the  track,  then  it  was  his  duty 
to  give  some  signal." 

There  was  no  evidence  of  such  state  of 
facts.  For  all  that  appears,  the  geese  wad- 
dled on  the  track  just  ahead  of  the  engine. 
But  if  it  were  shown  that  they  were  on  tlie 
track  when  the  engine  was  300  yards  off, 
yet  from  the  nature  of  the  fowl  is  there  any 
reason  to  assume  that  if  the  signal  had  been 
given  they  would  have  gotten  oR  the  track 
in  time  t  They  have  too  much  dignity,  or  are 
too  combative,  to  flee  promptly  from  danger, 
Beaidee,  as  Mr.  Cooper  well  observed  in 
his  argument:  "Can  the  engineer  determine 
what  are  the  negotiations  of  a  flork  of  geese 
in  a  field,  or  even  on  the  track,  when  they 
put  their  heads  together!" 

The  difference  between  the  characteristics 
of  a  turkey  and  of  a  goose  is  a  matter  of 
common  knowledge.  The  turkey  is  long 
legged,  quick  of  movement,  and  promptly  re- 
sponEive  to  a  signal  of  danger.  The  goose 
is  short  legged,  slow  to  fly  or  run,  and  re- 
sentful rather  than  appreciative  of  a  warn- 
ing of  danger.  Though  of  equal  intelligence 
probably  with  most  other  fowl,  this  has 
made  its  name  a  synonym  for  stupidity. 
While  a  turkey  on  the  track  would  he  like- 
ly to  save  itself  by  flight  if  the  whistle 
were  sounded  in  time,  geeae  would  be  like- 
ly to  put  their  heads  together,  or  at  most 
waddle  down  the  track  away  from  Uic  noise. 
In  the  absence  of  proof  of  reckleasneas  or 
wantonness  the  defendant  was  not  liable.  I 
Nashville  &  K.  R,  Co.  v.  Davis,  supra.  ' 
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Id  Moore  v.  CharlotU  Electric  B.  IJght 
&  P.  Co.  138  N,  C,  554,  07  L.B,A.  470,  48 
S.  E.  822,  the  court  held  that  notice  should 
be  taken  of  the  characteristics  of  a  dog, 
and  it  was  not  required  that  motormen  in 
charge  of  these  cars  should  exercise  the 
same  degree  of  care  to  avoid  running  over 
a  dog  that  the  law  requires  of  theoi  to 
avoid  injury  to  other  animals.  The  court 
io  that  case  said  that  dogs  "are  known  ordi- 
narily to  be  able  to  take  care  of  themselves 
amidst  Ute  dangers  incident  to  their  sur- 
roundings. Where  a  horse  or  a  cow  or  a 
hog  or  any  of  the  lower  animals  would  be 
killed  or  injured  hy  dangerous  agencies, 
the  dog  would  extricate  himself  with  safe- 
ty." The  quick  intelligence  of  the  dog 
and  the  stupidity  of  the  goose  are  alike 
natural  evidence.  Known  of  all  men. 

We  would  not  be  understood  as  holding 
that  a  railroad  company  would  not  t>e  re- 
sponsible for  killing  geese,  if  negligence  was 
shown,  but  we  do  not  think  that  there  is 
evidence  of  negligence  when  nothing  appears 
except  the  fact  that  tlie  geese  were  killed 
by  a  passing  train,  and  no  whistle  or  other 
alarm  was  sounded.  As  to  "cattle  or  live 
stock,"  the  statute  raises  a  prima  facte 
case  of  negligence  from  the  fact  of  killing. 
In  the  turkey  case  the  long  distance  at 
which  the  flock  of  turkeys  could  be  seen, 
and  the  nei'voua  and  alert  character  of  that 
fowl,  was  evidence  sufficient  to  forbid  a 
nonsuit,  and  to  require  that  the  case  should 
be  left  to  the  jury  on  the  issue  of  negligence. 
Certainly  as  to  automobiles  and  other 
private  conveyances,  there  would  be  less 
evidence  of  negligence  required  than  as  to 
a  railroad  train  carrying  passengers  and 
mail,  or  even  freight  for  the  public.  The 
latter  are  not  required  to  stop  except  under 
such  circumstances  as  make  it  negligence 
not  to  do  so.  The  former  go  slower,  and  can 
stop  more  readily  or  swerve  from  the  track 
'Old  killing  geese  or  chickens.  But  even 
the,  may  chance  to  kill  when  guilty  of  no 
negligence  and  hence  without  liability. 
"e  are  cited  to  the  classic  legend  in  Ijvp 
XXV.  chap.  47)  when  Rome  was  saved 
by  the  cackling  of  the  geese  on  the  Capitol. 
A  great  painter  has  memorialized  the  scene. 
This,  however,  was  not  due  to  the  alert- 
of  these  birds  to  flee  danger,  but  to 
well-known  ivakefulness  at  night.  If 
the  Gauls  had  blown  their  trumpets,  the 
!,  instead  of  promptly  getting  out  of 
the  way,  would  simply  have  raised  more 
lamor    and   hissed    the    warriors   on    both 

There  was  not  sufficient  evidence  of  neg- 
ligence to  submit  the  case  to  the  jury,  and 
he  nonsuit  should  have  been  granted. 

Hoke  and  Allen,  J  J.,  dissent. 
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( —  Wash.  — ,  143  Pac  145.) 

Carrier  —  boy  on  steps  —  negligence. 

A  fif teen-fear  old  bo;  in  negligent  as 
matter  of  law  in  riding  on  the  lower  steps 
of  a  rapidly  moving  railroad  car  and  en- 
gaging in  exercises  which  cause  his  body 
to  project  beyond  the  side  of  the  car. 

(September  22,  19U.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Thurston 
County  denying  a  motion  for  judgment  not' 
withstanding  a  verdict  for  plaintiff,  and 
for  a  new  trial  in  an  action  brought  to 
recover  damages  for  the  death  of  plaintiff's 
son  while  a  passenger  on  defendant's  train. 
Reversed. 

The   facts   are   stated   in  the  opinion. 

Messrs,  George  T.  ReUT,  J.  W.  Qnlck. 
and  Li,  B.  Da  Pontc.  for  appellant; 

One  who  is  injured  by  going  upon  the 
steps  of  the  coaoli  of  a  railway  train  is 
clearly  guilty  of  contributory  negligence 
that  defeats  any  right  to  recover  damages. 

rietcher  v.  Boston  &  M.  R.  Co.  187  Mbbb. 
463,  105  Am.  St.  Rep.  414,  73  N.  E.  552, 
18  Am.  Neg.  Rep.  125;  Cincinnati,  I.  St. 
L.  &  C.  H.  Co.  V.  McLain,  US  Ind.  188,  44 
N.  E.  306;  Pateraon  v.  Central  R.  t  Bkg. 
Co.   85  Ga.  653,  11   S.  E.  872,  2  Am.  Neg. 


This  note  Is  supplementary  to  the  one 
in  29  I,.R.A.(X.S.)  325.  These  notes  do 
not  include  cases  involving  street  cars, 
cases  involving  vestibule  platforms,  cases 
where  the  injury  to  one  on  a  platform  was 
due  to  an  accident  to  the  train  or  car,  or 
cases  -where  the  injured  person  went  upon 
the  platform  as  the  train  was  nearing  his 
station.  For  a  reference  to  notes  and  cases 
covering  those  questions,  sec  the  note  to 
South  Covington  &  C.  Street  R.  Co.  v. 
Hardy,  44  L.R.A.IN.S.)  32.  Also  see  notes 
in  15  L.R.A,(N.S.l  623,  and  35  L.R.A. 
(N.S.)  692,  as  to  the  duty  of  a  carrier  to 
keep'its  steps  free  from  snow  and  ice:  and 
notes  in  3*  L.R.A.  720,  and  37  L.R.A.(N.S.) 
513,  involving  injuries  received  while  pass- 
ing from  car  to  car :  both  classes  of  cases 
also  being  excluded  from  the  present  note. 

It  is  not  contributory  negligence  for  a 
passenger  to  ride  on  the  platform  when 
the  train  is  so  crowded  that  it  is  neces- 
sary for  him  to  do  so.  But  mere  considera- 
tions of  personal  comfort  or  choice  cannot 
justify  or  excuse  such  action.  Alabama 
L.R.A.1915B. 


Cas.  445;  Denny  v.  North  Carolina  R.  Co. 
132  N.  C.  340,  43  S.  E.  847. 

Messrs.  Hugo  MeUler  and  Ben  B. 
Sawyer  for  resjiondent: 

The  contributory  nf^ligence  of  a  child  Is 
a  question  to  be  determined  by  the  jury, 
and  not  one  of  law  for  the  court. 

Roth  V.  Union  Depot  Co.  13  Wasli.  544, 
31  L.R.A.  865,  43  Pac.  G41,  44  Pac.  253; 
Mowrey  v.  Central  City  R.  Co.  61  N.  Y. 
066;  Shearm.  &  Redf.  Neg.  73;  Steele  v. 
Northern  P.  R.  Co.  21  Wash.  300,  57  Pac. 
820;  Talkington  v.  Washington  Veneer  Co. 
61  Wash,  140,  44  L.R.A.(N.S.l  1061,  112 
Pac.  261;  Olson  v.  Gill  Home  Invest.  Co. 
58  Wash.  151,  27  I-.R.A.(N.e.)  880,  108  Pm. 
140. 

Per  Curiam : 

This  is  an  action  by  the  respondent 
against  the  appellant  to  recover  damages 
for  the  death  of  the  respondent's  son.  On 
August  31,  1912,  the  appellant,  Northern 
Pacific  Railway  Company,  at  the  instance 
and  request  of  the  Tenino  Commercial  Club. 
ran  an  e.\cursion  train  from  Tenino  to  South 
Bend  and  return.  The  train  furnished  was 
a  vestibuled  train,  consisting  of  some  seren 
cars.  The  train  was  not  overcrowded,  and 
the  passengers,  after  the  train  was  on  its 
way,  exercised  consideraJjle  freedom  in  pass- 
ing from  one  car  to  another.  The  vestibules 
were  then  closed,  but  gradually  the  pas- 
sengers began  to  open  them  and  stand  in 
the  vestibules  and  on  the  steps  of  the  cars. 
According  to  the  evidence  of  the  train  crew 
and  that  of  a  number  of  passengers  called 
by  the  appellant,  the  train  crew  made  dili- 

G.  a.  R.  Co-  V.  Gilbert,  8  Ala.  App.  372, 
60  So-   542. 

In  Chicago.  R.  I,  t  P.  R.  Co.  v.  Lindahl, 
102  Ark.  533,  145  S.  W.  101.  Ann.  Cas. 
iei4A,  561,  it  was  held  that  the  question 
of  contributory  negligeuce  of  plaintiff  in 
riding  upon  the  platform  of  a  crowded 
railroad  car  was  for  the  jury  where  the 
evidence  was  conflicting  as  to  whether  he 
could  have  obtained  standing  room  inside. 

In  Southern  R.  Co.  v.  Nappier,  138  G«. 
31,  74  S.  E.  778,  where  pUintiff  testified 
that  he  did  not  discover  that  the  train  wan 
so  crowded  that  he  could  not  get  inside 
until  he  got  on  the  platform  and  tlie 
train  was  in  motion,  it  was  held  that  the 
question  of  contributory  negligence  was 
for  the  jury.  : 

In  Dcvine  v.  Chicago  t  A.  R.  Co.  177 
111.  App.  360,  where  it  was  shown  that  the 
car  door  was  locked  so  that  deceased  could 
not  get  inside,  and  the  platform  of  the  car 
ahead  was  crowded,  and  the  train  was 
moving  rapidly,  the  court  said  that  the 
action  of  acccaaed  in  sitting  down  on  the 
steps  with  his  feet  resting  on  the  bottoni 
Bf*p  would  seetn  to  be  reasonably  prudent. 
It  appeared  that  as  deceased  sat  down  he 
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gent  «SortB  to  keep  the  vestibules  closed, 
and  repeatedly  warned  the  pasaengeTs  of  the 
dangers  of  Btaoding  between  the  cars  and  on 
the  car  steps  while  the  train  v/na  in  motion. 
^VitnesRes  for  the  respondent,  however,  tes- 
tified to  facts  tending  to  show  that  the  crew 
did  not  give  much  heed  to  the  conditions. 

The  respondent  and  his  two  sons  were 
among  the  excuraloniste.  The  elder  son  was 
upwards  of  fourteen  jears  and  ten  months 
old,  and  the  younger  of  the  age  of 
yeare.  On  entering  the  car  the  respondent 
seated  the  boys  in  a  passenger  cor^h,  and 
went  forward  to  the  smoking  car.  Some 
time  thereafter  the  elder  boy  brought  the 
younger  one  to  the  father,  and  requested 
that  he  take  charge  of  him,  asking  for 
permission  at  the  same  time  to  go  back 
to  the  other  end  of  the  car  and  piay  with 
the  other  young  people  on  the  train.  The 
father  granted  the  permission,  and  the  elder 
boy  left  him.  Some  time  thereaft«'  the 
elder  b<^  got  down  onto  the  lower  step  of 
a  car  at  an  open  vestibule,  and  while 
standing  with  his  feet  on  the  lower  steps 
holding  with  his  hands  onto  the  brass  rods 
at  the  car  entrance,  raised  and  lowered  his 
body  by  sliding  his  bands  up  and  down  the 
rods.  When  his  hands  went  down  his  body 
would  protrude  for  some  distance  out  from 
the  lower  car  step.  VVIiile  in  this  position 
the  train  passed  over  a  bridge,  the  upper 
frame  of  which  came  into  contact  with  the 
boy's  body,  throwing  hinl  from  the  train 
and  killing  him  instantly. 

It  is  not  in  evidence  that  any  of  the  train 
iTew  saw  the  boy  in  this  dangerous  position, 
nor  was  it  shown  that  the  bridge  was  of  un- 


usual construction.  The  respondent's  ooun- 
sel  cites  the  witness  Anderson  as  testifying 
that  the  timber  was  unusually  close,  but 
a  reading  of  his  testimony  does  not  bear  out 
the  claim.  In  answer  to  a  direct  question 
put  to  him  by  counsel  himself,  he  stated 
that  he  did  not  "believe  it  was  closer  than 
any  other." 

Tlie  boy  was  of  the  usual  development 
for  one  of  his  age,  and  nothing  in  his  ap- 
pearance indicated  that  he  was  not  of  aver- 
age intelligence.  It  was  shown  also  that  he 
possessed  more  than  the  average  knowledge 
of  the  movement  and  character  of  railway 
trains  and  of  the  roads  over  which  they 
ran;  it  being  shown  that  he  had  lived  for 
a  number  of  years  in  a  town  on  the  main 
line  of  the  appellant  railway  company,  over 
which  many  trains  passed  daily. 

At  the  conclusion  of  the  evidence  the  ap- 
pellant moved  for  a  directed  verdict  in  its 
favor,  based  on  the  grounds  that  the  evi- 
dence [ailed  to  show  actionable  negligence 
on  its  part,  and  that  contributory  negligence 
affirmatively  appeared  on  the  part  of  the 
boy  who  met  with  his  death.  The  motion 
was  denied,  and  the  cause  submitted  to  the 
jury,  who  returned  a  verdict  in  respondent's 
favor  for  $1,600.  From  the  judgment  en- 
tered therein,  this  appeal  is  prosecuted. 

We  think  the  motion  for  a  directed  ver- 
dict should  have  been  granted.  White  it  may 
be  that  the  evidence  justified  submitting 
to  the  jury  the  question  of  the  appellant's 
negligence,  we  think  there  can  be  no  two 
opinions  as  to  the  contributory  negligence  of 
the  boy  himself.  His  conduct  was  fool- 
hardy in  the  extreme.     He  was  riding  at  a 


stretched  out  his  leg  to  ^ull  up  his  trousers, 
when  his  foot  struck  a  girder  near  the  track 
and  he  was  thrown  from  the  train,  and  the 
court  said,  there  being  no  evidence  that  he 
knew  of  the  presence  of  the  girder,  that 
it  could  not  be  held  as  a  matter  of  law, 
or  found  as  a  conclusion  of  fact,  that  de- 
ceased did  not  exercise  that  degree  of  care 
for  his  own  safety  which  a  reasonably 
prudent  man  in  the  same  situation,  and 
with  the  same  knowledge  or  means  of 
knowledge,  would  have  exercised  under  like 


In  Shive  v.  Philadelphia  &.  R.  R.  Co.  23r, 
Pa.  -236,  83  Atl.  707,  where  plaintiff  was 
■standing  in  a  car  door  because  the  car  wats 
so  niled  that  there  was  not  room  to  get 
inside,  hut  it  appeared  that  there  was  room 
in  the  next  ear,  just  across  the  platform 
from  him,  it  was  held  that  he  could  not 
recover  for  injuries  sustained  when  he  was 
thrown  from  the  ear  by  a  jolt  which  was 
not  unusually  hard,  but  was  sufficient  to 
force  other  passengers  against  him  and 
cause  him  to  lose  his  hold. 

In  Talbert  v.  Charleston  ft  W.  C.  R.  Co. 
97  S.  C.  463,  81  S.  E.  182,  where  plaintiff 
left  kis  standing  room  In  »  car  and  went 
L.R.A.1S15B. 


out  on  the  platform  because  it  was  more 
comfortable  there,  and  then  went  down  on 
the  steps  and.  while  leaning  out  looking  to- 
ward the  rear,  was  struck  by  a  car  on  a 
side  track,  it  was  held  that  he  was  guilty 
of  contributory  negligence  which  would 
preclude  recovery  of  damages. 

In  Gulf,  C.  S,  S.  F.  R.  Co.  v.  Franklin, 
—  Tex.  Civ.  App.  — ,  155  S.  W.  553,  where 
plaintiff  was  thrown  from  the  platform  of 
a  crowded  train,  it  was  held  that  t^e  ques- 
tion of  contributory  negligence  was  for  the 
jury. 

In  Texas  4  P.  R.  Co.  v.  Lacoy,  107  C. 
C.  A.  331,  185  Fed.  223,  writ  of  error  dis- 
missed in  229  U.  S.  628,  57  L.  ed.  1357,  33 
Sup.  Ct.  Rep.  773,  where  the  evidence  on 
behalf  of  plaintiff  tended  to  show  that  the 
train  was  so  crowded  that  there  was  no 
standing  room  inside,  that  after  the  acci- 
dent those  on  the  platform  tried  to  get  in- 
side but  were  unable  to  do  so,  and  that 
deceased  had  no  other  place  to  stand  or 
sit  except  upon  the  platform,  and  defend- 
ant's evidence  was  to  the  contrary,  it  was 
held  that  the  questiim  of  contributory  oegli- 


9  for  tho  jury. 
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place  oa  the  car  not  intended  to  be  ridden 
upon  by  paeaengera,  and  in  addition  to  thia 
engaged,  while  there,  in  excrciseB  which 
greatly  increased  his  danger.  Since  there 
wai  nothing  in  hia  appearance  that  indi- 
cated to  the  train  crew  that  lie  was  not  of 
normal  tempera ment  and  intelligence,  1 
conduct,  in  determining  the  appellant's  li 
bility  therefor,  ie  to  be  measured  b;  the 
average  temperament  and  intelligence  of 
persona  of  his  own  age  and  experience,  not 
by  any  peculiarity  of  liia  own.  It  seems  to 
LIB  too  much  to  say  that  a  boy  close  to  his 
fifteenth  year  would  not  know  tliat  it  was 
dangerous  to  attempt  to  ride  on  the  lower 
step  of  a  train  while  it  was  moving  with 
the  usual  speed  between  stations,  and  that 
a  boy  of  much  younger  years  would  not 
know  that  it  was  extremely  dangerous  to 
engage  in  exercises  such  as  he  engaged  in 
while  in  that  situation. 

We  are  not  unmindful  of  the  rule  that  a 
youth  of  his  age  is  not  to  be  held  to  the 
same  d^ree  of  care  that  a  person  of  ma- 
ture years  is  held.  This  we  have  held  in  a 
number  of  cases,  particularly  n  cases  be- 
tween master  and  servant,  where  the  master 
has  placed  the  servant  in  a  dangerous  situa- 
tion, and  in  cases  where  children  of  tender 
years  have  been  injured  by  so-called  at- 
tractive nuisances.  But  the  rule  does  not 
absolve  a  youth  from  all  care.  He  must 
still  exercise  that  degree  of  care  commensu- 
rate with  his  age,  and,  if  he  fails  so  to  do, 
he  is  guilty  of  contributory  negligence. 

The  judgment  is  reversed  and  remanded, 
with  instructions  to  dismiss  the  action. 

Petition  for  rehearing  denied. 


H.   B.   DUNN   et  aL 

BANK  OF  UNION  ct  al. 

8.   S.   STEELE   et   at.,   Appts. 

(_  w.  Va.  — ,  82  S.  E.  758.) 

Bank  —  BSslKDinent  of  stock  —  liability 
of  afliilgnor. 

1.  Under  %  6,  art  11,  Constitution  (Code 
1913,  p.  cxxii.),   and   g   TSa   III.  chap.   54, 

Headnotes  by  Lynch,  J. 

Sote.  —  LiabiUlu  of  former  stockholder  I 
for  dcbtn  of  corporation  aa  affected 
bl/   renetcal   after   transfer   of   atoch. 

Generally,  as  to  the  eUcet  of  a,  transfer 
of  shares  "of  atoclc  upon  the  stockholder's 
liability  for  unpaid  subscription,  see  the  I 
L.R.A.li>l.iB. 


Code  1013  (g  3034),  an  assignor  of  bank 
stock  remains  liable,  after  transfer  there- 
of, to  the  extent  prescribed  by  said  sections, 
for  an  indebtedness  incurred  by  the  bank 
while  he  was  owner  of  auch  shines. 
Same  —  renewal  of  deposit  certlflcaies 
—  novation. 

2.  The  renewal  of  bank  deposit  certifi- 
cates does  not  operate  as  a  novation  of  the 
original  indebtedness. 

Judgment     —     effect     —     person  s     not 
parties. 

3.  A  decree  is  ineffectual  for  any  purpose 
OS  against  defendants  who  are  not  served 
with  process,  and  who  do  not  appear  to 
the  cause. 


(Jur 


30,    1914.) 


APPEAL  by  plaintiff  H.  B.  Dunn  and  de- 
fendants Steele  et  at.  from  a  decree 
of  the  Circuit  Court  for  Monroe  County  in 
plaintiffs'  favor  in  a  suit  to  enforce  the 
statutory  double  liability  of  the  stock- 
holders of  the  insolvent  defendant  hank,  and 
apply  the  same  to  the  payment  of  its  in- 
debtednesB.     Reversed. 

The  facts  arc  stated  in  the  opinion. 

Messrs.  Robs  &  Kuhle  and  R.  Kemp 
MoFton,  for  appellants: 

The  statutory  double  liability  of  stock- 
holders in  banks  belongs  to  the  creditors, 
and  not  to   the  bank. 

Bolles,  Bkg.  123,  124;  Booth  v.  Dear,  96 
Wis.  516,  71  N.  W.  816;  Colton  v.  Mayer,  90 
Md.  711,  47  L.Rji.  817,  78  Am.  St.  Rep. 
45S,  45  Atl.  874;  Parker  v.  Carolina  Sav. 
Bank,  53  S.  C.  583,  69  Am.  St.  Rep.  888, 
31  8.  E.  073;  10  Cyc.  681. 

The  assignee  of  an  inBolvent  bank  cannot 
enforce  the  statutory  double  liability  of 
stockholders,  in  the  absence  of  a  statute 
conferring  power  so  to  do  upon  him. 

Terry  v,  Abraham  (Terry  v.  Merchf.nts' 
ft  P.  Bank)  83  U.  S.  38,  23  L.  ed.  794; 
Bunner  v.  Dwiggins,  147  Ind.  238,  30  L.B.A. 
645,  46  N.  E.  680;  Cook,  Corp.  g  218. 

A  general  creditors'  suit  by  one  creditor 
for  the  benclit  of  all  is  the  proper  method 
for  enforcing  the  statutory  double  liability 
of  stockholders  in  banks,  when  no  specific 
method  has  been  prescribed  by  statute. 

Zang  V.  Wyant,  26  Colo.  551,  71  Am.  St. 
Rep.  145,  56  Pac.  5B5;  Parker  v,  Carolina 
Sav.  Bank,  53  S.  C.  383,  69  Am.  St,  Rep. 
888,  31  S.  E.  673;  Carrol  v.  Green,  92  U. 
8.  SOB.  23  L.  ed.  738;  1  Bolles,  Bkg.  125. 

Novation  cannot  be  presumed,  but  must 

note   to   Rochester    k   K.    F.   Laud    Co.   T. 
Raymond,  47   L.R.A.  246. 

The  question  of  the  transferee's  liability 
on  imp  a  id  subscriptions  is  considered  in 
the  note  to  Perkins  v.  Cowlee,  30  L.R.A. 
(N.S.)   283. 


DUNN  T,  BANK  OF  UNION. 


169 


be  allied  snd  proved,  kud  the  burden  of 
proof  is  on  him  alleging  it. 

3  Minor,  Inst.  pt.  1,  p.  414;  Cbenowetb 
V.  N^ational  Btdg.  Abso.  59  W^  Va.  657,  53 
S.  E.  6S9;  MerchantB'  Nat.  Bank  v.  Good, 
21  W.  Va.  455;  2  Dan.  Keg.  Inst.  §  1225b; 
29  Cjc.  1139;  State  Bank  v.  DomeBtic  Sew- 
ing Macb.  Co.  00  Va.  411,  S«  Am.  St.  Rep. 
891,  39  S.  £.  141;  Fidelity  Loan  t  T.  Co.  v. 
Eogleby,  99  Va.  168,  37  8.  E.  957;  Coles  y. 
Withers,  33  Gratt.  186. 

A  party  to  whom  stock  in  a  bank  has 
been  tranBferred  in  pledge  or  asBigned  aa 
collateral  security,  and  who  appears  on  the 
books  of  the  corporation  as  the  owner  of 
the  stock,  is  liable  to  creditors  for  the 
statutory  liability. 

Tfaomp.  Corp.  %  4895;  State  t.  Tank  of 
Xew  England,  70  Minn.  393,  68  Am.  St.  Rep. 
638,  73  N.  W.  153;  South  Branch  R.  Co.  v. 
Long,  43  W.  Va.  134,  27  S.  E.  297. 

The  creditors  of  an  insolvent  bank  are  not 
required  to  tnarabal  its  assetB. 

Elliott  V.  Farmers'  Bank,  fll  W.  Va.  0.51, 
57  S.  E.  242;  Hogg,  Eq.  Principles,  6S; 
Martin  v.  South  Salem  Land  Co.  94  Va. 
28,  28  S.  E.  S91. 


Messrs,  T,  N,  Read  and  John  li.  Row- 
an, for  appellees: 

The  holders  of  the  stock  in  the  bank  at 
the  time  of  the  issuing  of  the  last  certifi- 
cates of  deposit  would  be  liable  for  such 
certificates  of  deposit,  asd  the  taking  up 
of  the  original  certificates  of  deposit  issued 
to  the  Dunns,  the  paying  of  interest,  end 
the  issuing  of  new  certificates,  sometimes 
for  different  amountB,  and  other  times  at 
a  different  rate  of  interest,  would  be  clearly 
a  novation  of  the  original  debt  represented 
by  the  origmal  certificates  of  deposit. 

10  Cyc.  693,  note  2,  895;  2  Beach,  Corp. 
g  S04,  p.  892;  21  Am.  &  Eng.  Enc.  Law,  2d 
ed.  663,  876;  Fidelity  Ins.  Trust  4  S.  D. 
Co.  V.  Shenandoah  Valley  R.  Co.  86  Va.  1, 
in  Am.  St.  Rep.  858,  9  S.  E,  759;  3  Thomp. 
Corp.  %  2246;  Shellington  v.  Howland,  53 
X.  Y.  371. 

By  the  transfer  of  the  capital  stock  in  a 
bank  under  the  West  Virginia  statute,  the 
transferee  takes  the  stock  subject  to  all 
existing  indebtedness,  and  by  such  transfer 
the  said  transferee,  in  the  proportion  of  his 
shares,  succeeds  to  all  the  rights  and  lia- 
bilities of  the  prior  holders  of  such  shares. 


Eumed  that  the  stockholder,  notwithstand- 
ing the  transfer  of  this  stock,  remained 
liable  for  debts  previously  contracted  un- 
less released  by  the  renewal.  Therefore, 
cases  denying  the  shareholder's  liability  up- 
on the  ground  that  the  original  debt  was 
contracted  after  transfer  of  the  stock  or 
before  the  defendant  became  a  stockholder 
are  excluded.  As  an  example  of  such  cases 
reference  may  be  had  to  Winona  Wagon  Co. 
r.  Bull,  108  Cal.  1,  40  Pac.  1077,  holding 
that  a  complaint  is  insulGcient  which  al- 
leges that  both  renewal  and  renewed  notes 
were  executed  before  the  defendant's  trans- 
fer of  stock,  but  does  not  show  when  the 
original  debt  was  contracted. 

And  this  note  includes  only  cases  in 
whicb  the  transfer  was  held  or  assumed  to 
be  complete  and  effective.  As  to  the  faii- 
ure  to  register  a  transfer,  due  to  the  fault 
of  the  corporation,  aa  affecting  the  con- 
tinued liability  of  the  assignor  of  stock, 
see  the  notes  to  Bracken  v.  KieoU,  11  L.R.A. 
IXS.)  818,  and  Abilene  State  Bank  v. 
Strachnn,   46   L.R.A.  (N.S.)    608. 

In  Castleman  v.  Holmes,  4  J.  J.  Marsh, 
1,  the  view  was  taken  that  when  a  note  is 
renewed,  a  new  debt  is  contracted,  and  the 
date  of  the  renewal  note  fixes  the  stock- 
holder's liability  under  a  statutory  provi- 
sion making  stockholders  proportionally 
liable  tor  the  debts  of  the  corporation.  In 
reaching  this  conclusion  the  court  said: 
"When  a  debt  is  continued  by  renewing , 
notes,  each  renewal  is  to  be  regarded  as  a 
new  contract.  The  old  contract  is  then 
settled,  and  the  old  note  la  then  generally 
canceled,  and  thus  there  is  no  other  con- 
tract in  existence  but  the  new  one.  Its 
date,  of  npcessity,  then,  must  be  the  time 
when  the  debt  was  contracted.  These 
L.R.A.1915B. 


of  renewing  debts  by  new 
notes,  are  equivalent  to  paying  the  exist- 
ing debts,  and  again  borrowing  the  tnonev. 
The  old  debt  is  paid  off  by  the  new."  it 
is  to  be  gathered  from  the  opinion  that 
the  question  of  the  liability  of  a  former 
atockholdcr  who  had  transferred  his  stock 
before  the  last  renewal  was  involved.  To 
the  same  effect  is  Milliken  v.  Whitebouso, 
49  Me.  527,  involving  a  statute  making 
the    stock iiolder    liable    to    the    amount    of 

Where,  after  a  stockholder  has  trans- 
ferred his  stock,  a  creditor  of  the  corpora. 

tlon  gives  Up  old  notes  and  takes  new  notes 
in  their  stead,  for  the  express  purpose  of 
discharging  the  retiring  atookholder,  such 
stockholder  is  completely  released  from 
the  debt.  New  England  Commercial  Bank 
V.  Newport  Steam  Factory,  6  R.  I,  154, 
75  Am.  Dec.  688. 

And  in  Seymour  v.  Bank  of  Minnesota, 
79  Minn.  21],  81  N.  W.  1059,  Involving  the 
question  as  to  when  a  debt  accrued  for 
the  purpose  of  determining  whether  a  stat- 
ute imposing  double  liability  upon  stock- 
boldera   applied,  or   a  later   statute   impos- 


of  certificates  of  deposit 
created  a  new  debt,  and  that  the  date  of 
such  renewal  determined  the  liability  of 
the  stockholders,  pointing  out  that  the  evi- 
dence  showed  that  the  bank  was  apparently 
solvent  and  open  at  the  time  of  the  renewal; 
that  when  the  old  certificates,  whicb  were 
obligationa  bearing  interest  for  six  months, 
were  presented,  they  had  ceased  to  bear  in- 
terest  by  their  express  terms;  that  the 
holders  were  given  the  option  to  have  their 
money;   and   that   they  chose   to  take   new 
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Code,  chap.  64,  gS  77,  3030;  W.  V«. 
Const,  i  6,  art.  II;  2  Beach.  Corp.  §  604, 
p.  892;  1  Cook,  Corp.  S  261,  note  3;  10  C;c. 
701i  Nimick  v.  Mingo  Iron  Works  Co.  25 
W.  Va.  196. 

Mr.  R.  Ij.  Clark  also  for  appellees. 

Iiynch,  Jq   delivered  the  opinioti  of  the 

Being  then  insolvent,  the  Bank  of  Union, 
pursuant  to  b.  resolution  of  its  stockholders, 
on  Febniarf  29,  190S,  conveyed  ite  propert; 
to  R.  L.  Clark  in  trust  for  the  bmefit  of 
its  ereditora,  among  whom  were  tbe  plain- 
tiffs in  this  suit.  Promptly  thereafter 
Clark,  by  bill  in  equity,  convened  the 
creditors  and  stockholders  of  the  corpora- 
tion. The  object  of  the  suit  instituted  by 
him  was  the  ascertainment  of  the  corporate 
assets,  including  the  liability  of  the  stock- 
holders arising  under  the  provtaiuns  of 
I  78a  III.  chap.  54,  Code  1913  (S  3034), 
usually  denominated  the  stockholders'  dou- 
ble liability  to  the  creditors  of  an  in- 
solvent state  banking  institution.  John 
Osborne  and  other  stockholders,  by  answers 
in  the  nature  of  cross  bills,  charged  mis- 
management and  spoliation  by  the  direct- 
ors, officers,  and  agents  of  the  bank,  and 
»ought  relief  against  them.  But,  by  its  de- 
cree sustaining  demurrers  to  the  bill  and 
cross  bill  answers,  the  court  denied  relief 
against  the  stockholders  inchiding  the  di- ' 
rectors,  i 

Tbo-eupon  the  plaintiffs  in  this  suit,  they  | 
not  having  theretofore  appeared  for  ajiy ' 
purpose  to  the  bill  by  Clark,  though  named 
defendants  therein,  brought  their  bill  on  be- 
half of  themselves  and  all  other  creditors  ! 
of  the  bank  who  should  join  therein.     The  i 

certificates    which     bore    interest    for 
months  longer. 

On  the  other  hand,  the  Ohio  courts 
nquarely  hold  that  a  stockholder  who  trans- 
fers his  stock  after  a  corporate  debt  has 
been  created  is  not  relieved  from  his  statu- 
utory  liability  for  such  debt,  by  an  agree- 
ment for  an  extension  of  time  tor  its  pay- 
ment, although  such  agreement  is  made  by 
the  corporation  and  creditor  after  such 
transfer,  and  without  the  knowledge  or  con- 
sent of  the  transferrer.  Roice  v.  Hodpe,  31 
Ohio  St  236,  46  Am.  St.  Rep.  569.  37  N. 
E.  265.  fallowed  in  Haucnshild  v.  Standard 
CofBn  Co.  10  Ohio  R.  &  C.  P.  Dec.  536.  8 
Ohio  K,  P.  124.  There  was  a  contrary 
declaration  in  Taylor  v.  West  Liberty  Wheel 
Co.  6  Ohio  Dec.  Reprint,  947,  9  Am.  L. 
Rec.  28. 

And  it  was  held  in  an  early  New  York 
case  that  if  the  defendant  was  a  stockholder 
when  the  original  debt  was  contracted,  the 
fact  that  he  was  not  a  stockholder  when 
a  draft  was  drawn  for  the  debt  did  not 
affect  his  liability,  thus  in  effect  holding 
that  the  draft  did  not  merge  the  obligati 
L.R.A.191SB. 


suit  by  the  Dunns  had  for  its  purpose  also 
the  ascertainment  of  the  corporate  assets, 
the  collection  of  the  statutory  double  lia- 
bility, and  the  application  of  both  to  the 
liquidation  of  the  bank's  indebtedness.  To 
this  suit  Osborne  and  other  defendants  ten- 
dered four  pleas  in  abatement;  the  first 
and  fourth  of  which  aver  separate  and  dis- 
tinct, and  not  a  joint  or  joint  and  several, 
liability  due  from  the  bank  to  plaintitTs; 
and  the  second  and  third  of  which  aver  the- 
pendency  and  purpose  of  the  Clark  suit. 

Upon  appeal,  the  decree  in  the  proceeding 
by  Clark  was  reversed,  this  court  holding 
that  the  stockholders'  liability  by  virtue  of 
tbe  statute  was  an  asset  of  the  bank,  and 
as  such  collectable  by  the  trustee.  Clark 
V.  Bank  of  Union,  —  W.  V»,  — ,  78  S-  E. 
785. 

But,  before  entry  of  the  decree  thus  re- 
versed, the  circuit  court  heard  both  causes 
conjointly,  referred  them  under  the  double 
caption  to  a  master  commissioner,  who 
made  three  reports  under  the  court's  di- 
rection and  pursuant  to  its  several  orders 
for  this  purpose,  and  sustained  the  motion 
of  the  Dunns  to  strike  the  pleas  in  abat^ 
ment  from  the  file.  Though  of  this  ruling 
Dpou  the  pleas  complaint  is  now  made,  we 
do  not  deem  it  sufficiently  prejudicial  to 
warrant  reversal.  Ko  one  is  thereby  in- 
jured, escept  in  respect  of  costs,  the  tax- 
ation of  which  is  subject  to  adjustment  un- 
der the  court's  direction  at  the  close  of  the 
litigation.  As  heretofore  observed,  the 
Dunn  suit  was  not  instituted  until  after 
the  circuit  court  had  held,  though  errone- 
ously, that  Clark  could  not  as  trustee  col- 
lect the  liability  imposed  by  statute.  But, 
had  the  court  held  otherwise,  as  indeed  it 

,  BO  as  to  relieve  the  stockholder  from  lia- 
bility. Freeland  v.  McCultough,  1  Denio. 
414.  43  Am.  Dec.  6S5,  involving  liability 
under  an  act  of  incorporation  making 
stockholders  liable  jointly  and  severally  for 
corporate  debts. 

Attention  is  also  directed  to  Hvatt  t. 
Anderson,  25  Ky.  L.  Rep.  132,  74'  S.  W. 
1094,  rehearing  denied  in  25  Ky.  L.  Rep. 
711,  76  S,  W.  337,  holding  that  rent  accru- 
ing; after  the  defendant  transferred  his 
stock,  under  a  lease  made  by  a  corporation 
while  the  defendant  was  a  stockholder,  is 
a  liability  within  the  meaning  of  a  stat- 
ute making  stockholders  responsible  for  all 
contracts  and  liabilities  of  the  corporation 
to  the  amount  of  their  stock  at  par  value 
in  addition  to  the  amount  of  such  stock. 
and  providing  that  no  transfer  of  stock  shall 
operate  as  a  release  of  any  such  liability 
existing  at  the  time  of  the  transfer. 

A  somewhat  similar  question  was  in- 
volved in  GrifBn  v.  Long,  35  L.R.A.(N.S.) 
855;  see  comment  in  the  note  to  that  case 
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ahould  havB  done,  and  coDSolidated  the 
c&usefl  instea<l  of  hearing  them  as  one,  its 
action  would  not  have  been  erroneouB;  for 
two  causes  between  the  same  parties  and 
involving  the  same  Eubject-matter  may  prop- 
eilj  proceed  together  to  flnal  determination 
as  one  suit.    Moabj  r.  Withers,  60  Va.  82. 

While  it  appears  that  plaintifl's  are  not 
jointly,  but  are  separately,  interested  in  the 
several  items  of  indebtedness  '\gBinHt  the 
bank,  they  da  hare  a  sudicient  interest  in 
common  to  warrant  the  maintenance  of  this 
proceeding.  Having  euch  interest  in  the 
queationB  at  issue  and  the  relief  sought,  they 
did  not  improperly  join  as  plaiatifFa.  To 
the  extent  of  the  individual  indebtedness 
aevcrally  claimed,  they  had  the  right  alone, 
or  jointly  with  other  creditors,  to  demand 
payment  out  of  the  assets,  the  collection  and 
appropriation  thereof  to  the  liquidation  of 
the  insolvent  bank's  debts,  as  sought  by  the 
two  causes  so  heard  together.  Pom.  Eq. 
Jur.  9  269;  Boshcr  v.  Richmond  J^  H.  Land 
Co-  89  Va.  455,  37  Am.  St.  Kep.  STB,  16  S. 
E.  360;  Snyder  v.  Cabell,  29  W.  Va.  48,  1 
S.  E.  241. 

The  bill  charges,  and  the  report  of  the 
eommiHsioner  shows,  that  on  March  4,  1DD2, 
H.  B.  Dunn  loaned  the  Bank  of  Union 
{5,000,  for  which  it  then  issued  to  him  a 
certificate  of  deposit,  which  it  renewed 
March  18,  1903,  February  2fl,  1904,  April 
18,  1905,  and  April  18,  1906,  and  on  each 
date,  by  indoracment  thereon,  canceled  the 
old  and  issued  a  new  certificate  therefor, 
to  which  time  it  paid  the  interest  then 
due  thereon;  that  on  April  15,  1903,  he 
also  loaned  the  bank  an  additional  $2,000, 
for  which  it  then  issued  to  him  a  certificate, 
which  in  like  manner  it  renewed  April  15, 
1903  and  1906;  that  on  October  22,  1903, 
L.  B.  Dunn  loaned  the  bank  $3,660,  for 
which  it  iaaued  to  him  a  certificate  of  de- 
posit; but  by  payment  on  April  3,  lOOii, 
it  reduced  his  loan  to  $2,000,  for  which  it 
then  issued  a  new  certificate,  and  again 
renewed  it  October  IS,  1905,  and  April  14, 
1905.  The  loans  thus  made  to  each  plain- 
tiff remain  wholly  unpaid,  except  as  hereto- 
fore noted,  and  to  enforce  payment  thereof 
they  instituted  these  proceedings. 

The  plaintiff  H.  B.  Dunn  unites  as  ap- 
pellant, solely,  aa  he  says,  becauae  the  court 
erred  in  decreeing  against  certain  of  the 
stockholders  who,  though  parties  defendant 
to  both  bills,  were  not  served  with  process, 
and  did  not  appear  for  any  purpose  in 
either  cause,  and  demands  the  correction  of 
the  decree  in  this  respect.  Of  course,  to  the 
extent  it  fi.iea  liability  and  decrees  against 
•lefendants  not  served  and  not  appearing, 
the  decree  as  to  them  is  manifestly  errooe- 
nne.  Those  who  are  thus  prejudiced,  so  far 
as  ascertained,  are  Isabelle  G.  Hereford, 
L.R.A.I915B. 


Willie  Mae  McDonald,  Clara  Buck,  Allen 
Caperton,  Francis  G.  Hereford,  Katharine 
H.  Stoddert,  and  Guy  11.  Biasett  They  we, 
however,  not  complaining;  and  he  cannot 
here  complain,  because  through  his  efforts, 
and  without  previous  protest  on  his  part, 
the   decree  was  thus  procured. 

The  inijuiries  of  first  importance  relate 
to  two  propositions  advanced  by  appellants, 
as  to  both  of  which  the  circuit  court  held, 
as  appears  from  its  decree,  adversely  to 
appellants.  To  the  reports  of  the  commis- 
sioner exceptions  were  taken  in  bo  far  as  he 
found  that  the  reissuance  of  the  deposit 
certificates  operated  as  a  novation  of  plain- 
tiffs' indebtedoeHs,  and  that  those  liable 
therefor  were  the  owners  of  shares  of  the 
hank'a  capital  stock  on  the  date  of  the  last 
renewal  certificates.  Theae  exceptions  were 
overruled,  and  the  report  waa  confirmed.  In 
both  respects  the  decree  is  erroneous. 

E.tcept  as  noted,  the  loans  remain  unpaid. 
Liability  therefor  accrued  when  each  plain- 
tiff deposited  his  money  with  the  bank, 
upon  the  understanding,  if  not  upon  an  ex- 
press agreement,  that  they  were  to^  be  treat- 
ed and  deemed  actual  loans  to  the  bank 
upon  interest.  The  certificates  originally 
issued  therefor  were  mere  evidences  of  in- 
debtedness then  contracted.  In  oUier  words, 
the  certiflcatea  were,  in  effect,  the  notes  of 
the  bank,  payable  to  each  plaintiff.  Al- 
though renewed  by  the  subsequent  issuance 
of  other  certificates,  as  previously  observed, 
the  original  liability  was  not  extinguished 
and  a  new  liability  created,  any  more  titan 
a  new  note  pays  an  antecedent  debt,  though 
reduced  to  judgment,  unless  the  parties  so 
intended  or  agreed,  the  burden  of  showing 
such  intention  and  agreement  resting  al- 
ways upon  him  who  claims  the  benefit  of 
the  discharge.  Where  these  conditions  are 
left  in  a  state  of  uncertainty  or  doubt,  a 
renewal,  in  whatever  form  presented,  is  not 
a  payment.  Morrise  v.  Harvey,  75  Va.  720. 
Even  a  negotiable  note,  accompanied  by 
a  receipt  in  full,  does  not  extinguish  a  judg- 
ment. Feamster  v.  Withrow,  12  W.  Va.  611. 
See  also  Moore  T.  Johnson,  34  W,  Va.  672, 
12  S.  E.  918;  3  Minor,  Inst.  pt.  1,  p.  414. 
The  rule  generally  prevailing,  though  not 
without  exceptions,  is  that  a  new  obliga- 
tion given  in  lieu  of  ft  prior  one  does  not 
alone  authoriie  the  presumption  of  payment. 
Sullivan  v.  Saunders,  60  W.  Va.  350.  42 
L.R.A.[N.S.)  1010,  66  8.  E.  497,  19  Ann. 
Gas.  480;  Bowmftn  T.  Miller,  25  Gratt.  331, 
18  Am.  Rep.  086;  Coles  v.  Withers,  33 
Gratt.  187;  Fidelity  In?.  T.  *  S.  D.  Co.  t. 
Shenandoah  Valley  R.  Co.  86  Va.  1,  19  Am. 
St.  Rep.  858,  9  S.  E.  759;  Fidelity  I^an  i 
T.  Co.  V.  Engleby,  Bfl  Va.  169,  37  8.  E.  957; 
State  Bank  v.  Domeatic  Sewing  Mach.  Co. 
99  Va.  411,  86  Am.  St.  Kep.  891,  39  8.  B. 


Cnoogle 


173 


WEST  VIEGINIA  SUPREME  COURT  OP  APPEALS. 


141.    See  also  Barnes  v.  Crockett,  111  Va. 

240,  38  L.R.A.(S.S.)  484,  83  S.  E.  983.  The 
talcing  of  a  new  simple  contrtkct  obligation 
for  a  specialty  debt  does  not  extinguish  the 
latter,  nor  suspend  the  right  of  action  there- 
on. Dudley  v.  Barrett,  86  W.  Va.  383,  66 
S.  E.  507. 

Upon  the  second  proposition,  the  argu- 
ment presented,  if  followed,  would  lead  to 
the  exoneration  of  those  who  held  stock  in 
the  bank  at  any  time  before  the  dates  of 
the  last  renewal  certificates  of  indebtedness, 
provided  they  had  prior  to  that  date  traoa- 
f erred  their  shares.  The  appellees  who 
would  sustain  this  finding  rely  on  %  77, 
chap.  54,  Code  1913  (J  3030),  wherein  it  is 
provided  that  the  transferee  of  stock  in  a 
banking  company  "shall,  in  proportion  to 
hie  shares,  succeed  to  all  the  rights  and 
liabilities  of  the  prior  holder"  thereof.  A 
cursory  e.tamination  of  the  section  cited 
forcefully  suggests  the  sound ness  of  the 
argument  thus  advanced.  But  when  viewed 
in  the  light  of  g  78a  III.  of  the  same  chap- 
ter, together  with  §  6,  art.  11,  of  the  Con- 
stitution, such  contention  is  manifestly  un- 

Section  79a  III.  imparts  express  legisla- 
tive force  and  vigor  to  the  constitutional 
requirement,  and  provides,  in  the  identical 
language  of  the  latter,  that  the  stockholders 
of  every  bank  organized  under  the  provi- 
sions of  that  chapter  "ahull  be  personally 
liable  to  the  creditors  thereof,  over  and 
above  the  amount  of  stock  held  by  them  re- 
spectively, to  an  amount  equal  to  their  re- 
spective shares  so  held,  for  all  liabilities 
accruing  while  they  are  such  stockliolders." 
Both  Constitution  and  atatute  impose  a  per- 
sonal liability  on  stockholders  for  debts 
accruing  while  they  are  such  shareholders  in 
a  banking  corporation, — a  liability  thereby 
made  personal;  not  as  sureties  but  as  prin- 
cipals, for  double  the  amount  of  the  shares 
so  held  by  each  at  them  at  the  date  the 
liability  accrues.  Hobart  v.  Johnson  [C. 
C.)   19  Blatcbf.  369.  8  Fed.  403. 

The  liability  of  the  bank  to  plaintiffs  ac- 
crued the  instant  the  loans  were  made. 
If  not  then,  when  did  it  a<^crue?  To  accrue, 
as  defined  by  lexicographers,  means  to  "come 
into  existence;"  "to  become  Tested."  Tlie 
debts  came  into  existence,  and  became  vest- 
ed as  a  corporate  liability,  when  plaintiffs 
deposited  their  money  with  the  bank  and  it 
was  accepted  by  the  bank  as  a  loan  by  them 
tor  its  benefit.  Therefore,  under  the  statute 
and  Constitution,  those  who  were  then 
stockholders  became  personally  liable  for 
its  repayment,  to  the  e stent  prescribed  by 
the  Constitution  and  statute.  To  hold 
otherwise  would  render  nugatory,  would 
eviscerate,  the  plain  mandatory  provisions 
of  both.  While  the  authorities  varv  in  tlieir 
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views  upon  the  proper  construction  of  eimi* 
lar  provisions,  the  construction  here  pro- 
posed flnds  ample  support  in  the  following 
i:  Moss  V.  Oakley,  2  Hill,  26j,  12  Mor. 
Hep.  1 ;  Judson  t.  Rossie  Galena  Co. 
0  Paige,  598,  33  Am.  Dec.  o8D ;  Harger  v. 
MeCullough,  2  Denio,  IIB;  Tracy  v.  Yates, 
IS  Barb.  152;  Phillips  v.  Tberasson,  11  Hun, 
141;  Williams  v.  Uanna,  40  Ind.  535,  15 
Mor.  Min.  Rep,  73;  Chesley  v.  Pierce,  32 
N.  H.  388;  Larrabee  v.  Baldwin,  35  Cal. 
155;  Xorris  v.  Johnson,  34  Md.  485;  Flee- 
son  r.  Savage  Silver  Min.  Co.  3  Nev.  157,  8 
Mor.  Min.  Rep.  153;  Windham  Provident 
Inst,  for  Sav.  v.  Sprague,  43  Vt.  502;  The- 
buB  V.  Smiley,  110  III.  316.  See  note  to 
Thompson  v.  Reno  Sav.  Bank,  3  Am.  St. 
Rep.  N60,  for  the  various  holdings  on  this 
subject.  Of  the  liability  thus  imposed  on 
stockholders,  Morawetz,  in  his  work  on  Cor- 
porations (g  87B1,  says  it  is  a  liability  for 
which  they  are  bound  as  "for  debts  which 
they  themselves  owe  in  a  corporate  ca- 
pacity," and  not  as  mere  sureties  or  guar- 

But  this  construction  docs  not  impair  the 

efficacy,  nor  is  it  in  contravention,  of  the 
provisions  of  §  77.  They  are  not  necessarily 
inharmonious  or  incDnaistent.  Both  may 
stand  together.  Wnile  g  7Sa  IIL  imposes 
liability  on  a  stockholder  for  a  debt  accru- 
ing while  he  remains  the  owner  of  bank 
stock,  he  exonerates  himself,  for  subsequent 
debts  accruing,  by  a  transfer  thereof. 
Such  subsequent  liability  devolves  upon 
the  transferee,  pursuant  to  §  77.  By  thkt 
section,  the  latter  does  not  succeed  to  the 
profits  theretofore  paid  as  dividends  on  the 
stock  out  of  the  bank's  earnings.  If  the 
transferee  succeeds  to  past  liabilities,  why 
does  he  not  succeed  to  the  benefits  previous- 
ly accruing,  paid  to  and  enjoyed  by  the  for- 
mer owner  T  If  the  assignee  of  the  shares 
succeeds  to  the  liability  of  the  assignor,  why 
does  he  not  also  succeed  to  the  former  rights 
of  the  assignor!  The  section  says  he  shall 
succeed  to  all  the  rights  and  liabilities  of 
the  prior  holder,  and  yet  no  one  would  con- 
strue its  language  to  mean  tliat  the  benefit 
of  the  antecedent  rights  would  pass  to  the 
transferee.  The  manifest  purpose  and  in- 
tent of  the  legislative  enactment,  as  ex- 
pressed by  this  section,  is,  when  properly 
snalyzed  'in  the  light  of  S  78a  III.,  that 
the  transferee  succeeds  to  the  rights  and 
liabilities  which  accrue  by  virtue  of  the 
shares  subsequent  to  the  change  o£  owner- 
ship. As  thus  construed,  the  two  sections 
are  not  inconsistent.  This  interpretation 
gives  effect  and  validity  to  both,  and  en- 
forces the  mandatory  constitutional  pro- 
vision under  which  they  were  enacted.  That 
it  may.  under  some  circumstances  and  con- 
ditions, operate  oppressively,  does  not  afford 
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a  sufficient  reaaon  for  holdiag  contrary  to 
the  man t feat  purpose  and  plain  njandate 
of  the  sections  cit«d.  Hardships  are  un- 
avoidable, whether  assignor  or  assignee  as- 
sumes the  burdens  imposed.  The  construc- 
tion given  prevents  impoaition  by  an  as' 
dignor  who  transfers  hit  stock  in  a  banking 
corporation  whose  tcndencj  towards  insolv- 
ency he  reasonably  suspects,  bnt  of  which 
he  may  not  have  any  deHnite  information, 
and  thereby  relieves  himself  from  the  lia- 
bility imposed  by  statute  for  the  protec- 
tion of  the  creditor  who  deposits  In  or  loans 
bis  money  to  the  bank  because  of  his  confi- 
dence in  tbe  integrity  and  sound  business 
judgment  of  its  stockholders. 

We  therefore  reverse  the  decree  of  August 
4,  1011,  and  remand  the  cause  for  further 
proceedings  therein,  according  to  the  prin- 
ciples herein  anaounced  and  otherwise  ac- 
cording to  equity. 


IOWA  SUPREME  COURT. 

J.  J.  SNOUFFER,  Jr.  et  a!.,  Appts., 

CITY  OF  TIPTON  et  al. 

(lai   Iowa,  223,  ]42  N.  W.  07.) 

Injunction  —  temporary  diaaolallon. 

1.  A  temporary  injunction,  granted  with- 
out notice,  to  prevent  a  city  from  interfer- 
ing with  tbe  removal  of  a  pavement  by  a 
contractor  who  has  not  been  paid  for  his 
work,  should  be  dissolved  where  the  im- 
provement has  been  a  subject  of  contention 
beffwe  the  courts  for  years,  and  the  con- 
tractor has  not  established  his  right  to  re- 
move it. 

JadKcment  —  res  Judicata  —  right  to  re- 
nkore  paving  material, 

2.  A   judgment   denying   tbe    right   of   a 


contractor  to  recover  for  a  street  pavement 
is  not  Conclusive  against  the  right  of  the 
contractor  to  remove  hia  material  from  the 

Public  Improvement  —  right  to  remove 
material  not  paid  for. 

3.  A  contractor  for  a  street  pavement 
who  lias  not  been  guilty  of  fraud  or  wilful 
wrong  may,  upon  the  refusal  of  the  city 
to  pay  for  the  work  because  it  docs  not 
comply  with  the  contract,  remove  his 
material  if  he  can  do  so  without  serious 
inconvenience  or  injury  to  the  municipality 
or  abutting  property  owners. 
Limitation    ot    action    —    removal    ot 

street  pavement. 

4.  The  statute  of  limitations  does  not 
run  against  the  right  of  a  street  contractor 
to  remove  a  pavement  for  which  he  has  not 
been  paid,  white  he  is  endeavoring  to  re- 
cover payment  for  his  work. 

Laches  —  removal  ot  street  pavement. 

5.  Street  paving  contractors  cannot  be 
charged  with  laches  in  failing  to  attempt 
to  remove  a  pavement  for  which  they  have 
not  been  paid  until  the  termination  of  liti- 
gation In  which  they  are  attempting  to 
enforce  payment  for  the  work. 
Injunction  —  against  Interference  vrltli 

removlKK  pavement. 

6.  Injunction  lies  to  prevent  a  municipal 
corporation  from  interfering  with  the  re- 
moval of  a  pavement  by  a  street  contractor 
who  has  not  been  paid  for  his  work  because 
it  did  not  comply  with  the  contract. 


(Wvai 


■,  Ch.  J„  dissen 
(June   7,   1813.) 


.8.) 


APPEAL  by  plaintiffs  from  a  judgment  ot 
the  District  Court  for  Cedar  County, 
dissolving  an  injunction  restraining  defend- 
ants from  interfering  in  any  way  with 
plaintiffs  in  removing  a  pavement.    Affirmed 

Statement  by  Deemer,   J.: 

Suit  in  equity,  to  enjoin  the  defendants. 


Xote,  —  night  of  aetler  of  property  to 
tnuntclpal  corporation  under  ^nvalld 
oontract  to  retake  or  remove  the 
property  upon  rrfugal  of  pawnumt. 

It  is  pointed  out  in  a  note  on  this  subject 
in  20  L.R.A.(N.S.)  110,  to  which  this  note 
is  supplemental,  that  a  municipality  can- 
not acquire  property  under  an  invalid  con- 
tract, and,  on  this  ground,  evade  payment 
either  of  the  contract  price  or  the  reason- 
able value  of  the  property,  and  also  retain 
the  property;  at  least,  wiiere  the  contract 
is  not  wholly  beyond  the  power  of  the  cor- 
poration to  make,  or  violative  of  public 
Elicy.  If  the  contract  is  invalid  merely 
xuee  not  entered  into  in  accordance  with 
statutory  requirements,  and  the  seller  has 
acted  in  good  faith  in  the  matter,  he  will 
be  allowed  to  recover  the  propertv.  Wheth- 
L.R.A.lfll5B. 


er  be  Is  entitled  to  recover  the  property 
when  the  contract  is  entirely  beyond  the 
power  of  the  corporation  to  make,  or  is 
violative  of  public  policy,  is  not  entirely 
clear  from  the  cases.  No  reason  is  per- 
ceived for  making  any  distinction  between 
a  contract  invalid  merely  because  of  some 
irregularity,  and  a  contract  void  because 
beyond  the  power  of  the  corporation  to 
make,  unless  the  subject-matter  of  the 
contract  has  been  so  appropriated  that  it 
could  not  be  removed  without  causing  in- 
jury to  other  property  of  the  corporation. 
In  such  case  the  right  to  remove  tne  prop- 
erty might  be  denied,  bnt  when  the  contract 
was  irregular  merely,  compensation  would 
he  given. 

The  general  doctrine  of  permitting  the 
recovery  by  the  seller  of  property  received 
by  a  municipality  under  an  invalid  contract 
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tli«  city  of  Tipton,  the  county  of  Cedar,  and 
the  officers  of  each,  including  the  county 
attorney,  city  solicitor,  the  county  sheriff, 
and  certain  private  citizens,  from  prosecut- 
ing, eitlier  civilly  or  crinjinally,  or  from  in- 
terfering in  any  way  with  piaintifT,  its 
agents  or  employees,  in  removing  a  certain 
pavement  and  gutter  and  paving  and  gutter- 
ing material,  laid  in  the  streets  of  the  de- 
fendant city  by  the  plaintiffs  herein.  A 
temporary  writ  of  injunction  issued  as 
prayed,  which,  upon  motion,  was  afterwards 
dissolved;  and  certain  of  the  defendants 
filed  demurrers  to  the  original  petitioi  and 
an  amendment  thereto,  and  these  demurrers 
were  also  sustsined,  and  plaintilTB'  petition 
was  dismissed.    Plaintiffs  appeal. 

Messrs.  Redmond  A  Stewart  and  R.  R. 
Lraeh  for  appellants. 

Messrs.  C.  O.  Holing.  J.  C.  France, 
and  D.  D.  McOIIIlvrHy,  for  appellees; 

There  is  no  claim  or  showing  in  the  plead- 
ings that  plaintiff  would  suffer  irreparable 
injury  by  allowing  the  paving  to  remain  in- 
tact pending  the  decision  in  the  main  caae. 

Dubuque  *  S.  C.  R.  Co.  v.  Cedar  Falls 
&  M.  E.  Co.  76  Iowa,  702,  39  N.  W.  691; 
Security  Sav.  Bank  v.  Carrol!,  128  Iowa, 
230,  103  X.  W.  379;  Council  Bluffs  v.  Stew- 
art, 51  Iowa,  385,  1  N.  W.  628;  Ewing  v, 
\VebBter  City,  103  Iowa,  228,  72  K.  \V.  511. 

The  temporary  injunction,  if  it  had  been 
permitted  to  stand,  would  have  transferred 
the  possession  of  the  property  from  the  city 
to  the  plaintiffs,  without  their  right  there- 
to, if  any  they  had,  having  been  determined, 
for   which   purpose   an   injunction   will   not 

1  High,  Inj.  2d  ed.  g  353;  Lacaesagne  t. 
Chapuis,  144  U.  S.  119,  36  L.  ed.  360,  12 
Sup.  Ct.  Ecp.  059;  Hall  v.  llcnninger,  145 
Iowa,  230,  139  Am.  St.  Rep.  412,  121  N\  W. 
6;   Doige  v,  Bruce,   141  Iowa,   210,   119   N. 

is  applied  in  Srtoui'FEB  t.  Tipton  to  street 
paving,  the  payment  of  which  was  not  en- 
forceable because  the  pavement  was  not 
laid  in  accordance  with  the  contract;  and 
it  is  held  that  the  contractor  may  remove 
such  pavement  if  it  can  be  done  without 
injury  to  the  street.  In  support  of  this 
holding  the  court  refers  with  approval  to 
the  note  in  20  L.R.A.fX.S.)   110. 

And  it  has  be»i  held  that  while  the  sale 
of  articles  to  a  municipality  under  a 
tract  reserving  title  in  the  seller  is  \ 
because  creating  an  indebtedness  beyond 
the  power  of  the  corporation  to  contract 
without  the  assent  of  the  electorate,  and 
that  hence  no  recovery  may  be  had  on  the 
contract,  either  of  the  consideration  or  the 
property,  nevertheless,  since  the  contract 
IS  invalid  merely,  as  distinguished  from 
ill^ai,  the  seller  may  recover  the  property, 
not  under  the  contract,  but  according  to 
the  principle  of  primary  justice.  General 
L.R.A.1915B. 


W.  624;  Currier  v.  Jones,  121  Iowa,  163,  9S 
N.  W.  766;  22  Cyc.  817;  Chicago  G.  W.  R. 
Co.  V.  Iowa  C.  R.  Co.  142  Iowa,  459,  IIB  N. 
W.  201;  Minneapolis  k  St.  L.  R.  Co.  Chi- 
cago, M.  k  St.  F.  R.  Co.  lis  Iowa,  681,  88 
N.  W.  1082. 

To  have  permitted  the  temporary  injunc- 
tion to  stand,  or  to  have  refused  to  dissolve 
the  same,  would  have  been  to  grant  to  plain- 
tiffs the  only  relief  which  they  sought  on 
a  temporary  injunction,  and  would  have  de- 
prived the  defendants  of  a  hearing  on  th« 
merits  of  the  case,  and  would  have  inflicted 
upon  defendants  a  great  and  irreparable  in- 
jury. 

n'iiigert  V.  Tipton,  134  Iowa,  07,  108  N. 
W.  1035. 

D«emer,  J.,  delivered  the  opinion  of  the 

This  seems  to  be  the  last  case  of  a  series 
which  have  come  to  this  court,  involving 
the  construction  of  a  curb  snd  gutter  and 
a  certain  pavement  In  the  city  of  Tipton. 
The  first  of  tliese  cases  involved  the  ques- 
tion as  to  whether  or  not  the  improvement 
was  completed  according  to  contract,  and 
the  right  of  the  city  to  issue  assessment 
certificates  to  the  contractor  on  account 
thereof.  This  court  held  that  the  work  had 
not  been  completed  according  to  contract, 
and  that  abutting  property  should  not  bo 
assessed  with  the  cost  thereof.  See  Wingert 
V.  Tipton.  134  Iowa,  07,  108  N.  W.  1035,  111 
N.  W.  432.  It  should  be  remarked  paren- 
thetically that  plaintiff  reported  the  work- 
as  completed  some  time  in  October  of  the 
year  1903.  Failing  to  secure  its  assess- 
ment certiScates,  plaintiff  brought  c  suit 
in  which  tliey  sought  to  have  a  lien  estab- 
lished against  property  abutting  upon  the 
streets  which  bad  been  paved,  to  the  amount 
of  the  value  of  such  improvement,  and  in 
this  they  failed.    See  Snouffer  v.  Grove,  139 

Electric   Co.   v.   Ft.   Deposit,   174   Ala.   179, 

And  the  doctrine  of  that  state  is  asserted 
in  Mobile  v.  Mobile  Electric  Supply  Co.  ti 
Ala.  Apj).  131,  80  So.  426,  to  be  that  where 
a  municipality  receives  property  under  an 
invalid  contract  which,  however,  is  not  il- 
legal, the  seller  may  have  restitution  of  the 
property,  or  he  may  recover  from  the  cor- 
poration on  implied  contract  the  reasonable 
value  thereof. 

It  is  within  the  power  of  the  legislature 
to  provide  that  where  a  cmitract  by  a  muni- 
cipality for  a  sewer  is  invalid,  and  hence 
the  municipality  is  unable  to  pay  for  it, 
the  title  shall  remain  in  the  person  building 
it.  Jordan  v.  Lngansport.  178  Ind.  629, 
99  N.  E.  1060,  1061. 

For  other  remedies  against  municipality 
in  case  of  an  invalid  contract,  see  note  to 
Hagerman  T.  Haserman,  L.R.A.1915A,  904. 
A.  G.  S. 
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Iowa.  488,  lie  N.  W.  10S8.  They  then  com- 
menced an  action  on  the  quantvm  nt^ruil 
againat  tbe  cit;  fwd  others,  and,  as  part  of 
the  relief  prayed,  asked  that  a  lien  be  estab- 
liriied  against  the  improvement  for  the 
value  thereof,  and  this  action  also  (ailed. 
See  Snouffer  v.  Tipton,  150  Iowa,  73,  129 
K.  W.  345,  Ann.  Cas.  iei2D,  414.  In  each 
and  all  of  these  cases  plaintiffs  asserted  that 
thej  had  performed  the  work  according  to 
contract.  In  one  of  them,  plaintiffs  averred 
that  they  had  offered  to  reconstruct  the 
pavement  to  make  it  comply  with  the  terms 
of  the  contract,  but  i>i  that  it  wae  held  that 
the  offer  came  too  late.  The  result  haa 
been  that  the  plaintiffs  have  received  noth- 
ing for  the  improvement  constructed  by 
them,  and  this  improvement  has  remained 
in  the  city  streets  since  it  was  originally 
constructed;  neither  the  plaintiff  nor  the 
city  doing  anything  toward  remedying  the 
defects  which,  this  court  held,  existed  there- 

The  facts  with  reference  to  this  prior  liti- 
gation, the  pleadings,  decrees,  and  records 
of  the  testimony  taken  therein,  as  set  out 
in  the  petition  filed  in  this  case,  and,  in 
addition  thereto,  plaintiff,  among  other 
things,  alleged: 

"'Par.  6.  That  the  contract  hj  its  terms 
provided  that  reconstruction  of  the  work 
might  take  place  at  any  time  before  it  was 
paid  for,  and  provided  also  that  the  de- 
fendant city  might  reconstruct  and  charge 
bacic  the  expense  thereof  to  the  plaintiff, 
and  the  city  council  itself,  by  resolution, 
after  the  eommcncement  of  said  action,  de- 
ferred further  consideration  of  assessment 
and  payment  for  said  work  by  the  adoption 
and  approval  of  the  following  record:  'The 
matter  of  the  assessment  of  paving  under 
the  Snouffer  t  Ford  contract  and  the  issu- 
ance of  certificated  against  abutting  prop- 
erty therefor  was  deferred  pending  the 
hearing  and  decision  upon  tbe  injunction 
restraining  the  city  council  from  assessing 
said  paving  or  the  issuing  of  certificates, 
issued  in  the  case  of  Wingert  v.  Tipton,  by 
district  court  of  this  county,  until  such 
time  as  said  injunction  is  dissolved  or  final- 
ly heard,  and  then  the  matter  of  the  aaaess- 
ment  of  said  paving  and  issuing  of  certifl' 
cates  shall  be  taken  up  at  the  first  regular 
meeting  after  the  dissolution  or  disposition 
of  said  injunction  or  on  a  specially  called 
meeting  therefor.'  That  at  the  next  regular 
meeting  of  the  city  council  of  the  defendant 
city,  held  after  the  announcement  of  the 
opinion  of  the  snpreme  court  in  the  case 
of  Wingert  v.  Tipton,  held  on  October  1, 
1006,  and  at  the  following  regular  meeting 
thereof  in  the  same  year,  the  plaintiff  in 
this  case  offered  both  orally  and  in  writing 
to  reconstruct  the  pavement  up  to  the  strict 
L.R.A.1015B. 


reqnirementa  of  tbe  contract,  but  the  city 
council  ignored  the  offer  and  did  nothing. 
This  plaintiff,  under  the  contract  aforesaid, 
as  according  to  Its  terms  and  under  the  con- 
struction thereof  theretofore  adopted  by 
both  this  plaintiff  and  said  city,  could  do 
nothing  toward  reconstruction  of  said  pave- 
ment without  inspection,  supervision,  direc- 
tion, and  co-operation  of  the  defendant  city 
and  its  officers.  This  offer  to  reconstruct 
was  made  after  the  filing  of  said  opinion, 
but  before  any  decree  of  injunction  or  other 
remedy  had  been  rendered  or  entered  in  the 
supreme  court  in  aaid  cause,  which  decree 
was  in  fact  entered  on  the  12th  day  of  De- 
cember, 1906. 

"Par.  7.  Thereafter,  the  plaintiff  sought 
to  recover  on  guanliim  meruit  from  some  of 
the  abutting  property  owners  on  said  por- 
tions of  Meridian  and  Fourth  Btrrets,  and 
also  sought  to  recover  so  much  as  said  pave- 
ment was  worth  from  the  city,  but  was  de- 
feated in  both  of  said  forms  of  action. 

"Par.  8.  Thereafter,  the  plaintiff  caused 
to  be  served  by  the  sheriff  of  Cedar  coun^, 
Iowa,  on  each  member  of  the  city  council 
of  the  defendant  city  of  Tipton,  and  mayor 
thereof,"  a  notice  in  writing  to  the  effect 
that,  in  view  of  the  failure  of  the  city  to 
accept  and  pay  for  the  pavement,  or  to  allow 
plaintiff  to  reconstruct  or  remedy  the  de- 
fects therein,  it  would,  with  as  little  dis- 
turbance to  public  travel  and  convenience 
aa  possible,  and  without  disturbing  the 
grade  or  the  parking,  proceed  on  the  8th  day 
of  May,  1011,  to  remove  the  pavement  and 
curbing  from  the  streets.  It  also  averred 
that  "at  the  first  regular  meeting  of  said 
council  in  May,  1911,  it  read  the  said  notice 
to  said  council  in  session,  by  and  through 
its  attorney,  K.  R.  Leech ;  and  the  plaintiff, 
prior  to  the  service  of  said  notice,  orally 
notified  the  said  mayor  and  said  councilmen 
that  it  would  take  up  and  remove  said  pave- 
ment and  curbing,  nnd  expeditiously,  and 
not  to  interfere  thereby  with  travel  upon 
the  streets,  and  would  leave  said  streets 
upon  which  paving  had  been  laid  by  it  as 
aforesaid  in  as  good  or  better  condition  than 
they  were  before.  Snouffer  &  Ford  b^an 
the  work  of  putting  down  said  pavement, 
and  that  all  of  the  same  could  be  done  with- 
out material  injury  to  said  streets.  That 
in  truth  and  In  fact  said  removal  of  said 
paving  and  curbing  can  be  accomplished 
without  material  inconvenience  to  the  use 
of  said  streets,  and  without  material  in- 
jury to  the  streets  themselves,  and  the  re- 
moval will  leave  said  streets  in  tubetantial- 
ly  as  good  condition,  or  better,  than  they 
were  before  the  pavement  and  curbing  afore- 
said was  placed  thereon. 

"Par.  9.  That  pursuant  to  said  notices, 
the  plaintiff  and  its  employees  commenced 
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on  the  8th  day  of  May,  1911,  to  remove  the 
said  pavement  and  curbing,  but  the  defend- 
ant city,  acting  through  its  officers  aod 
agents  for  and  on  behalf  of  said  city,  and 
some  of  the  property  owners,  made  defend- 
ants herein,  who  owned  property  abutting 
on  said  paved  ajid  curbed  streets,  arrested 
the  men  engaged  in  said  removal  for  a  viola- 
tion of  S  4703  of  the  Code  of  Iowa;  and 
again,  on  or  about  May  23,  1911,  when  said 
work  of  removing  was  resumed,  repeated 
said  arrest,  and  again  threaten  to  arrest 
the  plaintiff  or  any  of  its  employees  who 
may  attempt  to  or  start  upon  said  removal, 
and  in  this  manner  and  ways  the  defendant 
city  of  Tipton  and  some  of  the  other  defend- 
ants, the  plaintiff  cannot  specify  them, 
through  the  officers  and  agents  of  said  de- 
fendant city  and  the  county  of  Cedar,  re- 
fuse to  permit  the  plaintiff  to  remove  said 
paving  and  curbing  as  proposed,  and  have 
interfered  with  and  threaten  to  interfere 
with  and  prevent  said  removal  of  said  pav- 
ing and  curbing  by  the  plaintiff  and  its 
employees. 

"Par,  10.  That  the  defendants  and  none 
of  them  have  paid  anything  for  said  pave- 
ment and  curbing.  That  said  pavement  and 
curbing  is  the  property  of  plaintiff.  That 
the  defendants  hare  failed  and  refused  to 
accept  said  pavement  and  curbing  as  in  com- 
pliance with  the  contract  aforeaaid,  and 
have  failed  and  refused  to  reconstruct  the 
pavement  and  curbing  to  comply  with  the 
terms  of  said  contract,  and  charge  the  ex- 
pense thereof  to  the  plaintiff,  as  said  con- 
tract provides  they  might  do;  and  on  the 
proposal  and  offer  of  the  plaintiff,  as  under 
the  terms  of  said  contract  it  might  before 
final  payment  for  said  pavement  and  curb- 
ing, to  reconstruct  Said  pavement  to  the  full 
requirements  of  said  contract,  and  aaking 
the  supervision  and  approval  of  said  recon- 
struction by  the  oSicers  of  said  city,  as 
plaintiff  was  bound  to  do,  the  defendant 
city  and  its  oiliccra  refuse  and  neglect  to  do 
anything  or  to  permit  said  reconstruction, 
and  all  defendants  have  failed  and  refused 
to  pay  anything  for  said  pavement  and  curb- 
ing, and  refuse  to  permit,  and  prevent  the 
taking  up  and  removal  of  the  same,  and  it 
is  their  expressed  purpose  and  intention  so 

"Par.  11.  The  plaintiff  baa  no  plain, 
speedy,  or  adequate  remedy  at  law,  and ' 
will  suffer  irreparable  injury  if  delayed  In 
the  taking  up  of  said  pavement  and  curbing, 
and  will  be  harassed  and  annoyed  by  a 
multiplicity  of  suits,  criminal  and  civil, 
without  just  or  legal  ground  therefor." 

In  amendment  to  the  petition  plaintiff 
alleged! 

"Par.  12.  That  the  purpose  of  Gling  the 
information  and  prosecutions  against  the 
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plaintiff  and  its  employees,  as  alleged,  wa* 
to  prevent  the  removal  of  said  paving  and 
curbing  by  the  plaintiff  and  its  employees, 
and  in  an  action  in  the  Cedar  county  dis- 
trict court,  styled  E.  Barr  v.  Brady  Piatt, 
Sheriff,  in  which  the  said  E.  Barr,  one  of 
the  employees  of  this  plaintiff,  had  been 
arrested  as  alleged  in  the  petition  herein, 
was  discharged  on  the  hearing  in  habeas 
corpus  from  said  arrest,  and  therein  said 
prosecutions  were  held  to  be  without  merit, 
and  by  reference  the  judgment,  finding,  and 
decree  of  the  court  in  said  cause,  filed  in 
the  Cedar  county  district  court  on  or  about 
June  3,  ISll,  is  made  a  part  of  this  amend- 
ment and  petition  without  setting  out  th* 
same  in  full  herein."  And,  after  pleading 
all  the  proceedings  in  the  cases,  to  which 
we  have  referred,  they  further  stated  that 
".  .  .  by  reason  of  said  suits  and  the 
records  therein,  and  other  ways,  the  defend- 
ants had  actual  and  constructive  notice  and 
kuowledge  of  the  fact  that  SnoulTer  &  Ford 
had  constructed  said  pavement  and  curbing, 
that  it  was  unpaid  for  and  unasaessed,  and 
that  Snouffer  &,  Ford  were  contending  and 
seeking  to  recover  compensation  therefor, 
and  that  in  that  way  and  manner  the  said 
Snouffer  &  Ford  elaiined  to  own  the  pave- 
ment and  curbing  all  since  the  time  it  was 
constructed  by  Snouffer  &  Ford  to  the  pres- 
ent time,     ..." 

The  prayer  was  not  only  for  an  injunc- 
tion, but  also  for  general  equitable  relief. 
As  already  indicated,  a  temporary  writ 
of  injunction  was  issued,  which  was  dis- 
solved upon  motion,  and  some  of  the  defend- 
ants demurred  to  the  petition  as  amended, 
and  the  demurrers  were  sustained.  The  ap- 
peal challenges  the  correctness  of  the  rul- 
ings on  the  motion  to  dissolve  and  also  on 
the  demurrer  to  the  petition  as  amended. 

I.  We  are  well  satisfled  with  the  'rul- 
ing on  the  motion  to  dissolve  the  temporary 
writ.  It  was  granted  without  notice,  and 
the  effect  thereof  would  have  been  to  permit 
plaintiffs  to  proceed  with  the  removal  of  the 
pavement  and  curbing  without  let  or  hin- 
drance, before  a  hearing  upon  the  merita  of 
the  controversy.  By  the  time  the  case  could 
reasonably  have  been  brought  on  for  hear- 
ing 00  the  merits,  the  improvement  would 
have  been  removed  and  it  coutd  not  have 
been  replaced;  nor  could  the  damages  done 
by  the  removal  thereof,  in  the  event  it  were 
found  the  removal  was  wrongful,  welt  have 
been  measured  by  any  known  scale- 
While  courts  have  targe  powers  in  the 
matter  of  issuing  writs  and  processes,  they 
should  exercise  great  care  in  granting 
temporary  writs  of  injunction  against  the 
usual  and  ordinary  processes  of  the  law. 
Ordinarily  these  writs  are  to  preserve  the 
tlatue   qw>   or   to   save   the   plaintiff   from 
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great  injury  which  might  ariae  belore 
trial  upon  tlie  merits.    There  ia  no  ahowing 
tlittt  plaiotifl  would  suSer  uiy  damages  by 
allowing  the    improvement    to    remain 
the  rooditioQ  it  was  when  the  petition  v 
filed,   and,   aa   a   general   rule,    until   it 
found  that  one  is  entitled  to  the  poseesaion 
of   property,   the   title   to  which   la   in 
put«,  a  temporary  writ  which  will  tranafer 
the   poBseaalon   from   one   to   the   other,    oi 
otherwiae  interfere  with  the  status  giio,  will 
not    be    allowed.      Hall    v.   Henningcr,    14E 
Iowa,  230,  139  Am,  St.  Rep,  412,  121  N.  W. 
6;  Minneapolia  I.  St.  L.  R.  Co.  v.  Chicago, 
M.  t  St.  P.  R.  Co.  lie  Iowa,  aai,  88  N.  W. 
1082;  Chicago  G.  W.  R.  Co.  v.  Iowa  C.  R. 
Co.  142  Iowa,  459,  118  N.  W.  281;  Wingert 
■».  Tipton,  134  Iowa,  97,  108  N.  W.  1035,  111 
X,    W.    432;    Chamberlain    v.    Brown,    144 
Iowa,  601.  123  N.  W.  161. 

Again,  it  ia  unuBual  for  courts  of  equity 
to  restrain  either  criminal  or  quasi  crii 
nal  proceedings.  Home  Sav.  &  T.  Co. 
Hicka,  118  Iowa,  114,  80  N,  W.  103;  Ewing 
T.  Webster  City,  103  Iowa,  226,  72  N.  W. 
511.  Exceptions  are  made  in  ca^es  where 
plaintiff's  property  would  be  j-laced  in 
jeopardy,  taken  without  due  process  of  law, 
and  perhaps  in  aome  others.  Vide  Dobbins 
V.  Los  Angelea,  195  U.  S.  223,  40  L.  ed.  169, 
25  Sup.  Ct.  Rep.  18;  Joseph  Schlitz  Brewing 
Co.  V.  Superior,  117  Wis.  297,  93  N.  W. 
1120;  Austin  v.  Austin  City  Cemetery  Aaao. 
87  Tex,  330,  47  Am.  St.  Rep.  lU,  28  S.  W. 
528.  But  this  case  does  not  fall  within  any 
of  these  eiceptione.  The  improvement  has 
been  a  auhject  erf  contention  for  nearly  ten 
years,  and  it  haa  not  yet  been  determined 
that  plaintiffs  are  the  owners  of  or  are  en- 
titled to  remove  the  same.  In  view  of  the 
facts  appearing  of  record,  the  tria!  court 
was  right  in  dissolving  the  temporary  writ 
of  injunction. 

II.  The  demurrer  to  the  petition  as 
amended  presents  much  broader  and  more 
doubtful  propositions.  It  ia  the  general 
equitable  one,  and  the  only  means  we  have 
(or  determining  the  exaet  grounds  thereof 
is  to  consult  appellees'  brief  made  for  this 
appeal  The  trial  court  filed  no  written 
opinion,  but  sustained  the  demurrers  gen- 
erally. 

Among  other  thinga,  defendants  aay  tliat 
plaintiffs'  right  to  the  pavement  and  curb- 
ing has  already  been  adjudicated  against 
them  in  some  of  the  cases  to  which  we  have 
referred.  But  this  cannot  be  so,  for  in  none 
of  the  prior  eases  was  there  an  issue  as  to 
who  owned  the  material;  nor  were  any  of 
the  parties,  unless  it  be  these  defendants, 
ecHitendiDg  that  the  improvement,  or  the 
materials  of  which  it  was  composed,  be- 
longed to  the  plaintiff.  In  all  the  prior 
actions,  plaintiffs  wero  seeking  to  recover 
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either  the  contract  price,  or  the  mftrket 
value  of  the  improvement  on  the  theory  that 
it  had  been  constructed  for  the  defendants 
or  some  of  them,  under  contract,  or  that  it 
had  been  accepted  and  used  by  them  or  some 
of  them,  and  that  by  reason  of  that  fact 
they  should  pay  either  the  owitraet  price,  or 
the  market  value  thereof.  They  were  also 
insisting  that  assessments  against  abutting 
property  should  have  been  made  by  the 
city  authorities,  as  provided  by  atatute,  and 
that  they  had  either  complied  with  their 
contract,  or,  in  one  of  the  cases,  that  they 
were  ready  to  do  so.  Each  and  all  of  the 
defendants  interested  in  this  controversy 
were  insisting  that  they  were  not  liable  to 
pay  for  the  improvement,  and  it  is  con- 
ceded that  plaintiff  has  not  been  paid  there- 
for. If  defendants  have  any  right  thereto, 
it  ia  not  because  of  an  adjudication  giv- 
ing them  the  title  or  because  they  hart 
paid  for  the  same,  and  there  has  l>een  no 
finding  in  any  of  the  prior  cases  as  to 
where  the  title  was  or  now  ia.  So  that 
there  is  no  merit  in  the  claim  of  former 
adjudication.  Plaintiffs  could  not,  in  any 
of  the  prior  cases  brought  by  them,  have 
injected  a  claim  to  ownership  of  and  right 
to  remove  the  property.  Such  an  issue 
would  not  have  been  germane  to  the  issue* 
then  tendered,  and  plaintiffa  are  not  there- 
f<H'e  concluded  by  reason  of  the  rule  that 
an  adjudication  settles  not  only  the  issuea 
expresaly  made,  but  also  all  other  iasuea 
neccasarily  involved,  or  which  might  hav« 
been  introduced  into  the  case.  An  examina- 
tion of  these  prior  cases  and  of  the  issues 
presented  and  determined  is  the  only  cita- 
tion that  seems  to  be  needed  in  support  of 
our  conclusion  here. 

Appellees  say,  however,  that  this  improve- 
ment, which  was  laid  upon  a  public  street, 
the  fee  title  to  which  was  in  the  city,  was  a 
permanent  one,  was  intended  to  and  did  in 
fact  bectmie  a  part  of  the  street,  waa  so 
constrneted  as  that  it  became  a  part  of  the 
realty  and  also  an  appurtenance  to  the  abut- 
ting lots,  and  that  for  these  reasons  it  can- 
not and  should  not  be  removed,  even  though 
the  removal  may  be  accomplished  without 
injury  either  to  the  street  or  to  the  property 
owners.  Both  the  city  and  the  property 
owners  have,  at  ail  times,  refused  to  accept 
and  pay  for  the  improvement  for  the  rea- 
son that  it  did  not  comply  with  the  con- 
tract, and  they  have  successfully  contended 
that    they    cannot    be    held    on    guantum 

The  material  going  to  make  up  the  im- 
provement belonged  to  plaintiffs,  and  they 
have  not  been  paid  therefor,  so  that,  were 
tiiey  of  the  nature  of  personalty,  they  would 
ordinarily  be  removable.  The  close  ques- 
tion here  is  whether  or  not,  by  reason  of 

^  _,    ,C'>()ogle 


178 


IOWA  SUPREME  COURT. 


the  nature  ot  the  improvument,  plaintiflB 
are  without  remedy;  or.  In  other  words, 
have  no  right  to  reclaim  their  property.  In- 
cident to  that  are  some  co lateral  questions. 
aa  Iftchea,  the  statute  of  limitations,  election 
of  remedies,  and  plaintiffa'  rights  under  the 
contract.  Some  of  these  matters  will  be 
discussed  as  we  proceed. 

As  a  general  rule,  one  who  furnishes 
goods  or  material  to  another,  to  be  paid  for 
when  delivered  and  accepted  by  the  vendee, 
may,  in  the  event  the  vendee  refuses  to  ac' 
cept  or  pay  for  the  goods,  rescind  the  con- 
tract and  recover  hack  his  goods;  and  this 
rule  ohtains  even  where  the  property  is  so 
annexed  to  land  as  to  become  a  part  tliereof 
upon  acceptance,  provided  the  removal  may 
be  made  without  injury  to  the  property  to 
which  it  has  been  annexed.  Harrison  Coun- 
ty Ct.  V.  Smith,  15  B.  Mmi.  155;  Perry 
County  V.  Engle,  116  Kv.  594,  76  S.  W,  382; 
Jlarsh  V.  Fulton  County,  10  Wall.  870,  IS 
L.  ed.  1040i  Louisiana  v.  Wood,  102  U.  S. 
294,  28  L.  ed.  153;  Wrought-lron  Bridge 
Co.  V.  Utiea  (C.  C.)  17  Fed.  318;  Lee  v. 
Monroe  County,  52  C.  C.  A.  376,  114  Fed. 
744;  Chapman  v,  Douglas  County,  107  U.  S. 
348,  27  L.  ed.  378,  2  Sup.  Ct,  Rep.  62; 
Fordsville  v.  Postel,  121  Ky.  67,  123  Am. 
St.  Rep.  184,  88  S.  W.  1065. 

Appellee  relies,  however,  upon  the 
thought  that,  as  this  property  became  perma- 
nently attached  to  the  real  estate,  it  wae, 
although  not  accepted  by  the  city  or  by  any 
of  the  property  owners,  what  the  law  de- 
nominates a  fixture,  and  that  it  cannot  be 
removed  by  the  plaintiff. 

Some  confusion  has  arisen  over  the  mean- 
ing of  this  term  "flxture."  As  a  rule,  the 
question  only  arises  where  the  party  making 
the  annexation  is  claiming  the  right  to  re- 
move property  which  he  had  annexed  to  a 
freehold  against  a  stranger  to  the  original 
contract.  In  other  words,  the  doctrine  of 
fixtures  appliee,  aa  a  rule,  to  chattels  an- 
nexed to  a  freehold  in  actions  between  vend- 
or and  vendee  of  the  real  estate,  landlord 
and  tenant,  mortgagor  and  mortgagee,  the 
seller  of  the  fixture  and  a  purchaser,  mort- 
gagee, or  creditor  of  the  freeholder.  Aa  a 
rule,  the  owner  of  land  and  the  seller  of 
personal  property  may  make  any  agreement 
they  choose  regarding  personal  property  to 
be  annexed  or  attached  to  the  land.  Tifft  v. 
Horton,  63  N.  Y.  377,  13  Am.  Rep.  537; 
Taft  V.  Stetson,  117  Mass.  471;  Melhop  v. 
Meinhart,  70  Iowa,  685,  28  N.  W.  545;  Wal- 
ton v.  Wray,  54  Iowa,  531,  6  N,  W.  742; 
Frey-Sheckler  Co.  v.  Iowa  Brick  Co.  104 
Iowa,  4(14,  73  N.  W.  1051.  A  different  ques- 
tion arises  when  rights  of  third  parties  in- 
tervene, and  the  subject  of  flxtures  then  be- 
comes of  great  importance. 

Neither  the  city  of  Tipton  nor  W>e  abut- 
LR.A.1915B. 


ting  property  owners  ever  accepted  the  pavfr- 
ment  as  being  in  compliance  with  the  con- 
tract. On  the  contrary,  they  have,  at  all 
times,  insisted  that  it  was  not  constructed 
according  to  specifications,  and  they  have 
persistently  refused  to  pay.  Of  course,  nei- 
ther was  obliged  to  reject  the  improvement 
or  to  offer  to  return  the  same.  See  Exhaust 
Ventilator  Co.  v.  Chicago,  Jl.  &.  St.  P.  R. 
Co.  69  Wis.  454.  34  X.  «'.  508.  and  eases 

Nor  could  they  be  held  liable  on  an  im- 
plied contract  or  for  quantum  meruit,  be- 
cause of  the  use  of  the  improvement.  Snouf- 
fer  v.  Grove,  139  Iowa,  466.  118  X".  W. 
1056;  Snouffer  v.  Tipton,  150  Iowa,  73,  128 
K.  W.  345.  Ann.  Caa.  1B12D.  414. 

And,  following  this  rule  to  its  logical 
conclusion,  they  could  not  be  held  liable  for 
a  conversion  of  the  property  in  the  event 
they  sold  their  real  estate  without  exempt- 
ing the  improvement  from  the  covenants  of 
warranty.  Bowe  v.  Frink.  137  Iowa.  1,  114 
N.  Y.  543. 

While  it  may  be  that  trover  or  conver- 
sion will  not  lie  for  fixtures  annexed  or  for 
a  refusal  to  permit  their  removal  (Gnthrie 
V.  Jones,  108  Mass.  101  ;  Overton  v.  Willis- 
ton,  31  Pa.  153;  Russell  v.  Richards,  11 
Me.  371,  26  Am.  Dec.  o32|,  yet  it  does  not 
follow  that  the  party  making  the  improve- 
ment may  not  remove  it,  if  he  may  do  so 
without  material  damage  to  the  street  or 
to  the  property  owner.  These  doctrines  have 
been  applied  to  improvements  placed  upon 
streets  and  highways  and  on  city  property. 
Marsh  v.  Fulton  County,  10  WalL  678,  19 
L.  ed.  1040;  Louisiana  v.  Wood,  102  V.  8. 
2B4,  26  L.  ed.  153;  Chapman  v.  Douglas 
County,  107  U,  S.  348,  27  L.  ed.  378,  2  Sup. 
Ct.  Rep.  62;  Bardwell  v.  Southern  Engine  A 
Boiler  Works,  ]30  Ky.  222,  20  L.R.A.(N.S.) 
110,  113  S.  W.  97;  Floyd  County  v.  Owego 
Bridge  Co.  143  Ky.  693,  137  S.  W.  237. 

In  Marsh  v.  Fulton  County,  10  Wall.  676, 
IB  L.  ed.  1040,  it  is  said:  "The  obligation 
to  do  justice  rests  upon  all  persons,  natural 
and  artificial;  and  if  a  county  obtains  the 
money  or  property  ot  others  without  author- 
ity, the  law,  independent  of  any  statute,  will 
compel  restitution  or  compensation.  But 
this  is  a  very  different  thing  from  enforcing 
an  obligation  attempted  to  be  created  in  one 
way,  when  the  statute  declares  that  it  shall 
only  he  created  in  another  and  diSereut 
way."  This  language  is  quoted  with  ap- 
proval in  the  Louisiana  Case,  102  U.  S.  294, 
26  L.  ed,  153. 

In  Chapman's  Case,  the  Supreme  Court 
of  the  United  States,  adopting  the  language 
of  the  California  court,  said:  "Tha  eity  is 
not  exempted  from  the  commctt  obligation 
to  do  justice  which  binds  individuals. 
Such    obligations    rest    upon    all    persona. 
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whether  iwturBl  or  artificial.  If  the  city 
obtain  the  money  of  another  by  mistake,  or 
without  authority  of  law,  it  is  her  duty  to 
refund  it,  from  thia  general  obligation.  If 
ahe  obtain  other  property  which  does  not 
belong  to  her,  it  is  her  duty  to  restore  it, 
or,  if  used,  to  render  an  equivalent  tliere- 
for,  from  the  like  obLigHtion.  Argenti  v.  San 
Francisco,  16  Cal.  2S2.  The  legal  liability 
springs  from  the  moral  duty  to  make  reati- 

In  FloTd  County  t.  Allen,  137  Kv.  575, 
27  I*R.a'(X.S.)  1125,  126  S.  W.  124,  the 
court  of  appeals  of  Kentucky  said:  *'lt  ap- 
pears in  this  case,  hoirever,  that  appellee, 
when  the  fiscal  court  refused  to  allow  his 
claim,  proposed  to  take  the  material  used 
fay  him  in  the  construction  of  the  bridge 
out  of  the  road  and  apply  it  to  hia  indi- 
vidual use,  and  the  fiscal  court  refused  him 
tiiis  privilege,  and  threatened  to  have  liim 
prosecuted  if  he  did  so.  This  was  wrong. 
While  appellee,  under  the  statutes  as  con- 
■traed,  could  not  enforce  his  claim  against 
the  county,  it  had  no  right  to  refuse  to  pay 
him  for  it  and  hold  the  material  furnished 
by  appellee.  He  should  have  been  perrnitted 
to  remove  the  material  if  he  could  have 
done  BO  without  leaving  tlte  road  in  a  worse 
condition  than  he  found  it  when  he  under- 
took to  repair  it;  and,  as  he  was  refused 
permission  to  take  it,  the  county  should  pay 
him  the  reasonable  market  value  of  the  ma- 
terial at  the  place  it  was  situated  at  the 
time  the  fiscal  court  refused  to  allow  him 
to  take  it,  provided  the  material  could  have 
been  removed  and  left  the  road  in  as  good 
condition  as  wheu  placed  in  the  road.  This 
equitable  rule  should  be  and  is  applied  in 
all  cases  where  a  party  in  good  faith,  as 
appellee  did  in  this  esse,  furnish  niatertsl 
and  erected  an  improvement  on  the  prop- 
erty of  another  without  authority." 

And  in  Floyd  County  v.  Owego  Bridge  Co. 
the  same  court  said :  "But  we  are  asked  to 
say  that  equity  demands  that  we  should 
hold  that  the  coimty,  having  received  the 
benefit  of  appellee's  work  and  actiuired  the 
bridges,  should  be  required  to  pay  for  them. 
To  apply  such  a  rule  would  be  to  disregard 
entirely  all  the  principles  of  law  applicable 
to  counties  or  municipal  corporations.  In 
every  case,  then,  liability  would  be  imposed  ! 
upon  the  county,  it  matters  not  bow  it  may 
hare  been  created,  for  it  could  always  be 
■•id  that  it  received  the  benefit  of  the  work 
or  material  fumislied.  The  rule  announced 
in  Millifcin  v.  Gillum,  535  Ky.  280,  322  S, 
W.  151,  does  not  apply  to  this  case.  There 
the  bridge  was  accepted  by  the  county. 
Here  the  county  refused  to  accept  the  bridge 
or  in  any  way  approve  or  ratify  what  the 
commissioners  had  done.  The  mere  fact 
that  the  countv  accepted  the  deeds  for  all 
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the  rights  of  way  and  approaches  did  not 
constitute  an  acceptance  of  the  bridges. 
However,  there  is  a  rule  which  is  applicable 
to  this  case.  As  was  said  by  the  Supreme 
Court  of  the  United  States,  in  Marsh  v. 
Fulton  County,  10  Wall.  678,  19  L,  ed. 
1040,  tile  obligation  to  do  justice  rests  upon 
all  persons,  natural  and  artificial;  and,  if 
a  county  obtain  money  or  property  of  oth- 
ers without  authority,  the  law,  independent 
of  any  statute,  will  compel  restitution  or 
compensation.  Under  this  rule,  Floyd  coun- 
ty will  not  be  permitted  to  retain  the 
bridges  and  not  pay  for  them.  Appellant 
having  declined  to  pay  for  the  bridges,  ap- 
pelle  will  be  permitted  to  remove  the  bridges 
and  all  the  material  which  it  furnished  in 
their  construction.  This  is  the  only  remedy 
the  law  affords  appellee.  Bardwell  v.  South- 
ern Engine  ft  Boiler  Works,  130  Ky.  222, 
20  L.R.A.(N.8.)  110,  113  S.  W.  87;  Flovd 
County  V.  Allen,  137  Ky.  575,  27  L.R.A. 
(N.S.)    1123,  138  S.  W.  124." 

Again,  in  Bardwell  v.  Southern  Engine  k 
Boiler  Works,  the  same  doctrine  is  an- 
nounced. To  this  case,  reported  in  20 
L.B.A.<N.S.),  there  is  a  valuable  note  refer- 
ring to  practically  all  the  questions  upon 
the  subject:  "In  sustaining  the  right  of  a 
builder  of  a  bridge,  erected  under  an  in- 
valid contract  with  the  commieeioncrs  of  a 
county,  to  remove  the  same  because  of  non- 
payment of  the  purchase  price,  the  court, 
in  Lee  v.  Monroe  County,  52  C.  C.  A.  376, 
114  Fed.  744,  said:  'While  the  law  affords 
no  remedy,  equity,  although  it  will  not  en- 
force the  contract  or  create  a  contract  be- 
tween the  parties  on  account  of  the  accept' 
ance  and  retention  of  the  property,  when 
the  property  is  in  existence,  and  in  the 
hands  of  the  defendant,  will  not  allow  it  to 
retain  that  to  which  it  has  no  title  what- 
ever, and  prei-pnt  the  owner  from  reclaiming 
it.  The  case  presented  by  the  bill  shows  no 
moral  turpitude  in  the  transaction,  and, 
although  the  bridge  company  should  have 
ascertained  whether  each  step  provided  by 
the  statutes  liad  been  property  taken,  the 
law  placed  upon  the  defendant  the  duty  of 
taking  those  steps.  It  was  necessary  for  it 
to  comply  with  every  provision  of  the  stat- 
utes in  that  behalf  before  entering  into 
these  contracts,  and  it  represented  to  the 
bridge  compsny  that  it  had  so  complied,  and 
thus  misled  the  bridge  company  into  enter- 
ing into  tlie  agreement,  tiie  carrying  out 
of  which  placed  these  bridges  in  the  hands 
of  the  defendant.  The  complainant  has  no 
remedy  at  law,  and  to  deny  him  equitable 
relief  would  be  to  enforce  the  contract  on 
the  part  of  the  bridge  company,  and  to  al- 
low the  defendant  to  repudiate  its  part  of 
the  same  contract,  and  thereby  appropriate. 
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without  compeDBBtion,  property  to  which 
had  no  tegal  or  equitable  right." 

Indeed,  there  Beemg  to  be  no  departu 
from  these  casoa  in  an;  of  the  decisioiiB  to 
which  our  attention  htis  been  called.  The 
nearest  approach  to  it  is  Bowe  v.  Frink, 
137  Iowa,  1,  114  N.  W.  543.  But,  as  already 
noted,  that  was  an  action  on  qaantum 
meruit,  and  also  for  converaion,  baaed  upon 
the  fact  that  the  defendant  had  converted 
4  eidewatk,  which  he  had  rcfuacd  to  pay  for, 
to  his  own  use;  hia  right  to  remove  the  walk 
was  neither  involved  nor  decided.  Although 
language  is  used  which  tenda  to  support  ap- 
pellees' claim  that  plaintiff  herein  had  no 
right  to  remove  the  pavement,  this  language 
was  uaed  by  way  of  argument,  and  ia  not 
binding  aa  a  precedent.  But  two  conditions 
obtain  on  this  right  of  removal,  and  the 
flrst  is  that  it  may  be  done  ivitbout  detri- 
ment to  the  property  or  only  such  detri- 
ment as  will  arise  from  the  laying  of  a  new 
pavement  and  gutter.  The  demurrer  admits 
that  the  removal  may  be  done  without 
cauaing  serious  inconvenience  or  injury  to 
any  of  the  defendants,  so  that  we  need  not, 
on  thia  appeal,  do  more  than  accept  the  ad- 
mission. Again,  it  must  appear  that  plain- 
tifTs  were  not  guilty  of  fraud,  and  that 
failure  to  complete  the  contract  was  not 
due  to  any  wilful  wrong  on  their  part. 

True,  it  haa  been  found  and  adjudicated 
that  the  plaintiff  herein  did  not  comply  with 
the  terms  of  its  contract,  and  that  the  work 
was  never  accepted  and  approved  by  the  city, 
and  no  assessments  have  ever  been  made  on 
account  thereof.  But  the  record  also  shows 
that  on  the  lat  day  of  October,  1906,  ai:i 
days  after  the  deciaion  of  the  original  Win- 
gert  Case,  plaintiffs  served  upon  the  city 
the  following  notice;  "We,  the  undersigned, 
having  finished,  aa  we  believe,  the  pavement 
under  our  contract  with  the  city  of  Tipton, 
Iowa,  for  the  conatruction  of  pavement  on 
Fourth  street  from  the  east  line  of  Cedar 
street  to  the  east  curb  line  of  East  street, 
on  Meredian  street  from  the  north  line  of 
Fourth  street  to  the  south  line  of  Fifth 
street,  in  your  cjty  aforesaid,  do  hereby  re- 
spectfully ask  your  honorable  body  to  order 
an  asaesament  and  issue  certificates  in  pay- 
ment for  same  to  us,  in  city  warrants  as 
contract  provides;  and  that  same  ma?  he 
expeditiously  done,  we  hereby  notify  you 
that  we  are  ready  and  willing,  and  do  here- 
by offer,  to  remedy  any  defects  and  recon- 
struct any  portion  of  said  pavement  at  our 
own  expense,  which  your  honorable  body 
may  point  out  or  deaignate,  and  to  complete 
all  of  said  work  up  to  the  substantial  re- 
quirement of  our  said  contract.  That  the 
matters  herein  referred  to  may  be  speedily 
accomplished  and  performed,  we  request 
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early  action  hereon,  so  that  we  may  Iw  ad- 
vised and  act  accordingly." 

The  city  did  not  respond  to  thia  notice 
by  pointing  out  the  defects  complained  of, 
and  in  one  of  the  prior  cases  we  held  that, 
this  waa  not  in  time  to  justify  a  recovery 
against  the  city  on  the  ground  of  quantum 
meruit,  and,  in  the  same  case,  it  was  held 
in  effect  that  plaintiff  waa  estopped  from 
relying  upon  its  offer  of  performance  be- 
cause of  its  attitude  in  former  cases.  We- 
inust,  for  the  purposes  of  thia  case,  treat, 
the  offer  aa  bona  tide,  for  the  record  would  so 
indicate,  and,  while  not  EufGcient  to  justify 
a  recovery  against  the  city  because  of  failure 
to  point  out  defects,  it  should  be  considered 
in  this  case  aa  tiearing  upon  the  equities  in 
plaintifTs  favor.  There  never  haa  been  A 
finding  that  plaintiffs  were  lacking  in  good 
faith  in  making  the  offer  to  reconstruct,  and, 
whilst  they  have  been  defeated  in  all  their 
attempts  to  recover  from  the  city  <»'  the 
property  owners,  we  do  not  think  that  the 
question  of  fraud  or  good  faith  has  ever 
been  adjudicated  in  such  a  manner  as  to 
defeat  the  present  action  to  establish  title 
to  the  materials  which  went  into  the  im- 
provement, and  to  secure  a  decree  autiiorie- 
ing  their  removal. 

Defendants  also  rely  upon  laches  and  ifa« 
atatute  of  limitations.  As  the  defendants 
have  not,  until  recently,  been  claiming  title 
to  the  property  or  disputing  plaintifTs  right 
to  remove  the  property,  and  as  it  was  not 
finally  decided  that  plaintiff  had  no  remedy 
against  either  the  city  or  the  property  own- 
ers until  January  13,  1011,  we  do  not 
think  the  statute  has  run  against  them,  or 
that  they  have  been  guilty  of  such  laches  as 
would  prevent  a  recovery.  After  their  first 
defeat,  they  offered  to  reconstruct  the  im- 
provement, if  the  city  would  point  out  the 
defects;  and,  upon  failure  of  the  city  to  do 
so,  they  brought  suit  against  the  city  to  re- 
cover the  contract  price;  and  even  before 
that,  although  after  notice  to  the  city  that 
they  would  repair  and  reconstruct,  they 
brought  suit  against  the  property  owners; 
both  actions  on  the  theory  that,  as  they  had 
offered  to  do  all  within  their  power,  they 
were  entitled  to  some  relief.  In  all  these 
actions  they  were  defeated,  and,  until  thus 
defeated,  they  would  doubtleas  have  no  right 
to  claim  the  pavement  aa  their  own.  In  any 
event,  they  should  not,  in  view  of  this 
record,  be  held  guilty  of  such  laches  as  de- 
feats their  action.  Whether  or  not  plain- 
tiffs have  been  acting  in  good  faith  end 
were  free  from  fraud  and  intentional  wrong 
is  a  matter  which  cannot  be  determined 
upon  this  appeal,  for  the  reason  that  the- 
case  was  determined  upon  a  demurrer,  which 
admits  all  facts  well  pleaded. 

Detroit  v.  Michigan  Paving  Co.  36  Mich. 
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3j0,  relied  upon  by  appellece,  ia  not  In  point, 
aa  tin  examination  will  show. 

Some  of  the  provialons  of  the  contract  be- 
tween piaiDtiff  and  the  cit;  are  relied  upon 
by  the  respective  parties.  One  of  these  pro- 
Tisiona  was  as  follows:  "(13)  If  the  eon- 
tractor  shall  abandon  his  work  under  thii 
contract,  or  if  at  any  time  the  engineer 
shall  be  of  the  opinion  and  shall  so  certify 
to  the  committee  that  the  work  or  any  part 
thereof  is  unneceaaarily  delayed,  or  that  the 
contractor  is  wilfully  violating  any  of  the 
oonditioDB  of  the  contract,  or  executing  the 
same  in  bad  faith,  then  at  the  option  of  the 
Foramittee,  the  contract  may  be  declared  null 
and  void,  the  security  may  be  forfeited,  and 
the  materials  delivered  at  and  built  into 
the  work  shall  be  the  property  of  the  city. 
The  committee  may  then  at  its  option  pro- 
ceed to  complete  the  work,  either  by  days' 
work  or  by  contract,  and  any  and  all  dam- 
a{(es  and  increased  costs  of  the  work  to  the 
city  will  be  deducted  from  the  funds  re- 
tained by  the  city,  and  from  any  sum  real- 
ized from  the  value  of  the  materials  revert- 
ing to  the  city,  and  the  city,  through  its 
committee,  shall  have  the  right  to  bring 
suit  against  the  contractor  or  any  of  his 
sureties  for  any  and  all  damages  and  in- 
creased costs." 

Defendants  claim  aomething  thereunder 
in  the  brief  filed  for  them;  but  there  ia 
no  showing  that  the  city  ever  acted  there- 
under, or  that  the  property  hae  been  for- 
feited to  the  municipality  aa  therein  pro- 
Appellants  rely,  to  some  extent,  upon 
these  provisions:  "(20)  All  materials  fur- 
nished and  work  done  will  be  inspected  by 
the  engineer,  and  if  not  in  accordance  with 
these  speciScationa  and  the  contract,  they 
Hill  be  rejected  (and  shall  be  immediately 
removed),  and  other  work  done  and  ma- 
terials furnished  in  accordance  therewith. 
If  the  contractor  refuses  to  remove  the  work 
and  materials  aa  aboTc,  when  ordered,  then 
the  engineer  shall  have  the  right  and  au- 
thority to  atop  the  contractor  and  his  work 
at  once  and  to  supply  men  and  materials  to 
remove  and  correct  the  faulty  work  and  ma- 
terials at  the  cost  and  expense  of  the  con- 
tractor; such  expense  to  he  deducted  from 
any  moneys  then  due,  or  to  become  due,  to 
the  contractor  from  the  city.  .  .  .  The 
engineer  shall  have  the  right  to  reject  at 
any  time  previous  to  the  final  settlement 
with  the  contractor,  any  work  or  materials 
which  may  be  found  to  be  faulty.  In- 
spectors may  be  appointed  by  the  committee, 
whose  duty  it  shall  be  to  point  out  to  the 
contrHCtor  any  npgleet  or  disregard  of  ttiese 
specifications,  but  tlie  right  of  final  accept- 
ance or  condemnation  shall  not  be  affect- 
ed by  such  inspection.  ...  A  final 
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estimate  of  all  the  work  done  and  materials 
delivered  according  to  tha  contract  uid 
these  specifications  will  be  made  immediate- 
ly after  the  engineer  has  satisfied  himself 
by  tests,  examinations,  or  otherwise  that 
the  work  has  been  and  is  finally  and  fully 
completed  in  perfect  accordance  with  the 
contract  and  specifications,  and  the  contrac- 
tor will  be  paid  as  hereinafter  provided." 

These  are  relied  upon  as  indicative  of  an 
intCDtion  of  the  parties  that  the  improve- 
ment sliould  not  become  the  property  of  the 
city,  or  of  the  abutting  property  owners, 
until  paid  for,  and  that  any  of  it  found 
faulty  was,  by  the  express  terms  of  the  con- 
tract, to  be  removed  by  the  contractor. 

On  the  record  ))efore  us,  we  are  satisfied 
that  the  trial  court  correctly  sustained  the 
motion  to  dissolve  the  temporary  writ  of 
injunction,  but  that  it  waa  in  error  in  sus- 
taining the  demurrer.  The  case  will  be  re- 
manded, with  directions  to  overrule  the  de- 
murrer and  reinstate  the  case. 

Affirmed  in  part,  and  reversed  in  part. 

Weaver,  Ch.  J.,  dissenU. 

Petition  for  rehearing  denied. 
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0.   WHEELEB,   Appt., 

F.  E.  McSTAY  et  al. 

(160  Iowa,  745,  141  N.  W.  404.) 

Contract  —  exchange  of  propertj  — 
iiotli-e  or  abandonment  ^  snfflclency 
of  mailing. 

The  mailing  of  the  notice  within  the 
thirty  days  is  not  sullicient,  but  it  must  be 
received  by  the  other  contracting  party 
under  a  contract  for  exchange  o£  property 
giving  one  party  thirty  days  to  examine 
the  property  of  the  other  party,  and  provid- 
ing that  at  the  end  of  thirty  days  the  con- 
tract "is  to  become  binding  upon  said  party 
unless  he  sooner  notifies  first  party  in  writ- 
ing of  his  intention  to  abandon"  the  same, 

(Evans,  J.,  dissents.) 


The  present  note  is  confined  strictly  to 
the  question  of  substantive  law  whether 
the  mere  mailing  of  notice  satisHes  a  con- 
tractual requirement  of  notice,  in  the  ab- 
sence of  any  provision  in  the  contract  or 
statute  as  to  the  manner  of  giving  notice. 
The  note  la,  therefore,  not  concerned  with 
the  question  of  evidence  as  to  the  presump- 
tion of  the  receipt  of  notice  from  the  fact 
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APPEAL  by  plaintiff  Irom  a  decree  of  the 
District  Court  for  Black  Hawlc  Coun- 
ty dismiaeing  the  petition  in  bji  action  to 
enforce  performance  of  a  contntet  for  the 
conveyance  of  certain  real  estate.  Reversed. 

The  facte  are  stated  in  the  opinion. 

Messrs.  Sager,  Sweet,  *  Kdwards,  for 
appellant: 

The  letter  written  by  McSUy  to  plain- 
tiff was  in  effect  and  in  fact  a  revocation  of 
an  offer  previously  made,  and  mu^t  have 
been  actually  communicated  to  liim  within 
the  time  specified  in  the  contract.  The 
mere  posting  of  the  letter  within  the  time 
was  not  sufficient. 

9  Cyc.  2S7;  Moore  v.  Pierson,  6  Iowa, 
279,  71  Am.  Dec.  409;  7  Am.  &  Eng.  Enc. 
Law,  136. 


One  of  the  express  covenants  in  the  con- 
tract was  that  "at  the  end  of  the  thirty 
daj's"  the  said  contract  waa  to  become  bind- 
ing upon  defendant  in  case  he  failed  to 
give  the.  specified  notice  in  writing  beftve 
that  time,  and  it  is  not  in  the  province  of 
the  court  {even  in  chancery)  to  change  the 
contract  of  the  parties;  it  must  be  as  they 
made  it. 

Usher  v.  Livermore,  2  Iowa,  117. 

The  mere  mailing  of  the  letter  o~  the 
24th  day  of  February,  1911, — if  it  waa 
mailed  on  that  day,  which  plaintiff  denies, 
— nas  not  notice  to  him,  and  the  contract 
actually  became  binding  on  defendajit  F.  £. 
McStay  at  midnight  of  the  24th  of  Jebrn- 
ary,  1911. 

United  States  Mut.  Acei.  Asso.  v.  Muel- 


of  mailing  (on  that  question,  see  note  to 
Feder  Silberberg  Co.  v.  McNeil,  49  L.R.A. 
(N.S.)  458}.  Nor  is  it  concerned  with 
cases  that  turn  upon  express  provisions  in 
the  statute  or  contract  in  relation  to  the 
manner  of  giving  notice. 

So,  cases  where  the  requirement  of  the 
notice  is  by  statute,  and  not  by  contract, 
are  not  within  its  scope. 

And  the  question  whether  notice  actually 
received  through  the  mail  is  good  notice  is 
also  without  the  scope  of  the  note. 

In  general. 

The  courts  are  almost  unaminous  in  hold- 
ing that  where  a  contract  requires  notice, 
but  does  not  specify  the  manner  in  which 
the  notice  is  to  be  given,  mere  mailing  of 
the  notice  is  not  sufficient,  unless  it  is  re- 
ceived, in  the  absence  of  express  provisions 
in  the  statute  or  contract  to  the  contrary. 

This  rule  is  sustained  not  only  by  the 
cases  cited  in  the  present  note,  but  also  by 
numerous  cases  cited  at  page  256  of  the 
note  to  Kavanaugh  v.  Security  Trust  *  L. 
Ins.  Co.  7  L.R.A.  ( N.S. )  233,  on  the  question 
ae  to  nccesaity  that  notice  of  maturity  of 
premiums  or  assessments  throuf^h  the  mail 
be  received,  although,  as  pointed  out  in 
that  note,  the  rule  in  that  class  of  cases 
is  often  defeated  by  express  provisions  in 
statute  or  contract  on  the  subject. 

In  Haldane  v.  United  States,  Ifi  C.  C.  A. 
447,  32  U.  S.  App.  807,  09  Fed.  819,  it  was 
said;  "If  a  contract  requires  a  notice  to  be 
I  given  for  the  purpose  of  creating  a  lia- 
I  bility  or  imposing  an  obligation,  personal 
I  notice  should  be  given,  unless  tlie  parties 
expressly  stipulate  that  the  notice  shall  be 
served  in  some  other  way,  as  by  mailing  it 
to  a  designated  address.  This,  we  think, 
is  the  correct  rule,  except  in  those  cases 
where  the  party  to  be  notified  conceals 
himself  or  resorts  to  some  trick  or  artifice 
to  avoid  the  service  of  personal  notice." 

Where  there  is  a  provision  in  a  certificate 
of  life  insurance  requiring  insured  to  pay 
assessments  within  thirty  days  of  notice 
thereof,  such  notice  cannot  be  considered  as 

5iven  by  the  mere  mailing  of  notice,  but 
..R.A.19igB. 


insured  is  entitled  to  actual  notice.  Court- 
nev  V.  United  States  Masonic  Bon.  Asso,  — 
Iowa,  — ,  53  N.  W.  238. 

And  where  an  insurance  contract  con- 
tains the  stipulation  that  assessments  shall 
be  paid  within  a  certain  time  after  the 
notices  of  the  same  have  been  "issued,"  the 
mere  mailing  of  such  notices  does  not  con- 
stitute notice  to  the  policy  holder.  Pur- 
year  V.  Farmers'  Mut.  Ins.  Asso.  137  Ga. 
579.  73  S.  E.  851. 

So,  where  the  by-laws  of  an  insurance 
company  prescribe  notice  of  assessments, 
without  designating  the  method  in  which 
it  must  be  made,  it  must  be  actual  notice, 
and  mere  mailing  of  such  notice  to  the  ad- 
dress of  the  assured  will  not  be  sufficient. 
Supreme  Council,  A.  L.  H.  v.  Haaa,  116 
IIL  App.  587. 

Thus,  in  People  ex  rcl.  "McQuien  v. 
Theatrical  Meclianical  Asso.  55  Hun,  608, 
29  X.  Y.  S.  R.  105.  8  X.  V.  Supp.  675, 
where  the  by-laws  of  the  insurer  provided 
for  notice  of  assessments  before  the  drop- 
ping of  members  for  nonpayment,  and 
there  was  no  proof  that,  before  he  had  been 
dropped,  insured  bad  received  the  notice  of 
assessment  which  had  tieen  mailed  to  him, 
he  was   ordered   reinstated. 

Other  cases  involving  notice  of  premiums 
or  assessments  are  cited  in  the  note  in  7 
L.R.A.(X.S.)    256,  already   referred  to. 

In  Farnura  v.  Phcenix  Ins.  Co.  83  Cal. 
246,  17  Am.  St.  Rep.  233,  23  Pac.  869, 
where  a  fire  insurance  policy  contained  a 
provision  specifying  that  the  policy  might 
"be  terminated  at  any  time,  at  the  option 
of  the  company,  on  giving  notice  to  that 
effect, "  it  is  held  that  a  cancelation  upon 
notice   sent  by   mail,   and    not   received,    is 

A  provision  giving  the  insurance  company 
the  right  to  cancel  the  policy  "by  giving 
five  days'  notice"  is  not  complied  witli 
by  the  mailing  of  a  registered  letter  con- 
taining such  notice;  but  actual  notice  must 
he  given.  Potomac  Ins.  Co.  v.  Atwood,  118 
111.  App.  349.  And  this  is  true  although 
the  failure  of  the  insured  to  get  hie  mail 
promptly  is  due  to  his  failure  to  call  for 
it. 
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ler,  161  111.  254,  37  N.  E.  882;  Cronin  t. 
Supreme  Council,  R.  L.  189  III.  228,  93  Am. 
St.  Rep.  127,  05  N.  E.  323;  Ferrenbach  v. 
Mutual  Reserve  Fund  Lite  Asao.  59  G.  C.  A. 
307,  121  Fed.  945;  S  Words  k  PhmeeB, 
4813-4846;  Hari  v.  Obio  Twp.  62  Kao.  31S, 
62  Pac.  1010,  9  Am.  Neg.  Rep.  32;  Hsldane 
T.  United  SUtes,  16  C.  C.  A.  447,  32  U.  S. 
App.  607,  6B  Fed.  819;  9  Cyo.  295-297;  29 
Cje.  1118;  Chase  t.  Surry,  83  Me.  4SS,  34 
Atl.  270;  Costlier  T.  Farmers'  Mut.  F.  Ins. 
Co.  50  Mich.  273,  15  N.  W.  462. 

The  negotiation  B  leading  up  to  the  ex- 
ecution of  the  contract  and  the  execution 
of  the  same  were  done  in  person,  and  not 
bj  eorreapondence.  and  delendaDt  F.  E. 
.MeStaj  in  attempting  to  ootif;  the  plain- 
tiff by  mail  of  his  inteotion  not  to  accept 

So,  where  the  insured  received,  but  did 
not  open,  a  registered  letter  containing 
notice  of  cancelation  of  bis  policy,  which 
he  believed  to  be  an  advertisement,  he  was 
held  not  to  have  received  notice  of  such 
rancclation  as  prescribed  in  the  policy  as 
prerequisite  to  actual  cancelation.  Fritz 
V.  Pennsvlvania  F.  Ins.  Co.  85  N.  J.  L.  171, 
50  L.R.A.(N.S.)   35,  88  Atl.  1065. 

It  is  held  in  Liverpool  k  L.  &,  G.  Ins.  Co. 
v.  Harding,  119  C.  C.  A.  611,  201  Fed. 
615,  however,  that,  under  a  clsuse  in  an 
insurance  policy  providing  for  cancelation 
on  ten  days'  notice,  "mailing  the  notice  or 
a  copy  of  it,  and  the  return  premium,  in  a 
letter  postpaid  and  addressed  to  the  in- 
sured at  its  postoflice,  .  .  .  are  aulfi- 
(ient  to  effect  the  cancelation,  where  the 
insured  is  a  foreign  corporation,  and  all 
ita  ofTicers  arc  absent  from  the  state  in 
which  ita  office,  its  principal  place  of  busi- 
ness, and  the  property  insured,  are  situ- 
ated." 

In  Hcusinkveld  v.  St.  Paul  F.  k  M.  Ins. 
To.  106  lo«a,  220,  76  N.  W.  61)0,  it  is  held 
that  testimony  of  the  agent  of  the  insured 
that  he  mailed  proof  of  loss  in  a  stamped 
snd  addressed  envelop  to  the  insurance 
company  shows  a  suflicient  compliance  with 
the  requirement  of  the  policy  for  notice  of 
loss  forthwith.  This  case  seems  to  be  based 
oa  the  theory,  however,  that  upon  such 
evidence  the  letter  must  be  presumed  to 
have  been  received. 


Time  of  mailing 


ication  as  time  of 


said  contract  thereby  made  the  United 
States  mail  his  agent  to  convey  said  notice 
of  plaintiff. 

Lucas  V.  Western  U.  Teleg.  Co.  131  Iowa, 
669,  6  L.R.A.(N.S.)   1016,  109  N.  W.  IBl. 

Messrs.  Reed  &  Tuthlll,  for  appellees: 

Where  a  person  makes  an  offer  and  re~ 
quires  or  authoriiea  the  offeree,  either  ex- 
pressly or  impliedly,  to  send  his  answer  by 
post  or  telegraph,  and  the  answer  is  duly 
posted  or  telegraphed,  the  acceptance  is 
communicated,  and  the  contract  is  com- 
plete from  the  moment  the  letter  is  mailed 
or  the  telegram  sent. 

9  Cyc,  295;  Ferrier  T.  Storer,  63  Iowa, 
484,  60  Am.  Rep.  752,  19  N.  W.  238;  Qipps 
Brewing  Co.  v.  De  France,  91  Iowa,  108,  28 
L.R.A.  386,  61  Am.  St.  Rep.  329,  58  N.  W. 


s  void  under  a 


1  the  policy 


Whether  the  time  of  notice  dates  from 
the  time  of  the  mailing  of  the  communica- 
tion depends,  of  course,  on  whether  the 
mere  act  of  mailing  constitutes  the  giving 
of  notice.  Cases  involving  that  point,  there- 
fore, depend  upon  the  principles  discussed 
under  the  preceding  hesding. 

In  Darlington  v.  Phccnjx  Mut.  F.  Ins.  Co. 
194  Fa.  660,  45  Atl.  432,  where  the  insured 
property  was  injured  by  fire  within  ninety 
days  after  receipt  of  notice  of  assessment, 
but  more  than  ninety  days  after  the  mail- 
ing of  such  notice,  the  policy  w&s  held  not 
L.R.A.1815B. 


to  the  effect  that  if^ai 

paid   within   ninety   days   after  notice,   the 

policy  would  become  void. 

In  holding  that  the  notice  of  an  assess- 
ment due  upon  an  insurance  policy  is  notice 
from  the  date  of  receipt,  and  not  from  the 
date  of  mailing,  tlie  court  in  Protection  L. 
Ins.  Co.  V.  Palmer,  81  IIL  88,  says:  "Nor 
does  the  mere  fact  that  the  written  notice 
is  placed  in  the  mail  prove  that  there  was 
notice  at  the  time  it  was  so  deposited.  All 
know  that,  when  the  person  to  wham  it  is 
addressed  resides  and  ia  at  another  place, 
perhaps  hundreds  of  miles  distant,  he  does 
not  receive,  nor  can  he  receive,  information 
of  the  contents  of  the  notice,  simply  by  its 
being  placed  in  the  postoflice.  He  is  not 
there  to  see  it,  and  if  he  were  he  could  not 
possess  himself  of  it  to  learn  its  contents. 
The  postoMce  is  used  as  a  convenient  agency 
to  carry  the  notice  to  the  place  of  residence 
of  the  person  to  he  notified.  The  placing 
of  the  notice  in  the  posto91ce  is  no  more  a 
service  of  the  notice  than  placing  it  in 
the  hands  of  a  messenger  to  carry  it  to  the 
person  to  be  served.  Had  this  notice  been 
placed  in  the  hands  of  such  a  messenger, 
we  apprehend  no  one  would  contend  thai 
it  would  operate  as  a  notice  from  the  time 
it  was  placed  in  his  hands,  and  the  postal 
service  was  adopted  in  this  case  as  the 
messenger,  and  with  like  effect  as  if  the 
messenger   had   been  an   individual." 

And  in  a  similar  case  it  is  said:  "Where 
the  laws  of  the  society  require  that  assess- 
ments shall  be  paid  within  a  certain  number 
of  days  'from  the  date  of  the  notice'  there- 
of, the  date  will  be  considered  to  mean  the 
date  it  is  delivered  or  received,  and  not 
the  date  written  in  the  notice  or  the  day 
it  is  mailed."  Grand  Lodge,  I.  O.  M.  A. 
V.  Beaterfield,  37  111.  App.  522. 

And  in  National  Mut.  Ben.  Asso.  v. 
Miller,  85  Ky.  88,  2  8.  W.  900,  it  is  said 
that,  where  payment  of  assessments  must 
he  made  within  thirty  days  of  notice  there- 
of, the  thirty  days  begin  to  run  from  the 
time  the  notice  would,  in  the  regular  course 
of  the  mail,  be  received,  and  not  from  the 
date  of  the  mailing. 


184 


IOWA  SUPREME  COURT, 


10S7;  Tuttle  t.  Iowa  State  Traveling  Men's 
Abm.  132  Iowa,  652,  7  L.R.A.(N.8.)  Z2Z, 
104  N.  VV.  1131;  Tayloe  v.  Merchante'  F. 
Ins.  Co.  9  How.  3eO,  13  L.  ed.  187 ;  1  Beach, 
Contr.  59;  Eberaole,  Enc.  Iowa  Law,  %  41B. 

Weaver,  Cb.  J.,  delivered  the  opinion  of 
the  court: 

The  case  made  bj  the  plaintiff  is  Bub- 
atantially  as  follows;  Plaintiff  being  the 
owner  of  a  quarter  section  of  land  in  North 
Dakota  and  a  house  and  lot  in  Waverly, 
Iowa,  and  the  defendant  F.  E.  McStay 
being  the  owner  of  certain  other  real  estate 
in  Waterloo,  Iowa,  taid  parties  under  date 
of  January  25,  1911,  at  said  city  of  Water- 
loo, entered  into  a  written  agreement  for 
the  exchange  or  mutual  transfer  of  said 
properties  on  terms  therein  named,  subject, 
however,  to  the  following  stipulations; 
"The  party  of  the  second  part  ta  to  have 
thirty  days  from  date  in  which  to  examine 
the  properties  described  above  as  being 
owned  by  first  party,  and  this  contract  is 
not  to  become  binding  upon  said  second 
party  until  the  expiration  of  said  thirty 
days  unless  such  time  is  waived  by  said 
party.  At  the  end  of  thirty  days  this  con- 
tract is  to  iKcome  binding  upon  said  party 
unless  he  sooner  notifies  first  party,  in 
writing,  of  his  intention  to  abandon  and 
cancel  the  same.  In  case  this  contract  be- 
comes binding  upon  both  parties  hereto  in 


the  manner  above  stated,  then  said  partie* 
are  each  to  deliver  to  the  other  good  and 

sufllcient  warranty  deeds  to  their  respec- 
tive properties,  and  abstracts  of  title  to  the 
same  showing  clear  and  merchantable  title 
thereto,  except,  of  course,  the  mortgages 
above  referred  to,  which  are  liens  againit 
the  North  Dakota  property  conveyed  by 
first  party  and  the  Waterloo  property  con- 
veyed by  second  party.  Deeds  and  abstracts 
to  be  exchanged  within  a  reasonable  time 
after  this  contract  becomes  binding  on  both 
parties  hereto."  The  making  of  the  alleged 
agreement  is  conceded,  but  the  defendant 
contends  that,  within  the  time  stipulated, 
he  notified  the  plaintiff,  in  writing,  of  hia 
election  to  abandon  the  deal,  and  that  no 
enforceable  contract  was  ever  completed 
between  them.  The  defendant  as  a  witness 
testifies  that  late  in  the  evening  of  Febru- 
ary 24,  1911,  at  Waterloo,  Iowa,  he  wrote 
a  letter  to  the  plaintiff  informing  him  of 
his  intention  to  abandon  the  contract. 
which  letter  he  addressed  to  plaintiff  at 
Waverly,  Iowa,  the  place  of  his  residence, 
and,  having  duly  sealed  and  stamped  the 
same,  deposited  it  in  a  street  or  bote!  letter 
box  provided  for  such  purposes  by  the 
United  States.  The  letter  itself,  being  pro- 
duced, appears  to  bear  tlie  date  of  February 
24,  1911,  hut  the  postmark  stamped  thereon 
is  dated  February  25,  9  a.  it.,  1911,  while 
the  Waverly  postmark  shows  its  receipt  at 


In  Great  Western  Mut.  Aid  Asso.  v. 
Colmar,  7  Colo.  App.  275,  43  Fac.  159,  It 
is  said  that  where  a  mutual  insurance  pol' 
icy  contains  a  stipulation  that  it  may  be 
canceled  if  assessments  are  not  paid  "with- 
in forty  days  after  receiving  due  notice," 
"the  computation  of  time  cannot  be  deter- 
mined by  the  date  upon  the  notice,  nor 
from  the  date  of  mailing  .  .  .  ,  but 
must  be  computed  from  the  date  the  in- 
sured received  due  notice."  So  much  of 
this  statement  as  falls  within  the  scope  of 
this  note,  however,  is  merely  ohiter. 

For  otlier  cases  involving  time  of  notice  of 
premiums  or  assessments,  see  the  note  to 
Kavanaugh  v.  Security  Trust  t  L.  Ins.  Co. 
7  L.E.A.(N.S.}  253,  on  the  necessity  that 
notice  of  maturity  of  premiuma  or  assesa- 
menta  sent  through  the  mail  be  received. 

Under  a  clause  in  a  fire  insurance  policy 
giving  the  insurance  company  the  right  of 
cancelation  upon  a  certain  number  of  days' 
notice,  the  time  begins  to  run  from  the 
date  of  the  receipt  of  the  notice,  and  not 
from  the  date  of  mailing.  Hartford  F. 
Ins.  Co.  V.  Tewps,  132  Hi.  App.  321. 

Thus,  the  cancelation  of  an  insurance 
policy  made  five  days  after  mailing  of 
notice,  but  only  one  day  after  the  receipt 
of  such  notice,  is  improper  under  a  clause 
in  the  policy  requiring  five  days'  notice  be- 
fore cancelation,  American  F.  Ins.  Co.  v. 
Brooks,  83  Md.  22,  34  Atl.  3T3. 

And  a  notice  mailed  on  the  15Ui  of  the 
L,R.A.19I5B. 


month  and  received  on  the  17th  that  an 
insurance  policy  will  be  canceled  on  the 
20th  is  not  sufficient  under  a  clause  in  the 
policy  requiring  five  days'  notice  before  can- 
celation. German  Union  F.  Ins.  Co.  v. 
Fred  G.  Clarke  Co.  118  Md.  622,  39  L.R.A. 
(N.S.)    829,  82  Atl,  974,  Ann.  Cas.   1913D, 

In  Skillings  v.  Royal  Ins.  Co.  8  Ont.  L. 
Bep.  401,  where  insured  property  was  in- 
jured by  fire  between  the  mailing  of  a 
notice  of  cancelation  by  the  policyholder 
and  the  receipt  of  such  n     " 

P"")"  ' 

i""e.  „         „        „.       . 

notice  to  effect  cancelation,  the  policy  v 
still  in  effect  when  the  fire  occurred. 

Where  proofs  of  loss  are  mailed  on  the 
eoth  day  after  a  fire,  but  not  received  by 
the  insurance  company  until  after  60  days 
have  expired,  such  notice  is  not  a  compli- 
ance with  a  condition  in  the  policy  requir- 
ing insured  to  "render"  such  proofs  within 
60  davs  after  loss.  Peabodv  v.  Satterlee, 
160  K.  Y.  174,  52  L.R.A,  956.  59  N.  E. 
818,  reversing  30  App,  Div.  426,  55  N,  Y, 
Supp.  363;  Huse  k  L.  Ice  t  Transp,  Co. 
v.  Wielar,  88  N.  Y.  Supp.  24, 

But  it  is  held  in  Manufacturers'  A,  M. 
Mut.  Ins.  Co.  V,  Zeitinger,  168  III.  286,  61 
Am.  St.  Rep.  105.  48  N.  E.  179,  affirming 
68  III.  App.  2SS,  that  a  clause  in  a  Are  in- 
surance policy  requiring  that  insured  "with- 
in sixty  days  after  the  fire     .     .     .     shall 
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thftt  office  Februu7  2fi,  11;30  a.  h.,  1911. 
It  was  actuftll;  re«eived  by  the  plaintifl 
■bout  3  o'clock  F.  ic.  of  tbe  25th.  Upon  the 
{seta  thus  briefly  stated,  the  trial  court 
found  plaintiff  not  entitled  to  the  relief 
asked. 

The  flrst  and  principal  question  present- 
ed by  tbe  record  is  whether  tbe  defendant 
signified  bis  election  to  abandon  the  con- 
tract in  euch  time  and  in  such  manner  as 
to  relieve  himself  from  obligation  to  per- 
form the  same.  It  appears  that,  while  the 
terms  of  tbe  exchange  were  agreed  upon 
and  reduced  to  writing,  the  defendant  was 
given  thirty  days  in  which  to  eiamioe  and 
satisfy  himself  as  to  the  Datiota  property, 
with  the  option  on  his  part  to  withdraw 
from  the  transaction  at  any  time  within 
thirty  days  from  the  dat«  of  the  writing. 
As  expressed  by  the  instrument  itself,  it 
was  not  to  be  become  binding  upon  the  de- 
fendant "until  the  eipira.tioD  of  said  thirty 
days,"  unless  such  time  was  waived  by  him. 
It  then  providps  that  "at  the  end  of  thirty 
days  this  contract  is  to  become  binding 
upon  said  second  party  unless  be  sooner' 
notifles  the  first  party  in  writing  of  hie 
intention  to  abandon  and  cancel  the  same." 

It  is  the  theory  of  the  appellee,  and  such 
is  said  by  counsel  to  have  been  the  view  of 
the  trial  court,  that  when  properly  con- 
strued the  contract  gives  to  the  defend- 
ant the  full  period  of  thirty    days    to    ex- 


amine the  property,  and  that  a  notice  of  his 
refusal  to  proceed  farther,  given  with 
reasonable  promptneu  after  the  expiration 
of  that  period,  would  be  timely  and  relieve 
him  from  liability.  To  reach  this  con- 
clusion, we  must  ignore  the  provision  by 
which  at  the  "end  of  thirty  days"  the  con- 
tract was  to  become  binding  upon  the  de- 
fendant, "unless  be  sooner  notiSed  first 
party,  in  writing,  of  his  intention  to  aban- 
don the  same."  But  counsel  say  the  writ- 
ing also  provides  that  the  defendant  shall 
have  thirty  days  from  date  in  which  to 
examine  the  property,  and,  as  this  privilege 
continues  up  to  the  last  hour  of  the 
thirtieth  day,  it  could  not  have  been  meant 
that  he  must  exercise  his  option  or  election 
before  that  period  expired.  These  pro- 
visions, it  is  argued,  ore  so  far  repugnant 
or  at  least  so  obscure  as  to  justify  the  con- 
struction by  which  notice  within  reasonable 
time  after  the  expiration  of  the  stated 
period  may  be  held  sufficient  We  are  dis- 
posed to  the  view,  however,  that  this  read- 
ing requires  too  great  a  strain  upon  tbe 
court's  power  of  construction.  Tbe  lan- 
guage of  the  writing  is  not  at  all  obscure. 
It  provides,  in  fairly  clear  terms,  for  a 
period  of  thirty  days  in  which  the  bargain 
or  agreement  sball  remain  tentative  only. 
Within  that  time  defendant  was  at  liberty 
to  satisfy  himself  concerning  the  property 
he  was  to  receive  in  tbe  exchange,  and,  un- 


render  a  statement  to  the  company,"  is 
suSiciently  complied  with  if  the  statement 
la  mailed  to  the  company  within  that  time. 
The  court  bases  its  decision  upon  the  use 
of  the  word  "render"  in  the  clause  requiring 

And  in  Badger  v.  Glen  Falls  Ins.  Co.  4!) 
Wis.  3B9.  a  N.  W.  845,  where  a  fire  oc- 
curred at  night  and  lasted  until  the  next 
morning,  in  considering  tbe  question  as  to 
which  day  should  be  considered  the  date  of 
the  fire,  and  in  computing  the  date  upon 
which  the  proof  of  loss  ought  to  have  been 
farDisbed  in  accordance  with  a  condition 
of  the  policy  requiring  insured  to  "render" 
such  proof  within  thirty  days  after  the 
loss,  the  court  regards  the  date  upon  which 
tbe  proof  was  mailed  as  the  date  upon 
which  it  was  rendered  to  the  company. 

In  Craig  v.  United  States  Health  &  Acci. 
Ins.  Co.  80  S.  C.  151,  18  L.R.A.(N.S.)  lOB, 
128  Am.  St.  Rep.  677,  81  S.  E,  423,  15  Ann. 
Cas.   2111,   it  is  held  that  notice  of  illness 


cient  to  satisfy  the  requirement  of  the  pol- 
icy that  "written  notice  of  any  illness 
.  .  .  must  be  given  to  the  conpanj  at 
Saginaw,  Michigan,  within  ten  days  from 
dat«  of  beginning  of  illness,"  regardless  of 
the  fact  that  such  notice  is  not  received 
antil  after  the  expiration  of  tea  days  after 
the  beginning  of  the  illness. 

Where   a   prospective   purchase   of   skins 
LIt.A.]EI1SB. 


agrees  to  give  notice  within  three  days  of 
a  refusal  to  buy,  notice  mailed  the  third 
day,  and  not  received  by  the  owner  of  the 
skins  until  the  fifth  day,  is  not  notice  with- 
in three  days.    Field  v.  Mann,  42  Vt.  81. 

And  see  the  similar  case  of  Whecleb  t. 
McStat. 

Where  a  person  is  entitled  to  notice  under 
a  contract  of  sate  before  delivering  the 
wool  sold,  and  there  is  no  stipulation  as  to 
the  method  of  notice,  the  date  of  receiving 
communication  containing  notice,  and  not 
the  date  of  mailing  such  communication, 
will  be  considered  the  time  of  receipt  of 
notice.     Burhans  v.  Corey,  17  Mich.  282. 

An  acceptance  mailed  within  sixty  days 
after  the  making  of  a  bid,  but  not  received 
until  after  the  expiration  of  sixty  days,  ia 
not  sufficient  to  make  the  bidder  liable  for 
failure  to  enter  into  a  contract  in  fulfil- 
ment of  such  bid,  where  the  bid  contains 
stipulations  that  it  wilt  not  be  withdrawn 
for  sixty  days,  and  that  ten  days  after 
notice  tfie  bidder  will  enter  into  contract. 
Haldane  v.  United  States,  16  C.  C.  A.  447, 
32  U.  S.  App.  SO',  6B  Fed.  SIS. 

And  where  the  deed  to  a  pew  provides 
that  it  shall  be  void  if  assessments  for  re- 
pairs are  not  paid  within  six  months  after 
personal  notice  thereof,  the  six  months' 
period  runs  from  the  date  of  receipt  of  such 
notices,  and  not  from  the  date  upon  which 
they  are  mailed.  Brattleboro  East  Soc.  v. 
Reed,  42  Vt.  76.  E.  L.  D. 
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teas  he  "sooner  gave  notice"  of  hia  with- 
drawftl  from  the  deal,  the  agreement  was 
to  become  obligatorj  upon  him  "at  the  end 
of  thirty  days."  In  other  words,  to  avoid 
the  binding  effect  of  the  contract,  he  was 
required  to  reach  his  decision  and  to  notify 
plaintiff  thereof  in  writing,  both  before  the 
expiration  of  thirty  day  a.  Notice  given 
after  that  period  had  elapsed  would  be  un- 
availing. Such  also  appears  to  have  been 
the  practical  interpretation  which  defend- 
ant appears  to  have  put  upon  his  agree- 
ment. He  says  he  had  inveatigated  the 
property  and  decided  not  to  proceed  with 
the  exciiange  three  days  before  the  time  ex- 
pired, but,  because  of  other  buBJnesa  en- 
gagements, he  neglected  to  give  the  notice 
until  late  in  the  evening  of  the  last  day, 
when  he  endeavored  to  do  so  in  the  manner 
indicated. 

But  one  other  debatable  propositiou  re- 
mains. Assuming  that  defendant  mailed 
his  letter  of  withdrawal,  as  he  Bays  he  did, 
by  depositing  it  in  a  mail  box  at  10  o'clock 
in  the  evening  ot  February  24,  1911,  and 
that  Hueh  letter  reached  the  hand  of  plain- 
tiff at  Waverly  on  the  afternoon  of  the  fol- 
lowing day,  does  this  constitute  a  notice 
within  the  thirty  day  period!  Excluding 
the  day  on  which  the  writing  bears  date, 
the  period  of  tliirty  days  would  expire  with 
the  close  of  February  24,  1011.  To  hold 
such  notice  sufficient  it  must  he  on  the 
tlieory  that  the  deposit  of  the  letter  in  the 
mail  box  is  the  legal  equivalent  of  placing 
it  in  the  hands  of  the  plaintiff.  That  a 
contract  may  result  from  an  offer  by  mail 
or  telegraph  aJid  an  acceptance  communi- 
cated by  similar  means,  and  that  the  con- 
tract obligation  dates  from  the  time  of 
mailing  or  despatching  the  acceptance,  is  of 
course  familiar  doctrine.  But  where 
parties  by  agreement  condition  the  acquire- 
ment or  loss  of  contract  riglits  upon  the 
giving  of  a  notice  within  the  specified 
period,  not  prescribiug  the  manner  or 
means  of  the  delivery  thereof,  we  think 
there  is  no  rule  or  precedent  to  the  effect 
that  the  mailing  of  such  notice  operates  as 
a  delivery  or  service  from  the  time  of  ite 
deposit  in  the  postoffice.  For  instance,  if  A 
leta  his  house  to  B  under  an  agreement  by 
which  the  latter  is  to  vacate  the  premises 
upon  a  week's  written  notice  from  the 
former,  no  court  would  be  disposed  to  bold, 
in  the  absence  of  an  express  or  implied 
stipulation  to  that  effect,  that  such  notice, 
sent  by  mail,  would  be  of  any  avail  to 
terminate  the  tenancy  until  its  actual 
ceipt  by  the  lessee. 

The  cases  distinctly  in  point  are  not  very 
numerous,  but  they  are  sufficient  to  show. 
that  the  distinction  between  cases  of  this 
character  and  those  where  the  quest  ioi 
I..R.A.I915B. 


issue  IB  an  acceptance  of  an  offer  of  pur- 
ehase  or  sale  has  received  judicial  recogni- 
tion. Sec  Burhans  v.  Corey,  17  Mich.  282, 
in  which  it  is  held  that  a  person  entitled  to 
notice,  where  there  is  no  stipulation  or  con- 
sent for  its  delivery  by  mail  or  other 
specially  named  means,  is  not  bound  by 
such  notice  until  it  is  actually  received.  So 
also  it  has  been  held  in  Vermont  that  one 
who  has  undertaken  to  give  notice  within  a. 
specified  number  of  days  docs  not  comply 
with  his  obligation  by  depositing  notice  in 
the  postollice  at  the  close  of  the  last  day  of 
the  stipulated  period,  too  late  to  be  for- 
warded or  delivered  within  the  time  named. 
Field  V.  Mann,  42  Vt.  08.  This  authority  is 
quite  in  point  upon  the  facts  in  the  case  at 
bar.  A  similar  holding  is  to  be  found  in 
Brattleboro  East  Soc.  v.  Reed,  42  Vt.  70. 
In  Northwestern  Traveling  Men's  Asso.  v. 
Schauas,  148  111.  304,  3o  N.  E.  747,  the 
court,  speaking  with  reference  to  a  con- 
tract requirement  of  notice,  coupled  with  a 
provision  that  "notice  sent  to  the  last  ad- 
dress given  shall  be  considered  legal  notifi- 
cation," says:  "As  there  is  no  provision 
in  the  Constitution  to  the  effect  that  the 
service  of  notice  shall  date  from  the  time  of 
mailing,  it  can  only  date  from  the  time  of 
its  actual  receipt  by  the  member  to  whom 
it  is  addressed,  or  at  least  until  suiflcient 
time  has  elapsed  to  enable  it  to  reach  him 
in  due  course  of  mail."  Upon  the  same 
subject  it  is  said  by  the  Massachusetts 
court  that  "ordinarily  when  a  demand 
must  be  made  or  notice  given,  merely  post- 
ing the  demand  or  notice  in  the  mail  would 
not  be  a.  communication  to  the  person  ad- 
dressed, and  would  be  ineffectual  unless  the 
same  sliould  be  received."  Shea  v.  Massa- 
chusettH  Ben.  Asso.  ]«0  Mass.  289,  39  Am. 
St.  Rep.  475,  35  N.  E.  B5j.  Any  other  rule 
would  be  unreasonable  and  productive  of 
frequent  unjust  results.  It  follows  that  we 
must  hold  that  there  was  a  clear  failure  on 
the  part  of  the  defendant  to  give  notice  of 
his  withdrawal  from  the  contract  within 
the  time  limited  tlierefor,  and  that  the 
contract  became  and  is  a  binding  and  en- 
forceable obligation. 

For  tlie  reasons  stated,  the  decree  below 
must  be  reversed,  and  the  cause  remanded 
for  the  entry  of  a  decree  in  accordance  with 
the  views  here  expressed. 

I  am  unable  to  agree  with  the  foregoing 
opinion.  The  contract  gave  defendant 
"thirty  days"  to  satisfy  himself  as  to  the 
Dakota  property.  The  effect  of  the  ma- 
jority opinion  is  to  make  the  time  for  such 
purpose  a  little  less  than  thirty  days. 
The  opinion  rests  its  full  weight  upon  the 
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■word   "sooner,"  and   makes   It   of  the  very 

esaenee  of  the  contract. 

I  think  the  interpretation  of  the  con- 
tract ad&pted  by  the  trinl  court  is  the  more 
reasonable  and  natural  one.  The  word 
*'sooner"  can  be  adopted  thereto  without 
rxceaaive  strain  upon  its  meaning.  If  this 
be  not  ao,  then  the  contract  ia  repugnant  in 
its  provisions  at  this  point.  Such  repug- 
nance is  a  sufficient  reason  why  apecifie  per- 
formance should  be  refused  and  the  ttalus 
qua  be  maintained.    I  would  affirm. 

Petition  for  rehearing  denied. 


IOWA  SUPREME  COURT, 

DR.   J.   H.   GUTHRIE,   Appt.. 

JOHN  McMURKEN. 

(—  Iowa,  — ,  140  N.  \V.  71.) 

BlghM-ar  —  title  to  niaterlalfl  placed  in 
sidewalk. 

A  property  owner  who  places  a  sidewalk  ; 
m  the  street  in  front  of  his  property,  which 
is  not  accepted  by  the  municipality  be- 1 
rause  not  on  the  established  grade,  does ' 
not  lose  title  to  the  materials  so  as  to 
Justify  their  appropriation  by  one  who  has 
contracted  with  the  municipality  to  re- . 
place  the  walk  on  the  proper  grade.  [ 


(October   21,    I9I4.) 


APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Jones  Count}' 
in  defendant's  favor  in  an  action  brought  to 
recover  the  value  of  certain  material  used 
by  plaintiff  in  the  construction  of  a  side- 
walk ia  front  of  his  property  which  was 
removed  by  the  municipality  because  not 
on  the  established  grade.     Reversed. 

Statement  by  GayDor,  J,: 

This  is  an  action  to  recover  the  value  of 
certain  material  used  by  the  plaintiff  in 
constructing  a  sidewalk  in  front  of  his 
premises,  which  was  ordered  removed  by 
the  city  council  and  a  new  walk  placed  in 
its  stead.  The  material  from  the  original 
walk  having  been  removed,  the  party  who 
constructed  the  new  walk,  under  an  agree- 
ment with  the  city  that  he  might  use  such 
of  the  old  material  aa  he  found  suitable, 
not  having  found  any  of  it  suitable,  ap- 
propriated the  same  to  his  own  use  by  sell- 
ing the  same  to  the  defendant,  who  had  full 
knowledge  of  all  the  rights  of  the  parties 
in  the  premises.  Judgment  for  the  defend- 
ant.    Plaintiff   appeals. 

Mr.  John  S.  Welch,  for  appellant: 
The  material  in  a  street  whicli  consti- 
tutes a  pavement,  which  is  rejected  by  a 
city,  may  be  removed  by  the  party  who 
constructed  the  pavement,  if  it  can  be  done 
without  injury  to  the  street  or  the  adjoin- 
ing property. 

Snouffcr   v.    Tipton,   —    Iowa,   — ,   ante, 


Note.  ^  Right  of  oumer  to  material  em- 
plOfied  In  an  improvement  made  by 
Mm  in  the  street  tchich  the  munici- 
pality has  refused  to  accept. 

GuTHBlB  v.  McMrEREN  seems  to  be  a  case 
of  first  impression  where  a  property  owner 
has  sought  to  recover  the  value  of  the 
materials  used  in  a  street  improvement 
vhich  he  himself  has  constructed,  when  it 
las  been  appropriated  upon  repavement. 

Two  cases  have  been  iucluded  as  bearing 
e  upon  the  question  under  onno- 
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.  Des  Moines,  141  Iowa, 
119  N.  VV.  276,  it  was  held  that  the 
value  of  material  in  an  old  pavement  the 
cost  of  which  had  been  assessed  against  the 
property  holders  could  not  be  act  off  against 
a  special  assess  men  t  for  a  new  pavement 
even  though  the  contention  of  plaintitTs  be 
accepted,  that  they  became  the  owners  of 
Euch  material  when  it  ceased  to  be  a  part 
of  the  pavement,  the  basia  of  the  decision 
being  that  a  special  assessment  is  a  tax, 
and  not  liable  to  counterclaim  or  set-off. 

As  to  the  validity  of  the  claim  of  owner- 
ship, the  court  refused  to  express  an  opin- 
ion, it  being  unnecessary  to  a  decision  of  the 
case,  hut  stated  that  if  the  plaintiffs  were 
owners  of  such  material,  and  these  were 
wrongfully  taken  and  converted  bv  any  per- 
L.R.A.1S1SB. 


son,  they  liad  their  caviKc  of  action  against 
such  person,  whether  it  be  the  city  or  an 
individual,  Tliis  dictum,  it  will  be  seen, 
while  not  authority,  accords  with  the  deci- 
sion in  Guthrie  t.  McMubbbs. 

And  that,  upon  repavement  of  the  street, 
an  abutting  property  holder  could  not  com- 
pel the  city  to  return  to  him  tlie  value  of 
cobblestones  taken  from  the  street,  was  the 
decision  in  Schmitt  v.  Kew  Orleans,  48  I^. 
Ann.  1440,  21  So.  24,  the  court  stating  that 
when  they  wci'e  placed  in  the  street  at  the 
cost  of  the  property  holders  it  was  a  con- 
tribution to  the  public,  and  they  became 
the  property  of  the  city  for  the  use  of  the 
public.  It  was  said  further  that  it  would 
be  impractical  for  the  city  to  dispose  of 
the  stones  and  to  return  to  each  property 
holder. his  proportion  of  the  value;  that 
the  benetit  of  the  value  bad  been  received 
in  the  contract  for  repavement,  as  the 
stones  were  to  be  reduced  in  size  and  used 
in  the  new  pavement. 

As  to  right  of  abutting  owner  to  prevent 
construction  of  sidewalks  in  front  of  his 
propertv,  see  note  to  Hitchcock  v.  Zink,  13 
L.R.A,(N.S.)    1110. 

As  to  right  of  municipality  to  prohibit 
construction  of  sidewalk  by  abutting  owner 
in  front  of  his  property,  see  note  to  George- 
town V.  Hambrick,  13  L.R.A.(N.S,)  1113. 
J.  H.  B, 
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173,  142  N.  W.  96;  Mareh  v.  Fulton  Count}', 
ID  Wall,  are,  lO  L.  ed.  1D40. 

Id  enplofing  the  power  of  taxation  ta 
to  street  or  sidewalk  improvements,  the 
power  must  be  exercised  strictly  in  Bccord- 
ance  with  the  statute, 

Co^eshall  y.  Des  Moines,  TS  Iowa,  235, 
41  N.  W.  617,  42  N.  W.  660;  Bucroft  v. 
Council  Bluffs,  63  Iowa,  046,  19  N.  W.  807, 

The  purchase  of  property  with  notice  of 
the  rights  of  another  thereto,  and  an  appro- 
priation thereof,  is  a  conversion. 

Allison  V.  King,  26  Iowa,  66. 

Mr.  R.  H.  Corbit,  for  appellee: 

Before  a  party  can  waive  the  tort  and 
sue  in  assumpsit  for  the  conversion  of  per- 
sonal property,  the  tort  feasor  must  have 
converted  the  property  into  money,  or 
relations  existing  between  the  parties  must 
have  had  its  inception  in  contract. 

Grinnelt  v.  Anderson,  122  Mich.  533, 
N.  W.  329;  Berkshire  Glass  Co.  v.  Wolcott, 
2  Allen,  227,  79  Am.  Dec.  781;  Weiler  v, 
Kershner,  109  Pa.  219;  Johnston  ».  Salis- 
bury, 61  III.  316i  Tucker  v.  Jcwett.  32 
Conn.  663;  Emerson  v.  McXamara,  41  Me. 
565;  Robertson  y.  Dunn,  87  N.  C.  IBl; 
Cushman  v.  Jewell,  7  Hun,  523;  Winchell 
V.  Noyes,  23  Vt.  303;  Cliamljlpp  v. 
Kenzie,  31  Ark.  165;  Knapp  t.  Hobbs,  50 
N.  H.  476;  Daniel  v.  Daniel,  9  B.  Mon. 
195;  Barlow  v.  SUlworth,  27  Ga.  517; 
Smith  V.  Jemigan,  83  Ala.  256,  3  So.  516. 

Where  a  party  has  property  in  his  pos- 
session rightfully,  there  can  be  no  wrong- 
ful conversion  until  after  a  demand  and  re- 

Boaver   v,   Swecker,    138    Iowa,   721,   116 

N.  W.  704. 

If  the  plaintiff  has  suffered  no  loss,  he 
can  recover  no  damages.  Plaintiff  received 
all  the  benefit  of  the  value  of  the  old  blocks, 
and  therefore  was  not  damaged.  By  re- 
fusing to  build  the  walk  himself,  he  for- 
feited hia  right  to  claim  any  damage. 

3  Sutherland,  DHmages,  §  1127. 

A  party  cannot  affirm  a  contract  and  re- 
tain benefits,  and  yet  maintain  an  action 
for  damages. 

Schmoltz  V.  Schmoltz,  116  Mich.  6B2,  75 
N.  W.  135;  Curtis  v.  Ward,  20  Conn.  204; 
Bates  v.  Coiirtwright,  38  III.  618. 

One  who  has  received  the  full  benefit  of 
a  contract  cannot  deny  its  validity  or  the 
authority  to  make  it. 

Hall  Mfg.  Co.  V.  American  R.  Supply  Co. 
48  Mich.  331,  12  N.  W.  205. 

Oaynnr,  J.,  delivered  the  opinion  of  the 

In  July  or  Augiist,  IBIO,  the  plaintiff 
built  a  cement  sidewalk  on  two  aides  of  his 
property.  The  walk  was  constructed  of 
L.R.A.1B15B. 


cement  and  sand  blocks  4  feet  square.  This 
walk  was  built  by  the  plaintiff  on  his  own 
motion.  After  the  walk  was  built,  and 
about  the  3d  day  of  August,  the  city  coun- 
cil of  Wyoming,  Iowa,  passed  an  ordinance 
requiring  a  Walk  to  be  laid  at  the  place 
where  plaintiff  had  previously  laid  his  n-atk 
and  at  a  different  grade  from  that  on  which 
plaintiff  had  built.  Before,  however,  at- 
tempting the  construction  of  the  new  walk, 
the  plaintiff  was  notified  to  take  up  and 
change  the  walk  as  laid  down  by  him.  Thia 
he  failed  to  do.  Afterwards  the  town 
entered  into  a  contract  with  one  Grtndrod 
to  put  in  the  new  walk,  and  in  this  contract 
with  Grindrod  it  was  provided  that  the  ma- 
terial and  blocks,  heretofore  used  by  the 
plaintiff  in  the  construction  of  the  walk, 
should  be  taken  up,  and,  so  far  as  suit- 
able, used  in  the  building  of  the  new  walk. 
Grindrod  undertook  the  building  of  this 
new  walk,  and  in  doing  so  removed  alt  the 
blocks  placed  in  the  walk  previously  built 
by  the  plaintiff,  and  found  none  of  them 
suitable  to  be  relaid.  After  the  blocks  were 
removed  they  were  piled  up  along  the 
street,  and  were  left  there  for  some  time, 
and  while  the  new  walk  was  being  put  in. 
Thereafter  Grindrod,  assuming  to  be  the 
owner  of  these  blocks,  sold  them  to  defend- 
ant, and  this  action  is  brought  to  recover 
the  value  of  the  blocks  so  claimed  to  have 
been  converted. 

Tlie  only  provision  in  the  contract  under 
which  Grinrod  claimed  the  right  to  the 
blocks  is  the  provision  to  the  effect  that  the 
old  blocks  might  be  used,  so  far  as  suitable, 
in  the  construction  of  the  new  ■iidewalk- 
Ile  claims  that  his  bid  was  made  with  ref- 
erence to  the  use  of  these  old  blocks,  and 
he  assumes  that,  because  he  did  not  use 
them,  he  became  entitled  to  them,  and,  upon 
that  assumption,  sold  them  to  the  defend- 
ant. It  appears  that  defendant  was  then  a 
member  of  the  city  council,  and  had  full 
understanding  of  the  facts  herein  related. 
It  also  appears  that  the  plaintiff  notified 
Grindrod  not  to  dispose  of  the  blocks,  and 
also  notified  McMurren  that  he  claimed  to 
be  the  owner  of  the  blocks,  and  that  he 
should  not  remove  them.  Upon  these  facta 
the  cause  was  tried  to  a  jury.  At  the  con- 
clusion of  all  the  testimony,  the  court  in- 
structed the  jury  to  return  a  verdict  for 
the  defendant. 

It  appears  that  the  sidewalk,  laid  by  the 
plaintiff,  was  not  at  grade,  and  for  that 
reason  was  rejected  by  the  town,  and  its 
removal  ordered.  It  appears  that  the  plain- 
tiff failed  to  remove  it;  that  thereupon  the 
defendant  employed  one  Grindrod  to  remove 
it,  and  the  blocks  were  accordingly  removed, 
the  sidewalk  reduced  to  grade,  and  a  new 
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waUc  built,  in  ftccordjuice  with  the  ordi- 
nance of  the  town,  at  the  place  where  the 
old  walk  wu  laid.  The  queation  is,  Did 
the  town  become  the  owner  of  these  blocks 
immediktel;  upon  their  being  placed  by  the 
plaintiff  in  the  position  on  the  street  to 
be  used  as  a  public  sidewalkT  In  answer- 
ing this  question  it  must  be  borne  in  mind 
that  these  blocks  were  the  property  of  the 
plaintiff  at  the  time  he  laid  them  upon  the 
street  for  use  by  the  general  public;  that 
he  placed  them  there  Id  good  faith,  but 
not  on  the  grade  fixed  by  the  ordinance  of 
the  town ;  that,  immediately  upon  the 
town's  discovering  the  walk  in  its  then 
position,  it  repudiated  the  act  of  the  plain- 
tiff in  placing  these  blocks  there,  and 
ordered  him  to  remove  them.  It  he  had 
removed  them  in  obedience  to  the  order  of 
the  citv,  is  there  any  question  that  the 
blocks  would  remain  his  property!  The 
city,  acting  for  the  public,  had  refused  to 
accept  the  walk,  and  had  repudiated  his 
right  to  build  the  walk  as  then  built  and 
maintained  by  him.  The  city  paid  nothing 
for  the  walk,  contributed  nothing  to  the 
bnilding  of  the  walk,  assumed  no  jurisdic- 
titm  over  the  walk,  repudiated  it,  and 
ordered  it  removed  at  once.  They  were  un- 
questionably, then,  the  property  of  t)ie 
plaintiff,  and  continued  to  be  the  property 
of  the  plaintiff,  and  no  contract  or  agree- 
ment Iwtween  the  city  and  Grindrod  could 
affect  that  ownership.  Nor  did  the  city 
attempt  to  convey  to  Grindrod  any  prop- 
erty in  these  blocks.  Orindrod  was  em- 
ployed to  lay  a  new  walk,  permission 
given  only  to  use  such  of  the  old  blocks 
as  he  deemed  suitable  in  building  the  new 
walk.  This  gave  him  no  right,  under  any 
construction  of  the  agreement,  to  appro- 
priate the  blocks  to  his  individual  use.  It 
gave  him  no  property  in  the  blocks,  and  he 
(lonveyed  none  to  the  defendant.  Defendant 
hail  full  Liiowledge  of  all  the  rights  of  the 
parties  in  this  walk  at  the  time  he  made 
hill  purchase. 

It  is  unquestionably  the  law  that  one 
who  places  even  a  fixture  on  the  propprty 
of  another,  under  mistake  as  to  bis  right 
to  do  so,  where  he  acts  in  good  faith,  may, 
upon  discovering  his  mistake,  reclaim  his 
property  where  it  can  be  done  without  in- 
Jury  to  the  property  of  the  other.  See 
Snouffer  v.  Tipton,  —  Iowa,  — ,  ante, 
173,  142  N.  W.  07,  and  cases  therein 
cited. 

We  think  the  court  erred  in  directing  a 
*erdict  for  the  defendant,  and  the  case  is 
therefore  reversed, 

liSdd,   Ch.  J.,  and  Deemer  and  Wlth- 
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'  Miss,  — ,  66  So.  207.) 


Kidnapping  —  by  father  —  liability. 

A  father  is  not  guilty  of  kidnapping  his 
child  by  enticing  it  from  the  custody  of  its 
mother,  to  which  it  had  been  committed 
under  agreement  between  the  parties  as 
part  consideration  for  the  dismissal  of  a 
divorce  proceeding. 

(October  12,  1914.) 

APPEAL  by  the  State  from  a  judgment 
of  the  Circuit  Court  for  Wayne  County 
sustaining  a  demurrer  to  an  indictment 
charging  defendant  with  kidnapping  his 
child.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.   Luther  K.   Saul,  for  the  State: 

The  fact  that  a  marriage  separation  con- 
tract contains  a  provision  for  the  care  and 
custody  of  the  children  begotten  as  the 
fruits  of  the  marriage  does  not  make  it 
contrary  to  public  policy  and  void,  but,  to 
the  contrary,  it  is  legal  and  binding. 

Luttmer  v.  Luttmer,  143  Ky.  844,  137 
S.  W.  777;  State  ex  rel.  Qiroux  v.  Giroux, 
19  Mont.  149,  47  Pac.  798, 

One  can  be  convicted  for  the  abduction 
of  his  owu  child  if  he  has  parted  with  the 
legal  right  to  its  custody. 

Hunt  V.  Hunt,  94  Qa.  257,  21  S.  B.  S15; 
State  v.  Angel,  42  Kan.  216,  21  Pac.  1076; 
Biggs  V.  State,  13  Wyo.  94,  77  Pac.  901. 

\Vhere  it  is  charged  that  the  child  was 
taken  from  its  father  or  mother,  it  is  not 
necessary  to  aver  that  tliey  had  the  legal 
charge  of  its  person,  for  the  reason  that 
when  such  relationship  is  stated,  the  law 
attaches  the  right  of  custody. 

1  Standard  Enc.  Proc.  pp.  81,  82,  Ex 
parte  Estrado,  SB  Cal.  318,  20  Pac.  209. 

Note.  —  Tfikittg  of  child  Bj/  or  at  *m- 
8lant!f  of  one  parent  from  custody  of 
the  other  parent  aa  fcfd napping. 

The  early  cases  upon  the  question  here 
involved  are  considered  in  the  note  to  State 
V.  Brendenberg,  32  L.R.A.(N.S.)    846. 

As  to  civil  action  for  abduction  of  child. 
Bee   note   to   Howell    v.    Howell,   46   L.R.A. 


\.)  a 
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It  has  been  held  in  a  subsequent  case  that 
a  statute  providing  that  "kidnapping  is 
the  forcible  abduction,  stealing  away,  oi 
secreting  of  a  man,  woman,  or  child."  and 
containing  nothing  from  which  it  might  be 
inferred  that  a  parent  who  has  loat  the 
custody  of  his  child  by  a  formal  court  de- 
should  be  exempt  from  its  provisions. 
lies  to  a  father  woo  has  lost  the  custody 


MISSISSIPPI  SUPRKME  CtlURT. 


Reed,   Jq   delivered   the   opinioo   of   tbe 

E,  0.  Powe  w»B  charged  with  kidnapping 
his  child,  a  girl  tour  jeara  old.  It  ia  al- 
leged in  the  indictment  that  he  l(>d,  took, 
carried,  and  enticed  away  the  child  from 
her  mother,  who  was  then  l^ally  entitled 
t*»  her  custody  and  poBaeasion.  Omitting 
the  forma!  parts,  the  indictment  reads: 

'That  E.  O.  Powe,  on  the  ]2th  day  of  De- 
cember, A,  0.  10]],  in  the  county  afore- 
said, did  enter  into  a  certain  contract  with 
one  Sudie  W.  Powe,  who  ivas  then  and 
there  his  wife,  whereby,  for  and  in  consider- 
ation of  the  dismissal  by  tbe  said  Sudie 
VV.  Powe  of  a  certain  suit  in  the  chancery 
court  of  Wayne  county,  MiBBiaaippi,  where- 
in the  said  Sudie  W.  Powe  waa  complain- 
ant and  tbe  said  £.  O.  Powe  was  defend- 
ant, which  waa  then  and  there  pending,  and 
in  which  the  said  Sudie  VV.  Powe  waa  seek- 
ing the  recovery  of  alimony  and  support 
against  her  said  husband,  the  said  E.  0. 
Powe,  and  also  the  recovery  of  and  a  decree 
giving  her  the  care  and  custody  of  the  two 
children  of  her  and  the  said  E.  0.  Powe, 
to  wit,  Wilda,  aged  four  years,  and  Mil- 
dred, two  years  of  age,  he,  the  said  E.  O. 

of  hia  child  by  a  decree  awarding  the 
tody  to  the  mother,  and  which  merel.v  gave 
the  father  permiasion  to  visit  the  child  and 
take  it  to  places  within  a  limited  distance; 
and  that  therefore  where  the  father  falsely 
pretended  to  act  under  the  decree,  and  ob- 
tained possession  of  the  child,  and  immedi- 
ately left  the  state  with  it,  he  waa  guilty  of 
kidnapping.  Lee  v.  People.  53  Colo.  SOT, 
327  Pac.  1023.  The  court  said;  "We  find 
no  case,  under  a  statute  like  ours,  holding 
that  the  parenthood  of  a  defendant  is  a 
defense,  for  such  wrongful  taking,  where 
a  decree  of  court  has  withdrawn  from 
such  parent  hie  natural  and  le^al  right 
to  tile  custody  of  the  child.  It  is  for 
the  protection  of  children,  and  for  the 
benefit  of  society,  that  courts  take 
juriadiction  of  the  status  of  parent  and 
child,  and  when  that  jurisdiction  attaches 
and  a  valid  and  binding  decree  has  been 
entered,  which  devests  either  parent  of  the 
custody  and  |;ives  it  to  the  other,  then  such 
child  is  as  fully  protected  from  being  stolen 
and  carried  away  by  the  parent,  thus  de- 
vested of  ita  cuatady,  as  if  done  by  any 
other  person.  The  necessity  for  a  statute 
of  this  sort,  applicable  to  just  such  cases 
at  fhs  one  before  uB,  ib  clearly  apparent. 
But  for  it.  or  »  similar  one,  there  would  be 
no  adequate  protection  for  a  parent  who 
had  been  awarded  exclusive  custody  of  a 
child,  against  its  unlawful  seizure  and  re- 
moval to  another  state  by  the  one  ousted 
of  ita  custody  and'  control.  It  is  idle  to 
say  that  reaort  should  he  had  to  proceed- 
L.E.A.1915n. 


Powe,  did  covenant  and  agree  to  convey 
to  the  said  Sudie  W.  Powe  certain  lands 
in  full  dischai^  of  all  claims  for  support 
aa  prayed  for  by  her,  and  did  agree  that 
the  said  Sudie  W.  Powe  ahould  have  full 
and  complete  control,  custody,  and  posses- 
sion of  the  two  said  children.  The  said 
Sudie  W.  Powe  did  then  and  there  dis- 
miss her  said  suit  as  she  agreed,  atid  did 
have  the  custody  and  possession  of  the  two 
said  children  until  the  27th  day  of  April, 
1612.  And  the  jury  aforesaid,  upon  their 
oath  aforesaid,  do  furtlier  present  that  on 
the  27th  day  of  April.  1812,  having  sur- 
rendered all  right  to  tbe  custody  and  pos- 
session of  the  said  children  aforcBaid,  did 
unlawfully  and  feloniously  lead,  take,  carry 
away,  and  entice  away,  wilfully  and  malici- 
ously, the  aaid  child  Wilda,  under  fourteen 
years  of  age,  to  wit,  of  the  age  of  four 
years,  with  the  unlawful,  wilful,  malicious, 
and  felonious  intent  then  and  there  to  de- 
tain and  conceal  aaid  child  from  its  said 
mother,  to  wit,  Sudie  W.  Powe,  who  was 
then  and  there  legally  entitled  to  the  cus- 
tody and  poBBCBsion  of  the  said  child, 
Wilda,  as  aforesaid,  contrary  to  i  1079  of 
the  Code  of  Mississippi,  IflOS." 

A  demurrer  to  this  indictment  was  sus- 
tained. Several  grounds  were  assigned  in 
the  demurrer;   but  it  is  only  necessary  for 

ings  in  contempt.  Where,  as  in  this  case, 
the  offender  has  lied  the  state  with  the 
child,  it  is  impossible  to  reach  him  except 
by  criminal  process.  Contempt  proceedings 
would  be  utterly  futile." 

A  decree  of  an  Indiana  court  granting 
a  divorce  and  awarding  custody  of  a  child 
to  its  mother  was  held  valid  and  effective 
in  Rex  v.  Hamilton,  22  Ont.  L.  Rep.  484, 
20  Ann.  Cas.  808,  there  being  no  fraud  or 
collusion  shown,  although  the  cause  upon 
which  it  was  founded  would  not  have  justi- 
fied a  divorce  in  an  English  court,  and  the 
father  was  accordingly  held  liable  under  § 
316  of  the  Criminal  fode  for  unlawfullv 
taking  and  enticing  away  the  child  witii 
intent  to  deprive  the  motJier  of  ita  posses- 

But  neither  a  father  nor  his  assistant  ia 
guilty  of  kidnapping  where  they  obtain 
peaceable  possesBion  of  the  former's  child 
from  ita  mother,  who  has  begun  divorce 
proceedings  against  the  father  but  haa  pro- 
cured no  order  affecting  the  custody  of  the 
child,  although  they  obtained  posac'saion  by 
falsely  representing  thst  the  assistant  was 
an  officer  having  an  order  of  court  for  the 
delivery  of  the  child  to  him;  aince  under 
such  circumstances  tbe  father  was  equallv 
entitled  to  the  custody  of  the  child,  and 
committed  no  crime  in  taking  peaceable 
rtossession  of  it,  and  his  assistant  was  mere- 
ly aiding  him  in  doing  a  lawful  act  in  a 
lawful  way.  State  v.  Dewey,  1S5  Iowa, 
469,  40  L.R.A.(N.S.)  478,  138  N.  W.  533. 
3.  T.  W. 


STATE  V.  POWE. 


101 


w  in  thU  t^inioii  to  notice  the  ground  that 
tlia  indictment  charges  no  oflenoe  under  thi 
law.  It  will  be  seen  that  the  custody  of  the 
diild  WKB  given  to  the  mother  through  an 
agreement  between  the  parents.  There  was 
no  award  of  the  custody  by  decree  of  court. 

The  question  for  decision  here  is  whether 
the  father  can  be  held  criminally  liable  on 
tbe  charge  of  kidnapping  his  own  child, 
where  its  custody  was  in  the  mother  solely 
by  virtue  of  an  agreement  with  the  father. 
It  was  decided  in  the  case  of  State  v.  Far. 
r*j,  41  N.  n.  53,  that  a  father  could  be 
held  on  the  charge  of  kidnapping  his  own 
diild  where  he  look  it  from  the  lawful 
custody  of  ite  mother;  but  in  that  case  tbe 
enatody  of  the  child  was  assigned  to  the 
naother  hy  decree  of  court,  and  it  was  said 
that  the  father,  by  force  of  the  decree,  had 
lost  his  right  over  the  child.  In  the  cose 
of  Re  Peck,  66  Kan.  693,  72  Pac.  28S,  it 
was  held  that  both  parents  were  guiity  of 
kidnapping  their  children,  where  they  were 
taken  from  their  grandmother,  to  whom 
their  custody  had  been  awarded  by  the 
court  in  a  habeas  corpus  proceeding.  The 
grandmother  was  held  the  person  having 
lawful  charge  of  tbe  children,  even  against 
tbe  parents. 

In  both  of  the  cases  above  referred  io 
the  children  were  in  the  custody  of  persons 
by  decree  of  court.  We  find  no  decision  in 
this  stat«  dealing  with  the  question  pre- 
sented in  those  cases,  and  we  have  been  un- 
able to  find  any  case  reported  from  any 
court  discussing  the  precise  question  now 
before  us.  In  a  habeas  corpus  proceeding 
to  determine  the  question  as  to  the  cus- 
tody of  the  children  between  the  parents, 
undoubtedly  the  agreement  net  forth  in  the 
indictment  would  be  given  its  due  weight, 
and  might  be  considered  by  the  court  as 
safficient  to  justify  the  award  of  custody 
in  accordance  with  its  terms.  Such  pro- 
ceeding would  be  a  civil  controversy  be- 
tween  the  contending  parents.  We  are  now 
dealing  with  the  criminal  liability  of  the 
father  for  kidnapping  his  child.  Facts  may 
be  deemed  suCGcient  to  support  a  finding 
in  a  civil  suit  for  the  custody  of  a  child, 
and  yet  be  wholly  insufficient  to  warrant 
the  conviction  of  a  father  on  the  criminal 
charge  of  kidnapping. 

This  ie  a  prosecution  by  the  state  for  a 
Tiolation  of  a  statute.  The  duty  to  sup- 
|iort  and  care  for  his  child  ie  imposed  upoB 
the  father  by  law.  He  U  answerable  to 
the  state  for  the  abandonment  and  failure 
to  support  his  child.  He  cannot,  by  agree- 
nient  with  the  mother  of  the  child,  relieve 
himself  of  his  responsibility  to  the  state 
in  the  performance  of  bis  duty.  While  this 
reaponsibility  continues,  certainly  there 
goea  along  with  it  some  right  over  the 
L.B.A.1B15B. 


child.  It  sliould  not  be  said  that,  I7  rea- 
son of  the  agreement  in  this  case,  there  baa 
been  such  complete  annulment  and  dissolu- 
tion of  the  sacred  relation  of  parent  and 
child  as  to  render  the  father  guilty  of  kid- 
napping when  he  takes  into  possession  his 
own  child.  The  welfare  and  integrity  of 
family  organization,  of  which  tbe  father 
should  be  the  head,  forbids  such  holdiug. 
We  must  also  bear  in  mind,  while  consider- 
ing this  question,  that  agreements  for  8epa> 
ration  between  married  couples  are  not 
looked  upon  with  favor. 

Admitting  that  we  will  in  this  state  fol- 
low the  decisions  of  the  courts  of  New 
Hampshire  and  Kansas  herein  referred  to, 
surely  we  cannot  give  the  same  force  to 
the  agreement  between  the  parents  as  to 
a  solemn  decree  of  a  court  of  competent 
Jurisdiction  taking  the  custody  of  the  child 
from  one  parent  and  awarding  it  to  an- 
other. Under  the  facts  stated  in  the  indict- 
ment, appellee  should  not  be  held  for  the 
crime  of  kidnapping.  The  demurrer  was 
properly  sustained. 

Affirmed. 


{254  Mo.  704,  164  S.  W.  123.) 

Assignment  —  wages  —  prohibition  — 
constitutionality. 

No  constitutional  right  of  liberty  or  prop- 
erty is  infringed  by  a  statute  forbidding 
tbe  assignment  of  wages  to  be  earned. 

(December  24,  1913.) 

APPEAL  by  plaintifTa  from  a  judgment 
of  the  Circuit  Court  of  the  City  of  St. 
Louis  in  defendant's  favor  in  a  suit  to 
recover  wages  due  by  defendant  to  Patrick 
Hannigan  and  assigned  by  him  to  plaintifTa 
in  payment  of  a  debt.     Affirmed. 

The  facta  are  stated  in  the  opinion. 

Messrs.  Collins,  Barker,  &  Brltton  and 
William  F.  Fahey,  for  appellants: 

The  right  to  assign  wages,  earned  and 
unearned  out  of  existing  employment,  is  a 
right  and  privilege  inherent  to  citizenship. 


Note.  —  For  constitutionality  of  stat- 
utes restricting  the  right  to  assign  salary 
or  wages,  see  notes  to  Massie  v.  Cessna,  2H 
L.R.A.(N.S.)  1108,  and  Mutual  Loan  Co, 
V.  Martell,  43  L.B.A.{N.8.)  746. 
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Sucb  right  ia  •  property  right  within  the 
eonstitutioDftl  tneaniog  of  th^t  term. 

Citizene'  L^ian  Asbo.  y.   Boeton  t  M.   R. 
Co.  196   Maes.   528,   14   L.R.A.(N.S,)    1025, 
124  Am.  St.  Rep.  584,  82  N.  E.  696,  13  Ann. 
Cm.  385;   Frorer  t.  People,  141  111.  171,  16 
L.R.A.  492,  31  N.  E.  395 ;  Maaaie  v,  Ceaantt, 
23B  HI.   352,    28    L.R.A.(N.S.)     1108,    130 
Am.  St.  Rep,  234,  88  N.  E.  152;  Rodijkeit 
T.  Andrews,  5  L.R.A.(N.8.)   564,  noU;  Bell 
V.  MulhollHnd,  90  Ma.  App.  612;   State 
.Julow,  120  Mo.  173,  29  L.R.A.  257,  ZO  A 
St.  Rep.  443,   31   S.  W.    781;     Allgeyer 
Louisiana,  166  U.  S.  578,  41  L.  ed.  832,  17 
Sup.  Ct.  Rep.  427;  State  v,  Misaouri  Tie  t 
Timber  Co.  181  Mo.  536,  65  L.R.A.  588, 
Am.  St.  Rep.  614,  80  8.    W.   933,   2    . 
Cas.   119. 

The  action  in  question  is  invalid,  being 
in  TlolatioD  of  the  14th  Amendment  of  the 
Constitution  of  Uie  United  States  and  g  30 
of  article  2  of  the  Constitution  of  Missouri 
(Com.  V,  Perry,  155  Mass.  117,  14  L.R.A. 
325,  31  Am.  St.  Rep.  533,  28  N.  E.  1120; 
Godcharlea  v.  Wigeman,  113  Pa.  431,  6  Atl. 
354;  State  v.  Eire  Creeit  Coal  It,  Coke  Co 
33  W,  Va.  188,  6  L.R.A.  359,  25  Am.  St. 
Rep.  891,  10  S.  E.  288;  Cooley.  Const.  Lim. 
eth  ed.  430^34)  ;  and  in  violation  of  g  4  of 
article  2  of  the  Constitution  of  Missouri, 
(Slate  V.  MLseouri  Tie  &  Timber  Co.  181  Mo, 
536,  65  L.R.A.  688,  103  Am.  St.  Rep,  614, 
80  S.  W.  933,  2  Ann.  Caa.  119;  State  T. 
LoomiH,  115  Mo.  307,  21  L.R.A.  789,  22  S. 
W.  350;  StaU  v.  Fire  Creek  Coal  &  Coke 
Co.  33  W.  Va.  188,  6  L.R.A.  350,  25  Am.  St. 
Rep.  89],  10  S.  E.  288;  Cooley,  Const.  Lim. 
ath  ed.  430-434;  Godcharlea  v.  Wigeman, 
113  Pa.  431,  6  Atl.  354;  Masaie  v.  Cessna, 
239  111.  352,  28  L.R.A.(S.S.)  1108,  130 
Am.  St.  Rep.  234,  88  N.  E.  152). 

The  right  to  contract  by  assignment  with 
reference  to  the  gains  of  one's  own  industry 
may  be  regulated  or  restricted  under  the 
police  power,  but  such  right  cannot,  in  ita 
entirety,  be  taken  from  the  citizen  under 
the  guise  of  the  police  power. 

State  V.  Missouri  Tie  JE  Timber  Co.  181 
Mo.  .536,  65  L.R.A.  S88,  103  Am,  St.  Rep. 
614,  80  S.  VV.  933,  2  Ann.  Cas.  110;  State 
y.  Julow,  129  Mo.  103,  29  KR.A.  257,  SO 
Am.  St.  Rep.  44.^,  31  S.  \V.  781;  Gundling 
V.  Chicago,  177  U.  S.  183,  44  L.  ed.  725,  20 
Sup.  Ct.  Rep.  633;  Eubank  v.  Richmond. 
226  U.  S.  137,  57  L.  ed.  156,  42  L.R.A. 
(N.S.t  1123,  33  Sup.  Ct.  Rep.  76,  Ann.  Cas. 
1914B,  192;  Mutual  Loan  Co.  v.  Martell, 
222  U.  S.  225,  56  L.  ed.  175,  32  Sup.  Ct. 
Rep.  74.  Ann.  Caa.  1D13B,  529;  State  v. 
Mikaicek,  225  Mo,  561,  135  Am,  St.  Rep. 
597,  J25  S.  W.  507;  State  t.  Mjaaouri  P.  R. 
Co.  242  Mo.  356,  147  S.  VV.  118. 

Mr,  Carl  Otlo  alao  for  appellants. 
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Mr.  Oeorge  Elc«l,  for  respondent: 

The  act  in  question  is  valid,  and  not  1h 
violation  of  the  14th  Amendment  of  the 
Constitution  of  the  United  States  and  g  30 
of  article  2  of  the  Constitution  of  Missouri. 

International  Text-Book  Co.  v.  Weis- 
singer,  160  Ind,  349,  65  L.R.A.  599,  98  Am. 
St.  Rep,  334,  65  N.  E.  521;  Chicago  &  E. 
R,  Co.  V.  Eberaoie,  —  Ihd.  — ,  87  N.  E, 
lOBO;  Hancock  v.  Yaden,  121  Ind.  366,  6 
L.R.A.  576,  16  Am.  St,  Rep,  396,  23  X.  E. 
263;  Knoxville  Iron  Co.  v.  Harbison,  183 
U.  S.  14,  46  L.  ed.  55,  22  Sup.  Ct,  Rep.  1 ; 
Holden  V,  Hardy,  169  U.  S.  368,  42  L.  ed. 
780,  18  Sup.  Ct.  Rep.  3S3;  Louisville  t  N. 
R.  Co.  V.  Mottley,  219  U.  S.  487,  55  L.  ed. 
297,  34  L.R.A.(N.8.)  671,  31  Sup.  Ct.  Hep. 
265, 

Neither  is  it  in  violation  of  g  4  of  article 
2  of  the  Constitution  of  Missouri. 

Atchison,  T.  &  S.  F.  R.  Co.  v.  Matthewa. 
174  U.  S,  96,  43  L,  ed.  909,  19  Sup.  Ct.  Rep. 
600;  International  Text-Book  Co,  t.  Weis- 
singer,  160  Ind,  349,  66  L.R,A.  599,  98  Am." 
St,  Rep,  334,  6j  X.  E,  521;  Chicago  4  E.  R. 
Co,  V.  Ebersole,  —  Ind.  — ,  87  N.  E.  1090; 
Hancock  v,  Yaden,  121  Ind,  360,  0  L.R,A. 
576,  16  Am.  St.  Rep.  396,  23  N.  E.  253; 
Knoxville  Iron  Co.  v.  Harbison,  183  U.  S. 
14,  46  L.  ed,  58,  22  Sup.  Ct,  Rep.  1 ;  Holden 
V.  Hardy,  169  U.  S,  366,  42  L.  ed.  780,  18 
Sup.  Ct.  Rep.  383;  Shaffer  v.  Union  Min. 
Co.  55  Md.  74,  15  Mor.  Min.  Rep.  5B. 

Walker,  J.,  delivered  the  opinion  of  the 

Appellants  and  respondent  are  separately 
engaged   in   the   mercantile  buainess  in  the 
city  of  St.  Louis,  under  the  firm  name  eet 
forth    in    the    title.      On  the   ]6th   day  of 
August,  1911,  one  Patrick  Hannigan  was  in 
the  employ  of  the  reopondent.     Prior  there- 
he   became   indebted   to  appellants,   and, 
secure  the  payment  of  such  indebtedness 
the  date  above  mentioned,   gave   appel- 
lants an  assignment  of  all  money  or  wages 
or  to  become  due  to  him  from  respond- 
n'ithin  a  period  of  six  months  from  the 
date  of  the  execution  of  said   assignment. 
No  money  or  wages  were  due  to  him  from 
respondent  at  said  date.     Appellants,  upon 
execution   of  said   assignment,   notifled 
respondent   of   same,   who   five   days   therc- 
ifter  returned  the  notice,  stating,  in  effect, 
n  his  reply  that  he  would  ignore  same  a» 
n   violation  of  the  statute  prohibiting  the 
iBsignment  of  unearned  wages,  and  that  he 
theretofore   had   paid   Hannigan   tbe   wages 
due   him.     No   further   communication   was 
had  between  the  appellants  and  respondent 
regard  to  this  matter.     On  the  23d  day 
September,  1911,  appellants  brought  suit 
against  respondent  to   recover  tbe  amount 
of  Hannigan's  debt  to  them.    The  case  was 
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tr[ed  upon  an  agr«ml  itatement  of  facts, 
th«  material  portions  of  which  we  have  set 
forth  above.  The  trial  court  rendered  judg- 
ment For  the  derendant.  FlaintifTs  filed  a 
motion  for  a  new  trial,  in  which,  among 
Dtber  averments  purely  formal,  they  al- 
lege that  ''the  court  erred  in  finding,  as  a 
mutter  of  law,  that  the  act  of  tlie  general 
assembly  of  Miasouri  1911  (Lawa  1911,  p. 
113),  relating  to  contracts  and  proniiseB, 
and  providing  that  all  aaaignmentH  of 
wsgca,  salaries,  and  earnings  not  earned  at 
Ihe  time  the  aaaignment  ia  made,  ahall  be 
Dull  and  void,  is  not  in  violation  of  the 
I4th  Amendment  of  the  Coiiatitution  of  the 
inited  States,  and  invalid  because  thereof. . 
The  court  erred  in  finding,  as  a  uiatter  of 
lanr,  that  said  act  is  not  in  violation  of  g  4 
nf  article  2  of  the  Conatitution  of  Missouri, 
and  is  not  invalid  for  that  reason.  The 
I'ourt  erred  iu  flnding,  as  a  matter  of  law, 
that  said  act  is  not  ia  violation  of  §  30  of 
article  i  of  the  Constitution  of  Missouri, 
Slid  ia  not  invalid  for  that  reason.  The 
rourt  erred  in  linding,  as  a  matter  of  law, 
that  aaid  act  is  not  in  violation  of  §  28,  art. 
i.  of  the  Constitution  of  Missouri,  and  is 
not  invalid  for  that  reason."  Upon  the 
overruling  of  tliia  motion,  an  appeal  was 
applied  for  and  granted  to  this  court. 

Omitting  the  address  and  signature,  the 
notice  given  by  the  appellants  to  respond- 
ent is  as  follows:  "You  are  hereby  noti- 
fied that  Patrick  Ilannigan  did  sell  and 
assign,  tranaftT.  and  set  over  to  the  under- 
aigned,  all  money  and  wages  due  or  to  be- 
come due  from  you  to  the  said  Patrick 
Hannigan  in  accordance  with  the  terms  of 
1  certain  written,  printed  instrument, 
which  will  be  shown  you  on  application. 
There  is  now  due  us  from  the  said  Patrick 
Hannigui  the  aum  of  twenty-two  dollars 
and  fifty  cents  ($22.50).  You  will  there- 
fore either  pay  all  of  the  said  wages  to  the 
undersigned,  or  retain  out  of  any  mon  7  or 
funds  now  due,  or  to  become  due,  from  you 
lo  the  said  Patrick  Hannigan,  sufScient  of 
uid  money  or  funds,  to  satisfy  the  amouDt 
to  be  paid  under  the  terms  of  said  written, 
printed  instrument,  and  you  will  pay  such 
over  to  the  uodersigued.  St.  Louis,  Mo., 
August  16,   1911. 

The  statute  is  in  the  following  language: 
"All  assignments  of  wages,  salaries,  or 
earnings  must  be  in  writing,  with  the  cor- 
rect date  of  the  sssignment  and  the  amount 
■ssigoed  and  the  name  or  names  of  the  party 
or  parties  owing  the  wages,  salaries,  and 
earnings  so  assigned;  and  all  asaignmeuta  of 
V'ages,  salaries,  and  earnings,  not  earned  at 
the  time  the  a-iaignment  ia  made,  shall  be 
null  and  void."'  Approved  April  7,  1911, 
Uwa  1911,  p.  143, 

1.  Notice  of  assignment.  We  question 
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the  BufGciency  of  the  notice  of  the  assign- 
ment. The  statute  is  mandatory  in  its 
terms,  and  its  express  purpose  is  to  limit 
the  right  of  creditors  and  the  power  of 
debtors  in  the  assignment  of  v.ages, 
salaries,  and  earnings.  The  notice,  there- 
fore, ahould  have  l^n  drawn  in  strict 
conformity  with  the  statute,  in  tliat  it 
should  have  stated  the  date  of  the  assign- 
ment and  have  set  forth  ita  purport.  This 
is  true  regardless  of  the  validity  of  the  lat- 
ter part  of  the  statute  of  which  appellants 
complain,  and  which  is  not  involved  in  the 
question  of  notice.  The  appellants  were 
Becking  to  bind  respondent  for  the  debt  of 
another.  Their  notice  should  have  in- 
formed him  of  all  the  facta  necessary  to 
have  enabled  him  to  determine  the  extent 
to  which  he  was  sought  to  be  bound,  in- 
stead of  referring  him  U>  a  "certain  writ- 
ten, printed  instrument,"  which  appellants 
with  ironic  generosity  proposed  would  be 
"shown  him  on  application." 

II.  Is  the  assignment  a  property  right? 
The  construction  of  the  statute,  in  its  re- 
lation to  the  constitutional  provisions 
which  it  is  claimed  to  violate,  will  suffice, 
under  appellants'  contention,  to  dispose  of 
this  case;  but  we  are  inclined  to  doubt  the 
correctness  of  the  conclusion  reached  in 
cases  wherein  it  is  held  that  such  assign- 
ments are  valid  as  constituting  property 
rights.  This  we  regard  as  a  fallacy.  It 
may  be  admitted  that  the  term  "property" 
includes  everything  wliich  is  the  subject  of 
ownership,  corporeal  or  incorporeal,  tangible 
or  intangible,  visible  or  invisible.  32  Cyc. 
p.  648,  and  cases.  That  no  corporeal,  tangi- 
ble, or  visible  property  right  exists  in  ca^es 
involving  the  assignment  of  unearned 
wages,  ia  beyond  question.  These  classes, 
therefore,  may  be  diamiased  from  the  dis- 
cussion, leaving  for  our  consideration  their 
antithesis,  vi^.,  incorporeal,  intangible,  and 
invisible  rights,  to  determine  whether  the 
term  "property  rights"  may,  with  pro- 
priety, be  employed  aa  a  basis  for  the  right 
to  assign  unearned  wages.  An  incorporeal 
property  right  is  one  issuing  out  of  a  thing 
corporate,  real  or  personal,  or  concerning, 
or  annexed  to,  or  exercisable  within,  the 
same,  2  Bl.  Com.  20;  32  Cyc.  059;  Whit- 
lock  V.  Greacen,  48  N.  J.  Eq.  359,  300,  21 
Atl.   944, 

The  enumeration  of  these  classes  of 
rights,  recognized  by  the  ancient  English 
law,  is  not  applicable  here  on  account  of 
the  nonexistence  in  thia  country  of  several 
of  same.  We  still  have,  howc 
(3  Kent,  Com.  460),  rights  of  ' 
(Smith  V,  Floyd,  18  Barb.  522,  527;  West- 
ern University  v.  Bobinson,  12  Serg.  k  R. 
29,  32;  S  Cyc.  348),  easements  (Mackey  v. 
Harmon,  34  Minn.  103,  172,  24  N.  W.  702; 
13 
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McMillian  v.  Lauer  [Sup.]  24  N.  Y.  Supp. 
651,  653;  Clawson  v.  Wallace,  16  Utah,  300, 
307,  62  Pac.  8},  franchiacB  of  corporationa 
(Gibbs  V.  Drew,  16  Fla.  147,  140,  2fi  Am. 
Rep.  700;  19  Cyc.  1451),  rents  (Brown  v. 
Brown,  33  N.  J.  Eq.  650,  656;  Van  Wicklpn 
V.  Paulaon,  14  Barb.  054,  656;  3  Kent  Com. 
460),  and  patent  righta  (Com.  v.  Petty,  96 
Ky.  432,  29  L.R.A.  788,  29  8.  W.  291). 

Illuatrations  of  intangible  or  Invisible 
righta  in  property  are  to  be  found  in  copy- 
rights, trade  markg  or  na.meB,  good  will,  the 
rig))t  to  the  pubtieetion  of  news,  market  re- 
ports, and  the  products  of  one'a  brain  in- 
dependent of  copyright.  National  Tcleg. 
yews  Co.  V.  Western  U.  Teieg.  Co.  60 
L.R.A.  805,  66  C.  C.  A.  198,  119  Fed.  284; 
Simmona  Hardware  Co.  v,  Waibel,  1  S.  D. 
488,  11  L.R.A.  267,  36  Am.  St.  Rep.  755, 
47  N.  W.  814;  De  Lauder  t.  Baltimore 
County,  94  Md.  1,  6,  50  Atl.  427.  Tliese, 
after  all,  are  but  incorporeal  rights  of 
property,  and  could  well  be  classed  as  such. 
There  may  be,  and  there  doubtless,  are 
others,  becauae  the  ever-expanding  horizon 
of  human  effort,  mental  and  physical,  is 
continually  creating  new  relations  out  of 
which,  from  necessity,  arise  new  righta. 
Analysis  will  disclose  that  all  of  these  pos- 
aesa  the  essential  characteristics  of  rights 
incorporeal,  in  that  they  iaaue  out  of  some- 
thing corporate,  either  real  or  personal, 
and  are  inheritable,  and  are  not  tangible  or 
visible.  2  Bl.  Com.  20;  Cyclopedic  L. 
Diet.;  Walker  v.  Daly.  80  Wis.  222,  227, 
40  N.  W.  812;  Slingerlond  t.  International 
Contracting  Co,  43  App.  Div.  216,  230,  60 
X.  Y.  Supp.  12,  affirmed  in  189  N.  Y.  00,  50 
L.B.A.  494,  61  N.  E.  996.  An  examination 
of  the  alleged  right  to  asaign  unearned 
wages  sliould,  if  it  be  a  property  right, 
diaelose  similar  eHsentials  to  those  found  in 
the  other  unquestioned  rights  of  this  char- 
acter, to  entitle  it  to  a  like  classification. 
That  it  is  intangible  and  invisible  will  be 
admitted,  but  it  issues  out  of  nothing 
corporate,  it  is  not  inheritable,  and  it  may 
be  extinguished  at  the  will  of  the  assignor 
or  his  employer,  and  the  creditor  or  aa- 
signee  is  without  power  to  prevent  same, 
and  has  no  right  of  redress.  To  illustrate; 
The  right  being  based  upon  nothing  but  the 
unsubstantial  promise  of  the  assignor,  be- 
cause the  wages  purporting  to  have  been 
assigned  have  not  even  been  conceived, 
much  leas  quickened,  in  the  womb  of  the 
future,  the  assignor  determinea,  upon  mak- 
ing the  aaaignment,  to  quit  the  service,  or 
the  employer  terminates  same,  and  the 
creditor,  having  obtained  nothing  by  the 
assignment,  lossea  nothing  by  its  ex- 
tinguishment, except  an  airy  possibility  of 
the  payment  of  hia  debt  from  this  source. 
From  which  it  follows  that,  if  this  right 
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lata,  it  constitutes  a  marked  exception  to 
the  maxim  that  there  is  no  right  without  a 
remedy.  The  right  at  best  is  but  an  ex- 
pectancy, and,  as  we  will  later  show,  will 
not,  in  the  absence  of  contract,  sustain  an 
action  at  law  even  if  the  right  to  assign  be 
conceded. 

We  have  not  been  unmindful  of  the  rul- 
ings of  the  courts  in  cases  of  the  type  of 
Citizens'  Loan  Abso.  v.  Boston  &  M.  B.  Co- 
196  Maaa.  528,  14  L,R.A.(N.S.)  1025,  124 
Am.  St.  Rep.  584,  82  N.  E.  696,  13  Ann.  Caa. 
365,  in  which  the  implication  is  evident 
that  an  assignment  of  future  earnings  wa« 
held  to  be  a  property  right,  but  in  which  it 
is  exprcaaly  stated  tliat  the  transaction  was 
based  upon  an  existing  contract  of  service; 
or  of  Massie  v.  Cesana,  239  111.  352,  2S 
L.R.A.(N.S.)  1108,  130  Am.  St,  Sep.  234, 
88  K.  E.  152,  which  held  a  statute  in 
derogation  of  the  right  to  asaign  future 
earnings  unconstitutional,  such  statute  be- 
ing wholly  unlike  the  one  in  question  here, 
and  the  opinion  assuming  that  the  assign- 
ment created  a  property  right,  which  we 
deny;  or  of  Frorer  t.  People,  141  111.  171, 
18  L.B.A.  492,  31  N.  E.  385,  which  held 
an  act  unconstitutional  which  prohibited  k 
certain  specified  class  of  corporations  from 
keeping  truck  stores;  or  of  Rodijkeit  v. 
Andrews,  74  Ohio  St.  104,  6  L.R.A.(y.S,) 
564,  77  N.  E.  747,  8  Ann.  Gas.  781,  which 
waa  a  ruling  in  regard  to  an  assignment 
under  a  contract  of  ex  la  ting  employment. 
These  cosea.are  not  in  our  opinion,  suffi- 
ciently parallel,  in  their  facta  or  the  stat- 
utes construed,  to  render  them  persuasive 
precedents  in  the  case  under  consideration. 

III.  Does  assignment  create  a  choae  in 
action?  If  it  is  not  a  property  right,  it 
has,  in  our  opinion,  no  such  actual  or 
potential  existence  as  will  suffice  to  entitle 
it  to  be  classed  as  a  chose  in  action;  but 
admitting,  as  is  held  in  Close  v.  Independ- 
ent Gravel  Co,  156  Mo.  App.  loc.  cit.  418, 
138  S.  W.  SI,  and  cases  cited,  that  it  may 
be  so  classified,  is  it,  in  the  instant  case,  a 
present  right  or  interest,  or  one  to  take 
effect  in  the  future?  To  render  it  a  present 
interest,  sufficient  to  sustain  an  action  at 
law,  such  as  is  brought  in  the  ease  at  bar, 
it  must,  among  other  things,  be  based  upon 
a  contract  of  employment  between  the  as- 
signor and  the  employer  at  the  time  of  the 
assignment.  One  cannot  assign  wages  when 
there  is  no  contract  of  service.  Bell  v. 
Mulholland,  90  Mo.  App.  612;  Jones  v. 
Richardson,  10  Met.  481;  Jxiw  v.  Pew,  108 
Mass,  347,  11  Am.  Rep.  357;  Eagan  t. 
Luby,  133  Mass.  543.  No  evidence  of  such 
a  contract  appears  in  the  agreed  statement 
of  facts,  the  only  reference  thereto  being 
that  the  assignor  "was  employed  by  de- 
fendant  at   the   time   of   the    assignment." 
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A  present  emplojment  will  not  jiiEtiff  the 
preBumptioa  that  it  is  of  any  definite 
dur»tion,  or  that  there  is  a  contract  in  re- 
gard to  same.  The  servicea,  for  aught  dis- 
closed  iu  the  evidence,  may  have  boen  at 
will,  from  day  to  day,  or  tor  a  longer  defi- 
nite period;  but  courts  cannot  predicate 
their  concluaions  upon  conjectures  to  estab- 
lish agreements  upon  which  to  bnse  rights 
of  action.  There  are  cases  holding  that 
no  definite  period  of  employment  need  be 
shotrn  to  sustain  the  validity  of  an  ae- 
Aignment  of  future  wages,  but  the  better 
reasoned  authorities  are  to  the  contrary. 

Regardless,  therefore,  of  whether  the 
statute  in  derogation  of  the  right  to  assign 
unearned  wages  is  valid,  an  action  at  law 
Is  not  authorized  in  the  present  case  under 
the  rule  announced  in  some  cases  that  an 
asaignmcnt  creates  a  chose  in  action,  for 
the  reasons  stated. 

As  to  whether  a  suit  in  equity  would 
lie  against  respondent,  as  was  held  in  Bell 
V,  Mulholland,  BO  JIo.  App.  612,  Hax  v. 
Acme  Cement  Piaster  Co.  82  Mo.  App. 
447,  and  Price  v.  Morning  Star  Min.  Co,  83 
Mo.  App.  470,  if  the  statute  is  invalid,  is 
not  pertinent  under  the  facts  in  this  ease. 

IV.  Constitutionality  of  statute.  The 
part  of  the  statute  contended  by  the  appel- 
lants to  be  invalid  is  as  follows:   "Alt  aa- 


;nt9   of    ^ 
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wages, 

not  earned  at  the  time  the  assignment  is 
made,  shall  be  null  and  void."  The  pre- 
sumptions are  always  in  favor  of  the  con- 
stitutionality of  a  statute;  and  it  will  not 
be  declared  invalid  unless  its  contraven- 
tion of  the  Constitution  is  so  manifest  as 
to  leave  no  room  for  reasonable  doubt. 

As  the  forms  of  industrial  activity  in- 
crease, the  relations  of  those  engaged  there- 
in, towards  each  other,  undergo  changes 
which  necessitate  regulatory  legislation,  not 
only  for  the  welfare  of  those  immediately 
interested,  but  for  the  general  public.  Such 
legislation  is  authorized  under  that  contin- 
aally  expanding  power  reci^nized  as  an  in- 
cident of  sovereignty,  called  the  police 
power.  In  the  absence  of  this  power  of  the 
state,  as  Woodson,  J.,  has  aptly  said  in 
State  ex  rel.  Hadley  v.  Standard  Oil  Co.  218 
Mo.  1,  370,  116  8.  W.  9tK,  1019,  a  "citizen 
KQuld  have  the  absolute  authority  to  con- 
tact and  the  power  to  hold  property  as  he 
might  deem  proper;  but  under  that  power 
tbe  state  may  enact  valid  laws  requiring 
«ach  citizen  to  so  conduct  himself  and  so 
use  his  property  as  not  to  unnecessarily  in- 
jure others." 

The  exercise  of  the  police  power,  as  evi- 
denced by  various  phases  of  legislation  af- 
fecting individual  liberty  or  personal  rights, 
bas  met  with  judicial  approval  in  many 
cases;  the  rule  to  be  deduced  therefrom 
I.RA1B15B. 


being  that  in  civilized  society  there  is  no 
such  thing  as  an  unrestrained  power  on 
the  part  of  the  individual  to  contract;  thi» 
right  being  subject  to  wise  and  beneHcial 
police  regulations,  and,  when  an  act  tvhtcU 
may  prove  detrimental  to  the  public  wel- 
fare is  prohibited  by  a  general  statute,  It 
will  be  upheld  unless  it  is  clearly  in  viola- 
tion of  some  provisions  of  the  organic  law. 
Grimes  v.  Eddy,  120  Mo,  186,  28  URJi. 
038,  47  Am.  St.  Bop.  Ga3,  28  S.  W.  750; 
State  ex  rel.  Crow  v.  Firemen's  Fund  Ins, 
Co.  152  Mo.  1,  45  L.R.A.  383,  52  S.  W.  5BS; 
Karnes  v.  American  F.  Ins.  Co.  144  Mo- 
413,  46  S.  W.  166;  Morrison  v.  Morey,  148 
Mo.  543,  48  S.  W.  629.  And  in  State  t. 
Davis,  194  Mo.  500,  4  L.R.A.(X.S.|  1023,  02 
S.  W.  488,  6  Ann.  Cas.  1000,  it  is  held  that 
"the  state,"  in  the  exercise  of  its  police 
power,  "has  a  right  to  determine  upon  wliat 
conditions  and  under  what  circumstances 
its  citizens  should  be  entitled  to  pursue  any 
vocation." 

Instances  of  the  exercise  of  this  power 
held  not  to  be  in  violation  of  the  Constitu- 
tion are  found  in  the  following  statutes: 
Requiring  all  corporations  to  pay  wages 
of  their  employees  semimonthly  |  Laws 
1911,  p.  150;  SUte  v.  Missouri  P.  H.  Co. 
242  Mo.  339,  147  S.  VV.  118)  ;  abolishing 
the  fellow-servant  rule  as  applying  to  min- 
ing corporations  { Whittaker  Rev.  Stat. 
1909,  %%  5440-5444;  Hawkins  v.  Smith,  242 
Mo.  888,  147  S.  W.  1042)  ;  declaring  invalid 
contracts  made  by  employees  with  corpora- 
tions limiting  the  liability  of  the  latter  in 
the  event  of  injury  to  the  employee  ,'(  5437, 
Rev.  Stat.  1909;  Shohoney  v.  Quincy,  O.  ft 
K.  C.  R.  Co.  231  Mo,  131,  132  S.  W.  ]05», 
Ann.  Cas.  1912A,  1143)  ;  creating  a  lien  in 
favor  of  subcontractors  and  others,  not- 
withstanding prior  payment  of  the  full  con- 
tract price  by  the  owner  of  the  property 
to  the  principal  contractor,  and  further 
providing  that  such  liens  are  not  limited  ti> 
the  amount  agreed  to  be  paid  to  the  owner 
by  his  contractors  (§§  8212,  8233,  Rev. 
Stat.  1809;  Henry  &  C.  Co.  v.  Evans,  97 
Mo.  47,  3  L.R.A.  332,  10  S.  W.  868). 

These  statutes  illustrate  the  extent  to 
which  the  police  power  baa  been  invoked 
here;  and,  while  wc  have  confined  our  illus- 
trations to  this  jurisdiction,  the  statutes 
of  other  states  will  disclose  the  exercise  of 
a  like,  if  not  in  some  instances  s  greater, 
latitude  in  the  enactment  of  laws  on  kin- 
dred subjects  whidi  have  met  with  judicial 
approval.  The  statute  in  the  instant  case 
does  not  attempt  to  regulate  labor  or  to 
interfere  with  contracts  in  regard  to  any 
present,  tangible  property  right  or  inter- 
est, but  doea  provide  that  those  who  labor 
shall  not  assign  their  future  earnings,  which 
are  not  property  rights,  have  no  potential 
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existence,  and  may  be  brought  into  being, 
or  the  possibilitj  of  their  creation  previMit- 
cd,  by  the  whim  or  caprice  of  the  1^'o^kmBn, 
The  statute'B  denial,  therefore,  of  the  right 
of  the  workman  to  aeaign  or  transfer  this 
illusory  and  unsubstantial  nothing,  ia 
basis  of  the  appellants'  complaint  that 
liberty  and  property  and  the  gains  of 
.  industry  are,  by  this  enactment,  taken  with* 
out  due  process  of  law. 

This  contention  so  seriously  made  must, 
of  course,  be  treated  with  that  conventional' 
gravity  befitting  judicial  utterances.  Seri- 
ously considered,  therefore,  resort  must  be 
had  to  fancy,  rather  than  fact  or  reason, 
to  determine  in  what  manner  individual 
liberty  is  limited,  or  the  right  to  contract 
impaired,  by  ttie  statute  in  question.  We 
may  be  answered  that  there  are  precedents 
to  sustain  the  contention;  to  which  we  re- 
ply that  "judgment  should  be  atcording  to 
the  law,  and  not  according  to  the  prece- 
dents;" and  if  we  may  be  permitted  to 
paraphrase  a  couplet  of  the  Proverbial  Phi- 
losopher: "To  follow  precedents  and  wink 
is  easier  far  than  'tis  to  think."  We  may 
be  precluded  from  inquiring  into  the  mo- 
tives of  the  legislature  to  determine  the  va- 
lidity of  the  statute  but  this  docs  not 
deter  us  from  discussing  its  purpose  as  die- 
closed  by  its  subject  and  terms. 

Labor  and  its  sequence,  wages,  is  the  life 
of  the  workman,  and  upon  the  workman 
must  that  intangible  thing  called  the 
"state"  rely  for  its  existence  and  perpe- 
tuity. That  the  providence  of  the  work- 
man is  one  of  the  prime  factors  in  promot- 
ing the  perpetuity  of  the  state  there  can 
be  no  question.  A  statute,  therefore,  which 
tends  to  increase  this  providence,  is  nothing 
more  than  one  in  the  interest  of  the  public 
welfare,  and  is  therefore  not  an  improper 
exercise  of  the  police  power.  This  is  a 
truth  so  evident  th~t  it  needs  no  precedent 
to  prop  it  up.  If  one  i»  required,  it  is  to 
be  found  in  the  case  of  International  Text- 
Book  Co.  V.  Weisflinger,  100  Ind.  349,  65 
L.R,A.  599,  98  Am.  ,St.  Rep.  334,  85  N.  E. 
521,  construing  a  statute  passed  by  the  leg- 
islature of  Indiana  much  more  compre- 
hensive than  the  one  at  bar,  in  which  it 
was  held  that  a  statute  prohibiting  the  as- 
signment of  future  wages  by  employees  was 
not  void  as  an  uureasonable  restraint  upon 
the  liberty  of  the  citizen,  or  as  depriving 
him  of  his  property  without  due  process  of 
law.  An  excerpt  from  a  portion  of  the  rea- 
sons adduced  in  support  of  the  validity  of 
this  statute  is  pertinent  in  this  connection. 
Among  other  things,  the  court  said:  "A 
large  proportion  of  the  persons  affected  by 
these  statutes  of  labor  are  dependent  upon 
their  daily  or  weekly  wages  tor  the  mainte- 
nance of  themselves  end  their  familiea.  De- 
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lay  of  payment  or  loss  of  wages  results  in 
deprivation  of  the  necosaarips  of  life,  suffer- 
ing, inability  to  meet  just  obligations  to 
others,  and,  in  many  cases,  may  make  the 
wage  earner  a  charge  upon  the  public.  The 
situation  of  these  persons  renders  them  pe- 
culiarly liable  to  imposition  and  injustice 
at  the  hands  of  employers,  unscrupulous 
tradesmen,  and  others  who  are  willing  to 
take  advantage  of  their  condition.  Where 
future  wages  may  be  aaaigned,  the  tempta- 
tion to  anticipate  their  payment,  and  to 
sacrifice  them  for  an  inadequate  considera- 
tion, is  often  very  great.  Such  assignments 
would,  in  many  cases,  leave  the  laborer  or 
wage  earner  without  present  or  future 
means  of  support.  By  removing  the  strong- 
est incentive  to  faithful  service, — the  ex- 
pectation of  pecuniary  reward  in  the  near 
future, — their  eflect  would  be  alike  injuri- 
ous to  the  laborer  and  his  employer."  The 
International  Case  has  been  cited  ith  ap- 
Chicago  &  E.  R.  Co.  v.  Ebersole, 
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In  the  discussion  of  tlie  purpose  and 
effect  of  a  statute  to  determine  its  consti- 
tutionality, the  concrete  facts  in  the  case  at 
issue  are  immaterial.  Appellants  probably 
did  not  overreach  the  assignor;  this  is  not 
the  question,  but  does  tlie  statute,  without 
interfering  with  fundamental  rights,  tend 
to  prevent  such  an  evil;  Like  that  of  In- 
diana, the  statute  bears  the  stamp  of  benefi- 
cence upon  its  face.  It  restrains  no  right 
as  to  anything  in  possession,  and  it  impairs 
no  contract  as  to  anything  i»  eaie  but  It 
does  protect,  and  that  effectually,  tlic  unfor- 
tunate and  improvident  from  the  unscrup- 
ulous and  overreaching.  It  is  a  fact  too 
well  known  to  render  reference  thereto  un- 
authorized that,  in  our  centers  of  popula- 
tion and  trade,  wage  earners,  i.  e.,  those 
who  are  paid  by  the  day  or  the  week  or  the 
month,  constitute  the  only  class  which  bor- 
rows money  and  pledges  its  future  earn- 
ings in  payment  of  same.  It  is  equally 
well  known  that  the  "money  shark."  not 
too  harshly  named,  who  lets  money  to  the 
hard  pressed  on  short  time,  at  long  in- 
terest, is  the  usual,  if  not  the  only,  lender. 
The  purpose  of  the  statute  therefore,  and 
it  is  evident  from  its  terras,  is  to  protect 
the  first  from  the  exactions  of  the  last. 

In  view  of  these  facts,  even  if  it  be  con- 
ceded that  an  assignment  of  unearned 
wages  Is  a  property  right,  to  our  mind  a 
palpable  absurdity,  or  that  it  Is  a  chose 
in  action,  although  it  lias  no  potential  exist- 
ence, the  validity  of  the  statute  should  he 
upheld  on  the  ground  that  its  enactment 
is  a  wholesome  exercise  of  the  police  power. 

V.  Title.  The  title  of  the  statute  is 
not  subject  to  substantial  objection.  The 
principal  subject  of  legislation  is  "the  as- 
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gigntnent  of  wages,"  and  B8  a  corolkrf 
thpreto  tlie  regulation  of  same.  The  title 
is  BulEFit'ntly  comprehetiBive  of  the  statute, 
and  the  latter  is  bo  brief,  eonsi sting  of 
but  one  Hi>ction,  and  alna  so  dellnite 
t*rms,  that  no  one  can  be  minled  by  the 
titip,  uhirh,  conforming  to  a  ruling  of  tliii 
murt,  IB  a  clear  and  uQcaistakable  guide- 
l>o«rd  indicating  the  general  contents  of  the 
tiill.  St.  Louis  V,  Weitzel,  130  Mo.  loc.  cit 
bid,  31  S.  W.  1043. 

From  all  of  the  foregoing,  we  are  of  th( 
opinion  that  the  judgment  of  the  trial  court 
should  be  affirmed,  and  it  is  bo  ordered. 

Brown  and  Parlii,  JJ.,  concur.  Lamm, 
Ch.  J.,  and  GroTes,  J.,  concur  in  result. 
Woodson  and  Bond,  JJ.,  concur  in  parS' 
graph  IV.  and  tlie  rceult. 


(Xorcroes,   J.,   dissents.) 

(September  29,   1014.) 

*  PPLICATION  by  relator  for  a  writ  o( 
1\  niandamUB  to  compel  respondent  to  file 
a  vcriHe<t  nomination  paper  of  relator  as  a 
candidate  for  the  otlice  of  Secretary  of 
State.     Writ  dctiied. 

The  facts  are  stated  in  the  opinion. 

Messrs.  A.  Grant  Miller  and  Jamen  M. 
Frame  for  relator. 

Mr.  George  B.  Thalclier,  Attorney  Gen> 
era],  for  respondent. 
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GEOKfiE   BRODIOAX,  Secretary   of  State. 

(—   Xe»-.  — ,   143   Pac.  238.) 

Elec^lion  —  tee    for    tiling    nomination 
—  valldltj. 

Xo  conBtitutional  riglit  of  a  candidate  for 
a  salaried  state  olticu  is  infringed  liy  the 
i-xaction  of  a  fee  of  9100  for  the  filing  of 


Talbot,  (^'h.  J,  delivered  the  opinion  ol 
the  court; 

The  relator  applies  to  this  court  for  a 
writ  of  Tnandate  to  compel  the  respondent, 

the  secretary  of  state,  to  file  a  verifieil 
nomination  paper  of  relator  as  a  candidate 
for  the  office  of  secretary  of  state.  Re- 
spondent refused  to  file  this  paper,  because 
the  relator  declined  and  failed  to  pay  the 
fee  of  $100  provided  by  the  statute  as  a 
condition  for  such  filing.  StAts.  1913.  p. 
514.  It  is  shown,  and  not  denied,  that  the 
relator  is  a  citizen  of  the  United  States 
a  fully  qualilicd  elector  of  the  state 
of  Nevada,  and  tliat  he  possesses  alt  the 
titutional  qualifications  for  (he  office 
for  which  lie  seeks  the  SocialiEit  party  nomi- 
nation. He  alleges  that  he  is  worliing  for 
wages,  and  hae  not  the  sum  of  3100  with 
vhich   to  pay   the   filing   fee,   and   that   he 


While  there  is  a  difference  of  opinion 
among  the  authorities  as  to  the  validity 
of  fees  exacted  for  the  filing  of  nomination 
papers,  the  decision  in  St.\tb  f.x  hei..  Rigoi.b 
T.  Bi{ODloA\  seems  to  be  sustained  by  tlie 
weight  of  authority. 

■  Thus,  in  Riter  v.  Douglass.  32  Kev.  400, 
100  Pac.  444,  cited  in  the  opinion  in  State 
EX  BEL.  TirGULE  V.  Brodiga^,  and  uphold- 
ing the  constitutionality  of  the  Nevada 
direct  primarj-  law  of  IBOa,  the  court  said: 
■'The  further  contention  is  made  by  counsel 
for  appellant  that  'the  law  is  void,  in  that 
it  requires  the  payment  of  certain  fees  as 
a  condition  precedent  to  becoming  a  candi- 
date.' There  is  no  merit  in  this  conten- 
tion, in  view  of  the  fact  that  the  fee  exacted 
is  not  an  unreasonable  one,  and  within  the 
discretion  of  the  legislature  to  impose  up- 
on candidates  who  may  desire  to  avail  them- 
selves of  the  benefit  of  the  act.  The  right  of 
the  legislature  to  exact  a  reasonable  fee 
from  candidates  for  oflice  has  been  sus- 
tained in  praetieally  every  state  where  a 
primary  law  exists,  upon  the  same  principle 
that  fees  in  actions  at  law  and  proceedings 
L.R.A.I01.iB. 


in  courts  and  for  the  filing  and  recording 
of  documenta  are  sustained.  These  cases 
maintain  the  right  of  the  legislature  to 
exact  fees,  upon  the  theory  that  those  who 
seek  the  benefit  of  a  particular  proceeding 
provided  by  law  sliould  be  compelled  to  re- 
imburse the  state  for  at  least  a  portim  of 
the  expense  which  the  state  incurs  in  main- 
taining the  means  whereby  they  accomplish 
their  desires," 

And  it  has  been  held  tliat  a  provision  in  a 
primary  election  law  for  Ibe  payment  of 
certain  fees  by  candidates  on  filing  their 
nomination  papers  Emd  afTidavits  of  candi- 
dacy, which  fees  range  from  JIO  to  $30,  de- 
pending upon  the  office  sought,  is  not  in  con- 
fiiet  with  a  constitutional  provision  that  no 
property  qualification  shall  ever  be  required 
of  any  person  to  vote  or  hold  office,  but  ia 
a  reasonable  means  adopted  by  the  legisla- 
ture, under  constitutional  authority  "to  de- 
termine the  tests  and  conditions  upon  which 
electors,  political  parties,  or  organ  ligation  s 
of  electors  may  participate  in  any  such 
primary  election,  to  regulate  primary 
election's.  Socialist  Party  v.  Ol,  155  Cal. 
770,  103  Pac.  181. 

In  this  case,  it  was  not  claimed  that  the 
ible,  but  the  right  to  ei*  i 
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i  that  would  en- 
able him  to  raise  the  amount  required. 

On  behalf  of  the  relator  it  is  contended 
that  the  provision  of  the  primary  election 
law  impoalng  a  filing  fee  is  unconstitution- 
al, because  it  adds  a  money  qualification 
as  a  condition  precedent  to  becoming  a 
candidate  for  public  ofQce;  tbat  the  legis- 
lature was  without  power  to  impose  more 
tlian  a  nominal  filing  f^e;  and  that,  even 
if  the  legislature  had  power  to  impose  more 
than  a  nominal  fee,  the  one  prescribed  is 
BO  unreasonable  as  to  render  the  provision 
imposing  it  void. 

In  the  courts  wtiich  have  considered  this 
question  two  different  views  have  been  held. 
A  part  of  these  courts  have  taken  the  view 
that   the   legialature   is   without   power   to 


impoie  a  fee  for  filLng  nomination  papen 
greater  tJian  may  be  a  reasonable  fee  for 
the  service  of  the  ofTicer  filing  the  petition. 
State  ex  rel.  -Adair  v.  Drexel,  74  Xeb.  778, 
105  N.  W.  171;  Ballinger  v.  McLaughlin, 
22  S.  D.  206,  116  X.  W.  70;  Johnson  v. 
Grand  Forks  County,  16  N.  D.  363,  125  Am. 
St.  Bep.  002,  113  N.  W.  1071;  People  ex 
rel.  Breckon  v.  Election  Comrs.  221  III.  B, 
77  N.  E.  321,  6  Ann.  Caa.  502.  Cases  hold- 
ing that  more  than  a  nominal  fee  may  be 
required  are  Socialist  Party  v,  Uiil,  15S 
Cal.  776,  103  Pac.  181;  State  ei  rel.  Zent 
V.  Nichols,  60  Wash.  508,  97  Pac.  728; 
State  ex  rel.  Thompson  v.  Scott,  09  Minn. 
145,  108  N.  W.  828;  Kenncwcg  v.  Allegany 
County,  102  Md.  119,  62  At!,  249. 

This  tribunal  is  already  aligned  with  the 


act  them  at  all  was  questioned;  and  thi 
court  said:  "The  exaction  of  a  fee  tends 
to  prevent  an  indiscriminate  scramble  for 
office.  Where  it  is  fixed  at  an  amount  that 
will  impose  no  hardship  upon  any  person 
for  whom  there  should  be  any  desire  to  vote 
as  a  nominee  for  any  office,  and  jet  enough 
to  prevent  the  wholesale  filing  of  petitions 
for  nominations  of  anyone,  regardless  of 
whether  or  not  he  is  a  desirable  candidate, 
it  is  but  a  reasonable  means  adopted  by  thu 
legislature  to  regulate  primary  elections 
for  the  aolection  of  candidates  for  public 
oQice.  And  the  constitutional  provision  that 
no  property  qualification  shall  be  required 
of  any  person  to  vote  or  hold  oHicc  is  not 
violated  by  such  provision  as  to  the  pay- 
ment of  a  fee.  but  [it]  is  a  reasonable  regu- 
lation preacribed  bj  the  legislature  on  the 
vise  assumption  that  any  candidate  who  is 
of  Bulticient  worth  to  stand  before  tlie  peo- 
ple as  a  candidate  for  public  office,  and 
whose  candidacy  calls  for  the  payment  of 
the  fee  required  by  the  act,  will  be  at  no 
didicultv  to  pay  the  required  amount." 
Ibid. 

So,  it  has  been  held  that  a  statute  requir- 
ing any  eligible  person  desiring  to  have  his 
name  placed  upon  the  primary  election  bal- 
lot to  file  his  affidavit  of  candidacy  for 
nomination,  and  if  the  office  be  one  for 
which  pecuniary  compensation  is  provided, 
to  pay  thereupon  the  sum  of  $20  if  the 
affidavit  is  filed  with  the  secretary  of  state 
<a3  where  the  candidate  is  to  be  voted  for 
in  more  than  one  county),  or  $10  if  the 
affidavit  is  filed  with  the  county  auditor 
(aa  where  the  candidate  ie  to  be  voted  for 
in  a  single  county), — is  not  unconstitu- 
tional upon  tlie  ground  that  it  violates 
either  the  constitutional  provision  with 
reference  to  the  equality  and  uniformity 
of  taxation,  or  that  against  the  requirement 
of  a  property  qualification  for  any  office  of 
public  trust;  but  it  is  a  reasonable  regula- 
tion, and  not  an  unwarranted  interference 
with  the  rights  of  voters,  and  is  not  objec- 
tionable on  the  ground  that  the  filing  fee 
bears  no  relation  to  the  emoluments  of  the 
office,  the  cost  of  filing,  or  the  cost  or  ex- 
pense of  the  election.  State  ex  rel.  Thomp- 
I..R.A.1JH5B. 


son  T.  Scott,  99  Minn.  145.  108  N.  W. 
828. 

In  this  case,  the  court  distinguished  the 
caaes  of  State  ex  rel.  Adair  v.  Drexel  and 
People  ex  rel.  Breckon  v.  Election  Coinra. 
infra,  on  the  ground  that  the  statutes  there 
involved  exacted  much  larger  fees  and  might 
well  have  been  held  arbitrary  and  unreason- 
ahle.  The  court  said:  "What  is  a  reason- 
able reatriction  upon  the  right  to  stand  for 
office  is  a  matter  of  opinion.  .  .  .  Where 
shall  the  line  be  drawn,  and  who  is  to  de- 
termine it?  Fifty  cents,  one  dollar,  or  two 
dollars  would  not  go  far  to  cut  down  the 
list  of  applicants.  The  amount  should  be 
fixed  at  a  point  which  would  not  impose  a 
hardship  upon  any  person  for  whom  there 
may  be  any  considerable  desire  to  vote  at  a 
nominating  election,  and  yet  eimugh  to  pre- 
vent a  wholesale  filing  of  petitions  for  nomi- 
nation by  anyone,  regardless  of  whether  or 
not  they  are  desirable  candidates.  .  .  . 
When  all  these  considerations  are  taken  into 
account,  we  are  of  the  opinion  that  the  sum 
of  $10  is  not  so  large  but  that  any  person 
who  may  be  called  upon  to  stand  as  a  can- 
didate for  public  office  can  obtain  the 
amount  without  hardship."  State  ex  rel. 
Thompson  v.  Scott,  aupra. 

And  in  Kcnneweg  v.  Alleganv  County,  102 
Md.  119,  C2  Atl.  249,  upholding  the  con- 
stitutionality of  a  primary  election  law,  one 
section  of  which  provided  "that  each  person 
who  desires  to  become  a  candidate  for  nomi- 
nation shall  pay  to  the  chairman  of  the 
committee  of  the  party  to  which  he  be- 
longs a  certain  fee,  the  amount  of  which  is 
regulated  for  the  difi'erent  offices  by  the 
section  in  question ;  which  fees  are  to  be 
used  exclusively  as  a  fund  to  defray  the 
expenses  of  announcing  candidates,  print- 
ing ballots,  furnishing  blanks,  and  other 
necessary  expenses  for  holding  and  conduct- 
ing the  primary  election,  and  for  paying 
such  expenses  of  the  return  judges  as  may 
be  determined  by  the  convention  of  return 
judges," — the  court  said:  "Primary  con- 
tests necessarily  require  the  expenditure  of 
money  for  the  purposes  just  indicated;  and 
the  money  must  be  procured  from  some 
ce.     The  requirement  that  the  Individ- 
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courta  which  have  aiutained  l^lslative  acts 
requiring  more  than  nominal  fees  from  can- 
didates for  nomination  for  public  office.  In 
Ait^r  V.  DoiiglBBs,  32  Kev.  437,  109  Fac. 
4<4,  n-e  held  that  the  statute  of  1009  re- 
quiring the  payment  of  a  fee  of  {50  by  a 
candidate  for  the  part;  nomination  for  a 
state  office,  and  the  obtaining  and  filing  b; 
him  of  a  petition  signed  by  a  percentage  of 
the  voters,  was  not  unreasonable.  There 
was  complaint  and  difficulty  regarding  the 
obtaining  of  tbeae  petitions  by  candidates, 
and  after  the  rendition  of  tliat  deciaton  the 
I^islature  clianged  the  law  to  provide  for 
s  fee  of  $100,  and  omitted  the  requirement 
for  the  pptitior.  If  the  trouble  and  ex- 
pense of  obtaining  a.  petition  signed  by  3 
per  cent  of  the  voters  of  the  state  he  con- 


sidered an  exaction  of  as  much  or  more 
from  the  candidate  as  the  payment  of  $50, 
which  was  added  to  the  original  S50  fee 
in  lieu  of  the  petition  signed  by  a  percent- 
age of  the  voters,  there  is  no  good  reason 
why  the  $100  fee  may  not  be  required,  if 
the    decision    in    the    K  iter -Douglass    Case 

Under  the  original  primary  law  aa  sus- 
tained by  that  decision,  each  signer  of  a 
nomination  paper  was  required  to  verify 
the  same  before  some  ofTicer  autliori;ed  to 
adniiniBter  oaths,  or  before  a  special  veri- 
fic&tjon  deputy,  and  tlie  regular  fees  for 
notaries  public  for  these  verifications  by 
3  per  cent  of  tlie  voters  a!  aome  of  the  po- 
litical parties  would  exceed  tlie  ?>50  adilcd 
to  the  fee  by  the  law  under  the  amendment 


rials  who,  through  the  primaries,  seek  to 
secure  nomination,  shall  pay  the  expenses 
which  the  governing  body  of  their  party 
are  compelled  to  incur  for  their  benefit 
and  in  their  behalf,  is  neither  unreasona- 
ble Dor  unjust,  and  most  certainly  is  not 
the  auperaddition  of  a  property  qualifica- 
tion  for  holding  the  offices  to  whidi   they 

In  State  ex  rel.  Zent  v.  Nichols,  60  Wash. 
r>0$,  07  Fac.  'iS,  where  the  relator  assailed 
the  constitutionality  of  the  Washin(^on 
primary  election  law  on  the  ground,  among 
others,  that  it  violated  a  constitutional  pro- 
vision that  "no  hill  shall  embrace  more  than 
one  BUbject,  and  that  shall  be  expressed  in 
its  title,"  the  court  said:  "The  provisions 
ma^t  especially  dwelt  upon  aa  being  out- 
side of  the  title  are  .  .  .  %  5,  providing 
for  the  payment  of  fees  by  candidates  for 
Congressional  office,  ,  .  .  But  we  think 
even  these  sections  fairly  germane  to  the 
title.     .     .  I'he  provision  in  relation  to 

fees  is  within  the  scope  of  the  act.  The 
right  to  exact  a  reasonable  fee  for  the  privi- 
lege of  running  for  office  may  be  sustained 
on  the  principle  that  fees  in  actions  and 
proceedings  in  courts  and  for  filing  and  re- 
cording papers  are  sustained;  namely,  that 
those  who  seek  the  beneflt  of  a  particular 
proceeding  provided  by  law  may  be  com- 
pelled to  reimburse  the  state  for  a  portion 
of  the  eo^^ts  the  state  incurs  in  maintaining 
the  instrumentalities  necessary  to  carry  into 
HTect  the  particular  proceeding.  In  other 
words,  the  state  but  asks  the  candidates 
for  office  under  a  particular  taw  to  reim- 
burse it  for  a  part  of  the  expenses  it  iii- 
(■urs  in  carrying  that  law  into  elTect.  This 
clearly  the  state  may  lawfully  do." 

And  in  State  cjt  rel.  Boomer  v.  Nichols, 
.tO  Wash,  .520,  07  Fac.  733,  a  fee  of  $(10  re- 
quired of  a  nominee  for  the  ofBce  of  gov- 
ernor for  filing  his  certificate  of  nomination 
in  order  that  his  name  might  be  certified 
for  printing  upon  the  official  ballot — the 
amount  of  which  fee  was  based  on  a  per 
centum  of  the  salary  of  the  office  for  which 
be  was  a  candidate,  which  was  $6,000  per 
annum — wa«  held  not  to  be  invalid  as  an 
nnreasonabte  exaction  because  thus  based 
L.R.A.1915B. 


on  a  per  centum  of  the  salHry  of  the  office 
souf{ht,  instead  of  being  a  fixed  fee  for  all 
candidates  alike. 

On  the  other  Land,  it  has  l>cen  held  that 
a  statutory  provision  exacting  of  candi- 
dates for  nomination  for  oilice,  upon  their 
filing  their  petitions,  as  provided  by  the 
primary  election  law,  certain  fees,  to  en- 
title them  to  have  their  names  printed  on 
one  of  the  ballots  to  be  used  at  the  primary 
electioii, — the  amount  of  such  fees  being. 
with  certain  few  exceptions,  fixed  at  2  per 
cent  of  the  annual  salary  of  the  oHice 
sought,  and  going  into  the  general  fund  of 
the  county, — ie  beyond  tlie  power  of  the 
legislature,  which  eaimot  require  the  pay- 
ment of  any  fee,  e.-(cept  sucli  as  may  be  a 
reasonable  fee  for  services  in  filing  the  peti- 
tion, sa  a  condition  to  having;  tlie  name  of 
a  candidate  printed  on  the  olTicial  primary 
election  ballot;  and  is  uneonstitutiunsl  and 
void  as  imposing  a  qualification  of  voters 
and  candidates  not  included  in  the  constitu- 
tional requirements,  and  being  an  arbitrary, 
unwarranted,  unreaeonable,  and  unneces- 
sary regulation  of  elections,  without  any 
tendency  to  prevent  fraud  or  to  promote 
good  order  therein,  Johnson  v.  Grand 
Forks  County,  19  K.  D,  363,  12S  Am.  St. 
Bep.  662,  113  N.  \V.  1071. 

And  a  statute  (g  10  of  the  South  Dakota 
primary  election  law  of  1007 )  requiring 
the  payment  oE  certain  fees  for  filing  nomi- 
nating petitions,  the  amount  thereof  being 
either  $15,  ilO,  $6,  or  $1,  depending  upon 
the  office  for  which  nomination  is  sought, 
which  fees  bear  no  relation  to  the  services 
performed  by  the  officer  who  receives  the 
petitions,  but  are  paid  over  to  the  county 
treasurer  for  the  general  fund,  and  are  not 
calculated  to  prevent  fraud,  or  to  protect 
the  rights  of  honest  electors  or  candidates, 
— has  been  held  to  be  unconatitutiwial  and 
void  as  attempting  to  impose,  in  efect,  an 
arbitrary  tax  upon  the  privilege  of  being 
a  candidate  for  office,  which,  especially  in 
a  state  whore  the  voters  are  limited  to  the 
choice  of  candidates  whose  names  are  law- 
fully printed  upon  official  ballots,  is  an 
invasion  of  the  constitutional  rights  of 
qualified  persons  to  become  candidates,  and 
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as  it  now  gtands.  Consequi^ntly  the  former 
d<?ciBion  of  this  court  suBtained  the  act  of 
the  legislature  under  which,  if  as  much  was 
paid  for  these  verifications  as  the  statutory 
notarial  fees  therefor,  the  nomination  of  a 
eandidate  of  the  larger  political  parties, 
with  the  former  *oO  filing  fee,  would  have 
amounted  to  more  tlian  the  $100  now  exact- 
ed, besides  the  trouble  of  obtaining  the  pe- 
tition, which   is  no  longer  required. 

The  caBcH  in  other  states  in  wliicii  the 
question  has  heen  determined  arc  about 
equally  divided,  and  should  this  court  re- 
verse its  unanimous  decision  in  the  Riter- 
Douglass  Case,  holding  such  a  law  to  be 
constitutional!  After  we  have  said  that 
the  requirement  of  such  fee,  petitions,  and 
signatures  was  not  unreasonable  or  uncon- 
stitutional, and  tlic  legislature  amended  the 
law  so  as  to  require  an  additional  $oO  to 
be  paid  in  the  fee,  but  relieved  the  candi- 
date from  the  necessity  of  obtaining  the 
petition,  signatures,  and  vcrilicationa,  it  ap- 


pears that  the  decision  in  the  Riter-Doug- 
lasB  Case  fuUj  justiHed  the  legislature  in 
amending  the  law,  and  that  for  this  court 
to  now  hold  that  the  law  as  amended  is 
unconstitutional  would  be  equivalent  to 
leading  the  legislature  into  amending  the 
law,  and  then  determining  that  such  law  is 
unconstitutional. 

The  decisions  are  numerous  holding  that 
all  acts  of  the  legislature  arc  presumed 
to  be  valid  until  it  is  clearly  ahown  Uiat 
they  are  unconstitutional.  If  the  exaction 
of  a  fee  of  $50,  as  previously  held  by  this 
court,  did  not  render  the  law  invalid,  we 
are  unable  to  see  how  the  requirement  of 
$50  additional  fee  would  make  the  law  un- 
constitutional. If  personally  we  believe 
that  the  fee  of  $50  was  high  enough,  and 
that  at  the  most  it  should  not  exceed  $100, 
we  do  not  wish  to  set  aside  the  judgment 
of  the  two  houses  of  the  legislature  and 
the  governor  in  passing  and  approving  the 
law  fixing  the  fee  at  $100  and  eliminating 


of  qualified  electors  to  support  the  candi- 
dates of  their  choice.  Ballinger  v.  Mc- 
Laughlin, 22  S.  D.  200,  116  N.  W.  70. 

And  in  Morrow  v.  Wipf,  22  S.  D.  146, 
115  N.  W.  1121,  an  application  for  a  writ 
of  mandamus  commanding  the  defendant,  as 
secretary  of  state,  to  receive  and  file  the 
certificate  of  nomination  of  certain  candi- 
dates of  the  Prohibition  party  for  state  of- 
ficea,  etc.,  in  accordance  with  the  provisions 
of  the  Revised  Political  Code,  in  which  case 
the  defendant  contended  that  the  said  law 
under  which  the  proceedings  of  the  Prohibi- 
tion party  were  taken  and  the  nominations 
made  had  been  superseded  by  the  primary 
election  law  of  1907.  and  the  plaintiff  con- 
tended that  the  former  law  was  still  in 
force,  because  the  latter  law  waa  uncon- 
atitutional  and  of  no  force  or  effect,  and 
did  not  abrogate  the  former  law, — the  court, 
in  considering  generally  the  constitutional- 
ity of  the  primary  election  law,  said 
(among  other  things)  :  "As  there  is  no  dif- 
ference in  principle  l>etween  §g  S  and  10,  so 
far  as  they  relate  to  the  collection  of  fees 
for  filing  nominating  petitions,  both  must 
fall," — citing  Ballinger  v.  McLaughlin,  su- 

So,    it   has   been    held   that   a   provision 

contained  in  a  primary  election  law,  that 
those  who  become  candidates  for  nomina- 
tion for  office  at  the  primaries  therein  pro- 
vided for  must  pay,  for  tiling  their  nomina- 
tion papers,  fees  to  be  "computed  at  1  per 
cent  of  the  emoluments  authorized  by  law 
for  the  office  to  which  such  candidate  as- 
pires, during  the  terra  for  which  he  would 
serve,  if  elected,"  is  beyond  the  power  of 
the  legislature,  and  is  unconstitutional  and 
void  as  an  unwarranted  hindrance  and  im- 
pediment to  the  exercise  of  the  elective  fran- 
chise, in  that  it  most  seriously  interferes 
with  the  right  of  the  electorate  to  choose 
freely  from  among  those  eligible  to  office 
whomsoever  they  may  desire.  State  ex  rel. 
L.R  A.1915B. 


Adair  v.  Drexel,  74  Neb.  776.  105  N.  W. 
174.  The  court  said;  '"It  is  to  be  observed 
that  the  amount  thus  required  to  bo  paid 
before  one  can  have  his  name  submitted  to 
the  voters  at  such  primary  is  fixed  arbi- 
trarily, and  wholly  regardless  of  the  value 
of  the  services  performed  in  filing  the  nomi- 
nation papers.  A  person  aspiring  to  be 
nominated  for  clerk  of  the  district  court 
would  be  required  to  pay,  perhaps,  $200: 
a  candidate  for  the  nomination  of  county 
clerk,  probably  $40;  other  candidates  for 
county  offices  different  sums,  ranging  be- 
tween the  two  extremes.  Is  it  competent 
for  the  legislature  to  impose  burdens  of 
this  character  on  those  desiring  to  become 
candidates  for  public  offices  the  nominations 
for  which  come  within  the  provisions  of  the 
primary  law  I  Can  a  test  of  ability  to  pay 
fees  of  the  magnitude  mentioned  be  made  as 
to  one's  right  to  be  voted  for  at  a  primary 
election?  It  is,  at  first  glance,  apparent 
that  these  enormous  fees  prevent  many  from 
becoming  candidates  for  party  recognition, 
who  otherwise  would  be  willing  to  yield  to 
a  public  demand  that  they  become  candi- 
dates tor  nomination  for  a  public  office.  It 
is  said  the  fees  required  to  be  paid  in  the 
manner  stated  are  for  the  purpose  of  de- 
fraying the  expenses  of  the  primary.  It 
is  not  so  stated  in  the  act.  It  is  expressly 
provided  the  expenses  of  the  piimary  are 
to  be  paid  out  of  the  public  treasury.  It 
is  not,  therefore,  requirin  of  us  to  pass  upon 
the  question  of  the  power  of  the  legislature 
to  require  those  submitting  their  names  to 
be  voted  for  at  a  primary  to  pay  the  ex- 
penses thereof.  It  appears  from  the  act 
itself  that  there  is  no  relation  between  the 
charges  made  for  filing  nomination  papers, 
as  therein  provided,  and  the  expenses  inci- 
dent to  a  primary  election,  nor  to  the  value 
of  the  services  rendered  in  filing  such  pa- 
pers. The  charges  are  arbitrary  and  un- 
reasonable.    They  make  the  pecuniary  abil- 
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the  requirement  (or  the  petition  and  verifi- 
cktions,  and  thereby,  in  effect,  rereree  the 
principle  sustained  by  our  decision  in  the 
Riter- Douglas!  Case,  and  order  tlie  respond- 
«nt  to  file  a  nomination  papier  without  the 
payment  of  any  fee. 

Although  a  candidate  for  a  state  office 
mav  be  i¥itbout  funds  with  which  to  pay  a 
fee'of  *100,  or  «10,  or  even  a  nominal  fee, 
in  viev  of  the  importance  of  state  olScce 
and  the  proper  qualifications  for  flllin); 
them,  and  the  liberal  salaries  paid,  wbich 
are  usually  from  a  few  to  several  thousands 
of  dollars  a  year,  we  do  not  think  that, 
under  the  conditions  now  and  heretofore 
prevailing,  a  fee  of  $100  can  be  considered 
BO  unreasonable  or  arbitrary  as  to  make  tlie 
law  invalid  or  an  imposed  for  purposes 
other  than  regulation.  Political  conven- 
tions have  sometimes  exacted,  as  largt-  a 
fee  from  a  candidate  seeking  a  nomination 
before  the  convention,  and  some  of  the  po 
litical  parties  have  made  it  a  rule  in  this 


state   for  i 


than   a  generation   to   levy 
candidates   many   times   in 
excess  of  the  fee  exacted  by  the  statute. 

The  Bupreme  court  of  California  sus- 
tained the  requirement  for  the  payment  of 
a  fee  of  $50,  and  the  supreme  court  of 
WasbiEigton  for  a  fee  equivalent  to  1  per 
cent  of  one  year's  salary,  on  which  basis 
a  flling  fee  for  some  offices  in  this  state 
would  amount  to  $60  or  $70.  The  fee 
should  not  be  so  high  as  to  prevent  any 
elector  from  running  for  oflice  who  is  com- 
petent and  worthy,  and  wbo  has  a  fair 
chance  of  being  elected,  or  for  whom  any 
considerable  proportion  of  tlie  voters  might 
desire  to  east  their  ballots.  Certainly  a 
fee  of  $100  is  fully  as  mucb  as  should  be 
I  required  from  a  candidate  for  any  office; 
!  but  in  vipw  of  the  opinion  in  the  Riter- 
.  Douglass  Case,  which  gave  no  intimation 
to  the  l(^gislature  that  a  fee  of  more  than 
I  $fiO,  in  addition  to  the  petition,  might  not 
'  be  required,  and  of  the  decisions  of  other 


ity  of  a  person  to  pay  the  same  a  test  as 
to  hia  qualilication  to  become  a  candidate 
for  a  party  nomination.  The  law  is  as  ob- 
jectionable as  if  the  test  were  based  on  a 
property  qualification,  or  the  amount  the 
elector  bad  contributed  to  the  public  reve- 
nues. The  primary  election  contemplated 
in  the  act  may  not,  in  and  of  itself,  be  an 
election  within  the  meaning  of  the  consti- 
tutional provisions  which  guarantee  that 
*all  elections  shall  be  free;  and  there  shall 
be  no  hindrance  or  impediment  to  the  right 
of  a  qualified  voter  to  exercise  the  elective 
franchise.'  ...  It  is,  however,  a  means 
to  an  end.  It  is  a  part  of  the  election  ma- 
chinery lir  which  is  determined  who  shall 
be  permitted  to  have  their  names  appear 
on  the  official  election  ballot  as  candidates 
for  public  oflice.  To  say  that  the  voters 
are  free  to  exercise  the  elective  franchise 
at  a  general  election  for  nominees,  in  the  ' 
choice  of  which  unwarranted  restrictions 
and  hindrances  are  interposed,  would  be  a 
hollow  mockery.  The  ripht  to  freely  choose 
candidates  for  public  oOices  is  as  valuable 
as  the  right  to  vote  for  them  after  they  are 
cbosen.  Both  these  rights  are  safeguarded 
by  the  constitutional  guaranty  of  freedom 
in  the  exercise  of  the  elective  franchise." 

And  provisions  of  a  primary  election  law 
ivhich  require  the  payment,  by  persons  de- 
siring to  become  candidates  for  certain  of. 
fiees,  of  certain  filing  fees,  upon  their  flling 
petitions  of  legal  voters  as  therein  pro- 
vided for,- — the  amount  of  which  fees  is 
from  925  to  $100,  depending  upon  the  <^ce 
sought. — have  been  held  to  be  illegal  and 
void  as  an  unwarranted  hindrance  and  im- 
pediment to  the  rights  of  the  candidates 
and  voters  alike.  People  ex  rel.  Breckon 
V.  Election  Comrs.  221  III.  n,  77  N.  E.  321, 
5  Ann.  Cas,  .')62.  The  court  said:  "These 
payments  bear  no  relation  to  the  services 
rendered  in  filing  the  papers  or  the  expenses 
of  the  election.  Thev  are  purelv  arbitrarv 
J,.R.A.101.SR. 


of  money,  to  be  paid  into  the  pub- 

iit   ireasiiries  as  a  monetary  consideration 
for  being  permitted  to  be  a  candidate.    The 

Eayments  arc  not  intended  as  compensation 
)r  services  rendered  in  filing  the  papers, 
but  the  provisions  make  the  ability  and  in-  , 
clination  of  a  person  lo  pay  money  a  test 
of  his  qualification  and  of  the  right  of  the 
voters  to  choose  him  for  public  office.  Every 
eligible  penwn  has  a  right  to  be  a  candiiiatV 
for  a  public  oBlce  without  being  subject  to 
arbitrary  or  unreasonable  burdens.  The 
voters  have  a  right  to  choose  any  eligible 
person,  and  he  owes  a  duty  to  the  public 
to  qualify  and  serve."' 

In  Ledgerwood  v.  Pitta,  122  Tenn.  570, 
12.)  S.  W.  1036,  it  was  held  that  a  provision 
in  the  Tennessee  primary  election  law  of  IBOQ 
that  the  expenses  of  holding  the  primary 
might  be  assessed  against  the  candidates  in 
fair  proportion,  and  payment  of  the  assess- 
ment miglit  be  declared  a  condition  of  be- 
coming the  party  nominee,  with  the  further 
provision  that  assessments  against  a  candi- 
date should  not  exceed  certain  stated  sums, 
varying  in  amount  from  $10  to  $500  for 
the  different  offices. — was  unconstitutional 
for  the  reason  that  it  made  an  arbitrary, 
capricious,  oppressive,  and  unreasonable 
classification  of  candidates  in  providing  that 
persons  who  were  able  to  pay  the  prescribed 
foes  might  enter  the  primary,  while  other 
men  who  were  equally  capable  and  wortiiy 
were  excluded  because  of  their  pecuniary 
inability  to  pay  the  prescribed  fee. 

Generally,  as  to  the  constitutionality  of 
primary  election  laws,  aee  notes  to  People 
ex  rel.  Phillips  v.  Strasaheim,  22  L.B.A. 
(N.S.)  1136,  and  State  ex  rel.  Miller  v. 
Flaherty,  41  L.R.A.(N.S.}   132. 

As  to  primary  elections  as  elections,  with- 
in a  Constitution  or  statute  relating  to 
elections  generally,  see  note  to  Line  v. 
Waite,  18  L.R.A.(N.S.)   412.         .A.  C.  W. 
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courts  which  have  held  that  more  tlian  a 
nominal  fee  may  be  required,  and  consider- 
ing the  aniount  usually  paid  by  candidates 
for  campaign  expenses  and  as  parly  aaseBS- 
mente  in  this  state,  and  the  liberal  sala- 
ricB  paid  to  public  officers,  we  are  not  pre- 
pared to  say  that  the  $100  designated  in 
the  statute  is  no  excessive  tliat  it  may  not 
be  collected.  To  hold  otherwise  might  al- 
low candidates  for  state  offices  to  Hie  their 
own  nomination  papers,  and  have  others  file 
in  their  interest,  without  paying  any  fee. 

It  is  within  the  province  of  the  legis- 
lature to  consider  whether,  if  only  a  nomi- 
nal fee  were  required,  the  ballot  might,  in 
certain    instances,    be    encumbered    by    the 


I  many 


candidates  without  chai 


of  election,  who,  without  expectation  that 
they  nould  be  elected,  might,  in  the  interest 
of  another  candidate,  run  in  certain  locali- 
ties where  the  opposing  candidate  is  popu- 
lar, for  the  purpose  of  dividing  his  vote; 
and  to  exact  a  reasonable  fee  for  the  pur- 
pose of  preventing,  at  least  in  tome  degree, 
such  a  result.  The  statute  does  not  require 
any  fee  to  be  paid  by  a  candidate  tor  re- 
gent of  the  State  University,  an  important 
office  which  carries  no  salary. 

Under  our  former  decision  the  people's 
representatives  in  the  lawmaking  body  as- 
sembled have  the  right  to  make  any  reason- 
able regulations  regarding  elections  and  to 
fix  any  fee  which  is  not  unreasonable.  It 
necessarily  follows  that  they  have  consider- 
able discretion,  and  the  court  should  not 
be  overstrict  in  order  to  set  aside  the  stat- 
ute which  they  have  deliberately  enacted. 
It  may  happen  that  a  worthy  candidate 
for  an  important  state  office  does  not  pos- 
sess $100,  or  any  considerable  part  of  tbat 
amount,  but  it  may  be  assumed  that  if 
there  is  much  demand  that  he  run  for 
office  his  friends  or  the  people  desiring  that 
he  become  a  candidate  will  arrange  for  the 
payment  of  the  fee.  In  State  ex  rcl.  Zeut 
v.  Nichols,  50  Wash,  508,  97  Pac.  728,  the 
"right  to  exact  a  reasonable  fee  for  the 
privilege  of  running  for  office"  was  sus- 
tained, and  the  statute  which  exacted  1 
per  cent  of  the  salary  was  upheld.  The 
court  said :  "The  state  but  asks  the  can- 
didates fur  office  under  a  particular  law 
to  reimburse  it  for  a  part  of  the  expenses 
it  incurs  in  carrying  that  law  into  elTeet. 
This  clearly  the  state  may  lawfully  do." 

The  candidates  concerned  in  this  case 
are  seeking  to  appear  as  party  candidates 
on  the  ticket  tor  the  general  election.  As 
the  Constitution  does  not  state  that  any 
rights  are  guaranteed  to  any  political 
party,  it  may  be  questioned  whether  the 
legislature  may  not  entirely  prohibit  can- 
didates for  office  from  appearing  under  any 
party  designation  on  the  ticket  at  the  gen- 
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eral  election,  the  same  as  is  required  in 
some  states  for  candidates  for  judicial 
offices,  and  consequently  exact  fees  so  large 
as  to  be  partly  or  wholly  prohibitive.  If 
it  be  conceded  that  the  courts  should  be 
kept  out  of  politics,  and  candidates  for 
judicial  positions  not  allowed  under  party 
designations,  may  not  the  state,  acting 
through  its  legislature,  prohibit  any  candi- 
date from  running  as  a  Democrat,  Republi- 
can, Progressive,  or  Socialist,  or  under  any 
party  designation,  even  if  it  be  granted 
that  any  citizen  has  the  constitutional  riglit 
to  run  for  any  office  as  an  independent  <xt 
simply  as  a  candidate  without  the  payment 
of  any  feet  In  what  way  can  it  be  said 
that  the  Constitution  requires  the  legisla- 
ture to  enact  laws  in  the  interest  of  any 
party,  or  to  allow  any  elector  to  run  for 
public  oUice  under  any  party  designation? 
The  application  for  the  writ  is  denied. 

McCarran,  J.,  concurring: 

I  concur  in  the  opinion  written  by  Chief 
Justice  Talbot.  The  fee  required  by  the 
act  of  1913  is  imposed  by  way  of  regula- 
tion, and  not  aa  an  additional  qualifica- 
tion. Socialist  Party  v.  Uhl,  155  Cal.  776, 
103  Pac.  181.  Under  the  former  law  unan- 
imously sustained  by  this  court  in  the 
case  of  Riter  v,  Douglass,  supra,  a  fee 
of  $50  was  required,  and,  in  addition,  a 
petition  signed  by  3  per  cent  of  the  voters 
of  the  state.  These  conditions  were  un- 
doubtedly imposed  by  way  of  regulation 
anii  in  order  to  prevent  promiscuous  filing 
of  nomination  papers.  The  legislature  hav- 
ing before  it  the  experience  of  its  memberfl, 
as  well  as  the  experience  of  state  and  coun- 
ty officials  elected  under  the  former  law, 
unquestionably  yielded  to  a  popular  de- 
mand for  a  change  in  the  regulations,  and 
with  that  in  view  the  subsequent  act  was 
passed,  which  act  did  away  with  the  re- 
quirement of  petitions  signed  by  any  per- 
centage of  the  voters,  and  in  place  of  such 
petition  a  filing  fee  of  $100  was  imposed. 
By  this  act  the  legislature  did  away  with 
the  burdensome  expense  imposed  on  candi- 
dates in  circuiating  petitions,  as  well  as 
the  annoyance  attendant  thereon. 

Tlie  legislature  ia  the  lawmaking  body. 
It  speaks  for  the  policy  of  the  people  of  the 
state,  and  its  functions  should  not  be  as- 
sumed by  the  courts.  Tbat  branch  of  the 
government  having  as  its  office  the  making 
of  the  law  must  be  accredited  with  having 
a  conception  of  what  is  reasonable  and 
what  is  an  unreasonable  regulation,  and, 
unless  unreasonableness  is  apparent  and 
manifest,  the  court  should  not  discredit  its 
judgment  or  assume  its  functions,  nor 
should  it  set  itself  up  as  being  possessed 
of   more    immaculate    judgment    as   to   tbc 
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resBonabkn^s  or  unreason abteneas  of  the 
regfutation  than  the  people  whose  represeo- 
tatives  create  legislative  acta. 

NbrcroBB,  J.,  dieaenting: 

I  am  unable  to  concur  in  the  vtewB  ex- 
preaaed  b^  ray  learned  aasoclatea  for  the 
following  reasons:  The  relator  has  the  con- 
stitutional qualifications  for  the  ofGce  for 
which  he  seeks  a  party  nomination ;  the 
majority  of  the  courts  that  have  considered 
the  question  hold  that  the  legislature  ia 
without  power  to  impose  upon  candidates 
for  a,  party  primary  nomination  more  than 
«  nominal  flling  fee  covering  the  expense 
of  the  services  of  the  filing  oflicer;  those 
courts  which  hold  that  more  than  a  nomi- 
nal fee  may  be  imposed,  as  a  matter  of 
regulation,  limit  auch  fee  to  a  reasonable 
one,  such  as  is  not  so  large  as  to  impose 
•  hardship  upon  any  person  for  whom 
there  may  be  any  conaidernble  desire  to 
vote  at  a  nominating  election,  and  yet 
enough  to  prevent  a  wliolesale  filing  of  pe- 
titions by  persons  regardless  of  whether  or 
not  they  are  desirable  candidates;  that  a 
filin<;  fee  as  high  as  SlOO  has  never  by  any 
court  been  sustained  as  reaeonable,  but, 
upon  the  contrary,  a  fee  in  so  iurge  an 
amount  has  been  both  erprensly  anil  im- 
pliedly held  to  be  unreasonable;  that  the 
change  made  by  the  statute  of  \913,  im- 
posing the  same  fee  for  filing  independent 
petitions  as  for  filing  primary  nomination 
papers,  and  forbidding  the  use  in  such  pe- 
titions of  the  name  of  a  prior  existing 
party,  cuts  off  the  right  which  formerly 
existed  to  so  secure  a  place  upon  the  ballot 
with  the  use  of  a  party  designation,  thus 
limiting  the  rigtit  to  the  use  ot  a  party 
designation  in  any  form  to  nominations  ob- 
tained through  primary  elections;  that  to 
so  cut  off  the  right  to  obtain  a  place  upon 
the  official  ballot  with  the  use  of  a  party 
designation  by  petition  of  electors  renders 
any  fee  imposed  for  filing  primary  nomi- 
nation papers  subject  to  a  more  rigid  test 
as  to  reasonableness  than  might  otherwise 
be  the  case. 

In  Ritcr  v.  Douglass,  32  Ncv.  400,  100 
P«e.  444,  we  sustained  the  view  that  the 
legislature  Could  impose  a  reasonable  filing 
fee  for  primary  nomination  papers.  The 
question  preacntrvl  in  that  ease  was  not  as 
to  whether  the  fee  of  $50,  imposed  by  the 
statute  of  1909,  was  reasonable  or  unrea* 
sonable,  but  as  to  the  power  of  the  \egh- 
lature  to  impose  any  fee  at  all.  The  same 
situation  was  presented  in  the  California 
and  WaahinRton  eases,  cited  in  support  of 
the  rule  that  the  legislature  could  impose 
reasonable  filing  Ices  in  ejtcess  of  a  mere 
nominal  fee. 

The  question  of  the  reasonableness  ot  a 
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filing  fee  was  directly  presented  in  the  case 
of  State  ex  rel,  Thompson  v.  Scott,  99 
Minn.  145,  108  N.  VV.  628,  which  may  be 
regarded  as  the  leading  case  supporting  the 
rule  that  a  reasonable  fee  may  be  imposed. 
This  was  a  proceeding  in  mandamus  to 
compel  the  filing,  without  payment  ot  the 
fee  prescribed  therefor,  ot  relator's  affi- 
davit of  candidacy  tor  nomination  as  a 
member  of  the  Prohibition  party  tor  the 
legislature.  Tlte  Minnesota  statute  pre- 
scribed a  fiUng  fee  ot  $20  in  the  case  of 
stato  candidates  and  $10  in  other  casea. 
The  court,  among  other  things,  said:  "The 
amount  should  be  fixed  at  a  point  which 
would  not  impose  a  hardship  upon  any 
person  tor  whom  there  may  be  any  con- 
siderable desire  to  vote  at  a  nominating 
election,  and  yet  enough  to  prevent  a  whole- 
sale filing  of  petitions,  for  nominations  by 
anyone,  regardless  of  whether  or  not  they 
are  desirable  candidates.  .  .  .  When  all 
these  considerations  are  taken  into  account, 
we  are  of  the  opinion  that  the  sum  ot  $10 
is  not  so  large,  but  that  any  person  who 
may  be  called  upon  to  atand  aa  a  candi- 
date for  public  office  can  obtain  the  amount 
without  hardship.  .      .     The   law   very 

wisely  assumes  that  any  candidate  who  is 
proper  material  to  stand  as  such  before  the 
people  for  anv  public  office  requiring  a  fee 
ot  $10  or  $20  will  find  no  difficulty  in  rais- 
ing the  amount." 

Referring  to  the  provisions  of  the  Illinois 
and  Nebraska  statutes,  held  to  be  unconsti- 
tutional in  the  cases  of  People  ex  rel. 
Breckon  v.  Election  Comra.  221  111.  B,  77 
N.  E.  321,  5  Ann.  Caa.  562,  and  in  SUte 
ex  rel.  Adair  v.  Drexel.  74  Neb.  776,  105 
N.  W.  174,  the  Minnesota  court  further 
said:  "We  nved  not  deny  that  lioth  act* 
were    arbitrary    and    unreasonable    in    the 

The  highest  fee  prescribed  u 
nois  statute  was  $100,  the  si 
volved  here.  The  statute  wa 
unconstitutional  by  rep  res 
Socialist  party.  The  Illin 
Election  Commissioners'  Case,  supra,  said: 
"These  payments  bear  no  relation  to  the 
services  rendered  in  filing  the  papers,  or  tho 
expenses  of  the  election.  They  are  purely 
arbitrary  exactions  of  money,  to  be  paid 
into  the  public  treasuries  as  a  monetary 
consideration  for  being  permitted  to  be  a 
candidate.  The  payments  are  not  intended 
as  compensation  for  services  rendered  in 
filing  the  papers,  but  the  provisions  make 
the  ability  and  inclination  of  a  person  to 
pay  money  a  teat  of  his  qualification  and  of 
the  right  ot  the  voters  to  choose  him  for 
public  office.  Every  eligible  person  haa  a 
right  to  be  a  candidate  for  a  public  office 
without  being  subject  to  arbitrary  or  unrea-  ■ 


ider  the  Illi- 
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sonable  burdens.  Tlic  voters  have  a  right 
to  choose  any  eligible  person,  and  be  owes  a 
duty  to  the  public  to  qualify  anil  serve." 

The  North  Dakota  court,  in  Johnson  v. 
Grand  Forks  County,  16  N.  D.  3a3,  125 
Am,  St.  Rep.  8a2,  113  N.  VV.  1071,  in  hold- 
ing void  a  statute  imposing  a  fee  of  2  per 
cent  of  the  annual  salary  of  the  oMcc  for 
which  primary  nomination  was  sought, 
said:  "If  the  fee  as  fixed  is  to  stand,  the 
praclital  working  of  the  law  is  to  discour- 
age and  possibly  eliminate  all  party  effitrt, 
cxt-cpt  on  the  part  of  the  majority  party." 

In  Ballinger  v.  McLaughlin,  22  S.  D.  200, 
110  N.  W.  70,  the  South  Dakota  court, 
considering  a  similar  question,  said:  "If, 
in  connection  with  the  tiling  of  the  nominat- 
ing petitions,  the  legislature  has  power  to 
impose,  as  a  condition  precedent,  the  pay- 
ment of  any  sum  in  excess  of  a  uniform 
nominal  filing  fee,  it  ia  difHeuIt  to  under- 
stand how-  the  courts  could  formulate  a 
rule  of  general  application  by  which  they 
shall  bo  guided  in  detcrminins  when  the 
required  amount  is  excessive  and  when  It  Is 

Considering  a  statute  imposing  a  fee  of 
1  per  cent  of  the  emoluments  of  the  office, 
the  Nebraska  court,  in  State  ex  rel,  Adair 
V,  Drc.xcl,  supra,  said:  "Can  a  test  of  abil- 
ity to  pay  fees  of  the  magnitude  mentioned 
be  made  as  to  one's  right  to  be  voted  for 
at  a  primary  cloetionT  It  is,  at  first 
glance,  apparent  that  these  enormous  fees 
prevent  many  from  becoming  candidates  for 
party  recognition  wlm  otherwise  would  be 
willing  to  yield  to  a  public  demand  that 
they  become  candidates  for  nomination  for 
ft  public  office,  .  .  .  The  charges  are 
arbitrary  and  unrcaaunablc.  They  make 
the  pecuniary  ability  of  a  person  to  pay 
the  same  a  test  as  to  his  qualification  to 
become  a  candidate  for  a  party  nomina- 
tion. .  .  .  Tlie  right  to  freely  elioose 
candidates  for  public  offices  is  as  valuable 
as  the  right  to  vote  for  them  after  they 
are  chosen." 

See  also  Ledgerwood  v.  Pitts,  122  Tenn. 
570,  125  S.  W.  10:1U. 

In  Riter  v.  Douglass,  supra,  this  court 
held  that,  under  the  primary  election  law 
of  1909:  "If  candidates  or  political  parties 
do  not  wish  to  avail  themselves  of  the 
privilege  accorded  them  of  securing  their 
nominations  as  now  provided  by  the  pri- 
mary law,  OT  by  reason  of  not  being  able  to 
qualify  with  the  legislative  requirements  im- 
posed, tliey  still  have  the  constitutional 
privilege  of  running  independently." 

It  is  now  provided  by  S  3  of  chapter  5 
of  the  Acts  of  1013  that  candidates  seek- 
ing a  place  on  the  general  election  ballot 
by  petition  of  electors  cannot  use  the  name 
of  a  ''political  party  existing  at  the  lest 
L.R.A.liH5B. 


preceding  general  election,"  and  S  7  of  the 

same  chapter  imposes  the  same  fees  as  for 
a  primary  nomination.  In  these  two  re- 
spects a  radical  change  was  made  from  the 

Even  it  it  were  conceded  to  be  manifest 
that  the  legislature  has  no  power  to  impose 
such  fees  on  candiitates  by  petition  of  elec- 
tofH,  nevertheless  relator  is  now  debarred 
from  using  his  party  designation  as  he  for- 
merly could  by  liaving  his  name  appear 
upon  tlic  official  ballot  as  "Electors  Social- 
ist," "Independent  Socialist,"  or  some  simi- 
lar designation.  It  thus  appears  ttiat  re- 
lator cannot  have  his  name  upon  either 
ballot  with  the  use  of  hia  party  designation 
except  by  the  payment  of  the  fee  prescribed 
for  filing  his  primary  nomination  paper. 

The  courtd  which  have  adopted  the  rule 
that  a  reasonable  fee,  in  excess  of  a  mere 
nominal  fee  covering  the  evpense  of  the 
mere  tiling  of  papers,  shall  be  charged,  have, 
necessarily,  imposed  upon  themselves  the 
burden,  of  doubtful  propriety,  of  supervis- 
ing the  discretion  of  the  legislature.  When 
the  courts  hold  that  the  legislature  has 
power  to  impose  a  reasonable  fee,  tliey 
necessarily  say  that  the  legislature  luay 
not  impose  au  unreasonable  or  capricious 
fee.  Suppose,  for  example,  the  legislature 
should  impose  a  fee  of  $500  or  $1,000  for 
filing  a  nomination  paper.  A  court  would 
have  no  difficulty  in  declaring  such  foes  so 
exorbitant  as  virtually  to  deprive  the  great 
body  of  electors  of  becoming  aspirants  for 
public  office.  The  difficulty  in  enforcing 
the  rule  of  reasonable  fees  ia  in  drawing  thi- 
Une  between  what  is  reasonable  and  what 
is  unreasonable.  The  right  of  an  elector 
to  become  a  candidate  for  public  office 
t>eing  guaranteed  by  the  Constitution,  such 
right  cannot  be  destroyed  under  guise  of 
regulation.  Government  cannot  exist  with- 
out officeholders  who  volunta'rily  seek  pub- 
lic office;  hence  the  public  at  large  is  more 
interested  than  is  the  individual  in  requir- 
ing that  unreasonable  conditions  be  not  im- 
posed on  citiums  who  may  become  candi- 

From  the  admitted  facts  in  this  case  a 
number  of  electors  who  arc  desirous  of  be- 
coming candidates  for  party  nomination  for 
several  stale  offices  may  not  become  such 
party  candidates  if  such  a  fee  may  law- 
fully be  exacted,  and  in  the  case  of  the 
relator  it  is  an  admitted  fact  that  he  can- 
not pay  the  required  filing  fee  because  of  pe- 
cuniary inability  to  do  so.  It  is  asiierted 
by  counsel  for  petitioner,  and  not  contro- 
verted, that  these  several  candidates  have 
tieen,  by  some  form  of  referendum,  already 
approved  as  the  desired  candidates  of  a 
political  party  which  in  the  last  election, 
we   judicially   know,   polled    more   than    15 
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per  cent  of  the  entire  vote  of  the  state,  and 
that,  if  their  nomination  papers  cannot  l>e 
Hied,  such  part;  will  be  without  candi- 
dates for  Biich  officeB.  A  fee  tliat  ia  eo 
large  as  to  tend  to  prevent  minority  par- 
ties from  having  repn-sontation  upon  tlie 
offlcial  ballot  can  scarcely  be  esid  to  be 
reasonable.  Constitutions  are  largely  de- 
signed to  protect  the  individual  or  the  mi- 
nority against  the  unlawful  enoroacbuents 
of  majorities.  Minority  parties  have  rights 
and  play  a  part  in  the  scheme  of  got 
meiit  sfareely  less  important  than  that  of 
majority  parties.  Parties  are  the  praeti 
means  through  which  the  great  body  of 
electors  express  their  voice  in  tlie  policie 
that  should  control  in  the  matter  of  govern 
ment,  and  tlie  means  by  uhich  cxistin) 
policies  may  be  changed  when  a  majoriti 
of  electors  so  decree.  The  majority  party 
of  to-day  may  be  the  minority  party  of 
morrow,  and  vice  versa.  This  is  illustr 
ed  in  our  own  state  when,  in  the  electi 
of  1S02,  the  two  present  leading  parties 
the  state  cast  a  combined  vote  only  about 
equal  to  the  vote  of  relator's  party  in  the 
tast  election.  It  is  no  answer  to  say  that 
the  Constitution  itself  docs  not  reci^nize 
party  organizations.  Electors  havi;  the  con- 
stitutional right  to  organize  Into  political 
parties,  and  the  legislature  has  recogni/.ed 
the  fact  of  parties  by  providing  a  method 
liy  which  party  electors  may  be  nominated 
for  public  office.  It  is  a  ''condition,  and 
not  a  theory,"  that  the  great  majority  of 
electors  seek  public  office  through  party 
nominations.  Unreasonable  conditions  can- 
not l>c  sanctioned  in  the  matter  of  an  elect- 
or exercising  his  constitutional  right  to 
seek  public  office  as  the  representative  of 
1  political  party.  A  fee  of  $100  is  a  con- 
siderable burden  upon  the  ordinary  citiicn. 
It  i«  equal  to  the  amount  of  ordinary  taxes 
for  state  and  county  purposes  on  a  prop- 
erty value  of  $3,000  or  »4,000.  It  is,  in 
tffect,  a  heavy  tax  upon  tlie  individual  will- 
ing to  serve  the  state  in  public  office. 

Conceding  that  in  the  Kiter  Case  we  held 
that  a  $50  fee  was  reasonable,  it  does  not 
follow   that   when    the   legislature    doubled 
the  amount    of    that   fee    it   did    not    exceed 
the  hounds  of  reason  ah  tonesa,  espccislly  so 
when   it  deprived  an   elector  of   the   right, 
by  petition  of  electors,  of  securing  a  place 
on  the  official  ballot  with  the  use  of  a  prior 
existing    party    designation    in    any    form. 
The  decision  in  the  Ritcr  Case  should  not, 
in  my   judgment,   be   considered   conclupi 
of  »ny    of    the    questions    involved    in    tl 
tMe,  even  though  we  conclude  to  adhere 
tk*  rule   that   reasonable   filing   foes,  as 
Kiatter  of  regulation,  may  be  imposed. 
*ti  unnecessary   to   consider   the   questi 
*t  ill  in  that  case,  and   it  was  not  giv 
LBA.1916B. 


that  careful  consideration,  either  by  court 
or  counsel,  that  would  have  been  given  had 
the  question  been  essential  to  a  determina- 
tion of  the  main  question  involved.  This 
is  shown  by  the  fact  that  a  number  of  the 
existing  cases  bearing  on  the  question  were 
not  cited  to  the  court.  The  contention 
made  on  behalf  of  the  respondent  in  the 
Riter  Case  that  the  courts  which  had  con- 
sidered the  question  had  very  generally  sus- 
tained provisions  of  statutiti  imposing  fees 
in  excess  of  a  nominal  amount,  as  a  matter 
of  regulation,  was  erroneous  It  accepted. 
The  fact  is  that  at  the  time  the'  Riter  Case 
was  decided  the  supreme  courts  of  Illinois, 
Nebraska,  Tennessee,  North  Dakota,  and 
South  Dakota,  a  majority  of  the  courts  that 
bad  considered  the  question,  had  held  di- 
rectly to  the  eontrarj'. 

As  said  by  the  South  Dakota  court,  in 
Bailingcr  v.  McLaughlin.  22  S.  D.  200.  IIG 
N,  W.  70:  "It  is  difficult  to  understand 
how  the  courts  could  formulate  a  rule  of 
general  application  by  which  they  shall  be 
guided  in  determining  when  the  required 
amount  is  excessive  and  when  it  is  not." 
In  Socialist  Party  v.  Uhl,  155  Cal.  77Q, 
103  Pac,  181,  the  California  court  said: 
"The  exaction  of  a  fee  fends  to  prevent  an 
indiscriminate  scramble  for  office,  where  it 
is  fl.-ied  at  an  amount  that  will  impose  no 
iiardship  upon  any  person  for  whom  there 
should  be  any  desire  to  vote  as  a  nominee 
for  any  office,  and  yet  enough  to  prevent 
the  wholesale  filing  of  petitions  tor  nomi- 
nations of  anyone,  regardless  of  whether 
or  not  he  is  a  desirable  candidate." 

If  it  be  a  proper  rule  to  apply  that  the 
fee  may  be  fixed  at  Such  an  amount  as, 
while  not  impoaing  a  "Iiardship  upon  any 
person  for  whom  there  should  be  any  desire 
to  vote  as  a  nominee  for  any  office,  and  yet 
enough  to  prevent  a  wholesale  filing  of  pe- 
titions," then  the  fee  of  flOO  may.  I  think, 
be  said  to  be  unreasonable,  as  shown  by 
past  experience.  The  fee  of  $50  presi'ribe.1 
by  tlie  statute  of  1009  appears  to  have  been 
large  enough  to  have  prevented  a  "whole- 
filing  of  petitions"  for  the  primary 
ion  of  1010.  If  a  $50  fee  was  sufll- 
.  to  acconiplish  this  result,  what  justiH- 
in  can  be  founrl  for  doubling  the 
int  of  the  fee!  H  is  said  that  the 
statute  of  100!),  also,  required,  in  addition 
ic  fee,  a  petition  of  3  per  cent  of  the 
party  vote;  that  this  entailed  an  additional 
expense  and  eHort,  wliich,  when  removed, 
justified  the  increase  of  the  amount  of  the 
filing  fee.  I  cannot  agree  with  this  view. 
It  may  readily  be  conceded  that  many  can- 
didates might  prefer  to  pay  the  additional 
fee  rather  than  to  bother  with  seeuring  a 
petition,  and  it  may  be  true  that  some  can- 
didates would  spend  more  to  Becure  a  peti- 
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tion,   in  some  caseB  much   larger  than   the  .  ment  of  the  restrictive  covenftut  nill  inter- 
law  required,  tlian  the  increaae  in  the  fee    fere  nitli  the  other  partner's  means  of  live- 
amounted   to;    ncvertlieleBH    it   is   not   true    Hhood,  will  not  prevent  the  granting  of  an 
that  the  securing  of  a  petition  necessarily  J  injunction   against  violation   of  it. 
involved  more  than  a  nominal  expense.  I 

The    eonstitutional    right   of   a    qualified  I  (G«>Tison.  Bergen,  and  Wh,te,  JJ..  dissent.) 
elet-tor   to   become   a   candidate   for   public  I 

office    is   scarcely    less   important   than    his'  '''""*  "'  ^^^'*-' 

right   to   i-otc   at   an   election.     This   court  „„„ 

has  repeatedlv   held  that  tlie  legislature  is  '   A  ^^.^f^  ^^   compiainant  from   a   decree 
without  po^ver  to  infringe  the  constitution-  '  "^   "*  *'"'  "^"f  *  "^  Chancery  denying  the 
fll   right  of  an   elector  to  vote.     Davies  v.  |  ""f^eement   of   restrictive   covenants   in    a 
SfcKeehy,  5  Kev.  369,  State  ex  rel.  Whitney  '  Partnership  agreement.     Eeverned. 
—      -         -  -    --  -      -    ■'         The  foots  are  stated  in  the  opinion. 

i      Messrs.  Bourgeois  &  Coalomb.  tor  ap- 
'  pellant: 

Upon  a  dissolution  restraint  goes  by  the 
terms  of  the  agreement. 
I  Huffman  v.  Hummer,  18  N.  J.  Eq.  83,  2 
!  Mor.  Min.  Rep.  242;  Cranwell  v.  Clinton 
Realty  Co.  67  N.  J.  Eq.  540,  58  Atl.  1030; 
Trusdell  v.  Jones,  23  N.  J.  Eq.  121;  Sire  v. 
Wightman,  25  X.  J.  Eq,  102;  Industrial 
Land  Development  Co.  v.  Post,  55  N.  J.  Eq. 
650,  37  Atl.  802;  Van  Dyke  v.  Van  Dyke, 

31  jr.  J.  Eq.  176. 

The  contract  is  not  in  restraint  of  trade. 
Mandeville  v.  Harman,  42  N.  J.  Eq.  135, 
7   Atl.   37;    Trenton    Potteries   Co.   v.   Oli- 
Covenant  —  agklnst  en«aKlng  in  bBsl-    phant,  58  K.  J.  Eq.  507,  48  L.H.A.  2S5,  7S 
ness  —  enroFcement.  Am.  St.  Rep.  612,  43  Atl.  723;  Ricliardson 

That  the  practice  of  a  physician  who  v.  Peacock,  26  N.  J.  Eq.  40;  Finger  v, 
takes  another  into  partnership  under  an  Halin,  42  N.  J.  Eq.  606,  8  Atl.  654:  Stern- 
agreement  that  it  the  contract  is  terminated  |  |jp„  v.  O'Brien,  *B  N.  J.  Eq.  370,  22  Atl. 
because  of  the  latter's  violation  of  it,  he  g^g  g^^^^  ^  Dwight.  13  Gray,  336.  74 
will  refrain  for  three  years  from  practising     .       ,.       -„,     ,,-,  ..,  ,  i.     "^    ~  t. 

his  profession  in  the  municipalfty  wherl ,  A-n.  I><^=-  63*;  ^Vh,ttaker  v.  Howe,  3  Beav. 
the  firm  is  located,  is  so  large  that  he  cannot  I  383;  Davis  v.  :\rason,  5  T.  R.  118.  2  Revised 
cope  with   it   alone,   and   that   the  enforce- i  Rep.  562;   Mitchel  v.  Reynolds,  1  P.  Wms. 


indlay,  20  Xev.  1B8,  10  Am,  St. 
346,  19  Pac.  2-11;  State  ex  rel.  Boyle  v. 
State  Examiners,  21  Nev.  67,  9  L.R.A.  385, 
24  Pac.  014. 

The  writ  should  issue  as  prayed  for. 


PHILIP  I.  MARVEL,  Appt., 
WILLIAM  E.  JOSAH,  Rcapt. 

(—  N.  J.  — ,  90  Atl.   1004.) 


li'ole.  —  Betnedy  by  iniiinctton  to  re- 
strain the  violation  of  an  affreement 
not  to  pracliae  medicine  or  surgery 
u-ithin  a  certain   territory. 


Contracts  by  physicians  or  aurgeons  not 
to  engase  in  the  practice  of  their  profes- 
sion witliin  a  restricted  area  involve  ques- 
tions as  to  tlieir  validity  as  affected  by  the 
reasonableness  of  the  restriction,  and  also 
questions  as  to  the  remedy  for  the  violation 
thereof,  the  question  being  as  to  whether 
or  not  the  remedy  is  restricted  to  an  action 
at  law  for  damajjes.  or  whether  equitable 
aid  may  also  be  invoked  to  enjoin  the 
breach,  thereby  in  effect  specifically  enforc- 

Tlic  question  as  to  the  validity  of  such 
agreements  as  affected  by  their  territorial 
scope  is  considered  in  a  note  in  24  L.R.A, 
(N.S.)  013,  and,  as  specifically  applied  to 
physicians  and  surgeons,  at  page  027;  the 
validity  of  agreements  restricting  the  prac- 
tice of  a  profession  after  the  ejtj>iration  of 
the  term  of  service  of  the  promisor  is  con- 
sidered in  a  note  in  28  L.R.A.(N.S.)  081. 
The  present  note  is  limited  to  the  question 
I..R.A.1915B. 


of  remedy  by  injunction  to  enjoin  the  breach 
of   such    an   agreement   by   a   physician    or 

surgeon. 

General  rule. 

Contracts  by  physicians  or  surgeons 
where  made  in  connection  with  the  sale  of 
their  practice,  or  with  a  contract  for  em- 
ployment or  a  partnership  agreement,  not 
to  engage  in  the  practice  of  their  profes- 
sion after  such  sale  or  the  termination  of 
the  employment  or  partnership  relation, 
in  the  place  where  such  practice  has  been 
carried  on.  are  usually  held  to  be  valid, 
and  the  injured  party  under  ordinary  cir- 
cumstances is  held  entitled  to  invoke 
the  aid  of  equity  to  enjoin  a  breach  of  the 
covenant.  Equitable  aid  is  given  on  the 
ground  that  for  the  breach  of  such  a  cove- 
nant there  is  no  adequate  remedy  at  law, 
since  the  breach  is  a  continuing  one.  and 
damages  commensurate  to  the  injury  are 
not  usually  recoverable. 

— McCurry  v.  Gibson,  108  Ala.  451,  64 
Am.  St.  Rep.  177,  18  So.  806,  enjoining  the 
breach  by  a  physician  of  his  agreement  not 
to  compete  with  the  promisee  in  the  prac- 
tice of  medicine,  where  made  in  connection 
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181;  TinmtermaD  v.  Dever,  62  Mich.  34, 
Am.  Rep.  240,  17  N.  W.  230;  Linn  v.  Si_ 
b««,  87  III.  73;  Butler  v.  BurWoo,  16  Vt. 
176;  French  v.  Parker,  16  R.  I.  219,  27  Am. 
St.  Rep.  733,  U  Atl.  870;  Kimberle;  v. 
Jennings,  6  Sims.  340,  5  L,  J.  Ch.  N.  S.  115; 
Supplec  V.  Cohen,  80  N.  J.  Eq.  83,  S3  Atl. 
373;  Doherty  t.  AUman,  L.  R.  3  App.  Caa. 
709,  39  L.  T.  N.  S.  129,  2a  Week.  Rep.  513; 
Oabome  v.  Bradley  [1603]  2  Ch.  440,  80 
L.  T.  N.  S.  11,  73  L.  J.  Ch.  N.  8.  40;  Kemp 
T.  Sober,  1  Sim.  N.  S.  617,  20  L.  J.  Ch.  N. 
S.  602,  15  Jur.  458;  Manners  v.  Johnson, 
L.  R.  1  Ch.  Djv,  673,  45  L.  J.  Ch.  K.  S.  404, 
24  Week.  Rep.  481;  Western  U.  Tel^.  Co.  v. 
Rogcre.  42  N.  J.  Eq.  311,  11  Atl.  13;  Ameri- 
««n  Ice  Co.  V.  Lynch,  74  N.  J.  Eq.  298,  70 
Atl.   138;    Artistic   Porcelain   Co.   v.   Boch, 

with  the  sale  of  the  practice  and  good  will 

—Webster  v.  'wilUama,  62  Ark.  101,  34 
S.  W.  53T,  enjoining  the  breach  of  tat  agree- 
ment by  a  physician  not  to  practise  his 
pjofession  in  a  certain  city  and  vicinity, 
where  made  in  connection  with  the  sale  ol 
his  practice  at  anch  plac«; 

— Freudenthal  v.  Espev,  45  Cclo.  488,  26 
L.R.A.<N.S.)  961,  102  Pac.  280,  enjoining 
the  breach  of  an  agreement  by  a  physician 
not  to  practise  his  profesaioo  in  a  certain 
place  for  three  years,  in  conside 
'  '       mployment  by  the  pr 


by  a  physician  not  to  engage  in  the  practi 
of  his  profession  in  a  certain  city  upon  the 
termination  of  his  employment  aa  an  assist- 
ant to  a  physician  practising  in  said  city; 

—Ryan  V,  Hamilton,  205  111.  191,  69  N. 
E.  781,  restraining  the  breach  by  a  phy- 
sician of  his  agreement  not  to  practise  his 
profession  at  a  certain  place  or  n'itbin  8 
miles  thereof,  while  the  promisee  waa  en- 
gaged in  the  practice  of  medicine  at  such 
place,  where  made  in  connection  with  a 
safe  by  him  of  his  practice  at  this  place; 

— Beatty  v.  Coble,  142  Ind.  329,  41  N. 
£.  S90,  enjoining  a  physician  from  violating 
bis  agreement  to'retire  from  the  practice  of 
medicine  at  a  certain  place,  tvhere  made  as 
part  consideration  tor  the  purchase  of  hie 
property ; 

—Cole  T.  Edwards,  93  Iowa,  477,  61  N. 
W.  940,  enjoining  the  breach  of  an  agree- 
ment by  a  physician  made  in  connection 
with  the  sale  by  him  of  his  practice  at  a 
certain  place,  not  to  re-engage  in  the  prac- 
tice of  his  profession  at  such  place; 

—  MilU  V.  Cleveland,  87  Kan.  549,  125 
Pac.  58,  enjoining  the  breach  hy  a  physician 
of  his  agreement  not  to  practise  proctology 
at  any  time  within  the  United  States. 

— Brown  v.  Benzinger,  118  Md.  29,  84 
Atl.  70,  Ann.  Cas,  1S14B,  682,  enjoining  a 
aurgeon  chiropodist  from  re-engaging  in  the 

Eractice  of  chiropody  within  the  limits  of 
er  former  practice,  where  she  had  aold  her 
biuiness,  furniture,  etc.,  and  the  good  will 
of  the  business  for  an  amount  showing  that 
IL.RA.1B15B. 


79  N.  J.  Eq.  533,  74  AtL  680;  Christian 
Feigenapan  v.  Nizolek,  71  N.  J.  Eq.  3S2,  65 
Atl.  703. 

Messrs.  Allan  B.  Endicoit  and  Robert 
H.   McCarter,  for  respondent: 

There  should  be  no  injunction. 

Sternberg  v.  O'Brien,  48  N.  J.  Eq.  370,  22 
Atl.  348;  Kecler  v.  Taylor,  53  Pa.  487,  91 
Am.  Dec.  221 ;  Harkinson's  Appeal,  78  Pa. 
106,  21  Am.  Bep.  0;  Kakcstraw  v.  Lanier, 
104  Ga.  188,  69  Am.  St.  Rep.  154,  30  S.  £. 
735;  Mandevilie  v.  Harman,  42  N.  J.  Eq. 
185,  7  Atl.  37;  Eilerman  v.  Chicago  Junc- 
tion R.  &  Union  Stockyards  Co.  49  N.  J. 
Eq.  217,  23  Atl,  287;  Nordenfeldt  v.  Max- 
im-No  rdcnfeldt  Gun  a  L  Ammunition  Co. 
[1884]  A.  C.  535,  63  L.  J.  Ch.  N.  S.  908, 
11  Report*.  1,  71  L.  T.  N.  S.  480,  6  Eng. 

the  good  will  formed  a  large  portion  of  the 
consideration.  Thia  relief  was  given,  al- 
though there  was  no  express  agreement  not 
to  re-engage  in  the  practice  of  this  profes- 
sion at  such  place; 

— Dwight  V.  Hamilton,  113  Mass.  175, 
enjoining  the  breach  of  an  implied  agree- 
ment not  to  engage  in  the  practice  of  medi- 
cine within  a  certain  territory,  implied  from 
the  aale  hy  a  physician  of  his  practice  and 
good  will  in  such  territory; 

— Timmerman  v.  Dever.  62  Alich.  34,  60 
Am.  Rep.  240,  17  N.  W.  230,  restraining  a 
physician  from  breaching  hia  agreement  not 
to  practiae  medicine  for  five  years  in  a 
certain  city  and  vicinity,  where  made  in 
connection  with  the  sale  by  him  of  his 
practice  at  such  place; 

— Doty  V.  Martin,  32  Mich,  462,  enjoining 
the  breach  of  an  oral  agreement  made  in 
connection  with  the  sale  by  a  physician  of 
his  property  and  practice  at  a  certain  place, 
not  to  engage  in  the  practice  of  his  profes- 
sion at  that  place  or  vicinity; 

— Glover  v.  Shirley,  160  Mo.  App.  637, 
155  S.  W.  878,  restraining  the  breach  of  an 
agreement  contained  in  a  contract  for  the 
formation  of  a  partnership  to  practise 
medicine,  not  to  continue  in  the  practice  of 
medicine  in  the  place  where  the  partnership 
were  to  practise,  or  within  10  miles  there- 
of, for  ten  years  after  the  dissolution  of 
the  partnership ; 

—Gordon  v.  Mansfield,  84  Mo.  App.  367, 
restraining  the  breach  of  an  agreement  not 
to  practise  medicine  in  a  certain  town  and 
county,  where  made  in  connection  with  the 
sale  by  a  physician  of  his  property  and  prac- 
tice in  such  place; 

^Mabvel  v.  Jonah,  restraining  breach  of 
a  covenant  by  a  physician  not  to  continue 
the  practice  of  medicine  in  a  certain  city 
for  three  years  after  the  termination  of 
his  partnership,  formed  for  the  practice  of 
medicine  in  that  city,  where  made  in  con- 
nection with  the  contract  for  the  forming 
of  such  partnership.  (Compare  with  Man- 
devilie V.  Harman,  42  N.  J.  Eq.  185,  7  Atl. 
37,  denying  a  preliminary  injunction  to 
restrain  the  breach  of  an  agreement  by  a 
physician  not  to  engage  in  the  practice  of 
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Rul.  Cas.  413,  4  Harvard  L.  Rev.  123; 
Hitchcock  V.  Coker,  6  Ad.  &  EI.  43B;  Spell- 
ing, Inj.  %  489;  Thayer  v.  Younge,  3G  Ind. 
250;  Kimbericj  v.  Jennings,  6  Sim.  340, 
5  L.  J.  Cb.  N.  S.  n.>. 

GuntineFe,  Cli.  J.,  delivered  the  opinion 
of  the  court ; 

The  complainant  and  defendant  are  prac- 
tising tlieir  profesBion  in  the  citj  nt  Atlan* 
tic  City,  tugetlier  witli  one  Dr.  Dursnd,  as 
partners.  The  bill  filed  by  the  complainant 
prays  an  accounting  from  the  defendant, 
the  dissolution  of  the  partnership  relation- 
sliip  between  thpm  because  of  continued  vi- 
olations by  the  defendant  ot  certain  pro- 
visiona  contained  in  the  partnership 
agreement,  and  the  enforcement  against  the 


defendant  of  a  restrictive  covenant  con^ 
tajned  in  that  agreement,  by  the  terms  of 
which  the  defendant  bound  himself,  m  caae 
the  partnership  was  terminated  because  of 
violtttione  of  the  contract  by  him,  to  re- 
frain from  practising  his  profession  in  At- 
lantic City  for  a  period  of  three  yeara  next 
thereafter.  The  learned  vice  chancellor  be- 
fore whom  the  case  was  heard  in  the  court 
below  held  that  the  coinplainant  was  en- 
titled to  an  accounting,  and  to  have  the 
partnership  dissolved  because  of  breaches 
of  the  partnership  agreement  by  the  defend- 
ant, but  refused  to  enforce  against  the  lat- 
ter the  restrictive  covenant,  because  he  erai- 
aidered  that  to  do  so  "would  be  unjust  and 
unnecessarily  oppresaive."  From  ho  much 
of    the    decree    as    refuses    an    injunction 


'.  the  1 
imposed  wafi  unlimited  and  hence 
able  aa  to  time,  it  being  said  that  the  com- 
plainant is  not  entitled  to  a  preliminary 
injunction  when  the  riglit  on  which  he 
founds  his  claim,  as  a  matter  of  law,  is  un- 
settled )  i 

— Holhrook  V,  Waters,  9  How.  Pr.  335, 
overruling  «  demurrer  to  a  complaint  for 
an  injunction  to  restrain  a  physician  from 
breacliing  his  agreement  not  to  engage  in 
the  practice  of  medicine  in  a  certain  county, 
where  made  in  connection  with  the  sale  of 
the  promisor's  medical  practice  in  that 
county,  which  agreement,  while  restricted 
aa  to  area,  was  unlimited  as  to  time; 

— Ilauser  v,  Harding,  126  N.  C.  2n5,  35. 
R.  E.  5S6,  restraining  the  breach  of  an  agree- 
ment by  a  physician  never  again  to  engage 
in  the  practice  of  his  profesBion  in  ilie 
territory  surrounding  a  certain  incorporated 
town,  to  tlie  extent  of  the  limits  of  the 
town,  where  made  in  conneclion  with  the 
sale  by  him  of  liis  property  and  practice 
at  this  plaee; 

— Threlkeld  v.  Sleward.  24  Okla.  403,  138 
Am.  St.  Rep.  888.  103  Psc.  It30,  enjoining 
the  breach  by  a  physician  of  an  agreement 
for  two  years  not  to  engage  in  the  practice 
of  medicine  at  a  certain  place  or  within  a 
radius  of  10  miloa  thereof,  where  made  in 
connection  with  the  sale  of  his  practice  and 
propertv  at  aiich  place: 

—Wilkinson  v.  Coliey,  164  Pa.  35,  2fl 
L.R.A.  114,  30  Atl.  286,  enjoinini;  the  brencli 
by  a  piiysician  ot  hia  agreement  based  upon 
a  valuable  consideration,  not  to  practise 
his  profession  within  8  milea  of  a  certain 
place  for  a  period  of  ten  years; 

— McClurg's  Appeal,  58  Pa.  51,  enjoining 
the  breach  by  a  physician  of  an  agreement 
never  thereafter  to  establish  himself  as  a 
physician  within  12  miles  of  a  certain 
place,  where  made  in  connection  with  the 
sale  of  his  propcrtv  and  practice  at  auch 
place: 

— Betts'a  Appeal.  10  W.  N.  C.  431,  re- 
straining the  violation  of  an  agreement  by 
a  physician  not  to  practise  his  profession  < 
t.R.A.lOl.lB. 


within  5  miles  of  a  certain  place,  where 
made  in  connection  with  the  sale  of  his  prop- 
erty and  practice  at  such  place: 

—French  v.  Parker,  16  R.  I.  219.  27  Am. 
St.  Rep.  733.  14  Atl.  870,  restraining  the 
breach  of  an  agreement  by  a  physician  not 
to  engage  in  the  practice  of  his  profession 
at  a  certain  placcor  within  6  miles  there- 
of, whore  made  in  connection  wiih  the  sale 
by  him  of  his  property  and  practice  at  such 
place: 

—Wolff  V.  Hirschfeld,  23  Tex.  Civ,  App. 
670,  .57  S.  W.  572,  restraining  the  violation 
of  an  agreement  by  a  phyaician  not  to 
practise  his  profession  at  a  certain  place 
or  within  10  miles  thereof,  for  a  period  of 
ten  years,  where  made  in  connection  with 
the  sale  of  his  property  and  practice  at 
Buch  place; 

—Butler  V.  Burleson,  16  Vt.  176,  enjoin- 
ing the  breach  of  a  contract  by  a  physician 
not  to  settle  himself  in  the  practice  of 
medicine  at  the  place  where  he  was  to 
engage  in  practice  in  partnership  with  the 
promisee,  or  within  JO  miles  thereof; 

—Palmer  v.  Mallet,  L.  R.  36  Ch.  Div.  411, 
67  L.  J.  Ch.  N.  S.  220.  58  L.  T.  N.  S.  64, 
36  Week.  Rep.  460,  restraining  the  breach 
of  an  agreement  evidenced  by  a  l>ond,  the 
consideration  of  which  was  the  employment 
of  the  obligor,  at  any  timi!  not  to  set  up  or 
carry  on  the  business  of  surgeon  at  a  cer- 
tain place,  or  within  10  miles  thereof,  be- 
ing the  place  where  the  employer's  business 
or  profession  was  being  carried  on ; 

— Everton  v.  I.ongmore,  1.5  Times  1-,  R. 
356,  restraining  the  breach  of  an  agreement 
not  to  praetise  hie  profession  as  a  medical 
man  in  a  certain  place  or  within  5  miles 
thereof,  the  consideration  of  which  was  the 
appointment  of  the  promisor  as  the  medical 

formed  for  the  purpose  of  supplying  medi- 
cal attendance  to  members  of  societies  affili- 
ated with  it: 

— Gravelv  v.  Barnard,  1.,  R.  )8  Eq.  518, 
43  L.  J.  Ch.  N.  S.  6.t9,  30  L.  T.  N.  S. 
863,  22  Weeli.  Rep.  8!)!,  restraining  the 
breach  of  an  agreement  in  a  bond  not  to 
eet  up  or  practise  the  profession  of  surgeon, 
apothecary,  or  midwife   in   a  certain  place 


MARVEL  V.  JONAH. 


sg«inst  the  defendant  reatraiaing  him  litmi 
practising  id  Atlantic  City  during  the  stip- 
ulated period,  the  complainant  appeals. 

Dr.  Marvel  began  the  practice  of  mediciue 
in  Atlantic  City  about  1884.  Mie  practice 
gradually  grew  to  such  an  extent  that  in 
1905  it  became  necessary  for  him  to  employ 
an  assistant.  Dr.  Jonah,  who  had  graduat- 
ed from  a  medical  college  five  years  before 
that  time,  was  etlected  by  him  for  that 
position.  In  11)06  Dr.  Marvel  found  it  de- 
sirable to  employ  a  second  assistant,  and 
took  in  Dr.  Durand.  In  1008  the  complain- 
ant and  defendant  entered  into  a  parol 
partnership  agreement  which,  in  1910,  was 
superseded  by  that  which  is  involved  in  the 
present  controversy.  It  is  apparent  from 
the  proofs  that  the  present  development  and 


value  of  the  practice  of  the  firm  is.  In  large 
measure,  due  to  the  efforts  and  reputation 
of  Dr.  Marvel;  and  that  his  purpose  in  hav- 
ing the  restrictive  covenant  put  in  the  part- 
nership agreement  was  to  prevent  the 
younger  members  of  the  firm,  after  having 
been  brought  into  association  with  his  pa- 
tients as  his  representatives,  from  setting 
up  an  independent  practice  in  Atlantic  City, 
and  taking  with  them  such  patients  or  any 
of   them. 

The  conclusion  of  the  learned  vice  chan- 
cellor that  it  would  be  unjust  and  unneces- 
sarily apiireasive  to  enforce  the  restrictive 
covenant  against  Dr.  Jonah  seems  to  be 
based  upon  tlie  idea  that,  slthough  the  in- 
<lependent  practice  of  his  profession  in  At- 
lantic City  by  Dr.  Jonah  will  result  in  the 


or  within  10  miles  thereof,  the  consideration 
for  which  was  the  continued  employment 
of  the  obligor  as  an  assistant  by  the  obligee. 
And  see  Ballachulish  Slate  Quarries  Co.  v. 
Grant  (1904)  5  F,  1105,  cited  in  3  Butter- 
trorths'  Dig.  836; 

— Snider  v.  McKelvey,  27  Ont.  App.  Rep. 
330,  restraining^  the  breach  by  a  pliysiciaii 
to  pay  a  certain  sum  of  money  if  he  re- 
aig^ngea  in  the  practice  of  his  profession  at 
a  certain  place  or  within  5  raites  thereof 
within  five  years,  where  made  in  connec- 
tiiHi   with  the  sale  of  his  practice  at  that 

As  affected  by  statute. 
Hulen  V.  Earel,  13  Okla.  240,  T3  Pac. 
027.  holds  to  be  well  taken  a  demurrer  to 
a  petition  for  an  injunction  to  restrain  a 
physician  from  practising  his  profession  in 
violation  of  his  agreement  nut  to  practise 
the  same  in  the  vicinity  of  a  certain  place, 
made  in  connection  with  the  sale  by  him  of 
his  interest  in  a  copartnership  engaged  in 
such  practice  at  that  place.  Tliis  decision 
is  based  upon  a  statute  which  invalidates 
such  agreement  unless  limited  to  the  time 
the  promisee  or  any  person  deriving  title 
to  his  good  will  shall  continue  in  that  busi- 
ness at  that  place.  It  is,  however,  said 
that  it  the  agreement  was  valid,  a  resort 
to  equity  for  an  injunction  was  the  proper 

Reason   for  rule. 

As  a  ground  for  granting  injunctive  re- 
lief in  such  cases,  it  has  been  reasoned  that 
the  mischief  arising  from  the  breach  of 
Buch  an  agreement  cannot  he  repaired,  nor 
can  it  well  be  estimated.  Hence,  a  suit  at 
law  would  afford  no  adequate  remedy  and 
Uie  damages  would  be  accruing  from  day  to 
day.  Another  ground  for  injunctive  relief 
is  that  the  object  of  the  contract  can  be 
obtained  only  by  the  parties  conforming 
(•jtprcssly  and  esactlv  to  its  terms.  Mc- 
Clurg's  Appeal,  58  Pa.  fll. 

To  the  same  effect  on  thin  point  is  Butler 
*.  Burleson,  16  Vt.  17(1,  wherein  it  is  said 
that  for  the  violation  of  an  agreement  of 
L.R,A.19I5I',  1 


this  character,  a  suit  at  law  will  afford  no 
adequate  remedy,  for  the  damages  will  be 
continuing  and  accruing  from  day  to  day. 
and  furthermore  the  object  can  be  obtained 
only  by  the  parties  conforming  expressly 
and  exactly  to  its  terms. 

An  action  at  law  is  an  inadequate  remedy 
for  the  persistent  violation  of  an  agreement! 
of  this  character  for  a  long  period  of  time, 
since  there  is  an  utter  uncertainty  in  any 
calculation  of  damages  for  the  breach  of 
the  covenant,  and  the  measure  of  damages 
is  largely  conjectural.  Wilkinson  v.  Colley, 
164  Pa.  33.  26  L.R.A.  114,  30  AH.  286. 


For  ( 


gener 


an  injunction  to  restiain  the  breach  of  a 
contract  not  to  engage  in  a  business  or  pro- 
fession, as  affected  by  a  stipulation  for 
liquidated  damages,  see  note  in  10  L.R.A. 
(N.S.)   a04. 

The  rule  has  been  asserted  in  cases  of 
this  character  where  the  agreement  not  to 
resume  practice  was  in  the  form  of  a  bond 
in  a  certain  sum  to  be  paid  the  obligee  if 
the  obligor  resumed  practice  in  a  desig- 
nated place,  that  the  stipulated  sum  was 
liquidated  damages,  but  that  nevertheless 
the  obligee,  in  event  of  the  breach  of  the 
agreement  not  to  practise  at  the  place  men. 
tioned,  implied  from  the  form  oE  the  bond, 
may  elect  to  recover  at  law  the  amount 
stipulated,  or  he  may  proceed  in  equity  to 
restrain  the  breach,  and  it  is  said  that 
these  remedies  are  optional,  but  that  both 
cannot  be  resorted  to.  Snider  v.  McKelvey, 
supra. 

In  Fox  V.  Scard,  33  Beav.  327,  in  sus- 
taining this  doctrine  and  applying  it  to  a 
contract  by  a  physician,  the  court  said  the 
obligee  has  the  right  to  say,  "I  will  not 
have  money  or  take  compenaation  in  dam- 
agcB,  but  1  will  have  the  strict  performance 
of  that  which  is  secured  to  mc  bv  the  bond." 

And  see  Mills  v.  Cleveland.  ST  Kan.  640, 
12.i  Pae.  68,  holding  that  the  right  to  an 
injunction  to  restrain  a  breach  of  an  agree- 
ment of  this  character  is  not  affected  by  the 
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liMN  of  iHttlcntn  by  Dr.  Marvi'l.  ypt,  even 
nttPT  ■Ht'li  lixii,  tliP  latti'r'u  practice  will 
Nlltl  U'  Ku  Urdi'  ■»  to  Ih<  Uiyoiiil  his  ability 
til  CDiid  will)  It  without  tli«  aMiBtancc  of 
iitbi'i'K,  Hiiil,  i'iitii«-<)iip)itly.  that  the  restraint 
miilKht  hv  hlni  H)[Hlniit  Dr.  Jonah  would  h« 
lit  li1tl«  valiii'  to  hltu  if  RrAntcd.  The  prem- 
!•■«  lio  not  Jimtlfy  aueh  h  coiicltialon.  It  Dr. 
MiUAi'l  hsH  built  up  B  )ira<.<tlra  bo  Inrge 
tliHt  hi'  I*  iiiinblp  ti>  take  rare  of  it  with- 
i>ul  tlif  nlil  of  iiiialitltil  UHaiotauta,  hi'  is 
I'UlilliHl  t»  t\w  emolument ■>  theroof,  oui]  to 
111'  iwotri'tpit  acalnut  the  luas  of  those  euiol- 
uiui'iila  throii)|ti  ilh'iial  tHimtietltion.  It  will 
hiivill,v  till  to  Hty  that  K  man  who  has  built 


up  a  buaincsB  so  extensive  that  he  cannot 
handle  it  without  tlie  aid  of  a  staff  oE  aa- 
aiataiita  suffers  no  Inas  or  injury  by  it« 
diminution  in  volume  to  such  an  extent 
that  he  no  longer  needs  assistance  to  carry 
it  on,  provided  that  what  remains  of  it  is 
sutnoient  to  fully  occupy  his  own  time. 
Common  experience  is  to  the  contrary. 

But  the  right  of  Dr.  Marvel  to  the  aid 
of  a  court  of  equity  to  restrain  Dr.  Jonah 
from  violating  his  covenant  to  refrain  from 
practising  his  profession  in  .Atlantic  City  for 
three  years  after  the  termination  of  tlielr 
partnership  agreement  does  not  depend  up- 
on the  extent  of  the  injury  to  his  business 


111    . 


amount    at    dauiajii*    iwoverable    for    ita 

.\uil  HtMt  Meltirn-  v.  CihMtn.  IIIH  AU. 
4.\l.  M  .\ui.  SI.  Itiii.  177,  18  So.  SiW.  en- 
jxiuiim  tin-  hreaeli  ut  «  wivitiant  by  •  phv- 
iiiiiUu  u.'t  to  iiraetis*  iu<<dieine  in  *  ct'rtafn 
I'lni'v.  allhiHt):o  the  i-ontract  «uutaiued  an 
Miim'tnriil  by  the  proniimr  to  pay  «  certain 
■uni  wf  WMiey  an  a  furteiturt'  f«r  a  br«BvIi 
nt  Ihf  H)!ri'vment.  And  i<n>  cMiesi  supra,  un- 
il^f  ■■lienrval  rule." 

It  ha*  tMvn  held  th«l  v>her<^  the  narties 
t^>  a  contravt  for  Ihp  sale  iif  a  mi-dii-al  prac- 
liiv  HltpulHtnl  as  to  the  il«m«)^:s  r«<wer- 
«l>lr  tvr  the  brnxi-h  oJ  the  asr»*nieiit  by 
the  neller  not  lo  n>eujfagi'  in  the  practiiv 
i\(  hi*  (>^>(n«t»H  at  that  plaiv.  the  ivnuily 
U  l'\  aetitw  lu  ivcuMnr  *ueh  daOM^tes,  and 
Mi>l  Vi  in.uun-ti<m  lu  rwtraiu  the  briTn-h  of 
the  «sm'a>ent.    Marlin  v.  Mur|'h<r.  lil>  lud. 

*«».  ss  N.  K,  ms. 

Atwl  it  ha«  h<*«i  *»vrinl  thai  »fh*r.f  a 
e\iMlravl  i>t  tbi*  v-barax.-tfr  ntBi»iii«  »  i'.ipu- 
lalit<n  f>>r  li>tui<(«1.\l  danMucvv  fi>r  ii^  breacli. 
lb*  )>i\>t«i«»  «s  aol  mlilled  (»  en>.>>(i  lis 
Mr'lsli.-f.  (vT  be  ba*  a«  aJ<>;uati^  reni.>ty  at 
ta<)i  lv>  r.v\«vr  *uoh  »U»i*iw*.  Bu<  <b«t  is 
■K"!  1^^■  vM*!-  ii';*r*  the  siiai  stipuiatnl  (*r 


tiie  agreement.  Sa inter  v.  Ferguson.  1 
Macn.  t  U.  286.  I  Hall  4  Tw.  333,  19  L. 
J.  th.  X.  S.  iro.  U  Jur.  255. 


A  court  of  equity,  as  ■  condition  to  is- 
suing injunctive  relief  in  cases  of  thi^  ciar- 
aeler,  will  not  inquire  into  the  suffii':<cry 
of  the  coniideration  for  the  agrei-is^ci. 
Kreudentha)  v.  Espev.  45  Colo.  4*?,  i6 
L.R.A.iX.8.1   IWl,  UK   Pac.  2>a 

Injtuictive  relief  is  cases  of  this  chan-r'.er 
will  not  be  conditioned  upon  the  ade>f;ia>'y 
of  the  cvnsiderat  ion  for  the  aifr;vQH«t.  if 
lh,'re  is  a  sulii.ient  eon  aiders;  i  I'd.  ilt- 
Ctirrv  T.  Gihwn.  ins  Ala.  iil.  >4  A31.  ^t. 
K.'p,"i::.  IS  So.  t^iW. 

If  thenr  i*  a  les"!  <vfi>i.)eTati.B  le  sik'- 
|>.irl  a  coDtract  K'  a  phi&iciaa  not  to  vo- 
ini;^  in  the  praeti.-e  01  his  rri>i >"*>;•,";  ■•  a 
kvttain  pUiT  or  within  ■*  niile»  thirrwf.  !.-.■■ 
adt^iiaoy  of  t!te  iM>nsLitfnti.-ii  is  =.■'*  f-r 
the  deiem-inatioc  of  the  ivun,  wh;«  =■.- 
fraud    i 


alTn-t 


>lbe 


aav*   01    h;*   iwet'an!*.   tie   »>>'.^'r    >;ikI*    : 
b'.wt^^f  «  tie  lva«;  «IB«  ei  ft  yv  Jv>e*  aet    ■ 

•»«";■.,  «»J  n  1*  es'*r  fr-.-**  th<  ,v;:rai-t  B>t    ' 


MARVEL  y.  JOKAH, 


SU 


which  would  result  from  such  violation.  It 
is  suffiuieat  that  such  injury  be  material. 
Where  there  is  an  expreas  covenant,  and  an 
uncontroverted  lajur;  arising  from  the 
breach  of  it,  equity  will  grant  an  injunction 
to  reetrain  such  breach,  where  the  injury 
arising  therefrom  cannot  be  repaired,  nor  es- 
timated in  dollars  and  eenta.  The  damages 
•rising  from  the  breach  of  a  covenant  such 
aa  that  now  under  consideration  would  be 
continuing,  aecrulng  from  day  to  day,  and 
It  would  be  impossible  to  ascertain  the 
money  loss  suatnined  by  Dr.  Marvel  there- 
from with  anything  approaching  aceuraey. 
A  Buit  at  law,   therefore,   would  aHord  no 

tiff  or  the  defendant,  or  that  the  buisness 
of  the  former  was  less  remunerative  on  ac- 
count of  the  breach,  or  that  the  breach  had 
caused  or  was  likely  to  cause  any  damage 
to  the  plaintitr.  Thayer  v.  Youngc.  80  Ind. 
259.  Compare  with  Beattv  v.  Coble,  I4Z 
Ind.  329,  41  N.  E.  500,  hoiding  that  upon 
application  for  an  injunction  to  restrain 
the  breach  of  an  agreement  of  this  char- 
acter, the  adequacy  of  the  consideration 
will  not  be  inquired  into,  if  some  legal 
consideration   appears. 

And  in  this  jurisdictinn  a  breach  of  an 
a^eement  of  this  clmracter  will  lie  enjoined 
where  the  consideration  is  not  shown  to  be 
inadequate,  and  it  is  shown  that  the  viola- 
tion of  the  agrepoient  has  caused,  and  will 
continue  to  cause,  damnge  to  the  promisee. 
Pickett  T,  Green,  120  Ind.  584,  22  N.  E.  737. 

^VTien  the  consideration  is  disporportion- 
ate  to  the  injury  resulting  to  liie  promisor 
or  to  the  benefit  accruing  to  the  promisee. 
its  inadequacy  nay  be  so  great  aa  to  leud 
a  court  of  equity  to  refuse  to  enforce  the 
contract,  since  equity  will  not  enforce  a  j 
contract  that  is  hard  and  oppresHivc,  Styles  i 
T,  Lyon.  87  Conn.  28,  86  Atl.  564. 


Where  contract  is  unlimited  aa  to  time. 

In  so  far  as  concerns  the  enforcement  of 
a^eements  by  physicians  not  to  engage  in 
practice  within  a  restricted  territory,  it  has 
been  held  that  there  is  no  distinction  be- 
tween such  an  agreement  and  a  similar 
agreement  relating  to  a  buainoaa,  and  it  is 
said  that  a  profession  partnkes  on  its 
financial  side  of  a  commercial  business,  and 
its  Kood  will  is  often  a  valuable  asset,  and 
vhtte  similar  covenants  ancillary  to  con- 
tracts of  employment  may  invoke  a  somi^- 
what  broader  application  of  a  public  policy 
rule,  in  the  construction  of  each  class  of 
contracts,  and  in  the  application  of  the 
test  of  reasonableness,  there  is  no  sut>stan- 
tial  difference,  and  authorities  upon  re- 
Btrir^ed  covenants  in  partial  restraint  of 
trade  are  applicable  alike  to  ejjntraeta  of 
sale  and  of  emplovment,  Stvles  v.  Lyon, 
supra,  citing  note  in  24  L.R.A.(N.S.)    02T. 

According  to  the  general  rule  referred  to, 
and  aUo  the  weight  of  authority  aa  applied 
to  contracts  bv  physicians  and  surgeons. 
L.R.A.1915B. 


adequate  remedy ;  and  when  this  is  the  case 
a  court  of  chancery  should  enforce  the  cove- 
nant by  granting  an  injunction  to  prevent 
the  breach  of  it,  Butler  r.  Burleson,  16  Vt. 
176;  Timmerman  v.  Dever,  52  Mieh.  34,  50 
Am.  Rep.  240,  17  N.  W.  230;  Wilkinson 
V.  Colley,  104  Pa.  35,  20  L.R.A.  114,  30  Atl. 
286;  Gravely  v.  Barnard,  L.  R.  18  Eq.  518, 
43  L.  J.  Ch.  N.  S,  659,  30  L.  T,  N.  S.  863, 
22  Week.  Rep.  891.  In  each  of  the  cited 
cases  the  complainant,  a  physician,  ap- 
pealed to  a  court  of  equity  to  restrain  a 
fellow  practitioner  from  violating  a  cove- 
nant very  similar  in  its  legal  aspects  to 
that  which    Ur.   Marvel   claims   the   beneflt 

the  right  to  an  injunction  to  restrain  the 
breach  of  an  agretmert  of  this  character 
by  a  physician  or  surgeon  will  not  be 
denied  metely  because  the  agreement  is  un- 
limited UB  to  time,  where  as  to  area  the 
restraint  is  limited  aud  reasonable.  For, 
generally,  where  the  restraint  is  unlimited 
as  to  time,  the  contract  is  not  thereby 
rendered  unconscionable  or  oppressive,  for 
equity  will  refuse  to  enforce  it  if  the  breach 
does  not  result  in  material  injury  to  the 
promisee.  Hence,  such  agreements  may  be 
said  to  e.ftend  only  for  such  period  of  time 
aa  is  necessary  to  protect  the  promisee  from 
material  injury. 

On  this  point,  in  Gordon  v.  MansHeld, 
84  Mo.  App.  367,  the  court  says  that  such 
a  covenant  is  not  invalid  because  no  time 
is  therein  Hpccilted  during  which  the  promis- 
or is  not  to  re-engage  In  the  practice  of  his 
profession  within  the  designated  territory, 
for  the  law  may  interpolate  therein  a  rea- 
sonable time  for  such  performance.  Wliat 
would  he  a  reaaonabie  time  would  probably 
be  held  to  be  the  time  the  plainti^  should 
be  engaged  in  practice  within  the  designat- 
ed territory. 

In  French  v.  Parker,  18  K.  I.  219,  27 
Am.  St.  Rep.  733,  14  Atl.  870,  a  leading 
case  on  the  subject,  in  holding  that  a  con- 
tract of  this  cliaractcr  by  a  physician,  if 
otherwise  valid,  will  not  be  held  invalid 
simply  because  it  is  not  limited  as  to  time, 
it  is  said  that  a  professional  practice  would 
sell  for  more  with  a  restraining  contract 
unlimited  in  duration,  than  it  would  if  it  ex- 
pired on  the  death  or  removal  of  the  prom- 
isee, and  it  would  be  more  vnluable  to  the 
latter  as  an  asset. 

And  in  Beatty  v.  Coble,  142  Ind.  329,  41 
N.  E.  t>UO,  in  construing  an  agreement  by 
a  physician  to  retire  from  practice  at  a 
certain  place,  as  aii  agreement  not  to  en- 
gage in  the  practice  of  his  profession  at 
that  place,  without  limit  as  to  time,  the 
court  said  that  want  of  a  definite  limit  as 
to  time  was  no  objection  to  the  contract 
or  to  its  enforcement  by  injunction.  And 
see  cases  supra,  under  "General  rule." 

In  Rakeatraw  v.  Lanier,  104  Ga.  J88,  89 
Am.  St.  Rep.  154,  30  S.  E.  735,  the  court 
refused  to  enforce  a  contract  by  one  phy- 
sician not  to  engage  in  practice  in  a  certain 
town  or  within  a  radius  of  15  miles  from 
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of.  In  cai^  of  tlieni  the  restraint  prayed 
for  was  decreed,  and  this  was  done  without 
any  consideration  of  tbe  extent  of  the  in-  , 
jury  which  the  plaintiff  would  suffer  from 
«  violation  of  the  eovenant. 

The  concliiaion  of  the  learned  vice  chan- 
cellor that  the  granting  of  the  restraint 
asked  for  by  Dr.  Marvel  would  be  unjust 
to  the  dcfrndent  swms  to  be  based  upon 
tbe  idea  Chat  the  latter  would  thereby  be 
deprived   of   the   privilege   of   pursuing  hie  I 

a  certain  drug  store  iti  that  town,  the 
consideration  of  which  was  the  taking  of 
the  promisor  into  partnership  by  the  prom- 
isee in  the  practice  of  medicine.  The  en- 
forcement of  the  agreement  was  denied  on 
the  ground  that  it  waa  void  because  un- 
limited as  to  time,  and  that  hence  the  re- 
striction imposed  was  of  greater  extent 
than  necessary  for  the  full  protection  of 
the  promisee,  since  it  might  stilt  be  enforced 
although  the  promisee  was  dead  or  had  re- 
tired from  practice  in  that  locality. 

And  in  Mandeville  v.  Ilarman,  42  N.  J. 
Eij.  186,  7  Atl.  37,  denying  a  preliminary 
injunction  to  restrain  the  breach  of  an 
agreement  by  a  physician  not  to  engage  in 
the  practice  of  medicine  in  a  certain  city, 
on  the  ground  that  its  validity  was  not 
clear  because  unlimited  as  to  time,  it  is 
said  that  "professional  skill,  experience, 
and  reputation  are  things  which  cannot  be 
bought  or  sold.  They  constitute  part  of 
the  individuality  of  the  particular  person, 
and  die  within  bim.  There  can  be  no  doubt, 
I  think,  that  if  the  complainant  was  the 
most  distinguished  physician,  .  .  .  and 
had  by  far  the  most  lucrative  practice  in 
that  city,  and  he  should  be  so  unfortu- 
nate as  to  die  next  month  or  next  year,  it 
would  be  impossible  for  his  personal  repre- 
sentative to  sell  his  good  will  or  practice  as 
a  thing  of  property,  distinct  from  the  office 
which  he  had  occupied  prior  to  his  death, 
for  any  price,  and  I  think  it  is  equally  ob- 
vious that  if  it  were  sold  in  connection  with 
his  office,  the  only  possible  value  which 
could  he  ascribed  to  it  would  be  the  slight 
possibility  that  some  of  the  persons  wlio 
had  been  hie  patients  might,  when  they 
needed  the  services  of  a  physician,  go  or 
send  there  for  the  next  occupant  of  tbe 
office.  Tlie  practice  of  a  physician  is  a 
thing  so  purely  personal,  depending  bo 
absolutely  on  the  confidence  reposed  in  his 
personal  skill  and  ability,  that  when  he 
ceases  to  exist  it  necessarily  ceases  also, 
and  after  his  death  can  have  neither  an 
intrinsic  nor  a  market  value.  And  if  the 
complainant  should  make  sale  of  his  prac- 
tice in  his  lifetime,  it  is  manifest  all  the 
purchaser  could  possibly  get  would  be  im- 
munity from  competition  with  him,  and  per- 
haps his  implied  approval  that  the  pur- 
chaser was  fit  to  be  his  successor,  hut  it 
would  be  impossible  for  bim  to  transfer 
his  professional  skill  and  ability  to  his 
successor,  or  to  induce  anybody  to  believe 
that  he  had."    Bui  see  on  this  point  Mabvel 

L.R.A.1B15B. 


practice  in  the  only  Held  of  his  acquaint- 
ance. But  this  idea  is  not  jiistit)ed  by  the 
proofs  in  the  case,  for  from'  them  it  ap- 
pears that  the  piactice  of  the  firm  is  not 
confined  solely  to  the  city  of  Atlantic  City, 
but  embraces  Ventnor,  Margate,  and  Long- 
port,  boroughs  which  are  adjacent  thereto. 
But  even  if  the  deprivation  should  be  as 
complete  as  the  learned  vice  chancillor 
seems  to  think  it  would,  we  see  no  injustice 
in  compelling  Dr.  Jonah  to  live  up  to  the 

Enjoining  breach  of  implied  agreement. 

It  has  been  held  that  a  physician  or 
surgeon  may  be  enjoined  from  practising  his 
profession  at  a  certain  place  although  he 
has  not  expressly  covenanted  not  to  do  so; 
that  it  is  sufficient  in  this  regard  if  he 
has  sold  his  practice  and  good  will. 

Thus,  Dwight  V.  Hamilton,  113  Mass.  175, 
holds  that  the  sale  of  the  practice  and  good 
will  of  a  physician  is  a  legitimate  subject 
of  contract,  and  carries  with  it  the  im- 
plied eovenant,  as  in  every  sale,  that  the 
seller  will  not  himself  do  anything  to  dis- 
turb or  injure  the  buyer  in  the  enjoyment 
of  that  which  he  has  purchased,  and  this 
implied  covenant  will  be  enforeed  in  equity 
by  enjoining  its  breach  by  the  seller  re- 
engaging in  the  practice  of  his  profession 
in  the  territory  included  in  the  practice 
he  sold. 

And  such  an  agreement  will  be  implied 
from  a  bond  by  «hicli  the  obligor  agrees 
to  pay  to  the  obligee  a  certain  sum  of 
money  in  the  event  that  he  resumes  prac- 
tice of  his  profession  at  a  certain  place. 
Snider  v.  iicKelvey,  27  Ont.  App.  Rep.  330, 
or  from  the  sale  of  a  business  and  its  good 
will.    Brown  v.  Benzinger,  supra. 

Right  to  injunction  as  affected  by  extent 
of  injury. 

The  right  to  invoke  equitable  aid  to  en- 
join a  breach  of  a  contract  of  this  character 
does  not  depend  upon  the  extent  of  com- 
plainant's injuries  from  the  breach.  It  is 
Buflicient  in  this  regard  if  the  injury  was 
material.  In  such  case  where  there  is  au 
express  covenant  and  an  uncontroverted  in- 
jury from  the  breach  of  it,  equity  will 
grant  an  injunction  to  restrain  the  breach. 
Makvel  v.  Jonah. 

The  fact  that  the  promisee  has  so  large 
a  practice  as  to  be  unable  to  take  care  of 
it  without  the  aid  of  assistance  presents 
no  ground  for  refusing  equitable  aid  by 
way  of  injunction,  for  he  is  entitled  to  all 
the  emoluments  of  his  practice,  and  to  be 
protected  therein  ajiainst  loss  through  il- 
legal competition.     Ibid. 

Where  the  contract  sought  to  be  enforced 
by  injunction  is  an  agreement  not  to  en- 
gage in  the  practice  of  medicine  in  a  cer- 
tain neighborhood,  to  be  entitled  to  in- 
junctive relief  the  promisee  must  show  the 
extent  of  the  practice  in  order  to  establish 
the  territory  in  which  the  injunction  shall 
operate.  McXutt  v.  McEwen,  10  Phila. 
112.  A.  G.  S. 
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covenant  •olemnly  entered  into  by  him,  find 
-which  wu  one  of  the  caueea  inducing  Dr. 
M&rvel  to  admit  him  into  partnerghip,  and 
to  a  share  in  the  benefits  of  the  practice 
which  he  had  bitilt  up.  The  fact  that  the 
performance  of  Buch  a  promise  involveii  per- 
sonal hardship  or  pecuniary  loss  to  the 
promisor  affords  no  justification  for  non- 
performance. If  the  law  recognised  such  an 
(excuse  for  the  breach  of  a  contract  of  this 
kind,  very  fe«-  cases  would  be  found  in  the 
books  wliere  the  performance  of  such  nega- 
tive covenants  bad  been  compelled  by  in- 
junction: for,  speaking  generally,  it  is  only 
where  the  performance  of  the  covenant  is 
disadvantageous  to  the  covenantor  that  he 
refuses  to  perform  it,  and  renders  it  neces- 
sary for  the  party  for  whose  bencflt  it  is 
made  to  apply  to  the  courto  for  relief. 

The  above  views  lead  to  a  reversal  of  so 
much  of  the  present  decree  as  is  brought  be- 
fore us  by  this  appeal.  The  record  will  be 
remitted  to  the  Court  of  Chancery  with  a 
direction  that  an  injunction  issui-  against 
Dr.  Jonah  restraining  him  from  the  prac- 
tice of  his  profession  in  the  city  of  Atlantic 
City  for  a  period  of  three  years  from  and 
after  the  making  of  the  decree  in  that  court. 
The  complainant  below  is  entitled  to  costs. 

Carrliion,  J.,  dissenting: 

I  agree  that  Dr.  Marvel  was  entitled  to 
the  measure  of  protection  stated  in  the 
majority  opinion,  viz.,  that  Dr.  Jonah,  aft- 
er having  been  brought  into  association 
with  Dr.  Marvel's  patients,  should  not  set 
up  an  independent  practice  in  Atlantic 
City  and  take  with  him  snch  patients  or 
■ny  of  them.  I  very  fully  agree  that  a 
covenant  to  this  effect  would  be  one  that 
■  court  of  conscience  ought  to  enforce.  The 
present  covenant,  however,  goes  away  be- 
yond such  protection  and  penalizes  Dr.  Jo- 
nah by  prohibiting  him  from  practising  not 
«nly  among  such  patients  of  Dr.  Marvel, 
but  also  among  the  hundreds  of  thousands 
of  persons  who  annually  visit  Atlantic  City 
without  ever  having  heard  of  Dr.  Marvel. 

Such  a  covenant,  while  good  in  law,  is, 
owing  to  its  highly  penal  character,  one  to 
the  enforcement  of  which  equity  refuses  to 
lend  its  aid,  leaving  the  parties  to  the 
(Tourts  of  law  where  the  complainant  can 
obtain  redress  that  is  exactly  proportioped 
to  the  injury  he  has  suffered. 

This  was  the  view  of  Vice  Chancellor 
I«aming,  in  whose  conclusions  I  concur, 
and  vote  to  affirm  the  decree  advised  by 
him,  I  am  requested  by  Mr.  .Tustice  Bergen 
and  by  Judge  White  to  say  that  they  con- 
cur in  the  foregoing  views. 
L,R.A.191flB. 
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79.) 


Indictment   —   ImtulHciency    of   allefca- 

tlon. 

I.  An  indictment,  charging  a  violation  ol 
i  1,  chap.  23,  S.  L.  1901,  which,  after  al- 
leging that  defendant  held  under  herd,  in 
a  certain  pasture,  calves  unaccompanied  by 
their  mothers,  proceeds,  "Tiie  said  calves 
being  then  and  there  under  the  age  of  seven 
months,"  is  not  subject  to  atUck  on  the 
ground  that  the  calves  are  not  directly  and 
positively  alleged  to  be  under  seven  months 
of  age. 
Constitutional  law  —  Htatute  invalid  In 

!.  A  part  of  a  law  may  be  unconstitution- 
al and  the  remainder  of  it  valid,  where  the 
objectionable  part  may  be  properly  sep- 
arated from  the  other,  without  impaiiing 
the  force  and  effect  of  the  section  which  re- 
mains, and  where  the  legislative  purpose  as 
expieaeed  in  such  section  can  be  accom- 
plished and  given  effect,  independently  of 
the  void  section,  and  when  the  entire  act  is 
taken  into  consideration  it  cannot  be  said 
that  the  legislature  would  not  have  passed 
the  section  retained,  had  it  been  known 
that  the  void  section  must  fail.  Held,  that 
§  1  of  chapter  23,  S.  L.  1901.  is  valid  and 
enforceable,  even  though  §  5  of  the  same 
act    is    unconititutional.    under    the    above 


Hcediiotes  by  Robrhts,  Ch.  J. 


Xol^.    —    Const'futjoiiol    law 

infrtitfftna  freedom  to  deal  v^ith  one's 
property,  enacted  In  order  to  prevent 
larceny. 


Generally  speaking,  s 
to  prevent  larceny,  other  than  those  for  the 
punishment  of  the  criminal,  may  curtail 
the  rights  of  innocent  persons  ( 1 )  as  in- 
terfering with  their  rights  of  purchase  and 
receipt  of  property,  or  (Z)  as  limiting  and 
regulating  their  powers  of  enjoyment  and 
disposal  of  their  own  property.  Regula- 
tions of  the  business  of  pawnbrokers,  junk 
dealers,  etc..  belong  in  general  to  the  first 
class,  although  such  regulations  indirectly 
curtail  the  salability.  etc.,  of  property  in 
the  hands  of  the  owner. 

In  Statk  v.  Bbooken,  the  statute  sus- 
tained is  of  the  second  class,  and  the  owner 
of  propertv  is  forbidden  to  keep  it  in  other 
than  a  certain  manner,  and,  if  he  disobeys, 
is  guilty  of  a  crime;  the  purpose  of  the 
statute,  as  declared  hy  the  court,  being  to 
make  larcenv  difficult. 

If  the  statute  had  simply  entailed  on  the 
owner  a   loss  of  the   propertj_^  if  **^'^.'  ^' 
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Antmals  —  separation   of   calves   from 
mothers  —  prohibition. 

3.  The  legislature,  under  thepolicc  power, 
may  provide  reasonahle  regulatioiiB  for  the 
use  and  enjoyment  of  property,  where  the 
same  are  necessary  for  the  common  good 
and  the  protection  of  otliers.  Held,  that  a 
statute  which  prevents  the  holding  under 
herd,  or  in  any  inclosure,  unaccompanied  by 
their  mothers,  of  any  calves  of  neat  cattle 
under  seven  months  of  age,  is  not  violative 
of  any  constitutional  provision,  and  ie  sus- 
tainable under  the  police  power,  where  such 
regulation  appears  reasonably  necessary  to 
prevent  the  larceny  of  young  animals. 

(September   18,   1614.) 

APPEAL  by  the  State  from  a  judgment 
of  the  District  Court  for  Eddy  County, 
sustaining  a  motion  to  quash  an  indictment 
charging  defendant  with  unlawfully  hold- 
ing under  herd  calves  of  neat  cattle.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 


Mr.  Ira  I..  Grliusliaw,  Assistant  Attor- 
ney General,  for  the  State: 

Section  1  of  chapter  23  of  the  Laws  of 
1901  ia  not  in  conflict  with  any  provision 
of  the  Constitution. 

S  Cye.  804:  Bishop,  Statutory  Crimes, 
g  1103;  St.  Louis  V.  SchoenbUBCh,  65  Ho. 
818,  8  S.  W.  781. 

Messrs.  Armstrong  &  Botts,  for  appel- 
lee: 

The  indictment  is  void  in  that  it  states 
no  ofTensc  known  to  or  denounced  by  the 
laws  of  New  Mexico. 

22  Cyc.  293;  People  v.  Dunlap,  113  CaL 
72,  45  Pae.  183;  People  v.  Jones,  123  Cal. 
299,  65  Pac.  992;  State  v.  Howard,  66  Minn. 
309,  34  L.R.A.  178.  fll  Am.  St.  Rep.  403,  08 
X.  W.  109«;  State  v.  Bradford,  78  Minn. 
387,  47  L.R.A.  144,  81  K,  \V.  202;  Johns 
V.  State  (Haughii  v.  State]  151)  Ind.  413, 
59  L.R.A.  78B,  85  N,  E.  287;  Fletcher  v. 
State,  2  Okla.  Crira.  Rep.  300,  23  L.R.A. 
CSS.)  581,  ]01  Pac.  599. 


take  the  attitude  that  recovery  of  stolen 
property  lost  by  certain  kinds  of  careless- 
ness would  devolve  an  undue  expense  and 
trouble  upon  the  state;  but  it  would  ha 
going  far  to  assert  that  its  courts  could 
not  be  burdened  with  actions  for  the  re- 
covery of  property  stolen  from  an  owner 
whose  tack  of  care  made  the  theft  an  easy 
matter  and  difficult  of  detection.  But  by 
the  statute  sustained  in  State  v.  Bbooken 
the  failure  to  keep  young  calves  in  a  cer- 
tain manner  is  made  a  positive  crime,  and 
the  court  puts  the  purpose  of  the  statute 
squarely  on  the  ground  of  preventing  lar- 
ceny of  calves  in  general,  and  not  on  the 
ground  of  the  prevention  of  cruelty  to  them, 
or  on  the  ground  of  the  confusion  that 
might  arise  between  innocent  cattle  owners 
as  to  the  ownership  of  young  calves  on  the 
open  range. 

The  reader  will  see  that  the  scope  of 
this  note  excludes  cases  regulating  pawn- 
brokers and  junk  dealers,  and  that  it 
also  excludes  statutes  requiring,  for  in- 
stance, the  purchaser  of  an  animal  to  take 
a  written  conveyance,  or  making  his  fail- 
ure to  take  a  written  conveyance  wliere  the 
animal  has  recently  been  stolen  prima  facie 
evidence  of  "illegal  possession."  Statutes 
requiring;  the  owner  to  brand  cattle  which 
are  at  large  arc  not  included,  as  such  stat- 
utes may  well  be  supported  as  a  proper 
regulation  of  the  business  in  oi'der  to  pre- 
vent confusion  as  to  the  ownership  of  cattle 
between  innocent  claimants. 

For  police  power  as  exercised  by  munici- 
palities over  business  of  pawnbrokers  and 
junk  dealers,  see  the  note  to  Grand  Rapids 
V.  Braudy,  32  L.R_4.  lid;  ami  also  as  to 
trallic  in  junk,  the  note  to  Com.  v.  Malatsky, 
24  L.R.A.{N.S.)    1168. 

In  Davis  v.  State,  68  Ala.  r,$,  44  Am.  Kep. 
12S.  while  it  was  not  necessary  to  the 
decision,  the  court  sustained  the  constitii- 
tionalitv  of  the  statute  providing  "that  it 
L.R.A.1915B. 


shall  not  be  lawful  for  any  person  to  trans- 
port or  move,  after  sunset  and  before  sun- 
rise of  the  succeeding  day,"  in  certain 
counties  in  the  state,  "any  cotton  in  thn 
seed."  the  statute  containing  a  proviso  per- 
mitting the  owner  or  producer  of  the  cot- 
ton to  remove  it  from  the  field  where  it  ia 
grown  to  the  gin-house  or  other  place  of 
storage  of  such  owner  or  producer.  The 
court  said :  "It  does  not  inhibit  all  traua- 
portation,  but  seeks  only  to  regulate  and 
control  it.  in  one  particular  condition  of  a 
commoditj'.  We  regard  this  as  a  mere  po- 
lice regulation,  the  allied  impolicy  or  in- 
justice of  which  is  beyond  the  legitimate 
scope  of  judicial  criticism.  The  primary 
object  of  this  law  is  not  to  interfere  with 
the  right  of  property  or  its  vendible  char- 
acter. Its  object  is  to  regulate  traffic  in 
the  staple  agricultural  product  of  the  state, 


have  done  much  to  demoralize  agri- 
cultural labor  and  destroy  the  legitimate 
prolite  of  agricultural  pursuits,  to  the  pub- 
lic detriment :  at  least,  within  the  specified 
territory.  This  the  legislature  had  the 
power  to  do."  It  is  suggested  that  the  person 
accused  of  transporting  and  removing  was 
perhaps  the  owner  of  the  cotton,  but  the 
case  is  not  very  clear  in  this  respect. 

A  later  ease  under  another  section  of  the 
same  statute  should  be  read  in  this  con- 
I  nection,  although  the  charge  was  against 
I  a  buyer  o(  cotton.  In  Mangan  v.  State, 
I  76  Ala.  00,  the  defendant  was  indicted  for 
buying  seed  cotton  under  another  section 
of  the  same  statute,  which  provided  that 
I  it  shall  not  be  lawful  for  any  person  to 
I  sell  or  offer  for  sale,  barter,  exchange,  or 
j  buy  in  certain  counties,  etc.,  any  cotton  in 
the  seed,  or  buy  any  cotton  in  the  seed 
which  is  produced  in  those  counties,  etc. 
(the  section  not  to  apply  to  any  sale  of  cot- 
I  ton  made  under  any  legal  process  or  under 
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The  indictment  is  void  becaUBe  the  act 
upon  which  it  is  based  attempts  to  an- 
tborize  an  officer  to  search  premises  and 
■eize  propert7  without  a  search  warrant. 

35  Cyc.  1265;  Fisher  v.  McGirr,  !  Gray, 
1,  61  Am.  Dec.  38!;  MeClurg  v.  Brenton, 
123  Iowa,  368,  65  L.R.A.  519,  101  Am. 
St.  Kep.  323,  98  N.  W.  881. 

Because  it  attempts  to  declare  a  forfeit- 
ure of  liljertj  and  property  without  due 
process  of  law. 

Jensen  v.  Union  P.  H.  Co.  6  Utah,  253, 
4  L.R.A.  725,  21  Pac.  BM;  People  v. 
O'Brien,  111  N.  Y.  1.  2  L.R.A.  268,  7  Am, 
St.  Kep.  884,  18  N.  E.  BS2;  8  Cyc.  1095 
et  seq.;  State  v.  Robbins,  124  Ind.  308,  8 
I_R.A.  438,  24  N.  E,  978;  Lowry  v.  Rain- 
water, 70  Mo.  152,  33  Am.  Rep.  420; 
Fisher  t.  McGirr,  1  Gray,  1,  fi  Am.  Dec. 
381 ;  Rost  V.  Xew  Orleans,  15  La.  129,  35 
Am.  Dec.  186;  Lanfcar  v.  Xew  Orleans,  4 
L«.  97,  23  Am.  Dec.  477;  People  v.  O'Brien, 
2   L.RJ,  258,  note;   Kuntz  t.  Sumption,  2 


L.R.A.  653,  note;  Utman  t.  Baltimore,  II 
L.R.A.  224.  note;  Oilman  v.  Tucker,  13  L. 
R.  A.  305,  note. 

It  attempts  to  delegate  judicial  power 
to  executive  and  administrative  officers. 

8  Cyc.  658;  Fisher  v.  McGirr,  1  Gray, 
1,  81  Am,  Dec.  381;  Jones,  Ev.  §§  123-129. 

The  statute  is  not  a  valid  exercise  of 
police  power. 

State  ex  rel.  Wyatt  v.  Ashbrook,  1S4 
Mo.  375,  48  L.R.A.  265,  77,  Am.  St.  Rep. 
765,  55  8.  \V.  627;  Tiedcman,  Pol.  Powers, 
%  65;  Toledo,  W.  k  W.  R,  Co.  v.  Jackson- 
ville, 67  III.  37,  16  Am.  Rep,  611;  Eden  v. 
People,  161  111.  296,  32  L.R.A.  663,  52  Am, 
St.  Rep.  305,  43  N.  E.  1108;  Ruhstrat  v. 
People,  185  111.  133,  40  L.K.A.  184,  76  Am. 
St.  Rep.  30,  67  N.  E.  41,  12  Am.  Crim. 
Rep.  453;  Chenoweth  v.  State  Medical  Ex- 
aminers, —  Colo,  — ,  51  L,R.A.{N.S.)  958, 
14]  Pac.  132;  State  ex  rel,  Hartigan  v. 
Sperry  &  H.  Co.  B4  Neb.  785,  49  L.R.A. 
(S.S.)   1123,  144  N.  W.  7B5, 


any  court  order,  nor  any  sale  at  public  auc- 
tion nnder  any  mortgage  or  deed  of  trust, 
nor  to  the  deliver^'  or  surrender  of  cotton  by 
any  tenant  to  hia  landlord  in  payment  of 
bis  rent  or  advances,  nor  to  cotton  delivered 
by  one  tenant  in  common  or  joint  tenant  to 
another  on  division  of  the  crop ) .  The  court 
Bostained  the  constitutionality  of  the  stat- 
ute, quoting  in  part  the  quotation  given 
above  from  Davis  v.  State. 

In  Jenkins  v.  Bfatc,  119  Ga,  430,  48  S, 
E.  829,  it  was  held  (the  syllabus  only  being 
reported),  that  "it  was  within  the  province 
of  the  general  assembly  of  this  state,  in 
the  exercise  of  its  police  powers,  'to  make 
it  unlawful  to  transport  seed  cotton  in  or 
from  the  county  of  Harris,  or  from  one 
place  to  another  in  said  county,  between  the 
hours  of  sunset  and  sunrise,  except  when 
carried  from  the  field  where  picked  to  the 
place  of  storage  on  the  premises  of  the 
owner,  and  to  prescribe  a  penalty  tor  the 
violation'  of  the  act,"  the  court  not  stat- 
ing what  the  purpose  of  the  act  was. 

in  this  connection,  although  the  charge 
was  against  the  receiver,  reference  mav  be 
niade  to  State  v.  Moore,  104  N.  C.  714.  17 
Am.  St.  Rep,  6<)6,  10  8.  E.  143,  where  the 
court  sustained  the  constitutionality  of  the 
ststute  making  it  unlawful  in  certain  coun- 
ties for  any  person  to  sell,  deliver,  or  re- 
ceive for  a  price,  etc.,  any  cotton  in  the 
seed  where  tne  quantity  is  less  than  that 
usually  baled,  without  having  the  sale  in 
nriting,  signed  and  witnessed  and  delivered 
to  the  nearest  justice  of  the  peace,  whose 
duty  it  should  be  to  docket  the  same  on  his 
ciTil  docket  for  the  inspection  of  all  per- 
s<nis.  the  indictment  in  the  case  being  tor 
receiving  cotton  in  an  amount  less  than 
that  uiually  baled  without  having  any 
written  contract  or  record  of  the  same. 
The  court  said:  "We  must  presume  that 
the  provision  of  the  Code  referred  to  was. 
in  the  opinion  of  the  general  assemblT, 
L,R,A.1915B. 


insuflicient  to  afTord  adequate  protection  to 
the  producers  of  this  great  staple  in  those 
counties  mentioned  in  the  law  under  which 
the  hill  of  indictment  was  drawn,  and 
therefore  persons  who  disposed  of  small 
quantities  of  loose  cotton,  even  in  daylight, 
were  required  to  execute  a  receipt  that 
might  prove  valuable  in  tracing  the  move- 
meuta  of  a  thief.  We  can  see  how  the  law 
might  have  been  enacted  with  a  view  to 
afford  necessary  protection  to  property, 
and  when  It  proposes  upon  its  face  to  mete 
out  the  same  punishment  for  violation  of 
its  provisions  to  the  seller  and  buyer,  we 
cannot  go  tiehind  the  manifest  meaning  of 
the  act,  according  to  all  legal  rules  of  con- 
struction, and  hunt  for  a  hidden  intent, 
under  the  ^uisc  of  regulating  trade,  to  re- 
strict the  rights  of  any  class  of  persons  to 
enjov  the  fruits  of  their  own  labor." 

In  Senterfit  v.  State,  4!  Tei.  186,  an  in- 
dictment was  dismissed  which  charged  the 
owner  of  cattle  with  driving  them  out  of 
the  county  without  having  a  certified  copy 
of  tlie  marks  and  brands,  or  without  having 
the  same  properly  recorded,  but  the  consti- 
tutionality of   a   statute   of   this   character 

In  Beyman  v.  'Black,  47  Tex.  658,  the 
court  sustained  the  conatitutionality  of  a 
statute  providing  for  tlie  inspection  of  cat- 
tle about  to  be  driven,  or  after  they  had 
been  driven,  from  a  county,  with  the  inten- 
tion of  being  slaughtered  or  sold,  with 
power  of  seizure,  and  making  it  a  misde- 
meanor to  sell  uninspected  hides,  or  to  drive 
out  of  the  county  cattle,  etc.,  uninspected, 
or  to  purchase  animals  or  hides  without  ob- 
taining a  bill  of  sale  from  the  owner,  but 
the  point  of  the  case  was  that  it  did  not 
appear  that  the  statute  prevented  a  pur- 
chaser, even  although  he  had  riisobe3'ed  the 
statute,  from  establishing  his  right  to  the 
property  seized  or  slaughtered,  if  he  really 
was  the  owner.  B.  B.  B.     ^ 
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Roberts,  Ch.  J,,  d»1ivert>d  the  opinion 
of  the  court; 

On  the  oth  day  of  September,  1913,  the 
grand  jury  of  Eddy  countf  returned  an  in- 
dictment against  Clarence  Brooken,  the  ap- 
pellcc,  charging  him  with  having  unlawful- 
ly held  under  herd  12  calvea  of  neat  cattle 
of  the  value  of  $10  each,  then  and  thereby 
interfering  with  tiie  freedom  of  said  calvea; 
said  calves  being  then  and  there  under  the 
age  of  seven  months,  and  not  being  young 
animals  accompanied  by  their  mothers,  nor 
caivea  of  milch  cowa  actually  used  to  fur- 
nish milk  for  household  purposes  or  for 
carrying  on  a  dairy.  The  indictment  was 
predicated  upon  %  1.  chap.  23,  S.  L.  1901, 
which  reads  as  follows;  "That  hereafter  it 
Hliall  be  unlawful  for  any  person,  firm  or 
corporation  to  hold  under  herd,  confine  in 
any  pasture,  building,  corral  or  other  in- 
cloBurc,  or  to  picket  out,  hobble,  tie  to- 
getlicr  or  in  any  manner  interfere  with  the 
freedom  of  calves  of  neat  cattle  or  colts  of 
horses,  asses  aud  burros  which  are  less  than 
seven  months  old  except  such  young  animals 
be  accompanied  by  their  mothers.  This  pro- 
vision shall  not  apply  to  the  calves  of  milch 
cows  when  such  cows  are  actually  used  to 
furnisli  milk  for  household  purposes  or  for 
carrying  on  a  dairy;  but  in  every  such  case 
the  person,  firm  or  corporation  separating 
calves  from  their  mothera  for  either  of  these 
purposes  sball,  upon  the  demand  of  any  cat- 
tle owner,  sheriff,  inspector  or  any  other 
officer,  produce,  in  a  reasonable  time,  the 
mother  of  each  one  of  such  calves  so  that 
interested  parties  may  ascertain  if  the  cow 
does  or  docs  not  claim  and  suckle  such  calf." 

Appellee  filed  a  motion  to  quasli  the  in- 
dictment,  upon   the   following  grounils: 

"(1)  The  indictment  is  void  in  that  it 
states  no  offense  known  to  or  denounced  by 
the  laws  of  New  Mexico, 

"(2}  The  indictment  is  void  in  that  the 
act  upon  which  it  is  based  attempts  to 
authorise  an  officer  to  search  premises  and 
seize  property  without  a  search  warrant 
describing  the  place  to  be  searched  and  the 
person  or  thing  to  be  seized,  upon  a  written 
showing  of  probable  cause  supported  by 
oath  or  afHrmation. 

"(3)  Tlie  indictment  is  void  in  that  the 
fltatute  upon  which  it  is  based  attempts  to 
declare  a  forfeiture  of  liberty  and  prop- 
erty without  due  process  of  law. 

"{4)  The  indictment  is  void  in  that  the 
statute  upon  which  it  is  based  attempts  to 
delegate  judicial  powers  to  executive  and 
administrative  officers. 

"15)  The  indictment  is  void  in  that  the 
statute  upon  which  it  is  based  violated  the 
right  to  acquiring,  possessing,  and  protect' 
ing  property,  and  violates  the  constitutional 
prohibition  against  class  legislation. 
L.R.A.1915B. 


"(6)  The  statute  upon  which  the  indict- 
ment is  baaed  is  not  a  valid  e;[erciBe  of 
police  power." 

The  motion  to  quash  was  sustained  gen- 
erally, and  the  state  baa  appealed.  We  are 
therefore  required  to  notice  each  ground  of 
the  motion  to  quash,  for,  if  any  one  be  well 
taken,  tlie  action  of  the  trial  court  must  be 
sustained. 

Tlie  hrat  ground  is  based  upon  the  man- 
ner in  which  the  age  of  the  calves  is  alleged. 
The  statute  only  applies  to  the  herding  of 
calves  under  the  age  of  seven  months;  hence 
it  is  necessary  to  allege  in  tlie  indictment 
that  the  calves  were  under  that  age.  The 
allegations  of  the  indictment,  in  so  far  as 

"That  Clarence  lirooken  ...  12  calves 
of  neat  cattle  .  .  .  did  untawfullj'  hold 
under  herd  in  a  certain  pasture;  .  .  . 
the  said  calves  being  then  and  there  undci 
the  age  of  seven  months.     ..." 

It  is  appellee's  contention  that  the  age  o. 
the  calves  is  not  directly  and  positively  at 
leged;  that  the  mere  ri-cital  that  "the  said 
calves  being  then  and  there  under  the  age 
of  seven  months"  is  not  an  allegation  that 
the  said  calves  were  then  and  there  under 
the  age  of  seven  months,  and  without  such 
allegation  the  indictment  charged  no  olTcnse 
known  to  or  denounced  by  the  laws  of  the 
state.  There  is  no  merit  in  this  ground  of 
the  motion,  as  the  age  was  directly  and  posi- 
tively averred.  In  Bishop's  Xew  Criminal 
Procedure,  vol.  2,  ^  55T,  the  author  says; 
"Under  4  4  5  Phil,  k  M.  chap.  8,  which 
made  it  punishable  tor  one  'above  the  age  of 
fourteen'  to  steal  an  heiress,  the  a<>e,  which 
was  one  of  the  two  pillars  of  the  olTcnsc. 
was  held  to  be  sufGciently  set  out  by  charg- 
ing that  the  defendant,  'being  above  the 
age  of  fourteen  years,'  did  the  act." 

The  second  ground  of  the  motion  is  predi- 
cated upon  g  5  of  the  act,  which  authorizes 
any  inspector,  appointed  by  the  cattle  sani- 
tary hoard  of  Xew  Mexico,  who  shall  re- 
ceive notice  of  the  violation  of  the  law,  to 
seize  such  live  stock  and  sell  the  same,  if 
ownership  be  not  proven  within  ten  days, 
and  this  he  is  authorized  to  do  without  ob- 
taining a  search  warrant,  regardless  of  the 
fact  that,  in  order  to  make  such  seizure, 
it  may  he  necessary  for  him  to  enter  upon 
a  citizen's  premises  and  break  into  build- 
ings and  incloBures.  This  section  of  the  act 
may  be  clearly  unconstitutional,  yet  if  it 
be  a  distinct  section  or  provision,  which 
can  be  literally  and  physically  separated 
from  g  1  of  the  act,  without  impairing  the 
force  and  effect  of  the  lat  section,  and  if 
the  legislative  purpose,  as  expressed  in  said 
S  1,  can  he  accomplished  or  given  effect, 
independently  of  g  5,  and,  when  the  entire 
1  act  is  taken  into  consideration,  it  cannot  be 
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aaid  th&t  the  legislature  would  not  liBve 
passed  §  1,  had  it  been  known  that  g  G 
must  fait,  the  let  section  must  be  upheld, 
lewis's  Sutherland,  SUt.  CouBtr.  2d  ed. 
I  297.  Tlie  Ist  section  of  the  act  denounced 
as  a  crime  the  holding  under  herd  or  con- 
fining in  an;  pasture,  building,  corral,  or 
uther  inclosure,  or  picketing  out,  tying  to- 
gether, or  in  an;  manner  interfering  with 
the  freedom  of  calves  of  neat  cattle,  colts 
of  horses,  asaee,  and  burros  lesa  thi 
montbe  of  age,  except  such  j'oung  animals 
be  accompanied  bj*  their  mothers.  The  pur- 
poses of  the  act,  when  we  consider  the  con- 
ditions existing  in  this  state,  are  appar- 
ent. Here  we  have  the  open  range,  where 
countless  herds  of  cattle,  horses,  and  other 
animals  graze,  unattended  by  keepers,  and 
wander  over  a  vast  expanse  ot  country,  rear 
their  young,  which  are  gathered  in  at 
"round-ups"  at  the  approximate  age  of  seven 
months  and  branded  by  the  owners.  The 
only  way  by  which  the  owner  is  able  to 
prove  his  property  is  by  the  brand  upon 
the  animal.  Prior  to  the  enactment  of  thf 
law  cattle  thieves  would  gather  up  large 
nnmbers  of  calves  and  colts,  inclose  tbem 
corrals,  or  hold  them  under  herd  until  they 
were  weaned  from  their  mothers  and  brand 
them  with  their  brand.  There  wai 
by  which  such  crimes  could  be  detected  and 
the  culprits  brought  to  justice,  as  the  own- 
er was  unable  to  prove  ownership  of  the 
cslvos,  separated  from  their  mothers  bear- 
ing the  brand  of  the  owner.  To  remedy  this 
evil,  and  to  protect  this  class  of  property, 
the  act  was  passed.  Section  6,  it  will  be 
noted,  does  not  affect  in  any  manner  the 
offense  denounced  by  3  1  of  the  act,  under 
which  this  indictment  was  framed.  It  sim- 
ply provides  for  the  seiiure,  and  under  cer- 
tain conditions  the  sale,  of  young  animals 
held  under  herd,  etc.,  in  violation  of  3  1,  so 
that,  if  such  section  should  be  held  uucon- 
Btitutional  and  eliminated  from  the  act,  it 
wonld  not  affect  an;  other  section  of  the 
aet,  but  would  simply  preclude  the  in- 
spector from  entering  upon  premises  and 
seizing  such  animals, 

"A  statute  may  be  unconstitutional  in 
part,  without  invalidating  the  remainder, 
or  the  unconstitutional  part  may  be  so  ma- 
terial as  to  render  the  whole  act  void." 
SUU  V.  Newton,   59  Ind,    173. 

"Xow  nothing  is  better  settled  than  tliat 
a  part  ot  a  law  may  be  declared  constitu- 
tionally invalid,  and  yet  another  portion 
properly  separable  therefrom,  and  therefore 
unexceptionable  in  every  particular.  This 
may  be  so,  even  though  the  sound  and  un- 
sound sre  in  one  section  together.  This 
is  always  the  rule,  unless  the  parts  sound 
and  unsound  are  so  mutually  related,  so 
blended  together,  as  to  constitute  an  en- 
L.B.A.101dK. 


tirety,  making  it  evident  that,  unless  the 
act  be  carried  into  effect  as  a  whole,  it  could 

not  have  received  the  legislative  sanction, 
fiisliop.  Statutory  Crimes,  %  34,  and  cases 
cited."  State  v,  Bockstruck,  136  Mo.  335, 
38  S,  W,  317. 

It  must  be  apparent  that  the  portion  of 
the  set  under  consideration,  upon  which 
this  indictment  is  bottomed,  would  have 
been  enacted  by  the  legislature,  even  though 
it  could  not  constitutionally  have  declared 
that  such  animals,  so  held  in  violation  of 
%  1,  should  "be  considered  as  estray;"  and 
the  inspector  could  not  take  such  animals 
into  his  possession  and  hold  them  for  proof 
of  ownership,  or  sell  them  and  apply  the 
proceeds,  as  directed.  For  the  reasons  stat- 
ed, this  ground  of  the  motion  w-as  not  well 

The  third  ground  was  also  based  upon 
the  claimed  unconstitutionality  of  %  5,  be- 
cause such  section  attempts  to  declare  a  for- 
feiture of  liberty  and  property  without  due 
process  of  law.  What  we  have  said  above 
disposes  of  this  contention.  The  same  is 
also  true  as  to  the  fourth  ground  of  the  mo- 

The  fifth  point  made  by  appellee  is  upon 
the  theory  that  the  indictment  is  void 
because  the  statute  upon  which  it  is  based 
violates  the  constitutional  right  of  acquir- 
sessing,  and  protecting  property, 
and  that  the  statute  is  in  conflict  with  the 
prohibition  contained  in  the  Constitution 
against  class  legislation. 

Appellee's  counsel,  in  their  argument,  as- 

me  that  the  Constitution  gives  unqualified 
right  to  a  person  to  acquire,  possess,  pro- 
tect, and  use  his  property  as  he  chooses. 
They  fail  to  recognize  the  right  in  the  legis' 
lature,  under  the  police  power,  to  provide 
reasonable  regulations  for  the  use  and  en- 
of  property,  where  the  same  are 
necessary  for  the  common  good  and  the 
protection  of  others.  Bights  of  property, 
like  all  other  social  and  conventionai  rights, 
subject  to  regulations  under  this  power, 
and  such  reasonable  limitations  may  be  im- 
posed upon  their  enjoyment  as  may  be 
necessary  to  prevent  injury  to  otliers. 

In  Com.  V.  Alger,  7  Gush.  53,  Chief  Jus- 
tice Shaw  said:  "We  think  it  is  a  settled 
principle,  growing  out  of  the  nature  of  well- 
ordered  civil  society,  that  every  holder  of 
property,  however  absolute  and  unqualified 
may  be  his  title,  holds  it  under  the  implied 
'lability  that  his  use  of  it  .  .  .  shall 
ot  be  injurious  to  the  equal  enjoyment  ot 
others  having  an  equal  right  to  the  enjoy- 
ment of  their  property,  nor  injurious  to  tlic 
rights  of  the  community.  All  property  in 
this  commonwealth  .  .  .  is  .  .  . 
held  subject  to  those  general  regulations 
which   are   necessary   to   the   common   good 


218 


NEW  MEXICO  SUPREME  COURT. 


and  general  welfare.  Rights  of  property, 
like  all  other  social  and  conventional  rigbtf 
are  subject  to  such  reasonable  limitation 
in  their  enjoyment  as  shall  prevent  then 
from  being  injurious,  and  to  such  reason 
able  restraints  and  regulations  establiabed 
by  law  as  the  legislature,  under  the  govern- 
ing and  controlling  power  vested  in  them  by 
the  Constitution,  may  think  necessary 
expedient.  This  is  very  different  Trom 
right  of  eminent  domain, — the  right  of  a 
government  to  take  and  appropriate  private 
property  .  .  .  whenever  the  public 
gency  requires  it,  which  can  be  done  only 
on  condition  of  providing  a  reasonable 
pen  sat  ion  therefor.  The  power  we  allude 
to  is  rather  tlie  police  power — the  power 
vested  in  the  legislature  by  the  Constitu- 
tion— to  make,  ordain,  and  establisb  al! 
manner  of  wholesome  and  reasonable  laws, 
statutes,  and  ordinances,  either  with  pen- 
alties or  without,  not  repugnant  t«  the  Con' 
Btitution,  as  they  shall  judge  to  be  for  the 
good  and  welfare  of  the  commonwealth,  and 
of  the  subjects  of  the  same.  It  is  much 
easier  to  perceive  and  realize  the  eiiatence 
and  sources  of  this  power  than  to  mark  il 
boundaries  or   prescribe  limits  to  its  exc 


Because  the 
country,  due  to  the  rapid  stride  toward  a 
more  coraplotc  and  perfect  civilization,  are 
constantly  changing,  it  would  seem  that  it 
has  been  and  is  impossible  to  deflne  "police 
power"  in  so  many  words. 

In  8  Cyc;  883,  it  is  stated:  "Police  power 
is  the  name  given  to  that  inherent  sov- 
ereignty which  it  is  the  right  and  duty  of 
the  government  or  its  agents  to  exercise, 
whenever  public  policy  in  a  broad  sense,  de- 
mands, for  the  Irenefit  of  society  at  large, 
regulations  to  guard  its  morals,  safety, 
health,  order,  or  to  insure,  in  any  respect, 
8u';h  economic  conditions  as  an  advancing 
civilization  of  a  highly  complex  character 
requires." 

Ihis  power  is  to  be  exercised  by  the  legis- 
lature, and  under  it  it  may  enact  all  need- 
ful laws  for  the  benefit  of  society  at  large, 
vithin  constitutional  limitations.  Section 
4,  art,  2,  of  the  state  Constitution,  provides 
that  "all  persons  are  bom  ei^unlly  free,  and 
have  certain  natural  inherent  and  inalien- 
able rights,  among  which  are  the  rights  of 
.  .  .  acquiring,  possessing  and  protect- 
ing property.     .    .     - " 

Appellee  claims  that  the  act  under  con- 
sideration violates  this  section  of  the  Con- 
stitution in  that  it  denies  to  him  the  right 
of  protecting  his  property,  because  it  pre- 
cludes him  from  holding  catvcs  under  herd, 
or  in  an  inclosure,  and  feeding  and  caring 
for  them.  The  section  of  the  act  in  ques- 
tion, however,  in  this  case,  does  not  contra- 
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vene  this  constitutional  provision.  While 
it  is  true  the  legislature  cannot  deny  the 
right  to  acquire,  possess,  and  protect  prop- 
erty, it  may  provide  such  reasonable  regula- 
tions for  the  exercise  of  such  rights  as  the 
public  welfare  requires,  so  that  others  may 
not  be  injured.  The  act  neither  d(::iiBs  the 
right  to  acquire,  poesess,  nor  protect  prop- 
erty. It  simply  provides  regulations  which, 
under  the  peculiar  conditions  prevailing 
in  this  state,  must  be  held  reasonable  for 
the  exercise  and  enjoyment  of  the  constitu- 
tional guaranties  in  this  regard. 

Under  thia  head,  appellee  advances  the  ar- 
gument that  §  4  of  the  act  provides  that 
any  person  violating  the  provisions  thereof, 
"either  as  principal  or  when  acting  for,  or  as 
manager  of  the  business  of  any  firm  or  cor- 
poration, etc.,"  shall  be  punished,  etc.,  and 
therefore  it  would  not  be  a  violation  of  the 
act  for  one  to  interfere  with  the  freedom  of 
young  animals,  unless  one  were  acting  for 
himself  or  as  agent  for  a  firm  or  corpora- 
tion, and,  this  leaving  one  class  of  citizens 
without  its  operation,  it  violates  §  24,  art. 
4,  of  the  Constitution.  But  no  one  is  ex- 
cluded from  the  operation  of  the  statute. 
If  A  holds  under  herd  calves  of  neat  cattle, 
pursuant  to  orders  of  B,  and  individual. 
both  A  and  B  would  be  principals,  as  the 
offense  is  only  a  misdemeanor.  It  is  evi- 
dent that  the  legislature  inserted  the  clause 
"cither  as  principal  or  when  acting  for,  or 
as  manager  of  the  business  of  any  firm  or 
corporation,"  as  a  matter  of  precaution,  to 
preclude  one  acting  as  manager  for  a  firm 
or  corporation  from  escaping  liability  under 
the  act.  These  words  were  entirely  un- 
necessary, and  do  not  extend  in  any  manner 
the  liability  of  the  individual.  Without 
such  words  the  manager  of  a  corporation, 
if  he  had  participated  in  the  violation  of 
the  statute,  would  have  ijcen  guilty. 

The  sixth  ground  of  the  motion  was  that 
"the  statute  upon  which  the  indictment  is 
based  is  not  a  valid  exercise  of  police 
power."  What  we  liave  already  said  has 
disposed  of  this  contention.  As  stated,  the 
object  of  the  statute  was  to  prevent  the 
larceny  of  unbranded  young  animals,  a 
manifest  eril,  and  is  clearly  within  the 
police  power. 

For  the  reasons  stated,  we  bold  that 
§  1  of  the  act  in  question,  upon  which  the 
indictment  waa  predicated,  is  constitutional, 
and  the  indictment  charged  a  violation 
thereof  by  appellee. 

The  trial  court  erred,  therefore,  in  sus- 
taining the  motion  to  quash,  and  its  judg- 
;  is  reversed,  and  the  cause  remanded, 
with  instructions  to  overrule  the  motion  to 
quash;  and  it  is  so  ordered. 

Hatina  and   Parker,  JJ., 
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9  N.  C.  627,  82  S.  E.  1 
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tt'Mte  —  removing  timber  —  repairs  — 

Justification. 

A  tenant  for  life  cannot  avoid  liatiility 
(w  Bi'lling  tirober  from  the  property  merely 
hr  showing  that  he  made  repairs  ecjunl  in 
.  value  to  that  of  the  timber  removed. 

(October  7,   1914.) 

APPEAL  by   plaintifl's   from   a   judgment 
of  the  Superior  Court  for  Lee  County 

in  defendant's  favor  in  an  action  lo  reeover 
damageB  for  waste.     Keiv  trial  ordered. 

Statement  by  Hoke,  J. : 

Civil  action  to  recover  damages  for  waste, 
tried  before  his  Honor  Peebles,  judge,  and 
a  jurj',  at  March  term,  1S14,  of  the  Htiperi- 
or  court  of  Lee  county.  PlaintilTs,  children 
of  -John  P.  Thomas,  deceaeed,  by  a  former 
vife,  and  owners  of  a  vested  estate  in  re- 
mainder under  their  father's  will,  aued  the 
defendant,  the  widow  of  aaid  Thomae,  who 
onrupieB  and  possesses  the  land  as  life  ten- 
ant under  said  will,  claiming  that  the  life 
tenant  haa  committed  waste  upon  the  land. 

TTie  eridence  on  part  of  plaintiffs  tended 
to  show  that,  since  defendant  had  entered 
on  the  property  as  life  tenant  under  tlie 
■ill,  she  had  sold  a  lot  of  timber  for  cross- 
ties,  receiving  pay  therefor,  also  some  cord 
wood  and  saw  stocks,— this  last  to  n  small 
amount,  and  which  had  been  paid  for  by  la- 
bor done  on  tlie  estate  by  the  purchaser. 
Some  of  the  witnesses  testified  that  the  per- 
manent damage  done  to  the  property  by  the 
uit  and  removal  of  this  timber  would 
•mount  to  {75  or  $100,  but  tlie  evidence 
Mi  not  show  that  defendant  had  realised 
Jiiore  than  (40  or  $50  from  said  sale.     On 

of  plaintiffs'    witneesea,    it   appeared    that 


Note.  —  The  subject  of  timber  rights  of 
life  tenant  is  discussed  in  the  note  to  Ku- 
tlicrford  V.  Wilson.  37  f^R.A.IS.S.)  703, 
and  the  allied  questions  as  to  the  right  of 
a  liie  tenant  as  to  minerals,  in  the  note  to 
DtlTenbaugh  v.  Hess,  36  L.R.A.(S.S.)  1099, 
■nd  as  to  oil  and  gaa,  in  the  note  to  Ohio 
Oil  Co.  V.  Uaughetee,  36  L.R.A.(N.S.)  1108. 
Any  supplementary  notes  hereafter  made  on 
these  questiims  will  be  cited  under  the  title 
'Life  Tenant,"  in  the  Index  to  L,R.A.  Notes. 
Various  other  questions  in  relation  to  tlie 
respective  rights  of  life  tenant  and  re- 
maiaderman  may  be  found  bv  consulting 
Ibt  title. 
LR.A.1015B. 


defendant,  while  in  possession  of  her  pres- 
ent estate,  bad  made  some  repairs  on  the 
property,  had  reconstructed  a  cotton  house 
worth  from  $12  to  $25,  the  estimates  ol 
the  witnesses  varying  as  to  its  vaiue;  that, 
at  another  time,  she  had  rebuilt  an  old  to- 
bacco barn  which  had  fallen,  using  as  part 
the  old  timbers,  and  had  also  built  and  re- 
paired some  fencing  on  the  property,  tlie 
value  of  these  improvements  being  under 
$50.  The  court,  among  other  things, 
charged  the  jury:  "You  will  consider  the 
evidence  you  liave  here  from  the  witness 
stand,  and  say  whether  or  not  the  plaintiffs 
hare  satisfied  you  by  the  greater  weight  of 
the  evidence;  and  that  does  not  mean  the 
greater  number  of  witncaaea,  but  ttmt  ear- 
ries  to  your  hearts  and  minds  the  greater 
amount  of  conviction.  If  in  that  way  the 
plaintiffs  have  satisfied  you  that  she  sold 
more  wood  and  timber  oS  that  land  than 
she  applied  to  repairing  and  keeping  up  the 
farm  and  buildings,  then  you  should  answer 
the   first   issue,   'Yes,'  otlierwiiie   answer   it, 

r'aintifTs  excepted.  There  was  verdict 
for  defendant  on  the  issue  as  to  commiS' 
sion  of  waste.  Judgment,  and  plaintiff 
excepted  and  appealed. 

^lessrs.  Hoj'le  &  Hoyir,  for  appellants: 

A  tenant  for  life  has  the  rigtit  to  use 
wood  and  timber  in  kind  for  repairs,  but 
does  not  have  the  right  to  cut  and  sell 
timber  ties  and  wood  to  create  a  fund  out 
of  which  repairs  may  be  made,  or  to  re- 
imburse herself  for  repairs  already  made. 

Ward  V.  Sheppard,  3  N.  C.  (2  Hayw.) 
283,  2  Am.  Dec.  625 ;  Parkins  v.  Coxo,  3  N. 
C.  (2  Hayw.)  339;  Davis  v.  Gilliam,  40 
N.  C.  (.■)  Ired.  Kq.l  308;  Dozier  v.  Gregory, 
46  N.  C.  (1  Jones,  L.)  101;  Dorsey  v. 
Moore,  100  N.  C.  41.  6  S.  E.  270;  Jones 
V.  Britton.  102  N.  C.  186,  4  L.R.A.  178,  9 
B.  E.  554;  40  Cye.  .512,  note  89;  Ruther- 
ford V.  Wilson,  OS  Ark.  246,  37  L.R.A. 
(X.S.)  763,  120  S.  W.  534;  Abel  v.  Wuest- 
en,  141  Ky.  780,  133  S.  W.  774.  143  Ky. 
513.  136  S.  W.  867,  Ann.  Cas.  1912C,  389. 

It  was  waste  for  the  defendant  to  allow 
buildings  on  the  estate,  and  necessary  to  its 
proper  use,  to  rot  and  fall  down. 

Sherrill  v.  Connor,  107  N.  C.  630,  12  S. 
E.  588. 

A  life  tenant  is  required  to  preserve  the 
life  estate  as  near  as  may  be  in  the  same 
condition   as   received. 

Ibid. 

Mr.  R.  H.  Hajen,  for  afipellee: 

A  life  tenant  may  cut  suBiclent  wood  for 
6rewood,  fences,  repalra  of  buildings,  and 
the  erection  of  such  as  are  reasonably  need- 
ed on  the  lands  or  plantations,  and  may  use 
the  property  for  the  necessary  purposes  of 
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cultivation,  if  it  ehould  become  necessary 
for  iier  to  cultivate  the  land  in  order  to  get 
a  reasonable  support  from  it. 

Doreey  v.  Moore,  100  N.  C.  41,  6  S.  E. 
270;  Sherrill  v.  Connor,  107  X.  C.  630,  12 
S.  E.  588;  King  v.  Miller,  90  N.  0.  583,  8 
S.  E.  600. 

Hoke,   J.,   delivered   tiie   opinion   of   tlie 

In  NorriB  v.  Laws,  150  N.  C.  604,  04  S. 
E.  501,  the  dcHnition  of  waste  as  recognised 
at  common  lav  ie  given  aa  follows;  "A 
spoil  or  destruction,  done  or  permitted  witll 
respect  to  lands,  houses,  gardens,  trees  or 
otller  corporeal  hereditaments,  by  the  ten- 
ant thereof,  to  the  prejudice  of  him  in  re- 
version or  remainder,  or,  in  other  words,  to 
the  lasting  injury  of  the  inheritance." 

Dcdnitions  substantially  similar  are  ap- 
proved in  Sherrill  t.  Connor,  107  N.  C.  630, 
12  S.  E.  588.  and  King  v.  Miller.  99  N.  C. 
584,  6  S.  E.  660,  where  waste  is  said  to  be 
a  "spoiling  or  destroying  of  the  estate,  with 
respect  to  buildings,  wood,  or  soil,  to  the 
lasting  injury  of  the   inheritance." 

While  these  definitions  are  still  regarded 
as  sufficiently  descriptive,  as  shown  in  the 
decisions  referred  to  and  others  of  like 
kind  here  and  elsewhere,  in  adapting  the 
general  principle  to  conditions  existent  in 
this  country,  the  acts  which  constitute 
waste  have  been  variously  modified,  until  it 
has  come  to  be  established  that  a  tenant, 
as  a  general  rule,  may  do  what  is  required 
for  the  proper  enjoyment  of  !iis  estate  to 
the  extent  that  his  acta  and  management 
are  sanctioned  by  good  huabandry  in  the 
locality  where  the  land  is  situated,  having 
regard,  also,  to  its  condition,  and  wiiieh 
Ao  not  cause  a  substantial  injury  to  the 
inheritance.  Norris  v.  Laws,  Sherrill  v. 
Connor,  Kinji  v.  Miller,  —  supra;  Lamhcth 
V,  Warner,  55  X.  C.  (2  Jones,  Eq.l  165; 
Shine  v.  Wilcox,  21  N.  C.  (1  Dcv.  t  B.  Eq.) 
631;  Ballentine  v.  Poyner,  3N.  C.  (2Hayw,l 
110;  Sheppard  v.  Sheppard,-  3  N.  C.  (2 
Hayw.}  382;  Rutherford  v.  Wilson,  S5  Ark. 
246,  37  L.R.A.(S.S,)  763,  128  S.  W.  534; 
Anderson  V.  Cowan,  125  Iowa,  2.59,  68  L.R.A. 
641,  108  Am,  St.  Rep.  303.  101  S.  W.  B2. 

In  King  v.  Miller,  the  position  is  stated 
as  follows:  "While,  in  its  essential  ele- 
ments, waste  is  the  same  in  this  country 
and  in  England,  being  a  spoil  or  destruc- 
tion of  houses,  trees,  etc.,  to  the  permanent 
injury  of  the  inheritance,  yet,  in  respect  to 
acts  which  constitute  waste,  the  rules  are 
not  the  same.  Here  an  act  is  not  waste  in 
law  which  is  not  waste  in  fact.  The  real 
and  important  inquiry,  in  such  cases,  is: 
Has  the  land  been  abused,  during  the  life 
tenant's  occupancy,  by  a  spoliation  unwar- 
ranted by  the  usage  of  prudent  husbandmen 
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in   respect   to   their   own   property,   to   the 
impairment  of  it,  as  a  whole,  in  value?" 

In  Sherrill's  Case,  Avery.  Judge,  deliver- 
ing the  opinion,  said:  "While  the  courts 
of  this  country  liave  generally  adhered  to 
the  old  definition  of  waste  that  we  have  al- 
ready given,  they  have  as  uniformly  main- 
tained that  what  is  permanent  injury  to 
the  inheritance  must,  of  necessity,  depend 
often  upon  the  circumstances  attending  a 
particular  case,  and  that  rules  laid  down 
in  England,  for  determining  what  octs  con- 
stituted waste  there,  were  not  always  ap- 
plicable in  a  new  country,  where  the  same 
acts  might  prove  beneficial,  instead  of  detri- 
mental, to  the  inheritance.  GastoD,  Judge, 
in  Shine  v.  Wilcox,  21  N.  C.  (1  Dev.  &  B. 
Bq.)  631,  says:  'While  our  ancestors 
brought  over  to  this  country  the  principles 
of  the  common  law,  these  were  nevertheless 
accommodated  to  their  new  condition.  It 
would  have  been  absurd  to  hold  that  the 
clearing  of  the  forest,  so  as  to  fit  it  for  the 
habitation  and  use  of  man,  was  waste. 
.  .  .  We  also  hold  that  the  turning  out 
of  exhausted  land  is  not  waste.'  The  court, 
in  that  case,  reached  tlie  couclitsion  that 
it  was  for  the  jury  to  determine  whether, 
in  clearing  additional  land  or  turning  out 
that  which  had  been  exhausted,  the  tenant 
for  life  acted  as  a  prudent  owner  in  ten 
would  have  done,  had  he  l>een  cultivating 
the  land  for  a  support  or  for  profit.  Sub- 
stantially the  same  reasoning  is  adopted  in 
other  cases  decided  before  and  since  that 
opinion   was   delivered,    here   and    in   other 

And  in  Norris  v.  Laws,  Associate  Justice 
Walker  thus  succinctly  states  the  princi- 
ple; "We  have  held  that  what  is  a  per- 
enent  injury  to  the  inheritance  must  often 
depend  upon  the  facts  and  circumstances 
of  the  particular  case  under  consideration, 
and  the  jury  must  determine,  under  proper 
instructions  from  the  court,  whether  the 
tenant  for  life,  in  what  he  has  done  or 
omitted  to  do,  lias  acted  with  the  same  care 
as  a  prudent  owner  of  the  fee  would  have 
exercised  if  he  had  been  in  possession,  cul- 
tivating or  using  the  land  for  a  support  or 
for  profit." 

Tn  the  practical  application  of  the  doe- 
trine,  as  it  now  prevails,  and  under  the 
restrictions  and  limitations  as  indicated,  a 
tenant  has  been  allowed  to  clear  land  re- 
quired for  the  proper  enjoyment  of  his  es- 
tate, and,  where  he  may  clear,  it  seems 
that  he  may  sell  the  timber  for  hie  own 
benefit.  Under  hie  right  of  common  of  est- 
overs, to  wit,  housebote,  plowbote,  and  hay- 
bote.  he  may  cut  sufficient  timber  to  repair 
the  necessary  huildings  olrcadv  on  thf 
premises  and  for  fuel;  (2)  for  making  and 
repairing    implements    of    husbandry ;    and 
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(3)  for  repairing  feocei  and  hedges.  Park- 
ina  V.  Coxe,  3  N.  C.  (2  Hayw.)  339;  Ander- 
son V.  Cowan,  125  Iowa,  259,  fiS  L.R.A. 
641,  lOa  Am.  St.  Rep.  30.3,  101  N.  W.  92. 
But  the  general  rule  la  that  tlie  standing 
limber  growing  on  land  is  considered  a  part 
of  inheritanee,  and  a  tenant  is  never  al- 
luH'cd  to  cut  and  sell  timber  tlierefrom 
nierelv  for  Ilia  own  profit  (Dorsey  v.  Moore. 
inO  X.  C.  41,  C  S.  E.  270;  Miles  v.  Miles. 
Si  K.  H.  H7.  64  Am.  Dm.  362),  and,  in 
case  he  has  done  this  in  Tiolation  of  the 
rights  of  the  remainderman  or  reversioner, 
he  Piay  not  recoup  or  set  off  against  such 
a  d'^mand  the  costs  or  profits  from  repairs 
or  improvements  made  by  ]iim  at  another 
time,  Moreliouse  v.  Cotheal,  22  N.  J.  L. 
5ii.  It  may  be  that  the  cutting  and  selling 
of  timber  by  a  tenant  for  the  present  pur- 
pose of  making  necessary  repairs  on  build- 
ings already  on  the  premises  can,  at  times, 
be  sustained.  Such  a  course  accma  to  have 
been  approved  in  a  few  cases,  as  in  X»oniiB 
V.  Wilbur,  5  Mason,  13,  Fed.  Cas.  So.  8,498, 
whfre  Justice  Story  states  the  propoiition 
»s  follows:  "If  the  cutting  down  of  the 
timber  was  without  any  intention  of  re- 
pairs, hut  for  sale  generally,  the  act  it- 
self n-ould  doubtless  be  waste:  and,  if  so, 
it  would  not  be  purged  or  its  character 
changed,  by  a  subsequent  application  of  the 
proceeds  to  repairs.  But  if  the  cutting 
down  and  sale  were  originally  for  the  pur- 
pose of  repairs,  and  the  sale  was  an  econom- 
ical mode  of  making  tbe  repairs,  and  the 
most  for  the  benefit  of  all  concerned,  and 
thf  proceeds  were  bona  fide  applied  for  that 
purpose,  in  pursuance  of  the  original  in- 
trntiun,  it  does  not  appear  to  me  to  lie  pos- 
sible that  such  a  cutting  down  and  sale  can 
be  waste.  It  would  be  repugnant  to  the 
principles  of  common  sense,  that  the  tenant 
should  be  obliged  to  make  the  repairs  in 
the  way  most  expensive  and  injurious  to 
the  estate." 

Xotwithstunding  the  closing  sentences  of 
the  learned  judge,  or  rather  in  correct  in- 
terpretation of  entire  excerpt,  it  such  a 
privilege  can  be  upheld  at  all,  it  U  only 
in  very  exceptional  inatanees.  and  it  must 
be  made  to  appear  that  the  cutting  and 
sale  was  with  a  present  viciv  of  making 
needed  repairs;  that  the  profce<i«  have  been 
honestly  expended  for  such  purpose;  and 
that  no  substantial  injury  to  the  inherit- 
ance has  been  caused,  or,  as  said  in  the 
itatement,  "that  it  is  most  for  the  benefit 
of  all  concerned."  Pursuant  to  these  au- 
thorities, we  must  hold  that  there  was  er- 
ror in  the  directions  given  the  jury,  on  the 
present  nial.  There  was  no  evidence  of- 
fered that  the  cutting  and  sale  of  this  tim- 
ber, on  the  part  of  the  widow,  was  with 
the  purpose  of  making  needed  repairs,  or 
t..R.A.lfll5B. 


that  the  proceeds  were  expended  for  any 
Bueh  purpose.  On  the  contrary,  the  de- 
fendant has  been  allowed  to  justify  for  an 

act  that  ordinarily  constitutes  waste  by 
showing  in  a  general  and  indcHnite  way 
that,  during  her  tenancy,  she  has  expended 
for  repairs  an  amount  fully  equal  to  the 
value  of  the  timber  sold,  On  the  record  as 
it  now  appears,  the  defendant,  in  selling  the 
timber  for  cross-ties,  etc.,  has  prima  facie 
committed  an  act  of  waste,  and,  before  she 
can  be  excused,  it  is  incumbent  upon  her  to 
show-,  as  heretofore  intimated,  that  the  cut- 
ting and  sale  of  the  timber  was  with  the 
present  view  of  making  necessary  repairs 
on  the  property ;  that  the  proceeds  were 
honestly  e.vpended  for  the  purpose ;  and 
that  such  a  course  was  in  accordance  with 
good  husbandry  and  caused  no  substantial 
damage  to  the  inheritance. 

There   is   error   entitling   plaintiffs   to   m 
new  trial  of  the  cause:  and  it  is  so  ordered. 


C.  N.  RUTHERFORD,  Plff.  i 


A.  B.  HOLBERT. 
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Headnotes  by  Thackeb,  C. 


Sate.  —  Fixing  the  extent  of  Uabtlity 
of  the  iteveral  ohligora  to  an  agree' 
irieiiC   BM   making   it   joint,   joint   and 

I.  Introductory,  221. 
II.  General  rules  of  construction,   222, 

III.  Application  to  speciflc  contracts. 

a.  In  general.  222. 

b.  Limitation  of  contracts  otherwise 

joint,   228. 

IV.  Fro  rata,  etc..  limitations. 

a.  In  general,  220. 

b.  Doctrine  that  such  limitations  af- 

fect only  obligors,  231. 

/.  Intmductory. 

Ybe  present  note  excludes  subscription 
agreements  and  other  agreements  in  which 
there  is  no  obligee.  Subscriptions  to  corpo- 
rate stock  have  likewise  been  excluded,  as 
thev  constitute  a  somewhat  distinctive  class. 
See'  note  to  Gibbons  v.  Bente,  22  L.R.A.  80, 
as  to  this  class  of  agreements. 

Even  though  there  is  a  limitation  of  the 
liability  of  the  several  obligors  to  the 
amounts  set  opposite  their  names,  this  may 
not  affect  the  entire  contract  so  as  to  render 

Thus,  in  Buster  v.  Fletcher,  22  Idaho,  172, 
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B.ncG  with  the  rules  of  tlie  court,  served 
ftled  hie  brief,  but  tlie  defendant  in   el 
has    neither    filed    nor    offered    excuse 
failure  to   tile   brief,   the   eourt   is   not 
quired  to  search  the  record  to  find  a  theory 
upon  which  the  judgment  may  be  sustained, 
and  may  reverse  the  case  in  accordance  with 
the  praver  of  the  plaintiff  in   error  if  the 
brief  filed    appears   to    reasonably    sustain 

Joint  debtors  —  se'parnte  suit. 

2.  Where  a  joint  obligation  of  sereral 
obligors  to  pay  plaintifT  a  gpeciiied  sum  of 
money  also  sUowb  that  as  between  such 
obligors  each  is  a  principal  debtor  for  a 
apecitied  portion  of  the  whole  sura  and  is 
surety  as  to  all  the  remaining  portion 
thereof,  each  such  obligor  may  be  separately 
sued  for  such  portion  as  he  owes  as  such 
principal  debtor. 

125  Pac.  226,  an  agreement  between  a  n 
ber  of  persons  and  a  contractor,  by  the  te 
of  which  the  contractor  agreed  to  build 
construct   a   butter   factory    snd   feed   . 
for  a  stated  sum,  and  the  subscribers,  who 
signed   the   contract,   proniBcd    and   agreed 
to  pay  him  the  sum  of  $100  each  upon  the 
completion  of  the  factory  according  to  the 
terms  of  the  contract,  was  treated  as  a  joint 
obligation  on  the  part  of  all  the  signers 
far  as  the  construction  of  the  building  w 
concerned,   and   therefore   upon   the   failii 
of  the  contractor  to  complete  it  witliin  the 
time  agreed  upon  no  lesa  than  all  the  sub- 
scribers could  rescind  the  contract. 

The  contract  in  this  case,  after  reciting 
the  desire  of  the  subscritiers  for  a  factory, 
continued  that  the  subscribers  entered  into 
the  agreement  with  the  contractor  for  the 
construction  and  equipment  of  the  factory. 
In  the  following  paragraph  it  was  stated 
that  the  contract  was  not  to  he  binding  un- 
less the  full  amount  was  subscribed,  and  it 
is  "understood  and  agreed  that  no  suijacriber 
is  to  be  liable  for  a  greater  interest  in  said 
factory  when  the  same  is  completed  than 
is  represented  by  the  amount  of  his  or  her 
individual  subscription."  It  was  stated  that 
this  made  the  obligation  of  the  signers  a 
joint  contract  in  the  employment  of  the 
contractor  and  a  several  contract  with  refer- 
ence to  the   payment  to   be   made   by  each 

A  contract  similar  to  that  set  out  under 
III.  a.  Creamery,  etc,  construction  con- 
tracts infra,  except  that  there  was  no  limi- 
tation of  liability  of  the  stockholders,  was 
construed  in  Gibbons  v.  Bente,  51  Minn.  499, 
22  I,.R.A.  SO,  63  N.  W.  756,  as  being  joint, 
■o  that  no  less  than  all  the  subscribers  could 
rescind  or  repudiate  it,  although  it  may 
have  be«n  several  as  to  the  liabHity  of  the 
respective  subserihers. 

II.  General    rules   of   construction. 

The  thing  to  be  determined  in  the  con- 
struction of  contracts  is  the  intent  of  par- 
ties, and  if  when  read  as  a  whole  with  reSer- 
ence  to  the  Bubject-mattcr  and  the  occupa- 
tions of  the  parties,  it  is  reasonably  clear 
L.K.A.1B15B. 


Same  —  benefit  from  consideration. 

3.  Under  §  877,  SUt.  18B0  (g  969,  Rev. 
Laws  1910),  "where  ail  the  parties  who 
unite  in  a  promise  receive  some  benefit  from 
the  consideration,  whether  past  or  present, 
their  promise  is  presumed  to  be  joint  and 

Evidence  —  sub8<!rlptlon  —  conditions, 
i.  H'here  a  written  obligation  to  pay  a 
specified  sum  of  money  recites  that  sarac 
is  null  and  void  if  full  amount  is  not  "sub- 
scribed," and  after  defendant,  who  is  the 
second  subscriber,  has  signed  and  set  op- 
posite his  name  thereto  the  amount  of  his 
subscription,  eight  other  persons  sign  same 
and  eacli  sets  opposite  his  name  the  amount 
of  his  subscription,  so  that  the  ten  several 
sums  subscribed  amount  to  said  specified 
sum,  such  expression  in  writing  of  such 
condititm   precedent   to   the   finality   of   the 

that  only  a  limited  or  several  obligation 
was  intended  to  be  assumed  by  each  in- 
dividual obligor,  the  courts  will  recognize 
and  give  force  and  edeet  to  such  intention. 
McArthur  v.  Board,  119  Iowa,  g6-2,  93  X, 
W,  580. 

It  is  stated  in  Davis  v.  Hendrix,  50  Mo. 
App.  444,  that  in  construing  contract*  iso- 
lated phrases  or  sentences  should  not  bo 
allowed  to  govern  or  subvert  the  evident 
intention  of  the  parties  as  shown  by  the 
contract  as  a  whole;  that  if  the  whole  con- 
tract disclosea  that  as  to  any  part  of  it 
there  is  imposed  upon  the  obligors  the 
taking  of  several  duties,  words  of  joint 
obligation,  such  as,  "we  bind  ourselves," 
wilt  not  make  the  contract  joint. 

The  construction  of  a  contract  is  nothing 
more  than  a  gathering  of  the  intentions  of 
the  parties  to  it,  from  the  words  they  have 
used,  in  the  ascertainment  of  tlie  thought 
or  purpose  so  expressed,  regard  must  be 
had  to  the  whole  instrument  as  applied  to 
the  facts  and  circumstances  to  wTiich  it 
relates,  and  when  the  agreement  so  con- 
sidered reveals  some  obvious  absurdity  or 
some  repugnance  or  inconsistency  with  such 
manifest  intention,  then  to  avoid  such  con- 
sequences, but  no  further,  the  meaning  of 
tlic  particular  words  employed  may  be  modi- 
fied, e.\tcnded,  or  abridged.  Gibbons  v. 
Grinsel,  79  Wis.  366,  48  N.  W.  255. 

It  is  stated  in  Davis  &  R.  Bidg.  t  Itffg. 
Co.  V.  Barber,  51  Fed.  148,  that  a  contract 
must  be  considered  as  a  whole  in  arriving 
at  the  intention  of  the  parties,  and  if  upon 
such  consideration  the  intention  of  the  par- 
ties becomes  apparent  it  must  pre*-ail  over 
the  literal  interpretation  of  the  particular 
words,  phrases,  and  clauses. 


III.  Application  to  apeelflc  contracts, 
a.  In  general. 

In  accordance  with  the  rules  stated  in  the 
preceding  section,  the  court  in  the  follow- 
ing cases,  for  a  survey  of  the  contract  as 
a  whole,  determined  the  character  of  the 
liability  ss  to  its  being  jwnt  or  several. 
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raefutioa  and  deliver;  of  euch  writing 
does  not  exclude  oral  proof  of  other  condi- 
tions precedent,  not  wholly  repugnant  there- 
to, upon  which  defendant  signed  and  de- 
livered such  writing. 
Same  —  coiidltion  of  contract. 

5.  A  written  contract  does  not  come  into 
existence  as  such  untiJ  its  utterance  is  Una) 
tad  complete;  and  parol  evidence  to  estab- 
lish  or  refute  such  ntterance,  as  by  Bhowing 
it  was  delivered  upon  a  condition  precedent, 
is  admissible. 

Trial  —  taking  Issue  troni  Jury. 

6.  Where  the  pleadings  and  the  evidence 
prt^nt  an  issue  of  fact  in  respect  to  wlieth- 
er  a  writing  was  delivered  upon  a  condition 
precedent  to  its  elTectivenesH,  it  is  error  for 
tbe  court  to  so  instruct  the  jury  aa  to  take 


a  then 


Same  —  Inntructlona  —  effect. 

7.  Instructions  to  the  jury,  to  the  effect 
that  their  verdict  should  be  for  the  plain- 
tiff, unless  defendant  was  induced  by  fraud 
or  trickery  to  sign  the  writing  sued  on,  or 
unless  he  signed  the  same  thinking  he  waa 
signing  a  blank  paper,  and  when  he  could 
not,  by  reasonable  diligence,  have  ascertain- 
ed that  he  was  signing  more,  take  from  the 
jury  their  right  to  determine,  under  the 
issues  in  the  present  case,  whether  such 
writing  was  completely  executed  and  finally 
delivered. 

(August  25.  1914.) 

ERROR   to   the   County   Court   for   John- 
ston  County   to  review  a  judgment  in 
plaintiff's  favor  in  an  action  on  a  subacrip- 


Thus  an  agreement  by  the  patrons  of  a 
private  school  to  pay  the  teacher  certain 
iiflined  rates  of  tuition,  signed  by  the 
patrons  with  the  number  of  scholars  entered 
by  each,  was  held  to  create  a  geveri ' 
liility  of  the  subscribera,  and  therefoi 
mav  be  sued  alone.  Beck  v.  Pounds,  20 
Ga.  36. 

.^n  agreement  of  property  owners  to  pay 
tontractore  a  stated  sum  "per  front  foot  for 
paving  each  side  of  street  in  front  of  our 
property,"  signed  by  the  property  owners, 
»ho  add  to  their  signature  the  number  of 
feet  by  them  respectively  owned,  is  a  sev- 
»i\  contract,  since  it  is  apparent  that  the 


provement  in  front  of  his  property.  Combs 
T.  Steele,   80  111,  101. 

In  Landwerlen  v.  Wheeler,  106  Ind.  523, 
3  N.  E.  SS9,  wht-re  a  subscription  contract 
ior  the  building  of  a  church  was  signed  by 
1  aDmber  of  subscribere,  who  set  opposite 
their  names  certain  amounts,  it  was  held 
Ibit  the  contract  was  several,  although  it 
did  not  state  in  the  body  that  the  promise 
taa  to  pay  "the  subscription  set  opposite 
OUT  names;"  the  court  stating  that  "the 
paper  and  the  manner  of  the  subscription 
>s  clearly  indicated  the  intention  by  all  the 
parties  that  each  subscriber  should  he  liable 
and  only  liable  for  the  amount  by  him 
■ubecribed,  as  if  the  words,  "opposite  each 
oi  onr  names,"  had  been  used.  As  stated 
above,  subscription  contracts  such  as  was 
iii'elTed  in  this  case  hare  in  general  been 
excluded. 

An  agreement  reciting  in  its  introduction 
the  employment  of  a  purchasing  agent  by 
a  corporation,  and  the  agreement  by  the 
director*  of  the  company  to  become  individu- 
ally responsible  in  a  stated  sum  each  for 
goods  purchased  by  the  agent,  and  contain- 
ing in  the  body  of  the  contract  an  agree- 
Dient  as  follows;  "We  bind  ourselves  and 
rach  of  us  ...  in  the  sum  of  «2,500 
ach,  making  in  all  the  sum  of  £30,000 
-  .  .  and  we  and  each  of  us  agrees  and 
promise  that  we  will  pay  such  hope  and 
malt  hills  in  total  not  exceeding  the  sum  of 
!30,000  or  l|S,500  each,"  creates  ■  several, ' 
L8.A.iai5B, 


'  not  a  joint,  liability  on  the  part  of  the  di- 
rectors.   Boyd  v.  Kieni-le,  10  Md.  294. 

An  official  bond  for  a  stated  penalty  in 
which  the  sureties  hind  themselves  "several- 
ly for  the  sum  and  the  sum  alone  set  re- 
spectively opposite  their  names,"  signed  by 
sureties,  with  certain  amounts  set  opposite 
their  names  aggregating  the  penalty  of  the 
hond,  is  the  several  obligation  of  the  sure- 
ties, and  not  the  joint  obligation,  each  sure- 
ty being  bound  severally  for  the  gum  set 
opposite    his    name.      State   v.    Powers,    62 

An  oflicial  hond  in  which  the  sureties 
acknowledged  themselves  "jointly  and  sever- 
ally bound"  in  certain  specified  sums,  which 
followed  the  names  of  the  respective  sure- 
ties, was  treated  in  People  v.  Breyfogic,  17 
Cal.  S04,  as  rendering  the  sureties  severally 
liable  for  the  amounts  set  opposite  their 
names.  The  words,  "Jointly  and  severally," 
not  apply  to  the  sureties  inter  teae,  but 
to  the  reapcctive  sureties  in  connection  with 
the  principal  in  the  bond. 

But  in  People  v.  Love,  25  Cal.  B21,  a 
bond  containing  a  specification  of  the  sev- 
eral amounts  for  which  each  surety  bound 
himself,  followed  by  a  statement,  "for  which 
sums  respectively  .  .  .  in  the  manner 
and  in  the  proportion  hereinbefore  set  forth, 


selve 


ti  of  0 


.  and  administrators  jointly  and 
severally,  firmly  hy  these  presents,"  was 
held  to  be  a  joint  and  several  obligation 
upon  which  a  suit  might  be  brought  against 
a  part  of  the  sureties  by  virtue  of  a  statute 
providing  that  persons  severally  liable  upon 
the  same  obIi)^tion  or  incident  may  all. 
or  any  of  them,  be  included  in  the  same  ac- 
tion at  the  option  of  the  plaintiff. 

An  indemnity  bond  reciting  that  the  prin- 
cipal and  sureties  are  held  and  firmly  bound 
to  the  employer  of  the  principal  in  the  sura 
of  $30,000,  "that  is  to  say,  the  said  [prin- 
cipal] in  the  whole  of  said  sum,  above 
named,  and  the  said  [sureties]  each  as  sure- 
ty respectively  in  the  sum  of  $3,333  33-100, 
.  .  .  for  which  payment  welt  and  truly 
to  be  made  we  do  hereby  bind  ourselves,  our 
heirs,  executors,  and  administrators,  firmly 
by  these  presents,"  is  a  several  obligation 
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tioD  contract  for  the  purchase  price  of  a 
stall  ion.     Reveraed. 

The  facta  ate  stated  in  the  Commisaion- 
er's  opinion. 

Mr.  Stephen  C.  Treadwell  for  plain- 
tiff in  error. 


Thacker,  C.,  Iiled  the  following  opinion: 
Plaintiff  in   error   will   be  deBiguated   as 
defendant  and  defendant  in  error  hb  plain- 
tiff,  in   accord   with   their   respective  titles 
in  the  trial  court. 

On  July  15,  1911,  plaintiff  obtained  a 
verdict  and  judgment  against  the  defend- 
ant for  $300,  with  interest  thereon  at  6  per 
cent  per  annum  from  May  17,  1810,  in  an 
action  upon  an  instrument  in  writing. 
(vhlch  readB  as  follows; 


Seeing  it  necessary  t 

of  the  sureties,  and  not  the  joint  obligation 
of  each  surety  and  the  principal.  Commer- 
cial Nat.  Bank  v.  Gorham,  11  R.  I,  102. 

But  in  People  v.  Hartley,  21  Cal.  585,  82 
Am.  Dec.  Tr)S,  an  ofKcial  bond  reciting  that 
"we  ...  as  sureties  are  held  and  firm- 
ly bound  ...  in  the  several  Bums  as 
hereinafter  specified  and  affixed  to  our 
names,"  signed  by  the  sureties  with  certain 
specified  sums  attached  to  their  signatures, 
is  stated  by  the  court  to  bind  the  princi- 
pal and  eacli  of  the  sureties  in  the  certain 
sum  designated,  not  jointly  and  severally, 
but  only  jointly.  The  term  "severally"  aa 
used  in  the  instrument  is  atated  to  apply 
only  to  the  different  sums  which  the  parties 
respectively  specify  as  the  limit  of  the  iia- 
bilities  tliej  assume. 

An  official  bond  reciting  that  the  principal 
and  the  eureties  "are  held  and  firmly  bound 
...  in  the  sum  of  $1,000  each"  is  not 
a  joint,  but  a  several,  bond  of  the  partiea 
Middletown  v.  M'Cormick,  3  N.  J.  L.  500. 

An  official  bond  for  a  stated  sum  in  which 
the  plaintiff  is  bound  for  a  stated  sum  and 
the  sureties  are  bound  in  certain  other 
stated  sums  aggregating  the  amount  of  the 
bond  is  a  several  obligation  of  the  BUrcties. 
Collins  V.  Prosser,  1  Barn.  &  C.  082.  The 
clause  binding  the  sureties  who  were  sued 
in  this  case  read^  "And  we  [the  sureties] 
are  also  held  and  firmly  bound  in  £1,000 
each  for  which  we  bind  ourselves  and  each 
of  us  for  himself  for  the  whole  and  entire 
sum  of  f  1,000  each." 

An  agreement  by  the  renter  of  tolls  and 
his  sureties,  reciting  that  they  "do  hereby 
severally  promise,  undertake,  and  agree  to 
and  with  the  said  trustees  that  "the  renter 
of  the  tolls  should  pay  the  rent  at  the 
appointed  times,  and  perform  and  keep  the 
above-mentioned  petition,  creates  a  several 
obligation  of  the  parties.  Lee  v.  Nixon,  1 
Ad.  ft  El.  201,  3  Sev.  k  M.  441,  3  L.  J.  K. 
B.  N.  S.  100. 
L.K.A.19I5B. 


of  our  horses,  we,  the  undersigned  subscrib- 
ers, hereby  purchase  and  agree  to  pay  the 
sum  of  $3,000  to  A.  B.  Holbert  for  the  Eng- 
lish Hackney  Stallion  Ryodale  EvolutiOD. 
Payments  to'  be  made  to  A.  B.  Holbert  by 
cash  or  joint  note,  drawing  8  per  cent  in- 
terest from  date,  payable  as  follows:  $1,- 
000  one  year,  $1,000  two  years,  $1,000  three 

If  full  amount  is  not  subscribed,  this  is 
null  and  void, 
A.  B.  Holbert 

M.  J.  Jester   $  300  00 

C.  N.  Rutherford   300  00 

Z.  T.  Burton 300  00 

H.  E.  Pagan   4.)0  00 

J.  A.  Ray.  Sr 450  00 

0.  J.  Davis 300  00 

J.  H.  Duncan  450  00 

K.  C.  Johnson   300  00 

C.  D.  Bynuni  150  00 

$3,000  00 

In  Parrish  v.  State,  14  Md.  238,  a  recr^- 
niKanee  in  which  the  accused  acknowledged 
himself  indebted  unto  the  state  in  a  certain 
sum,  and  his  bail  also  acknowledged  himself 
indebted  to  the  state  in  the  same  sum, 
"which  they  and  each  of  them  acknowledge 
themselves  and  each  of  them  severalty  to 
owe  and  stand  justly  indebted  to  the  state 
of  Maryland  in  fthe  stated  sum]  which 
.  .  .  they  and  each  of  them  acknowledged 
shall  be  made  and  levied  of  tbeir  respective 
bodies,  goods  and  chattels,  lands  and  tene- 
ments,"  is  held  to  be  a  several,  and  not  a 
joint,  recognizance. 

A  contract  of  guarantors  to  guarantee 
a  debt  in  the  proportion  of  "£200  (one  half 
the  whole  debt)  each"  renders  them  several- 
ly liable.  Fell  v.  Goslin,  7  Exch.  135,  21 
L.  J.   Exch.  N.   S.   145. 

See  Williamson  v.  Chiles,  27  N.  C.  (5 
Ired.  L.)    244,  infra. 

Contracts  relating  to  the  purchase  of  horses. 

An  agreement  between  the  owner  of  a  stal- 
lion and  a  number  of  persons  interested  in 
the  purchase  of  such  a  horse,  whereby  the 
owner  agrees  to  sell  "for  83,000  to  the  un- 
dersigned subscribers,  who,  wishing  to  im- 
prove their  stock,  agree  to  pay  $100  for  each 
share  in  said  stallion,  capital  stock  $3,000 
number  of  shares  thirty,"  is  a  contract  in 
which  tlie  several  subscribers  are  severally 
liable,  and  not  jointly.  McArthur  v.  Board, 
lis  Iowa,  302,  93  N.  W.  580.  It  waa  further 
provided  in  the  contract  in  this  caae  that 
the  payments  were  to  be  made  in  cash,  or 
one  third  in  one  year,  one  third  in  two 
years,  and  one  third  in  three  years,  secured 
by  joint  and  several  notes,  with  interest. 

In  an  action  on  a  note  which  bad  been 
executed  in  pursuance  to  such  contract,  the 
court  in  City  Deposit  Bank  Co.  v.  Green, 
—  Iowa.  — ,  103  N.  \V.  ee.  followed  this 
ease,  refusing  to  make  a  distinction  between 
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The  petition  sliced  compliance  with  the 
foregoing  on  the  part  of  plaintiff,  and  that 
defendant  "without  any  cause  refuacd  to 
eiecute  a  joint  note,  and  refused  to  pay 
th«  Bsme,"  The  overruling  of  defendaot'B 
demurrer  to  the  petition  Is  assigned  as  er- 
ror; and  thie  preeents  the  question  as  to 
wbether  said  instrument  is  a  joint  obli- 
gation requiring  that  the  action  must  be 
brought  against  all  the  living  joint  obligors 
vitbin  the  jurisdiction  of  the  court.  As 
between  plaintiff  and  the  purchasers  of  the 
itailion  the  instrument  appears  to  be  a 
joint  obligation  so  as  to  bind  all  the  obli- 
gurs  (or  said  S3,000.  All  the  obligors  join 
in  t  promise  to  pay  him  the  whole  amount 
to  be  paid.  Davis  v.  Shafer  [C.  C.)  60 
?td.  TS4;  Davis  &  R.  Bldg.  &  Mfg.  Co.  v. 
Knoke,  56  Minn.  368,  67  N.  W.  62;  Field 
T.  Runk.  22  N.  J.  L.  525. 

However,  the  last  sentence  of  the  instru- 
ment, and  the  figures  set  opposite  the  names 
of  tiie  obligors,  characterize  the  instrument 

la  action  on  the  contract  and  an  action  on 
(he  note,  and  held  that  the  two  instruments 
were  executed  as  a  part  of  the  aarne  trans- 
action and  ma;  be  talien  together  in  deter- 
mining the  intent  of  the  parties.  It  was 
accordingly  held  that  the  note  was  a  sev- 
etai  note,  binding  the  aubaeribers  for  the 
imount  subscribed  for  by  them  respectively. 
But  iD  a  subsequent  report  130  lows,  :j84, 
106  N,  W.  942,  the  contract  was  held  ioad- 
mitsible  to  vary  the  note.  The  notes  ap- 
pirently  contained  no  limitation  of  the  sign- 
ers' hability,  hence  are  not  within  the  scope 
of  the  present  discussion. 

But  in  Rumsey  v.  Fox,  15g  Mich.  S4S,  122 
N.  W.  526,  a  joint  and  several  note  given 
in  payment  of  a  stallion  by  the  purchasers 
thereof  in  pursuance  of  a  contract  reciting 
Ihat  "we,  the  undersigned,  ...  do  here- 
by agree  to  take  the  amount  of  stock  set 
opposite  our  respective  names  for  the  pur- 
pose of  purchoaing  the  .  ■  ■  stallion 
...  for  the  sum  of  $2,600  in  shares  of 
(200  each,  and  agree  to  give  our  joint  notes 
in  payment  for  the  said  stallion,"  was  held 
to  be  unambiguous,  and  not  to  be  explain- 
able by  parol  evidence  showing  that  the  par- 
ties construed  the  contract  as  the  several 
contract  of  the  various  subscribers. 

Creamery,  etc.,  conHtmction  contracts. 

This  question  arises  frequently  in  agree- 
Bients  for  the  construction  of  creamery,  but- 
ter, and  cheese  factories,  and  factories  of 
limilar  kind.  The  most  common  form  of 
these  EootTacte  consist  of: 

Itt.  An  agreement  between  the  builders 
ud  subecribers  that  the  builders  erect  the 

2d.  A  .stipulation  of  the  amount  of  con- 
tract price. 

3d.  An  agreement  by  the  subscribers  to 
pay  the  amount  of  the  contract  price. 

4tli.  A  stipulation  for  the  organization  of 
L,RA,1915B.  1 


as  a  species  of  subscription  contract,  when 
completely  executed  and  delivered,  in  which, 
as  between  the  obligors,  each  should  pay 
the  amount  set  opposite  hla  name  as  the 
amount  of  his  individual  subscription,  so 
that  as  between  them  each  is  a  principal 
debtor  for  such  amount  and  a  mere  surety 
for  his  co-obligors  in  respect  to  the  other 
portion  of  the  joint  indebtedness.  It  tiius 
appears  that  while  the  obligation  to  plain- 
tit!  is  a  joint  one,  the  instrument  discloses 
a  somewhat  qualifying  state  of  facta  and 
a  special  and  equitable  reason  for  permitting 
plaintiff,  at  his  election,  to  treat  it  as 
several  as  against  each  obligor  to  the  ex- 
tent of  his  individual  Eubscription,  that 
is,  it  shows  that  he  is  a  principal  debtor 
as  between  the  joint  obligors,  and  that  his 
co-obligors  are  his  suretiee  to  that  extent, 
and  this  action  deprives  him  of  no  right, 
and  the  plaintiff  only  demands  of  him  an 
amount  he  is  ultimately  and  in  all  events 
bound  to  pay. 

a  corporation  to  conduct  the  business,  fix- 
ing the  amount  of  capital  stock  at  not  less 
than   the  amount  subscribed. 

5th.  A  provision  for  the  issuance  to  the 
subscriber  of  shares  in  proportion  to  their 
paid-up  interests. 

tith.  A  limitation  of  liability  of  each 
stockholder    to    the    amount    subscribed    by 

Such  contracts  have  been  held  to  impose 
a  several,  not  a  joint,  liability  upon  the 
obligor  to  the  builder.  Davis  t  R.  BIdg. 
&  Mfg.  Co.  v.  Hillaboro  Creamery  Co.  10 
Ind.  App.  42,  37  N.  £.  549 ;  Davis  k  R.  BIdg. 
&  Mfg.  Co.  V.  Booth,  10  Ind.  App.  364,  37 
N.  E.  818;  Davis  A  R.  BIdg.  A  Mfg.  Co.  v. 
McKinney,  11  Ind.  App.  698,  38  N.  K.  1093; 
Waddy  BluegrasB  Creamery  Co.  v.  Davis- 
Rankin  BIdg.  k  Mfg.  Co.  103  Ky.  579,  45 
S,  \V.  895;  Davis  t  R.  BIdg.  &  Mfg.  Co.  v. 
Murray,  102  Mich.  217,  00  N.  W.  437; 
Davis  k  R.  Eldg,  k  Mfg.  Co.  v.  Cupp,  89  Wis. 
673,  62  N.  W.  520;  Davis  &  R.  BIdg.  k  Mfg. 
Co.  V.  Barber,  51  Fed.  148;  Davis  k  R.  BIdg. 
&  Mfg.  Co.  Y.  Jones,  14  C.  C.  A.  30,  32  U. 
S.  App.  32,  6S  Fed.  124. 

See  Gibbons  v.  Bente,  51  Minn.  409,  22 
L.R.A.  80,  53  N.  W.  750,  supra,  I. 

The  only  clause  in  this  contract  expressly 
limiting  the  obligors'  liabili^  is  that  each 
stockholder  shall  be  liable  only  for  the 
amount  subscribed  by  him,  following  the 
provisions  relating  to  the  organization  of 
the  corporation.  Notwithstanding  the  posi- 
tion of  this  cause,  it  has  been  held  that  it 
evidently  relates  to  the  liability  on  the  con- 
tract, and  not  to  liability  on  account  of 
the  stock  subscription.  Davis  k  R.  BIdg. 
k  Mfg.  Co.  V.  Hillsboro  Creamery  Co.  supra. 
It  is  stated  in  Waddy  Bluegrass  Creamery 
Co.  V.  Davis'Rankin  BIdg.  k  Mfg.  Co.  supra, 
that  to  make  the  contract  joint  would  ren- 
der nugatorv  this  clause.  This  stipulation 
ia  stated  in  Davis  k  R.  BIdg.  k  Mfg.  Co. 
V.   Barber,   supra,   to   clearly   manifest   the 
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2-2Q 


OKLAHOMA  SUPREME  COURT. 


A  joint  contract  will  be  treated  in  equity 
as  joint  and  several  where  there  is  a  special 
and  equitable  reaEon  for  so  treating  it  (9 
Cjc.  664,  and  cases  cited  in  notes):  and, 
where  a  joint  contract  shows  upon  its  face 
that  as  between  the  obligors  one  is  ulti- 
mate! j  bound  as  principal  for  a  specified 
amount  and  ought  to  contribute  that 
amount  as  his  sliare  of  the  indebtedness,  he 
cannot  be  heard  to  complain  if  he  is  sued 
alone  for  only  that  amount.  (Id.  and, 
among  the  others,  Pickersgjll  t,  Lahens,  16 
Wall.  140,  21  L.  ed.  119.} 

The  conclusion  we  have  reached  as  to  the 
several  liability  of  each  of  the  subscribers 
seems  also  to  be  in  accord  with  and  re- 
quireti  by  §  877,  Slat.  1890  (S  969,  Rev. 
Laws     1910),     which     reads     as     follows: 


"Where  all  the  parties  who  unite  in  a  prom* 
ise  receive  some  benefit  from  the  considera- 
tion, whether  past  or  present,  their  promise 
is  presumed  to  be  joint  and  several." 

See  Schowalter  v.  Beard,  10  Okla.  454, 
03  Pac.  687. 

It  thus  appears  that  there  was  no  error 
in  overruling  the  demurrer  to  the  petition. 

The  defendant  answered  by  general  denial 
and  further  by  alleging  in  effect:  (1)  That 
plaintiff  did  not  deliver  the  stallion;  (2) 
that,  although  defendant  may  have  written 
his  name  where  it  appears  on  said  instru- 
ment, he  did  not  sign  said  instrument,  nor 
any  contract,  but  wrote  his  name  upon  what 
plaintiff  represented  and  what  appeared  to 
him  to  i)e  a  blank  sheet  of  paper,  on  a  tab- 
let,  presented   to   him   by   plaintiff    {while 


purpose  to  make  the  obligors  liable  only  for 
the  amounts  set  opposite  their  respective 
uamea.  This  clause  was  well  calculated  to 
conflrm  the  impression  that  each  obligor 
should  be  liable  only  for  the  amount  set 
opposite  his  name,  according  to  the  court 
in  Davis  &  R,  Bldg.  it,  Mfg.  Co.  v.  Jones, 

In  Chicago  Bldg.  &  Mfg.  Co.  v.  Graham, 
23  C.  C.  A.  057,  41  U.  S,  App.  680,  78  Fed. 
83,  the  limitation  of  liability  was  that 
"each  stoeltholder  shall  be  liable  to  the  cor- 

E oration  only  for  the  amount  subscribed  by 
im,  and  no  more."  It  also  contained  the 
clause,  "for  the  full  performance  of  our 
respective  parts  of  the  above  contracts,  we 
bind  ourselves,"  etc.,  as  was  contained  in 
Gibbons  v.  Grinscl,  infra.  The  contract 
also  contained  an  agreement  that  "there 
shall  be  no  waiver  of  original  and  joint  lia- 
bility until  the  contract  price  is  fully  paid." 
It  was  nevertheless  held  to  be  the  several 
obligation  of  the  subscribers. 

The  fact  that  the  signatures  were  under 
a  heading  providing  places  for  the  "name  of 
Bubscribers,"  "number  of  shares,"  and 
"amount  of  stock  after  incorporation,"  was 
held  to  be  some  indication  that  the  liabil- 
ity was  to  be  several,  in  Chicago  Bldg.  k 
Mfg.  Co.  V.  Graham,  supra.  See  bearing 
given  this  fact  in  Davis  v,  Shafer,  intra. 

In  the  contract  involved  in  Davis  v.  Ra- 
venna Creamery  Co.  48  Neb.  471,  67  N,  W. 
430.  the  limitation  of  the  liability  of  the 
subscribers  appeared  immediately  after  the 
agreement  of  the  contractor  to  erect  the 
factory  for  the  stipulated  amount,  and  in 
these  "words.  "And  it  is  hereby  understood 
that  subscribers  are  liable  only  for  amount 
and  number  of  shares  signed  by  them,  shares 
to  be  for  $1S0  each."  This  contract  was 
signed  by  the  subscribers  and  followed  by  , 
the  numbers  of  shares  each  subscriber  took.  ' 
It  wae  held  to  impose  a  several  liability 
upon  the  subscribers,  and  not  a  joint  lia- 
bility. The  limitation  of  liability  of  the 
subscribers  in  this  case  was  written  into  the 
printed  contract,  and  reference  is  made  to 
the  rule  of  construction  that  a  written  stipu- 
lation will  prevail  over  a  plaintiff's  provi- 
.  sion;  but  the  court  construed  the  contract 
I.,R,A.1915B. 


as  a  whole,  and  comes  to  the  conclusion 
that  it  imposes  a  several  liability,  as  above 
stated. 

The  contract  involved  in  Davis  v.  Bel- 
ford,  70  Mich,  120,  37  N.  W.  919,  varied 
from  the  foregoing  in  that,  after  providing 
for  tJie  orguiization  of  the  corporation,  it 
was  provided  that  stock  be  issued  to  the 
subscribers  "to  tbe  amount  of  their  subserip- 
tion  hereunto  annexed,"  but  tliere  was  no 
limitation  of  the  liability  of  the  stockholders 
to  tbe  amount  subscribed.  The  only  liability 
in  fact  contained  in  the  contract  appeara 
after  the  provision  for  the  organization 
of  the  corporation.  Here  it  is  provided  that 
no  assessment  shall  he  made  on  the  stock- 
holders of  the  company  for  its  indebtedness, 
nor  "shall  the  private  property  of  said 
stockholders  be  liable  for  such  indebtedness 
(except  that  which  is  hereby  created  and 
to  be  paid  to  the  parties  of  the  first  part) ," 

Parol  evidence  was  introduced  of  the  cir- 
cumstances under  which  the  signatures  to 
tbe  contract  were  obtained,  certain  letters 
bearing  upon  the  obtaining  of  the  signatures 
to  the  contract  were  also  introduced,  and  the 
entire  contract,  being  considered  in  tbe  light 
of  such  evidence,  was  held  to  be  a  several 
contract,  and  not  a  joint  one.  The  amounts 
of  the  subscriptions  of  the  respective  sub- 
scribers followed  their  names  upon  the  con- 

The  contract  involved  in  Gibbons  t.  Grin- 
sel,  79  Wis.  366,  48  N.  W.  255,  did  not  con- 
tain a  timitation  of  liability  as  was  con- 
tained in  the  usual  form  of  contract  set 
forth  above.  The  language  here  was,  "We, 
the  Bubscribers  hereto,  parties  of  the  sec- 
ond part,  agree  to  pay  the  above  amount," 
and  "for  a  faithful  and  full  performance  of 
our  respective  parts  of  the  above  contract 
we  bind  ourselves,"  etc.  ThiB  wae  followed 
by  the  name  of  each  subscriber  with  the 
amount  of  his  particular  subscription,  and 
the  contract  was  held  a  several  obligation 
of  tbe  respective  subscribers. 

There  was  no  limitation  of  the  liability 
in  the  contract  involved  in  Davis  v.  Hendrix, 
69  Mo.  App.  444,  except  that  resulting  from 
the  addition  of  the  amount  of  the  subscrip- 
tion after  the  names  of  the  Bubscribers,  but 
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the  Torda  ot  jialJI  inalrtiiutnt,  if  tben  upon 
the  umc,  were  unkMown  to  him,  and  were 
by  trick  end  [raid  in  eome  way  concealed 
[lam  bis  view)  (or  tiie  sole  purpoee  o/  lur- 
aiihing  plaintiff  a  memorniidum  of  bis 
nine  and  tlie  amount  he  was  witling  to 
subscribe  in  the  event  plaintiiT  etiould  pro- 
cure other  satisfactory  and  additional  sub- 
scribers to  'join  him  iii  tlic  purchase  of 
»aid  stallion,  and  so  that  the  plaintiff  might 
be  aided  iiy  liis  naaie  in  procuring  Hueh 
additional  subscribers;  sod  (3)  that  if  de- 
lendant  signed  said  iustrument,  he  did  not 
ili'liver  it,  except  upon  the  coodition  prece- 
dent that  the  plaintiff  should  procure  in  all 
ten  Gnanrially  responsible  and  otherwise, 
to  biin  and  each  to  all  the  others,  aatisfac- 
torj  subscribers,  who  would  keep  the  atat- 

Ihe  contract  nas  held  several;  the  court 
being  of  the  opinion  that  thore  could  be  no 
object  in  the  subscribers  specifying  tlie 
amount  opposite  each  of  their  Dames  if  it 
serf  not  that  the  amount  of  liability  was 
limited  by  the  amount  so  specified,  that  if 
Ibc  amount  was  not  so  limited,  and  was  not 
so  intended  and  underatood,  it  would  hav-c 
heen  much  more  direct  and  simple  to  have 
merely  subscribed  to  the  contract  without 
mow.  The  court  said:  "When  the  subscrib- 
ers set  opposite  their  names  the  amount  of 
their  BulMcription,  it  has  effectually  limited 
the  liability  of  each  as  if  such  amounts  had 
been,  in  words,  limited  in  the  body  of  tlie 
contract." 

In  Frost  V.  Williams,  2  S.  D.  4r>7,  50  N. 
W.  BG4,  an  agreement  by  a  huilder  tiD  con- 
struct a  cheese  factory  for  $300,  containing 
a  ffuaranty  by  a  number  of  farmers  in  the 
iollowiug  language:  '*V\'e,  the  undersigned 
farmers  of  McC^mik  county,  Dakota,  guar- 
antee the  said  A,  W.  Frost  the  above-named 
$uia  of  money,  and  to  furnish  the  milk  from 
ihe  number  of  cows  set  opposite  our  names," 
and  signed  by  the  farmers,  wlio  followed 
Iheir  signatures  by  a  stated  number  ot  dol- 
lars, is  held  to  create  a  several  obligation  on 
the   part  of  the   farmers   signing   the  con- 

A  contract  similar  in  many  respects  to 
that  dimusaed  in  Davis  v.  Betford,  70  Mich. 
120,  37  N.  W.  919,  and  Gibbons  v.  Qrinsel, 
>.upra.  was  involved  in  Davis  v.  Shafer,  50 
Fed.  764.  There  was  thia  difference,  how- 
ever, that  the  contract  in  the  Davis  v.  Shafer 
rase  did  not  contain  the  language  relied 
upon  by  the  courts  as  a  limitation  in  the 
two  other  cases.  The  contract  in  the  Shafer 
Case  was  held  to  be  the  joint  contract  of 
the  subacribers.  A  state  statute  is  referred 
to,  but  not  set  out,  it  being  stated  that 
by  tbe  enpress  provision  of  this  statute  the 
"jntract  is  joint  and  several.  It  is  pointed 
out  by  the  court  that  the  subsequent  pro- 
vision of  the  contract  respecting  the  organi- 
Bltion  of  the  corporation  in  no  wise  affected 
tbe  liability  of  the  subscrilierB  under  the 
preTious  part  of  the  contract;  that  this  was 
a  matter  between  themselves  as  to  how  their 
interests  in  and  to  the  joint  property  thua 
L.R.A.19IjF. 


lion  at  Tishomingo;  but  that  the  plaiutiff 
failed  to  procure  the  requisite  satisfactory 
additional  subscribers,  and  the  contract  was 
never  consummated,  nor  any  writing  thereof 
unconditionally  delivered.  Although  tbe  an- 
swer is  somewhat  vague  and  uncertain  in 
this  respect,  We  think  it  appears  therefrom 
that  it  is  intended  to  allege  a  conditional, 
if  any,  delivery  in  substance  and  effect  as 
stated. 

The  answer  does  not  deny  that  the  requi- 
site number  of  subscribers  were  secured 
and  the  requisite  amount  subscribed  (al- 
though evidence  was  introduced  for  tbe  pur- 
pose of  doing  this  and  an  instruction  was 
requested  and  refused  embodying  a  ques- 
tion in  this  regard)  ;  and  the  only  particu- 
lar in  which  the  subscribers  who  were  pro- 


acquired  should  lie  secured.  The  heading 
to  the  subscription  list,  vii.,  "amount  of 
stock  after  incorporation,"  is  referred  to 
and  stated  to  show  ttiat  the  subscriber  did 
not  become  such  stockholder  until  after  in- 
corporation, and  that  this  act  depended  up- 
on himself  and  was  beyond  the  control  of 
the  contractors. 

fn  Davis  &  R.  Bldg.  &  Mfg  Co.  v.  Barber, 
51  Fed.  148,  the  court  criticizes  the  decision 
in  Davis  v.  Shafer.  The  contract  however, 
in  the  Barber  Case  contains  the  provision 
that  "it  is  herein  agreed  that  each  stock- 
holder shall  be  liable  only  for  the  amount 
subscribed  by  him,"  a  clause  which  is  absent 
from  the  contract  in  the  Shafer  Case;  the 
court  in  the  Barber  Case  stated  the  fact 
that  each  subscriber  had  written  after  his 
name  the  amount  subscribed  by  him  whs 
cogent  evidence  that  he  meant  to  become 
liable  for  no  more,  and  this  of  course  is  di- 
rectly contrary  to  the  holding  in  the  Shafer 
Case,  tor  the  amount  was  there  written  after 
the  name  the  same  as  in  the  Barber  Case; 
but  in  the  Barber  Case  there  was  an  addi- 
tional clause  limiting  the  liability  not  con- 
tained in  the  Shafer  Case;  and  thus  an  in- 
dication, not  present  in  the  Shafer  Case, 
or  an  intention  ot  the  parties  to  limit  the 
liability  to  a  several  liability,  and  not  a 
joint   one. 

Davia  v.  Shafer  has  been  critized  in  other 
decisions  as  well.  The  decision  iu  that 
case  is  based  upon  the  written  contract 
that  was  before  the  court  tor  construction, 
and  upon  this  basis  the  decision  is  unassail- 
able. The  decisions  contrary  to  it  take  into 
consideration  the  circumstances  under  which 
the  contract  was  given,  and  interpret  the 
written  contract  in  the  light  of  these  cir- 
cumstances. They  do  not  coniine  themselves 
strictly  to  the  contract  as  contained  in  the 
writing.  The  latter  method  of  interpreting 
contracts  has  come  to  be  thnt  commonly 
accepted  by  the  courts,  at  least  when  applied 
to  contracts  such  as  are  covered  in  the  pres- 

A  contract  for  the  erection  of  a  creamery 
in  which  the  snbaeribers  agree  to  pay  the 
sums  severally  set  opposite  their  names,  and 
which   contains  the  further   provision   that 
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cured  after  defendant  signed  were  unsatla- 
fectary  is  indicated  in  the  foregoing  atato- 
ment  in  rcspeet  to  the  contents  of  tlie 
anaiver.  The  answer,  unaided  by  the  pe- 
tition, would  not  show  wlien  defendant 
signed  said  instrument  in  relation  to  ilia 
cosubscri1>cra ;  but  it  may  be  inferred  from 
the  copy  of  eaid  instrument  attached  to  the 
petition  that  he  was  the  second  of  said 
obligors  to  sign  the  same,  so  that  the  eight 
whose  names  and  subscribed  amounta  fol- 
low Ills  were  not  parties  to  the  instrument 
at  the  time  lie  signed  same, 

TUe  instrument  sued  on  imports  that 
there  was  a  delivery  of  the  stiillion,  so  that 
the  burden  waa  upon  defendant  to  ahow 
that  there  waa  no  delivery,  and  the  evidence 
indisputably   shows   delivery,   so   that   this 


was  not  an  issue  for  the  jnry ;  but  there 
was  evidence  adduced  by  defendant  tending 
to  support  eacli  of  the  other  propositions 
asserted  in  the  answer,  and  the  defendant 
was  entitled  to  have  the  jury  determine 
the  issues  thna  presented  by  both  the  plead- 
ings and  the  evidence. 

The  court  in  effect  instructed  tlie  jury: 
<1)  That  if  they  found  that  defendant  waa 
induced  by  fraud  or  trickery  to  sign  the 
contract,  if  they  found  that  he  did  sign  it, 
their  verdict  should  be  for  him,  otherwise 
it  should  be  for  the  plaintiff;  (2)  .  ,  . 
(3)  that  if  defendant  signed  the  contract 
"he  is  bound  by  it,  and  lie  cannot  escape 
liability,  altliougli  he  did  not  read  it,  and 
although  he  thought  he  was  signing  a  blank 
paper,  if  it  appears  that  by  the  use  of  rea- 


25  per  cent  of  the  contract  price  is  to  be 
paid  in  cash,  40  per  cent  to  be  settled  by  a 
good  approved  joint  note  payable  in  three 
months,  and  35  per  cent  to  be  settled  by 
good  approved  joint  notes  payable  in  six 
months,  creates  a  joint  obligation  upon  sub- 
scribers. Davis  &  B.  Bldg.  Il  Mfg.  Co.  v. 
Knoke,  55  Minn.  368,  57  N.  W.  02. 

An  agreement  of  contractors  to  erect  a 
creamery  for  S>5,000,  followed  by  the  agree- 
ment of  the  subscribers  as  follows:  "We,  the 
subscribera  hereto,  parties  of  the  second 
part,  agree  to  pay  the  above  amount  for 
said  creamery  when  completed,"  was  treat. 
ed  as  the  joint  agreement  of  the  suliecrib- 
era,  in  Davia  v.  Bronson,  2  N.  D.  300,  IB 
L.R,A.  6o5,  33  Am.  St.  Rep.  783,  50  N.  W. 
836. 

The  limitation  of  liability  by  placing  the 
ajnount  of  the  subscription  opposite  certain 
names  on  sucli  a  contract  mav  have  the 
effect  of  rendering  severally  liable  other  per- 
sons whose  signatures  are  not  followed  by 
the  amount  of  their  subscriptions. 

Thua  an  agreement  for  the  construction  of 
a  creamery  which  provided  that  the  contract 
price  waa  to  be  payable  in  cash  or  by  joint 
negotiable  note  or  notes  and  which  is  signed 
i>y  a  number  of  aubaeriliera,  who  limit  their 
liability  by  stating  the  amount  of  their  sub- 
scriptions after  their  names,  and  by  others 
who  do  not  state  the  amount  of  their 
suliscriptions,  was  held  to  create  a  several 
liability  on  the  part  of  those  not  stating 
the  amount  of  their  aubscription  in  Cornish 
v.  West,  82  Minn,  107,  52  L.R.A.  365,  84  N. 
VV.  750. 


In  the  above  caaes,  the  courts  arrived  at 
the  judgment  after  considering  the  contract 
as  a  whole  without  particular  reference  to 
the  clause  limiting  liability,  except  aa  other- 
wise noted. 

In  some  cases  it  is  assumed  that  but  for 
the  fixing  the  extent  of  liability  of  the  sev- 
eral subscribers,  the  contract  would  he  joint, 
the  words  of  limitation  beiog  regarded  as 
I.,E.A.iai5B. 


sufficiently  indicative  of  the  intention  to 
make  the  contract  a  several  one. 

The  addition  of  the  words,  "and  will  pay 
the  sum  annexed  to  their  names  for  the 
purposes  aforesaid,"  in  an  agreement  by  a 
large  number  of  settlers  to  pay  a  stated 
sum  for  the  services  of  an  attorney  in  hav- 
ing a  certain  claim  rejected,  limits  the 
liability  of  the  parties  signing  the  accept, 
ance  to  the  sums  respectively  set  down  by 
them.  Mobs  v.  Wilson,  40  Cal.  150.  After 
referring  to  the  fact  that  the  signers  of  tile 
agreement  were  settlers  upon  the  land,  the 

1  continued:  "They  had  no  joint  inter. 

in  the  subject  of  the  controversy; 
.  there  was  no  relation  between  them 
that  would  make  it  probable  that  they  would 
be  willing  to  undertake  for  each  other,  but 
the  contrary  .  .  .  they  certainly  had,  so 
far  as  appears,  no  joint  estate  or  claim,  and 
were  not  engaged  in  a  joint  enterprise  or 
undertaking." 

An  agreement  by  the  purchasers  of  a 
printing  press  and  printing  material,  to  pay 
the  vender  the  purchase  price  "in  manner 
hereinafter  specified,"  payment  to  be  made 
in  instalments,  and  "each  of  the  said  first 

Sarties  to  be  held  personally  responsible 
)r  one  fourth  of  the  said  $1,500,"  creates 
a  several  liability  on  the  part  of  purchasers, 
and  is  not  a  joint  obligation.  Larkin  v. 
Butterfield,  29  Mich.  254. 

The  agreement  of  a  number  of  grain 
growers  with  one  wlio  undertook  to  secure 
a  reduction  of  freight  rates  for  shipping 
grain,  to  pay  to  such  person  one  half  the 
reduction  secured  upon  grain  grown  for  sale 
by  the  growers,  but  containing  a  provision 
that  the  growers  shall  not  be  deemed  sure- 
ties, one  for  the  other,  upon  the  contract, 
creates  a  several  liability  rendering  the 
signers  liable  only  for  the  amount  eompute<l 
on  the  respective  crops  of  each.  Gaines  v. 
Vandecar,  59  Or.  187,  US  Pac.  721.  1122. 

The  court  in  Davis  v.  Ravenna  Creamerv 
Co,  48  Neb.  471.  fl7  N.  W.  436,  supra,  men- 
tions certain  clauses  in  the  contract,  and 
states  that  if  these  clauses  were  construed 
by  themselves  the  undertaking  of  the  sub- 
scribers would  be  a  joint  one,  but  in  view 
of  the  stipulation  limiting  the  liability  aa 
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cutiHblc  diligence  be  could  have  ascei'tained 
nhat  the  contract  waa  that  he  waa  eigning. 
a  the  law  requires  every  man  wiio  can  read 
iDd  write,  and  ia  in  poaseaaion  of  his  facul- 
ties, to  uae  ordinary  and  accesaible  means  of 
infornilng  himself  of  the  centcots  of  any 
instrument  tliat  be  signs."  These  inatruc- 
lions  eliminate  from  the  issues  triable  to 
[be  jury  the  question  as  to  whether  the  con- 
tract was  completely  executed  and  uncondi- 
tional ly  delivered,  and  are  erroneous  at 
kttst  in  this  respect. 

The  last  senttnce  of  the  contract  (*'if 
full  amount  ia  not  subscribed  thia  is  null 
and  void")  stated  a  condition  precedent 
l*nd  not  a  condition  aubacquent)  to  the 
comptete  execution  and  final  delivery  of  the 
d  on  as  the  contract  of  the 


parties  tliereto,  and  n'e  have  thought  it 
a  serioua  question  if  sutb  an  expression  in 

the  writing  itself  doea  not  exclude  all  oth- 
er conditions  precedent  to  ita  finality;  but, 
although  we  deem  it  unneccsiuiry  to  deter- 
mine whether  this  expressed  condition  pre- 
cedent would  exclude  others  wholly  repug- 
nant thereto,  we  think  it  does  not  exclude 
tbe  condition  that  the  plaintiff  should  pro- 
cure f^uancially  responsible  and  otiicrwise 
satisfactory  subscribers  who  would  keep 
tbe  stallion  at  Tishomingo,  nor  any  other 
condition  precedent  not  wholly  repugnant 
to  that  expressed  in  the  writing,  \^'are  v. 
Allen,  128  U.  S.  590,  32  L.  ed.  563,  9  Sup. 
Ct.  Rep.  174;  Golden  v.  Meier,  129  Wis.  14, 
liO  Am.  St.  Rep.  935,  197  N.  W.  27;  Elas- 
tic Tip  Co.  V.  Graham,   174  Slass.  507,  53 


stated  above  and  eonatruing  the  entire 
contract  together,  the  limitation  is  several. 

In  the  following  cases  the  words  of  limi- 
Ution  used  were  held  not  suiTiciently  indiea- 
lire  of  BO  intention  that  the  contract  should 
be  the  several  one  of  tbe  obligors,  and  there- 
lore  it  remained  joint. 

Thus,  an  agreement  for  the  building  of  a 
which  the  contractor  agreed  to  build 


1  Bliip  of  c< 


r  persons  "agreed  to  pay"  according 
10  certain  terms  signed  by  the  parties  with 
Ibc  words,  ''three  eighths,"  "one  eighth,"  and 
'one  sixteenth,"  respectively,  opposite  the 
names  of  the  parties  other  than  the  con- 
tractor, waa  held  the  joint  contract  of -par- 
tirii  for  whom  the  ship  was  being  built, 
[be  proportional  part  of  the  ship  which 
ndi  defendant  waa  to  take,  and  which  wu 
indicated  bj'  the  words  set  opposite  his 
name,  was  not  regarded  as  suflicient  to  ahow 
an  intention  to  limit  the  liability  of  each  de- 
fendant to  his  proportion  of  the  ship,  and 
therefare  they  could  not  control  the  general 
'uiguage  used  in  the  contract.  It  is  stated 
ibat  these  words  may  serve  to  show  the  rela- 
tion Bubsisting  lietween  the  parties  of  the 
fcond  part  of  the  contract,  but  they  rnnot 
'«  permitted  to  subvert  or  even  modify  the 
unambiguous  terms  as  made  by  the  parties 
ibemselveg,  Ripley  v.  Crookcr,  47  Me.  370, 
U  .\m.  Dec.  431. 

An  agreetueiit  between  three  persons  and 
■  committee,  for  the  purchase  of  a  wharf 
lid  boat,  that  it  the  cost  thereof  exceed  the 
amount  which  the  committee  is  authorised 
to  spend,  the  three  persons  "will  bear  and 
pay    .     .  one  half  the  amount  of  their 

•aid  contracts,"  creates  a  joint  liability  on 
tbe  part  of  the  three  persons,  although  it  is 
lollowed  by  the  provision  that  "it  is  the 
mutual  agreement  of  the  parties  hereunto 
ibit  the  above  contemplated  advances  shall 
^  paid  equally  by  the  siiliscribing  persons, 
•Qd  tbat  all  profits  and  losses  arising  from 
iiati  advances  shall  be  divided  or  borne 
"inally  by  the  subscribers  hereto;"  the 
i-ourt  being  of  the  opinion  tbat  this  latter 
'lause  does  not  annul  or  control  the  plain 
and  direct  stipulation  by  which  tiie  three 
IxTHons  stipulated  in  a  certain  event  to  pav 
L.R,A.1915B. 


coming  bail  for  a  prisoner,  which  recites 
that  "we,  the  subscribers,  hereby  agree  to  in- 
demnify .  .  .  for  all  damages  and  costs 
that  may  accrue  ...  by  reason  of  said 
M  having  become  bail  for  T,"  signed  by  the 
parties,  who  follow  their  signatures  by  the 
respective  amount  of  their  subscriptions, 
is  joint  obligation  of  the  subscribers.  Me- 
Cullis  V.  Thurston,  27  Vt.  590.  It  ia  sUtcd 
by  the  court  that  the  sums  may  have  been 
alfixed  to  the  respective  names  of  the  sub- 
scribers to  regulate  tbe  principles  or  rate  of 
contribution  among  themselves  upon  giving 
the  plaintiff  his  full  indemnity. 

See  Wood  v.  Farmer,  200  Mass.  209,  88 
X.  E.  2S7,  infra. 

ir.  Pro  rata,  etc.,  Hinitatlon«. 

a.  In   general. 

Contracts  are  frequently  made  in  which 
tbe  several  parties  oasume  a  pro  rata  or 
proportional  share  of  the  entire  amount 
called  for  by  the  contract.  Thia  is  some- 
times the  case  in  agreements  of  abutting 
property   owners   for    street   improvements. 

In  Combs  v.  Steele,  80  111,  tOl,  it  is  stated 
by  the  court  that  contracts  will  be  con- 
strued to  be  joint  or  several,  as  the  case 
may  be,  where  the  intent  of  the  respective 
parties  appears  on  the  face  of  such  obliga- 
tion, and  that  that  construction  will  be 
adujited  which  is  most  conKistent  with  the 
words  employed  to  express  tlie  undertaking 
of  the  several  parties.  It  waa  accordingly 
held  in  thia  ease  where  property  owners 
had  contracted  witli  a  contractor  for  the  im- 
provement of  a  street  in  front  of  their  prop- 
erty at  BO  much  per  front  foot,  and  bad 
signed  the  contract,  following  tlieir  signa- 
tures by  the  number  of  feet  owned  by  them, 
that  it  was  apparent  that  the  intention  of 
the  parties  was  to  bind  themselves  severally 
for  tJie  number  of  feet  in  front  of  their  re- 
spective properties. 

In  O'Connor  v.  Hooper,  102  Cal.  528,  36 
Pac.  939,  three  owners  of  land  abutting  — 
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N.  E.  315i  Boston  Woven  Hose  &.  Rubber 
Co.  V.  Graham,  135  Mass.  507,  71  N.  E.  117; 
WilBon  V.  Powers,  131  Mass.  539;  Reynolds 
V.  Robinson,  110  N.  Y.  654,  19  N.  E.  127. 

In  4  Wigmore  on  Evidence,  §§  2408-2410, 
and  3  Jones's  Commentaries  on  Evidence, 
S  471,  will  be  found  a  thorough  elucidation 
of  the  principle  upon  which  parol  evidence 
is  admitted  to  show  tliat  a  written  instru- 
ment was  never  executed  and  delivered  in 
a  way  to  bind  the  parties  by  its  terms. 

In'4  Wigmore,  g  2408,  supra.  It  is  said: 
"A.  legal  act  does  not  come  into  existence 
as  such  until  its  utterance  is  final  and 
complete.  AH  t  ran  sact  ions  require  an 
appreciable  lapse  of  time  for  their  fulHl- 
luont;  most  important  transactions  in  writ- 
ing are  consummated  only  after  successive 
inchoate  acts  of  preparation,  drafting,  and 
revision,  iloroovcr,  the  written  terms  may 
be  prepared  with  a  precision  which  leaves 
nothing  to  alt«T  (as  it  turns  out),  and 
still  may  be  for  a  while  retained  for  reflec- 
tion or  submitted  for  suggestion,  without  as 


yet  any  final  adoption.  Until  some  finality 
of  utterance  takes  place,  there  is  no  legal 
act.  Whenever,  therefore,  certain  conduct 
or  writing  is  put  forward  against  a.  party 
aa  his  purporting  act,  no  principle  prevents 
htm  from  showing  that  there  never  was 
a  consummation  of  the  act." 

The  plaintiff  in  error,  in  compliance  with 
the  rules  of  the  court,  aerved  and  filed  his 
brief,  but  the  defendant  in  error  has  neither 
Bled  nor  offered  excuse  for  failure  to  tile 
brief;  and  in  such  case  the  court  is  not 
required  to  search  the  record  to  find  a 
theory  upon  which  the  judgment  may  be 
sustained,  but  may  reverse  the  case  in  ac- 
cordance with  the  prayer  of  the  plain tiS 
in  error  if  the  brief  filed  appears  reason- 
ably to  sustain  such  action. 

For  the  reasons  stated,  this  case  should 
be  reversed  and  remanded  for  another  trial. 


a  street  contracted  with  a  contractor  in 
regard  to  paving  the  street,  "each  contract- 
ing severallj',"  and  "each  for  himself,  and 
not  for  the  others,"  agreed  to  pay  according 
to  the  ratio  that  their  respective  frontage 
bore  to  the  whole  frontage  represented.  In 
an  action  against  one  of  the  owners  thus 
contracting,  the  introduction  o[  the  contract 
in  question  was  objected  to  on  the  ground 
that  the  contract  woe  signed  by  the  con- 
tractor as  an  entire  contract,  whereas  the 
owners  severally  limited  the  obligation  of 
each  to  pay  for  only  a  specified  part  of 
the  grading.  In  passing  upon  this  objection 
the  court  states  that  the  instrument  as  writ- 
ten "is  of  the  nature  of  a  subscription  con- 
tract whereby  the  obligation  of  each  sub- 
scriber   is    limited    and    several,    and    not 

So  an  agreement  by  the  atockbolders  in 
a  corporation  in  regard  to  money  borrowed 
by  the  corporation,  that  if  it  cannot  repay 
such  loans  out  of  its  assets  the  stockholders 
will  pav  such  amounts  "provided  the  aggre- 
gate asked  from  each  of  us  docs  not  exceed 
6  per  cent  of  the  par  value  of  our  respective 
holdings  of  stock,"  was  held  to  impose  a 
several  liabilit}'  upon  the  stockholders  to 
pay  the  proportionate  share  thereof  merely, 
and  not  to  impose  a  joint  liability  to  pay  for 
such  borrowed  money.  Dornan  v.  Swift,  1 
Penn.    (Del.)   457,  41  Atl.  1105. 

An  agreement  between  the  various  banks 
of  the  city  to  contribute  for  any  one  of 
their  number,  not  able  to  pay  or  secure 
a  balance  found  due  on  settlement,  in  the 
ratio  which  the  circulation  of  the  respective 
bank  bore  to  the  circulation  of  all  the  banks, 
was  held  to  create  a  several,  and  not  a  joint. 
obligation,  under  a  statutory  provision  that 
a  joint  obligation  is  one  in  which  several 
persons  join  in  the  same  contract  to  do  the 
same  tiling,  and  that  a  several  obligation 
is  one  in  wTiich  one  of  the  obligors  promises 
L.R.A.1P15B. 


something  not  promised  by  the  other,  but 
each  one  promises  separately  for  himself  to 
do  a  distinct  act.  New  Orleans  Improv.  £ 
Bkg.   Co.  v.  Citizens'  Bank.  10  Rob.    (Li.) 
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proportion  to  the  amount  of  stock  held  by 
each  is  not  a  joint,  but  a  several,  contract 
of  the  various  stockholders.  Green  v.  Relf, 
14  La.  Ann.  841.  The  sUtutory  provision 
involved  in  this  case  was  the  same  as  that 
mentioned  in  New  Orleans  Improv.  &  Bkg. 
Co.  v.  Citizens'  Bank,  supra. 

An  indemnity  agreement  between  the 
stockholders  of  a  corporation  in  which  it  is 
agreed  between  such  stockholders  "each  with 
all  the  others,  and  each  with  such  stock- 
'  holders  as  shall  now  be  liable  upon  the  com- 
'  pany's  paper  or  shall  hereafter  become  so 
j  by  indorsement  or  otherwise  .  .  .  that 
I  each  of  the  said  parties  will  so  indemnify, 
'  protect,  and  save  harmless  the  said  stock- 
'  holders  now  upon  the  company's  paper  or 
I  such  as  shall  hereafter  assume  the  liability 
;  of  indorsers  of  said  company's  paper,  in 
I  proportion  of  each  of  said  stockholders' 
;  ownership  of  said  stock,  and  to  that  en4 
will,  upon  the  demand  of  any  one  or  more 
I  of  said  stockholders.  .  .  .  contribute 
;  toward  the  payment  thereof  such  sum  as 
such  party  ought  to  contribute  in  propor- 
tion to  the  stock  held  by  him,"  further  limit- 
ing the  amount  of  liability  to  a  stated  sum. 
is  the  several  contract  of  the  various  sub- 
scribers. Tavlor  v.  Coon,  79  Wis.  76.  48  X- 
W.   123. 

A  not*  given  by  the  residents  of  certain 
districts  upon  the  purchase  of  a  scraper, 
reading,  "\Ve,  residents  of  districts 
promise  to  pay  to  the  order  of  Western 
Wheel  Scraper  Company,  f.il  .  .  .  ftrat 
payment  for  raie  Western   Reversible  Road 
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Grader  to  be  paid  by  ns  in  proportion  to 
road  tax  in  above -meotioned  dUtricte  on 
lands  and  property  which  we  now  own  and 
occupy  in  said  districts  on  which  we  now 
pay  road  tax,"  creates  a  several  liabiiity  of 
the  signers,  and  not  a  joint  liu-bility.  West- 
ern Whi-el  Scraper  Co.  v.  Locklin,  100  Mich. 
330,  58  K,  W.  Ui7.  It  was  urged  by  council 
for  the  payee  that  it  was  unreasonable  and 
incredible  tbat  a  busines9  corporation  should 
assume  the  determination  of  the  amount  due 
from  each  maker,  and  contemplate  the  brin|{- 
ing  of  twenty  suits  to  collect  the  c.mount, 
in  answer  to'  this  it  is  stated  that  "if  this 
be  true,  it  would  be  equally  unreasonable 
and  incredible  that  each  maker  iMn  tern  plated 
his  individual  liability  for  the  entire 
■mount  and  the  bringing  of  nineteen  other 
suits  to  enforce  contribution."  ITie  action 
in  this  case  was  apparently  against  alt  the 
signers  of  the  note,  on  the  theory  of  a  joint 
contract. 

An  agreement  of  tlie  owners  of  land  situ 
ate  in  a  certain  patent,  employing  attorneys 
lo  prosecute  certain  actions  in  regard  1'iere- 
to,  which  recites  that  "we,  the  subscribers, 
hereby  mutually  bind  ourselves  to  each 
other  jointly  and  severally,  our  respective 
heirs,  executors,  and  administrators,  to  pay 
each  according  to  his  relative  respective  in- 
terest and  proportion  in  the  said  lands," 
i^reatcs  a  several,  and  not  a  joint,  liability. 
Ludlow  v.  McCrea,  1  Wend.  228. 

.*n  agreement  among  several  insurance 
companies  to  unite  in  resisting  a  claim  upon 
certain  policies,  and  to  contribute  to  and 
pay  the  costs,  fees,  and  expenses  of  suits 
and  legal  proceedings  instituted  for  tbat 
purpose,  pro  rata,  "that  is  to  say,  .  .  . 
such  proportion  of  said  coats,  fees,  and  ex- 
penses as  the  amount  insured  by  said  com- 
pany shall  bear  to  the  whole  amount  in- 
sured upon  said  property  by  all  the  com- 
panies subscribing  this  agreement,"  ereates 
a  several,  not  a  joint,  obligation  on  the  part 
of  the  several  insurance  companies,  Adri- 
atic F.  Ins.  Co.  V.  Treadwell,  108  V.  S.  381, 
27  L.  ed.  75i,  2  Sup.  Ct,  Rep.  772.  Compare 
with  Security  Ins.  Co.  v.  St.  Paul  ¥.  &  M. 
Ins.  Cc.  infra. 

An  agreement  by  three  persons  interested 
in  a  banking  corporation  to  carry  a  stated 
number  of  shares  of  stock  for  another,  the 
)tock  to  be  carried  by  the  parties  named 
pro  raJa  according  to  the  amount  of  their 
respective  interest  in  the  banking  corpora- 
tion, creates  a  several  obligation  upon  each 
of  the  parties,  and  of  the  person  for  whom 
tliey  are  carried  to  each  of  the  parties,  so 
lliat  one  of  tlic  parties  mav  sue  the  person 
(or  default,  Villard  v.  Mover,  123  App. 
Div,  620,  107  N.  Y.  Supp.  1054, 

An  indemnity  agreement  reading,  "We 
bind  ourselves  ...  to  bear  eacn  of  us, 
in  equal  proportions,  with  the  said  Iper- 
Ions  indemnihed]  any  loss  which  they  may 
thus  sustain,  provided  nevertheless,  and  it 
il  hereby  expressly  understood  and  agreed 
hj  and  between  all  parties  concerned  in  this 
"jreement,  that  we,  the  undersigned,  are  not 
to  be  held  responsible  to  an  amount  exceed- 

aSfiOO  ea«h,"  creates  a  several  liability 
,A.19ieB. 


upon  the  part  of  the  indemnitors,  and  not 
a  joint  nor  joint  and  several.  Williamson 
V.  Chiles,  27  K.  C.  (5  Ired.  L.)  244. 

An  agre^neut  aJnong  persons  about  to 
purchase  property  tbat  the  property  sball 
be  taken  in  the  name  of  one  of  them,  but 
that  each  should  have  and  hold  one  undi- 
vided seventh  tliereof,  "and  pay  each  his 
or  her  portion  of  the  price,"  was  held  a 
;veral  agreement  in  Fuselicr  v.  Lacour,  3 


La.  Am 


162, 


An  agreement  b^  two  persons  for  w 
I  boat  was  being  built,  to  pay  the  builder  the 
I  contract  price  "each  his  one  half,"  is  the 
several  contract  of  the  two  persons,  Costl- 
gan  v.  Lunt,  104  Mass.  217. 

An  agreement  between  one  who  is  con- 
structing a  building  for  a  corporation  and 
two  of  the  stockholders  of  such  corporation 
that  if  the  contractor  would  take  a  certain 
I  amount  of  the  stock  in  part  payment  of  his 
itract  and  hold  the  same  for  two  years, 
I  the  stockholders  "said  Stanley  and  Hills 
j  agree  to  pro  rata  the  loss  or  gain  in  the 
value  of  said  stock  at  the  expiration  of  two 
I  years,"  is  the  joint  contract  of  the  two 
I  stockholders  as  one  party,  and  the  contrac- 
'  tor  as  the  other,  and  upon  a  loss  the  two 
stockholders  are  jointly  liable  for  the  one 
half  thereof.  Peuniman  v.  Stanley,  122 
Mass.  310, 

See  Riplev  v.  Crooker,  47  Me.  370,  74  Am, 
Dec,  401;  Bartlett  v.  Bobbins,  5  Met,  184: 
Larkin  v.  Buttcrfield,  29  Mich.  254,  supra, 
III.  b. 

b.  Doctrine  that  ttucft  limitaHoita  affect 
onlv  obligors. 

In  the  contracts  In  which  the  several 
obligors  assume  a  pro  rata  or  proportional 
share  of  the  entire  amount  called  for  are 
some  in  which  the  limitation  to  a  pro  rata 
share  has  been  held  to  affect  only  the 
obligors  themselvea.  and  not  the  contractor. 

The  agreement  of  the  guarantors  of  a  con- 
tract to  "jointly  guarantee  the  payment  of 
said  $25,000  or  any  part  thereof  pro  rata" 
creates  a  joint  liability  of  the  guarantors. 
The  words  pro  rata  not  being  sufficient  to 
change  the  meaning  and  legal  effect  of  the 
previous  part  of  the  contract,  it  is  stated 
by  the  court  that  "as  here  used  they  [the 
words  pro  rata]  are  not  proper  to  charaetcr- 
ize  several  action  as  diatlnguisbed  from 
joint  action;  they  more  naturally  refer  to 
the  proportion  of  the  whole  amount  that 
the  guarantors  are  to  pay  jointly,  it  pay- 
ment of  only  a  part  should  be  required  un- 
der the  guaranty."  Wood  v.  Farmer,  200 
Mass.  20!),  BG  N.  F.,  297. 

In  Itloreing  v.  Weber,  3  Cal.  App.  14,  84 
Pac.  220,  tiie  contract  between  the  owners  of 
the  abutting  property  and  the  contractor  re- 
cited the  offer  of  the  contractor,  and  con- 
tinued, "We,  the  undersigned  property  own- 
ers, agree  one  with  the  other  .  .  -  that 
we  will  forthwith  have  said  Tremont  street 
.  .  .  graded  to  the  official  grade  .  .  - 
and  will  pay  therefor  on  completion  and 
acceptance  of  the  work  ...  the  total 
sum  of  Sl,154  pro  rata  as  the  frontage  of 
our  real  property  bears  to  the  whole  work, 

_.,  .CiOO'^le 
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and  tve  joUitly  and  Heverallj  contract  and 
agree  with  .  ,  .  aa  contractor  that  he 
shall  with  all  convenient  despatch  .  .  . 
grade  to  the  official  city  grade  ...  for 
the  earn  of  «1,I64."  it  ih  here  held  that 
this  clause  of  tlie  contract  as  to  proratiug 
■  with  the  contractor,  but  between 
'  r  owners,  that  as  among  thetD- 
would  prorate  and  with  which 
the  contractor  had  nothing  to  do.  It  was 
accordingly  held  that  the  contract  wae  joint 
and  several,  and  by  virtue  of  the  California 
statute  providing  that  persons  Bei'erally 
liable  upon  the  same  obligation  may  all  or 
any  of  them  be  included  in  the  same  action 
at  the  option  of  tlie  plaintiff,  the  contractor 
might  recover  of  certain  of  the  property 
owners  without  joining  all. 

In  Security  Ins.  Co,  v.  St.  Paul  F.  &  M. 
Ina.  Co.  50  Conn.  233,  a  number  of  inaur- 

building  which  liad  bwn  destroyed  by  fire 
united  to  resist  a  claim  for  the  insurance 
on  the  ground  of  fraud,  and  agreed  to  con- 
tribute to  and  pay  the  coats,  fees,  and  pjc- 
penaes  of  auits  and  proceedinga  "pro  rata, 
that  is  to  say,  each  company  shall  pay  such 
proportion  of  said  costa,  fees,  and  expenses 
as  the  amount  insured  by  said  company 
shall  bear  to  the  whole  amount  insured  on 
said  property  by  all  the  companies  subscrib- 
ing to  thia  agreement."  The  action  in  ques- 
tion was  one  by  one  of  the  parties  to  auch 
agreement  which  had  been  compelled  to  pay 
a  judgment  against  it  for  attorney  fees  ren- 
dered in  resisting  the  insurance  claim 
ar^ainat  another  of  the  parties  to  such  agree- 
ment for  contribution.  It  ia  atated  by  the 
court  that  by  the  terms  of  the  agreement 
the  signers  jointly  subjected  themselves  to 
liability  to  all  persona  rendering  service  at 
the  request  of  the  committee  which  had  been 
appointed  to  manage  the  matter;  that  the 
provision  in  the  contract  as  to  payment 
pro  rata  applied  only  to  the  obligora  be- 
tween themselvcn.  Compare  with  Adriatic 
F.  Ina.  Co.  v.  Treadwell,  103  U.  S.  3fll, 
27  L.  ed.  754,  2  Sup.  Ct.  Rep.  772. 

In  Knowlton  v.  Paraons,  193  Mass,  439, 
84  N.  E,  7B8,  where  there  waa  an  oral  con- 
tract for  the  services  of  a  stem^raplier  by 
several  litigants,  it  is  held  that  an  a^ee- 
ment  among  the  litigants  as  to  the  division 
of  the  amount  of  the  stenograph er'e  fcea 
would  not  render  the  contract  several  if 
the  stenographer  herself  was  ignorant  of  the 
arrangement. 

See  Ripley  v.  Crooker,  47  Me.  370,  74 
Am.  Dec.  491,  supra.  III.  b.  W.  A.  E. 
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H.  F.  ABDERY. 

(—  Okla.  — ,  143  Pac.   331.) 

Officer  —  removal  —  cmnstltutlonalft;. 

1.  Section  1  of  article  8  of  the  charter  of 


the  city  of  Guthrie  in  uot  in  conflict  with 
g§  ],  2,  and  6  of  art.  8  of  the  Constitution, 

nor  with  %  2,    (achedulef   of  the  Constitu- 

Same  —  removal  —  discretion  of  clerk- 

2.  Section  1  of  article  8  of  the  charter  of 
the  city  of  Guthrie  provides  in  pert  aa  fol- 
lows; "The  holder  of  any  elective  office 
may  be  removed  at  any  time  by  the  electors 
qualified  to  vote  for  a  successor  to  such 
incumbent.  .  .  .  The  procedure  to  effect 
the  removal  ahall  be  by  petition,  signed  by 
electors  entitled  to  vote  for  a  successor  to 
the  incumbent.  Hie  signatures  t«  the 
petition  need  not  be  appended  to  one  paper, 
but  each  signer  shall  add  to  his  signature 
his  place  of  residence,  giving  the  street  and 
number.  .  .  .  Within  ten  days  from  the 
date  of  filing  such  petition,  the  city  clerk 
shall  examine,  and  from  the  voters'  register 
ascertain  wiietlicr  or  not  aaid  petition  ia 
signed  by  the  requisite  number  of  quali- 
fied voters,  .  .  ,  and  he  shall  attach  to 
said  petition  his  certificate,  showing  the 
result  of  such  examination.  If,  by  the 
clerk's  certificate,  tlie  petition  ia  shown  to 
be  insufTicient,  it  may  be  amended  witliin 
ten  days  from  tbe  date  of  aaid  certificate. 
The  clerk  shall,  within  ten  days  after  such 
amendment,  make  a  like  examination  of 
the  amended  petition,  and  if  his  certifleate 
shall  show  the  same  to  be  insufficient,  it  shall 
be  returned  to  the  person  filing  the  same, 
without  prejudice,  however,  to  the  llline  of  a 
new  petition  to  the  same  effect."  Held, 
that  tlie  duties  required  to  be  performed  by 
the  clerk  are  quasi  judicial  and  vest  in  him 
the  exercise  of  discretion  and  judgment. 
Mandamus  —  official  discretion  —  re- 

3.  Where  the  duties  devolving  upon  a 
ministerial   officer    require   the   exercise    Of 

discretion  and  judgment,  and  such  officer 
has  acted,  although  erroneously,  a  writ  of 
mandamus   may   not   lawfully   issue   to   re- 

sion  of  such  officer,  nor  to  control  his  deci- 
sion, even  though  there  may  be  no  other 
method  of  review  or  correction  provided  by 

Same  —  arbitrary  action. 

4.  Where  an  inferior  officer,  is  vested 
M'ith  the  exercise  of  discretion  or  judgment 
in  the  discharge  of  his  duties,  but  in  any 
case  where  his  duties  are  clear,  and  there 
are  not  sufficient  controverted  facta  to  call 
for  the  exercise  of  discretion  and  judgment, 
or  where  such  officer  acts  arbitrarily  or 
fraudulently,  a  writ  of  mandamus  may  be 
issued  to  require  the  performance  of  his 
duty.     Held,   in   this   case,   there   being  no 

Note.  —  The  '■ 
note  to  State  ex 
50  L.R.A,[N.S.)   ! 

The  character  and  extent  of  relief  by 
mandamus  against  an  officer  vested  with 
discretion  who  has  rendered  a  decision  upon 
a  ground  not  within  his  discretion  is  treat- 
ed in  a  note  to  French  v.  Jones,  7  I<.B.A. 
(N.S.)   525. 
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■il^^tioB  or  factB  showiDg  that  the  defend- 
iBt   Kcted    arbitrarily    oi    fraudulently,    it 
was  error   to   iMue  Uie  writ  of  maudamUB 
■nd  to  make  Eanie  permaneut. 
Elections  —  reglBtr;  —  deniiltlon, 

5.  The  term  "voters'  register"  as  used  in 
article  8,  |  1,  of  the  charter  of  the  city  of 
Guthrie,  has  reference  to  and  includes  pre- 
cinct books  provided  by  g  3172,  Rev.  Laws 
IBIO,  to  be  furnished  bj  the  state  election 
board  to  the  county  election  board,  wherein 
the  inspectors  of  elections  are  required  to 
transcribe  the  names  of  all  electors  registe 
ed  in  the  precincts,  to  be  arranged  in  alph 
betical  order,  and  the  blankji,  to  be  filled 
to  conform  to  the  age,  tbe  street  number, 
the  postofflce  addresa,  tbe  politifH,  and  the 
tolor  of  each  elector,  as  stated  in  his  regis- 
tration certificate. 

(September   15,   11)14.) 

ERROR  to  the  District  Court  for  Logan 
County  to  review  a  judgment  in  plain- 
tiff's favor  in  a  proceeding  for  a  writ  of 
mandamus  to  compel  defendant  to  certify 
as  BuCBcient  a  recall  petition  previously  re- 
jected by  him  as  insufficient.     Reversed. 

The  facta  are  stated  in  the  opinion. 

Ueaars.  Bnrford  &  Bnrford  and  D.  M. 
Tibb«tUi,  for  plaintiff  in  error; 

Defendant  having  performed  hia  duty, 
found  the  facts  aa  required  of  him  by  the 
charter,  and  executed  his  certificate,  his 
jndgment  cannot  be  reviewed  or  controlled 
by  mandamus,  and  the  court  has  no  power 
to  substitute  its  judgment  for  his. 

People  ex  rel.  Skelton  v.  Los  Angeles, 
133  Cat.  338,  65  Pac.  748;  Monroe  v.  Beebe, 
10  Okla.  581,  64  Pac.  lOi  Seminole  Coun- 
ty V.  SUU,  31  Okla.  196,  120  Pac.  n]3; 
Sorris  T.  Cross,  25  Okla.  287,  105  Pac. 
1000;  Kimberlin  v.  Commission,  44  C.  C. 
A.  109,  104  Fed.  653;  Decatur  v.  Paulding, 
14  Pet.  4B7,  10  L.  ed.  559. 

Hie  duty  imposed  upon  the  clerk  to 
namine  the  registration  lists  and  deter- 
mine the  sufficiency  of  recall  petitions  re- 
quires the  exercise  of  both  judgment  and 
discretion. 

State  ex  rel.  Montgomery  v.  State  Elec- 
tion Board,  29  Okla.  31,  116  Pac.  168;  Jlc- 
Kee  V.  Adair  County  Election  Board,  36 
OkU.  258,  128  Pac.  294;  Roberta  v.  Mar- 
■hall,  33  Okla.  716.  127  Pac.  703;  Semi- 
nole County  v.  State.  31  Okla.  198,  120 
Pac.  913;  Wolacek  v.  White,  31  Okla.  693, 
1£S  Pac.  623;  Good  v.  San  Diego,  5  Cal. 
App.  265,  90  Pac.  44 ;  Chesney  v,  Jones,  31 
Okla.  363,  126  Pac.  715. 

II  the  finding  of  defendant  is  conclusive 
nben  be  certifies  the  sufficiency  of  the  pe- 
tition, it  must  of  necessity  follow  that  his 
•ction  is  conclusive  when  he.  in  exercising 
the  sane  functions,  determines  the  insuffi- 
ciency of  the  petition. 
L.R.A.191SB. 


State  ex  rel.  Heller  t.  Thornhiil,  174  Mo. 
App.  409,  160  S.  W.  558;  Good  v.  San 
Diego.  6  Cal.  App.  265,  90  Pac.  44;  Conn 
V.  Richmond,  17  Cal.  App.  705,  121  Pac. 
714,  710. 

The  so-called  recall  petition  does  not  con- 
tain sufficient  grounds  or  charges  to  au- 
thorize defendant  to  act  upon  it,  and  he 
cannot  be  compelled  by  mandamus  to  do  an 
act  which  be  may  lawfully  refuse  to  do. 

State  ex  rel.  Topping  v.  Houston,  94 
Neb.  445,  50  L.R.A.(N.S.)  227,  143  N.  W. 
706:  20  Cyc.  1368;  Cudihee  v.  Phelps,  76 
Wash.  314,  136  Pac.  387;  Tangeman  v. 
Denver,  51  Colo,  208,  317  Pac.  145;  Good 
V.  San  Diego,  5  Cal.  App.  205,  BO  Pac.  44. 
The  only  persons  who  are  qualified  to 
vote  in  a  city  election  in  «  city  of  the  first 
class  are  electors  whose  names  are  upon 
the  registration  books  of  the  precinct  in 
whieli  they  reside,  and  are  entitled  to  vote. 
Davenport  v.  Lob  Angeles,  148  Cal.  508, 
80  Pac.  684;  Chesney  v.  Jonea,  31  Okla.  363, 
126  Pac.  716. 

ilesars.   Deverenx  A   Hildreth,   for  de- 
Defendant  is  purely  a  ministerial  ofBcer 
iu   counting  the  names   of  qualified   votera 
upon  the  recall  petitions. 

Stearns  v.  State,  23  Okla.  462,  100  Pac. 
000;  People  ex  rel.  Blodgett  v.  Coeymans, 
19  N.  Y.  Supp.  208;  United  States  ex  rel. 
Redfield  v.  Windom,  137  U.  S.  638,  34  L.  ed. 
811,  11  Sup.  a.  Rep.  107;  Lower  v.  United 
States,  91  U.  S.  536,  23  L.  ed.  420;  Stearns 
V.  State,  23  Okla.  462,  100  Pac.  909;  Mon- 
roe V.  Beebe,  10  Okla.  581,  64  Pac.  10; 
Seminole  County  v.  State,  31  Okla.  106, 
120  Pac.  913;  Norris  v.  Cross,  25  Okla.  287, 
105  Pac.  1000;  State  ex  rel.  Montgomery  v. 
SUte  Election  Board,  29  Okla.  31,  116 
Pac.  163;  Board  of  Liquidation  v.  McComb, 
02  U.  S.  531,  23  L.  ed.  623. 

Tbe  fact  that  a  mayor  of  a  city  is  in- 
competent to  discharge  his  duties  la  both 
a  ground  for  removal  and  is  a  charge  suffi- 


n  his 


,-aI. 


Conn  V.  Richmond,  17  Cal.  App.  705,  121 
Pac.  714,  710;  State  ex  rel.  Topping  v. 
Houston,  94  Neb.  445,  50  L.R.A.(N.S.)  227, 
143  N.  W.  796;  Bonner  v.  Belsterling,  — 
Ten.  Civ.  App.  — ,  137  S.  W.  1154. 

The  fact  that  a  signer  of  a  removal  pe- 
tition signs  from  a  different  precinct  from 
that  in  which  he  is  registered,  does  not 
render  him  ineligible  to  sign  the  recall  pe- 

Rampendahl  v.  Crump,  24  Okla.  873,  106 
Psc.  201;  Davenport  v.  Los  Angeles,  146 
Cal.  603,  80  Pac.  684;  Chesney  t.  Jones,  31 
Okla.  363.  126  Pac.  715-,  Conn  t.  Rich- 
mond, 17  Cal.  App.  705,  121  Pac.  714,  710. 
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Riddle,  J.,  delivered  tbe  opinion  of  the 

The  city  of  Guthrie  adopted  a  charter  and 
is  operating  under  a  charter  form  of  gov- 
ernment. One  J.  E.  Niesley  was  elected 
mayor  of  said  city,  and  the  plaintiff  in 
error,  R.  N.  Dunham,  ia  the  duly  appoint- 
ed and  acting  clerk.  In  October,  1913,  de- 
fendant in  error,  H.  F.  Ardery,  and  other 
citizens,  reeidentg  of  the  city  of  Guthrie, 
filed  their  petition  with  the  plaintiff  in 
error,  seeking  to  recall  eaid  J.  E,  Niesley, 
mayor.  Upon  tbe  filing  of  said  pe- 
tition, plaintiff  in  error,  ae  city  clerk  ex- 
amined the  same  and  compared  it  with  the 
voters,'  raster  of  said  city,  and  gave  it 
such  other  conBideration  aa  he  deemed  prop- 
er and  lawful;  and  on  the  30th  day  of  Oc- 
tober, 1Q]3,  said  clerk  certified  in  writing 
that  he  had  carefully  examined  the  petition 
and  compared  the  names  thereon  with  the 
votera'  register  to  ascertain  who  would  be 
entitled  to  vote  at  the  election  demanded  by 
said  parties  for  a  aucccaaor  to  aaid  J.  E. 
Niesley;  and  as  a  result  of  said  examina- 
tion, he  found  that  the  same  was  inaufficient, 
in  that  it  failed  to  contain  the  names  of 
the  number  of  legal  voters  required  by  the 
city  charter.  Ife  also  found  that  aaid  pe- 
tition on  its  face  was  inauflicient.  Said  pe- 
tition was  amended  and  an  additional  cer- 
tificate made  by  said  clerk,  in  aubatance 
as  hereinbefore  stated.  Thereupon  defend- 
ant in  error  filed  his  petition  in  the  district 
court  of  Logan  county,  praying  for  a  writ 
of  mandamus.  In  substance,  the  petition 
alleges  that  in  1011  J.  E.  Niesley  was  duly 
elected  mayor  of  the  city  of  Guthrie;  that 
defendant,  R.  N,  Dunham,  waa  duly  ap- 
pointed city  clerk  of  said  city;  that  plain- 
tiff, with  other  qualified  electors  of  the 
city,  prepared  and  circulated  a  certain  pe- 
tition for  the  recall  of  said  Xiesley  as 
mayor,  which  said  petitions  were  signed  by 
more  than  800  qualified  electors  of  the  city 
of  Guthrie,  being  more  than  35  per  cent  of 
the  entire  vote  cast  at  the  preceding  elec- 
tion for  all  candidHt^B  for  the  olbcc  of 
mayor;  tliat  all  tlic  signers  of  said  peti- 
tions were  qualified  electors,  entitled  to 
vote  for  a  successor  to  tiie  present  incum- 
bent; that  each  of  the  petitions  sets  out  the 
place  of  residence  by  street  number  of 
every  signer;  that  the  incumbent  is  incom- 
petent to  discharge  the  dutiea  of  said  office; 
that  he  ia  not  in  harmony  with  the  public 
welfare  and  the  beat  interests  of  the  city 
of  Guthrie;  and  that  he  is  narrow  in  his 
views,  and  administers  said  olTice  in  a  par- 
tisan manner,  and  not  for  the  Interesta  ot 
the  tajipayers  of  aaid  city;  that  each  of 
said  petitions  so  filed  with  the  clerk  was 
properly  and  duly  verified  in  the  manner 
provided  by  tbe  city  charter;  that  said  p«- 1 
L.R.A.19J5B. 


titions  for  the  recall  of  said  mayor  were- 
filed  with  the  city  cleric  on  the  20th  day 
of  October,  1913,  and  within  ten  days  there- 
after the  city  clerk  made  in  part  the  follow- 
ing certifjcate:  "The  number  of  names  ap- 
pearing upon  said  petitions  aggregate  805. 
Of  aaid  names,  the  number  not  appearing 
on  the  votera'  register  is  239;  number  of 
names  withdrawn,  15;  number  of  names  as 
to  which  no  street  number  is  designated,  18; 
number  of  names  as  to  whicli  city  of  resi- 
dence is  not  given,  3;  number  appearing 
in  duplicate,  1;  number  not  legible,  13; 
total,  287;  total  number  of  legal  voters  re- 
maining, 518.  The  number  of  signatures  re- 
quired to  authorize  Oie  submission  of  said 
petition  to  a  vote  is  573;  by  reaaan,  where- 
of, said  petition  contains  leas  than  the  re- 
quired number  of  duly  qualified  electors.  I 
further  certify  that  it  has  lieen  reported  to 
me  that  in  some  cases  aignatures  were  pro- 
cured to  aaid  petition  by  miarcpreaentation 
of  facts.  I  further  certify  that  by  reason 
of  other  defects  and  irregularities,  apparent 
upon  tbe  face  of  the  papers,  said  petition 
is  inaufScient,  both  in  form  and  substance. 
1  therefore  certify  and  declare  that  said 
petition  is  not  signed  by  the  requisite  num- 
ber of  qualified  electora,  and  ia  inauIEcient 
to  authorise  the  calling  of  an  election  aa 
demanded." 

Plaintiff  alleges  that  afterwards,  within 
ten  days  from  the  dat«  of  said  certificate 
to  the  original  petitions  filed  with  the  clerk, 
as  heretofore  alleged,  he  caused  said  peti- 
tions to  be  amended  by  filing  additional 
petitions  containing  the  signatures  of  quali- 
fied electora  who  had  not  signed  said  pe- 
tition, and  by  making  an  additional  show- 
ing to  tlie  clerk  that  certain  names  stricken 
from  the  original  petitions  were  duly  quali- 
fied voters  and  should  have  been  counted. 
It  is  alleged  that  it  is  the  duty  of  the  said 
R.  N.  Dunham,  city  clerk,  to  make  a  cer- 
tificate to  the  effect  that  be  had  examined 
and  compared  the  petitions  with  the  voters' 
register,  and  that  the  petitions  were  signed 
by  the  requisite  number  of  qualified  elect- 
ors, and  tliat  aaid  petitions  were  regular 
in  all  reapccte;  but  plaintiff  alleges  that 
said  defendant  has  wrongfully  refused  to 
so  certify  to  the  aufliciency  of  said  petitions 
and  to  submit  the  same  to  the  board  of 
commissioners  without  delay,  in  order  that 
they  may  call  an  election  as  provided  for 
by  said  charter,  and  that  he  ia  without  a 
remedy  in  the  premises,  except  by  writ  of 
mandamus,  and  prays  the  court  that  he  be 
awarded  the  writ,  ordering  said  defendant 
to  certify  to  the  board  of  comniiesioners  of 
the  city  of  Guthrie  that  said  petitions  are 
suCScient. 

Upon  this  petition  an  alternative  writ 
of   mandamus   waa   issued   by   the   district 
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rourt  Thereafter  tlie  defendant  filed  his 
r««poDBe  to  the  alternative  writ,  which  ie, 
in  lubBtonce,  ae  follows:  That  said  writ 
of  maDdamua  does  not  state  facts  sufflcient 
to  entitle  plaintiS  to  the  relief  prayed  for, 
or  to  any  relief,  or  to  authorize  a  writ  ol 
mandamus  to  issue;  (2)  that  plaintiff  has 
no  legal  capacity  to  prosecute  or  maintain 
said  proceeding;  (3]  the  alternative  writ 
does  not  state  facts  sutBcient  to  constitute 
a  cinae  of  action;  (4)  there  is  a  defect  ot 
parties  plaintiff,  as  appears  from  the  aver- 
ments of  said  writ.  He  also  denied  each 
and  every  material  averment  contained 
thETpin.  He  affirmatively  avers  that  under 
the  general  law  and  the  provisions  of  the 
rbsrter  of  the  city  of  Guthrie,  he,  as  clerk 
of  said  city,  was  vested  with  a  discretion- 
ari'  power,  and  that  be  was  required  to 
uercise  his  judgment  in  the  determination 
of  the  question  as  to  whether  or  not  said 
petition  was  sufficient  and  had  been  signed 
liT  the  required  number  of  legal  voters;  that 
lie  had  made  such  examination  in  good 
faith  in  hia  official  capacity  as  city  clerk, 
and  certified  to  his  findings  in  said  matter; 
that  upon  a  careful  inquiry  and  cKamina- 
lion  of  the  proof,  he  came  to  the  codfIu- 
ztion  and  rendered  his  judgment  to  the  effect 
tliat  said  petition  was  insufficient,  and  be 
MnDot  be  required  to  violate  his  oath  and 
™nscience  by  executing  a  certificate  con- 
trary to  bis  findings  and  judgment,  and 
hf  prays  judgment  that  be  be  discharged 
Kitbout  costs.  Several  other  matters  are 
set  up  in  his  answer,  but  all  involve  practi- 
cally the  same  matter  aa  contained  in  bis 
certificate,  denying  the  sufficiency  of  the 
petition  filed. 

Upon  a  hearing  before  the  district  court, 
where  testimony  was  introduced,  pro  and 
cvD,  the  court  found  that  the  plaintiff  in 
in-or  had  committed  many  errors  in  his 
liading  and  the  certificate  made  aa  a  result 
ibereof,  and  issued  an  order  directing  the 
citt  clerk  to  recount  and  add  the  names 
which  were  stricken  from  said  recall  pe- 
tition to  the  original  number,  and  that  he 
certify  the  sufficiency  of  said  recall  peti- 
tion to  the  commissioners  forthwith.  Other 
names  which  the  clerk  found  were  not  legal 
voters  were  ordered  to  be  added  to  the  pe- 
tition, ^lotion  for  new  trial  was  filed  nnd 
oveTruted,  and  plaintiff  in  error  prosecutes 
bis  appeal  to  this  court  by  filing  petition 
in  error,  with  original  case-made  attached. 

Plaintiff  in  error  seta  out  twelve  diflerent 
assignments,  which  he  presents  to  this 
court,  insisting  that  the  judgment  of  the 
trill  court  should  be  reversed.  From  the 
view  we  take  of  this  case,  it  will  be  neces- 
urj  to  consider  only  the  following  assign- 

"[i)  The  court  erred  in  rendering  judg-  ■ 
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ment  against  the  said  R.  N.  Dunham  for 
costs.  (6)  The  court  erred  in  ordering  the 
peremptory  writ  of  mandamus  to  issue,  as 
provided  in  said  judgment.  (11)  The  court 
erred  in  overruling  defendant's  motion  for 
a  new  trial." 

If  the  cause  had  been  before  the  district 
court  on  appeal  from  the  decision  made  by 
the  city  clerk,  it  would  then  require  con- 
sideration of  other  assign  men  ta  of  error, 
which  might  result  in  the  affirmance  of  the 
judgment  ot  the  trial  court.  The  ooly  ques- 
tions which  we  deem  necessary  to  be  con- 
sidered are:  1st.  Is  the  provision  of  the 
charter  involved  here  in  conflict  with  nny 
provision  of  the  Constitution!  2d.  Will  a 
writ  of  mandamus  be  issued  to  compel 
plaintiff  in  error  to  do  and  perform  those 
things  required  of  him  by  the  trial  court  in 
the  judgment  rendered? 

The  first  question  which  naturally  pre- 
sents itself  for  our  consideration  is:  Is 
the  provision  of  the  charter  involved  here 
in  conflict  with  the  provisions  of  the  Con- 
stitution? The  provisions  of  the  Constitu- 
tion applicable,  are  as  follows:  "Any  city 
containing  a  population  of  more  than  two 
thousand  inhabitants  may  frame  a  charter 
for  its  own  government,  consistent  with 
and  subject  to  the  Constitution  and  laws  ot 
this  state.  .  .  .  and  if  a  majority  of 
such  qualified  electors  voting  thereon  shall 
ratify  the  same,  it  shall  thereafter  he  sub- 
mitted to  the  governor  for  his  approval,  and 
the  governor  shall  approve  the  same  if  it 
shall  not  be  in  conflict  with  the  Consti- 
tution and  laws  of  this  state.  Upon  such 
approval  it  shall  become  the  organic  law 
of  such  city,  and  supersede  any  existing 
charter  and  all  amendments  thereof  and  all 
ordinances  inconsistent  with  it."  Const. 
§  3,  art.  IB, 

It  is  contended  that  the  charier  is  in 
conflict  with  §§  1,  2,  and  0,  art.  8,  of  the 
Constitution,  which  provides: 

'■Section  I,  The  governor  and  other  elec- 
tive state  officers,  including  the  justices  of 
the  Supreme  Court,  shall  be  liable  and  sub- 
ject to  impeachment  for  wilful  neglect  of 
duty,  corruption  in  office,  habitual  drunken- 
ness, incompetency,  or  any  offense  involv- 
ing moral  turpitude  committed  while  in 
office. 

"Sec.  2,  .\11  elective  officers,  not  liable  to 
impeachment,  shall  be  subject  to  removal 
from  office  in  such  manner  and  for  such 
causes  as  may  be  provided  by  law." 

"Sec.  6.  The  legislature  shall  pass  such 
laws  as  are  necessary  for  carrying  into  effect 
the  provisions  of  this  article." 

It  is  contended,  inasmuch  as  the  officer 
sought  to  be  removed  was  elected  for  a  cer- 
tain term,  that  he  can  only  be  removed  in 
the  manner  provided  for  in  the   provisions 
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of  the  Constitution  quoted  above.  To  so 
hold  would  be  equivalent  to  holding  tliat 
our  CoDHtitution  was  diametrically  opposed 
to  the  charter  forni  of  government  and  the 
principle  known  aa  the  recall.  If  it  were 
not  intended  under  the  ConstitutioD  to  give 
cities  adoptiDg  the  charter  form  of  govern- 
ment, the  powpr  and  right  to  put  in  prac- 
tice the  potver  to  recall  their  ofBcera,  then 
there  would  liave  been  some  exprcas  inhi- 
bition ;  and  in  the  absence  of  such,  we  are 
not  warranted  in  holding  that  such  power 
IB  by  implication  inhibited.  If  the  munici- 
palities operating  under  the  charter  form 
of  government  could  only  remove  an  ofiii^ial 
when  guilty  of  an  olTentie  or  some  act  which 
would  warrant  hie  impeachment  or  remov- 
al in  the  manner  provided  for  in  §§  533 
and  540  of  Keviaed  Laws  1010,  it  would 
not  have  been  neceaaary  for  the  people  to 
have  incorporated  in  their  charter  any  pro- 
vision providing  for  the  recall  or  removal 
of  such  ofScera.  inasmuch  as  they  could 
resort  to  the  courts  and  remove  any  officer 
for  such  conduct  as  is  covered  by  the  sec- 
tions referred  to,  supra,  without  any  special 
provision  in  the  charter.  We  understand 
that  the  principle  underlying  the  recall  of 
public  officers  means  that  the  people  may 
have  an  effective  and  speedy  remedy  to  re- 
move an  official  who  is  not  giving  satia- 
faction. — one  who  they  do  not  want  to  con- 
tinue in  odice,  regardless  of  whether  or 
not  tie  Is  discharging  his  full  duty  to  the 
best  of  his  ability  and  as.  his  conscience 
dictates.  If  the  policies  pursued  do  not 
meet  the  approval  of  a  majority  of  the  peo- 
ple, it  is  the  underlying  principle  of  the 
recall  doctrine  to  permit  them  to  expedi- 
tiously recall  the  official,  without  form  or 
ccremonj-,  except  as  provided  for  in  the 
charter. 

In  Bonner  v.  Belsterling,  —  Tex.  Civ. 
App.  — ,  137  S.  VV.  3154,  the  supremo  court 
of  Texas  stated:  "It  is  contended  that  the 
recall  provision  of  the  charter  seeks  to  sub- 
stitute within  the  municipality  a  socialis- 
tle  and  commiinistic  system  of  government 
in  lieu  of  a  republican  form  of  government, 
and  that  it  operates  to  impair  the  obli- 
gation of  contract.  We  do  not  concur  in 
this  contention.  The  charter  doea  not  im- 
pair the  obligation  of  contract.  The  appel- 
lant held  his  oflice  hy  election,  and  not  by 
contract.  It  is  neither  aocialistic,  commu- 
niatic,  nor  obnoxious  to  a  republican  form 
of  government  to  require  an  elective  officer 
of  a  municipal  government  to  submit  to  the 
voters  of  the  city  the  issue  for  their  de- 
termination whetlier  he  shall  longer  con- 
tinue in  office  (citing  Kaddcrly  v,  Portland, 
44  Or.  118,  T4  Pac.  710.  75  Pac.  222;  Re 
Pfahler.  150  Cal.  71,  11  L.H.A.(N.S.l  10B2, 
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B8  Pac.  270,  11  Ann.  Cas.  911;  Eckerson  r. 
Des  Moines,  137  Iowa,  452.  115  N.  W.  177). 

In  the  case  of  Conn  v.  Richmond,  17  Cal. 
App.  705,  121  Pac.  714,  71B,  the  supreme 
court  says :  "Manifestly  the  tenure  of  office 
and  the  method  of  removing  an  elected  city 
official  are  purely  municipal  affairs,  which 
in  no  Ecnoe  conflict  with  the  constitutional 
provisions  relating  to  the  tenure  of  offico 
or  the  removal  by  impeachment  of  state 
officers,  Similar  recall  provisions  as  ap- 
plied to  administrative  ofGcers  have  been 
upheld  and  declared  not  to  be  in  conflict 
with  either  state  or  Federal  Constitution  in 
other  jurisdictions,  where  the  points  of  (tt- 
tack  were  identical  with  the  arguments  ad- 
vanced here"  (citing  Graham  v.  Roberts, 
200  Maaa.  152,  85  N.  E.  1009;  Hilzinger  \. 
aillman,  50  Waali.  228,  105  Pac.  471,  21 
Ann,  Cas.  305;  Bonner  v.  Belsterling, 
supra). 

It  is  further  contended  that  said  char- 
ter is  in  conflict  with  g  2,  of  the  schedule 
to  the  Constitution,  which  provides:  "All 
laws  in  force  in  the  territory  of  Oklahoma 
at  -the  time  of  the  admission  of  the  sUte 
into  the  Union,  which  are  not  repugnant 
to  this  Constitution,  and  which  are  not 
locally  inapplicable,  shall  be  extended  to 
and  remain  in  force  in  the  state  of  Okla- 
homa until  they  expire  by  their  own  limi- 
tation or  are  altered  or  repealed  by  law." 

A  proper  and  reason  a  hie  construction  of 
this  provision  is  that  such  local  laws  not 
of  a  general  nature  as  apply  to  municipal 
corporations  locally  were  intended  to  be 
and  were  superseded  by  the  charter  adopt- 
ed, if  in  conflict  therewith.  We  hold  that 
the  provision  of  the  charter  under  consider- 
ation is  not  in  conflict  with  any  of  the 
provisions  of  the  Constitution,  as  contend- 
ed. 

The  nest  question  left  for  our  deter- 
mination is:  Do  the  duties  to  be  performed 
by  the  plaintiff  in  error,  as  clerk  of  the 
city  of  Guthrie,  require  the  exercise  of  dis- 
cretion and  judgment!  Are  they  in  their 
nature  quasi  judicial!  If  the  duties  re- 
quired of  plaintiff  in  error  are  merely 
ministerial,  not  requiring  the  exercise  of 
judgment  or  discretion,  then  a  writ  of  man- 
damus is  the  proper  remedy;  and  in  this 
event,  if  it  further  appears  that  the  court 
has  committed  no  prejudicial  error  in  the  >^ 
trial  of  said  issue,  the  judgment  should  be 
affirmed.  Xorris  v.  Croes,  25  Okla.  287,  lOr. 
Pac,  1000.  On  the  other  hand,  if  the  duties 
to  he  performed  by  plaintiff  in  error  aa  city 
clerk,  although  he  be  a  ministerial  officer, 
require  the  exercise  of  discretion  and  judg- 
ment, the  action  of  the  trial  court  rendering 
the  judgment  complained  of  would  be  er- 
roneous and  should  be  reversed.  Monroe 
V,  Beebe,  10  Okia,  5S1,  64  Pac.  10;  Motacek 
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T.  White,  SlOkla.  693,  122  Pac.  323.  In 
the  consideration  of  this  question,  we  are 
not  unmindful  of  tho  importance  of  a  eor- 
reft  determination,  not  only  aa  affects  tlie 
parties  of  record  and  the  people  of  the  city 
of  Guthrie  iu  general,  but  it  is  likeniae  im- 
portant aa  it  may  afTect  and  have  bearing 
upon  the  rights  of  the  people  to  local  self- 
goTcmmcnt,  when  not  inconsistent  with  the 
Constitution  and  general  Ibwh,  unrcatrained 
and  without  an  unreasonable  interference  ou 
the  part  of  the  court  or  the  other  co-ordi- 
nate branches  of  the  government.  Besides 
the  importance  from  the  viewpoint  sug- 
gested above,  it  is  itopcrative  that  a  prop- 
er, just,  and  sound  concluaion  l>e  reached, 
leet  wc  may  overturn  well-eBtablished  prin- 
ciples and  rulea  of  procedure  ivhich  liave 
b^  tried  and  found  necessary  for  the  prop- 
er and  orderly  conduct  in  transacting  the 
business  of  the  courta,  and  likewise  impair 
established  rulea  based  upon  reason  and 
justice,  placing  HmitationB  upon  the  power 
of  the  Courts  from  an  unreasonable  inter- 
ference with  other  co-ordinate  departments 
of  government  and  their  various  Inferior 
officers  in  performing  discretionary  duties 
in  accordance  to  their  conscience  and  in 
obedience  to  their  oaths  of  office. 

From  the  oral  argument  and  the  exten- 
sive and  able  briefs  filed  by  counacl,  we 
are  impressed  with  the  fact  that  there  is 
but  little  difference  of  opinion  as  to  the  law 
of  this  ease,  but  a  wide  difTerencc  as  to  its 
application  to  the  facts  involved.  It  will 
be  necessary  to  analyze  certain  portions  of 
S  1  of  art.  8  of  the  charter,  in  order  to  as- 
certain the  character  of  dutiea  to  be  per- 
formed by  the  city  clerk.  This  section  is 
the  one  under  which  the  petitioners  ttre 
seeking  to  remove  the  mayor  in  the  manner 
set  out  in  the  statement  of  facts.  In  so 
far  as  necessary  here,  tiiis  section  provides: 

"The  holder  of  any  elective  office  may  be 
removed  at  any  time  by  the  electors  quali- 
fied to  vote  for  a  successor  to  such  incum- 
bent. The  procedure  to  effect  the  removal 
of  an  incumbent  of  an  elective  ofEce  shall 
fe  as  follows:  A  petition  signed  by  elect- 
ors entitled  to  vote  for  a  successor'  to  the 
iTicumbent  sought  to  be  removed,  equal  in 
number  to  at  least  thirty-five  |35)  per 
centum  of  the  entire  vote  for  all  candidates 
for  the  oHicc  of  mayor  at  the  last  preceding 
Ifeneral  municipal  election,  demanding  an 
election  of  a  succesaor  to  the  person  sought 
to  be  removed,  shall  be  filed  with  the  city 
clerk,  which  petition  shall  contain  a  gen- 
eral statement  of  the  grounds  and  chargL'S 
for  which  the  removal  is  sought.  The  sig- 
oaturea  to  the  petition  need  not  all  be  ap- 
pended to  one  paper,  but  each  signer  shall 
■dd  to  his  signature  bis  place  of  residence, 
giving  tho  street  and  number. 
L.R.A.1B1SB. 


Within  ten  daja  from  the  date  of  filing 
such  petition,  the  city  clerk  shall  examine, 
and  from  the  voters'  register,  ascertain, 
wliether  or  not  said  petition  is  signed  by 
the  requisite  number  of  qualified  electors; 
and  if  necessary,  the  board  of  commission- 
ers may  allow  him  extra  help  for  that  pur- 
pose; and  be  shall  attach  to  said  petition 
his  certificates,  showing  the  result  of  said 
examination.  If  by  the  clerk's  certificate 
the  petition  is  shown  to  be  insufficient,  it 
may  be  amended  within  ten  days  from  the 
date  of  said  certificate.  The  clerk  shall, 
within  ten  days  after  such  amendment, 
make  like  examination  of  the  amended  pe- 
tition, and  if  his  certificate  shall  show  the 
same  I  to  be  insufficient,  it  shall  be  returned 
to  the  person  filing  the  same,  without  pre- 
judice, however,  to  the  filing  of  a  new  pe- 
titiun  to  the  same  effect.  If  the  petition 
shall  be  deemed  to  be  sufficient,  the  clerk 
shall  submit  the  same  to  the  board  of  com- 
missioners without  delay-" 

In  ascertaining  the  intent  of  the  people 
in  framing  and  adopting  the  charter  under 
consideration,  all  provisions  and  each  word 
and  sentence  of  said  section  should  be  given 
effect.  It  will  first  be  noted  that  an  elective 
officer  can  only  be  removed  by  the  "elect- 
ors" qualified  to  vote  for  his  successor. 
(2)  Before  a  vote  can  be  taken,  a  petition 
must  be  signed  by  electors  entitled  to  vote 
for  a  successor  to  the  incumbent  sought  to 
be  removed,  equal  in  number  to  35  per 
centum  of  the  entire  vote  cast  for  mayor 
at  the  preceding  election.  The  framers  of 
the  charter  and  the  people  in  their  wisdom 
in  adopting  the  same  designated  the  city 
clerk  as  the  official  to  determine  the  ques- 
tion as  to  when  a  petition  filed  is  BufQcient, 
and  contains  the  requisite  number  of  quali- 
fied electors.  There  was  vested  in  him  a 
quaai  judicial  power.  It  is  the  contention 
of  the  defendant  in  error,  however,  that  the 
only  duty  the  clerk  is  required  to  perform 
is  simply  to  compare  the  petition  with  the 
voters'  register,  and  if  names  equal  to  35 
per  cent  of  tbe  total  vote  appended  to  the 
petition  appear  to  be  on  the  voters'  regis- 
ter, his  duties  thereby  cease,  except  to 
certify  said  fact  to  the  board  of  commis- 
sioners; that  it  becomes  the  plain  duty 
of  the  clerk,  under  the  law,  to  so  certify, 
and  that  he  has  no  authority  and  is  not 
required  to  ascertain  from  the  face  of  the 
petitions  and  tbe  voters'  register  whether 
or  not  such  per  sons  are  legal  voters,  as 
defined  bv  law.  We  are  unable  to  agree 
with  counsel  in  this  contention.  It  was  the 
intention  of  the  framers  of  the  charter 
and  the  people  in  adopting  same  to  make 
the  voters'  register  the  basis  for  the  de- 
termination of  the  sufficiency  of  the  peti- 
tiona,   yet   it   ia   our   opinion,   that   it   was 
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not  intended  tliat  file  examination  of  the 
voters'  register  ehould  be  the  ooly  means  b}' 
v'hicli  he  should  determine  whether  or  not 
the  roqiiiaite  number  of  legal  voters  had 
tigned  the  petition.  It  was,  no  doubt,  in- 
tended that  the  naiiiea  signed  to  the  pe- 
tition should  not  be  considered,  unlesB  they 
should  be  upon  the  voters'  register;  but 
from  the  other  language  in  tliia  section, 
when  the  elerk  finds  a  name  signed  to  the 
petition  and  finds  the  same  name  upon  the 
voters'  register,  if  it  should  appear  from 
the  face  of  the  petition  and  the  voters' 
register  that  such  party  was  not  a  legal 
voter  under  the  law,  he  is  not  compelled 
to  consider  and  count  him  as  such.  If  the 
contention  of  defendants  in  error  be  Bound, 
and  the  provision  of  the  charter  be  given 
the  constnietion  contended  for,  then  if  the 
names  signed  to  the  petitions  tor  removal 
are  equal  to  35  per  cent  of  the  total  num- 
ber of  votes  east  for  mayor  at  the  preced- 
ing election,  and  if  all  of  said  names  are 
found  upon  the  voters'  register,  notwith- 
standing a  large  per  cent  of  the  pi'rsons 
nho  signed  the  petitions  and  whose  names 
appear  upon  the  voters'  register  have  be- 
come ineligible  to  vote  since  registering,  by 
reason  of  removal  from  the  city  or  the  pre- 
cinct in  which  they  registered,  or  for  other 
reasons,  and  which  fact  could  be  ascertained 
from  the  face  of  the  petitions  and  the  vot- 
ers' register,  thereby  reducing  the  names 
of  the  legal  voters  below  35  per  cent,  yet 
the  requirements  of  the  charter  in  this  re- 
gard would  be  fulfilled,  and  the  clerk  could 
exercise  no  discretion;  it  being  his  legal 
duty  to  certify  said  petitions  to  be  sufli- 
cient.  If  this  is  a  proper  and  reasonable 
construction  to  be  placed  upon  the  provision 
of  the  charter,  then  the  following  provision 
is  surplusage  and  has  no  place,  to  wit: 
"Electors  entitled  to  vote  for  a  successor 
to  the  incumbent  sought  to  be  removed." 
It  was  only  necessary  to  have  provided  that 
if  the  clerk,  upon  examination,  found  that 
the  names  signed  to  tlic  petitions  equaled 
in  number  to  at  least  35  per  cent  of  the 
total  vote  cast  for  mayor  at  the  preceding 
election  to  be  upon  the  voters'  register,  he 
should  certify  said  petition  as  meeting  all 
the  requirements.  In  other  words,  upon 
examination  by  the  clerk,  if  the  persons 
whose  names  are  signed  to  the  petition  for 
removal  are  found  to  equal  in  number  35 
per  cent  of  the  vote  cast  for  mayor  at  the 
preceding  election,  and  by  comparison  are 
found  upon  the  voters'  register,  then  it  be- 
comes his  duty  to  make  the  certificate  re- 
quired, notwithstanding  he  may  ascertain 
from  the  statement  of  the  voters  on  the 
petition  and  the  voters'  register  that  among 
the  names  offered  are  those  who  are  not 
legal  votera  for 
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bent,  sufficient  to  reduce  the  number  below 
35  per  cent.  Ttie  clerk  is  not  required  to 
count  names  aflixcd  to  the  petition,  if  he 
finds  from  an  examination  of  the  voters' 
register  and  the  petition  that  such  party 
is  not  a  legal  voter,  entitled  to  vote  for  a 
successor  to  tlie  incumbent.  The  charter 
further  provides  that  "he  [the  clerk]  shall 
attach  to  said  petition  his  certificate. 
showing  the  result  of  said  examination," 
not  showing  that  the  names  attached  to 
the  petition  are  found  upon  the  voters' 
register;  that  they  are  equal  in  number  to 
35  per  cent  of  the  total  vote  cast  for  mayor. 
but  that  said  certificate  shall  show  the 
"result"  of  said  examination.  Again,  said 
section  provides:  "If  by  the  clerk's  certifi- 
cate, the  petition  is  shown  to  be  insufli- 
cient,  it  may  be  amended  within  ten  days 
from  the  date  of  said  certificate." 

This  language  clearly  indicates  that  the 
clerk  is  vested  with  a  discretionary  and  n 
quasi  judicial  power  to  determine  whether 
ttie  petition  is  sufficient.  If  the  form  of 
the  petitions  is  proper,  and  if  there  were 
nothing  lacking,  other  tlian  sufficient  names, 
the  petition  itself  would  not  need  amend' 
ing,  but  pcrmisaiun  should  be  given  for 
leave  to  withdraw  the  same  for  the  pur- 
pose of  having  other  legal  voters  sign. 
"After  the  amended  petition  is  presented  to 
the  clerk,  he  shall,  within  ten  days  there- 
after, make  a  like  examination  of  the 
amended  petition,  and  if  his  certificate 
shows  the  same  to  be  insufficient,  it  shall 
be  returned  to  the  person  filing  the  same. 
without  prejudice,  however,  to  the  Bting  of 
a  new  petition  to  the  same  efTeet." 

The  law  as  expressed  by  this  court — the 
law  based  upon  reason  and  justice — the  taw 
aa  expressed  by  every  court,  will  not  permit 
the  use  of  the  writ  of  mandamus  to  control 
an  inferior  officer  in  the  performance  of  du- 
ties requiring  the  exercise  of  judgment  or 
discretion,  unless  it  appears  that  no  facte 
are  presented,  calling  for  the  exercise  of 
judgment,  except  when  it  is  alleged  and 
siiown  that  such  officer  acta  arbitrarily  or 
fraudulently;  in  such  case  the  w*rit  may 
issue.  People  ex  rel.  Skelton  v.  Los  Ange- 
les, 133  Cal.  33S,  63  Pac.  749:  Seminole 
County  V,  State.  31  Okla.  198,  120  Pac. 
913;  Norris  v.  Cross,  25  Okla.  287.  lO.i  Pac. 
1000;  Montgomery  v.  State  Election  Bojrd. 
27  Okla.  324.  Ill  Pac.  447:  McKee  v. 
Adair  County  Election  Board.  36  Okla.  55S, 
128  Pac.  294;  Roberta  v.  Marshall,  33  Okla. 
71(1.  127  Pac.  703. 

In  the  case  of  Chesnoy  v.  Jones,  31  Okla. 
303,  120  Pac,  715,  wherein  a  provision  of 
a  city  charter  was  involved  similar  to  the 
provision  here,  this  court,  speaking  of  the 
duty  of  the  city  clerk,  aaid:  "Under  para- 
graph B  of  5  10,  he  is  required  to  determine 
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whether  the  requisite  number  of  qualiflcd 
tlectan  have  signed  the  petition  by  certain 
tpecilic  meiinB,  to  wit,  by  examining  the 
petition,  tile  registration  liooka,  and  elec- 
tion returns.  His  jurisdiction  and  authoi- 
Uj  is  Bpeeial  and  limited,  and  herein  is 
clearly,  definitely  fixed  just  the  measure  of 
his  duty.  The  Bofficiency  of  the  petition 
filed  with  him  shall  be  determined,  first,  by 
in  examination  of  the  petition,  to  deter- 
mine necessarily  whether  it  ia  in  due  form, 
apparently  valid  or  forged,  and  to  detur. 
mine  whether  the  requirements  in  refer- 
ence to  affidavits,  etc.,  have  been  complied 
«ith.  Kelt,  the  registratian  books  will 
disckiee  to  him  whether  the  names  appear. 
iag  upon  the  petition  are  qualified  electors 
as  sbovrD  thereby.  His  rule  for  determin- 
ing the  qualifications  of  the  electors  to  sign 
the  petition  is  limited  by  the  act  to  the 
names  appearing  upon  the  registration 
books.  The  election  returns  disclose  to  him 
tiie  number  of  electors  participating  in  the 
last  preceding  vote  cast  for  the  candidates, 
ind  enable  him  to  aecertaln  'whether  the 
number  signing  the  petition  was  equal  in 
imount  to  25  per  cent  thereof.  It  is  also 
to  be  noted  that  it  is  also  provided  that  if 
the  clerk's  certificate  shows  the  petition 
to  be  insufficient,  the  petitions  may  be 
amended,  and  that  the  determination  of  the 
scSiDieQcy  of  t)ie  amendment  Is  then  made 
by  the  clerk  under  a  like  examination, 
which  refers  to  the  examination  required 
to  be  made  of  the  audiciency  of  the  petition 
in  the  first  instance." 

The  case  quoted  from  was  a  suit  for  a 
■rit  of  mandamus  to  compel  the  clerk  to 
wrtify  the  petition  to  be  sufficient.  He  had 
made  a  certificate,  showing  the  petition  to 
be  insufficient  for  want  of  the  required 
names  of  qualified  electors.  The  trial  court 
awarded  the  writ.  This  court  reversed  the 
trial  court  and  ordered  the  petition  difl. 
missed.  The  decision  of  this  court  was,  no 
doubt,  on  the  ground  that  the  provision  of 
the  charter  vested  a  quasi  judicial  power  in 
the  city  clerk.  So  we  hold  the  same  rule 
applies  here.  The  duties  of  the  clerk  in 
tbe  instant  case  are  clearly  quasi  judicial. 
The  clerk  is  vested  with  power,  in  the  first 
instance,  to  decide  whether  the  petition  in 
farm  is  sufDcJent,  and  whether  tlie  grounds 
■lleged  come  within  the  charter.  (2)  Ue 
niust  ascertain  the  total  number  of' votes 
(aat  for  mayor  at  the  last  preceding  elec. 
fion.  (3)  From  an  examination  of  the 
petition,  together  with  the  voters'  register, 
bt  must  ascertain  whether  at  least  35  per 
centum  of  the  entire  vote  for  all  candi- 
dates for  the  oflice  of  mayor  at  the  last 
preceding  general  election  have  signed  the  ' 
petition.  (4)  He  must  pass  on  the  ques-  I 
tioD  whether  the  signatures  are  bona  fide ' 
L.R.A.1B15B. 


or  forgeriea.  The  signers  are  required  to 
give  their  street  and  number;  the  purpose 
uf  which  is  that  the  cleric  may  aacertAin 
whether,  by  comparison  with  the  voters' 
register,  they  are  legally  qualified  electors. 
The  facts  having  been  ascertained,  he  is  to 
determine  whether  or  not  the  signers,  or  a 
sufficient  number  of  them,  arc  legal  elect- 
ors at  the  time.  This  legal  question  must 
be  determined  by  looking  to  the  law  pre- 
scribing the  qualifications  of  a,  voter. 
Thus,  it  will  be  seen,  a  purely  legal  ques- 
tion is  presented,  and  under  the  charter  the 
clerk  is  authorized  to  decide  it.  A  similar 
question  to  the  one  here  under  considera- 
^□n  was  before  the  supreme  court  of  Iowa, 
in  the  case  of  Bennett  v.  Hetheringtou,  41 
Iowa,  142,  wherein  it  was  said:  "The 
question  next  arising,  upon  the  concession 
that  the  notice  was  inaufilcient,  ia  what 
effect  would  such  insufficiency  have  upon 
the  order  for  the  election  made  by  the 
board.  The  action  of  the  board  of  super- 
visors in  determining  whether  the  petition 
was  'signed  by  at  least  one  half  of  all  the 
legal  voters  in  the  county,'  and  also  whether 
'the  notice  hereinbefore  prescribed  has  been 
given,'  was  necessarily  judicial.  For  such, 
and  many  other  purposes,  the  board  of  su- 
pervisors Gonatitute  a  judicial  tribunal  hav- 
ing limited  jurisdiction.  Tbe  statute,  in 
express  language,  gives  to  the  board  juris- 
diction to  determine  those  questions.  Hav- 
ing jurisdiction  to  determine  them,  their 
decision  is  as  conclusive  as  that  of  any 
other  judicial  tribunal,  until  it  is  rcveraed 
or  Bet  aside  in  some  manner  provided  by 
statute.  The  board  decided  that  the  requi- 
site number  of  voters  bad  signed  the 
petition,  that  the  notice  itself  was  suffi- 
cient, and  that  it  hsd  been  given  or  pub- 
lished in  the  manner  and  length  of  time 
prescribed  by  the  statute.  As  we  have  seen, 
tbe  board  of  supervisors  had  jurisdiction, 
by  express  statute,  to  determine  these  ques- 
tions, and  if  they  did  not  decide  them  cor- 
rectly, it  was  an  error  or  irregularity  only, 
which  might  have  been  corrected  either  by 
appeal,  writ  of  error,  or  certiorari,  which- 
ever the  statute  may  authorize,  but  which 
could  not  render  their  decision  void.  Their 
decision  is  binding  and  conclusive  upon  any 
other  tribunal,  when  assailed  collaterally, 
until  it  is  reversed  or  set  aside.  If  the  no- 
tice was  not  given  the  number  of  days  re- 
quired  by  law,  their  decision  was  erroneous 
simply,  and  must  be  corrected  as  other 
errors  are  corrected  (citing  authorities)." 
In  the  case  of  Norris  v.  Cross,  25  Okla. 
287,  105  Pac.  1000,  it  is  said:  "It  is  not 
within  the  scope  of  a  mandamus  proceed- 
ing to  coerce  an  executive  officer  in  the 
discharge  of  a  duty  involving  tbe  exercise 
of  judgment  or  discretion,  or  the  exercisa 
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of  judicial  or  qusai  judicial  power,  further 
tha,D  to  direct  him  to  act.  The  court 
not  supplant  him  io  the  determinatio 
questions  of  fact  or  of  law  required  by  the 
statute  to  be  determined  by  him,  nor  direct 
in  whose  favor  his  decisiou  shall  be." 

The  authoritiee  are  so  uniform  upon  this 
proposition  that  it  has  now  become  ele- 
mentary. The  provision  of  the  charter  in 
question  conferred  the  authority  and  juriS' 
diction  upon  the  city  clerk  to  pass  upon 
these  questions.  He  may  commit  error,  but 
his  decision  is  not  void,  and  not  subject 
to  be  overthrown  or  disregarded  in 
proceeding.  In  the  absence  of  fraud  o 
arbitrary  action,  bis  decision  is  conclusive 
on  the  courts.  It  is  contended,  however, 
since  there  was  no  provision  for  review, 
that  a  proceeding  for  writ  of  mandamus  is 
the  only  remedy  left  to  the  complainants. 
As  we  have  seen,  this  procedure  cannot  be 
substituted  for  an  appeal,  and  can  be  re- 
sorted to  only  when  a  case  is  presented 
which  comes  within  the  exception.  The  pe- 
tition iu  this  case  does  not  bring  the  case 
within  the  exception,  it  does  not  allege 
that  the  clerk  acted  fraudulently,  nor  that 
his  decision  waa  made  arbitrarily,  and  the 
fact  that  no  provision  is  made  for  a  review 
on  appeal  docs  not  authorize  the  court  to 
give  relief  by  mandamus. 

Again  referring  to  the  caae  of  Norris  v. 
Cross,  supra,  this  court,  in  referring  to  the 
purpose  of  the  writ  of  mandamus,  said : 
"It  may  not  lawfully  issue  to  review,  re- 
verse, or  correct  the  erroneous  decisions  of 
an  executive  officer  in  such  cases,  even 
though  tlicre  may  he  no  other  method  of 
review  or  correction  provided  by  law.  De- 
catur v.  Paulding,  14  Pet.  497,  599,  10  I., 
ed.  659,  60S;  United  SUtcs  ex  rcl.  Duulap 
V.  Black,  128  U.  S.  40,  32  J.,  ed.  354,  0 
Sup.  Ct.  Rep.  12;  United  SUtes  ex  rel. 
Goodrich  V.  Guthrie,  17  How.  284,  15  L. 
ed.  102;  Commissioner  of  Patents  v.  White- 
ley  (Holloway  v.  Whiteley)  4  Wall.  522, 
18  L.  ed.  335;  Georgia  v.  Stanton,  8  Wall. 
50,  18  L.  ed.  721;  Gaines  v.  Thompson,  7 
Wall.  347,  19  L.  ed.  62;  United  States  ex 
rel.  Redfield  v,  Windom,  137  U.  S.  636,  34 
L.  ed.  811,  11  Sup.  Ct.  Rep.  167;  United 
States  es  rel.  Boynton  v.  Blaine.  139  U. 
S.  308,  35  L.  ed.  183,  II  Sup.  Ct.  Rep.  807; 
United  States  ex  rel.  International  Con- 
tracting Co.  V.  Lamont.  153  U.  S.  303,  39 
L.  ed.  180.   IS  Sup.  Ct.   Rep.  B7." 

The  next  question  presented  is  as  to  what 
constitutes  the  "voters'  register,"  within 
the  meaning  of  the  provision  of  the  char- 
ter. We  fail  to  Rnd  this  term  mentioned 
in  the  statute  relative  to  elections  or  regis- 
tration. It  was  said  by  this  court  in  the 
case  of  Chesncy  v.  Jones,  31  Okla.  363,  126 
Pac  716  r  "The  ordinance  under  which 
l..R.A,im5B. 


the  clerk  is  required  to  act  was  drawn  with 
the  purpose  in  view  of  making  his  duties 
as  simple  as  they  could  be  made.  The  evi- 
dence given  by  the  registration  books  estab- 
lished a  certain  and  ready  foundation  as  a 
basts,  and  was  doubtless  deemed  to  be  the 
best  and   the   simplest  which   could   be  se- 

Keeping  this  rule  in  mind,  what  did  the 
framers  of  the  charter  mean  by  the  term 
"voters'  register!"  Section  3172,  Rev.  Laws 
leiO,  provides;  "The  state  election  board 
ahall  provide  for  each  precinct  books  of  suffi- 
cient size  and  properly  ruled  to  indicate, 
iu  addition  to  the  name  of  the  registered 
voter,  with  the  number  of  the  registration 
certificate,  his  age,  hi  a  street  number, 
his  postoflice  address,  his  politics,  and 
his  color.  And  it  shall  be  the  duty  of  the 
county  board  to  deliver  to  the  inspector  of 
elections  one  of  such  books  at  the  time 
the  registration  certificates  are  delivered, 
when  the  registration  is  completed,  and  it 
shall  be  the  duty  of  the  inspector  of  elec- 
tions to  transcribe  into  the  said  book,  or 
cause  to  be  transcribed  into  the  same,  the 
names  of  all  electors  registered  In  bis  pre- 
cinct, and  the  same  shall  be  arranged  in 
alphabetical  order,  and  the  blanks  after 
such  names  shall  be  filled  by  said  inspector, 
to  conform  to  the  age,  the  street  numi)«r, 
the  postoflice  address,  the  politics,  and  the 
color  as  stated  in  the  duplicate  certificate 
of  registration.  Such  list  of  voters  ahall, 
in  addition  to  said  duplicate  certificates, 
be  delivered  at  the  opening  of  the  election 
into  the  hands  of  the  precinct  election 
board,  and  unless  some  member  of  the 
precinct  election  board  requires  an  inspec- 
tion of  the  carbon  duplicate  of  the  cer- 
tificate of  a  voter,  the  fact  that  his  najne 
is  recorded  upon  such  book  in  its  alpha- 
betical order,  and  that  it  conforms  to  the 
original  certificate  presented  by  the  elector, 
shall  be  considered  sufficient  evidence  of 
such  elector's  right  to  vote." 

The  legislature  had  in  mind,  in  incorpo- 
rating this  provision  into  the  election  laws, 
of  keeping  a  more  permanent  record  of  the 
registration  of  voters  than  would  have  been 
by  keeping  the  carbon  copies  of  the  certifi- 
cates referred  to  in  this  section.  The  same 
facta  contained  in  the  carbon  copies  of  the 
certificates  were  required  to  be  transcribed 
and  kept  in  these  books.  They  were  more 
substantial,  and  would  not  be  so  easily  lost 
lisplaeed  as  the  duplicates  of  the  cer- 
tificates; besides,  the  names  were  required 
to  be  kept  in  alphabetical  order;  Uiat  they 
would  be  more  convenient.  The  blanks  in 
these  books  were  required  to  be  filled  out 
from  the  certificates  by  the  sworn  election 
ofijcials,  and  they  were  to  he  used  by  the 
officials  in  conducting  the  election,  for  all 
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purposee,  save  and  except  when  one  of  the 
memberB  of  the  board  should   call   for  the 

carbon  eertiflcate.  The  use  of  the  dnpli- 
nte  certificate  in  this  instance  was,  no 
doubt,  for  the  purpose  of  making  compari- 
sOT,  when  a  miatake  is  charged.  In  our 
Dp  in  ion,  tbe  permanent  books  required  to 
be  filled  out  and  kept  bj  tbe  election  offi- 
cials by  this  section  of  the  etatnte  were 
nhat  the  framers  of  this  provision  of  the 
charter  had  in  mind  when  they  used  the 
term  "voters'  register."  We  can  iee  no 
good  reason  whj  all  the  papers,  books,  and 
rertificates  and  duplicates  sliould  have  been 
included  in  this  term,  when  so  to  do  would 
be  to  make  the  dnty  of  the  clerk  more  com- 
plicated, the  result  uncertain,  and  without 
■nv  apparent  benefit  to  be  derived  there- 
from. Thus  we  hold  the  term  "voters'  reg- 
ister," as  used  in  the  charter,  refers  to  and 
meant  the  precinct  books  required  to  be 
kept  by  g  3172,  Rev.  Laws  1910,  supra. 
From  the  foregoing  views,  the  judgment 
at  the  trial  court  is  reversed,  with  direc- 
tion to  dismiss  plaintifTs  petition. 

All  the  Justices  concur. 

Petition  tor  rehearing  denied. 
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CITY  OF  TACOMA  et  ai.,  Eespts. 

(68  Wash.  254,  122  Pac.  1060.) 

License  —  or  use  of  trading  stamps  — 
const  ItnttonalUy. 

An  ordinance  imposing  a  license  tax  upon 
the  use  in  a  buBiness  of  trading  stamps 
purchased  from  another  is  not  unconsti- 
tntional  as  to  the  latter,  ou  the  ground  that 
it  deprives  him  of  his  property  without  due 
process  of  law,  impairs  the  obligation  of 
kis  contracts,  or  operates  in  restraint  of 
trsde. 

(April  15,  1012.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Pierce  County 
in  defendants'  favor  in  an  action  to  enjoin 


Nole.  —  The  prohibition  or  regulation 
of  the  use  of  trading  stamps  is  considered 
in  the  notes  to  Ex  parte  Drexel,  2  L.R.A. 
IX-S.)  588;  Denver  v.  Frueauff,  7  L.R.A, 
IS.S.)  1131;  District  of  Columbia  v.  Kraft, 
SO  L.B.A,{N.S.)  957,  and  State  ex  rci. 
Rartigan  v.  Sperry  *  H.  Co.  40  L.R.A. 
IN.S.)  1123. 
LRA.1913B. 


them  from  enforcing  an  ordinance  impos- 
ing a  ticeaae  tax  mi  the  use  of  trading 
stamps,  tt-hicb  was  alleged  to  be  unconstitu- 
tional and  void.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  D.  J.  Lyons  and  John  Hall 
Jones,  with  Tncker  A  Hyland,  for  ap- 
pellant: 

The  trading  stamp  business  is  legitimate, 
and  it  cannot  be  directly  proliibited  under 
the  police  power,  or  indirectly  prohibited 
under  the  guise  of  regulation  or  tajcation. 

Humes  v.  Little  Rock,  138  Fed.  829; 
Sperry  *  H.  Co,  v.  Black  (1909;  C.  C.  N. 
E.  D.  S.  D.  Ga.)  ;  Territory  v.  M.  A.  Gunst 
&  Co.  IS  Haw.  196;  Sperry  &  H.  Co.  v. 
louis  Weber  &.  Co.  181  Fed.  210 ;  Sperry  & 
H.  Co.  V.  Fisher  (1905;  Md.  Balto.  Daily 
Hec);  Sperry  A  H.  Co.  v.  Temple,  137 
Fed.  992;  Ex  parte  Hutchinson,  137  Fed. 
950;  Sperry  *  H.  Co.  v.  Brady,  134  Fed. 
691 ;  Sperry  &  II.  Co.  v.  Mechanics'  Cloth- 
ing Co.  135  Fed.  S33;  Ex  parte  Hutchin- 
son, 137  Fed.  949;  Bittermao  v.  Louisville 
tc  N.  R.  Co.  207  U.  S.  205,  52  L.  ed.  171,  28 
Sup.  Ct.  Rep.  01,  12  Ann.  Cas.  693;  Sperry 
k  H.  Co.  V,  Meehanics'  Clothing  Co.  128 
Fed.   800;    State  v.   Shugart,   138  Ala.   86, 

100  Am.  St.  Rep.  IT,  3S  So.  28;  Montgom- 
ery V.  Kelly,  142  Ala.  662,  70  L.R.A.  209, 
110  Am.  St  Rep.  43,  3S  So.  87;  Ex  parte 
McKenna,  126  Csl.  420,  68  Pac.  716;  Ex 
parte  Drexel,  147  Cal.  763,  2  L.R.A.  (N.S.) 
588,  82  Pac.  429,  3  Ann.  Cas.  878;  Denver 
V.  Frueauff,  39  Colo.  20,  7  L.R.A.(N.S.) 
1131,  88  Pac,  389,  12  Ann.  Cas.  521;  Hewin 
T.  Atlanta,  121  Ga.  731,  67  L.R.A.  795,  49 
S.  E.  765,  2  Ann.  Cas.  206;  O'Keeffe  v. 
Somerville,  100  Mass.  IJO,  112  Am.  St. 
Rep.  316,  76  N.  E.  467,  S  Ann.  Caa.  684; 
Com.  T.  Emerson,  165  Mass.  14«,  42  N.  E. 
659;  Com.  V.  Hisson,  178  Mass.  578.  60  N. 
E.  3S5;  Ixing  v.  State,  74  Md.  565,  12 
LR.A.  425,  28  Am.  St.  Rep.  368,  22  Atl.  4; 
State  ex  rel.  Simpson  v.  Sperry  &  H.  Co. 
110  Minn.  378,  30  L.R.A.(N.S.)  966.  126 
N.  W.  120;  State  v.  Ramseyer,  73  N.  H.  31, 
68  Atl.  958,  6  Ann.  Cas.  445;  People  v. 
Gillson,  109  N.  Y.  389,  4  Am.  St.  Rep.  465, 
17  N.  E.  343;  People  ex  rel.  Madden  v. 
Dycker,  72  App.  Div.  308,  76  N.  Y.  Supp. 
Ill;  People  ex  ret.  Appel  v.  Zimmerman, 
102  App.  Div.  103,  92  N.  Y.  Supp.  497; 
Winston  V.  Beeson,  136  N.  C.  271,  65  L.R.A, 
167,  47  8.  E.  457;  Com.  v.  Moorhead,  7 
Pa.  Co.  Ct.  513;  SUte  v.  Dalton,  22  R.  I. 
77,  48  L.R.A.  775,  84  Am.  St,  Rep.  818,  48 
Atl.  234;  State  v.  Dodge,  76  Vt.  197,  56 
At!,   983,  1   Ann.   Cas,   47;   Young  v.  Com. 

101  Va,  853.  45  8.  E.  327. 

Prohibition  of  the  trading  stamp  business 
is  in  violation  of  the  14th  Amendment  of 
the   United  States  Constitution. 

Montgomery   v.   Kelly,   142   Ala.   552,  70 
16 
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L.R.A.  209,  110  Am.  St.  Rep.  43,  38  So. 
67;  Hewin  v,  Atlanta,  121  Ga.  73],  67 
L,B.A.  7B5,  49  S.  E.  705,  2  Ann.  Caa.  296; 
People  V.  Mich.  Trad.  Stamp  Co.  (1904; 
Mich.)  ;  Flaherty  v.  Lincoln  (1903;  Neb.)  ; 
State  T.  Rainseyer,  73  K.  H,  31,  58  Atl. 
958,  6  Ann.  Cas.  445;  People  v.  Gillson,  109 
N.  y.  330,  4  Am.  St.  Rep.  465,  17  K.  E. 
343;  State  v.  Dalton,  22  R.  I.  77,  48  L.B.A. 
775,  84  Am.  St.  Rep.  818,  46  Atl.  234; 
State  V.  Dodge,  76  Vt.  197,  50  Atl.  S83,  I 
Ann.  Caa.  47;  Territory  v.  M,  A.  Gunst  & 
Co,  18  Haw.  196. 

The  trading  stamp  business  is  not  a 
"gift  enterprise,"  aa  there  ia  no  element  of 
ehance. 

State  V.  Shugart,  138  Ala.  86,  100  Am. 
St.  Rep.  17,  35  So.  28;  Humes  v.  Little 
Roek,  138  Fed.  929;  Denver  v.  Frueauff,  39 
Colo.  20.  7  L.R.A.(N.S.)  1131,  88  Pac.  389, 
12  Ann.  Caa.  621 ;  Territory  v.  M.  A.  Gunst 
&  Co.  18  Haw.  19B;  Long  v.  State,  74  Md. 
565,  12  L,R.A.  425,  28  Am.  St.  Rep.  268,  22 
Atl.  4;  Com.  V.  Emerson,  1S5  Mass.  140,  42 
K.  E.  559;  Com.  v.  Sisaon,  178  Jlaga.  578,  60 
N.  E.  385;  O'Kceffe  v.  SomerviUe,  190  Mass. 
no,  112  Am.  St.  Rep.  316,  76  K.  E.  457,  5 
Ann.  Caa.  684;  People  ex  rel.  Madden  v. 
Dyeker,  72  App.  Div.  308,  T6  N.  Y.  Supp. 
Ill;  Winston  v.  Beeson,  135  X.  C.  271,  65 
L.R.A.  187,  47  S.  E.  457;  Com.  v.  Moor- 
head,  7  Pa.  Co.  Ct,  513;  State  v.  Dalton, 
22  E.  I.  77,  48  L.R.A.  775,  84  Am.  St.  Rep. 
818,  46  Atl.  234;  Young  v.  Com.  101  Va. 
853,  45  S.  E.  327. 

Statutea  or  ordinances  imposing  a  license 
fee  or  tax  on  merchants  for  using  trading 
stamps  in  their  husiness  are  unconstitu- 
tional. 

Ex  parte  McKenna,  126  Cal.  429,  58  Pae. 
716;  People  v.  Ross  (1902;  Cal.  Sup.  Ct. 
Sacramento  Co.)  ;  State  v.  Dalton,  22  R.  I. 
77,  48  L.R_4,.  775,  84  Am.  St.  Rep.  818,  48 
AH.  234;  People  r.  Ross  (Cal,  Justice's 
Ct.  Sacramento  Co.)  ;  Fleming  *  Howies  v. 
Augusta  (1901;  Ga.  Sup.  Ct.)  ;  Bewin  v. 
AtlanU,  121  Ga.  731,  67  L.R.A.  795,  49  S. 
E.  765,  2  Ann.  Cas.  2S6;  Com.  v.  Gibson  Co. 
125  Ky.  440,  101  S.  W.  385;  O'Keeffe  v. 
SomerviUe,  190  Mass.  110,  112  Am.  St.  Rep. 
316,  76  N.  E.  457,  6  Ann.  Caa.  684;  People 
ex  rel.  Appcl  v.  Zimmerman,  102  App.  Div. 
103,  92  N.  Y.  Supp.  497;  Schoch  v.  St.  Paul 
(1904;  Diat.  Ct.  Minn.)  ;  Columbia  v.  Lusk 
(IHOfl;  S.  C.  Com.  Pleas,  Richland  Co.); 
Young  V.  Com.  101  Va,  853,  45  S.  E.  327 ; 
State  V.  Dodge,  76  Vt.  197,  56  Atl.  983,  1 
Ann.  Cas.  47;  Trading  Stamp  Co.  v,  Mem- 
phis, 101  Tenn.  181,  47  S.  W.  136;  Barker 
T.  Alexandria  (1905;  Va.  Corp,  Ct.)  ;  Ex 
parte  Hutchinson,  137  Fed.  949. 

Meaera.  F.  R.  Baker,  F.  H.  Caraahan, 
and  T.  Ii.  Stiles,  for  respondents: 

The  ordinance  is  valid. 
L,R,A.1915B. 


Fleetwood  v.  Read,  21  Wash.  547,  47 
L.R.A,  205,  58  Pac.  665;  Stult  v.  De  MattoB, 
23  Wash.  77,  51  L.R.A.  892,  62  Pac.  451; 
State  v.  Clark,  30  Waali.  446,  71  Pac.  20; 
State  V.  Idc,  35  Wash.  582,  67  L.R.A.  280, 
102  Am.  St  Rep.  914,  77  Pac.  961,  1  Ann. 
Caa.  634;  Re  Gartinkle,  37  Wash.  653,  80 
Pac.  188;  Oliure  Mfg.  Co.  v.  Pidducfc-Rosa 
Co.  38  Wash.  141,  80  Pac.  276;  Thurston 
County  V.  Tenino  Stone  (iuarriea,  44  Waah. 
351,  9  L.R.A.(N,S.|  306,  87  Pac.  634,  12 
Ann.  Caa.  314;  Humea  v.  Ft.  Smith,  93  Fed. 
857. 

The  trading  stamp  aelieme  ia  a  "gift 
enterprise"  within  the  meaning  of  the  law. 

Lansburgh  v.  District  of  Columbia,  11 
App.  D.  C.  612;  District  of  Columbia  t. 
Kraft,  35  App.  D.  C.  253,  30  L.R.A.(K.S.) 
057 ;  District  of  Columbia  v.  Gregory,  36 
App.  D.  C.  271. 

FuilcPton,   J.,   delivered  the   opinion   of 

the  court: 

On  July  13,  1904,  the  city  of  Tacoma 
enacted  the  following  ordinance: 

'■Be  it  ordained  by  the  city  of  Tacoma: 

"Section  1.  Every  firm,  person,  or  corpo- 
ration within  the  city  of  Tacoma,  who  shall 
use  any  stamps,  coupons,  tickets,  earda,  or 
other  similar  devices  for  the  sale  of  goods, 
wares,  and  merchandise,  which  said  atamp, 
coupon,  ticketa,  or  other  similar  devices, 
shall  entitle  the  purchaser  receiving  the 
same  to  procure  from  any  other  perBon, 
firm,  or  corporation  any  goods,  wares,  or 
merchandise  free  of  charge,  upon  produc- 
tion of  any  number  of  said  stampa,  ticketa. 
couponE,  cards,  or  other  similar  devices, 
shall,  before  using  the  same,  obtain  & 
license  therefor  from  tlie  city  clerk. 

"Sec.  2.  Before  obtaining  aueh  license, 
the  person  applying  therefor  shall  pay  to 
the  city  treasurer  the  sum  of  one  hundred 
dollars  ($100),  and  upon  such  payment 
being  made,  and  filing  a  receipt  therefor 
with  the  city  clerk,  the  city  clerk  shall  is- 
sue to  tlie  person,  firm,  or  corporation  mak- 
ing such  payment  a  license  to  use,  for  one 
year,  the  stamps,  coupons,  tickets,  cards, 
or  other  similar  devieea  mentioned  in  9  1  of 
this  ordinance. 

"Sec.  3.  That  any  person  violating  the 
provisions  of  this  ordinance  shall  be 
puniahed  by  a  fine  of  not  leas  than  fifty 
($50)  dollars,  and  not  exceeding  one  hun- 
dred ($100)  dollars,  or  by  imprisonment 
not  exceeding  thirty  (30)  daya,  or  by  both 
such   fine  and   imprisonment. 

^ec.  4.  That  ordinance  No.  1298  and 
ordinance  No.  2092,  and  all  and  other  ordi- 
nances of  the  city  of  Tacoma,  in  conflict 
herewith,  be  and  same  are  hereby  repealed." 
Ordinance  No.  2,133. 

On  July  7,  1911,  the  appellant,  as  plain- 
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tid,  beg»n  the  present  action  to  enjoin  the 
fity  and  its  officers  from  enforcing  or  at- 
tfrnpting  to  enforce  the  ordinance,  on  the 
ground  tliat  the  same  was  unconstitutional 
and  void.  Facts  were  set  forth  in  the  com- 
plaint tending  to  show  tliat  tlie  appellant 
was  engnged  in  a  business  which  would  be 
injuriously  affected  by  the  enforcement  of 
tile  ordinance,  and  facta  tending  to  show 
ocherwiae  its  right  to  assert  its  invalidity. 
To  the  complaint  a  general  demurrer  was 
interposed,  nhieh  the  court  sustained.  The 
appellant  elected  to  stand  upon  its  com- 
plaint, whereupon  the  court  entered  judg- 
ment of  dismissal,  with  costs.  This  appeal 
lollovred. 

In  this  court  the  only  question  suggested 
i«  the  validity  of  the  ordinance.  The  ap- 
pellant  has  filed  an  exhaustive  brief,  in 
nlilch  it  contends  that  the  law  is  void  be- 
tause  prohibitive  of  tlie  appellant's  busi- 
ness, because  it  deprives  the  appellant  of 
its  property  without  due  procesB  of  law,  be- 
cause it  impairs  the  obligation  of  contracts, 
because  it  is  ultra  viret,  and  because  it 
operates  in  restraint  of  competition  and  in 
TMtraint  of  trade,  and  is  thus  void  as 
a^inst  public  policy.  We  have  not,  how- 
ever, found  it  necessary  to  follovf  the  plain- 
tiff ui  its  diaciusion  of  the  several  con- 
tentions suggested,  as  we  tliink  tliey  have 
•II  been  foreclosed  by  the  prior  decisions  of 
lilis  court.  In  Fleetwood  v.  Read,  21  Wash, 
il7,  47  L.R.A.  205,  58  Pac.  665,  an  ordi- 
nance of  the  city  of  Tacoma,  the  exact 
counterpart  of  the  one  now  in  question, 
was  upheld  by  us  against  an  attack  based 
on  the  ground  that  it  was  void  because  of 
the  matters  charged  against  the  present 
ordinance,  and  in  numerous  cases  decided 
lath  before  and  since  that  time  we  have  up- 
held similar  ordinances  against  similar  at- 
IscltB.  Walla  WalU  v.  Ferdon,  21  Wash. 
308.  57  Pac.  798;  StuU  v.  De  Mattos,  23 
irash.  71,  51  L.R.A.  8!)2,  S2  Pac.  451;  Se- 
ittle  T.  Barto,  31  Wash.  141,  71  Pac.  735; 
Re  Garfinkle,  37  Wash.  650,  80  Pac.  188; 
Oilure  Mfg.  Co.  v.  Pidduck-Ross  Co.  38 
Wish.  137,  80  Pac.  276;  McKnight  t. 
Kodge,  55  Wash.  28fl,  40  L.R.A.(N.S.) 
1207,  104  Pac.  504;  State  *-■(  rel.  Davis- 
Smith  Co.  V.  Clausen,  65  Wash.  156,  37 
LR.A.(N.S.)  468,  117  Pac.  1101,  2  X.  C.  C. 
.\.  823,  3  N.  C.  C.  A.  509, 

The  case  of  Fleetwood  v.  Read,  supra,  is 
cited  in  all  of  the  foregoing  cases,  with  two 
eiceptions,  and  is  in  each  instance  men- 
tioned with  approval.  It  is  also  cited  with 
approval  in  the  cases  of  State  v.  Clark,  30 
Wash.  439,  71  Pac.  20;  State  r.  Ide,  35 
Wash.  57C,  67  L.R.A.  280,  102  Am.  St.  Rep. 
3U,  77  Pac.  961,  1  Ann.  Cas.  034,  and 
Thurston  County  y.  Tenino  Stone  Quarries, 
4i  Wash.  351,  0  I,.R.A.(N.S.t  308,  87  Pac. 
L.RJ..1915B. 


634,  12  Ann.  Cas.  314,  although  the  point 
at  issue  in  these  cases  was  not  the  validity 
of  a  license  ordinance.  These  cases  are  con- 
clusive of  the  questions  at  bar,  if  they  are 
allowed  to  control,  as  to  hold  with  the  ap- 
pellant ia  to  deny  their  authority.  We  be- 
lieve thej-  were  rightly  decided,  and  de- 
cline to  overrule  them.  It  is  thought  the 
appellant's  contention  is  sustained  by  the 
case  of  Leonard  v.  Bassindale,  40  Wash, 
301,  89  Pac,  870,  which  holds  unconstitu- 
tional the  act  of  the  legislature  forbidding 
the  use  by  merchants  of  trading  stamps. 
But  a  business  may  be  subject  to  license  for 
the  purposes  of  regulation  and  revenue 
which  cannot  be  absolutely  prohibited. 
There  is  not  therefore  any  conflict  between 
that  case  and  the  cases  above  cited. 

The  judgment  appealed  from  is  affirmed. 
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(—  Me.  — ,  Bl  Atl.  948.) 

N'ew  trial  —  acts  afl^i"  trial  showing  tes- 
timony  to  be  untrue. 

A  new  trial  of  an  action  to  recover  dam- 
ages for  personal  injuries  in  which  the  dam- 
age s  were  assessed  on  testimony  to  the 
effect  that  plaintiff  was  physically  wrecked 
and  able  to  do  but  little,  if  any,  manual 
labor,  may  be  granted  for  newly  discovered 
evidence  that  soon  after  the  trial  he  went 
on  a  hunting  trip,  engaged  in  heavy  work, 
and  danced. 

(October  8,   1914.) 

yote.  —  New  trial:  phi/itlcal  condition 
of  plaintiff,  after  verdict  In  an  ac- 
tion for  jK^rsonnl  injuries,  tending  to 
shoic  falaity  of  testimony  as  to  ex- 
tent or  character  of  hie  injury,  ok 
ground  for  new  trial. 

The  reader  will  distinguish  the  subject 
of  this  note  from  the  subject  of  the  note  to 
Anshutz  V,  Louisville  R.  Co.  45  LR.A. 
(S.S.)  87,  "Subsequent  events  disproving 
character  or  e.xtent  of  bodily  injury  for 
which  recovery  was  had,  as  ground  tor  new 
trial,"  as  that  note  excluded  cases  where 
the  subsequent  events  were  in  the  nature 
of  evidence  of  fraud,  perjury,  or  malinger- 
ing on  the  part  of  the  plaintiff. 

For  the  general  subject  of  perjury^  ait 
ground  for  new  trial,  see  the  note  tr 
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MOTION  by  defendant  for  new 
an  action  brought  before  the 
Judicial  Court  for  Aroostook  County  to 
recover  damages  for  person  a  I  injuries, 
which  resulted  in  a  verdict  for  plaintiiF. 
Granted  on  question  of  damages  only. 

The  facts  are  stated  in  the  opinion. 

Messrs.  S(«arnB  A  Stearns,  Powers  & 
Gnild,  and  Joseph  F.  Goatd  for  defend- 
ant. 

Mr.  F.  W.  Halliday  for  plaintiff. 

Savage,  Ch.  J.,  delivered  the  opinion  of 
the  court; 

The  plaintiff  recovered  a  verdict  of 
$8,600  against  the  defendant  for  personal 
injuries.  The  only  question  submitted  to 
the  jury  was  that  of  damages,  for  the  de- 
fendant admitted  liabilit}'.  The  defendant 
filed  a  general  motion  for  a  new  trial,  also 
a  motion   based  on    newly    discovered    evi- 

As    to    the    general  motion,  we  think  it 


only  necessary  to  say  that  the  verdict  seems 
excessive.  But  we  will  not  undertake  now 
to  diacuBs/the  question,  for  we  think  the 
motion  based  on  newly  discovered  evidence 
should  be  sustained. 

At  the  trial  the  vital  question  was : 
What  was  then  the  plaintifTs  physical  con- 
dition, so  far  as  it  had  been  affected  by  the 
acts  for  which  the  defendant  was  responsi- 
ble? Knowing  this,  the  jury  could  de- 
termine past  damages  and  draw  reasonable 
inferences  as  to  future  danmges.  The 
claim  of  the  plaintiff,  which  his  testimony 
tended  to  support,  was  that,  as  a  result  of 
his  injuries,  he  was  suffering  from  an  in- 
curable disease,  that  he  was  physically 
wrecked,  and  able  to  do  but  little,  if  any, 
manual  labor. 

The  newly  discovered  evidence  comes 
from  several  witnesses  and  relates  to  the 
acts  and  doings  of  the  plaintiff  after  the 
trial,  but  nearly  related  to  the  time  of  the 
trisl,    of    such    a.    character    that,    if    this 


There  are  a  number  of  personal-injury 
actions  where  a  new  trial  has  been  granted 
on  evidence  showing  a  condition  of  the  in- 
jured person  after  the  trial  inconsistent 
with  the  showing  of  his  condition  made  on 
the  trial.  Wells,  F.  4.  Co.  v.  Gunn;  Colo- 
rado Springs  i  Inlerurban  R.  Co.  v,  Fogel- 
aong:  Sullivan  v.  Cliicsgo,  K.  I.  k.  P.  R. 
Co;  Cole  v.  Fall  Brook  Coal  Co.  40  N.  Y. 
S.  R.  834,  16  N.  y.  Supp.  789,  infra; 
Jensen  v.  Hamburg- American  Packet  Co. 
and  Thornton  v,  Rhode  Island  Suburban  R. 
Co.,  infra;  Southard  v.  Banoob  &  A.  B. 
Co. 

In  Wells,  F.  A  Co.  v.  Gunn,  33  Colo.  217, 
79  Fac.  1029,  it  was  held  that  it  was  an 
abuse  of  discretion  to  deny  a  motion  for 
a  new  trial  on  newly  discovered  evidence, 
where  the  plaintiff's  physician  testified  at 
the  trial  to  the  effect  that  alie  was  practical- 
ly entirely  paralyzed,  and  that  ^e  might 
recover  her  speech,  but  he  thought  she 
would  never  he  able  to  walk,  and  the  day 
before  the  trial  two  of  the  defendant's  piiy- 
sicians  examined  the  plaintiff  and  found 
a  similar  state  of  affairs,  but  after  the  case 
had  been  submitted  to  the  jury  and  on  the 
same  day  the  plaintiff  was  found  to  be 
almost  normal.  The  court  said:  "While 
it  is  true  that  the  physicians  made  an 
examination  of  the  plaintiff  before  the 
trial,  and  while  it  may  also  be  true  that 
it  was  their  belief  that  plaintiff  was  in  a 
measure  feigning  or  shamming,  still  the 
newly  discovered  evidence  of  which  defend- 
ant seeks  to  avail  itself,  in  the  very  nature 
of  things,  did  not  exist,  and  could  not  have 
been  discovered  or  produced,  until  after  the 
trial  was  over ;  for  that  evidence  relates  to  , 
things  which  transpired  after  the  verdict 
was  returned.  Without  intimating  our  own 
opinion  as  to  whether  or  not  plaintiff  was  I 
shamming,  it  is  sufficient  to  say  that  this  I 
r„R,A.1915B. 


newly  discovered  evidence  is  materia]  and 
important  on  that  issue,  and  the  defend- 
ant is  entitled  to  produce  it  before  a  jury." 
In  Colorado  Springs  Si.  Interurban  R.  Co. 
V.  Kogelaong,  42  Colo,  341,  94  Pac.  36tf, 
it  was  held  to  be  error  to  refuse  a  new  trial 
on  the  ground  of  newly  discovered  evidence 
where  it  was  testified  at  the  trial  that  the 
plaintiff  was  unable  to  get  around  except 
with  the  aid  of  crutches  or  cane,  his  wit- 
nesses stating  that  the  diaability  would 
continue  indefinitely,  while  those  for  the 
defendants  stated  that,  in  their  judgment, 
he  would  fully  recover,  but  it  was  shown 
by  the  moving  affidavits  on  the  part  of  the 
defendant  that  since  the  verdict  for  tlie 
plaintiff  was  rendered,  persons  residing 
next  door  observed  him  operating  a  wash- 
ing machine,  working  in  his  garden  withont 
crutches  or  other  support,  and  also  walk- 
ing considerable  distances  without  the  aid 
of  crutches  or  cane,  apparently  being  ablu 
to  walk  the  same  as  any  other  person  and 
performing  other  work,  and  that  tile  plain- 
tiff coming  into  the  shop  of  the  affiant 
with  his  crutehes,  on  being  asked  why  he 
did  not  throw  away  his  crutches  and  to  go 
to  work  hauling  coal  again,  replied:  "'I 
could  do  it  all  right,  but  it  would  not  look 
very  welt  for  me  to  do  it  while  my  case  is 
still  in  court."  Tlie  court  said:  "The 
proposed  testimony  of  affiants  goes  to  the 
very  vitals  of  the  case,  so  far  as  the  extent 
of  plaintiflfs  injuries  is  involved.  Whether 
what  they  say  they  will  testify  to  is  true 
or  untrue  can  only  be  satisfactorily  de- 
termined after  they  have  been  examined  and 
cross-examined  as  witnesses.  It  relates  to 
matters  which  the  defendant  could  not 
possibly  have  had  the  heneht  of  at  the 
trial,  and  the  credibility  of  affiants,  and 
the  weight  to  be  attached  to  their  state- 
ments  in    the   circumstances   of   this   case. 
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testimony  is  true,  the  plaintiff  at  that  time 
could  not  have  be«n  Buffering  a«  he  claimed, 
and  could  not  have  been  in  the  physical 
conditim  he  anid  he  was.  Since  the  evi- 
dence must  be  submitted  to  a,  jury,  we  do 
not  analyze  it,  but  it  tends  to  ibov  that  in 
the  very  next  month  aft«r  the  trial  he  went 
into  the  woods  on  a  hunting  trip;  that 
within  three  or  four  months  after  the  trial 
he  engaged  in  heavjr  work,  went  to  dances, 
and  danced,  and  did  other  things  indicating 
that  his  physical  condition  was  good,  and 
it  is  strongly  contradictory  of  what  the 
plaintiff  claimed  at  the  trial. 

That  evidence  of  things  happening  after 
the  trial  ma;  be  regarded  in  some  eases  as 
neicly  discovered  is  settled  in  Mitchell  v. 
Emmons,  104  Me.  76,  71  Atl.  321.  We 
thinl{  the  evidence  in  this  case  should  be 
regarded  as  newly  discovered.  Though  it  is 
evidence  of  acts  which  did  not  occur  until 
■Iter  the  trial,  it  is  evidence  of  a  condition 

Ebould  be  determined  by  a  jury."  (The' 
report  of  the  caae  omits  the  statement  of  i 
how  goon  after  the  verdict  the  matters 
aforesaid  were  observed.) 

In  Sullivan  v.  Chicago,  R.  I.  A  P.  E.  Co. 
119  Iowa,  404,  03  N.  W.  387  (reversing  the 
decision  llelow),  a  new  trial  was  aranted  on 
(he  ground  of  newly  discovered  evidence 
nhere  the  court  said  that  much  of  the  so- 
tailed  newly  discovered  evidence  was  merely 
cumulative,  and  as  sueb  would  be  no  sufli- 
cient  reason  for  a  new  trial,  but  that  much 
of  it  appeared  to  have  a  direct  bearing;  up- 
on the  vital  question  as  to  the  nature  and 
character  and  extent  of  the  disability  of 
Khich  the  plaintiff  complained.  It  was 
made  to  appear  that  a  physician  wlio  at- 
tended the  plaintiff  professional ly  prior  to 
the  trial,  and  waa  one  of  his  principal  expert 
medical  witncBses,  made  an  exaniuiation  of 
him  with  the  aid  of  electricity  just  at 
Che  close  of  the  trial,  and  discovered 
conditiona  leading  to  conclusions  largely 
if  not  entirely  at  variance  with  those  testi- 
fied to  by  him  while  a  witness  on  the  stand, 
and  evidence  was  also  offered  as  to  state- 
ments and  admissions  made  b;  the  plaintiff 
subsequent  to  the  trial,  wholly  inconsistent 
■  ith  hia  testimony  while  on  the  witness 
stand. 

In  Jetwen  v.  Hamburg- American  Packet 
Co.  23  App.  Div.  163,  48  N.  Y.  Supp.  030, 
a  aew  trial  was  granted  In  a  case  where  the 
plaintiff  had  recovered  a  verdict  on  ac- 
count of  injuries  to  his  leg  and  impairment 
of  his  hearing  and  memory,  where  the  de- 
fendant, being  suspicious  that  the  plaintiff 
had  magnified  his  injuries  by  his  evidence, 
caused  observation  to  be  taken  of  the  ac- 
tions and  conduct  of  the  plaintiff,  also  of 
hia  ability  to  attend  to  his  busineas  and 
the  condition  of  his  memory  and  hearing 
capacity,  and  these  observations  and  invcsti-  ' 
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wliich  existed  at  the  trial,  and  throws  new- 
ly discovered  light  on  that  condition. 

We  think  that  justice  requires  that  the 
defendant  should  have  an  opportunity  to 
submit  this  evidence  to  a  jury,  to  be  con- 
sidered by  them,  together  with  any  evidence 
the  plaintiff  may  have  to  rebut  it,  and  with 
such  other  relevant  evidence  as  may  be 
offered  by  either  party  on  the  question  of 
damages.  ITie  evidence  brings  the  case 
within  the  condition  applicable  to  the 
granting  of  new  trials  on  the  ground  of 
newly  discovered  evidence,  namely,  that  it 
seems  "probable  to  the  court  that  the 
verdict  will  be  different  when  the  case  is 
submitted  anew  with  the  additional  evi- 
dence." Parsona  v,  Lewiston,  B.  Ik  B. 
Street  R.  Co.  99  Me.  503,  52  Ati.  1000.  12 
Am.  Keg,  Rep.  38. 

Motions  sustained. 

New  trial  granted  on  the  qui'stJon  of 
damages  only. 

gat  ion  8  resulted  in  affidavits  relating  to 
the  plaintiff's  ability  for  physical  activity 
and  service,  and  relating  ti  his  hearing 
and  memory,  quite  inconsistent  with  thci 
situation  in  those  respects  as  represented 
by  the  evidence  on  the  part  of  the  plaintiff 
at  the  trial.  It  was  held  that  the  newly  dis- 
covered evidence  was  not  cumulative  in 
such  sense  as  to  prejudice  the  application 
for  a  new  trial,  as  the  nature  and  extent  of 
the  afEiction  to  which  the  plaintiff's  evi- 
dence tended  to  prove  he  was  subjected 
were  such  that  the  defendant  could  not  well 
be  supposed  to  have  been  ablp  to  make 
them  the  subject  of  inquiry  by  independent 
affirmative  evidence  at  the  trial. 

In  the  briefly  reported  case  of  Thornton 
V.  Rhode  Island  Suburban  R.  Co.  —  B.  I. 
— ,  67  Atl.  45],  a  new  trial  was  granted 
partly  because  there  appeared  upon  the  trial 
of  another  action  to  which  the  plaintiff 
was  not  a  party,  facts  with  r^ard  to  the 

Slaintiff's  physical  condition  since  the  acci- 
ent  which  were  not  disclosed  at  the  trial  of 
the  case,  tending  to  show  that  ahe  was  not 
in  such  a  desperate  physical  condition  as 
she  claimed  as  the  result  of  the  accident. 

The  rule  of  the  foregoing  cases  was  sup- 
ported where  a  new  trial  was  denied  on  the 
ground  that  the  trial  evidence  was  not  in 
the  record,  in  Indianapolis  v.  Pansel,  157 
Ind.  403,  62  N,  E.  35,  where  it  was  shown 
by  affidavits  that  the  plaintiff  was  brought 
in  and  out  of  the  courtroom  in  an  invalid'e 
chair,  and  that  as  soon  as  the  trial  was 
ended  he  was  ahlt^  to  walk  without  sup- 
port, Tlie  court  declined  to  accede  to  the 
plaintiff's  claim  that  his  admission  by  act 
or  word  after  the  trial  could  not  be  uaed 
to  support  a  charge  of  misconduct,  but 
refused  to  grant  a  new  trial,  stating  that 
the  evidence  given  at  the  trial  was  not  in 
the   record,   that   the   trial   court,  however, 
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Iieard  the  evidence  and  overruled  tlie  motion 
for  a  new  trial,  and  that  they  were  bound 
to  presume  in  favor  of  the  ruling  that  the 
plaintiR  had  testified  on  the  trial  that  he 
could  walk  without  support,  and  that  he 
had  explained  his  use  of  an  invalid's  chair 
so  that  the  trial  court,  in  refusing  to  grant 
a  new  trial,  wae  aatiafled  that  in  fact  no 
fraud  liad  been  practised. 

In  Cole  V.  Fall  Brook  Coal  Co,  32  N.  Y. 
8.  E.  762,  10  N.  Y,  Supp.  417,  where  the 
plaintilT's  evidence  on  the  trial  tended  to 
show  that  Ilia  injuries  were  of  a  permanent 
and  incurable  nature,  and  that  his  future 
life  would  be  one  of  suffering  and  compara- 
tive UHeleasneaa,  and  some  of  the  evidence 
offered  as  a  reason  for  a  new  trial  was  to 
the  effect  that,  after  the  trial,  the  plain- 
tiff developed  into  an  able-bodied  man, 
performing  vigorous  and  continued  labor  in 
various  directions,  the  court,  in  denying  a 
new  trial,  stated  that  the  evidence  was 
simpiv  cumulative.  But,  upon  a  further 
application  in  40  N.  Y,  S.  R.  834,  16  M. 
Y,  Supp.  789,  it  was  held  that  the  court 
properly  ordered  a  new  trial  when  it  was 
shown  that,  subsequent  to  the  trial,  the 
plaintiff  performed  feats  of  phj-sical 
strength  with  other  circumstances  showing 
that  he  possessed  great  a);ility  and  strength, 
and  he  admitted  that  he  had  exaggerated 
and  overstated  his  condition  upon  the 
trial  of  the  case,  as  this  class  of  evidence 
"was  not  cumulative;  no  evidence  of  that 
character  was  given  upon  the  trial.     It  did 

But  a  irew  trial  has  been  refused  on  the 
ground  that  tlie  newly  offered  evidence  of 
fraud  was  not  strong  enough. 

In  Brooks  v.  Rochester  R.  Co.  10  Misc. 
88.  31  N.  y.  Supp,  179,  where  a  new  trial 
was  asked  for  on  the  ground  that  the  plain- 
tiff's condition  had  improved  so  rapidly  after 
the  trial  as  to  suggest  that  she  was  some- 
what of  a  malingerer,  the  court,  while  not 
disposed  to  limit  the  rule  of  Cole  v.  Fall 
Brook  Coal  Co.  supra,  denied  the  motion  on 
the  ground  tiiat  in  sucli  cases  a  new  trial 
could  properly  be  granted  only  where  the 
evidence  of  fraud  practised  on  the  court 
was  exceedingly  strong.  (This  case  is  of 
peculiar  interest  from  the  fact  that  before 
the  accident,  the  plaintiff  had  suffered  an 
earlier  injury  at  the  hands  of  the  defendant, 
for  which  she  had  brought  an  earlier  action, 
and,  as  the  court  points  out  in  ]56  X.  Y, 
244,  50  X.  E.  045,  4  Am.  Neg.  Rep.  426, 
her  interest  on  the  trial  of  the  second  ac- 
tion was  to  belittle  the  injuries  suffered 
in  the  first  accident.) 

So.  a  new  trial  was  denied  in  Seaboard 
Air  i.ine  E.  Co.  v.  Eeid,  6  Ga.  App,  18,  6.1 
S.  E.  1130.  where  the  plsintiff  recovered  for 
the  loss  of  botii  legs,  he  having  testilied 
that  he  would  never  be  able,  on  account  of 
the  nature  of  his  injuries,  to  wear  cork  or 
artificial  legs,  pointing  out  the  reasons 
therefor,  and  it  wae  held  to  he  no  cause  for 
a  new  trial  that  he  was,  at  the  time  of  the 
application,  wearing  cork  legs,  as  his  testi- 
mony was  merely  the  giving  of  hd  opinion, 
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and  the  question,  having  been  once  flnalljr 
settled,  must  remain  settled. 

And  in  Xational  Concrete  Conatr.  Co.  v. 
Duvall,  133  Ky.  394,  155  S.  \V.  757.  the 
court  refused  a  new  trial  where  the  newly 
diHCDvered  evidence  was  that  the  wife  of 
the  plaintiff  had  become  pregnant  or  was 
discovered  to  be  pregnant  some  seventeen 
months  after  the  trial  at  which  the  plain- 
tiff had  testified  that  he  had  lost  his  man- 
hood, hut  he  did  not  say  that  it  was  per- 

and  the  plaintiff  had  been  injured  in  other 
respects. 

It  may  be  noted  that  in  St.  I^uis  South- 
western R.  Co.  V.  Smith,  38  Tex,  Civ,  App. 
507,  86  S.  W.  943,  while  the  offer  of  new 
evidence  was  not  effective,  as  not  sworn  to, 
the  plaintiff  had  testified  on  the  trial  that 
he  could  not  see  with  his  right  eye,  and 
the  court  considered  that  the  discovery  by 
a  phvsician  on  an  examination  after  the 
trial,'  that  the  plaintiff's  right  eye  was 
healthy,  and  that  be  could  see  to  read  with 
it,  was  not  cumulative  evidence,  but  very 
material.  (It  would  seem  from  the  case 
that  the  expert  testimony  at  the  trial  was 
to  the  effect  that  the  sight  of  the  eye  wan 
not  impaired.  Xo  question  of  fraud  ii 
directly  discussed,  and  the  case  was  remand- 
ed on  other  grounds.) 

Where  the  newly  discovered  evidence  as  to 
the  improved  condition  of  the  plaintiff  sub- 
sequent to  the  trial  would  not  probably 
influence  or  reduce  the  verdict,  a  new  trial 
will  not  be  granted.  Thus,  in  Whipple  v. 
New  York,  X.  H,  4  H.  R.  Co.  19  R.  T.  687, 
61  Am.  St.  Rep.  798,  35  Atl.  303,  the  court, 
in  denying  a  motion  for  a  new  trial,  said; 
"The  newly  discovered  evidence  is  all  direct- 
ed to  the  question  of  the  extent  of  the  plain- 
tiff's injuries.  As  the  verdict  was  only  lor 
$1,500,  and  it  is  not  denied  that  the  plain- 
tiff was  confined  to  his  bed  for  five  or  six 
weeks,  during  which  time  he  suffered  much 
pain,  we  do  not  think  that  the  newly  dis- 
covered testimony,  which  goes  merely  to 
his  improved  condition  subsequently  to 
that  period,  is  of  such  importance  that  it 
would  be  likely  to  lessen  the  verdict  if  a 
new  trial  were  granted." 

For  a  case  where  a  new  trial  was  granted 
on  account  of  a  false  effect  produced  upon 
the  jurv  as  to  the  condition  of  the  plain- 
tiff at  the  time  of  the  trial,  where  the  evi- 
dence seems  to  have  been  confined  to  his 
condition  before  and  at  the  trial,  see  Corlev 
V.  New  York  &  H.  R.  Co.  12  App.  Div. 
409,  42  N.  Y.  Supp.  041.     Such  seems  also 

I  to  have  been  the  situation  in  n  case  where 
there  was  a  refusal  of  a  new  trial  on  the 
ground  of  newly  discovered  evidence  which 

1  tended  to  prove  that  the  plaintiiT,  after 
her  alleged  injury,  used  her  arm  in  a  man- 
ner  inconsistent  with   her  claim  of  injury. 

I  (he  court  stating  that  other  evidence  to 
the  same  effect  was  introduced  on  the  trial, 

!  and  a  new  trial  would  not  be  granted  on  ac- 

;  count   of   newly   discovered   evidence   which 

I  was  cumulative.     Linton  v.  Smith,  31  Ind. 

!  App.  646,  68  N,  E,  617-  B.  B.  B, 
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WILLIAM  J.  SCOWN,  Appt., 

ANTHONY  CZARNECKI  et  a1. 

(284  111,  305,  106  N.  E.  276.) 

Sratnles   —   •mendnienls   —   extending 
priTilege  ot  saffrase. 

i.  A  statute  extending  to  women  the 
privilege  of  suffrage  is  not  an  amendment 
of  the  existing  electirai  law,  which  conferred 
the  privilege  upon  men  only,  ho  as  to  eome 
VLthin  the  operation  of  a  constitutional 
provision  requiring  the  statute  Amended  to 
be  inserted  in  the  emending  one. 
Same  —  congtltnttonal   ipisIificBllon  ot 

voters   —   right  of   legislature   to   ei- 

tend. 

2.  Constitutional  provisions  defining  the 
qiuHGcation  of  voters  apply  to  peraons 
voting  for  candidates  for  oilke  created  by 
the  Constitution  alone,  and  do  not  prevent 
the  legislature  from  extending  to  women  the 
privilege  ot  suffrage  for  other  ofHccs. 
Same  —  questions  submitted  (o  voters  — 

statutory  conslrucrlon. 

3,  A  statute  attempting  to  confer  upon 
tromen  the  privilege  of  voting  upon  all 
questions  or  propositions  submitted  to  a 
vote  of  the  electors  of  "such  municipalities 


OT   other   political   divisions   of   the   state" 
includes  all  questions  or  propositions  sub- 
mitted to  the  electors  of  a  county. 
Same  —  rote  upon  referendum. 

4.  The  l^islature  cannot  confer  upon 
women  the  privilege  ot  voting  upon  proposi- 
tions nhich  the  Constitution  requires  to  be 
submitted  to  the  voters,  where  they  ara 
not  qualified  voters  under  the  Constitution. 
Statutes   —   partial    unoonstltullonailly 

—  separation. 

5.  That,  in  conferring  the  privilege  of 
suffrage  upon  women,  the  legislature  ex- 
ceeded its  constitutional  power  in  some 
particulars,  docs  not  destroy  the  act  in 
tnto,  but  such  matters  maj  be  segregated, 
and  the  statute  upheld  so  far  as  it  applies 
to  offices,  the  privilege  of  voting  for  wliicli 
might  legally  be  conferred  upon  women. 
Judfcnieiit   —   tnierference   with   eslab- 

lislied  rnles. 

0.  The  courts  will  not  overturn  a  deliber- 
ate decision  upon  the  constitutional  power 
of  the  legislature  under  whii^h  the  highest 
political  rights  have  been  held  and  exercised 
witliout  question  for  many  years,  regard- 
less of  the  opinions  of  the  judges  upon  the 
bench  as  to  the  correctness  of  the  decision. 


(Farmer,  Cooke,  and   Craig,  JJ.,   c 


t.) 


(Ju. 


19,   1i)14.) 


Sole,  —  Right  of  i. 


Tlie  early  cases  passing  upon  this  question 
ire  presented  in  the  notes  in  21  L.R.A.  6<t2, 
»nd  27  L.R.A.(X.S.)  522,  and  the  present 
note  is  supplementary  thereto. 

It  is  competent  for  the  legislature  to  con- 
fer the  right  of  suffrage  upon  women  in 
elections  at  district  road  meetings,  notwith- 
standing art.  2,  9  2,  of  the  state  Constitu- 
tion, which  prescribes  the  qualifications  of 
electors  "in  all  elections  not  otherwise  pro- 
vided for  by  this  Constitution."  and  limits 
the  right  to  vote  to  male  citizenn.  as  the 
word  "election"  an  used  in  the  Constitution 
refers  onlv  to  election  of  public  officers. 
Oregon-Wisconsin  Timber  Holding  Co.  v. 
Cooa  County,  —  Or.  — ,  142  Pac.  575;  Beirl 
V.  Columbia  County,  —  Or.  -— ,  144  Pac. 
457.  Generally,  as  to  applicability  of  con- 
stitutional or  statutory  provisions  relating 
to  general  elections,  to'  elections  other  than 
for  the  selection  of  ofliccrs,  see  note  to  State 
ex  vel.  Birchmore  v.  State  Canvassers,  14 
L.R.A.(N.S.)   850. 

The  legislature  has  paver  to  confer  the 
right  of  suffrage  upon  women  in  the  elec- 
tion of  county  superintendent  of  schools, 
under  the  constitutional  provision  that  the 
section  prescribing  the  qualifications  of 
voters  "shall  not  apply  to  the  election  of 
school  trustees  and  other  common  school 
district  elections,"  as  the  words,  "other  com- 
mon school  district  elections,"  refer  to  all 
elections  that  have  to  do  with  matters  re- 
lating exclusively  to  the  management  and 
conduct  of  the  afTairs  of  the  common 
schools  of  the  state,  except  the  office  of 
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superintendent  of  public  instruction,  which 
is  a  constitutional  office.  Crook  v.  Bartlett, 
155  Ky.  305,  159  S.  W.  828. 

Under  such  constitutional  provinion  it  is 
competent  for  tlic  legislature  to  extend  the 
right  of  suffrage  to  women  "upon  all  school 
measures  or  questions  submitted  to  a  vote 
of  the  people."  Stuessy  v.  Louisville,  166 
Ky.  623,  10!  8.  W.  564. 

An  election  to  pass  upon  the  question  of 
issuing  bonds  for  the  improvement  of  the- 
public  schools  is  an  election  upon  a  "school 
measure  or  question,"  within  the  contem- 
plation of  the  statute  providing  that  women 
shall  have  the  right  to  vote.     Ibid. 

Women  possessing  the  necessary  qualifi- 
cations are  entitled  to  vote  upon  the  propo- 
sition to  issue  municipal  bonds,  by  virtue 
of  a  statute  (New  York  general  village 
law,  §  4],  chap.  64,  Consol.  Laws)  which 
authoriiLcs  resident  women  who  were  as- 
sessed on  the  last  assessment  roll  to  vote  on 
the  proposition  whether  money  shall  be 
raised  bv  the  village  by  tax  or  assessment. 
Ward  V.'  KropI,  120  N.  Y.  Supp.  476,  af- 
firmed witliout  opinion  in  143  App.  Div. 
919,  127  N.  V.  Supp.  1148. 

Under  such  a  statute  women  have  the 
right  to  vote  upon  the  proposition  to  ex- 
pend a  certain  sum  in  the  purchase  of  an 
existing  water  supply  system,  as  it  neces- 
sarily contemplates  and  implies  that  money 
shall  be  raised  by  tax  for  the  purpose  of 
paying  the  same  and  the  interest  accruing 
thereon.  Wavtrly  v.  Waverly  Waterworks 
Co.  69  Misc.  373,  126  N.  Y.  Supp.  33B. 

Women  are  entitled  to  vote  for  school 
officers   without  registering   as  electors,   or 
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APPEAL  by  complainant  from  a  decree  of 
the  Superior  Court  for  Cook  County 
diamiasing  a  bill  Died  to  restrain  defend- 
aota  from  expending  money  for  providing 
separate  ballots  and  ballot  boxea  for  women 
and  for  other  purposes  in  accordance  with 
the  provisions  of  the  woman's  suffrage  act. 
Afflrmed. 

The  facta  are  stated  in  the  opinion. 
IiIeBsrs.    Mayer,    Meyer,    Austrian,    & 
Ptntt,  for  appellant: 

The  noman'fi  suffrage  act  violates  §  13 
of  article  4  of  the  Constitution  of  Illinois, 
in  that  in  its  passage  the  legislature 
amended  the  general  election  laws  of  the 
state,  and  more  partieularly  g  SC  thereof,- 
without  inserting  said  §  65  at  length  in 
the  new  act- 
People  ex  rel.  Breckon  v.  Election  Comra. 
221  111.  8,  77  N.  E.  321,  6  Ann.  Cas.  662; 
Badenoeh  v.  Chicago,  222  111.  71.  78  N.  E. 
3] ;  O'Cnnnell  v.  McClcnathan,  24S  111.  330, 
84  N.  E.  21 ;  People  ex  rel.  Cant  v.  Crossley, 
261  111.  78,  103  N.  E.  537;  Brboka  v.  Hatch, 
281  III.  179.  103  N.  E.  745. 

The  legislature  cannot  constitutionally 
give  to  women  the  right  to  vote  "upon  all 
questions  or  propositions  submitted  to  a 
vote  of  the  electors  of  eitiea,  villages,  and 
towns,  or  other  political  divisions  of  this 
state,"  and  the  words  "all  questions  or 
propoaitions"  contained  in  the  woman's 
sufTrage    act    cannot    be    separated    by    the 

People  ex  rel.  Ahrena  v.  English,  139  111. 
622,  IS  L.E.A.  131,  29  N.  E.  67S;  Plnmmer 
V.  Yost,  144  III.  68,  19  L.R.A.  110,  33  N.  E. 
101;   United  SUtea  v,  Reese,  02  U.  S.  214. 

furnishing  an  affidavit  as  required  by  elec- 
tors who  are  not  registered,  where  qualified 
electors,  as  defined  by  the  North  Dakota 
Constitution,  §  121,  are  male  persons  only, 
possessing  the  other  qualifications  therein 
enumerated;  §  128,  North  Dakota  Con- 
,  stitutlon,  providing  that  "anv  woman  hav- 
ing qualillcBtions  enumerated  in  g  121  of 
this  article  as  to  age,  residence,  and  citi- 
zenship, and  including  those  now  qualified 
by  the  laws  of  the  territory,  may  vote  for 
all  school  officers,  and  upon  nil  questions 
pertaining  solely  to  school  matters,  and  be 
eligible  to  any  school  office,"  does  not  make 
women  electors  within  the  terms  of  §  121 
of  the  Constitution,  but  vesta  them  with  a 
limited  elective  franchise.  Wagar  v.  Prinde- 
Tille.  21  N.  D.  245,  130  N.  W.  224. 

Women  are  not  entitled  to  vote  at  an 
election  upon  the  question  of  the  issuance 
of  bonds  for  school  purposes,  under  a  stat- 
ute which  limits  the  right  to  vote  thereon 
to  qualified  electors,  which  are  defined  b^ 
the  state  Constitution  to  embrace  male  citi- 
lens  only.  Shelton  v.  School  Bd.  Dist.  — 
Okia,  — ,  142  Pac.  1034.  It  appeared  from 
the  report  of  the  above  case  that  the  Okla- 
homa Constitution,  g  3,  art.  3,  provided 
L.R.A,1915B. 


23  L.  ed.  563;  Trade-Mark  Cases,  100  U.  8. 
82,  25  L.  ed.  650;  United  States  v.  Harris, 
106  U.  S.  629,  27  L.  ed.  290,  1  Sup.  Ct.  Rep. 
601 ;  Baldwin  v.  Franks,  120  U.  S.  678,  30 
L.  ed.  766,  7  Sup.  Ct.  Rep.  656,  763;  James 
V.  Bowman,  190  U.  S.  127,  47  L.  ed.  979,  23 
Sup.  Ot.  Rep.  678;  United  States  v.  Ju  Toy, 
198  U.  S.  253,  262.  49  L.  ed.  1040,  1043,  25 
Sup.  Ct.  Rep.  644;  Carroll  v.  Greenwich 
Ins.  Co.  199  U.  S.  401,  400,  60  L.  ed.  246, 
249,  26  Sup.  Ct.  Rep.  66;  Illinois  C.  R.  Co. 
V.  McKendree,  203  U.  S.  514,  528,  51  L.  ed. 
298,  304,  27  Sup.  Ct.  Rep.  153;  Employers 
Liability  Cases  (Howard  v.  Illinois  C.  R. 
Co.)  207  U.  S.  463,  52  L.  ed.  297,  28  Sup.  Ct, 
Rep.  141 ;  Butts  v.  Merchants'  &  M,  Transp. 
Co.  230  U.  S.  126,  57  L.  ed.  1422,  33  Sup.  Ct. 
Sep.  964;  Chicago,  M.  k  St.  P.|R.  Co.  v. 
Westby,  47  L.a.A.(K.S,)  97,  102  C.  C.  A. 
66,  173  Fed.  619;  Duggan  v,  Peoria,  D,  4  E. 
R.  Co.  42  III.  App.  536;  Bernier  v.  Russell, 
89  111.  60;  Re  Gage,  141  N.  Y.  112,  25  L.R.A. 
781,  35  N.  E,  1094;  Coffin  v.  Election 
Comrs.  87  Mich.  188.  21  L.R.A.  662,  56  N. 
W.  567;  State  ex  rel.  Mills  v.  Board  of 
Elections,  8  Ohio  C.  D.  36,  affirmed  in  54 
Ohio  St.  631,  47  N.  E.  1114;  Harris  v. 
Burr,  32  Or.  348,  39  L.R.A.  768,  52  Pac.  17: 
Livealey  v.  Litchfield,  47  Or.  248,  114  Am. 
St.  Rep.  020,  83  Pac.  142;  Setterlun  v. 
Kecne,  48  Or,  520,  87  Pac.  763. 

Messrs.  John  3.  Hcrrrick,  Charles  S. 
Cutting,  iNslali  T.  Grecnacre,  and  Joel 
P.  tiontceuecker,  with  Mr.  Charles  H. 
Mitchell,  for  appellees: 

The  woman's  suffrage  aet  does  not  vio- 
late §  13  of  article  4  of  the  Constitution  of 
Illinois. 

that  "until  otherwise  provided  by  law,  all 
female  citizens  of  this  state  possessing  like 
qualifications  of  male  electors,  shall  be 
qualified  to  vote  at  school  district  elections 
or  meetings,"  and  the  court  pointed  out 
that  the  intent  of  the  legislature  to  deprive 
female  citizens  of  the  privilege  of  partici- 
pating in  elections  of  the  kind  in  question 
WHS  further  manifested  by  the  language 
used  in  another  section  of  the  statute. 
wherein  it  is  specifically  provided  that  all 
persons,  male  and  female,  possessing  tiie 
other  qualifications  provided  in  the  Consti- 
tution and  laws  of  the  state,  may  vote  for 
elective  school  ofiicers  only. 

The  Constitution  of  the  United  States 
does  not  confer  the  right  of  suffrage  upon 
women  to  vote  for  members  of  Congress,  nor 
preclude  the  several  states  from  changing 
the  qualifications  of  electors  as  they  existed 
at  the  time  of  its  adoption.  Carpenter  v. 
Cornish,  83  N.  J.  L.  696,  85  Atl.  241. 

In  Carpenter  v.  Cornish,  83  N.  J.  L.  264, 
83  Atl.  31,  affirmed  in  83  N.  ,1.  L.  696,  85 
Atl.  240,  it  was  contended  that  women  had 
the  ri$>ht  to  vote  by  virtue  of  the  former 
state  C;onstitution  of  1778,  which  declared 
that  "all  inhabitants  of  this  colony  of  full 
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People  ex  r«l.  Ahrena  t.  English.  139  III. 
«22,  15  L.R.A.  131,  29  X.  E.  678;  Plnmrner 
V.  VoBt,  144  III.  68,  19  L.R.A.  110,  33  N.  E. 
101;  Ackermtin  v.  Haenck,  147  III.  614,  35 
X.  £.  381  i  Dorwj  v.  Brighom,  177  III.  250. 
42  I^R^.  80a,  69  Am.  St.  Rep.  22B,  62  X. 
E.  303;  Collier  v.  Anlicker,  189  111.  34,  69 
N.  E.  815;  People  ex  rel.  Cant  v.  Croulej, 
281  111.  78,  103  N.  E.  637;  Timm  v.  Harri- 
son, lOe  III.  693;  Erford  v.  Peoria,  229  III. 
34S,  82  X.  E.  374;  Hollingaworth  v.  Chi- 
cago &  C.  Coal  Co.  243  III.  eS,  90  K.  E.  276; 
People  ex  rel.  Lynch  v.  La  Salle  County, 
100  IlL  495;  Chicago  v.  Reeves,  220  111. 
274,  77  N.  E.  237;  Cook  County  v.  Healy, 
222  III.  310,  78  X.  E.  623;  Hill  v.  Tohill. 
225  111.  384,  80  X.  E.  253,  8  Ann.  Cas.  423; 
People  ex  rel.  Sadler  v.  Olson,  245  111.  288, 
92   X.  E.  157. 

The  contention  that  g  1  of  article  7  of  the 
Constitution,  as  to  the  qualiflcstiona  of 
voters,  applies  not  only  to  officers  provided 
for  in  the  Constitution,  but  also  to  officers 
created  by  the  legislature,  and  that  there- 
fore the  provisions  of  the  woman's  sufTrttge 
act,  which  give  womeu  the  right  to  vot.:  for 
the  officers  named, — all  of  whom  are  of- 
ficers created  by  the  legialaturc,— are  void, 
ia  contrary  to  many  express  decisions  of 
this  court. 

PlummcT  V.  Yost,  144  111.  68,  19  L.R.A. 
110,  33  N.  E.  191;  Wilson  v.  SaniUry  Dist. 
133  111.  443,  27  X.  E.  203;  Ackcrman  v. 
Haenclc,  147  III.  314,  35  X.  E.  381;  Dorscy 
v.  Brigham,  177  III.  250,  42  L.R.A.  S09,  69 
Am.  St  Rep.  228,  62  X.  E.  303;  Collier  v. 
Anlidcer.  189  111.  34,  59  N.  E.  615;  People 
ex:  rel.  Wlea  v.  Bowman.  247  111.  276,  93  X. 

age,  •  .  .  and  have  resided  within  thu 
county  in  nhicli  tlicy  claim  a  vote  for 
twelve  montlia  immediately  preceding  the 
election,  shall  be  entitled  to  vote,"  and  thai 
the  limitation  contained  in  the  subsequeut 
Constitution  of  1844,  granting  the  right  to 
Tote  to  male  citizens,  miiBt  be  disregarded, 
because  it  was  improperly  adopted  far  th<: 
reason  that  only  male  citizens  were  allowed 
to  vote  thereon.  The  supreme  court  denied 
that  women  had  a  right  to  vote  by  virtue 
of  the  Constitution  of  17T6,  upon  the  grounil 
that  prior  to  its  adoption  women  had  no 
leg^l  right  to  vote,  and  that  the  term  "all 
inhabitants"  is  limited  to  those  legally  en- 
titled to  vote  liefore  the  adoption  of  thu 
Constitution,  and  that  the  words  "claim  a. 
vote"  must  be  understood  to  mean  a  lawful 
claim  to  vote  prior  to  the  adoption  of  the 
Constitution.     The  court  of  errors  and  ap- 

Seal  held  that  it  would  not  undertake  Ic 
ecide  the  question  upon  the  ground  that 
it  was  a  political  question;  that  courts  will 
not  undertake  to  decide  the  question  as  to 
the  existence  of  the  government  under  which 
it  exercises  jurisdiction. 

In  Ward  v.  Kropf,  120  N.  Y.  Supp.  476, 
affirmed  without  opinion  in  143  App.  Div. 
L.RJL19I6B. 


E.  244;  People  ex  rel.  Akin  v.  Kiplcy,  171 
III.  44.  41  L.R.A.  775,  49  N.  E.  229;  People 
ex  rel.  Akin  v.  Loeffler,  176  111.  585, 
51  N.  E.  785;  People  ex  rel.  Sadler 
V.  Olson,  245  III.  288,  92  X.  E.  157;  State 
ex  rel.  Lamar  v.  Dillon,  32  Fla.  645,  22 
L.E.A.  124.  14  So.  333;  Hanna  v.  Young.  84 
Md.  179,  34  L.RA.  55,  57  Am.  St.  Rep,  396, 
36  Atl.  674 ;  State  ex  re!.  Gibson  v.  Mona- 
ban,  72  Kan.  492,  115  Am.  St.  Rep.  224,  84 
Pae.  130,  7  Ann.  Cas.  661;  State  ex  reL 
Harris  v.  Hanson,  80  Xeb.  T24,  116  X.  W. 
294,  117  X.  W.  412. 

Even  if  it  is  assumed  that  the  provision 
of  the  act  giving  women  the  right  to  vote 
on  the  propositions  and  questions  referred 
to  is  void,  the  further  provisions  which  give 
aomen  the  right  to  vote  for  the  officers 
named  in  the  act  (§§  1  and  2)  are  valid. 

Pluminer  v.  Yost,  144  111.  68,  19  L.R.A. 
110,  33  X.  E.  191;  Reid  v.  Morton,  119  111. 
118,  6  X,  E.  414;  Chicago  v.  Wolf,  221  111. 
130,  77  X.  E.  414;  People  ex  rel.  Honors  v. 
Olsen,  222  III.  117,  113  Am,  St.  Rep,  371, 
78  X.  E.  23i  Fletcher  v,  Tuttle,  151  III.  41, 
26  L.R.A.  143,  42  Am,  St.  Rep.  220,  37  N. 
E.  683;  Dickey  v.  Reed,  78  III.  261;  People 
ex  rel.  Malley  v.  Jarrett,  203  III.  99,  96 
Am,  St.  Rep.  296,  67  X.  E,  742;  People  v. 
Huff,  249  III.  164,  94  X.  E.  61 ;  Weber  v. 
Timlin,  37  Minn.  274,  34  N.  W.  29. 

The  act  is  not  void,  either  in  whole  or 
in  part,  because  of  the  provision  which 
gives  women  the  right  to  vote  on  questions 
and  propositions. 

The  court  may  reject  so  much  of  a  section 
'  or  clause  of  a  statute  as  is  un const itution- 

919,  127  X.  Y.  Supp.  1143,  it  was  held  iii 
a  taxpayers  action  to  restrain  the  issuance 
of  village  bonds  for  the  construction  of  a 
public  improvement,  that  an  election  for 
the  reincorporation  of  the  village  would  not 
be  declared  invalid  because  women  were  not 
permitted  to  vote  upon  the  question,  where, 
under  the  village  law,  resident  women  tax- 
payers are  allowed  to  vote  on  three  propo- 
sitions, (1)  whether  town  territory  shall  tie 
incorporated  as  a  villaBC ;  { 2 )  whether 
money  shall  be  raised  by  the  village  bv  tjix 
or  asseBHment,  and  (3)  whether  the  village 
shall  be  dissolved.  It  was  said:  "But  the 
statute  does  not  seem  to  have  expressly  con- 
ferred the  right  upon  women  to  vote  on  the 
question  of  reincorporation,  and  it  would 
seem  to  be  consistent  with  the  trend  of  de- 
cisions to  hold  that  women  had  no  right  to 
vote  upon  that  question.  But  if  they  had 
j  the  right  to  vote  on  the  question,  there  were 
not  enough  of  them  in  the  entire  village  to 
overcome  the  majority  which  was  cast  in 
favor  of  the  proposition  to  reincorporate; 
and,  were  that  not  so,  it  is  doubtful  if  the 
objection  could  be  raised  in  this  action." 
A.  L.  R. 
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a1,  and  give  full  force  to  the  conatitutional 
remainder. 

Ptummer  v.  Yost,  144  111.  68,  19  L.R.A. 
110,  33  N.  E.  191;  Ackerman  v.  Haenek, 
147  III,  514,  35  X.  E.  381;  Dorsey  v.  Brig- 
ham.  177  111.  250,  42  L.R.A.  809,  69  Am. 
St.  Rep.  228,  52  N.  E.  303;  Palmer  v.  Mead, 
7  Conn.  149. 

A  legifllative  act  may  be  divided  into 
conatitutional  and  unconstitutional  parti, 
according  to  the  eeparability  of  the  subject- 
matter,  without  regard  to  whether  words  or 
sentences  may  or  may  not  be  divided- 

Plummer  v.  Yost,  144  III.  68,  19  I..R.A. 
110,  33  N.  E.  191;  People  ex  rel.  Smith  v. 
Rodenberg.  254  111-  386,  93  N.  E.  764; 
People  V.  Booth  Fisheries  Co.  253  111.  423, 
97  X.  E,  837 ;  State  es.  rel.  Dawson  v.  Mar- 
tin, 87  Kan.  817,  126  fac.  1080;  People  ex 
rel.  Atty.  Gen.  v.  Detroit.  29  Mich.  108; 
Com.  V.  Gagnc,  153  Mass.  205,  10  L.R.A. 
442,  28  N.  E.  440;  Com.  v.  Kimball,  24 
Pick.  359,  35  Am,  Dec,  326;  Oliver  t.  Chi- 
cago, R.  I.  &  P.  R.  Co.  89  Ark.  466,  117  S. 
W.  238;  SUte  V.  Amery,  12  R.  I.  64,  4  Am. 
Crim.  Rep.  112;  Murpby  v.  Wheatley,  100 
Md.  358,  69  Atl.  704;  Pleasants  v.  Rohrer, 
17  Wis.  578;  Brady  v,  Mattern,  125  Iowa, 
158,  108  Am.  St,  Rep,  291,  JOO  N.  W.  368; 
Dunn  r.  Great  Falls.  13  Mont.  58,  31  Pac. 
1017;  People  v.  O'Neil,  109  N.  Y.  251,  18 
N,  E.  68;  Ex  parte  Bjlea,  93  Ark.  612,  37 
L.R.A.{N,8.)  774,  126  S.  W.  94;  State  ex 
rel.  Williams  v.  Sawyer  County,  140  Wis. 
634,  123  N,  W.  248;  Elwoll  v.  Adder  Mach. 
Co.  136  Wis.  82,  lie  N.  W.  882;  Greek- 
American  Sponge  Co.  v.  Richardson  Drug 
Co.  124  Wis.  469,  109  Am.  St.  Rep.  961, 
102  N.  W.  888;  Income  Tax  Cases,  148 
Wis.  456,  134  X.  W.  673,  135  N,  W.  104, 
Ann.  CaB.  1B13A,  1147;  Allen  v.  Texas  &. 
P.  R.  Co.  lOO  Tex.  525.  101  S.  W.  702; 
Cooley'e  Const.  Lim.  215,  216;  Standard 
Oil  Co.  V.  State,  117  Tenn.  618,  10  L.R.A. 
(N,S.)  1015,  100  S.  W.  7ai;  Sinking  Fund 
Comrs.  V.  George,  104  Ky.  260,  84  Am.  St. 
Rep,  454,  47  S.  W.  779. 

The  right  of  women  to  vote  on  questions 
or  propositions  has  been  sustained  on  the 
ground  that  the  determination  of  BUcli 
questions  is  not  the  holding  of  an  election. 

Seaman  v.  Baughraan,  82  Iowa,  216,  11 
L.R.A.  354,  47  N-  W.  1091 ;  State  v.  Hirsch, 
125  Ind.  207,  9  1..R.A.  170,  24  N.  E.  1062; 
State  ex  rel.  Sneed  t.  Bullock.  80  N.  C.  132; 
Coggeshall  V.  Des  Moines,  138  Iowa,  730, 
128  Am,  St.  Rep.  221,  117  K.  W.  309; 
Callam  v.  Saginaw,  50  Mich.  7,  14  N.  W. 
677;  Valvcrde  v.  Shattuck,  19  Colo.  104,  41 
Am,  St.  Rep.  208,  34  Pae.  947;  Thornton  v. 
Territory,  3  Wash.  Terr.  482,  17  Pac.  806; 
Woodlov  T,  Clio,  44  S,  C,  374,  22  5.  E,  410; 
Menton  t.  Cook.  147  Mich.  540,  111  N.  W. 
94;  Belles  v.  Burr,  76  Mich.  1,  43  N.  \V.  24; 
L.n.A,1915B, 
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MesBrs.  McEwen,  Weissenbach.  Shrlm- 
slci,  &  Meloan,  also  for  appellees: 

An  act  which  ia  complete  within  itself, 
and  does  not  purport,  either  in  its  title  or 
in  the  body  thereof,  to  amend  or  revive  any 
other  act,  is  valid,  even  though  it  may  by 
implication  modify  or  repeal  prior  existing 
statutes. 

People  ex  rel.  Cant  v.  Crossley,  261  III, 
98,  103  X.  E.  537;  People  ex  rel.  Klokke  v. 
Wright,  70  IH.  388;  Timm  v,  Harrison,  109 
111.  593;  Union  School  Dist.  v.  New  Union 
School  Dist.  135  III.  464,  28  X.  E.  49;  Peo- 
ple ex  rel.  Stuckart  v,  Knopf,  183  111  410, 
56  N.  E.  155;  HollingsworUi  v.  Chicago  i. 
C.  Coal  Co.  243  III,  08.  SO  X.  E.  276;  Peo- 
ple V.  Van  Sever,  248  111.  138,  93  N.  E. 
725;  People  ex  rel.  Akin  v.  Loeffler,  175  111. 
585,  51  N.  E.  785 ;  People  v.  Jones,  242  III. 
145,  89  N.  E.  711;  Erford  v.  Peoria,  229 
HI.  552,  82  N.  E.  374. 

The  legislature  may  create  offices  other 
than  those  mentioned  in  the  Constitution, 
and  provide  the  manner  of  Sllitig  them  and 
the  qualifications  of  those  who  shall  make 
the  selection. 

People  ex  rel.  Wies  v.  Bowman,  247  III. 
284,  93  X.  E.  244;  People  ex  rel.  Louge- 
necker  v.  Nelson,  133  111.  505,  27  K.  E.  217; 
Plummer   v.   Yost,    144   HI.   68,    19    L.R.A. 

110,  33  N.  E.  191;  People  es  rel.  Sadler  v. 
Olson,  245  III.  288,  92  N.  E.  157;  People  ex 
rel.  Grinnell  v.  Hoffman,  116  III.  587,  56 
Am.  Rep.  793,  6  X.  E.  506,  8  N.  E.  788; 
People  ex  rel.  South  Park  v.  W'illiaras,  51 

111.  63;  People  ex  rel.  Dunham  v.  Morgan. 
90  111.  538;  Moore  v.  People,  106  III.  376; 
Blake  v.  People,  100  III.  504;  Kiigour  v. 
Drainage  Comrs.  Ill  III.  342;  Huston  v. 
Clark,  112  111.  344;  Owners  of  I^nds  v. 
People,  113  111.  290;  Mt.  Vernon  v.  Evens 
4  H.  Fire  Brick  Co.  204  III,  32,  68  N,  E. 
208;  Block  V.  Chicago,  239  111,  251,  130 
Am,  St.  Rep.  219,  87  N.  E.  1011;  Knopf  v. 
People,  185  111.  20,  57  N.  E.  22;  People  ex 
rel.  Bruce  v.  Dunne,  238  111.  455,  45  L.R.A. 
(N.S.)   500,  101  X.  E.  560. 

The  right  to  vote  on  all  questions  means 
all    questions   which   women    may   lawfully 

People  ox  rel.  Ahrens  v.  English,  139  III. 
622,  15  L.R.A.  131,  29  X.  E.  678;  Plummer 
V.  Yost,  144  III.  68,  19  L.R.A.  110,  33  K.  E. 
161;  Lower  Salt  Fork  Drainage  Dist,  v. 
Smith,  257  III.  55,  100  X.  E,  178;  Given 
V.  Simpson,  5  Me.  303;  Jackson  v.  Reeves, 
,53  Ind,  231;  State  ex  rel.  Murphy  v.  Ris- 
ing, 10  Xev,  B7;  Bennett  v.  State,  57  Wis. 
69.  46  Am.  Rep.  26,  14  X.  W.  912;  Flake  v. 
Van  Wagenen,  54  X.  Y.  25;  Blevings  v. 
People,  2  III.  172:  United  States  v.  Herron, 
20  Wall.  251,  22  L,  ed.  275;  Austin  v.  Ber- 
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lin,  13  Colo.  lOS,  22  Pac.  433;  Josiidvn  v. 
Slone,  2S  Miu.  7J3;  Holden  v.  O'Brifu, 
SS  Minn.  207,  90  X.  W.  531;  Gilham  v. 
Weill,  64  Ua.  102;  Griffith  v.  Manning,  GT 
Kan.  550,  73  Pac.  75:  Hare  v.  Mclutire, 
82  He.  240,  8  L.B.A.  450,  17  Am.  St.  Rep. 
47fl.  1»  Atl.  453;  Stot«  v.  Ward.  »  X.  C. 
[2  Hawks)  443;  Ex  parte  Vol),  41 
SB:  Ex  parte  EmU,  40  Tex.  451,  19 
R«p.  32:  Milo  t.  Kilmarnock,  II  Me. 
llallowell  V.  GardiDcr,  1  Me.  93;  Mortenaon 
V.  Xclson,  248  III.  520,  94  N,  E.  120,  21 
Aun.  CaB.  251;  Ilartranft  v.  Mever,  135  U. 
S.  £37,  34  L.  ed.  110,  10  Sup.  Ct'  Rep.  751; 
Tvrritory  ex  reL  Albuquerque  v.  Pinney,  15 
X.  M.  025,  114  Pac.  307. 

Unnn,   J.,   delivered   tlie   opiuion   of   the 

William  J.  Sconn  Hied  a  bill  in  tlie  su- 
perior  court  of  Cook  county  in  behalf  of  all 
other  taxpayera  as  well  as  himself,  ti 
Btrain  the  election  commissioners  of  the  city 
of  Chicago  and  the  town  of  Cicero  from  ex- 
pending money  for  providing  separate  bal- 
lots and  ballot  boxes  for  women,  and  for 
other  purposes,  in  accordance  with  the  pro- 
vilions  of  the  act  of  the  legislature  of  June 
2'),  J  913,  known  as  the  woman's  suflrage 
act  (Laws  of  1913,  p.  333),  and  the  act  of 
June  30,  1913  (L.aws  1013,  p.  310),  amend- 
ing the  primary  election  laws.  A  demurrer 
«aa  sustained  to  the  bill,  which  was  dis- 
missed for  want  of  equity,  and  the  com- 
plainant appealed. 

The  ground  on  which  the  injunction  was 
aaked  was  that  the  expenditures  complained 
of  were  not  authorized  by  law,  I>ecause  the 
woman's  su  if  rage  act  is  unconstitutional; 
and  that  is  the  only  question  to  be  con- 
sidered.    The  act  provides  as  follows: 

"Section  1.  Be  it  enacted  by  the  people 
of  the  state  of  Illinois,  represented  in  the 
geuera.!  assembly :  That  all  women,  citizens 
of  the  United  States,  above  the  age  of  twen- 
ty-one years,  having  resided  in  the  state 
ooe  year.  Id  the  count;  ninety  days,  and  in 
the  election  district  thirty  days,  next  pre- 
ceding any  election  therein,  shall  be  allowed 
to  vote  at  Buch  election  for  presidential 
electors,  member  of  the  state  board  of 
equalization,  clerk  of  the  appellate  court, 
county  collector,  county  surveyor,  members 
of  board  of  assessors,  members  of  board 
of  review,  aanitary  district  trustees,  and  for 
all  olIicerB  of  cities,  villages,  and  towns  (ex- 
cept police  magistrates),  and  upon  all  ques- 
tioiiB  or  propositions  submitted  to  a  vote  ; 
of  the  electors  of  such  municipalities  or 
other  political  dlvisionB  of  the  state. 

"Sec,  2.  All  such  women  may  also  vote 
for  the  following  township  officers:  Super- 
visor, town  clerk,  asseBSOT,  collector,  and 
highway  commissioner,  and  may  also  par- 
'L.E.A.1913B. 


ticipate  and  vote  in  all  annual  and  special 
town  meetings  in  the  township  in  which 
such  election  district  shall  be. 

''Sec.  3.  Separate  ballot  tMxcs  and  ballots 
shall  be  provided  for  women,  which  ballots 
shall  contain  the  names  of  the  candidates 
for  such  offices  which  are  to  be  voted  for 
and  the  special  questions  submitted  as 
aforesaid;  and  the  ballots  cast  by  nomen 
shall  be  canvassed  with  the  other  ballots 
cast  for  such  olhcers  and  on  such  questions. 
At  any  such  election  where  registration  is 
required,  women  shall  register  in  the  same 
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first  contended  that  this  act  is  in 
violation  of  g  13  of  art.  4  of  the  Constitu- 
tion, because  it  amends  the  general  election 
laws,  but  docs  not  insert  in  the  new  act 
the  section  amended;  reference  being  made 
particularly  to  §  65  of  chapter  40  of  the  Re- 
vised Statutes,  which  is  in  the  identical 
language  of  g   I   of  art.  7  of  the  Constitu- 

"Sec.  1.  Every  person  having  resided  in 
this  state  one  year,  in  the  county  ninety 
days,  and  in  the  election  district  thirty 
days  next  preceding  any  election  therein, 
1  elector  in  this  state  on  the  1st 
day  of  April,  in  the  year  of  our  Lord  184S. 

obtained  a  certidcate  of  naturalization 
before  any  court  of  record  in  this  state 
prior  to  the  1st  day  of  January,  in  the 
year  of  our  Lord  1S70,  or  who  shall  be  a 
male  citizen  of  the  United  States,  above  the 
age  of  twenty-one  years,  shall  be  entitled  to 
ote  at  such  election." 
It  cannot  be  denied  that  the  act  in  ques- 
tion   changes   the   qualifications   prescribed 

said  §  05  for  voters  for  the  offices  men- 

led  in  tlie  act,  and,  if  it  is  to  be  regard- 
ed only  as  an   amendment  of  that  section, 

coHBtitutional  requirement  has  not  been 
complied  with,  and  the  act  is  void.  Xut 
every  enactment,  however,  which  enlarges, 
restricts,  or  modifies  previous  statutes  is 
subject  to  the  constitutional  objection  made 
here. 

Any  new  provision  ot  law  may  in  some 
se  be  said  to  amend  and  change  the 
prior  system  of  laws,  and  whenever  there 
is  an  irreconcilable  conflict  between  two  acts 
the  later  one  must  prevail.  To  the  extent 
of  the  conflict  the  later  act  amends  the 
earlier  one  by  implication,  and  if  the  later 
act  is  not  amendatory  in  form  and  perfect 
in  itself  it  is  not  within  the  prohibition  of 
the  Constitution.  It  is  not  necessary,  when 
a  new  act  is  passed,  that  all  prior  acts 
modified  by  it  by  implication  shall  be  re- 
enacted  and  published  at  length."  Hoi- 
lingsworth  v.  Chicago  &  C.  Coal  Co.  243 
111.  98,  00  X.  E.  270. 

The  requirement  of  the  Constitution  was 
intended   to   enable   the   meaning  of   enact- 
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inenta  dircttly  amending  prior  statutea  to 
lie  ascertained  by  an  examination  of  the 
enactments  thensEelvea,  without  the  neces- 
»ity  of  examiniug  all  prior  statutes  on  the 
subject  to  HBCcrtain  tlic  effect  of  the  amend- 
ment. The  purpose  of  this  provision  and 
its  meaning  have  been  announced  in  nunier- 
OU8  cases,  and  in  People  ex  rel.  Cant  v. 
Crossley,  261  III.  78,  103  N.  E.  537,  the 
wliole  question  was  again  considered  with 
reference  to  these  cases,  and  the  rule 
reiterated  that  "an  act  which  is  complete 
witliin  itself  and  does  not  purport,  either 
in  its  title  or  in  the  body  thereof,  to  amend 
or  revive  any  other  act,  is  valid,  even  though 
it  may  by  implication  modify  or  repeal  prior 
existing  statutes." 

This  act  does  not  purport  to  amend  or  re- 
vive any  other  act,  and  it  is  complete  in  it- 
self. Its  only  object  is  to  extend  to  women 
the  right  of  suffrage  bo  far  as  the  oRiceB 
and  subjects  mentioned  in  it  are  concerned. 
The  intention  of  the  legislature  can  be 
ascertained  without  reference  to  any  prior 
act.  The  act  is  entirely  intelligible;  its 
meaning  appears  clearly  on  its  face;  no 
further  legislation  is  necessary ;  no  ma- 
chinery other  than  is  provided  is  required 
to  put  it  in  operation  and  make  it  eflective; 
nothing  remains  to  he  done  other  than  for 
the  women  to  vote.  The  act  does  not  vio- 
late g  13  of  article  *  of  the  Constitution. 

It  is  argued  that  by  §  1  of  article  7  of 
the  Constitution,  which  has  already  been 
set  out,  the  power  of  extending  the  right 
of  suffrage  to  women  has  been  denied  to  the 
legislature.  This  question  is  one  of  consti- 
tutional construction,  purely.  \Vc  cannot 
give  expression  to  our  own  views  as  to  the 
justice,  the  wisdom,  or  the  public  policy  of 
extending,  tiie  right  of  suffrage  to  women,  or 
permit  those  views  to  affect  the  decision  of 
this  case.  The  right  to  determine  who  may 
vote  rests  with  the  legislature  and  not  the 
courts,  and  the  courts  liave  no  authority  to 
interfere  with  the  act  of  the  legislature  un- 
less such  act  has  been  clearly  prohibited  by 
some  provision  of  the  Constitution.  It  is 
elementary  tliat  the  right  of  suffrage  is  not 
a  natural  right,  but  exists  only  by  positive 
law;  that  the  Constitution  is  not  a  grant 
of  authority  so  far  as  the  legislature  is 
concerned,  but  is  a  limitation  of  legislative 
power,  and  that  the  legislative  power  of 
the  general  assembly  is  unlimited  except  by 
such  restrictions  as  the  Constitution  has 
imposed  in  express  terms  or  by  necessary 
imptieation.  It  is  also  true  that  where  the 
Constitution  has  prescribed  the  qualifica- 
tions of  the  electors,  they  cannot  be  changed 
by  the  legislature.  The  question  presented 
therefore  is  whether  the  qualifications  of 
electors  prescribed  by  S  1  of  article  7  of 
the  Constitution  apply  to  elections  for  the 
L.R.A.1015B. 


,  officers  named  in  the  act  under  considera- 
tion, and  this  question  has  been  heretofore 
answered,  practically  and  in  principle,  by 
the  decisions  of  this  court,  in  the  negative. 
Xone  of  the  otlices  named  in  the  act  in 
question  are  mentioned  in  the  Constitution, 
but  all  have  been  c  ret  ted  by  statutory 
enactments.  From  the  time  of  the  organi- 
zation of  the  territory  of  the  United  States 
northwest  of  the  Ohio  river  under  the  ordi- 
nance of  1TS7,  the  right  of  suffrage  under 
the  various  acts  of  Congress,  Constitutions, 
and  statutes  from  time  to  time  in  force 
in  the  territory  now  constituting  the  state 
of  Illinois  was  confined  to  male  inhabitants 
or  male  citizens,  and  no  woman  was  per- 
mitted or  authorized  to  cast  a  vote  for  any 
office  or  upon  any  question  until  IBfll. 
The  general  assembly  in  that  year  enacted 
a  law  "to  entitle  women  to  vote  at  any 
election  held  for  the  purpose  of  choosing 
any  officer  under  the  general  or  special 
school  latvs  of  this  state."  Immediately 
the  power  of  the  legislature  to  extend  to 
women  the  limited  right  of  suffrage  con- 
ferred by  this  act  was  questioned,  the  ob- 
jection to  the  existence  of  such  power  being 
baaed  upon  the  section  of  the  Constitution 
involved  in  the  present  ease  <§  1  of  article 
7).  The  question  was  presented  to  this 
court  in  a  petition  for  mandamus  against 
the  hoard  of  election  commissioners  of  Cot* 
county.  People  ex  rel.  Ahrens  v.  English, 
139  111.  622,  15  L.R.A.  131,  29  N.  E.  678. 
The  precise  question  in  that  ease  was  the 
right  of  a  woman  to  vote  at  an  election 
for  county  superintendent  of  schools.  It 
was  held  that  the  legislature  had  no  power 
to  grant  her  such  right,  upon  the  ground 
that  the  county  superintendent  of  schools 
was  an  officer  provided  for  by  the  Constitu- 
tion, and  that  no  person  not  possessing  the 
qualifications  prescribed  in  §  1  of  article 
7  could  have  the  right  to  vote  for  a  consti- 
tutional oflicer.  The  court  expressly  re- 
served the  question  whether  it  waa  compe- 
tent for  the  legislature  to  provide  that 
women  might  vote  at  an  election  ot  school 
officers  not  mentioned  in  the  Constitution, 
but  the  inference  to  be  drawn  from  the 
opinion  was  that  it  was  competent. 

A  year  later  this  precise  question  waa 
presented  to  the  court  in  the  case  of  Plum- 
mcr  V.  Yost,  144  111.  88,  19  L.It-A.  110,  33 
K.  E.  191,  in  which  case  two  men  co.iteated 
the  election  of  two  women  as  members  of 
the  hoard  of  education  of  a  school  district 
The  election  turned  upon  the  votes  of  women 
east  and  counted  for  the  women  candidates, 
who  would  otherwise  have  been  defeated. 
It  was  held  that  aa  to  the  two  achool  officers 
mentioned  in  the  Constitution, — the  state 
superintendent  of  public  instruction  and  the 
county    superintendent    of    public    inatruc- 
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tion, — the  qualifications  of  electors  iDuat  be 
those  prescribed  in  S  ]  of  article  7  of  the 
Constitution,  but  that  the  general  asaemhiy 
liad  complete  control  as  to  what  other  school 
offices  should  be  created,  and  the  maunei 
in  vhicti  the  incumbents  of  those  oiTices 
should  be  designated,  and,  if  it  provided 
for  the  choice  of  such  officers  by  popular 
Tole,  it  was  not  necessary  that  the  voter* 
ehould  have  the  same  quaiiflcationB  an  those 
of  electors  as  delined  by  the  Constitution. 

These  two  cases  have  established  this  con- 
struction of  the  Constitution,  and  they 
have  been  followed  without  question  for 
many  years.  Ackerman  v.  Haenck,  147  III. 
514,  35  N.  E.  3B1;  Dorsey  v.  Brigham,  177 
III.  S90,  42  L,R.A.  809,  QO  Am.  fit.  Rep. 
228,  52  N.  E.  303;  Collier  v.  Anlickcr,  199 
111.  M,  5»  N.  E.  615;  Bloome  v.  Hograeif, 
193  IlL  195,  61  N.  E.  1071.  The  distinction 
Bhioh  they  indicate  between  offices  of  con- 
stitutional origin  and  those  created  by  stat- 
utes, as  to  their  control  by  the  legislature, 
liaa  been  repeatedly  recognized,  and  the  rule 
Ills  been  often  announced  that  an  office 
treated  by  legislative  action  ia  wholly  with- 
in the  control  of  the  legislature.  If  an  office 
is  not  of  constitutional  origin,  it  is  compe- 
tent for  the  legislature  to  declare  the  man- 
ner of  filling  it,  how,  when,  and  by  whom 
the  incumbent  shall  be  elected  or  appointed, 
and  to  change,  from  time  to  time,  the  mode 
of  election  or  appointment.  People  ex  rei. 
Dunham  v.  Morgan,  90  III.  55t<;  People  ex 
rel.  Akin  v.  Kipley,  171  III.  44,  41  L.B.A. 
;"5,  49  N.  E.  229;  People  ex  rel.  Akin  v. 
l-oeffler,  175  III.  585,  61  K,  E.  785;  People 
«  rel.  Sadler  v.  Olson,  245  III.  288,  02  X.  E. 
1*7;  People  ex  rel.  Wies  v.  Bowman,  247 
III.  276,  93  N.   E.  244. 

By  these  decisions  the  rule  is  settled  that 
S  1  of  article  7  of  the  Constitution  refers 
only  to  elections  provided  for  by  that  in- 
strument. The  qualifications  of  voters  at 
auch  elections  are  fixed  by  the  Constitution, 
and  the  legislature  cannot  change  them. 
Other  elections,  however,  provided  lor  only 
hy  statute,  and  not  by  the  Constitution,  are 
wholly  within  the  control  of  the  legislature. 
.Against  this  statement  of  the  law  it  is  con- 
tended by  counsel  for  the  appellant,  in  the 
language  of  their  brief:  "That  the  words 
'»ny  election,'  in  §  ],  refer  to  and  embrace 
every  election  at  which  any  political  offlee 
is  to  be  filled,  whether  the  political  office  is 
crested  by  the  Constitution  itself,  or  by 
iny  law  passed  by  the  legislature  under  the 
powers  conferred  upon  it  by  that  Constitu- 

They  then  proceed  to  ai^e  that  the  case 
of  Plumtner  v.  Yost,  supra,  and  the  cases 
which  followed  it,  are  not  inconsistent  with 
their  argument,  because  those  cases  involved 
only  "district  school  elections,  t.  e^  non- 
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political  elections,"  and  they  lay  down  the 
postulate  that  "school  districts,  boards  of 
education,  end  similar  instrumentalities  for 
the  control  of  the  education  of  the  people  - 
of  the  state,  are  of  a  philanthropic  and  non- 
political  character.  They  exercise  no  func- 
tions of  a  political  or  governmental  nature," 

This  proposition  is  essential  to  their  argu- 
ment, for  if  school  directors  and  members 
of  boards  of  education  hold  political  offices, 
then  it  has  been  the  uniform  holding  of  this 
court  for  more  than  twenty  years,  that  the  ■ 
words  "any  election,"  in  §  1  of  article  7 
of  the  Constitution,  do  not  embrace  every 
election  at  which  any  political  office  is  to 
be  filled,  and  that  the  legislature  may  con- 
fer on  women  the  riglit  to  vote  for  political 
offices. 

Counsel  give  no  delinltion  of  ''political," 
and  we  know  of  no  division  of  the  agenciea 
of  government  into  those  which  are  political 
end  those  which  arc  philanthropic.  The 
terms  have  no  relation  to  each  other,  and 
the  division  is  no  more  logical  than  would 
be  a  division  of  articles  into  those  which 
are  red  and  those  which  are  round.  "Po- 
liticar  is  thus  dellued  by  Webster:  "Of  or 
pertaining  to  polity  or  politics,  or  the  con- 
duct of  government,  referring  in  the  widest 
application  to  tlie  judicial,  executive,  and 
legislative  branches;  of  or  pertaining  to  or 
incidental  to  the  oxercise  of  the  functions 
vested  in  those  charged  with  the  conduct 
of  government;  relating  to  the  management 
of  affairs  of  state." 

Politics  is:  "The  science  and  art  of  gov- 
ernment ;  the  science  dealing  with  the 
organization,  regulation,  and  administra- 
tion of  a  ntate  in  both  its  internal  and  ex- 
ternal alTairs." 

The  public  school  system  of  the  state  was 
not  ^atatitished,  and  has  not  been  maintained, 
as  a  charity  or  from  philanthropic  motives. 
The  first  legislative  expression  in  regard  to 
schools  in  Illinois  was  in  the  ordinance  of 
1787,  which  declares  that  "religion,  moral- 
ity and  knowledge  being  necessary  to  good 
government  and  the  happiness  of  mankind, 
schools  end  the  means  of  education  shall 
forever  be  encouraged." 

This  declaration  grew,  not  out  of  phil- 
anthropic motives,  but  out  of  a  considera- 
tion of  the  essentials  of  good  government. 
The  conduct  and  maintenance  of  schools  by 
school  directors,  school  trustees,  and  boards 
of  education  is  no  less  an  "exercise  of  the 
functions  vested  in  those  charged  with  the 
conduct  of  government,"  is  no  less  a  part 
of  "the  science  and  art  of  government," 
and  deals  no  less  with  "the  organiiation, 
regulation,  and  administration  of  a  state" 
in  its  internal  affairs,  than  the  construction 
and  maintenance  of  roads  by  the  commis- 
sioncrs     of     highway ;      tlie     conduct     and 
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maintenance  of  the  charitable  inBtitutiona 
of  the  state  hy  the  board  of  administration ; 
the  inspection  of  factories,  and  the  enforce- 
ment of  the  lawB  for  tiie  protection  of  work- 
men and  in  regard  to  the  empioyment  of  wo- 
men and  children,  by  the  factory  inapectors; 
the  performance  by  the  industrial  board  of 
the  duties  imposed  upon  it  by  law,  and  the 
performance  of  many  other  duties  by  public 
officials  which,  however  beneficial  to  in- 
dividuals, are  not  undertaken  from  phil- 
anthropic or  charitable  motives,  but  for 
the  protection,  safety,  and  welfare  of  the 
citizens  of  the  state  in  the  interest  of  good 
government.  School  districts  are  involun- 
tary political  divisions  of  the  state,  each  em- 
bracing a  certain  territory  and  all  the  in- 
habitants thereof,  organised  for  the  public 
advantage,  and  not  in  the  interest  of  in- 
dividuais,  having  for  their  purpose  the  exer- 
cise within  their  territory,  by  their  in- 
habitants and  for  their  benelit,  of  that  part 
of  the  governmental  function  committed  to 
them.  There  is  no  higher  exercise  of  the 
sovereign  power  than  the  exaction  from  the 
citizen  of  a  part  of  his  property  as  taxes,  in 
payment  of  his  proportionate  share  ot  the 
expenses  of  government.  \\'hen  school  di- 
rectors levy  taxes,  they  exercise  political 
power  of  the  highest  qnality.  When  they 
purchase  school  sites,  build  and  equip 
schoolhouses,  employ  teachers,  and  disburse, 
in  their  discretion,  public  funds  fur  these 
purposes,  their  action  is  political;  it  per- 
tains to  the  conduct  of  government.  It  dif- 
fers in  no  respect,  so  far  as  this  quality 
is  concerned,  from  the  acts  of  highway  eom- 
with  reference  to  their  duties 
L  with  roads.  Xcither  school 
directors  nor  highway  commissioners  have 
legislative  or  judicial  powers,  but  both  are 
administrative  ofHcers,  engaged  in  adminis- 
tering that  portion  of  the  government  of  the 
state  committed  to  them  by  law.  Neither 
of  tliem  exercises  any  function  which  is  not 
of  a  political  and  governmental  character. 
This  same  argument  was  advanced  in  the 
case  of  People  ex  reL  Ahrens  v.  English, 
139  m,  630,  15  L.R,A.  131,  29  N.  E,  flSO,  in 
which  counsel  for  the  petitioner  made  the 
claim  that  the  constitutional  clause  that 
voters  shall  be  males  does  not  refer  to  school 
elections,  but  only  to  political  offices;  that 
school  districts  are  quasi  corporations  of  a 
charitable  nature  i.nd  exert  no  functions  of 
government ;  that  the  Constitution  refers 
only  to  political  offices;  and  that  the  article 
on  education  (article  S)  should  be  construed 
by  itself.  The  court  did  not  take  this  view 
of  the  matter,  but  said  (p.  B30)  :  "It  is  sug- 
gested that  article  8  of  the  Constitution, 
entitled  'Education,'  makes  it  the  duty  of 
the  general  assembly  to  provide  'a  system 
of  free  schools,'  and  that  therefore  the  vari- 
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ous  eectiona  in  said  article  8  should  be  con- 
strued by  themselves  and  without  reference 
to  other  provisions  contained  in  the  Consti- 
tution. The  conclusion  reached  does  not 
seem  to  follow  from  the  premises  stated. 
The  general  assembly,  in  accordance  w*ith 
the  mandate  of  the  Constitution,  passed  an 
act  in  JS72,  'to  establish  and  maintain  a 
ay  stem  of  free  schools,'  Rev.  Stat.  187*, 
p.  947.  chap,  122,  The  state  superintend- 
ent ot  public  instruction  and  the  county 
superintendents  of  schools  were  made  com- 
ponent and  importaot  parts  of  the  system 
eatablislied  by  the  act,  and  their  duties  were 
therein  defined,  and  provisions  therein  made 
for  their  election.  But  notwithstanding 
this,  the  requirements  of  Sg  3  and  20  of 
article  6  of  the  Constitution,  in  regard  to 
the  election  of  a  state  superintendent  of 
public  instruction,  still  remained  in  full 
force,  as  also  did  the  provision  of  the  Cim- 
stitutiun  which  fixed  the  qualifications  of 
thoae  who  could  vote  at  an  election  for  such 
state  superintendent,  or  for  any  other  officer 
provided  for  in  the  Constitution." 

In  distinguishing  the  case  of  Belles  v. 
Burr,  76  Mich.  1,  43  N.  W,  24  (which  counsel 
for  the  appellant  rely  upon  here),  and  the 
cases  of  Wheeler  v.  Brady,  15  Kan.  26,  and 
State  ex  rcl,  Crosby  v.  Cones,  15  Neb,  444, 
IB  N.  W.  6B2.  in  which  the  right  of  women 
to  vote  for  district  school  officers  had  been 
sustained,  it  was  further  said  in  the  Eng- 
lish Case,  130  111.  631,  15  L.R.A.  131,  29 
N.  E.  680;  '"We  do  not  consider  said  cases 
as  here  in  point,  or  that  the  decisions  which 
were  rendered  in  tlicm  are  in  conflict  with 
the  conclusion  which  we  have  reached  in 
the  present  controversy.  In  the  Michigan 
case  the  question  at  issue  was  in  regard  to 
the  right  of  the  plaintiff,  a  woman,  to  vote, 
under  a  statute  of  that  state,  at  an  election 
for  school  trustees  of  a  school  district,  and 
the  court,  speaking  of  the  Constitution  of 
the  state,  said:  'But  no  officer  of  the  school 
district  is  mentioned  or  recognized  by  that 
instrument.  The  reason  is  that  the  whole 
primary  school  system  was  confided  to  the 
legislature,  and  it  cannot  be  said  tliat  the 
officers  of  school  districts,  choseu  pursuant 
to  the  system  adopted  by  the  legislature, 
are  constitutional  otlicers.  ,  .  .  While 
:t  must  be  conceded  that  no  person  can  vote 
for  the  election  of  any  officer  mentioned  in 
the  Constitution  unless  he  posseaseB  the 
qualifications  of  an  elector  prescribed  by 
tliat  instrument,  it  does  not  follow  that 
none  but  such  electors  can  vote  for  officers 
which  the  legislature  has  the  right  to  pro- 
vide for,  to  carry  out  tlie  educational  pur- 
pose declared  in  that  instrument.'  This 
is  a  plain  intimation  that,  if  the  Constitu- 
tion of  Michigan  had  provided  for  or  men- 
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tioned  school  trusted  of  wliool  diatricti, 
then  the  dpciaion  in  that  case  would  have 
been  otherwise." 

This  plainly  indicates  that  the  decision 
of  the  court  was  based  upon  the  ground 
that  the  count;  super intendent  of  schools 
is  *  constitutional  olficer.  and  further  indi- 
cates the  view  of  the  court  that  the  de- 
Fisiona  cited  were  based  upon  the  power 
of  the  legislature  to  provide  for  the  election 
of  officers  not  mentioned  in  the  Constitu- 
tion bj  persons  having  difTcrcnt  qualifica- 
tions from  those  prescribed  b;  the  Consti- 
lution,  and  that  the  right  of  women  to  vote 
for  school  directors  and  other  school  officers 
not  mentioned  in  the  Constitution  could  be 
sustained  onlv  by  virtue  of  such  power,  and 
not  by  a  construction  of  article  8  of  the 
Constitution,  independently  of  tlie  other 
provisions  of  that  instrument.  Whether 
such  right  could  be  sustained  at  all  was  not 
then  decided:  but  in  Pluramer  v.  Yost, 
supra,  the  right  was  sustained,  the  court 
citing  the  case  of  Belles  v.  Burr,  supra,  and 
again  quoting  the  last  sentence  of  the  quo- 
tation from  the  opinion  in  that  case  given 
in  People  ex  rel.  Ahrcns  v.  English,  supra. 
This  court  said  (144  111.  73h  "Section  1  of 
article  S  of  the  Constitution  makes  it  the 
duty  of  the  general  assembly  to  'provide  for 
a  thorough  and  efScient  system  of  free 
tchoola,  where  all  the  children  of  t^is  state 
may  receive  a  good  common  school  educa- 
tion.' The  mode  in  which  the  required  'ays- 
trm  of  free  schools'  should  be  organized,  and 
llie  oHicers  by  whom  it  should  be  controlled 
ind  directed  and  its  affairs  administered, 
is  left  to  the  legislative  discretion  of  the 
general  assemhly.  The  only  school  oflicers 
npTMgly  provided  for  by  the  Constitution 
■re  1  county  superintendent  of  schools  in 
«ch  county  and  a  state  superintendent  of 
public  instruction.  ...  At  the  election 
if  thew  two  officers,  as  we  held  in  the  case 
aliove  cited,  the  qualifications  of  the  electors 
mast  be  those  prescribed  in  g  1  of  article 
'  of  the  Constitution.  But  the  Constitu- 
linn  contains  no  direction  as  to  what  other 
Hbool  offices  shall  be  created  or  na  to  the 
mode  in  which  the  incumbents  of  those 
nlGc«  shall  be  designated  and  chosen. 
Those  matters  are  left  wholly  to  the  discre- 
tion of  the  general  assembly." 

Counsel  for  the  appellant,  in  referring 
b)  this  case,  say  that  it  ia  only  upon  the 
Iheory  that  school  trustees  and  members  of 
iIk  board  of  education  are  not  political 
cSeers,  and  that  they  do  not  exercise  politi- 
(tl  fnactions,  and  that  the  school  system 
a  governed  by  a  separate  and  independent 
irtictf  of  the  Constitution,  that  the  doC' 
trine  of  Plummer  v.  Yost  can  be  upheld. 
On  the  contrary,  all  that  was  said  in  that 
cue  ii  just  aa  applicable  to  the  ofScea  of 
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I  highway  commissioners,  or  to  any  other 
township  or  municipal  offices,  or  to  any  oth- 
er offices  which  the  general  assembly  has 
the  authority  to  create,  as  to  school  offices. 
The  theory  that  an  educational  article  in 
the  Constitution  imposing  upon  the  legisla- 
ture the  duty  of  establishing  a  school  sys- 
tem authorized  the  legislature,  in  selecting 
oflicers  for  the  system  it  might  establish,  to 
disregard  the  constitutional  provisions  in 
regard  to  the  qualification  of  electors,  had 
its  origin  in  the  Michigan  case.  Belles  v. 
Burr,  supra.  Reference  was  made  in  that 
case  to  the  fact  that,  for  fifty  years  before 
the  question  arose  there,  tiie  qualiticetions 
of  voters  at  school  district  meetings,  as 
fixed  by  statute,  had  been  different  from 
those  prescribed  by  the  Constitution  for 
electors  entitled  to  vote  under  that  instru- 
ment. The  Srst  Constitution  of  the  Btat« 
of  Michigan  provided  that  the  legislature 
should  establish  a  school  system,  and  under 
this  Constitution,  from  the  beginning,  the 
legislature  in  fact  fixed  the  qualifications 
of  voters  at  xchool  district  meetings  with- 
out regard  to  the  qualifications  prescribed 
by  the  Constitution  for  electors  at  other 
elections.  School  districts  had  preceded  the 
Constitution  and  were  recognized  by  it,  but 
no  oSicer  of  the  school  district  was  recog' 
nized  or  mentioned  in  the  Constitution.  It 
was  held  that  the  whole  primary  school  sys- 
tem was  committed  to  the  legislature,  and 
the  court  used  the  language  that  "the  au- 
thority granted  by  the  Constitution  to  the 
legislature,  to  establish  a  common  or  pri- 
mary school  system,  carried  with  it  the  au- 
thority to  prescribe  what  officers  should  be 
chosen  to  conduct  the  affairs  of  the  school 
districts,  to  dcllne  their  powers  and  duties, 
their  term  of  ofliee,  ;.nd  how  and  by  whom 
they  should  be  chosen." 

Counsel  do  not  claim,  and  probably  no 
one  will  assert,  that  the  Conntitution  grant- 
ed to  the  legislature  authority  to  establish 
a  school  ayatem.  Constitutions  may  limit 
the  power  of  the  legislature,  but  they  are 
not  the  source  of  legislative  power.  In  fact, 
the  supreme  court  of  Michigan  took  into 
consideration  the  contemporaneouB  construc- 
tion of  the  Constitution  by  the  legislature 
as  exemplified  by  its  acta,  and  because  of 
such  contemporaneous  construction  heli!  that 
the  legislature  sho  Id  be  regarded  as  hav- 
ing the  power,  which  it  had  always  exer- 
cined,  to  prescribe  by  whom  officers  to  eon- 
duct  the  aflairs  of  school  districts  should 
be  chosen,  without  regard  to  the  require- 
ments of  the  Constitution  as  to  the  qualifi- 
cations of  electors.  In  New  York,  where  the 
Constitution  prescribed  the  qualification  a  o( 
voters  "for  all  offices  that  now  are  or  _*>"'^' 
after  may  be  elective  by  the  people,"  and 
limited  the  franchise   to  "male  citiienB,      a 
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woman  claimed  the  right  to  vote  lor  achool 
cominisaioner,  contending  that  this  oflice 
was  taken  out  of  tbe  constitutional  provi- 
aion  by  the  long  and  invariable  interpreta- 
tion placed  upon  it.  The  court  held  that 
this  waa  the  only  possible  answer  to  the 
claim  that  she  was  disqualified  under  the 
Constitution,  hut  that  such  interpretation 
had  been  applied  only  to  the  ollieers  of  the 
sehool  district,  and  that  she  was  not  quall- 
flcd  to  vote  for  erhool  commissioner,  wboee 
duties  eK tended  to  superintendence  over 
many  districts.  In  Harris  v.  Burr,  32  Or. 
348,  39  L.R.A.  768,  52  Pac.  17,  tlie  court 
relied  upon  a  contemporaneous  and  uniform 
legislative  interpretation  of  the  Constitu- 
tion, similar  to  that  in  Michigan,  as  au- 
thorizing the  legislature,  in  establishing  a 
system  of  common  schools,  to  determine 
what  officers  should  administer  its  alTuirs, 
who  and  what  manner  of  persons  should  be 
eligible  to  oRice,  and  how  and  by  whom  they 
should  he  chosen.  In  New  Jersey  tbe  con- 
stitutional provision  in  regard  to  suffrage 
was;  "Every  male  citiscn  of  tbe  United 
States  .  .  -  shall  he  entitled  to  vote  tor 
all  officers  that  now  are,  or  hereafter  may 
be,  elective  by  the  people." 

In  State  ex  rel.  Kimball  v.  Hendce,  57 
N.  J.  L.  307,  30  Atl.  8B4,  it  is  said:  "In 
State,  Elitin,  Prosecutor,  v.  Deahler,  25  N. 
J.  L-  177,  it  woB  adjudged  that  trustees  of 
achool  districts  were  oflicers  within  this  con- 
stitutional provision.  But  it  is  said  this 
adjudication  has  ceased  to  be  authoritative, 
because  since  it  was  rendered  an  amendment 
of  the  Constitution  haa  imposed  on  the  legis- 
lature the  express  duty  of  providing  for  the 
maintenance  and  support  of  a  thorough  and 
efficient  system  of  free  public  schools,  I  am 
quite  unable  to  see  how  the  imposition  of 
this  duty  alTects  the  question  whether  school 
trustees  are  officers,  or  whether,  if  they  arc 
made  elective  by  the  people,  any  other  than 
constitutional  voters  may  vote  for  them. 
This  duty  of  the  legislature  must  be  per- 
formed in  accordance  with  all  other  consti- 
tutional provisions." 

Under  the  doctrine  of  contemporaneous, 
long-continued,  and  uniform  legislative  con- 
struction, tbe  supreme  courts  of  New  York, 
Michigan,  and  Oregon  have  recognized  the 
right  of  the  legislature  to  fix  different  quali- 
fication for  voters  for  district  school  offi- 
cers from  those  prescribed  by  the  Constitu- 
tion for  electors  in  other  cases.  That  doc- 
trine has  no  application  in  Illinois. 
Before  the  Constitution  of  1870  there  was  no 
constitutional  provision  in  regard  to  schools. 
No  express  duty  and  no  limitation  were  im- 
posed upon  tbe  legislature  in  that  r^ard. 
In  1823  an  act  was  passed  providing  for  the 
establishment  of  free  schools.  Such  officers 
as  the  legislature  saw  fit  to  provide  for  the ' 
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conduct  of  the  schools  it  required  to  be  elect- 
ed by  the  legal  voters.  From  time  to  time 
the  law  was  amended.  The  secretary  of 
state  was  made  state  superintendent  of  pub- 
lic instruction.  Afterward  a  state  superin- 
tendent of  public  instruction  was  elected.  A 
commissioner  was  elected  in  each  county, 
who  had  supervision  of  the  schools  in  hie 
county,  and  later  a  county  superintendent 
of  public  instruction  was  elected.  All  of 
this  legislation  occurred  many  years  before 
1870,  and  when  the  Constitution  of  1870 
was  adopted,  the  system  of  free  schools 
throughout  the  state  was  already  estab- 
lished and  had  been  in  operation  for  years, 
and  the  mandate  of  that  instrument  to  the 
general  assembly  to  provide  a  thorough  and 
efficient  syetcra  of  free  scbools  merely  im- 
posed upon  that  body  the  duty  to  continue 
the  work  it  liad  already  begun,  and  to  carrj- 
it  to  a  higher  degree  of  efficiency.  The  Con- 
stitution adopted  the  state  superintendent 
of  public  instruction  and  the  county  super- 
intend en  t  of  public  instruction,  imposed 
some  limitations  not  relating  to  the  ques- 
tion in  hand,  and  left  the  general  assembly 
with  the  same  free  hand  which  it  had  always 
used.  For  twenty  years  longer  there  were 
no  great  changes  in  the  school  law.  Mid 
then  the  legislature  decided  that  women 
should  have  the  right  to  vote  for  school 
officers,  and  passed  the  law  of  1391,  Until 
that  time  the  law  provided  that  only  legal 
voters  should  vote  for  school  offlcere.  Tbe 
system  of  free  schools  had  been  established 
by  the  general  assembly.  The  Constitution 
liad  granted  the  legislature  no  power,  and 
the  legislature  had  assumed  none,  as  to 
which  any  question  had  been  or  could  be 
raised,  until  the  enactment  of  that  law. 
M'hen  the  question  came  before  the  court 
reference  was  made  to  the  educational  arti- 
cle of  the  Constitution,— not  as  relieving 
the  legislature  from  any  of  the  limitationa 
imposed  by  any  other  of  the  provisiona  of 
that  instrument,  but  as  showing  that  no  re- 
strictions were  imposed  upon  the  legislature 
as  to  the  designation  of  officers  under  that 
article,  except  the  state  superintendent  of 
public  instruction  and  the  county  superln- 
tenilent  of  public  instruction.  There  was 
no  question  of  contemporaneous  construction 
to  help  tbe  court  or  to  confuse  the  question, 
and  no  question  of  any  grant  of  power  by 
tbe  legislsture.  No  sui^h  question  was  men- 
tioned or  considered,  but  the  two  cases  wer« 
decided  on  the  broad  ground  that  the  legis- 
lature has  the  power  to  prescribe  qualifica- 
tions for  voters  where  the  officers  to  be  elect- 
ed are  not  provided  for  in  the  Constitution. 
That  principle  ia  decisive  of  tbe  question 
now  under  consideration. 

Since  our  own  decisions  in  numerous  cases 
during  many    years    have    established  the 


SCOWX  V.  CZARN'ECKI. 


princtple  involved  under  our  Constitution, 
it  vill  be  neither  neoeaeary  nor  profitable 
to  investigate  the  dcpisionB  of  otlier  states 
under  their  Constitutions.  While  there  may 
bp  some  conflict  in  bucIi  decisions,  their 
n-^t^t  IB  not  contrarj  to  the  long-estab- 
lished doctrine  of  this  court,  and  it  it  were 
otherwise  we  would  not,  out  of  deference  to 
6i\ch  decisions,  change  the  construction 
ihirh  we  have  placed  upon  a,  provision  of 
the  Constitution  of  the  state.  The  case  of 
Ptummer  t.  Yost  has  been  cited  in  other 
jurisdictions  as  sustaining  the  proposition 
of  the  cases  of  Belles  v.  Burr,  16  Mich.  1, 
43  X.  W.  24,  and  Harris  v.  Burr,  supra,  that 
(he  constitutional  injunction  upon  the  legis- 
lature to  establish  a  system  of  free  schools 
is  to  be  construed  independently  of  the  rest 
of  the  Constitution,  and  of  itself  confers 
upon  the  legislature  power  to  adopt  such 
system  and  provide  for  the  election  of  such 
officers  as  it  chooeeB,  unrestrained  by  all 
other  provisions  of  the  Constitution.  We 
hare  seen  that  that  was  not  the  view  adopt- 
ed, and  tiiat  in  the  case  of  People  ex  rcl. 
.\hrcns  v.  English,  it  was  expressly  repudi- 
ated. In  State  ex  rel.  Lamar  v.  Dillon,  32 
Fli,  545,  22  L.R.A.  124,  14  So.  383,  in 
Buclsner  v.  Gordon,  81  Ky.  663,  and  in  Ban- 
na v.  Young,  84  Md.  179,  34  UUJi.  55,  67 
Am.  St.  Rep.  396,  35  Atl.  S74,  it  was  held 
that  constitutional  provisions  prescribing 
the  qualifications  of  electors  do  not  apply 
to  any  election  for  municipal  oRices  not  pro- 
vided for  hy  the  Constitution,  but  created  by 
legislative  enactment.  This  is  the  doctrine  an- 
nounced in  the  case  of  Plummer  v.  Yost,  and 
the  ease  was  cited  in  support  of  the  doctrine 
in  State  ex  rel.  Lamar  t,  Dillon,  supra. 
The  act  in  question  proTides  that  women 
may  vote  not  only  for  the  ofBcers  named, 
hat  also  "upon  all  questions  or  propositions 
Eubmitted  to  a  vote  of  the  electors  of  such 
municipalities  or  other  political  divisions 
of  this  state."  The  Constitution  provides, 
in  different  sections,  for  a  referendum  upon 
virioUB  questions  and  propositions  to  be  de- 
termined by  the  people,  the  voters,  or  the 
legal  voters  of  the  state,  the  county,  or  of 
the  city  of  Chicago,  It  is  contended  by  the 
appellant  that  only  electors  possessing  the 
luslijications  prescribed  in  the  Constitu- 
tion can  participate  in  such  a  referendum; 
that  the  legislature  has  not  the  power  to 
give  to  women  the  right  to  do  so ;  that  there- 
fore the  attempt  to  give  them  the  right  to 
vote  upon  all  questions  or  propositions  sub- 
mitted to  a  vote  of  the  electors  is  unconsti- 
tutional; and  that  the  words  of  the  act  are 
not  separable,  so  that  it  can  be  sustained 
to  the  extent  that  it  was  authorized  by  the 
Constitution.  The  appellees  insist  that  the 
section  does  not  attempt  to  confer  the  right 
ol  raffrage  npoo  women  In  the  matter  of  all 
L,R.A.1915B. 


questions  or  propositions  submitted  to  the 
I  electora  of  a  county,  but  we  do  not  agree 
with  this  contention.  The  words  "such  mu- 
nicipalities" refer  to  those  named,  and  the 
words  "other  political  divisions  of  this 
state"  include  counties.  It  must  be  con- 
ceded that  no  new  bonded  indebtedness  other 
than  for  refunding  purposes  can  be  incurred 
by  the  city  of  Chicago  without  the  consent 
of  the  majority  of  the  legal  voters  in  the 
city,  and  that  no  county  can  be  divided  or 
have  any  of  its  territory  taken  from  it  ex- 
cept by  a  vote  of  a  majority  of  the  legal 
voters  of  the  county.  There  are  other  cases 
mentioned  in  the  Constitution  where  the 
consent  of  a  majority  of  voters  is  required, 
and  in  attempting  to  give  to  women  the 
right  to  vote  upon  all  questions  or  proposi- 
tions submitted  to  the  vote  of  electors  in 
the  municipalities  or  political  aubdivislMis 
of  the  state,  the  legislature  exceeded  its 
powers.  There  are  many  questions  and 
propositions,  however,  not  mentioned  in  the 
Constitution,  which  may  be  submitted  by 
the  legislature  to  a  referendum  at  which 
women  may  be  authorized  to  vote.  Does  the 
fact  that  the  l^islatnre  has  acted  in  excess 
of  its  power  in  some  particulars,  and  wait- 
ed a  law  which  cannot  have  efifeet  in  some 
cases,  render  the  whole  act  void  and  in- 
validate the  grant  of  the  right  of  sufTrage 
even  in  those  cases  where  the  legislature  has 
the  undoubted  power  to  grant  it!  It  is  a 
well-settled  rule  that  a  statute  may  be  in 
part  constitutional  and  in  part  unconstitu- 
tional, and  that  in  such  cases  the  constitu- 
tional part  of  the  act  will  be  given  effect, 
and  the  unconstitutional  part  disregarded, 
unless  the  unconstitutional  part  is  of  such 
a  character  that  it  may  be  inferred  that 
without  it  the  legislature  would  not  have 
passed  the  act.  The  moat  usual  form  in 
which  the  question  is  presented  is  where 
the  constitutioaal  and  unconstitutional 
parts  of  the  enactment  are  contained  in 
separate  sections,  as  In  People  ex  rel. 
Honore  v.  Olsen,  222  III.  117,  113  Am.  St. 
Rep.  371,  78  N.  E.  23,  29.  In  that  case  the 
opinion,  after  quoting  at  lengtii  from  Cool^ 
on  Constitutional  Limitations,  states  (p. 
134)  that  "in  the  language  of  the  rule  laid 
down  by  Judge  Cooley,  supra,  the  fact  that 
one  part  of  a  statute  is  unconstitutional 
'does  not  authorize  the  courts  to  declare  the 
remainder  void  also,  unless  all  the  provi- 
sions are  connected  in  subject-matter,  de- 
pending on  each  other,  operating  together 
for  the  same  purpose,  or  otherwise  so  con- 
nected together  in  meaning  that  It  cannot 
be  presumed  the  legislature  would  have 
passed  the  one  without  the  other.' " 

The  constitutional  and  unconstitutional 
provisions  are  sometimes  contained  In  the 
same  section,  as  in  Chicago  v.  Wolf,  221  111. 
17 
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]30,  141,  77  N.  E.  414,  417,  where  it  was 
claimed  that  the  act  was  void  aa  to  the 
state  treasurer  and  county  treasurer  for 
constitutional  reasons,  and  was  tlierefore 
void  as  to  the  other  offloera  mentioned  in 
the  act.  After  again  quoting  from  Coole;, 
the  court  said  (p.  141)  :  "When  we  attempt 
to  apply  this  rule  to  the  statute  now  before 
us,  it  becomes  evident  that  the  provisiona, 
so  far  as  they  affect  the  state  treasurer  and 
county  treasurers,  are  in  nowise  connected 
with  or  dependent  upon  the  other  provisions, 
CO  far  as  those  other  provisions  afTect  other 
custodians  of  public  funds;  that  is,  it  is 
not  apparent  that  the  legislature  would  not 
liave  paeaed  this  act  with  reference  to  all 
custodians  of  public  funds  other  than  the 
state  treasurer  and  the  county  treasurers, 
had  it  appeared  to  that  body  that  for  con- 
Btitutional  reasons  such  an  act  could  not  be 
made  effective  as  to  the  last-named  ofScers." 

In  these  two  cases  the  language  was  sev- 
erable. In  the  first  the  uncoustitutional 
section,  and  in  the  second  the  names  of  the 
oflicers  as  to  whom  the  act  was  unconsti- 
tutional, could  be  stricken  from  the  act  and 
a  valid  constitutional  act  remain,  and  it  is 
to  such  cases  only,  as  the  appellant  insists, 
that  the  rule  in  regard  to  the  separableness 
of  constitutional  from  unconstitutional  pro- 
visions in  an  enactment  applies.  There  are 
many  cases  which  hold  that  where  a  stat- 
ute accompliahing  all  its  results  by  the  same 
general  words  in  a  single  section  has  covered 
subjects  as  to  which  the  legislature  could, 
and  subjects  aa  to  which  it  could  not,  con- 
stitutionally enact  laws,  it  cannot  be  re- 
stricted lawfully,  by  construction,  to  the 
constitutional  class,  because  the  part  ap- 
plicable to  that  class  is  not  separable  from 
the  part  applicable  to  the  unconstitutional 
class,  so  that  each  may  be  read  and  may 
stand  by  itself.  Thus,  the  constitutionality 
of  the  act  is  made  to  depend  upon  the  form 
of  the  enactment.  For  instance,  in  Chicago 
V.  Wolf,  supra,  the  act  referred  to  "the  state 
treasurer,  and  every  county,  city,  township, 
school,  and  park  treasurer,  and  every  otber 
custodian  of  public  funds,"  and  because  the 
words  "the  state  treasurer  and"  and  "coun- 
ty" could  be  stricken  out  of  the  act,  the  re- 
mainder could  be  held  constitutional;  hut 
it  the  act  had  referred  only  to  "every  cus- 
todian of  public  funds,"  nothing  could  have 
been  stricken  out;  the  constitutional  part 
of  the  act  could  not  have  been  given  effect, 
and  not  being  wholly  valid,  it  would  have 
hcen  altogether  void. 

There  are  other  cases,  however,  which  hold 
that  a  law  will  not  be  held  void  because  the 
legislature  has  attempted  more  than  it  had 
the  constitutional  power  to  make  effectual, 
and  that  courts,  treating  the  question  as 
one  of  legislative  power,  and  not  of  verbal 
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form,  will  separate  statutes  valid  in  part 
and  in  part  void  because  in  excess  of  the 
legislative  power,  and  will  disregard  the  ex- 
cessive exercise  of  power,  and  preserve  eo 
much  as  is  within  the  legislative  power.  lo 
Com.  V.  Gagne,  1S3  Mass.  205,  10  L.R.A. 
442,  26  N.  E.  449,  it  is  said:  "Where  a  stat- 
ute is  in  some  aspects  or  in  relation  to  »ome 
subjects  unconstitutional,  hut  in  other 
aspects  is  not,  tlie  whole  statute  is  not  to  lie 
declared  void,  unless  the  parts  are  so  con- 
nected and  so  interdependent  that  they  can- 
not be  separated,  or  those  which  are  uncon- 
stitutional are  of  such  a  character  that  it 
must  be  inferred  that  but  for  them  and  their 
assumed  validity  the  legislation  would  not 
have  been  had.  ...  A  law  which  la  un- 
constitutional within  certain  limitations,  if 
in  terms  it  exceeds  or  fails  to  notice  those 
limitations,  may  yet  be  entirely  operative 
within  its  legitimate  sphere,  and  properly 
held   to   have    the   application   which    thus 

In  this  case  the  court  held  that  a  statute 
which  prohibited  the  sale  of  intoxicating 
liquors  except  as  authorized  by  the  act  waa 
not  rendered  unconstitutional  by  a  failure 
to  exempt  from  its  operation  liquors  import- 
ed and  sold  in  original  packages. 

In  Com.  V.  Kimball,  24  Pick.  359,  35  Am. 
Dec.  326,  a  statute  prohibiting  the  sale  of 
intoxicating  liquor  without  a  license  made 
no  exception  in  favor  of  imported  liquor. 
Chief  Justice  Shaw,  in  delivering  the  opin- 
ion, sftid:  "But  it  is  argued  for  the  defend- 
ant that  the  prohibition  to  sell  is  general, 
and  makes  no  distinction  between  the  cases 
of  a  sale  by  the  importer  of  imported  spirits 
in  the  original  packages,  supposing  them 
under  2H  gallons,  and  the  sale  of  spirits  not 
Imported,  or  not  by  the  importer,  or  not  in 
the  original  packages.  Be  it  so;  what  is 
the  consequenceT  Supposing  the  law  could 
be  construed  to  be  repugnant  tp  the  Consti- 
tution of  the  United  States  in  so  far  as  it 
prohibited  the  sale  of  imported  spirits  by 
the  importer  in  the  original  package,  it 
would  be  void  thus  far  and  no  farther,  and, 
in  all  other  respects  conforming  to  the 
acknowledged  power  of  the  state  govern- 
ment, it  would  be  in  full  force,  \Miether 
legal  enactments,  some  of  which  it  is  com- 
petent for  the  legislature  to  make,  and 
others  not,  are  contained  in  the  same  or  in 
different  sections  of  a  statute,  can  make 
no  difference.  It  is  not  the  defect  of  form, 
but  of  power,  that  invalidates  any  of  them. 
It  is  therefore  the  subject-matter,  and  Dot 
the  arrangement  of  the  language  in  which  it 
is  embodied,  that  is  to  be  regarded  in  de- 
ciding whether  any  provision  is  constitu- 
tional or  not." 

In  State  V.  Amery,  12  R.  I.  «4,  4  Am. 
Crim.  Rep.  112,  a  similar  statute  prohibit- 
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ing  the  sale  of  i  ii  toxica  till  g  liquors  eon- 
uined  uo  exception  of  those  importad  and 
gold  in  original  packages.  It  was  said:  "It 
i>  perfectlj  well  settled  that  a  statute 
trhich  is  uneonstitutional  or  void  in  part 
BMy  still  be  valid  as  to  the  residue,  unli 
(he  parts  are  so  intimately  connected  that 
it  cannot  be  supposed  that  one  part  was  in 
tended  to  be  enforced  independently  of  thi 

.^fter   the   citation    of   some   cases   it   ii 
Esid:  "These  cases  arc  not  distinguish  able 
in  point  of  principle  from  the  case  at  I 
The  doctrine  of  them  is  tliat  if  a  law  w) 
is  ntnstitutional   under   certain   limitati 
race«da   those   limitations,   it   may   still   be 
•^rative  within  its  legitimate  sphere,  and 
void  only  for  the  excess." 

In    State,    Chamberlain,    Prosecutor, 
Baud  of  Education,  57  N.  J.  L.  605,  31  Ail. 
1033,  and  lUndis  v.  Ashworth,  57  N.  J.  L. 
"lOS,  31  At!.  1017,  the  sUtute  gave  wt 
the  right  to  vote  at  any  school  meeting,  and 
it  was  held   unconstitutional   as  to   voting 
(or  oIlicerH,  but  constitutional  and  enforce- 
able as  to  voting  for  all  other  purpoHes  at 
Mbool  meetings.    In  Hageratown  v.  Deehert, 
3*  Md.  3e9,  the  legislature  enacted  that  the 
mavor  should  have  all  the  jurisdiction  ai 
powers  of  a  justice  of  the  peace.     It  w 
held  that  the  legislature  had  no  power  to 
appoint  a  justice  of  the  pc>Bce  or  vest  ju- 
dicial power  in  the  mayor,  and  to  that  ex- 

opcratire,  but  that  it  was  conatitutional 
and  valid  to  the  extent  that  it  conferred 
upon  the  mayor  the  police  powers,  as  a 
conservator  of  the  peace,  of  a  justice  of  the 
peace.  In  Sinking  Fund  Comrs.  y.  (reorgc, 
104  Ky.  260,  84  Am.  St.  Rep.  454,  47  S.  W. 
'19,  the  leRislature  was  not  authorized,  un- 
der the  Constitution,  to  Hx  the  terms  of 
nfficers  exceeding  four  years,  but  ii  passed 
an  act  lixittg  a  term  of  six  years  for  certain 
commissioners,  and  it  was  held  void  for  a 
six-year  term,  but  good  for  four.     So  alao 

Wheatley,  JOO  Md.  358,  59  Atl.  704;  Elwell 
t.  Adder  Mach.  Co.  136  Wis.  82,  llfl  X.  W. 
SS2;  Income  Tax  Cases,  148  Wis.  458,  134 
X.  W.  673,  135  N.  W.  104,  Ann.  Gas.  1913A, 
1147;  Allen  v.  Texas  k  P.  R.  Co.  100  Tex. 
.123,  101  S.  W.  782;  Standard  Oil  Co.  v. 
SUte,  117  Tcnn,  618,  10  L.R.A,(N.S.)  1015, 
100  S.  \V.  705;  Oliver  v.  Chicago,  R.  I.  & 
P.  R.  Co.  89  Ark.  466,  117  S.  W.  238; 
Deppe  y.  Chicago,  R.  I.  k  P.  R.  Co.  36 
Iowa,  52;  PitUburgh,  C.  C.  &  St  L.  R.  Co. 
T.  Montgomery,  152  Ind.  1,  69  L.R.A.  875,  71 
Am.  St.  Rep.  301,  49  N.  E.  582;  Chicago,  K. 
4  W.  R.  Co.  V.  Pontiua,  J57  U.  S.  209,  39 
L.  ed.  675,  16  Sup.  Ct.  Rep.  585;  and  Atty. 
Gen.  ex  rel.  Ccntmiseioner  of  Corporations 
LR.A.1916B. 


V.  El^trie  Storage  Battery  Co.   186  Masg. 
239,  74  N.  E.  467,  3  Ann.  Gas.  631. 

This  question,  as  well  as  all  other  ques- 
tions now  raised  in  opposition  to  the  de- 
cree of  the  court  below,  was  involved  in  the 
two  cases  of  People  ex  rel.  Allrens  v.  Eng- 
lish, 139  111.  622,  15  L.R,A.  131,  29  K.  E. 
078,  and  Plummer  v.  Yost,  144  111,  68,  1» 
L.R,A.  no,  33  N.  E.  101,  and  the  decisions 
rendered  in  those  cases  that  the  act  then 
under  consideration  was  unconstitutional 
as  to  the  state  and  county  superintendents, 
but  constitutional  as  to  the  school  olfieera 
not  mentioned  in  the  Constitution,  are  in- 
consistent with  all  of  the  appellant's  con- 
tentions. The  act  of  1691  amended  g  65 
of  chapter  46  of  the  Revised  Statitee  id 
the  same  manner  as  the  act  now  under  con- 
sideration. It  extended  the  right  to  vote 
for  public  officers  to  women,  as  does  the  act 
now  nnder  consideration,  though  not  to  the 
same  extent,  and  it  attempted  more  than 
the  legislature  had  the  constitutional  power 
to  make  elTectual,  by  including  in  the  same 
general  words,  in  a  single  section,  subjects 
ns  to  which  the  legislature  could,  and  sub- 
jects as  to  which  it  could  not,  constitution- 
ally enact  laws,  as  does  the  act  now  under 
consideration.  The  same  objections  existed 
ngniiist  that  act  aa  are  urged  against  this, 
and  the  court  sustained  it  as  &  constitu- 
tional exercise  of  the  legislative  power.  We 
cannot  sustain  the  objections  urged  against 
the  present  act  without  expressly  overruling 
those  decisions,  as  well  as  the  numerous 
cases  which  have  since  followed  them. 
Those  decisions  established  the  construction 
of  the  fundamental  law  of  the  state  many 
years  ago,  and  the  stability  of  this  funda- 
mental law  requires  that,  when  the  meaning 
of  a  constitutional  provision  has  been  con- 
sidered by  the  court  and  declared  by  its  de- 
cisions, that  meaning  cannot  be  afterward 
considered  open  to  question  or  further 
argument. 

"It  is  the  duty  of  this  branch  of  the  gov- 
ernment to  pass  finally  upon  the  construc- 
tion  of  a  law,  and  determine  whether   the 
legislature  in  its  action  has  transcended  its 
constitutional    limits,    and    the   community 
1  right  to  expect  with  confidence  we  will 
adhere   to   decisions   made   after   full   argn- 
t    and    upon    due    consideration.      The 
ibers  of  the   court   may  change  totally 
y  six  years,  and,  if  each  change  in  the 
organisation  produces  a  change  in  the  doci- 
1  and  a  different  construction   of  laws 
r  which  important  rights  and  interests 
have  Ijccome  vested,  it  is   easy  to  see  that 
the  consequences  will  be  inost  pernicious." 
Fisher  v.  Horlcon  Iron  k  Mfg.  Co,  10  Wis. 
351. 

The  most  indispensable  guaranty  of  civil 
liberty,  according  to  Mr.  Hallam   (1  ,9<W.Btg|c 
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nut.  230),  in  the  "open  admin iatration  of 
justice  according  to  known  lang."  The  law 
can  be  knoivn  only  if  fixed  rulea  once  estab- 
lisLed  are  conaiatently  adhered  to.  Dcci- 
sionB  of  the  courts  are  the  highcat  eridence 
of  what  the  law  ia.  "Reapcct  for  precedents 
alone  can  secure  the  sttibilit;  and  uniform- 
ity of  the  law.  Without  auch  respect  it 
would  be  a  sliifting  quicksand." 

If  ever  there  should  be  an  adherence  to 
former  decisions,  it  ahould  be  in  cases  of 
conatruction  of  the  Conatitution  involving 
the  rights  of  citizens  as  declared  by  that  in- 
strument. There  ia  no  higher  privilcf;e  of 
citizensliip  in  tlie  state  than  that  of  auft'raf^. 
For  more  than  twenty  years  that  privilege 
liaa  been  enjoyed  by  women,  and  the  courts 
have  recognized  and  declared  their  consti- 
tutional right  to  it.  Women  have  been  elect- 
ed trustees  of  the  State  University,  school 
directors,  and  members  of  boarda  of  educa- 
tion in  innumerable  instances.  By  their 
vot«B  elections  have  been  decided,  important 
offices  have  been  filled,  and  important  public 
buaineaa  controlled.  Ought  they  to  be  sum- 
marily deprived  of  their  constitutional 
rights  because  of  a  change  in  the  personnel 
of  the  court,  because  the  judges  who  de- 
cided People  ex  rel.  Ahrena  v.  English  and 
Plummer  v.  Yost  are  all  dead  e>:cept  one, 
even  if  the  auccessors  who  eit  in  their  scats 
should  hold  different  views?  The  Consti- 
tutioa  does  not  change  with  the  judges. 
The  court  is  the  same,  though  the  judges 
change,  and  it  will  not  overturn  a  deliber- 
ate deciaion  upon  the  constitutional  power 
of  the  legislature  under  wliich  the  highest 
political  rights  have  been  held  and  exer- 
cised without  question  for  many  years. 
The  object  of  the  general  aaaembiy  in  pass- 
ing the  present  act  was  to  confer  upon 
women  the  rigbt  of  suffrage  to  the  fullest 
extent  permitted  by  the  limitations  of  the 
Constitution.  No  one  would  imagine  that 
the  act  would  not  have  been  passed  if  the 
general  assembly  had  known  that  the  right 
of  voting  on  the  few,  and  for  the  moat  part 
comparatively  infrequent  and  unimportant, 
questions  mentioned  in  the  Constitution, 
could  not  be  extended  to  women.  For  all 
other  purposes  the  act  is  a  constitutiooal 
and  valid  enactment. 

The  decree  of  the  Superior  Court  will  be 
atlirmed. 

Farmer,  J.,  dissenting: 

It  is  my  view  that,  while  the  legislature 
has  the  power  to  create  and  provide  for  the 
election  of  officers  not  named  in  the  Consti- 
tution, it  has  no  power  to  provide  qualiflca- 
tiona  for  voters  at  the  election  of  auch 
officers  diflerent  from  the  qualifications  pre- 
scribed by  the  Constitution.  The  qualifica- 
tions of  electors  fixed  by  the  Constitution 
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apply,  as  I  believe,  to  voters,  aa  that  io- 
atrument  says,  at  any  election,"  and  the 
Constitution  is  not  subject  to  the  conab'uc- 
tion  that  these  qualifications  apply  only  to 
voters  at  elections  for  offices  created  fay  the 
Constitution.  In  my  opinion,  when  the  con- 
stitutional convention  acted  and  prescribed 
the  qualifications  of  voters  at  "any  election," 
the  legislature  was  left  no  power  to  proi-ide 
different  qualifications  for  voters  at  elec- 
tions for  officers  to  officea  created  by  it.  I 
can  understand  the  Conatitution  in  no  other 
sense  than  that  it  was  the  intention  that 
the  right  to  vote  at  "any  election,"  which 
is  the  equivalent  of  ''all  electiaas,"  should 
be  limited  to  those  posacasing  the  qualifica- 
tions defined  in  g  1  of  article  7.  Many  of 
the  offices  created  by  statute  are  as  im- 
portant political  ofilcea  aa  those  named  in 
the  Constitution,  and  there  seems  to  me  no 
intimation  in  the  language  of  the  suQ'rage 
article  that  it  was  to  hn  restricted  in  its 
application  to  elections  for  offices  provided 
for  in  the  Constitution.  I  concede  my  viewH 
are  not  in  harmony  with  Pluiamer  v.  Yost. 
That  case,  I  think,  supports  the  opinion  of 
the  court  in  this  cose,  and  if  my  view  pre- 
vailed it  would  necessarily  overrule  that  de- 
ciaion. For  that  reason  I  have  felt  reluctant 
to  express  my  dissent;  but,  no  rule  of  prop- 
erty being  involved  in  tliia  decision,  1  do 
not  believe  it  a  case  for  the  application  of 
the  doctrine  of  stare  dfcisia.  This  court  in 
1»32,  in  Howera  v.  Creen,  2  111.  42,  and  re- 
peatedly since  that  time,  has,  when  con- 
vinced a  previous  decision  involving  no  rule 
of  property  was  erroneoua,  refused  to  ad- 
here to  it.  This  and  other  state  courts  of 
last  resort,  as  well  as  the  Supreme  Court 
of  the  United  States,  have  refused  to  be 
bound  by  former  decisions  involving  a  con- 
struction of  the  Constitution  or  of  statutes. 
Ailardt  v.  People,  197  111.  501,  64  N.  E.  533; 
Burdick  v.  People,  149  111.  000,  24  L..B.A. 
152.  41  Am.  St.  Kep.  329,  36  N.  £.  94ti,  »52| 
People  ex  rel.  Brackett  v.  McGowan,  77  III. 
G44,  20  Am.  Rep.  254;  State  ex  rel.  Guilbcrt 
V.  Lewis,  09  Ohio  St.  202,  69  N.  E,  132; 
VVillia  V.  Owen,  43  Tex.  41;  Robinson  v. 
Schenck,  102  Ind.  307,  1  N.  £.  OUS;  People 
ex  rel.  Atty.  Gen.  v.  Casaiday,  50  Colo.  503, 
IIT  Pac.  357;  Beck  v.  Allen,  58  Mias.  143; 
Pollack  V.  Farmers'  Loan  4  T.  Co.  157  V. 
S.  429,  39  L.  ed.  759,  15  Sup.  Ct.  Rep.  073; 
Garland  v.  Washington,  232  U.  S.  642,  58 
L.  ed.  772,  34  Sup.  Ct  Rep.  456. 

In  The  Genesee  Chief  v.  Fituhugh,  12 
How,  443,  13  L.  ed.  1058,  the  Supreme 
Court  of  the  United  States  overruled  its 
former  decision  in  The  Iliomas  Jeiferaon 
Case,  10  Wheat.  428.  Q  L.  ed.  358.  Id  the 
opinion  by  Chief  Justice  Taney  it  was  said.- 
"It  ia  the  decision  in  the  case  of  The 
Thomas  Jefferson  which  mainly  embarrasses 
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(he  court  in  tlie  prewnt  inquiry.  We  are 
sousible  of  the  great  v^ight  to  whit^b  it  is 
entitled  1  but  at  tiie  same  time  ne  are  con- 
vinced that,  if  ve  follow  it.  we  follow  an 
erroneous  decision  into  which  the  court  fell 
when  the  great  importance  of  the  questioD 
as  it  now  preHenta  itself  could  not  be  fore- 
*evn,  and  the  subject  did  not  therefore  re- 
eeiTe  that  deliberate  consideration  which 
at  this  time  would  have  been  given  to  it 
l>v  the  eminent  men  who  presided  here  when 
that  case  was  decided,  for  the  decision  was 
made  in  1825,  when  the  commerce  on  the 
rivers  of  the  West  and  on  the  Lakes  was  in 
its  infancy  and  of  little  importance,  and  but 
little  regarded  compared  with  that  of  the 
present  day." 

In  the  Legal  Tender  Cases,  12  Wall.  457, 
2fl  L.  ed.  287,  the  Supreme  Court  overruled 
Hepburn  t.  Griawold,  S  WalL  603,  IS  L.  ed. 
513,  and  in  doing  so  SKid:  "The  que«tions  in- 
volved are  constitutional  questions  of  the 
moat  vital  importance  to  the  government 
and  to  the  public  at  large.  We  have  been 
in  the  habit  of  treating  cases  involving  a 
conaideration  of  constitutional  power  dif- 
ferently from  thoec  which  concern  merely 
private  right,  .  .  .  and  it  is  no  unprece- 
dented thing  in  courts  of  last  resort,  both  in 
this  country  and  in  England,  to  overrule 
deeiaione  previously  made.  We  agree  4;his 
should  not  be  done  inconsiderately,  but  in 
a  case  of  such  far-reaching  consequences 
as  the  present,  tiioroughly  convinced,  as  we 
are,  that  Congress  has  not  transgressed  ita 
powers,  ne  regard  it  as  our  duty  co  to  de- 
cide, and  to  alfirm  both  these  judgments," 

In  Pollack  v.  Farmers'  Loan  &  T.  Co.  157 
L'.  S.  42!),  30  L.  ed.  Tr.9,  U  Sup.  Ct.  Rep, 
673,  the  court  said:  "Manifestly,  as  this 
court  is  clothed  with  the  power  and  intrust- 
ed with  the  duty  to  maintain  the  funda- 
mental law  of  the  Constitution,  the  dis- 
charge of  that  duty  requires  it  not  to  ex- 
tend any  decision  upon  a  constitutional 
question  if  it  is  convinced  that  error  in 
principle  might  supervene," 

The  same  rule  has  been  acted  upon  by 
state  courts  in  the  caaea  above  cited  and 
many  others  that  might  be  referred  to.  Cer- 
tainly the  decision  in  Plummer  v.  Yost 
ithould  be  followed  if  it  is  correct;  but  if  it 
is  erroneous,  as  I  believe  it  to  be,  it  should 
not  be  adhered  to  under  the  rnle  of  «(are 
deci»i».  If  the  constitutional  qualification 
that  only  male  citizens  may  vote  can  be  dis- 
regarded in  the  election  of  oBicers  to  offices 
created  by  statute,  then  as  to  the  election 
of  such  oHicers  the  legislature  may  also 
prescribe  different  qualifications  as  to  age, 
residence,  etc.  It  is  my  belief  that  it  was 
not  vithin  the  contemplation  of  the  framers 
of  OUT  Constitution  that  the  legislature 
should  have  the  power  to  prescribe  the 
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qualifications  of  voters,  but  that  until  the 

Constitution  is  amended  voters  at  all  elec- 
tions, whether  for  constitutional  or  statu- 
tory offices,  must  possess  the  quali  Heat  ions 

prescribed  by  g  1  of  article  7. 

Cooke,  J.,  dissenting: 

I  cannot  concur  in  the  views  expressed  in 
the  majority  opinion  or  the  conclusion 
reached  therein.  The  questions  involved  are 
of  such  importance  that  I  deem  it  my  duty 
to  state  somewhat  extensively  the  basis  of 
my  dissent. 

Appellant  has  advanced  three  reasons  in 
support  of  his  claim  that  the  act  under 
consideration  is  unconstitutional:  (1)  That 
it  is  in  conflict  with  S  1  of  article  7  of  the 
Constitution;  (2)  that,  as  the  Constitution 
itself  provides  for  the  submission  o'  certain 
propositions  to  a  vote  of  the  electors,  the 
legislature  in  no  event  has  the  power  to 
give  women  the  right  to  vote  on  all  ques- 
tions or  propositions;  and  (3|  that  the  act 
violates  §  13  of  article  4  of  the  Constitu- 
tion, in  that  it  amends  g  G6  of  the  elec- 
tion act  without  inserting  that  section  at 
length  in  the  new  act.  1  deem  it  necessary 
to  diacusa  only  the  first  of  the  reasons  urged. 
If  the  act  is  unconstitutional,  as  I  believe 
it  is  because  of  the  first  reason  assigned,  the 
second  reason  urged  becomes  of  no  import- 
ance, for  the  reason  thst  it  is  wholly  im- 
probable that  the  legislature  would  have 
enacted  that  part  ef  the  statute  alone.  It 
is  so  fragmentary  and  incomplete  when  sev- 
ered from  the  other  portions  of  the  act  that 
it  could  not  be  held  to  be  an  independent 
piece  of  legislation.  As  to  the  third  reason 
urged,  I  concur  with  the  conclusion  of  the 
majority  that  the  act  does  not  violate  9  13 
of  article  4  of  the  Constitution. 

The  contention  of  the  parties  as  made  un- 
der the  first  reason  urged  may  be  briefly 
summed  up  thus:  By  appellant,  that  %  1 
of  article  7  of  our  Constitution,  as  to  the 
qualifications  of  voters,  applies  not  i.:ily  to 
oflices  expressly  provided  for  in  the  Consti- 
tution, hut  also  to  offices  created  by  stat- 
ute, and  that  the  words  "any  election," 
used  in  that  section,  refer  not  only  to  each 
election  for  offices  created  by  the  Constitu- 
tion itself,  but  also  to  any  election  for 
offices  created  by  the  legislature;  by  ap- 
pellees, that  the  qualifications  of  voters  con- 
tained in  said  section  apply  only  to  the 
offices  espresaly  provided  for  by  the  Consti- 
tution. 

The  majority  rests  its  opinion  upon  the 
doctrine  of  alaie  decisis,  and  holds  tliat 
this  question  has  been  decided  in  People  ex 
rel.  Ahrena  v.  English.  139  111.  822,  15 
L.R.A.  131,  20  N.  E,  678,  and  Plummer  v. 
Yost.  144  111.  fl8,  19  L,R,A,  110,  33  X.  E. 
101,  and  that  the  question  of  the  power  of 
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the  legiBlature  to  extend  the  right  of 
suffrage  to  women  for  all  offices  created  by 
it  is  not  90W  SQ  open  one  in  this  state. 
Whether  the  interpretation  placed  i  pon  the 
Constitution  b;  tlie  English  Case  and  tlie 
Yost  Case,  supra,  as  they  have  been  con- 
strued by  the  majority,  is  correct,  has  not 
been  discussed  or  argued  in  the  majority 
opinion.  I  shall  first  talte  up  the  act  under 
consideration,  and  discuss,  without  refer- 
ence to  the  English  Case  and  the  Yost  Case, 
supra,  nhcther  it  is  in  violation  of  the  Con- 
stitution, and  I  shall  then  discuss  what  I 
conceive  to  be  the  proper  construction  of  the 
English  and  Yost  Cases  and  the  basis  for 
the  conclusions  therein  reached. 

The  question  presented  for  our  eonsiderS' 
tion  in  this  case  is  one  of  eonatrnction,  only. 
We  are  called  upon  to  determine  only 
whether  the  Constitution  has  imposed  any 
limitations  upon  the  legislature  in  regard  to 
prescribing  the  qualifications  for  voters  for 
offices  not  expressly  provided  for  by  the 
Constitution.  In  determining  this  question 
we  arc  permitted  simply 
Constitution  itself,  sue 
whether,  from  the  language  of  that  instru- 
ment, such  a  limitation  has  been  impostd. 
We  have  nothing  to  do  with  the  question  of 
the  policy  of  the  state  with  reference  to 
what  the  qualifications  of  a  voter  should  be. 
Whether  it  is  wise  or  unwise  to  restrict  the 
right  of  suffrage  is  a  matter  upon  which  it 
is  not  proper  for  this  court  to  express  any 
opinion. 

Our  Constitution  is  the  fundamental  law 
of  tlie  state.  It  constitutes  the  limitations 
imposed  by  the  people  themselves  upon  the 
legislature.  Its  provisions  must  not  b-i  ig- 
nored or  lightly  considered.  By  reason  of 
the  simplicity  of  its  language  it  is  not  a 
difficult  matter  to  construe  this  instrument 
and  to  determine  delinitely  its  true  intent 
and  meaning.  In  laying  down  th.'  rules  for 
the  interpretation  of  Constitutions,  Mr. 
Justice  Story  says,  in  §  451  of  his  work  on 
tlie  Constitution:  "In  the  first  place,  then, 
every  word  employed  in  the  Constitution  is 
to  be  expounded  in  its  plain,  obvious,  and 
common  sense,  unless  the  context  furnishes 
some  ground  to  control,  qualify,  or  enlarge 
it.  Constitutions  are  not  designed  for 
metaphysical  or  logical  subtleties,  for 
niceties  of  expression,  for  critical  pro- 
priety, for  elaborate  shades  of  mean- 
ing, or  for  the  exercise  of  philosophical 
a^utenees  or  judicial  research.  Tbey  are 
instruments  of  a  practical  nature,  founded 
on  the  common  business  of  human  life, 
adapted  to  common  wants,  designed  for 
common  use,  and  fitted  for  common  under- 
standings. The  people  make  them,  the 
people  adopt  them,  the  people  must  be  sup- 
posed to  read  them  with  the  help  of  com- 
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mon  sense,  and  cannot  be  presumed  to  kd- 
mit  in  them  any  recondite  meaning  or  any 

extraordinary  gloss." 

I  shall  bear  in  mind  this  expression  in 
construing  the  Constitution  as  applied  to 
the  act  under  consideration. 

Article  7  of  our  Constitution  deals  with 
the  question  of  suffrage.  It  is  composed  of 
seven  sections,  and,  as  I  will  have  occasion 
to  refer  to  practically  all  of  them,  I  will 
set  out  the  article  in  full.     It  is  as  follows; 

"Section  1,  Every  person  having  resided 
in  this  state  one  year,  in  the  county  ninety 
days,  and  in  the  election  district  thirty 
days  next  preceding  any  election  therein, 
who  was  an  elector  in  this  state  on  the  let 
day  of  April,  in  the  year  of  our  Lord  1848, 
or  obtained  a  certificate  of  naturalization 
before  any  court  of  record  in  this  state  prior 
to  the  1st  day  of  January,  in  the  year  of  our 
Lord  1670,  or  who  shall  be  a  male  citizen  of 
the  United  States,  above  the  age  of  twenty- 
one  years,  shall  be  entitled  to  vote  at  such 
election. 

"Sec.  2.  All  votes  shall  be  by  ballot. 

"Sec.  3.  Electors  shall,  in  ail  cases  except 
treason,  felony,  or  breach  of  the  peace,  be 
privileged  from  arrest  during  their  attend- 
ance at  elections,  and  in  going  to  and  re- 
turning from  the  same.  And  no  elector 
shall  be  required  to  do  military  duty  on  the 
days  of  election,  except  in  time  of  war  or 
public  danger. 

"Sec.  4.  No  elector  shall  be  dcnued  to 
have  lost  his  residence  in  this  state  by 
reason  of  his  absence  on  business  of  the 
United  States,  or  of  this  state,  or  in  the 
military  or  naval  service  of  the  United 
States. 

"Sec.  5.  No  soldier,  seaman  or  mai'ine  in 
the  army  or  navy  of  the  United  States  shall 
be  deemed  a  resident  of  this  Btat«  in  conse- 
quence of  being  stationed  therein. 

"Sec.  0.  No  person  sliall  be  elected  or 
appointed  to  any  office  in  this  state,  civil  or 
military,  who  is  not  a  citizen  of  the  United 
States,  and  who  shall  not  have  resided  In 
this  state  one  year  next  preceding  the  elec- 
tion or  appointment. 

"Sec.  7.  The  general  assembly  shall  pass 
laws  excluding  from  the  right  of  suffrage 
persons  convicted  of  infamous  crimes." 

It  is  a  well-known  rule,  as  appellees  sug- 
gest, that  the  state  Constitution  is  not  a 
grant  of  power,  but  is  a  limitation  on  the 
otherwise  sovereign  power  of  the  legislature, 
and  where  not  prohibited  by  tlie  Constitu- 
tion the  legislature  has  full  power  to  enact 
such  legislation  as  it  may  see  fit.  Like  moflt 
rules  it  is  subject  to  an  apparent  exception. 
The  right  to  vote  at  political  elections  is 
not  a  natural  or  inherent  one.  It  must  be 
ctmferred  by  some  body  having  the  power  to 
grant  it.     The  right  to  vote  was  originally 
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fonferred  upon  the  inhabitants  of  the  terri- 
toTf  of  which  the  present  itate  of  Illinois 
iras  a  part,  bj  act  of  Congress.  By  the 
enabling  act  of  Aprii  18,  I91S,  (3  Stat,  at  L. 
43S,  chap.  67),  Congress  flnally  conferred 
npon  certain  citizens  of  the  United  States 
ffjiding  in  the  territoiy  of  Illinois  the  right 
to  rote  for  representatives  to  compose  a  con- 
vention to  form  a  Constitution  and  state 
government  for  the  people  within  the  terrl- 
torr.  The  Conititution,  in  turn,  granted  tlie 
right  of  suffrage  to  certain  persons,  it  is 
onireraaljj  conceded  that,  where  the  Consti- 
tiition  prescrihes  the  qualifications  of  the 
electors  of  the  state,  those  qualifications 
mnnot  be  changed  b;  the  legislature,  either 
t>T  prescribing  additional  qualifications  for 
Toters  at  elections  within  the  state,  or  by 
unending  the  right  of  suffrage  to  persons 
not  possessing  the  qualiftcations  prescribed 
by  the  Constitution.  Cooley,  Const,  J.im. 
S99;  People  ex  rel.  Ahreiia  v.  English, 
supra;  McCalTertj  v.  Quyer,  59  Pa.  109; 
Coffin  V.  Election  Comrs.  07  Midi,  183,  21 
L.R.A.  682,  56  N,  W.  667.  Section  1  of  the 
sulfrage  article  is  therefore  not  merely  a 
guaranty  that  the  classes  therein  named 
iball  not  be  deprived  of  the  right  of  suf- 
frage; it  is  a  limitation  upon  the  power  of 
(he  general  assembly  to  grant  the  right  to 
any  persons  other  than  those  named,  to 
vote  at  such  elections  as  are  referred  to  in 
that  section. 

It  is  conceded  at  the  outset,  on  the  part 
of  appellees,  that  no  one  except  those  desig- 
nated in  S  1  of  the  sulTrage  article  of  the 
Constitution  is  entitled  to  vote  for  any  of- 
fice specifically  provided  for  by  the  Consti- 
tution, That  section  limits  "the  right  of 
sutTrage  to  male  citizens  above  the  age  of 
tuenty-one  years.  A  determination  of  what 
ia  meant  by  the  words  "any  election,"  as 
used  in  this  section, — that  is,  whether  they 
refer  only  to  such  elections  ss  are  provided 
for  by  the  Constitntion,  or  whether  they 
rpfer  also  to  such  elections  as  may  be  pro- 
tided  for  by  the  legislature, — will  determine 
the  question  of  the  validity  of  the  woman's 
suffrage  act  so  far  as  the  Arst  objection 
made  is  concerned.  That  act  specifically 
nsmea  the  offices  for  which  women  are  per- 
mitted to  vote,  and  they  are  such  offices  as 
"ore  not  expressly  provided  for  by  the 
Constitution,  The  list  consists  of  presi- 
dential electors,  members  of  the  state  board 
of  equalization,  clerk  of  the  appellate  court, 
county  collector,  county  surveyor,  members 
of  board  of  assessors,  members  of  board  of 
review,  sanitary  district  trustees,  all  officers 
of  cities,  villages,  and  towns,  except  police 
ina,gi3trates,  and  the  following  township  of- 
ficers ;  Supervisor,  town  clerk,  assessor, 
collector,   and  highway  coramisaioner. 

The  word  "election"  is  necessarily  used  in 
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the  Constitution  in  the  sense  of  a  political 
election,  and  is  the  method  by  which  various 
officers  for  the  government  and  administra- 
tion of  the  affairs  of  the  the  state,  counties, 
townships,  and  municipalities  are  selected. 
The  use  of  the  word  in  that  sense  is  well  un- 
derstood. What  constitutes  sn  election?  Is 
there  anything  in  the  Constitution  which 
indicates  that  the  word  is  there  used  in  any 
different  sense  than  it  had  always  been  used 
by  the  legislature!  The  adoption  of  the 
Constitution  in  1670  did  not  operate  to  an- 
nul and  wipe  out  all  statutes  of  the  state. 
No  statute  fell  hy  reason  of  the  adoption  of 
the  Constitution  except  such  as  were  clear- 
ly in  conflict  with  its  terms  and  provisions. 
Section  1  of  the  Schedule  of  the  Constitution 
espressly  provides :  "That  all  laws  in 
force  at  the  adoption  of  this  Constitution, 
not  inconsistent  therewith,  .  .  .  shall 
continue  to  be  as  valid  as  if  this  Constitu- 
tion had  not  been  adopted," 

At  that  time  many  elections  were  provid- 
ed for  hy  the  statutes,  including  the  elec- 
tion of  practically  all  the  olBcers  named  in 
the  woman's  anffrage  act,  and  these  statutes 
were  expreaaly  continued  in  force.  The  con- 
stitutional convention  was  composed  of  emi- 
nent and  learned  men,  who  gave  the  prepa- 
ration of  each  section  of  each  article  of  the 
Constitution  their  most  careful  considera- 
tion. There  is  no  indication  anywhere  in 
the  provisions  of  the  instrument  that  the 
members  of  the  constitutional  convention  in- 
tended that  the  word  ''election,"  as  used  hy 
them  in  the  suffrage  article,  should  have 
any  special,  local,  or  unusual  meaning,  nor 
that  they  considered  that  the  word  "elec- 
tion," as  therein  used,  would  not  include  all 
officeB  created  by  the  legislature  as  well  as 
those  speeifically  provided  for  by  the  Consti- 
tution. The  word  "election"  has  never  been 
understood  to  have  a  different  meaning  when 
applied  to  the  selection  of  a  governor  or 
any  of  the  other  state  officers  provided  for 
by  the  Constitution,  than  it  has  when  ap- 
plied to  the  selection  of  presidential  elec- 
tors or  members  of  the  state  board  of 
equalization,  or  such  other  officers  as  have 
a  statutory  origin,  A  political  election  has 
always  been  understood  to  be  the  act  of 
choosing  the  governmental  officers  of  the 
state,  districts,  counties,  cities,  villages, 
and  townships,  without  regard  to  whether 
the  offices  being  filled  at  such  election  were 
of  statutory  or  constitutional  origin.  One 
election  may  suffice  for  the  selection  of  a 
number  of  these  officers.  The  voting  for  a 
number  of  offices  at  the  same  time  and  on 
the  same  ballot  does  not  constitute  the  hold- 
ing of  a  separate  election  for  each  office. 
Where  a  number  of  offices  are  to  be  fllied  at 
the  same  time,  the  voting  for  all  of  them 
constitutes  hut  a  single  election.     Prior  to 
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the  adoption  of  the  Constitution  of  1870, 
muny  of  the  identical  offices  speciflcd  in  the 
woman's  suffrage  act  were  tilled  at  tbc  same 
election  with  many  of  the  offices  perpetuated 
by  that  Constitution. 

By  §  1  of  the  suffrage  article  it  is  pro- 
vided that  every  person  having  resided  in 
the  state  one  year,  in  the  county  ninety 
days,  and  in  tlie  election  district  thirty 
days  "next  preceding  any  election  therein," 
and  who  possesses  the  required  qualifi- 
cations, ''shall  be  eotitled  to  vote  at  such 
election."  The  Constitution  nowhere  pro- 
videa  for  the  creation  of  election  dist'-icts. 
They  were  in  uxiBten-?e  at  that  time,  having 
iwen  created  by  tlie  legislature,  and  neces- 
sarily continued  in  existence  under  BHid  §  1 
of  the  Schedule.  Aji  election  district  is  a 
governmental  subdivision  of  the  county. 
The  Constitution  recognized  its  existence  in 
prescribing  the  qualilications  of  voters. 
Tlie  election  district  at  that  time  was,  and 
since  has  been,  the  unit  for  tlie  holding  of 
all  political  elections,  whether  for  the  selec- 
tion of  ofliccrs  to  fill  the  olGces  provided  for 
expressly  by  the  Constitution  or  to  fill  the 
offices  created  l>y  the  legislature.  It  would 
be  doing  violence  to  tite  plain  language  of 
the  Constitution  to  hold  that  when  it  re- 
ferred to  "any  election"  held  witliin  an 
election  district,  it  meant  to  exclude  such 
elections  as  might  be  held  to  &1I  the  olGces 
created  by  statute. 

The  conditions  existing  at  and  prior  to 
tlie  time  of  the  adoption  of  the  Constitution 
may  properly  be  considered  in  (determining 
what  was  meant  hy  the  use  of  the  — orda 
"any  election."  At  the  time  the  Constitu- 
tion was  adopted,  and  long  prior  thereto, 
presidential  electors  were  voted  for  and 
elected  at  the  gen^^ral  elections  in  the  state. 
Cities  and  towns  had  been  incorporated  and 
the  election  of  the  officers  for  these  munici- 
palities had  been  provided  for  by  the  legis- 
lature. Townships  had  been  organized, 
and  township  officers  and  tlieir  election  had 
been  provided  for.  Tiie  office  of  member  cf 
the  state  board  of  equalization  had  been  cre- 
ated, and  an  election  had  been  held  for  the 
same.  Thus,  it  will  be  seen  that  at  the 
time  of  the  adoption  of  the  Constitution, 
and  prior  thereto,  practically  all  of  the  of- 
ficers enumerated  in  the  woman's  auflfrage 
act  were  elected  by  'he  people,  and  in  many 
instances  were  voted  for  and  elected  at  the 
same  elections  held  for  the  offices  which 
were  perpetuated  by  and  speciScally  named 
in  the  Constitution.  It  will  be  noted  that  the 
Constitution  does  not  use  such  language  as 
"any  election  under  this  Constitution,"  or 
"any  election  named  in  this  Constitution," 
or  "any  election  provided  ior  by  this 
Constitution,"  or  "any  election  for  of- 
Sces  named  in  this  Constitution."  It 
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uses  the  broad,  simple,  and  compreken- 
sive  term,  "any  election."  When  we  con- 
sider that  prior  to  the  adoption  of  the  Con- 
stitution presidential  electors,  officers  known 
BB  members  of  the  state  board  of  equaliza- 
tion, city  officers,  and  township  oflicers  were 
elected  by  popular  vote  in  the  same  manner 
and  under  the  same  requirements  as  alt 
other  officers  were  elected,  it  seems  to  be 
conclusive  as  to  the  sense  in  which  the- 
worjls  "any  election"  were  used  in  the  Con- 

Tiiat  it  was  not  intended  to  give  these 
wc)rd3  the  restricted  meaning  placed  upon 
them  by  the  majority  is  apparent  from  many 
of  the  provisions  of  tlie  Constitution.  I'or 
instance,  S  3  of  the  sulTrage  article  pro- 
vides that  electors  shall,  except  in  certain 
cases,  be  privileged  from  arrest  during  their 
attendance  at  elections  and  in  going  to  and 
returning  from  the  same.  Can  it  be  seri- 
ously contended  that  it  was  meant  to  thus 
protect  an  elector  attending  an  election  for 
the  purpose  of  voting  for  constable,  but 
such  protection  was  not  meant  to  lie  ex- 
tended to  one  attending  for  the  purpose  of 
voting  for  presidential  electors?  Such  a 
construction  must  follow  if  the  act  In  ques- 
tion is  valid.  Under  the  contention  of  ap- 
pellees, an  "elector,"  as  the  word  ia  used  in 
the  Constitution,  refers  only  to  such  as  are 
qualified  to  vote  for  the  so-called  constitu- 
tional offices,  and  does  not  apply  to  one 
voting  for  an  office  created  iiy  the  legisla- 
ture. This  same  section  also  provides  that 
no  elector  shall  be  obliged  to  do  military 
duty  on  the  days  of  election  except  in  times 
of  war  or  public  danger.  Was  it  meant  that 
only  those  who  are  qualified  to  vote  for 
so-called  constitutional  offices  were  to  be 
thus  protected  T 

By  g  4  of  the  suffrage  article  it  is  provid- 
ed that  no  elector  shall  be  deemed  to  have 
lost  hia  residence  in  this  state  by  reason  of 
his  absence  on  business  of  the  United 
States  or  of  this  state  or  in  the  military  or 
naval  service  of  the  United  States.  Was  it 
intended  by  this  section  that  one  who  is 
absent  from  his  home,  engaged  on  business, 
of  the  United  States  of  such  a  nature  that 
his  permanent  residence  is  required  to  be 
at  the  seat  of  government,  shall  lie  protected 
in  his  right  to  vote  for  a  justice  of  the 
peace,  but  not  in  his  right  to  vote  for  the 
important  offices  of  member  of  the  state 
Iward  of  equalization  or  of  presidential  elec- 
tors? Almost  every  county  in  the  state  has 
one  or  more  of  its  citizens  thus  absent  on 
business  of  the  Federal  government.  Sucli 
a  person  may  have  disposed  of  all  his  prop- 
erty in  the  county  where  he  resided  when  he 
entered  tlic  service  of  the  government,  and 
the  circumstances  be  such  that  without  this 
constitutional  provision  he  has  unqucstion- 
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ably  lost  hiB  residence  there,  yet  under  this 
provUion  he  is  penuitted  at  election  times 
to  return  to  the  plaee  where  he  resided 
B-l™  he  entered  into  such  service  and  there 
cast  his  vote  for  the  candidstes  of  his  choice. 
If  the  Constitution  is  to  be  construed  as 
tontended,  such  a  citizen  is  protected  only 
in  his  right  to  return  and  vote  for  such  of- 
fices Bg  are  specifically  provided  for  by  that 
instrument.  That  the  legislature  has  never 
M  interpreted  this  section  of  the  Constitu- 
lion  is  evidenced  by  the  fact  that  it  has 
nfitlier  made  such  an  exempt' 
one  thus  absent  on  business  of  the  Ignited 
SUtes.  nor  provided  for  a  separate  ballot 
and  a  separate  ballot  box  for  hin  use,  but, 
on  the  other  hand,  has  adopted  an  act  one 
section  of  which  is  in  the  lati^age  of  §  1  of 
the  Buffragc  article,  and  the  succeeding 
tion  of  which  provides  that  "a  permanent 
■bode  is  necessary  to  constitute  a  residence 
within  the  meaning  of  the  preceding  sec 
tion."  If  the  Constitution  means  what  tht 
appellees  contend,  then  the  legislature  hai 
disfranchised  such  a  citizen  by  the  pro 
visions  o[  our  election  laws.  Under  our  bal 
lot  Ian-  the  names  of  all  candidates  to  be 
voted  for  at  any  particular  election  ar; 
placed  upon  a  single  ballot,  which  the  elect- 
ar  U  required  to  take  with  him  into  a  booth 
and  mark  in  secret.  Such  a  citizen  ■ 
be  deprived  of  his  right  to  vote  at  all, 
would  be  highly  improper  to  place  i 
hands  a  ballot  containing  the  nami 
tandidatea  for  offices  tor  which  he  had  lost 
his  right  to  vote  by  reason  of  his  non- 
residence.  It  certainly  was  not  the  inten- 
tion of  the  legislature  to  disfranchise  this 
citizen,  and,  if  that  is  true,  then  the  legis- 
lature has  heretofore  construed  the  words 
"any  election,"  in  S  1  of  the  suffrage  article, 
lo  mean  an  election  for  an  office  created 
lifher  by  the  Constitution  or  by  statute. 
Section  5  of  the  sulTrage  article 
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army  or  navy  of  the  United  States  shall  be 
deemed  a  resident  of  this  state  in  conse- 
quenci;  of  being  stationed  therein.  Bj  malt- 
ing (his  a  part  of  the  article  on  suffrage  the 
framers  of  the  Constitution  made  the  pur- 
pose of  this  section  quite  evident.  It  was 
meant  to  prevent  any  soldier,  seaman,  or 
marine  in  the  army  or  navy  of  the  United 
States  from  claiming  to  possess  the  qualill- 
('itions  of  an  elector,  and  to  prevent  him 
from  voting  in  the  election  district  in  which 
lie  resided  at  "any  election  therein."  Under 
tKe  doctrine  of  the  majority  opinion  this 
welion  oi  the  Constitution  may  be  rendered 
nugatory  so  far  as  offices  created  by  the 
legislature  are  concerned.  Tf  there  are  no 
lestrictions  whatever  upon  the  right  of  the 
legislature  to  prescribe  the  qualifications  of 
voters  for  such  ofUces  as  it  creates,  the  per- ' 
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sons  proliibited  by  said  %  S  from  becoming 
residents,  and  thereby  from  becoming  elect- 
ors, may  be  permitted  to  vote  for  all  except 
the  BO-cslled  constitutional  offices,  under  a 
provision  which  the  legislature  would  have 
the  power  to  enact,  allowing  such  persons  to 
vote  for  all  offices  created  by  it. 

The  contention  of  appellees  is  also  incon- 
sistent with  S§  8  and  7  of  the  suffrage 
article. 

Section  18  of  article  2  (the  Bill  of 
Rights)  provides  that  "all  elcctious  shall  be 
free  and  equal."  If  the  Constitution  refers 
only  to  such  elections  as  it  has  spectflcally 
provided  for,  then  this  guaranty  extends 
only  to  a  part  of  the  elections  which  have 
always  been  held  in  this  state,  both  before 
and  since  the  adoption  of  the  Constitution. 

Section  22  of  article  4  provides  that  the 
general  assembly  shall  pass  no  local  or  spe- 
cial law  for  the  opening  and  conducting  of 
any  election.  If  the  l^islature  has  the 
right  to  ignore  the  qualifications  prescribed 
by  g  1  of  the  suffrage  article,  then  it  can 
ignore  tliis  limitation  in  so  far  as  the  elec- 
tions for  offices  created  by  it  are  concerned- 
Section  22  of  article  4  further  provides,  in 
part,  as  follows:  "The  general  aaaembly 
shall  not  pass  local  or  special  laws  in  any 
of  the  following  enumerated  cases,  that  is 
ay:  For  ,  .  ,  providing  for  the 
election  of  members  of  the  board  oE  super- 
:a  in  townships,  incorporated  towna  or 

By  this  section  the  people,  in  adopting  the 
Constitution,  recognized  the  fact  that  the 
law  already  had  provided  for  the  election  of 
supervisors,  and  guarded  against  the  pas- 
sage of  local  or  special  laws  in  reference  to 
such  elections.  The  act  in  question  specilic- 
ally  gives  to  women  the  right  to  vote  for 
supervisors.  Without  regard  to  whether 
act  may  be  special  legislation  in  refer- 
to  providing  for  the  election  of  super- 
s,  it  is  signiiicant  and  helpful  in  con- 
struing what  is  meant  by  the  use  of  the  lan- 
guage employed  in  §  1  of  the  suffrage 
le.  The  members  of  the  constitutional 
convention  no  doubt  used  the  word  "elec- 
tion" advisedly  in  said  §  22.  Can  anyone 
y  it  was  used  in  any  different  sense  than 
the  suffrage  article? 

Section  32  of  article  6  provides  the 
method  by  which  vacancies  shall  be  filled  in 
.11  the  offices  provided  for  in  that  article, 
n'hen  the  unexpired  term  does  not  exceed 
year,  it  provides  that  a  vacancy  in  the 
office  of  Judge  shall  be  tilled  by  the  govem- 
if  a  clerk  of  court,  by  the  court  to 
which  the  office  pertains;  and  of  all  other 
ofliceB  provided  for  in  that  article,  which  in- 
lude  various  county  olRces,  by  "the  board 
if  supervisors  or  board  ol  county  commis- 
lioners  in  the  county  where  the  vacancy  oo-     , 
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curs."  The  Conetitution  nowhere  creates  the 
office  of  a  member  of  the  board  of  aupervie- 
ors,  or  requires  the  election  or  appointnient 
of  auch  an  officer.  That  fact  wan  apprei:' 
ated  and  taken  advantage  of  hy  the  leg! 
lature  when  it  included  Buperviaore  in  tl 
list  of  officers  for  which  womsn  were  a 
thorizcd  to  vote.  Article  10  relates  to  cou 
ties,  and  directs  the  gcDeral  aaaemblj  to 
provide  by  general  law  for  township 
organization,  permitting  the  electors  of  each 
count;  to  determine  wlicther  the;  shall  have 
township  organization  or  not.  At  the  time 
of  the  adoption  of  the  Const itution,  many  of 
the  counties  of  the  state  were  not  under 
township  organizatlun.  Many  others  were 
under  township  organization  and  were 
authorised  by  statute  to  elect  members  of 
the  board  of  supervisors  to  conduct  the  af- 
fairs of  the  county.  It  wili  be  observed  that 
each  of  the  offices  enumerated  in  article  6 
which  the  board  of  lapervisora  is  authorized 
to  fill  by  appointment  in  case  of  vacancy  is 
necessarily  a  constitutional  office,  and  its 
incumbent  can  be  elected  only  by  electors 
posaeasing  the  qualifications  prescribed  by 
g  1  of  the  suffrage  article.  It  is  con- 
ceded that  women  are  not  permitted,  under 
the  Constitution,  to  vote  for  such  offices, 
yet  by  the  terms  of  the  act  under  considera- 
tion they  may  vote  for,  and  themselves 
constitute,  members  of  the  board  of  super- 
visors, who,  in  turn,  are  empowered  >"  the 
Constitution  to  All  vacancies  occurring  in 
auch  so-called  constitutional  offices. 

Article  10  further  provides  that  in  each 
county  of  the  state  not  under  township 
organization  a  board  of  county  commission- 
ers shall  be  elected  to  transact  the  business 
of  the  county  as  shall  be  provided  for  by 
law.  Will  anyone  contend  that  the  Consti- 
tution contemplates  one  qualiGcatlrai  for  an 
elector  for  the  office  of  county  commissioner, 
and  another  and  different  qualification  for 
an  elector  for  supervisor!  The  functions  of 
the  two  offices  are  the  same;  the  only  differ- 
ence being  tliat  in  counties  under  township 
organization  all  county  affairs  are  managed 
by  the  board  of  supervisors,  whereas  in 
counties  not  under  township  organization 
that  power  and  duty  are  vested  in  and  de- 
volve upon  the  board  of  county  commission- 
'  ers.  Why  should  women  be  permitted  the 
right  to  vote  for  one  of  these  offices,  and  de- 
nied the  right  to  vote  for  the  othor! 

Section  2S  of  article  4  of  the  Constitution 
provides  that  "no  law  shall  be  passed  which 
shall  operate  to  extend  the  term  of  any  pub- 
lic officer  after  his  election  or  appointment." 

If  the  theory  of  the  majority  is  correct, 
then  this  section  of  the  Constitution  ap- 
plies only  to  such  officers  aa  have  been  pro- 
vided for  by  the  Constitution  itself.  If  It  I 
does  Dot  apply  to  officers  whoee  offices  hav< 
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been  created  by  the  legislature,  then  it  la 
possible  for  the  legislature  to  extend  the 
term  of  any  such  ofticer  for  such  time  as  it 
may  chooae,  without  compelling  him  to  sub- 
mit the  question  of  his  re-election  to  the 
voters.  It  seems  too  clear  to  me  to  admit 
of  argument  that  the  election  referred  to  by 
said  §  28  means  any  election,  whether  it  be 
of  an  officer  whose  office  was  expressly  pro- 
vided for  by  the  Constitution  or  created  by 
the  legislature. 

Section  5  of  article  10  requires  the  gen- 
eral assembly  to  provide  by  general  law  for 
the  adoption  of  township  organizations  by 
any  county.  This  section  further  providea: 
"And  in  any  county  that  shall  have  adopted 
a  town  all  ip  organization,  the  question  of 
continuing  the  same  may  be  submitted  to  a 
vote  of  the  electors  of  such  county,  at  a 
general  election,"  etc. 

If  the  act  under  consideration  is  valid, 
then  we  have  presented  to  us  this  situation : 
Women  possessing  the  qualifications  pre- 
scribed may  vote  for  the  township  offices 
enumerated  in  the  act,  but  the  electors  of 
such  county — that  ia,  the  electors  recognized 
and  defined  by  the  Constitution,  male  citi- 
zens above  the  age  of  twenty-one  years — 
are  the  only  persons  authorized  to  vote 
upon  the  question  whether  township  organ- 
iaation  will  be  continued  and  women  or  any- 
one else  given  the  further  opportunity  to 
vote  for  township  offices. 

By  g  11  of  article  10  it  is  provided  that 
the  fees  of  township  officers  shall  be  uni- 
form in  the  class  of  counties  to  which  they 
respectively  belong,  thus  again  e-xpresaly 
recognizing  the  existence  of  township  organ- 
ization and  township  officers.  Section  12 
of  article  10  also  provides  that  all  laws  fix- 
ing the  fees  of  township  officers  shall  termi- 
nate with  tbe  terms  of  those  who  may  be  in 
office  at  the  meeting  of  the  first  general  as- 
sembly after  the  adoption  of  the  Constitu- 
tion, and  that  the  general  assembly  shall  by 
general  law  provide  for  and  regulate  the 
fees  of  said  officers  and  their  successors. 
The  fact  tliat  municipal  corporations  then 
existed,  and  would  continue  to  exist  and  to 
elect  officers,  is  recognized  by  g§  B  and  11 
of  article  Q,  which  provide  that  the  general 
assembly  may  vest  the  corporate  authori- 
ties of  cities,  towns,  and  villages  with  cer- 
tain powers,  and  that  no  person  who  is  in 
default  OS  collector  or  custodian  of  money 
or  property  belonging  to  a  municipal  corpo- 
ration shall  be  eligible  to  any  office  in  <» 
under  such  corporation,  and  that  the  fees, 
salary,  or  compensation  of  any  municipal 
officer  who  is  elected  or  appointed  for  a 
^finite  term  of  office  shall  not  be  increased 

diminished  during  such  term. 
Other  sections  of  the  Constitution  might 
be  pointed  out  as  having  a  bearing  upon  this 
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question,  but  I  do  not  deem  it 
make  anj  further  comp&rieonB.  That  by 
§  I  of  the  EuffrHge  article  the  people  of  the 
state,  on  the  adoption  of  the  Constitution  of 
1870,  meant  to  restrict  the  right  of  suffrage 
«t  all  electioHB,  whether  tor  offices  provided 
for  by  the  CouBtitution  or  created  by  stat- 
ute, is  evident.  If  it  nould  be  helpful  to  be 
advised  of  the  couatruction  put  upon  this 
section  by  the  framera  of  the  Conatitution, 
a  reference  to  the  constitutional  debates 
would  clearly  furnish  it.  I  do  not  deem  it 
necessary,  however,  to  make  any  apecillc 
reference  to  the  constitutional  debatea.  It 
seems  to  me  to  be  inconceivable  that  the 
members  of  the  conatitutioiial  convention  in 
submitting  this  inatrument,  and  the  people 
in  adopting  it,  intended  that  the  right  of 
itnffrage  should  be  restricted  to  male  citinens 
of  the  age  of  twenty-one  years  and  upwards 
for  all  offices  created  by  it,  whereas  the 
quftlifl cations  of  votera  for  any  other  office 
which  had  theretofore  been  or  might  there- 
after be  created  by  statute  should  be  de- 
termined by  the  legislature.  It  is  higlily 
improbable  that  reasonable  men  should  de- 
termine that  no  one  except  male  citizena 
above  the  age  of  twenty-one  yeara  should 
have  the  right  to  vote  for  constable,  juatice 
of  the  peace,  or  police  magistrate,  and  then 
leave  it  to  the  legislature  to  Bay  that  not 
only  females,  but  even  aliens,  non-reai dents, 
and  Infants,  might  vote  for  the  important 
offices  of  presidential  electors  or  mpinlier  of 
the  state  board  of  equalisation,  la  it  pos- 
sible that  the  people,  by  the  adoption  of  the 
Constitution,  intended  to  require  a  higher 
qualiHcation  tor  one  desiring  to  vote  for 
police  magistrate  than  for  tlie  mayor  or 
councilmen  of  the  city,  or  that  the  qualifi- 
cations of  one  desiring  to  vote  for  constable 
should  be  more  strict  thsn  of  one  desiring  to 
Tote  tor  BuperviaorT  I  think  it  clear,  from 
«  consideration  of  the  Constitution  itself, 
that  the  right  of  suffrage  at  all  political 
elections  was  meant  to  be  extended  only  to 
male  citizens  above  the  age  of  twenty-one 
years,  and  that  the  words  "any  election" 
refer  not  only  to  such  elections  as  are  pro- 
vided for  bj  the  Constitution,  but  to  such  as 
are  provided  for  by  the  legislature. 

In  a  number  of  the  atatea  of  the  Union 
BUiTrage  has  been  extended  to  women  upon 
equal  terms  with  men,  but  in  each  instance 
this  right  has  been  conferred  by  express  con- 
atitutional  provision.  In  some  of  the  states 
the  right  waa  conferred  hy  tlie  original  Con- 
stitutions adopted  at  the  timea  such  atateE 
were  admitted  into  the  Union.  In  six  other 
states  having  Constitutions  aimilar  to  ours, 
it  waa  deemed  necesaary  to  amend  the 
Constitution  in  order  to  confer  this  right  of 
snlTrage  upon  women.  While  the  action  of 
those  states  in  thus  amending  their  Conati- 
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tutions  is  not  conclusive  that  they  deemed 
their  legislatures  without  power  to  extend 
the  partial  right  of  suffrage  to  women  which 
our  legislature  haa  attempted  to  give  them, 
it  is  Hi|r"i*'cAnt'  nevertheless,  that  in  do 
instance  did  the  tegisUture  of  any  of  those 
Btatea  assume  to  have  the  power  to  extend 
the  right  of  suffrage  in  the  abaencc  of  ex- 
press constitutional  authority. 

I  come  now  to  the  consideration  of  the 
question  whether  our  Constitution  has  hcea 
so  construed  by  the  English  Case,  130  111. 
622,  15  L.R,A.  131,  20  N.  E.  678,  and  the 
Yost  Case,  144  111.  08,  19  UR.A,  110,  33  N. 
E.  191,  as  to  permit  the  legislature  to  pais 
such  an  act  aa  the  one  under  consideration. 
I  confess  at  the  outset  of  this  diacuesiou 
that  if  the  question  presented  hy  the  Yoat 
Case  were  to  be  now  presented  as  an  original 
proposition,  my  view  would  be  that  the  act 
there  involved  is  unconstitutional.  I  do  not 
deem  the  English  Case  to  have  any  tiearing 
whatever  upon  the  question  here  under  con- 
sideration. While  I  do  not  believe  that  the 
Yost  Case  waa  decided  upon  a  logical 
basis,  when  the  ground  for  that  de- 
eision  is  considered  and  the  cases  upon 
which  it  is  based  have  been  carefully 
analyzed,  it  will  be  seen  that  the  Yost  Case 
will  not  beiir  the  construction  placed  upon 
it  by  the  majority.  If,  as  the  majority 
opinion  holds,  the  English  and  Y'oat  Cases 
have  determined  the  question  of  the  power 
of  the  legislature  to  extend  the  right  of  suf- 
frage to  women  for  all  offices  created  by  it, 
then  I  would  favor  overruling  those  ^aea, 
as  1  consider  the  inroad  made  by  the  act 
under  consideration  upon  the  limitations 
presertbed  by  the  Constitution  to  be  so 
momentous  that  no  deciaion  of  this  court 
ought  to  be  permitted  to  stand  as  against 
the  plain  provisions  of  the  Constitution.  As 
I  have  stated,  I  do  not  regard  that  either 
the  English  Case  or  the  Yost  Case  holds  as 
it  has  been  construed  by  the  majority  opin- 
ion. In  the  English  Case  the  only  question 
involved  waa  whether  the  legislature  had 
power  to  confer  upon  women  the  right  to 
vote  for  county  superintendent  of  schools, 
and  it  WHS  held  that  .it  did  not  liave  such 
power,  as  to  confer  that  right  would  be  in 
violation  of  the  Constitution.  Whether  the 
legislature  could  give  women  the  right  to 
vote  for  school  directors  and  other  school 
officers  not  mentioned  in  the  ConstituttOD 
was  not  decided,  but  that  question  was  ex- 
pressly reserved.  It  was  pointed  out  that 
the  office  of  county  superintendent  of  schv>olB 
was  created  by  the  Constitution  and  I'-e 
election  of  that  officer  provided  for  hy  that 
instrument.  No  one  questions  the  proposi- 
tion that  no  one  except  an  elector  specified 
in  the  Constitution  can  vote  for  any  office 
which  is  expi'essly  created  by  the  Conatitu-  . 
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tion,  and  ttie  election  for  tilling  which  is , 
provided    for    by    that    inBtrument.     It  ia 

frankly  conceded  by  appellees  in  this  case 
that  there  is  do  authority  for  the  poBition 
that  anyone  except  qualified  electors  Bpeci- 
fled  in  the  Constitution  can  vote  for  any  of- 
fice expressly  provided  for  in  that  inatru- 
mcnt.  It  would  seem,  then,  that  there  can 
be  no  qUGBtion  of  the  aoundneaa  of  the  hold- 
ing in  the  English  Case. 

The  majority  opinion  calls  attention  to 
the  quotation  found  in  the  English  Case 
from  Belles  v.  Burr,  Tfi  Mich.  1,  43  N.  W. 
24.  From  this  isolated  quotation  some  basis 
for  the  position  of  the  majority  can  be 
found:  but  when  the  real  basis  of  the  hold- 
ing in  Belles  v.  Burr,  supra,  has  been  ascer- 
tained, the  claim  which  the  majority  make 
as  to  the  effect  of  this  quotation  is  de- 
stroyed. I  aliat!  hereafter  discuss  at  length 
the  case  of  Belles  v.  Burr,  supra,  and  point 
out  the  basis  for  the  holding  of  the  Michi- 
gan court  in  that  case.  It  tan  hardly  be 
presumed  that  this  court,  in  the  English 
Case,  quoted  from  Belles  v.  Burr  without 
any  regard  to  the  view  taken  by  the  Miciii- 
gan  court  in  that  case. 

Re  Gage,  141  N.  Y.  112,  25  L.R.A.  781,  35 
N.  E.  1094,  decided  by  that  court  since  the 
decision  in  the  English  Case,  a  distinction 
was  made  that  might  well  have  been  pointed 
out  in  both  the  English  and  Yost  Cases.  The 
question  considered  in  the  Gage  Case  was 
whether  a  woman  might  vote  for  school  com- 
missioner in  her  proper  district  within  the 
state.  The  court  said:  "To  that  class  of 
school  officers  intrusted  with  the  govern- 
ment and  control  of  the  simple  school  dis- 
trict by  itself  alone,  and  within  its  own 
boundaries,  the  constitutional  provisions 
have  never  been  applied;  but  I  have  yet  to 
find  an  instance  in  the  statutory  history  of 
the  state  prior  to  the  act  in  question,  where 
an  ofticer  whose  authority  was  not  confined 
to  the  school  district,  but  extended  over 
many  of  them,  with  a  power  of  superintend- 
ence and  control,  has  been  regarded  as  any- 
thing other  than  a  town  or  county  olhccr 
and  within  the  constitutional  provisions." 

After  setting  out  the  history  of  the  legis- 
lation relative  to  the  election  of  superin- 
tending school  officers,  the  opinion  proceeds; 
"It  follows  that  there  are  two  definite  and 
distinct  classes  of  school  officers,  which  are, 
those  of  the  school  district — the  unit  of  the 
system — -and  those  of  superintendence  over  a 
larger  or  smaller  number  of  such  units 
aggregated;  and  that  the  latter  are,  and  al- 
'Ways  have  been,  as  clearly  either  town  or 
county  officers  as  the  former  have  not  been. 
I  am  unable  to  see  therefore  that  any  prac- 
tical construction,  prior  to  tbe  act  of  1802, 
has  ever  been  given  to  the  Constitution 
which  takes  the  elective  officers  charged 
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with  superintendence  out  of  the  category 
of  constitutional  officers,  or  puts  a  con- 
stituency behind  them  having  other  qualifi- 
cations than  those  necessary  for  the  election 
of  town  and  county  officers.  The  Consti- 
tution, in  article  2,  g  1,  prescribes  the 
quaiiflcatioos  of  voters  'for  all  oHiccs  that 
now  are,  or  hereafter  may  be,  elective  by  tlie 
people,'  and  confines  the  franchise  specifi- 
cally to  'male  citiiieDs.'  The  office  of  school 
commissioner,  was  one  thereafter  made  'elec- 
tive by  the  people'  through  the  operation  of 
tlie  alternative  given  by  article  10,  §  2, 
which  provides  that  'all  ollicers  whose  offices 
may  hereafter  be  created  by  law  shall  be 
delated  by  the  people  or  appointed  ts  tbe 
legislature  may  direct;' that  is,  in  such  cases 
it  may  choose  between  election  and  appoint- 
ment, and  in  the  latter  event  may  dictati^ 
the  authority  and  mode  of  appointment. 
The  legislature  chose  that  Uie  office  should 
be  elective,  and,  becoming  such,  it  fell  within 
the  scope  and  terms  of  the  constitutional 
provisions  applicable  to  elections  by  the 
people.  The  only  possible  answer  is  the  one 
which  was  attempted  and  derived  from  a 
supposed  practical  construction.  We  have 
seen  that  the  facts  do  not  justify  that  an- 
swer. Indeed,  the  eases  cited  from  other 
states  do  not  go  far  enough  to  support  the 
appellant's  argument." 

The  Yost  Case  is  more  particularly  relied 
upon  by  appellees  and  forms  the  chief  basis 
for  the  majority  opinion.  That  was  a  con- 
test over  the  election  of  members  of  the 
board  of  education  of  a  school  district,  and 
the  question  raised  was  as  to  the  right  of 
women  to  vote  at  that  election  pursuant  to 
an  act  of  the  general  assenibly  giving  wom- 
en the  right  to  vote  for  any  ofiicer  of 
schools,  under  the  general  or  special  school 
laws  of  the  state,  at  elections  held  in  tile 
school  district.  We  referred  to  and  quoted 
from  tbe  English  Case,  and,  after  pointing 
out  that  the  question  raised  in  the  Yost 
Case  was  left  open  by  the  opinion  in  the 
Knglish  Case,  we  called  attention  to  the 
fact  that  by  article  S  of  the  Constitution  it 
was  made  the  duty  of  the  general  assembly 
to  provide  for  a  thorough,  efficient  systen) 
of  free  schools,  where  all  the  children  of  this 
state  may  receive  a  good  common  school 
education,  and  that  the  mode  in  which  the 
required  system  of  free  schools  should  be 
organized,  and  the  officers  by  whom  it 
should  be  controlled  and  directed  and  its  af- 
fairs administered,  were  left  to  the  legis- 
lative discretion  of  the  general  assembly. 
After  pointing  out  that  it  was  held  in  the 
English  Case  that  the  state  superintendent 
of  public  instruction  and  the  county  super- 
intendent of  schools  must  be  elected  by 
electors  possessing  tlie  qualifications  pre- 
scribed in  §  1  of  article  7  of  the  Constitu- 
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tlon,  we  said:  "But  the  Congtitutlon  con- 
Mins  >«  direction  as  to  what  oth«r  school 
officeB  shall  be  created,  or  as  to  the  mode  in 
irhlch  the  incumhents  of  those  ofSces  shall 
be  designated  and  chosen.  Those  matters 
l.re  JeEt  wholly  to  the  discretion  of  the  gen- 
eral aaaembly.  ,  .  .  The  general  assem- 
bly, having  complete  control  of  the  subject, 
had,  of  course,  the  power  to  provide  far  the 
rhoice  of  these  officers  by  popular  vote;  but 
!aeh  an  election  is  not  necessarily  a  proceed- 
ing identical  with  the  elections  provided  for 
by  the  Constitution,  nor  is  it  necessary  that 
the  qualiflcationa ,  of  those  voting  for  school 
officers  should  be  the  same  as  those  of  elec- 
tors, as  defined  by  the  Conatitution." 

This  holding  is  in  harmony  with  that  of 
many  other  jurisdictions.  Tlie  election  of 
district  school  officers  has  generally  been  re- 
^rded  as  not  controlled  by  the  sufTrage  ar- 
tieles  of  the  Constitutions  of  tlie  various 
states,  and  the  various  legislatures  have 
been  permitted  to  pretieribe  such  qualiflca- 
lions  for  voters  at  district  school  elections 
IS  they  should  see  lit.  In  some  instances 
additions  to  the  qualiScations  prescribed  for 
electors  in  the  Constitution  have  been  made. 
In  other  instances  certain  restrictions  havt: 
been  removed,  and  a  larger  elsss  has  been 
iriven  the  right  to  vote  at  such  elections  or 
meetings.  Legislatures  have  thus  generally 
been  permitted  to  proceed  in  this  matter 
nithout  regard  to  such  qualifi cations  as  the 
Constitution  prescribes  for  electors.  This 
may  have  arisen  originally  from  the  fact 
that  the  school  district  rarely,  if  ever,  coin- 
cided with  the  election  district.  It  may 
have  been  for  the  reason  that  public  scliool 
districts  were  regarded  in  the  light  of  quasi 
public  corporations,  during  the  same  work 
and  having  in  view  the  same  abject  that 
private  institutions  of  like  character  were 
doing  and  had  in  vien'. 

In  the  Yost  Case  two  cases  were  discussed 
and  relied  upon  and  two  others  were  re- 
ferred to.  The  earliest  of  tlie  esses  cited 
and  discussed  was  Wlieeler  v.  Brady,  16 
Kan.  26.  That  was  a  contest  for  the  selec- 
tion of  a  school  district  treasurer,  and  the 
question  involved  was  the  right  of  women 
to  vote  for  this  oRlce  at  a  Kchool  district 
meeting.  Section  1  of  article  5  of  the 
Constitution  of  Kansas,  as  it  then  existed, 
read,  in  part,  as  follows:  "Every  white 
male  person  of  twenty-one  years  and  up- 
wards belonging  to  cither  of  the  following 
classes  who  shall  have  resided  in  Kansas  six 
mrniths  next  preceding  any  election,  and  in 
the  township  or  ward  in  which  be  olTcrs  to 
vote,  at  least  thirty  dsys  next  preceding 
each    election    shall    be    deemed  a  qualified 

The  statutes  of  Kansas  at  that  time  pro' 
Tided  that  all  white  female  persons  over  the 
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age  of  twenty-one  years,  possessing  certain 
qua!  i  lies  tions,  should  be  entitled  to  vote  at 
any  district  school  meeting.  In  passing 
upon  the  conBtitutlonality  of  the  act,  the 
court  calls  attention  to  the  section  of  the 
BuiTrsge  article  just  quoted,  and  points  out 
tliat  the  elections  there  contemplated  were 
to  be  held  in  the  townsliip  or  ward,  neither 
of  which  was  coextensive  with  the  school 
district.  By  I  2  of  article  4  of  the  Kansas 
Constitution  but  two  elections  were  provided 
tor;  that  section  being,  in  part,  as  follows: 
"General  elections  and  township  elections 
shall  be  held  biennially  on  the  Tuesday  suc- 
ceeding the  first  Monday  in  Novem- 
ber, in  the  years  bearing  even  numbers." 
These  were  the  only  elections  provided  for 
by  that  Constitution.  Section  1  of  article 
15  provided  that  "ail  officers  whose  election 
or  appointment  is  not  otherwise  provided 
for,  shall  be  ehoten  or  appointed,  as  may  be 
prescribed  by  law." 

The  right  of  the  legislature  to  provide 
for  the  formation  and  regulation  of  public 
schools  was  recognized  by  the  Constitution. 
After  calling  attention  to  the  provisions  of 
the  Constitution  which  I  have  pointed  out, 
as  well  as  to  other  provisions,  the  court  in 
that  case  said:  "Now,  as  we  hare  before 
stated,  there  is  no  school  district  election 
or  meeting  provided  [or  in  the  Constitution. 
There  is  no  provision  as  to  how  school  dis- 
trict officers  shall  be  elected,  appointed,  or 
chosen,  and  we  suppose  no  one  will  claim 
that  they  are  by  the  terms  of  the  Constitu- 
tion to  be  elected  at  either  of  the  elections 
provided  for  in  the  Constitution;  hence  it 
would  seem  that  the  legislature  would  have 
full  and  complete  power  in  the  natter;  that 
the  legislature  might  provide  for  the  elec- 
tion or  appointment  of  school  district  oOl- 
cers  as  it  should  choose,  when  it  should 
choose,  in  the  manner  it  should  choose,  and 
by  whom  it  should  cAooBe." 

I  have  italicized  the  words  of  this  opinion 
and  of  the  Kansas  Constitution  which  I 
think  are  significant  of  the  ground  upon 
which  the  court  based  its  decision.  Thus, 
it  will  be  seen  that  the  Kansas  decision  is 
based  upon  a  construction  of  its  own  Con- 
stitution, and  not.  as  are  the  decisions  of 
many  other  jurisdictions,  upon  tlie  right  the 
legislature  has  assumed  to  possess,  to  exer- 
cise complete  control  over  the  election  of 
school  district  ofUcers. 

State  ex  rel.  Crosby  v.  Cones,  15  Neb.  *44, 
19  N,  W.  682,  is  cited  in  the  Yost  Case  as 
presenting  a  state  of  tacts  very  similsr  to 
those  appearing  in  Wheeler  v.  Brady,  supra, 
and  as  being  decided  the  same  way  and 
upon  the  same  principles.  While  State  ex 
rel.  Crosby  v.  Cones,  supra,  cites  Wheeler 
V.  Brady,  supra,  and  relies  upon  it,  there 
is   nothing  else   in   the   opinion  to   indicate 


270 


ILLIKOIS  SUPREME  COURT. 


that  the  facta  ucre  BiniiUr.  In  ttiat  case  a 
section  of  the  Nebraska  statute  is  referred 
to  whicli  provides  that  every  voter  and  every 
woman  who  haa  resided  in  the  district 
forty  days  and  is  over  twenty-one  years  of 
age,  and  nha  ouns  personal  property  as- 
sessed in  his  or  her  name,  shall  be  entitled 
to  vote  at  any  district  school  meeting.  The 
opinion  then  states:  "An  examination  of  the 
Constitution  veil]  convince  anyone  that  the 
provisions  in  regard  to  elections  were  not  in- 
tended to  apply  to  school  districts.  The 
organiiation  of  district  schools  is  one  of  the 
modes  by  which  the  state  provides  for  the  ed- 
ucation of  all  persons  residing  therein  be- 
tween the  ages  of  five  and  twenty-one  years. 
Tlie  continued  existence  of  free  government 
depends  to  a  great  extent  upon  the  intelli- 
gence, love  of  riglit,  and  good  morals  of  the 
people.  That  women  are  Bucccssful  edu- 
cators is  fully  shown  hy  experience,  and  the 
common  law  permitted  them  to  fill  any  oflice 
of  an  administrative  character  the  duties  of 
which  they  were  competent  to  discharge. 
.  ,  .  The  statute  merely  permits  women 
possessing  the  necessary  qualiflcatiaus  to 
have  a  voice  in  the  choice  of  school  otTicers, 
selection  of  teachers,  and  general  manage- 
ment of  schools.  And  being  entitled  to  vote, 
they  are  also  entitled  to  act  as  trustees.  We 
have  no  doubt  therefore  that  the  act  allow- 
ing women  pOBseselng  the  qualiHcations  pre- 
scribed in  the  act  to  vote  at  school  meet- 
ings is  constitutional  and  valid." 

The  Yost  Case  refers  to  Opinion  of  Jus- 
tices, 115  Mass.  602.  That  was  an  answer 
given  by  tlie  justices  of  the  supreme  court 
of  Massachusetts  to  an  interrogatory  pro- 
pounded by  the  general  assembly,  whether, 
under  the  Constitution  of  Maeaachusetts,  a 
woman  can  be  a  member  of  a  school  com- 
mittee. The  question  was  answered  in  the 
affirmative,  upon  the  ground  that  "the  com- 
mon law  of  England,  which  was  our  law 
upon  the  subject,  permitted  a  woman  to  fill 
any  local  office  of  an  administrative  char- 
acter, the  duties  attached  to  which  were 
such  that  a  woman  was  competent  to  per- 
form them,"  and  that  the  duties  of  a 
school  committee  were  of  such  a  nature  tliat 
they  could  be  well  and  efficiently  performed 
by  women.  In  that  ease  the  question  wheth- 
er a  woman,  under  the  Constitution  of  Mas- 
sachusetts, could  be  permitted  to  vote  for 
school  district  oflices,  was  not  involved,  and 
it  therefore  throws  no  light  upon  that  ques- 

The  other  case  discussed,  and  the  one 
chiefly  relied  upon,  in  the  Yost  Case,  was 
Belles  V.  Burr,  70  Mich.  1,  43  K.  W.  24. 
This  ts  a  well-considered  case,  and  points 
out  clearly  the  ground  upon  which  it  bases 
the  holding  that  the  l^slature  may  pre- 
scribe qualifications  for  voters  at  school 
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district  meetings  different  from  the  quetinea- 
tions  prescribed  for  electors  in  the  Constitu- 
tion. The  school  law  of  Michigan  provided 
that  every  person  twenty -one  years  of  age 
who  has  property  liable  for  assessment  for 
school  taxes  in  any  school  district,  and  who 
has  resided  in  the  district  three  months  next 
preceding  any  school  meeting,  should  be  a 
qualified  voter  at  the  school  meeting  upon 
all  questions,  and  that  all  other  persona 
twenty-one  years  of  age  who  arc  the  parents 
or  legal  guardians  of  any  children  included 
in  the  school  census  of  the  district,  and  who 
have  been  residents  in  the  district  for  three 
months,  at  the  time  of  holding  any  school 
meeting,  should  be  entitled  to  vote  on  all 
questions  which  do  not  directly  involve  the 
raising  of  money  by  taxation.  It  was  con- 
tended that  tliis  statute,  in  so  far  as  it 
attempted  to  confer  upon  women  the  right 
to  vote,  was  in  violation  of  a  provision 
of  the  Constitution  simitar  to  S  1  of  article 
7  of  our  Constitution.  The  Constitution  of 
Michigan  which  was  being  considered  in  tliat 
case  was  adopted  in  1S50.  A  previous  Con- 
stitution had  been  adapted  in  1S33.  The 
Constitution  of  ISoO  contained  an  educa- 
tional article  similar  to  that  afterwards  in- 
corporated in  our  Constitution.  The  suf- 
frage article  of  the  Constitution  of  183.) 
provided  that  in  all  elections  every  white 
male  citizen  above  the  age  of  twenty- one 
years  who  had  resided  in  the  state  six 
months  preceding  any  election  should  be  en- 
titled to  vote  at  such  election.  That  Con- 
stitution also  directed  the  legislature  to  pro- 
vide for  a  system  of  common  schools.  Tho 
court  points  out  in  Belles  v.  Burr  that  in 
1839  the  Michigan  legislature  provided  for 
a  system  of  primary  schools,  which  included 
the  formation  of  school  districts  and  the 
selection  of  a  moderator,  director,  and  as- 
sessor at  an  annual  meeting;  that  it  is 
also  provided  that  "every  white  male  inhabi- 
tant of  the  age  of  twenty-one  years,  resid- 
ing in  such  district,  liable  to  pay  a  school 
district  tax,  shall  be  entitled  to  vote  at  any 
district  meeting;"  that  in  1846  this  pro- 
vision was  amended  by  adding  thereto  the 
following:  "And  all  persons  who  are  en- 
titled by  the  laws  of  this  state  to  vote  at 
township  and  county  elections,  and  residing 
in  said  district,  shall  be  entitled  to  vote  on 
all  questions  arising  in  said  district  except- 
ing when  the  raising  of  money  by  tax  is  in 
question,"  etc.;  and  that  in  1847  this  sec- 
tion was  again  amended  by  striking  out  that 
portion  which  had  been  added  in  1846,  and 
the  etatute  remained  in  this  form  until  after 
the  adoption  of  the  Constitution  of  1850. 
It  will  thus  be  seen  that  the  Michigan  legis- 
lature had  assumed  to  possess  the  power  to 
name  the  qnallticationa  tor  voters  at  district 
school   meetings,     and    prescribed   different 
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qnalifi cations  thftn  were  prescribed  by  the 
CoDstitutitm  for  the  electors  therein  n&med. 
[n  discussing  the  question  the  oourt  said; 
"It  requires  but  a  cuTsory  review  of  the 
ibove  r^sumi  to  show  that  the  qualificationB 
of  voters  for  school  officerB,  or  upon  questions 
arising  at  school  meetings,  have  never  been 
idpntieal  with  those  of  electors,  as  defined 
in  the  Constitution.  .  .  .  Viewing  the 
question  historically,  it  is  apparent  that  for 
Gftj  years  it  has  never  been  considered  that 
the  qualifications  of  voters  at  schoot  dis- 
trict meetings  must  be  identical  with  thoee 
prescribed  in  the  Constitution  as  qualifica- 
tions of  electors  entitled  to  vote  under  that 
instrument.  The  authority  granted  hy  the 
Constitution  to  the  legislature  to  establish 
1  common  or  primary  school  system  carried 
with  it  the  authority  to  prescrilie  what  offi- 
cers should  be  chosen  to  conduct  the  affairs 
of  the  school  districts,  to  define  their  pow- 
ers and  duties,  their  terra  of  office,  and  how 
and  by  whom  they  should  be  chosen.  School 
districts  are  regarded  as  municipal  corpora- 
tions. School  Dist.  ¥.  Gage,  39  Mich.  484, 
3J  Am.  Kep.  421 ;  Seeley  v.  Board  of  Edu- 
pation,  39  Mich.  486.  As  sucli  they  preceded 
the  Constitution  (Stuart  v.  School  Dial.  30 
Ifich,  6S),  and  were  recognized  by  that  in- 
Btniment  (Const.  1835,  art.  10,  §  3;  Const. 
ISSO,  art.  13,  g  5).  Rut  no  officer  of  the 
school  district  is  mentioned  or  recognized 
b;  that  instrument.  The  reason  is  that  the 
nhole  primary  school  systcni  was  confided 
to  tbe  legislature,  and  it  cannot  be  said  that 
the  officers  of  school  districts  chosen  pur- 
suant to  the  system  adopted  by  the  legisla- 
ture are  constitutional  officers.  The  Consti- 
tution  provided   for   no   municipal 
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Tillages,  and  it  authorized  tlie  legislature  to 
incorporate  these.  Const.  1S50,  art.  15, 
S  13.  While  it  must  be  conceded  that  no 
pfrson  can  vote  for  the  election  of  any  officer 
mentioned  in  the  Constitution  unless  he  pos- 
eeases  the  qualilicationa  of  an  elector  pre- 
icribed  by  that  instrument,  it  does  not  foi- 
low  that  none  but  such  electors  can  vote 
for  officers  which  the  legislature  has  the 
right  to  provide  for,  to  carry  out  the  eduea- 
tional  purpose  declared  in  that  instrument." 
-Morse,  J.,  filed  a  concurring  opinion, 
"hich  becomes  important  in  view  of  a  later 
decision  of  the  Michigan  court.  In  his 
concurring  opinion  Justice  Morse  said : 
"The  law  thereafter  remained  as  in  1S3S 
until  1855,  and  was  in  force  at  the  time  the 
present  Constitution  was  adopted,  in  1850. 
Therefore  for  twelve  years  before  18S0  the 
electors  at  school  meetings  had  possessed 
diCTerent  qualifications  than  those  of  electors 
under  the  Constitution  of  1835  and  from  the 
Wginning  of  our  school  system.  This  must 
have  been  known  to  the  framers  of  our  pres- 
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ent  Constitution,  and  they  must  have  acted 
in  reference  to  it  when  they  ordained  article 

13,  g  4,  of  tbe  Constitution  of  1850." 

The  subsequent  amendments  to  the  school 
law  are  then  set  forth,  and  the  opinion  then 
proceeds;  "In  view  of  this  history  of  the 
qualifications  of  voters  at  school  meetings 
since  the  first  formation  and  development 
of  our  common  school  system  in  this  state, 
I  am  constrained  to  concur  with  Mr.  Justice 
Champlin  iu  the  opinion  tbat  the  qualifica- 
tions of  an  elector  at  school  meetings  have 
never  been  identical  with  those  of  an  elector 
under  the  Constitution;  and  in  view  of  this 
fact  it  must  have  been  the  intention  of  the 
framers  of  the  Constitution  ot  1850,  when 
they  provided  that  the  legislature  should 
establish  a  school  system,  following  the  Con- 
stitution of  1835  in  that  respect,  tliat  under 
such  provision  the  legislature  should  have 
full  power  to  fix  and  determine  the  qualifi- 
cations of  voters  under  such  system,  and 
this  without  regard  to  the  quaiifications 
prescribed  by  the  Constitution  for  electors 
at  other  elections.  To  hold  otherwise,  it 
seems  to  me,  would  be  to  ignore  the  fact 
that  the  members  of  the  constitutional  con- 
vention of  1850  were  men  of  Intelligence  and 
practical  common  sense,  and  must  have 
known  what  the  practice  of  the  legislature 
had  been  unfier  the  Constitution  of  1335, 
and  what  it  would  naturally  he,  following 
precedents,  under  the  present  Constitution, 
unless  they  inserted  therein  some  prohibi- 
tion against  enlarging  the  right  of  suffrage 
or  prescribed  what  the  qualifications  of 
voters  should  be  at  school  district  meetings. 
This  they  did  not  do,  and  the  inference  is 
plain  to  me,  and  the  conclusion,  to  my  mind, 
irresistible,  that  the  convention  of  1850 
meant  to  confer  upon  the  legislature  the 
same  power  that  they  had  exercised  in  this 
respect  under  the  Constitution  of  1835,  and 
that  they  did  do  so  by  article  13,  §  4." 

The  case  of  Belles  v.  Burr  clearly  sets 
out  the  ground  upon  which  it  is  held  in  most 
jurisdictions  that  the  suffrage  article  of  the 
Constitution  was  not  intended  to  prescribe 
the  qualifications  of  voters  at  district  school 
meetings.  From  the  language  used  in  Belles 
V.  Burr,  and  from  the  fact  that  it  was  the 
principal  case  cited  and  relied  upon  in  the 
Yost  Case,  it  is  apparent  that  the  decision 
in  the  Yoet  Case  was  based  upon  that 
ground.      The    Michigan    Constitution    dia- 

issed.  in  Belles  v.  Burr  was  adopted  twenty 
years  before  the  adoption  of  our  present 
Constitution,  It  contained  an  article  on 
education  similar  to  the  one  incorporated  in 
our  Constitution  ot  1870.  In  thus  incorpo- 
rating this  article  on  education  in  our  Con- 
stitution, It  must  be  presumed  that  it  was 
done  with  full  knowledge  that  in  states 
where  the  same  or  similar  articles  were  con- 
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tained  in  Conatitutions,  the  legislatures  bad 
been  permitted  to  assume,  under  those  arti- 
eles,  the  power  to  prescribe  such  qualifica- 
tions as  they  saw  lit  for  vot«ra  at  school  dis- 
trict eltctions,  and,  if  it  was  not  intended 
that  the  l^islature  should  have  that  power 
under  that  article  of  our  Constitution,  it 
should  have  been  express!;  prohibited. 

It  is  a  matter  both  of  interest  and  Im- 
portanee  to  note  the  state  of  the  law  in 
each  of  the  states  of  the  Union  in  reference 
to  the  qualifications  prescribed  for  voters  at 
school  district  elections  at  the  time  of  the 
passage  of  the  act  of  1891,  which  was  in- 
volved in  tlie  Yost  Case.  At  that  time  the 
legislatures  of  sixteen  states  having  suffrage 
articles  in  their  Constitutions  siniilar  to 
that  of  Illinois  had  passed  laws  prescribing 
different  qualifications  for  voters  at  sclioo! 
'  district  elections  than  those  prescribed  bj 
the  general  suffrage  articles  of  their  sev. 
eral  Constitutions.  Of  these  sixteen  states, 
fifteen  had  Constitutions  in  force  at  that 
time  containing  educational  articles  or 
clauses.  At  that  time  school  district  of- 
ficers were  made  appointive  by  statute  in 
seven  other  states.  In  five  states  the  elec- 
tion of  school  district  officers  was  controlled 
by  constitutional  provisions.  In  one  state  it 
was  proi'ided  by  statute  that  qualified  voters 
only  should  be  permitted  to  vote  for  school 
district  officers,  but  that  only  those  who 
had  property  subject  to  taxation  upon  which 
taxes  were  paid  would  be  entitled  to  vote 
upon  any  proposition  affecting  the  expendi- 
ture of  money  or  the  laising  of  money  bj 
taxation.  The  remainder  of  the  states, 
fourteen  in  number,  at  that  time  prescribed 
the  same  qualilicationa  for  voters  at  school 
district  elections  as  were  prescribed  for 
electors  by  their  several  Constitutions;  Illi- 
nois having,  by  the  passage  of  that  act,  be- 
come the  seventeenth  atate  which  prescribed 
special  qualifications  for  voters  at  school 
district  elections.  Soon  after  the  passage 
of  the  Illinois  act,  several  of  the  fourteen 
states  which  had  theretofore  required  the 
same  quali  Heat  ions  for  voters  at  school  dis- 
trict elections  as  those  contained  in  their 
respective  Constitutions  prescribed  by  stat- 
ute different  qualifications  for  loters  at 
school  district  elections,  thus  adding  to  the 
number  of  states  wherein  the  legislatures 
had  assumed  to  prescribe  special  qualifica- 
tions for  voters  at  school  district  elections. 
It  is  a  significant  fact  that  in  but  few  in- 
stances did  the  legislatures  of  any  of  these 
states  thus  assuming  the  right  to  prescribe 
special  qualifications  for  voters  at  scltool 
district  elections  assume  to  have  the  right 
to  prescribe  difl'ercnt  qualifications  for 
voters  at  the  election  of  officers  not  specific- 
ally provided  for  in  their  Constitutions.  In 
the  majority  of  the  instances  where  the  leg- ' 
L.E.A.191SB. 


islatures  did  attempt  to  extend  that  doc- 
trine, the  courts  held  that  such  action  was 
in  violation  of  the  Constitution  of  the  state 
where  such   enactment  was  made. 

In  1893  the  legislature  of  Michigan  enact- 
ed a  statute  providing  that  in  all  school, 
village,  and  city  elections  thereafter  held, 
women  who  are  able  to  read  the  Constitu- 
tion of  the  state  of  Michigan,  printed  in 
the  English  language,  should  be  allowed  to 
vote  for  all  school,  village,  and  city  officers, 
and  on  all  questions  pertaining  to  school, 
village,  and  city  regulation,  on  the  same 
terms  and  conditions  prescribed  by  law  for 
male  citizens.  In  Coffin  v.  Election  Comrs. 
97  Mich.  188,  21  L.B.A.  662,  56  N.  \Y.  667, 
the  validity  of  that  act  was  determined. 
The  contention  there  was  that  the  act  was  in 
violation  of  the  suffrage  clause  of  the  Con- 
stitution. The  same  arguments  were  there 
advanced  as  have  been  urged  upon  us  in  the 
present  case  in  favor  of  the  validity  of  the 
act.  Belles  v.  Burr,  supra;  Wheeler  v. 
Brady,  15  Kan.  26;  State  ex  rel.  Crosby  v. 
Cones,  15  Xeb.  444,  IB  N.  W.  882,  and  Plum- 
mer  V.  Yost,  supra,  werr  there  relied  upon 
as  they  are  here.  In  holding  the  act  invalid 
the  court  said;  "The  general  rule  is  that 
the  source  of  all  authority  to  vote  at  popu- 
lar elections  is  the  Constitution,  that  the 
electorate  is  constituted  by  the  fundamental 
law,  and  that  the  qualiflcations  of  electors 
must  be  uniform  throughout  the  state. 
.  .  .  Section  1  of  article  7  of  the  Con- 
stitution provides  who  shall  be  electors  and 
entitled  to  vote,  and  is,  according  to  its 
terras,  applicable  'in  all  elections.'  To  em- 
power the  legislature  to  confer  the  elective 
franchise  upon  classes  of  persons  other  than 
those  named,  some  other  provision  must  be 
pointed  out  which  confers  that  authority  in 
express  terms  or  by  necessary  implication. 
The  only  provisions  to  which  we  are  cited 
are  §g  13  and  14  of  article  15,  which  are  as 
follows:  'Section  13.  The  legislature  shall 
provide  for  the  incorporation  and  organiza- 
tion of  cities  and  villages.'  'Section  14.  Ju- 
dicial oflicerB  of  cities  and  villages  shall  be 
elected,  and  all  other  officers  shall  be  elect- 
ed or  appointed  at  such  time  and  in  such 
manner  as  the  legislature  may  direct.'  In 
support  of  the  act  in  question,  it  is  con- 
tended that  the  sections  last  quoted  empower 
the  legislature  to  provide  qualifications  for 
voters  in  village  and  city  elections,  and 
Belles  V.  Burr,  76  Mich.  1,  43  X.  W.  24, 
Wheeler  v.  Brady,  15  Kan.  26,  State  ex 
rel.  Crosby  v.  Cones,  15  Xeb.  444,  1!)  X.  W. 
082,  Opinion  of  Justices,  115  Mass.  602, 
and  Plummer  v.  Yost,  144  III.  08,  10  L.R.A. 
110,  33  N.  E.  191,  are  relied  upon  to  support 
this  contention.  These  cases  involved  the 
validity  of  acts  conferring  upon  females  the 
right  to  vote  for  school  district  officers  un- 
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der  ConetitutionB  which,  like  out  own,  name 
DO  school  district  oHiceT,  do  not  prescribe  or 
suggest  how  BUch  officers  shall  l>e  clioaen,  but 
in  express  terms  relegate  to  the  legislature 
the  duty  of  providing  for  and  establiehing 
a,  system  of  primary  schools." 

The  court  then  quotes  that  portion  of  the 
majoritv  opinion  in  Belles  v.  Burr,  supra, 
Hhich  we  have  above  quoted,  and,  after  quot- 
ing from  the  concurring  opinion  ol  Mr. 
Justice  Morse  and  the  dissenting  opinion 
of  Mr.  Justice  Cainpt)e1l,  proceeds:  "The  ma- 
joritf  in  that  case  held  that  the  Constitu- 
tion of  1S33,  as  nell  as  that  of  1350,  had 
in  terras  authorized  the  iegtalature  to 
utruct  a  primary  school  system,  and  that  for 
years  antedating  the  present  Constitution 
the  legislature  had  construed  a  similar  pro- 
vision as  conferring  the  power  to  determine 
the  qualifications  of  voters  for  district 
school  officers." 

Referring  to  the  question  under  di 
uoa,  the  court  then  said:  "The  legislature 
hid  for  many  years  prior  to  the  adoptii 
the  present  Conatitution  exercised  the  power 
of  providing  for  the  incorporation  of  c' 
and  villages,  and  in  the  exercise  of  that 
power  had  in  each  instance  determined 
vhat  oflicers  should  be  elected  and  what 
appointed,  and  the  time  and, manner  of  both 
election  and  appointment.  .  .  .  Yet  this 
is  the  first  initance  in  which  the  legislature 
has  attempted  to  extend  the  right  of  suffrage 
to  persons  other  than  those  named  in 
Constitution.  Many  of  the  charters  granted 
lor  the  incorporation  of  cities  and  villages 
contain  no  reference  whatever  to  the  qualifi- 
calions  of  voters.  The  power  to  provide 
for  the  incorporation  of  cities  is  not  unlike 
that  given  for  the  organization  of  count! 
■nd  the  authority  to  direct  the  time  e 
manner  in  which  Judicial  oflicers  shall  he 
elected  and  the  other  officers  elected  or 
appointed  does  not  involve  the  power  to  de- 
termine who  shall  constitute  the  electorate. 
.  .  .  The  Constitution  had  already  pro- 
vided for  electors,  and  when  it  provides  that 
*n  otRcer  shall  be  elected,  it  certainly  con- 
templates an  election  by  the  electorate 
nhich  it  has  constituted.  Xo  other  election 
i»  koown  to  the  Constitution,  and  when  it 
provides  that  the  legislature  may  direct  the 
manner  in  which  an  officer  shall  be  elected, 
it  limply  empowers  the  legislature  to  pro- 
vide the  details  for  the  holding  of  such  elec- 

It  will  thus  be  seen  that  the  Michigan 
«>urt  did  not  consider  Belles  v.  Burr  as 
holding  the  doctrine  contended  for  in  the 
CoIGn  Case,  end  that  it  construed  the  Yost 
Case  as  based  upon  the  same  ground  SiS  its 
own  decision  in  Belles  v.  Burr. 

Although  the  Yost  Case  is  based  princi- 
pally upon  Belles  v.  Burr,  supra,  the  ma- 
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jori'.y  hold  that  the  bases  of  these  two  cases 
are  entirely  different,  and  that  the  Yost 
Case  was  decided,  not  upon  the  proposition 
that  the  legislature  had  been  permitted  to 
assume,  by  reason  of  the  educational  article 
in  our  Constitution,  to  prescribe  different 
qualidcations  for  electors  at  school  district 
raeetings,  but  upon  the  proposition  that  the 
legislature  had  the  right  to  prescribe  such 
qualifications  as  it  should  see  fit  for  so- 
called  nonconstitutional  offices.  If  that  was 
the  view  of  the  court  when  the  Yost  Case 
was  decided,  wliy  was  it  necessary  for  it  to 
discuss,  as  it  did  at  some  length,  article  9 
of  the  Constitution,  commonly  known  as  the 
educational  article!  Unless  the  holding  in 
the  Yost  Case  was  placed  upon  the  same 
basis  as  the  holding  in  Belles  v.  Burr,  supra, 
why  waa  it  necessary  for  this  court  to  make 
any  reference  whatever  to  the  educational 
article  of  the  Constitution !  As  I  have 
pointed  out,  the  educational  article  of  the 
Michigan  Constitution  played  an  important 
part  in  the  determination  of  Belles  v.  Burr, 
and  the  only  purpose  this  court  could  have 
had  in  discussing  the  educational  article  of 
our  Constitution  in  the  Yost  Case  waa  to 
indicate,  in  connection  with  the  reliance 
placed  upon  Belles  v.  Burr,  the  basis  of  the 
holding  in  that  case. 

The  position  taken  by  the  majority  of  the 
court  in  this  case  establishes  a  peculiar 
relationship  between  Belles  v.  Burr  and 
Coffin  V.  Election  Comrs.  supra,  the  Yost 
Case,  and  the  present  case.  Tn  the  Yost 
Case  we  relied  upon  Belles  v.  Burr,  in  which 
the  Michigan  court  very  clearly  and  unmis- 
takably stated  the  basis  of  its  holding.  In 
the  Coffin  Case  the  Michigan  court  referred 
to  the  Yost  Case  as  being  in  harmony  with 
Belles  T.  Burr  and  placed  upon  the  same 
basis.  Either  this  court  misconstrued  the 
holding  in  Belles  v.  Burr  when  it  relied  upon 
it  in  the  Yost  Case,  or  tbe  Michigan  court  in 
the  Coffin  Case  misconstrued  both  what  it 
had  held  in  Belles  v.  Burr  and  what  this 
court  held  io  the  Yost  Case, 

In  Harris  v.  Burr,  32  Or.  348,  30  L.R.A. 
768,  52  Fac.  17,  the  question  whether  women 
were  entitled  to  vote  at  a  district  school 
meeting  for  director  was  involved.  The 
statute  of  that  state  permitted  a  wontan 
twenty-one  years  of  age,  owning  property  in 
the  district  upon  which  she  pays  a  tax,  to 
vote  at  such  meeting.  Tbe  Constitution  pro- 
vided that  male  citizens  only  should  be  en- 
titled to  vote  at  all  elections  authorized  by 
law.  The  Constitution  also  contained  an 
article  on  education  and  school  lands,  where- 
by the  legislature  was  directed  to  provide  by 
for  the  establishment  of  a  uniform  and 
general  system  of  common  schools.  The 
court  there  held  that  women  had  the  right 

vote  at  such  district  school  meeting,  and 
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baaed  its  deciaion  upon  the  aame  grounds 
&B  Belles  V.  Burr  and  Coffin  v.  Election 
Comrs.  supra.  In  the  Oregon  case  the  Yost 
Case,  and  each  of  the  caaea  cited  therein, 
were  referred  to.  The  court  quoted  at  some 
length  from  BelleB  t.  Burr,  and,  after  dis- 
cussing that  case,  the  Yost  Case  was  cor- 
rectly referred  to  as  one  of  similar  tenor. 
It  was  pointed  out  that  when  the  Oregon 
Conatitution  waa  adopted,  a  territorial  law 
«aB  in  force  which  prescribed  difTerent 
qualifications  for  voters  at  school  meetings 
than  those  prescribed  by  the  act  of  Con- 
gress autliorUing  the  territorial  government 
of  Oregon,  and  the  aulTrsge  provision  enact- 
ed by  tlie  territorial  legislature;  that  the 
Constitution  continued  all  the  laws  of  the 
territory  consistent  therewith  io  force  until 
altered  or  repealed,  and  that  after  the  adop- 
tion of  tlie  Conatitution  the  legislature  con- 
tinued to  prescribe  different  qualifications 
tor  voters  at  school  elections  than  were  pre- 
scribed by  the  Constitution.  The  court  then 
■aid:  "Thua,  we  have  a  direct  legislative  in- 
terpretation of  the  fuudamenta)  law,  not 
only  approximately  contemporaneous  witii 
the  adoption  of  that  instrument,  but  by 
Its  every  subaeqiient  act  whenever  it  has  1^- 
islated  upon  the  subject.  If  we  ascribe  to 
the  constitutional  convention  cognizance  of 
the  laws  of  Congress,  and  tlic  territorial 
regulations  thereunder,  touching  the  eom- 
mon  school  system,  as  we  must,  because  of 
the  learning  and  sagacity  of  its  members, 
there  is  strong  reason  for  believing  that 
they  l^islated  fundamentally  with  refer- 
ence to  the  conditions  as  they  found  them, 
especially  as  we  find  the  legislature  ->f  1862, 
so  near  the  time  of  the  adoption  of  the  Con- 
stitution, and  composed  of  some  of  the  same 
members,  revising  the  school  aystem,  and 
to  that  end  apecially  repealing  acts  at  least 
supposed  by  them  to  have  been  carried  over 
and  continued  operative  by  the  very  terms 
of  the  Constitution  itself.  These  considera- 
tions lead  to  the  conclusion  that  the  power 
ascribed  to  the  legislature  under  the  Con- 
stitution, to  provide  for  the  establishment 
of  a  uniform  and  the  general  aystem  of  com- 
mon aehools,  carries  with  it  plenary  power 
to  establish  the  unit  of  that  system,  denomi- 
nated a  school  district,  to  determine  what 
officers  shall  administer  its  affairs,  who  and 
what  manner  of  persons  shall  be  eligible  to 
office,  and  how  and  by  whom  they  should  be 
chosen.  The  elective  franchise  conferred  hy 
g  2,  article  2,  does  not,  nor  was  it  intended 
to,  fix  and  define  the  qualifications  of  voters 
at  school  meetings,  but  was  designed  only 
to  govern  in  all  general  and  special  elec- 
tions not  otherwise  provided  for  by  the 
Constitution,  and  applies  to  the  election  of 
alt  officers  known  to  the  Constitution  as  well 
as  to  such  as  may  be  provided  for  thereun- 
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der,  aside  from  those  provided  for  under  the 
special  power  of  the  legislature  to  estab- 
lish a  uniform  and  general  system  of  cora- 

Among  the  cases  cited  and  relied  upon  in 
the  Oregon  case  was  Re  Gazr.  141  X.  Y.  112, 
25  L.R.A.  :8I,  35  X.  E.  lom.  In  the  Gage 
Case  the  court  said:  "He  [referring  to  coun- 
sel for  appellant]  concedes  that  under  arti- 
cie  2,  g  1,  and  article  10,  §  2,  of  the  Con- 
stitution, no  woman  has  the  right  to  vote 
for  constitutional  officers,  because  the  fran- 
chise is  conferred  esplicltly  upon  'male  citi- 
zens;' but  he  contends  that  school  officers 
are  not  such  constitutional  officers,  because 
the  practical  interpretation  of  that  instru- 
ment has  long  and  invariahly  been  to  the 
contrary.  That  is  true,  and  only  true,  of 
the  ofUcers  of  the  school  district,  as  the 
fundamental  unit  of  the  school  system.  The 
trustees  of  such  a  district  are  the  authorized 
business  managers  of  the  school  within  Its 
boundaries,  and  the  legislature  has  always 
assumed,  and  been  permitted  to  assume,  the 
right  to  determine  who  might  vote  for  such 
trustees,  and  what  qualifications  should  or 
should  not  be  requisite  and  necessary." 

The  Yost  Case  is  cited  in  support  of  the 
position  taken  by  the  Xow  York  court  in  He 
Gage.  In  Menton  v.  Cook.  147  Mich.  54U, 
111  N.  \V.  94,  the  Michigan  court  again  re- 
fers to  the  Yost  Case  as  in  harmony  with 
its  former  decisions.  In  State  ex  rel.  Mills 
v.  Board  of  Elections,  9  Ohio  C.  C.  134,  G 
Ohio  C.  D.  36,  in  discussing  the  question  of 
the  constitutionality  of  an  act  conferring 
upon  women  the  right  to  vote  at  school  dis- 
trict elections  (an  act  which  was  passed 
since  the  Illinois  act  of  ISOl),  the  circuit 
court  referred  to  the  Michigan  ease  and 
also  to  the  Yost  Case.  In  referring  to  the 
disposition  of  the  matter  in  the  Michigan 
courts,  the  Ohio  court  said :  "These  ques- 
tions have  been  determined  by  the  supreme 
court  of  Michigan  under  constitutional  pro- 
visions that  are  certainly  not  more  favor- 
able to  the  power  of  tlie  legislature  to  pass 
an  act  of  this  character  than  are  ours." 
And  again,  in  referring  to  the  holdings  In 
the  two  Michigan  cases,  the  court  said  fur- 
ther; "This  conclusion  is  placed  upon  the 
ground  that  'the  authority  granted  by  the 
Constitution  to  the  legislature  to  establish 
a  common  or  primary  school  system  carried 
with  it  the  authority  to  prescribe  what  offi- 
cers should  be  chosen  to  conduct  the  affairs 
of  the  school  districts,  to  define  their  powers 
and  duties,  their  term  of  office,  and  how  and 
by  whom  they  should  be  chosen.'  This  result 
was  reached,  although,  as  was  shown  in  a 
dissenting  opinion,  the  election  of  other 
school  officers  is  provided  for  by  the  Con- 
stitution of  that  state." 

After  referring  to  the  Yost  Case  as  one 
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holding  tlie  Illinois  act  valid  upon  like  rea- 
soning, the  court  then  said:  "It  must  l>«  ad- 
mitted tb&t  the  rule  that  persons  not  having 
the  constitutional  qualifications  of  electors 
may  be  authorized  to  vote  at  anj  election 
that  is  not  held  to  fill  an  office  created 
by  the  Constitution  does  not  obtain  every- 
where,  ...  but  it  is  belieied  that  all 
the  reported  cases  in  which  this  limitation 
has  been  considered  are  consistent  with  the 
view  that  the  ample  powers  for  the  estab- 
liahment  and  maintenance  of  public  schools 
nbich  are  conferred  upon  the  legislatures  by 
the  Constitutions  of  most  of  the  states  carry 
with  them  power  to  extend  the  right  to  vote 
for  school  officers  to  persons  not  within  the 
constitutionul  definition  of  electors,  unless 
such  officers  are  designated  by  the  Constitu- 
tion, or  are  officers  of  municipal  or  politi- 
Ltkl  divisions  recognized  by  the  Constitution." 

This  case  was  appealed  to  the  supreme 
court  of  Ohio  and  was  affirmed  by  a  memo- 
randum decision  in  Mills  v.  City  Bd,  of 
Elections,  54  Ohio  St.  831,  47  X.  E.  1114. 

The  Oregon  court  in  Livesley  v.  Litchfield, 
47  Or.  24S,  114  Am.  St.  Rep.  D20.  83  Pac. 
142,  again  referred  to  the  Yost  CsEie,  and 
construed  it  as  it  had  been  theretofore  con- 
strued by  that  court  and  by  the  courts  ot 
Michigan,  Jievi  York,  and  Ohio,  and  the 
Yost  Case  is  there  referred  to  as  one  which 
iUui<trateB  and  points  out  the  distinction 
between  the  right  to  vote  at  a  school  dis- 
trict meeting  and  at  mi  election  tor  city  and 
iDUnicipal  officers. 

The  English  Cii.sc  and  the  Yost  Case  wilt 
thus  be  seen  to  be  in  harmony  with  the 
holdings  of  the  courts  of  other  states  which 
have  Constitutions  similar  to  ours.  As  the 
legislatures  of  other  states  had  assumed, 
and  been  permitted  to  assume,  under  the 
educational  article  of  their  Constitutions, 
the  right  to  determine  who  nhould  vote  for 
district  school  officers  and  what  the  qualifi- 
cations of  such  officers  should  be,  so  the 
right  of  our  legislature,  by  the  holding  in 
tlie  Yost  Case,  as  I  construe  it,  to  assume 
the  same  power  under  the  educational  arti- 
cle of  our  Constitution,  was  recognized. 

In  none  of  the  states  having  Constitutions 
sintilar  to  ours  has  the  right  of  suffrage 
been  extended  to  women  otherwise  than  in 
respect  to  school  district  meetings  or  elec- 
tions. In  Michigan,  where  it  was  claimed 
that  the  legislature  had  the  same  power  that 
it  is  now  claimed  our  legislature  has.  and 
where  the  same  cases  were  relied  upon  as  au- 
thority, the  ri^ht  was  denied.  In  Kansas 
the  legislature  never  presumed  to  extend  the 
doctrine  announced  in  Wheeler  v.  Brady 
beyond  elections  for  district  school  officers, 
but  when  it  was  desired  to  further  extend 
the  franchise  to  women  it  was  done  by 
amendment  to  the  Constitution, 
I..R.A.1015B. 


The  majority  opinion  cites  State  ex  rel. 
Lamar  v.  Dillon,  32  Pla.  545,  22  L.R.A.  124, 
14  So.  3S3;  Buckner  v.  Gordon,  81  Ky. 
885;  and  Hanna  v.  Young,  84  Md.  179,  34 
L.R.A.  55,  57  Am,  St.  Rep.  390,  35  Atl. 
674,  in  support  of  the  conclusion  peached. 
The  suffrage  clause  of  the  Constitution  of 
Florida  provides  that  certain  male  persons 
therein  described  shall,  under  the  conditions 
there  indicated,  be  deemed  qualified  electors 
"at  all  elections  under  this  Constitution." 
In  reading  State  ex  rel,  Lamar  v.  Dillon. 
supra,  this  provision  of  the  Florida  Consti- 
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can  be  readily  perceived  for  the  holding  of 
the  Florida  court  l.hat  municipal  elections 
are  not  elections  under  the  Constitution, 
but,  as  thst  case  holds,  are  expressly  ex- 
empted therefrom.  In  Buckner  v.  Gordon, 
supra,  the  holding  of  the  Kentucky  court  is 
based  upon  the  fact  that  "long  prior  to  and 
ever  since  the  adoption  of  the  Constitution, 
it  has  been  the  legislative  rule,  rather  than 
the  exception,  to  fix  in  the  charters  of  towns 
and  cities  a  qualification  for  electors  differ- 
ent from  that  prescribed  in  the  Constitution 
for  state,  county,  and  district  electors."  And 
the  court  holds  that  "the  fact  that  such  gov- 
ernments were  at  the  time  of  the  adoption 
of  the  Constitution,  and  have  even  since 
been,  controlled  by  the  legislature,  taken  in 
connection  with  the  6th  section  of  the  8th 
article,  clearly  shows  the  intention  of  the 
framers  of  the  Constitution  to  leave  alt 
these  matters  to  the  legislative  will," 

It  will  thus  be  seen  that  the  two  cases 
last  mentioned  cannot  be  relied  upon  in  sup- 
port of  tlie  holding  of  the  majority,  but.  on 
the  contrary,  are  in  accord  with  the  con- 
struction that  I  have  placed  upon  the  Eng- 
lish and  Yost  Cases.  I  concede  that  llnnna 
v.  Young,  supra,  is  clearly  against  my  view, 
and  I  make  no  attempt  to  distinguish  it,  bul 
merely  content  myself  with  saying  that  I 
disagree  with  the  view  therein  expressed, 

A  pioneer  case  on  the  question  whether 
the  legislature  has  the  power  to  prescribe 
different  qualifications  tor  voters  for  statu- 
tory offices  than  is  prescribed  in  the  Con- 
stitution for  electors  is  People  ex  rel.  Van 
Bokkelen  v.  Canady,  73  N.  C.  198,  21  Am, 
Rop.  4fi5,  decided  in  1875.  The  Constitution 
of  North  Carolina  prescribed,  among  other 
qualifications,  that  to  be  an  elector  one 
must  reside  in  the  county  thirty  days.  The 
legislature  attempted  to  prescribe,  as  one 
of  the  qualifications  for  a  voter  for  statu- 
tory city  offices,  tliat  he  must  have  resided 
ninety  days  in  the  lot,  block,  and  ward  in 
which  he  resi<]es  at  the  time  of  applying  for 
registration.  In  passing  on  the  validity  of 
this  statute,  the  court  said;  "The  Constitu- 
tion provides  that  every  male  person  twen- 
ty-one years  old,  resident  in  the  state  twelve 
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montlia  and  in  the  count}'  thirty  daja,  ehall 
be  an  elector.  Article  8,  g  1.  An  elector  for 
what!  The  Conetitution  doeii  not  say  for 
what.  Does  it  mean  elector  for  president, 
or  for  members  of  Congress,  or  for  govern- 
ore,  or  for  judges,  or  for  membera  of  the  gen- 
eral aBserably,  or  for  county  officers,  or  for 
township  or  town  officers,  or  for  what  elae? 
There  it  stands  by  itself,  without  explana- 
tioDg^that  every  such  person  shall  be  an 
elector,  a  voter.  It  evidently  lueaas  to 
designate  thoae  persons  as  a  class,  to  vote 
generally  whenever  the  polls  are  opened  and 
elections  held  tor  anything  connected  with 
the  general  government  or  the  state  or  local 
governments, — just  aa  a  class  of  persona  are 
designated  as  qualifled  for  jurors.  .  .  . 
But  cities  and  towns,  like  counties  and 
townships,  are  parts  and  parcels  of  the 
state,  organized  for  the  convenience  of  local 
self-government,  and  the  qualiAcationa  of 
their  votAs  are  the  same.  It  follows  that 
the  general  aBserably  cannot  in  any  way 
change  the  qualifieations  of  voters  in  state, 
county,  township,  city,  or  town  elections." 

The  majority  opinion  notes  that  under  the 
doctrine  of  contemporaneous,  long-continued, 
and  uniforin  legislative  construction,  the 
courts  of  New  Vork,  !kllchigan,  and  Ore- 
gon have  recognized  the  right  of  the  legisla- 
ture to  fix  different  qualifications  for  dis- 
trict school  ofTicera  from  those  prescribed  by 
the  Constitution  for  electors  in  other  cases, 
and  statea  that  this  doctrine  has  no  appli- 
cation in  Illinois.  I  have  attempted  to  point 
out  wherein  it  does  have  an  application  in 
this  state.  Whether  or  not  it  may  be  prop- 
erly said  to  have  such  an  application,  the 
courts  of  New  York,  Michigan,  Oregon,  and 
Ohio  have  experienced  no  diflicult;  in  con- 
struing the  English  and  Yost  Cases  in  har- 
mony with  the  true  intent  and  meaning 
of  OUT  own  Constitution.  It  would  seem 
that  this  court  sliould  have  no  great  difficul- 
ty in  construing  the  English  and  Yost  Cases 
as  tlie  courts  of  other  states  have  construed 
them,  and  especially  should  this  be  true 
when  we  consider  the  fact  tliat  by  so  con- 
struing these  casea  the  integrity  of  our  Con- 
stitution can  be  preserved. 

The  majority  opinion  makes  no  defense  'if 
the  English  or  Yoat  Cases  aa  having  he.-n 
properly  decided  aa  it  construes  them.  If, 
by  placing  the  construction  on  those  cases 
which  has  been  placed  upon  them  by  the 
majority,  violence  will  be  done  to  our  Con- 
stitution, this  court  should  not  hesitate  to 
adopt  the  construction  which  haa  been  uni- 
versally placed  upon  these  caaea  by  courts 
of  other  jurisdictions.  It  is  pointed  out 
that  the  English  Cane  and  the  Yost  Case 
have  been  followed  in  a  number  of  other 
eases  by  this  court.  While  this  is  true, 
the  haaia  of  the  holdings  of  the  English  and 
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Yost  Cases  has  never  been  questioned  or  ex- 
plained !E  any  of  the  later  eases.  The  liter 
caaea  are  therefore  of  no  assistance  in  de- 
termining this  question  and  are  of  no  weight 
as  authority.  The  most  casual  reading  ol 
the  Yost  Case  should  be  convincing  that  the 
court  did  not  consider  the  question  here  in- 
volved, but  that  the  theory  of  the  Michigan 
case  controlled  the  conclusion  there  reafhed. 
It  is  highly  improbable  that  the  imvt  there 
meant  to  hold  as  the  majority  Snda  it  did, 
without  any  discussion  of  the  many  import- 
ant points  involved.  An  opinion  making  tt 
holding  of  such  importance  and  fraught  with 
Buch  consequences  should  certainly  stat«  the 
basis  of  its  concluaions  with  such  clearness 
that  it  would  leave  no  doubt  in  the  mind  of 
the  reader.  This  the  court  evidently  failed 
to  do,  and  we  should  now  place  that  c-^- 
struction  upon  the  Yost  Case  which  ifi  in 
harmony  with  the  plain  language  of  the 
Constitution. 

In  my  opinion  the  legislature  is  without 
power  to  prescribe  any  different  qaalifica' 
tions  for  electors  for  political  oSices  than 
thoae  prescribed  by  the  Constitution.  If  it 
is  deaired  by  the  people  of  the  state  to  pre- 
scribe different  qualifications  for  electors, 
and  to  extend  the  riglit  of  suffrage,  it  must 
be  done  by  way  of  an  amendment  to  the  Con- 
In  my  opinion  the  legislature  clearly  ex- 
ceeded ita  authority  in  the  passage  of  tlie 
act  in  question,  and  the  decree  of  the  su- 
perior court  should  be  reversed. 

Craig,  J.,  dissenting: 

As  a  republican  form  of  government  is 
based  upon  the  right  of  suffrage,  it  is  essen- 
tial that  the  exercise  of  that  right  he  fixed 
by  the  fundamental  law,  which  in  this  state 
is  the  Constitution.  When  the  Constitution 
has  determined  who  shall  exercise  the  elec- 
tive franchise,  there  is  no  power  to  change 
it  except  tlie  people  themselves,  by  the  adop- 
tion of  a  new  Constitution  or  amending  the 
old  one.  This  proposition  is  fully  supported 
by  the  authorities  on  constitutional  law 
(Cooley's  Const.  Lim.  7th  ed.  58;  Black, 
Const.  Law,  649)  ;  and  it  seems  to  me  to  be 
self-evident,  tor  the  reason  that  the  only 
way  in  which  a  government  by  the  people 
can  exist  is  that  at  stated  elections  the 
power  to  change  the  iawa  and  officers  of  gov- 
ernment sliall  return  to  the  people.  If  the 
legislative  branch  of  the  government  can 
change  the  qualifications  of  the  electors  who 
vote  for  a  large  and  important  number  of 
ofiicers,  even  thougii  the  offices  held  by  auch 
officers  are  created  by  legislative  author- 
ity, by  enlarging  or  reatrieting  the  claaa  of 
those  who  are  declared  to  be  voters  by  the 
Constitution,   it   amounts  to  depriving  the 
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pkeople  of  the  power  they  have  expressly  re- 
served to  themaelves. 

The  decisionB  in  the  caeea  ot  People  ex 
rel.  AhrenB  v.  English  and  Plunimer  v.  Voat, 
cited  in  the  opinion  of  the  majority  ot  the 
court,  are  baaed  largely,  if  not  solely,  upon 
the  fact  that  the  subject  of  education  waa 
made  a  matter  of  special  constitutional 
regulation,  and  its  officers,  therefore,  with 
the  esreption  of  those  mentioned  in  the  Con- 
stitution, might  be  considered  an  exception 
to  those  included  within  the  constitutional 
provision  prescribing  the  qualifi cations  of 
electors.  While  the  court  did  not  so  hold 
in  People  ex  rel.  Alirens  v.  English,  139  III. 
622,  15  L.R.A.  131,  20  N.  E.  878,  it  in- 
timated that  such  might  be  the  case.  In  the 
subsequent  case  of  Plummer  v.  Yost,  144  111. 
«8.  IB  L.R.A.  110,  33  X.  E.  191,  the  court 
adopted  the  suggestion  made  in  People  ex 
rel.  Afarens  v.  English,  and  held  that  such  a 
distinction  did  exist.  But  in  neither  of  the 
above  cases  did  the  court  hold  that  as  to 
any  oither  officers  than  school  officers  such 
a  distinction  might  be  made.  In  neither  of 
thf^e  cases  did  the  court  lay  down  the  broad 
rule  that  as  to  statutory  offlcers,  or  offices 
of  statutory  creation,  the  will  of  the  legis- 
lature was  supreme,  and  it  could  prescribe 
and  fix  such  qualificatjona  for  electors  as  it 
fiaw  tit.  As  I  read  those  cases,  it  was  not 
intended  to  so  hold.  In  each  case  the  court 
pointed  out  particularly  that  what  was 
«aid  was  said  with  reference  to  minor  school 
ottiecB  in  school  elections,  and  the  language 
used  would  indicate  that  it  was  intended  not 
to  apply  to  other  officers  or  other  elections. 
My  vicns  in  this  respect  are  also  sustained 
by  the  decision  in  the  subsequent  case  of 
Sanner  v.  Patton,  165  111.  553,  40  N",  E. 
290,  a  contested  election  for  the  office  of 
highway  commissioner, — a  statutory  olfi- 
ccr.^in  which  the  court,  in  defining  the  ex- 
tent of  the  power  of  the  legislature  to  re- 
etrict  the  right  of  suffrage,  among  other 
things,  said:  "Under  %  1,  art.  7,  of  our  Con- 
stitution, every  male  eitlien  of  the  United 
States  above  the  age  ot  twenty-one  years, 
who  has  resided  in  the  state  one  year,  in 
the  county  ninety  days,  and  In  the  election 
distrirt  thirty  days  next  preeeding  any  elec- 
tion, is  entitled  to  vote  at  such  election. 
To  exercise  this  right  there  is  one  exception, 
and  but  one, -so  far  as  we  hnve  been  able 
to  And,  and  that  is  found  in  g  7  of  the 
same  article,  which  declares  that  the  general 
assembly  shall  pans  laws  excluding  from 
the  right  of  suffrage  persons  convicted  of 
infamous  crimes.  Adopting  the  well-known 
maxim  or  rule  of  construction  that  the  ex- 
pression of  one  thing  is  to  be  regarded  as 
the  exclusion  of  another,  the  legislature 
does  not  possess  the  power  to  take  away 
from  ft  resident  citizen  the  right  of  suffrage, 
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unless  he  has  been  convicted  of  an  infamous 

The  only  instance  to  which  my  attention 
has  been  called  where  any  exception  has 
been  made  in  the  qualifications  ot  electors 

aa  prescribed  by  the  Constitution  is  in 
school  elections  for  minor  officers.  But  the 
matter  of  education  was  the  subject  ot 
special  constitutional  regulation,  and  school 
officers  arc  not  classed  as  municipal  officers. 
As  to  the  nature  of  these  officers,  this  court 
in  People  ex  rel.  Cairo  ft  St.  I*.  R.  Co.  v. 
Trustees  of  Schools,  78  111.  136,  said:  "These 
sciiool  townships  were  created  and  are  con- 
tinued for  school  purposes  alone,  and  not 
for  municipal  purposes.  They  arc  only  In- 
tended to  establish  schools,  and  loan  and 
manage  tk«  school  fund  of  the  township,  and 
pay  the  teachers  of  schools  taught  in  their 
jurisdiction.  This  is  the  purpose  of  their 
organization.  They  were  not  created  to  exer- 
cise any  of  the  functions  of  government,  and 
hence  are  not  municipal  in  their  nature  or 
purpose,  nor  are  they  provided  with  the 
officers  or  the  power  to  exercise  the  func- 
tions of  government." 

To  the  same  effect  is  People  ex  rel.  Bid- 
dison  V.  Board  of  Education,  255  III.  5S8, 
99  N.  E.  659,  where  People  ex  rel.  Cairo 
*  St,  L.  R.  Co.  V.  Trustees  of  Schools,  supra, 
is  cited  with  approval  and  the  same  rule 
announced. 

That  there  is,  in  fact,  no  distinction  be- 
tween the  qualiflcations  of  electors  for  con- 
stitutional and  statutory  officers,  is  clear 
from  the  recent  holdings  of  this  court  in 
the  long  line  of  cases  known  as  the  "Pri- 
mary Election  l^w  Cases."  In  1905,  1906, 
and  leOB  the  legislature  passed  what  are 
known  as  the  primary  election  laws.  These 
elections  were  of  purely  statutory  origin. 
and  the  election  laws  embraced  within  their 
provisions  not  only  constitutional  officers 
and  the  statutory  officers  included  in  g  1  of 
the  act  under  consideration,  but  also  all  ot 
the  various  officers  created  by  it  for  perfect- 
ing and  carrying  on  the  party  organization. 
These  laws  were  each  in  turn  declared  un- 
constitutional and  void  in  their  entirety. 
In  passing  upon  their  constitutionalty  no 
attempt  waE<  made  to  distinguish  the  differ- 
ence between  the  legislature's  power  over 
statutory  and  constitlitional  officers,  or  to 
distinguish  between  the  valid  snd  invalid 
portions  of  those  laws,  as  should  have  tieen 
done  under  the  holding  of  this  court  in  the 
present  case  and  Chicago  v.  Wolf,  221  III. 
130,  77  N.  E.  414,  cited  in  the  mfljority 
opinion,  had  there  been  any  difference  in 
that  respect;  but  each  act,  and  as  to  all  offi- 
cers therein  mentioned,  was  declared  uncon- 
stitutional and  void  in  its  entirety.  In 
passing  upon  the  constitutionality  of  the  act 
of  1905,  this  court  in  People  ex  rel.  Breckon 
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V.  Election  ComrB.  221  lU.  9,  77  N.  E.  321, 
5  Ann.  Cas.  5(12,  aaid:  "It  is  andoubtedly 
true  that  at  the  time  the  Constitution  wa.H 
adopted,  primary  elections,  as  sudi,  were  not 
within  tiie  contemplation  of  the  convention 
or  the  people,  for  the  reason  tliat  up  to  tliat 
time  they  had  not  been  made  part  of  the  elec- 
tion system  or  subject  to  regulation  by  law. 
At  that  time  candidates  for  office  were  nomi- 
nated by  means  of  the  caucus  and  conven- 
tion of  delegates,  and  such  nonjinations  were 
purely  private  affairs  of  the  political  organi- 
zations. Since  that  time  there  has  been 
a  considerable  extension  of  tlie  election  sys- 
tem. The  election  laws  had  slready  been  ex- 
tended by  providing  for  regietration  in  ad- 
vance of  the  election,  so  that  all  electors 
might  know  beforehand  who  claimed  the 
right  t«  vote,  and  to  make  necessary  in- 
vestigations to  determine  whether  the  right 
existed.  ,  .  .  All  these  acts  relstc  to 
the  same  subject,  and  in  combination  are  de- 
signed to  constitute  a  single  and  harmonious 
sfEtcm,  under  which  the  people  may  exer' 
else  the  elective  franchise  and  make  their 
ciioice  between  the  candidates  for  public 
oflSces.  They  all  relate  to  elections,  and  are 
within  the  meaning  of  that  word  as  ueed  in 
tlie  Constitution.  It  seems  clear  that  the 
elections  protected  by  the  Constitution  are 
all  such  elections  as  are  held  under  author- 
ity of  law,  at  which  qualified  electors  may 
vote;  and  when  statutes  are  enacted  nhich 
regulate  the  form  of  the  ballot  to  be  used, 
what  shall  appear  upon  the  ballot,  and  bow 
the  candidates  whose  names  shall  so  appear 
shall  be  chosen,  the  provision  of  tlie  Bill 
of  Rights  applies  to  the  new  condition," 

People  ex  rel.  Breckon  v.  Election  Comra. 
supra,  is  cited  with  approval  in  Rouse  v. 
Thompson,  228  111.  522,  81  N.  E.  1100,  and 
People  ex  rel.  Phillips  v.  Strassheim,  240 
III,  279,  22  L.R.A.(N.S.)  1135,  88  N.  E. 
821,  in  neither  of  which  is  any  distinction 
made  in  the  application  of  the  provisions  of 
the  Bill  of  Rights  and  the  provisions  of 
S  1  of  article  7  of  the  Constitution  to  all 
elections  held  under  autliority  of  law,  no 
matter  what  the  character  of  the  election 
or  the  nature  of  the  oBicer  to  be  elected 
thereat.  Both  provisions  of  the  Constitu-  I 
tion  were  held  alike  applicable  to  all  elec-  { 
tione  held  under  the  authority  of  law. 
Thus,  in  People  ex  rel.  Phillips  v.  Strass- 
heim, supra,  in  passing  upon  the  constitu- 
tionality of  the  act  of  1008,  this  court,  after 
quoting  the  provisions  of  g  1  of  srticle  7, 
said;  "This  court  has  held  that  a  law  pro- 
viding for  the  nomination  of  candidates  for 
public  office  bj  a  primary  election  is  an  elec- 
tion law,  and  that  all  primaries  held  under 
it  are  elections,  within  tlic  meaning  of  the 
Constitution,  and  that  such  a  law,  to  be  valid, 
must  sustain  the  constitutional  rights  of 
L.R.A.lil5B. 


voters,  and  not  curtail,  subvert,  or  injuri- 
ously restrict  such  riglits." 

If  tbe  rule  announced  in  these  decisions  is 
still  the  law,  they  are  decisive  of  this  ques- 
tion. It  is  contradictory  to  say  that  the 
provisions  of  the  Constitution  apply  to  pri- 
mary elections  and  all  olficers  to  be  nomi- 
nated thereat, — a  species  of  elections  pro- 
vided by  the  legislature,  and  not  even  within 
the  contemplation  of  the  framers  of  the  Con- 
stitution or  the  people  at  the  time  the  Con- 
stitution was  adopted  <  People  ex  rel- 
Breckon  v.  Election  Comrs,  supra), — and 
do  not  apply  to  tbe  elections  for  such  ofticers 
after  they  are  nominated. 

In  my  judgment  this  court  in  People  ex 
ret.  Breckon  v.  Election  Comrs.,  Rouse  v. 
Thompson;  and  People  ex  rel.  Phillips  v. 
Strassbeim, — supra,  correctly  applied  the 
taw  in  this  state  to  the  matter  then  under 
consideration.  Those  decisions  are  in  per- 
fect harmony  with  the  universally  under- 
stood and  accepted  interpretation  of  g  1  of 
article  7  of  our  Constitution.  The  words 
■'any  election  there  in  "^meaning  the  voting 
district  or  precinct — are  as  broad  and  com- 
prehensive as  any  that  could  have  been  used 
for  tha.  purpose;  the  word  "any"  being 
equally  as  comprehensive  as  the  word  "all," 
and  synonymous  with  it.  2  Am.  &  Eng. 
Enc.  iAK,  2d  ed.  414;  2  Cye.  472;  Purdy  t. 
People,  4  Hill,  3S4;  People  ex  rel.  Ocean 
Acci.  &  G.  Corp.  v.  Van  Cleave,  187  111.  125, 
58  N.  E.  422;  Joluisoo  v.  Grand  Forks  Coun- 
ty, Iti  X.  D.  363,  125  Am.  St.  Rep.  882,  113 
N.  W.  1071;  Leonard  v.  Com.  112  Pa.  622,  4 
Atl.  220;  State  v.  Haug,  95  Iowa,  413,  29 
L.R.A.  300,  G4  X.  W.  398;  West  Chicago 
Park  C^imrs.  v.  McMullen,  334  III.  170,  10 
L.R.A.  215,  25  K.  E.  eiii.  In  the  American 
&  English  Eneyclopcdia  of  Law,  supra,  it 
is  said:  "The  word  'any'  is  frequently  used 
in  the  sense  of  'all'  or  'every,'  and  when  thus 
used  it  has  a  very  comprehensive  meaning." 
And  in  2  Cj'c.  supra,  it  is  said:  "The  word 
'any'  may  mean  'all,'  'each,'  or  'every.' " 
The  same  definition  of  the  word  is  adopted 
and  approved  in  People  ex  rel.  Ocean  Acci. 
i  G,  Corp.  v.  Van  Cleave,  187  111.  125,  58 
N.  K.  422,  where  it  is  said:  ''Bouvier,  in 
his  Law  Dictionary,  says  that  the  word  'any' 
is  given  the  full  force  of  'every'  or  'all.' 
Logan  v.  Small,  43  Mo.  254;  McMurray  v. 
Brown,  91  U,  S.  257,  23  L.  ed.  321 ;  David- 
son V.  Dallas,  8  Cal,  227;  Manchester  v.  St. 
Paneras,  I.,.  R.  4  Q.  B.  Div.  409,  41  U  T. 
N.  S.  218,  27  Week.  Rep.  885;  Chicot  County 
V.  Lewis,  103  U.  S.  164,  26  L.  ed. 
495." 

In  People  v.  Purdy,  2  Itill,  Zo,  the  words 
"any  body  politic  or  corporate,"  used  in  the 
Constitution  of  Xew  York,  were  held  broad 
enough  to  include  public  corporations.  It 
was  there  said ;  "These  nords  are  as  broad 
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in  their  Bigniflcation  aa  an;  nhich  could 
linve  been  Belccted  for  the  occRsion  from  our 
vocKbuUr;,  and  there  ie  not  a  syllable  in 
tlie  whole  instrument  tending  in  the  alight- 
oBt  degree  to  limit  or  qualify  the  universali- 
ty of  the  language.  If  the  clause  can  be  so 
construed  that  it  ghall  not  extend  alike  to 
all  corporations,  whether  public  or  private, 
it  may  then,  1  think,  be  set  down  as  an 
t^xtabliehed  fact  that  the  English  language 
is  too  poor  for  the  framing  of  fundamental 
laws  which  shall  limit  the  powers  of  the  leg- 
inlfttive  branch  of  the  government." 

The  esses  of  People  ex  rel,  Dunham  v. 
^lorgan.  People  ex  rel.  Akin  v.  Kipley,  Peo- 
ple ex  rel.  Akin  v.  Loeffier,  and  People  en 
rel.  Sadler  v.  Olson,  cited  in  the  majority 
opinion,  do  not  announce  a  contrary  doc- 
trine. The  case  of  People  ex  rel.  Wies  v. 
Bowman,  also  therein  cited,  has  reference  to 
olGoers  in  drainage  districts,  which  are  quasi 
municipal  corporations,  and  their  ofHcers 
are  not  muuicipai  or  political  oiTicers.  2B 
Cyc.  129-130.  In  none  of  the  other  cases 
did  the  court  hold  that  the  legislature  had 
the  power  to  prescribe  any  different  qualifi- 
cation s  for  electors  for  statutory  officers 
than  those  fixed  and  prescribed  by  the  Con- 
stitution. All  that  they  hold  is  that  the 
power  to  create  an  office  carries  with  it,  as 
an  incident  to  such  power,  the  right  to  de- 
termine the  manner  in  which  the  office  shall 
be  tilled, — that  is,  whether  by  appointment 
or  by  election  by  the  people, — the  length  of 
the  term  of  office,  the  compensation  to  be 
paid  Buch  officers,  and  to  abolish  such  office 
altogether.  But  they  do  not  hold  that,  when 
the  legislature  determines  that  the  office 
Bhall  be  filled  by  an  election  of  the  people, 
it  has  the  [lower  to  provide  that  it  may  be 
done  by  the  votes  of  any  other  persons  than 
those  posBPssing  the  qualifications  of  constti- 
tutional  electors.  They  are  therefore  in  no 
way  controlling  in  this  case. 

No  reason  has  been  given  for  the  distinc- 
tion Itetween  the  qualifications  of  electors 
for  the  constitutional  ofRces  and  the  statu- 
tory offices.  Many  of  the  statutory  offices 
are  of  equal  or  j^reater  importance  than  the 
constitutional  offices  to  be  filled  by  votes  of 
the  electors.  The  only  true  rule,  and  the 
only  rule  which  will  avoid  great  confusion 
and  embarrassment  in  the  future,  is  to 
adopt  the  literal  wording  of  g  1  of  article 
7  of  the  Constitution,  and  apply  it  in  its 
true  Bcnse  to  all  elections  for  all  offices, 
whether  constitutional  or  statutory. 

I  have  thus  far  dealt  with  the  question 
as  one  solely  of  constitutional  construction. 
So  viewing  it,  the  proper  construction  of 
the  section  can  no  longer  be  considered 
either  an  open  or  debatable  one,  when  the 
well -set  tied  rules  of  constitutional  conBtruC' 
tion  are  adhered  to  and  applied.  The  right 
L.R,A.I915B. 


to  vote  and  to  be  voted  for  as  a  candidate 
for  office  is  purely  a  political  right  (Fletcher 
V.  Tuttle,  151  111.  41,  25  L.R.A.  143,  43  Am. 
St.  Rep.  290,  37  X.  E.  883 ) ,  and  in  this  case 
a  court  of  chancery  would  have  no  jurisdic- 
tion, were  it  not  for  the  fact  that  the  bill 
charges  that  the  providing  of  additional 
ballots,  ballot  boxes,  etc.,  made  necessary  by 
the  act  of  June  2G,  1913,  under  considera- 
tion, wilt  require  additional  expenditures 
of  taxes  and  revenues  for  that  purpose. 
Fletcher   v,   Tuttle,   supra. 

As  the  questions  in  this  case  involve  po- 
litical rights,  il  ie  important  to  note  that 
for  many  years,  and  ever  since  the  adaption 
of  the  first  Constitution,  in  1818,  the  legisla- 
ture, the  courts,  and  all  other  departments 
of  the  state  government  have  recognized  and 
accepted  the  Constitution  as  declaratory  of 
the  Bole  qualilicatioDS  of  electors  for  all  elec- 
tions for  all  offices  in  this  state.  Spragins 
V.  Houghton,  3  111.  3T7.  This  contcmporane. 
ous  exposition  by  the  legislature  and  the 
courts,  universally  sanctioned  and  aequiesced 
in  by  the  people  and  all  departments  of  the 
state  government  for  nearly  a  century,  is  so 
strong  an  indorsement  of  its  correctness 
that  the  proper  construction  ought  now 
to  be  considered  as  settled.  Ibid.;  People  ex 
rel.  Lynch  v.  La  Salle  County.  100  lU.  4B5; 
Nye  V.  Foreman,  213  111.  286,  74  N.  E.  140; 
Boehm  V.  Hertz,  1S2  III.  154,  48  L.R.A.  B75, 
54  N.  E.  973.  When  the  section  is  construed 
as  it  has  been  heretofore  universally  under- 
stood and  interpreted  by  the  legislature,  the 
courts,  and  the  people  of  the  state  general- 
ly for  nearly  a  century,  there  can  be  no  ques- 
tion but  that  the  act  is  contrary  to  our 
fundamental  principles  of  government,  that 
it  transcends  the  legislature's  power,  and 
is  therefore  un constitutional  and  void. 

In  my  judgment,  it  should  be  so  held 
by  this  court,  and  the  decree  of  the  superior 
court  be  reversed. 


KANSAS  SUPREME  COCRT. 

MARY  FALK 

WILLIAM  BURKE,  Appt. 

(93  Kan.  03,  143  Pac.,4Q8.) 

MBrrlag:e  —  breach  of  promise  —  failure 
to  act  on  day  nzed. 

].  An  omission  to  marry  upon  a  particu- 
lar day  is  not  necessarily  a  breach  of  a 
promise  of  marriage;  the  contract  neccB- 
sarity  continues  in  force  until  the  one  or 


Headnotes  by  Porteb,  J. 


I  o  Ogle 


280 


KANSAS  SUPHEME  COURT. 


the  other  of  the  parties,  by  conduct  or 
words,  maDifests  aii  unwilingnees  to  proceed 
to  carrv  it  out,  and  a  bona  tide  offer  to  mar- 
ry 19  a.  defense  to  an  action  for  a  breach  of 
promise  to  mnrr;,  where  it  is  made  before 
the  plaintiff  has  signified  her  intention  to 
ond  the  mutter,  although  the  defendant 
may  have  been  guilty  of  conduct  that  would 
warrant  the  plaintiff  in  considering  the  en- 
gagement at  an  end. 
Same  —  effect  on  contract. 

2.  The  failure  of  one  to  carry  out  such 
contract  of  marriage  at  the  appointed  time 
docs  not  terminate  the  contract,  unless  there 


is  an  unequivocal  election  on  the  pftrt  of 
the  other  to  consider  the  contract  as  ter- 
minated; and  if  following  auch  failure  to 
carry  out  the  contract  at  the  designated 
time,  negotiations  are  entered  upon  for  the 
purpose  of  arranging  a  subsequent  date  for 
the  marriage,  such  negotiations  in  law  con- 
stitute a  waiver  of  wliatover  rights  may 
have  accrueil  by  the  failure  to  be  married 
at  the  designated  time. 
Same  —  election   as  to  contlm 


Xote.  —  BeftiHal  or  failure  to  tieep 
agreement  for  marriage  at  a  specified 
time  or  place  aa  breach  of  the  mar- 
riage contract. 

This  note  supplements  tlie  note  in  68 
L.R.A.  798. 

Many  other  phases  of  breach  of  promise 
to  marry  are  treated  in  notes  that  will  be 
found  by  consulting  the  Index  to  I-.R.A, 
Notes,   under   the   title,   "Breach   of   Prom- 


Anticipatory  refusal. 

Supplementing  note  in  66  L.R.A.  798. 

One  who  agrees  to  marry  a  woman  as 
soon  as  his  mother  gets  well  may  be  sued 
at  once,  without  waiting  for  the  time  of 
performance  to  come,  where  he  absolutely 
renounces  the  contract  before  the  time  for 
performance.  Anderson  v.  Kirby,  125  Ga. 
62,  114  Am.  St.  Rep.  185,  64  S.  E.  ]»7,  6 
Ann.  Cas.  103. 

A  breach  of  a  man's  promise  to  marry  a 
woman  after  his  former  wife,  from  whom  he 
is  divorced,  is  dead,  is  made  by  his  marry- 
ing another  woman  during  the  life  of  the 
divorced  wife,  notwithstanding  the  fact  that 
there  is  a  possibility  that  tapon  her  death 
he  may  be  able  and  ready  to  perform  liis 
promise.  Brown  v.  Odill,  104  Tenn.  230, 
.52  L.R.A.  060,  78  Am.  St.  Rep.  914,  56  S. 
W.  840. 

So,  also,  in  Bracken  v.  Dinning,  141  Kv. 
265.  132  S.  W.  42.),  it  was  held  tbat  where 
an  agreement  had  been  made  for  marriage 
at  Cliristmas  time,  and  before  such  time 
the  man  married  another  woman,  he  thus 
put  it  out  of  bis  power  to  marry  the  plain- 
tiff and  gave  her  a  right  to  bring  suit. 

Effect  of  postponement 
Supplementing  note  in  66  L.R.A.  799._ 
The  mere  postponement  of  the  wedding 
day  with  tlie  consent  of  plaintiff  does  not 
relieve  the  defendant  from  the  promise  to 
marrv.  Nearing  v.  VanFleet.  71  Hun,  137 
54  x:  Y.  S.  R.  308,  24  N.  Y.  Supp.  531  (af- 
firmed in  151  N.  Y.  643,  45  N.  E.  1133). 


Supplementing  note  in  66  L.R.A.  709. 

The  position  taken  in  the  first  headnote 
in  F.«.K  V.  Bl'rke  is  sustained  by  Kelly  v. 
Renfro,  9  Ala,  325,  44  Am.  Dec.  441,  which 
L.R.A.I015B, 


is  cited  in  the  earlier  note.     But  as  shown 
by  other  oases  there  cited,  the  plaintiff  may 

I  elect  to  treat  the  refusal  of  the  defendant  to 
comply   with   hie   promise   at   a   designated 

'  time  and  place  as  a  breach  thereof. 

And  BO,  wbere  a  man  fails  to  perform  his 
agreement  to  marry  a  woman  at  a  specilicd 
time,  and  renouncet  the  agreement,  and 
closes  his  attentions  to  her,  it  is  unneces- 
sary that  the  woman  offer  performance  on 
her  part  as  a  basis  for  an  action  for  dam- 
agcB  for  breach  of  promise.  Lemkc  v.  Fran- 
zenburg,  —  Iowa,  — ,  141  N.  W,  332. 


Supplementing  note  in  06  L.R.A.  801. 

Where  a  man  promises  to  marry  a  woman 
at  a  certain  date,  but  fails  to  do  bo  and 
subsequently  marries  another  woman,  a  de- 
mand to  marry  is  unnecessarv.  Hunter  v. 
Hatfield,  08  Ind.  416. 

So  also  in  Ortiz  v.  Navarro,  10  Tex.  Civ. 
App.  lO^i,  30  S.  W.  381,  it  was  held  that 
where  a  man  failed  to  keep  his  promise  to 
marry  a  woman  at  a  specified  time,  and. 
subsequent  to  the  time  fixed  for  tlie  mar- 
riage, married  another  woman,  it  was  not 
necessary  that  she  object  to  and  protest 
against  the  marriage,  in  order  to  entitle 
her  to  bring  an  action  against  him. 

When  cause  of  action  accrues. 

Supplementing  note  in  66  L.B.A.  SOI. 

In  Bracken  v.  Dinning,  supra,  it  was  held 
that  an  action  for  breach  of  promise  to  mar- 
ry at  a  specified  time  could  not  be  main- 
tained if  the  contract  of  marriage  was  not 
made  or  confirmed  within  a  year  before  the 
filing  of  the  suit. 

In  Cooper  v.  Bower,  78  Kan.  166,  80  Pac. 
59,  rehearing  denied  in  78  Kan,  164,  90 
Pac.  794,  it  was  held  that  where,  in  an  ac- 
tion for  damages  for  breach  -of  promise  ol 
marriage,  the  principal  contention  of  the 
defendant  was  that  he  never  made  such  a 
promise,  and  the  evidence  conclusively 
showed  that,  if  an  engagement  to  marry 
ever  existed,  it  had  been  utterly  repudiated 
by  the  defendant,  he  was  not  in  a  position 
to  claim  tbat  the  action  was  prematurely 
brought  by  reason  of  its  having  been  bi^n 
within  six  months  from  the  time  a  di- 
vorce had  been  granted  to  him. 

■     H,  N. 
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the  dat«  for  the  eeremoDj  waa  afterwards 
fixfd  for  the  23th  of  September.  The  mar- 
riage did  not  take  place  on  the  date  fixed 
through  the  fault  of  the  defendant,  or  on 
account  of  circumstances  over  which  he  had 
no  control.  Held,  the  plaintiff  could  not, 
after  said  date,  continue  to  treat  the  con- 
tract as  BtiU  in  exigtencc,  and  negotiate 
«ith  the  defendant  for  the  setting  of  a 
future  date,  and  then  uftemardg  elect  to 
treat  the  contract  as  having  hcen  broken 
by  the  postponement  of  the  marriage  on 
the  original  date. 
Xew    (rial   —   verdict   contrary   to   eil- 

4.  L"pon  the  facts  stated  in  the  opinion, 
held,  that  certain  anawere  of  the  jury  to 
special  questions  are  in  conflict  with  the 
undisputed  testimony,  and  require  the 
granting  of  a  new  trial,  that  there  was  er- 
ror in  the  refusal  to  give  certain  instrue- 
tiona,  and  that,  in  view  of  all  the  facts  and 
rircii instances  of  the  case  and  the  llnancial 
worth  of  the  defendant,  a  verdict  awarding 
the   plaintiff  $10,000  damages   is  e.xcessive. 

(October  10,  1014.) 


C'-ounty  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  for  breach  of  a 
promise  of  marriage.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mpssrs.  S.  M.  Brewster  and  Waggener 
&  Ctialliss  for  appellant. 

McHsrs.  Juniea  W.  Orr,  S.  K.  Har- 
bnrser,   and   C.   J.   Conlon,   for  appellee; 

Where  parties  agree  to  be  married  in  ac- 
cordance with  the  rules  of  any  particular 
church,  those  rulea  become  a  part  of  the 
marriage  contract,  and  the  parties  must  he 
prepared  to  eonaunimate  the  marriage  con- 
tract   in    accordance    with    such    rules   and 


Wanecek  v.  Kratky,  OB  Neb.  770,  60 
I,.R.A.  798,  90  X.  W.  851. 

Where  a  great  number  of  instructions  are 
thrust  upon  a  trial  court,  many  of  thi?m 
stating  the  same  proposition  in  different 
ways,  but  all  intended  to  entrap  the  trial 
court,  it  is  not  error  for  the  court  to  refuse 
all  such  instructions. 

Whoeler  v.  Joj,  15  Kan.  389;  Jackson  v. 
Linnington,  47  Kan.  ,'(90,  27  Am,  St.  Rep. 
300,  28  Pac.  173;  White  v.  Dcming,  72 
Kan.  311,  83  Pac.  S30;  Spellraan  v.  Met- 
ropolitan Street  R.  Co.  87  Kan.  415,  124 
Pac.  363,  Ann.  Cas.  1913E,  230, 

To  make  the  defense  of  waiver  available, 
it  must  be  pleaded  in  definite  terms. 

Dwelling- House  Ins.  To.  v,  Johnson,  47 
Kan.  1,  27  Pac.  100;  Wcatern  Home  Ins. 
Co.  T.  Thorp,  48  Kan.  239,  28  Pac.  991; 
Vogei  V.  People's  Mut.  F.  Ins.  Co.  9  Gray, 
2.1:  Indiana  Ins.  Co.  v.  Capekiart.  108  Tnd. 
270,  8  N.  K.  285;  East  Texas  F.  Ins.  Co. 
L.B.A.1915B. 


V.  Dyches,  50  Tex.  565;  McCormack  v. 
North  British  Ins.  Co,  78  Cal.  469,  21  Pac. 
4;  Weed  v.  Schenectady  Ins.  Co.  7  Lans. 
452;  Palmer  Oil  &  Gas  Co.  v.  Blodgett,  00  ■ 
Kan.  112,  57  Pac  947, 

That  the  defendant  was  willing  to  marry 
the  plaintiff  at  any  time  after  October  17, 
1012,  after  suit  was  commenced,  does  not 
constitute  a  defense. 

McCarty  v.  Heryford,  125  Fed.  46;  Lief- 
maon  v.  Soloman,  7  Abb.  Pr.  400  and  note; 
Heaaley  v.  Kiehols,  38  Wash.  485.  80  Pac. 
769;  Wood  V.  Hagan,  13  Ky.  L.  Rep,  173; 
Kurtz  v.  Frank,  70  Ind.  594,  40  Am.  Rep. 
275;  Southard  v.  Kexford,  6  Cow.  254; 
Holiowaj  V.  GriRith,  32  Iowa,  409,  7  Am. 
Rep.  208;  Wanecek  v.  Kratky,  69  Neb.  770, 
66  L,R.A.  798,  96  N.  W.  651. 

It  was  proper' to  instruct  the  Jury  that 
they  must,  in  returning  their  verdict,  in- 
quire not  what  the  defendant  can  pay,  but 
what  plaintiff  ought  to  recover. 

Kennedy  v.  Kodgera,  2  Kan.  App.  764,  44 
Pac.  47;  Fidler  v.  McKinley,  21  III.  303; 
Collins  V.  Mack,  31  Ark.  685;  Reed  v. 
Clark,  47  Cal.  194;  Wilbur  v.  Johnson,  58 
Mo.  600;  Royal  v.  Smith,  40  Iowa,  615; 
Bennett  v.  Beam,  42  Mich.  346,  36  Am.  Rep. 
442,  4  X.  W.  8;  Chellis  v.  Chapman,  125 
N.  Y.  214,  11  L.R.A.  784,  28  N.  E.  311; 
Goodall  v.  Thurman,  1  Head,  209;  Ilerri- 
man  v.  Layman,  118  Iowa,  590,  92  N.  \\. 
710;  Collins  v.  Macit,  31  Ark.  608. 

Porter,  J.,  delivered  tlie  opinion  of  the 

The  plaintiff  recovered  a  judgment 
against  the  defendant  for  810,000  in  an  ac- 
tion for  breach  of  promise  to  marry.  The 
defendant  appeals, 

Mary  Falk,  the  plaintiff,  lived  near  Pur- 
cell  in  Doniphan  county.  She  was  twenty- 
three  years  of  age  and  the  daughter  of  a, 
prosperous  farmer,  William  Burke  was 
thirty-three  years  of  age,  and  lived  on  a 
farm  near  Horton,  They  commenced  going 
together  in  January,  1912,  and  became  en- 
gaged in  March  ot  that  year.  On  the  4th 
of  August  of  the  aarae  year  they  eacli 
signed  the  following  paper; 

Purcell,  Kas.  Aug.  4-12, 
This  ia  to  certify  that  there  is  a  promise 
of  marriage  between  William  Burke  of  Hor- 
ton.  Kb.,   and   Mary   Falk   of   Pnrcell,   Ks., 
whereto  they  affix  their  signatures. 

Will  Burke. 
Mary  Falk, 
Witness:  Fr.  Raphael.  0.  S.  B. 

Some  time  thereafter  they  agreed  on  the 
25th  of  September.  1912,  as  the  date  for 
the  wedding,  and  it  was  to  take  place  at 
7    o'clock    in    the    morning   at    St.    Mary'a 
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church  in  Purcell.  The  partiea  were  com- 
municaots  of  the  Roman  Catholic  Church, 
and  the  bana  were  published  under  the  rules 
of  that  ehurrh  in  iiotb  the  Purcel!  and  Hoi- 
ton  parishes.  On  September  15th  the  de- 
fendant received  a  letter  from  tlie  plaintiff, 
in  which  she  informed  him  that  ahe  had 
been  talking  to  Father  Raphael,  the  priest 
of  tlie  parish,  and  that  he  had  asked  her 
to  tell  the  defendant  to  write  to  the  pariah 
where  he  was  baptized  and  get  a  record  of 
the  baptism,  and  ahe  also  notified  him  that 
Father  Raphael  would  like  to  see  him.  The 
defendant,  with  hia  brother,  went  to  see  the 
priest,  and  informed  him  that  the  defend- 
ant had  been  baptised  in  Ireland  when 
about  two  days  old  and  according  to  the 
rules  and  customs  of  the  Catholic  Church. 
The  demand  for  the  baptismal  record  by 
Father  Raphael  was  made  under  the  au- 
thority of  an  edict  or  decree  issued  by  the 
Pope,  which  became  effective  on  March  fl, 
19 J],  and  which  prescribed  that  priests 
vers  not  permitted  to  assist  at  a  marriage 
unleis  assured  of  the  free  condition  of  the 
contracting  parties,  and  required  that  the 
baptismal  certificate  be  demanded  from  the 
parties  if  they  bad  been  baptized  in  another 
parish.  It  being  apparent  that  the  defend- 
ant would  be  unable  to  obtain  such  a  certifi- 
cate from  Ireland  in  time  for  the  day  fixed 
for  the  wedding,  Father  Raphael  prepared 
a  paper  to  be  signed  and  sworn  to  by  Mrs. 
Mary  Burke,  the  defendant's  mother.  The 
defendant  made  some  objection  to  this 
paper,  claiming  that  it  was  not  called  for 
by  the  rules  of  the  church,  and  the  matter 
was  talked  over  a  good  deal  between  the 
plaintiff  and  the  defendant.  The  parties 
went  together  to  see  Father  Raphael,  and 
at  that  time  the  certificate  had  not  been 
signed  by  the  defendant's  mother.  The 
plaintiff  testified  there  had  never  been  any 
trouble  of  any  kind  between  her  and  the 
defendant.  Tlie  defendant's  failure  to  ap- 
pear at  the  church  on  the  2fitli  appears  to 
have  grown  out  of  this  demand  for  a  bap- 
tismal record  or  a  sworn  statement  and  hie 
refusal  to  have  it  signed  by  his  mother. 
The  defendant  wrote  the  plaintiff  a  lett«r 
which  she  received  on  the  same  day  after 
the  hour  fixed  for  the  wedding.  The  letter 
is  as  follows: 

Ilorton,  Kansas,  Sept,  2->th.  12. 
Miss  Mary  F«lk, 

Huron,  Kansas. 
Well,  Maiy,  I  thought  I  would  drop  yon  a 
few  lines.  I  am  sorry  that  things  had  gone 
so  far.  Mary,  if  you  and  Father  Raphael 
have  done  all  of  this  planning,  you  can  sec 
what  your  good  friends  have  done  for  you. 
But  whenever  Father  Raphael  or  anybody 
else  think  that  thev  can  run  a  blufT  on  me, 
r.RA.]915B. 


they  are  badly  fooled.    He  was  greatly  wor-  I 

ricd   about  me  and  my  genealog)-,  but  my  ' 

history  in  Horton,  where  I  have  lived  since 
I  left  Ireland  when  I  was  fifteen  years  old, 
although  Father  Raphael  being  a  priest, 
my  character  can  compete  with  his  any  old 
day.     He  cannot  throw  any  slur  on  me  or  '. 

my  people,  to  tell  me  that  he  didn't  know 
whether  I  was  baptized  or  not.  I  am  defi- 
ant to  him.  When  it  goes  tliat  far  I  don't 
have  to  go  to  his  parisli  to  get  a  wife.  Both 
myself  and  iny  people  have  hunted  Fr.  Raph- 
ael for  two  days.  Jlike  was  at  his  house 
at  half-past  eight  on  Monday  evening,  and 
no  tidings  of  him. 

So   while   your   people   have   planned   eo 
well  together,   I  wish  you  luck. 
I   am.  very   respectfully. 

Will  Bourke. 

The  plaintiff  testified  that  be  came  to  see 
her  the  following  Sunday  on  the  Z8th,  and 
they  talked  about  his  not  coming  to  the 
wedding;  that  soon  thereafter  they  went 
together  to  see  Father  Raphael;  that  on 
this  occasion  the  defendant  aslced  her  to  set 
another  day  for  the  wedding;  that  she  told 
him  she  would  like  to  have  next  day  to 
think  it  over,  and  ahe  would  then  let  him 
know  whether  she  cared  to  marry  him  or 
not;  that  he  took  her  home  and  on  the  next 
day  she  wrote  him  a  letter  which  wag  sent 
to    him    by    registered    mail.      The    letter 

Purcell,  Kana,  Sept.  30-12. 
Mr.  Wm.  Burke, 

Horton,    Kansas. 
Answering    your    question    of   yesterday, 
will  say  that  I  will  again  be  ready  to  be 
married  Friday,  Oct.  4. 
As  ever, 

Mary  Falk. 
Please   leave   me   know   of  your   arraing- 

The  defendant  replied  as  follows: 

Horton.  Kansas.  Oct  2th.  13. 
MiSB  Mary  Falk, 

Huron.  Kansas. 
Hell,  Mary.  Your  note  was  received, 
which  of  course  you  know  by  the  receipt, 
but  it  is  impossible  for  me  to  be  ready  bj 
next  Friday  the  fourth,  as  I  only  got  your 
note  this  evening.  As  the  notice  is  too  short, 
we  will  have  to  set  another  date.  Also  I 
have  to  make  arraingmenta  on  where  to  be 
married,  oa  Fr.  Raphael  never  will  marry 
me.  All  of  those  things  takes  a  tittle  time, 
and  we  will  have  to  decide  on  some  future 
date  if  satisfactory  to  you. 
I  am  moat  respectfully, 

,Wm.  Bourke. 
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October  4th  she  sent  him  another  letter 
by  dpecUl  delivery,  as  follows; 

Purcell,  Kans.,  Oct.  4-12. 
ilr.  Wm.  Bourke, 

Horton,  KaniMS. 
Vou  told  me  Sunday  a  week  ago  to  mitke 
urrangeroenta  for  another  date.  I  did  Bo 
and  vou  put  the  wedding  olT  again.  I  ean- 
not  »tand  the  presaure  any  longer,  you  must 
nime  over  by  Sunday  and  make  final  ar- 
rangementa.  Yours  truly, 

Mary  Falk. 


The  defendant  ansirered  a 


follows: 


Horton,  Kanaas.  Oct.  7tb,  12. 
Miss  Mary  Falk, 

Purcell,  Kanaas. 

Mary,  your  note  of  the  fourth  wa«  received. 
Well,  Mary,  you  asked  me  to  go  over  yea- 
terday  and  make  final  arrangements.  Well, 
I  couldn't  see  the  use  in  me  go  over  yester' 
dar,  as  my  viaita  to  your  place  of  late  only 
6Mm  to  add  fire  to  fuel,  more  especially  I 
have  no  special  arrangemcnte  to  make.  I 
think  that  I  asked  jiou  in  my  last  letter 
where  you  wanted  to  be  married  and  you 
didn't  make  me  any  the  wiser  of  subject.  I 
told  j'ou  definitely  that  I  will  not  be  married 
bj  Fr.  Bapliae),  not  under  any  circum- 
Mance.  You  fix  this  up  tbe  best  you  can 
and  let  me  know  immediately, 

Mary,  if  you  think  I  am  putting  this  cIT 
jou  are  mistaken,  as  you  fully  undcretund 
who  has  put  it  off,  and  who  has  caused  all 
ol  the  trouble.  The  very  gentleman  haa 
tried  to  put  me  and  my  dead  father  ivho  in 
molding  into  dust,  also  my  Mother's  honor 
in  her  old  age  as  a  Christian  and  a  Catho- 
lic, by  compelling  her  to  sware  to  my  Chrie- 
tianity,  or  to  think  that  they  ehoald  raise 
infidels  or  heathens  and  have  the  presump- 
tion of  going  up  to  the  attar  railing  and 
ipceire  the  blessed  sacrament.  Fr,  Baph- 
td'a  blunder  might  aeem  all  right  to  your 
praple,  but  it  certainly  does  not  to  me. 
Tiiere  arc  ■  great  many  Priesta  as  well  aa 
tay  people  that  get  things  mixed  up  in 
ifl  their  noodles  which  they  fully  do  not 
understand,  for  instance  I  will  cote  you  a 
clipping  from  the  paper  about  Fr.  Phelan 
of  tbe  Watchman. 

"Father  Phelan  of  tbe  Weatern  Watch- 
nian.  persisted  in  his  foolish  explanation  of 
the  recent  decision  of  the  Vatican  on  the  Xe- 
temere  marriage  decree  until  Archbishop 
tilennon  wrote  him  a  letter  on  the  subject." 

Mow  Mary,  you  are  the  same  with  me  in 
my  estimation  as  you  were  when  I  flri>t 
met  you  although  you  don't  seem  to  think 
so.  even  by  your  lettera,  but  of  course  vou 
are  poisoned  against  me,  but  I  am  only 
Tinlding  to  my  principal  and  of  those  that 
L,R.A.1915B. 


are  near  and  dear  to  me,  had  you  o 
perhaps  you  would  act  aa  1  have,  there  is 
not  any  other  priests  that  sees  the  situa- 
tion as  Fr.  Raphael  sees  it.  Now  in  conclu- 
sion I  will  say  that  I  will  be  ready  to  get 
married  at  any  time  after  the  IT  of  this 
Month  except  on  Friday.  I  don't  want  to 
marry  on  Friday.  Any  other  day  ol  the 
week  will  be  pleasing  to  me,  so  you  nitty 
state  where  you  want  to  get  married  and  by 
whom.  I  have  stated  positively  that  Fr. 
Raphael  won't  marry  me,  either  do  t  want 


>  hoping  to  bear  from  yc 
am  as  ever  your  friend, 


The  correspondence  was  closed  October 
Bth,  by  the  following  letter  from  the  plain- 
tiff, which  she  sent  by  special  delivery: 

Purcell,   Kans.  Oct.   B-12. 
Mr.  Wm.   Bourke, 

Horton.   Kans. 
Dear  Friend;^ 

Yours  of  yesterday  received  and  eon- 
tents  noted.  Now,  Will,  you  know  that  I 
can  make  no  arrangements  as  to  who  is 
to  marry  us, 

I  never  placed  any  Impediments  in  the 
way  of  our  getting  married.  You  yourself 
raised  all  the  objections.  This  is  a  inatter 
entirely  between  yon  and  me,  and  Fr,  Raph- 
ael, according  to  your  own  words,  liai  noth- 
ing to  do  with   it  any  more. 

For  my  part  I  am  perfectly  willing  to  be 
married   from   St.  Mary's. 

So  I  expect  you  to  make  all  neceaaary 
arrangenients  as  soon  as  possible,  and  I 
must  have  definite  word  from  you  before 
Tuesday  loth. 

I  cannot  stand  this  delay  and  misery  any 
longer.  You  have  foiled  to  appear  twice  at 
appointed  dates  and  I  do  not  expect  you 
to  fail  a  third  time. 

If  you  have  a  spark  of  manhood  left  in 
you,  do  tor  Heaven's  sake,  say  what  you 
intend  to  do. 

This  letter  to  you  is  final. 

As  e\er,  your  friend,  Mary  Falk. 

There  is  not  much  conflict  in  the  evidence. 
Plaintiff  teatified:  That  the  defendant  told 
her  Father  Raphael  had  given  him  the  cer- 
tificate  to  be  signed  by  his  mother,  but  that 
he  did  not  think  he  would  have  it  signed, 
as  he  did  not  want  to  bother  his  mother 
about  signing  it;  that  on  the  Sunday  before 
September  2.'ith,  the  first  date  fixed  for  the 
wedding,  she  and  the  defendant  went  twice 
to  the  home  of  Father  Raphael  to  see  him. 
but  he  was  not  present.  They  went  to  talk 
further  about  the  certificate.  That  she 
knew  all  the  time  that  the  certificate  had 
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not  l>een  signed,  and  that  the  defeudant 
wlked  to  her  over  the  telephone  the  after- 
noon before  the  35th  and  Haid  he  had  not 
sern  Father  Raphai^l.  That  ahr  at  firEt 
wanted  to  be  married  from  the  home  parish 
and  wanted  Father  Raphael  to  perform  the 
ceremony,  but  was  willing  afterwards  to  be 
married  in  another  parish  and  by  another 
priest.  That  she  had  told  defendant  that 
the  rule  of  the  church  ret|Hired  the  certifi- 
cate, and  that  it  ought  to  he  procured. 
That  aho  was  willing  to  marry  him,  but  ex- 
pected him  to  have  the  certificate.  That 
she  knew  he  could  make  tlie  arrangements 
if  he  wanted  to,  bccanse  it  was  within  his 
power  to  do  so.  That  the  night  before  the 
date  fixed  for  the  wedding  she  was  expect- 
ing the  defendant  to  come  to  rehearse  for 
the  wedding  ceremony.  That  after  hav- 
ing waited  until  after  9  o'clock,  her  brother 
called  the  defendant's  brother,  Mike  Burke, 
and  asked  him  if  the  defendant  wag  coming 
out,  and  received  word  that  he  did  not 
know  whether  Will  was  coming  at  all  or 
not.  She  testified  that  when  she  wrote  the 
defendant  on  October  Tth,  she  understood 
that  if  he  did  not  say  marry  hy  the  15th, 
she  would  have  nothing  to  do  with  him  any 
more;  that  she  went  to  Atchison  un  the 
ISth,  and  commenced  this  action  on  the  Kith, 
and  that  Father  Raphael  came  to  the  of- 
fice of  her  attorney  the  day  the  suit  was 
commenced.  The  defendant  testiSed  that 
up  until  the  time  fixed  for  the  wedding  he 
was  doing  all  he  could  to  overcome  tlie  ob- 
stacles to  his  marriage;  that  he  had  been 
to  see  the  bishop  of  the  diocese,  and  the 
bishop  informed  him  that  Father  Raphael 
was  exceeding  his  authority  in  making  the 
demand  for  the  baptismal  record.  It  ap- 
pears from  the  evidence  that  Father  Raph- 
ael went  to  the  bishop  and  showed  him  the 
rule  under  which  he  was  acting,  and  the 
bishop  conceded  that  Fhtber  Raphael  was 
right. 

White  there  is  no  evidence  of  any  quarrel 
between  the  plaintiff  and  the  defendant, 
the  letters  that  passed  between  them  indi- 
cate that  they  had  never  been  ardent  lovers. 
The  defendant  sought  to  show  that  the  in- 
terference of  Father  Baphael  was  the  cause 
of  the  trouble  and  delay. 

The  defendant  submitted  six  special  ques- 
tions to  the  jury,  which  they  answered   as 

Q.  1.  When  the  marriage  contract  was 
made  in  JIarch,  1!)12,  was  it  determined 
upon  what  day  it  was  to  be  celebrated;  if 
so,  what  day  I 

A.  No. 

Q.  2.  Was  it  expressly  agreed  at  the 
time  the  contract  was  made  in  March,  l'J12, 
that  the  marriage  was  to  be  performed  ac- 
L.R.A.lflI5B. 


cording  to  the  rules  and  regulations  of  the 
Catholic  Churcht 

A.  Yes. 

Q.  3.  When  was  the  defendant  first  in- 
formed that  it  was  necessary  to  secure  a 
certificate  of  his  baptism,  or  a  etatemont 
that  would  take  its  place,  before  he  could 
be  married  ? 

A.  September  15,  1«12. 

Q.  4.  Had  such  certiflcate,  or  its  equiva- 
lent, been  secured  by  "  a.  u.  September  26, 
1912? 

A.  Xo- 

Q.  5.  After  the  25th  of  September.  1012, 
did  the  plaintiff  and  defendant  continue 
these  negotiations  for  the  purpose  of  setting 
another  date  for  the  marriage! 

A.  No. 

Q,  e.  Did  the  parties,  plalntifT  and  de- 
fendant, after  September  25,  1912,  by  their 
negotiations,  conferences,  and  correspond- 
ence upon  the  subject,  treat  the  marriage 
contract  of  March,  lill2,  as  still  in  force 
and  only  requiring  the  setting  of  a  dato 
which  was  mutually   agreeable! 

A.  No. 

The  defendant  requested  and  the  court 
refused  to  submit  special  questions  T  and 
6,  as  follows: 

Q.  7.  II  you  answer  the  last  preceding 
questions  "Xo,"  then  state  what  was  the 
purpose  uf  the  negotiations,  conferences, 
and  letters  passing  between  the  plaintiff 
and  the  defendant  after  September  and  be- 
fore the   institution  of  this  action. 

q.  8.  Were  the  letters  of  the  plaintiff, 
written  to  the  defendant  subsequent  to  Sep- 
tember 2.),  1912,  and  prior  to  the  institu- 
tion of  this  action,  written  for  tlie  purpose 
of  arranging  a  date  for  the  marriage  in 
gooil  faith  and  for  the  purpose  of  arrang- 
ing for  a  date  certain  upon  which  the  cere- 
mony was  to  he  performed! 

The  errors  complained  of  are  the  refusal 
of  the  court  to  sustain  a  demurrer  to  tbe 
plaintiffs  evidence,  error  In  the  admission 
of  testimony,  error  in  the  inetmctiona  given 
and  in  the  refusal  to  give  requested  instruc- 
tions, error  in  the  refusal  to  submit  the 
two  special  questions  7  and  8,  and  the 
further  contention  that  certain  of  the  an- 
swers to  special  questions  are  in  direct  con- 
flict with  the  evidence,  that  the  verdict  is 
excessive,  and  that  the  court  erred  in  re- 
fusing a  new  trial. 

We  think  the  plaintifTs  contention  that 
the  evidence  shows  the  parties  agreed  to 
be  married  in  accordance  with  the  rulee  of 
their  own  church,  and  that  those  rules  be- 
came a  part  of  the  marriage  contract,  is 
correct.  Wanecek  v.  Kratky.  69  Neb.  770, 
06  L.R.A.  708,  96  X.  W.  651.     The  defend- 
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int'a  contention  that  the  jury  ignored  the 
undisputed  testimony'  in  their  answers  to 
special  questions  5  and  6  must  be  sustained. 
Id  response  to  these  questions  the  jury  said 
that  after  September  25th  the  plaintiff  and 
defendant  did  not  continue  negotiations  for 
Ibe  purpose  of  setting  another  date  for  the 
niirriage,  and  that  they  did  not  by  their 
conferences,  nt^otiations,  and  correspond- 
ence treat  the  marriage  contract  niadir  in 
ilaich  as  still  in  force.  Both  answers  are 
in  direct  conflict  witli  the  undisputed  facts 
■9  shown  by  the  written  letters  that  passed 
between  the  parties,  ae  well  as  by  tJie  ad- 
mission of  the  plaintiff  as  a  witness  at 
the  trial.  The  plaintilf  testified  that  on 
Sfptember  29tli,  the  Sunday  following  the 
day  the  marriage  was  to  have  taken  place, 
the  defendant  asked  her  to  set  another  date 
far  the  wedding;  that  she  told  him  she 
iroiild  like  to  have  the  next  day  to  think  it 
over,  and  then  would  let  him  know  whether 
she  cared  to  marry  him  or  not,  and  on  the 
next  day  she  wrote  liim : 

Answering  your  question  of  yesterday, 
will  say  that  I  will  again  be  ready  to  be 
married  Friday,  Oct.  4. 

As  ever,  Mary   Falk. 

Please   leave   me  know   of   your   arraing- 


On  cross-examination  she  testified : 

Q,  BTien  Will  came  out  there  Sunday 
you  and  he  discussed  the  proposition  of  an- 
other date  for  the  marriage,  didn't  you ! 

A,  He  asked  me  to  set  another  date,  and 
I  foW  him  I  wanted  to  think  it  over  until 
tbe  next  day  and     then  I  would  decide. 

Q.  And  after  thinking  it  over,  what  did 

.A.  Ta   have    the   marriage    [ie.\t    Friday. 

Q.  State  whether  you  considered  it  brok- 
en or  going  ahead — is  that  right? 

.A.  I  considered  it  broken;  but  I  had  the 
right  to  say  yes  or  no,  whether  I  cared  to 
marry  him  or  not. 

Q.  But  it  was  with  reference  to  go  ahead 
»ilh  this  same  ceremony;  he  hadn't  again 
proposed  to  you? 

A.  No;  but  he  asked  me  to  set  another 
date,  and  I  did  so. 

Q,  And  you  said  you  were  not  sure  you 
would  set  another  date  or  not? 

A.  I  told  him  I  would  like  to  think  it 
oter. 

Q.  And,  after  thinking  it  over,  you 
thought  you'could  get  married  on  the  4th! 

A.  I  told  him  I  would  again  be  ready 
on  the  4th." 

At  another  place  she  testified : 

Q,  Sow,  at  the  time  you  .  .  .  received 
the  letter  of  October  7th  from  Will  Burke. 
L.1{,A.1B15B. 


you  understood  that  you  and  he  were  stiU 
negotiating  about  a  date  for  a  marriage  be- 
tween you? 

A.  When  I  wrote  to  him  I  understood 
that  if  he  didn't  say  marry  by  the  15th,  I 
would   have   nothing   to  do   with  bim   any 

Aside  from  the  admissions  made  by  the 
plaintiff  on  the  witness  stand  no  one  could 
read  the  correspondence  without  coming  to 
the  conclusion  that  the  parties  did  continue 
negotiations  for  the  purpose  of  setting  an- 
other date  for  the  marriage.  The  conflict 
between  the  evidence  and  the  findings  is 
sufficient  of  itself  to  require  that  the  ver- 
dict be  set  aside  and  a  new  trial  granted. 
Undoubtedly  the  plaintiff  had  the  right,  11 
she  had  itecn  fit,  to  consider  tJie  contract 
as  breached  on  the  25th,  and  in  such  case 
might  have  maintained  her  action.  In 
Wanecek  V.  Kratky,  69  Seb.  770,  66  L.R.A. 
798,  9C  K,  W.  651,  the  parties  had  mutu- 
ally agreed  OH  the  date  and  hour  of  the 
marriage.  In  the  opinion  it  was  said; 
"The  violation  of  this  part  of  their  agree- 
ment, without  juHt  cause,  amounted  to  a 
breach  of  tlie  contract  on  the  part  of  the 
plaintiff  in  error,  and  defendant  in  error,  as 
she  well  might  do,  elected  at  the  time  to 
consider  the  contract  ended  and  to  sue  for 
damages."  p.  773. 

In  the  present  case  the  undisputed  evi- 
dence is  that  the  plaintiff  did  not  elect  to 
treat  the  contract  as  broken  and  to  sue 
for  damages,  hut  on  the  contrary  saw  fit 
to  waive  the  breach  occurring  on  the  25th 
of  September,  and  to  enter  into  further  ne- 
gotiations for  a  marriage  at  a  subsequent 
date.  In  Kellv  v.  Renfro,  9  Ala,  325,  44 
Am.  Dec.  441,  it  was  held  that  an  omission 
to  marry  upon  a  particular  day  is  not  a 
breach  of  an  engagement  of  marriage;  that 
the  contract  necessarily  continues  in  force 
until  the  one  or  the  other  of  the  parties, 
by  conduct  or  words,  evinces  that  he  or  she 
is  unwilling  to  proceed  to  the  ordinary  re- 
sult, and  that  a  bona  fide  offer  to  marry  is 
full  defense  to  action  for  a  breach  of  prom- 
ise to  marry,  where  it  is  made  before  the 
female  has  signified  her  intention  to  end 
the  matter,  although  the  defendant  may 
have  been  guilty  of  conduct  that  would 
warrant  the  plaintiff  in  considering  the  en- 
gagement at  an  end.  In  the  opinion  it  was 
said ;  "In  the  present  case,  it  cannot  be 
doubted,  the  lady  was  entirely  warranted  in 
considering  tiie  engagement  as  terminated 
so  soon  as  the  note  of  her  suitor  wa^  com- 
municated to  her;  but  until  she  manifest- 
ed her  intention  to  consider  it  in  that  light 
it  cannot  be  construed  into  a  refusal  to 
marry.  In  our  judgment,  if  the  defendant 
afterwards,  in  good  faith,  proposed  to  pro- 
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eeed  to  conBummaU  the  contr(i«t  with  her, 
in  a  reHAbnable  time,  he  can  in  no  Hense  ba 
said  to  have  refused  to  marry  the  plaintiff. 
We  do  not  wish  to  be  understood  as  assert- 
ing the  taw  will  tolerate  that  a  man  may 
trifle  with  the  affections  and  feelings  of  a 
virtuous  iemale,  and  afterwards  avoid  the 
consequences  of  his  inhumanity  by  a  simu- 
lated offer  to  marry;  but  if  the  offer  is 
made  bona  fide,  and  before  the  female  has 
signifled  her  determination  to  end  the  mat- 
ter, such  an  offer  is  a  full  defense  to  a  suit 
for  a  breach  of  the  contract.  This  seems  to 
be  the  result  of  the  decision  in  Southard 
v.  Rexford,  fl  Cow.  254."     9  Ala.  328. 

Upon  this  theory  of  the  law  defendant 
requested  inatruction  No.  8,  as  follows: 

"A  mutual  promise  of  marriage  is  a  con- 
tract equally  binding  upon  hoth  parties,  and 
cannot  be  annulled  excepting  by  mutual  con- 
aent,  and  the  failure  of  one  to  carry  out 
such  contract  of  marriage  at  the  appointed 
time  does  not  terminate  the  contract,  un- 
lets there  is  an  unequivocal  election  upun 
the  part  of  the  unoffending  party  to  con- 
aider  the  contract  as  terminated,  and  if, 
following  such  failure  to  carry  out  the  con- 
tract at  the  designated  time,  negotiations 
are  entered  upon  for  the  purpose  of  arrang- 
ing a  subsequent  date  for  the  marriage, 
such  negotiations  in  law  constitute  a  bind- 
ing waiver  of  whatever  rights  may  have 
accrued  by  the  failure  to  be  married  at  the 
designated  time." 

And  also  instruction  No.  10,  as  follows: 

"If  the  plaintiff  and  the  defendant  en- 
tered into  contract  of  marriage  in  March, 
1B12,  and  the  date  for  such  marriage  was 
afterwards  fixed  for  the  25th  of  September, 
191S,  and  such  marriage  was  Dot  consum- 
mated at  such  time  through  the  fault  of 
the  defendant  or  on  account  of  circumstanc- 
es over  which  he  had  no  control,  the  plain- 
tiff cannot  continue  after  said  date  to  treat 
said  marriage  contract  as  stilt  in  existence 
and  negotiate  with  the  defendant  for  the 
setting  of  a  future  date,  and  then  after- 
wards elect  to  treat  said  contract  as  hav- 
ing been  broken  by  the  postponement  of  the 
marriage  on  the  original  date." 

A  number  of  other  instructions  were  re- 
quested which  presented  substantially  the 
same  defense.  We  think  the  defendant  was 
entitled  to  have  instruction  No.  19,  or  some 
similar  charge,  given.  It  was  predicated 
upon  facts  which  the  defendant  alleged  in 
his  answer,  and  upon  which  he  olfercd  i^vi- 
dence.  The  petition  alleged  a  promise  to 
marry  on  the  25th  of  September,  and  a 
breach  on  that  day.  The  court  instructed, 
upon  the  theory  upon  whicli  the  plaintlfTs 
petition  was  drawn,  that  she  could  rec 
if  the  jury  believed  from  the  evidence  that 
on  September  26tb  the  defendant,  "without 
L.R.A.1915B. 


justifiable  cause,  failed  and  retusi-d  to  car- 
ry out  the  contract  on  his  ])art."  Instruc- 
tion No.  0,  which  the  court  gave,  reads: 

"By  the  admission  of  the  parties  heri-to, 
you  will  find  that  there  was  a  contract  of 
marriage  between  plaintiff  and  defendant, 
id  the  wedding  day  was  set  for  September, 
25,  1912,  and  if  you  find  from  the  evidence 
that  the  defendant,  without  justifiable 
cause,  failed  and  refused  to  carry  out  the 
contract  on  his  part,  then  your  verdict 
should  be  for  the  plaintiff,  for  auch  sum  as 
to  you  may  seem  just  and  proper  under 
the  evidence  and  these  instructions,  not  to 
exceed,  however,  the  sum  of  $25,000." 

The  plaintiff  relies  upon  the  rule  that 
facts  constituting  an  estoppel  in  pais  must 
be  specially  pleaded.  Among  the  cases  cit- 
ed is  Dwelling- House  Ins.  Co.  v.  Johnson, 
47  Kan.  1,  27  Pac.  100,  101.  In  that  case 
it  was  said  in  the  opinion:  "The  assured 
replied  by  a  mere  denial,  which  was  noth- 
ing more  than  to  say  that  no  breach  had 
occurred.  ...  If  the  acts  of  waiver 
and  estoppel  had  been  pleaded,  there  was 
sufficient  testimony  produced  by  ptaintiffa 
below  to  warrant  the  instructions  given  by 
the  court."     p,  4. 

That  case  and  others  cited  by  the  pUin- 
tiff  can  hardly  be  said  to  apply  to  the  sit- 
uation here,  where  the  answer  set  forth 
all  the  facts  upon  which  defendant  relied  as 
a  defense,  and  CKpressly  states  that  "she 
and  he  both  understood  that  the  engage- 
ment heretofore  existing  between  them  was 
still  in  full  force  and  effect,"  referring  to 
the  conversation  of  the  29th  of  September, 
and  the  fact  that  the  plaintiff  notified  the 
defendant  that  she  desired  to  be  married 
on  October  4th.  In  Way  v,  Bronsttai,  91 
Kan.  446,  138  Pac.  1301,  it  was  said:  "It 
is  not  necessary  to  lal)e1  a  cause  of  action. 
Its  nature  is  determined  by  the  facta  stat- 
ed."    p.  448. 

To  the  same  effect,  see  Be  Johnson,  92 
Kan.  59,  62.  139  Pac.  1161. 

It  is  true  that  the  answer,  after  alleging 
the  conversations  and  conferences  which 
took  place  between  the  parties  subsequent 
to  September  25th,  and  the  letters  passing 
between  them,  makes  the  statement  that  de- 
fendant has  at  all  times  been  and  is  now 
ready,  willing,  able,  and  anxious  to  marry 
the  plaintiff,  and  was  willing  to  marry  her 
prior  to  the  2oth  of  September,  and  after 
that  date,  and  that  it  was  mutually  under- 
stood between  the  parties  that  the  wedding 
be  postponed  on  the  25tb  and  take  place 
at  ft  later  date.  These  averments  are  not, 
in  our  view  of  the  pleading,  open  to  the 
objection  that  they  are  inconsistent  with 
the  defense  of  waiver.  As  we  understand 
the  answer,  it  pleads  the  facts  showing  that 
plaJntiff   waived    the   breach   of   September 
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*23tli  »nd  ele«t«d  to  negotiate  with  tbe  pluiii' 
tiff  for   B   postponement   of   the   nuTri&ge. 

'\be  two  avermenta  are  consistent.  The 
pbintiiT  contends  the  evidence  sbowg  tliere 
iM^er  was  a  bona  (ide  oCFer  on  defendant's 
part  to  marrj  her  after  his  breach  of  the 
contract  on  the  26th  of  September,  but  that 
w«»  a  question  for  the  jury  to  determine. 

In  addition  to  the  facts  apeeiallv  referred 
to  in  tha  foregoing  part  of  the  opinion, 
there  were  other  facts  proved,  showing  that 
plaintiff  did  not  consider  the  engagement 
at  an  end  by  defendant's  failure  to  marry 
htT  on  the  day  first  agreed  upon  for  the 
reremony.  Father  Ksphael  testified  that  he 
took  dinner  at  plaintifTs  house  on  Septem- 
ber 25th  and  talked  with  her.  Afterwards 
on  the  same  day  he  went  to  Miehael  Burke, 
the  brother  of  tbe  defendant,  and  got  tbe 
wrtiAcate  which  he  had  previously  pre- 
]iarid  for  Mrs.  Burke  to  sign,  and  said: 
"1  will  secure  the  certificate  which  you 
refi-w  to  secure."  Then  he  called  on  Mrs. 
Burke  about  5  o'clock  in  the  afternoon; 
that  she  expressed  slight  hesitation  about 
si^BJng  it,  not  knowing  what  it  meant; 
ttiat  he  explained  it  to  her,  and  she  signed 
it:  that  on  October  2:Jd,  he  wrote  to  the 
defendant,  informing  him  that  the  bishop 
nf  the  diocese  had  kindly  requested  the  wit- 
iir-fs  to  authorize  Father  llildcbrand,  who 
■j»B  the  priest  of  the  parish  where  the  de- 
(enilant  lived,  to  perform  the  marriage  cere- 
raanr  for  the  defendant  and  the  plaintiff. 
Tbe  letter   contained  this  statement: 

■Although  on  Sept.  26th  at  Horton  I 
?Taiited  you  permission  to  have  the  mar- 
ria^  ceremony  performed  by  any  priest  of 
tbi;  dioeeae,  I  hereby  renew  this  same  per- 
niasion  in  writing." 

Ag  a  new  trial  must  be  ordered,  it  is 
proper  to  say  that  we  discover  no  preju- 
liirisl  error  in  the  admission  or  rejection 
of  evidence.  The  questions  asked  in  cross- 
'lamination  of  Father  Raphael  touching 
tiie  rbaracter  of  proof  that  would  have  sat' 
ijfied  him  of  defendant's  baptism  were 
proper,  but  tbe  same  witness,  as  well  as 
tiie  bishop  of  the  diocese,  testified  as  to 
vbat  would  have  satisfied  the  rules  of  the 
rbutch  in  this  respect.  We  think  the  de- 
l*ndant  was  entitled  to  have  special  ques- 
lions  Sob.  7   and  8  submitted  to  the  jury. 

Id  view  of  all  the  circumstances  of  the 
Qse  aod  the  financial  resources  of  defendant 
ii  ihown  by  the  evidence,  the  amount  of 
tbe  judgment,  if  defendant  is  liable  at  all, 

The  judgment  will  be  reversed,  and  the 
tiuse  remanded  for  another  trial  in  accord- 
uce  with  the  opinion. 
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A.  II.  BJORGO  et  al. 


(127  Minn.  106,  149  N.  W.  3.) 


n  hie  cross  ap- 


the  trial  may  be  reviewed  o 

Same  —  notice  —  scope. 

2.  The  notice  of  plaintiffs'  appeal  from 
the  order  granting  their  motion  for  a  new 
trial  does  not  in  terms  embrace  an  appeal 
from  the  court's  orders  on  tbe  demurrers 
interposed,  even  if  such  orders  were  appeal- 
Bank  —  drttft  to  order  of  —  notice. 

3.  The  fact  that  a  bank  draft  issued  by 
a  small  village  bank  was  made  payable  to 
the  order  of  the  defendant  bank  is  held  auif- 
licicnt  to  put  the  defendant  bank  on  inquiry 
as  to  the  ownership  of  the  proceeds  before 
paying  the  same  to  tbe  person  presenting 
the  draft. 

(October  9,  1914.) 

CROSS  APPEALS  from  an  order  of  the 
District  Court  for  Freeborn  County 
granting  u  new  trial  after  diHmisaing  an 
action  to  recover  the  proceeds  of  a  draft 
d^>osited  by  plaintiffs  in  the  defendant 
bank  to  pay  for  certain  shares  of  stock  and 
paid  out  by  the  defendant  bank  to  a  third 
person.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  T.  A.  KIngland  and  Mayland 
«  Peterson,  for  plaintiffs; 

The  appellant  bank  and  its  cashier  did 
not  cash  the  draft  in  question  in  the  usual 
course  of  business. 

Norton,  Bills  &  Xotea,  §  169,  pp.  233,  234, 
258;  Dispatch  Printing  Co.  v.  National 
Bank,  lOB  Minn.  440,  50  L.R.A.(N.S.)  74, 
124   N.    W.   asC;    Sims   T.    United    States 

Ileadnotes  by  Hor.T,  J. 


Hote.  —  Doea  the  fact  that  a  draft  «r 
checfc  In  payable  to  the  order  of  a 
bank  put  it  upon  inqulrff  aa  to  Hght 
or  title  of  holder, 

Kesearch  has  disclosed  little  authority  on 
tbe  above  question,  and  that  found  is  con- 
nicting.  The  conclusion  of  the  United 
States  Supreme  Court  in  Armstrong  v. 
American  Exch.  Nat.  Bank.  133  U.  S.  433, 
33  L.  ed.  747,  10  Sup.  Ct.  Rep.  450,  infra. 
seems  opposed  to.  that  of  the  court  in 
Bjorco  v.  FiHST  Nat.  Bank;  but  there  are 
several  cases  supporting  the  latter  decision. 
Of  tlie  latter  class,  in  accord  with  the  deci- 
sion in  tbe  Bjorgo  Case,  and  cited  therein, 
are  Bristol   Knife  Co.  v.  First  Nat.   Bank, 


.oogle 


MIXXESOTA  SUPREME  COURT. 


Trvtt  Co.  103  N.  Y.  472,  9  N.  E.  605;  Kowe 
V,  Scott,  28  S.  D.  145,  132  N.  W.  895-,  Stew- 
art V.  Gregory,  C.  &  Co.  9  N.  D.  HIS,  84  N. 
W.  553;  DoiiWedoy  v.  Kreas,  30  N.  Y.  413. 
10  Am.  Rep.  502;  Hamilton  Nat.  Bank  v. 
Nye,  37  Ind.  App.  464,  117  Am.  St.  Kep, 
333,  77  N.  E.  205;  William  Deering  &  Co. 
V.  Kelso,  74  Minn.  41,  73  Am.  St.  Rep.  324, 
76  N,  W.  7B2;  Jackson  Paper  Mfg.  Co.  v. 
Commercial  Nat.  Bank,  100  III.  151.  69 
L.R.A.  057,  93  Am.  St.  Rep,  113,  65  N.  E. 
136;  3  Randolph,  Com.  Pap<>r,  1451;  1  Ran- 
dolph, Com.  Paper,  g  362;  Kerr  v.  People's 
Bank,  158  Pa.  305,  27  Atl.  963;  Coffin  v. 
Ilenflhaw,  10  Ind.  277;  Tiedeman,  Com. 
Paper,  77,  312,  431. 

Where  a  party  has  knowledge  of  facts 
sufficient  to  put  him  on  inquiry,  and  nt^g- 
leeta  to  make  that  inquiry,  and  tliereb)' 
sufTere  loss,  Buch  loss  muet  be  attributed  to 
his  own  negligence. 

29  Cyc.  1113-1115,  notefl5&6;  Union  Nat. 
Bank  v.  MaiHous,  27  S.  D.  543,  132  N.  W. 
168;  Rowe  v.  Scott,  28  S.  D.  145,  132  N. 
W.  695;  Norton,  Bills  *  Notes,  §  159,  pp. 
233,  234;  Randolph,  Com.  Paper,  2d  ed. 
S  362;  Canajoharie  Nat.  Bank  t.  Diefen- 
dorf.  123  K.  Y,  181,  10  L.R.A.  976,  25  N. 
E.  402;   Bispham,  Eq.  5th  ed.  268. 

Tlic  appellant  bank  and  ite  casliier  were 
grossly  negligent  in  cashing  the  draft  with- 
out making  any  inquiries,  and  gross  negli- 
gence constitutes  bad  faith. 

Canajoharie  Nat.  Bank  v.  Diefendorf,  123 
N.  Y.  101,  10  L.R.A.  676,  25  N.  E.  402. 

41  Conn.  421,  10  Am.  Rep.  517,  and  Simn 
V.  United  States  Trust  Co,  103  N.  Y.  472. 
0  N.  E.  005.  In  both  of  these  cases,  banks 
which  bad  paid  out  money  on  checks  to  one 
who  misappropriated  it  were  held  liable. 
the  language  of  tbc  check,  being  regarded  as 
putting  the  bank  upon  inquiry.  In  the  for- 
mer case  the  check  was  not  made  payable 
to  the  order  of  the  bank,  but  was  indorsed 
by  the  payee  to  the  order  of  the  cashier  of 
the  bank,  and  was  given  to  a  messenger 
known  by  the  indorser  to  be  untrustwortliy, 
instructions  being  given  to  deposit  the 
check  to  the  indorser's  credit.  The  money 
was  paid  to  the  messenger  on  his  misrepre- 
sentation as  to  the  purpose  for  which  it 
wag  desired,  and  he  absconded  with  the 
money.  The  messenger  was,  it  appears,  a 
stranger  to  the  bank :  and  the  uniform 
practice  in  such  cases  was  found  to  have 
been  the  crediting  of  checks  to  the  account 
of  the  other  party,  instead  of  their  pay- 
ment, as  in  this  instance.  It  is  said  that 
"the  form  of  indorsement,  'pay  to  the  order 
of  the  cashier,'  was  unnatural,  if  the  plain- 
tiffs intended  to  have  the  bank  pay  the 
money  to  the  messenger.  The  object  of  this 
special  indorsement  was,  undoubtedly,  to 
prevent  the  bank  from  paying  the  check  to 
anyone  except  the  plaintiffs  .  .  .  and, 
under    such    circumstances,    we   think    the 

frescntation  of  this  check  at  the  bank  by  a 
,.R.A.]B15B. 


If  Haugan  be  considered  the  agent  of  the 

plaint  JO'S  in  making  the  deposit  in  defend- 
ant's bank,  then  it  devolves  on  it  to  show 
that  he  had  authority  to  receive  money  rep- 
resented by  draft,  and  the  bank  or  its  cash- 
ier paid  the  money  to  him  at  their  peril. 

Pluto  Powder  "Co.  v.  Cdba  City  State 
Bank,  153  Wis.  324,  141  N,  W.  220;  Sims 
V.  United  States  Trust  Co.  103  N.  Y.  472, 
9  N.  E.  605;  Whitaker  v.  Ballard,  178 
Mass.  584,  60  K.  E.  379;  Kerr  v.  People's 
Bank,  158  Pa.  306.  27  Atl.  963:  Cornish 
V.  Woolverton,  32  Mont.  458,  108  Am.  St. 
Rep.  5S8,  81  Pae.  4 ;  Coffin  v.  Henshaw,  10 
Ind.  277;  Mechem,  Agency,  g  337. 

The  rule  that  wlien  one  of  two  innocent 
parties  must  suffer  from  the  act  of  a  third 
person  he  shall  sustain  the  loss  who  has 
enabled  the  third  person  to  do  the  injury, 
does  not  apply   to  the  plaintiffs. 

Hamilton  Nat.  Bank  v.  Kve.  37  Ind.  App. 
464,  117  Am.  St.  Rep.  333,  77  N.  E.  295. 

The  draft  was  payable  to  "order,"  and 
not  to  "bearer,"  and  the  bank  was  put  upon 
inquiry  by  the  draft  itself. 

Norton,  Bills  &  Notes,  1893  ed.  S  159,  pp. 
233,  234:  Siraa  v.  United  States  Trust  Co. 
103  N.  Y.  472,  9  N.  E.  605. 

To  pay  the  draft  to  B.  B.  Haugan  would 
not  be  in  "due  course  of  business,"  because 
it  could  only  be  paid  in  due  course  to  the 
bank  itself,  and  the  mere  fact  of  possession 
would  not  give  B.  B.  Haugsn  the  right  to 
demand  payment. 

Cochran    v.    Stein,    118    Minn.    323,    41 


In  Sims  v.  United  States  Trust  Co.  supra, 
a  cheek  was  drawn  on  a  bank  payable  to  the 
order  of  the  defendant  trust  company,  with 
verbal  directions  to  a  messenger  to  whom 
it  was  given  to  deposit  the  check  with  the 
defendant;  but  the  messenger  took  a  cer- 
tificate of  deposit  payable  to  himself,  and 
afterwards  converted  the  money.  It  was 
held  that  the  trust  company  which  had  col- 
lected the  money  upon  the  check  was  liable 
to  the  drawer,  as  the  cheek  upon  its  face 
imported  that  the  ownership  of  the  money 
belonged  to  him,  and  the  use  of  the  defend- 
ant's name  as  payee  was  indicative  of  the 
drawer's  intention  to  place  the  money  .on 
deposit.  It  was  said  that  nothing  further 
than  this  was  inferable  from  the  language 
of  the  check,  which,  making  the  funds  pay- 
able only  upon  the  order  of  the  defendant, 
imposed  upon  it  the  duty  of  seeing  that 
they  were  not,  through  its  agency,  improp- 
erlv  disbursed   after  it   had   received  them. 

6n  the  other  hand,  in  Armstrong  v. 
American  Exch.  Nat.  Bank,  supra,  the 
court,  without  extended  discussion  of  the 
point,  held  that  the  fact  that  a  draft  was 
made  payable  to  the  order  of  the  bank  did 
not  charge  it  with  notice  that  the  holder 
was  not  its  purchaser  or  remitter;   and  a, 
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r,R.A.(N.S.)  391,  138  N.  W.  1037;  Schmidt 
V.  Carfield  Nat  Bank,  133  (f.  Y.  631,  33 
N.  E.  1084;  Norton,  Bills  II  Not«s,  S  15S, 
pp.  233,  234. 

Mc«sra.  Henry  A.  MorKan  and  John  P. 
D.  SfelKiicn  for  defendants: 

Tlie  defendant  bunk  cashed  the  draft  in 
:ood  faith  for  full  value  and  in  the  regular 
lOurse  of  buainese.  In  order  to  charge  a 
purchaser  with  notice,  it  is  not  sufficient 
10  charge  hint  witli  notice  or  knowledge  of 
facts  which  would  put  an  ordinarily  pru- 
dent ptTson  on  his  guard  or  on  inquiry.  He 
must  hH»c  knowledge  or  notice  of  such 
facts  that  his  failure  to  make  inquiry 
amounts  to  bad  faith. 

Park  T.  Winaor,  115  Minn.  25C,  132  N. 
W.  284;  Merchftnts'  Nat.  Bank  v.  McNeir, 
.11  Minn.  J23,  53  N,  W.  178;  Dekalb  Nat. 
Bank  v.  Thompson,  78  Minn.  351,  81  N,  W. 
Tijj;  Gate  v.  Birmingham,  04  Minn.  555,  ST 
X.  W.  6S»;  7  Cyc.  942;  note  to  McPherrin 
r.  TiUle,  44  r,.R.A.(S.S.)  395;  Cowing  v. 
.ytman,  71  N.  Y.  435,  27  Am.  Rep.  70; 
Wilson  T.  Metropolitan  Elev.  E.  Co.  120  N. 
V.  143,  17  Am.  St.  Rep.  625,  24  N.  E.  384; 
1  Dnn,  Neg.  Inst.  4tb  ed.  ^  775;  TTamilton 
V.  Vought,  34  N.  J.  L.  187. 

The  evidence  shows  conclusively  that  the 
n>«:ligence  of  the  plaint  ifTs  in  intrusting 
Mr.  Haugan  with  the  draft  without  advis- 
ing defendant  Lank,  either  independently 
or  by  words  on  the  draft,  was  the  sole  cause 
of  any  lofls  pluintifTa  may  have  sustained. 

TLmpaon  v.  Allen,  U9  N.   Y,  513,  44  N. 

[■ink  to  which  a  draft  payable  to  its  own 
order  was  presented  by  one  of  its  regular 
customers,  the  amount  of  the  draft  being 
placed  to  the  tatter's  credit  and  the  money 
paid  out  on  his  chccke,  was  regarded  as  a 
bona  Sde  purchaner  for  value.  The  previ- 
ous dealings  of  the  parties  and  the  sur- 
roonding  circumHtttnces  were  such,  however, 
u  to  tend  to  atlai'  suspicion  on  the  part 
or  the  bank  as  to  the  rights  of  the  holder 
to  the  draft. 

In  Bank  of  Venice  v.  Clapp,  17  C'al,  App, 
657,  121  Pac.  299,  the  court,  after  citing 
Ibe  case  of  Sims  y.  United  States  Trust  Co. 
lupra,  to  the  effect  that  where  checks  upon 
Mie  bank  payable  to  another  are  delivered 
to  a  third  person,  the  use  of  the  payee's 
name  indicates  the  drawer's  intention  to 
iodi;e  the  money  in  the  payee's  control,  said 
I^t  this  might  be  accepted  as  the  rule 
in  the  absence  of  any  other  agreement,  hut 
that  an  express  a^eement  must  control 
the  inference;  and  it  was  held  in  this  in- 
Mance  that  the  plaintiff  bank  to  whose  or- 
i'T  a  check  drawn  by  the  defendant  on  an- 
other bank  was  payable,  having  paid  out 
the  money  on  the  check  to  the  holder  there- 
of, a  third  party,  and  having  failed  to  real- 
ise on  the  checii  because  the  defendant  had 
'topped  payment,  could  recover  its  amount 
from  the  latter,  on  the  ground  that  the 
check  in  fact  belonged  to  the  third  party, 
1-R.A.1915B.  19 


£,  171;  American  Eieh.  Nat.  Bank.  v.  Ulm, 
21  Mont.  440,  54  Pac.  503;  Mann  v.  Dub- 
lin Cotton-Oil  Co.  91  Tei.  817,  45  S.  W. 
373. 

There  is  no  evidence  or  offer  to  prove 
that  the  Kensett  Bank  made  any  claim 
to  the  proceeds  of  the  draft  or  the  dispo- 
sition thereof,  or  that  inquiry  of  the  Ken- 
sett  bank  would  have  given  the  Emmona 
Bank  any  knowledge  of  the  claimed  instruc- 
tions on  the  part  of  the  plaintiffs. 

7  Cye.  942;  Donovan  v.  Fox,  121  Mo.  23U, 
25  S.  \V.  915;  Collins  v.  McDowell,  05 
Minn.  110,  07  N.  Y.  845;  Wilson  v.  Metro- 
politan Elcv.  R,  Co.  120  N.  Y.  145,  17  Am. 
St.  Rep.  025,  24  N.  E.  384. 

When  one  of  two  innocent  persons  must 
suffer  from  the  act  of  a  third  person,  he 
shall  sustain  the  loss  who  has  enabled  the 
third  person  to  do  the  injury. 

McWilliama  v.  Mason,  31  N.  Y.  20.1; 
WalBh  v.  Hartford  F.  Ins.  Co.  73  N.  Y.  5; 
Argeriiinfrer  v.  MacNaughton,  114  N.  Y. 
540,  11  Am.  St.  Rep.  687,  21  N.  E.  1022; 
State  ex  rel.  Carroll  v.  Coming  Sav.  Bank, 
139  Iowa,  338,  115  N.  W.  937;  Timpson  v. 
Allen,  14!l  N.  Y.  513,  44  N.  E.  171. 

As  t!ie  defendant  bank  was  conclusively 
shown  to  be  a  good -faith  purchaser  for 
value,  the  court  properly  excluded  the  evi- 
dence tcnilinp  to  show  a  defense  which  was 
available  only  between   tlie  plaintiffs  and 

First  Nat.  Bank  v.  Busch,  102  Minn.  363, 
113  N.  W.  898. 

it  having  lieen  given  to  and  received  by  him 
from  the  defendant  in  lieu  of  cash. 

A  case  bearing  upon  the  question  here 
considered  is  Weirick  v.  Mahoning  County 
Bank,  10  Ohio  St.  297,  in  wliich,  however, 
there  was  involved,  instead  of  a  draft  or 
check  payable  to  the  bank,  a  letter  ad- 
dre»sed  to  it,  and  stating  that  a  deposit 
to  its  credit  had  been  made  by  a  certain 
party  in  another  bank.  In  this  case  the 
defendant  gave  a  note  to  the  plaintiff  bank 
for  the  debt  of  a  third  party,  and  after- 
wards received  from  another  bank  in  which 
he  had  deposited  money  of  the  third  party 
a  letter  addressed  to  the  plaintiff,  stating 
that  its  account  had  been  credited  with  the 
sum  named,  deposited  by  the  defendant. 
The  letter  was  indorsed  in  blank  by  the  de- 
fendant, and  given  to  the  third  party  for 
deposit  with  tlie  plaintiff  for  credit  on  the 
note;  but  the  third  party,  through  misrep- 
resentation, obtained  the  money  from  the 
bank.  It  was  held  that  the  defendant  was 
liable  on  the  note,  as  the  circumstances 
were  not  snflicient  to  put  the  bank  on  In- 
quiry in  paying  the  money,  even  though  it 
knew  that  tlie  third  party  was  insolvent. 

Generally  as  to  rights  and  duty  of  one 
who  received  a  check,  or  note  payable  to  hit 
own  order  from  the  hands  of  one  not  a 
party  thereto,  see  note  to  Bowles  Co.  ». 
-larlc,  31  L.R.A.rN.S.)  613.         R.  E,  H. 
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Holt,    J.,   delivered   the   opinion    of    the 

The  plaintiffs  allege,  in  substance,  that 
on  or  about  February  21,  IBll,  one  B.  B. 
Haugan  was  soliciting  subscription b  for 
stuck  in  a  corporation  then  organized  by  him 
and  two  other  persons;  that  Ilaugan  repre- 
sented to  plaintiffs  tliat  tlie  corporation  bad 
an  option  on  certain  lands  in  Texas;  that 
until  the  corporation  should  procure  title 
to  tliese  lands  the  mane;  paid  for  suliscrip- 
tions  to  stock  should  be  deposited  in  the  de- 
fendant bank;  that  the  bank  and  its  cashier, 
the  defendant  Rasinussen,  on  February  25, 
1911,  knew  of  these  represcnt«tionE,  and 
that  subscriptions  were  tliue  obtained  and 
money  paid  thereon  coniiitionally;  that  on 
laat-nanied  date  plaintiffs  suhscriljed  for  20 
shares  of  stock  in  the  corporation,  and 
about  said  date  deposited  in  the  defendant 
bank  8600  by  draft  drawn  to  the  order  of 
and  delivered  to  the  bank  an  a  deposit  to 
pay  for  said  shares  of  stock  when  the  cor- 
poration should  obtain  title  to  the  Texas 
lands,  which  waa  to  be  acquired  on  June  1, 
1911;  that  said  Haugao  and  one  of  tlie 
other  two  Incorporators  and  officers  of  the 
corporation  absconded  about  March  1,  IDll; 
that  the  title  to  said  land  has  never  been 
acquired  by  the  corporation,  and  the  op- 
tion has  expired;  and  that  plaintifTs'  de- 
mand for  payment  of  the  JBOO  has  been  re- 
fused. The  defendant  Rasmuseen  demurred, 
and  the  demurrer  was,  by  a  verbal  order, 
sustained  at  the  time  the  case  was  reached 
f«>r  trial,  but  before  the  introduction  of  any 
testimony.  In  its  answer  the  bank  admits 
the  demand  for  the  money,  and  alleges  that 
B.  B.  Haugan  presented  at  its  banking 
house  in  the  usual  course  of  business  a 
$600  draft,  being  the  draft  referred  to  in 
the  complaint,  drawn  upon  the  Commercial 
National  Bank  of  Chica<!0  by  the  Kensett 
Bank  of  Iowa,  dated  Febrnary  25,  1011, 
and  payable  to  the  order  of  the  defendant 
bank,  and  that,  nt  the  request  of  Haugan, 
in  good  faith,  without  knowledge  or  notiec 
that  plaintiffs,  or  either  of  them,  claimed 
any  interest  in  the  draft  or  the  proceeds, 
the  defendant  bank  paid  the  full  sum  of 
3300  to  Haugan.  Other  allegations  of  the 
complaint  were  denied.  Plaintiffs  inter- 
posed a  demurrer  to  the  answer,  which  was 
overruled  by  a  verbal  order  at  the  same 
time  that  the  demurrer  of  the  defendant 
Rasmussen  was  submitted.  The  evidence  of 
the  alleged  agreement  between  plaintiffs  and 
Haugan  aa  to  how  the  proceeds  of  the  draft 
should  be  disposed  of  having  been  excluded, 
in  the  absence  of  any  proof  that  the  bank 
had  any  knowledge  thereof,  and  the  form 
of  the  draft  not  being  deemed  sufficient  no- 
tice to  charge  the  bank  with  negligence  in 
following  Haugan's  directions  in  paying  the 
L.R.A,1915B. 


money,  the  court  dismissed  the  case  on  the 
merits.  Thereafter  plaintiffs  moved  for  a 
Dew  trial,  alleging  various  errors,  among 
others  the  rulings  on  the  demurrers.  The 
court  granted  a  new  trial  upon  the  note 
ground  that  it  was  for  the  jury  to  say 
whether  the  fact  that  the  draft  was  made 
payable  to  the  defendant  bank  was  suffi- 
cient to  put  the  bank  "upon  notice  as  to 
the  character  of  tlie  transaction  between 
plaintiffs  and  Mr.  Haugan  .  .  .  which 
notice  upon  inquiry  would  have  led  to 
knowledge  that  Mr.  Haugan  was  not  en- 
titled to  the  proceeds  of  said  draft."  Both 
parties  appeal. 

There  is  nothing  to  plaintiffs'  appeal.  It 
is  clear  that,  having  obtained  what  tJiey 
asked — a  new  trial — they  are  not  aggrieved. 
If  the  record  shows  errors  which  necessitate 
a  new  trial,  the  order  will  stand,  although 
the  error  assigned  as  the  sole  ground  by  the 
court  for  its  action  should  he  no  error  at 
all. 

The  order  overruling  plaintiffs'  demurrer 
to  the  bank's  answer  is  not  appealable,  even 
if  it  could  be  said  to  be  embraced  within 
the  scope  of  the  notice  of  appeal.  But  we 
do  not  think  their  notice  is  so  framed  that 
the  rulings  on  either  demurrer  are  prop- 
erly before  us.  When  the  defendant 
Hasmusacn's  demurrer  was  sustained  he 
dropped  out  as  a  party,  so  that  the  subse- 
quent trial,  dismisaal,  and  order  granting 
a  new  trial,  did  not  affect  him.  Therefore 
the  only  question  for  review  relates  to  the 
correctness  of  the  order  granting  a  new 
trial,  challenged  by  the  appeal  of  the  bank. 

The  contention  of  plaintiffs  that  the  order 
is,  an  to  the  bank,  not  appealable,  is  not 
sound;  for  the  order  expressly  states  that  it 
waa  granted  exclusively  upon  an  error  oc- 
curring at  the  trial,  and  is  thus  within  the 
terms  of  the  statute.  Gen.  Stat.  1313,  § 
8001,  subdiv.  4. 

We  come,  then,  to  the  question  whether 
the  dismissal  on  the  merits  was  error.  The 
basis  of  plaintiffs'  csuae  of  action  is  per- 
haps somewhat  obscure.  It  is  alleged  that 
the  money  paid  fur  stock  subscriptions 
should  be  deposited  in  the  defendant  bank; 
but  there  is  no  allegation  that  it  was  the 
money  of  the  several  subscribers.  The  rea- 
sonable inference  is  rather  that  it  belonged 
to  the  corporation,  but  was  to  remain  in 
the  bank  until  the  title  of  certain  land  was 
acquired  by  it.  Nor  is  it  alleged  that  plain* 
tiffs'  subscription  waa  conditional.  The  gist 
of  the  allegations  is  that  plaintiffs  made  a 
special  deposit  with  the  bank  of  $600,  which 
to  pay  for  the  shares  of  stock  pur- 
chased by  them  when  the  corporation  ac- 
quired the  land  mentioned.  This,  however, 
not  deemed  material,  under  the  view 
taken  by  the  majority  of  the  court,  for  the 
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defendant  baiili  adiiiila  colleoting  tlie  draft, 
and  caBhing  it,  or   paying  the  prorcrda  to 
Haugan,  who  presentrd  the  same.    TIie  qui 
tion   is:      Waa   tht'rp   HUf&rient  evidence 
the  [act  that  the  draft  was  payable  to  t 
order   of   the   defendant    benk    to    put    the 
bank  on  inquiry  as  to  the  ownership  or  dia^ 
position   of   the  proeeeda,   ao  that   it  justi- 
iied  a  Bubmisaion  of  the  bank'a  liability  to 
the  jury  when   plaintiffs   reBted!     Nothing 
appeared  on  the  face  of  the  draft  diaclo*" 
plaintifTfl'    interest;    and   in   that   the   c 
at  bar    difTerB   from   Bristol   Knife   Co. 
First  Nat.  Bank,  41  Conn,  421,  19  Am.  I 
il7,  and  Sims  v.  United  States  Trust  Co. 
103  N.  y.  472,   9   N.   E.  805,  relied   on   by 
plaintilTs,    where   clieeka    made    payable    to 
the  bank    {held   liable)    indicated  who  was 
the  owner  of  the  funds.    We,  however,  think 
the  fact  that  the  draft  being  payable  to  the 
bank,  inatead  of  to  Haugan,  who  presented 
it  and   claimed   ownership,   was   bo   out   of 
the  ordinary  mode  of  doing  buaineaa,  if  Hhu- 
gao  was   entitled   to  the   proceeds,   tliat    it 
placed  a  duty  upon  the  bank  to  take  some 
precautiona   before   paying   out   the   monyy. 
It  la   therefore   considered    that   the   court 
erred  when  dismiaaing  the  case  on  the  mer- 
ita,  and  properly  granted  a  new  trial. 

The  writer  would  concur  in  thia  diapoal- 
tion  of  the  appeal  were  it  not  for  these  facts 
appearing;  Plaintiffs  pleaded  a  special  de- 
posit; they  intrusted  Haugan  to  make  it 
for  them  without  diacloaiDg,  on  the  face  of 
the  draft  or  otherwiae,  their  identity  or 
ownerahip  of  the  funds;  the  cashier  of  this 
bank  knew  Haugan.  knew  that  he  was  talc- 
ing Bubaeriptions  for  ahares  of  stock  and 
rreciviDg  payment,  having  himself  bought 
■nd  paid  Haugan  for  stock  a  few  days  be- 
fore; tbei:e  was  not  the  slightest  proof,  or 
offer  of  proof,  that,  had  the  defendant  bank 
communicated  with  the  drawer  hank,  any 
information  could  have  been  obtained  as  to 
plsintifls'  ownership,  or  alleged  agreement 
with  Haugan;  and  furthermore,  the  plain- 
lilT  Bjorgo  tefitilicd  that  Haugan  bought 
(he  draft  from  the  bank,  paying  therefor 
(a  the  extent  of  £300  with  the  personal 
cheek  of  Bjorgo  executed  and  delivered  to 
Haugan  in  payment  of  bis  part  of  the  stock 
subscription.  It  aeems  to  me,  taking  the 
whole  evidence  aa  it  stood  when  the  court 
Jismiased  the  case,  it  did  not  justify  a  re- 
covery.  Plaintifia  had  chosen  Haugan  to 
ilo  their  huainess  with  the  bank  without  dis- 
c-losing themselves:  the  bank  was  in  a  meas- 
ure juatifled  in  acting  on  hia  directions;  it 
undoubtedly  paid  out  the  money  in  good 
laith,  believing  Haugan  owned  it  or  had 
authority  to  oijtain  the  same;  and  I  think 
the  rule  "that,  when  one  of  two  innocent 
persona  must  suffer  from  the  act  of  a  third 
person,  he  shall  sustain  the  loss  who  ban 
I..R.A.]gi5B. 


should  protect  the  bank  here,  the  a 
in  the  very  similar  case  of  Timpaon  v 
Allen,  140  N.  Y.  513,  44  N.  E.  171,  when 
the  rule  waa  stated  aa  above  and  applied. 

On  both  appeals  the  order  of  the  court  ii 
alHrmed. 


NEW  MEXICO  SUPREME  COrRT. 

ABEt^  MARTINEZ,  Appt., 


(—  N.  M.  — ,  142  Pac.  020.) 


I   this 


,    the 


measure  of  damages  for  the  o 
personal  property  is  the  value  of  tbe  prop- 
erty at  the  time  of  conversion,  and  interest. 
Trial  —  iDstmctloti  —  damafrea. 

2.  An  inatruetion  in  auch  case,  which 
submits  to  the  jury  as  the  measure  of  dam- 
ages both  the  value  of  the  property  at  the 
time  of  conversion  and  the  value  of  ita  use 
during    the    time    of    its    detentioD,   is   er* 


(August  7,  1914.) 

by  defendant  from  i 

the  District  Court  for  Union  County 
in  plaintiff's  favor  in  an  action  brought  to 
recover  damages  for  convcraion  of  certaEn 
property  conveyed  by  a  bill  of  aale,  and  for 

Ueadnotea   by  Pabkib.  J. 

Xote.  —  Value  of  une  of  pro])prfjf  an  ele- 
ment or  meamire  of  damageB  in  ac- 
tion for  convernlon  of  pemonal  prop- 
ertj/. 

Hia  note  U  coneernwl  with  damages  for 
use  of  converted  property,  and  not  with 
damages  for  detention  of  such  property, 
and  is  limited,  therefore,  to  cases  involv- 
ing actions  for  the  value  of  converted  prop- 
erty, and  doea  not  include  caeee  where  the 
property  has  been  returned  to  the  owner, 
or  where  the  action  itself  is  brought  for  the 
purpose  of  recovering  the  specific  property. 

Practically  all  the  courta  seem  to  be  in 
harmony  with  Mahtinez  v.  Vigil  in  holdinj:. 
as  a  general  proposition,  that  tbe  value  of 
the  use  of  converted  properti'  ia  not  recov- 
erable as  damages  in  an  action  for  conver- 
sion. Tatum  V.  Manning,  9  Ata.  144  (use 
of  Hiave);  McGowan  v.  Lynch,  151  Ala. 
4.'>8,  44  So.  573  (use  of  mare)  ;  Blaisdell  v. 
Scally,  84  Mich.  149.  47  N.  W.  585  (use  of 
piano  in  continuing  musical  education): 
Hinds  V.  Terrv,  Walk.  (Miss.)  80  luse  of 
slave)  ;  Polk  i.  Allen.  10  Mo.  467  (hire  of 
slave)  ;   Funk  v.  Dillon,  21   Mo.  294   (aerv- 
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the    cancdHtion    of    the   bill   of   sale.      Re- 

Tfae  facts  are  stated  in  the  opinion. 

Mr.  J.  Lealiy,  far  appellant: 

If  damages  could  be  allowed  at  all  for 
the  alleged  fonvereion,  the  same  would  con- 
sist  of  the  roabonable  value  of  the  property 
at  the  time  of  the  unlawful  convernion,  if 
Buch  there  waa.  as  disclosed  by  the  evidence, 
and  legal  intereat  thirreon  to  day  of  trial. 

13  Cyc.  ITO;  Sutherland,  Damages,  ^d  ed. 
S  lOS;  Edwards  v.  Beebe,  48  Barb.  106; 
Cunuingliam  v.  Sugar,  0  N.  M.  103,  41)  Pac. 
010. 

When  plaintiff  sued  for  the  value  of  the 
property.  It  was  error  to  alloiv'  damages  for 
the  use  thereof. 

Sherman  v.  Clark,  24  Minn.  37;  Barney 
T.  Douglas,  22  Wis.  4U4. 

Mr.  HmrIi  J.  Collins,  for  appellees 

The  general  rule  for  the  measure  of  dam- 
ages for  the  wrongful  detention  of  personal 
property  is  the  value  of  the  use  of  that 
property  during  the  detention,  coupled  with 
tlic  actual  value  of  the  property  if  not  re- 


Hpyt  V.  Fuller,  43  C.  C.  A.  466,  104  Fed. 
192;  Fullcrton  Lumber  Co.  v.  Spencer,  81 
Iowa,  549,  46  X.  W.  I05S;  Charobers  v. 
Upton.  34  Fed.  473;  DePalma  v.  Wehtmas, 
15  N.  M.  08,  24  L.R.A.(N.S.)  423,  lOS  Pae. 
782;  Arkansas  Valley  Ij^nd  *  Cattle  Cft  ». 
Mann,  130  U.  S.  68.  32  L.  ed.  854,  9  Sup. 
Ct.  Rep.  458;  Pridgin  v.  Strickland,  8  Tex. 
427,  53  Am.  Dec.  124;  McC'arthy  v.  Ca- 
lirera,  17  Tex.  829. 

Purker,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  for  damages  tor  the 
conversion  of  the  sheep,  cattle,  and  horses 
which  were  conveyed  by  a  certain  bill  of 
sale,  the  cancelation  whereof  is  also  sought 
in  the  same  proceeding.  There  was  an  at- 
tachment issue  in  the  case,  and  counsel  have 
devoted  much  of  their  briefs  to  questions 
arising  upon  the  sufficiency  of  the  amended 
attachment  affidavit.  We  do  not  under- 
stand the  materiality  of  the  discussion,  for 
the  reason  that  no  judgment  was  rendered 
upon  the  attachment  issue.  There  la  a  re- 
cital in  the  judgment  that  the  court  had  di- 


Div.  457,  HI  N.  ¥.  Supp, 
rollers,  awedge,  and  caulking  tools};  Hof- 
reiter  t.  Schwabland,  72  Wash.  314,  130 
Pae.  364   (use  of  house). 

This  rule  is  baaed  on  the  fiction  that  the 
owner  parts  with  his  title  at  the  time  of 
conversion,  and  that  the  measure  of  dam- 
ages should,  therefore,  be  the  value  of  the 
property  at  the  time  of  conversion,  together 
with  interest  thereon. 

Thus,  the  abstract  of  the  imreportcd  case 
of  Levi  V.  Stallard,  6  Ky.  L.  Rep.  056,  says: 
"In  actions  for  conversion  of  personal  prop- 
erty the  value  of  the  property  at  the  time 
of  its  conversion,  with  interest,  is  the  gen- 
eral and  recognized  rule  for  measuring  dam- 
ages. The  plaintiff  cannot  recover  the  value 
of  the  property  and  also  the  value  of  its 
use  by  the  defendant.'' 

And  in  Texarkana  Water  Co.  v.  Kizer, 
—  Tex.  Civ.  App.  ~.  63  S.  W.  913.  an  ac- 
tion for  tlie  conversion  of  a  pipe  line,  it  is 
held  that  tlie  proper  measure  of  damages  is 
the  value  of  the  property,  with  interest; 
and  that  no  circumstance  i»  shown  why 
damages  sliould  be  assenscd  for  rent  for 
such  uroperty. 

And  under  a  Code  provision  limiting  the 
recovery  tor  conversion  to  tlie  value  of  the 
property  at  the  time  of  the  conversion,  no 
recovery  can  be  had  for  the  use  of  con- 
verted horses.  Lvnoh  v.  McOhan,  7  Cal. 
App.  132,  n3  Pac.  1044. 

A  slightly  difl'ercnt  rule  is  laid  down  in 
Cutler  v.  James  Goold  Co.  43  Hun,  516, 
where  it  is  lietd  that  an  allowance  of  dam- 
ages for  the  use  of  a  converted  carriage  up 
to  the  time  of  the  decision  is  improper,  and 
that,  "assuming  that  its  place  could  rea- 
sonably have  been  supplied  by  another,  the 
value  *of  the  use  as  damages  In  this  case 
L.R.A,191BB. 


should  .  .  .  have  b«en  limited  to  a  rea- 
sonable time  within  which  to  do  that,  aft^ 
the  sale  of  the  carriage  was  made  by  the 
defendant." 

In  Sunnv  South  Lumber  Co.  v.  Neimeyer 
Lumber  Co.  63  Ark,  208.  38  S.  W.  902, 
where  an  owner  of  a  sawmill  and  machinery 
made  such  use  of  it  as  amounted  to  eon- 
version  of  the  interest  of  one  who  held  a 
mortgage  thereon,  damages  for  the  rental 
thereof  were  refused  on  the  ground  of  the 
of  possession. 

ter  of  right. 

But  there  seem  to  be  grounds  for  an  ex- 
ception to  the  general  rule  in  a  case  where 
the  plaintiff  in  the  action  of  conversion  is 
entitled  only  to  the  use  of  the  property. 

Thus  it  is  held  in  llickok  v.  Buck,  22  Vt. 
149,  that  where  the  owner  of  a  farm,  who 
has  contracted  to  furnish  his  lessee  with  a 
horse  during  the  term  of  the  lease,  takes 
the  horse  away  from  his  lessee,  the  lessee 
may  recover,  in  an  action  of  trover,  the 
value  of  the  use  of  tlie  horse  for  the  re- 
mainder of  the  term  of  the  lease. 

A  second  exception  is  made  in  Arwine  v. 
Arwine,  3  Tex.  App.  Civ.  Cas.  (Willson) 
103,  on  the  ground  of  the  wilful  commls 
sion  of  the  tort,  in  which  case  it  is  held 
that  where  mules  are  taken  from  the  ven- 
dee's possession  secretly  in  the  night  by 
the  vendor,  who  has  parted  with  title  there- 
in, the  circunistancei  constitute  legitimate 
grounds  for  assessing  the  reasonable  value 
of  their  use  as  a  part  of  the  damage. 

And  formerly  an  excepti<Hi  was  mn  Ic  in 
case  of  the  conversion  of  slaves. 

Thus  it  is  said  in  Banks  v.  Hatton,  I 
Xott  4  M'C,  221.  that  "in  the  action  of 
trover  the  correct  measure  of  damages  is 
the  value  of  the  property  and  interest  there- 
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rected  judgmeot  upon  the  attaohment  is- 
Bue,  but  we  lind  no  auch  judgment  in  the 
record.  The  jury  rendered  a  verdict  in 
favor  of  the  plaintifl  upon  all  the  isBUfs  In- 
volyed,  but  the  court  rendered  aimply  an 
ordinary  judgment  for  $3,000.  which  was 
the  amount  of  damages  awarded  by  the 
jury.  It  therefore  becomea  iraniatiirial  to 
inquire  into  the  iiiflicicncy  of  tlie  attach- 
tneDt  affidavit. 

The  cancelation  of  the  bill  of  aale  was 
Bougbt  on  the  ground  that  the  same  wag  ob- 
tained from  appellee's  decpdent  when  be  was 
non  compos  mentis;  that  he  received  no  con- 
sideration for  the  conveyance,  and  that  the 
same  was  obtained  by  defendant  and  ap- 
pellant with  full  knowledge  of  plaintiff's 
incapacity,  and  with  the  object  of  overreach- 
ing faim  and  obtaining  the  property  for  hia 
own  lue  and  advantage;  that,  upon  receiv- 
ing the  bill  of  Bale,  appellant  recorded  the 
same  and  converted  the  property'  to  hia 
own  use.  It  was  alleged  that  the' value  of 
the  uae  of  the  property  during  the  time  it 
was  held  by  appellant  was  Sl.OOO,  and  re- 
covery  was   sought   for   the   aame,   aa   well 


at  the  value  of  the  property  at  tlie  time  of 
conversion.  After  the  filing  of  the  amend- 
ed complaint,  the  plaintiff  died,  and  the 
present  plaintiff  and  appellee,  aa  adminis- 
trator of  his  estate,  was  substituted. 

The  appellant  complains  of  the  rule  as  to 
the  measure  of  damages  which  was  sub- 
mitted to  the  jury  by  the  court,  and  which 
is,  as  stated  in  the  eighth  inBtruction,  as  fol- 
lows: "In  fi.vi.ig  the  amount  of  aald  dam- 
ages, yon  should  take  into  consideration 
the  reasonable  value  of  said  property  at  the 
time  it  waa  so  taken,  and  bIbo  the  reason- 
able value  of  its  use  from  that  time  until 
now,  and  allow  plaintiff  such  a  sum  as,  in 
the  exercise  of  sound  discretion,  you  may 
believe,  from  all  the  facts  and  circumstances 
in  evidence,  will  be  a  fair  and  just  compen- 
sation for  the  taking  and  detention  of  said 
property." 

This  instruction  was  clearly  erroneous. 
Conversion  of  personal  property  amounts  to 
an  attempt,  on  the  part  of  the  person  doing 
the  act,  to  wrongfully  transfer  the  title  to 
himself.  Tlie  bringing  of  an  action  of 
trover   amounts   to   an   action   on   the   part 


on;   or,  if  the  action  be  for  thi 
of  negroes,  the  value  of  their  labor,  in  ad- 
■  dition  to  the  value  of  the  negroes." 

This  rule  is  supported  in  the  following 
cases:  Sehley  v.  Lyon,  6  Ga.  530;  Clements 
V.  Glass,  23  Ga,  31).i;  Buford  v.  Fannen, 
1  Bay,  273,  1  Am.  Dee.  81.".  lobiler)  ;  Prid- 
gin  V.  Strickland,  8  Tex.  427,  53  Am.  Dec. 
124. 

Still  another  exception  ia  found  in  Texas 
in  caars  where  the  value  of  the  use  of  the 
ranverled  property  exceeds  the  amount  of 
interest  allowed  by  the  general   rule. 

In  upholding  a  verdict  for  the  value  of 
a  wagon  and  its  use,  the  court  in  Moore  v. 
King,  4  Tes.  Civ.  App.  307.  23  S,  \V,  484, 
-«»ys:  "The  ver.v  fart  that  interest  upon 
the  -value  is  allowed,  which  is  now  generally 
admitted  by  all  of  the  authorities,  is  upon 
the  theory  that  it  is  equivalent  to  the  use 
of  the  property  detained.  When  the  facts 
of  the  given  case  abow  that  juat  coni[ieuBa- 
tion  for  detention  or  use  of  the  property 
is  more  than  the  rate  of  interest  allowed  by 
the  genera!  rule,  why  should  not  the  rea- 
son for  an  application  of  the  general  rule 
e^ase,  and  that  value  of  detention  and  use 
of  the  property  be  ascertained  to  the  ex- 
t^it  that  compensates  the  injured  party. 
and  which  results  as  the  proximate  conse- 
quences of  the  trespasser's  wrongful  act?" 

So.  in  Waller  v.  Hail,  —  Te.x.  Civ.  App, 
— ,  46  S.  W.  S-2,  an  action  for  the  conver- 
sion of  a  mule,  it  is  said:  "The  ordinary 
measure  of  damagea  in  eases  of  eoni'eraion 
in  the  value  of  the  property  at  the  date  of 

where  it  la  alleged  and  proved  that  a  parly 
has  been  deprived  of  the  use  of  the  prop- 
iTty.  the  value  of  the  uae  will  be  allowed 
instead  of  interest." 

And  see  Pridgin  v.  Strickland,  supra. 
I,.R  A.iniSB. 


Even  in  cases  where  It  may  be  permla- 
sible  to  assess  damages  for  the  use  of 
property,  recovery  cannot  be  liad  both  of 
the  highest  value  of  the  converted  property 
between  the  time  of  conversion  and  the  trial 
and  the  value  of  the  use  of  the  propertv 
during  such  time.  Hair  v.  Liltlc,  28  Ala. 
236;  Jaques  v.  Stewart,  Rl  P.a.  HI,  OS.  E. 
815:  Langdale  v.  Bowden,  1.19  Oa.  324,  77 
S.  E.  172. 

The  exception  aa  applied  by  the  Texas 
cases  aeems  to  accord  with  practical  justice 
and  e<iuity  in  the  circumstances  which 
evoke  it.  Xor  does  it  aeem  that  tlie  theorv 
that  the  owner  parts  with  his  title  at  the 
time  of  the  conversion  should  form  an  in- 
superable objection  to  the  e\ee])tion.  since 
that  theorj-  resta  upon  the  fiction  of  rela- 
tion back  from  the  time  the  plaintiff  eltvta 
to  treat  the  taking  as  a  convcrnion  to  the 
time  of  the  taking,  and  that  fiction  aliould 
yield  in  the  exeeptioiiHl  ca><e  when  the  value 
of  the  use  of  the  property  between  the  time 
of  taking  and  elei^ion  to  treat  it  as  a  con- 
version esceeds  the  interest  on  the  value  of 
the  property  during  that  time.  Doubtless 
however,  the  exception  should  not  he  ap- 
plied so  as  to  permit  the  recovery  of  the 
excess  of  the  value  of  the  uae  of  the  prop- 
erty over  the  interest  unless  the  plaintiff's 
loss  of  that  excess  may  be  regarded  as  the 
proximate  result  of  the  taking  of  the  prop- 
erty by  the  defendant,  rather  than  of  the 
plaintiff's  fault  in  failing  to  replace  the 
property  promptly  Unless  such  an  excep- 
tion is  allowed,  thei'e  ia  apparently  no  wav 
adequately  to  compensate  one  whose  lade 
of  capital  prevents  him  from  replacing  the 
converted  properhr  until  he  has  recovered 
its  value  frqm  defendant,  without  depriving 
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of  the  owner  to  ratify  that  which  was  be- 
fore illegal,  and  to  make  it  legal.  The  title 
then  passes  completely  aa  of  the  date  of  the 
illegal  taking.  Ilenoe  the  rule  that  the 
measure  of  damages  for  conversiou  is  th« 
value  of  the  property'  at  the  time  of  con- 
version, with  interest.  2  Scdgw.  Damages, 
nth  ed.  S  493i  4  Sutherland,  Damages,  3d 
ed.  §  1109;  13  Cyc.  170;  Cunningham  v. 
Sugar,  9  N.  M.  105,  49  Pac.  910. 

When,  however,  the  property  ia  returned 
to  the  owner,  either  voluntarily,  or  at  his 
suit,  or  by  purchase  by  him,  an  entirely- 
different  principle  intervenes.  In  that  case 
compensation  to  him  would  be  measured, 
not  by  the  value  of  the  property  attempted 
to  be  converted,  but  by  the  deterioration  in 
value,  if  any,  between  the  time  of  the  illegal 
taking  and  the  return  to  tlie  owner,  the  rea- 
Bonable  value  of  its  use,  if  it  was  of  such 
a  character  as  to  be  valuable  for  use,  dur- 
ing the  period  of  detention,  costs  and  ex- 
penses in  recovering  the  same,  and  perhaps 
other  items  in  special  circumstances.  -  In 
this  way  the  injured  owner  would  be  fully 
compensated,  and  this  is  always  the  object 
of  the  Uw. 

The  two  principles  above  stated  are  neces- 
sarily  antagonistic  and  can  have  no  con- 
current application  in  any  given  case.  If 
an  owner  electa  to  ratify  a  conversion  of 
his  property,  and  thus  effect  a  transfer  of 
the  title  thereon  to  the  trespasser,  he  no 
longer,  owns  the  property,  has  no  right  to 
Its  use,  and  is  damaged  only  to  the  e:ctent 
of  its  value  and  interest.  If,  on  the  other 
hand,  he  disavows  the  attempted  conver- 
sion and  recovers  the  property,  it  was  his 
property  all  the  time,  and  he  may  recover 
for  loas  of  its  use,  if  valuable  for  use,  dur- 
ing the  time  of  its  detention.  He  cannot 
have  both  tiic  value  of  the  property  at  the 
time  of  the  conversion  and  the  value  of  its 
use.  This  would  seem  to  be  clear  on  rea- 
son, and  is  aupporte<l  by  authority. 

"Ordinarily  the  plaintiff  cannot  recover 
the  value  of  the  use,  because  he  recovers  the 
value  of  the  property  as  of  the  time  when 
it  was  taken  from  his  possession,  very  much 
as  it  it  were  the  case  of  a  forced  sale.  Con- 
sequently it  is  error  to  render  judgment  for 
rent  or  hire."  2  Sedgw,  Damages,  fttli  ed. 
i  493a. 

"Although  tfae  conversion  generally  de- 
prives the  owner  of  the  property,  it  does 
not  necessarily  do  so.  The  property  may, 
on  return  by  the  wrongdoer,  be  accepted. 
In  that  case,  of  course,  the  measure  of  dam- 
ages is  not  the  whole  value  of  the  property, 
but  compensation  for  the  injury  done  to 
the  property,  which  would  usually  be  the 
value  of  the  use  or  interest  on  the  value  of 
the  property  while  it  was  withheld  from  the 
L.R.A.lBl.'iR. 


plaintiff,  together  with  the  d 

its  market  vatiie,  if  any."    Id.  g  494. 

'The  reason  of  the  rule  that  the  value  of 
the  goods,  with  interest,  is  the  measure  of 
damages  where  the  property  has  not  been 
restored  to  the  owner  is  that  such  value  ia 
equal  to  the  goods  themselves;  and  interest 
thereon  is  the  legal  damage  for  withholding 
such  value.  But,  where  the  property  is  re- 
turned to  the  owner,  tlie  reason  for  allow- 
ing interest  ceases  after  that  time;  and,  in 
place  of  interest  for  its  previous  detention, 
compensation  for  the  use,  if  valuable,  should 
be  allowed."  4  Sutherland,  Damages,  3d 
ed.  §  1139. 

In  Texarkana  Water  Co,  v.  Kizer,  —  Tex. 
Civ,  App.  — ,  63  S.  W.  913,  it  is  said: 
"The  court  erred,  however,  in  rendering  a 
judgment  for  the  sum  of  Sl,250,  when,  by  it* 
findings,  the  value  was  only  J],200.  There 
was  also  error  in  rendering  judgment  for 
$80  as  rents  for  said  property  after  the 
bringing  of  said  suit.  Ordinarily  the  mea- 
sure of  damages  for  wrongful  conversion  of 
property  is  its  value  at  the  date  of  eon- 
version,  with  legal  interest  from  that  date." 

In  Ewing  v.  Blount,  20  Ala.  694,  followed 
in  Kenfro  v.  Hughes.  60  Ala.  581,  it  is  said: 
"The  reason  of  the  rule  that  the  value  of 
the  goods,  with  interest,  is  the  measure  of  , 
damages,  where  the  property  has  not  been 
restored  to  the  owner,  is  founded  on  the 
idea  that  the  value  of  tlie  goods  recovered 
is  equal  to  the  goods  themselves;  and  in- 
terest on  that  value  is  the  legal  damages 
resulting  from  withholding  such  value. 
But,  when  the  property  is  returned  to  the 
owner,  then  the  foundation  for  allowing 
interest  ia  gone,  for  its  value  cannot  he  re- 
covered ;  and  we  must  then  consider  the 
plaintiff  as  the  owner  of  the  property,  who 
has  been  wrongfully  deprived  of  its  use  for 
a  time.  Consequently  no  other  rule  will  do 
complete  justice  than  to  allow  e  recovery 
of  dajiiages  equal  to  the  loss  sustained ;  and 
this  can  only  be  done  by  allowing  damages 
equal  to  the  value  of  the  use  or  service  of 
the  property." 

See  also  Cutler  v.  James  Goold  Co,  43 
Hun,  518;  Pierce  v.  Benjamin,  14  Pick. 
356,  25  Am.  Dec.  396;  Curtis  v.  Ward.  20 
Conn.  204. 

In  considering  the  general  rules  above 
mentioned,  it  is  to  be  borne  in  mind  that 
they  are  not  inflexible,  and  that  they  ad- 
mit of  certain  more  or  less  well-defined  ex- 
ceptions. The  object  of  any  rule  is  to 
alTord  just  compensation  for  the  injuries 
received  by  the  plaintilT,  Thus,  articles 
having  no  market  value,  but  having  special 
value  to  the  owner,  may  be  valued  accord- 
ing to  the  latter  standard.  Articles,  the 
value  of  which  are  subject  to  great  and 
rapid   fluctuation,   may   be   assessed   at  tb« 
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liighrat  value  betivetn  the  time  of  convcf' 
sloD  and  the  time  of  bringing  unit,  accnrd- 
iog  to  the  doctrine  in  some  statea.  Work 
•nimals  and  vehiclee  having  a  daily  eara- 
ing  rapacity  furnish  reason  [or  awarding 
turn pcusat ion  according  to  the  value  of  their 
use,  in  !onie  of  the  states.  Many  other 
specisl  circumstances  might  authorize  a  de' 
parture  from  the  general  rules  above  men- 
tioned, but  it  is  sufficient  to  say  ttuit  in 
this  case  no  such  special  circumBtances  arc 
shown,  and  that  therefore  the  general  roles 
»pply. 

We  have  e.ia mined  the  cases  cited  by 
i^Diinsel  for  appellee,  and  find  that  they  all 
are  caacs  where  the  property  had  been  re- 
turned to  the  owner,  and  the  question  was 
KB  to  the  value  of  their  uBe  during  the  pe- 
riod of  detention,  or  are  cases  otherwise 
different  in  circumstances.  They  therefore 
have  no  application  to  this  case;  the  prop- 
erty here  not  having  been  returned  by  the 
alleged  trespasser. 

It  follows,  from  the  foregoing,  that  the 
trial  court  committed  error  in  submitting 
to  the  jury  a  measure  of  damages  which 
included  both  the  value  of  the  property  at 
the  time  it  was  converted  and  the  value  of 
its  use  during  the  period  of  detention. 

For  the  reasona  stated,  the  judgment  of 
the  lower  court  will  be  reversed,  and  the 
cause  reoiandod,  with  instructions  to  award 
a  new  trial;   and  it  is  so  ordered. 


Roberts,  C'h.  J.,  a 


[  Hnnna,  J.,  c^ 


W.  A.  SAWYER,  Appt, 

J.  E.  WILKINSON. 
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work  to  return  it  in  as  good  condition  as 
when  he  received  it  does  not  render  hira 
liable  for  ita  accidental  deatruction  by  (ire, 
in  the  absence  of  anything  to  show  fault  or 
negligence  on  liiH  part. 

IKeptember  16,  1914.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Hyde  County 
in  his  favor  for  a  leas  aum  than  claimed  in 
an  action  brought  to  recover  the  value  of 
property  which  defendant  had  hired  from 
plaintiff  for  a  period  of  two  weeks,  and 
which  was  accidentally  destroyed  by  tire 
during  tiiat  time.     Aftirmcd. 

Statement  by  Brown,  J.; 

This  is  a  civil  action,  tried  before  Fer- 
guson, Judge,  spring  terra,  191*,  Hyde  coun- 
ty, superior  court,  upon  theae  iasues: 

(1)  Did  the  defendant  contract  with  the 
plaintiff  that  he  would  return  and  deliver  to 
plaintiff  at  the  end  of  two  weeks  the  muls 
and  harness  in  as  good  condition  as  he  re- 
ceived them,  as  alleged?    Answer:     Ves. 

{2j  Did  the  defendant  comply  with  said 
contract  1     Answer :     Ko. 

(3)  What  was  the  value  of  said  mule  and 
harnessT  Answer:  Mule  tlOO  and  harness 
«5. 

{4)  Was  said  mule  and  harness  de- 
stroyed by  the  negligence  of  the  defendant! 
Answer:     No. 

The  plaintiff  tendered  judgmeut  for  $103, 
which  his  honor  refused  and  rendered  judg- 
ment against  the  defendant  for  the  sum  of 
95  and  costs-  The  plaintiff  excepted  and 
appealed. 

Meserg.  S.  S.  Mann  tmd  Ward  £ 
Tlrampson.  for  appellant: 

Plaintiff  was  entitled  to  recover  for  the 
mute. 

Roberttion  v.  Plymouth  Lumber  Co.  165 
N.  C.  4,  80  S.  E.  894;  Sprinkle  v.  Brimm, 
144  N.  C.  401,  12  L.E.A.(N.S.)   679,  57  S. 


It'ote.  'i- Llabltlty  of  bailee  under  tipecial 
terma  of  contract  for  care  or  return 
of  mibject  of  bailment. 

I.  In  general,  296. 
II.  Express  contract  to  return   property. 

a.  In  eeneral,  296. 

b.  Hiring  of  slaves,  297. 

III.  Contract   to   return   or   pay   for  prop- 

erty, 2D8. 

IV.  Contract    for    return    of    property    in 

good  condition,  or  ol   similar 

%.  In  general,  298. 
b.  Hiring  of  vessels,  300. 
V.  Contract  to  he  "responsible"  for  prop- 
erty, 301. 
VI.  Contract  to  insure  property,  302. 
L.R.A.1915B. 


VII.  Particular  applications  of  special  con- 

a.  Agistment,  302. 

b.  Banks,  304. 

c.  Cold  storage,  304. 

d.  Hiring  of  animals,  304. 

e.  Hiring  of  railroad  cars,  305. 

f.  Private  carriers,    305. 

g.  Public  cxhibitiouB  or  fairs,  305. 
h.  Slaves,  305. 

i.  Vessels,  306. 

j.  Warehousemen,   306. 

k.  Miscellaneous,  306. 

Cases  dealing  with  the  rights  and  lia- 
bilities of  common  carriers  and  innkeepers 
as  bailees  are  excluded  herefrom. 

As  to  presumption  and  burden  of  proof  aa 

.o(w' 
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E.  148;  Robinson  v.  Threadgill,  33  X,  C.  (13 
Ired.  L.)  3«. 

Mussi's.  Si>enL'er  it  Spencer,  John 
Tooler.  and  Ward  &  Grliiies,  for  appel- 

Xlie  contract  of  hirint;  contained  no  more 
than  the  law  raised  by  implication;  to  nit, 
to  return  the  mule;  and  his  return  is  ex- 
cused by  an  intervening  i  in  possibility  to 
perform  which  operates  as  a  release  from 
the  obligation  of  tbe  contract. 

Seevers  v.  Gabel,  04  Iowa,  75,  27  L.R.A. 
733,  53  Am.  St.  Rep.  381,  at  N.  W.  880; 
Stewart  v.  Stone,  14  L.R.A.  "218,  and  notca, 
127  N.  Y.  500,  28  N.  E.  5«o;  Grady  v. 
Schweinler,  16  Ann,  Cas.  102,  note;  5  Cyo. 
204;  Howeth  v,  Anderson,  25  Tex.  557,  79 
Am.  Dec.  538;  Miller  v.  Morris,  55  Tex. 
412,  40  Am.  Rep.  814;  Pratt  i.  Wadding- 
ton,  21  Ann.  Caa.  843,  note;  Fortune  v. 
Harris,  51  N.  C.   (6  Jones,  L.)   632,  1  Am. 


I  Xfg.  Cas.  708;  Chaffin  v.  LauTcnec,  50  N, 
I  C.  (0  Jones,  L.)  179;  Henderson  v.  Bessent, 
I  68  N.  C.  224,  1  Am.  Neg.  Cas.  925;  Heath- 
■  cock  V,  Pennington,  33  X.  C.  (11  Irod.  L.) 
640;  Stone  v.  Case,  34  Ukla.  5,  43  L.R.A. 
!  (X.S.)    1108,  124  Pac.  060. 

Brown,  J.,  delivered  the  opinion  of  the 

I  The  plaintiEF  hired  a  mule  to  the  defend- 
I  ant  for  plowing  purposes  for  a  period  ol 
two  weeks.  The  evidence  tends  to  prove, 
and  the  jury  have  found,  tliat  the  defendant 
contracted  that  he  would  return  the  mule 
at  tbe  end  of  two  weeks  in  as  good  condi- 
tion as  he  received  it.  Before  the  expira- 
tion of  two  weeks,  the  mule,  together  with 
some  of  the  defendant's  stock,  was  burned 
to  death  by  a  fire,  which  burned  the  de- 
fendaut's  stables.     It  is  admitted  that  the 


to  care  or  negligence  in  respect  to  subject  of 
bailment,  see  note  to  Stone  v.  Case,  43 
L.R.A.(>f.S.J   1168. 

I,  In  general. 
In  Kettle  v.  Bromsall,  Willea,  Rep.  118,  it 
is  said  that  if  goods  are  delivered  to  be  kept 
safely,  though  the  bailee  is  robbed  uf  them, 
detinue  will  lie  against  him;  but  if  the 
goods  are  delivered  to  him  to  take  care  of 


is  Southcote's  Case,  4  Coke,  83b. 

And  in  2  Blackstone  Commentaries,  453, 
it  is  said  that  it  the  bailee  '-undertakes 
specially  to  keep  the  goods  safely  and  se- 
ciircly,  be  is  bound  to  take  tbe  same  care 
of  them  as  a  prudent  man  would  take  uf  his 
own."  The  above  is  quoted  with  approval  in 
Foster  V.  Eases  Bank,  17  Mass.  470,  0  Am. 
Dec.  108.  1  Am.  Neg.  Cas.  502. 

As  a  possible  ground  of  distinction  and 
reconciliation  between  cases  holding  tbe 
bailee  liable  on  an  express  undertaking  for 


to  be  performed  thereon,  it  was  said  in 
Jaminet  v.  American  Storage  £  Moving  Co. 
100  Mo.  App.  257,  84  S.  W.  128:  "That 
when  property  is  bailed  for  hire  to  a  party 
who  is  to  do  something  with  it  for  the 
bailor, — -like  trnnaporting  it, — an  agreement 
to  do  so  safely  is  refern^d  to  tiie  task  to  be 
performed,  and  held  to  mean  no  more  than 
that  skill  and  care  will  be  devotnl  to  that 
task;  but  when  the  bailee  is  not  employed 
to  do  anything  with  the  property,  yet 
nevertheless  hinds  himself  to  return  it 
Rnfely,  the  obligation  is  taken  to  be  general, 
and  without  exception,  as  none  is  named, 
and  there  is  no  particular  undertaking  in 
regard  to  the  property  to  which  the  obli- 
gation  to  return  in  safety  can   he  referred 


II.  Ejrprem  e 


trart  to  rclum  property. 


a.  In  general. 

In  the  ordinary  contract  of  bailment,  it 
would  seem  that  by  a  mere  promise  on  the 
part  of  the  bailee  to  return  the  property 
the  parties  do  not  intend  that  he  should  in- 
cur a  greater  obligation  than  the  law  would 
other\vise  imply.  And  it  has  been  general- 
ly so  held. 

For  instance,  a  mere  verbal  promise  by 
one  who  hired  a  wagon  for  a  month  to  re- 
turn the  same  at  the  end  of  the  month  in 
good  order  was  held,  in  Field  v.  Brackett, 
56  Me.  121.  not  to  render  the  hirer  liable 
where  the  wagon  was  stolen  during  the 
month  without  his  negligence.  The  agree- 
ment was  regarded  as  imposing  on  the  bailee 
only  the  ordinary  obligation  in  cases  of 
bailment,  and  not  as  rendering  him  an  in- 
surer against  losses  occurring  without  bis 
fault. 

And  a  provision  in  a  charter  party  that 
the  cbarterer  would  use  the  boat  in  a  cer- 
tain manner,  "and  return  her  to  the  owner" 
at  a  certain  place,  was  construed  in  Lake 
Michigan  Car  Ferry  Tratisp.  Co,  v.  Crosby, 
107  Fed.  723,  as  a  mere  expression  of  tiie 
obligation  to  return  the  boat  which  would 
otherwise  be  implied,  and  not  as  rendering 
the  charterer  liable  for  lossoftlie  boat  with- 
out his  negligence.  It  was  said  that  under 
the  general  rule  of  bailments  the  bailee  is 
not  liable  for  loss  witiiout  his  fault,  and 
that  no  sound  reason  appears  for  excepting 
a  charter  party  from  such  rule  unless  the 
liability  as  insurer  is  based  on  a  provision 
stronger  tlian  the  mere  covenant  for  a  re- 
turn of  the  property  at  the  end  of  the  term, 
— a  covenant  which  is  clearly  implied  with- 
out expression. 

So,  an  agreement  between  a  brewing  com- 
pany and  a  malting  company,  whereby  the 
former  agrees  to  deliver  to  the  latter  a  cer- 
tain number  of  bushels  of  bnrley  to  be  malt- 
ed, and  tbe  latter  agrees  to  receive  the  same, 
haul  it  to  its  plant,  store    and    mail    the 
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fire  Has  not  eiiU8«d  by  any  negligence  ot 
tbi^  Jefi'iidant. 

In  refusing  to  give  judgment  for  the 
value  of  the  uulc,  ive  tliink  hia  Honor  waa 
correct.  His  Honor  gave  judgment  for  the 
value  of  the  harness,  becauee  there  is  no 
evidence  that  tlie  liarncss  waa  c1e«troyed. 
The  transaction  between  the  plaintiff  and 
tiie  defendant  eonatituted  an  ordinary  bail- 
ment, and  tlie  contract  contained  no  pro- 
viaiuus  or  conditions  which  have  been  vio- 
lated touchitig  the  atabling  or  the  maiingc- 
nient  of  the  mule.  Xor  does  the  contract 
rontain  any  condition  to  pay  for  tlte  luule 
in  ease  it  is  not  returned. 

As  we  view  the  contract,  it  ia  an  ordinary 
bailment,  determined  by  the  doctrines  of 
the  common  law  relating  to  bailment?  for 
hire.  It  ia  not  a  contract  of  insurance,  and 
the  defendant  is  only  liable  in  cm«  be  fails 
to  exercise  reaaonable  eare  in  tlie  preserva- 


tion and  protection  of  the  property  bailed. 
There  is  «  class  of  cases  ulijcb  fastens  li- 
ability upon  the  bailee  upon  failure  to  re- 
turn tlie  property,  or  its  value  in  money. 
In  tliese  cascj  tlie  bailee  is  regarded  as  an 
insurer.  Gradv  v.  Schweinler.  JO  N.  D. 
452,  14  L.R.A.(N.S.)  1089,  ]23  Am.  St 
Rep.  674,  ]13  N.  W,  1031,  15  Ann.  Cas.  Kil; 
Drake  v.  White,  ]17  Mass.  10. 

The  contract  of  hiring  in  this  case  im- 
poses no  more  upon  the  bailee  by  its  terms 
than  tlie  law  raises  by  implication;  namely, 
to  return  the  mule,  and  Its  return  is  ex- 
cused  by  intervening  impossibility  to  per- 
form, "liieh  operates  as  a  release  upon  the 
obligation  of  the  contract  in  the  absence 
of  neglect  on  the  part  of  the  bailee. 

An  interesting  case  on  all  fours  with  this 
is  Seevers  v.  Gabel,  94  Iowa,  75,  27  L.R.A. 
733,  58  Am.  St.  Rep.  381,  82  N.  W.  669, 
in  which  it  is  held  that  a  hirer  of  personal 


liarley.  "and  deliver"  the  malt  to  the  brew- 
ing company  at  its  brewery,  doea  not  bind 
the  malting  company  absolutely  to  delivery 
of  the  malt,  irrespective  of  inevitable  aeci-. 
deDt  or  destruction  of  tlie  property  without 
its  negligence,  or  .enlarge  its  liability  to 
Uiat  of  an  insurer  for  the  return  of  the 
property.  So  tliat  the  malting  company 
waa  held  not  liable  where,  without  its  negli- 
fcence.  the  malt  was  destroyed  by  the  burn- 
itift  of  its  warehouse.  Standard  Brewery  v. 
Bemis  k  C.  Malting  Co.  171  111.  602,  49  N. 
E,  507. 

But  in  Baglcr  v.  Brack,  —  Te.t.  Civ.  App. 
— .  154  S.  \V.  247,  the  court  intimated  that 
had  an  express  contract  been  proved  to  re- 
turn a  colt  given  to  a  bailee  to  panture,  it 
would  have  been  no  defense  to  an  action  for 
breach  of  the  contract  that  the  bailee  was 
witiiout  negligence. 

A.  Hiring  of  atavea. 

It  has  generally  been  held  that  n.n  ex- 
press agreement  by  the  hirer  of  a  slave  to 
redeliver  the  slave  at  the  end  of  the  term 
ia  not  an  absolute  covenant  for  redelivery  in 
any  event,  but  that  the  hirer  is  excusea  if, 
without  his  negligence,  the  slave  eseapea 
and  cannot  be  apprehended  hv  due  diligence, 
Ciraham  v.  Swearingen,  9  Verg.  270;  RMett 
V.  Bohb,  0  5lo.  323;  Perkins  v.  Reeds,  8 
:Mo.  33;  and  Singleton  v.  Carroll,  !!  J.  J. 
Marsh.  327,  22  Am.  Dee.  35. 

The  same  rule  has  been  applied  in  the 
(•ase  of  the  death  of  the  sliive  without  the 
liailee's  negligence  before  the  cs:pir»tion  of 
the  term.  Young  v.  Bruces.  3  Litt.  (Ky.) 
324;  Perry  v.  Hewlett,  5  Port.   (Ala.)   318. 

But  in  Alston  v.  Balls,  12  Ark.  004,  it 
was  held  not  to  he  a  defense  to  an  action 
that  the  slave  escaped  without  the  ncgii- 
^euce  of  the  bailee,  and  could  not  be  appre- 
hended by  due  diligence,  where  the  hirer 
rxpreasly  agreed  to  return  bini  on  a  certain 
day.  The  court  distinguished  cases  where 
the  failure  to  return  was  due  to  the  slave's 
death  without  the  hirer's  negligence,  which 
LR.A.iei5B. 


The  rule  that  tlie  death  of  the  slave  re- 
lieves the  hirer  from  liability  for  breach  of 
an  express  covenant  for  redelivery  was  ap- 
plied in  Harris  v.  Nicholas.  5  Munf.  483,  al- 
though it  appeared  that  the  wound  from 
which  the  slave  died  was  caused  by  exces- 
sive whipping  by  an  overseer;  the  court 
taking  the  position  that  the  covenant  by  the 
hirer  was  not  to  insure  the  return  of  the 
slave,  and  that,  admitting  that  the  over- 
seer in  question  was  the  servant  or  agent  of 
the  hirer,  the  act  causing  the  death  was  not 
authorized  nor  committed  in  the  usual 
course  of  the  overseer's  duty,  but  was  a 
wilful  and  unauthorized  trespass. 

The  rule  tliat  the  hirer  of  a  slave  is  re- 
lieved from  his  covenant  to  return  the  slave 
at  the  end  of  the  term,  by  his  deatli  or 
esca|w  without  the  negligence  of  the  hirer, 
was  approved  in  Keaa  v.  Ycwell,  2  Dana, 
240,  altiiough  the  action  in  this  case  was  on 
a  bond  conditioned  for  the  forthcoming  of 
the  slave  in  an  action  to  foreclose  a  mort- 
gage thereon,  the  obligors  being  held  re- 
lieved by  the  escape  of  the  slave  without 
tlieir  negligence. 

In  Perry  v.  Hewlett,  supra,  a  case  of 
death  of  a  slave,  the  court  distinguished  be- 
tween obligations  imposed  by  law  and  those 
created  by  the  temis  of  a  contract,  saying 
that  in  the  latter  case  the  obligation  is  not 
impaired  by  events  which  will  e.\*cuBe  a 
party  in  the  former.  The  distinction,  how- 
ever, was  said  to  rest  on  authority  rather 
than  on  principle.  But  a  distinction  was 
made  between  cases  where  an  injury  is  pro- 
duced by  unavoidable  accident  which  does 
not  present  the  party  from  performing  hia 
contract,  as  in  case  of  an  express  covenant 
of  a  tenant  to  leave  the  premises  in  good 
repair  where  they  are  injured  by  an  act  of 
God,  and  a  case  where  an  express  covenant 
for  the  return  of  a  chattel,  as  a  horse  or 
slave,  is  rendered  impossible  by  its  death. 


CiOo^le 


KORTH  CAROLINA  SLPltKMK  COURT. 


properly  uiijer  an  agreement  to  luturn  it 
at  the  expiration  of  the  Iraee  in  as  gootl 
condition  as  when  taken,  the  usual  wear  ex- 
cepted, is  not  liable  (or  its  loss  by  firo  tt-tli- 
011 1  his  fault. 

The  duty  aaaumed  by  the  defendant  in 
this  case  was  to  exercise  ordinary  care  for 
the  preservation  and  protection  of  the  mule, 
and  he  is  chargeable  only  with  the  liabili- 
ty to  the  plaintilT  for  loss  occasioned  by 
his  failure  to  discharge  such  duty.  IMallory 
T.  Willis,  4  N.  Y.  76;  Foster  v.  Pettibone, 
7  N.  Y.  433,  57  Am.  Dec.  530;  Stewart  v. 
Stone,  127  N.  Y.  300,  14  L.R.A.  215,  28 
N.  E.  535. 

In  Seevers  »-  Gabel,  aiipra,  the  subject  of 
the  bailment  was  one  "saw  rig  complete." 
The  contract  was  to  pay  a  stipulated  rent 

Where  the  hirer  of  a  slave  who  had  been 
directed  to  return  him  in  a  certain  manner, 
returned  him  in  a  different  way,  and  the 
slave  was  drowned  during  the  return,  it 
waa  held  that  the  hirer  was  liable  for  the 
loss.  Ciagett  V.  Speake,  4  Harr.  &  McH, 
1G2.  The  principal  point  considered,  how- 
ever, was  whether  the  dirpctions  as  to  the 
manner  of  the  return  had  been  subsequently 
modi  tied. 


A  contract  by  tJie  hirer  of  a  team  that  if 
tbey  were  not  in  as  ^d  condition  when  re- 
turned as  when  received,  he  nould  pav  for 
them,  was  construed  in  Wright  v.  Smith, 
16  West.  L.  Kep.  (Can.)  709,  as  meaning 
that  if  the  horaea  were  not  returned  in  aa 
((ood  condition  as  when  received,  the  hirer 
should  pay  for  their  use,  and  not  aa  mean- 
ing that  he  should  pay  for  any  deteriora- 
tion that  they  might  suffer  by  reason  of 
not  being  in  as  good  a  condition. 

Where  the  plaintilT  loaned  to  the  defend- 
ant a  horse  on  condition  that  he  would  re- 
turn it  at  a  certain  time  in  good  condition, 
unless  he  desired  to  purchase  it,  in  which 
case,  or  in  the  event  of  failure  to  return  it 
in  good  condition,  by  reason  of  accident  or 
otherwise,  the  defendant  should  pay  to  the 
plaintiff  a  stated  sum,  and  before  the  time 
for  the  return  the  horse  died,  it  was  held  in 
Whitehead  v.  Vanderbilt,  10  Daly,  214,  that 
the  defendant  was  discharged  from  liability 
under  his  special  contract. 

See  also  Wilmington  Transp.  Co,  v. 
O'Xeil,  under  subd.  IV.  b,  infra. 


a.  fii  general. 

See  Sawyer  v.  Wii.kissos. 

There  is  a  conflict  in  the  authorities  aa  to 
whether  an  express  undertaking  by  a 
hirer  of  personal  property  to  return  the 
L.R.A.1915B. 


per  month  and  to  return  the  property  "in 
as  good  condition  as  It  now  Is.'' 

In  McEvers  v.  The  Sangamon,  22  Mo.  18B, 
a  barge  was  hired  by  the  defendant  under 
an  agreement  that  it  was  "to  be  delivered 
in  good  order,  usual  wear  and  tear  except- 
ed." The  barge  waa  destroyed  by  ice  with- 
out negligence  upon  the  part  of  the  steam- 
boat company.  The  Missouri  court  held 
that  the  steamboat  company  was  not  liable 
on  the  contract  for  the  nondelivery  of  the 
barge,  in  the  absence  of  a  finding  of  negli- 
gence. 

In  Young  v.  Bruces,  5  Litt.  (Ky.)  324, 
the  subject  of  bailment  was  a  stave,  hired 
until  December  25,  1819,  to  bo  returned 
well  clothed  and  in  good  condition.  The 
slave    was    drowned    by    accident    without 

:  same  in  good  condition,  in  as  goo<l  condition 
as  received,  or  undertakings  of  similar  im- 
port, bind  him  absolutely  as  to  the  re- 
delivery, or  whether  such  redelivery  is  ex- 
cused by  act  of  God,  inevitable  accident,  or 
other  injurious  acts  occurring  without  his 
negligence.  Obviously  the  question  depends 
upon  the  particular  wording  of  the  con- 
tract, the  circumstances  of  the  parties,  and 
the  subject  of  the  bailment,  as  the  inten- 
tion of  the  parties  is  what  it  is  desired  to 
ascertain. 

On  the  one  hand,  the  broad  rule  has  been 
adopted  that  a  hirer  of  personal  property 
under  an  agreement  to  return  it  at  the  ex- 
piration of  the  lease  in  as  good  condition 
as  when  taken,  usual  wear  excepted,  is  not 
liable  for  its  loss  by  fire  without  his  fault. 
Seevera  v.  Gabel,  94  Iowa,  7o.  27  L.K.A.  733, 
50  Am.  St.  Rep.  381,  62  X.  W.  669. 

And  under  the  following  circumstances  it 
baa  been  held  that  a  hirer  of  personal  prop- 
erty is  not  liable  for  its  injury  or  destruc- 
tion without  his  negligence  during  the  term 

— where,  in  a  contract  of  hire  of  a  mule, 
the  hirer  agreed  to  return  the  animal  at  the 
end  of  two  weeks  in  aa  good  condition  as 
when  he  received  him,  and  the  mute  was  lost 
in  a  fire,  Sawysb  v.  Wilki.nsos; 

— where,  in  a  contract  for  the  hire  of  a 
horse,  the  hirer  agreed  to  redeliver  the 
property  on  one  day's  notice  in  the  same 
condition  aa  when  received,  and  the  horse 
died  before  notice.  American  Preserves  Co, 
V.  Drescher,  4  Misc.  482,  24  N,  Y.  Supp. 
3C1; 

— where  a  lessee  of  furniture  agreed  to 
return  "in  as  good  a  iwidition  as  reasonable 
use  and  wear  thereof  would  permit,"  and 
the  furniture  was  destroved  bv  fire,  Hvland 
V,  Paul,  33  Barb.  241,  1  Am.Neg.  Ca8."921: 

—where,  in  a  contract  of  bailment  for 
hire  of  railroad  cars,  it  was  Agreed  that  the 
bailee  sbould  redeliver  the  cars  to  the  bailor 
in  the  same  condition  as  when  received, 
ordinary  wear  and  tear  accepted,  and  tha 
cars  were  destroyed  by  fire.  St.  Paul  ft  S.  C, 
R.  Co.  V.  Minneapolis  ft  St.  L.  R.  Co.  26 
Minn.  243,  37  .4m,  Rep.  404,  2  X.  W.  700. 

The  expresH  agreements  were  construed  in 
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fsult  of  the  defendant!,  whereby  they  were 
prevented  from  returning  him.  The  court 
held  that  the  defendanta  were  not  reiiponBi- 
ble  for  the  death  of  the  Blave  without  fault 
of  the  defendanta. 

In  Harris  v.  Nicholas,  5  Jfunf.  483,  the 
contract  of  bailment  was  construed,  and  the 
court  held  that  the  di'fendants  hitc  not 
liable  for  the  deBtruction  of  the  property, 
unlpBH  brought  about  by  their  own  negli- 
gence. See  also  Maggort  v.  Hansbarger,  8 
Leigh.  532;  Warner  v.  Hitchina,  5  Barb. 
666;  Wainscott  v.  Bitvera.  13  Ind.  497; 
David  V.  Ryan,  47  Iowa,  843;  Van  Worm- 
cr  v..  Crane,  51  Mich.  363,  41  Am.  Rep. 
:)82,  :a  N.  W.  88G;  5  Cyc.  204;  3  Decen. 
Dig.  Bailments,  g  14,  aubaec.  1;  Miller  v. 
Morris,    55    Tex.    412,    40    Am.    Rep.    SI4; 


the  bailee  than  the  law  would  have  raised 
by  implication,  and  in  the  latter  case  it  was 
said  that  the  duties  6!  a  bailee  are  not  in- 
creased by  simply  reducing  to  writing  the 
agreement  which  the  la.vi  implied. 

On  the  other  hand,  where  the  defendant 
hired  a  piaiio  from  the  plftintiff,  and  agreed 
to  return  it  in  as  good  order  as  when  re- 
ceived, customary  wear  and  tear  excepted, 
it  waa  held  in  Harvey  v.  Murray,  13C  Mass. 
377,  that  the  defendant  vraa  liable  for  )□- 
jury  thereto  by  inevitable  accident  through 
the  blowing  over  of  the  defendant's  houae. 

And  it  lias  been  ticld  that  a  contract  by 
the  hirer  of  a  horae  to  return  it  in  good 
order  and  condition,  enlarges  his  rommon- 
law  oblipation,  and  that  lie  ia  not  relieved 
from  a  failure  so  to  return  the  horae  by  the 
use  of  reasonable  and  ordinary  care.  Bar- 
rcre  v.  Sompa,  113  Cat.  97,  4.5  Pac,  177,  572. 

And  the  bailee's  responsibility  tor  in- 
juries was  said  to  be  absolute,  and  not  de' 
pendent  on  failure  to  employ  <lne  care  and 
diligence,  where,  in  consideration  that  the 
plaintiff  would  let  him  have  a  yolce  of  oxen 
t«  keep  for  a  certain  time,  he  promised  to 
return  the  o.'ien  at  the  expiration  of  the 
term  in  aa  good  condition  as  they  then 
were,  without  charge  for  keeping,  and  to 
pay  the  plaintiff  any  damage  they  might 
Ruatain  while  in  his  posseseion.  Smith  v. 
McOill,  27  Mich.  142. 

Alao  in  Laughren  v.  Barnard,  115  Minn. 
276,  132  N.  W.  301,  a  contract  for  the  liiring 
nf  horses  was  conatrued  as  imposing  upon 
the  bailee  the  unconditional  obligation  to 
return  them  in  aa  good  condition  aa  when 
received,  and  not  aa  imposing  upon  him 
aimply  the  duty  of  exercising  reasonable 
care.  The  provisions  of  the  contract  aa  to 
the  care  and  return  of  the  property  were 
aa  follows:  "Said  horses  to  be  returned  to 
.  .  .  [the  bailor]  Auguat  1,  1909,  Said 
horses  and  harness  to  be  returned  in  Bame 
condition  as  received  or  ag  good,  .  ■  . 
By     .     .     .     [the     bailee]     it     is     further 


fed  and  cared  for,  and  not 

.So,  in  Commercial  Electrical  Supply  Co. 
L.R,A.1915B. 


I  Pratt  V.  Waddington,  23  Ont.  L.  Rep.  178, 
21  Ann.  Cas.  843;  Fortune  v.  Harris,  51  N. 
C.  [6  Jones,  L.)  932,  I  Am.  Neg.  Cas.  708; 
Chaffin  V.  Lawrence,  50  N.  C.  (5  Jonea,  L.) 
179;  Henderson  v.  Bessent,  68  N.  C.  224,  1 
Am.  Neg.  Cas.  925 ;  Heathcock  v.  Penning- 
ton, 33  N.  0.  (11  Ired.  L.)  640. 

The  plaintiff  insists  that  tliia  case  is  eon- 
trolled  by  our  decision  in  Robertson  v.  Ply- 
mouth Lumber  Co.  165  N.  C.  4,  80  S.  1^. 
894.  There  is  quite  a  distinction  between 
the  two  cases.  It  is  true  the  court  said 
that  "under  the  contract  as  testified  to  by 
Hopliins,  it  is  onlv  necesaarv  to  prove  a 
breach  of  the  contract,  nam'ely,  that  the 
boat  was  not  kept  in  good  repair  nor  re- 
turned in  good  condition,  and  there  ia 
abundant  evidence  of  that." 

IV.  Missouri  Commission  Co,  166  Mo.  App. 
332,  148  S.  W.  995,  a  contract  for  the  hire 
of  a  motor  containing  a  provision,  "it  is 
distinctly  understood  that  while  the  motor 
is  in  yotLr  [the  bailee's]  possession  you 
are  responsible  for  any  damage 
thereto,  barring  ordinary  wear  and  tear, 
and  that  after  you  have  no  further  use  for 
same  you  will  return  said  motor  in  as  good 
condition  aa  when  received,  barring  ordi- 
nary wear  and  tear,"  was  construed  as  ren- 
dering the  bailee  liable  for  the  value  of  the 
property  upon  its  destruction  by  fire  while 
in  his  possession,  although  without  his 
neglieence.  The  contract  was  construed  as 
an  absolute  one  by  the  bailee  to  pay  any 
damages,  with  the  exception  stated,  the 
court  saying  that  the  fact  that  the  parties 
eipreasly  excepted  ordinary  wear  and  tear 
from  the  damage  for  which  the  bailee  was 
to  be  responsible  indicated  that  they  real- 
i7«d  that  the  words  "any  damage"  were 
broad  enough  to  include  every  kind  of  dam- 
age, even  ordinary  wear  and  tear,  unless 
expressly  excepted:  and  that  if  the  words 
"any  damage"  had  born  intimded  to  mean 
only  damage  resulting  from  the  bailee's 
negligence,  it  would  have  been  unnecessary 
to  make  the  exception;  and  that  it  might  be 
assumed  that  by  recognizing  the  necessity 
for  atating  exceptions,  and  yet  stating  only 
one,  the  parties  intended  that  the  compre- 
hensive language  used  should  otherwise  be 
given  its  full  effex^t. 

The  case  of  Commercial  Electrical  Supply 
Co.  V.  Misaouri  Commisaion  Co.  supra,  was 
distinguished  by  the  court  from  cases  where 
the  obligation  of  the  bailee  was  merely  to 
return  the  property,  or  to  return  it  in  good 
condition,  and  the  obligation  was  rendered 
impoBsibie  by  ita  destruction  without  his 
fault,  or  where  the  destruction  occurred  by 
a  peril  incident  to  the  nature  of  the  prop- 
erty, or  of  the  hiring,  as  in  TilcEvers  v.  Tlie 
Sangamon,  22  Mo.  187  (destruction  of  a 
ixiat  by  ice),  or  where  the  bailee  was  to  do 
something  with  the  property  for  the  bailor, 
as  transporting  it,  and,  the  bailee  agreeing 
to  do  so  safely,  the  agreement  was  con- 
strued as  referring  to  the  manner  of  doing 
the  thing,  rather  than  the  resnlt.     And  the 
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In  tUat  case  it  was  found  b;  tli«  jury  ,  bailor,  but  in  a  damaged  condition,  and 
tliat  the  plaiiitilf'B  boat  nae  injured  by  ttie  tliat  damage  brouglit  abont  by  tlie  negli- 
iiogHgoncf  of  the  defendant,  and  that  tlie  genre  of  tbc  defendant.  Ihere  is  a  maj-iced 
plaintiff  was  damaged  to  tJic  txtcnt  of  difference  between  the  fat-ta  in  that  caae 
§250.  Tlie  bout  was  not  dextroyed  by  an  and  the  one  we  are  now  conaidering. 
inevitable  accident,  which  ordinary  care  i  The  judgment  of  tlie  Snperior  Court  ia 
upon  the  part  of  the  bailee  could  not  have  affirmed, 
prevented.     The   boat  was  retui-ned   to   the  ; 


court  intimated  that  it  tlie  fire  which  de- 
Btrored  tlie  property  in  tliia  case  had  been 
due,  for  example,  to  friction  of  the  motor, 
or  other  lilce  cauae,  unavoidably  incident  to 
its  use,  the  bailee  might  not  have  been  lia- 
ble; alHO  that  in  this  caae  there  was  no  im- 
flied  condition  of  the  continued  existence  of 
he  property,  but  an  expreaa  proviaion  as  to 
liability  in  the  event  of  its  destruction,  for 
the  word  '■damage,"  it  waa  said,  ia  broad 
enough  to  include  "destruction." 

ft.  Hiring  of  veitnels. 

A  clause  in  a  contract  of  lease  of  a  boat 
by  which  the  lesuee  agrees  to  leturn  the 
property  at  tlie  exjiiratjon  of  the  contract 
"in  good  order  and  condition,  ordinary 
wear  and  tear  excepted."  hae  been  held  not 
to  render  tlie  lessee  liable  for  injury  to  the 
property  by  lire  without  his  negligence. 
D'Echaux  v.  Gibson  Cypress  Lumber  Co.  114 
La.  62U,  38  So.  470. 

So,  in  Young  v.  Learv,  135  X.  Y.  58ft,  32 
K.  E.  607,  it  «as  held  tliat  a  contract  by  the 
charterer  of  a  boat  to  redeliver  the  same  at 
the  e.ipiration  of  the  tern  "in  the  same 
good  condition  as  she  is  now  in,  ordinary 
wear  and  tear  excepted,"  waa  not  an  abso- 
lute undertaking  by  tlie  charterer  to  re- 
deliver, and  did  not  obligate  hiin  for  the 
value  of  the  boat,  where  it  was  burned  with- 
out his  fanlt.  It  was  said  that  snch  lan- 
guage implicH  tlie  continued  existence  of  the 
property,  and  as  thus  interpreted  created  no 
greater  obligation  than  that  which  the  law 
raised  without  an  express  promise;  and  that 
when  language  is  used  wbidi  does  no  more 
than  express  in  terms  the  same  obligation 
which  the  law  raises  from  the  facts  of  the 
transaction  itself,  the  party  using  the  lan- 
guage is  no  further  bound  than  he  would 
have  been  withoLit  it. 

And  it  has  been  held  that 
in  a  charter  party  for  the  rt 
"in  as  good  condition  as  tliey  ni 
the  exception  of  the  ordinary  use 
does  not  render  the  bailee  an  insv 
the  perils  of  the  sea  or  risks  of 
and  lie  is  not  liable  for  the  lose  of  the  boats 
without  his  negligence,  in  a  storm.  Ames  v, 
Belden,  17  Itarb.  ol3.  It  was  siud  that  a 
covenant  to  insure  should  never  be  implied, 
that  it  does  not  appertain  to  contracts  of 
bailment,  and  if  superadded  it  should  only 
be  by  clear  nnd  e\pi)cit  agreement;  that  it 
should  not  be  implied  from  language  pe- 
culiar to  contracts  of  bailment  which  can 
receive  a  proper  signification  as  imparting 
a  common- law  obligation  without  such 
implication;  and  that  the  agreement  in  this 
case,  being  simply  what  the  law  would  have 
implied  from  the  nature  of  the  contract, 
L.R,A.lftl.iB. 


1  agreement 
irn  of  boats 
oiv  are,  with 

r  against 


!  the 


liability  of  the  bailee. 

Also'in  McEvers  v.  The  Sangamon,  22  Mo. 
188,  where  the  defendant  hire3  a  boat  from 
the  plaintiff  for  a  stated  sum  per  day,  ex- 
cluding the  time  the  bnat  might  be  frozen 
in  the  ice,  and  the  contract  contained  the 
words  that  the  boat  waa  ''to  be  delivered  in 
good  order,  the  usual  uear  and  tear  ex- 
cepted," it  was  held  that  the  defendant  waa 
not  liable  for  nondelivery  where,  without  hia 
fault,  the  boat  was  destroyed  by  the  ice. 
The  court  took  the  position  that  whether  or 
not  the  bailee  entered  into  an  absolute 
undertaking  to  return  the  property  depends 
on  the  intention  of  the  parties;  and  in  this 
case  the  general  undertaking  to  return  the 
property  in  good  order  was  not  such  a  clear 
and  express  assumption  of  all  risks  as  to 
render  him  liable,  where  he  was  prevented 
by  an  overpowering  force  from  returning 
the  property. 

On  the  other  hand,  in  Direct  Xav.  Co.  v. 
Davidson,  32  Tex.  Civ.  App.  482,  74  S.  W. 
71*0,  an  undertaking  by  a  bailee  of  a  boat  to 
return  tlie  same  in  as  good  condition  as 
when  reeeiied  was  constrned  as  an  abso- 
lute obligation  to  return  the  boat  in  such 
condition,  the  bailee  not  being  relieved  from 
liability  by  destruction  of  the  boat  by  act 
of  Uod.  Such  a  contract,  it  waa  said,  dif- 
fered materially  from  an  ordinary  contract 
of  bailment,  and  the  rights  and  obligations 
of  the  parties  should  1h'  determined  by  the 
special  contract. 

And  a  contract  for  tlic  hire  of  a  ligliter 
by  which  the  liircr  agreed  to  redeliver  the 
propi'rty  "in  the  same  good  condition  as 
when  received,"  and  that  if  it  was  lost  or 
damaged  to  the  extent  that  it  could  not  be 
put  in  sueli  condition,  tlie  hirer  should  pay 
the  owner  a  stated  sum,  was  construed  in 
Wilmington  Transp.  Co.  v.  O'Neii,  08  Cal. 
1,  32  Pac.  703,  as  rendering  the  hirer  liable 
for  the  loss  of  tlie  lighter  during  a  storm, 
without  his  negligence.  The  contract  to  re- 
deliver or  make  tlie  payment  .was  regarded 
as  absolute,  and  the  decision  based  on  the 
rule  that  "where  a  party  has  expressly 
undertaken,  without  any  qualilicatiun,  to  do 
anything  not  naturally  or  necessarily  im- 
possible under  alt  circumstances,  and  does 
not  do  it,  he  must  make  compensation  in 
damages,  though  the  performance  waa  ren- 
dered impracticable,  or  even  impossible,  by 
some  unforeseen  cause  over  whlcli  he  had  no 
control,  but  against  which  he  might  have 
proviiied,  in  his  contract." 

And  where  a  bond  was  given  for  the  re- 
turn of  a  vessel,  containing  an  eitpress  «o*»- 
nant  to  return  the  vessel  "in  as  ti^t, 
staunch,  and  good  condition  as  she  now  is, 
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>«kaoiiKbIe  wear  and  tear  excepted,"  it  was 
keld  that  performance  of  t^e  conditiona  of 
tbe  bond  waa  not  excua«d  by  the  deatruc- 
Uon  of  the  veasel  by  a  Htonn  without  the 
fault  of  the  bailee.  Steele  y.  Buck,  61  111. 
343,  14  Am.  Rep.  60.  The  court  regarded 
the  eovenant  aa  ao  absolute  one  for  the 
return  of  the  vesBel,  ani  said  that  "a  dis- 
tinct! tm  has  been  taken  between  implied 
cmtracts.  or  such  as  the  taw  raises,  and  ex- 
preaa  contracto.  The  performance  of  duties 
implied  by  law  may  be  excused  when  per- 
fDrmatice  becomes  impossible  by  inevitable 
aeeident,  but  a  duty  or  charge  created  by 
the  express  terms  of  an  agreement  may  not 
be  BO  eKcused;"  and  the  reason  for  the  rule 
was  said  to  be  that  when  an  event  happens 
which  will  render  loss  to  one  or  the  other 
contracting  parties,  the  party  who  con- 
tracts that  the  event  shall  not  happen,  sl- 
tiioagh  he  may  be  unable  to  perform  his 
contract,  by  reason  of  the  act  of  God,  >>hall 
nevertheless  stand  the  risk  and  make  good 

Also  in  Sun  Printing  &  Pub.  Asso.  V. 
Moore,  183  U.  S.  642,  46  1.^  ed.  38tl.  22  Sup. 
Ct.  Rep.  240.  it  was  held  that  an  absolute 
obligation  to  return  a  yacht  at  the  cxpira' 
tioa  of  the  term  of  hiring  waa  imposed  upon 
the  charterer  by  a  charter  party  which, 
after  providing  for  the  surrender  of  the  ves- 
sel at  the  expiration  of  the  term,  "in  as 
good  condition  as  at  the  start,  fair  wear 
and  tear  from  reasonable  and  proper  use 
only  excepted,"  and  requiring  the  hirer  to 
make  all  repairs  and  to  assume  liability  for 
all  loss  and  damages,  li.xed  in  express  terms 
the  value  of  the  vessel,  and  made  provision 
for  security  afrainat  any  loss  or  damage  sus- 
tained by  failure  of  the  hirer  to  comply 
with  any  of  the  obligations  of  the  contract: 
so  tliat  the  failure  of  the  charterer  to  re- 
turn the  vesBcl  was  not  excused  by  ita  loss 
Without  his  fault. 

A  proviflinn  in  «  charter  party  that  the 
charterer  would  -eturn  the  boat  in  ns  good 
condition  as  receiv<>d,  natural  wear  and  tear 
and  the  act  of  God  excepted,  was  eon<itriicd 
in  Alaska  Coast  Co.  v.  Alaska  Barge  Co.  70 
Wash.  218,  L.R.A.!9ir)C,  — .  140  Fac.  334, 
as  renderin^i  him  liable  for  damajjea  to  the 
l-oaf,  caused  by  striking  an  unknown  snb- 
mcrged  object,  the  court  making  a  distinc- 
tion between  inevitable  accident  and  act  of 
<.iod,  and  holding  that  the  charterer  had 
not  sustained  the  burden  of  proof  that  the 
injury  in  this  case  was  eauaed  by  an  act  of 
God. 

-And  although  it  was  found  that  the  in- 
iiiry  to  a  boat  hired  by  the  defendant  from 
the  plaintilT  occurred  through  the  'ormer's 
negligence  in  running  over  an  obstruction 
in  the  river,  the  court  intimated  in  Rolvert- 
son  V.  Plymouth  Lumber  Co,  10.)  X.  C.  4,  80 
S.  E.  8!'4,  that  without  proof  of  negligence, 
the  defendant  would  have  been  liable  for 
breach  of  an  express  agreement  to  keep  the 
boat   in   repair  and  return  it   in  good  con- 

Ab  agreement  by  the  hirer  of  a  barge  to 
be  responsible  for  all  loss  and  damage,  "fair 
wear  and  tear  to  he  allowed  bv  the  owner; 
L.aA.I915B. 


and,  when  given  up,  to  be  in  good  working 
order,  with  all  her  rigging,  gear,  and  imple- 
ments complete,"  was  held  in  Schroder  v. 
Ward,  13  C.  B.  X.  S.  410,  not  to  mean  that 
when  returned  the  barge  should  be  absolute- 
ly in  good  working  order,  but  to  mean  that 
she  should  be  relatively  so,— "good  with 
reference  to  the  purposes  which  a  barge  of 
such  an  age  and  condition  waa  capaUe  of 
being  used  for,— the  same  sort  of  order  it 
was  in  when  the  hiring  took  place,  fair 
wear  and  tear  excepted."  And  the  court 
waa  of  tile  opinion  that  evidence  should 
have  been  admitted  to  show  that  the  barge 
waa  not  in  good  order  when  hired. 

A  breach  of  a  stipulation  in  a  contract 
for  the  hire  of  a  boat  that  the  hirer,  at  the 
expiration  of  the  term,  sliall  return  the 
boat  "in  like  good  condition  as  when  taken, 
reasonable  use,  wear,  and  tear  excepted," 
does  not  entitle  the  bailor  to  refuse  to  ac' 
cept  the  vessel  upon  return  in  a  damaged 
condition,  and  to  recover  her  value,  his 
remedy  being  an  action  for  damages  arising 
from  the  depreciation  in  the  value  of  the 
property  because  of  the  breach  of  contract. 
Detroit  v.  Grummond,  58  C.  C.  A.  301,  121 
Fed.  963,  later  appeal  on  other  points  in 
216  Fed.  273. 

Where  the  hirer  of  a  yacht  agreed  to  re- 
deliver the  yacht  in  the  same  condition  in 
which  he  received  it,  and  when  it  was  re- 
delivered it  was  not  in  that  condition,  but 
the  blades  of  both  propellers  were  bent,  it 
was  held  that  the  owner  could  recover  from 
the  hirer  the  amount  which  he  had  paid 
for  the  repair  of  the  blades.  Hills  v.  Leeds, 
149  Fed.  H78.  affirmed  in  '85  C.  C.  A.  48i), 
1J8  Fed.  1020. 

A  charterer  of  a  vessel  who  agrees  to  re- 
turn it  in  good  condition,  or  in  as  good  con- 
dition Hs  when  received,  is  not  liable  for 
damages  resulting  from  breach  of  an  im- 
plied warrantv  of  sea  wort  bineas.  BartW 
V,  Borough  Ucvelopment  Co,  214  Fed.  206; 
.\ntcn  V.  Tieunctt,  88  App,  Div.  15,  84  X. 
Y.  Supp.  689. 

An  expreao  agreement  by  a  charterer  to 
redeliver  the  vessel  in  as  good  condition  aa 
when  receivpil,  reasonable  wear  and  tear  nnd 
such  damage  as  he  might  not  be  liable  to 
make  good  excepted,  has  been  construed  ad 
subject  to  an  implied  condition  that  the 
failure  to  redeliver  shall  not  be  due  to  ti:e 
fault  of  the  owner's  sen-ant.  Ilahlo  v. 
Benedict,  216   Fed,   303. 


A  provision  iri  a  contract  between  a  coal 
company  and  its  selling  agent  engaged  in 
the  operation  of  doeka  and  the  marketing  of 
coal  therefrom,  tliat  the  company  shall  in- 
sure the  coal  consigned,  and  deliver  it  safe- 
ly alongside  the  agent's  dock,  who  "shall 
thereupon  lie  responsible  to  .  ,  .  (the 
company  I  for  all  coal  after  such  delivery 
alongside  its  dock,"  and  shall  insure  the 
same,  waa  held  in  Fairmont  Coal  Co.  v. 
Jones  t  A-  Co.  AT  C.  C.  A.  28S,  134  Fed,  711, 
not  to  render  the  consignee  liable  for  dam-    ^ 
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ues  for  ludd  of  coal  through  the  collapge 
of  the  dock  H'itbout  its  negligence.  The  term 
"responsible"  uaa  construed  aa  Teferring  to 
the  time  when  the  duty  of  the  bailee  b^^, 
rather  than  aa  making  it  aji  insurer  of  the 
safety  of  the  property. 

And  where  the  certificate  of  deposit  for 
wheat  left  with  a  miller,  for  which  the  own- 
er waa  to  receive  a  stated  amount  of  flour, 
contained  a  statement  that  the  miller  was 
not  "responsible  for  deposit  in  case  of  Rre 
or  accident,"  it  was  held  that  the  special 
agreement  bound  the  parties,  whether  the 
contract  be  regarded  as  one  of  sale  or  bail- 
ment; and  that  the  miller  was  not  liable 
where  the  fiour  was  destroyed  without  his 
negligence,  by  the  burning  of  the  mill. 
Wells  V.  Porter,  IBB  Mo.  252,  »2  Am.  St. 
Rep.  637,  69  S.  W.  282. 

In  Urant  v.  Armour,  25  Out.  Rep.  7,  where 
the  hirer  of  a  pile  driver  and  scow  agreed 
to  be  reBponsible  for  any  damage  thereto 
except  damages  to  the  engine  and  ordinary 
wear  and  tear,  and  by  reason  of  a  storm  of 
unusual  violence  the  scow  was  torn  from 
her  moorings  and  sunk,  but  was  afti  ward 
raised  and  repaired  by  the  hirer,  it  was  held 
that  he  was  liable  for  the  repairs,  and  oould 
not  recover  their  amount  from  the  owner. 

See  also  Vigo  Agri.  Soc.  v.  Brumfiel,  un- 
der VII.  g.  infra. 

VI.  Cottti-act   to   tnaare   -properly. 

Performance  of  an  agreement  by  a  ware- 
house company  to  take  out  a  policy  of  in- 
surance on  cotton  stored  with  it,  in  the 
name  of  tlie  owner,  to  be  identified  in  the 
policy  of  insurance  by  tiie  owner's  individu- 
al mark,  is  not  shown  by  evidence  that  the 
company  covered  all  of  the  cotton  in  the 
warehouse,  including  that  in  question,  with 
a  general  policy  of  insurance,  payable  to 
itself.  Henderson  Warehouse  Co.  v.  Brand, 
105  Ga.  217,  31  S.  E.  .^51. 

A  bailor  has  a  right  to  rely  upon  the 
representation  in  a  warehouse  receipt  that 
the  property  named  therein  is  insured  for 
invoice  amount  against  loss  by  fire,  and 
upon  destruction  of  the  property  by  fire  the 
bailee  is  liable  to  indemnify  the  bailor  to  the 
extent  of  the  invoice  value  of  tlie  property. 
Schwirti  V.  Woodford  Distilling  Co.  172 
III.  App.  87. 

On  the  other  hand,  it  has  been  held  that'a 
statement  in  a.  warehouse  receipt  for  cotton, 
"all  cotton  stored  with  us  fully  insured,"  is 
not  sufficient  to  constitute  a  contract  to  in- 
sure the  cotton.  Zorn  v.  Hannah.  106  na. 
61,  31  S.  E.  707;  Atwater  v.  Hannah,  116 
Ga.  745,  42  S.  E.  1007. 

A  lessee  of  personal  property  who  agrees 
to  keep  the  same  insured  against  loss  by 
Are,  and  fails  to  take  out  insurance,  cannot 
avoid  liability  in  an  action  for  the  value  of 
the  property  after  it  has  been  destroyed  in  a 
general  conflagration,  on  the  ground  that 
the  destruction  was  by  act  of  God.  Smith 
American  Organ  Co,  v.  Abbott,  11  Pa.  Co. 
Ct.  319. 

A  circular  issued  by  a  firm  of  eo 
merchants  to  manufacturers,  inviting  their 
I..R.A.HH5B. 


patronage,  which  contains  the  statement, 
"all  consignments  will  be  covered  by  insur- 
ance as  soon  aa  received  in  store,"  does  not 
import  that  the  firm  is  tu  be  an  insurer  of 
the  goods  againat  fire,  but  is  merely  a 
promise  that  they  shall  be  insured,  and 
does  not  require  that  the  insurance  be  effect- 
ed in  the  name  of  the  consignor,  or  that  the 
policy  be  in  his  possession  and  control. 
Johnson  v.  Campbell,  120  Mass.  449. 

A  warehouse  receipt  which  contained  a 
condition  exempting  the  warehousemen 
from  liability  for  various  causes,  including 
loss  by  fire,  but  which  contained  the  words, 
''insured  $^00,  premium  included  in  above 
rate  of  storage,"  was  construed  in  S.  E. 
Olson  Co.  V.  Brady,  76  Minn.  8,  78  N.  W. 
864,  to  constitute  an  absolute  agreement  by 
the  warehousemen  to  insure  the  goods  to  the 
amount  of  $200,  and  to  render  them  liable 
to  indemnify  the  owner  against  loss  by  fire- 

And  in  Ihompson  v.  Thompson,  TS  Minn. 
370,  81  N.  W.  204,  543,  a  provision  in  a 
warehouse  receipt,  "this  charge  for  storage 
shall  recover  loss  by  fire  only,"  followed  by 
exception  from  liability  for  damage  by  the 
elements  or  act  of  God,  was  held  to  cimsti- 
tute  a  contract  by  the  warehouseman  to  in- 
sure the  property  against  fire,  and  to  ren- 
der hira  liable  for  its  value  upon  destruction 
by  such  cause. 

In  Ela  v.  French,  11  N.  H.  356,  one  to 
whom  goods  were  sent  for  sale  on  commis- 
sion, who  agreed  to  insure  them  against  loss 
by  fire,  but  failed  to  do  so,  was  held  liable 
for  their  value  upon  their  being  di'stroyed 
by  fire,  the  principal  question  considered, 
however,  being  as  to  the  measure  of  dam- 
ages. 

Ylt.  PartU'ular  applicatiima  of  iipenial 


a.  Agistment. 

On  the  theory  that  an  express  stipulation 
in  a  contract  or  bailment  as  to  the  care  of 
the  property  excludes  an  implication  upon 
the  same  point,  an  instruction  was  «.p- 
proved  in  Dunnell  v.  Davisson,  85  Ind.  557, 
tliat  if,  by  the  agreement  ol  the  particB,  the 
defendant  undertook  to  teed  and  care  for 
the  plaintiff's  cattle,  and  the  extent  and 
character  of  the  feed  and  care  were  agreed 
upon,  the  law  would  require  of  the  defend- 
ant a  substantial  compliance  with  the  con- 
tract, and  no  more;  and  that  the  question 
was  not  what  should  have  been  reasonable 
and  proper  care  under  the  circumstances, 
provided  the  parties  by  their  agreement 
stipulated  as  to  the  extent  and  character  of 
the  care  and  feed  which  the  defendant 
should  be>itow  upon  the  cattle. 

It  has  ijcen  held  that  the  sajne  liability  on 
the  part  of  the  bailee  for  loss  of  cattle 
arises  as  under  the  general  principles  of 
law  applicable  in  the  absence  of  a  special 
for  their  care   and   return,    where 


feed,  and  c: 
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loss  of  any  of  the  cattle  throiigli  his  fault, 
neglect,   or    improper   care,   he   shall   make 

Cat  rcmuii^rutiou,  but  that  he  should  not 
liable  for  the  return  of  the  cattle  in  caB< 
td  the  death  of  an^'  from  disease,  old  age. 
or  other  causes  which,  by  reasonable  and 
ordinary  care,  he  could  not  have  prevented. 
Slattern  v.  MeCarthv,  73  Neb.  22S.  1U3  N. 
W,  488. 

The  agrccnicnt  by  the  bailee  in  the  above 
case  to  iii\e  the  eattle  the  same  i-are  as  his 
own  was  construed  as  meaning  that  he 
would  ^ive  the  cattle  the  same  care  that  an 
ordinarily  prudent  man  would  exercise  un- 
der like  circumHtances.     Ibid. 

A  contract  for  '"good"  care  and  feeding  of 
a  certain  herd  of  cattle  was  eonstruFil  in 
Darr  v.  Donovan,  73  Neb.  424,  102  N.  W. 
1012,  as  meaning  such  care  and  feeding  as 
an  ordinarily  prudent  man  would  bestow  on 
hiB  own  eattle  under  like  circumstances. 

Under  a  contract  of  agistment,  by  which 
the  agister  sgreea  to  employ  a  man  who 
would  give  bis  entire  attention  to  looking 
after  the  stock  in  the  pasture,  and  who 
would  see  that  they  were  properly  salted, 
and  had  access  to  water,  the  contract  pro- 
viding that,  having  complied  with  tbe  above, 
the  owner  of  the  pasture  should  not  be  re- 
sponsible nor  guarantee  the  return  of  the 
stook,  the  owner  of  the  pasture  is  liable  for 
■tocfc  lost  because  of  an  insufficient  fence 
around  the  pasture  in  whicb  it  waa  con- 
templated tbe  cattle  should  be  kept,  al- 
though fencing  was  not  mentioned  in  the 
contract.  Glasaey  v.  Sligo  Furnace  Co.  120 
Mo.  App.  24,  »6  8.  \y.  310. 

An  agister  who  agrees  to  keep  cattle 
"censtantlj  in  good  pasture  (not  less  thsji 
3  acres  per  head),  with  an  abundance  of 
fresh  water,"  is  not  prejudiced  in  an  action 
for  loss  of  tbe  cattle  by  an  instruction  that 
his  obligation  was  to  keep  the  cattle  con- 
stantly in  good  pasture,  "but  not  neces- 
sarily the  very  beat  pasture."  Ware  Cattle 
Co.  V.  Anderson,  107  Iowa,  231,  77  N.  W. 
102S. 

It  was  held  also  in  Ware  Cattle  Co.  v. 
Anderson,  supra,  that  an  inatruction  was 
properly  refused  to  the  eHect  that  the  bailee 
was  only  required  to  furnish  pasturage  of 
an  average  quality  and  quantity  in  the 
Ticinity  where  the  contract  was  to  be  per- 
formed. 

The  contention  was  also  denied  that  under 
the  above  contract  the  bailee  was  to  furnish 
only  an  average  quality  of  pasture,  depend- 
ing on  tbe  season  and  climatic  conditions. 
Ibid. 

A  contract  by  which  an  agister  agrees  to 
be  responsible  for  the  loss  of  any  cattle  that 
may  get  out  of  the  pasture  does  not  require 
him  to  pay  for  the  loss  of  cattle  which, 
being  pelted  by  the  hail  and  rain  and  driven 
by  the  wind,  in  an  attempt  to  find  shelter 
from  an  unusually  severe  storm,  break 
through  an  otherwise  sufflcient  fence,  fol- 
\»w  a  creek,  and,  by  the  severity  of  tbe 
storm,  are  swept  into  the  current  and 
irowned.  Wells  y,  Sutphin,  64  Kan.  8T3, 
es  Pac.  64S. 

Failure  of  an  agister  to  produce  the 
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brands  on  missing  cattle,  the  production 
being  impossible  because,  before  Uie  death 
of  the  cattle  was  discovered,  the  carcasses 
were  mutilated  and  the  brands  obliterated, 
do<^a  not  render  him  liable  for  the  value  of 
the  cattle  under  a  contract  by  which  he 
agrees  to  return  tlie  full  number  of  cattle 
received,  unavoidable  accidents  excepted, 
and  in  the  event  of  such  accident  to  furnish 
evidence  thereof,  "which  shall  be  the  brand 
upon  said  missing  cattle,"  where  it  is  con- 
ceded that  the  cattle  died  without  fault  or 
negligence  on  the  part  of  the  agister.  Hum- 
bert V.  Crump,  08  Kan.  57,  71  Pac.  239, 

And  a  contract  for  the  care  of  a  flock  of 
sheep,  by  whicli  the  bailee  agrees  to  re- 
deliver at  the  expiration  of  the  term  the 
same  number  of  sheep  in  good,  marketable 
condition,  does  not  require  the  redeliveTy  of 
strong  and  healtiiy  sheep,  where  it  appears 
that  when  the  sheep  were  delivered  to  the 
bailee,  they  were  infected  with  a  disease 
called  the  foot  rot,  of  which  the  bailor  had 
knowledge,  but  which  was  unknown  to  the 
bailee,  and  which  the  latter  unsuccespfullv 
attempted  to  overcome.  Peck  v.  Brewer, 
48  111.  .54.  The  true  meaning  of  the  con- 
tract, it  was  said,  was  that,  the  disease 
being  afterwards  discovered,  the  sbctp  re- 
delivered should  be  as  good  and  marketable 
as  could  reasonably  be  e.vpcctcd,  having  the 
disease  among  them. 

A  person  who  takes  cattle  to  keep  and 
feed,  and  agrees  to  guarantee  the  owner 
against  all  loss  or  damage  except  by  "un- 
avoidable accidents,"  is  not  liable  for  the 
value  of  cattle  which,  on  account  of  their 
bad  condition  when  reccired,  and  the  se- 
verity of  the  winter,  without  the  fault  of 
the  bailee,  die  by  reason  of  huddling  to- 
gether in  a  stable  and.  falling  down  in  a 
heap.  O'Keefe  v.  Talbot,  84  Iowa,  233,  50 
N.  W.  078. 

An  absolute  undertaking  to  return  a  colt 
received  for  pasturage,  such  as  would  ren- 
der the  bailee  liable  for  damages  in  case  of 
failure  to  return,  although  he  was  without 
negligence,  is  not  shown  by  proof  that  he 
agreed  to  care  for  the  colt,  to  treat  ft  for 
minor  sickuesa  or  injury,  and  to  notify  the 
bailor  if  it  liccamc  seriously  sick  or  injured. 
Bagley  v.  Brack,  —  Tex.  Civ.  App.  — ,  154 
S.  W.  24T. 

A  person  who  receives  cattle  to  feed, 
agreeing  "to  keep  them  as  well  as  he  could, 
considering  the  hay  and  the  chance,"  is 
bound  only  to  nse  ordinary  care,  where  the 
place  of  keeping  and  the  feed  are  examined 
hv  the  owner  l)efore  making  the  contract, 
liastman  v.  Patterson,  38  Vt.  146. 

Wliere,  before  making  a  contract  for  the 
pasturage  of  cattle,  by  whicb  the  bailee 
agreed  not  to  overstock  the  pasture,  the 
bailor  examined  the  pasture,  some  of  the 
bailee's  stock  being  therein  at  the  time,  it 
was  held,  in  McAutcy  v.  Harris,  71  Tex,  831, 
»  S.  W.  G80,  that  an  instruction  was  error 
that  if  the  bailor  made  an  examination  of 
the  posture  and  ascertained  its  contents, 
and  then  made  the  contract  to  put  his  cattle 
therein,  the  bailee  was  entitled  to  allow  his 
stock  in  the  pasture  to    remain,    and    such 
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acticMi  would  not  render  bim  guilt;  of  over- 
gtocking  the  pasture;  and  that  an  instruc- 
tioa  should  have  been  given  tliat  1>;  the  con- 
tract the  bailee  was  not  to  put  in  the 
pasture  nor  to  permit  to  remain  therein  at 
any  time  BO  many  cattle  as  would  render 
the  grass  unfit  for  ordinary  purposes  of 
pasturage. 

Ab  to  whether  the  agister  contracted  to 
rent  a  particular  pasture,  or  to  furnish 
sufBcicnt  pasturage  for  a  certain  number  of 
cattle,  see  Brown  v.  St.  John  Trust  Co.  71 
Kan.  13*,  80  Pac.  37,  where  the  former  con- 
Btructian  was  adopted,  the  bailor  having 
inspected  the  pasture  before  making  the 
contract,  which  referred  to  the  pasture  by 
a  particular  name,  although  it  also  con- 
tained au  agreement  by  the  bailee  not  to 
overstock  the  pasturage,  and  not  to  put 
other  cattle  therein  than  the  specified  num- 
ber of  head  belonging  to  the  plaintiff  and 
described  in  the  contract. 

See  also  Bagley  v.  Brack,  under  subd.  II. 

fr.  Banke. 

A  provision  In  a  rental  contract  of  a  sate- 
deposit  box  in  a  bank,  tliat  the  bank  aball 
use  due  diligence  that  no  unauthorized  per- 
son shall  be  "admitted"  to  any  rented  safe, 
and  that  beyond  this  the  bank  shall  not  be 
reBponsible  for  the  contents  of  the  safe,  does 
not  relieve  the  bank  from  using  that  degree 
ot  care  in  guarding  the  property  which  tiie 
law  requires  generally  from  a  bailee  for  hire 
under  like  circumstanced,  but  is  intended 
only  to  fix  the  degree  of  care  required  ot  the 
bank  in  the  identification  of  parties  claim- 
ing to  be  its  customers.  Cussen  v.  .Southern 
California  Sav.  Bank,  J33  Cal.  534,  85  Am. 
St,  Hep.  221,  65  Par.  1009. 

c.  Cold  dtoraac 

A  provision  in  a  cold  storage  receipt  that 
"perishable  goods  are  received  only  at  the 
owner's  risk"  does  not  relieve  the  ware- 
houseman from  dsmngcB  rexiilting  from  his 
ott-n  negllf^nce.  Hcrzig  v.  Xew  York  Cold 
Storage  Co,  115  App.  Div.  '40,  100  X.  V. 
Supp.  803,  aftirmeii  without  opinion  in  100 
N.  y.  511,  83  N.  K,  1120, 

To  a  similar  elTcct  ia  llinnesota  Butter  & 
Cheese  Co.  v,  St.  Paul  Cold  Storage  Ware- 
house Co.  73  Minn.  4«,  74  Am.  St.  Rep. 
815,  77  N.  W.  977,  where  a  provision  in  a 
cold  storage  receipt  for  cheese  that  -all  the 
property  is  to  be  at  owner's  risk  of  any  loss 
or  damage"  from  water,  deterioration, 
leakage,  etc,,  or  from  being  perishable  or 
otJierwise  inherently  defective  when  stored, 
was  construed  as  not  exempting  the  cold 
storage  company  from  loss  or  damage  from 
its  own  negligence  through  the  dripping  of 
water  from  overhead  pipes.  The  court 
took  the  position  that  such  a  receipt  did  not 
exempt  the  company  from  lialjility  for 
negligence,  saying  that  the  receipt  was  is- 
sued by  it,  for  its  benefit,  and,  if  it  was 
ambiguous,  must  be  construed  against  the 
company;  that  an  exemption  from  a  loss  or 
damage  through  any  particular  cause  would 
l-.R.A.lOloB. 


not  be  construed  to  cover  a  negligent  loM  ^ 
that  character ;  and  that  the  receipt  in  ques- 
tion did  not  in  terms  provide  against  the 
negligence  of  the  defendant. 

In  Hunter  v,  Baltimore  Packing  &  Cold 
Storage  Co.  75  Minn.  408,  7S  N.  W.  11,  a 
cold  storage  receipt  for  eggs  contained  a 
provision,  "all  loss  or  damage  by  fire, 
water,  ratage,  leakage,  breakage,  frost,  or 
to  perishable  property  at  owner's  risk.  This 
company  will  provide  any  desired  tempera- 
ture, but  wilt  not  be  responsible  for 
results,"  The  words  "or  to  perishable  prop- 
erty at  owner's  risk"  were  construed  r.6  re- 
ferring to  loss  resulting  from  the  inherent 
quality  of  t)ie  subject  of  the  bailment,  and 
the  clause,  "but  will  not  be  responsible  for 
results,"  as  referring  to  the  result  of  the 
temperature  requested  by  the  bailor.  So 
it  was  held  that  the  provision  did  not  ex- 
empt the  cold  storage  company  from  injury 
to  the  eggs  through  the  escape  of  gases 
from  fruit  or  ammonia  into  the  egg  room. 

So,  in  Rudell  v.  Grand  Rapids  Cold-Stor- 
age  Co,  136  Mich.  528,  99  S.  W.  75S,  16 
Am.  I'ieg.  Rep.  380,  a  condition  in  a  cold 
storage  receipt  for  butter  that  the  cold 
storage  company  would  furnish  any  desired 
tcm[)erature,  but  would  not  guarantee  re- 
sults, all  goods  being  stored  at  owner's 
risk,  was  held  not  to  relieve  the  company 
from  the  duty  of  using  due  care  in  main- 
taining a.  proper  temperature  and  in  pro- 
tecting the  property  from  injurious  odors. 

And  it  was  held  also  in  Rudell  v.  Grand- 
Rapids  Cold-Storagc  Co.  supra,  that  the 
company  was  not  relieved  from  liability  for 
failure  to  maintain  a  proper  temperature 
and  to  protect  the  propi-rty  from  injurious 
odors  by  a  provision  in  tlie  receipt,  "all  loss 
or  damage  by  fire,  water,  ratage,  leakage, 
breakage,  frost,  or  to  perishable  property  at 


The 


d.  Hirliiff  of  animals. 

r  of  a  horse  and  buggy  to 


a  particular  place,  who  agrees  to  put  the 
same  in  a  livery  stable  in  that  place,  and 
instead  hitches  the  horse,  with  the  buggy  at- 
tached, to  a  public  hitching  rack,  where 
they  are  stolen,  is  liable  for  their  loss.  Line 
V.  Mills,  12  Ind.  App.  100,  30  X.  V..  870,  1 
Am,  Xeg.  Cas.  627. 

Where  the  pleadings  show  only  an  ordi- 
nary contract  of  bailment,  the  complaint 
alleging  the  hire  of  a  horse  to  the  defend- 
ant, which  the  defendant  promised  to  re- 
turn, the  defense  being  the  death  ot  the 
horse  during  the  period  of  hiring,  without 
the  defendant's  negligence,  the  plaintiff  can- 
not recover  on  evidence  ot  an  express  con- 
tract by  the  defendant  to  stand  good  for  the 
horse.  Epstein  v.  Cohen,  56  Misc.  579,  107 
X.  Y.  Supp.  343. 

Recovery  of  daniages  for  failure  to  re- 
turn stock  hired  by  a  bailee  was  denied  in 
Wells  V.  Crawford,  23  Colo.  App.  103,  J27 
Pac.  eu,  where  it  was  contended  that  the 
bailee  was  liable  in  that  he  had  guaranteed 
that  the  stock  would  be  returned.  The 
ground  of  the  decision,  however,  was  that, 
even  if  there  was  a  guarantv,  it  was  with- 
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out  coDBideration,   because   made  after   the 
original  contract  of  hire. 
See  also  cases  under  subd.  IV.  a,  Bupra. 

e.  Hiring  of  railroad  cara. 
Under  a  contract  by  a  railroad  company 
■    repai      ■■   ■ 


Y  kind, 


r  all  damages  to 
oceaaioned  by  accident  or  casuait;,  uie  cars 
ixing  hired  by  it  for  its  um,  damage  or  de- 
■truetion  by  fire  ia  a  casualty  or  accident 
within  the  meaning  of  the  contract.  Chi- 
cago, St.  L.  *  N.  O.  R.  Co,  V.  Pulltnan 
Southern  Car  Co.  139  U.  S.  70.  33  L.  ed.  97, 
11  Sup.  Ct.  Rep.  490. 

See  also  St.  Paul  k  S.  C.  R.  Co.  v.  Minne- 
apolis t  St.  L.  R.  Co.  under  aubd.  IV,  a, 

/.  Private  carriers. 

ka  agreement  by  a  private  carrier  en- 
gaged to  move  houHehold  goods,  to  move  the 
goods  with  care  and  deliver  them  safely, 
was  construed  in  Jaminet  v.  American 
Storage  &  Moving  Co.  lOQ  Mo.  App.  257,  84 
S.  W.  128,  as  not  an  agreement  to  deliver 
ufely  in  any  event,  or  as  one  of  insurance 
o(  the  goods,  but  only  an  undertaking  to 
exercise  such  care  and  skill  as  is  ordinarily 
e:(ercised  by  bailees  (or  hire  under  the  same 
Fircumstencea ;  so  that  it  was  held  that  the 
carrier  was  not  liable  for  loss  of  a  painting 
without  its  fault,  through  the  mischievous 
or  malicious  act  of  a  third  party. 

A  statement  to  the  owner  by  one  hired  to 
cart  goods,  that,  "I  will  warrant  the  goods 
shall  go  safe,"  was  held  in  Robinson  v.  Dun- 
more,  2  Boa.  ft  P.  416,  S  Revised  Rep.  635, 
to  render  the  carrier  liable  for  damages  to 
the  goods  by  rain,  although  the  oM'ner  sent 
one  of  his  own  servants  along  with  the 
goods  to  look  after  them,  the  statement 
being  regarded  as  amounting  to  a  warranty 
for  the  safety  of  the  property. 


g.  Public  erhlblliotiit 
Generally  as  to  liability  for  Ic 


rfai 


i  of  o 


7  to  property  upon  exhibition,  see  note 
in  Colburn  v.  Washington  State  Art  Asso. 
L.R.A.19I4A,  594.  See  that  note  for  cases 
in  nhich  public  e:<hibitors  have  attempted, 
nomctimea  after  receipt  of  exhibits,  to 
limit  their  liability  by  the  adoption  of  reso- 
lutions or  the  making  of  general  regu- 
lation a. 

It  has  been  held  that  the  duty  of  an  as- 
iociation  conducting  a  dog  show  to  e.verciae 
ordinary  care  for  the  safety  of  dogs  on  e^hi- 
l)ition  ia  not  lessened  by  a  clause  in  the 
form  of  entry,  to  which  an  exhibitor  assent- 
ed, that  the  association  would  use  diligence 
for  the  care  and  safety  of  doga.  tiiat  watch- 
"    n  would  be  kept  on  duty  day        "  -  '-'  ' 


accident  or  other  cause.  Coltart  v.  Winni- 
peg Industrial  Exhibition  Asso'.  IT  West. 
L.  Rep.   (Can.)   372. 

.And  aseociation  conducting  an  exhibition 
of  pet  animals,  which,  through  its  negli- 
L.R.A.1915B.  20 


Ecnce,  permits  an  animal  to  escape,  ia  liable 
for  its  value,  though  by  its  rules  under 
which  the  animal  was  entered  for  exhibi- 
tion it  was  provided  that  the  entry  was  to 
be  made  at  the  owner's  risk,  that  all  speci- 
mens would  be  cared  for  and  returned  at 
the  close  ol  the  exhibition,  that  the  asso- 
ciation would  exercise  all  reasonable  vigi- 
lance in  the  care  of  the  exhibits,  but  would 
not  be  responsible  for  loss  b;  fire  or  other- 
wise. Moeran  v.  New  York  Poultry,  Pigeon 
t  Pet  Stock  Abbo.  28  Misc.  637,  59  N.  V. 
Supp.  584. 

A  statement  in  an  advertising  pamphlet 
by  an  agricultural  society  conducting  a  fair 
that  it  ''will  keep  an  eSicient  police  force 
on  the  grounds  day  and  night  to  take  care 
of  articles  on  exhibition,  but  will  not  be  re- 
sponsible for  any  damages,"  has  been  held 
to  render  the  association  liable  for  theft 
of  an  exhibit  if  it  failed  to  keep  an  efficient 
police  force  on  the  grounds.  Vigo  Agri.  Soc. 
V.  Brurofiel,  !02  Ind.  146,  52  Am.  Rep,  837, 
1  N.  E.  382,  1  Am.  -Xeg,  Gas.  BS3. 

The  clause,  "but  will  not  be  responsible 
for  any  damageH,"  in  the  above  case,  was 
construed  as  meaning  that,  having  furnished 
an  efficient  police  force,  the  association 
would  not  be  responsible  for  tosses,  but  as 
not  aHeeting  the  direct  promise  to  keep 
the  efficient  force.     Ibid. 

h.  SlavcH. 

A  provision  in  a  contract  for  the  hiring 
of  a  stave  that  the  hirer  would  furnish 
clothing  and  board  for  the  slave  was  con- 
strued in  Sims  v.  Knox,  !8  Ala.  236,  as 
limiting  bis  liability  to  the  furnishing  of 
the  things  mentioned,  and  relieving  him 
from  liability  for  medical  services  for  which 
he  would  otherwise  hare  been  liable. 

A  provision  in  a  contract  by  a  railroad 
company  for  the  hiring  of  a  slave  that  "all 
risks  incurred,  or  liability  to  accidents, 
while  in  said  service,  is  compensated  for, 
and  covered  by,  the  pay  agreed  upon;  the 
said  railroad  company  assumiiig  no  reaponsi- 
bilitj  for  damages  from  accident,  or  any 
cause  whatever,"  does  not  relieve  the  rail- 
road company  from  damages  for  the  death 
of  the  slave,  csused  by  its  own  wilful  mis- 
conduct or  gross  negligence.  Memphis  Sl 
C.  R.  Co.  V.  Jones,  2  Head,  517. 

A  covenant  by  the  hirer  of  slaves  not  to 
"expose"  theiu  to  "dangers  of  any  kind" 
was  construed  in  Butler  v.  tt'alker.  Rice,  L, 
182,  to  include  an  omission  (when  their 
overseer  was  preeentl  to  prevent  the  slaves 
from  being  in  danjier,  as  well  as  tile  placing 
of  them  in  danger  by  command,  and  as  in- 
rluding  dangers  incident  to  a  railroad  on 
which  the  slaves  were'  hired  to  work  by  a 
contractor :  so  that  the  hirer  was  held 
liable  for  injury  to  a  slave  who,  after  quit- 
ting work  for  the  day,  attempted  to  reach 
the  encampment  by  riding  in  company  with 
the  overseer  after  dark  on  a  hand  car  across 
A  pond,  over  which  a  railroad  tracii  was 
laid,  instead  of  going  around  the  pond,  the 
injury  being  sustained  in  an  attempt  to 
avoid  an  approaching  locomotive. 
Iso  aubd.  II.  o,  supra. 
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i.  Veseeta. 

The  cIbum  "at  the  risk  of  the  masters 
and  onnera"  in  a  contract  for  towing  & 
vessel  does  not  relieve  the  bailee  from  daia- 
agva  resulting  from  its  gross  negligence. 
Wella  V.  Steam  Xav.  Co,  8  N.  Y.  375.  It 
was  said  that  the  parties  undoubtedly  bad 
reference  to  those  perils  of  navigatitm 
which  were  not  the  result  of  the  contract- 
or's own  negligence.  To  the  same  effect  is 
Alexander  v.  Ureene,  7  Hill,  533. 

It  has  been  held  that  an  accidental  flre 
which  destroys  a  vessel  is  not  one  ol  the 
"(iangera  of  tlie  sea"  within  the  meaning 
of  a  provision  in  the  charter  party  by  which 
the  charterer  agrees  to  redeliver  the  vessel 
in  as  good  order  as  when  received,  ordinary 
wear  and  "dangers  of  the  sea  excepted." 
Airey  v.  Merrill,  2  Curt.  C.  C.  8,  Fed.  Cas. 
No.  115. 

A  provision  in  a  charter  party  for  a 
pleasure  yacht,  that  "the  charterer  shalJ 
assume  no  responsibility  for  loss  or  dam- 
age to  the  vacht,"  was  construed  in  Mc- 
Corraicfc  v.  Shippy,  SB  C.  C.  A.  568,  124 
Fed.  48,  as  relieving  hiin  from  liability  for 
loss  through  hia  own  negligence,  this  con- 
strnctlon  being  regarded  as  necessary  be- 
cause he  would  not,  without  it,  be  liable  for 
loss  without  his  negligence. 

It  was  also  held  in  McCormick  v.  Shippy, 
supra,  that  the  above  conclusion  was  not 
nfTected  by  the  fact  that  the  contract  also 
provided  that  the  charterer  should  main- 
tain the  yacht  "in  a  thoroughly  efficient 
state  in  hull  and  machinery,"  this  clause 
only  providing  for  the  assumption  by  the 
charterer  of  an  obligation  to  make  wear  and 
tear  repairs,  which  otherwise  would  be  im- 
posed by  law  upon  the  owner. 

See  uIho  sulid.  IV.  b,  supra,  and  Qrant 
v.  Armour,  under  subd.  V.,  supra. 

j.  Warehouitenien. 

As  to  liability  of  warehouseman  for  goods 
damaged  or  destroyed  while  stored  in  build- 
ing other  than  that  called  for  by  contract, 
sec  note  to  Locke  v.  Wiley,  24  L.R.A.(N.S.) 
1117. 

As  to  effect  of  stipulation  exempting  ware- 
houseman from  loss  by  fire,  see  note  to  Gtllf 
Compress  Co.  v.  Harrington,  23  L.R.A. 
IN.S.)   1205. 

The  destruction  by  an  incendiary  fire  of 
wheat  stored  in  a  warehouse  under  a  con- 
tract calling  for  its  redelivery,  "damage  hy 
the  elements  excepted,"  does  not  excuse 
the  warehouseman  from  hia  obligation,  since 
the  exception  of  damage  by  the  elements  is 
equivalent  to  an  exception  of  damages  by 
the  act  of  God.  Pope  v.  Farmers'  Union 
i  Mill.  Co.  130  Cal.  1311,  63  T^^R.A.  07-3,  80 
Am.  St.  Rep.  87,  82  Pac.  384,  8  Am.  Neg. 
Rep.  364. 

The  words  "at  owner's  risk,"  in  a  ware- 


been  held  not  to  release  the 
from  the  exercise  of  ordinary  care.  Denver 
Public  Warehouse  Co.  v.  Munger,  20  Colo. 
App.  5fi,  77  Pac.  5. 

But  it  has  been  held  that  a  provision  in 
r..R.A.1915B. 


goods,  exempts  the  warehouseman  from  the 
duty  of  watching  the  packages  to  detect 
leakage  resulting  from  any  cause  other  than 
improper  handling  or  storage.  Taussig  v. 
Bode,  134  Ca!.  260,  54  L.R.A.  777,  86  Am. 
St.  Rep.  2d0,  6fi  Pac.  250,  10  Am.  Nw.  Rep. 
630. 

Among  possibly  other  cases  holding  that 
a  wareliouseman  was  not  liable  for  bread 
of  an  alleged  special  agreement  as  to  care 
of  the  propertv  because  there  was  in  fact 
no  such  contrail  is  Cole  v.  Ogleaby,  13  La. 
Ann.  371,  where  the  insertion  of  the  words 
"fireproof  warehouse"  at  the  head  of  cotton 
receipts  and  advertisements  was  held  not 
to  constitute  any  part  of  the  contract  for 
the  storage  of  goods. 

See  also  Lake  Michigan  Car  Ferry  Tranap. 
Co,  V.  Crosby,  under  subd.  II.  a,  supra,  and 
cases  under  suhd.  VL,  supra. 

k.  MlHcellaneoua. 

The  acceptance  of  clothing  by  a  garment 
maker  from  a  wholesaler,  to  be  made  up 
into  garments  under  an  invoice  containing 
the  statement  that  the  goods  were  to  be 
at  the  bailee's  risk  against  loss  by  Ore  or 
otherwise  until  returned,  was  held  in  Rein- 
stein  V.  Watts.  84  Me.  139,  24  Atl.  710,  to 
constitute  an  acceptance  by  the  bailee  of  the 
terms  of  the  bailment,  and  to  amount  to  a 
contract  by  him  to  assume  the  risk  of  loss 
hy  fire,  and  to  be  accountable  in  all  eventa 
for  the  return  of  the  garments.  The  bailee 
was  held  liable  for  breach  of  contract  to  re- 
turn the  goods,  although  they  were  de- 
stroyed by  the  burning  of  his  shon. 

It  has  l>cen  held  that  a  pledgee  who  agrees 
to  keep  the  property  in  a  bank  vault  la 
liable  for  its  loss  by  theft,  where  it  is  re- 
moved from  the  bank,  although  the  removal 
was  caused  liv  the  refusal  of  the  bank  officers 
to  permit  it  to  remain  in  the  vault.  Butler 
V.  Greene,  49  Xeb,  280,  68  X.  W.  496. 

R.  E.  H. 


DANIKL  A.  LORD,  Plff.  in  Err,, 

fTTV  AND  COUNTY  OF   DENVER  et  al. 

(—  Colo.  — ,  143  Pac,  284.) 

Munlclpnl  foriKirHtlon  —  railroad  Rid 
—  conslructlnK  Improvement  with  op- 
tion to  railroad  roin|>any  to  purchaae, 

A  sciieme  hy  which  a  municipal  corpora- 
jn  is  to  issue  bonds  for  the  major  part  of 


Xole.  —  Constrvrtlon  of  improrement  fcy 
pubtle  bod  J/  Iff  til  option  to  private 
rotirem  to  purchase  as  vMattoti  of 
eonittllutlonal  prot^Hlon  against  Irnd- 
Ing  credit. 
As  to   power  of  legislature  to  authorise 
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%h.e  ooat  of  a,  tunDul  tUe  title  to  wliicb  it  is 
to  rett^D,  but  which  ia  to  be  used  1>y  a  rail- 
roAd  company  which  is  to  pay  the  remain- 
der of  the  cost  and  have  an  option  to  pur- 
eblM  the  improvement,  contravenes  *  eon- 
■titutioual  prohibition  against  its  lending 
ita  credit  to  any  corporation  or  liaviiig  joint 
ownership  with  it,  altliough  it  is  to  have 
fr^e  perpetual  use  of  Ibe  tunnel  aa  a  con- 
duit For  water  and  electricity,  and  the  right 
to  all  minerals  disrovered  in  its  construc- 
tion, and  the  right  to  subject  the  railway 
tracks  to  the  use  of  other  companies. 

(Gabliert,  J.,  dissents.) 

(July   8,   1914.) 

ERROR  to  the  District  Court  for  Den- 
ver County  to  -review  a  judgment  in 
defendant's  favor  in  an  action  brought  to 
restrain  defendants  from  issuing  bonds  to 
aid  in  the  construction  of  a  proposed  tun- 
nel.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Harry  S.  Sllvcr8tetn  and  Harr; 
Ia.  Iiub«rs  for  plaintiff  in  error. 

Messrs.  Hsrry  A.  Lindslej-,  JoH^ph  C. 
HpIri,  and  M.  H.  Krnncdy,  with  ^W.  I. 
N.  Stei-ens,  for  defendants  in  error. 


Scolt.   J.,   delivered   the   opin 


I   of   th( 


Tliie  action  is  by  a  citizen  and  taxpayer, 
to  restrain  the  city  and  county  of  Denver 
from  issuing  its  bonds  in  the  amount  of 
S3,(KH).0O0,  to  aid  in  the  construction  of  a 
proposed  tunnel  to  be  knoivn  as  the  "Moffat 


ttinnel."  It  seems  that  a  statement  of  the 
facts  must  be  extended  to  an  unusual  tengtii 
in  order  that  the  matters  to  be  determined 
may  be  properly  understood. 

The  questions  raised  were  determined  in 
the  court  below  upon  a  demurrer  to  the 
complaint.  The  complaint  alleges  the  or' 
ganization  and  existence  of  the  city  and 
county  of  Denver  under  the  20t)i  article 
of  the  Constitution,  and  that  on  the  20th 
day  of  May,  1913,  an  amendment  to  the 
charter  of  the  city  and  county  was  adopted, 
known  as  §  353,  This  section  purported  to 
create  a  tunnel  commiBsion,  to  consist  of 
three  members,  and  at  the  same  election 
the  members  of  sucli  commission  were  elect- 
ed. Among  other  things  provided  by  the 
said  amendment  were  the  following: 

"All  the  powers  granted  to  the  city  and 
county  of  Denver  by  article  20  of  the  Con- 
stitution of  the  state  of  Colorado,  and  other- 
wise existing  by  operation  of  law,  including 
the  power  of  eminent  domain  and  authority 
to  make  all  necessary  tilings  under  the  laws 
of  the  state  of  Colorado  and  the  United 
States,  are  hereby  conferred  upon  said  tun- 
nel commission,  to  acquire,  construct,  build, 
assist  in  building  and  constructing,  operate, 
maintain,  lease,  and  dispose  of,  a  trans- 
portation tunnel,  together  with  necessary 
approaches  thereto,  through  the  main  range 
or  divide  of  the  Rocky  Mountains  under  or 
near  James  Peak,  to  be  known  as  the  'Mof- 
fat tunnel,'  for  the  purpose  of  transport- 
ing freight,  passengers,  water,  and  elec- 
tricity,  or    for   any   one   or   more   of   such 


counties  or  other  political  divisions  to 
build,  purchase,  or  operate  railroad  or  street 
railway,  as  affected  by  limitations  or  re- 
strictions on  power  to  aid  private  enter- 
prise, see  note  to  Atkinson  v.  Ada  County, 
28  l..R.A,(N.S.)   412. 

T.OKo  V.  Denver  appears  to  be  the  only 
case  involving  the  constitutional  provision 
against  lending  credit,  in  which  a  private 
coneern  was  given  an  option  to  pnrchasc  an 
improvement  procured  by  public  funds. 

It  has  been  held  that  the  constitutional 
provision  against  the  loaning  of  credit  is 
not  violated  by  tlie  erection  of  an  improve- 
inent  at  public  expense,  the  leasing  of  which 
to  a  private  concern  under  a  long-term  lease 
Is  contemplated. 

Thus,  in  Sun  Printing  A  Pub.  Asso.  v. 
Xcw  Vork,  152  N.  Y.  257,  37  L.R.A.  788.  49 
X,  E.  503,  it  was  held  that  a  provision  for 
the  lease  of  a  road  and  for  the  successive 
renewals  tliereof,  in  a  statute  giving  a  mu- 
tiicipalify  power  to  build  a  railway  in  its 
streets,  and  providing  that  the  road  shall 
be  and  remain  the  absolute  property  of  the 
municipality,  does  not  make  bonds  issued 
in  aid  of  the  construction  of  the  road  a 
loan  of  the  credit  of  the  city  to  the  persons 
leasing  the  road.  To  the  same  effect  is 
Admiral  Realty  Co.  v.  New  York,  78  Misc. 
345.  13S  N.  V.  Supp.  334,  affirmed  in  206 
L.R-A.1915B. 


N.  Y.  110.  99  N.  E.  241,  Ann.  Cas.  19I4A, 
1054. 

And  in  Prince  v.  Crocker,  168  Mass.  347. 
32  L.R.A.  610,  44  N.  E.  446,  it  was  held 
that  the  building  of  a  subway  under  the 
streets  of  a  city  for  the  carriage  of  such  pas- 
sengers aa  pay  the  regular  fare  on  a  street 
railway  to  which  it  will  be  leased  is  for 
public  use,  and  it  is  within  the  constitu- 
tional power  of  the  legislature  to  order  or 

A  statute  authorizing  counties  to  erect 
bridges  for  the  use  of  railroads,  or  of  pedes- 
trians, wagons,  and  railroad  trains  combined, 
and  to  issue  county  bonds  to  pay  for  the 
same,  is  unconstitutional  in  so  far  aa  it 
autlioriices  the  county  to  erect  bridges  for 
railroad  purposes,  as  a  loan  of  credit  in  aid 
of  an  indivdual  or  corporation  operating 
a  railroad.  Garland  v.  Montgomery  Countv. 
BT  Ala.  223,  6  So.  402.  To  the  same  effect 
is  Colburn  v.  Chattanooga  Western  R.  Co. 
1)4  Tenn.  4-1,  28  S.  W.  298. 

In  Brooke  v.  Philadelphia,  162  Pa,  123, 
24  L.H.A.  781.  2S  Atl.  387,  it  is  held  that 
a  loan  of  the  city's  credit  to  a  corporation 
is  not  made  by  a  contract  between  the  city 
and  a  railroad  companr  by  which  one  half 
of  the  expense  of  abolis^iing  grade  crossings 
in  the  city  is  to  be  reimbursed  to  the  city 
by  the  railroad  company.  A.  L.  R. 
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purposes;  provided,  however,  that  in  the 
event  said  tunnel  shall  be  originally  con- 
structed for  the  transportation  of  freight 
and  paeaengera,  the  right  shall  be  retained 
by  the  city  and  county  in  perpetuity,  to  con- 
struct and  operate,  or  to  authorize  the  con- 
atruction  and  operation  through  such  tunnel 
of  an  aqueduct,  pipe  line,  or  other  apparatus 
for  conveying  water  from  the  western  to  the 
eastern  portal,  for  use  by  the  city  and  coun- 
ty of  Denver  and  its  inhsbitanta  for  do- 
mestic purposes,  irrigation,  power,  or  other 
uses,  also  the  right  to  extend  or  authorise 
the  extension  through  the  same,  of  cables, 
wires,  or  other  apparatus  for  conveying 
electricity  manufactured  west  of  the  ivpst- 
em  porta!  thereof,  to  be  used  for  power, 
lighting,  or  other  purposes,  by  the  city  and 
its  inhabitants,  and  to  permit  the  use  there- 
of, upon  Bome  fair  and  equitable  basis,  by 
any  and  all  railway  lines  desiring  such  use; 
but  in  enlarging  eaid  tunnel  or  otherwise 
preparing  it  for,  and  subjecting  it  to,  the 
said  water  or  electric  uses,  the  original  use 
to  which  it  shall  have  been  subjected  shall 
not  be  destroyed,  impaired,  or  needlessly 
interrupted.  And  if  in  constructing  said 
tunnel,  mineral  in  paying  quantities  shall  be 
discovered  therein,  the  commission  shall 
have  power  to  make  such  contracts  and  take 
such  other  steps  in  relation  thereto  an  will 
aecure  for  the  city  and  county  tlie  lienelit 
of  such  discovery  or  discoveries. 

"The  construction,  management,  opera- 
tion, lease,  and  sale  or  disposition  of  said 
tunnel,  and  ita  subjection  to  the  transmis- 
sion of  water  and  electricity,  shall  be  in 
the  escluBivc  control  of  said  tunnel  commia- 
bIoh,  including  the  disburaement  of  all 
funds  provided  in  connection  thcrewitli. 

"The  commiasion  shall  institute  and  de- 
tend  all  litigation  affecting  its  duties  or 
powers  or  arising  from  the  e.vercise  thereof, 
or  in  relation  to  its  trusts,  and  all  expens- 
es of  such  litigation  shall  be  paid  by  the 
treasurer  out  of  the  general  fund  upon  tlic 

"The  commission  may  also  provide  that 
a  portion  of  the  funds  needed  for  construc- 
tion of  the  tunnel  may  be  furnished  by 
individuals  or  corporations  interested  in 
tbe  same,  and  may  enter  into  contracts  with 
such  individuals  or  corporations  interested 
in  the  same  with  reference  to  the  construc- 
tion, control,  management,  operation,  and 
future  lease,  sale,  or  disposition  of  the 
same;  provided  always  that  until  the  city 
and  county  shall  have  been  reimbursed  in 
full  for  any  and  all  moneys  so  e.tpended  by 
it,  together  with  interest  thereon,  and  is 
released  from  all  financial  liability  in  con- 
nection therewith,  it  shall  retain  the  own- 
ership ol  said  tunnel  and  the  right  to  regu- 
late and  control  the  same  itself,  or  by  ita 
I..R.A.1915B. 


representative  or  agent,  or  by  contract  aa 
hereinbefore  provided. 

"And  provided  further  that  the  rights  in 
and  to  said  tunnel  hereinbefore  reserved 
to  the  city  and  county  in  perpetuity  shall 
be  perpetually  retained,  notwithstanding 
any  lease,  sale,  or  other  disposition  of  said 
tunnel  or  its  use.  If  upon  investigation 
the  comniission  shall  decide  that  said  tun- 
nel is  desirable  and  its  construction  feasible, 
that  body  shall  determine  the  amount  of 
general  bonds  of  the  city  and  county  neces- 
sary to  l>e  issued,  and  the  rate  of  interest 
tbe  same  shall  bear  per  annum;  and  the 
commission  may  by  ordinance  of  the  city 
council  submit  to  the  vote  of  the  taxpaylng' 
electors  at  any  time  at  any  election  held 
in  the  city  and  county  after  the  adoption  of 
this  amendment,  for  whatever  purpose  such 
election  may  be  called,  whether  such  elec- 
tion be  general  or  special,  or  at  a 
special  election  called  upon  their  request 
for  the  purpose,  the  question  of  whetlier  the 
city  and  county  shall  issue  its  general  bonds 
maturing  in  not  less  than  fifteen,  nor  more 
than  fifty,  years  for  such  purpose  in  such 
amount  and  at  sucb  rate  of  interest  as  has 
lieen   determined    by    i 
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.11  said  election  at  the  time  so  lixed  by 
said  commission,  and  the  clerk  and  elec- 
tion commission  shall  publish  the  necessary 
notices  for  calling  and  holding  said  election 
at  the  time  so  n^:ed,  and  tliey  and  all  other 
officers  shall  perform  the  duties  incumbent 
upon  them  by  law  for  the  legal  holding  of 

"The  comniission  may  also  submit  any 
proposition  concerning  its  powers  or  trust 
at  any  municipal  election.  All  propositions 
shall  he  submitted  in  the  way.  at  the  time, 
and  in  tlie  manner  and  form  prescribed  by 

"Wlicu  there  is  so  submitted  to  the  tax- 
paying  electors  tlie  question  of  incurring  a 
general  indebtedness  of  the  city  and  county, 
for  the  foregoing  purpose,  if  a  majority  of 
the  votes  cast  thereon  shall  be  in  favor  of 
the  proposition  so  submitted,  it  shall  there- 
by be  adopted,  and  such  adoption  shall  be 
a  sufficient  autlioriiation  for  the  issuance 
of  the  bonds  in  the  amount  thereby  provid- 
ed  for,  and  maturing  on  the  date  therein 
flxed,  and  the  same,  when  issued,  shall  be 
and  constitute  a  valid  general  indebtedness 
of  the  city  and  county  of  Denver  for  said 
purpose,  and  the  provisions  of  this  section 
relative  to  the  issue,  sale,  and  redemption 
of  bonds  shall  apply  thereto,  the  vote  upon 
such  election  shall  be  canvassed  and  the 
result  declared  by  the  proper  officers  a* 
provided  by  law, 

"The  council  shall  pass  such  ordinance  as 
said  commission  shall  deem  necessary  re- 
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■pectiog  the  iasuacce  of  said  bonds,  or  to 
the  full  exercise  of  all  the  ponem  heroin 
given  it,  in  the  form  rafommended  by  the 
comiiiiiuiion  and  without  amendment,  and 
the  mayor  shall  sign  the  same. 

''The  city  aud  county  of  Denver  ahail  an- 
nually levy  a  auificient  tii.v  for  the  creation 
of  a  sinking  fund  to  diHcharge  in  full  the 
priucipal  of,  and  interetit  on,  the  bonds  ia' 
aued  hereunder,  unless  the  ordinance  adopt- 
ed, as  hereinabove  provided,  shall  contain 
suitable  provisiona,  otherwise  to  insure  the 
prompt  payment  of  said  interest  as  the 
same  shall  become  due,  and  also  fur  the  cre- 
ation of  a  sinking  fund  sufficient  to  dis- 
charge in  lull  the  principHl  of  sitid  bonds 
at  msturltj- 

"Thia  section  and  any  provision  of  the 
charter  referred  to  herein  shall  remain  in 
full  force  so  far  as  may  ht  necessary  for 
the  purpose  of  securing  the  prompt  pay- 
ment of  the  bonds  issued  hereunder,  and 
until  said  bonds  are  fully  paid  shall  be 
irrepealable. 

"The  inhabitants  of  tlie  city  and  county 
of  Denver  by  the  adoption  of  this  charter 
amendment  do  find  and  declare  that  the 
said  tunnel  will,  in  their  judgment,  be  of 
local  use  and  convenience  to  the  people, 
and  that  it  is  also  absolutely  essential  to 
the  future  groivth  and  welfare  of  said  city 
and  county." 

It  is  then  alleged  that  the  tunnel  eommis- 
sion  so  created  proceeded  to  dcterJnine.  and 
did  determine,  the  approximate  cost  of  the 
tunnel,  topether  with  the  neccsaary  ap- 
proaches thereto,  throujih  the  main  range 
or  divide  of  the  Rocky  Ituuntains,  under  or 
near  James  Peak,  and  for  that  purpose  the 
same  could  be  constructed  for  not  to  exceed 
S4.-t30,00n,  and  that,  actinjr  under  the  au- 
thority assumed  to  bo  conferred  by  the 
city  ehartei"  amendment,  the  commission,  on 
the  8th  day  of  October,  1013.  entered  into 
a  written  agreement  «ith  the  Denver  k 
fait  I-akc  Railroad  Company,  for  the  con- 
struction of  such  tunnel. 

This  agreement  recites  that  the  railroad 
rompany  owns  and  operates  a  railroad  from 
the  city  of  Denver  to  Steamboat  .Springs, 
Colorado,  and  is  ciiftagtHl  in  the  evtensioo 
thereof  to  Crai};.  Colorado,  and  it  shall  be 
further  constructed  and  e:ilendc<l  to  Salt 
Ijtke  City.  Utah;  that  the  raih.'ad  com- 
pany desires  to  use.  lease,  operate,  and 
maintain,  and  ultimately  to  acquire,  the 
said  tunnel  for  railroad  and  tranH])orta- 
tion  purposes,  subject  to  the  city's  use  for 
oonveying  water  and  electricity,  and  the 
city's  power  and  control  over  said  tunnel 
for  the  purpose  of  assuring  fair  and  c<jiii- 
table  TBtes  to  other  railroads  using  said 
tunnel,  and  that,  in  consideration  of  the 
premises,  the  railroad  company  i«  willing 
LR.A.lfll5B. 


to  grant  the  use  of  ita  tracin  for  the  dis- 
tance of  30  miles  cast  of  the  eastern  portal 
of  said  tunnel,  and  for  a  dititanee  of  To 
miles  west  of  the  western  portal  of  said 
tunnel,  in  perpetuity,  to  other  railroads  de- 
siring to  use  the  tunnel  on  the  terms  and 
conditions  afterwards  provided  in  the  agree- 
ment; that  a  survey  has  theretofore  been 
made  by  the  Continental  Tunnel  Rnilread 
Company,  and  rights  q£  way  have  been  se- 
cured by  said  company  in  the  Land  Office  of 
the  United  States  for  the  location  of  the 
proposed  tunnel. 

It  is  then  agreed  that  in  pursuance  of  the 
power  conferred  by  the  said  charter  amend- 
ment, the  tunnel  eonwiisaion  will  procure 
the  services  of  engineeers  of  experience,  in 
the  construction  of  the  proposed  tunnel,  and 
fix  the  compensation  to  be  paid  such  engi- 
neers, and  that  this  payment  shall  be  made 
from  the  funds  provided  for  the  construc- 
tion of  the  tunnel,  or  in  ease  of  failure  of 
the  city  to  vote  the  bonds  provided  in  tlie 
agreement,  that  the  railroad  company  sliall 
pay  one  third,  and  the  tunnel  eommiasion 
two  thirds,  of  said  eKpenaes;  that  an  esti- 
mate of  tlie  costs  of  the  tunnel  shall  be 
made  by  the  engineers,  and  which  tunnel 
shall  be  adapted  for  and  with  a  single- 
track  railroad,  having  an  inside  clearance 
of  not  less  than  16  feet  in  width,  and  not 
less  than  21  feet  in  height,  and  suitable  for 
said  city's  use,  not  only  for  railroad  trans- 
portation ]>urposes,  but  also  for  the  con- 
veyance of  an  ample  supply  of  water  for 
domestic  and  irrigation  purposes,  and  elec- 
tricity for  power  and  lighting  purposes  for 
the  city  and  county  of  l)envor  and  tlie  in- 
habitants thereof,  and  which  said  tunnel 
shall  have  grades  not  exceeding  2  per  cent 
cut   for  railroad   purposes. 

The  tunnel  commission  further  agreed 
that  in  ease  the  engineers  report  the  prob- 
able cost  of  construction  of  the  tunnel  and 
the  approaches,  ready  for  the  installation 
of  facilities  for  the  transportation  of  water 
and  electricity  for  use  by  the  eity  and  coun- 
ty of  Denver,  and  ready  for  the  electric 
operation  of  a  single-track  railroad,  shall 
lie  .1i4.,-ian.(iOI)  or  less,  then  the  tunnel  com- 
mission shall  undertake  the  construction, 
building,  and  completion  of  said  tunnel, 
approaches,  and  stationary  railroad  facili- 
ties, and  provide  and  pay  K.OOn.OOf)  by 
and  through  the  issuance  of  general  bonds 
of  the  city  and  county  of  Denver,  to  be  is- 
sued in  accordance  with  the  amendment; 
such  Imnds  to  bear  interest  at  not  more 
than  5  per  cent  per  annum,  interest  payable 
semi-annually,  and  sliall  be  payable  fifty 
years  after  their  date. 

It  was  also  provided  for  the  retirement 
of  such  bonds  and  the  creation  of  a  sink- 
ing fund.     Tt  was  then  agreed  by  the  com- 
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miBBion  that  if  the  probable  costs  reported  , 
bv  the  engint^ers  did  not  exceed  $4,500,000, 
and  if  the  lowest  sHtUfactory'  bid  conflrms 
auch  estimate,  tbe  tunnel  commisBion  shall 
build  said  tunnol  upon  conditions  that  the 
railroad  companj  eball  pay  the  entire  ex- 
ecea  of  costs  over  and  above  the  sum  of 
¥3,000,000;  further,  that  the  paymynts  re- 
quired by  the  railroad  company  shall  be 
deposited  aa  thereafter  agreed,  and  that  the 
consideration  of  such  payments,  together 
with  the  right  to  use  tbe  tracks  of  said 
railroad  company,  are  for  an  option  pro- 
vided for  in  the  agreement  by  which  the 
railroad  company  is  granted  the  right  to 
use.  lease,  operate,  and  maintain,  and  ulti- 
mately to  acquire,  the  said  tunnel  from 
eaid  tunnel  commiBsion,  as  provided  in  the 
agreement.  The  tunnel  commission  was  to 
institute  and  defend  all  litigation  affect- 
ing its  duties  and  powers,  or  arising  from 
the  exercise  thereof,  or  relating  to  the  ad- 
ministration of  its  trusts,  and  to  exercise 
the  power  of  eminent  domain,  and  all  of  the 
expenses  therein  incurred  are  to  be  includ- 
ed as  s  part  of  the  costs  of  the  tunnel. 

The  tunnel  commission  further  agreed 
that  the  railroad  company  may  at  any  time 
purchase  said  tunnel  for  railroad  trans- 
portation purposes,  upon  the  payment  by 
the  railroad  company  of  the  $3,000,000 
of  the  bonds  provided  for,  or  so  much 
thereof  as  may  be  sold  for  the  purposes 
thereof,  with  all  accrued  interest,  and 
that  the  title  of  the  said  tunnel  and  its 
approaches  shall  thereupon  ini  mediately 
vest  in  the  railroad  company.  The  tunnel 
commission  is,  on  demand  of  tbe  railroad 
company,  to  execute  and  deliver  to  the 
railroad  company  such  other  and  further 
assurance  of  title  as  may  be  necessary  in 
the  premises;  subject,  however,  to  a  per- 
petual easement  in  the  city  for  the  trans- 
mission of  water  and  electric  current  for 
light,  beat,  and  power,  and  also  subject  to 
the  perpetual  right  reserved  by  the  city 
and  county  to  have  said  tunnel  equipment 
and  approaches,  and  tracks  of  said  railroad 
for  a  distance  of  30  miles  east  of  the  east- 
ern portal,  and  for  a  distance  of  75  miles 
west  of  the  western  portal,  used  by  other 
railroads,  as  provided   in  the  agreement. 

The  railroad  company  agreed  that  if  the 
estimate  of  the  engineers  for  the  reason- 
able coat  of  said  tunnel,  necessary  approach- 
es, and  stationary  railroad  facilities,  ready 
for  laying  of  pipes  and  the  installation  of 
facilities  for  the  transportation  of  an  ample 
supply  of  Water  for  domestic  and  irrigation 
uses  and  of  electricity  for  power  ind  light- 
ing purposes,  for  the  city  and  county  of 
Denver,  and  including  said  single-track 
railroad.  b«  $4,-^00,000  or  less,  then  one 
third  of  said  estimated  costs  of  construe-. 
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tion,  building,  and  completion  of  said  tunnel, 

approaches,  and  facilities  shall  be  deposit- 
ed by  said  railroad  company  concurrently 
with  the  two  thirds  thereof  depoNted  by 
the   tunnel   commission. 

The  railroad  company  further  agreed 
that  the  tunnel  commission  should  build 
and  construct  the  tunnel,  necessary  ap- 
proaches thereto,  and  facilities  for  trans- 
portation of  water  and  electricity,  as  afore- 
said, including  said  single  track,  and  th»t 
the  railroad  company  should  pay  any  ex- 
cess of  coat  above  the  said  sum  of  $3,000,000. 

It  was  also  agreed  that  the  title  to 
the  said  tunnel  and  its  necessary  ap- 
proaches shall  be  vested  in  the  city  and 
county  of  Denver,  and  shall  remain  the 
property  of  said  city  and  county,  until  the 
same  shall  have  been  purchased  and  fully 
paid  for  by  the  railroad  company. 

It  was  further  agreed  that  the  railroad 
company  should  pay  the  interest  on  all  the 
bonds  to  be  issued  and  sold  by  the  city, 
so  long  as  any  such  bonds  are  unpaid  and 
outstanding,  plus  J  per  cent  per  annum  on 
all  said  bonds  outstanding  to  comply  with 
the  sinking  fund  for  the  provision  of  the 
retirement  of  said  bonds,  and  should  also 
pay  the  entire  cost  of  maintenance,  equip- 
ment, and  operation  of  said  tunnel,  includ- 
ing the  necessary  motive  power. 

The  railroad  company  further  agreed  to 
provide  trackage  rights  for  the  use  of  said 
tunnel  and  its  approaches  by  other  rail- 
roads under  fair  and  reasonable  trackage 
agreements,  containing  the  usual  proper 
covenants  and  conditions  customarily  em- 
bodied in  trackage  agreements  between  rail- 
roads, and  upon  condition  that  each  other 
railroad  desiring  to  use  tbe  said  tunnel 
and  its  approaches  may  do  so  only  upon 
payment  of  one  half  of  the  interest  upon 
tbe  actual  cost  of  construction  and  equip- 
ment of  the  tunnel  and  its  approaches,  on 
a  basis  of  5  per  cent,  of  all  sunis  paid  by 
the  constructing  partie*),  for  construction 
and  equipment  and  motive  power  of  said 
tunnel  and  its  approaches,  together  with 
such  proportion  of  the  cost  of  maintenance 
and  operation  of  said  tunnel  and  Its  ap- 
proaches as  the  number  of  car  wheels  of 
each  road  so  using  said  tunnel  shall  bear 
ta  the  total  number  of  car  wheels  passing 
through   said   tunnel. 

The  railroad  company  further  agreed  to 
furnish  at  its  own  cost,  and  to  provide,  all 
electric  current  necessary  for  the  operation 
of  the  tunnel  and  its  apu^oaches,  and  to 
supply  all  the  necessary  equipment  includ- 
ing motive  power  for  the  operation  of  the 
tunnel.  The  railroad  company  further 
agreed  to  permit  to  the  railroads  haviiig 
trackage  rights  to  the  use  of  the  tunnel, 
use  of  its  tracks  and  facilities  for  a  distance 
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of  30  milcB  from  the  east  portal,  and  75 
miles  from  the  west  portal,  provided  that 
■of  such  railroad  bo  using  the  tracks  and 
facilities  shall  pay  interest  at  the  rate  of 
3  per  cent  per  aonum  based  upon  the  ica- 
Bonable  cost  of  reprodueing  the  tracks  ao 
used  at  the  time  of  acquiring  the  right  of 
nav,  and  that  each  railroad  sliall,  in  ad- 
dition, and  as  a  condition  precedent,  pay 
to  the  railroad  company  for  maintenance 
md  repairs  a  percentage  of  the  actual 
cost  thereof  based  upon  the  car  wheels  ea- 
timate.  The  railroad  company  further 
xjp'eed  that  it  would,  on  or  before  tlie  matur- 
ity of  the  bonds  of  the  city,  exercise  its 
option  to  purchase  said  tunnel  by  the  pay- 
ment of  the  principal  of  the  $3,000,000  or 
BO  much  thereof  as  may  have  been  sold. 

It  is  further  agreed  by  the  railrosd  com- 
pany that  it  will  immediately,  upon  the  be- 
ginning of  the  construction  of  the  tunnel, 
proceed  in  the  construction  of  its  lines  from 
Craig,  Colorado,  toward  the  Colorado  and 
Utah  line,  and  will,  within  five  years  from 
the  dat«  of  the  eompletioo  of  the  tunnel, 
have  ita  lines  fully  and  continuously  in 
rrguUr,  daily  operation  to  the  citv  of  Salt 
Ulie. 

It  was  also  agreed  between  the  parties 
that  before  any  contract  is  let  for  the  con- 
struction of  the  tunnel  or  any  part  thereof, 
the  tunnel  commission  shall  deposit,  with 
a  depositary  to  be  agreed  upon,  $3,000,000 
of  bonds  of  the  rity  and  county  of  Denver, 
(nd  that  the  railroad  company  will  deposit 
with  the  said  depositary  its  proportion  of 
the  total  cost  of  the  saiil  tunnel  in  cash  or 
current  marketable  set^urities  bo  deposited, 
to  be  sold  by  the  party  so  depositing  as  it 
niay  dcHire,  and  all  proceeds  to  bo  deposited 
with  the  depositary. 

It  was  mutually  agreed,  further,  that  tlie 
money  so  deposited  by  the  contracting  par- 
lies shall  be  paid  out  in  the  same  ratio  or 
proportion  as  the  total  amount  furnished 
by  the  parties  shall  bear  to  each  other. 

It  was  further  mutually  atireed  that  the 
prelusive  right  siiall  forever  be  reserved 
in  perpetuity  in  the  city  and  county  of 
Denver  "to  construct  and  operate  through 
•aid  tunnel  an  aqueduct,  pipe  line,  or  other 
apparatus  for  conveying  water  from  the 
western  to  the  east«rn  portal  for  use  hy 
the  said  city  and  county  of  Denver,  for 
domefllic,  power,  and  other  purposes,  also 
the  right  to  extend  through  the  same,  ca- 
bles, wires,  and  other  apparatus  for  con- 
veying electricity,  to  he  used  for  power, 
light,  and  other  purposes  by  the  city;  sub- 
ject to  the  eonditiona  that  all  installation 
of  equipment  and  use  of  said  tunnel  and 
approaches  for  the  purposes  aforesaid  shall 
not  destroT,  impair,  or  unreasonably  in- 
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terrupt  the  usee  of  said  tunnel  for  Baid 
railroad  purposes." 

It  was  further  agreed  that  the  tunnel 
commission  shall  take  such  steps  as  may 
be  pcrmiHsible  under  the  existing  laws,  or 
by  procuring  such  appropriate  legislation, 
as  will  secure  e.ieiusively  to  the  city  the 
beneSt  of  any  or  all  veins  of  mineral  or 
mineral  deposits  that  may  be  discovered  in 
constructiug  the  tunnel,  provided  that  uo~ 
mining  operations  or  mining  development 
shall,  at  any  time  or  in  any  manner,  inter- 
fere witli,  impede,  endanger,  or  destroy  the 
use  of  Baid  tunnel  or  its  approaches  for 
transportation  purposes.  All  funds  were 
to  be  paid  out  upon  order  of  the  tunnel 
comniission.  Contracts  were  to  be  let  by 
bid,  the  tunnel  commission  to  reserve  the 
right  to  accept  or  reject  any  such  bids. 

It  WHS  also  provided  that  upon  comple- 
tion of  the  tunnel  and  its  approaches,  the 
railroad  company  should  be  entitled  to  the 
possession  and  operation  of  the  same  for 
railroad  transportation  purposes,  such  pos- 
session and  operation  being  subject  to  the 
use,  rights,  and  easements   reserved  to  the 

it  was  further  agreed  that  the  coat  of 
the  special  election  to  determine  the  ques- 
tion of  issuance  of  the  $3,000,000  bond  issue 
shall  be  paid,  one  half  by  the  city,  and  one 
half  by  the  railroad  company.  It  was  like- 
wise provided  tliat,  in  caHC  of  failure  of  the 
railroad  to  pay  the  interest  on  the  out- 
standing bonds  of  tlie  city,  or  to  deposit  the 
I  per  cent  sinking  fund  as  provided,  or  fail- 
ure in  any  other  of  the  material  provisions 
of  the  contract  for  a  period  of  three  months. 
then  the  tunnel  commission  may  declare 
the  contract  terminated,  and  all  sums  paid 
by  the  railroad  company  shall  be  held  as 
liquidated  damages. 

The  complaint  further  alleges  that  after 
the  execution  of  this  agreement  the  question 
of  the  issuance  of  $3,000,000  in  bonds  was 
properly  submitted  and  adopted. 

There  are  but  two  queationa  presented  for 
determination:  |1)  Is  the  issuance  of  the 
bonds  by  the  city,  and  >for  such  a  purpose. 
inhibited  hy  the  Constitution!  (2)  If  not. 
then  is  the  provision  of  the  contract  and 
proposition  to  issue  such  Ijonds,  extended 
lor  the  full  period  of  fifty  years,  in  contra- 
vention of  9  8,  art.  II,  of  the  Constitution, 
limiting  the  period  for  the  extinguishment 
of  a  city  debt  to  fifteen  years? 

Sections  1  and  2  of  article  11  of  the  Con- 
stitution provide: 

"Section  1.  Neither  the  state  nor  any 
county,  city,  town,  township  or  school  dis- 
trict shall  lend  or  pledge  the  credit  or  faith 
thereof,  directly  or  indirectly,  in  any  man- 
ner to  or  in  aid  of  any  person,  company  or 
corporation,    public    or    private,    for    any 
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amount  or  for  any  purpose  whatever,  or 
lioconie  rcepoiiflibie  for  any  dubt,  contract  or 
liability  of  any  person,  company  or  corpora- 
tion,  public   or   private,   in   or   out  of   the 

■■Sec,  2.  Neither  the  state  nor  any  coun- 
ty, city,  town,  t«u'nahip  or  achoot  diatrict, 
shall  make  any  donation  or  grant  to,  or  in 
aid  of,  or  become  a  subscriber  to,  or  share- 
Iioldcr  in,  'any  corporation  or  company,  or 
a  joint  owner  with  any  person,  eompauy  or 
torporation,  public  or  private,  in  or  out  of 
tlie  state,  except  as  to  such  ownership  as 
may  accrue  to  the  state,  by  escheat  or  by 
forfeiture,  by  opuration  or  provision  of 
law;  and  except  aa  to  such  ownership  as 
may  accrue  to  the  state,  or  to  any  county, 
city,  town,  township  or  school  district,  or 
to  either  or  any  of  them,  joinflj'  with  any 
person,  company  or  corporation,  hy  forfeit- 
ure or  sale  of  real  estate  for  nonpayment 
of  taxes,  or  by  donation  or  devise  for  public 
use,  or  by  purchase  l>y  or  on  behalf  of  any 
or  either  of  them,  jointly  with  any  or  eith- 
er of  them,  vmder  execution  in  cases  of  fines, 
penalties  or  forfeiture  of  recognizance, 
breach  of  condition  or  official  bond,  or  of 
bond  to  secure  public  moneys,  or  tbi;  per- 
formance of  any  contract  in  which  they  or 
any  of  them  may  be  jointly  or  severally 
interested."' 

Prior  to  the  adoption  of  our  Constitution, 
the  policy  of  extending  public  aid  to  pri- 
vate corporations  had  grown  to  be  alarm- 
ing. Judge  Dillon,  in  bis  work  on  Munici- 
l>al  Corporations,  ]  Dill,  gg  313,  31S,  points 
out  the  evil  effects  arising  therefrom.  This 
policy  he  augpesta  had  become  a  mania,  par- 
ticularly In  the  W.'st:  that  it  had  resulted 
in  atteniptoci  repudiation  upon  the  part 
of  both  states  and  municipalities,  and  says: 
"The  moat  noted  of  extraordinary  or  extra- 
municipal  powers  conferred  upon  munici- 
pal and  public  corporations  is  the  authority 
to  aid  in  the  construction  of  railways  by 
subscribing  to  their  stock,  issuing  negoti- 
able bonds  as  a  means  of  paying  their  sub- 
script ion,  and  taxing  the  inhabitants  or 
the  property  within  their  limits  to  pay  the 
indebtedness  thereby  incurred;  .  .  .  Re- 
garded in  the  light  of  its  effects,  whatever 
may  be  thought  of  its  constitutional  sound- 
ness, there  is  little  hesitation  in  affirming 
that  this  invention  to  aid  the  enterprises 
of  private  corporations  has  proved  itself 
baneful  in  the  last  degree." 

To  prevent  this  evil,  there  began  the 
adoption  of  constitutional  amendments  by 
many  of  the  states,  denying  the  right  of  the 
legislatiire  to  grant  such  powers.  Our  Con- 
stitution was  adopted  at  a  time  when  the 
.  subject  was  much  in  the  public  mind.  An 
eva'mination  of  the  proceedings  of  the  con- 
stitutional convention  shows  the  introduc- 
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tion  of  several  resolutions  upon  the  subject, 
and  repeated  redrafts  of  these  sections,  with 
the  result  that  §§  I  and  2  of  article  11  are 
broader  in  scope,  and  more  speciHc  in  the 
matter  of  restriction,  than  any  similar  con- 
stitutional provision  considered  or  brought 
to  OUT  attention.  Indeed,  it  would  seem 
that  language  could  not  make  plainer  the 
intent  of  the  framers  of  the  Constitution  to 
utterly  prohibit  the  mingling  of  public 
moneys  with  tliose  of  private  persons,  ei- 
ther directly  or  indirectly,  or  in  any  manner 
whatsoever. 

I'hese  sections  of  the  Constitution  have 
been  before  this  court  for  interpretation,  at 
least,  as  to  the  spiiit  and  intent.  The  case 
of  Colorado,  C.  R.  Co.  v.  I^ea.,  5  Colo.  192, 
was  decided  within  a  very  short  period 
after  the  adoption  of  tlie  Constitution.  Two 
of  the  three  judges  then  constituting  the 
supi'cme  court  had  served  as  members  of 
the  constitutional  convention.  The  ques- 
tion of  public  benclit  was  urged  in  that  case, 
as  here.  It  was  there  said  :  "That  the  con 
struction  of  the  proposed  line  of  railroad 
would  be  of  great  benefit  to  the  county  and 
its  citizens:  that  it  would  give  them  in- 
creased and  superior  facilities  for  traffic 
and  commerce  with  both  the  Atlantic  and 
Pacific  seaboards,  do  not  make  it  any  the 
less  a  donation  within  the  intent  of  the 
inhibition.  These  and  similar  coneidera- 
tiona  of  public  benefit  and  advantage  had 
constituted  for  years,  under  our  territorial 
government,  the  basis  of  appeals  for  and 
grants  of  county  and  municipal  aid  to 
railroad  eompanieti,  and  it  was  undoubtedly 
the  intention  of  the  framers  of  the  Constitu- 
tion, whether  wisely  X>r  not,  to  prohibit,  by 
the  fundamental  law  of  the  new  state,  all 
public  aid  to  railroad  companies,  whether  by 
donation,  grant,  ot  subscription,  no  matter 
what  might  he  the  public  benefit  and  ad- 
vantages flowing  from  the  construction  of 
such  roads.  T  understand  the  framers  of 
the  Constitution  and  the  people  who  adopt- 
ed it  to  have  intended,  by  this  provision, 
the  declaration  of  a  broad  policy  ot  prohi- 
bition, forbidding  state,  county,  and  munici- 
pal aid  lu  railroad  and  other  companies  in 
anv  of  the  modes  specified.  If  the  existence 
of  a  public  benefit  is  to  give  such  an  agree- 
ment the  charaetpr  of  a  sale  of  the  stock, 
and  take  it  out  of  the  constitutional  prohi- 
bition, then  the  prohibition  is  utterly  nuga- 
tory and  valueless,  as  such  consideration 
would   exiet   in   every   probable  case." 

Speaking  of  the  sections  of  the  Constitu- 
tion under  consideration  and  other  provi- 
sions in  restriction  of  authority  to  incur 
public  debt,  in  the  case  of  People  ex  rel. 
Seeley  v.  liny,  il  Colo.  80.  10  Pac.  641,  it 
was  said:  '"It  was  their  duty  not  only  to 
provide  against  the  recurrence  ot  evils,  pft- 
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tfot  and  alreadj  expierieoced,  but  kIho  to 
guard  every  point  wliere  abuBes  were  liable 
to  crtep  into  the  ad  mi  Diet  rati  on  of  public 
tSairs.  The  waste,  extravagance,  frauds, 
pMulatione,  defalcations,  and  tax  burdeni 
disgracing  and  encumbering  the  adminia- 
tmtion  of  American  municipalities,  county, 
tcran,  and  city,  had  long  been  national  top- 
ics of  discussion,  written  about  by  publi- 
cists, denounced  by  the  press;  and  resolved 
•bout  by  political  parties,  and  were  known 
to  the  country  at  large.  The  etTcct  of  this 
Has  to  make  the  honest  and  economical  ad- 
ministration of  affairs,  whetlier  town,  city, 
county,  or  stato,  practically  the  most  im- 
portant question  that  came  before  the  con- 
vention." 

It  may  be  well  to  consider  briclly  the 
material  facts  as  presented  by  the  record. 
The  railroad  company  owns  and  operates 
a  railroad,  b^inning  in  the  city  of  Denver 
and  extending  westward  and  over  and  be- 
yond the  range  of  mountains  through  which 
the  tunnel  is  proposed  to  be  constructed. 
Tlie  agreement  is  in  effect  that  the  city  will 
issue  and  sell  its  bonds  in  payment  of  two 
thirda  of  the  expense  of  the  const  ruction  of 
such  tunnel  and  its  approaches,  and  to  pro- 
vide the  same  with  railroad  tracks  for  the 
operation  of  the  company's  trains  through 
said  tunnel:  the  railroad  company  to  con- 
tribute one  third  of  the  expense  of  such 
lunnet.  The  city  is  to  sell,  and  the  railroad 
to  purchase,  the  city's  interest  in  the  tunnel 
upon  payment  to  the  city  of  the  amount  in- 
vested, with  interest,  nithin  a  npecilicd 
time,  and  in  the  meantime  to  use  the  same 
as  a  part  of  its  railroad  line,  and  to  pay 
the  interest  on  the  city's  bonds- 

The  city  has  not  projected,  provided  for, 
nor  has  it  declared,  its  intention  to  build, 
Tonstruct,  own,  or  operate  a  water  system, 
power  plant,  or  any  other  public  utility  of 
which  the  tunnel  is  to  form  a  component 
frart,  or  in  which  it  is  to  be  of  any  u>Te  to 
Ihe  city  ivhatsoever. 

Stripped  of  nonessentials  for  considera- 
tion here,  and  of  improbable  contingencies 
and  remote  possibilities,  the  foregoing  state- 
ment presents  the  gist,  or  tatljer  the  mi'at, 
of  the  agreement  between  the  city  and  the 
railroad  company. 

The  railroad  company  operates  its  line 
over  the  mountains.  It  is  important,  and 
may  be  necessary,  for  it  to  reduce  its  grade 
by  ROing  through  the  mountain  by  means 
of  a  tunnel.  'The  city  agrees  with  it  to 
ii'iue  its  bonds  in  payment  of  two  thirds  of 
the  expense  of  driving  the  tunnel,  construct- 
ing the  ra'lroad  tracks  and  proper  ap- 
proaches, with  the  other  necessary  equip- 
ment to  enable  the  railroad  company  to 
connect  with  its  tracks  at  both  ends  of  the 
tunnel.  For  this  the  company  agrees  to  pay 
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the  interest  on  the  bonds,  and  Anally  the 
principal,  and  upon  such  payment  is  to  re- 
ceive full  title  to  the  tunnel  as  constructed, 
for  its  purposes.  Plainly  this  is  in  viola- 
tion of  the  constitutional  provisions,  in 
that  the  city  pledges  its  faith  and  credit 
for  the  benelit  and  use  of  the  railroad  cor- 
poration, and  as  plainly  this  is  in  aid  of 
the  railroad  corporation.  It  is  likewise  juet 
as  clear  that  this  constitutes  a  joint  enter- 
prise between  the  city  and  the  company,  to 
last  until  the  company  shall  have  purchased 
the  city's  interests.  Uy  every  legal  test  it 
is  a  partnership.  Do  the  other  provisions 
of  the  agreement  relieve  it  from  this  limita- 
tion of  power? 

Counsel  for  the  defendants  in  error  as- 
sert that  there  are  four  reservations  in  the 
contract  that  take  it  out  of  the  inhibition 
of  the  Constitution.  We  will  consider  these 
in  the  order  and  in  the  e.tact  language  pre- 
sented : 

"(] )  The  perpetual  right  to  use  the  tun- 
nel free  of  rental  or  charge,  as  an  aque- 
duct, and  to  install  conduits  therein  for 
tlie  purpose  of  bringing  water  from  the 
western  slope  to  be  used  by  the  city  and  its 
inhabitants." 

The  agreement  specifically  provides  that 
all  the  money  contributed  by  the  city  shall 
be  e-tpended  in  the  construction  and  equip- 
ment of  the  tunnel  for  railroad  purposes 
atone.  Not  a  dollar  of  this  fund  is  to  be 
used  to  install  conduits  or  other  means  for 
the  purpose  of  bringing  water  from  the; 
western  slope  to  be  used  by  the  city  and  its 
inhabitants.  The  engineers  were  to  report 
the  probable  cost  of  the  tunnel  ready  for  the 
installation  of  facilities  for  the  transporta- 
tion of  water  and  electricity  for  use  by  the 
city  and  county  of  Denver,  and  ready  for 
the  electrical  operation  of  a  single-track 
railroad,  and  for  the  building  and  comple- 
tion of  said  tunnel,  approaches,  and  railroad 
and  stationary  railroad  facilities.  The  tun- 
nel is  thus  to  be  ready  only,  for  the  instal 
lation  of  city  facilities,  but  is  to  be  fully 
equipped  for  the  purpose  ol  railroad  opera- 
tion by  the  company,  including  the  approach- 
es and  tracks.  In  another  part  of  tlie  agree- 
ment it  is  said  the  tunnel  is  to  be  "rcady 
for  the  laying  of  pipes"  by  the  city.  In  the 
agreement,  the  rights  of  the  city  are  specific- 
ally referred  to  as  "easements."  The  agree- 
ment specifically  provides,  not  for  construc- 
tion for  the  city's  use,  but  the  right  only  to 
the  city  of  an  easement  "to  construct  and 
operate  through  said  tunnel  an  aqueduct, 
pipe  line,  or  other  apparatus  for  conveying 
water  from  the  western  to  the  eastern  port- 
al for  use  by  the  said  city  and  county  of  Den- 
ver, for  domestic,  power,  and  other  purpos- 
es; also  the  right  to  e>;tend  through  the 
same,    cables,    wires,   and    other   apparatus 
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for  conveying  electricity,  to  be  used  tor 
power,  light,  tmd  other  purposes  by  tlie 
city;  subject  to  the  eonilitioas  tiiat  all  in- 
stallation of  equipment  and  use  of  said 
tunnel  and  npprosicbes  for  the  purposes 
aforesaid  shall  not  destroy,  impair,  or  un- 
reaaonahlj  interrupt  the  uses  of  said  tunnel 
for  said  railroad  purposes." 

Counsel  for  the  city  in  their  brief  say: 
"For  drainage  and  other  purposus,  it  is 
necessary  to  have  the  center  of  the  Moffat 
tunnel  slightly  higher  than  either  portal; 
and,  as  a  matter  of  fact,  the  western  portal 
of  the  tunnel,  as  now  proposed,  will  he  50 
or  60  feet  lower  than  the  eastern  portal. 
These  facts  have  given  rise  to  a  doubt  in 
the  minds  of  many  intelligent  people  as  to 
the  ability  of  the  city  to  bring  water 
through  the  tunnel  from  the  western  slope. 
This  doubt  does  not,  however,  exist  in  the 
minds  of  educated  engineers.  It  arises 
through  a  want  of  knowledge  and  cKperienee 
on  the  part  of  the  ordinary,  though  educat- 
ed and  intelligent,  laymen.  In  reality,  the 
circumstances  detailed  present  no  difficulty 
whatever.  By  employment  of  what  may  be 
termed  the  'inverted  siphon'  principle  all 
difficulty    is   overcome." 

They  also  submit  a  drawing  showing  a 
vertical  section  of  the  mountain,  the  line 
of  the  proposed  tunnel,  the  portals,  and  the 
line  of  level,  and  argue  that  the  conveyance 
of  water  through  tlie  tunnel  after  its  con- 
struction for  railroad  purposes  is  an 
engineering  possibility.  But  this  is  not  in- 
tended or  HUggested  as  a  part  of  the  agree- 
ment under  ivhich  the  city  is  to  spend  its 
money,  to  obtain  which  it  must  levy  a  lax 
upon  its  citizens.  Besides  this,  it  is  con- 
ceded that  the  city  has  no  rights  to  the 
use  of  ivftter  west  of  the  proposed  tunnel, 
or  that  it  has  declared  a  purpose  to  ac- 
quire any  such  right,  or  has  any  intention 
to  so  do,  or  that  it  hat  a  purpose  to  convey 
water  through  such  tunnel,  or  by  any  other 
means,  for  the  use  of  its  inhabitants  or 
otherwise,  or  that  it  has  a  purpose  to  at- 
tempt to  convert  such  an  engineering  possi- 
bility into  an  accompHshed  fact.  Indeed, 
under  the  express  provision  of  the  charter 
amendment,  the  purpose  of  the  tunnel  is 
not  necessarily  for  the  conduct  of  water  or 
electricity,  but  tor  any  one  of  four  pur- 
poses, for  it  recites — "for  the  purpose  of 
transporting  freight,  passengers,  water,  and 
electricity,  or  tor  any  one  or  more  of  Buch 
purposes." 

And  the  amendment  again  recites:  "But 
in  enlarging  said  tunnel  or  otherwiac  pre- 
paring it  for,  and  subjecting  it  to,  the  said 
water  or  electric  uses,  the  original  use  to 
ivhich  it  shall  have  been  subjected  shall  not 
be  impaired  or  needlessly   interrupted." 

The  "originki  use"  can  be  none  other  than 
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for  railroad  traueportation  purposes,  and 
by  the  Denver  &  Salt  Lake  Boad. 

The  second  reservation  to  the  city,  relied 
on  by  counsel  to  sustain  their  contentions, 
is  as  follows;  "(2)  The  perpetual  right,  free 
of  rental  or  charge,  to  install  wires,  to- 
gether with  all  other  apparatus  that  may 
be  necessary,  and  bring  electricity  through 
the  tunnel  for  lighting  and  power  and  other 
uses  by  the  city  and  its  iahabitanta." 

What  has  been  ^aid  concerning  the  first 
proposition  applies  with  equal  force  to  this 
one,  which  deals  with  the  possible  transmis- 
sion of  electric  current.  Clearly  the  record 
discloses  no  intent  or  purpose  upon  the  part 
of  the  city  to  acquire  power  for  the  genera' 
tion  of  electricity  at  a  point  beyond  the 
tunnel  or  at  any  other  point,  or  to  engage 
in  the  generation  and  distribution  of  elec- 
tricity for  any  municipal  or  other  purpose. 
And  if  it  did  so  intend,  certainly  it  would 
not  undertake  the  construction  of  a  tunnel 
at  an  expense  to  the  city  of  SSJOOO.OOO,  in 
the  face  of  the  common  knowledge  that  elec- 
tric current  may  be  as  easily  conveyed  over 
the  mountains  as  through  a  tunnel,  and  at 
comparatively  insignificant  expense. 

The  third  reservation  in  the  agreement, 
cited  by  counsel,  and  upon  which  reliance 
is  had,  is:  "(3)  The  ownership  of  mineral 
veins  discovered  in  constructing  the  tunnel, 
and  the  perpetual  riglit,  free  of  charge,  to 
locate  the  same  and  mine  the  ore  therein, 
provided  the  city  acquires  the  legal  right 
to  such  veins,  and  provided  also  that  such 
mining  shall  not  interfere  with,  impede,  en- 
danger, or  destroy  the  u^e  of  the  tunnel  for 
transportation   purposes." 

Certainly  it  will  not  be  seriously  con- 
tended that  a  municipality  as  such  can  have 
the  lawful  right  to  levy  a  tax  upon  its  citi- 
zens, in  the  absence  of  specifie  constitutional 
authority,  tor  the  purpose  of  locating  min- 
ing claims,  and  engaging  in  the  mining  of 
metalliferous  ores.  If  it  may  do  so  in 
Grand  and  Gilpin  counties,  it  may  with 
equal  right  and  more  propriety  so  engage 
in  the  well-known  mining  districts  of 
Cripple  Creek,  Telluride,  or  Leadville.  We 
know  of  no  authority  wherein  it  has  even 
been  sufigested  that  such  a  business  comes 
within  the  range  of  municipal  purposes. 
Besides,  the  discovery  of  valuable  ores  in 
the  proposed  tunnel  can  be  said  to  be 
nothing  more  than  a  very  remote  possibil- 
ity, and  it  will  hardly  be  said  that  pros- 
pecting for  ores  is  a  municipal  power.  But 
by  what  right  may  the  city  ajid  the  railroad 
company  contract  as  to  the  ownership  of 
ores  located  upon  premises  to  which  neither 
of  the  contracting  parties  have  any  right, 
title,  or  interest? 

The  fourth  and  last  proposition  upon 
which  counsel  rely  is  the  following:     "H) 
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The  perpetual  right  to  subject  the  tunnel 
and  the  railway  tracks  therein  to  use  by 
inf  other  rftilroad  desiring  such  use,  in- 
eluding  outside  trackage  rights  over  the 
line  of  eaid  Denver  &  Salt  Lake  Railroad  for 
aach  other  railroads,  covering  a  distance 
of  75  miles  westerly  from  the  western  por- 
tal of  the  tunnel  and  30  mites  easterlj  fl-om 
its  eastern  portal,  such  use  of  the  tunnel 
and  trackage  rights  to  be  upon  reasonable 
terms  to  the  other  railroads  »o  using  the 
Mime;  said  terms  being  already  specitted  in 
the  written  contract  of  October  8,  1013,  be- 
tween the  city  and  the  railroad  company." 
If  it  ia  within  the  constitutional  prohibi- 
tion for  the  city  to  make  donation  or  grant 
(a,  or  in  aid  of  one  railroad,  or  to  lend  or 
pledge  its  faith  or  credit  in  aid  of  one  rail- 
road, or  to  become  a  joint  owner  with  one 
railroad,  clearly  it  is  within  such  prohibi- 
tion to  so  do  with  two  or  more  rsilroads. 
This  proposition  is  but  a  repeated  offense 
against  the  Constitution.  It  involves  an- 
other and  only  a  possible  contingency.  It 
does  not  appear  that  any  other  railroad 
company  desires,  or  ever  will  desire,  to 
avail  itself  of  any  such  privil^e,  if  it  be 
a  privit^e.  And,  if  so,  then  under  the 
a^eement  it  must  be  by  a  future  contract 
with  the  Denver  &  Salt  Lake  Railroad  Com- 
pany alone,  and  upon  terms  dictated  by  that 
corporation.  Such  agreements  are  to  be 
the  UBual  trackage  agreements  between 
railroads,  in  addition  to  other  epeciHc 
chargea.  It  is  true  that  in  general  the  basis 
of  the  terms  of  such  contracts  are  set  out 
in  the  contract  between  the  city  and  the 
Denver  A  Salt  T^ke  Company,  but  the  latter 
company  is  to  avail  itself  of  all  financial 
btnelit.  For  instance,  it  is  provided  that 
I'sch  railroad  so  using  the  tunnel  must  pay 
one  half  of  the  interest  upon  the  actual 
mn  of  construction  and  equipment  of  the 
Iimnel  and  its  approaches,  on  the  basis  of 
.>  per  cent  of  the  cost  both  to  the  city  and 
the  Denver  it  'Salt  Lake  Company,  includ- 
ing motive  power,  and  the  proportionate 
cost  of  maintenance.  Thus,  if  four  of  the 
Srcat  railroad  companies  whose  lines  now 
enter  the  city  of  Denver,  and  some  of  which 
now  extend  both  east  and  west  of  the  city, 
«ith  connections  extending  to  both  sea- 
lioards,  should  conclude  that  the  use  of  the 
proposed  tunnel  would  be  of  benefit  to 
them  in  making  shorter  through  routes,  or 
for  other  reasons,  and  if  the  city  should 
conclude  that  this  would  be  of  material 
commercial  advantage  to  it,  an  object  ap- 
parently much  desired  by  the  citiiens  of 
Denver,  then  under  this  provision  of  the 
contKct  the  Denver  &  Salt  Lake  Railroad 
Company  is  empowered  to  charge  each  of 
such  roads  S112,d00  annually,  under  the 
fictitious  item  of  interest,  in  addition  to 
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the  usual  trackage  agreements  and  other 
fixed  charges  provided  by  the  agreement 
now  being  considered.  Not  because  there 
would  be  any  such  interest  to  pay,  for  the 
interest  provided  for  would,  in  the  case  sug- 
gested, amount  to  but  one  half  of  what  these 
four  railroads  alone  must  pay.  Upon  the 
estimated  cost  of  construction  at  $4,300,000, 
and  of  a  per  cent  as  the  rate  of  interest, 
these  tour  roads  would  pay,  as  an  annual, 
arbitrary,  and  indefeasible  sum,  not  to  the 
city,  but  to  the  Denver  A  Salt  I-ake  Kail- 
road  Company,  3450,000.  This  right  is  thus 
given  to  that  railroad  company  in  perpe- 
tuity. TbuB,  during  the  life  of  the  pro- 
posed bonds  alone,  fifty  years,  each  road 
BO  to  use  the  tunnel  must  first  agree  to  pay 
to  tlie  Denver  k  Salt  Lake  Railroad  Com- 
pany the  sum  of  £5,625,000  for  the  use  and 
benefit  of  that  company.  And  this  same 
right  is  given  to  the  railroad  company  to  so 
tax  every  additional  railroad  that  may  de- 
sire to  use  the  tunnel.  Certainly  such 
manifest  inequality  and  injustice,  both  to 
the  city  and  to  otlier  companies,  cannot  act 
as  an  inducement  for  such  companies  ta 
make  use  of  the  tunnel.  Indeed,  it  would 
seem  to  present  such  a  serious  obstacle  to 
the  accomplishment  of  such  purpose  as  may 
be  absolutely  prohibitive.  In  this  feature 
alone  the  contract  between  the  city  and  the 
Salt  Lake  Company,  if  not  a  grant  of  sub- 
sidy, is  infinitely  worse,  for  it  confers  the 
power  upon  the  Salt  Lake  Company  to  levy 
tribute  upon  every  other  railroad  company 
that  may  desire  to  niake  use  of  the  tunnel. 
This  is  a  flagrant  violation  of  the  eonsti- 
tutional  provision.  From  our  consideration 
of  these  provisions  inserted  in  the  contract, 
we  are  irresistibly  forced  to  the  conclusion 
that  they  were  inserted,  not  for  the  ac- 
complishment of  a  legitimate  municipal 
purpose,  but  rather  in  an  elTort  to  evade 
the  constitutional  prohibition. 

Counsel  urge  that  the  question  here  la 
one  for  legislative  determination,  and  point 
out  that  by  elections,  both  by  the  voters 
and  taxpayers  separately  expressed,  the  leg- 
islative will  of  the  municipality  has  heen 
manifested  in  terms  not  to  be  mistaken. 
This  manifestation  of  the  will  of  the  people 
of  the  municipality  has  been  constantly  be- 
fore us  in  the  consideration  of  the  case. 
But  the  question  wc  are  now  considering 
is  not  one  of  the  will  of  the  municipality. 
but  ia  solely  a  question  of  limitation  of 
power.  We  have,  not  overlooked  the  rule  of 
construction  adopted  by  this  court  in  an 
opinion  written  by  the  late  Chief  Justice 
Steele,  in  the  case  of  Denver  v.  Hallett,  34 
Colo.  3fl8,  83  Pac  1068,  but  rather  reiter- 
ate and  emphasise  tt  It  was  tliere  said; 
"In  a.  number  of  cases  before  this  court,  as 
well  as  the  court  of  appeals,  it  has  been 
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held  t)iat  with  respect  to  inunk'tpal  corpo- 
rations, except  as  limited  b;  tlie  Constitu- 
tion, the  general  aBBcmhIy  has  plenary 
power;  that  it  is  clearly  a  legialative  func- 
tion to  determine  uhat  power  gliall  be 
granted,  what  withheld,  and  what  restric- 
tions shall  be  imposed  in  the  enereise  of 
the  powera  granted.  .  .  .  The  suprem- 
acy of  the  legialative  authority  over  mu- 
nicipal corporations  is  not,  however,  in  all 
respects  unlimited,  but  the  limitation  must 
be  sought  in  the  national  or  state  Constitu- 

It  will  certainly  not  be  contended  that 
either  by  the  tegislature  of  the  atate,  or  by 
the  legialative  powers  of  a  municipality, 
such  powers  as  are  expressly  prohibited  by 
the  organic  law  may  be  exercised  by  either. 
Ours  is  a  constitutional  government,  wbere- 
io  the  sovereign  will  of  all  the  people,  as 
exprcsBi'd  in  the  Constitution,  is  supreme, 
beyond  the  expreaa  limitations  of  which  a 
tnunicipatity  may  not  go.  If  the  municipal- 
ity nay  offend,  then  so  may  the  individual. 
If  this  may  be  done  in  case  of  the  levy  of 
a  prohibited  tax,  it  follows  that  it  may  be 
done  in  a  case  involving  life  or  liljerty;  the 
Bill  of  Kights  is  then  no  protection,  and 
the  Contititution  becomes  a  rope  of  sand. 

It  is  said  that  under  the  provisions  of 
g  1,  art.  20,  there  is  Uie  implied  power  to 
do  that  which  is  attempted  in  this  case. 
The  provision  relied  on  is:  "Tlie  munici' 
pal  corporation  known  as  the  city  of  Den- 
ver, .  .  .  shall  have  the  power,  witliin 
or  ^vithout  its  territorial  limits,  to  con- 
struct, condenin  and  purchase,  purchase,  ac- 
quire, lease,  add  to,  maintain,  conduct  and 
operate,  waterworks,  light  plants,  power 
plants,  transportation  systems,  heating 
plants,  and  any  other  public  utilities  or 
works  or  ways  local  in  use  and  extent,  in 
whole  or  in  part,  and  everything  required 
therefor,  for  the  use  of  said  city  and  county 
and  the  inhabitants  thereof,  and  any  such 
systems,  plants  or  works  or  ways,  or  any 
contracts  in  relation  or  connection  with 
either,  that  may  exist  and  which  said  city 
and  county  may  desire  to  purchase,  in 
whole  or  in  part,  the  same  or  any  part 
thereof  may  be  purchased  by  said  city  and 
county  which  may  enforce  such  purchase  by 
proceedings  at  law  as  in  taking  land  for 
public  use  by  right  of  eminent  domain,  and 
shall  have  the  power  to  issue  bonds  upon 
the  vote  of  the  taxpaying  electors,  at  any 
special  or  general  election,  in  any  amount 
necessary  to  carry  out  any  of  said  powers 
or  purposes,  as  may  by  the  charter  be  pro- 
vided." 

Kowhere  in  S  3.  art-  20,  can  there  be 
found  express  alteration  or  limit  of  the  pro- 
hibition contained  in  S§  1  and  2  of  article 
11,  and  all  municipalities  operating  under 
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the  20th  article  arc  clearly  auhje^  to  sucli 
limitations. 

It  is  said  in  1  Dill,  Mun.  Corp.  237,  and 
heretofore  approved  by  this  court;  "It  is 
a  general  and  undiaputed  propositio: 
that  a  municipal  corporatio: 
can  exercise  the  following  powers  and  no 
others:  First,  those  granted  in  express 
words;  second,  those  necessarily  or  fairly 
implied  in,  or  incident  to,  the  powers  ex- 
pressly granted;  third,  those  essential  to 
the  accomplishment  of  the  declared  objects 
and  purposes  of  the  corporation, — not  sim- 
ply convenient,  but  indispensable.  Any  fair, 
reasonable,  substantial  doubt  concerning  tlie 
existence  of  power  is  resolved  by  the  courts 
against  the  corporation,  and  the  power  is 
denied.  Of  every  municipal  corporation  the 
cliarter  or  statute  by  which  it  is  created  is 
its  organic  act.  Neither  the  corporation 
nor  its  officers  can  do  any  act  or  make  any 
contract  or  incur  any  liability  not  author- 
ized thereby,  or  by  some  legislative  act  ap- 
plicable thereto.  All  acta  beyond  the  sco|ie 
of  the  powers  granted  are  void." 

From  wliat  has  been  said,  it  is  clear  tliat 
the  declaration  iu  the  amendment  to  the 
charter,  S  3'^^,  fn  the  eCTeet  that  the  tunnel 
will  be  of  local  use  and  convenient  to  the 
public,  and  is  essential  to  the  future  growth 
and  welfare  of  the  city  and  county,  cannot 
prevail  as  against  an  e.'^press  constitutional 
prohibition  of  tlic  power  therein  attempted 
to  be  exercised. 

Iliggins  v.  San  Diego  Water  Co.  118  Cal. 
537,  50  Pac.  874,  was  a  case  where  there 
was  an  attempt  to  violate  constitutional 
limitations  similar  to  ours.  In  that  case 
a  flume  company  was  the  oivnev  of  a  water 
supply  and  system  of  pijies  by  which  it 
brought  water  to  the  city  limits.  A  water 
company  had  pipes  and  all  neccsMiry  facili- 
ties for  distributing  water  to  consumers 
throughout  the  city.  These  two  compan- 
ies entereil  Into  an  agreement  constituting 
the  water  companj'  sole  agent  for  the  flume 
company  for  the  sale  of  its  water  to  the 
city.  Tlie  entire  distributing  plant  was 
Uien  turned  oier  to  the  city.  This  was  in 
form  of  a  lease  to  live  citizens  of  the  city. 
who  in  turn  granted  a  sublease  to  the  eity. 
One  of  the  considerations  of  the  lease  was 
that  the  water  company  should  cause  a  rail- 
road to  be  constructed  from  the  city  of  San 
Diego  to  a  point  in  Mexico.  Tlie  court 
held  that  "for  these  reasons,  and  for  theae 
alone,  the  contract  was  held  invalid  by  the 
learned  judge  of  the  superior  court.  As  to 
the  other  objection  above  stated  he  says  in 
the  opinion  referred  to:  'While  it  is  very 
evident  from  the  terms  of  the  contract  that 
the  hope  that  a  railroad  would  be  construct- 
ed was  one  of  the  moving  causes  for  the 
city  authorities  entering  into  the  contract, 
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it  wfta  Dot,  in  mj  opinion,  a  consideration 
at  the  contract,  but  mere);  a  condition  sub- 
aeqnent  wliicli  falls  bccauae  invalid  with- 
out affecting  the  other  praviaiona  of  the 
contract.'  And  in  his  conclusions  oE  law  he 
hoMB  'that  said  lease  and  sublease  were  not 
void  because  the  aniount  agreed  to  be  paid 
was  a  subsidy  to  or  in  aid  of  the  eonatrue- 
tion  of  a  railroad.'  These  conclusions  are 
tiascd  upon  findings  to  the  cfTcct  that  the 
citj-  waived  the  conEjtriiction  of  the  rail- 
road, and  that  neitlier  the  city,  nor  its 
major  acting  in  ita  behalf,  wna  induced  to 
enter  into  the  contract  by  any  promisee  or 
representations  of  the  officers  or  aifpnts  of 
tlie  water  company  that  the  railroad  would 
be  bailt." 

And  again  the  supreme  court  said:  "The 
result  of  the  forgoing  discussion  is  that 
the  contract  of  the  city  with  the  water  com- 
pany is  held  invalid  upon  at  least  two 
grounds;  (1)  Because  the  city  waa  led  by 
the  contrivance  of  the  water  company  to 
Kgree  to  pay,  under  the  name  of  rent,  a 
aubsidy  to  a  railroad;  and  {S)  because  the 
mayor  had  not  sufficient  authority  to  exe- 
cute it  on  the  part  of  the  city." 

Counsel  for  the  city  cite  many  cases  upon 
which  they  rely,  and  which  it  seems  proper 
to  carefully  consider.  Among  these  is  Den- 
ver V.  Ha'Uett,  supra.  But  that  case  In- 
volved simply  whether  or  not  the  iasuanee 
of  bonds  by  the  city  for  the  construction  of 
an  auditorium  within  the  city  and  for  pub- 
lic uae  was  a  municipal  purpose  within  the 
meaning  of  the  lawa  of  the  state.  Tlie  ques- 
tion did  not  involve  that  of  aid  lo  a  private 
corporation,  or  any  joint  ownership  or 
partnership  with  such  person  or  corpora- 
lion.  It  was  an  entirely  different  and  dis- 
tinct proposition,  and  can  in  no  way  aid  in 
the  determination  of  the  case  at  bar.  I 
apprehend  that  if  the  proposition  there  in- 
volved an  agreement  between  the  city  and 
a  private  party,  wherein  tlie  city  waa  to 
pay  two  thirds  of  the  cost  and  a  private 
person  or  corporation  was  to  pay  one  third 
of  the  cost,  with  each  party  reserving  the 
right  to  separate  and  different  uses  of  the 
buildinf;:  or  to  different  parts  thereof,  and 
coupled  nith  the  proviaion  that  the  city 
should  thereafter  sell  its  interest  therein  to 
the  private  party  for  its  own  uses,  the  bond 
issue   could   not   and   would   not  have   been 

From  a  careful  examination  of  the  au- 
thorities cited  in  the  able  and  exhaustive 
briefs  of  connael  on  both  sides  of  this  con- 
troversy, and  from  such  examination  as  we 
have  been  able  to  make  in  the  limited  time 
at  our  disposal,  we  do  not  And  one  that 
even  hints  that  it  Is  within  the  ordinary 
powers  of  a.  municipal  corporation  to  con- 
st rnct  an  Improvement. 
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necessity  witli  the  avowed  and  declared  pur- 
pose of  aelling  the  same,  or  an  interest 
therein,  to  a  private  person  or  corporation. 
This  seems  to  be  repugnant  to  every  con- 
ception  of   the   term,   "municipal  purpose." 

In  thia  case,  however,  counsel  contend 
that  the  agreement  to  sell  was  a  mere  op- 
tion. But  the  city  has  expreealy  agreed 
to  sell  and  convey  title  to  the  railroad  com- 
pany for  a  stipulated  price,  and  the  rail- 
road company  has  agreed  to  buy  and  pay 
the  agreed  price.  This  constitubea  an  exe- 
cuted contract,  not  an  option.  But  if  it 
were  said  to  be  an  option,  it  is  still  a  con- 
tract to  sell,  and  for  such  reason  the  pur- 
pose of  the  city  is  the  same. 

Council  for  the  city  cite  also,  aa  tending 
to  sustain  the  validity  of  the  proposed  bond 
Issue,  the  following  cases:  Waiicer  v.  Cin- 
cinnati, 21  Ohio  St.  14,  a  Am.  Rep.  24;  Sim 
Printing  ft  Pub.  Aaso.  T.  New  York,  152 
N.  Y.  257,  37  L.R.A.  788,  46  N.  E.  490; 
Admiral  Realty  Co.  v.  New  York,  206  N.  Y. 
IJO,  99  N.  E.  245,  Ann.  Caa.  1914A,  1054; 
Haeussler  v.  St.  T»uia,  205  Mo.  65fl,  103 
S.  W.  1034. 

Walker  v.  Cincinnati,  21  Ohio  St.  14,  8 
Am.  Rep.  24.  involved  the  validity  of  an 
act  of  the  legialaturc  autiiorizing  cities  of 
I50.0(K>  or  more  inhabitants,  under  condi- 
tions specified  in  the  act,  to  provide  for 
the  construction  of  a  line  of  railway  over 
terminals,  of  which  one  should  be  within 
the  city.  The  specific  case  was  that  the 
city  of  Cincinnati  voted  bonds  for  the  con- 
struction of.  and  did  construct,  a  railroad 
extending  from  the  city  of  Cincinnati  to 
the  city  ol  Chattanooga,  in  the  state  of 
Tennessee.  The  provision  of  the  Ohio  Con- 
stitution said  to  be  violated  was:  "The 
general  assembly  shall  never  authorize  any 
county,  city,  town,  or  township,  by  vote 
of  its  citizens  or  otherwise,  to  become  a 
stockholder  in  any  joint  stock  company,  cor- 
poration, or  association  whatever:  or  to 
raise  money  for,  or  loan  Its  credit  to,  or 
in  aid  of  any  such  company,  corporation  or 
association." 

It  will  be  seen  that  the  provision  of  the 
Colorado  Constitution  is  broader  and  more 
exclusive  than  the  one  stated,  in  that  it  de- 
nies this  power  to  the  state  as  well  as  to 
corporate  subdivisions,  and  uses  the  terms, 
"directly,"  or  "indirectly,"  "In  any  man- 
ner," "public  or  private,"  "for  any  amount." 
or  tor  "any  purpose  whatsoever,"  or  "be- 
come responsible  for  any  debt,"  "contract 
or  liability,"  "in  or  out  of  the  state,"  "make 
any  donation  to,"  "grant,  or  in  aid  of," 
"subscribe  to,"  "shareholder  in,"  "joint  own- 
er with,"  etc.  But  in  that  case  the  purpose 
ol  that  section  of  the  Constitution  was  dis- 
tinctly stated  to  be;  '"The  mischief  which 
this  section  interdicts  is  a  business  partner- 
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ihip  belu'een  a  municipality  or  Bubdivialon 
of  the  Btate  and  individuals  or  private  cor- 
porations or  associations.  It  forbids  the 
union  of  public  and  private  capital  or  credit 
in  any  enterprise  whatever.  In  do  project 
originated  bv  individuals,  whether  associat- 
ed or  otherwise,  with  a  view  to  gain,  are 
the  municipal  bodies  named,  permitted  to 
participate  in  such  manner  as  to  incur  pe- 
cuniary expense  or  liability.  They  may 
neither  become  stockholders  nor  furnish 
money  or  credit  for  the  benefit  of  the  par- 
ties interested  therein.  Though  joint  atock 
companies,  corporations,  and  associations 
only  are  named,  we  do  not  doubt  tliat  the 
reason  of  the  prohibition  would  render  it 
applicable  to  the  case  of  a  single  individual. 
The  evil  would  be  the  same  whether  the 
public  suffered  from  the  cupidity  of  a  sin- 
gle person  or  from  that  of  several  persona 
associated  together." 

Such  action  of  the  city  was  there  sus- 
tained upon  the  sole  ground  tliat  it  was 
the  exclusive  enterprise  of  the  city.  This 
is  the  view  expressed  by  the  same  court  in 
later  cases,  and  it  was  expressly  stated  in 
Cincinnati  v.  Dexter,  55  Ohio  St.  93,  44  N. 
E.  520,  that  in  Walker  v.  Cincinnati,  "the 
constitutionality  of  the  act  is  there  placed 
upon  tiie  ground  that  tlie  construction  of  an 
improvement  of  that  iiind.  to  be  owned  eit- 
cluaively  by  the  municipality,  does  not 
involve  an  alliance  of  public  and  private 
capital  or  credit,  nor  constitute  a  loan  of 
municipal  credit  to,  or  raising  money  for, 
or  in  aid  of,  other  parties,  incorporated  or 
unincorporated,  and  therefore  it  is  as  com- 
petent by  legislation  to  authorize  municipal 
corporations  to  construct  improvements  of 
that  nature  and  provide  means  therefore 
by  taxation,  when  deemed  essential  to  the 
public  interests,  as  to  authorize  them  to  ac- 
quire and  hold  property  for  otiier  needed 
public  uses,  and  make  other  municipal  im- 
provements." 

In  the  case  of  Pleasant  Twp.  v.  JEtna 
L.  Ins.  Co.  13B  U.  S.  67,  34  L.  ed.  864,  11 
Sup.  Ct.  Rep.  215,  the  court,  speaking 
through  Mr.  Justice  Brewer,  so  recognized 
the  distinction  made  by  the  Ohio  court  in 
the  Cincinnati  case.  liiis  was  a  case  aria- 
ing  under  the  provision  of  the  Ohio  Consti- 
tution, and  under  which  aid  to  a  railroad 
corporation  was  held  to  be  repugnant.  Dis- 
cussing the  spirit  of  such  a  constitutional 
provision  as  wc  are  now  considering,  it  was 
said:  "The  significance  of  its  inhibition  is 
read  in  the  evil  which  it  was  intended  to 
remedy.  Common  was  the  practice,  there- 
tofore, of  issuing  municipal  bonds  to  aid  in 
the  construction  of  railroads.  The  practice 
was  felt  to  be  evil,  stimulating  unnecessary 
railroad  enterprisea,  and  injuriously  affect- 
ing the  interests  of  the  taxpayer.  The  uni- 
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vernal  metliod  of  railroad  enterprises  w»e 
through  private  corporations.  The  possibil- 
ity of  other  methods  was  unknown,  or  not 
seriously  contemplated.  So,  when  the  peo- 
ple by  their  Constitution  prohibited  public 
aid  to  private  corporations,  obviously  the 
thought  was  that  all  public  assistance  to 
the  building  of  railroads  was  prohibited. 
The  ingenuity  of  the  lawyer  and  the  legis- 
lator, by  means  of  which  the  letter  of  this 
prohibition  was  avoided  and  a  city  enabled 
to  construct  a  railroad  running  from  itself 
to  other  parts  of  the  country,  as  a  great 
highway  of  approach  and  distribution  of  its 
business,  was  obviously  not  expected  or  fore- 
seen. We  are  not  criticizing  the  decision  in 
Walker  v.  Cincinnati,  21  Ohio  St.  supra,  as 
an  erroneous  construction  of  the  cwistitu- 
tional  provision.  We  simply  note  the  fact 
that  the  statute  therein  construed  was  a 
skilful  avoidance  of  its  generally  under- 
stood SCOJW." 

Since  the  Cincinnati  ease  was  decided, 
the  supreme  court  of  Ohio  has  consideretl 
the  same  question  in  other  caaea,  and,  in 
each  of  these,  has  denied  the  validity  of  ft 
statute  authorir.ing  a  grant  of  aid  to  a  rail- 
road corporation.  Taylor  v.  Ross  County, 
23  Ohio  St.  22;  Wyacaver  v.  Atkinson.  37 
Ohio  St.  80;  Counterman  v.  Dublin  Tti-p. 
3B  Ohio  St.  515. 

Taylor  v,  Ross  County,  supra,  is  a  very 
exhaustive  discussion  of  the  question,  anil 
it  was  there  said,  among  other  things:  "But 
the  10th  section  is  a  constituent  part  of 
the  plan  or  method  provided  by  the  act  for 
accomplishing  its  objects.  That  section  pro- 
vides that  the  'county  commissioners  shall 
have  power,  and  they  are  hereby  authorized, 
to  lease  said  road,  constructed  under  the 
provisions  of  this  act,  before  or  after  com- 
pletion, ...  or  to  sell  the  same  for 
such  compensation  and  upon  such  terms  as 
may  be  agreed  upon  by  said  commissionGrs 
and   lessee  or  purchaser.     ,     .  Thus,   by 

S  10  it  appears  the  commissioners,  or  other 
public  authorities  operating  under  the  act, 
are  invested  with  authority  to  sell  or  Icaee 
the  road  either  before  or  after  completion. 
It  would  be  within  their  power  to  sell  what 
is  called  the  road  at  any  time,  certainly 
after  the  making  of  the  contract.  Now,  in 
such  case,  what  is  sold?  Substantially  the 
right  to  use  the  public  bonds  to  construct 
a  work  which  becomes  the  property  of  the 
purchaser  as  fast  as   it   is  built." 

And  again:  "The  extent  of  such  aid  can 
make  no  difference.  The  mandate  of  the 
Constitution  is  that  such  aids  shall  nerer 
be  authorized.  Whatever  is  furnished  must 
be  exacted  by  taxation ;  and,  whether  the 
amount  be  large  or  email,  to  recognize  the 
authority  under  which  it  is  sought  to  be  im- 
posed would  be  to  deny  the  protection  guar- 
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anleed   by    the   Constitution   to   every   tax- 

pajer." 

Id  WyscAver  v.  AtkinaoD,  aupm,  a  tier 
quoting  and  approving  the  doctrine  of  other 
Oliio  cases  it  was  said;  "And  I  will  add 
that  it  makes  no  differenc^e  whether 
bcheme  for  the  union  of  public  and  private 
money  or  credit  originates  with  the  party 
or  parties  representing  the  public  or  the  pri- 
vate interests.  In  ehort,  the  thing  prohibit- 
ed is  the  combination,  in  any  farm  what- 
ever, of  the  public  furda  or  credit  of  any 
county,  city,  town  or  township  with  the 
tipita!  of  any  other  poraon,  whether  cor- 
porated  or  unincorporated,  for  the  purpose 
of  promoting  any  enterprise  whatever. 
From  these  views  it  is  plain  that  tbc  eUt- 
ute  before  us  manifesto  an  intent  to  do 
that  indirectly  which,  it  done  directly, 
would  constitute  a  palpable  infraction  of  the 
Coaatitution,  for  which  reason  it  must  be 
declared  inoperative  and  void." 

Snn  Printing  t  Pub.  Asso.  v.  New  York, 
152  N,  y.  257,  37  L.R.A.  788,  46  >.".  K.  499, 
mvolved  the  validity  of  a  statute  authoriz- 
bg  cities  of  over  1,000,000  inhabitants  to 
(onstmct  rnilroada  therein  which  Bhall  be 
deemed  public  highways,  at  their  own 
pensc.  etc.  This  was  a  case  where  the 
of  Xew  York  constructed  at  its  own  expense 
a  system  of  subways  for  tranaporation  pur- 
poses. The  city  was  to  own  these  in  per- 
petuity and  to  lease  the  use  thereof  to  a  pri- 
vate corporation  for  a  limited  term.  The 
lubwaya  were  to  be  constructed  entirely 
within  the  city  and  for  the  use  of  the  public 
therein.  The  court  held  that  this  waa  not 
in  violation  of  a  constitutional  limitation 
similar  to  our  own,  for  the  reason  that  the 
improvement  was  to  be  conatructed  entirely 
by  tile  city,  to  be  owned  by  the  city,  and 
in  perpetuity,  and  that  it  was  not  in  aid 
of  a  private  corporation,  nor  waa  there  any 
joint  ownership,  nor  mingling  of  public 
fundj  with  that  of  private  persons  or  cor- 
porations. But  it  was  held  in  that  case 
tbat  such  a  lease  by  the  city  in  perpetuity 
would  be  in  violation  of  the  Constitution, 
and  construed  the  leases  proposed  to  be  for 
a  limited  term  only.  That  case  clearly  dls. 
tinguishes  the  right  of  a  city  to  construct 
and  perpetually  own  as  its  sole  property 
such  a  public  improvement,  from  a  joint 
ownership,  or  aid  of,  or  the  loan  of  the 
eity's  faith  or  credit  to,  a  private  corpo- 
ration. Speaking  of  the  constitutional  in- 
hibition, the  court  said:  "This  provision 
•hould  be  construed  with  reference  to  the 
evils  it  was  intended  to  correct.  It  first 
found  place  in  the  Constitution  in  1874. 
Prior  to  this  there  had  been  upon  the  stat- 
ute boolts  that  which  was  commonly  known 
»»  the  town  bonding  act.  Under  it  numer- 
ooa  railroads  had  tieen  built  upon  the  bonds 
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procured  from  towns  through  which  Uiey 
were  constructed,  in  return  for  stock  issued 
by  the  corporations.  The  inhabitants  of  the 
towns  were  induced  to  give  theix  consent 
through  supposed  benefits  that  would  re- 
sult to  their  property,  and  upon  represen- 
tations that  the  earnings  of  the  road  would 
provide  dividends  upon  the  stock,  with 
which  they  could  pay  their  bonds.  In  some 
instances  the  bonds  were  procured  and  sold 
and  the  roads  never  built.  In  many  other 
cases  the  roads  in  a  few  years  were  sold 
out  under  foreclosure  of  mort^^ages,  and  the 
stock  cut  off.  So  great  was  the  evil  and 
so  heavy  was  the  burden  upon  the  towns 
that  relief  was  sought  through  a  constitu- 
tional provision.  It  was  this  evil  that  the 
provision  in  question  was  intended  to  cor- 
rect, and  with  this  situation  in  view  it 
should  be  construed.  There  had  been,  at 
that  time,  no  attempt  on  the  part  of  mu- 
nicipalities to  construct  and  own  railroads. 
Such  a  project  had  not  been  publicly  pro- 
mulgated, discussed,  or  contemplated.  The 
towns  had  subscribed  for  the  stock  in  prl>' 
vate  corporations  and  in  most  instances 
they  had  losL  Hence  the  provision  that 
they  should  not  give  any  money  or  loan 
their  credit  to  or  in  aid  of  any  individual, 
association,  or  corporation,  or  become  own- 
era  of  stock  or  bonds  of  any  such  indi- 
vidual, association,  or  corporation.  This 
waa  not  intended  to  nor  does  it,  prohibit 
municipalities  from  constructing  thefr  own 
roads  and  paying  therefor  when  necessary 
and  authorized  by  the  legislature." 

It  was  further  said  in  tbat  case  that  "we 
do  not  understand  that  the  views  above 
expressed  are  in  conflict  with  the  Ohio  cases. 
In  that  state  the  Constitution  does  not 
limit  municipal  expenditures  to  'a  city  pur- 
pose.' We  do  not,  however,  wish  to  be 
understood  as  approving  of  those  cases,  es- 
pecially in  BO  far  as  they  sustain  the  right 
of  a  city  to  construct  a  railroad  mainly 
outside  of  its  own  territory  and  state." 

In  the  case  at  bar,  there  is  not  only 
the  abjection  that  there  is  a  grant  of  lease 
in  perpetuity,  but  of  an  absolute  sale  of  the 
tunnel  itself,  reserving  only  an  easement 
for  the  possible  purpose  of  conducting  water 
and  electricity  through  it,  and  which  shall 
in  no  way  interfere  with  the  railroad's  ex- 
clusive and  perpetual  use  for  railway  trans- 
portation purposes. 

The  case  of  Admiral  Realty.  Co.  v.  New 
York,  206  N.  Y.  110,  99  N.  E.  245,  Ann. 
Cas.  1914A,  1054,  involved  the  question  of 
the  lease  of  the  subways  then  constructed 
and  owned  by  the  city,  and  of  the  construe. 
tion  of  additional  subways  by  the  city  and 
to  be  owned  by  it,  and  the  lease  by  the  city 
of  all  these.  This  was  no  different  in  princi- 
ple from  the  case  of  Sun  Printing  i  Fnb. 


)ogle 


COLORADO  SUPKKME  COURT. 


Asso.  T,  New  York,  Bupra,  and  it  waa  ex 
prcsalj  said:  ''It  is  to  be  noted  that  then 
ia  no  provision  that  the  city  shall  loan  ib 
credit  bj-  guaranteeing  pajnipnt  of  thi 
bonds  by  whioh  it  is  assumed  the  Inter 
borough  Company  will  raise  tlie  money 
which   it  is  to  expend." 

The  case  of  Haeussler  v.  St.  Louia,  205 
Mo.  056,  103  S.  W.  1034,  waa  one  which 
involved  an  issue  of  city  bonds  for  the  fol- 
lowing  purpose;  "For  the  construction  and 
maintenance  of  a  municipal  bridge  for  pub- 
lic use  by  railroads,  street  cara,  vehicles  of 
all  kinds,  and  pedestrians  over  and  across 
tlie  Mississippi  river,  and  located  within 
the  corporate  limits  of  aaid  city  of  St. 
Louis,  and  the  state  of  Illinois,  and  for  the 
purchase  of  all  lands  to  be  used  for  ap- 
proaches in  connection  therewith,  and  which 
said  bridge  shall  at  all  times  be  and  for- 
ever remain  a  free  bridge;  provided,  how- 
ever, the  city  reserves  the  right  to  grant 
franchisea  for  the  use  of  such  bridge  for 
public  service  purposes  upon  such  terms  and 
compensation  as  may  be  prescribed  by  ordi- 
hance;  and,  provided  further,  that  no  such 
franchise  shall  confer  an  exclusive  right  in 
respect  to  such  public  service  purposes  up- 
on the  grantee  thereof." 

This  was  authorised  by  a  state  statute, 
and  by  an  act  of  Congress  permitting  one 
end  of  the  bridge  and  the  approach  there- 
to in  the  state  of  Illinois.  But  here,  like- 
wise, the  city  exclusively  was  to  construct 
and  forever  own  the  bridge,  and  which  was 
to  remain  a  free  bridge  forever,  with  the 
right  of  the  city  to  grant  franchises,  but 
not  exclusive,  for  the  use  of  such  bridge 
for  public  service  purposes.  It  was  held 
in  that  case  that  this  was  not  in  violation 
of  a  constitutional  provision  simitar  to  the 
one  we  are  discussing,  and  the  reason  there- 
for waa  expressly  stated  as  follows:  "These 
ordinances  in  no  wise  violate  the  constitu- 
tional provisions  quoted.  Under  these  ordi- 
nances not  a  dollar  is  given  to  any  indi- 
vidual or  corporation,  .  ,  .  nor  by 
them  has  the  city  become  a  aubscriber  to 
the  capital  stock  of  any  railroad  or  other 
corporation.  On  the  other  hand,  the  city 
is  to  be  the  absolute  and  sole  owner  of  the 
proposed  public  improvement,  and  is  to 
have  the  absolute  and  sole  control  and  man- 
agement thereof.  Similar  constitutional 
provisions  in  like  cases  have  been  discussed 
by  the  courts,  and  in  practically  every  case 
the  holdings  are  against  the  contentions  of 
the  plaintiffs.  Sun  Printing  4  Pub.  A^so. 
V.  New  York,  supra:  Broofcte  v.  Philadelphia, 
102  Pa.  123,  24  L.R.A.  781,  29  Atl.  387: 
South  St.  Paul  V.  Lamprecht  Bros.  Co.  31 
C.  C.  A.  585,  60  U.  S.  App.  78;  88  Fed. 
loc.  cit.  454 ;  Prince  v.  Crocker,  160  Mass. 
M7,  32  L.R.A.  010,  44  N.  E.  446:  Walker 
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v.  Cincinnati,  21  Ohio  St.  loc.  cit.  55,  06, 
8  Am.  Rep.  24;  Pleasant  Twp.  v.  .Etna  L. 
Ina.  Co.  138  U-  S.  loc.  eit.  74,  34  L.  ed- 
ear,  ll  Sup.  Ct.  Rep.  215.  it  may  be  true 
that,  under  the  terms  of  the  ordinances 
■nd  t}ie  law,  the  city  can  grant  to  railway 
and  street  car  corporations  the  right  to  use 
the  public  highway,  so  constructed,  owned, 
and  controlled  by  it,  but  that  does  not 
change  the  ownersliip  nor  the  control.  Such' 
ia  true  of  every  highway  controlled  by  the 
city.  Such  privileges  can  be  granted,  pro- 
vided tlie  public  way  ia  not  aeriously  im- 
paired for  public  use. 

It  should  be  noted  that  in  no  case  brought 
to  our  attention,  involving  a  similar  consti- 
tutional provision,  has  tlie  right  of  a  states 
city,  county,  township,  or  other  corporate 
entity  of  the  state  been  sustained  to  aid 
a  private  corporation,  by  means  of  subscrip- 
tion to  stock,  the  issue  of  bonds,  by  joint 
interest  or  ownership,  or  through  direction 
or  indirection,  or  by  any  means  or  device 
whatsoever.  Indeed,  this  question  has  been 
so  well  settled  by  the  Supreme  Court  of 
the  United  States,  and  appellate  courts  of 
the  states,  that  we  Rnd  no  recorded  case 
since  tliat  of  Pleasant  Twp.  v:  .Etna  L.  Ins. 
Co.  138  U.  S.  74,  34  L.  cd.  807,  11  Sup. 
Ct.  Rep.  215,  decided  in  1891,  in  which 
there  has  been  an  attempt  to  violate  or 
evade  such  a  constitutional  limitation,  until 
the  present  case. 

All  cases  cited  as  tending  to  sustain  the 
contention  of  the  city  here  are  those  where- 
in the  municipality  is  the  sole  contributor 
to  the  enterprise  and  the  sole  owner  there- 
of, and  in  perpetuity.  In  none  of  such  caaes 
was  there  a  commingling  of  public  and  pri- 
vate funds,  in  any  form  or  manner  what- 
soever. That  a  city  may,  witi  the  good- 
faith  purpose  of  constructing  or  enlarging 
a  municipal  water  plant,  construct  a  tun- 
nel or  other  improvement,  reasonably  neces- 
sary to  convey  its  supply  of  water  or  an 
essential  part  thereof,  to  the  city  and  at 
any  point  beyond  the  limits  of  the  city, 
cannot  be  questioned.  This  power  is  clear- 
ly conferred  by  g  1  of  the  20th  article,  and 
has  been  universally  held  to  exist,  as  im- 
plied within  the  express  power  to  construct, 
own,  and  maintain  such  municipal  water 
plant.  But  this  must  be  by  the  municipal- 
ity alone,  and  as  being  a  public  purpose  for 
which  taxes  may  be  levied. 

The  question  presented  here  is  entirely 
diHerent  from  that  where  a  city  undertakes 
)nstruct  such  a  tunnel,  with  such  neces- 
sary and  good-faith  purpose,  with  its  own 
funds,  and  to  be  so  exclusively  owned  by 
the  city.  But  the  proposed  bond  issue  here 
is  clearly,  both  in  letter  and  spirit,  within 
the  inhibition  of  §g  1  and  2  of  article  II  of 
the  Constitution,  and  is  void.    So  holding. 
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it  becomcB  unDecesMiiy  to  consider  the  ques- 
tion ronceming  the  length  of  time  for  which 
luch  )M>n(is  may  run. 

The  judgment  is  reversed,  with  instruc- 
tion to  overrule  tlie  demurrer  and  proceed 
in  uxordance  with  the  views  expressed  in 
this  apinioD. 

fiabbcrt,  J.,  diBHenting; 
At  an  election  held  Alay  20,  1913,  g  356 
bI  the  charter  wan  adopted  by  the  electors 

of  tlie  city.  By  tliis  section  a  tunnel  com- 
mission  was  created,  and  provitiions  made 
for  the  issuance  of  bonds  to  raise  funds 
instruct  the  "Moffat  tun- 
i  February  17th  last  the  tai- 
patcrs  of  the  city  voted  in  favor  of  issuing 
tuch  bonds.  It  is  the  validity  of  these 
Imnds  which  is  the  subject  of  inquiry,  and 
the  onlf  question  involved  in  this  proceed- 
in;,  and  the  question  thus  presented  must 
Ih>  determined  by  ascertaining  whether  the 
city,  by  our  fundamental  law,  the  Coneti- 
tution  of  the  Btat«,  is  without  power  or  Is 
inhibited  to  create  an  indebtedness  by  the 
issuance  of  the  bonds  in  question,  for  the 
purposes  and  under  the  conditions  speciHed 
in  S  393.  supra,  and  the  contract  hereafter 
Boticed,  in  order  to  raise  funds  with  which 
to  construct  the  tunnel.  The  amendment 
to  the  charter.  %  355,  and  the  authorization 
of  the  voters  to  issue  the  bonds,  are  legisla- 
tire  acts  adopted  by  tlie  people  of  Denver 
under  their  charter.  It  is  elementary,  as 
ilU-D  declared  by  this  court,  that  a  legis- 
lative act  will  not  be  declared  unconstitu- 
tional, unless  it  is  clearly  and  palpably 
.w.  and  in  eases  of  doubt  every  intendment 
■ill  be  made  in  favor  of  its  cooatitutioual- 
ity,  and  that  courts  will  only  interfere  in 
Fues  of  clear  and  unquestioned  violations 
of  the  fundamental  law.  In,  other  words, 
■  legislative  act  must  be  held  constitutional, 
unless  its  unconstitutionality  is  established 
lievond  a  reasonable  doubt. 

The  majority  opinion  declares  the  city  is 
"ithout  autiiority  to  authorize  the  issuance 
of  the  bonds  involved,  because  inhibited  by 
»S  I  and  2,  article  11,  of  the  Constitution. 
With  due  deference  to  the  majority,  it 
i'  submitted  that  this  is  not  tenable.  In 
>ubatance,  so  far  as  material  to  consider, 
!$  1  and  2,  article  11,  provide  that  a  city 
tliall  not  lend  or  pledge  its  credit,  directly 
or  indirectly  in  any  manner  to  or  in  aid  of 
•ny  corporation  for  any  amount  for  any 
purpose,  or  become  responsible  for  any  debt 
or  liability  of  any  corporation,  nor  shall 
it  make  any  donation  to  or  in  aid  of  any 
nrporation,  or  become  a  joint  owner  with 
■neh  corporation.  That  neither  of  these 
provisions  is  violated  is  clear  when  g  355 
of  the  charter  and  the  contract  entered  into 
hetM-een  the  tunnel  eommissioD  and  the  Den- 
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ver  &  Salt  I-ake  Railroad  Company  are 
analyzed.  Section  355  creates  a  tunnel  com- 
mission, and  confers  upon  that  body  all  the 
powers  granted  to  the  city  by  article  20  of 
the  Constitution,  and  otherwise  existing  by 
operation  of  law;  authorizes  the  commis- 
sion to  acquire,  construct,  build,  or  asBist 
in  building,  a  tunnel  through  the  main 
range  of  the  Rocky  Mountains,  in  the  vicin- 
ity of  James  Peak,  and  the  neeeseary 
approaches  thereto,  to  be  known  as  the 
"Moffat  tunnel,"  for  the  purposes  of  trans- 
porting freight,  passfngers,  water,  and  elec- 
tricity, provided  that  in  the  event  the 
tunnel  shall  be  originally  constructed  for 
the  transportation  of  freight  and  passengers, 
the  right  shall  be  reserved  by  the  city  in 
perpetuity  to  construct  and  operate  through 
such  tunnel  suitable  apparatus  for  convey- 
ing water  and  electric  current  from  the 
western  to  the  easteru  portal  lor  the  use 
of  tlie  inhabitants  of  the  city,  and  to  per- 
mit the  use  of  the  tunnel,  upon  a  fair  and 
equitable  banis,  by  any  and  all  railway  lines 
desiring  such  use.  Jt  also  provides  the 
commission  may  arrange  that  a  portion  of 
the  funds  needed  for  the  construction  of  the 
tunnel  may  be  furnished  by  corporations, 
and  that  the  commission  may  enter  into 
contracts  witli  such  corporations  with  ref- 
erence to  the  construction,  control,  future 
lease,  sale,  or  disposition  of  the  tunnel,  but 
expressly  provides  that  until  the  city  shall 
have  been  reimbursed  in  full  for  all  moneys 
expended  by  it  with  interest,  and  is 
discharged  from  all  financial  liability  in 
connection  therewith,  it  shall  retain  the 
ownership  of  the  tunnel,  and  that  the  rights 
reserved  to  utilize  it  for  the  transportation 
of  water  and  electricity  shall  be  perpetual- 
ly retained,  notwithstanding  any  sale  or 
lease  of  the  tunnel.  The  section  then  pro- 
vides that  if,  on  investigation,  the  com- 
mission shall  tind  that  the  construction  of 
the  tunnel  is  desirable  and  feasible,  that 
body  shall  determine  the  amount  of  bonds 
necensary  to  be  issued  for  that  purpose, 
and  may,  by  ordinance  of  the  city  council, 
submit  to  the  vote  of  the  taxpaying  elec- 
tors the  proposition  of  issuing  such  bonds, 
and,  if  it  U  carried,  that  annually  there- 
after a  tax  shall  be  levied  to  raise  funds 
to  discharge  the  interest  and  the  principal 
of  the  bonds  as  they  matore,  unless  suitable 
provisions  for  these  purposes  are  otherwise 
made;  and  finally  declares:  "The  inhabi- 
tants of  the  city  and  county  of  Denver,  by 
the  adoption  of  this  charter  amendment, 
do  find  and  declare  that  the  said  tunnel 
will,  in  their  judgment,  be  of  local  use  and 
convenience  to  the  people,  and  that  it  is 
also  absolutely  essential  to  the  future 
growth   and   welfare   of   the   said   city   uid 

I  .oogle 


COLORADO  SUPREME  COURT. 


After  tha  adoption  of  tliia  aectiou  the 
coinmiasion  entered  into  t  contract  with  the 
Denver  ft  Salt  Lake  Railroad  Company, 
which  owns  and  is  operating  a  line  of  rail' 
road  from  Denver  west,  Itie  salient  features 
of  wliiph  are  as  follows;  The  tunDel  shall 
be  constructed  hj  the  coraniisBion,  and  two 
thirds  of  tlie  cost,  or  $3,000,000,  is  to  be 
paid  by  the  city,  and  one  tliird  by  the  rail- 
road up  to  $4,500,000,  and  the  excess  above 
that  amount,  if  any,  is  to  be  paid  by  tlic 
company;  that  the  amount  to  be  paid  by 
the  company  shall  be  deposited  with  a  de- 
positary, to  be  mutually  agreed  upon,  or 
secured  in  a  suitable  manner;  that  the  com- 
pany shall  pay  the  interest  on  the  bonds 
and  provide  a.  sinking  fund  to  discharge 
them  at  maturity;  and  that  the  considera- 
tion for  the  obligations  which  it  thus  as- 
sumes is  the  right  to  operate  and  maintain 
the  tunnel  for  railroad  purposes,  and  ulti- 
mately acquire  it  for  this  purpose.  It  re- 
quires the  railroad  company,  upon  the 
request  of  the  city,  to  allow  any  other  rail- 
road company  to  use  the  tunnel,  and  its 
tracks  and  facilities  for  a  distance  of  30 
miles  east  and  a  distance  of  75  miles  west 
of  the  tunnel,  upon  specified  conditions. 
The  contract  requires  the  company  to  com- 
mence work  upon  the  extension  of  its  road 
from  Craig  to  Salt  l^ke  contemporaneously 
with  the  commencement  of  work  upon  the 
tunnel,  and  complete  it  within  five  years 
after  the  completion  of  the  tunnel.  By  the 
contract  tiie  company  is  given  the  option, 
on  or  before  the  maturity  of  the  bonds,  to 
purchase  the  tunnel  by  the  payment  of  the 
principal  of  such  bonds,  and  accrued  inter- 
est thereon;  but  this  option  is  subject  to 
the  perpetual  right  of  the  city  to  transport 
through  the  tunnel,  water  and  electric  cur- 
rent, and  also  subject  to  the  perpetual  right 
reserved  by  the  city  to  have  the  tunnel,  ap- 
proaches, and  tracks  outside  used  by  other 
railroads.  In  other  words,  the  option  ex- 
tends only  to  the  purchase  of  the  tunnel 
by  the  company  for  its  own  railroad  oper- 
ation purposes,  and  doe?  not  pive  the  com- 
pany the  right,  in  the  event  of  such 
purchase,  to  interfere  with  the  use  of  the 
tunnel  by  the  city  for  any  of  the  other  pur- 
poses for  which  it  is  to  be  built  by  the  city. 
The  company  is  to  operate  the  tunnel  for 
railroad  purposes  at  its  own  expense. 
Finally,  the  contract  provides  that  if  the 
company,  after  completion  or  during  the 
construction  of  the  tunnel,  fails  to  pay 
the  interest  on  the  bonds  or  deposit  the 
necessary  amount  in  the  sinking  fund,  or 
comply  with  any  other  material  provision 
of  the  contract  for  three  months,  it  may 
be  terminated  by  the  commission,  and  all 
moneys  paid  by  the  company  thereunder  for- 
feited and  held  aa  liquidated  damages.  It 
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contains  other  provisions  which  are  not  of 
any  moment  in  determining  the  validity 
of  the  bonds. 

From  the  foregoing  synopsis  of  the  provi- 
sions of  §  355  and  the  contract,  it  is  ap- 
parent that  there  is  not  a  word  or  line 
in  either  which  violates,  in  letter  or  spirit, 
the  inhibitions  contained  in  gS  1  and  2,  ar- 
ticle 11,  of  the  Constitution.  The  city  has 
not  loaned  or  pledged  its  credit  to  or  in 
aid  of  the  railroad  company  in  any  amount, 
or  in  any  manner,  for  any  purpose  what- 
ever; it  has  not  become  responsible  for  nny 
debt,  contract,  or  liability  of  the  company, 
neither  has  it  made  any  donation  or  grant 
to  or  in  aid  of  the  company.  In  brief,  the 
construction  of  the  tunnel  is  undertaken  by 
the  city  alone  for  its  own  bencflt,  and  the 
tunnel  is  and  remains  its  own  exclusive' 
property  until  the  option  to  purchase  is 
exercised.  True,  the  company  is  to  furnish 
at  least  one  third  of  t)ie  cost  of  the  tunnel, 
but  the  city  is  not  obligated  to  refund  the 
sum  thus  advanced,  and  incurs  no  liability 
of  any  kind  in  connection  with  such  ad- 
vancement. On  the  contrary,  if  the  com- 
pany fails  to  comply  with  the  obligations 
imposed  upon  it  by  the  contract,  it  for- 
feits the  advancement  to  the  city.  The  con- 
sideration for  the  advancement  by  the  com- 
pany is  an  option  to  purchase  the  tunnel, 
and  a  lease  or  license  to  lay  tracks  in  the 
tunnel  and  operate  its  trains  through  the 
same.  It  would  certainly  be  an  anomalous 
proposition  to  say  that  because  the  city 
had  undertaken  to  construct  the  tunnel  it 
was  witliout  authority,  for  a  valuable  con- 
sideration, to  contract  in  advance  to  sell  or 
lease  it  for  one  of  the  purposes  for  which  it 
was  constructed.  No  such  inhibition  is 
found  in  the  provisions  of  the  Constitution 
under  consideraXion,  and  it  Is  impossible,  in 
my  opinion,  to  deduce  from  eitlier  |  366  of 
the  charter  or  the  contract  that  by  this  ar- 
rangement the  city  has  pledged  its  credit 
to  or  in  aid  of  the  company,  become  re- 
sponsible for  its  debts,  or  made  a  donation 
to  it.  The  option  to  purchase  and  lease 
or  license  given  the  company  is  nothing 
more  than  the  exercise  of  wise  busineBS 
judgment  on  the  part  of  the  commission, 
which  assures  the  use  of  the  tunnel  for  one 
of  the  main  purposes  for  which  it  whs  de- 
signed, and  in  effect  provides  for  a  return 
upon  the  investment  by  the  city  until  the 
option  to  purchase  is  exercised,  and  then,  if 
exercised,  leaves  such  rights  in  the  city  as 
will  enable  it  to  require  the  purchaser  to 
permit  the  use  of  the  tunnel  by  other  rail- 
road companies,  and  the  other  purposes  for 
which  it  is  designed.  Kor  in  the  event  the 
company  purchases  the  tunnel,  nor  trader 
the  arrangement  existing,  until  the  option 
to  purchase  is  exercised,  is  there  any  joint 


LOED  V.  DEX\'ER. 


tnraership  wbich  the  ConatitutioQ  inhibits. 
The  tunnel  \i  the  propertj  of  the  city.  Jt 
hu  no  intereat  whatever  in  the  railroad  or 
its  operation  i  this  belongs  exclusively  to 
the  railroad  conipanj,  and  in  case  it  piir- 
chaies  the  tunnel  its  ownprship  is  for  a 
purpose  vith  which  the  city  is  in  no  manner 
connected.  The  city  will  still  have  the 
right  to  use  the  tunnel  (or  the  transporta- 
tion of  water  and  electricity,  but  thiB  right 
belongs  to  it  aloae.  The  joint  ownership 
which  the  Constitution  inhibits  is  a  joint 
ownership  for  the  same  purpose  or  use. 
Neither  can  it  be  said  that  because  the  sec- 
tion provides  that  the  com  miss  ion  may  as- 
sist in  building  t)ie  tunnel,  it  thereby  lends 
lid  to  a  corporation,  which  the  Constitu- 
tion inhibits,  as  that  would  depend  upon 
whether,  under  any  contract  the  cowmis- 
eion  entered  into,  by  virtue  of  provision*  of 
the  section,  aid  was  given  contrary  to  con- 
9tituti(»ial  restrictions.  It  is  therefore 
manifest  that  plaintilT  in  error  baa  not 
only  failed  to  establish  berond  a  rcaeonublc 
doubt  that  g  355  of  the  charter  or  the  con- 
tract violate  the  constitutional  provisions 
under  consideration,  but  it  appears  clearly 
and  beyond  question  that  they  do  not. 

Suppose  the  tunnel  commission  had  bi'cn 
given  power  in  the  first  instance  to  con- 
struct the  tunnel  at  the  expense  of  the  city, 
by  the  issuance  of  bonds,  and  after  it  had 
been  constructed  had  been  authori/.ed  in  a 
Irgal  manner  to  enter  into  a  contiact  with 
>  railroad  company  operating  ■  line  of  road 
(rom  the  city  west,  to  lease  the  tunnel  to 
the  company  for  railroad  purposes,  and  give 
it  an  option  to  purchase  the  tunnel,  it 
(vrtainly  could  not  be  said  that  such  au- 
thority was  inhibited  by  the  Conatituticm. 
Between  such  an  arrangement  and  the  one 
made  there  is  no  difference  in  effect  or 
principle,  except  that  the  commission  by 
fntering  into  the  arrangement  it  lias  in  ad- 
vance, as  authorized  to  do  by  g  353.  has 
Mcrcised  sound  business  sense,  for  the  rea- 
son provision  has  been  made,  before  any 
money  is  expended,  which  assures  the  use  of 
the  tunnel  for  the  transportation  of  freight 
and  passengers,  the  payment  of  a  valuable 
consideration  upon  the  money  expended, 
and  for  a  sale  which  will  reimburse  the 
city  for  all  expenditures.  Such  an  arrange- 
ment is  to  be  commended,  rather  than  con- 
demned'upon  the  theory  that  thereby  con- 
ttitntlonal  limitations  are  violated,  when  in 
fllect  it  to  simply  the  exercise  of  good  busi- 
ness judgment. 

Counsel  for  plaintiff  in  error  contend 
that  the  city  is  without  power  to  issue  the 
bonds  because  a  municipal  corporation  can- 
not exercise  any  powers  except  those  ex- 
pressly granted  or  fairly  implied  as  inci- 
dent to  such  powers,  or  those  essential  to 
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the  declared  objects  and  purposes  of  the 
corporation.  This  is  a  sound  proposition  of 
law,  but  in  no  sense  applicable.  Denver  is 
operating  under  a  special  charter  by  virtue 
of  the  provisions  of  article  20  of  the  CoD- 
stitution.  In  Walker  v.  Cincinnati,  21 
Ohio  Bt.  14,  e  Am.  Bep.  24,  an  act  of  the 
legislature  of  Ohio  which  empowered  tJie 
city  to  build  a  railroad  from  the  city  to 
Chattanooga  was  under  consideration.  The 
supreme  court  of  Ohio  held  that  unlesa  pro- 
hibited by  the  Constitution  it  was  within 
the  legitimate  scope  of  legislative  power  to 
authorize  a  city  to  construct  a  railroad  in 
which  it  bad  a  special  interest.  In  this  con- 
nection it  should  be  noted  that  Judge  Dillon 
in  his  work  on  Municipal  Corporations, 
from  which  counsel  for  plaintiff  In  error 
have  quoted  eitensivels',  says,  in  effect,  that 
in  the  absence  of  special  restrictive  consti- 
tutional provisions,  it  is  competent  for  the 
legislature  to  authorize  a  municipal  corpo- 
ration to  eonatruct  railways  in  which  such 
corporation  baa  a  special  interest,  and  ini- 
poBC  upon  its  citizens  taxes  for  that  pur- 
pose. If  Denver  could  construct  a  railroad 
to  Salt  Lake,  including  the  tunnel,  clearly 
it  may  construct  one  of  the  important  links 
in  tlie  line,  namely,  the  tunnel  alone,  on 
its  own  account,  and,  in  consideration  of  a 
railroad  lompany  aiding  in  constructing  it, 
give  such  company  a  lease  and  option  to 
purchase.  Otherwise  the  tunnel  would  not 
benefit  the  city.  Our  own  court  haa  re- 
peatedly held  that  the  object  of  article  20 
was  to  confer  upon  the  people  of  Denver, 
not  only  the  powers  expresaly  mentioned  in 
that  article,  but  every  power  the  legisla- 
ture theretofore  possessed  in  making  a  ciiar- 
ter  for  Denver, 

It  was  upon  the  basis  that  the  people  of 
tlie  city  of  Denver  possessed  power  to  legis- 
late with  respect  to  charter  provisions,  that 
we  held  in  the  auditorium  case  (Denver  v. 
Hallett,  34  Colo.  393,  83  Fac.  1066)  it  was 
within  the  power  of  the  people  of  the  city 
of   Denver   to    provide   by   charter   for   the 

bonds  to  discharge  the  indebtedness  for  that 
purpose,  for  the  reason  that  the  people  of 
the  city  possessed  the  power  to  legislate 
on  this  subject.  That  is  precisely  the  situ- 
ation in  tbe  case  at  bar.  Authority  has 
been  conferred  upon  the  tunnel  commission 
to  build  the  Moffat  tunnel,  through  legis- 
lation by  the  people  of  the  city,  which  they 
have  the  power  to  enact.  They  have  pro- 
vided for  the  issuance  of  bonds  for  this 
purpose:  they  have  declared  that  the  tunnel 
will  be  of  local  use  and  convenience  to  the 
people,  and  that  it  is  ahsolutely  essential 
to  the .  future  growth  and  welfare  of  the 
city.  It  is  manifest  from  the  topography 
of  the  country  west  of  the  city,  the  ncoes- 
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■ities  of  the  cit)',  and  the  beneficial  results 
which  will  follow  the  conatructioD  of  the 
tunnel  tllat  these  declarations  have  amplu 
fouDdatioa  upon  which  to  base  them.  If 
the  citj  could  build  an  auditorium,  which 
it  was  evident  was  not  necessary  for  an; 
municipal  purpose,  in  the  ordinary  mean- 
ing of  that  term,  and  could  not  result  in 
any  financial  benefit  to  the  people  of  the 
citj,  except  as  it  would  serve  to  attract 
national  conventions  of  various  arganiTa- 
tions  ii'hich  might  meet  )iere  at  long  inter- 
vals of  time,  it  certainly  cannot  be  success- 
fully asserted  ttaat  the  electors  of  Denver 
may  not  make  provision,  by  appropriate  leg- 
islation, to  construct  a  tnnnel  for  the  trans- 
portation of  freight  and  pasDengers,  which 
will  be  of  bcneAt  to  the  people  every  dav 
in  the  year. 

Counsel  for  defendants  in  error  contend 
that  special  authority  is  conferred  upon  the 
city  to  construct  the  tunnel  under  article 
20  of  the  Constitution.  It  is  unnecessary 
to  discuss  this  question  as  it  is  clear  the 
city  is  not  inhibited  from  constructing  such 
tunnel  by  that  section. 

:  Counsel  for  plaintiff  in  error  suggest  that 
some  portions  of  S  3^^  are  invalid  because 
they  undertake  to  empower  tiie  city  to  en- 
gage in  buainesH  which  it  cannot  he  per- 
mitted to  engage  in.  In  ansu'er  to  this  it 
is  only  neeeflsary  to  say  that  where  a  part 
nf  aa  act  is  unconstitutional  it  does  not 
vitiate  the  part  tiiat  is  good,  when  the 
good  and  bad  can  be  clearly  separated,  and 
the  good  is  complete  in  itself,  and  does  not 
depend  upon  the  void  portion.  They  also 
urge  that  the  section  violates  g  8  of  article 
11  of  the  Constitution.  In  the  opinion  of 
the  writer  this  contention  is  not  tenahle. 

In  my  opinion  the  judgment  of  the  dis- 
trict court  sustaining  the  validity  of  the 
bonds  should  be  aflirmetl. 


ADOI.PHUR  VALIN,  Appt., 

LYMAN  E,  .lEWELL  et  al.,  Trustees. 

(89  Conn,  1.11,  SO  All.  38,) 

HIgltwaT  —  unsafe  eldownlk  —  Uabllltj 
of  properly  owner  to  tenant. 
1.  A  tenant  who  by  requirement  of  a 
municipal  ordinance  attempts  to  remove 
from  tne  Bidewalk  in  front  of  the  leased 
property  ice  which  has  formed  from  water 
dripping  from  a  roof  of  the  leased  building 
cannot  hold  the  property  owner  liable  for 
L,R.A.1915B. 


injuries  caused  by  his  falling  upon  Uie  walk, 

on  the  theory  that  he  wag  entitled  to  the 
rights  of  a  traveler. 

Landlord   and   tenant  ^  common   p«b- 
Ma{ccivHy  —  sidewalk. 

2.  A  tenant  cannot  hold  his  landlord 
liable  for  injury  due  to  a  fall  on  the  side- 
walk in  front  of  the  property  which  was 
made  slippery  by  ice  formed  by  water 
dripping  from  a  roof  of  the  leased  build- 
ing, on  the  theory  that  the  walk  was  a 
common  passageway  which  the  landlord 
was  bound  to  keep  in  repair. 

Same  —  duly  ot  landlord  to  repair  — 
obvious  conditions. 

3.  A  tenant  cannot  bold  his  landlord  lia, 
ble  for  injury  due  to  a  fall  on  ice  uccumulat- 
ed  on  the  sidewalk  from  water  dripping 
from  a  roof  of  the  leased  property  because 
of  absence  of  devices  to  care  for  it,  where 
the  condition  was  obvious  when  the  lease 
was  made  and  the  landlord  did  not  luder- 
take  to  repair  it, 

(March  19,  1914.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Hartford  County 
sustaining  a  demurrer  to  the  complaint  in 
an  action  brought  to  recover  damages  for 
personal  injuries  alleged  to  have  been 
caused  by  defendants'  negligence.    Affirmed, 

Statement  by  Prentice,  Ch,  J.: 

The  substituted  complaint,  upon  which 
the  questions  presented  fur  review  arise, 
alleges  that  on  February  3,  1012,  the  defend- 

house  in  Hartford,  known  aa  No,  87  Trum- 
bull street;  that  on  this  day  the  plaintiff 
was  a  tenant  of  the  defendants  and  one  of 
the  occupants  of  said  tenement;  that, 
■•owing  to  the  defective  construction  of  the 
root  on  the  porch  at  the  entrance  of  said 
tenement,  water  and  melted  snow  gathering 
on  said  roof  was  allowed  to  flow  off  said  roof 
directly  on  the  sidewalk  in  front  of  said 
premises,  there  being  no  conductor  or  any 

Note.  —  The  liability  of  a  landlord  for 
injurv  to  tenant  from  defects  in  promises 
is  treated  in  the  notes  to  Hinea  v.  Willcox, 
34  L.R.A,  824:  Walsh  v.  Schmidt,  3*  L.E.A. 
(N.S.)  TftS;  Bailey  v.  Kelly,  3H  L.R.A. 
(N.S.)  378;  and  Meeher  v.  Osborne,  48 
L.R.A.(N,S.)  BIT:  and  sec  later  cases, 
Stone  y.  I,.ewi8.  .W  I„R.A.(N.S.l  471,  and 
Howard  v.  Washington  Water  Power  Co. 
52  L,R,A.(N.S.)   578. 

As  to  the  liability  of  a  landlord  to  a 
third  person  for  condition  of  premiaes  in 
possession  of  tenant,  including  injury  to 
person  on  sidewalk,  see  note  to  Snight  T. 
Foster,  .iO  L.RA(N.S.)  286,  and  other 
notes  there  referred  to,  especially  note  to 
ferchione  v.  Hunnewell,  50  L.R.A.(N.S.) 
300,  as  to  the  liability  of  landlord  to  third 
person  for  snow  and  ice  or  obBtructiona  up- 
on the  sidewaJk. 
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derice  provided  to  prevent  water  flowing 
from  laid  roof  directly  onto  said  sidewalk," 
and  that,  "without  lome  device  to  prevent 
it,  itater  would  be  carried  by  the  roof  di- 
rectly onto  the  sidewalk  and  accuniulate 
there,  and  in  cold  weather  freeze,  making 
iuch  sidewalk  icy  and  dangeroua  to  paaaers- 
hj,"  aa  the  defendants  well  knew ;  that,  by 
force  of  a  penal  ordinance  of  said  eit; 
wu  the  plaintiff's  duty,  aa  an  occupant  of 
nid  tenement,  to  remove  snow  or  ice  gather- 
inj  on  said  sidewalk;  that  on  said  day, 
while  the  plaiDtiif,  acting  pursuant  to  the 
duty  and  liability  imposed  upon  him  by  said 
ordinance,  was  attempting  to  remove  ice  and 
niav  which  had  formed  on  «aid  sidewalk 
from  water  flowing  from  aaid  roof,  he,  with- 
out negligence  on  bis  part,  slipped  and  fell 
«D  the  ice  so  formed,  sustaining  personal  in- 
jnries  deaeribed;  and  that  these  injuries  ao 
occasioned  were  wholly  due  to  the  negligence 
«f  the  defendants  in  suffering  the  premises 
to  remain    in    the   defective   condition    de- 

The  demurrer  sustaiiied  contained  several 
reisoDS,  charging  In  aubatance  that  the  com- 
plaint failed  to  show  that  the  defendants 
were  guilty  of  negligent  conduct  in  respect 
lo  the  plaintiff,  and  that  it  showed  that 
the  plaintiff  was  guilty  of  contributory  neg- 
ligence and  assumed  the  risk.  The  only 
error  assigned  was  the  sustaining  of  the  de- 


Messrs.  William  F.  Henner  and  David 
B.  Henney,  for  appellant: 

If  plaintiff  were  a  traveler  on  the  side- 
nalk.  injured  under  the  clrcumstanees  set 
forth  in  the  complaint,  the  defendant  would 
be  liable. 

Field  T.  Gowdy,  199  Mass.  568,  10  L.R.A. 
(N.S.)  238,  85  N.  E.  884;  Maloney  v. 
Haves,  £06  Mass.  ],  28  L.B.A.(N.S.)  200,  91 
N-'e.911,  3  N.  C.  C.  A.  137;  Smith  v.  Pres 
ton,  104  Me.  156,  71  Atl.  653;  Marston  v. 
Phippg,  209  Mass.  662,  65  N.  £.  654;  Hynes 
V.  Brewer,  194  Mass.  435,  9  LJt.A.(N.S.) 
593,  80  N.  E,  603, 

.  Plaintiff  was  on  this  sidewalk  for  a  law- 
Int  purpose,  and  passing  from  place  to  place 
upon  it  at  the  time  of  his  injuries.  He  was 
s  traveler  on  the  highway  to  such  en  extent 
at  least  as  to  make  defendant  liable. 

Higginson  v.  Mahant,  11  Allen,  53{);  Reed 
T.  Madjion.  83  Wis.  171,  17  L.R.A.  733,  53 
-V  W.  547. 

The  actionable  uegligence  was  the  failure 

Smith  V.  Preston,  104  Me.  156,  71  Atl. 
CJ3. 

There  is  nothing  in  the  fact  that  plaintiff 
Was  a  tenant  of  the  building  to  excuse  the 
Isndbrd  from  liability. 
LRA.1915B. 


Koekoff  T.  Goldman,  86  Conn.  415,  85  Atl. 
588. 

Mr.  Arthur  Ii.  Shlpman,  for  appellees; 

The  presence  of  snow  and  ice  on  a  side- 
walk, «ven  if  in  existence  for  a  long  period, 
gives  no  right  to  an  injured  person  to  hold 
the  adjoining  property  owner  responsible  for 
an  accident  caused  thereby. 

Hartford  v.  Taleott,  48  Conn.  632,  40  Am. 
Rep-  186. 

The  owner  of  a  tenement  house  owes  no 
duty  in  respect  to  his  tenants  to  remove 
enow   and   ice   from   the   sidewalk   in   front 

Little  V.  Wirth,  fl  Misc.  301,  26  K.  Y, 
Supp.  1110;  Moore  v.  Gadaden,  87  N.  Y. 
84,  41  Am.  Rep.  352. 

Plaintiff  was  running  a  risk  voluntarily 
assumed  or  imposed  by  law ;  he  knew  of  the 


i  its  c 


Gallagher  v.  Button,  73  Conn.  172,  46  Atl. 
810,  8  Am.  Neg.  Rep.  6;  Miner  v.  Mc- 
Kamara,  81  Conn.  690,  21  L.R.A.(N.S.)  477, 
72  Atl.  J  38. 

It  is  of  no  moment  that  the  plaintiff  was 
doing  his  duty  as  a  citi;ien  of  Hartford  or 
acting  as  a  volunteer. 

Hartford  v.  Taleott,  48  Conn.  525,  40  Am. 
Rep.  189. 

Mr.  Charles  Welles  Gross  alao  for  ap- 
prentice,   Ch.   J.,   delivered   the  opinion 
of  the  court: 

This  is  an  action  of  tort.  If  a  cause  of 
action  is  stated,  the  complaint  must  show 
a  primary  right  in  the  plaintiff  invaded 
by  the  defendants'  wrong.  Conduct  on  the 
part  of  the  defendants,  which  amounts  to  a 
breach  of  some  duty  owed  by  them  to  the 
plaintiff,  must  appear  in  the  averments. 

The  facts  relied  upon  as  constituting  a 
breach  of  duty  are  in  substance  that  the 
roof  on  a  porch  over  the  entrance  to  a  tene- 
ment building  owned  by  the  defendants,  and 
of  which  the  plaintiff  was  one  of  the  occU' 
pants  as  a  tenant,  was  ao  constructed  that 
water  and  melted  snow  gathered  upon  it, 
and  that  no  conductor  or  other  device  was 
provided  to  prevent  the  moisture  thus  ac- 
cumulated from  flowing  directly  upon  tlie 
sidewalk  in  front  of  the  premises,  where  in 
cold  weather  it  would  freeze.  The  complaint 
charges  that,  as  the  direct  result  of  this  con- 
dition of  things,  moisture  from  rain  or  snow 
fall  intercepted  and  diverted  from  its  natu- 
ral course  to  the  earth  by  the  loof  was 
thereby  caused  to  flow  upon  the  sidewalk, 
e  it  froze,  forming  ice,  and  that  the 
plaintiff,  falling  upon  the  ice  so  formed,  was 
thereby  injured,  without  fault  upon  his 
part.  It  is  conceivable  that  out  of  such  a, 
situation  a  breach  of  duty  towards  some 
might   arise.     Marston  v.  Phippa,  209 
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Maaa.  552,  534,  95  N.  E.  954 ;  Smith  t.  Prea- 
ton,  104  Me,  156,  18],  71  Atl.  6S3;  Hartford 
V.  Talcott,  48  Conn.  525,  532,  40  Am.  Rep. 
199.  It  does  not,  however,  follow  tliat  the 
plaintiff  was  auch  an  one.  It  reniains,  there- 
fore, to  inquire  what  duty  the  defendauta 
oired  to  the  plaintiff  which  would  be  in- 
vaded by  the  conduct  recited,  and  what  ita 

It  ia  contended  that  the  duty  was  one 
due  from  the  defendanta  aa  landowners  to 
the  plaintiff  aa  a  traveler  in  the  adjacent 
highway.  The  latter  waa  indeed  in  the  high- 
way when  he  received  hia  injury,  but  he  was 
not  a  traveler  thereon.  He  was  not  using 
the  sidewalk  for  purposes  of  passage,  or  as 
a  way.  He  waa  not  attempting  to  proceed 
from  one  point  to  another,  using  the  aide- 
walk  therefor.  Aaeuming  that  in  reaching 
the  icy  spot>he  might  have  been  using  a  few 
feet  of  the  wallc  for  purpoaea  of  paasage,  a 
(act  which  does  not  appear,  that  uae  had 
ceaaed,  and  at  the  time  he  fell  he  was  en- 
gaged in  the  performance  of  a  duty  cast 
upon  him  by  law  to  repair  a  defect  in  the 
highway.  He  waa  no  more  a  traveler  at 
tliat  time  than  a  laborer  engaged  in  the  im- 
mediate work  of  filliiig  a  hole  in  the  atreet. 
He  was  engaged  in  the  attempt  to  remove 
from  the  walk  the  ice  and  snow  which  had 
gathered  there,  and  not  in  an  attempt  to  go 
anywhere  or  to  reach  any  point  to  which  the 
way  would  lead  him.  Bartram  v.  Sharon,  71 
Conn,  688,  695,  46  L.E.A.  144,  71  Am.  St. 
Rep.  225,  43  Atl.  143,  6  Am.  Neg.  Rep.  10; 
Salzman  v.  New  Haven,  81  Conn.  380,  393, 
22  L.R.A.(N.S.l  333.  71  Atl.  500;  Blodgett 
V.  Boaton,  8  Allen,  237,  240;  Ball  v.  Win- 
chester, 32  N.  H.  435,  444;  Varney  v.  Man- 
chester, 58  N.  H.  430,  431,  42  Am.  Rep.  692. 

As  the  plaintiff  was  not  a  traveler  in  the 
highway,  we  have  no  occasion  to  inquire 
whether  or  not  the  complaint  shows  that,  if 
he  had  been  one,  the  defendants,  aa  owners 
of  the  adjacent  premieea,  would  have  owed 
to  him,  a  tenant  therein,  a  duty,  aa  reapeota 
the  presence  of  the  ice  upon  the  walk,  which 
waa  not  performed. 

The  plaintiff  waa  a  tenant  in  the  defend- 
ants' building,  in  front  of  which  he  was  in- 
jured, and  of  which  the  porch  roof  com- 
plained of  formed  a  part.  It  Ja  urged  that 
the  sidewalk  where  the  ice  accumulated  was 
in  reality  the  approach  to  the  building,  and 
that  for  that  reason  the  defendants,  aa  the 
landlords,  were  responaible  for  ita  aafe  con- 
dition. Appeal  in  thus  made  to  the  fa- 
miliar doctrine  recognized  by  ns  in  Koakoff 
V.  Goldman,  86  Conn.  415,  424,  85  Atl, 
6SS,  692,  that  "the  duty  of  maintenance  and 
repair  rests  npon  a  landlord,  in  reapect  to 
common  paaaagewayB  and  approachea  in  or 
to  a  building  occupied  by  aeveral  tenants, 
which  passagewavs  or  approaches  are  re- 
L.K.A,1915B. 


tained  under  his  control  for  the  use  of  tha 
aeveral  tenants  as  a  means  of  access  to  the 
port  ion  a  of  the   premiaea   leased   to  them." 

able  obstacle  that  the  icy  apot  whicn  caused 
the  plaintiff'a  fall  was  not  a  portion  of  the 
premiaea  affected  by  the  tenancy.  Sot  only 
BO,  but  it  was  in  the  highway,  where  of 
necessity  it  conid  not  come  within  the  con- 
ditions stated  in  the  citation  juat  made. 
Beyond  thia  it  doea  not  appear  that  those 
conditions  were  aatiafled  in  respect  to  any 
portion  of  the  building.  It  does  not  appear 
that  any  portion  of  it  was  retained  in  the 
landlord's  control  for  the  use  of  the  several 
tenants  as  a  means  of  access  to  the  portions 
of  the  premiaes  leased  to  them  reapectively. 
We  may  aurmise  tliat  auch  waa  the  case,  but 
the  iaolated  allegation  that  the  plaintiff 
was  one  of  the  tenants  occupying  the  build' 
ing  furnishea  the  only  foundation  for  such  a 
surmise  which  well  might  be  unfounded. 
For  aught  that  appears,  the  plaintiff  him- 
self, by  the  terma  of  his  tenancy,  may  have 
assumed  the  duty  of  caring  for  any  com- 
mon approach  or  passageway.  Special  con- 
ditions creating  a  liability  on  the  part  of 
the  landlord,  where  prima  facie  that  lia- 
bility does  not  exist,  must  be  averred. 
Shindelbeck  v.  Moon,  32  Ohio  St.  264,  276, 
30  Am.  Rep.  684. 

Eliminating  this  special  feature  from  the 
relation  of  landlord  and  tenant,  which 
iatcd  between  these  parties,  we  are  broiighi 
to  inquire  whether,  in  any  other  way  inci- 
dent to  the  tenancy,  a  duty  was  imposed 
on  the  defendants  in  respect  to  the  ice 
mation,   or   ita   cause,   which   waa   not   ful- 
filled  by   them.     This   formation   ia   in   the 
complaint  attributed  to  the  porch-roof  pro- 
jection,  with   its  absence  of  conductors,  as 
its  ultimate  cause.     This  porch  and  its 
were  part  of  the  structure  of  the  building. 
Its  character,  method   of   construction,   and 
lack  of  conductors,  were  apparent.    What 
would  accomplish   in   intercepting,  accum 
lating,  or  diverting  from  its  natural  course 
falling  rain   or   anow   waa   obvious.     There 
waa  no  lack  of  repair,  no  secret  inflnuity  or 
peculiarity,  no  change  of  character  or  con- 
dition during  the  plaintiff's  tenancy,  and  no 
warranty  or  special  agreement  to  alter  the 
uaual  obligations  of  partiea  to  a  tenancy. 

"The  general  rule  ia  that,  under  sucb  a 
contract,  the  lessee  takes  the  risk  aa  to  the 
condition  and  quality  of  the  hired  premises, 
and  that  the  landlord  is  not  liable  to  the 
tenant  for  injuries  sustained  by  reason  of 
the  defective  condition  of  the  building 
leased.  By  such  a  lease  the  lessee  purchases 
an  estate  in  the  premises  rented,  and  the 
rule  of  courai  emp(or  applies,  making  it 
ordinarily  the  duty  of  the  lessee,  as  sach 
purchaser,  to  make  such  examination  of  the 
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premieee  as  is  required  in  order  to  ascertain 
■hether  the  premisM  have  'so  fallen  into 
decay,  ur  b^corau  so  dangerous,  that  a  per- 
■on  occupying  the  same  is  liable  to  be  in- 
jured.' "  Oallagher  v.  Button,  73  Conn.  172, 
173,  48  Atl.  819,  B20,  8  Am.  Neg.  Rep.  5. 

"The  law  does  not  imply  any  warranty  on 
the  part  of  the  landlord  that  the  house  it 
msonably  fit  for  occupation;  much  lees 
does  it  imply  a  warranty  that  no  accident 
should  hefall  the  tenant  from  external 
forces,  such  as  storias.  tornadoea,  earth- 
quakes, or  Bno\?Biides,  ...  A  tenant  ia 
a  purchaser  of  an  estate  in  the  land  or 
Imildings  hired;  and  ...  no  action 
lin  by  a  tenant  against  a  landlord,  .  .  . 
in  the  abeence  of  an  expreas  warranty  or 
of  active  deceit.  This  is  the  general  rule  of 
nrrat  emptor."  Doyle  v.  Union  P.  R.  Co. 
147  U.  S.  413,  423,  426,  37  L.  ed.  223,  228, 
139,  13  Sup.  Ct.  Rep.  333,  337,  338. 

"A  tenant  who  hires  premises  takes  them 
A*  they  are,"  at  least  in  (s  far  as  obvious 
conditions  are  concerned,  "and  cannot  com- 
plain that  they  were  not  constructed  differ- 
ently." Woods  V.  Naumkeag  Steam  Cotton 
Co.  134  Mass.  357,  356,  43  Am.  Rep.  344. 
V  also  Minor  v.  MoNamara,  81  Conn.  890, 
8M,  21  I,.R.A.(X,S.)  477,  72  Atl.  138; 
Harpel  y.  Fall,  63  Minn.  520,  523,  924,  65  N. 
W.  ei3. 

We  fail  to  discover  in  the  allegations  a 
hreaeh  on  the  part  of  the  defendants  of  a 
duty  oired  hy  them  to  the  plaintiff- 
There  is  no  error. 

In  this  opinion  the  other  judges  concur. 
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(49  Mont.  480,  143  Pac.  559.) 

Insnrance  —  agafnat   larceny   ot  anto- 
moblle  —  taklns  car  for  Joy  rld«. 

-\  policy  insuring  the  owner  of  an  auto- 
mobile against  loss  by  tlieft  does  not  cover 
a  lou  caused  by  an  accident  to  the  car 
while  it  is  in  poaaeflaion  of  employcea  of  a 
•hop  to  which  it  had  lieen  taken  for  re- 
pairs, who  had  taken  it  from  the  shop,  after 
working   hours,   for   a   joy    ride,    intending 

Xote.  —  The  general  subject  of  automo- 
bile insurance,  including  insurance  against 
theft,  is  treated  in  the  notes  to  Harris  v. 
.*nieri(«n  Casualty  Co.  44  I,.R.A.(N.S.)  70, 
and  Patterson  v.  .Standard  Acci.  Ins.  Co. 
SI  LR.A.(N.S.)  583. 
L.R.A.1915B. 


(September  30,  1914.) 

A  PPEAI.!  by  defendant  from  a  judgment 
tV,  of  the  District  Court  for  Missoula 
County  in  plain  tiffs'  favor  and  I'rom  an 
order  denying  a  motion  for  new  trial  in  an 
action  upon  an  insurance  policy  insuring 
plaintiffs'  automobile  against  loss  by  theft. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Wllllttm  Wayne,  for  appellant; 

A  mere  taking  does  not  constitute  a  theft 
or  larceny  of  the  property. 

State  V.  Rechniti,  20  Mont.  488,  52  Pac. 
284;  Mitchell  v.  Territory,  7  Okla.  627,  64 
Pac.  782;  Re  Mutchler,  1)6  Kan.  104,  40  Pac. 
283;  State  v.  Shepherd,  flS  Kan.  64S,  66 
Pac.  236;  People  V.  Brown,  105  Cal.  66,  38 
Pac.  518;  26  Cyc.  45,  47B,  49  (l)  ;  State  v. 
Hanson,  —  Mont.  —,  141  Pac.  600;  Smith 
T.  SUte,  —  Tex.  Crim.  Rep,  — ,  146  S.  W. 
647;  RigUB  v.  Pacific  Coast  Casualty  Co. 
145  Mo.  App.  170,  12B  8.  W.  982;  Daugherty 
y.  Thomas.  174  Mich.  371,  45  L.R.A.(N.S.) 
690,  140  N.  W.  eiS;  Travelers'  Indemnity 
Co.  V.  Fawkes,  120  Minn.  353,  45  L.R.A. 
(K.S.)  331,  139  N.  W.  703. 

Mr.    Henry    C.    Stiff,    for    respondents: 

The  question  of  the  existence  or  nonexiat. 
ence  of  a  felonious  intent  on  the  part  of 
LeVasseur  and  Ellis  when  they  took  the 
automobile  from  the  place  where  the  owners 
had  left  it  wBB  one  for  the  jury. 

People  V.  Grider,  2  Cal.  Unrep.  28S,  3  Par. 
492;  Hart  V,  State,  57  Ind.  102;  SUte  v. 
South,  28  N'.  J.  L.  23,  75  Am.  Dec.  250; 
Ellis  V.  People,  21  How.  Pr.  356;  State  v. 
Watson,  7  S.  C.  68 ;  Banks  v.  State,  7  Tex. 
App.  591;  SUte  V.  Carr,  13  Vt.  671. 

Holloway,  J.,  delivered  the  opinion  of 
the   court: 

la  Kovenihcr.  1910,  the  Valley  Mercantile 
Company  and  Ralph  C.  Stiff  secured  a 
policy  of  insurance  upon  their  automobile. 
In  April  following,  while  the  policy  was  In 
full  force  and  effect,  the  owners  placed  the 
car  in  a  paint  shop  in  Missoula  to  be  re- 
painted, and  while  there  it  was  taken  by 
Ed.  Le  Vasseur  and  Victor  Ellis,  employeea 
in  the  paint  shop,  and  hy  then)  driven  to  De 
Smct  and  damaged.  Under  the  terms  of  the 
policy  the  owners  were  insured  against  loss 
in  excess  of  $25  on  any  single  occasion,  re- 
sulting from  the  theft  of  the  automobile  "by 
persons  other  than  those  in  the  employ, 
household,  or  service  of  the  assured."  De- 
mand was  made  upon  the  insurance  com- 
pany for  an  amount  sufficient  to  cover  the 
loss,  and,  upon  refusal,  this  act! 
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tilted.  The  complaint,  after  formal  recitala 
relating  to  the  iiiBUraiice,  allegi'S  that  ''the 
automobile  .  .  .  was,  by  Home  person  or 
personB  not  in  the  employ  of  plaintiffa,  nor 
in  the  bouaehold  or  service  of  plaintiffs  or 
either  of  thepi,  and  without  the  consent  and 
against  the  will  and  wish  of  plaintifTs, 
stolen  and  taken  from  the  place  where  the 
same  was  at  the  time  kept  in  the  city  and 
county  of  Missoula,  state  of  Klontana,  and 
said  automobile  was,  by  the  said  person  or 
persons  so  taking  and  atealing  the  same,  in- 
jured and  damaged  in  the  sum  and  to  the 
extent  of  $400." 

Issues  having  been  framed,  the  cause  was 
tried  to  the  court  sitting  with  a  jury.  A 
motion  for  a  nonsuit  and  a  motion  for  a 
directed  verdict  were  denied.  Plaintiffs  pre- 
vailed, and  defendant  has  appealed  from 
the  judgment  and  from  an  order  denying  it 
a  new  trial. 

But  one  assignment  .needs  to  be  con- 
sidered. If  the  evidence  is  sufficient  to  sus- 
tain the  verdict,  the  slight  errors  occurring 
at  the  trial  ought  not  to  work  a.  reversal  of 
the  judgment.  If  the  evidence  is  insudicient, 
it  is  apparent  that  a  new  trial  would  be  use- 

A  day  or  two  after  the  automobile  was 
left  in  the  paint  shop  Le  Vasseur  and  Ellis, 
at  the  close  of  the  working  day,  about  5  r. 
it,,  in  the  absence  of  the  owner  of  the  shop 
and  without  his  knowledge  or  consent,  or 
the  knowledge  or  consent  of  the  plaintiffs, 
or  either  of  them,  took  the  automobile  from 
the  shop,  ran  it  to  a  point  near  De  Smet, 
where  an  accident  occurred  which  caused 
considerable  damage  to  the  car.  A  tele- 
phone message  was  sent  to  a  public  garage 
in  Missoula  for  help,  and  James  Hartley 
responded.  When  he  reached  De  Smet  he 
found  lie  Vaseeur  and  Ellis  at  the  broken 
car, — the  car  headed  toward  Missoula, — and 
they  assisted  him  in  towing  it  Into  the  city 
and  in  replacing  it  in  the  paint  shop.  Both 
of  these  men  continued  to  work  at  the  shop 
for  a  considerable  time  after  the  injury  to 
the  car  was  discovered  hy  the  owners.  The 
owner  of  the  paint  shop  locked  the  front 
lioor — the  only  one  through  which  the  auto- 
mobile could  be  moved before  he  left  the 

shop  on  the  day  in  question.  This  was  the 
only  evidence  which  tended  to  characterize 
the  taking  at  the  time  plaintiffs  rested,  and 
defendant  interposed  its  motion  for  a  non- 
suit. On  behalf  of  the  defendant  Le  Vas- 
senr.  one  of  the  men  who  took  the  car  testi- 
fied that  it  was  taken  only  for  a  -joy  ride" 
and  without  any  intention  of  stealing  it: 
that  they  intended  to  take  a  ride  about  llis- 
souta  and  restore  the  car  to  the  paint  shop; 
that  after  they  had  reached  a  point  a  short 
distance  beyond  the  station  at  De  Smet  they 
turned  and  started  back  to  Missoula;  that 
L.R.A.im5B. 


when  opposite  the  station  the  car  ''blew 
up;"  that  they  immedUtely  telephoned  ia 
to  the  garage  in  Missoula  and  waited  at  the 
car  until  Hartley  came  for  them.  On  cross- 
examination  he  testified  that  they  secured 
gasolene  to  run  the  car  from  the  paint  shop ; 
that  it  belonged  to  Wilbutn,  who  owned  the 
shop,  and  was  kept  for  cleaning  and  for 
cars  in  the  shop  that  run  short;  that  they 
left  the  shop  with  the  car  about  6:30  or 
5:45,  April  13th,  in  daylight,  and  were  seen 
by  employees  of  a  near-by  laundry,  and  that 
they  took  the  car  at  a  time  nhen  the  owner 
of  the  shop  and  the  owners  of  the  car 
would  not  likely  ace  them.  With  certain 
testimony  touching  tiie  efforts  of  plaintiffs 
to  effect  a,  settlement,  the  foregoing  is,  in 
substance,  all  the  evidence  produced  upon 
the  trial   of   this  cause. 

The  liability  or  nonliability  of  the  insur- 
ance company  depends  entirely  upon  the 
answer  to  the  question:  Does  this  evidence 
prove  that  the  car  ivas  stolen  from  the 
paint  shop?  l{  is  earnestly  contended  by 
counsel  for  respondents  that,  the  taking 
being  admitted,  the  question  of  the  intent 
with  which  the  car  was  taken  was  one  for 
the  jury's  determination;  and  this  is  true, 
provided  there  is  direct  evidence  of  such 
intention  or  facts  and  circumstances  from 
which  such  intention  can  be  inferred.  The 
only  direct  evidence  of  intention  is  that 
given  by  Le  Vasseur  above.  Since  this  is  a, 
civil  action,  plaintiffs  were  required  to 
prove  their  case  only  by  a  preponderance  of 
the  evidence,  but  to  recover  at  all  they  had 
the  burden  of  proving  every  element  of  the 
crime  of  larceny.  Section  S112,  Revised 
Codes,  so  far  as  applicable  here,  provides: 
"In  every  crime  or  public  offense  there  must 
exist  a  union  or  joint  operation  of  act  and 

The  fact  that  the  taking  was  altogether 
wrongful,  and  that  it  was  the  intention  of 
Le  Vasseur  and  Ellis  to  appropriate  the  car 
to  their  own  use  during  the  ride,  and  to 
that  extent  to  deprive  the  owners  of  the  use 
of  their  property,  are  not  sufficient  to 
constitute  their  acts  larceny.  They  must 
have  had  a  criminal  intent — the  intention 
to  steal  the  car,  without  which  the  act  of 
taking,  however  reprehensible  and  wrongful, 
amounted  only  to  a  trespass  or  a  civil 
wrong. 

In  State  v.  Kechnitz,  20  Mont,  488,  S2 
Pac.  264,  this  court  adopted  the  very  tcrae 
expression  of  the  rule  from  the  court  ot  ap- 
peals of  New  York,  as  follows:  "Every 
taking  by  one  person  of  the  personal  prop- 
erty of  another,  without  his  consent,  is  not 
larceny;  and  this,  although  it  was  taken 
without  right,  or  claim  of  right,  and  tor  the 
purpose  of  appropriating  it  to  the  use  of  the 
taker.     Superadded  to  this  there  must  have 
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fiefn  ft  felonious  intent,  for  without  it  there 
««a  no  crime.  It  would,  in  tlie  absence  of 
auch  an  intent,  be  a  bare  trespass,  which, 
howerer  aggravate,  would  not  be  crime, 
[t  is  the  criminal  mind  and  purpose  going 
with  the  act  which  distinguiBhes  a  crin 
IrelpaBB  from  a  mere  civil  injury."  MeCourt 
V,  People,  64  X.  Y.  583. 

To  constitute  the  crime  of  larceny  the 
tpnt  which  accompanies  tbc  act  of  taking 
must  be  the  criminal  intent  to  deprive 
uwner  of  his  property,  not  temporarily,  but 
permanently.  In  Re  Mutchlcr,  55  Kan.  164, 
40  Pac.  263,  the  Biipreme  court  of  Kansaa 
Slid:  "A  felonious  intent  means  to  deprive 
tKe  owner,  not  temporarily,  but  permanent- 
ly, of  his  own  property,  without  color  of 
right  or  excuse  lor  the  act,  and  to  convert 
it  to  the  taker's  use  without  the  consent  of 
the  owner." 

This  is  quoted  with  approval  in  State  t. 
Shepherd,  63  Kan.  545.  66  Pac.  230.  In 
Prople  V.  Brown,  105  Cal,  86,  38  Pac.  618, 
the  trial  court  instructed  the  jury  that 
lirceny  may  be  committed  even  though 
vts  only  the  intent  of  the  party  taking  the 
(iruperty  to  deprive  the  owner  of  it  tempo- 
rsrily.  Of  this  instruction  the  supreme 
court  said^  "But  the  test  of  law  to  be  ap- 
plied to  tliese  circumstances  for  the  purpose 
«(  determining  the  ultimate  fact  as  to  the 
man's  guilt  or  innocence  is.  Did  he  intend 
lo  permanently  deprive  the  owner  of  his 
property  ?  If  be  did  not  intend  so  to  do, 
tbere  is  no  felonious  intent,  and  his  acts 
constitute  but  a  trespass.  While  the 
felonious  intent  of  the  party  taking  need  not 
necesaarily  be  an  intention  to  convert  the 
property  to  his  own  use,  still  it  must  in  all 
cjBes  be  an  intent  to  wholly  and  permanent- 
ly deprive  the  owner  thereof." 

Many  other  cases  holding  to  this  same 
view  are  collected  in  the  notes  in  25  Cye.  45. 

Considered  in  the  light  of  these  rules,  the 
ficts  stated  do  not  warrant  the  inference 
that  the  car  in  question  was  taken  by  Le 
Vi^seur  and  Ellis  with  the  criminal  intent 
to  deprive  the  owners  of  it  permanently, 
and  therefore  the  car  was  not  stolen,  and 
this  case  does  not  come  within  the  provision 
of  the  insurance  policy  referred  to  above. 
Upon  facts  rery  similar  this  same  con- 
clusion was  reached  in  Bigus  v.  PaeiDc 
Coast  Casualty  Co.  145  Mo.  App.  170,  129 
S.  VV,  982;  Smith  v.  State,  —  Tex.  Crim. 
Rep.  — ,  146  S.  Vr.  .i47,  and  Travelers'  In- 
dfmnitv  Co.  v.  Fawkes,  120  Minn,  353,  45 
[.R.A.iN.S.)   331,  139  N.  W.  703. 

The  facts  do  bring  the  caae  clearly  within 
the  rule  that  "Where  one  without  permiS' 
BioD  borrows  goods  of  another,  intending  and  | 
tiiving  the  power  to  restore  or  replace  them,  I 
t-hr  taking,  although  wrongful,  does  not 
ronstitute  larceny."  25  Cvc.  49  (i). 
LB.A.I815B. 
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The  motion  for  a  directed  verdict  should 
lave  been  sustained.  The  judgment  and  or- 
ler  are  reversed  and  the  cause  is  remanded, 
rith  directions  to  dismiss  the  complaint. 

Brantlj',  Ch.  J.,  and  Sanner,  J.,  concur. 


STATE  OF  NORTH  CAROLINA,  Appt., 


(—  N.  C.  - 


.   E,   983.) 


Railroad    ' 


punlstiment    for    blocking 

Kiicri   <.- runnings. 

A  railroad  company  cannot  be  punished 
for  blocking  a  street  crossing  under  an 
ordinance  forbidding  any  railroad  company 
or  engineer  to  block  a  crossing,  and  provid- 
ing that  any  engineer  of  any  locomotive  of 
any  railroad  violating  the  ordinance  shall 

(Clark,  Ch.  J.,  and  Hoke,  J.,  dissent.) 


yote.  —  Criminal  or  penal  reapotutbtl- 
itii  for  Mocking  street  or  hlghti<a!f 
railroad   cronxlng. 

For  act  of  a  third  person  as  an  excuse  to 
a  railroad  for  blocking  a  street  erossin;;. 
see  Com.  v.  New  York  C.  ft  H,  R.  R.  Co. 
23  rj.R.A.(N.S.)  350,  and  note  thereto. 

For  violation  of  statute  or  ordinance  in 
relation  to  blocking  railroad  cross  in;;  as 
ffecting  civil  liabilitv  for  injury,  see  note 
o  Denton  v,  Minnoiin,  K.  &  T.  R.  Co.  47 
L.R.A.(N.S.)   820. 

Aa  to  the  damages  recoverable  for  delay- 

g  a   person  by  blocking  a  railroad  cros's- 

g,  see  note  to  Terry  v.  New  Orleans  G. 

,  R.  Co.  44  L.R.A.(N.S.)   1089. 

As  to  the  duty  and  liability  of  a  railroad 

mpany  toward  one  who  goes  upon  its 
property  to  pasK  around  a  train  blocking 
the  crossing,  see  note  to  Hasting  v.  South' 
R.  Co.  5  L.R.A.(N.S.)  775. 
s  to  the  duty  of  a  railroad  company 
toward  a  person  attempting  to  cross  a 
train  obstructing  a  highway,  see  note  to 
Ijesas  V.  Orison  Short  Line  R.  Co.  13 
L.R.A.(X.S.)    1074. 

As  to  liability  of  a  railroad  company  for 
the  act  of  an  employee  in  inviting  a  pedes- 
trian to  cross  a  train  obstructing  a  hi^- 
nav,  see  notes  to  Southern  R.  Co,  v.  Clark, 
13"L.R.A.(N'.R.)  1071.  and  Westbrook  v. 
Kansas  City,  M.  A  B.  R.  Co.  34  LJI.A. 
(N.S.)   409. 

And  as  to  contributory  negligence  in  at- 
tempting to  cross  a  train  standing  at  a 
crossing,  see  notes  to  Jones  v.  Illinois  f. 
R.    Co.    13    L.R.A.(N.S.)     1086;    CurtU    v. 
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APPEAL  by  the  State  from  &  judgment 
of  the  Superior  Court  for  W'ilBon 
County  acquitting  defendant  of  tlie  charge 
of  violating  a  municipal  ordinance  forbid- 
ding the  blocking  of  street  croBsinga.  Af- 
flrmed. 

Statem«it  by  Walker,  J.: 

The  defendant  was  charged  in  the  ret'ord- 
ej's  court  of  the  town  of  Wilson  witk  block- 
ing Tarboro  etreet  crossing,  in  said  town, 
for  twenty  minutes,  with  a  freight  train,  in 
violation  of  the  following  town  ordinance; 
"No  railroad  company  nor  engineer  in 
charge  of  any  train  of  any  railroad  com- 
pany shall  run  or  operate  in  or  througii  the 
town   of   Wilson   any   locomotive  or   car   or 

St.  Louis  t  8.  F.  R.  Co.  34  L.K.A.(N.S.) 
466;  and  Piatt  v.  Viekaburg,  S.  4  P.  R.  Co. 
flO  L.B.A.(N.S.)   1012. 

Cienerally. 

The  general  nile  seems  to  be  well  settled 
that  a  railroad  company  is  Hubject  to  in- 
dictment for  unreasonably  obstructing  a 
Htreet  or  liighway  crossing.  Reg.  v.  Great 
North  of  England  R.  Co.  9  Q.  B.  315,  18  L. 
J.  Mag.  Cas.  N.  8.  18,  10  Jur.  765.  2  Cox. 
C.  C.  70,  7  Eng.  Rul.  Caa.  468  (by  cutting 
through  the  highway  with  its  railroad,  and 
carrying  the  highway  over  the  railroad  by 
a  bridge  not  satisfying  the  statutory  provi- 
Mons)  ;  State  v.  Minneapolis  &.  St.  L.  B. 
Co.  H8  Iowa,  089,  56  N.  W.  400  (by  placing 
its  track  2  feet  above  the  surface  of  the 
ground,  and  making  an  CNcavntion  6  feet 
<lcep  in  the  highway  on  one  aide  of  the 
track);  Louisville  4  N.  R.  Co.  v.  Com. 
117  Ky.  350,  78  S.  W.  124,  rehearing  denied 
in  117  Ky.  358,  73  S.  W.  275  (with  ita 
trains  or  care;  indictable  as  for  a  common 
nuisance)  ;  LoiuBville  i  N.  R.  Co.  v.  Com. 
33  Ky.  L.  Rep.  991,  112  S.  W.  573;  State 
V.  Morris  &.  E.  R.  Co.  23  N.  J.  1.,  360  (by 
BO  placing  cars  across  the  highway  and 
leaving  them  there,  as  to  create  a  nui- 
sance) ;  State  v.  Western  Nortli  Carolina  R. 
Co.  B5  N.  C,  602  (by  permitting  its  cars 
to  stand  across  the  highway  longer  than 
is  reasonably  necessary  for  them  to  do  in 
croBsing  the  Banc)  ;  Louiaville  &  N.  R. 
Co.  V.  State,  3  Head,  523,  75  Am.  Dec.  778 
("contrary  to  the  powers  granted  in  their 
[its]  act")  ;  State  v.  Louisville  t  N.  R. 
Co.  81  Tenn.  445,  19  8.  W.  229:  State  v. 
Vermont  C.  R.  Co.  30  Vt.  lOH  ("contrary 
to  the  powers  granted  to  thcni  [the  rail- 
road company]    in   their  charter"). 

Thus,  a  railroad  company  is  liable  to 
indictment  for  obHtrucling  a  public  highway 
for  more  than  three  years  by  making  a 
cut  across  it  for  its  road,  and  failing  to 
construct  a  bridge  to  remove  the  nuisance, 
as  it  was  its  dutv  to  do.  Louisville  i.  N. 
R.  Co.  v.  State,  3  Head,  523,  75  Am.  Dec. 
778. 


train  of  cars  at  a  higher  rate  of  speed  than 
10  miles  per  hour,  and  every  engineer  in 
charge  of  any  train  or  locomotive  running 
through  the  town  of  ^^'ilson,  shall  ring  the 
bell  of  such  locomotive  nliile  same  is  being 
run  and  operated  through  said  tovro;  no 
railroad  train  or  locomotive  shall  block  any 
street  crossing  for  a  longer  period  than  ten 
minutes,  and  any  engineer  in  charge  of  any 
train  or  locomotive  of  any  railroad  com- 
pany violating  any  of  the  provisions  of  this 
section  shall  be  lined  not  more  than  $10 
for  each  and  every  offense:  Provided,  never- 
theless, that  the  rate  of  speed  hereinbefore 
prescribed  slmll  not  apply  to  any  train  run- 
ning in  or  through  tlie  said  town  Ijctween 
the  hours  of  11  o'clock  P.  M.  and  G  o'clock 
A.  a.,  but  all  trains  operating  between  such 

person  who  shall  obstruct  any  public  road 
by  felting  any  tree  or  trees  across  the  same, 
or  placing  any  other  obstruction  therein, 
shall  be  guilty  of  a  miademeanor.  and  liable 
to  indictment,  the  remedy  by  indictment 
is  an  appropriate  one  against  a  railroad 
company  which  obstructs  a  public  highway 
at  a  point  where  its  railroad  intcritecis 
the  saine,  by  building  and  failing  to  keep  in 
repair  an  embankment  acroHs  the  highwa-v. 
St.  Louis,  A.  t  T.  R.  Co.  v.  State,  .>2  Ark. 
51,  11  S.  W.  1035. 

So,  under  a  statute  providing  that  any 
person  who  shall  obstruct  any  public  road 
by  building  any  fence  across  or  into  it,  or 
who  shall  wilfully  cause  any  other  obstruc- 
tion in  such  road  or  any  part  thereof,  shall 
be  liable  to  be  indicted,  a  railroad  company 
is  subject  to  indictment  for  unreasonably 
olistructing  a  highway  with  ditches,  em- 
bankments, and  tracks  at  a  place  where  it:< 
authorized  route  crosses  the  liighway.  I'a- 
latka  &,  I.  River  R.  Co.  v.  State.  23  Fla. 
548,  11  Am.  St.  Rep.  305,  3  So.  158. 

And  under  xtatutes  providing  that  'no 
engine  or  train  is  to  be  run  across  a  high- 
way near  the  compact  part  of  a  town,  at 
a  greater  speed  than  6  miles  an  hour.  Nor 
is  any  way  to  lie  unreasonably  and  nej-li- 
gently  obstructed  by  engines,  tenders,  or 
cars.  The  corporation  forfeits  not  exceed- 
ing $100  for  every  offense;"  and  that  "all 
fines  and  forfeitures,  imposed  as  a  punish- 
ment for  any  offense,  or  for  a  violation  or 
neglect  of  any  statute  duty,  when  no  other 
mode  Is  expressly  provided,  may  be  recov- 
ered by  indictment," — a  railroad  company 
is  liable  to  indictment  for  unreasonably  and 
negligently  obstructing  a  highway  by  plac- 
ing locomotive  engines,  cars,  and  trains,  and 
suffering  them  to  be  and  remain  in,  upon, 
and  across  tlie  highway  for  a  long  time. 
State  V.  Grand  Trunk  R.  Co.  :>9  Me.  180. 

But  no  criminal  prosecution  can  he  main- 
tained under  a  statute  which  simply  declares 
that  a  railroad  company  shall  not  obstruct 
a  public  highway  or  street  by  cars  or  trains 
for  more  than  tive  minutes  at  any  <»ie  time, 
but  fails  to  provide  a  penalty  for  such 
breach  of  duty.  Illinois  C.  R.  Co.  v.  Com, 
20  Ky.  L.  Rep.  115,  45  S,  W.  367. 
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hours  may  be  run  and  operated  at  a  reaaon- 
Me  rate  of  speed." 

Defendant  was  adjudged  guiltf  b;  the  re- 
corder, and  appealed.  In  the  superior  court 
the  jurj  rendered  a  special  verdict,  finding 
that  a  train  of  cars  belonging  to  defendant 
blocked  the  said  crossing  on  November  ZT, 
1913,  for  more  than  t«n  minutes,  and  that 
there  was  an  engineer  in  charge  □£  tbe  train 
tX  the  time,  his  name  being  unknown  to  the 
jurors.  Thie  finding  uas  based  upon  the  ad- 
miisioD  of  the  facts  by  the  defendant  only 
for  the  purpose  of  the  trial.  No  charge  was 
msde  against  tbe  engineer.  The  jury  hav- 
iag  lubalitted  to  the  court  the  question  as 
to  defendant's  guilt  in  the  usual  form,  and 
ttc  presiding  judge,  Hon.  William  M.  Bond, 
karing  ruled  that,  under  the  said  ordinance 


Where  it  is  provided  bj  statute  that,  if 
any  engineer  or  other  agent  of  any  railroad 
company  ehall  obstruct  or  block  up  any 
crossing  of  a  public  street  or  road  with  the 
company's  locomotives  or  ears,  he  or  the 
conipany  shall  be  subject  to  a  penalty,  to 
Ik  recovered  with  costs  in  the  name  of  the 
coDiiDonwealth,  etc.;  and  it  is  also  provided 
by  another  statute  that,  in  all  cases  where 
1  rented}'  is  provided  by  any  act  or  acts  of 
usemblv  of  the  commonwealth,  "the  direc- 
tians  of  the  acts  shall  be  strictly  pursued, 
and  no  penalty  shall  be  inflicted  or  anything 
done  agreeably  to  tlie  provision  of  the 
(ommoo  law  in  such  ca»ee  further  than 
shall  be  necessary  for  carrying  such  act  or 
act*  into  effect," — an  indictment  cannot  be 
nustalned  afrainst  the  conductor  of  a  train 
for  ohstructing  a  highway  by  allowing  cars 
to  stand  upon  a  crossing,  as  this  ofTense 
15  the  same  aa  that  mentioued  in  the  stat- 
nle  first  above  set  forth,  and  is  not  indict- 
•We,  but  the  statutory  remedy  must  be 
strictly  pursued.  Com.  \.  Capp,  48  Pa. 
i3. 

On  the  other  hand,  where,  by  statute, 
rarporations  are  subject  to  prosecution  the 
sime  as  natural  persons  for  creating,  con- 
tlnaing,  or  maiutaiiiing  a  public  nuisance, 
or  for  obstructing  a  public  highway,  and 
it  is  made  a  criminal  ofTense  to  obstruct  a 
public  highway,  a  railroad  company  may 
be  prosecuted  criminally,  by  indictment, 
for  so  constructing  a  bridge  and  the  ap- 
proaches and  embankments  thereto,  at  thi; 
crossing  of  its  railroad  and  a  public  liigli- 
Ksj,  as  to  obstruct  travel  on  the  highway 
'od  render  it  very  dangerous  and  hazardous, 
notwithstanding  there  is  a  remedy  by  writ 
of  mandate  to  compel  tbe  corporation  to 
remove  the  obstruction  or  nuisance.  State 
t.  Baltimore,  0.  4  C.  R.  Co.  120  Ind.  2B8, 
n  X.  E.  307. 

So,  a  railroad  company  is  liable  to  indict- 
ment for  illegally  obstructing  a  highway 
*ij  building  therein  abutments  for  a  bridge 
to  carry  its  railroad  across  the  highway  ' 
above  grade,  notwithstanding  a  statute  pro- ' 
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and  the  fiudinga  of  fact  in  the  verdict,  the 
defendant  was  not  guilty,  as  the  penal  pro- 
vision is  confined  to  the  engineer,  the  jury 
BO  found  and  returned  their  verdict  of  not 
guilty.  Judgment  was  entered  for  the  de- 
fendant, and  the  state  appealed. 

Messrs.  Tliomaa  W.  BIckett,  Attorney 
Qcneral,  and  T.  H,  Calvert,  Assistant  At- 
torney Cieneral,  for  the  State. 

Walker,  J.,  delivered  the  opinon  of  the 

We  may  as  well  say  in  limine  that  our 
able  and  learned  attorney  general  and  aa- 
sistant,  in  their  argument  before  us,  admit- 
ted, with  their  usual  frankness  and  candor, 
that,  as  the  ordinance  prohibited  any  rail- 

viding  "that  'when  any  company  shall  not 
properly  construct  and  maintain  the  bridges 
or  other  crossings  of  highways  by  its  rail- 
road tracks  as  required  by  law,'  the  town- 
ship or  other  municipality  wherein  such 
crossings  are  located  may  themselves  per- 
form this  work,  and  collect  the  cost  thereof 
from  the  railroad,  or  may  compel  the  per- 
formance of  the  duty  bv  bill  in  equitv." 
State  V.  Lackawanna"  R.  Co.  fll  N.  J.  L. 
181,  7B  All.  1030,  affirmed  in  82  N.  J.  L. 
747.  82  Atl.  851,  and  reversed  on  other 
(jrounds,  on  rehearing,  in  84  N.  J.  L.  28», 
86  At).  386:  this  point  reaffirmed  on  sub- 
sequent motion  on  certiorari  to  quash  the 
indictment  in  00  Atl.  1103. 

And  under  a  state  statute  providing  that 
railroad  corporations  shall  not  obstruct  pub. 
lie  highways  by  trains  or  cars  except  to  re- 
ceive or  discharge  passengers,  or  to  take 
fuel  or  water,  and  m  no  ease  longer  than 
ten  minutes,  and  that  for  each  ofTense  such 
corporation  shall  forfeit  the  sum  of  not 
less  than  tea,  nor  more  than  one  hundred 
dollars,  a  railroad  company  may  be  found 
guilty  and  fined  for  blocking  a  city  street 
which  its  tracks  cross,  by  permitting  cars 
to  remain  standing  on  one  of  its  side  tracks, 
although  the  state  has  given  the  city  power 
to  legislate  generally  upon  the  subject  of 
preventing  and  removing  obstructions  to 
streets  and  the  use  of  streets,  and  the  city 
ban.  by  ordinance,  undertaken,  pursuant 
to  its  authority,  to  regulate  and  prevent 
such  obstructions  on  its  street.  Ohio,  I.  & 
W.  H.  Co.  V.  People,  39  Jll.  App.  473. 

Where  a  state  statute,  although  providing 
no  penalty  for  its  violation,  makes  it  un- 
lawful for  a  railroad  company  to  obstruct 
any  public  highway  or  street  by  cars  or 
trains  for  more  than  five  minutes  at  a  time, 
a  tonn  ordinance  imposing  a  fine  if  a  loco- 
motive or  train  remains  across  a  street  of 
the  town  for  a  longer  period  than  ten  min- 
utes is  void  so  far  as  It  conflicts  with  the 
state  statute,  and  is  incompetent  as  evidence 
on  behalf  of  a  railroad  company  indicted  for 
an  unreasonable  obstruction  of  a  street 
crossing,  for  the  purpose  of  showing  that 
an  obstruction  of  less  than  ten  minutes  ia 
legal.     Louisville  k  X.  R.  Co.  v.  Com.  117      . 
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road  train  or  locomotive  from  block- 
ing any  street  croasing  for  a  longer 
period  than  ten  minutes,  and  provided  that 
any  engineer  in  eliarge  of  the  train  or  loco- 
motive of  any  railroad  company  violating 
the  provision  shall  be  Qned  not  more  than 
$10,  and  there  was  an  engineer  in  cliarge  of 
the  train,  the  ordinance,  in  its  penal  aspect, 
waa  manifestly  aimed  at  the  engineer  as  the 
sole  offender  and  the  one  who  should  be 
made  to  suffer  for  doing  the  forbidden  act. 
He  then  added:  "We  know  of  no  principle 
o£  law,  or  any  authority  to  which  we  can 
refer  the  court,  against  the  decision  of  the 
trial  judge." 

In  this  view  of  the  case  we  concur.  It 
will  hardly  be  contended  that  the  town  did 
not  have  the  right  to    make    the    engineer 


solely  responsible  for  the  blocking  of  the 
crossing,  if  it  Kaw  fit  to  do  so,  and  we  think 
it  ia  equally  clear  that  the  ordinance  w&s 
intended  to  penalize  the  engineer  atone  for 
doing,  or  permitting  to  be  done,  the  for- 
bidden act.  Defendant  in  not  charged  with 
running  its  trains  at  an  excessive  rate  of 
speed,  and  the  portion  of  the  ordinance 
where  that  is  prohibited  is  the  only  one  in 
which  the  words  "railroad  company"  are 
used.  When  requiring  the  ringing  of  the 
hell  and  forbidding  the  blocking  of  the  croBS- 
ing,  the  engineer  only  is  mentioned,  it  being 
reasonably  supposed  by  tiie  draftsman  of  the 
ordinance  and  the  town  board  that  if  the  pro- 
hibited act  waa  committed,  the  engineer 
would  be  the  one  directly  respouaible  tor  it, 
and  the  only  one  who  could  well  prevent  it. 


Who  liable. 

Under  a  statute  prohibiting  all  railroad 
corporations  from  obstructing  any  public 
road  or  highway,  by  stopping  trains  or 
leaving  cars  standing  on  any  crossing  except 
for  the  purpose  of  receiving  passengers,  etc.; 
and  providing  that  "every  engineer  or  con- 
ductor violating  the  provisions  of  the  pre- 
ceding section  shall,  for  each  offense,  for- 
feit the  sum  of  not  less  than  $10  nor  more 
than  $100,  to  be  recovered  in  an  action  of 
debt,  in  the  name  of  the  People  of  the  State 
of  Illinois,  for  the  use  of  any  person  who 
may  sue  for  the  same,  and  the  corporation 
on  whose  road  the  offense  is  committed 
shall  be  liable  for  the  like  sum,"— the 
engineer,  the  conductor,  ajid  the  corporation 
are  subject,  indifferently,  to  the  prescribed 
fine  of  not  less  than  $10  nor  more  than  £100, 
for  a  violation  of  the  provision  of  the  act; 
and  a  railroad  company  may  he  convicted 
and  subjected  to  a  tine  for  obstructing  a 
highway  crossing  without  the  necessity  of 
first  convicting  its  engineer  or  conductor 
as  a  condition  precedent  to  its  conviction, 
and  of  limiting  its  liability  to  the  same 
amount  as  that  of  the  fine  imposed  on  its 
servant.  Toledo,  W.  &  W.  R.  Co.  v.  People, 
81  III.  141. 

But  see  State  v.  Kobfolk  Southeen  R. 
Co. 

— liability  of  railroad  company  in  tlie  hands 


A  railroad  company  for  which  a 
has  been  appointed  ia  not  liable  to  indict- 
ment for  obstructing  a  public  road  crossing. 
State  v.  Norfolk  4  S.  R.  Co.  152  N.  C.  785, 
28  L.R.A.(X.S.)  710,  67  8.  E.  42,  21  Ann. 
Cas.  6S2. 

So,  a  railroad  company  is  not  subject  to 
indictment  for  a  nuisance  in  the  obstruction 
of  a  public  highway  by  freight  trains  run- 
ning over  the  railroad,  which  have  been  al- 
lowed by  tlie  conductors  in  charge  thereof 
to  remain  in  the  highway,  where  the  rail- 
road,  at  the  time,  is  in  the  hands  and  under 
L.B.A.ini3B. 


the  control  of  receivers  appointed  by  Hie 
court,  and  the  railroad  company  has  no 
authority  or  control  over  the  road,  con- 
ductors, or  trains.  State  v.  Vermont  C,  R, 
Co,  30  Vt.  108. 

And  a  railroad  company  cannot  be  con- 
victed for  erecting  or  maintaining  an  ob- 
struction (2-foot  embankment  and  6-foot  ex- 
cavation) over  or  upon  a  highway  which 
its  track  crosses,  at  the  crossing,  during  the 
time  its  business  and  property  are  in  the 
hands  of  a  receiver.  State  v.  Minneapolis 
4  St.  L.  B.  Co.  as  Iowa,  689,  50  N.  W.  400. 

Generally,  aa  to  criminal  prosecution  of 
a  corporation  for  acts  or  omissions  wbili' 
in  the  hands  of  a  receiver,  see  note  to  State 
v.  Norfolk  &  S.  R.  Co.  26  L.R.A.(N.S.)  710. 

— liability  of  receiver  in  control  of  railroad 
company. 

Receivers  in  possL-saion  of  a  railroad  arc 
indictable  individually  for  obstructing  a 
highway  crossing  with  its  trains  in  such  a 
manner  as  to  constitute  a  nuisance.  State 
V.  Norfolk  t  S.  R.  Co.  supra. 

Facts  constituting  offense — generally. 

A  railroad  company  which  wilfully  and 
continuously  suffers  and  permits  ita  freight 
trains  to  stand  for  long  and  unreasonable 
periods  of  time  across  a  public  street  in  a 
city  is  guilty  of  the  common-law  offense  of 
maintaining  a  common  public  nuisance. 
IIHnoia  C.  R.  Co.  v.  Com.  20  Kv.  L.  Rep. 
115,  45  S.  W.  307. 

So,  an  indictment  against  a  railroad  com- 
pany, which  charges  that  tlie  company  "did 
unlawfully,  wilfully,  repeatedly,  continu- 
ously, unreasonably,  and  for  long  end  un- 
necessary and  unreasonable  periods  of  time, 
and  for  longer  than  five  minutes  at  any  one 
time,  allow,  permit,  and  suffer  its  freight 
and  passenger  trains  to  stand  and  remain 
coupled  and  hooked  together  over  and  across 
the  public  road,"  etc., — sufficient iy  charges 
the  offense  of  maintaining  a  common  nui- 
sance by  obstructing  a  public  highway,  and 
is  not  subject  to  demurrer.  Illinois  C.  R, 
Co.  V.  Com.  104  Ky.  382,  47  S.  W.  255. 

And   an    unreasonable   obstruction    by    a 
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tnd  they  very  wimI;  ftud  justly  lestricted 
tli«  imposition  of  a.  penalty  for  disobedience; 
of  the  ordinance  to  him.  It  may  be  seriously 
qucstioBpd  if  the  part  o(  the  ordinance  re- 
lating to  the  speed  of  trains  la  not  also  con- 
fioed  to  him,  but  we  do  not  decide  this,  as 
it  is  not  before  us.  The  ordinance  is  too 
plaialy  worded  for  any  doubt  to  be  enter- 
tained as  to  the  intention  tliat  the  penul 
clause  should  be  confined  to  the  engineer. 
It  iays  that  very  thing,  in  ao  many  worde, 
and  with  such  directness  and  perspicuity 
19  to  exclude  an;  other  conclusion.  The 
words  are;  "And  any  engineer,  in  charge  of 
any  train  or  locomotive  of  any  rail] 
company  violating  any  of  the  provision 
this  section  shall  be  fined  not  more  than 
for  each  and  every  oSense." 


The  law  of  the  case  is  as  well  settled  aa 
the  meaning  of  the  ordinance  ii  obvious. 
U  is  fully  considered  by  Justice  Connor  in 
Nance  v.  Southern  R.  Co.  149  K.  C.  366,  63 
S.  E.  116.  It  ia  there  held  that  vie  cannot 
punish  even  a  corporation  by  the  unwarrant- 
ed extension  of  the  terms  of  a  statute,  and 
especially  we  cHTinot  insert  woriie,  or  imply 
them,  for  the  purpose  of  amplifying  a  penal 
clause,  80  as  to  embrace  persons  or  acts  not 
nithin  its  apirit  and  clear  intent.  It  is  the 
penal  clsuiie  that  gives  life  and  vigor  to  the 
enactment,  and  by  which  alone  can  it  be  en- 
forced. It  must  be  remembered  that  this 
waa  not  an  offense  at  common  law,  but  sole- 
ly the  creation  of  this  ordinance.  The  rule 
then  prevails,  and  muat  be  -  applied,  that 
when  a  particular  offense  is  created,  and  the 


railroad  company  of  a  street  which  cri 
its  tracks,  if  caused  intentionally  or  k 
ingly,  ia  sutficient  to  render  the  company 
criminally  liable  and  to  justify  a  conviction 
therefor,  without  shnwin}(  that  the  company 
or  it*  emplovees  acted  malicioualv.  State 
V.  Chicago,  M.  &  St.  P.  R.  Co.  77  Iowa,  442, 
4  L.B.A.  288,  42  N.  W.  365. 

But  it  has  been  held  that  an  indictment 
l^inst  a  railroad  company  for  obstructing 
a  public  r«ad  by  suffering  one  of  its  trains 
to  remain  standing  across  the  road  for  a 
longer  time  than  is  allowed  by  law  is  not 
Buatained  by  proof  of  one  obstrHction  only, 
without  other  evidence  to  show  that  the  de- 
fendant either  authorized  or  approved  it, 
as  the  defendant's  authorization  or  ratifica- 
tion of  the  unlawful  act  cannot  be  inferred 
from  the  one  act  alone.  State  v.  Baltimore 
*  0.  H,  Co.  68  W.  Va.  193,  flB  S.  E.  703. 

And  under  a  municipal  ordinance  fo 
bidding  the  obstruction  of  any  street  by 
railroad  train  "for  a  longer  period  than 
absolutely  necessary  for  the  safe  and  e 
peditious  discharge  of  passengere.  and  for 
the  purpose  of  making  up  and  drilling 
freight,  coal,  and  iron  trains;  provided,  that 
when  a  train  shall  stand  on  said  sidewalk 
OT  crossing  for  a  longer  period  than  five 
minutes,  the  person  in  charge  of  said  train 
shall  break  the  same  at  said  crossing  upon 
the  request  of  any  pedestrian  or  other  per- 
mn  wishing  to  go  over  said  crossing,"- — a 
railroad  company  is  not  liable  for  a  penalty 
(or  violation  of  the  ordinance,  where  it  has 
merely  caused  a  train  of  cars  to  stand 
■cross  a  street  for  a  period  exceeding  five 
minutes,  and  has  failed  to  break  the  train 
It  the  crossing,  during  the  period,  unless 
cither  the  obstruction  continued  longer  than 
was  absolutely  neceaaory  for  the  purposes 
mentioned  in  the  ordinance,  or  some  pedes- 
trian or  other  person  wishing  to  go  over  the 
crossing  requested  that  the  train  should  be 
broken.  Centra!  R.  Co.  v.  Eliiaheth,  B4  X. 
J.  L.  534,  45  Atl.  9T8. 

Where  a  railroad  company  originally 
built  A  trestle  over  a  public  highway  which 
its  line  crossed,  at  sufKcient  hciglit  over  the 
highway  to  permit  free  travel  and  use  there- 
of, but  the  town  In  which  the  crossing  is 
L3.A.191SB. 


located     has     aubsequently     become 


done,  to  change  the  level  of  its  crossing 
over  this  street,  has  so  roifled  the  level  of 
the  street  at  the  crossing  that  the  trestle 
is  not  now  high  enough  to  permit  the  pass- 
age under  it  of  high  loads,  and  it  is  an 
obstruction  to  the  free  use  of  the  road. — 
the  railroad  company  is  not  liable  to.  indict- 
ment for  obstructing  the  public  highway, 
as  the  obstruction  was  caused  by  the  act 
of  the  town,  and  the  town,  if  anyone,  ia 
liable  to  indictment  therefor.  Southern  R. 
Co.  V.  State,  —  Tenn.  — ,  168  S.  W.  1173. 

— nature  of  obstruction. 

An  indictment  alleging,  in  substance,  that 
the  defendant,  a  railroad  corporation,  built 
concrete  abutments  in  and  upon  a  public 
street  at  a  point  where  its  tracks  crossed 
the  same,  whereby  the  street  was  greatly 
obstructed  and  narrowed,  bo  that  the  citi- 
zens of  the  state  could  not  pass  on  such 
public  street,  as  they  ought  and  were  ac- 
customed to  do,  to  the  common  nuisance  of 
all  the  citizens  of  the  state,  etc.,  charges  a 
violation  of  the  criminal  law.  State  v. 
Lackawanna  R.  Co.  —  N.  J.  L.  — ,  90  Atl. 
1103. 

And  ■  railroad  company  is  guilty  under 
an  indictment  charging  it  with  obstructing 
a  public  road  at  a  crossing  by  so  main- 
taining its  track  across  the  road  as  to  ren- 
der the  latter  impassable,  where  the  Com- 
pany has  so  constructed  its  track  across 
the  road  as  to  constitute  an  unlawful  ob- 
struction, although  the  road  ia  not  thereby 
rendered  wholly  impassable, — unless  the 
company  proves  in  defense  that  it  haa  com- 

Clied  with  the  conditions  of  its  franchise  or 
cense  to  cross  the  road,  by  restoring  the 
ner  state,  or  to  such  state 
arily  to  impair  its  useful- 
Weatern  Maryland  R.  Co. 
%A .  %  a.  — ,  oi  S.  E.  1039. 
So,  a  railroad  company  which  obstructs 
public  road  at  a  point  where  it  crosses 
'Iroad,  by  intentionally  leaving  upon 
with  buckets  and  cloth- 


road  to  its  foi 
State   V. 


the  road  a  band  ci 
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penalty  for 
are  confined  to  that  particular  remedy,  to 
the  e\elusioii  of  all  ath«rB.  This  is  too 
familiar  a  rule  to  be  doubted.  But  in  State 
V.  Southern  R.  Co,  145  N.  C.  408,  13  L.E.A, 
(N.S.)  96G,  59  S.  E,  570,  we  follow.  '  the 
law  as  Btated  by  Justice  Rullin  in  State  v, 
Sniiggs,  85  N.  C.  542,  as  follows:  -The 
statute  not  only  creates  the  ofTensc,  but 
fixes  the  penalty  that  attaches  to  it,  and 
preseribeB  the  method  of  enforcing  it;  and 
the  rule  of  law  is  that,  wherever  a  statute 
does  this,  no  other  remedy  exists  than  the 
one  expressly  given,  and  uo  other  method  of 
enforcement  can  be  pursued  than  the  one 
prescribed.  The  mention  of  a  particular 
mode  of  pi'ocecding  excludes  that  by  indict- 
ment, and  no  other  penalty    than    the    one 

ing  hanging  upon  it,  whereby  the  hordes  of 


137. 

And  a  statute  providing  that  "whoev 
being  a  conductor  or  other  person  having 
charge  of  or  running  a  railroad  train  car- 
rying -or  used  for  carrying  freight  permits 
or  suffers  the  same  or  any  car  or  locomotive 
engine  composing  the  same  to  remain  stand- 
ing across  any  .  .  .  street"  shall  be 
lined  applies  to  a  cut  of  cars  which  are  being 
switched  from  place  to  place  for  the  pur- 
pose of  setting  cars  at  oifTerent  places,  to 
be  used  in  the  consignment  of  freight,  and 
a  charge  that  a  switchman  having  charge  of 
running  such  a  cut  of  cars  unlawfully  suf- 
fered and  permitted  the  cars  to  remain 
standing  across  a  certain  public  street,  and 
thereby  obstructed  the  street,  is  within  the 
spirit  and  intent  of  the  statute.  Becker  v. 
State,  33  Ind.  App.  281,  71  N.  E.  188. 

But  an  indictment  charging  a  railroad 
company  with  merely  the  frequent  and  rapid 
passing  and  repassing  of  its  trains  over  a 
highway  crossing,  whereby  the  same  is  ob- 
structed and  rendered  dangerouH,  does  not 
charge  any  crime  against  the  company. 
Com.  V.  Baltimore  &  O.  R.  fo.  223  Pa.  23, 
132  Am,  St.  Rep,  723,  72  Atl,  278,  reversint: 
33  Pa.  Super.  Ct.  474. 

And  a  railroad  company  is  not  shown  to 
be  guilty  of  the  statutory  offense  of  ob- 
structing a  public  road  "by  a  fence,  bar, 
or  other  impediment,"  by  evidence  that  one 
of  its  employees  pnshod  a  freiRbt  car  across 
the  road,  where  it  remained  about  seven 
hours,  when  it  was  removed,  as  the  car  was 
not  an  "impediment"'  of  like  character  with 
"fences ,  bars,  and  gates,"  which  class  of 
obstructions  alone  tliis  clause  of  the  statute 
can  be  construed  to  mean.  Central  of  Geor- 
gia E.  Co.  V.  State,  145  Ala.  99,  40  So.  991. 

— duration  of  obstruction. 

An  indictment  against  a  railroad  com- 
pany for  maintaining  a  nuisance  by  tearing 
down  and  keeping  down  for  three  months  an 
I..R.A.1915B. 


denounced     can     be     inflicted.      1     Eussell, 

Crimes,   49;    State  v,   Loftin,   19   N.   C.    (2 
Dev,  &  B.  L.)  31." 

We  are  convinced  that  his  Honor's  ruling 
in  quashing  the  indictment  is  correct,  in 
view  of  the  fact  that  the  statute  creates  tlie 
offense,  alTi.'tes  the  penalty,  and  prescribes 
the  mode  of  proceeding, —  the  mention  of 
the  particular  method  operating  to  the  ex- 
clusion of  every  other.  1  McClain  Crim. 
Law.  §  8,  thus  states  the  principle:  ''If 
the  act  prohibited  has  been  previously  an 
indictable  offense,  it  will  be  presumed  that 
the  civil  penalty  therefor  is  cumulative; 
but  when  the  act  creates  a  new  offense  and 
makeo  that  unlawful  which  was  lawful  be- 
fore,   and    prescribes    a   particular    penalty 


overhead  bridge  erected  by  and  belonging  to 
it,  where  a  public  road  croBsed  its  track, 
whereby  the  public  road  was  obstructed  and 
the  traveling  public  inconvenienced, — is 
subject  to  demurrer,  if  it  does  not  also  state 
that  the  company  euffeled  its  bridge  to  re- 
main down  an  unreasonable  length  of  time, 
or  failed  to  replace  it  within  the  shortest 
practicable  time.  Com.  v.  Illinois  C.  R. 
Co.  104  Ky.  368,  47  S.  W.  268. 

And  a  railroad  company  cannot  be  found 
guilty  of  maintaining  a  common  public  nui- 
sance upon  proof  merely  that  it  has  per- 
mitted one  of  its  trains  to  stand  across  a 
public  highway  or  street  lont;er  than  five 
minutes  at  one  time,  although  a  statute. 
without  providing  a  penalty  for  such  breach 
of  duty,  declares  that  a  railroad  company 
shall  not  obstruct  a  public  bigiiway  or  street 
by  cars  or  trains   for  mo"-   "'     -   "-     —  - 


t  the 


tention  of  the  legislature  to  declare  a 
road  company  guilty  of  a  common  public 
nuisance  whenever  it  permits  one  of  its 
trains  to  stand  across  a  street  or  public 
highwRv  for  more  than  five  minutes  at  one 
time.  Illinois  C.  E,  Co.  v,  Com,  20  Ky.  L. 
Rep.  115,  46  S.  W,  367. 


-necessity  for  presence  of  persons  desiring 


L'ndcr  a  statute  prohibiting  any  railroad 
corporation  from  obstructing  any  public 
highway  by  stopping  any  train  upon,  or 
leaving  any  car  or  locomotive  engine  stand- 
ing en,  its  track,  where  the  same  inter- 
sects or  terosses  such  public  highway,  ex. 
cept  for  certain  purposes,  and  in  no  case 
to  exceed  ten  minutes,  it  is  not  necessary, 
in  order  to  render  a  railroad  company  lia- 
ble, that  there  should  be  persons  actually 
nrcsent,  desiring  to  cross,  who  are  prevented 
rom  doing  so  by  reason  of  the  obstruction, 
but  only  that  the  train,  car,  or  locomotivo 
engine  be  so  situated  with  reference  to  the 
highway  as  to  present  an  obstruction  to 
persons  desiring  to  cross,  if  there  were  any 
such  persons  there  at  the  time.  Chicago  ft 
'     ".  Co.  V.  People,  82  III.  App.  879. 
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ud  mode  of  procedure,  that  penalty  alone 
can  be  enforced." 

We  reviewed  many  of  the  authorities  upon 
thU  question  in  State  v.  Southern  R.  Co. 
supra,  but  the  following  extract  from  that 
esse  will  BUfSce  to  ehow  the  decided  trend 
oi  judicial  thought  siuce  the  early  days  of 
the  law  up  to  the  present  time:  "In  Rex 
V.  Wright,  1  Burr.  543,  it  waa  held  that 
'an  indictment  lies  not  upon  an  act  of 
Parliament  which  creates  a  new  offense  and 
prescribes  a  particular  remedy.'  Lord 
lUnsfield  said  in  that  case:  'I  always  took 
it  that,  where  new-created  offenses  are  only 
prohibited  by  the  general  prohibitory  clause 
of  an  act  of  Parliament,  an  indictment  will 
lie;  but  where  there  is  a  prohibitory 
particular  clause,  specifying  only  particular 


remedies,  there  such  particular  remedy  must 
be    pursued,    for    otiierwise    the   defendant 

would  be  liable  to  a  double  prosecution,-^ 
one  upon  the  general  prohibition,  and  the 
other  upon  the  particular  specific  remedy.' 
And  when  afterwards  informed  that  the 
counsel  for  the  Crown  'gave  up  the  matter,' 
he  replied,  'I  do  not  wonder  at  all  at  it; 
I  thought  he  would  do  so.  I  have  looked 
into  it,  and  there  is  nothing  iu  it.  That 
Case  of  Crofton,  1  Vent.  03  [where  the  con- 
trary is  Buppoaed  to  have  been  decided)  has 
been  denied  many  times.'  In  Bex  v.  Bohiu- 
son,  2  Burr.  799-803,  the  great  Chief  Jus- 
tice (Lord  Manafleldl  said;  'But  where  the 
offense  was  antecedently  punishable  by  a 
common-law  proceeding,  and  a  statute  pre- 
scribes a  particular  remedy  by  a  summary 


— character   of   way   obstructed. 

Vnder  a  statute  subjecting  a  railroad  cc 
pany  to  a  fine  ( 1 )  for  obstructing  travel 
upon  a  "highway"  for  a  longer  period  than 
live  minutes,  and  (2)  for  obstructing  a 
"street"  for  a  longer  period  than  shall  be 
prescribed  by  ordinance  of  the  city,  town, 
or  village,  by  stopping  any  train  at  a  cross- 
ing, a  railroad  company  is  not  liable  in  ■ 
criminal  prosecution  for  ol)structing  a 
street  for  more  than  five  minutes  at  a  crosa- 
iag  in  an  incorporated  town  which  has  no 
ordinance  prescribing  a  period  beyond  which 
the  street  cannot  be  obstructed,  aa  the  word 
"highway,"  aa  used  in  the  statute,  relates 
alone  to  highways  in  the  country,  and  the 
case  is  not  within  the  second  clause  of  the 
ntatute.  Illinois  C.  R.  Co.  v.  State,  71  Miss. 
253,  14  So.  45B. 

And  under  a  penal  statute  which  pro- 
hibits a  railroad  corporation  from  negligent- 
ly obstructing  or  unnecessarily  occupying 
"a  highway,  townway,  or  street,"  a  rail- 
road company  is  not  liable  for  unreasonably 
nhatructing  and  occupying  with  cars  a  mere 
private  wav.  Com.  v.  Bostrai,  B.  &  G.  R. 
Co.  135  Mass.  550. 

— number  of  offenses. 
Under  a  statute  providing  that  "whoever, 
being  a  conductor  or  other  person  having 
charge  of  or  running  a  railroad  train  car- 
rying or  used  for  carrying  freight,  permits 
or  suffers  the  same  to  remain  standing 
across  any  public  highway,  street,  or  alley; 
or  who,  wlienevor  it  becomes  necessary  to 
stop  such  train  acrona  any  highway,  street, 
or  alley,  fails  or  neglects  to  leave  a  space 
of  60  feet  across  such  public  highway,  street, 
or  alley,  shall  be  fined  not  more  than  $20 
or  less  than  $3,''^an  aSidavit  upon  which 
a  criminal  prosecution  is  based,  and  wliich 
charges  that  tlie  defendant,  a  freight  train 
conductor,  did  "unlawfully  permit  and  suf- 
fer" the  train  "to  remain  standing  acrotis" 
the  street,  and  did  "fail  and  neglect  to  leave 
a  space  of  60  feet  across  such  street,"  is 
not  bad  for  duplicity  in  that  it  charges  the 
defendant,  in  one  and  the  same  count,  with 
having  committed  two  distinct  offenses,  as 
L.R.A.1915B. 


''where  the  acts  charged  were  done  by  the 
same  person,  at  the  same  time,  and  as  a 
part  of  the  same  transaction,  and  subject 
the  offender  to  the  same  punishment,  they 
constitute  but  one  offense,  and  may  all  Im; 
joined  in  one  count."  State  v.  Malone,  H 
Ind.  App.  8,  35  N.  E,  198, 

And  to  like  effect  is  Becker  v.  State,  33 
Ind,  App.  261,  71  N.  E.  188. 

But  where  one  train  extends  across  and 
obstructs  three  streets  at  the  same  time, 
the  obstruction  of  each  highway  is  a  sepa- 
rate offense,  under  a  statute  providing  that 
"no  railroad  corporation  shall  obstruct  any 
public  highway  by  stopping  any  train,"  etc. 
Chicago  &  A.  B.  Co.  v.  People,  supra. 

DefpnBpa — accident. 
Under  a  statute  declaring  that  "no  rail- 
road corporation  shall  unnecessarily  or 
unreasonaiily  use  or  occupy  a  highway;  nor 
in  any  case  with  cars  or  engines  for  more 
than  live  minutes  at  one  time,"  and  pro- 
viding a  penalty  for  each  violation  of  the 
act,  it  is  no  defenne  to  a  railroad  companv 
indicted  for  occupying  a  street  crossing  with 
cars  and  engines  for  more  than  five  min- 
utes at  one  time,  that  the  obstruction  was 
accidental,  and  could  not  have  been  avoided 
or  sooner  removed  by  the  exercise  of  rea- 
sonable care.  Com.  v.  New  Voric,  N.  H.  t 
H.  R.  Co.  112  Mass.  412. 

— temporary  necessity. 

It  ia  no  defense  to  an  indictment  again  it 
a  railroad  company  for  obstructing  a  street 
which  crosses  its  track,  by  placing  engines 
and  cars  across  the  street,  and  causing  and 
permitting  them  to  remain  there,  that  the 
obstruction  of  the  street  was  necessary  for 
the  carrying  on  of  the  company's  business, 
and  was  only  occasional;  and  the  necesaity 
or  convenience  of  the  obstruction  cannot  be 
considered  in  determining  the  question  of 
the  company's  guilt  or  innocence.  State  v. 
Chicago,  M.'  *  St.  P.  B.  Co.  77  Iowa,  442, 
4  L.B.A.  208.  42  N.  W.  365. 

So,  in  Chesapeake  i  O.  R.  Co.  v.  Com.  7 
Ky.  L.  Bep.  745,  it  is  said  that  "the  ob- 
struction of  the  public  road  lor  fifteen  or 
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proceeding,  there  either  mettiod  maj  be  pur- 
sued, and  the  prosecutor  ie  at  liberty  to  pro- 
,ceed  either  st  common  law  or  in  the  method 
prescribed  by  the  statute,  because  there  the 
sanction  is  cumulative,  and  does  not  ex- 
clude the  common-law  punishment.  1  Salk. 
46,  Stephens  v.  Watson,  was  a  resolution 
upon  these  principles.  In  tliat  case  keeping 
an  alehouse  without  license  was  held  to  be 
not  indictable,  because  it  vaa  no  offense  at 
common  law,  and  the  statute  which  makes 
it  an  olTense  has  made  it  punishable  in  an- 
other manner'  And  again  in  the  same  case, 
when  discussing  the  same  point,  he  sums  up, 
at  page  805,  as  follows;  'The  true  rule  of 
distinction  seems  to  be  that  where  the  of- 
fense intended  to  be  guarded  against  by 
statute  was  punishsble  before  the  making  of 
such  a  statute  prescribing  a  particular 
method  of  punishing  it,  there  such  par- 
ticular remedy  Is  cumulative  and  does  not 
take  awaj  the  former  remedy;  but  where 
the  statute  only    enacts  "that  the  doing  any 


act  not  punishable  before  shall  for  the 
future  be  punishable  in  such  and  such  a  par- 
ticulur  manner,"  there  it  is  necessary  that 
such  particular  method  by  sueh  act  pre- 
scribed must  be  specifically  pursued,  and 
not  the  common-law  method  of  an  indict- 
ment,' In  Castle's  Case,  2  Cro,  Jae.  644,  it 
was  resolved  that  where  a  statute  imposes 
a  penalty  for  doing  a  thing  which  was  no  of- 
fense before,  and  provides  how  it  shall  be 
recovered,  it  shall  be  punished  by  that 
means,  and  not  by  indictment.  The  offense 
being  new,  the  particular  mode  of  punish- 
ment must  be  pursued." 

And  Justice  Connor,  in  Nance  v.  Southern 
R,  Co.  supra,  to  which  we  have  already  re- 
ferred in  a  general  way,  states  the  rule  to 
the  same  efTeet  as  to  penal  statutes  or  ordi- 
nances, lie  says  [U9  N.  C.  at  page  373)  : 
"'We  have  no  autliorJty  to  extend  the  law 
to  cases  not  included  in  its  terms.  It  is  a 
penal  1a»',  .  ,  ,  It  would  be  contrary  to 
well-settled  rules  to  give  this  act  the  con- 


twenty  minutes  was  not  excused  in  this  case 
by  the  fact  that  it  was  not  possible  to  stop 
an  ordinary  train  at  the  depot  just  before 
reaching  an  intersecting  railroad  without 
obstructing  the  public  rMd  with  the  cars  in 
the  rear." 

— violation  of  instructions  by  employees. 

Under  a  statute  declaring  that  "no  rail- 
road corporation  shall  unnecessarily  or  un- 
reasonably use  or  occupy  a  highway;  nor 
in  any  case  with  cars  or  engines  for  more 
than  five  minutes  at  one  time,"  and  pro- ; 
Tiding  a  penalty  for  each  violation  of  the 
act,  it  is  no  defense  to  a  railroad  company 
indicted  for  occupying  a  street  crossing  | 
with  cars  and  engines  for  more  tlian  five 
minutes  at  one  time,  that  the  defendant  em- ' 
plowed  suitable  agents,  and  gave  them  prop- 
er instructions  to  prevent  the  alleged  illegal  I 
occupation  of  the  crossing,  and  had  no  no- 
tice of  the  obstruction,  otherwise  than  ■ 
through  these  servants.  Com.  v.  New  York, 
N.  H.  A  H.  R.  Co.  supra.  I 

And  it  has  been  held  to  be  no  defense  to  i 
an  indictment  against  a  railroad  company 
for  a  public  nuisance,  created  by  permitting 
a  train  of  cars  to  stand  across  a  public  road 
an  unreasonably  long  time  (from  twenty  to 
thirty  minutes),  thereby  impeding  the  use 
of  the  road  by  the  traveling  public,  that, 
under  the  rules  and  regulations  of  the  com- 
pany, its  employees  in  charge  of  its  trains 
were  prohibited  from  permitting  trains  to 
stand  across  a  public  road  in  such  manner 
as  to  obstruct  travel  tor  more  than  Ave 
minutes,  aa  the  agent  in  charge  of  the  train 
was  acting  within  the  scope  of  his  duty  in 
operating  the  train  and  in  stopping  it 
across  the  public  road,  and  the  company  is 
liable  for  his  acts,  notwithstanding  bis  vio- 
lation of  its  rules.  State  v.  Louisville  i.  N. 
R.  Co.  91  Tenn.  445,  19  S.  W.  229. 

But  a  railroad  company  is  not  criminally 
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liable  under  an  indictment  for  obstructing  a 
public  highway  for  forty  minutes,  at  a 
railroad  crossing,  by  a  long  freight  train  in 
charge  of  the  eomp'any's  train  crew,  where 
the  rules  of  the  company  were  that  cross- 
ings were  not  to  be  blocked  by  trains  for  a 
longer  period  than  five  minutes,  and  the 
conductors  had  instructions  to  cut  all  trains 
at  crossings,  and  there  is  no  evidence  that 
the  crossing  had  ever  been  blocked  before, 
or  that  the  railroad  company  knew  of  this 
offense,  or  has  in  any  way  ratified  or  ap- 
proved it  so  as  to  charge  itself  with  the 
requisite  knowledge  or  intent  to  commit  the 
offense.  State  v,  Baltimore  &  O.  R.  Co.  65 
W,  Va,  603,  64  8.  E.  735. 

And  the  superintendent  of  a  railroad  com- 
pany cannot  be  convicted  for  wilfully  ob- 
structing a  public  road  by  placing,  or  caus- 
ing to  be  placed,  a  car  or  train  of  cars 
across  the  road,  where  the  car  or  train  waa 
ao  placed,  and  the  road  obstructed,  not  only 
without  the  authority  of  the  superintendent, 
but  in  apparent  disregard  of  bis  express 
orders  to  the  contrary,  for  the  violation  of 
which  orders  he  has  punished  the  offending 
agents  of  tlie  company  by  discharging  or 
suspending  them  from  its  service.  Cude  v. 
SUte,  76  Ala.  100, 

— public  acquiescence. 

Long  acquiescence  by  the  public  authori- 
ties, and  by  tlie  public  in  general,  in  the 
manner  in  which  a  railroad  company  has 
constructed  its  tracks  across  a  public  road, 
and  in  the  grade  and  crossing  established  by 
the  railroad  company,  does  not  bar  the  pub- 
lic, or  constitute  a  defense  to  the  railroad 
company,  in  a  criminal  prosecution  of  the 
latter  for  unlawfully  obstructing  the  road 
by  its  track  across  it.  State  v.  Western 
Maryland  R.  Co.  —  W.  Va.  — ,  81  S.  E. 
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atruction  coatended  for,  or  to  apply  it  to 
cases  outside  of  Its  plain  terma.'  In  Coe 
Lawreoee,  1  El.  t  Bi.  510,  it  wat  sought  I 
recover  «  penalty  (or  violating  a  statut 
Defendant  cUirai^d  that  lie  waa  not  withi 
iU  terniH.  It  was  insisted  that  tbc  com 
could  find  an  intention  to  include  him.  L^rd 
Campbell,  Gh.  J.,  said:  'We  are  not  justi 
£ed  in  inserting  words  for  the  purpose  of 
extending  a  penalty  clause  to  easei 
pressty  comprehended  in  it.  ■ 
patting  the  correct  grammatical  i 
tion  on  the  words,  we  may,  perhaps,  induce 
greater  care  on  the  part  of  those  wlio  frame 
the  htU'B.'  Lord  Coleridge  said:  'I  never 
heard  that  it  was  allowable  to  insert  words 
for  the  purpose  of  extending  a  penal  clause. 
.  .  .  And  even  of  tliat  were  not  bo,  it  is 
quite  wrong  to  alter  the  language  of  a  stat- 
ute for  tile  purpose  of  getting  at  its  mean- 
ing'— and  of  the  same  opinion  were  all  the 
judgM." 

And,  again,  something  which  is  still  more 
to  the  very  point:  '"In  State  v.  Cleveland, 
C.  C.  Il  St.  L.  It.  Co.  157  Ind.  288.  61  K.  K. 
fiflS,  the  learned  justice  said:  The  court 
muEt  interpret  such  a  statute  aa  it  ^nds  it. 
It  cannot  supply  omissions  by  intendment.' 
He  quotes  with  approval  these  words :  'When 
the  penal  clause  is  less  comprehensive  than 
tbe  body  of  the  act,  the  courts  will  not  ex- 
tend the  penalties  provided  therein  to 
classes  of  persona  or  things  not  embraced 
'ithin  tbe  penal  clauae,  even  when  there  is 
■  manifest  omission  or  oversight  on  the  part 
of  the  legislature'  "—citing  also  26  Am.  k 
Eng.  Enc.  Law,  660. 

Kow,  in  this  case  the  penal  clause  is 
plainly  restricted  to  the  engineer,  and  the 
tompany  is  not  mentioned  at  all.  The  iegis- 
liture  undoubtedly  had  tlic  right  to  so  pro- 
vide, and  if  it  had  intended  otherwise  it 
would  have  been  very  easy  to  have  rxpresaed 
itself  with  perfect  clearness.  But  the  reason 
we  find  no  such  words  is  that  it  never  in- 
tended any  such  thing.  A  penalty  of  $10 
imposed  on  the  real  offender  was  deemed 
•dequate  for  the  purpose  of  prevention,  or 
of  punishment  in  case  of  a  violation.  We 
are  warned,  in  McCluskey  v.  Cromwell,  11 
X.  Y.  593,  that,  in  construing  a  statute  or 
sny  ordinance,  we  should  aeck  for  tbe  mean- 
ing first  of  all  in  the  words,  and  tlie  enact- 
ment should  be  read  and  understood  accord- 
ing to  tbe  natural  and  most  obvious  import 
of  the  language,  without  resorting  to  subtle 
and  forced  construction  for  the  purpose  of 
extending  its  operation.  See  Nance  v. 
Southern  R.  Co.  supra,  140  N.  C.  at  page 
372,  where  this  case  is  cited  with  approval. 
The  natural  and  obvious  meaning  of  this 
ordinance  is  that  no  locomotive  or  train  of 
cars  shall  be  permitted  by  the  engineer  to 
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block    a   crossing   more   than   ten   minutes, 

and,  if  be  does  permit  it,  he  shall  pay  the 
penalty  of  $10.  This  is  not  only  the  natural 
rendering  of  the  ordinance  against  blocking 
croBsiiigs,  hut  it  is  the  reasonable  and  just 
one.  The  engineer  has  control  of  the  train, 
his  hand  is  on  the  throttle,  and  he  com- 
mands the  brakes,  and  lie  can  start  or  stop 
it  whenever  he  pleases,  and  should  be  held 
responsible  for  violating  the  ordinance, 
Wliy  punish  both,  when  it  is  evident  the 
board  that  passed  the  ordinance  thought  one 
punishment  sufficient?  As  said  by  Justice 
Connor,  in  Nance  v.  Southern  R.  Co,  supra, 
we  must  construe  the  ordinance  as  we  find 
it,  and  not  as  we  may  think  it  should  be: 
and,  to  use  his  language  more  exactly: 
"We  are  not  permitted  to  apply  rules  of  con- 
struction to  corporations,  for  the  purpose  of 
bringing  them  within  penalty  laws,  and  re- 
fnse  to  do  so  in  suits  against  other  citizens." 
That  case  we  consider  directly  in  point,  as 
there  it  appeared  tliut  tbe  words  in  the  first 
part  of  the  statute  were  broad  and  compre- 
hensive, but  the  court  restricted  them  to 
that  clasB  against  whom  the  penalty  was 
denounced;  we  being  then  of  the  opinion 
that  the  penal  clause  of  tile  statute  restrict- 
ed the  prior  clauses,  so  as  to  confine  the  en- 
tire act,  in  its  operation,  to  tliose  named  in 
the  penal  clause.  This  is  a  familiar  doc- 
trine, and  has  had  frequent  illustration  and 
application  in  the  cases.  An  eminent  writer 
lias  said  that  the  law  delights  in  the  life, 
liberty,  and  happiness  of  the  subject,  and 
deems  statutes  which  deprive  him  of  these, 
or  of  his  property,  however  necessary  thej- 
nay  be,  in  a  sense  as  in  derogation  of  his 
natural  right  or  as  curtailing  his  natural 
privilege;  and  for  this  and  kindred  reasons, 
OS  well  as  for  the  reason  that  every  man 
should  certainly  know  when  he  is  guilty  of 
statutes,  and,  of  course,  ordinances, 
which  subject  one  to  a  punishment  or  pen- 
forfeiture,  or  to  summary  process, 
calculated  to  take  away  his  opportunity  of 
making  a  full  defense,  or  in  any  way  de- 
,ng  him  of  bis  liberty,  are  to  he  strictly 
construed.  "Such  statutes  are  to  reach  no 
further  in  meaning  than  their  words;  no 
person  is  to  be  made  subject  to  them  by 
implication;  and  all  doubta  concerning  their 
terpretation  are  to  preponderate  in  favor 
Uie  accused."  1  Bishop,  Statutory 
rimes,  1873  ed.  193.  ]fi4. 
Thus  Lord  Mansfield,  in  construing  6  Eliz. 
chap.  4,  §  31,  against  exercising  a  trade 
without  serving  the  seven  years'  apprentice- 
id:  "The  constructions  made  by 
former  judges  have  been  favorable  to  the 
qualifications  of  the  persons  attacked  for 
exercising  the  trade,  even  where  they  have 
tually  served  apprenticeships.     They 
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Iiave,  bj  a  liberal  interpretation,  extended 
the  qualifications  for  exercising  tlie  trade 
much  beyond  the  lettei'  of  the  act,  and  have 
contineA  the  penalty  and  prohibition  to 
oases  precisely  witliin  the  express  letter." 

And  he  further  said;  "I  think  Mr. 
Bishop  has  laid  his  foundations  right, 
against  extending  tbe  penal  prohibition  be- 
yond the  express  letter  of  the  statute.  (1) 
This  is  a  penal  law:  (2)  it  ia  a  reatraiat  of 
natural  right:  and  (ji)  it  ia  contrary  to  the 
general  right  given  by  the  common  law  of 
this  kingdom." 

Tbe  defendant  was  adjudged  not  guilty, 
and  was  discharged  of  tbe  penalty.  Rajn- 
ard  T.  Chaso,  1  Burr.  2,  Chief  Baron  Pollock 
said,  in  Bonditcb  v.  Balchin,  5  Exch.  378: 

When  "the  liberty  of  the  subject  ia  con- 
cerned, we  cannot  go  beyond  the  natural 
construction  of  the  statute." 

"In  expounding  penal  statutes  it  is  an 
established  rule  that  the  construction  must 
be  strict  as  against  tbe  defendant,  but 
liberal  in  hia  favor."  Gould,  J.,  in  ilyers 
V.  State,  1  Conn.  -)02. 

"Penal  fltatutes  are  construed  strictly 
against  the  subject,  and  favorably  and 
equitably  for  him."  1  Hawk.  P.  C.  Cur- 
ivood's  ed.  p,  00,  8  S. 

And  see  State  v.  Upchureh,  31  N.  C.  (9 
Ired.  L.|  434,  and  tbe  observationa  of  Lord 
Mansfield  in  Rex  v.  Parker,  2  Eaat,  P.  C. 
.■i02.  1  Leach,  C.  C.  320,  note.  See  also 
United  States  v.  New  Bedford  Bridge.  1 
Uoodb,  A  M.  401.  Fed.  Cas.  No.  1.5,867.  In 
State  V.  Upehuroh,  supra,  Chief  Justice 
Rutlin  regarded  it  as  a  perfectly  settled 
rule  of  construction  that  the  interpretation 
of  penal  statutes  is  "to  be  benignant  to  the 
accused;  and  .  .  .  words  in  his  favor 
should  not  be  rejected."  And  it  has  also 
been  said  that  tbe  circumstances  will  be 
rare  in  which  any  court  will  so  extend  an 
enactment  by  construction  or  implication  as 
to  involve  penal  consequences  not  within  the 
express  words.  Of  course,  all  rules  should 
be  so  administered  as  not  to  work  an  ah- 
surdity  or  defeat  the  purpose  of  the  law,  but 
the  rule  of  close,  or  even  literal,  construc- 
tion, is  generally  invoked  when  construing 
ft  penal  statute,  in  order  to  ascertain  the  in- 
tention and  to  confine  its  operation  strictly 
within  tlie  limits  fixed  by  tbe  legislature. 
It  is  an  ancient,  but  just  and  equitable,  doc- 
trine which  extends  a  penal  statute  beyond 
its  words  in  favor  of  a  defendant,  while 
holding  it  tightly  to  its  words  against  him. 
But,  whatever  the  rule  may  be.  we  should 
not  be  astute  to  include  a  person  not  with- 
in tlie  terms  of  tbe  ]>enal  clause,  either  by 
argument  or  construction.  It  should,  at 
least,  be  very  plain  that  he  was  intended  to 
lie  embraced  by  it,  and  certainly  that  is  not , 
the  case  here,  as  it  was  clearly  the  intent  to 
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restrict  the  punishment,  and  in  the  form  of 
a  penalty,  to  the  engineer.  This  is  the 
natural  and  grammatical,  as  well  as  the 
legal,  construction  of  the  ordinance. 

Where  the  language  of  ft  statute  or  ordi- 
nftnce  is  clear  and  its  meaning  unmistak- 
able, there  is  no  room  for  construction,  but 
we  merely  follow  the  intention,  as  thus 
plainly  expressed.  The  argument  drawn 
from  inconvenience  lias  no  application  in 
such  a  case.  Wliether  it  would  be  better 
that  the  law  should  be  different  is  ft  matter 
solely  for  the  lawmaking  body  to  decide, 
and  not  for  us.  We  simply  enforce  the  law 
as  we  find  it,  and  according  to  its  plainly 
expressed  meaning.  Courts  will  not  make 
any  interpretation  contrary  to  the  express 
letter  of  a  statute,  for  nothing  can  so  well 
explain  the  meaning  of  the  makers  of  it  as 
their  own  direct  words,  since  language  is  the 
exponent  of  the  intention  ( inde^r  animi 
sermo)  ;  and,  as  Coke  says,  that  is  a  very 
bad  interpretation  which  corrupts  the  text 
imaledicta  est  expositio  qua  cormmpit 
tCJ:tum).  Powlter's  Case,  11  Coke,  34a: 
Broom,  Legal  Maxims,  Bth  Am.  ed.  '5SS. 
It  is  better  to  abide  by  the  written  word,  in 
the  interpretation  of  all  written  instru- 
ments, for  our  views  as  to  what  should  be 
the  law  or  what  the  public  policy  may  not 
accord  with  that  of  the  legislative  body. 

There  was  no  error  in  the  ruling  of  the 
court  below. 

Afiirmcd. 

Clark.  Ch.  J.,  dissenting: 
The  defendant  railroad  company  was 
charged  with  violation  of  §  1,  chap.  7,  of 
the  ordinances  of  the  town  of  Wilson.  Said 
ordinance  is  as  follows:  "Railroads  and 
Railroad  Trains,  Sec.  1.  Xo  railroad  com- 
pany, nor  engineer  in  charge  of  any  train 
of  any  railroad  company,  shall  run  or 
operate  in.  or  through,  tbe  town  of  Wilson 
any  locomotive  or  car  or  train  of  cars  at  a 
higher  rate  of  speed  than  10  miles  per  hour, 
and  every  engineer  in  charge  of  any  train  or 
locomotive  running  thru  the  town  of  Wil- 
son, shall  ring  the  bell  of  such  locomotive 
while  same  is  being  run  and  operated  thm 
laid  town;  no  railroad  train  or  locomotive 
iball  block  any  street  crossing  for  a  longer 
>eriod  tlian  ten  minutes,  and  any  engineer 
n  charge  oE  any  train  or  locomotive  of  any 
railroad  company  violating  any  of  the  pro- 
<us  of  til  is  section  shall  be  fined  not 
!  than  $10  for  eaeh  and  every  offense: 
Provided,  nevertheless,  that  the  rate  of  speed 
inbefore  prescribed  shall  not  apply  to 
train  running  in  or  thru  the  said  town 
between  the  hours  of  11  o'clock  i'.  h.  and 
0  o'clock  A.  M,  but  all  trains  operating  be- 
tween such  hours  may  be  run  and  operated 
at  a  reasonable  rate  of  speed." 
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On  the  trial  in  the  recorder's  court  the  de- 
l«ndant  wrns  found  guUty.  and  sppcaled.  In 
the  superior  toiirt  the  jury  rendered  a  spe- 
cial verdict  as  (oHowb:  "We,  tlie  jurors, 
find  for  our  vurdict  the  facta  to  be  as  fol- 
lows: That  a  train  of  care  belonging  to  the 
Xorfolk  Southern  Railroad  Compaiij 
blocked  up  the  street  or  crossing  aa  alleged 
in  the  town  of  Wilson  on  27th  November, 
1913.  for  more  than  ten  minutes.  We  find 
tliat  there  wae  an  engineer  in  c}iarge  of  said 
train,  his  name  not  being  known  to  us.  The 
above  findings  were  based  by  ua  on  admia- 
Bions  made  by  defendant  for  the  purposes  of 
this  trial.  There  was  no  defendant  except 
the  corporation ;  no  charge  being  made 
against  the  engineer  who  ivas  in  charge  of 

Upon  consideration  of  the  apeeial  verdict, 
the  court  held  that  the  defendant  corpora- 
tion was  not  guilty,  because,  "in  its  judg- 
ment, the  lanf^age  of  said  ordinance  made 
only  the  engineer,  and  not  the  corporation, 
guilty."  Tlie  court  was  probably  so  im- 
pressed because  the  ordinance  imposes  a 
line  of  not  more  than  {10  on  any  engineer 
violating  any  proviaione  of  this  eectioiii  and 
does  not  provide  for  any  specific  punishment 
upon  the  railroad  company.  The  imposition 
of  the  punishment  upon  tiie  engineer  wai 
not  intended  to  put  the  sole  responsibility 
upon  him.  but  is  additional  punishment 
upon  the  engineer  tor  a  smaller  sum  than 
is  alloBBble  against  the  corporation  itself 
under  whose  orders  he  is  acting.  The  fact 
that  no  specific  punishment  is  prescribed 
in  the  ordinance  as  to  tlie  corporation  does 
not  exempt  it  from  liability.  Revisal, 
g  3702,  provides:  "If  any  person  shall  vio- 
late an  ordinance  of  a  city  or  town,  he  shall 
Ih.-  guilty  of  a  misdemeanor,  and  shall  be 
lined  not  exceeding  $30,  or  iiaprisoned  not 
exceeding  thirty  days." 

Rcviaal,  g  2831  {tl,  provides;  "The  word 
'person'  (hall  extend  and  be  applied  to 
bodies  politic  and  corporate,  as  well  as  to 
individuals,  unless  the  context  clearly  shows 
to  the  contrary."  State  v.  Ice  ft  Fuel  Co. 
188  X.  C.  300,  32  L,R.A.(X.S.)  218,  81  S. 
E.   737. 

Here  the  railroad  company  was  forbidden 
to  run  or  operate  its  trains  at  a  higher  rate 
of  apeed  than  10  miles  an  hour  or  without 
the  engineer  ringing  the  bell,  and  it  is  fur- 
ther provided:  "No  railroad  train  or  locomo- 
tive shall  block  any  street  crossing  for  a 
longer  period  than  ten  minutes." 

This  mnde  it  unlawful  for  the  railroad 
company  ex  vi  termini  to  thus  block  the 
street  with  its  train  or  locomotive,  and  it 
waa  liable  for  that  unlawful  act  the  same 
sa  any  person;  and  by  Revisal,  §  3702,  such 
unlawful  act  was  a  misdemeanor  and  pun- 
ishable by  a  fine  not  exceeding  {SO  or  im- 
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prisonment  tor  thirty  days.  The  fact  that 
the  railroad  company  could  not  be  im- 
prisoned did  not  exempt  it  from  the  fine. 
State  V.  Ice  t  Fuel  Co.  supra. 

The  power  of  the  town  to  prescribe  such 
ordinance  is  settled  under  a  nearly  similar 
ordinance  of  New  Bern  in  State  v.  Atlantic 
&  N.  C.  R.  Co.  141  N.  C.  730,  53  S.  E.  200,- 
which  has  been  cited  with  approval  in  White 
V.  New  Bern,  14fi  N.  C.  450,  13  L.H.A, 
(N.S.)  1168.  125  Am.  St.  Kep.  478,  59  S.  E. 
B92;  Staton  v.  Atlantic  Coast  Line  R.  Co. 
147  N.  C.  440,  17  J*E.A.(N.S.).949,  61  S. 
E.  4o5. 

The  words  of  the  ordinance,  "no  railroad 
train  or  locomotive  shall  block  any  street 
crossing  for  a  longer  period  than  ten  min- 
utes," makes  that  act  unlawful,  and  neces- 
sarily makes  the  owner  of  the  train  or  loco- 
motive liable  under  Revisal,  g  3702.  The 
further  provision  that  the  engineer  is  pun- 
ishable by  a  smaller  fine  in  no  wise  exempts 
the  owner  of  the  train,  who  is  responsible 
for  such  conduct  as  much  so  as  if  it  were  a 
"person."  The  engineer,  unless  thus  named, 
would  not  he  liable  for  the  forbidden  acts; 
hut  the  owner  would  be.  Tf  the  engineer 
had  not  thus  been  made  liable,  no  one 
would  question  that  the  corporation  would 
be  liable  for  running  its  trains  in  town  lim- 
its at  tlie  forbidden  rate  of  speed,  or  with- 
out ringing  the  bell,  or  for  blocking  the 
crossing  with  its  trains  or  cars.  Adding 
liability  (to  a  smaller  flnel  on  the  engineer 
no  more  relieves  the  corporation  than  the 
recent  act  making  ofGccrs  of  illegal  trusts 
individually  pnnisliable  exempts  the  trusts 
themselves  from  punishment  for  their  illegal 
acts.  It  would  be  inconvenient  to  take  the 
engineer  out  of  his  cab  and  delay  the  train 
for  his  trial  or  to  give  bond  (if  he  could  do 
sol.  On  the  other  hand,  if  he  ia  allowed  to 
proceed,  the  name  of  the  engineer  might  be 
unknown,  for  the  defendant  has  several  hun- 
dred of  them,  and  it  would  be  impracticable 
to  serve  the  warrant  on  him  in  a  distant 
state  to  which  he  may  be  on  his  way,  or 
even  at  a  remote  point  in  this  state,  and 
difficult  to  prove  his  identity.  It  is  reason- 
able to  presume  that  the  intelligent  au- 
thorities of  the  town  of  Wilson  merely  in- 
tended to  make  the  engineer  responsihle  as 
well  as  the  railroad  company  for  blocking 
their  streets  for  more  than  ten  minutes. 
They  could  not  have  intended  to  make  the 
engineer  alone  responsible,  exempting  those 
''higher  up"  and  the  railroad  company, 
whose  cars  and  engines  were  allowed  by  the 
management  to  thus  deprive  the  citizens  of 
the  use  of  their  own  streets.  If  this,  how- 
ever, is  held  to  be  what  the  town  council 
really  did,  it  practically  repeats  the  ordi' 
nance;  but  they  can  easily  amend  their 
ordinance  to  express  their  true  meaning  he- 
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jond  dispute,  wliich  WA8  to  make  the  engi- 
neer liable  aB  well  as  tbe  railroad  companf. 
The  judgment  should  be  reversed,  and  the 
court  below  should  impose  sentence  upon 
the  special  verdict  in  accordance  with  law. 

Hoke,  J.,  concurs  in  dissenting  opinion. 
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(S9  Ohio  St.  2g8,  lOG  N.  E.  21.) 

Judf'inent  lien  on  Intcreat  ot  condllloi 

a  I  \endei?. 

The  interest  of  a  vendee  in  the  poss<'ssi< 
of  real  estate  under  a  contract  of  purehai^ 


Headnote  by  t)ie  Coi;bt. 

.Vole.  —InlereKt  of  vendee  under  on  ex- 
eeiitoFff  rnntract  for  the  purchase  o/ 
real  property  aa  Kuhjert  of  Ueit  of 
Judf/nient,  cJ-eciitlon,  or  attachment 
ai/ttinst  him. 
1,  Judgment  and  execution. 
H.  In  genera],  340. 

b.  Part  payment,  342, 

c.  Full  pavinent,  345. 
4..  Oral  contract,   34S. 

e.  Option,  349. 

f.  Effect  of         ■    ■ 


the  legal  title  being  in  the  vendor,  is  a  vest- 
ed interest  within  the  meaning  of  tJiat 
phrase  as  used  in  g  ll.Oj'i,  General  Code, 
and  surh  interest  is  bound,  under  the  pro- 
vision of  s  11,856,  General  Code,  for  the 
satisfaction    of    a    judgment    against    such 

{February  3,   Utl4.( 

ERROR  to  the  Circuit  Court  for  Cuyaboga 
County  to  review  a  judgment  rendered 
upon  cross  petitions  and  an  agreed  state- 
I  mcnt  of  facts  after  judgment  in  the  Com' 
.  mon  Pleas  establishing  a  fund  for  distri- 
bution in  a  proceeding  in  tbe  nature  of  a 
creditors'  bill  to  reach  property  of  Henry 
C.  Christy,  wbo  v.-as  subsequently  adjudged 
9.  bankrupt,  winch  denied  the  lien  of  the 
[judgment  upon  an  interest  in  a  land  con- 
tract.    ReviTseil. 

Statement  by  NeuiDHii,  J.: 
The   judgment   the   reversal   of   which   is 
here    sought    was    rendered    in    tbe   circuit 


Arkar 


*  Ins.  Co.  ' 


,  20  I,.R.A.(N.S.) 


II.  Attachment,  351. 

This  note  is  confined  to  the  subject  indi- 
cated in  its  title,  and  does  not  deal  with 
the  equitable  remedies  available  to  creditors 
to  reach  the  interest  ot  purchasers  under 
executory  contracts. 

The  question  as  to  wliether  the  vendor's 
interest  is  subject  to  judgment,  execution, 
or  attachment  is  also  beyond  the  scope  of 
the  note.  The  question  wliether  the  vendee's 
interest  is  subject  to  a  judgment,  execution, 
or  attachment  in  favor  of  the  vendor  has 
also  been  excluded,  as  it  involves  some  con- 
siderations foreign  to  the  rights  of  judg- 
ment or  execution  creditors  generally. 

Cases  relating  to  the  sale  of  public  lands 
or  school  lands  are  also  excluded.  On  lia- 
bility of  claim  or  interest  in  public  lands 
for  debts  contracted  before  issuance  of  pat- 
ent, sec  34  L.R.A.(K,S.}   405. 

Some  otlier  phases  of  the  general  subject 
of  the  nature  and  character  of  the  vendee's 
interest  under  an  executory  contract  for 
the  purchase  ot  real  property  have  been  cov- 
ered in  previous  notes,  which  may  be  of  aid 
by  way  of  analogy  on  the  question  now  un- 
der annotation. 

As  to  whether  vendee  under  executory 
L.R.A.lBl'SB. 


As  to  whether  a  purchaser  of  real  prop- 
erty under  an  executory  contract  is  the 
owner  thereof  for  the  purposes  of  taxation, 
sec  note  to  Boles  v.  Oklahoma  Citv,  24 
L.R.A.(N.S.|  1300.  Otlier  notes  are  referred 
to  in  the  lude.\  to  L.R.A.  Notes,  ■•\'cndor  & 
Purchaser." 

/.  JuOamcnt  and  ejrecutlon. 

a.  In  f/eneral. 

By  the  prevailing  rule  at  common  law 
equitable  interests  in  real  property  were 
not  sutiject  to  the  lien  of  a  judgment  (23 
Cyc.  1370),  nor  liable  to  be  seized  under 
execution  (J7  Cyc.  957), 

And  so,  in  the  absence  of  a  statute  chan- 
ging the  rule,  the  equitable  interest  of  a 
purchaser  in  possession  under  an  executory 
contract  for  the  purchase  of  real  property 
is  not  subject  to  the  lien  of  a  judgment,  nor 
liable  to  1>e  seized  and  sold  upon  execution. 

Thus,  one  whose  only  interest  in  real  prop- 
erty is  under  a  contract  of  sale  evidenced 
by  a  bond  for  title  has  no   interest  5 


statute  authorizing  a  levy  < 
sale.  Hence,  when  an  effort  is  made  to  sell 
according  to  such  a  statute,  it  must  clearly 
appear  that  the  case  falls  within  the  terma 
of  the  statute.  Goldman  v.  Dent.  102  Ga. 
9,  29  S.  E.  138. 

And  in  Sweenev  v.  Pratt,  70  Conn.  274, 
66  Am.  St.  Rep.  101,  39  Atl.  182,  it  was  held 
that  one  who  holds  a  bond  for  title,  but 
has  paid  none  of  tbe  purchase  price,  has  no 
interest  subject  to  the  lien  of  a  judgment,  or 
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.   Freeman,  49   Ga.   I 


it 


FIEST  NAT.  BANK  v.  LOGUE. 


341 


court  of  Cuj^hoga  county  on  appeal.  The 
case  iTBs  submitted  to  thst  court  upon  the 
cra«s- petit  ion  of  plainttlT  in  error,  in  which 
it  sought  to  subject  tlit^  real  pstnte  lierein- 
aFter  mentioned  to  the  BattefRetion  of  cer- 
tain judgmentB,  the  aiiBwer  of  J.  C.  I^ogue, 
trustee,  tlie  cross- petitions  of  U.  C.  Christy 
and  Mary  E.  Christy,  and  an  agreed  state- 
nient  of  (acts. 

Henry  C.  Christy  was  adjudirnted  a  bank- 
rapt  on  an  involuntary  petition  in  bank- 
ruptcy filed  in  the  United  States  district 
TOurt  at  Cleveland  on  the  9tli  day  of  June 
1911.  In  IBIO  plaintiff  in  error  recovered 
two  judgments  in  the  common  pleas  court  of 
Cuyahoga  county  against  Christy,  one  for 
I2,S80  and  the'  other  for  83,420.U-3.  On 
Marcli  8,  19!  1 ,  execution  was  issued  on 
these  judgments,  and  on  March  7,  1911,  a 
levy  WHS  made  on  the  interest  of  Christy 
in  the  real  estate  described  in  tlie  croas- 
petitioD  of  plaintiff  in  error. 

Prior  to  the  year  1910  Christy  acquired 
■  land  contract  tor  the  purchase  from  one 


Lizzie  H.  Neff  of  the  real  estate  described 
in  said  cross- petition,  by  the  term«  of  which 
contract   said   real   estate   was    to   be   pur- 

'  chased  by  Christy  for  the  sum  of  $14,500. 
At  the  time  of  the  rendition  of  the  judg- 

I  meats  in  favor  of  plaintilT  in  error,  there 
had  been  paid  on  said  contract  the  sum  of 
$e,500,  leaving  due  a  balance  of  $8,000,  and 
interest.  At  all  the  tiroes  hereinbefore  men- 
tioned Christy  had  full  possession  of  the 
property  under  said  contract,  and  he  and 
his  wife  occupied  the  dwelling  house  situate 
on  the  premises.  The  legal  title  to  said 
property  at  all  of  said  times  was  held  by 
Lizzie  H.  Neff. 

I  During  the  pendency  of  this  action  in 
the  common  pleas  court,  by  agreement  of 
all  the  parties  interested,  the  real  estate 
was  sold  for  the  sum  of  $12,000.  Out  of 
this  there  was  paid  to  Lizxie  H.  Keff  her 
claim,  amounting,  with  interest,  to  $0,333.- 
57 ;  to  said  Christy,  to  apply  on  his  claim 
for  exemptions  the  sum  of  8500,  and  taxes, 
costs,  and  expenses,  amounting  to  $299.77. 


was  held  that  tlie  naked  equity  of  one  who  | 
contracted  for  the  purchase  of  property  and 
took  bend  for  title,  but  did  not  pay  any 
part  of  the  purchase  price,  was  not  subject 
lo  a  judgment  or  levy  and  sale  thereon, 
even  though  he  had  improved  the  property, 
90  tliat  equity  would  have  authorized  tlie 
judgment  creditor  to  file  a  bill,  tender  the 

turchaee  price  Co  the  vendor,  and  nell  the 
ind.  The  Georgia  Code  at  that  time  ex- 
pressly provided  for  levy  where  part  pay- 
ment had  been  made,  though  that  was  sub- 
ecquentlv  changed    (see  infra.  I.  b]. 

In  Van  Cleve  v.  Groves,  4  X.  .T.  Eq.  330, 
it  is  declared  generally  that  a  mere  equi- 
table interest  such  as  that  of  a  purchaser 
under  an  executory  contract,  though  accom- 
panied with  possession,  is  not  subject  to 
the  lien  of  a  judgment  at  common  law,  or 
liable  to  levy  and  sale  by  virtue  of  an  execu- 
tion. And  80  in  Dodee  v.  Brokaw,  32  N. 
J.  Eq.  164.  it  was  said  that  the  interest  of 
a  purchaser  under  an  executory  contract 
nas  not  the  sulijeet  of  a  levy  and  sale  under 
nn  execution  at  common  law.  It  appears 
in  both  those  cases  that  the  purchaser  had 
made  improvements  on  the  property,  but  it 
does  not  appear  whether  any  part  of  the 
purchaie  price  had  been  paid, 

A  purchaser  of  land  who  is  in  possession 
under  a  parol  contract  conditioned  upon  the 
building  of  a  house  thereon  has  no  interest 
in  land  subject  to  execution,  where  lie  is  not 
in  possession  and  has  not  complied  with  the 
terms  of  the  contract.  Patterson  v,  Boden- 
hamer,  31  N.  C.  (fl  Ired.  L.)   88. 

In  Holmes  v.  Wolfard.  47  Or.  83,  81  Pac. 
819,  it  was  held  that  where  one  who  was 
unable  to  purchase  property  entered  into  an 
agreement  with  a  third  person  whereby  the 
latter  paid  the  entire  consideration,  and, 
as  security  therefor,  took  a  deed  from  the 
vendor  in  his  own  name,  agreeing  to  convey 
to  the  intended  purchaser  upon  payment  of 
L.R.A.1915B. 


the  consideration  and  interest,  part  of  which 
a  fourth  person  paid,  taking  deed  in  bis 
own  name  as  security,  and  giving  the  in- 
tended pureliaser  a  bond  for  deed,  condi- 
tioned upon  the  payment  of  the  sura  loaned 
and  interest,— such  purchaser,  never  having 
had  legal  title  to  the  land,  had  no  interest 
which  was  subject  to  execution.  The  court 
stated  that  so  long  as  any  substantial  thing 
remained  to  be  done  by  the  debtor  before 
his  equitable  estate  in  real  property  ripened 
into  the  legal  title,  such  interest  could  not 
be  reached  under  an  execution  issued  on  a 
judgment  in  a  law  action,  but,  to  subject 
such  estate  to  the  payment  of  the  creditor's 
demand,  resort  must  be  had  to  a  court  of 
equity  to  establish  the  right. 

One  who  is  in  possession  under  a  contract 
of  purchase,  but  has  paid  no  part  of  the 
purchase  price,  has  no  estate  subject  to 
execution  at  law.  Roddy  v.  Elam,  12  Rich. 
Eq^  343, 

In  Thomas  v.  Marshall,  Hardin  {Ky.} 
19,  the  court,  in  construing  the  statute  sub- 
jecting lands  to  the  payment  of.  debts,  and 
holding  that  an  entry  for  survey  of  land 
might  be  sold  by  virtue  of  execution,  re- 
marked that  contracts  for  lands  were  not 
subject  to  execution. 

In  Canadian  P.  R.  Co.  v.  Silzer,  3  Sask. 
L.  R.  162,  it  was  held  that  an  execution 
could  not  bind  the  equitable  interest  of  a 
purchaser  of  lands  under  contract,  the  title 
of  which  was  registered  in  the  vendor.  It 
was  contended  in  this  case  that  the  defini- 
tion of  "lands"  in  §  2,  subsection  1,  of  the 
land  titles  act,  which  embraces  equitable  ^s 
well  as  legal  interests,  should  be  applied  to 
the  term  "lands"  as  employed  in  the  rule 
of  the  judicature  act  in  relation  to  execu- 
tion against  lands;  but  that  view  was  held 
to  be  negatived  by  other  provisions  W  the 
land  titles  act,  deemed  to  he  inconsistent 
therewith,  including  a  provision  contemplat- 
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The  balance,  $1,860.73,  is  now  held  b;  J. 
C.  Logue,  trustee  of  thv  estate  of  Henry 
C.  Christy,  bankrupt,  subject  to  the  final 
determination  of  the  isxues  in  this  case,  and 
this  fund  is  substituted  for  and  instead 
of  the  property,  and  the  righte  of  the  par' 
ties  are  transferred  to  said  fund. 

The  plaintiff  in  the  common  pleas  court, 
the  Western  Reserve  National  Bank,  and 
certain  other  defendants  who  claimed  an 
interest  in  the  property  in  that  court,  not 
desiring  to  further  prosecute  their  claiias, 
and  not  desiring  to  appeal  from  the  judg- 
ment of  the  common  pleas  court,  released 
and  discliarged  the  property  in  question  and 
the  fund  derived  from  the  sale  of  the  saaie 
from  any  and  all  claims  which  they  had,  . 
and   consented   to  the   dismissal   of   the  pe-  i 


tition  and  their  cross  petitions  without  in 
any  way  prejudicing  the  rights  of  aaid  J. 
C.  Logue,  as  trustee,  the  First  National 
Bank  of  Cortland,  Henry  C.  Christy,  and 
Mary  E.  Christy,  the  four  parties  last 
named  agreeing  to  save  them  free  and  harm- 
less from  all  costs  in  the  action. 

The  circuit  court  found  that  the  First 
National  Back  uf  Cortland  acquired  no  lien 
prior  to  the  four  mouths  before  the  filing 
of  the  involuntary  petition  in  bankruptcy 
against  Henry  C.  Christy;  that  by  reason 
of  Uie  act  of  Congress  relating  to  bank- 
ruptcy, its  said  lien  acquired  within  four 
months  of  the  filing  of  said  petition  in 
bankruptcy,  is  void  and  of  no  effect,  and  it 
now  has  no  lien  upon  said  premieee  or  the 
funds  derived   from   the   sale  thereof;    that 


ing  another  remedy  to  reach  the  beneficial 
interest  of  the  debtor  in  land  the  registered 
title  of  which  is  in  another. 

But  the  interest  of  a  purchaser  under 
bond  for  title  is  subject  to  seizure  and  sal 
under  execution,  under  a  statute  providing 
that   it   shall   he    lawful   for   an    officer 
whom  a  writ  of  fi.  fa.  shall  be  directed, 
take,   sei^Le,  and  expose   to   sale  any   "eq 
table"  interest  which  the  defendant  named 
in  such  writ  may  have  or  hold  in  any  lands, 
tenements,  or  hereditaments.     McMechen  v. 
Marman,  8  Gill.  &.  J.  oS. 

In  Rand  v.  Uarncr,  75  Iowa,  311,  30  X, 
W.  .515,  it  was  held  that  where  the  pur- 
chaser of  a  lot  under  a  parol  contract  takes 
possession  of  the  lot,  erecta  a  dwelling  house 
thereon,  and  occupies  the  premises  as  a 
place  of  residence,  but  makes  no  payments 
upon  the  purchase  price,  paying  only  the 
interest  on  a  note  given  therefor,  he  has  an 
equitable  interest  in  the  real  estate  which 
is  subject  to  a  judgment  subsequently  ob- 
tained. Tlie  court  staled  that  the  relation- 
ship between  the  purchaser  and  vendor  was 
that  of  mortgagor  and  mortgagee,  that  the 
purchaser  was  the  equitable  owner,  and  that 
the  vendor  held  the  title  as  security  for  the 
price.  The  Iowa  Code,  §  2S82,  expressly 
provides  that  a  judgment  is  a  Hen  upon  an 
equitable  interest  in  real  estate  owned  by 
the  defendant  at  the  time  of  its  rendition  or 
subsequently  acquired. 

And,  in  Anthony  v.  Rogers.  IT  Mo.  394. 
the  court  held  that  where  land  was  sold 
under  a  contract  with  bond  for  title, 
ditioned  upon  the  payment  of  the  purchase 
price  on  or  before  a  certain  date,  tlie  vendee, 
upon  tender  of  the  purchase  price  within 
the  time  stipulated,  had  an  interest  in  the 


t  of  sale  may  be  sold  under 
execution  where  the  interest  is  coupled  with 
on'  absolute  possession  of  the  premises. 
RoBonfield  v.  Chada,  12  Neb.  25,  10  N.  W. 
465. 

And  in  Baldwin  v.  Belcher,  1  Jones  &,  L. 
18,  6  Ir.  Eq.  Kep.  424,  it  waa  held  that  the 
npiitable  interest  of  a  purchaser  of  land  un- 
der a  contract  was  aubject  to  the  lien  of  a 
L.K.A.1915B. 


judgment  against  him,  under  a  statute  mak- 
ing all  estates,  1^1  and  equitable,  liable 
to  a  judgment  against  him. 

b.  Pati  paifnieiit. 

In  many  cases,  the  interest  of  a  purchaser 
under  an  executory  conti-aet,  even  though 
he  has  paid  part  of  the  purchase  price,  has 
been  held  not  to  be  subject  to  the  lien  of  a 
judgment,  nor  liable  to  be  seized  and  sold 
upon  an  execution. 

In  Driver  v.  Clarke,  13  Ala.  192,  it  was 
held  under  a  statute  providing  that  the 
equitable  title  or  claim  to  land  or  other 
real  estate  shall  be  made  liable  to  the  pay- 
ment of  debts  by  suit  in  chancery,  and  not 
otherwise,  that  a  bond  for  title  gives  no 
moi-e  than  a  mere  equity  before  payment  of 
the  purchase  price  in  full,  and  that  this  in- 
terest cajinot  be  sold  by  e\eeution  at  law. 

So,  the  interest  of  an  assignee  of  a  con- 
tract of  sale  of  real  property,  who  is  iu 
possession,  but  who  has  paid  only  part  of 
the  purchase  price,  is  not  a  perfect  equity, 
nor  an  equity  of  redemption,  nor  a  vested 
legal  interest,  within  the  meaning  of  the 
statute.  Code  of  18811.  ^  2892,  subjecting 
such  interest  in  real  propeity  to  levy  and 
sale  under  execution  at  law.  Bank  of 
Opelika  V.  Kiser,  119  Ala.  394,  24   So.  11. 

And  where  the  mortgagor  of  land  lost  all 
right  and  title  upon  the  expiration  of  the 
time  to  redeem  from  foreclosure,  and  en- 
tered into  a  contract  with  the  certificate 
holder  to  purchase  the  land,  subject  to  for- 
feiture for  nonpayment  of  instalments,  and 
made  only  part  payment  so  that  the  con- 
tract might  be  forfeited  for  the  nonpay- 
ment of  future  instalments,  he  had  no  in- 
terest to  which  a  judgment  lien  could  at- 
tach. Ross  V.  Nichols,  —  Colo.  App,  — , 
138  Pac.  1013. 

Land  held  under  bond  for  title,  with  a 
portion  of  the  purchase  money  paid,  is  not 
subject  to  execution  sale  as  the  property  of 
the  holder  of  the  bond  until  he  is  invested 
with  the  title ;  and  where  an  execution 
against  a  holder  of  a  bond  for  title  is  levied 
upon  the  land  held  thereUlider,  without  a 
conveyonce  to  him  of  the  title,  a  sale  of  such 
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the  laid  Henry  C.  Cbristy  is  not  entitled 
to  Sl.OOO,  in  li«u  of  a  homestead,  from  uid 
fund,  but  IB  entitled  to  the  BDm  of  ¥500  as 
eiemptioDS,  which  amount  he  has  received; 
thftt  Mary  E.  Christy  in  not  entitled  to 
dower  in  said  property,  and  that  said  fund 
derived  from  the  sale  of  aaid  premises  is 
the  property  of  J.  C.  Logue,  as  truHtee  of 
Mid  Henry  C.   Christy,   bankrupt. 

Judgment  was  rendered  in  favor  of  J. 
C.  Logue,  as  trustee,  for  the  amount  in  his 
hands  growing  out  of  the  sale  of  the  prop- 
erty, and  against  the  First  National  Bank 
o[  Cortland,  Henry  0.  Christy,  and  Mary  E. 
Christy  for  costs. 

The  First  National  Banic  o(  Cortland 
filed  a  motion  for  a  new  trial,  which  was 

land  made  in  pUTeuance  of  the  levy  passes 
no  title  to  the  purchaser,  under  the  act  of 
Detember  17,  3894  [Civil  Code,  i%  5432, 
H33),  providing  that  when  any  person 
other  than  the  vendor,  or  other  than  the 
holder  of  the  purchase  money  or  secured 
debt,  shall  have  a  judgment  against  a  de- 
fendant in  D.  fa.,  who  does  not  hold  the 
legal  title  to  the  property,  but  has  an  in- 
terest or  equity  therein,  the  plaintiff  in 
S.  la.  may  talte  up  the  debt  necessary  to  be 
paid  by  the  defendant  in  order  to  give  such 
defendant  IcRal  title  to  the  property,  by 
paying  such  debt  with  interest  to  date  if 
due,  and  interest  to  maturity  if  not  due, 
and  thereupon  a  conveyance  to  the  defend- 
ant in  B.  fa.  shall  be  made  by  the  vendor 
or  holder  of  the  title  given  to  secure  the 
debt;  and  when  such  conveyance  has  been 
filed  and  recorded,  the  aaid  property  may 
be  levied  on  and  sold  as  property  of  tlie 
defendant.  Green  v.  Hill,  101  Ga.  258,  28 
S.  E.  B92;  Black  V.  Gate  Citv  CofBn  Co.  113 
Ga.  15,  41  S.  £.  259.  And  this  is  recog- 
Tiized  in  Shumate  v.  McLendon,  120  Ga.  30ti, 
«  S.  E,  10. 

Tlie  earlier  Georgia  cases,  Kawson  v. 
Coffin,  55  Ga.  348;  RaUn  v.  Ivey,  H^  Ga. 
52:  and  Stewart  v.  Berry,  84  Ga.  177,  10 
S.  E.  601,  holding  that  the  interest  of  a 
purchaser  in  possession  under  a  bond  for 
title,  uho  had  paid  part  of  the  purchase 
price,  was  subject  to  sale  under  an  execu- 
tion, were  decided  under  §  3^M  of  the  Code, 
wbieh  enpressly  provided  that  when  one 
holds  property  under  a  bond  for  title  and 
tht  purchase  money  has  been  partially  paid, 
the  same  may  be  levied  on  under  juiigraents 
a^inst  such  person,  and  the  entire  interest 
stipulated  in  the  bond  shall  be  sold. 

Even  under  that  section,  it  was  held  in 
Goldman  v.  Dent,  102  Ga.  9,  29  S.  E.  13B, 
that  the  owner  of  the  beneficial  interest  in 
land  Bold  under  contract  to  a  third  person 
•s  trustee,  bond  for  title  being  given  to  the 
litter,  and  part  payment  of  the  purchase 
price  being  made,  had  no  interest  which 
could  be  subjected  to  execution,  as  it  was 
neceasary  that  defendant  in  H.  fa.  be  b 
holder  under  a  bond  for  title. 

And  in  MeEntire  v.  Berry,  85  Ga.  474,  11 
L.R.A.1915B. 


overruled,   and   it  is  here  asking  for  a  re- 
versal of  the  judgment  of  the  circuit  court. 
Messrs.  My«rs  &  Green,  for  plaintiff  in 

The  lien  obtained  by  legal  proceedings 
within  four  months  prior  to  bankruptcy  Is 
not  void,  because  the  debtor  was  not  shown 
to  i>e  insolvent  at  the  time. 

Re  Chappell,  113  Fed.  .545;  Kimball  v. 
Dresser,  98  Me.  519,  67  Atl.  787;  Halbert 
V.  Pranke,  ill  Minn.  204.  87  N.  W.  97fl : 
Remington,  Bankr.  847.  %  1420;  1  Loveland, 
Bankr,  4th  ed.  026;  Brandenburg,  Bankr. 
2d  ed.  608;  Collier,  Bankr.  8th  ed.  786; 
Simpson  v.  Van  Etten,  6  Am.  Bankr.  Rep. 
204;  Levor  v.  Seiter,  6  Am.  Bankr.  Rep. 
578;  W.  S.  Danby  Millinery  Co.  v.  Dogan, 
47  Tex.  Civ.  App.  323,  105  S.  W.  337. 

8.  E.  "SO,  the  mere  payment  of  interest  on 
purchase  money  notes  was  held  not  to  con- 
stitute a  part  payment  of  the  purchase 
money  within  that  section. 

In  Louisiana  it  is  apparent  that  payment 
in  full  upon  a  contract  of  purchase  of  real 
property  muet  l>e  made  by  the  vendee  or  by 
a  creditor  before  the  creditor  can  subject 
the  interest  of  the  execution  debtor  to  his 
judgment.  Prater  v,  Pritchard,  6  La.  Ann. 
720. 

The  interest  of  a  vendee  in  possession  un- 
.  der  an  executory  contract,  who  has  paid 
[  only  a  part  of  the  purchase  price,  is  not 
liable  to  seizure  upon  execution  under  the 
4th  section  of  the  New  York  statute  of  uses 
rendering  lands  liable  to  execution  against 
the  ixstui  gun  use  or  cetttii  i}ue  Intat,  as 
that  statute  applies  only  to  those  fraudu- 
lent or  covinous  trusts  in  which  the  cestui 
que  use  or  oextui  que  trust  has  the  whole 
beneficial  interest  in  the  land,  and  the  trus- 
tee the  mere  naked  or  format  legal  title.  It 
was  conceded,  in  elTect,  that  if  all  the  pur- 
chase price  had  been  paid,  the  purchaser's 
interest  would  have  t>een  subject  to  the 
execution.  Bogert  v.  Perry,  17  Johns.  351; 
Ellsworth  V.  Cuyler,  9  Paige.  418.  But  see 
apparently  contra  Jackson  ox  dem.  Stone  v. 
Srott,  18  Johns.  94,  and  Jackson  ex  dem. 
Cary  v.  Parker,  9  Cow.  73. 
I  The  interest  of  a  vendee  of  land,  where 
the  contract  rests  in  articles  for  conveyance 
when  the  purchase  money  shall  have  been 
paid,  is  not  the  subject  of  sale  under  execu- 
tion at  law  while  the  purchase  money  or 
any  part  remains  unpaid.  Badham  v.  Cox, 
33  N.  C.  (11  Ired.  L.)  456;  Frost  v.  Rev- 
nolds,  3!>  N.  C,  (4  Ired.  Eq.)  494;  Jennings 
V.  Hardin,  45  -V.  C.  (Busbee,  Eq.)  273;  Led- 
better  v.  Anderson,  82  N.  C.  (Phill.  Eq.) 
323;  Justice  v.  Carroll,  57  N.  C.  (4  Jones, 
Eq.)  429.  To  the  same  effect  is  Richards 
V.  M'Kie,  1  Harp.  Eq.  184.  citing  and  rely- 
ing upon  Bogert  v.  Berry,  supra. 

It  is  only  when  the  whole  purchase  money  ' 
has  been  paid  that  the  interest  of  the  vendee 
may  be  taken  on  everution.  and  then  it  is 
not  as  an  equity  of  redemption,  but  aa  a 
pure  trust,  under  the  1st  section  of  the  act. 
Frost  v.  Reynolds,  supra. 
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Judgmentt  of  plaintiff  in  error  became 
liens  more  than  four  luontlis  prior  to  bank- 
ruptcy. 

Metcalf  V.  Barker,  0  Am.  Bankr.  Rep.  36; 
Hiller  v.  LeRoy,  12  Am.  Bankr.  Rep.  733; 
Collier,  Bankr.  783;  Re  Blair,  6  Am.  Bankr. 
Rep.  206;  Remington,  Baakr.  S  14511;  Na- 
tional Bank  v.  Tennessee  Coal,  Iron  &  R. 
Co.  62  Ohio  St.  584,  57  N.  E.  450. 

Christy  was  the  owner  of  an  equitable 
estate  iu  the  land. 

Coggahall  v.  Marine  Bank  Co.  63  Ohio  St. 
88,  57  N.  E.  1086;  Jaeger  v.  Hardy,  48 
Ohio  St,  335,  27  N.  E.  863;  Ranney  v. 
Hardy,  43  Ohio  St.  157,  1  N.  E.  523;  Hayea 
V,  Goode,  7  Leigh,  452;  Hawkins  v.  Bohl- 
ing,  168  III.  214,  48  K.  E.  94;   McGillis  T. 

And  it  has  h<!en  held  that  a  contract  pur- ' 
chaser  of  land  with  bond  for  title  provid- 
ing that  if  payment  is  not  made  by  a  certain 
date,  the  bond  shall  be  void,  has  no  ioter- 
est  which  is  subject  to  a  judgment  or  execu- 
tion, where  the  purchase  price  is  not  fully 
paid  and  the  contract  is  mutually  reBcind- 
ed.     Barton  v.  Rushton,  4  Desauas.  Eq.  373. 

Many  cases,  however,  have  held  the  in- 
terest of  a  purchaser  under  an  executory 
contract,  who  has  paid  part  of  the  purchase 
price,  subject  to  the  lien  of  a  judgment, 
and  liable  to  be  seized  and  sold  upon  execu- 
tion against  him. 

Thus,  in  Hardy  v.  Heard,  15  Ark.  184, 
and  Young  v.  Mitchell,  33  Ark.  222.  It  is 
declared  that  the  interest  of  a  vendee  under 
a  bond  for  title,  whether  he  has  paid  the 
purchase  price  or  actually  taken  possession 
or  not,  is  subject  to  execution  under  the 
.comprehensive  terms  of  the  Arkansas  stat- 
ute declaring  all  real  estate  subject  to  execu- 
tion whereof  tlie  defendant  or  any  person 
for  him  is  seised  in  law  or  equity.     It  ap- 

Cears  in  both  those  cases  that  the  vendee 
ad  paid  a  part  ol  the  purchase  price,  and 
had  taken  actual  possession  of  the  property, 
so  that  the  statement  of  the  rule  goes  some- 
what bcvond  the  facts  of  the  case. 

In  Fish  V.  Fowlie.  58  Cal.  373,  it  was  held 
that  the  interest  of  a  vendee  who  was  not  in 
possession  under  a  contract  of  sale,  and 
who  had  made  only  part  payment  of  the 
purchase  price,  was  an  interest  in  land 
which  was  subject  to  execution. 

The  interest  of  a  vendee  in  a  contract  for 
the  sate  of  real  property,  who  makes  a 
partial  payment  on  the  purchase  and  takes 
possession  of  the  premises,  is  subject  to  the 
lien  of  an  eJiccution  issued  upon  a.  judgment 
subsequently  obtained.  Thomaaseji  v.  De 
Goey,  133  Iowa,  278,  119  Am.  St.  Rep.  605, 
110  N.  W.  581. 

t'nder  the  statutes  of  Minnesota,  General 
Statutes  1878,  chap.  68,  §  300,  uroviding  that 
all  property,  real  and  personal,  belonging  to 
.  the  judgment  debtor,  may  be  levied  on  and 
sold  on  execution,  and,  under  chap.  4  §  1, 
Bubdiv.  8,  providing  that  land  or  real  estate 
shall  include  lands,  tenements,  and  heredita- 
ments, and  all  rights  thereto  and  interests 
therein,  it  was  held  that  the  interest  of  a 
L.R.A.1B15B. 


McOiltis,  11  App.  Div.  359,  42  N.  Y.  Supp. 

192]. 

Messrs.    White,    Johnson,   A   CtiDnon, 

]  for  defendants  in  error; 
{      It   is   not   necessary,   to  set  aside  a   lien 
]  obtained   by   legal   procecdinga   within   four 
months   prior   to   the   bankruptcy,   to   show 
that  the  debtor  was  insolvent  at  the  time. 

Clarke  v.  Larremore,  188  U.  S.  488,  47 
L.  ed.  5SG,  23  Sup.  Ct.  Rep.  383,  B  Am. 
Bankr.  Rep.  476;  Metcaif  Broe.  v.  Barker, 
9  Am.  Bankr.  Rep.  36,  187  U.  S.  176,  47 
L.  ed.  127,  23  Sup.  Ct.  Rep.  67;  Cook  t. 
Robinson,  28  Am.  Bankr.  Rep.  188; 
Bear  v.  Chase,  3  Am.  Bankr.  Rep.  746,  40 
C.  C.  A.  182,  99  Fed.  920;  Re  American 
Brewing   Co.    7    Am.    Bankr.    Rep.   463,   60 

vendee  who  was  in  possession  under  a  land 
contract,  although  he  has  made  only  part 
payment,  was  an  equitable  interest  which 
was  subject  to  the  lien  of  an  execution. 
Reynolds  v.  Fleming,  43  Minn.  513,  45  N. 
\\.  1099. 

In  Hook  V.  Northwest  Thresher  Co.  91 
Minn.  482,  98  K.  W.  463,  it  was  held  that 
the  equitable  interest  of  a  vendee  under 
a  contract  of  sale  of  real  property  is  Bubjeet 
to  the  lien  of  a  Judgment  obtained  by  a  cred- 
itor subsequently  to  the  making  of  the  con- 
tract, under  the  General   Statutes  of  1894, 

5  5425,  making  a  judgment  when  rendered 
and  duly  docketed  a  lien  on  all  the  real 
property  of  the  debtor  in  the  county  owned 
by  him  at  the  time,  and  under  the  General 
Statutes  of  1894,  §  255,  subdiv.  8,  S  8842, 
subdiv.  14,  defining  land  and  real  estate  as 
including  lands,  tenements,  hereditaments, 
and  all  rights  thereto  and  interest  therein. 
See  also  First  State  Bank  v.  Havden,  121 
Minn.  45,  140  N.  W.  132,  in  which  *the  point 
was  not  directly  raised,  but  the  court  ap' 
proved  the  holding  in  the  Hook  Case,  supra. 

In  Thompson  v.  Wheatly,  5  Smedes  &, 
M.  499,  intra,  the  court,  while  holding  that 
the  interest  of  a  purchaser  in  possession  un- 
der a  bond  for  title,  who  had  paid  the  full 
purchase  price,  had  an  equitable  title  which 
was  subject  to  Bale  under  execution  under 
the  statute  set  out  infra,  reserved  its  opin- 
ion as  to  whether  an  execution  Bale  would 
be  good  wliere  only  part  of  the  purchase 
money  was  paid.  But  under  the  original 
Btatute  that  question  was  answered  in  the 
negative.     Goodwin  v.  Anderson,  5  Smedm 

6  M.  730:  Harmon  v.  James,  7  Smedea  t  M. 
Ill,  45  Am.  Dec.  296;  Ellis  v.  Ward,  7 
Smedes  &  M.  631,  and  Adams  v.  Harris  47 
Miss.  144.  But  subsequently,  under  a  stat- 
ute declaring  that  estates  of  any  kind  holdcn 
or  possessed  in  trust  for  another  shall  be 
subject  to  the  debts  of  the  eett-ui  que  trvtt 
"whether  nucli  trusts  be  fully  executed  or 
not.''  the  interest  of  a  purchaser  who  had 
paid  only  part  of  the  purchase  price  waa 
held  subject  to  the  lien  of  a  judgment 
against  the  purchaser,  and  liable  to  sale 
under  execution  thereon. 

In  Brant  v.  Robertson,  16  Mo.  129,  the 
court,    while    reversing    the   judgment   and 
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C.  C.  A.  517,  112  Fed.  752!  Re  Hecox,  21 
im.  Bi.iikr.  Rep.  314. 

A  JudgiiK^nt  do«s  not  give  a  lien  on  the 
amount  paid  by  the  purchaser  of  land  under 
*  land  contract. 

Mauley  v.  Hunt,  1  Ohio,  257;  Haynes  v. 
Baker,  5  Oliio  St.  254;  Baird  v.  Kirtland, 
S  Obio,  21 ;  Roada  v.  Symines,  1  Ohio,  314, 
13  Am.  Dec.  621 ;  Uorrell  v.  Kelaejr,  40 
Ohio  St.  117;  Schuler  v.  Miller,  43  Ohio  St. 
S23,  13  N.  E.  275;  Miller  v.  Albriglit,  60 
Ohio.  St.  48,  33  K.  E.  490;  Reynolds  v. 
Coddington,  3  Ohio  Dec.  Keprint,  238; 
Tischler  v.  Tiacliler,  21  Ohio  C.  C.  180,  11 
Ohio  C.  D.  370:  Warner  v.  York,  1  Ohio 
C.  C.  N.  R.  73,  35  Ohio  C.  D.  310;  Brush 
y.  Kinsley,  14  Obio,  21. 


NewniMn,  J.,  delivered  the  opinion  of  the 

The  circuit  court  found  that  plaintilT  in 
error  had  acquired  no  lien  prior  to  the  four 
months  bpfore  the  liling  of  the  involuntary 
petition  in  hankruptej  against  Henry  C. 
Chriaty.  Counsel  challenge  the  correctness 
of  this  finding. 

The  section  of  the  bankruptcy  act  (Act 
July  1,  1898,  chap.  541,  ao  Stat,  at  L.  564, 
Comp,  Stat.  1013,  8  0851)  wl'i'h  invali- 
dates and  nullifiea  certain  judgments  and 
liena  is  aa  follows: 

"Section   e7f.  That  all   levies,  judgments. 


remanding  the  cause  because  of  an  imperfec- 
tion in  the  findinf;,  discussed  the  statute 
relative  to  what  iuterests  were  liable  to 
Mle  under  execution,  which  provided  tliat 
"all  real  estate  whereof  the  defendant,  oi' 
any  person  for  his  use,  was  seised  in  law  or 
njuity  on  the  day  of  the  rendition  of  the 
judgment,  order  or  decree  whereon  execution 
iftiued  or  at  any  time  thereafter"  should 
be  subject  to  sale  on  execution,  and  a  further 
■tatute.  Rev.  Codes,  iSS,  §  66,  stating  that 
the  term  '"real  estate,"  as  used  in  the  former 
let,  should  be  construed  to  include  all  estate 
and  interests  in  lands,  tenements,  and  bere- 
dilamenta.  The  court  remarked  that  where 
parties  have  bound  themselves  by  agree- 
ment to  convey  land  and  to  pay  for  it, 
equity  recognizes  an  interest  in  the  land  as 
already  in  the  purchaser,  and  that  the  case 
is  stronger  when  the  purchaser  has  actually 
paid  in  whole  or  in  part;  and  that  in  either 
case  the  interest  of  the  purchaser  may  be 
Bold  on  execution,  upon  the  principle  that 
(he  vendor  is  to  be  regarded  aa  seised  in 
equity  to  the  use  of  the  purchaser.  The 
court  further  stated  that  it  no  money  had 
liacn  paid,  and  if  the  person  who  may  be- 
come the  purchaser  is  not  actually  under 
any  obligation  to  pay,  then  there  ia  no 
seisin  in  the  seller,  even  in  equity,  to  the 
purchaser'a  use,  and  there  is  no  interest 
in  the  land  in  him,  which  is  liable  to  sale 
on  execution. 

And  so  in  First  Xat.  Batik  v.  Louue, 
the  court  holds  that  the  equitable  inteiest 
of  a  vendee  of  real  estate,  who  was  in  poS' 
session  and  bad  made  part  payment,  waa  a 
vested  interest,  within  the  meaning  of  the 
statutes  making  vested  interests  subject  to 
a  judgment  lien  from  the  date  of  the  rendi- 
tion thereof. 

A  judgment  binds  the  e(|Uitable  interest 
in  lands  existing  at  the  time  of  the  judg- 
ment, of  one  who  has  purchased  land  under 
a  contract  of  sale,  taken  possession,  and 
paid  part  of  the  purchase  price.  Catltn  v. 
Robbeon,  2  Watts,  373;  Richter  v.  Selin,  8 
Serg.  &  R.  425;  Auwerter  v.  Mathiot,  9 
Serg.  t.  R.  3B7 ;  Lynch  v.  Dearth,  2  Penr, 
*  W.  Ill;  Foster's  Appeal,  3  Pa.  79;  Rus- 
sell's Appeal,  15  Pa-  319. 

tn  Vierheller's  Appeal,  24  Pa.  105,  62 
I.R.A.19I5B. 


Am.  Dec.  365,  it  was  held  that  a  judgment 
against  a  vendee  holding  a  contract  of  sale 
binds  his  interest,  but  nothing  beyond. 

So,  in  Texas  it  is  held  that  tlie  interest  of 
a  purchaser  in  possession  under  a  bond  for 
title  is  subject  to  execution.  Mooring  v. 
McBride,  62  Tex.  300;  .Matula  v.  Lane,  — 
Tex.  Civ.  App.  — ,  50  S.  W.  112. 

In  Davis  v.  Vass,  47  W.  Va.  811,  35  S.  K.  , 
826,  it  was  held  that  where  land  was  sold 
on  contract,  possession  taken,  and  part  pay- 
ment made,  and  the  ccoltract  later  was  re- 
scinded and  a  new  contract  made  In  favor  of 
the  wife  of  the  original  purchaser,  credit  be- 
ing given  for  the  payment  by  the  husband, 
the  interest  of  the  husband  was  subject  to  a 
judgment  entered  against  him  while  In  pos- 
session under  the  contract. 

In  Grey -Coat  Hospital  v.  \\'eatminster 
Improv.  Comrs.  1  De  G.  &  J.  531,  20  L.  .1. 
Ch.  N.  S.  R43,  3  Jur.  X.  S.  188,  6  Week. 
Rep.  120,  it  was  held  that  under  a  statute 
making  a  registered  judjcmcnt  a  direct 
charge  upon  an  estate,  whether  legal  or 
equitable,  which  a  debtor  had  in  land,  the 
interest  of  one  who  purchased  under  a  con- 
tract, accepted  the  title,  went  into  posses- 
sion, and  paid  part  of  the  purchase  price, 
was  liable  to  the  judgment,  subject  only  to 
vendor's  lien  for  purchase  money. 


.  Full  paffment. 


Probablv,    i 

statut 


,   by   vi 
■■,  the 


i    of 


of  the  vendee  under  an  e.tecutory  contract 
who  has  paid  the  purchase  price  in  full,  is 
now  subject  to  the  lien  of  a  judgment  and 
liable  to  seizure  and  sale  under  execution. 
This  is,  of  course,  sustained  a  fortiori  by 
all  the  cases  cited  in  supra,  I.  b,  holding 
that  even  the  interest  of  a  purchaser  who 
has  paid  only  part  of  the  purchase  price 
ia  so  subject;  and  some  of  the  cases  cited 
in  that  subdivision  as  holding  that  the 
interest  is  not  ao  subject  when  only  part 
of  the  purchase  price  is  paid  concede  or 
assume  that  it  Ix^^omee  subject  as  aoon  as 
the  equitable  right  of  a  purchaser  has  be- 
come perfected  by  full  payment. 

In  Evins  v.  Sandefur- Julian  Co.  81   Ark. 
70,  98  S.  W.  077,  it  was  held  that  the  inter- 
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actachiuenta,  or  other  liens,  obtained 
tlirough  legal  procoedings  against  a  person 
who  is  insolvent,  at  any  time  within  four 
months  prior  to  the  tlliiig  of  a  petition  in 
baDkruptcy  against  him,  eball  be  deemed 
null  and  void  in  oase  he  is  adjudged  a  bank- 
rupt, and  the  property  affected  by  the  levy, 
judgment,  attachment,  or  other  lien  shall 
liu  deemed  -wholly  discharged  and  released 
from  the  same,  and  shall  pass  to  the  trus- 
tee as  a  part  of  the  estate  of  the  bankrupt, 
unless  the  court  shall,  on  due  notice,  order 
that  the  right  under  such  levy,  judgment, 
attachment,  or  other  lien  shall  be  preserved 
for  the  benefit  of  the  estate." 

In  detcrminiug  whether  a  judgment  is  a 
Hen,  when  the  above  section  is  to  be  ap- 
plied, the  law  of  the  state  where  the  judg- 


ment was  rendered  controls.  This  requires 
then  an  examination  of  tvro  eectiona  of  the 
General  Code  relatini;  to  executions  and 
judgment   liens  against  property: 

"Section  l],Co5.  Lands  and  tenements,  in- 
cluding vested  interests  therein,  permanent 
leasehold  estates  renewable  forever,  and 
goods  and  chattels,  not  exempt  by  law, 
shall  be  subject  to  tlie  payment  of  debts, 
and  liable  to  be  taken  on  execution  and  aold 
as  hereinafter   provided. 

"Section  ll,6oQ.  Such  lands  and  .tene- 
ments within  the  county  where  the  judg- 
ment is  entered  shall  be  bound  for  its  sat- 
isfaction from  the  iirst  day  of  the  term 
at  which  it  is  rendered,  except  that,  judg- 
ment by  confession  and  judgments  rendered 
at  the  same  term  at  which  the  action  is  bc- 


est  of  a  vendee  under  an  oral  contract  for 
exchange  of  property,  the  vendee  having 
taken  possession  and  made  improvements 
upon  the  property  for  which  he  traded,  so 
as  to  be  entitled  to  specific  performance, 
was  subject  to  sale  and  seizure  under  execu- 
tion, under  a  statute  declaring  all  real 
estate  subject  to  execution,  where  of  defend- 
ant or  any  person  for  him  is  seised  "in  law 

And  in  Pitts  v.  McWhorter,  3  Ga,  5,  40  Am. 
Dec.  405,  the  court  held  that  a  purchaser 
with  bond  for  title  had  a  le^al  estate  which 
was  subject  to  sale  under  execution  where 
he  had  paid  all  the  consideration,  if  not 
under  2T  Hen.  VIII.,  commonly  called  the 
statute  of  uses,  yet  imder  %  10  of  2B  Charles 
II.  chap.  3  (expressly  adopted  in  Georgia), 
making  trust  estates  liable  to  the  satisfac- 
tion of  debts  by  execution. 

In  Adams  v.  Cauthen,  113  Ga.  1I0«,  39  S. 
E.  479,  it  was  held  that  where  land  was 
sold,  and  three  promissory  notes  payable 
to  bearer  were  given  for  the  purchase  money, 
the  vendee  receiving  bond  for  title,  and  the 
vendor  reserving  title  in  himself,  and  two 
ot  the  notes  were  paid  off,  and  the  other 
transferred  without  indorsement  or  guar- 
anty, and  without  any  transfer  of  title  to 
the  land  to  the  transferee,  that  this  operated 
as  a  payment  of  the  purchase  money,  that 
the  vendor  ceased  to  hold  any  interest  in 
the  land,  the  vendee's  equity  becoming  com- 
plete, and  that  the  land  was  subject  to  levy 
and  sale  at  the  instance  of  any  transferee 
of  the  unpaid  note.  The  court  further  stated 
that,  while  such  transferee's  claim  could 
not  be  enforced  as  for  purchase  mouey,  he 
did  occupy  the  position  of  a  creditor  of  the 

So,  in  Thompson  v.  Wheatly,  a  Smedes  Jt 
M.  499,  it  was  held  that  a  contract  pur- 
chaser of  land  who  was  in  possession,  had 
bond  for  title,  and  had  made  full  payment 
of  the  purchase  price,  had  an  equitable 
title  to  the  land  which  was  subject  to  sale 
under  execution,  under  the  statute  Howard 
A,  H.  349,  g  29.  providing  that  "estates  of 
every  kind  holden  or  possessed  in  trust, 
shall  be  subject  to  like  debts  and  charges 
of  the  persons  to  whose  use,  or  to  whoae 
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benefit  they  were  or  shall  be  reapectively 
holden  or  possessed,  as  they  would  have 
been  Hiibjeot  to,  if  those  persons  had  owned 
the  nice  interest  in  the  things  holden  or 
posseased  as  they  own  or  shall  own  in  the 
uses  or  trusts  thereof."  Hie  court,  however, 
expressly  limited  its  decision  to  a  case  in 
which  the  whole  purchase  money  had  been 
paid  at  the  time  of  the  sheriff's  sale,  and 
reserved  its  opinion  as  to  whether  an  e-xecu- 
tion  sale  would  be  good  where  only  part  oi 
the  purchase  money  had  been  paid. 

And  it  was  expressly  held  in  Neef  v. 
Seely,  48  Mo.  209,  that  where  lani  was 
sold  under  verbal  contract  and  the  purchaser 
took  possession,  paid  the  pnrcbase  money, 
made  valuable  improvements,  but  did  not 
receive  a  deed  therefor,  the  purchaser  had 
such  an   interi-st  as   was  subject  to  a  sale 

See  also  Brant  v.  Robertson,  10  Mo.  129. 
supra.  I.  b. 

As  Bubsequentlj'  shown,  although  there 
was  some  apparent  ambiguity  in  Uie  cases. 
it  was  settled  in  New  York,  prior  to  the 
adoption  of  the  Revised  Statute,  that  the 
interest  of  a  purchaser  under  an  executory 
contract,  who  had  paid  the  full  purchase 
price,  was  subject  to  execution.  That  rnle, 
however,  was  changed  by  the  provision  of 
§  4  of  the  Revised  Statute,  to  the  effect 
that  the  interest  of  a  person  holding  under 
such  an  agreement  is  not  bound  by  tha 
docketing  of  any  judgment  or  deereo,  nor 
can  it  be  sold  upon  execution.  The  follow- 
ing cases  were  decided  under  that  statute: 
Brewster  v.  Power,  10  Paige,  664 ;  Boughton 
v.  Bank  of  Orleans,  2  Barb.  Ch.  458;  GrifGn 
V.  Spencer,  8  Hill,  525;  Grosvenor  v.  Allen, 
B  Paige,  74;  Ellsworth  v.  Cuyler,  9  Paige, 
418;  Bigelow  v.  Finch,  17  Barb.  3B4;  Bales 
v.  Lidgerwood  Mfg.  Co.  51  Hun,  844,  22 
N.  Y.  S.  R.  395,  4  N.  Y.  Supp.  524. 

Tn  some  of  these  coses,  the  purchase  price 
hod  not  been  paid  in  full. 

Even  under  the  statute  in  force  in  New 
York  prior  to  the  Revised  Statutes,  the 
interest  of  a  purchaser  under  an  executory 
contract  was  not  bound  from  the  time  of 
docketing  the  judgment,  hut  only  from  the 
time  of  issuing  the  execution.    Jackaon  ei 
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gun,  iball  bind  such  lands  only  from  tlie 
day  on  which  such  judgments  are  rendered. 
All  other  lands,  as  well  as  goods  and  chat- 
tels of  the  debtor  shall  be  bound  from  the 
time  they  are  seized  in  execution." 

The  judgments  obtained  by  plaintiff  in 
error  against  Christy  were  rendered  in  the 
fear  1910,  tnore  than  four  months  before 
the  filing  of  the  petition  in  bankruptcy.  If 
these  judgments  became  liens  on  the  reftl 
estate  in  question  at  that  time,  tlie  lientt 
Tould  not  t>e  invalidated  by  the  provisions 
of  §  6Tf  of  the  bankruptcy  act,  supra. 

In  the  year  1910,  at  the  time  plaintiff  in 
error  obtained  the  judgments,  Christy  had 
full  poeseesitni  ol  the  real  estate  in  question, 
uacler  and  by  virtue  of  a  land  contract 
with   one   Lizzie   H.  Neff  for  the   purchase 


of  the  real  estate.  Under  the  provisions 
of  this  land  contract  the  real  estate 
was  to  be  purchased  by  Christy  for  the 
sum  of  314,500.  At  the  time  the  jud|;ments 
were  rendered  in  favor  of  plaintiff  in  error 
there  had  been  paid  on  account  tlicreof  the 
sum  of  $6,500. 

It  appears  from  the  agreed  statement  of 
facts  that  during  the  pendency  of  this  pro- 
ceeding  in  the  common  pleas  court  by  agree- 
ment of  all  the  parties  to  the  case,  the  real 
estate  was  sold  for  the  sum  of  812,000.  Out 
of  the  proceeds  of  this  sale  Lizzie  H.  Neff 
lias  paid  her  claim,  amounting  with  inter- 
est, to  more  than  39,000,  and  the  sum  of 
$500  was  paid  to  Henry  C.  Christy  to  apply 
upon  his  claim  for  exemptions.  Taxes, 
costs,   and   other   expenses   also  were   paid, 


dem.  Seelve  v.  Morse,  16  Johns.  199,  8  Am. 
Dec.  306;'  Botts  V.  Cozine,  Hoffm.  Cb.  79; 
Ellsworth  V.  Cuyler,  9  Paige,  418.  But  see 
Jadcson  ex  dem.  Cary  v.  Parker,  9  Cow.  73. 

In  Dararon  v.  Smith,  37  W.  Va.  580,  IB 
S.  E..gOT,  it  was  held  that  the  interest  of  one 
who  purchases  land  under  a  contract,  with 
bond  for  title,  and  pays  the  full  purchase 
price,  is  stUijcct  to  a  judgment,  although 
the  purchaser  assigns  the  bond  before  rendi- 
tion of  the  judgment,  the  assignment  being 
unrecorded  at  the  time  of  the  rendition  of 
the  judgment. 

But  it  has  been  expressly  held  that  the 
statutory  provision  applies  and  prevents 
the  sale  of  the  interest  of  the  purchaMf 
under  execution,  even  though  be  has  paid 
the  full  purchase  price.  Talbot  v.  Chani- 
berlin,  3  Paige,  219;  Watson  v,  I*  Row,  6 
Barb.  484. 

There  are  early  cases  holding  that  the 
interest  of  a  purchaser  under  an  executon- 
contract,  even  though  he  had  paid  the  full 
purchase  price,  was  not  subject  to  execution 
even  in  the  absence  of  an  explicit  statutory 

Srovision  like  that  in  the  Kew  York  Revised 
tatutes,  so  declaring. 

Thus,  where  a  purchaser  of  land  under 
rontract  makes  full  payment  therefor,  enters 
into  and  retains  possession,  but  has  no  other 
evidence  of  title  than  a  bond  conditioned  to 
niake  him  a  conveyance  in  due  form,  he  has 
not  Bnch  interest  as  may  bo  sold  under  ei- 
eeution,  under  a  statute  providing  that  the 
pquitable  title  or  claim  to  land  or  other 
real  estate  shall  be  made  liable  to  the  pay- 
ment of  debts  by  a  suit  in  chancery,  and 
not  otherwise.  Elmore  v.  Harris.  13  Ala. 
360;  Hogan  v.  Smith,  16  Ala.  600.  The 
Elmore  Case  was  followed  in  Collins  v. 
Doe,  33  Ala.  01,  in  which  it  does  not  ap- 
pear whether  or  not  the  purchaser  (debtor) 
had   made   full    payment    of    the    purchase 

The  rule  established  by  these  Alabama 
eases  bo  far  as  concerns  the  interest  of  a 
vendee  in  possession  who  has  paid  the  entire 
purchase  price  was  overthrown  by  a  sub- 
sequent statute.  See  Shaw  v.  Lindsey. 
no  Ala.  344,  holding,  however,  that  the 
(tatute  did  not  appiv  to  the  interest  of  an 
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debtor  whose  lands  had  been  sold 
under  a  power  in  a  mortgage  and  bought 
in  for  him  by  a  third  person,  who  was  not 
repaid  until  after  the  execution  sale. 

In  Modisett  v.  Johnson,  2  Blackf.  430. 
holding  that  the  interest  of  a  purchaser  in 
possession  of  land  under  an  executory  con- 
tract, although  he  bad  paid  the  entire  pur- 
chase price,  was  not  subject  to  be  seized 
and  sold  on  execution,  the  court  took  the 
view,  upon  the  authority  of  Jackson  ex 
dem.  Seelye  v.  Morse,  16  Johns.  199,  8 
Am.  Dec.  300,  that  the  trust  which  tile 
statute  declares  shall  be  subject  to  execu- 
tion must  arise  from  some  deed  or  con- 
veyance either  expressly  creating  a  trust 
or  giving  rise  to  a  resulting  trust. 

In  this  connection,  however,  it  is  to  be 
noted  that  the  decision  in  the  Jackson 
Case  was  merely  to  the  effect  that  the 
interest  of  the  purchaser  was  not  subject  to 
the  lien  of  a  judgment,  and  that  at  the 
time  the  execution  was  issued  he  had  no 
interest,  the  property,  at  his  instance, 
having  in  the  meantime  been  conveyed  to 
a  third  person  to  whom  he  was  indebted. 
It  is  expressly  held  or  recognized  in  other 
New  York  cases  that,  prior  to  the  Revised 
Statute  providing  otherwise,  the  interest  of 
the  purchaser  in  possession  who  had  paid 
the  full  purchase  price  was  subject  to  exe- 
cution, Jackson  ex  dem.  Stone  v.  Scott. 
18  Johns.  94;  Talbot  v.  Chamberlin,  3 
Paige,  219. 

The  view,  adopted  in  the  Modisett  Case 
was  approved  and  adhered  to  in  the  subse- 
quent case  of  Orth  v.  Jennings,  8  Blackf. 
421,  holding  that  a  purchaser  in  possession 
under  an  executory  contract,  although  he 
bad  paid  the  full  purchase  price,  had  no 
interest  which  was  subject  to  the  lien  of 
a  judgment  or  execution,  under  the  Revised 
Statute  which  continued  the  provision  of 
the  statute  of  frauds  under  which  the 
Modisett  t.'ase  was  decided,  to  the  effect 
that  real  estate  held  in  trust  shall  be  liable 
to  all  judgments  and  executions  against 
the  ceifut  que  trutt,  and  enacted  that  the 
interest  of  persons  holding  contracts  for  the 
purchase  of  lands  shall  not  be  bound  by  the 
rendition   of   any   judgment,   and   whenever 
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and  the  balaoce,  amounting  to  31,886.73,  in 
in  the  hands  of  the  trustee  of  the  estate  of 
Henry  C.  Christy,  bankrupt,  subject  to  thu 
linal  determination  of  this  ease.  By  agree- 
ment, the  fund  arising  from  the  sale  of  the 
property  "as  subslituted  for,  and  instead 
of,  the  property,  and  the  rights  of  the  par- 
ties thereto  were  transferred  to  said  fund 
without  prejudicing  in  any  way  their  re- 
spective claims. 

Section  11,655,  Ueneral  Code,  was  former- 
ly g  5374,  Revised  Statutes,  but  the  words 
"including  vested  intereats  therein"  were 
not  in  the  section  us  originally  enacted. 
They  were  added  by  the  amendment  of  1880. 
Tliis  section,  as  it  stjxid  before  the  amend- 
ment, was  before  this  court  in  a,  number  of 
cases,  and  it  was  the  holding  of  the  court 

execution  shall  liave  been  issued  on  such 
judgment  and  returned  unsatisfied,  the 
parties  issuing  out  such  executions  may 
Hie  their  bills  in  chancery. 

Tlie  doctrine  of  the  Modisett  Case  was 
also  followed  in  Doe  ex  dem.  Cooper  v. 
Cutshall,  1  Ind.  246,  and  Davis  v.  Cumber- 
land, S  Ind.  380,  holding  that  the  interest 
of  a  purchaser  under  an  executory  contract 
was  not  subject  to  the  lien  of  a  judgment; 
and  in  ijtate  Ranic  v.  Macy,  4  Ind.  362, 
and  Hutchins  v.  Hanna,  S  Ind.  533,  hold- 
ing that  such  interest  was  not  subject  to 
execution.  It  would  appear  from  the  b(  ' 
ment  of  facts  in  the  three  cases  last  c 
that  the  purchase  price  had  not  been  paid 
in  full,  hut  as  there  is  no  intimation  that 
that  fact  limited  the  decision,  it  would 
seem  to  be  immaterial  in  view  of  tlie  doc- 
trine of  the  Modisett  Case. 

The  doctrine  of  the  Modisett  Case  was 
also  followed  in  Gentry  v.  Allison,  20  Ind. 
481,  and  Jeffries  v.  Kherbum,  21  Ind.  112, 
denying  that  the  interest  of  the  purchaser 
was'  subject  to  the  lien  of  a  judgment  or  to 
execution,  even  after  the  enactment  of  a 
statute  declaring  that  land,  or  any  estate 
or  interest  therein,  holden  by  anyone  in 
trust  for  or  to  the  use  of  another,  shall  be 
liable  to  be  sold  on  execution.  As  pointed 
out  in  Bates  v.  Spooner,  45  Ind.  489,  the 
courts  in  those  eases  did  not  advert  to  the 
statute.  In  the  Bates  Case  it  was  not 
neeessarv  to  pass  upon  the  question. 

The  doctrine  of  the  Modisett  Case  was 
again  followed  in  Evans  v.  Keeny,  81  Ind. 
532,  holding  that  a  judgment  against  a 
purchaser  of  real  entate,  having  no  con- 
veyance, is  not  in  the  absence  of'  fraud, 
a  lien  upon  the  real  estate,  and  that  a  sale 
under  execution  issued  tliercon  vests  no 
right  in  the  purchaser.  In  this  case  it 
appears  that  only  part  of  the  purchase 
price  has  l>een  paid,  although  apparently 
no  importance  is  attached  to  that  fact. 
There  is  no  reference  to  the  statute  referred 
to  in  the  Bates  Case. 

The  view  taken  in  the  Modisett  Case, 
that  the  statutes  in  relation  to  trusts  did 
not  subject  the  interest  of  a  purchaser 
under  an  executory  contract  to  execution, 
L.r>.A.ini5B. 


that   an   equity   could   not   be   levied   upon 

and  sold  to  pay  debts,  and  that  a  judgment 
did  not  create  a  lien  upon  an  equity.  These 
cases  are  cited  by  counsel  in  their  briefs  as 
throwing  light  upon  the  question  arising 
here  under  the  statute  as  amended.  Manlev 
V.  Hunt,  1  Ohio,  2S7-,  Haynes  v.  Baker,  5 
Ohio  St.  234;  Baird  v.  Kirtland.  8  Olilo, 
21;  Gorreil  v.  Kelsey.  40  Ohio  St.  117; 
Schuler  v.  Miller,  45  Ohio  St.  325,  13  S.  E. 
275. 

Were  it  not  for  the  fact  that  there  has 
been  a  considerable  and  substantial  change, 
as  we  regard  it,  in  the  statute,  those  eases, 
of  course,  would  be  helpful  to  us  here.  It 
is  to  be  presumed  that  the  legislature,  in 
adopting  the  present  form  of  the  statute, 
did  so  with  full  knowledge  .of  the  deciaious 

for  the  reason  that  those  statutes  contem- 
plated direct  trusts  raised  by  conveyance,  or 
resulting  trusts  upon  a  conveyance,  and  did 
not  embrace  trusts  articled  or  covenanted 
to  be  raised,  was  also  adopted  in  Buford  v. 
Buford,  1  Bibb,  305,  holding  that  the  acts 
subjecting  ''lands"  to  the  payment  of  del>ts 
did  not  reach  a  mere  equitable  interest  of 
an  assignee  of  a  bond  for  a  conveyance  of 
land.  Allen  v.  ISanders,  2  Bibb,  94,  and 
Shute  v.  Harder.  1  Yerg.  3,  24  Am.  Dec. 
427.  It  does  not  appear  in  those  cases 
whether  all  or  any  part  of  the  purchase 
price  bad  been  paid,  but  the  fact  in  that 
respect  would  seem  to  he  immaterial  in  view 
of  grounds  upon  which  the  decisions  deny- 
ing that  the  purchaser  had  any  interest 
subject  to  execution  rested. 
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If  the  circumstances  arc  otherwise  such 
as  to  subject  the  interest  of  a  purchaser 
under  an  executory  contract  to  the  lien  of 
a  judgment  or  to  an  execution  under  the 
local  law,  it  would  seem  that  that  result 
would  not  he  prevented  by  the  fact  that 
the  contract  is  oral,  if  there  has  been  such 
part  performance  as  to  take  the  contract 
out  of  the  statute  of  frauds  and  entitle  the 
purchaser  to  specific  performance,  assum- 
ing, of  course,  that  the  local  law  docs  not. 
as  in  the  case  of  Goldman  v.  Dent,  102  Ga. 
0,  29  S.  £.  138  (supra,  I.  h),  make  some 
particular  form  of  written  contract  essen- 
tial. 

And  so  the  loca!  rule  that  the  purchaser's 
interest  under  an  executory  contract  is  sub- 
ject to  the  lien  of  a  judgment  or  to  execu- 
tion has  been  applied  to  oral  contracts 
where  there  was  such  part  performance  as 
to  take  them  out  of  the  statute  of  frauds 
and   entitle   the   purchaser   to   a   decree   of 

riciflc   performance.      Evins   v.    Randefur- 
lian  Co.  81  Ark.  70,  08  S.  W.  877 ;  Band 
Garner,   75   Iowa.  311.   3B   N.   W.   515; 
Neef   V,   Seely,   40   Mo.   209;    Auwcrter   v. 
Mathiot.  9  Serg.  &  R.  397;   Pugh  v.  Good, 
3  Watta  t  S.  5C.  37  Am.  Dec.  534. 

And  see  Shanks  v.  Simon,  57  Kan.  385, 
46  Pac.  774   linfra,  II.).  as  to  the  attach- 
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of  this  court  bearing  upon  the  statute  aa 
origintUy  enacted.  It  knew  tliat  the  provi- 
•ions  of  S§  5374  and  6375,  Bevised  Statutes, 
which  bound  "lands  and  teneinenta"  (or  the 
satisfaction  of  judgments,  were  applicable 
to  legal  interests  onlj.  It  cannot  be 
claimed,  then,  that  the  words  "Including 
Tested  interests  tlierein"  were  inserted  with- 
out  purpose  or  design.  The  same  construc- 
tion cannot  prevail  wlien  there  has  been  a 
Hubstantial  change  in  tlie  law.  To  give  to 
the  amended  statute  here  the  sanie  construc- 
tion &B  was  given  it  in  its  original  form 
would  not,  we  think,  conform  to  the  mani- 
fcot  intent  of  tlie  legislature.  Obviously 
the  additional  words  were  inserti-d  to  ex- 
leDd  the  operation  of  the  statute  and  make 
a   judgment  binding  upon  certain  interests 

ment  of  the  interest  of  a  purchaser  under  an 
oral   agreement. 

The  decision  in  Powell  v.  Bell,  81  Va. 
228,  denying  the  right  to  enforce  tlie  judg- 
ment against  the  property,  was  not  upon 
the  ground  that  the  contract  was  oral,  al- 
though tliat  was  the  fact,  but  upon  the 
ground  that  there  had  been  a  bona  fide  i 
«ignment  of  the  vendee's  interest  prior 
the  judgment. 

But  unless  there  has  been  such  a  part 
pM-formance  on  the  part  of  the  purchaser 
under  the  oral  contract  as  to  tal;e  the  con- 
tract out  of  the  statute  of  frauds,  it  seems 
that  his  interest  is  not  subject  to  the  lien 
of  the  judgment  or  ex<<;ntion,  even  though 
nnder  the  local  rule  it  would  he  so  subject 
if  the  contract  were  in  writinp. 

Thus,  in  Merchant's  Nat.  Bank  v.  Euetis, 
8  Tex.  Civ,  App.  3S0,  28  S.  W.  227,  the 
court,  after  deciding  that  the  taking  of 
possession  under  an  oral  contract  for  the 
purchase  of  land,  and  the  part  payment  of 
the  purchase  price,  did  not  create  an  inter- 
est  in  land  which  is  subject  to  execntion, 
remarked  that,  even  possession  and  payment 
of  the  purchase  money  in  full,  without  evi- 
dence of  the  making  of  valuable  impi-ove- 
ments,  would  not  be  sufficient  to  confer  such 
a  title  upon  the  contract  purcliaser  as  would 
be  subject  to  levy  upon  execution. 

So,  the  interest  of  a,  purchaser  of  laud 
under  a  parol  contract  of  purchase,  made  in 
consideration  of  performance  of  labor,  is 
not  subject  to  sale  under  execution.  Le 
Gierse  v.  Getzendaner.  2  Posey,  Unrep. 
Cas.   (Tex.)   380, 

In  Patterson  v.  Bodenhamer.  31  N.  C. 
(9  Ired.  I^)  B8,  it  was  held  timt  the  pur- 
chaser of  land  under  a  parol  contract  condi- 
tioned upon  the  building  of  a  house  thereon 
had  no  interest  in  land  which  was  sub- 
ject to  execution,  where  he  was  not  in  pos- 
seesion  and  had  not  complied  with  the 
terms  of  the  contract. 


in  land  to  which  foi'mcrly  the  provisions  of 
the  statute  did  not  apply  under  the  ruling 
of  this  court.  If  the  provisions  of  S  ll.B-'iS, 
General  Code,  apply  to  legal  interests  only, 
the  insertion  of  the  words  "including  vest- 
ed  interests   therein"   would  serve  no   plir- 

A  vendee  in  the  possession  of  land  under 
a  contract  for  its  future  conveyance  to  him 
has  an  equitable  interest  in  the  land.  Jae- 
ger V.  Hardy,  48  Ohio  St  335,  37  N.  K.  303 1 
Coggshall  v.  Murine  Bank  Co.  63  Ohio  St. 
88,  57  N.  E.  1086. 

An  equitable  interest,  as  well  as  a  legal 
interest,  in  real  estate,  may  be  a  vested  one. 
"An  estate  is  vested  in  interest  when  there 
is  a  present  flied  right  of  future  enjoyment, 

is  subject  to  execution.  Provident  Life  ft 
T.  Co.  V.  Mills,  91  Fed.  435.  It  was  so  held 
even  upon  the  assumption  that  in  general 
under  the  local  statute  ( VVashington )  an 
equitable  interest  of  the  debtor  in  real  prop- 
erty is  subject  to  levy. 

Where  one  has  not  accepted  an  offer 
(or  the  sale  of  real  estate  open  for  accept- 
ance for  a  definite  period,  conditioned  up- 
on the  payment  of  rent  by  the  lessee  of  the 
E remises  and  the  insuring  of  the  property 
>r  the  vendor's  beneiit  by  the  vendee,  be- 
cause of  noncompliance  witli  the  condition 
to  insure,  and  because  the  rent  has  not 
been  paid  by  the  lessee,  not  being  in  pos- 
session or  having  paid  any  money,  he  has 
no  interest  which  can  be  sold  under  execu- 
tion. Cbadliourne  v.  Stockton  Sav.  £  L. 
Soc.  4  Cai,  llnrq>.  535,  36  Pac.  127. 

In  Chadboume  v.  Stockton  Sav.  &  L,  Soc. 
supra,  it  was  unnecessary  to  decide  whether 
a  mere  oiler  to  sell  land  while  it  is  unac- 
cepted constitutes  an  interest  in  land  which 
will  pass  under  an  e:iccution  sale,  as  the 
conditions  necessary  to  keep  the  offer  open 
had  not  been  complied  with  at  the  time  of 
the  sale. 

In  Dangherty  v.  Cox,  13  Tex.  20n,  it  was 
held  that  the  interest  of  a  purchaser  of 
undesignated  land  which  was  to  be  selected 
from  a  large  tract,  with  bond  for  title  con- 
ditioned upon  the  conveyance  of  another 
tract  of  land  which  constituted  the  con- 
sideration   for    the    contract,    was    not    an 

under  Hartley's  Digest,  art.  1345,  providing 
that  when  a  sale  has  been  made  and  the 
terms  thereof  complied  with,  the  sheriff  or 
other  proper  officers  should  execute  and 
deliver  to  the  purchasers  a  conveyance  of 
all  the  right  of  title,  interest,  aiid  claim 
which  the  defendant  in  execution  had  in 
and  to  the  property  sold,  where  the  pur- 
chaser did  not  select  the  land,  and  did  not 
convey  the  other  tract  to  the  vendor. 


e.  Option. 

One  having  an  option  to  purchase  real 
estate  has  not,  before  the  exercise  of  the 
option,  anv  interest  in  the  real  estate  that 
l..R.A.H)15B. 


f.  Effect  of  reitcliuttini  a 


a  lien  of  attach- 


Even  though  the  interest  of  the  piu'chai 


■lU'chas^ 
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and  an  estate  ib  contingent  when  a  right  of 
enjoyment  is  to  accrue  on  an  event,  wliich 
is  dubious  and  uncertain. "  Strode  v.  Mc- 
Cormick,  ]58  III.  142,  41  X.  E.  lOUl. 

Christy  «as  in  the  poaseaaion  o(  the  rt-al 
estate  under  a  contract  of  purchase.  His 
interest  was  not  a  cimtingent  one,  but  a 
vested  interest.  There  was  a  recognition  of 
this  tact  when  the  property  was  sold  by 
agreement  of  all  the  parties  in  interest,  in- 
cluding the  holder  of  the  legal  estate,  and 
the  proceeds,  after  the  payment  of  the  bal- 
ance due  under  the  contract,  were  turned 
over  to  Christy's  trustee. 

The  ease  of  National  Bank  v.  Tennessee 


Coal,  Iron  4  R.  Co.  32  Ohio  St.  504,  57  K. 
E.  450,  bears  upon  the  question  involved 
here.    The  court  uses  this  language; 

"Tlie  statute  was  amended  in  1880,  §  5374 
[g  11,635,  Gen.  Code],  so  as  to  make  'lands 
and  tenements,  including  vested  interests 
therein,'  subject  to  levy  and  saie  for  tlio 
payment  of  debts.  Manifestly  the  interest 
which  Mr.  Patton  retained  in  the  surplus 
of  the  value  of  the  real  estate  over  and 
above  the  amount  required  to  pay  his  note, 
and  which  was  to  be  retumo<l  to  him  by  the 
terms  of  the  instrnment,  was  ■  vested  in- 
terest, and  therefore  subject  to  'evy  and 
sale  to  pay  his  debts.     By  the  next  8  6375 


under  an  executory  contract  would  other- 
wise be  subject  to  the  lien  of  a  judgment 
or  to  seizure  and  sale  on  execution,  a  prior 
rescission  of  the  contract  in  good  faith, 
without  intent  to  defraud  creditors,  wilt 
prevent  the  lien  of  the  judgment  or  execu- 
tion from  attaching.  -Ailexander  v.  Tarns, 
13  ni.  221  (contract  rescinded  by  mutual 
cmsoit  after  the  purehaaer  bad  failed  to 
comptv  with  his  contract)  ;  Welsh  v.  Rich- 
ards, 41  Mich.  593,  2  N.  W.  920;  Raftens- 
berger  v.  Cullison,  28  Pa.  428  (oral  re- 
<<cisHion);  Barton  v.  Rushton,  4  Dcsauss. 
Eq.  373  (mutual  rescission  upon  failure  of 
purchaser  to  comply  with  conditions  of 
bond  as  to  time  of  payment). 

So,  in  Wengert  v.  "Zimmerman,  33  Pa. 
,108,  affirming  31  Pa.  401,  it  was  held  that 
where  the  contract  purchaser  of  land 
neglected  to  pay  the  purchase  money,  or 
to  assert  his  equities  when  sued  for  tbe 
possession,  and  attorned  to  the  vendor  as 
tenant,  he  had  no  interest  which  was  sub- 
ject to  execution  against  him. 

But  the  rescission  of  a  contract  by  the 
vendor  and  purchaser  after  a  judgment 
against  the  latter,  but  before  a  levy,  will 
not  deleat  the  lien  of  the  judgment.  Stew- 
art V.  Berrv,  84  Ga.  177,  10  S.  E.  (101. 

In  Davis' V.  VasB.  47  W.  Va,  811,  35  S. 
E,  826,  it  was  held  that,  although  a  con- 
.   rescinded    after   possession    had 


a  judgment  rendered  against  him  while  in 
possession  under  the  contract.  In  this  case, 
however,  the  rescission  was  for  the  purpose 
of  defrauding  the  purchaser's  creditors,  and 
with  the  view  of  a  resale  to  his  wife,  who 
was  allowed  the  benefit  of  the  payments  he 
had  made. 

In  Thomasnen  v.  DeGoev.  133  Iowa,  278, 
lift  Am.  St.  Rep.  005,  110  V.  \V.  581,  it  was 
held  that  where  a  levy  was  made  upon  an 
equity  in  land  held  by  a  debtor  under  a 
contract,  he  having  made  part  payment  and 
having  taken  possession,  the  seller  and  pur- 
chaser could  not,  by  mutual  subsequent 
agreement,  wipe  out  the  contract  and  de- 
feat the  levy,  as  otherwise  an  easy  and  ef- 
fective avenue  to  gross  fraud  would  be  open. 
The  court  observed  that  it  there  had  been 
L.R.A.1916B. 


Mie. 

in  Nelson  v.  Turner,  97  Va.  54,  33  S.  E. 
300,  it  was  Jield  that  the  interest  of  a  eon- 
tract  purchaser  of  land  was  not  subject  to 
a  prior  judgment  agaiiist  the  purchaser 
where  the  contract  was  subsequently  re- 
scinded by  order  of  court,  whether  upon 
the  (fround  of  the  vendor's  fraud  or  tbe 
failure  of  the  purchaser  to  comply  with  his 

In  First  State  Bank  v.  Havden,  121  Minn. 
45,  140  N.  W.  132.  tbe  court,  without  con- 
sidering the  question  whetlier  a  statutory 
notice  of  cancelation,  if  effective  t«  termi- 
nate the  rights  of  vendee,  would  also  termi- 
nate the  lien  of  a  judgment  which  bad  pre- 
viously attached  to  the  vendee's  interests, 
held  that  the  notice  was  ineffectual  because 
of  nonpayment  of  a  tax  by  the  vendor. 

In  Prater  v.  Pritchard,  6  Iji,  Ann.  720, 
it  was  held  that  the  rights  of  execution 
creditors  could  not  be  defeated  by  an  under- 
standing between  the  execution  debtor  and 
his  vendors  that  a  small  balance  should 
remain  unpaid,  and  that,  upon  payment  of 
the  balance,  the  execution  creditor  could  ac- 
quire the  right  to  subject  the  land  in  con- 
troversy to  his  execution. 

In  Salisburv  v.  La  Fitte,  —  Colo.  — ,  141 
Pac.  484,  it  was  held  that  under  a  statnte 
subjecting  to  execution  all  interests  of  the 
defendant  or  any  person  to  his  use  held  or 
claimed  by  virtue  of  any  deed,  bond,  cove- 
nant, or  othenvisc  for  a 'convey encc,  the  in- 
terest of  a  purchaser  under  a  contract  for 
sale  providing  for  payment  in  instalments 
was  subject  to  execution  issued  after  an  un- 
recorded assignment  of  the  contract,  of 
which  the  creditor  had  no  notice.  And  to 
the  same  effect  is  Damron  v.  Smith,  37  W. 
Va.  580,  16  S.  E.  807.  where  the  aRsignment 
of  the  bond  for  title  was  made  before  the 
rendition  of  the  jud^ient,  hut  was  not  re- 
corded at  that  time. 

But  in  Powell  v.  Bell,  8]  Va,  222,  it  waa 
held  that  a  debtor's  equitable  claim  under 
an  executory  verbal  contract  of  purchase,  n 
part  of  the  purchase  price  having  been  paidi 
which  claim  he  had  parted  witii'by  a  like 
parol  contract  for  a  valuable  consideratian 
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[J  11,B5S,  Gen.  Ci>de],  It  ia  provided  that 
'sudi  lands  and  tenements,  within  the  coun- 
ty vhere  the  judgment  is  entered,  ehall  be 
bound  for  the  satiafaction  thereof  from  the 
first  day  of  the  term  at  which  judgment  is 
rendered.'  'Such  lauds  and  tenements,'  in 
this  section,  embraces  the  same  aa  *  Ian  da 
and  tenements,  including  vested  interests 
therein,'  in  the  preceding  section.  It  ia 
therefore  clear  that  the  judgment  in  ques- 
tion became  a  lien  upon  tlie  vested  interest 
of  Mr.  Patton  in  the  laniia  covcreJ  1>y  this 
instrument,  from  the  Ist  dav  of  tlie  April 
tprm,  18B4,  of  the  court  of  common  pleas,— 
that  is,  April   7,   18B4,— and   that   tlie  lien 


of  the  judgment  attached,  by  relation,  un- 
der the  statute,  to  auch  vested  intereat  aa 
he  then  had  in  aaid  lands." 

This  vested  interest  of  Christy  became 
bound  for  the  satisfaction  of  the  judg- 
ments of  plaintiff  in  error  in  1910.  The 
judgment  lien  attached  then.  These  liens 
not  haviog  been  obtained  within  four 
month B  prior  to  the  filing  of  the  petition 
in  bankruptcy,  the  proviaiona  of  §  87f  of  the 
bankruptiy  do  not  apply. 

riaintiff  in  error  ia  entitled  to  the  funds 
in  the  hands  of  the  truatee,  the  same  to  be 
applied  to  the  payment  of  its  judgments 
against  Christy. 


xnd  in  good  faith,  prior  to  the  rendition  of 
a  judgment  against  him,  was  not  subject 
10  the  judgment. 

And  in  Loomia  v.  Smith,  37  Mich.  H93,  it 
nn9  held  that  land  purchased  under  a  con- 
(rai^t  of  sale  is  not  subject  to  execution  as 
property  of  the  contract  purchaser,  where, 
belore  levy,  the  purchaser  sells  his  intereats 
in  the  contract  to  another,  and  agreea  to 
assign  it  upon  payment  of  the  purchase 
price,  and  aubaequently  assigns  his  interest 
in  the  agreement  with  the  subpurchaser  to 
his  wife  for  a  bona  fide  indebtedness  due  to 
her.  See  also  Jackson  ex  dem,  Seeiye  v. 
Morse,  16  Johns.  199,  B  Am.  Dec.  300  (su- 
pra, 1.  c.),  as  to  effect  of  conveyance  to  a 
third  person  at  the  instance  of  purchaser 
after  judgment  and  before  execution. 

The  decision  in  Ellsworth  v.  Cuyler,  9 
Paige,  418,  holding  that  the  title  acquired 
by  a  bona  fide  assignee  of  the  vendee's  in- 
terest after  the  recovery  of  a  judgment 
sgainst  the  latter,  but  before  execution,  was 
not  subject  to  the  debt,  even  under  the  atat- 
nte  in  New  York  in  force  prior  to  the  Re- 
vised Statute,  was  upon  the  ground  that 
under  the  former  statute  the  equitable  in- 
tereat waa  not  bound  from  the  time  of  the 
docketing  of  the  judgment,  but  only  from 
(he  time  of  issning  the  execution.  See  New 
York  cases  cited  supra,  1.  c. 


II.  Attachment. 

The  act  that  the  intereat  of  a  purchaser 
under  an  executory  contract  is  not  subject 
to  execution  does  not  necessarily  prevent 
its  being  aubject  to  attachment  is  illua- 
trated  by  Higgins  v,  McConnell,  130  X.  Y. 
482,  2B  N.  E.  B78,  holding  that  the  intereat 
of  defendant  under  a  contract  for  the  pnr- 
disse  of  land,  upon  which  he  had  made  par- 
tial payments,  and  of  which  he  was  in 
poasesaiMi,  was  suhject  to  attachment  under 
the  Code  of  Civil  Procedure,  gg  644  and  645, 
which  provide  in  effect  that  any  interest  in 
real  property,  either  vested  or  not  vested, 
vhieh  is  capable  of  being  aliened  by  the  de- 
fendant, shall  be  subject  to  attachment. 
MttFithstandiag,  as  already  shown,  it  is 
expressly  provided  by  statute  that  such  an 
LRJLIBISB. 


intereat  shall  not  he  auhjcet  to  the  lien  of 
a  judgment  or  execution. 

One  who  made  a  parol  agreement  to  ex- 
change a  stock  of  goods  for  a  farm,  pur- 
suant to  which  a  deed  was  executed  with 
the  name  of  the  grantee  blank,  and  placed 
in  the  hands  of  a  third  person  to  be  deliv- 
ered when  the  goods  were  delivered,  was 
held  in  Shanks  v.  Simon,  DT  Kan,  385,  411 
Pac.  774,  to  have  an  attachable  interest  in 
the  farm  after  he  had  ahipped  the  goods, 
but  before  their  arrival. 

Under  the  Maine  statute  of  1H2EI,  chap. 
431,  providing  that  the  estate,  right,  title, 
and  interest  which  any  person  has  by  vir- 
tue of  a  bond  or  contract  in  writing,  to  a 
conveyance  of  real  estate  "upon  conditions 
to  be  by  him  performed,"  whether  he  be  the 
original  obligee  and  assignee  of  the  Imnd  or 
contract,  shall  be  liable  to  be  taken  by  at- 
tachment on  mesne  process  or  on  execution. 
the  interest  of  a  debtor  who  holds  a  bond 
for  the  conveyance  of  land  is  attachable, 
although  the  conditions  of  the  bond  havc 
been  performed.  U'hittier  v.  Vaughan,  27 
Me.  301;  Whitmore  v.  Woodward,  28  Me. 
392. 

Under  such  statute,  the  interest  of  one 
under  a  contract  for  the  reconveyance  to 
him  of  land  deeded  by  him  to  a  creditor  in 
settlement  of  a  debt  upon  certain  conditions 
is  aubject  to  attachment.  Stevena  t.  Le- 
grow,  19  Me.  95. 

Likewise,  the  interest  of  one  who  pur- 
chases land  imder  a  contract,  with  bond 
for  title,  pays  part  of  the  purchase  price, 
and  conveys  his  interest  to  another  in  order 
to  defraud  his  creditors,  is  aubject  to  an 
attachment  levied  after  auch  fraudulent 
transfer.    Wise  v,  Tripp,  13  Me.  9. 

But  an  attachment  made  after  a  bona 
fide  assignment  of  a  bond  for  title  ia  in- 
valid.    Lambard  v.  Pike.  .13  Me.  141. 

As  to  effect  of  assignment  on  lien  of  judg- 
ment or  execution,  see  supra,  I.  f. 

In  Jameson  v.  Head,  14  Me.  34,  It  was 
held  that  the  interest  of  a  purchaser  under 
a  contract  with  bond  for  title  was  subject 
to  the  lien  of  an  attachment  from  the  date 
of  seizure,  and  that  a  subsequent  volun- 
tary eurrendcr  of  the  bond  without  con- 
sideration could  have  no  efTect.    A*  to  effect 
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Inasmuch  aa  the  vesUd  interest  of  Chris- 
ty in  the  real  estate  heeame  bouud  for  the 
satisfa<^tion  of  the  judgmenta  of  plaintiff 
in  error  in  1910,  and  as  a  levy  was  unneces- 
sary to  perfect  tliese  judgment  liens,  the 
question  wliethpr  the  lien  acquired  by  the 
levy  made  within  four  munttia  from  tlie 
time  of  the  filing  of  tlie  petition  La  bank- 
ruptcy is  void  under  the  provisions  of  the 

of  rcBcisaion  upon  lien  of  judgment  or  execu- 
tion, see  Hupra,  I.  f. 

And  in  Xeil  v.  T.^nnuy,  42  Me.  3^2,  it  was 
held  that  the  mere  surrender  of  the  con- 
tract of  sale  of  real  property,  to  the  obligor 
after  the  debtor's  riglits  in  it  have  become 
fully  vested,  for  the  simple  reason  that  the 
holder  regards  liimself  as  unable  to  pay  the 
sum  therein  apeciflpd,  without  any  agree- 
ment or  undrrstandiu);  liavinj;  taken  place 
before,  at  the  time,  or  afterward,  touching 
the  surrender,  cannot  deprive  the  then  ex- 
istint;  creditors  of  such  debtor  of  the  right 
to  attach  such  debtor's  property  therein, 
and  to  sell  the  same,  if  of  value,  in  con- 
formity  to   law   for   tlie   payment  of   their 

But  in  French  v.  Sturdivant,  8  Me.  24ti.  i 
it  was  held  that  where  the  owner  of  land  I 
conveyed  the  premises  by  absolute  deed  to 
another,  nnd  at  the  same  time  took  back  I 
a  contract  signed  by  the  grantee  whereby  I 
the  latter  agreed  to  reconvej  the  pri 


Federal  statute  is  of  no  importance  in  the 
disposition  of  this  case. 

The  judgment  of  the  Circuit  Court  ifl  re- 
versed, and  judgment  is  here  rendered  for 
plaintiff  in  error. 


the 


a  certain  date,  there  was  no  attachable  in- 
terest in  the  contract  purchaser  after  de- 
fault in  payment. 

Tlio  vendor's  waiver  of  performance  at  the 
time  specified  in  the  contract  attaches  U>  it 
and  becomes  a  part  of  it,  and  as  audi  ia  sub- 
ject to  the  attachment.  Whitmore  v.  Wood- 
ward, 28  Me.  392,  415. 

The  atUcliracnt  of  the  interest  of  the 
obligee  in  a  bond  for  title  does  not  reach 
the  title  to  the  premises  subsequently  con- 
veyed directly  by  the  obligor  to  an  assignee 
of  the  bond  without  any  conveyance  to  the 
attachment  debtor,  under  the  Maine  statute 
providing  that  where  the  interest  which 
"any  person"  has  hv  virtue  of  a  bond  or 
contract  to  a  deed  of  conveyance  shall  have 
been  attached,  and,  during  the  existence  o< 
the  attachment,  and  before  the  same  shall 
have  been  perfected  by  proceedings  oi 
execution,  the  obligor  or  his  assignees  shal 
have  executed  a  deed  to  the  "obligee  or  hii 
assigns,"  pursuant  tn  such  bond  or  con 
tract,  the  said  attaclinient  shall  hold  Ui< 
premises  so  conveyed  as  effectually  as  i: 
the  attachment  had  been  originally  madi 
after  such  conveyance,  and  execution  may 
be  levied  thereon  as  in  other  cases  of  real 
estate  taken  on  e.xecution.  The  statute  ap- 
plies only  when  the  person  whose  riglit,  title, 
and  interest  are  attached,  and  to  whom  tho 
conveyance  is  made,  is  the  obligee  or  as- 
signee of  the  obligee;  the  person  whos*  in- 
tereat  is  attaclieil  and  to  whom  the  con- 
veyance is  made  must  be  one  and  the  same. 
Houston  V.  Jordan,  35  Me.  520, 
I-.11.A.1915B. 


Where  land  ia  sold  under  a  verbal  eon- 
tract,  the  purchaser,  upon  taking  posses- 
sion, making  full  payment  of  the  purchase 
price,  and  making  valuable  improvements 
upon  the  land,  has  an  interest  in  land  which 
is  subject  to  an  attachment.  Neef  v.  Seely, 
49  Mo,  209. 

Under  the  New  Hampshire  statute  pro- 
viding tliat  by  an  attachment  of  real  estate 
all  the  debtor's  interest  therein  is  holden. 
though  such  interest  be  a  right  to  receive 
a  conveyance  thereof  by  contract,  it  has 
been  lield  that  where  a  purchaser  of  land 
under  a  parol  contract  took  possession  and 
paid  the  full  purchase  price  by  conveyance 
of  other  land,  he  had  an  interest  which  was 
subject  to  attachment.  Johnson  v.  Bell,  SS 
X,  H.  395. 

But  in  I>odge  v.  Beattie,  01  N.  H.  10],  it 
was  held  that  one  who  made  a  contract  with 
the  owner  of  land  to  cut  and  manufacture 
lumber  at  a  mill  to  be  erected  by  the  for- 
mer, the  owner  having  the  option  to  sell 
the  land  or  buy  the  mill  after  performance 
of  the  contract  by  cutting  and  manufactur- 
ing the  lumber,  had  no  such  interest  in  land 
aa  was  subject  to  attachment  before  the 
completion  of  the  contract  for  cutting  and 
manufacturing  the  lumber  and  the  election 
uf  the  onner  to  sell  the  land,  although  the 
land  was  in  fact  sold  to  him  after  the  at- 
tachment was  made. 

Where  land  was  purchased  under  a  con- 
tract and  bond  for  title  taken  in  the  name 
of  a  third  person  who  had  no  interest  in 
the  premises,  conditioned  upon  the  payment 
of  A  certain  sum,  and  the  purchaser  entered 
into  possession,  and  made  improvementa, 
such  purchaser  had  an  interest  which  was 
subject  to  the  lien  of  an  attachment.  Woods 
V.  Scott.  14  Vt.  518. 

Thus,  ID  Iifurphy  v.  Marland,  8  Cush.  575, 
it  waa  held  that  the  equitable  interest  of 
the  holder  of  a  bond  for  deed,  who  enters 
into  possession  of  the  premises,  makes  part 
payment,  and  builds  a  house  upon  the  lirnd, 
is  not  subject  to  attachment  by  his  credi- 
tors. Tlie  terms  of  the  statute  are  not  set 
out.  The  court  said  that  "the  equitable  in- 
terest in  the  land  stipulated  to  be  conveyed, 
as  tlie  debtor  had  no  legal  interest  and  no 
equity  of  redemption  or  such  other  equi- 
table interest  as  ia  made  attachable  by  stat- 
ute, could  not  he  levied  on." 

And  in  Blackburn  v.  Clarke,  85  Tenn.  506, 
S  S.  W.  50,^,  it  was  held  that  the  equitable 
interest  of  one  holding  a  bond  for  title  for 
land  purchased  under  contract  is  not  sub- 
ject to  the  lien  of  aji  attachment. 

A.  H.  K. 
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New  trial  —  (llsa|>penFaiicc  of  evidence. 

1.  In  an  action  on  contract  for  unliqui- 
dated damages,  commenced  in  1904,  a  ver- 
dict for  defendant  was  returned  in  lOOB, 
■htTEUpou  plaintifl'  promptly  moved  for  a 

Headnotes  by  LrNCH,  J, 


new  trial.  For  reaaona  not  appearing,  ac- 
tion on  tbe  motion  was  delayed  until  1S13, 
when  a  special  judge,  then  selected  to  act 
thereon  (he  being  the  regular  judge  pre- 
aiding  when  the  case  was  tried),  awarded 
a  new  trial,  asBigning,  ae  tbe  sola  reason 
therefor,  hie  failure  to  "Snd  anything  in  the 
record  aa  to  what  the  evidence  waa  before 
the  jury."  Upon  writ  of  error,  nothing  ap- 
pears aa  to  the  character,  extent,  or  man- 
ner of  loss  of  the  evidence,  or  what  effort, 
if  any,  was  made  by  either  party  to  pre- 
serve or  restore  it.    Held,  the  ruling  on  the 

Jadgniont  —  upon  verdict. 

Z.  The  court   should    have   entered   judg- 
ment upon  tlie  verdict. 

(September  20,  1014.) 


Sale.  —  I>f(ipoi«((lDii  of  appeal,  or  motion 
for  »i»'ir  trial,  where  mithovt  fault  of 
appellant  the  record  la  lost  or  Incom- 
pleie. 


Losd  of  evidence. 

Supplementing  note,  25  L.R.A.(N.S.)  861. 

In  Cayugan  v.  Agnas,  19  Piiilippine,  37a, 
it  i*  held  that  lose  of  the  trial  record,  or 
Dt  docniuenta  and  evidence  that  are  import- 
int  for  a  proper  decision  of  the  suit,  im- 
poses the  neeeaaity  of  a  new  trial  in  order 
ihat  the  litigants  may  obtain  full  justice 
nith  respect  to  their  controverted  rights. 

In  Klliott  V.  State.  5  Okla.  Crim.  Rep. 
fi.1,  113  Pac.  213,  it  iii  held  in  the  syllabuB 
tiy  the  court  that  "when  the  record  or  por- 
linin  of  the  record  material  to  appeal  are 
!ui.<|,lacpj  through  no  fault  of  the  appel- 
Isnt,  the  trial  court  should  grant  a  new 
trial  upon  proper  showing,  in  the  Rame  man- 
ner as  the  law  provides  for  new  trials  on 
llie  ground  of  newlv  discovered  evidence." 

In  O'Donnell  v.  :ilcC'ool,  —  Wash.  — ,  142 
Pac,  1135,  it  appeared  on  motion  to  dismiss 
Uk  appeal,  that  certain  exhibits  introduced 
in  evidence  at  the  trial  were  not  attached  to 
tt*  Btateiuent  of  facts,  as  ordered  by  the 
trial  judge    and   certified    to    constitute    a 

art  of  it,  for  the  reason  that  they  were 
it  or  mislaid  in  the  clerk's  office  without 
lault  of  the  parties,  and  that  the  trial  judge 
fffusfd  to  Bubstitute  copies  thereof  suU- 
nitted  bv  appellants  or  to  pass  upon  their 
"itreotnraa;  and  it  was  held  that  the  trial 
roart  has  inherent  power  under  such  cir- 
tDmslanccs  to  supply  the  exhibits  if  it  can 
Wdojic,  and  to  order  a  hearing  upon  notice 
tn  all  parties  concerned,  to  the  end  that  it 
"la.r  be  determined  whether  the  copiea  of- 
f'ted  are  in  fact  copies  of  the  original  ex- 
liiliita  or  contain  their  material  substance. 
Actordingly,  it  waa  ordered  that  the  papers 
»n  file  be  transmitted  to  the  trial  judge  tor 
•Irtenni  nation  as  to  whether  they  were 
true  copies  of  the  exhibits,  and  that  lie 
LR.A.1915B.  23" 


certify  the  result  of  his  findings  to  the  ap- 
pellate court. 

It  has  been  held  that  a  new  trial  sought 
upon  the  ground  that  the  verdict  is  against 
the  evidence  should  not  be  denied  by  a  judge 
who  did  not  preside  at  the  trial,  upon  the 
ground  that  he  is  unable  to  determine  just 
what  evidence  was  offered  at  the  trial. 
Cocker  v.  Cocker,  56  Mo.  180.  The  court 
iollowed  tlie  principle  announced  in  Wool- 
folk  V.  Tate,  25  Mo.  597,  and  quoted  from 
the  opinion  with  approval  to  the  effect  that 
a  party  to  a  suit  ''has  the  same  right  to 
have  his  motion  for  a  new  trial  heard  and 
duly  considered  as  he  has  to  institute  or 
defend  an  action;"  that  "it  is  better  to  al- 
low a  new  trial  where  the  court  for  any 
cause  cannot  consider  the  merits  of  an  ap- 
plication for  that  purpose,  than  to  refuse 
it;  for,  by  denying  the  motion  without  giv- 
ing the  party  the  henellt  of  being  heard,  or 
of  having  his  reasons  considered,  irrepara- 
ble injury  niay  lie  done,  while,  on  the  other 
hand,  tiie  prevailing  party  in  the  verdict 
will  only  suffer  by  delay,  and  will  generally 
aecurc  anotlier  verdict  if  he  is  entitled  to 
it."  Tliese  caaes  are  followed  in  St.  Fran- 
cis Mill  Co.  V.  Sugg.  142  Mo.  304,  44  S.  W. 
24Q. 

In  Ogle  V.  Potter.  24  Jlont.  501,  62  Pac. 
920,  it  waa  held  tliat  the  fact  that  the 
referee  abscondeil  from  the  atate  without 
filing  a  transcript  of  the  testimony  taken 
before  him,  as  ordered  by  the  court,  is  not 
ground  for  a  new  trial  where  judgment  Lad 
been  previously  entered  by  the  court  upon 
the  findings  and  conclusions  of  the  referee 
after  argument  of  counsel. 


Rupplen 


mting  note   in   25   L.R.A.(N.S.) 


On  a  motion  to  strike  out  the  transcript 
on  appeal  because  it  was  incomplete,  it  ap. 
peanng  by  the  certificate  of  the  clerk  that 
the  injunction  bond  filed  in  the  case  had 
been  lost,  the  court  in  J.  M.  Radford  Grocerv 
Co.  V.  Owens,  —  Tex.  Civ.  App.  — ,  159  S, 
W.  453,  granted  the  appellant  leave  to  com- 
plete the  record   by   having   the   bond   sub- 


"ogle 


3S4 
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ERROR  U>  the  Circuit  Court  for  llorgan 
County  to  review  a  judgment  Betting 
aside  a  verdict  in  defendante'  favor  and 
granting  a  new  trial  in  an  action  brou^t 
to  recover  a  certain  amount  alleged  to  be 
due  under  a  written  agreement  between 
plsintifF  and  defendants  for  the  sale  of  land. 
Reversed. 

The  facts  arc  stated  in  the  opinion. 

Messrs.  Faulkner  &  Walker,  for  plain- 
tiff in  error: 

Where  a  case  has  been  fairlf  submitted 
to  a  jurj,  and  a  verdict  fair)}'  rendered,  it 
should  not  be  interfered  with  bf  the  court, 
unless  manifest  wrong  and  injustice  have 
been  done,  or  unless  the  verdict  is  plainly 
not  warranted  by  the  facts  proved. 

Blosser   v.   Earshbarger,   21   Qratt.   214; 

stituted  by  a  proper  proceeding  in  the  lower 

In  Qermaine  v.  Harwell,  —  Miaa.  — , 
So.  659,  the  court  overruled  appellant's  a 
tion  to  reverac  tlie  judgment  on  account  of 
his  inability  to  make  up  the  record  because 
of  the  loss  of  the  original  papers,  whore  it 
did  not  appear  that  appellees  or  their  ci — 
sel  were  to  blame. 

In  Territory  v.  MasaRi,  1(1  Haw,  11)0,  it 
was  held  that  the  loss  of  papers  from  the 
(lies  which  were  referred  to  in  the  bill  of 
exceptions  furnished  no  ground  for  a  new 
trial. 

Loss  of  charge  to  jury. 

Supplementing  note  in  25  L.R.A,(N.S.) 
864. 

The  loss  of  requests  for  charges  which 
were  refused  by  tlic  court,  without  the  fault 
or  neglect  of  the  party,  and  which  cannot 
be  reviewed  on  appeal  unless  incorporated 
in  the  bill  of  exceptions,  is  not  ground  for 
a  new  trial  whore  no  attempt  has  been  made 
to  substitute  them.  Clioate  v.  Alabama  G. 
S.  R.  Co.  170  Ala.  590.  54  So.  507,  holding 
the  granting  of  a  new  trial  error.  The 
court,  after  pointing  out  that  the  courts 
have  inherent  power  to  substitute  lost  rec- 
ords; that  the  statute  provided  tlie  proper 
procedure  for  substitution,  and  that  an  at- 
tempt should  have  been  made,  said  that  the 
plaintilT,  who  had  obtained  a  judgment  in 
the  case,  had  rights  in  tlic  premises  as  well 
aa  the  defendant,  and  as  he  was  without 
fault  or  neglect  as  to  the  loss  of  the  charges. 
he  should  at  least  have  been  afforded  the 
opportunity  of  aiding  the  court  and  the 
defendant  in  the  substitution. 

I.OSB  of  prayers  eranted  at  tlie  trial, 
thereby  precluding  defendant  from  secur- 
ing a  complete  record  of  the  rulings  of  the 
court  for  review  on  appeal,  furnishes  no 
sufficient  ground  to  strike  out  the  judg- 
ment and  reinstate  the  case  for  trial,  where 
it  appeared  that  defendant  did  not  rely  upon 
the  rulings  of  the  court  upon  the  prayers 
in  the  bill  of  exceptions  presented  to  the 
court  before  the  loss  occurred,  but  solely 
upon  the  rulings  of  the  court  in  the  ex- 
L.R,A.1B15B. 


Pryor  v.  Com.  27  Gratt  1010;  Hilb  v.  Pey- 
ton, 21  Gratt.  SSB;  Smith  v.  Com.  21  Gratt. 
813;  Georgia  Home  Ins.  Co.  v.  Kinnier,  2S 
Gratt.  114;  Johnson  v.  Com.  29  Gratt.  B20; 
Dean  v.  Com.  3i  Gratt.  917  {  Baccigalupo  v. 
Com.  33  Gratt.  811,  36  Am.  Rep.  "',15: 
Powell  V.  Tarry,  77  Va.  200;  Priest  v. 
Whitacre,  78  Va.  158;  Montague  v.  Allan, 
78  Va.  592,  49  Am.  Rep.  384;  Nicholas  v- 
Com.  01  Va.  813,  21  S.  E.  507;  Steptoe  v. 
Flood,  31  Gratt.  342;  Gwynn  t.  Schwartz, 
32  \V.  Va.  494,  9  S.  E.  880;  Black  v. 
Thomas,  21  W,  Va.  713;  Robertson  v.  Com. 
2  Va.  Dec.  142,  22  S.  E.  350;  Cash  v.  Com. 
2  Va.  Dee.  1,  20  S.  E.  893;  Campbell  v. 
Lynn,  7  W.  Va.  872;  ShefT  v.  Huntington, 
18  "".  Va.  321 ;  Welch  v.  County  Ct.  29  W. 
Va.  63,  3   S.  E.  341 ;  Jones  v-  Singer  Mfg. 

elusion  of  certain  testimony,  and  that  he 
took  no  steps  to  have  the  prayers  supplied 
or  incorporated  in  a  bill  of  exception  when 
tlie  court  extended  the  time  for  the  prepara- 
tion of  exceptions  upon  his  refusal  to  sign 
the  bill  tendered.  Jones  v.  State,  118  Md. 
07,  83  Atl.  1100. 

In  Addems  v.  Suver,  89  III.  482,  it  is  held 
that  the  loss  of  the  instructions  requested  in 
the  esse,  pending  decision  on  the  motion 
for  a  new  trial.  aH'ords  no  ground  for  a  new 
trial;  but  that  the  appellant  is  entitled  to 
leave  to  have  them  restored  if  he  desires  to 
embody  the  instructions  in  the  record  on 
appeal. 

Where  the  instructions  are  lost  the  ap- 
pellate court  will  indulge  the  presumption 
that  no  error  was  committed  in  giving  and 
refusing  instructions.    Ibid. 


—duty  to  have  lost  pa]>ers  supplied. 

Supplementing  note  in  25  L.R.A.(N.S.) 
803. 

Conceding,  though  not  deciding,  the  ex- 
istence of  the  power  of  a  court  of  equity, 
apart  from  express  constitutional  and  statu- 
tory provisions,  to  grant  a  new  trial  where, 
without  fault  of  the  parties,  they  have  been 
deprived  of  the  right  of  appeal  by  loss  or 
destruction  of  the  record,  it  was  held  in 
Dumbarton  Realty  Co.  v.  Erickson,  143 
Iowa,  677,  136  Am.  St.  Rep.  778,  120  X.  W. 
1025,  21  Ann.  ('as.  258,  that  it  should  not 
be  exercised  where  it  is  possible  to  sub- 
stitute the  missing  record,  though  it  may 
necessitate  the  retaking  of  the  testimony. 

In  the  above  case  it  appeared  that  the 
notes  of  testimony  never  Secamc  a  part  of 
the  record  because  of  failure  to  have  tiie 
same  certified  prior  to  the  death  of  the 
reporter,  but  the  court  said:  "If  the  tes- 
timony taken  and  considered  by  the  court 
be  lost  before  the  party  has  reasonable  op- 
portunity to  have  it  made  of  record,  we 
sec  no  good  reason  for  denying  to  the  court 
the  power  to  direct  that  it  be  retaken.'' 

Where  a  part  of  the  record  was  lost  after 
the  hearing  in  the  lower  court,  it  was  held 
in  Roberts  v.  Calhoun,  149  Ky.  731,  14It 
S.  W.  901,  on  a  motion  in  the  supreme  court 
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Co.  3S  W.  Va.  149,  18  S,  E.  478;  Howell  v. 
Com.  26  Gratt.  995;  Great  Falls  Mfg.  Co. 
T,  Henry,  32  Gratt.  467;  Danville  Bank  v. 
Waddill,  31  Oratt.  466;  Blair  v.  Wilaoii,  28 
Gwtt  105;  Cluverius  v.  Com.  SI  Va.  7S7; 
South  Weat  Improv.  Co.  v.  Smith,  85  Va. 
306,  17  Am.  St.  Rpp.  59,  7  S,  E.  305;  Hill 
V.  Com.  88  Va.  633,  29  Am.  St.  Rep.  744,  14 
S.  E.  330;  Jones  v.  Eixey,  TO  Va.  05(i;  Kim- 
liill  ».  Friend,  95  Va.  125,  27  S.  K.  901; 
Grttely  V.  Com.  86  Va.  396,  10  S.  E.  431; 
Clark  V.  Com.  00  Va.  360,  18  S.  E.  440; 
SUte  r.  Donohoo,  22  W.  Va.  701. 

A  new  trial  ehould  not  be  granted  in  a 
doubtful  case  merely  because  the  jiiil^e,  if 
one  of  the  jury,  would  have  found  a  dider- 
mt  verdict. 

Uaya  r.  Calliaon,  0  leigl).  230;   Beed  v. 

to  supply  the  record,  that  it  could  not  be 
supplied  by  a  procecdinj;  in  that  eourt.  but 
that  the  case  would  be  continued  and  time 
given  for  the  supplying  of  tlie  record  in  the 
lower  court.  Citing  Gaboury  v.  Coorahe, 
23  Ky.  L.  Bep.  443,  89  S.  W.  300,  on  re. 
hearing  in  28  Ky,  L.  Kep,  761,  90  S.  W. 
291. 

\Vhea  records  are  lost  tliey  sliould,  in  the 
Bbecnce  of  an  agreement,  be  supplied  by  a 
proceeding  for  tliat  purpose  in  the  lower 
FOnrt,  as  provided  by  the  statute.  Ferrell 
T.  Bauer  Cooperage  Co.  156  Ky.  749,  161 
S.  W,  1120;  Williams  v.  Capital  Min.  I-um- 
ber  k  Oil  Co.  152  Ky.  47,  153  8,  K.  42. 

Bills  of  exception  or  statement  of  facts. 
Supplementing  note   in  25    L.R.A.(N.S.) 

m. 

One  convieteil  of  a  criminal  offense  is  en. 
titled  to  a  new  trial  where  he  has  been  de- 
prived of  a  statement  of  facts  on  appeal, 
through  no  fault  or  negligence  on  his  part. 
Barr  v.  State,  82  Tex.  Grim.  Rep.  58,  136  S, 
W.  454;  Burden  v.  State,  —  Tex.  Crim. 
lifp.  — ,  l.'i6  -S.  W.  1196. 

As  showu  in  the  early  note,  it  lias  been 
held  that  the  death  of  the  trial  judge,  which 
deprives  a  party  of  the  benefit  of  his  ap- 
jK-al  by  being  depTiv'.ed  of  a  bill  of  exeep- 
linnn,  Blatempnt  of  facts,  or  case  made,  is 
CTOund  for  granting  a  new  trial.  To  the 
«me  effect  are  Gross  v.  Wood,  117  Md.  , 
362,  83  Atl.  337,  Ann.  Cas.  1D14.V  30;  T^- 
ler  V.  Stat«,  3  Okla.  Crim.  Rep.  595,  139 
Am.  St.  Rep.  976,  107  I'ac.  940;  J.  W. 
Ripey  k  Son  v.  Art  Wall  Paper  Mill.  27 
Okla.  600,  112  Pae.  1110;  Duffleld  v.  In. 
graham,  35  Okla.  11,  128  Pac.  111. 

One  against  whom  judgment  has  been  ren- 
dered is  entitled  to  a  new  trial  on  the 
ffroind  ot  accident  or  misfortune,  where  the 
trial  judge  was  prevented  by  illness  from 
"tating  the  findings  of  fact  and  his  rulings 
tliireon.  as  provided  by  the  statute  {N.  H. 
Pub.  SUt.  ISOl,  chap.  204,  «  10).  Bates 
Street  Shirt  Co.  v.  Place,  76  N.  H.  689,  78 
-Vtl.  928. 

In  Gross  v.  Wood,  117  Md.  362,  83  Atl. 
I-R.A.1915B. 


Com.  22  Gratt.  924;  Vaiden  v.  Com,  12 
Gratt.  717;  Burch  v.  Hylton,  8S  Va.  441,  16 
S.  E.  342;  Martin  v,  Thayer,  37  W.  Va.  38, 
10  S.  E.  489;  Thornton  v.  Com.  24  Gratt. 
657;  Lawrence  v.  Com.  30  Gratt.  845;  Sig- 
ler  V.  Beebe,  44  W.  Va.  587,  30  S.  E,  76. 

Where  some  evidence  lias  been  given  which 
tends  to  prove  the  fact  in  issue,  or  the  evi- 
dence consists  of  circumstances  and  pre- 
sumptions, a  new  trial  will  not  be  granted 
merely  becnui<e  the  court  would  have  given 
a  different  verdict. 

Grayson  v.  Com.  6  Gratt.  712;  Blosser  v. 
Harahbarfier,  21  tJratt.  214;  Mereditli  v. 
Johns,  1  Hen.  4.  M,  585;  Cash  v.  Com.  2 
Va.  Dec.  1.  20  S.  E.  893;  Ross  v.  Overton, 
3  Call.  (Va.(  309;  Valley  Miit.  L.  Ins.  Co. 
V.  Burke,  1  Va.  Dec.  508;  Brown  v.  Handley, 

337,  Ann.  Cas.  19]  4A,  30,  it  was  held  that 
appellant  was  entitled  to  a  new  trial  by 
reaMou  of  the  illness  and  subsequent  deatli 
ot  the  trial  judge,  though  it  appeared  that 
the  judge  was  able  to  sign  the  bill  of  ex- 
ceptions during  a  portion  of  the  time  al- 
lowed for  the  preparation  of  the  exceptions, 
but  it  did  not  appear  that  he  had  reason 
then  to  suppose  the  judge  would  not  be  able 
to  sign  it  later. 

In  King  V.  State,  59  Tex.  Crim.  Rep.  511, 
129  S.  W.  626,  the  court,  upon  an  appeal 
from  a  conviction  ot  a  violation  of  the  local 
option  law,  affirmed  the  Judgment  because 
the  bills  of  exception  and  statement  of  facta 
were  not  approved  by  the  trial  judge,  but 
on  motion  to  reinstate  the  case  it  appeared 
that  the  failure  to  have  the  statement  of 
facts  and  bills  of  exception  approved  and 
properly  in  the  record  was  no  fault  of  ap. 
pcllant,  but  a  neglect  or  oversight  on  part 
of  the  trial  judge,  and  the  case  was  accord- 
ingly reinstated  on  the  docket,  the  aMrm- 
ance  set  aside,  the  judgment  reversed,  and 
the  cause  remanded. 

But  the  death  of  the  trial  judge  subse- 
quently to  the  trial,  and  before  tlie  state- 
ment of  facta  was  made  up,  does  not  Hititle 
appellant  to  a  new  trial  where  an  agreed 
sUtement  of  facU  is  filed,  and  there  is  no 
bill  of  e,\ccptions  in  the  record  nor  anv 
claim  that  appellant  was  deprived  of  bill's 
of  exception  by  reason  of  the  death  of  the 
judge.  Ellis  v.  State.  56  Tex.  Crim.  Rep. 
22,  118  S.  W.  543. 

In  Whitely  v.  St.  Jx-uis,  E.  R.  &  W,  R. 
Co.  29  Okla.  03,  116  Pac.  165,  it  was  held 
that  a  sniiicient  showing  was  made  t<i  in- 
voke a  court  of  equity  to  grant  a  new  trial 
upon  the  ground  that  plaintiffs  were  de- 
prived of  the  benefit  of  their  exceptions  and 
right  of  appeal  without  their  fault,  where 
it  appeared  that  the  stenographer  lost  the 
notes  of  the  testimony;  and  that  the  term 
of  office  of  the  trial  judge  expired  before  the 
expiration  of  the  time  fixed  by  him  for  sign- 
ing and  settling  a  case  made  for  a,ppeal, 
and  that  be  hail  moved  and  resided  outside 
of  the  state. 
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7  Leigh,  IID;  Malion  v.  Johnston,  7  Leigh, 
317;  Randolpii  v.  Hill,  7  Leigh,  383;  Goode 
V.   Love,   4   Leigh,   035;   M'Whirt's   Caae,   3 
Gratt,  594,  46  Am.  Dec.  196;  Pryor  v.  Com. 
27  Grfttt.   1000;   McDaniel  v.  Com,  77  Va. 
281,  4  Am.  Grim.  Rep.  369;  Priest  v.  Whit- 
acre,   78   Va.   151;    RusBell  v.  Com.   78   V 
400;  Montague  v.  Allan.  78  Va.  592,  49  Ai 
Rep.  384 ;  Muse  v.  Stern,  82  Va,  33,  3  Ai 
St.  Rep.  77. 


The 


rial  c 


merely  becaute  it  thinks  that  there 
ponderance  of  evidence  agniniit  it,  or  douhts 
its  correctni-ss,  or  would  itself  have  found  a 
different  verdict. 

Morien  v.  Norfolk  k  A.  Terminal  R.  Co. 
102  Va.  622,  46  S,  E,  907. 

The  verdict  of  the  jury  ought  not  to  he 
interfered  with  and  a  new  trial  awarded 
by  the  court,  wlien  the  evidence  is  contra- 
dictory, if,  when  moat  favorably  considered 
ID  support  of  the  verdict,  it  does  not  still 
appear  that  the  verdict  was  plainly  not  war- 
ranted by  the  evidence. 

Gwynn  v.  Schwartz,  32  W.  Va.  487,  0  S. 
E.  880;  State  v.  Sullivan,  55  W.  Va.  597,  I 
47  S.  E.  267;  Grayson  v.  Com.  0  Grott.  712; 
Bell  V.  Alexander,  21  Gratt.  B;  Sewlin  t. 
Beard,  6  W.  Va.  Ill;  Shelf  v.  Huntington, 
IB  W.  Va.  324;  Jones  v.  Singer  Mfg.  Co.  38 
W.  Va.  148,  18  S.  E.  478;  Jaeitaon  v.  Wick- 
ham,  112  Va.  131,  70  S.  E.  539;  Blair  v. 
Wilson,  28  Gratt.  165;  Coalmer  v.  Barrett,] 

Death  or  default  of  official  stenographer.     ' 

Supplementing  note  in  25  L.R.A.fN.S.) 
867. 

As  ehown  in  the  early  note,  the  cases  are 
not  in  harmony  upon  the  proposition  as  to 
whether  the  loss  by  the  reporter  of  his 
Htenographie  notes  of  the  proceedings  at  the 
trial,  and  conxeqnent  inability  to  furnish 
a  transcript  of  the  evidence,  furnish  the 
losing  parfy  a  ground  foi'  a  new  trial. 

Ae  shown  in  the  early  note,  it  lias  been 
held  that  the  failure  of  the  ollieiat  stenog- 
raplier  to  make  a  transcript  of  the  oral  pro- 
ceedings, whereby  a  party  is  deprived  of  his 
bill  of  exceptions,  is  ground  for  granting  a 
new  trial. 

Tliis  doctrine  was  recognized  in  Vincent 
V.  State,  37  Neb,  072,  56  N.  W.  320,  but 
it  was  there  held  that  the  application  for  a 
new  trial  muHt  be  made  to  tW  trial  court 
and  its  decision  on  the  application  may  be 
reviewed,  but  that  the  appellate  court  had 
no  original  jurisdiction  to  vacate  a.  judg- 
ment and  grant  a  new  trial. 

In  Bouroue  v.  Record  Foundry  4  Mach. 
Co.  38  X.  B.  239,  tlie  court  directed  a  new 
trial  w  here,  on  account  of  the  Btt'nograj>lier's 
failure  to  file  a  transcript  of  the  evidence 
and  the  judge's  instructions,  it  was  unable 
to  pass  upon  the  merits  of  the  motions 
made  by  the  parties  in  the  case. 

And  in  Elliott  v.  SUte,  6  Okla.  Grim, 
Eep.  63,  113  Pae.  213,  it  was  held  that  the 
T..R.A.191311. 


61  W.  Va.  237,  56  S.  E.  385;  Beard  v.  In- 
demnitv  Ins.  Co.  65  W.  Va.  285,  64  S.  E. 
119,  2]"  Am.  X£«,  Rep.  371. 

y\r.  J.  HamniODd  Slier  also  for  plain- 
tiff in  error. 

MesBrs.  Forrest  W.  Brown  and  F.  A. 
Broun,  for  defendant  in  error: 

A  motion  for  a  new   trial   is  always  ad- 

drcAscd  to  the  sound  discretion  of  the  court. 

and  it  takes  a  stronger  case  in  an  appellate 

iside  a  verdict    court  to  reverse  an  order  granting  than  one 

refusing  a  new  trial. 

Varnev  v.  Hutchinson  Lumber  A  Mfg.  Co. 
04  W.  Va.  418,  63  S.  E.  203;  Soward  v. 
American  Car  Co.  66  W.  Va.  206,  66  S.  E. 
329. 

Lynch,  J.,  delivered  the  opinion  of  the 

On  April  8,  1913,  a  verdict  for  defendant 
returned   January   9,   1909,   was   set   aside, 

and  a  new  trial  awarded,  "because"  (as 
appears  from  the  order)  "the  court  cannot 
find  anything  in  the  record  as  to  what  the 
evidence  was  before  tlic  jury."  Defendant 
having  died  before  entry  of  the  order,  the 
action  was  revived  in  the  name  of  bis  per- 
sonal representatives;  and,  the  term  of  the 
judge  who  presided  at  the  trial  having  ter- 
minated, he  was  selected  by  agreement  to 
rule  upon  tlic  motion.  A  fair  interpreta- 
tion of  the  reason  assigned  by  him  for  va- 
cating the  verdict  leads   to   the  conclusion 

loss  of  the  stenographic  report  of  the  tes- 
timony taken  at  tiie  trial,  whereby  the  de- 
fendant in  a  criminal  action  was  deprived 
of  bis  right  to  present  a  complete  appeal 
to  the  appellate  court,  through  no  fault  of 
his,  entitled  him  to  a  new  trial.  But  sec 
cases  cited  in  next  paragraph,  which  were 

It  has  been  held  that  the  mere  fact  that 
the  stenographer  who  took  the  testimony 
at  the  trial  lost  his  notes,  and  his  conae- 
qucnt  inability  to  furnish  a  transcript  of  the 
evidence,  do  not  entitle  tlie  losing  party  to 
a  new  trial.  Farmers'  &  M.  Bank  v.  Wel- 
liorn.  32  Okla.  1,  121  Pac.  020;  Whitely  v. 
St.  Louis.  E.  R.  &  W.  E.  Co.  29  Okla.  63, 
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:.  165. 


Failure  to  procure  a  transcript  of  the 
evidence  on  account  of  the  physical  condi- 
tion of  the  reporter  furnishes  no  ground 
for  a  new  trial  nliiTc  ajipetlant  failed  to 
show  sufllcicnt  reason  for  delay  in  taking 
the  appeal,  and  further  delay  in  ordering 
a  transcript  to  he  made,  until  »o  near  the 
end  of  the  period  provided  by  law  that  a 
slight  acci<lent  or  unexpected  temporary  in- 
terference might  result  in  tlie  loss  of  his 
appeal.  McKinley  v.  McKinlcy,  123  Iowa, 
374,  90  N.  W.  102. 

It  appeared  in  the  above  case  that  the  or- 
der for  the  transcript  was  not  given  until 
about  twenty  days  before  the  expiration 
of  tlie  time  for  filing  the  same,  which  was 
during  the  summer  vacation  of  the  courte. 
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tfaat  he  was  unable,  aftvr  the  lapse  of  four 
years,  to  recall  tlie  facts  on  which  tlie  jury 
bseed  itB  flndiug. 

WTiile  the  admiiiiatratora  rely  for  reversal 
on  the  rule,  frequently  announced,  that  ex- 
Oft  for  miBdirection  a  verdict  cannot  be 
diaturbed  unless  manifestly  erroneous,  de- 
iHidant  in  error  relies  on  the  counter  propo- 
sition that  the  appellate  eourt  eannot  dia- 
turb  the  Hnding  of  the  lower  court  unless 
Ita  ruling  ie  apparently  erroneoux.  Both 
propositions  Itnd  ample  support  in  our  de- 
cieions.  But  it  is  not  upon  either  of  them 
tbat  the  decision  in  this  case  must  rest, 
Older  the  principles  generally  announced 
bj  the  authoriticB  in  cases  involving  the 
loss  or  destruction  in  whole  or  in  part  of 
the  eTidence  introduced  on  the  trial  of  a 
cause.  Although  there  is  the  usual  diversity 
ai  Tiews  upon  the  question,  we  think  the 
safe  and  better  rule,  and  the  one  Biutained 
be  reason  and  authority  when  applied  to  the 
facta  of  this  case,  is  that  a  new  trial  should 
not  be  awarded  merely  because  the  evidence 
OT  a  material  part  of  it  has  been  lost  or  de- 
etrofed  without  the  fault  of  appellant  or 
plaintiff  in  error,  although  there  is  author- 
ity to  the  contrary, — indeed,  it  is  the  usual 
practice  in  some  courts,  under  such  clrcuni- 
■tances,  to  grant  a  new  trial.  Barton  t. 
Bnrbsnk,  110  La.  224,  43  So.  1014;  State 
•>.  HjCarver,  113  Mo.  602,  20  S.  W.  1058; 
SUte  V.  Muggins,  126  N.  C.  1055,  35  S.  E. 

and  the  reporter,  being  absent  from  the 
slate,  did  not  receive  the  order  until  his 
retnm  nine  days  later,  though  the  tran- 
wript  would  probably  have  hecn  completed 
in  time  for  appellant's  use  but  for  the  fail- 
ure of  the  reporter's  eyesight. 

The  inability  to  procure  a  translation  of 
the  notes  of  testimony  taken  at  the  trial, 
)K«aiise  of  the  illness  of  the  stenofirapher 
and  his  subsequent  death  shortly  after  the 
«try  of  the  judgment,  thus  preventing  an 
appeal,  is  hot  an  "unavoidable  casualty  or 
mislortune  preventing  the  party  from  proae- 
euting  or  defending,"  witliin  the  contem- 
plation of  the  statute  authorizing  the  grant- 
ing of  a  new  trial.  Dumbarton  Realty  Co. 
V.  Erickaon,  143  Iowa,  677,  136  Am.  St. 
Kcp.  778.  120  N.  W.  1025,  21  Ann,  Caa, 
5i9.  The  court,  in  reversing  the  order 
granting  a  new  trial,  pointetl  out  that  the 
atatate  refers  to  casualties  which  prevented 
the  prosecution  or  defense  at  the  trial  upon 
which  the  judgment  was  rendered,  and  not 
to  matters  occurring  after  judgment  which 
pfevented  one  from  prosecuting  or  defend- 
ing hie  appeal,  following  Loomis  v.  Mc- 
Kenric,  48  Iowa,  416,  in  which  Adams,  J., 
(led  a  dissenting  opinion. 

A  party  who  fails  to  prospnt  a  record  in 
atcntdance  with  the  method  provided  by 
f'lalule,  and  is  thereby  deprived  of  a  hear- 
ing upon  the  merits  in  the  appellate  court, 
is  not  denied  n  right  under  the  Constltu- 
lion,  which  grants  a  right  of  appeal  to 
I..H  A.lfll5B. 


606.  But  Golden  Terra  Min.  Co.  v.  Smith, 
2  Dak,  377,  11  N.  W.  !)8,  holds  that  a  mo- 
tion for  a  new  trial,  upon  the  ground  of 
the  destruction  of  the  record  and  evidence 
tiefore  decision,  and  the  difficulty  of  restor- 
ing the  evidence  and  making  a  case  or  a 
bill  of  exceptions,  was,  under  the  circum- 
stances, properly  denied ;  the  circumstances 
being  that  the  stenographer's  notes  and 
transcript  therefrom  were  destroyed  by  Are 
without  appellant's  fault,  and  that  sufiicient 
facilities  and  time  were  allowed  for  the 
preparation  of  t)ie  case  and  exceptions  from 
memoranda  access ihle.  And  in  People  v. 
Strollo,  lill  >'.  Y.  42,  83  N.  E.  573,  the 
court  atlirmed  a  judgment  denying  a  new 
trial,  where  a  material  pert  of  the  evidence 
for  the  accused  had  tjeen  destroyed  without 
his  fault  subsequent  to  the  grant  of  appel- 
late process,  and  while  the  record  was  in 
course  of  preparation ;  the  court  holding, 
however,  that  the  record  as  prepared  con- 
tained evidence  fully  warranting  the  con- 
viction of  the  accused  for  Hrst  degree  mur- 
der. In  Saxton  t.  Harrington,  68  Neb.  446, 
94  N.  W.  605,  an  equitable  proceeding  to 
obtain  a  new  trial,  the  court  held  that  the 
mere  loss  of  flies  in  a  case,  where  no  effort 
is  made  to  substitute  them  and  no  order 
obtained  for  that  purpose,  the  only  diligence 
shown  being  repeated  requests  of  the  clerk 
for  one,  "will  not  sustain  a  judgment  grant- 
ing a,  new  trial." 

the  supreme  court,  including  a  trial  de 
nofo,  upon  the  evidence  ofler^  in  the  trial 
court,  where  the  Constitution  does  not  un- 
dertake to  provide  the  manner  and  method 
in   which  the  appeal  shall   he  taken.     Ibid. 

In  Ross  V.  Leader,  —  Iowa,  — ,  122  N. 
W.  812,  it  was  held  error  to  grant  a  new 
trial  bccauee  of  the  death  of  the  official 
stenographer  and  the  inability  of  anyone 
to  transcribe  his  shorthand  notes  of  the 
testimony,  where  the  objections  of  the  suc- 
cessful party  put  in  issue  the  claim  that 
the  record  could  not  be  substituted,  alleged 
that  the  witnesses  could  be  recalled,  and 
averred  that  he  expressly  waived  any  rights 
he  may  have  to  object  to  the  sutratituted  . 
ri'corrl  it  approved  bv  the  court. 

In  Movlan  v.  Movlan,  49  Wash.  341,  95 
Pac.  271,  it  ix  held  that  it  is  within  the 
discretion  of  the  trial  court  to  refuse  a  mo- 
tion for  a  new  triol  upon  the  ground  that 
the  stenographer  who  had  taken  the  testi- 
mony lost  his  notes,  and  the  appellant  of- 
fered to  pay  all  the  costs  of  a  new  trial  in 
order  to  get  a  correct  record, 

Inability  to  secure  a  copy  of  the  testi- 
mony taken  at  a  former  trial  in  time  for 
ude  at  the  second  trial,  to  read  from  it 
material  evidence,  furnishes  no  ground  for 
a  new  trial,  where  it  appears  that  the  sami^ 
stenographer   took   the   testimony    at   both 
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As  defendant  could  rest  contented  upon 
the  flnding  in  iiis  favor,  the  duty  devolved 
on  plaintiff,  whose  motion,  though  prompt- 
ly made,  the  c'ourt  four  years  later  sus- 
tained, to  preserve  the  testimony,  or  to 
show  in  what  respect  the  effort,  if  made. 
u'ould  liave  been  unavailing;  and  lie  cannot 
now  complain  that  plaintiff  in  error  has 
failed  to  produce  the  testimony.  Cutting  v. 
Tavares  0.  t  A.  R.  Co.  0  C.  C.  A.  401,  23 
U.  S.  App.  383,  61  Fed.  150, 

Altliougli  in  most  of  the  easca  cited  tlie 
luHH  or  destruction  of  the  whole  or  a  ma- 
terial part  of  the  evidence  occurred,  as  al- 
ready stated,  subsequent  to  the  grant  of  ap- 
pellate process,  yet  by  analogy  we  think 
the  priociples  announced  in  the  caseB  cited 
sustain  the  contention  of  plaintiff  in  error, 
and  lead  to  the  conclusion  that  the  award 
of  a  new  trial,  solely  on  the  ground 
signed  in  the  order,  is  error,  for  which 
should,  and  do,  reverse  the  judgment  of  the 
lower  eourt,  and,  as  it  sliould  have  done, 
direct  judgment  for  plaintitT  in  error  upon 
the  verdict  returned  by  the  jury. 
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(—  W.  Va. 


83  S.  E.  8.>,t 

s  privilege  at  rall- 


Ml>no|)ol)'  —  « 
u'liy  station. 

1.  A  railwav  company  ix  not  prohibited 
liy  S§  ",  8,  a'nd  0.  chapter  a.  Acta  1913 
(Code  1913.  chap.  I'.o  (S3  042-644]),  or  by 
any  rule  or  principle  of  tlie  common  law. 
from  granting  to  a  local  transfer  company, 

Headnotea  by  Williams,  J. 

Xote.  —  Riaht   to   dliKTimlnate   bettireen 
hachmen  and  other  Holleitora  of  pat- 
ronage at  ilppotn,  u'AnrL-es,  rte. 
Tlie  earlier  cases  upon  the  question  con- 
sidered in  this  note  arc  gathered  in  the  note 
accompanying  Oregon  Short  Line  R.  Co.  v. 
Davidson.  16  L.R.A.(N.S.)    777. 

As  to  right  of  carrier  to  grant  exclusive 
train  privilege  to  baggage  or  passenger 
transfer  rompanies,  see  note  to  Dingman  v. 
Duluth.  S.  S.  &  A.  E.  Co.  32  L.R.A.(N,S.) 

1181. 

As  to  remedy  by  injunction  for  unlawful 
discrimination  by  railroad  against  hack 
driver,  see  note  to  Cooper  v.  Deval.  8  L.R.A. 
(X,S.)   1027. 

As  to  right  to  exclude  undeairable  hack-' 
men,  draymen,  etc.,  from  depot,  see  note  to 
Chicago,   R.  I.  &  P.  R.  Co.  r.   Armstrong, 
39  L.R,A.(N.B.)    126. 
L.R.A,1915B. 


in  good  faith  and  for  public  convenience,  the 
exclusive  privilege  of  occupying  a  pottion 
of  its  station  platform  and  ground  for  the 
purpose  of  soliciting  patronage  in  the  busi- 
ness of  transferring  through  passengers  and 
baggage  arriving  on  its  trains,  to  the  ata- 
tion  of  another  railway  company.  The 
rights  of  a  competing  transfer  company  are 
not  tberehj'  violated. 
Statute  —  udopllon  —  con  HI  ruction. 

2.  ^Vhen  a.  statute  has  been  adopted  from 
another  state  or  country,  the  couits  usually 
follow  the  construction  which  it  had  re- 
ceived by  the  courts  of  the  state  or  country 
from  which  it  is  taken. 

(September  29,  1914. » 

PETITION  for  reversal  ol  an  order  «f 
the  Public  Service  Commission  denying 
petitioner  reliel  and  diaraiasing  his  peti- 
tion filed  for  the  cancelation  of  a  contract 
between  the  Union  Transfer  Company  and 
the  Chesapeake  &  Ohio  Railway  Company 
granting  exclusive  privileges  to  the  former, 
which  were  allied  to  be  in  violation  of 
law.     Order  refused. 

The  facts  are  stated  in  the  opinion. 

Messrs.   Dsnglierly   &   Rlgga   for   peti- 

Messrs.  Enslow,  Fltzpatrlck,  Alderson, 
&  Baker  and  George  J.  McComas,  for  re- 
spondents ; 

The  public  service  commlesiou  was  with- 
out jurisdiction. 

Norfolk  &  W.  R.  Co.  V.  Old  Dominion 
Baggage  4  Transfer  Co.  90  Va.  Ill,  50 
L.R.A.  722,  37  S,  E.  784;  Judicial  Case  No. 
324,  Corporation  Commission  of  Virginia. 
Cosby  V.  Richmond  Transfer  Co.;  Kates  v. 
Atlanta  Raggage  k  Cab  Co.  107  Ga.  630,  46 
L.R.A.  431,  34  S.  E.  372;  Coaby  v.  Rlclimond 
Transfer  Co.  23  Inters.  Com.  Rep.  72. 

The  railroad,  owning  its  property  in  fee, 
has  the  right  to  make  the  contract  here 
involved. 

Doctrine  permitting  discrimination. 
In  Depot  Carriage  k  Baggage  Co.  t.  Kan- 
sas City  Terminal  R.  Co.  190  Fed.  212,  a 
union  depot  company  was  held  to  have  the 
right  to  make  a  contract  with  a  single  taxi- 
cab  company,  giving  the  latter  the  exclu- 
sive right  to  furnish  taxicahs  and  carriages 
for  transporting  passengers  and  baggage, 
and  the  right  to  maintain  a  booth  in  the 
depot  and  solicit  the  busincHs  of  transfer- 
ring passengers  and  baggage,  and  another 
taxicab  company  was  held  not  entitled  to 
have  an  equal  privilege  under  a  similar  con- 
tract. The  court  said:  "It  ia  a  matter  of 
general  knowledge  that  it  is  exceedingly 
annoying  to  have  a  multitude  of  soliciting 
agents  harassing  passengers  for  transpor- 
tation. Many  of  such  soliciting  agents  are 
rough  andimcouth.  and  become  exceedingly 


their    solicitations.     Persona 
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DoDoran  v.  Pennsylvaiiia  Go.  ISO  U.  S. 
US,  50  L.  ed.  192,  26  Sup.  Ct.  R«p.  91; 
X*w  York  ex  rel.  PennBylvanU  E.  Co.  v. 
Knight,  102  U.  S.  21,  48  L.  «d.  32S,  24 
Sup.  Ct.  Rep.  202. 

WilllaiUB.  J.,  delivered  the  opinion  of  the 

Wiiliam  Rose,  doing  buBJnces  as  the  Rose 
Transfer  Company,  filed  his  petition  before 
tie  public  service  commission  complaining 
against  the  Chesapeake  &,  Ohio  Railway 
(jimpany,  a  corporation,  and  the  Union 
Transfer  A  Storage  Company,  also  a  cor- 
poration, alleging  tliat  said  railway  com- 
puy  had  violated  the  laws  of  the  state  bj 
(rtending  to  the  Union  Transfer  Company 
the  exclusive  privilege  of  occupying  a  cer- 
tain portion  of  its  ground  adjacent  to  its 
station  in  the  city  of  Huntington  for  the 
purpose  of  soliciting  patronage  from  per- 
«ons  arriving  on  said  railway  company's 
trains;  complainant  and  said  Union  Trans- 
fer Company  being  competitors  in  the  busi- 
ness of  hauling  paisengers  and  baggage 
from  said  station  to  their  places  of  desti- 
nation in  the  city,  and  transferring  through 
paBsengera   and   baggage   from   said   station 


to  the  station  of  the  Balitmore  &  Ohio 
Railroad  Company  situate  in  another  part 
of  the  city.  Petitioner  avers  that  the  Union 
Transfer  Company  enjoys  said  special  and 
exclusive  privilege  by  virtue  of  a  contract 
between  it  and  tlie  Chesapeake  &,  Ohio  Ifail- 
way  Company,  which  it  alleges  is  in  viola- 
tion of  law,  and  he  prays  that  the  contract 
be  canceled  and  that  he  be  admitted  to 
equal  privileges  with  the  Union  Transfer 
Company  in  the  use  and  enjoyment  of  the 
railway  company's  station  platform  and 
grounds. 

The  cause  was  regularly  heard  upon  plead- 
ings, agreed  statement  of  facts,  and  argu- 
ment of  counsel,  and  on  the  3d  day  of  June, 
1014,  an  order  was  entered  denying  peti- 
tioner relief  and  dismissing  bis  petition, 
and  he  now  petitions  this  court  to  review 
and  reverse  that  order.  It  appears  from 
the  agreed  facts  that  the  Chesapeake  ft  Ohio 
Railway  Company  owns  in  fee  a  aquare  of 
ground  adjoining  its  station  near  the  point 
where  passengers  alight  from  its  trains, 
which  it  has  paved;  that  it  has  given  to  the 
Union  Transfer  Company  the  exclusive  right 
to  occupy  this  piece  of  ground  with  its  cabs 
for  the  purpose  of  soliciting  passengers  and 


nho  travel  but  little  are  so  bewildered  as 
not  to  know  what  to  do.  .Excessive  charges 
arc  impoaed  upon  them,  and  they  are  sub- 
jected to  many  inconveniences,  and  some- 
timea  grievous  annoyances,  and  often  in- 
luits  and  greater  wrongs.  The  general  pub- 
lie  has  the  right  to  be  free  from  all  these 

And'  in  New  York  C.  &  H.  R.  R.  Co.  v. 
Ryan,  71  .Misc.  241,  129  N.  Y.  Supp.  55, 
relying  upon  New  York  C,  A  H.  R.  R.  Co. 
T.  Flynn ;  Brown  v.  New  York  C.  &  H.  R. 
R.  Co.,  and  New  York  C.  A  H.  R.  R.  Co.  v. 
Warren,  set  out  in  the  note  in  16  L.R.A, 
(N'3.)  TTO,  a  railroad  company  was  held 
to  have  a  right  to  enter  into  a  contract  giv- 
ing a  hackmao  the  exclusive  right  to  solicit 
business  and  stand  his  hacks  along  a  plat- 
form on  its  property. 

.\nd  it  was  held  in  Denton  v.  Texas  &  P. 
R.  Co.  —  Tex.  Civ.  App.  — ,  100  S.  W.  113, 
where  t.  railway  company  had  entered  into 
a  contract  giving  a  transfer  company  the 
exclusive  rijcht  to  solicit  business  as  trans- 
fer agents  about  its  station  and  trains,  that 
tlie  railway  was  entitled  to  an  injunction 
against  another  transfer  company  restrain- 
ing them  from  going  upon  its  premises  and 
soliciting  such  business. 

— effect  of  statute. 


•ouri  statute  against  discrimination  was 
held  to  have  no  application  in  an  action  by 
a  taxieab  company  against  a  railway  and 
union  depot  company  to  compel  the  latter 
to  give  the  complainant  the  same  right  to 
solicit  the  business  of  transferring  pas- 
L.R.A.iniiiB. 


sengers  and  baggage  which  it  gave  another 
taxieab  company,  it  appearing  that  the 
greater  part  of  the  business  was  interstate 
buaineSB. 

Doctrine  denying  right  to  discriminata. 

The  decision  in  McConnell  v.  Pedigo,  92 

Ky.  465,  18  S.  W.  15.  set  out  in  the  note 

in  18  L.R.A.(N.8.)  781,  was  followed  in 
Palmer  Transfer  Co.  v.  Anderson.  131  Ky. 
217,  19  L.R.A.(N-S.)  768,  133  Am.  St.  Rep. 
237,  116  S.  W.  182,  where  it  was  held  that 
'Iroad  company  i      '' 


securing  by  far  the  larger  share  of  the  busi- 
ness, and  that  a  contract  by  which  it  at- 
tempted to  do  so  was  void.  The  court  said 
that  it  could  not  dilTerentiate  the  case  from 
tbe  earlier  one  because  in  tbe  one  at  bar 
there  was  some  space  left  for  other  hack- 
men,  where  such  space  was  so  inconvenient- 
ly situated  as  to  practically  give  a  monopoly 
to  the  preferred  tiackman. 

^-designation  of  standa. 
A  rule  by  which  a  railroad  company  re- 
serves the  right  to  assign  places  upon  its 
grounds  to  different  hackmen,  and  to  ex- 
clude others  from  such  places,  is  reason- 
able, and  a  hackman  has  do  right  to  staad 
his  hack  at  a  place  assigned  to  another  who 
has  entered  into  a  contract  with  the  rail- 
road to  carry  the  mail  and  transport  its 
injured  cmployecB,  although  such  place  is 
more  advantageous  for  soliciting  patronage 
than  that  assigned  to  other  hackmen.  Hot 
Springs  v.  Demby,  90  Ark.  574,  134  Am.  St. 
Rep.  43,  119  S.  W.  1120.  J.  T.  W. 

M,    .Google 
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baggage;  that  petitioner  and  all  other  per- 
sons liave  equal  right  to  drive  upon  this 
ground  for  the  purpose  of  delivering  pas- 
sengers and  baggage,  but  that  all  pcrEoiiB, 
except  the  Union  Transfer  Company,  are  de- 
nied the  rig-ht  of  remaining  there  tor  the 
purpose  of  soiieiting  patronage;  that  there 
are  other  ways  of  approach  to  the  station 
for  receiving  and  delivering  paascngcrs  and 
baggage,  not  so  convenient,  which  nil  per- 
sons are  permitted  to  use.  The  contract  be- 
tween the  Cheaapeake  t  Ohio  Railway  Com- 
pany and  the  Union  Transfer  Company  gives 
said  transfer  comjiany  the  exelnaive  privi- 
lege of  transferring  through  passengeri  and 
baggage  from  the  Chesapeake  &  Ohio  Rail- 
way Company's  station  to  the  Baltimore  & 
Ohio  Railroad  Company's  atatinn,  and  the 
"exclusive  privilege  of  soliciting  passengers 
and  baggage  on  the  passenger  atation  plat- 
form-" The  railway  company  agrees  to  pay 
the  said  transfer  company  25  cents  for  each 
adult  through  passenger  and  12J  cents  for 
each  half -fare  passenger  transferred  from 
its  station  to  the  Baltimore  &.  Ohio  station, 
and  15  cents  for  each  piece  of  through  bag- 
gage BO  transferred.  Monthly  settlements 
are  provided  for.  The  transfer  company 
agrees  to  maintain  suitable  conveyances  and 
have  them  ready  to  meet  all  passenger 
trains,  and  properly  transfer  througb  pas- 
sengers and  baggage  to  the  Baltimore  & 
Ohio  station.  It  also  agrees  to  indemnify 
the  railway  company  against  all  claims  that 
may  arise  on  account  of  any  loss,  damage, 
or  delay  to  baggage,  or  on  account  of  per- 
sonal injury  or  death  to  passengers,  while 
in  the  possession  or  under  the  control  of 
said  transfer  company.  Patisengcr  transfers 
are  to  be  evidenced  by  coupons  issued  ly  the 
railway  company  and  collected  by  the  trans- 
fer company  from  the  passengers,  and  bag- 
gage transfers  by  duplicate  transfer  baggage 
waybills  of  the  railway  company,  which 
shall  accompany  the  baggage  upon  delivery 
to  the  transfer  company,  and  be  retained  by 
it  until  the  end  of  each  month,  when  settle- 
ment is  to  be  made.  The  contract  is  un- 
limited in  duration,  and  reserves  the  right 
to  either  party  to  terminate  it  upon  thirty 
days'  notice.  Whether  the  railway  company 
profits  by  the  arrangement  docs  not  appear, 
nor  do  we  think  that  point  is  material. 

Petitioner  insists  that  the  agreement  is  an 
unlawful  discrimination  against  him  and 
in  favor  of  the  Union  Transfer  i  Storage 
Company,  and  tljat  it  violates  gS  7,  8  and  n, 
chapter  9,  AcU  1913  (Code  1913,  chap.  15o 
1%^  64-2-644]  ) .  A  casual  reading  of  sections 
a  and  !)  will  indicate  that  neither  of  them 
apply  to  the  case  in  band.  Section  6  deals 
with  connecting  lines  of  railroads,  and  pre- 
scribes their  duties  to  each  other  in  respect 
to  mutual  sevviee  and  division  of  rates. 
L.R.A.11H5B. 


Section  9  is  on  tbe  subject  of  changing  the 
rates,  fares,  and  charges  of  public  service 
corporations,  and  prescribes  what  is  neces- 
sary to  he  done  before  such  changes  can  be 
made.  If  g  7  does  not  apply  to  the  case, 
then  tlicre  is  no  statute  law  of  the  state 
on  the  subject.  That  section  is  as  follows: 
"It  shall  be  unlawful  for  any  public  service 
corporation  subject  to  the  provisions  of  this 
act,  to  make  or  give  any  undue  or  unreason- 
able preference  or  advantage  (o  any  particu- 
lar person,  company,  firm, 'corporation,  or 
locality,'  or  any  particular  character  of 
traffic  or  service,  in  any  respect  whatso- 
ever, or  to  subject  any  particular  person, 
firm,  corporation,  company,  or  locality,  or 
any  particular  character  of  traffic  or  service, 
to  any  undue  or  unreasonable  prejudice  or 
disadvantage  in  any  respect  whatsoever." 

An  act  in  almost  tlie  identical  language 
of  our  statute  was  passed  in  Virginia  in 
1S67,  and  has  been  in  force  in  that  state 
until  the  present  time.  It  seems  to  have 
been  copied  by  that  state  from  an  English 
act,  17  and  18  Viet.  chap.  31,  passed  in  1854. 
All  courts  recognize  the  rule  that,  when  a 
state  copies  a  statute  from  another  Btat« 
or  country,  it  adopts  also  the  construction 
put  upon  that  statute  by  tbe  courts  of  that 
country.  Before  the  statute  was  adopted  by 
the  legislature  of  Virginia  it  had  been  de- 
cided several  times  by  the  courts  of  England, 
that  it  did  not  apply  to  a  case  like  the  one 
we  now  have  in  hand ;  and  the  supreme-court 
of  Virginia  has  decided,  in  the  comparative- 
ly recent  case  of  Norfolk  i  W.  R.  Co.  v.  Old 
Dominion  Baggage  &.  Transfer  Co.  99  Va. 
Ill,  50  L.R.A.  722,  37  S.  E.  784,  that  the 
statute  did  not  prohibit  a  railway  company 
from  giving  to  a  local  transfer  company 
such  an  exclusive  privilege  as  is  here  com- 
plained of.  The  facts  in  that  case  were  al- 
most identical  with  the  facts  in  this  ease, 
and  the  complaint  was  the  same,  except  that 
it  was  there  made  to  a  court  of  equity  on 
application  for  an  injunction,  while  here  it 
is  made  to  the  public  service  commission. 
So  we  Lave  the  construction  placed  upon 
the  statute  by  both  the  courts  of  England 
and  the  highest  court  of  Virginia,  before  iU 
adoption  by  this  state;  and,  following  the 
rule  above  nnnounced  respecting  the  elTect 
to  be  given  those  decisions  in  construing  the 
statute,  we  are  bound  to  hold  that  it  was  not 
intended  to  apply  to  such  a  ease  as  the  one 
in  hand.  The  English  decisions  on  the  point 
will  be  found  collated  in  the  opinion  of 
Judge  Harrison  in  the  Virginia  cast  abov« 
cited. 

The  next  question  is;  Does  the  common 
law  prohibit  a  railroad  company  from  grant- 
ing such  exclusive  privilege  to  a  local  trans- 
fer company?  We  do  not  think  so.  We  Kre 
awar«  that  the  courts  of  some  of  the  states 
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have  held  that  it  does;  tbat  the  granting 
ui  auch  Bpecial  privilege  is  ultra  virea  unC 
crestea  an  unlawful  discrimination.  Somi 
of  tlie  CBsee  so  holding  are  the  following; 
Pennsylvania  Co.  t.  Chieago,  181  111.  289,  53 
LR.A.  323,  54  X.  E.  825;  Indianapolis 
I'nion  R.  Co.  v.  Dolin,  153  Ind.  10,  45  L.R.A. 
m,  74  Am.  St.  Rep.  274,  53  N.  E.  fl37, 
and  Cravens  v.  Rodgerg,  101  Mo.  253,  14 
S.  W.  100.  The  better  considered  ea.<!eB, 
however,  if  not  the  greater  numWr,  hold  that 
1  railway  company  acting  in  good-faith  and 
far  Ihe  purpose  of  serving  the  traveling  pub- 
lic may  grant  to  a  local  transfer  company 
the  exetusive  privilege  of  occupying  a  por- 
tion of  its  station  platform  or  grounds  to 
solicit  patronage.  Without  attempting  to 
collate  alt  the  authorities  pro  and  con  on 
the  subject,  we  refer  to  the  esse  of  Kates  v. 
.Atlanta  Baggage  &  Cab  Co.  107  Oa,  G3d, 
4fi  L.R.A.  431,  34  S.  E.  372,  as  containing 
1  very  able  and  convincing  discussion  of  the 
subject,  and  deciding,  on  principlea  of  the 
common  law,  that  such  exclusive  privileg« 
hy  a  railway  company  to  a  local  transfer 
company  is  lawful.  The  point  ia  also  thor- 
oughly  and  ably  discussed  in  an  opinion  by 
Mr.  Justice  Harlan  in  Donovan  t.  Penosyl- 
vanU  Go.  1»9  U.  S,  279,  50  I*  ed.  192,  26 
Sup.  Ct,  Rep.  91,  in  which  a  similar  decision 
\i  rendered  by  a  unanimous  court.  From 
his  opinion  n-e  quato  the  following;  "It  [the 
nilnay  company]  is  required,  under  all  cir- 
cumstances, to  do  what  may  be  reasonably 
necessary  and  suitable  for  the  aecomnioda- 
tion  of  passengers  and  shippers.  But  it  is 
under  no  obligation  to  refrain  from  using 
its  property  to  the  best  advantage  of  tlie 
public  and  of  itself.  It  is  not  bound  to  so 
uae  its  property  that  others,  having  no  busi- 
ness with  it,  may  make  profit  to  themselves. 
Its  property  is  to  be  deemed,  in  every  legs] 
lense,  private  property  as  between  it  and 
those  of  the  general  public  who  have  no  oc- 
Msion  to  use   it   tor  purposes  of  transpor- 

The  exclusive  privilege  here  extended  by 
the  railway  company  to  the  Union  Transfer 
Company  doea  not  deny  to  petitioner  any 
ri^t  or  privilege  which  lie  ia  entitled  to  de- 
mand of  the  railway  company  in  respect  to 
any  service  that  it  ii  bound,  as  a  public 
Mrvice  corporation,  to  render  to  shippers 
■nd  the  traveling  public  in  equal  measure. 
His  complaint  is  not  thst  of  a  patron  of  the 
railway  company.  He  seeks  to  use  the  rail- 
way company's  property  to  further  his  own 
p'lvate  business,  and  the  railway  company 
owes  him  no  duty  in  that  particular.  As 
Itetween  bim  and  it,  the  railway  company's 
property  ia  strictly  private,  except  in  the 
nie  he  is  entitled  to  make  of  it  in  transport- 
ing himself  and  hia  property,  or  tiie  persons 
»n<l  property  of  others  in  his  care  (Western 
LR-A.1919B. 


U.  Teleg.  Co.  v.  Pennsylvania  B.  Co.  195  U. 
S.  540,  49  L.  ed.  312.  25  Sup.  Ct.  Rep.  13:{, 
1  Anil.  Cas.  6171,  and  no  privilege  is  denied 
him  in  respect  to  those  rights.  Such  agree- 
ments as  tlie  one  in  question  are  not  novel ; 
they  exist  in  many  places  and  are  intended 
to  benefit  the  public.  In  the  present  case 
it  appears  that,  when  the  traveler  buys  his 
ticket  from  the  railway  company,  there  is 
incL.ded  in  the  fare  the  cost  of  the  transfer 
across  the  city  ol  himself  snd  baggage,  and 
he  knows  he  will  be  put  to  no  further  ex- 
pense. He  is  not  subjected  to  the  care  and 
trouble  of  selecting  a  conveyance  from 
among  the  numerous  cabmen  eager  to  serve 
him  and  clamoring  for  his  patronage  when 
he  alights  from  the  train.  Those  who  have 
traveled  will  recall  how  confusing  end  an- 
noying it  was  to  them  the  first  time  they 
alighted  from  a  train  in  a  strange  city  and 
were  confronted  with  numerous  cab  drivers, 
all  clamoring  for  patronage. 
The  order  is  refused. 
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Insurance    —    covering    property    "not 
clBowhere"   —  temporary  removal  — 

Liability  under  a  form  of  insurance  pol- 
icy prescribed  by  statute  upop  horses  while 
in  a  designated  building,  and  not  elsewhere, 
does  not  attach  in  case  they  are  destroyed 
while  in  another  building  to  which  they 
have  been  temporarily  removed  while  the 
building  designated  in  the  policy  is  under- 
going repairs. 

(October  27,  1914.) 

APPEAL  by  defendant  from  an  order  of 
the  Circuit  Court  for  Milwaukee  Coun- 
ty, oveirruling  a  demurrer  to  the  complaint 
in  an  action  to  recover  on  a  fire  insurance 
policy.     Reversed.  , 

The  farts  are  stated  in  the  opinion- 
Messrs.  Gill  &  Barry,  for  appellant: 
The  clause  in  a  policy,  "while  located  and 
contained  as  described  herein  and  not  else- 
here,"  amounts  to  a  warranty. 
1  Cooley,  Briefs  on  Ins.  740,  741;  lyAnse 


The  general  subject  of  auimal 
treated  in  the  note  to  Joplin  v. 
National  Live  Stock  Ins.  Aaso.  44  L.R.A. 
(N.S.)  569,  tlie  question  as  affected  by  the 
place  where  the  animals  are  kept  being  dis- 
cussed at  page  574. 
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V.  Fire  Aaso.  of  Philadelphia,  119  Mich.  427, 
43  L.R.A.  838,  75  Am.  St.  Rep.  410,  78  N. 
W.  465;  Bahr  v.  National  F.  Ins.  Co.  80 
Hun,  309.  20  N,  Y.  Supp.  1031 ;  Hbwb  v. 
St.  Paul  F.  &  M.  Ins.  Co.  130  Pa,  113,  2 
L.R.A.  52,  15  Atl.  015,  18  Atl.  021;  Rieh- 
»rdB,  Ins.  g  235;  Welch  v.  Fire  Asao.  of 
Philadelphia,  120  Wis.  456,  OS  N.  W.  227; 
Nichols  V.  Halliday,  27  Wis.  408;  10  Cyc. 
741 ;  Green  v.  Liverpool  &  L.  t  G.  Ins.  Co, 
91  Iowa,  615,  60  N.  W.  18B;  Slinkard  v. 
Manchester  Fire  Assut.  Co.  122  Cal.  565,  55 
Pac.  417. 

Mr.  Michael   licvln,  for  respoiidenta : 
The  policj  of  insurance  should  lie  liberal- 
ly construed  in  favor  of  the  insured;   par- 
ticularly when  a  strict  construction  would 
worlc  a  forfeiture. 

Siemers  v.  Meeme  Mut.  Home  Protection 
Ins.  Co.  143  Wis.  114,  130  Am,  it.  Rep. 
1083,  126  N.  W.  669;  Redman  v.  Hartford 
F.  Ina.  Co.  47   Wis.  89,  32  Am,  Rep.  751. 

I  N.  W.  303;  19  Cyc.  658,  657. 

Where  the  words  used  in  a  policy  adroit 
of  two  interpretations,  that  which  will  bub- 
tftin  the  claim  of  the  insured  and  cover  his 
loss  must,  in  preference,  be  adopted. 

May,  Ins.  §  175;  Sawyer  v.  Dodge  County 
Mut.  Ins.  Co.  37  Wis.  524;  Wakefield  v. 
Orient  Ins.  Co.  50  Wis,  540.  7  N.  W.  647; 
Noyes  v.  Northwestern  Nat.  Ins,  Co.  64  Wis. 
415,  54  Am,  Rep.  631.  25  N.  W,  :19. 

\Vliere  the  horses  were  temporarily  re- 
moved, which  removal  was  necessary  and 
incidental  to  their  use,  and  which  was  oon- 
teraplatcd  at  the  time  of  the  issuance  of  the 
policy,  the  words  "contained  therein,  and 
not  else  where."  must  be  held  to  l>e  not  a 
continuing  warranty,  but  a  mere  description 
for  the  purpose  of  identiflcation  at  the  time 
of  the  issuance  ol  the  policy. 

HawitCB  V.   Dodge   County   Mut.  Ins.  Co. 

II  Wis.  189;  Noyes  v.  Northwestern  Nat. 
Ins.  Co.  64  Wis.  415.  54  Am.  Rep.  631, 
25  N.  W.  419;  May  v.  Bucltcyc  Mut,  Ins. 
Co,  25  Wis.  291,  3  Am.  Rep.  76;  Kireher 
T.  Milwaukee  Mechanics'  Mut.  Ins.  Co.  74 
Wis.  470,  5  L.R.A.  779.  43  N.  W.  487; 
Siemers  v.  Meeme  Mut.  Home  Protection 
Ins.  Co.  143  Wis.  114.  139  Am.  St.  Rep. 
1083,  126  N.  \V.  66B;  Clutc  v.  Clintonville 
3Int.  F.  Ins.  Co.  144  Wis.  638,  32  L.R.A. 
(N.S,)  240.  129  N.  W,  961;  lithers  v.  Mu- 
tual F.  Ins.  Co,  22  I,.R.A.(N.S.(  8.50,  and 
note,  13.1  Wig.  431,  116  X.  W.  1.  l!i  Ann. 
Cbb,  6.19;  Kinney  v.  Farmers'  Mut.  F.  & 
ln«.  Soc.  —  Iowa,  — ,  141  N.  W.  706;  Hol- 
brool;  v.  St,  Paul  F.  &  M.  Ins.  Co.  25  Minn. 
220;  London  &  U  F,  Ins.  Co.  v.  Graves.  12 
Ins.  L.  J.  308:  Peterson  v.  Mississippi 
Valley  Ins.  Co.  24  Iowa,  404,  95  Am.  Dec. 
748;  Mills  v.  Fsrmers'  Ins.  Co.  37  Iowa, 
400;  MeCluer  v,  Girard  F.  A  M.  Ins.  Co. 
43  Iowa,  349.  22  Am.  Rep.  249;  Everett  t. 
L.R.A.1915B. 


Continental  Ins.  Co.  21  Minn,  79;  Reck  ». 
Hotboro  Mut.  Live  Stocl:  4  Protective  Ins. 
Co.  103  Pa.  443,  30  Atl.  205;  -Etna  Ins.  Co. 
V.  Strout,  19  Ind.  App.  160,  44  N.  E.  934; 
Haws  V.  Fire  Arso.  of  Philadelphia,  114  Pa. 
431,  7  Atl.  150;  American  Cent.  Ins,  Co. 
T,  Haws,  7  Sadler  (Pb.)  558.  20  W.  N.  C. 
370,  11  Atl,  107;  McKcesport  Mach.  Co.  v. 
Ben  Franklin  Ins.  Co.  173  Pa.  53,  34  Atl. 
IS;  16  Am.  &  Eng.  Enc.  Law.  930. 

Timlin,  J.,  delivered  the  opinion  of  the 

The  amended  complaint  claimed  dama|i;eB 
on  account  of  the  Iosb  by  fire  of  two  horses 
in  a  building  at  924  Walnut  street.  Milwau- 
kee. The  horseg  were  insured,  according 
to  the  written  portion  of  the  policy,  "all 
while  contained  In  the  frame  brick-front 
bam  situated  at  rear  42.>  Fifth  street,  Mil- 
waukee, Wis."  Section  1941—43,  Stat.,  be- 
ing the  statute  form  of  policy  authorized 
in  this  state,  requires  such  policy  to  atate 
that  the  insurer  "does  insure  .  .  . 
against  all  direct  toss  or  damage  by  tire,  ex- 
cept as  hereinafter  provided,  to  an  amount 
not  exceeding  .  .  .  dollars  to  the  fol- 
lowing described  property  while  located  anil 
contained  as  described  herein  and  not  else- 
where." The  parties  are  permitted  to  select 
their  description.  The  policy  in  question, 
in  addition  fo  the  atipulation  firat  above 
quoted,  contained  this  latter  requirement  of 
the  standard  form.  The  complaint  then 
avers  that  on  or  about  the  9th  of  March, 
1913,  it  was  necessary  to  remove  the  horses 
from  the  described  building  in  tlie  rear  of 
425  Fifth  street  to  the  building  in  which 
they  were  burned,  because  the  former  build- 
ing was  undergoing  repairs  and  interior  re- 
arrangement, making  it  impossible  to  keep 
the  horaea  there,  and  that  tlie  lioraes  were 
taken  for  the  night  of  March  0th  to  the  Wal- 
nut street  premises,  and  there  destroyed  by 
lire.  The  fire  risk  at  the  l^'alnut  street 
premises  was  less  than  that  at  the  Fiftb 
street  premiaca.  The  plaintiffs  used  the 
horaes  in  the  bueineas  of  delivering  and  re- 
ceiving goods,  wares,  and  merchandise  to 
and  from  the  varioua  parts  of  the  city  and 
county  of  Milwaukee,  and  the  defendant 
knew  the  purposes  for  which  the  horaea 
were  used,  and  knew  it  was  customary, 
usual,  and  necessary  for  aaid  horaea  to 
be  in  various  parts  of  the  city  and  coun- 
ty of  Milwaukee;  that  prior  to  the  fire 
in  question  the  horses  had  spent  a  niglit 
or  two  temporarily  in  other  barna.  and 
the  defendant  knew  or  ought  to  have 
known  that  it  might  become  necessary 
to  houBC  the  said  horses  temporarily  in 
some  other  place  than  that  described  in 
the  policy,  by  reason  of  some  contingency  or 
untorewen  ev.-'nt  which  could  not  have  been 
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uiticjpat«d  at  the  time  of  the  issue  of  the 
laid  poliff;  and  that  the  repairs  at  the 
FifUi  atreet  premiseB  were  such  unforeseen 
aid  unanticipated  event,  and  the  removal 
of  the  horses  to  the  Walnut  street  bftni 
necraaarily  incident  to  the  use  of  said 
lioraas  by  the  plaintiff.  A  dtmurrer  to  this 
complaint  was  overruled,  and  the  defendant 
appeals. 

It  has  been  ruled  many  times  that  policies 
oj  insurance  ate  to  be  liberally  construed 
in  faror  of  the  insured,  because  thi;  insurer 
his  prepared  the  contract.  This  reason  for 
natruction  would  seem   to  drop 


Uila  hy  statute;  at  least,  so  far  as  the 
statute  covered  such  details.  Temple  v.  Ni- 
igits  P.  Ina.  Co.  100  Wis.  372,  S5  N.  W. 
3^1;  Uenina  v.  London  Assur.  Corp.  184 
Mass.  177,  68  N.  E.  62. 

But  another  and  more  fundamental  rule 
of  construction,  applying  alike  to  statutes 
and  contracts,  is  that  the  writing  muat, 
is  case  of  ambiguity,  be  conaidcred  valid 
and  efficient  to  work  out  the  ascertained 
object  of  the  writer;  t.  e.,  in  favor  of  in- 
denmity  to  the  insured,  rather  tlian  useless 
or  nugatory.  This  is  roneidered  with  refer- 
ence to  policies  of  insurance  in  1  May  on 
laiurance,  4th  ed.  g  174,  p.  342,  and  caaea 
there  cited;  also  1  Phillipa.  Tns.  3  124,  p. 
Tfi;  2  Lewis's  Sutherland,  Stat.  Constr.  2d 
cd.  gg  370  et  seq.  But  this  does  not  mean 
that  clear  expressions  should  be  distorted, 
or  that  language  should  not  be  given  its 
ardinary  meaning.  It  is  well  known  that 
Sre  risks  and  Are  insurance  rates  vary 
greatly  in  different  portions  of  a  large  city. 
.Ind  for  this  reason  the  fire  insurance  of 
i-hittel  property  of  a  kind  that  is  Dot  usual- 
ly destroyed  by  fire,  except  in  connection 
''Ith  the  burning  of  a  building,  while  con- 
tained in  a  designated  building,  is  a  very 
important  stipulation  in  the  policy.  It 
•fleets  the  rates  and  affects  the  risk-.  When 
to  this  stipulation  is  added  the  words  "and 
sot  elsewhere,"  great  emphasis  and  certain- 
ty are  given  to  the  stipulation,  and  it  ia 
also  to  be  considered  that  the  statute  au- 
tharizes  a  policy  to  be  limited  to  a  desig- 
nated place  to  insure  the  property  against 
lou  only  while  at  that  place,  and  not  clse- 
viae,  leaving  it  to  the  parties  to  insert 
mch  written  description  of  the  place  and 
thf  scope  of   the  insurance  in  this  respect 


s  they  s 


fit. 


It  has  been  held  in  Ncyei"  v.  Northwestern 
Nit.  Ina.  Co.  64  Wia.  415,  54  Am.  Rep.  631, 
S  N.  VV.  419,  where  the  policy  of  insuraaee 
*as  upon  a  sealskin  coat  "contained  in  the 
tvo-atoried  frftme  dwelling  hoase  occupied 
bv  the  assured,  and  known  as  302  Farwell 
avenue,"  and  the  coat  was  deetrt^ed  by  Are 
"hile  in  a  downtown  store  for  repair,  there 
L.R.A.I915B. 


existed  a  liability  on  the  policy.  Argu- 
ment was  made  by  plaintiff's  counsel  to  the 
effect  that  where  the  insured  property  is  of 
such  a  character  that  its  temporary  -emoval 
or  absence  from  the  specified  place  is  neces- 
sarily incident  to  its  uae  and  enjoyment,  and 
such  use  may  be  presumed  to  have  been  in 
contemplation  of  the  parties  when  they  made 
tlie  contract  of  insurance,  then  and  in  that 
case  the  location  of  the  property  is  specified 
in  the  policy  merely  to  designate  the  accus- 
tomed place  of  deposit  when  the  property  is 
not  absent  therefrom  in  the  course  of  its 
ordinary  use;  and  that  when  the  property 
is  burned  when  so  absent,  the  principal  place 
of  deposit  remaining  unchanged,  the  insurer 
is  liable.  This  argument  was  approved  in 
the  opinion.  Peterson  v-  Mississippi  Val- 
ley Ins.  Co.  24  Iowa,  484,  05  Am.  Dec.  748, 
relating  to  boraes  "situated  upon  section 
22;"  Mills  V.  Farmers'  Ins.  Co.  37  Iowa,  400. 
relating  to  horses  "on  premises  situated  in 
section  7;"  McClncr  v.  Oirard  F.  &  3J.  Ins. 
Co.  43  Iowa,  349,  22  Am.  Hep.  240,  relat- 
ing to  the  phaeton  "contained  in  the  frame 
barn;"  Longueville  v.  Western  Assur. Co.61 
Iowa,  853,  33  Am.  Hep.  14U,  2  N.  \V.  384,  re- 
lating to  family  wenring  apparel  "contained 
in  two-story  frame  dwelling  on  lot  six;" 
Holbrook  v.  St.  Paul.  t.  4  M.  Ina.  Co.  2.j 
Minn,  220,  relating  to  mules  contained  in 
a  certain  barn;  London  t  L.  F.  Tns.  Co.  v. 
Graves,  12  Ins.  L.  J.  308,  relating  to  buggies 
contained  in  a  certain  livery  stable, — are 
cited  and  approved  and  select^  from  other 
decisions  understood  by  tlie  court  to  be  to 
the  contrary. 

It  is  noticeable  that  in  Noyes  v.  North- 
western Nat.  Ins.  Co.  supra,  and  the  other 
cases  therein  referred  to,  the  language  as 
understood  by  tliia  court  in  the  Noyea  Caso 
waB  not  as  restrictive  aa  that  in  the  instant 
case.  In  lathers  v.  Mutual  F.  Ins.  Co.  133 
Wis.  431,  2S  L.R.A.(K.S.)  848,  116  N.  ff. 
1,  16  Ann.  Cas.  650,  it  was  said,  in  deciding 
a  like  point:  "There  is  left  to  be  deter- 
mined this  question  of  law:  In  case  of  in- 
surance of  a  farm  barn  and  of  live  stock 
ctTstoinarily  kept  therein  when  not  in  use 
against  loss  by  fire,  the  live  stock  being  de- 
Hcrihed  as  'therein,  on  the  farm  and  from 
lightning  at  large.'  is  risk  of  loss  of  the 
stock  by  fire  while,  temporarily  and  ac- 
cording to  custom,  off  the  farm,  included 
in  the  contract,  there  being  no  negative 
thereof  expressly  or  by  nccesaary  inference, 
other  than  suggested  by  the  words  'there- 
in, on  the  farm,'  etc.!  The  proposition  is 
ruled  in  the  afiirmative.  as  reapondent's 
counsel  contend  and  the  trial  court  decided, 
by  Noyes  v.  Northwestern  Nat.  Ins.  Co. 
supra.  .  .  .  The  rule  involved  is  one  of 
construction.  The  idea  is  that,  the  domi- 
nant  purpose   of   the,  insurance   being  pro-      . 
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tection  againet  Iobb  from  spMified  (^susim,  it 
pDUld  not  be  elTectiiated  if  the  Unguage  of 
the  policy  restricted  liability  to  loas  oecur- 
Tin{!  while  tlie  subject  of  the  iiisurancc  re- 
mained in  its  customary  location  when  not 
in  use;  incidental  changes,  as  matter  of 
eommon  knowledge,  being  neeeBKBry  to  the 
enjoyment  of  the  property  in  the  ordinary 
way.  ,  ,  .  The  rule  is  particularly  ap- 
plicBible  to  horseB  because  of  the  fact  that 
Tise  thereof  for  any  purpose  is  commonly 
outside  of  a  bam,  and  because,  on  a  farm, 
even  when  not  in  use,  they  are  commonly 
tjimed  out  to  pasture." 

As  observed  in  the  case  last  cited,  policies 
of  insurance  written  in  this  state  and  con- 
forming substantially  to  the  policy  in  ques- 
tion In  Noyes  v.  Northwestern  Nat.  Ina,  Co. 
supra,  must  be  considered  to  have  been  made 
with  reference  to  the  existing  law  of  this 
state  as  there  declared,  which  entered  into 
and  became  a  part  of  such  contract.  That 
ease  remains  unshaken.  Tbe  instant  case, 
however,  presents  a  different  question. 
When  the  contract  of  insurance  is  so  varied 
that  the  words  describing  the  location  of 
the  insured  chattels  arc  prefaced  by  the 
word  "while,"  and  followed  by  the  words, 
"and  not  elsewhere."  so  as  to  read  "while 
located  and  contained  ue  described  herein 
and  not  elsewhere,"  does  the  rule  of  Soyes 
V.  Northwestern  Sat.  ins.  Co.  supra,  ob- 
tain! We  think  not.  Express  words  ex- 
clude the  implication  wliich  controlled  in 
Xoyes  V.  Northwestern  Nat.  Ins.  Co.,  and  it 
falls  within  the  rule  of  McKeesport  Mach. 
Co.  V.  Ben  Franklin  Ins.  Co.  173  Pa.  53,  34 
Atl.  1«,  cited  by  respondent,  and  Green  v. 
Liverpool  &  L.  4  G.  Ins.  Co.  Bl  Iowa,  615, 
m  N.  W,  189;  18  Cyc.  741,  and  Haws  v. 
St.  Paul,  F.  &  M.  Ins.  Co.  130  Pa.  113,  2 
L.R.A.  52,  16  Atl.  916,  18  Atl.  621,  cited  by 
appellant. 

Upon  this  question  of  construction  the  im- 
plication that  the  property  is  covered,  al- 
though not  in  the  designated  place,  but  else- 
where, arising  from  the  known  nature  and 
usee  of  the  property,  is  negatived  by  the  ex- 
press words  of  the  policy  in  the  instant  case. 
The  law  permits  a.  contract  of  insurance 
against  loss  by  fire  to  be  limited  to  loss  in 
a  specified  building,  if  the  parties  so  agree; 
also  to  be  unlimited  as  to  place  of  loss,  if 
the  parties  so  agree;  also  to  be  worded  as 
in  Noyes  v.  Northwestern  Nat.  Ins.  Co. 
supra.  Neither  is  illegal,  harsh,  or  unusual. 
It  is  in  all  such  cases  a  question  of  the  in- 
tention of  the  parties,  and  the  first  end  most 
decisive  test  of  tbe  intention  of  the  parties 
to  a  written  contract  is  the  language  em- 
ployed. If  the  worda  "while  conl  .ined  in 
the  frame  brick-front  barQ  situate  at  the 
rear  of  426  Fifth  street  and  not  elsenhere" 
are  not  sufficient,  what  forni  of  expression 
L.R  A.19I56. 


I  would  be!  The  statute  form  of  policy  em- 
ploying these  words  was  adopted  after  the 
decision  in  the  Noyes  Case,  supra,  and  it 
seems  to  reject  the  words  there  considered, 
and  select  a  new,  more  exclusive,  and  em' 
phatic  form  of  expression,  for  the  purpose 
of  enabling  the  parties  to  get  away  from 
the  rule  of  the  Noyes  Case  if  they  wish  to 
do  so.  To  bold  that  tliey  cannot  ilo  so  by 
the  form  of  expression  used  here,  but  may 
do  BO  by  Bome  form  of  expression  differing 
in  words,  but  identical  in  meaning,  would 
seem  to  be  a  sort  of  decree  of  outlawry 
against  these  useful  and  expressive  words. 
We  cannot  think  there  is  alleged  anything 
which  would  make  the  policy  enforceable  by 
waiver  on  the  part  of  the  insurer.  The  ob- 
jection here  does  not  go  to  the  validity  of 
the  policy,  which  might  be  overcome  by  the 
larger  evident  intention  that  indemnity  waa 
intended,  nor  to  a  forfeiture  or  loss  oi  a 
right  or  claim  thereunder,  but  concerns  only 
the  scope  of  the  insurance;  that  is  to  say, 
tbe  interpretation  of  the  written  contrart 
actually  entered  into.  In  cases  of  ambi- 
guity, this  might  be  affected  by  extrioflie 
circumstances;  but  there  is  here  no  ambi- 
guity. The  property  might  be  insured  gen- 
erally, or  only  while  it  was  contained  in 
a  specified  building,  and  not  elsewhere,  and 
the  language  employed  shows  that  the  par- 
ties selected  the  latter  kind  of  insurance. 
Section  1941 — 82  provides  bow  waiver  shall 
be  made,  vis,:  Not  at  all,  as  to  some  stipu- 
lations of  the  policy;  by  writing  only,  added 
to  the  policy,  as  to  others.  There  might  be 
waiver  of  a  forfeiture,  or  of  a  breach  of  con- 
tract; but  waiver  as  a  ground  for  extending 
the  scope  of  a  written  contract  beyond  the 
usual  and  ordinary  meaning  of  the  lan- 
guage employed  would  be  quite  a  novelty. 

Order  reversed,  and  the  cause  remanded 
for  further  proceedings  according  to  law. 
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MARGARET  GIACOMINT. 

(SS  Colo.  640,  136  Pae.  1039.) 

Landlord  and  tenant  —  lease  ot  boiel 
with  defective  elevator  —  llBbnity  ot 
landlord. 

1.  One  who  lets  a  hotel  with  an  insuffi- 


Ifote.  —  LUibiUty  of  I 
to  he  v«ed  for  a  publio  purpo&e,  for 
peraanal  Iniuriea  to  third  peraon». 
T,  Scope,  36S. 
II.  Distinction  between  public  and  privrnte 
purpose,  304. 


.Cnoogle 
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dentl;  lighted  elevator  which  creeps  when 
not  in  UM,  because  of  detective  nutchinery, 
which  ia  not  repaired  prior  to  the  accident, 
and  ii  intended  for  general  uee  of  the  gueata 
of  the  hotel  in  going  to  and  from  their 
roomB,  IB  liable  for  injury  to  a  pajing  gueel 
who,  in  attempting  to  uee  the  elevator,  falls 
into  the  well  because  the  car  had  moved 
from  the  place  where  it  was  left,  on  the 
theory  that  it  is  a  nuisance  in  a  semipiiblic 

C!, — especially   if  he  has  undertaken   to 
a  poison  of  the  expenses  of  repairing 
it  and  of  inanring  against  accidents  because 
of  it 
Proilmate  cause  —  unsafe  elevator  — 

fallnre  to  Kuard. 

2.  The  unsafe  condition  of  an  elevator. 
due  to  the  negligence  of  the  owner,  which 
creepB  when  not  in  use,  is  a  proximate 
(sase  of  injury  to  one  who  falls  down  the 


shaft  when  attempting  to  use  it,  because 
it  liad  moved  away  from  the  open  door,  al- 
though there  wa*  also  negligence  on  the 
part  of  tlie  lessee  in  whose  possession  it 
was,  in  not  keeping  the  entrance  closed  or 
guarded. 
Same  —  aiillirlpatlon  of  Jnjopy. 

3.  lliat  a  lessee  will  sometiroes  leave  a 
defective  elevator  open  and  unguarded,  to 
the  injury  of  one  attempting  to  use  it, 
should  he  anticipated  by  the  lessor,,  who 
lets  it  in  a  defective  condition,  so  as  to 
charge  him  with  liability  for  the  injury. 

On  petition  for  rehearing. 
Appeal  —  effect  uf  verdict. 

4.  A  verdict  founded  on  evidence  to  sup- 
port it  is  conclusive  on  appeal. 

IJune  2,   1913.) 


III.  Premises   defective   when   leased,   3Q 

rV.  Defects  arising  subsequent  to  lease. 

a.  Where  tenant  in  possession. 

1.  In  general,  'SliO, 

2.  Where  manner  of  construction 

and  tenant's  negligence  both 
contribute  to  injury,  370. 

3.  Where  defect  is  obvious,   :il2 
h.  Where    lessor    retains    possesaioi 

373. 
T.  Effect  of  agreement  by  lessee  to  repai  i 


/.  Scope. 
This  note   is   limited   to  the  questio 


the  liability  of  the  owner  of  premises  leased 
for  a  public  purpose  for   injuries  to  third 
persons  from  defects  therein.     By  the  ■■ 
"third  persons"  is  meant  all  members  of  the 
public  other  than  the  lessee  and  those  w 
hv  reason  of  some  family  or  contractual 
Istion,  are  held  to  stand  to  the  lessor  in 
unie  relation  as  the  lessee. 

The  liability  of  the  lessor  of  premises 
leased  for  some  public  use,  for  personal  in- 
juries caused  by  defects  therein,  depends 
upon  the  character  of  the  person  injured, 
mi  upon  the  location  of  the  defect,  as  to 
whether  or  not  it  was  in  that  portion  of  the 
premises  intended  for  use  by  the  public 
KPiierally.  The  question  of  liability  as  aJ- 
fected  by  the  character  ol  the  person  in- 
jured is  not  discussed  herein,  although 
caBUally  referred  to.  It  is  intended  to  dis- 
cuss this  question  in  a  future  note.  The 
questifHi  of  liability  where  the  injury  oc- 
curs in  a  portion  of  the  premises  not  in- 
tended for  use  by  the  public  generally  is 
discussFd  in  a  note  to  Morong  v.  Spofford. 
post.  This  note  is  limited  to  cases  involv- 
ifg  leases  of  property  for  some  public  or 
>;uaai  public  purpose,  or  business  of  a  na- 
ture impliedly  or  expressly  inviting  the 
general  public  to  make  uae  of  the  property, 
"here  the  injury  results  from  a  defect  in 
the  premises  intended  for  use  by  the  pub- 
lic generally.  It  does  not  include  leases  of 
property  for  a  use  which  will  necessitate  the 
pretence  of  a  large  number  of  people,  such 
L,R.A.1915B. 


as  employees  at  factories,  mills,  and  manu- 
facturing places,  Dor  does  it  include  leases 
of  property  to  several  tenants  for  private 
purposes,    such    as    tenements    and    apart- 

And  in  general  it  is  not  intended  to  in- 
clude  cases   involving   the    liability   of   the 
of  a  place  of  amusement.    Such  cases, 


reference  is  made  to  a  case  ot  this  character 
where    it    involves    some    principle    of    law 

which  is  regarded  as  particularly  applicable 
to  the  question  under  consideration.  For  a 
complete  reference  and  consideration  of  the 
cases  involving  the  liability  of  the  lessor 
of  a  place  of  amusement  for  the  safety  of 
patrons,  see  the  following  notes:  14  L.B.A. 
(N.S.)  284;  32  L.R.A.(N.S.)  715;  and  42 
L.R.A.(N.S,)   10T3. 

The  mere  fact  that  a  building  is  leased 
for  a  public  purpose  does  not  necessarily 
bring  the  case  within  the  scope  of  this  note. 
I'o  be  in  point  it  must  also  appear  that  tlie 
injured  person  was  not  a  party  to  the  lease, 
and  is  within  the  class  of  persons  properly 
designated  as  the  general  public.  White  it 
is  Dot  intended  to  consider  the  question  as 
to  what  persons  come  within  this  class,  it 
may  be  said  that  by  the  great  weight  of  au- 
thority, the  class  includes  membf'rs  of  tl»> 
public  who  are  impliedly  invited  to  the 
premises  because  of  the  business  pursued 
thereon,  where  they  were  let  for  such  pur- 
pose. With  the  exception  of  the  cases  im- 
mediately following,  the  cases  included  here- 
in apparently  assume  that  anji  person  not  in 
privity  with  the  lessor,  who  is  called  to  the 
leased  premises  by  reason  of  the  business 
irsued  thereon,  is  a  member  ot  the  public 
ithin  the  rule  of  liability. 
It  has  been  held  that  although  the 
isor  of  premises  to  be  used  for  a  barber 
shop  owes  a  duty  to  persons  going  upon 
the  premises  to  be  barbcred  or  to  transact 
business  with  the  barber,  he  owes  no  duty 
:cept  the  negative  one  of  not  wantonly  to 
jure  him,  to  a  person  going  upon  the 
premises  for  his  own  convenience  and  to 
gratify  hie  own  whim  or  inclination^  for 
example,  to  drink  from  a  whisky  flask  he,; 
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APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  the  City  and 
Countj'  of  Dporer  in  plaintiff's  favor  in  an 
action  brought  to  recover  damages  for  per- 
gonal injuries  alleged  to  have  been  caused  by 
defendant's  negligence.    Affirmed. 

Statement  by  Hill,  J.: 

This  action  was  instituted  by  tiie'appel- 
lec  against  P.  W.  Cupeland  and  the  appel- 
lant to  recover  damages  sustained  by  her 
upon  Jun?  27,  ilSOS,  occasioned  by  her  fall- 
ing down  tlie  elevator  shaft  in  the  Columbia 
Hotel,  situate  in  the  city  of  Denver.  It  is 
alleged  that  the  accident  was  caused  tiy 
tlie  negligence  of  the  defendants  in  permit- 
ting the  elevator  and  appvirtenancea  thereto 
to  be  and  remain  out  of  repair.    Judgm.^nt 

tarried  in  hie  pocket,  and  to  give  the  barber 
a  drink  therefrom.  Austin  v.  Baker,  —  Me, 
— .  L.R.A.191.5  — ,  Bl  Atl.  lOOS, 

In  Burdick  v.  Chcadle,  26  Ohio  St.  393, 
20  Am.  Kep.  767,  it  is  licid  tliat  while  cus- 
tomers of  the  leasee  of  a  building  to  be 
used  in  a  retail  mercantile  business  may 
reasonably  expect  the  exercise  of  care  for 
their  safety  from  the  person  who  invites 
them  to  the  premises,  they  have  no  right  to 
expect  like  care  from  the  owner,  with  whom 
they  are  not  in  privity. 

And  in  Meade  v.  Montrose.  173  Mo.  App. 
722,  160  S.  W.  11,  it  ia  said:  "Whether  a 
landlord  is  liable  for  an  injury  to  a  third 
person  caused  by  a  defect  in  the  demised 
premises  depends  sometimes  on  what  the 
landlord  has  agreed  or  undertaken  to  do 
in  hia  dealings  with  his  tenant,  and  Home- 
times  on  the  status  of  such  third  person. 
If  such  tliird  person  is  a  stranger  to  both 
the  landlord  and  tlie  tenant,  for  instanci',  an 
adjacent  or  nearby  dweller  or  property  own- 
er, or  a  passer-by  on  the  adjoininp  liigh- 
way,  then  both  landlord  and  tenant  may 
be  liable  to  him  for  injuries  caused  by  thf- 
defective  condition  of  the  building.  But  if 
the  injured  person  is  one  who  KUBtainB  only 
a  private  contractual  relation  with  the  ten- 
ant, .aad  is  injured  only  by  bein^  on  the 
premises  by  reason  ot  that  relation,  audi 
as  a  servant,  invited  guest,  licensee,  or  cus- 
tomer of  the  tenant,  tlicn  his  right  to  re- 
cover damages  is  ordinarily  limited  to  the 
tenant,  and  only  within  certain  narrow  lim- 
its can  that  right  extend  beyond  the  ten- 
ant to  the  landlord.  In  such  case  tlie  rights 
possessed  by  the  injured  person  are  not 
those  given  him  by  law  as  a  member  of 
the  general  public,  but  are  those,  and  only 
those,  accruing  to  him  by  virtue  of  hia  con- 
tract with  the  tenant.  When  this  is  the 
case,  he  has  no  greater  rights  against  the 
landlord  than  the  tenant  has." 

And  see  Jordan  v.  Sullivan,  181  Mass. 
349,  63  N.  K.  000,  holding  tl)at  a  person 
injured  by  falling  over  a  step  in  an  un 
lighted  halt  used  as  an  entrance  to  a  build- 
ing rented  for  a  public  purpose,  who  was 
there  as  the  guest  of  a  lodge,  stands  in  the 
same  position  as  members  of  the  lodge,  who 
L.R.A.1915B. 


I  was  io  her  favor  ngEinat  bath  defendoKts  itc 
the  sum  of  $1«,000.  The  appellant  bilnga 
tlie  ease  here  on  appeal. 

The  appellant  was  the  owner  of  the  hotel, 
its  furniture  and  fixtures.  It  was  being 
operated  under  a  written  lease  bj  its  code- 
fendant.  P.  W.  Copeland.  ThU  lease  was 
for  the  term  of  one  year,  commeneing  Ko- 
vember  1,  1B07.  It  calls  for  the  Columbia 
Hotel  situate  on  the  corner  of  Seventeenth 
and  Market  streets.  East  Denver,  together 
with  the  furniture,  fixtures,  machinery, 
cooking  utensils,  beds,  bedding,  etc.,  as  enu- 
merated in  a  schedule,  excepting  from  tlic 
tease  certain  storerooms  fronting  on  Seven- 
teenth street,  occupied  by  others.  The  lease 
indicates  that  tlie  property  was  rented  fully 
furnished  for  a  hotel.    It  provided  that  the 

are  in  the  position  of  lessee,  aind  hence  can- 
not complain  that  the  entrance  was  not  a 
better  one.  or  that  it  should  have  been  ao 
constructed  that  it  could  have  been  better 
lighted. 


It  is  not  entirely  clear  to  whot  extent, 
if  at  all,  the  fact  that  premises  are  leased 
for  purjHiseB  indicative  of  an  intent  that 
tliey  shall  be  used  by  tlie  public  generally 
imposes  upon  the  lessor  an  additional  bur- 
den to  provide  against  defects  rendering  the 
premises  dangerous  to  the  public. 

As  a  rule,  the  cases  recognize  a  distinc- 
tion k'tween  the  duties  of  the  lessor  of 
premises  to  be  uticd  by  the  public  generally 
and  the  lessor  of  property  to  be  put  to  a 
strictly  private  use.  As  to  the  rule  of  lia- 
bititv  of  the  lessor  of  property  for  private 
use. 'see  notes  in  34  L.K.A.  824;  34  L.R.A. 
(X.S.I  7B8;  and  48  L.R.A.(N.S.)  917;  and 
also  many  other  notes  referred  to  in  Index 
to  L.R.A.  Kotes,  under  "Landlord  &  Ten- 
ant.'' I\'.  d.  By  the  weight  of  authority  the 
lessor  of  real  estate,  who  surrenderB  poeaea- 
sion  thereof  to  the  lesece,  is  regarded  as  in 
etfcct  selling  a  limited  estate  therein,  and 
to  owe  no  greater  duties  to  the  lessee  than 
does  the  grantor  in  an  absolute  convey- 
ance of  real  estate  owe  to  the  grantee  there- 
in. And  by  the  weight  of  aiithority  even  a 
covenant  to  repair  does  not  render  tbe  lessor 
liable  in  tort  for  injuries  to  the  lessee  for 
a  breach.  See  note  in  11  L.R.A.(N.S.> 
504.  As  will  be  hereafter  shown,  however, 
a  lessor  of  property  to  be  used  for  a  public 
purpose  is  generally  held  to  stMid  in  a  dif- 
ferent position  toward  the  members  of  the 
public  who  may  be  lawfully  on  the  premises. 

It  has  been  asserted  that  "where  the 
landlord  has  created  no  nuisance,  and  is 
guilty  of  no  wilful  wrong  or  fraud  or  cul- 
pable negligence,  no  case  can  be  found  im- 
posing any  liability  upon  him  for  any  in- 
jury suffered  by  any  person  occupying  or 
going  upon  the  premises  during  the  term 
of  the  demise;  and  there  is  no  distinction 
stated  in  any  authority  between  cases  of  ■ 
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lesMr  should  not  be  requirvd  to  bear  an; 
expenses  for  Bupplica  of  any  kind,  nor  for 
li««ting,  lighting,  or  repairing,  nor  for  re- 
pairs to  furniture,  fixtures,  or  utensils,  nor 
for  ■ny  other  purposes  except  faxes,  insur- 
ance, and  water  rent;  that  the  lessee  would 
keep  the  elevator  and  all  other  machinery  in 
good  order,  and,  in  addition  to  the  rent, 
pAy  to  the  first  party  annually,  when  due, 
one  half  tlie  eosts  of  accident  insurance 
polities,  covering  accidents  in  connection 
with  the  elevator;  tliat  the  lessor  reserved 
the  right  at  all  times  to  enter  and  inspect 
the  premises,  and  if,  in  its  Judgment,  the 
premises,  furniture,  fixtures,  machinery,  and 
all  other  equipments  were  not  being  properly 
cared  for,  or  the  business  not  being  man- 
aged  in  a  manner  satisfactory,  it  had  the 


right  to  terminate  the  lease  by  giving  ten 
days'  notice  previous  to  the  end  of  any 
calendar  month ;  that  the  lessee  agreed  to 
keep  the  interior  of  the  hotel  in  repair  and 
good  order,  including  all  articles  therein, 
and  in  case  tlic  articles  should  wear  out.  be- 
come broken  or  damaged,  to  replace  tbem; 
that  all  articles  placed  in  the  hotel  in  re- 
placemi-nt  of  any  mentioned  in  the  schedule 
should  be  the  property  of  the  lessor;  that 
if  the  property  became  untenantable  by  rea- 
son of  lire,  or  otherwiae,  the  rents  should 
cease  until  the  premises  were  rebuilt,  but 
nothing  should  he  construed  to  compel  the 
lessor  to  huild  or  repair  in  case  of  destruc- 
tion, unless  it  so  desired.  Another  clause 
reads;  "It  is  agreed  by  the  parties  hereto 
that  all  expenses  for  repairs  to  boilers,  ele- 


dprnise  of  dwelling  bouses  and  of  buildings 
to  be  used  for  public  purposes.  The  re- 
spoDBibility  of  the  landlord  is  the  same  in 
all  cases.  If  guilty  of  n^Iigence  or  other 
detietum  which  leads  directly  to  the  acci- 
di-nt  and'wrong  complained  of,  he  is  liable; 
if  not  so  guilty,  no  liability  attaches  to  him. 
If  he  lets  a  building  for  a  warehouse,  know- 
ing that  it  is  so  weak  and  imperfectly  con- 
structed that  tlie  floors  will  break  down 
from  the  weight  necessarily  to  be  placed 
upon  them,  his  neglifience  imposes  liability 
upon  him  for  injury  to  the  person  or  prop- 
erty of  anyone  who  may  lawfully  be  upon 
the  premises,  using  tlieni  for  the  pur]>oses 
for  which  they  were  demised.  If  one  builds 
a  house  for  public  amusments  or  entertain- 
ments, and  lets  it  for  those  purposes,  know- 
ing that  it  is  so  imperfectly  and  carelessly 
built  that  it  is  liable  to  go  to  pieces  in  the 
ordinary  use  for  which  it  ivas  designed,  he 
is  liable  to  the  persons  injured  through  his 
carelessnesB."  Kdwards  v.  New  York  &  H. 
Ft.  Co.  08  N.  V.  Zio.  SO  Am.  Rep.  S5B. 

And  see  Clancy  v.  Ilyrne,  56  N.  V.  121), 
15  Am.  Rep.  391,  holding  that  the  fact  of 
leasing  a  pier  to  lie  kept  open  to  the  public 
imposes  upon  the  lessor  the  duty  of  taking 
care,  so  long  as  it  is  kept  open,  that  those 
having  a  lawful  right  to  go  there  may  safe- 
ly do  so. 

The  duty  out  of  which  grows  the  obliga- 
tion and  liability  of  the  owner  of  premises 
leased  for  a  public  purpose  does  not  spring 
from  the  contract  of  lease,  and  is  not  refer- 
able to  it;  but  it  is  one  which  the  law  im- 
poses upon  owners  of  property  leased  for  a 
public  purpose. 

Thus,  where  the  owner  of  a  store  building 
Imsed  for  retail  purposes  agreed  with  the 
lessees  to  construct  the  fixtures  in  a  man- 
ner safe  and  ])roper  for  the  sale  of  dry- 
goods  and  groceries,  his  failure  to  perform 
his  contract  in  tliis  regard  is  not  an  element 
in  a  customer's  right  to  recover  for  injuries 
received  from  the  unsafe  condition  of  the 
fixtures,  since  such  a  person  has  no  interest 
in  the  contract  or  in  the  breach  of  it.  Bur- 
dick  V.  Cheadle.  28  Ohio  St.  303,  20  Am. 
Kep.  767. 

The  liabilitv  of  the  owner  of  premises 
r..R.A.1913B.  ■ 


rented  for  public  amusement,  to  members 
of  the  public  injured  in  making  of  it  the 
use  intended,  is  attributable  to  the  unfit 
condition  of  the  premises  and  rests  upon 
negligence;  that  is,  the  omission  of  the  duty 
to  use  due  care  in  the  erection,  construc- 
tion, or  maintenance  of  the  premises.  The 
law  holdit  tlie  lessor  responsible  not  upon 
any  contractual  obligation,  but  because  of 
the  delictum.  Barrett  v.  Lake  Ontario 
Beach  Improv,  Co.  174  K.  Y.  310,  61  L.R.A. 
82B,  «fl  N.  E.  n«8,  14  Am.  Neg.  Rep.  144. 

In  Mav  V.  Knnis,  78  App,  Div,  HSi,  79  X. 
Y.  .Supp^  sne,  it  is  said  that  there  can  bii 
no  doubt  that  a  member  of  the  public  in- 
jured by  the  defective  condition  of  the 
premises  leased  for  a  public  purpose  can- 
injuries  eitlicr  upon  the  contract  or  lor  its 
breach,  but  his  action  must  be  an  action 
for  negligence  for  the  failure  to  perform  a 
duty  imposed  by  law. 

III.  BremiacB  defective  when  leaned. 

It  is  generally  recognized  that  the  les.sor 
of  property  for  a  public  purpose,  at  least, 
as  to  latent  defects,  owes  to  the  public  the 
duty  of  exercising  ordinary  care  to  provide 
against  defects  in  the  premises  which  ren- 
der them  unsafe  for  the  use  intended.  This 
includes  defects  in  construction,  defects 
caused  by  the  property  being  in  a  state  of 
disrepair  at  the  time  of  the  lease,  or  a  con- 
dition which,  in  the  nature  of  things,  must 
ultimately  result  in  the  property  being  dan- 
gerous when  put  to  the  use  intended.  A 
breach  of  this  duty  which  results  in  an  in- 
jury to  a  person  not  in  privity  with  the 
tcss'or,  and  who  is  lawfully  upon  the  prem- 
ises, renders  the  lessor  liable  for  the  dam- 
age therebv  occasioned; 

— Coi.oiiArai  MoRTG.  &  Invest.  Oo.  v. 
Gi.\coMiM  holding  that  where  property  was 
leased  for  public  or  semi  public  purposes 
(hotel),  and  at  the  time  it  was  not  safe  for 
the  purpose  intended,  or  when  there  was  a 
dangerous  condition  on  tlie  premises  con- 
stituting a  nuisance,  and  the  owner  knew, 
or,  by  tlie  exercise  of  reasonable  diligence, 
ought  to  have  known,  of  such  condition,  thi> 
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vatara,  or  pumpe  Bbttll  be  borne  equalljr 
by  both."  It  1b  shown  that  at  the  time  of 
the  accident  the  appellant  had  a  $5,000  in- 
surance policy  in  force,  protecting  It  against 
accidents  caused  by  this  elevator. 

The  hotel  fronts  upon  Seventeenth  street, 
one  of  the  main  thoroughfares  of  the  city 
between  the  Union  Depot  and  the  main  por- 
tion of  the  business  district,  being  about 
three  blocks  from  the  depot.  It  has  four 
stories  and  a  basement,  and  contains  about 
100  sleeping  rooms.  The  elevator  is  situ- 
ate in  the  main  office  or  lobby,  about  30 
feet  from  the  front  entrsnre.  It  is  back 
of  the  business  office.  There  is  n  porch 
in  front  of  this  room.  The  light  in  the  day- 
time comes  from  the  front  of  this  room,  and  I 
that  which   reBects   down   from   the   fourth ' 

owner  is  liable  to  a  third  person  (gucat) 
injured  by  reason  thereof. 

— Tomle  V.  Hampton,  129  111.  37B,  21  N. 
E.  800.  holding  the  owner  of  premises  used 
as  a  retail  store  liable  to  a  customer  of 
the  lessee,  who  was  injured  by  falling  into 
a  hole  between  a  platform  in  front  of  the 
store  and  the  store  proper,  and  extending  to 
the  basement,  where  the  defect  existed  at 
the  time  of  the  tease,  since  it  constituted  h 


— Reich enbacher  v.  Pshmeyer,  8  III.  App. 
217,  holding  the  owner  of  a  hotel  liable  to 
an  employee  of  the  lessee  thereof  for  in. 
juries  caused  by  a  chandelier  defectively 
hung,  to  the  knowledge  of  the  owner,  and 
of  which  the  employee  had  no  knowledge, 
the  defect  being  a  latent  one. 

— Copley  V.  Balle,  9  Kan.  App.  465,  60 
Pac,  65fl,  7  Am.  Neg.  Rep.  437,  holding  that 
the  owner  of  property  leased  to  another  for 
use  BS  A  hotel  and  restaurant  is  liable  for 
injuries  sustained  by  a  third  person  law- 
fully thereon,  by  reason  of  a  dangerous  ex- 
cavation left  by  the  owner  at  the  time  of 
making  the  lesso. 

—Smith  V.  State,  02  Md.  518,  51  L.R.A. 
772,  48  Atl.  02,  e  Am.  Neg.  Rep.  286,  stat- 

i;  the  rule  that  where  property  is  leased 


knows  or  may,  by  the  exprcise  of  reasonable 
diligence,  ascertain  that  it  is  unsafe,  by 
renting  same  in  an  unsafe  condition  he 
renders  himself  responsible  to  a  third  per- 
son injured  by  the  defective  condition. 

— State  use  of  Bashe  v.  Bovce,  73  Md. 
409,  21  Atl.  322,  holding  that  for  a  third 
person  to  recover  for  personal  injury  re- 
ceived from  the  defective  condition  of  a 
wharf,  it  is  essential  that  it  appear  that 
the  owner,  when  he  leased  the  wharf,  knew 
that  it  was  in  sn  unsafe  condition,  or,  by 
the  exercise  of  reasonable  care  and  dili- 
gence, might  have  known  that  fact. 

—Albert  v.  State,  86  Md.  326,  59  Am. 
Rep.  169,  7  Atl.  697,  holding  the  oivner  of 
a  wharf  leased  to  another  for  a  public  pur. 
pose  liable  for  injuries  to  a  third  person, 
caused  by  a  defect  therein,  where,  at  the 
time  he  rented  it,  he  knew,  or,  by  the  exer- 
L.R.A.1915B. 


story  of  the  building  through  a  skylight  Ib 
the  top  of  the  elevator  shaft.  The  elevator 
cage  has  a  top  or  tight  roof.  Upon  ac- 
count of  these  facts  the  light  in  that  por- 
tion of  this  room  is  not  good,  and  is  always 
poor  in  the  elevator  shaft  st  this  floor.  One 
former  employee  teatilled:  "To  be  able  to 
see  around  and  sec  what  you  are  doing  the 
lights  have  to  be  lit  in  the  office  in  the  after- 
noon, .  .  If  it  tvas  not  a  bright  day 
and  the  lights  were  not  lit  it  was  almost  im- 
possible at  that  time  of  day  to  read  a  name 
on  a  package  while  in  the  elevator  at  that 
floor."  Another  witness  says:  "Never  light 
enough  in  the  elevator  to  read  a  newspsper." 
There  were  no  lights  lit  at  the  time  of  the 
accident.  According  to  the  evidence  of  the 
plaintiif's  witnesses  the  elevator  was  out  of 

cise  of  reasonable  diligence,  might  have 
known,  of  the  defect. 

—Connors  v.  Newton,  77  N.  J.  L.  325,  71 
Atl.  36,  the  court,  acting  as  a  jury,  holding 
as  a  matter  of  law  and  fact  that  the  owner 
of  premises  leased  for  a  retail  store  was  not 
liable  for  an  injury  received  by  a  third 
person  from  a  defect  in  the  platform  in 
front  of  the  store,  but  not  a  part  of  the 
sidewalk,  where  the  defect  did  not  exist  at 
the  time  of  the  leasing,  and  was  unknown 
to  the  owner. 

—Fox  V.  Buffalo  Park,  21  App.  Div.  321, 
47  N.  Y.  Supp,  788,  affirmed  without  opin- 
ion in  163  N.  y.  5R9,  57  N.  E.  1109,  holding 
that  a  grand  stand  erected  for  public  ex- 
hibitions luuxt  be  constructed  in  a  manner 
to  withstand  any  strain  which  naturally 
may  be  placed  upon  it,  and  the  owner  will 
be  held  responsible  for  the  highest  degree 
of  care  in  such  construction;  and  where  the 
structure  is  unsafe  for  the  purpose  for 
which  it  was  created,  and  dangerous,  the 
owner  is  liable  notwithstanding  he  has 
leased  the  property  to  another,  who  was  in 
possession  at  the  time  of  the  accident  com- 
plained of. 

^narrett  v.  Lake  Ontario  Beach  Improv, 
Co,  174  N.  Y.  310,  Bl  L.R.A.  829,  06  N.  E, 
968,  14  Am.  Neg.  Rep.  Jii,  holding  that 
a  lessee  of  a  structure  designed  for  the  use 
of  the  genersl  public  as  a  place  of  amuse 
ment.  which  is  either  structurally  defective 
or  does  not  afford  proper  and  adequate  pro- 
tection to  persons  using  it,  is  responsible  for 
injuries  to  such  persons,  caused  by  these 
defects,  and  asserting  the  general  doctriue 
that  where  premises  are  rented  for  public 
use  for  which  the  owner  knows  they  are 
unfit  and  dangerous,  he  is  guilty  of  negli- 
gence, and  may  become  responsible  to  per* 
sons  suffering  injury  while  rightfully  using 

— Ahcrn  V.  Steele,  113  N.  Y.  B03,  6  L.R.A, 
440,  12  Am.  St.  Rep.  778,  22  N.  E.  183, 
holding  that  a  trustee,  by  leasing  a  pier 
while  in  such  a  dangerous  condition  as  to 
constitute  a  miisance,  is  guilty  of  a  mis- 
feasance, and  during  the  existence  of  his 
estate  he  is  responsible  for  any  damages 
caused  by  the  nuisance. 
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Tfpair  ftt  the  time  of  the  execution  of  the 
leue,  and  thus  continued  up  to  the  time 
of  tha  accident.  The  printed  ubatract  of  the 
record  la  bo  meager  that  it  is  nearly  impoe- 
Bible  to  get  an  intelligent  idea  of  the  con- 
dition of  the  elevator  therefrom;  but,  aa 
ve  understand  it,  the  aubatance  of  these  de- 
lects was  in  its  machinery',  which  caused 
leaking  of  the  cups  in  the  main  valvea,  or 
the  packing  in  the  piaton  leaking,  or  a  wear- 
ing of  the  cups  or  the  ralves,  some  of  which 
created  a  rumbling  noise,  and  that  upon 
account  of  these  defects  the  elevator  cape, 
after  being  properly  stopped,  when  left 
alone,  would  creep  [that  is,  move  slowly), 
upon  account  of  its  leaky  condition,  in  or- 
der to  counteract  the  leaking  in  the  cups, 
vaiTCB,  or   piaton.     The   exiling  of  the  ele- 


vator cage  had  origlaatly  been  fitted  for  »n 
electric  light,  but  prior  to  the  execution  of 

this  Eease  it  had  been  diamantled  or  discon- 
nected, so  that  there  was  no  wire  connecting 
it  with  the  light  plant.  It  was  impossible, 
without  having  this  condition  repaired,  to 
have  an  electric  light  within  the  cage. 
There  was  evidence  to  show  that  all  these 
conditions  were  in  existence  at  the  time  of 
the  execution  of  this  lease,  and  were  known, 
or,  in  the  exercise  of  reaaonahle  care,  ought 
to  have  been  known,  to  the  lessor,  and  to 
the  lessee  at  that  time  or  soon  thereafter, 
but  ri'gardless  of  this  they  were  allowed  to 
thus  continue  up  to  the  time  of  the  accident. 
Upon  June  26,  lOOS,  the  appellee  {who 
lives  at  Sterling,  Colorado)  came  to  Den- 
ver with  her  mother.     They  stopped  at  this 


lessee  of  a  building  in  which  ther 
auditorium  not  reaponsibje  to  a  person  in- 
jured while  attending  %  festival  in  the 
auditorium,  conducted  by  a  lessee  of  the 
general  leasee,  where  it  did  not  appear  either 
that  the  auditorium  was  defective  when 
leased,  or  that  the  general  lessee  retained 
poaaession  and  control  over  it  during  the 
festival;  the  plaintiff  basing  her  right  of 
action  entirely  upon  the  fall  of  a  balcony, 
which  caused  the  accident, 
—May  V.  Knnia,  78  App.  Div.  552.  7B  N. 


■   of 


806,  holding  that  the 
properly  to  be  leased  for  a  hotel,  in  erect- 
ing a  aidenelk  to  be  uaed  aa  an  approach 
thereto,  has  imposed  upon  him  the  duty  of 
BO  constructing  the  walk  in  the  first  in- 
Bfince,  and  of  afterwards  maintaining  it, 
thst  it  shall  be  reasonably  safe  for  the  use 
of  thoae  impliedly  invited  to  use  it. 

—Black  V.  Maitland,  11  App.  Div.  188, 
42  ?J.  Y.  Supp.  653,  holding  the  owner  of  a 
building  rented  for  a  retail  store  not  liable 
for  ui  injury  received  by  a  customer,  caused 
by  the  defective  condition  of  the  covering  to 
a  Tault  uaed  as  a  part  of  the  entrance,  but 
not  a  part  of  the  public  street,  where  it  was 
not  shown  that  the  defective  condition  ex- 
iated  at  the  time  the  lease  was  executed, 
or  that  the  owner  had  knowledge  thereof 
prior  to  the  accident. 

—Kane  t.  Lauer,  52  Pa.  Super.  Ct.  407, 
affirmed  in  244  Pn.  605,  91  Atl.  218,  hold- 
ing that  where  an  owner  leases  premises 
which  are  a  nuisance,  whether  in  or  out  of 
poaaession,  he  is  liable  to  a  third  person  for 
injuries  due  to  the  nuisance  if  he  knew,  or, 
bj  the  exercise  of  reasonable  diligence, 
might  have  known,  of  the  defect  n'hich  con- 
■tituted  the  nuiaance  (grand  stand).  (The 
owner  is  responsible  for  hia  gross  neglect  in 
constructing  and  renting  a  buihling  inse- 
cure for  the  purpose  tor  which  it  wae 
rented.  Godley  v.  Haggerty,  20  Pa.  387, 
61)  Am,  Dec.  731  [warehouse].  To  the  same 
effect  see  Carson  v.  Godlev,  26  Pa.  Ill,  67 
Am.  Dec.  404.) 

--Joyce  V.  Martin.  15  R.  I.  558,  10  Atl. 
820.  holding  the  on'ner  of  a  wharf,  who 
L.R,.^.1915B.  24" 


leases  same  with  knowledge  of  a  defect 
therein,  liable  to  a  third  person  properly 
using  the  wharf,  for  an  injury  caused  by 
such  defect. 

— Stenherg  v,  \Viileo.\,  90  Tenn,  163.  34 
L.R.A.  615,  33  S.  \V.  017,  holding  that  the 
owner  of  premises,  who  rents  them  as  a 
boarding  house,  is  liable  to  a  boarder  in- 
jured through  the  defective  condition  of  the 
premises,  if  the  unsafe  condition  was  known 
to  the  owner,  or,  with  the  exercise  of  rea- 
sonable diligence  and  care,  might  have  been 
known  by  him  at  the  time  of  the  letting.  In 
this  state,  however,  the  same  rule  also  ap- 
plies to  leasee  of  property  to  he  used  for  a 
private  purpose. 

In  Fellows  v.  Gilhuber,  82  Wis,  630,  17 
L.R.A.  577,  52  N.  W.  307.  the  rule  is  stated 
that  a  landlord  who  leta  a  house  in  a  danger- 
ous state  is  not  liable  to  a  tenant's  customer 
or  a  guest  for  accidents;  at  least,  where 
there  is  no  agreement  upon  his  part  to  rC' 
pair. 

IV.  DefectK  ariaing  mtbsequent  to  leaae, 
a.  Where  tenant  in  potseaaion, 
1.  In  general. 
When  the  defective  condition  ts  due  sole- 
ly to  the  negligence  of  the  tenant^  and  no 
defect    in    construction    contributes    to   the 
dangerous  condition,  the  lessor  of  property  , 
to   be  used  by  the  public  generally   is  not 
liable  to  a   member   of   the   public   injured 
by    such    condition    while   properly    on   the 

— Moore  v.  Oceanic  Steam  Nav.  Co.  24 
Fed.  237,  holding  the  leagor  of  a  wharf  and 
slip,  not  in  bad  order  at  the  time  of  the 
lease,  not  liable  for  an  injury  caused  by  a 
subsequent  obstruction  of  which  he  had  no 
notice,  where  the  exclusive  possession  was 
transferred  to  the  lessee,  who  covenanted 
to  keep  the  property  in  repair. 

— Manning  v.  Sherman,  110  Me.  332,  46 
L.R.A.IN.8.)  126,  86  Atl.  245,  holding  the 
lessor  of  a  block  leased  to  different  tenants 
for  business  purposes  not  liable  to  a  third 
person  undertaking  to  enter  from  the  (treet 
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hotel,  wliere  slie  nas  HBaigned  to  a  room 
upon  the  ai^cond  Hoor.  Btetuecn  4  and  5 
o'clock  upon  tlie  afternoon  of  June  2Ttb 
the  elevator  boy  fajiiu  to  the  second  ^oor  and 
informod  her  that  uhe  waa  nanted  at  the 
telephone,  which  was  situate  upon  the 
ground  floor.  She  went  to  the  elevator,  and 
was  taken,  by  the  boy  who  carried  the  mea- 
aage,  to  tlie  first  floor,  where,  upon  leaving 
the  elevator,  elic  immediately  went  to  the 
telephone  bootli  and  conducted  a  very  short 
conversation  witli  her  brother,  who  was 
liolding  the  line.  She  immediately  went 
hack  to  the  elevator  to  be  taken  to  the 
second  floor.  Finiling  the  door  open,  and 
it  being,  as  she  says,  ''quite  shadowy  there," 
she  assumed  that  the  elevator  was  as  she 
had   left   it   but  a   moment   or   t"'o   before. 


and  walked  into  what  proved  to  be  a  vacanu 
apace,  falling  to  the  cement  basement  about 
12  feet  below,  and  receiving  serious  and  per- 
manent injuries,  for  which  the  damsgei 
were  awarded. 

The  young  man  in  charge  of  the  elevator 
testified  that  before  bringing  the  plaintiff 
down  he  had  received  a  call  for  drinks  to 
he  secured  at  the  bar ;  that  after  stopping 
the  elevator  at  the  first  floor,  when  the 
plaintiff  got  out,  he  heard  a  bell  ring,  and, 
presuming  it  was  a  second  call  for  the 
drinks,  he  followed  lier  out  of  the  elevator, 
going  to  the  bar  to  get  the  drinks,  intending 
to  return  at  once,  which  he  did ;  that  he 
thinks  he  left  the  door  of  tlie  elevator  op«n; 
that  the  drinks  were  immediately  furnished 
him,   but   just  as  he  came  out   of  the  bar 


one  of  the  bllsinefs  places,  where  he  mis- 
takenly used  an  unlocked  cellar  door,  ajid 
was  injured  by  falling  to  the  cellar  bottom, 
it  appearing  thai  the  lessor  had  constructed 
a  proper  door  to  this  open  area  and  secure- 
ly  locked   it,   and  had   taken   the   key   into 


i  posses  nion, 


sited  i 


of  safekeeiiing,  from  which  it  was  taken 
the   iiiiButhorized  act  of  a  servant,  at   luu 
request  of  one  of  tile  tenants. 

— Towne  v.  Thompson,  68  N.  H.  317,  48 
I..R,A,  748,  44  Atl.  492,  holding  the  owner 
of  premises  used  ae  a  boarding  house  not 
liable  to  a  boaider  for  injuries  occasioned 
the  latter  by  the  defective  ajid  unhealthy 
condition  of  tlie  premises,  although  tlie 
lessor  knew  that  the  house  was  to  be  used 
as  a  boarding  house  when  he  leased  it.  It 
is  said  that  when  the  boarder  went  to  live 
on  the  defendant's  property  under  «  con- 
tract with  the  latter's  tenant,  he  accepted 
the  contractual  rights  acquired  by  the  ten- 
ant, and  those  rights  did  not  include  the 
right  to  have  the  premisea  kept  in  a  con- 
dition suitable  for  a  renidenee. 

— Ahern  v.  Steele,  11.)  N.  Y.  23,  5  L.ttA. 
4451.  12  Am.  St,  Rep.  778,  22  K.  E.  li)3. 
holding  that,  in  the  absence  of  a  covenant 
to  repair,  the  owner  of  premises  leased  for 
e,  public  pur])ose  is  not  responsible  for 
damage  caused  hy  a  nuinaiice  created  there- 
on during  the  term  of  the  lease. 

—Clancy  v,  Byrne,  .Id  N.  Y.  120,  13  Am. 
Rep.  30],  holding  that  where  pro}ierty  leased 
for  a  public  purpose,  such  as  a  pier,  is  safe 
at  the  time  of  the  lease,  in  the  absence  of 
any  special  aereement  between  the  parties 
to  the  lease,  the  fact  that  subsequently  it 
tceta  out  of  repair  imposes  upon  the  lessor 
no  liability  for  injuries  occasioned  thereby. 

— iieath  V,  Metropolitan  Kxhibition  to. 
33  N.  y.  S.  B.  828,  11  N.  V.  Supp.  337, 
holding  that,  in  the  absence  of  evidence 
showing  that  a  glaxH  door  which  leaned 
against  the  side  of  the  building  near  a 
sidewalk  was  there  at  the  time  the  owner 
leased  the  building,  which  was  used  as  an 
athletic  club  lioiise.  a  person  properly  us- 
ing the  building,  who  was  injured  by  slip- 
})ing  on  the  walk  and  falling  against  the 
iloor,  could  not  recover  from  the  owner, 
I..R.A.1913B. 


—Kane  v.  Laucr,  32  Pa.  Super  Ct.  467, 
affirmed  in  244  I'a.  605,  91  Atl.  218,  hold- 
ing that  if  the  defective  condition  of  a 
grand  stand,  causing  the  injury  complained 
of,  did  not  exist  at  the  time  the  stand  was 
leased,  but  eaiue  into  e.tistence  thereafter, 
the  owner  was  not  liable  to  answer  for  the 

— Spoar  V.  Spokane  Turn-Verein,  64 
Wash.  ^08,  116  Pac.  627,  holding  the  owner 
of  prdmisea  leased  for  public  amusement 
purposes,  who  surrenders  control  to  the 
Icssep,  not  liable  for  personal  injuries  re- 
ceived by  a  person  attending  an  exhibition, 
who  was  injured  by  slipping  upon  ice  which 
the  lessee  had  permitted  to  accumulate  up- 
on a  stairway  lending  to  part  of  the  build- 
ing, where  the  hotel  and  stairway,  when 
leased,  were   in   safe  condition. 

— Oerter  v.  Ziegler,  69  Wash.  421,  109 
Fae.  1058,  holding  the  owner  of  a  business 
block  leased  to  different  tenants  not  liable 
for  injuries  to  a  third  person,  caused  by 
his  slipping  upon  the  stairway  leading  to 
one  of  the  places  of  business  in  the  block, 
which,  at  the  time,  was  covered  with  ice 
and  snow,  and  this  is  true  even  if  the 
owner  would  have  been  liable  had  the  stair- 
way been  defective  from  some  cause  refer- 
able to  the  duties  of  the  owner, 

— Cilass  v.  Colman.  14  Wash.  635,  45  Pac. 
;no.  holding  a  lessor  of  property  used  as 
a  hotel  not  responsible  to  a  guest  for  in- 
juries received  from  defective  improvements 
placed  by  the  lessee  upon  the  premises  after 
taking  possession  under  his  lease. 

2.  Where  manner  of  canetrurtlon   and 
lenanl'K  nefilifienre  both  ennlrlbtite  to 

The  casi's  are  not  in  harmony  upon  the 
question  of  the  liability  of  the  lessor  of 
premises  to  be  used  by  the  public  generally, 
for  an  injury  to  a  member  of  the  public 
properly  on  the  premises,  where  the  injury 
was  caused  by  the  manner  of  the  construc- 
tion of  the  p'remisefi  or  by  defects  therein. 
rendering  the  premises  dangerous  only  by 
reason  of  the  negligence  of  the  tenant  with 
reference  thereto,  as  where  he  fails  to  uae 
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i«to  the  main  office  wliere  tb«  elevktor  was 
situate,  he  observed  the  plaintiff  entering 
the  door,  and  Ba»  her  fall.  She  also  testi- 
fied that  her  eye»iglit  was  not  perfect,  al- 
thougli  reasonably  good  (or  all  ordinary  pur- 
poses; that  she  was  then  tiventy-eight  years 
old;  that  when  she  retnriicd  to  the  ele- 
vator ahe  found  the  door  oprn,  looked  in, 
and  thought  that  the  elevator  waa  stand- 
ing there,  and  that  the  pilot  uas  inside,  but 
did  not  make  an  investigation  to  establish 
this  latter  fact  before  entering.  At  the  time 
Bhc  entered  the  door,  according  to  the  tcsti' 
monj-  of  her  ivitnesaes,  the  elevator  cage, 
upon  account  of  its  defective  condition,  had 
crept  upwards  and  tlie  bottom  of  the  cage 
wad  then  some  0  or  T  feet  higher  than  this 
floor.     She  was  between  5  feet  2  inches  and 

the  means  provided  by  the  lessor  to  prot«ct ' 
the  public  against  such  latent  danger  or 
defect. 

Thus,  it  has  been  held,  wliere  the  proxi- 
mate cause  of  the  injury  to  a  person  injured 
in  attempting  to  enter  a  store  building  was 
the  negligence  of  the  tenant  thereof  in  re- 
pairing and  replacing  portions  of  a  vault, 
the  landlord  cannot  be  held  liable  tor  the 
injurv.  Mayer  v.  Schrumpf,  111  Mo.  App. 
54.  85  S.  W.  816. 

Compare  with  Folsom  v.  Lewis,  B3  Ga. 
146.  11  S.  £.  HOG,  holding  the  proprietor  of 
a  restaurant  liable  for  personal  injuries 
received  by  a  third  person  from  an  opening 
in  the  sidewalk  in  front  of  the  premises,  al- 
though the  defendant  had  suhlet  this  por- 
tion for  use  OS  a  stand,  and  it  was  the 
negligence  of  this  lessee  in  allowing  the 
opming  that  caused  the  injury.  The  court 
said  that,  under  the  cireuiiistaneeh,  the 
negligence  of  the  sublessee  was  chargeable 
to  the  original  lessee. 

In  Wheeler  v.  Pullman  Paiaee  Car  Co. 
131  III.  App.  262,  appeal  dismissed  in  228 
111.  28,  81  N.  E.  TSfl,  the  court  said  that 
if  an  accident  to  a  nus tamer  uf  a  retail 
store,  by  falling  from  the  steps  leading 
tliereto,  which  ivcre  not  protected  bv  a 
railing,  was  due  to  the  absence  of  siifiieient 
light,  it  was  not  a  failure  of  the  landlord, 
for  it  was  the  tenant's  business  to  furnish 
light  enough  to  make  the  entrance  to  or 
«xit  from  the  premises  safe  for  his  cus- 
tomers. 

And  see  Mellon  v.  Morrill.  1-26  Mass.  54.1, 
30  Am.  Rt'p.  UDo,  holding  that  where  a 
dtfelling  house  wa^t  used  by  the  tenant  for 
a  dwelling  house  and  also  a  niarket,  the 
lessor  was  not  responsible  to  a  customer 
injured  white  walking  at  night  on  a  side- 
walk leading  from  the  house  to  a  public 
street,  the  injury  being  occasioned  by  fall- 
ing down  an  unprotected  embankment  near 
the  walk.  It  is  pointed  out  that  there  was 
no  defect  in  the  walk  itself,  but  the  danger 
was  due  to  a  failure  to  protect  the  embank- 
incnt  by-a  railing,  or  t>o  the  absence  of  a 


light 


■   other 


The 


said  that  there  was  nothing  to  show  that 
the  lessor  retained  anv  control  over  the 
.  L.R.A.ie].1B. 


5  feet  3  inches  in  height,  and  did  not  come 
in  contact  with  the  cage  when  she  entered 
the  door.  The  elevator  boy  testified  that 
the  duties  allotted  to  him'  by  Mr.  Cope- 
land  were  not  limited  to  running  the  ele- 
vator, but  he  was  required  to  answer  bell 
calls,  carry  water  to  the  rooms,  drinks,  etc., 
and  otherwise  to  wait  upon  the  guests;  that 
these  latter  duties  were  not  usually  re- 
quired of  elevator  boys  in  hotels  where  he 
had  formerly  worked;  that  there  was  a  lock 
to  the  door  of  the  elevator  shaft  upon  this 
floor,  but  he  did  not  have  a  key  to  it; 
that  he  usually  left  the  elevator  doors  open 
when  answering  i^atls;  that  in  case  be  closed 
this  door  it  became  fastened,  and  it  was 
then  necessary  to  get  a  knife,  blotter,  or 
some  other  narrow   instrument  and  slip   it 

building,  or  any  right  to  direct  the  purposes 
for  which  the  premises  might  be  used;  and 
hence,  he  did  not  guarantee  that  they  would 
be  safe  for  all  the  purposes  to  which  the 
tenant  might  put  them,  and  if  the  latter 
used  them  so  as  impliediv  to  invite  people 
to  visit  them  at  night,  it  was  his  duty  to 
make  them  safe  by  a  railing  or  by  a  light 
or  other  viarning. 

In  Texas  Ixian  Agency  v.  Fleming,  82 
Tex.  458,  44  L.R.A.  279,  49  S.  W,  103S,  6 
Am.  Neg.  Rep.  214,  the  owner  of  a  hotel  is 
held  not  liable  for  the  negligence  of  his 
tenant  in  failing  lo  use  the  means  provided 
to  make  openings  safe  and  secure,  and 
hence  is  not  liable  to  a  person  injured  by 
stepping  through  an  unlocked  door  opening 
into  space,  wliere  the  door  was  provided 
with  bolts  and  locks  to  keep  it  safe. 

To  same  etfect  is  De  Qraflenried  v.  Wal- 
lace, 2  Ind.  Terr.  «.')7.  r>3  K.  W.  452,  hold- 
ing the  lessors  of  a  building  leased  for  a 
Federal  courthouse  not  liable  for  injury 
caused  by  the  failure  of  the  lessee  to  keep 
locked  or  bolted  a  door  opening  into  space; 
and  for  a  somewhat  similar  ease  as  to  the 
facts,  see  Manning  v.  Sherman.  110  Me. 
332,  46  I..R.A.(N.S.)    126,  86  Atl.  245. 

And  see  McCane  v.  Majestic  Bldg.  Co. 
120  La.  30e,  4.]  So.  258,  analyzed  in  a  note 
to  Morong  v.  Spolford,  post,  387,  a  case  in- 
volving very  similar  facts,  although  dis- 
posed of  on  slightly  different  grounds. 

Edwards  v.  New  York  i  H.  R.  Co.  88  N. 
V.  24.5,  50  Am.  Rep.  65»,  holds,  where  a 
gallery  of  a  building  leased  for  public 
amusement  fell  when  the  lessee  put  it  to 
a  use  different  from  that  intended  by  the 
owner,  which  placed  upon  it  a  much  greater 
strain  than  it  ever  was  intended  to  with- 
stand, that  its  fall  did  not  show  negligence 
on  the  part  of  the  owner,  rendering  him 
liable  to  a  person  injured  thereby,  there 
being  no  other  evidence  of  negligence  ex- 
cept the  fact  that  the  gallery  fell. 

And  see,  also,  Hutchinson  v.  Cummings. 
isa  Mass.  .129,  .11  N.  E.  127.  holding  that 
where  a  person  injured  by  stepping  into 
an  unguarded  elevator  well  used  in  a  hotel 
had  l^en  the  guest  of  the  hotel  for  two 
years,  and  the  elevator  was  operated  by  the 
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through  the  crack  and  raise  the  latcli,  and 
the  door  could  then  be  pushed  open  from  tlie 
outside.  Mr.  Copeland  testified  that  the  du- 
ties required  of  his  elevator  pilots  were  not 
limited  to  running  the  elevator,  but  that 
they  were  required  to  perform  certain  other 
services  ueuallf  belonging  to  bellboys. 

Mr.  William  J.  Mlled,  for  appellant: 
No  action   lies  against  the  lessor  for  in- 
juries from  a  defect  existing  in  the  prem- 
ises at  the  time  of  the  demise. 

Lane  v.  Coi  [1897]  1  Q.  B.  415,  76  L.  T. 
N.  S.  135,  00  L.  J.  Q.  B.  N.  8.  IfiS,  45  Week. 
Rep,  261;  Robbina  v.  Jones,  15  C.  B.  N.  S. 
221,  9  L.  T.  N.  S.  523,  10  Jur.  K.  S.  23!>,  33 
L.  J.   C.   P.   >f.  S.   1,   12   Week.   Rep.  248; 

guests  themselves,  and  the  injured  person 
was  familiar  with  its  location  and  uee.  he 
eannot  maintain  an  action  against  the 
owners  of  the  building  to  recover  for  the 
injury  oceaaioiied  either  by  the  darkness 
of  the  hall  way  in  whicli  the  elevator  was 
located  at  the  time  he  attempted  to  use  it, 
or  by  the  general  plan  of  construction. 

Compare  with  Coloeado  Mobtg.  &  Invest, 
Co.  v.  t!iACoul.\l,  holding  the  owner  of  a 
hotel  teased  to  third  persons  liable  to  a 
guest  for  injuries  caused  by  stepping  into 
an  elevator  well,  the  door  of  which  had 
been  left  open  by  a  servant  of  the  tenant, 
where  the  guest,  finding  the  door  open,  it 
being,  as  she  said,  "quite  shadowy  there," 
assumed  that  the  elevator  was  in  place,  and, 
without  further  investigation,  stepped  into 
the  well.  The  owner  of  the  liotel  wftB  held 
liable  on  the  ground  that  at  the  time  he 
leased  the  property,  the  elevator  was  de- 
fective in  that  it  could  not  be  depended 
upon  to  stay  as  it  was  left,  but  would 
"creep"  up  or  down ;  and  in  this  instance, 
when  the  door  was  left  open  the  elevator 
was  in  place,  but  at  the  time  of  the  acci- 
dent it  had  "crept"  up.  The  court  denied 
the  contention  of  the  owner  that,  inasmuch 
as  he  had  provided  the  entranoc  to  the  ele- 
vator with  a  door  which  it  was  the  duty  of 
the  tenant  to  shut  and  lock  when  the  pilot 
was  absent,  he  could  not  be  held  to  have 
assumed  the  risk  of  the  tenant's  negligence 
in  this  regard. 

3.  Where  defect  to  obvtaug. 

It  has  been  held  that  no  recovery  may  be 
had  by  a  member  of  the  public  lawfully 
UBing  premiHes  leased  for  a  public  purpose 
for  any  injury  occasioned  by  an  obvious 
defect  in  the  premises,  and  such  person,  if 
he  uses  the  premises,  assumes  the  risk  of 
injury  from  such  a  defect: 

—Ten  Brocck  v.  Welle,  F.  t  Co.  47  Fed. 
690,  holding  the  owner  of  a  hotel  not  liable 
for  an  injury  to  a  guest,  caused  by  falling 
from  steps  used  aa  a  means  of  entrance,  the 
fall  being  occasioned  by  failure  to  have  the 
steps  protected  by  any  outside  railing  or 
any  other  protection.  The  court  eaid  that 
the  tact  that  there  was  no  railing  or 
L.R.A.1913B. 


Mellen  v.  ^iorrill,  126  Mass.  545,  30  Am. 
Eep.  895. 

Accordingly  there  is  no  implied  covenant 
on  the  part  of  a  lessor  that  the  premises  are 
safe  or   fit  for  a  lessee's  intended  purpose. 

Davidson  v.  Fischer,  11  Colo.  583.  7  Am, 
St.  Rep,  267,  IB- Pac.  fl.52;  Thum  Bros.  v. 
Rhodes,  12  Colo.  App,  245,  5.1  Pac.  264; 
Howard  v.  Doolittle,  3  Duer,  464. 

In  the  absence  of  an  express  agreement 
to  the  contrary  on  the  part  of  the  lessor, 
the  lessee  takes  the  premises  as  he  finds 
them,  "for  better  or  for  worse." 

Davidson  v.  Fischer,  11  Colo,  583,  7  Am. 
St.  Rep.  267,  19  Pac.  6.)2;  Franklin  v. 
Brown,  118  N.  Y.  110,  6  L.I{,A.  770,  16  Am. 
St.    Hep.    744,    23    X.    E.    126;    Clifton    T, 

other  protection  might  l>e  a  good  rea- 
son for  declining  to  become  a  guest 
at  the  house,  for  inasmuch  as  the  de- 
fect or  omiKSioli  was  apparent  to  every 
guest,  it  noee^aarily  followed  that  each 
guest  must  have  voluntarily  assumed  the 
risks  incident  to  the  plan  of  the  house  in 
this   respect. 

— Wheeler  v.  Pullman  Palace  Car  Co. 
131  111.  App.  262.  appeal  dismissed  in  228 
111.  28,  81  X.  E.  78B,  holding  the  owner  of 
property  used  as  a  retail  store  not  liable 
for  injury  caused  a  customer  by  failing  at 
night  from  the  steps  used  as  an  entrance, 
due  to  a  failure  to  protect  the  steps  by  a 
railing.  The  court  said  that  the  absence  of 
a  railing  was  obvious,  end  anyone  using 
ordinary  care  to  look  before  stepping  could 
not  make  the  mistake  in  the  daytime, 'such 
as  was  made  by  the  plaintiff  at  night.  And 
if  there  was  any  evidence  tending  to  show 
that  tlie  accident  occurred  because  of  the 
absence  of  sullieicnt  light,  it  was  not  the 
failure  of  the  landlord,  but  it  was  the  oc- 
cupant's business  to  furnish  light  enough 
to  make  the  entrance  or  exit  to  tSe  premises 
safe  for  his  customers, 

— Hutchinson  v.  Cummings,  156  Mass. 
329,  31  X.  E.  127,  holding  that  where  a 
person  injured  by  stepping  into  an  unguard- 
ed elevator  well  used  in  a  hotel  had  been 
the  guest  of  the  bote!  for  two  years,  and 
the  elevator  was  operated  by  the  guests 
themselves,  and  tbe  injured  person  was 
familiar  with  its  location  and  use,  he  can- 
not maintain  an  action  against  the  owners 
of  the  building  to  recover  for  the  injury 
occasioned  by  the  darkness  of  the  hall  way 
in  which  the  elevator  was  located  at  the 
time  he  attempted  to  use  it,  or  by  the  gen- 
eral plan  of  construction. 

— Henson  v.  Beckwith,  20  R.  I.  165.  38 
L.R.A.  716,  78  Am,  St.  Rep,  647,  37  Atl. 
702,  3  Am.  Neg.  Rep,  95.  holding  the  owner 
of  a  block  in  which  there  was  a  freight 
elevator  operated  and  controlled  by  the 
tenant,  not  responsible  to  a  third  person  on 
the  premises  at  the  invitation  of  the  tenant, 
for  injuries  due  tn  the  defective  construc- 
tion of  the  elevator,  the  defect  being  obvi- 

— Meade  v.  ^klontrose,  173  Mo.  App.  722, 
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Montague,  40  W.  Va.  207.  33  L.R.>,  446, 
32  Am.  St.  Rep.  872,  21  S.  E.  858;  Whit- 
more  V.  Orono  Pulp  4  Paper  Co.  91  Me.  297, 
40  L.^.A.  377,  64  Am.  St.  Rep.  229,  39 
Atl.  1032. 

And  tliia,  tLougli  the  lessor  knowa  of  the 
defect  or  danger,  and  does  not  inform  the 
iiitendiog  lessee,  if  the  latter,  by  ordinarj' 
<'arc,  could  have  knotvn  thereof. 

Keates  v.  Cadogan,  10  C.  B.  591.  20  L.  J. 
C.  P.  N.  S.  76,  15  Jur.  428;  Coulaon  v. 
Whiting,  14  Abb.  N.  C.  00;  Doyle  v.  Union 
P.  R.  Co.  147  U.  S.  413,  37  L.  cd.  223,  13 
Slip.  Ct.  Rep.  333. 

Being  under  no  legal  duty  to  exercise  any 
care  to  diseoter  latent  dangers  in  the  prem- 
ises, for  the  benefit  of  intending  lessees,  a 


leeaor  cannot  be  negligent  in  respect  there- 
to. 

Ahem  v.  Steele.  115  X.  Y.  203.  5  L.RA. 
440,  12  Am.  St.  Rep.  778,  22  S.  E.  193; 
Ocean  S.  S.  Co.  v.  Hamilton,  112  Ga.  901,  38 
S.  E.  204,  9  Am.  Xeg.  Rep.  471;  Franklin 
V.  Tracy,  117  Ky. -267,  83  L.R.A.  64fl,  77 
S.  W.  1113;  Simons  v.  Gregory,  120  Ky. 
116,  86  S.  W.  731;  Steli  v.  Van  Duscn,  93 
App.  Div.  358,  87  S.  Y.  Supp.  710;  Hob- 
hauer  v.  Sheeny,  127  Ky.  28,  104  S.  W.  1034. 

The  leisor  ia  liable  for  bad  faith,  but  not 
for  negligence:  for  misfeasance,  but  not  for 
mere  nonfeasance. 

Franklin  v.  Tracy,  117  Ky.  267,  63  L.R.A. 
640,  77  S.  W.  1113;  Hamilton  v.  Feary.  8 
Ind.  App.  615,  52  Am.  St.  Rep.  485,  35  K. 


160  S.  W.  II,  holding  that  where  the  sup- 
ports for  a  roof  could  be  seen  by  anyone 
entering  the  building,  so  that,  if  they  were 
insufficient  to  support  the  roof,  either  in 
size  or  number,  such  fact  was  open  to  in- 
ajieetion,  and  it  was  also  open  to  observa- 
tion that  but  one  spout  was  provided  to 
carry  off  the  water  on  the  roof,  which  was 
flat,  these  defects  in  the  construction 
of  the  roof  were  obvious,  and  a  third  per- 
son could  not  recover  for  an  injury  to  his 
property  by  the  falling  of  the  roof,  caused 
in  part,  at  least,  by  the  weakness  of  the 
supports  and  the  weight  of  water  from  rain 
which  the  one  spout  did  not  carry  away. 

But  it  has  been  asserted  that  although 
a  risk  from  the  use  of  premises  intended 
and  leased  for  publie  amusement  may  be  ap- 
parent to  the  persona  using  it,  yet  these 
persona  have  the  right  to  assume  that  by 
the  making  of  the  premises  the  use  intend- 
ed, tliey  incur  no  risk  which  may  have  been 
reasonably  expected  by  the  proprietors 
thereof.  They  have  the  right  to  believe 
that  every  reasonable  care  has  been  taken 
for  their  safetv.'  Barrett  v.  Lake  Ontario 
Beach  Im  pro  v. 'to.  174  X.  Y.  310,  61  L.R.A. 
820,  60  N.  E.  968,  14  Am.  Neg.  Rep.   144. 

b.  Wheiv.  lessor  i-etafn»  poaeeealon. 

The  lessor  of  premises  leased  for  a  public 
purpose,  who  retains  possession,  is  liable 
to  members  of  the  public  properly  upon  the 
premises  for  injuries  occasioned  by  any 
oangerouB  defects   in  tiie  premises^ 

—Springer  v.  Ford,  18B  III.  430,  52  L.R.A. 
930,  82  Am.  St.  Rep.  464,  59  N.  E.  953,  hold- 
ing the  owner  of  premises  leased  for  a  pub- 
lie  purpose  liable  to  an  employee  of  a  tenant 
for  injuries  caused  in  the  operation  of  a 
freight  elevator  by  the  owner,  for  the  bene- 
fit of  the  tenants,  and  it  is  said  that  the 
e  of  liability  is  the  same  as  tliat  of 


-^tratton  v.  Staples,  5B  Me.  04,  hold- 
ing the  owner  of  a  block  of  stores  who 
leases  same,  but  retains  general  p.osseasion, 
liable  for  injuries  to  a  third  person  who  fell 
into  an  unprotected  excavation. 

—  Gordon  v.  Cummings,  152  Mass,  513. 
e  I..R.A.  640,  23  Am.  St.  Rep.  840,  26  N. 
L.R.A.1915B. 


E.  978,  holding  the  owner  of  a  block  leased 
to  different  traiants  liable  tor  injury  to  a 
third  person,  caused  by  his  falling  down  an 
unguarded  elevator  well  over  which  the 
owner  had  control. 

— Readman  v.  Conway,  126  Maaa.  374, 
holding  that  if  a  platform  extending  in 
front  of  several  stores  leased  to  different 
tenants  was  not  leased  to  the  several  ten- 
ants, but  was  controlled  by  the  owner  for 
the  common  use  of  all  the  occupants  of  the 
store  and  the  public,  the  owner  is  liable 
to  a  third  person  injured  by  reason  of  « 
defect  therein. 

— Larue  v.  Farren  Hotel  Co.  116  Mass. 
67,  holding  that  if  an  excavation  near  a  re- 
tail store  is  dangerous  to  persona  going  in 
and  out  of  the  store  while  in  the  exercise 
of  due  care,  it  is  the  duty  of  the  owner  to 
take  all  proper  precautions  by  means  of 
bars  or  gratea  to  make  the  passageway  rea- 
sonably safe;  and  if  he  does  not  do  so,  and 
a  third  person  is  injured  in  leaving  the 
store,  he  is  liable  for  auch  injury.  (Owner 
retained  possession  of  premises  for  purpose 
of  making  repairs.) 

— Griffen  v.  Manjce,  166  X.  Y.  188,  52 
L.R.A.  922,  82  Am.  St.  Kep.  630,  59  X.  E. 
025,  9  Am.  Neg.  Rep.  336,  holding  the  owner 
of  an  office  building  liable  for  an  injury  to 
an  employee  of  a  tenant  where  the  injury 
waa  caused  by  a  detective  elevator  operated 
by  the  owner  for  the  benefit  of  the  tenants 
and  those  having  business  with  them. 

—Camp  v.  Wood,  76  N.  Y.  92,  32  Am.  Rep. 
282,  holding  that  the  lessor  of  a  hall  to  be 
used  for  a  public  entertainment  holds  it 
out  to  the  public  as  safe;  hence  he  ia 
bound  to  exercise  care  to  provide  safe  ar- 
rangements for  the  entrance  and  departure 
of  the  public;  and  where  a  person  is  injured 
by  walking  through  an  unlocked  door  upon 
an  awning  not  protected  by  a  railing,  from 
which  he  falls,  the  owner  is  liable  if  he 
«aa  negligent  in  not  keeping  this  door 
locked,  and  his  negligence  under  the  circum- 
stances is  a  question  for  the  jury,  although 
he  locked  the  door  before  the  accident,  but 
it  was  evidently  unlocked  later. 

— Cannavan  v.  Conklin,  1  Daly,  508, 
holding  the  lessor  of  a  pier,  who  retains 
possession   thereof,   liable   for  an   injury  to 


coijORado  supreme  court. 


E.  48;  Davis  v.  Smith,  26  R.  I.  12ft,  68 
L.R.A.  4TB,  lOS  Am.  St.  Rep.  691,  sS  Atl. 
630,  3  Ann.  Cas.  832;  HoUhauer  v.  Sheeny, 
127  Ky.  28,  104  S.  W.  1034. 

If  the  declaration  or  complaint  does  not 
charge  the  landlord  with  fraud  or  d^eeit,  no 
raiiae  of  action  is  stated.' 

Angevine  v.  Knox -Good  rich,  3  Cal. 
L'nrep.  648,  18  L.R.A.  264,  31  Pac.  529. 

The  rights  of  the  lessee's  emplo]7ee  or 
guest  against  the  lessor  are  the  same  as 
the  lessee's  would  be  under  the  same  cir- 
cnmstancea,  but  no  greater. 

24  Cyc.  1119;  1  Thomp.  Keg.  gg  1133, 
1171;  2  Shearra,  4.  Redf.  Neg.  §  711;  1 
Taylor,  Land,  t  T.  9th  ed.  g  175a;  I  Pin- 
grey,  Real  Prop,  g  592;  McAdam,  Land.  3i 
T.  3d  ed.  1234;  Robhins  v.  Jones,  15  C.  B. 
N.  S.  221,  33  L.  J.  C.  P.  N.  S.  1,  B  L.  T.  N. 
S.  623,  10  Jur.  X.  S.  239,  12  Week.  Rep. 
248;  lane  v.  Cox  [1897J  1  Q.  B.  415,  76 
L.  T.  N.  S.  135,  66  L.  J.  Q.  B.  N.  S.  193, 
45  Week.  Rep.  261 ;  McKenzie  v.  Cheetham, 
83  Me.  e*3,  22  At).  469 ;  Perez  v.  Rabaud, 
76  Tex.  191,  7  L.R.A.  820,  13  S.  \V.  177; 
JalTe  V.  Uarteau,  56  N.  Y.  398,  15  Am.  Rep. 
438;  Ryan  v.  Wilson,  87  N.  Y.  471,  41  Am. 
Rep.  384 ;  Kushes  v,  Ginsberg,  99  App.  Div. 
417,    91    N.    Y.   Supp.    210;    Bilsenbeek    v. 

a  third  person,  caused  by  the  defective  con. 
dttion  of  the  pier. 

Friedman  v.  Richman,  85  Misc.  376,  147 
N.  Y.  Supp.  461,  holding  the  general  lessee 
of  a  building  in  which  there  was  an  audi- 
torium not  rcBponsible  to  a  person  injured 
while  attending  a  festival  in  the  auditorium, 
conducted  by  a  lessee  of  tlie  general  lessee, 
where  it  did  not  appear  cither  that  the 
auditorium  was  defective  when  leased,  or 
that  the  general  lessee  retained  possession 
and  control  over  it  during  the  festival;  the 
plaintilT  basing  her  right  of  action  entirely 
upon  the  fall  of  a  balcony  which  caused  the 
accident. 

— Bogendoprfer  v.  Jacobs,  07  App.  Div. 
sua,  89  N,  Y.  Supp.  1051,  holding  that  one 
who  leases  a  building  to  various  tenauta. 
and  who  furnishes  and  maintains  a  freight 
elevator  therein  for  tlieir  common  use,  owes 
to  a  third  person,  using  the  elevator  in  the 
lawful  business  of  one  of  the  lessees,  the 
duty  of  exercising  reasonable  care  to  sec 
that  it  is  safe;  and  he  ia  responsible  for  a 
personal  injurv  to  such  person  by  rcaaon 
of  his  failure  in  this  regard.  To  the  same 
eSert.  see  Grifhahn  v.  Krcizer,  82  App.  Div. 
413,  70  N.  Y.  Supp.  973. 

Ordinarily  the  lessor  of  a  building  leased 
for  a  lo<^e  rooiD  is  not  liable  to  lessees  or 
others  lawfully  on  the  premisea,  for  its  con- 
dition, in  the  absence  of  actual  or  construc- 
tive concealment  or  of  any  agreement, 
^lierc,  however,  the  lessor  remains  in  con- 
trol of  the  premisea,  and  repairs  are  made 
under  his  supervision,  he  is  liable  for  an 
injury  occasioned  a  third  peraon  thereby, 
as  where  the  unsafe  condition  of  an  elevator 
L.R.A.1B15B. 


Guhring,  131  N.  W  674,  30  N.  E,  580;  Bows 
V.  Hunting.  135  Mass.  380,  40  Am.  Rep. 
471;  Phelan  v.  Fitzpatrick,  188  Maes.  237, 
108  Am.  St.  Rep.  460,  74  N.  E.  326;  Dalton 
v.  Gibson,  192  Mass.  1,  116  Am.  St.  Rep. 
218,  77  N.  E.  191;  Henson  v.  Beckwith, 
20  R.  I.  165,  38  L.R.A.  710,  78  Am.  St. 
Rep.  847,  37  Atl.  702,  3  Am.  Xeg.  Rep.  9f.; 
Eyre  v.  Jordan,  111  Mo.  424,  33  Am,  Si. 
Rep.  543,  19  S.  W.  1095;  Johnson  v.  Ta- 
coma  Cedar  Lumber  Co,  3  Wash,  722,  29 
Pae.  451. 

A  guest  or  employee  of  a  tenant  ia  not,  as 
to  the  lessor,  in  law  a  etranger  or  third 
person. 

Mehr  v,  McXnb,  24  Out.  Rep.  653;  Grif- 
fin v.  Jackson  Light  &  P.  Co.  92  .\m.  St. 
Rep.  508,  note,  3;  Taylor,  Land,  t  T.  g§  l".i, 
I75a;  2  Shearm.  &  Redf.  Xeg.  §g  709,  709a; 
Perez  v.  Rabaud,  76  Tex.  191,  7  L.R.A.  62(1, 
13  S,  W.  177;  McKenzic  v.  Cheetham,  83 
Me.  543,  22  Atl.  469;  Brady  v.  Klein,  133 
Mich.  422,  62  L.R.A.  909,  103  Am.  St.  Rep. 
455,  95  N.  W.  557,  2  Ann.  Cas.  464,  14  Am. 
Xeg.  Rep.  351;  Towne  v.  Thompson,  68  X. 
H.  317,  ,46  L.R.A.  748.  44  Atl.  492;  McCon- 
nell  V.  Lemley,  48  I^a.  Ann.  1433,  34  L.R.A. 
609,  55  .Am.  St.  Rep.  319,  20  So.  887. 

Where  negligence  is  sought  to  be  estab- 

used  in  the  building  is  due  to  repairs  there- 
to, and  by  statute  it  is  unlawful  for  any 
person  to  erect  or  cause  to  be  erected  any 
structure,  room,  or  place  where  persons 
are  invited,  expected,  or  permitted  to  as- 
semble, which  in  construction,  arrangement, 
or  means  of  egi'esa,  ia  dangerous.  Stacb- 
honse  v.  Close,  83  Ohio  St.  339,  94  X.  E. 
748. 

Hie  mere  fact  that  a  third  person  agrees 
to  keep  in  good  condition  the  premises  of 
another  in  part  used  by  liini  does  not  release 
the  owner,  who  ia  in  control  of  the  premises, 
from  liability  for  an  injury  caused  by  the 
unsafe  condition  of  the  premises.  Wichita 
Falls  Traction  Co.  v.  Adams.  —  Tex.  Civ. 
App.  — ,  146  8.  W.  271   (pavilion,) 

F.  Effect  of  agreement  by  lessee  to  re- 


Where  a  defect  in  the  premises  at  the 
time  of  leasing  the  same  cnnstitutes  a  nuia. 
ance,  and  is  known  or  might,  by  reasonable 
diligence,  have  been  known,  to  the  owner,  he 
cannot  evade  responsibility  to  a  third  per- 
son who  was  injured  by  reason  thereof  by 
an  agreement  with  the  tenant  that  the  latter 
shall  make  all  necessary  repairs.  Kane  v. 
Laaer,  52  Pa.  Super.  Ct.  467  (grand  etand) ; 
affirmed  in  244  Pa.  60S,  91  Atl.  218. 

And  see  Swords  v.  Edgar,  59  N.  Y.  28,  17 
Am.  R^.  295,  holding  the  owner  of  a  pier 
liable  for  injuries  received  thereon  by  a 
third  person  lawfully  using  the  same,  where 
he  rented  it  in  a  defective  and  insecure  con- 
dition, although  the  leasee  covenajited  to 
keep   it  in   good   repair,   and   asserting  tha 
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lialied  b?  fircumHUntial  evidence,  it  must  bv 
by  proof  ol  suoli  t'ircum stances  hb  preclude 
ftll  other  probaliilitipB  or  probalik  causes  of 
the  accident. 

Murray  t.  Denver  &  R.  0.  Co.  11  Colo. 
124,  17  Pftc.  481;  Murphy  v.  Hays,  08  Hon, 
450,  23  S.  Y.  Supp.  TO;'stratton  v.  Union 
P.  R.  Co.  7  Colo.  App.  126,  42  Pac,  602; 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Adcock,  38 
Colo.  360,  88  Pac.  180;  Searlea  v.  Manhat- 
tan R.  Co.  101  N.  Y,  661.  5  N.  E.  68;  Ring 
V.  Cohoee,  77  S.  Y.  83,  33  Am.  Rep.  .174; 
Geoghcgan  v.  Atlas  S.  S.  Co.  3  Misc.  224, 
22  N.  y.  Supp.  749. 

The  proximate  cause  uf  the  accident  nas 
the  negligence  of  the  lessee  in  failing  to  keep 
the  elevator  entrance  closed  or  guarded  dur- 
ing the  absence  of  the  pilot  in  charge. 

Taylor  v.  Loring,  201  Mass.  283,  87  N. 
E.  460;  Texas  Loan  Agency  v.  Fleming,  92 
Tex.  458,  44  L.R.A.  279,  40  S.  W.  1039,  8 
Am.  Xcg.  Rep.  214;  Malloy  v.  New  York 
Real  Estate  Asso.  156  X.  Y.  203,  41  L.R.A. 
487,  50  N.  E.  853,  4  Am.  Xeg.  Rep.  335; 
Cioodlander  Mill.  Co.  v.  Standard  Oil  Co. 
27  I..R.A.  583.  11  C.  C.  A.  253,  24  U.  S. 
App.  7,  63  Fed.  400;  Miner  v.  MeXamara, 
81  Conn.  600,  21  l.,.R.A.iN.S.)  477.  "2  Atl. 
138;    Rider   v.   Syracuse   Rapid   Transit   R. 


Co.  171  X.  Y.  139.  58  L.R.A.  125,  63  N.  E. 
836 ;  Brubaker  v.  Kansas  City  Electric  Light 
Co.  130  Mo.  App.  4.11),  110  R.  W.  12;  An- 
drews &,  Co.  V.  Kinsel,  114  Ga.  300,  88  Am. 
St.  Rep.  25,  40  R.  E.  300;  Teis  v.  Smuggler 
Min.  Co.  l.j  1,.R.A.(N.S.)  803,  85  C,  C.  A. 
478,  158  Fed.  200:  Little  Rock  ft  M.  R.  Co. 
V.  Barrv,  43  L.R.A.  .■J4I),  28  C.  C.  A.  644,  50 
U.  S.  App.  37,  84  Fed.  944;  Schroeck  v. 
ReisB,  40  App.  Div,  .-502.  61  N".  Y.  Supp. 
1054;  Consolidated  Hand-Method  Lasting 
Mach.  Co.  V.  Bradley,  171  Mass.  127,  68  Am. 
St.  Rep.  400,  50  S.E.  464;  Cass  v.  Sanger, 
77  X.  J.  1..  412,  71  Atl.  1120. 

The  lessor  was  under  no  legal  duty  to  as- 
sume that  the  lessee  would  run  the  elevator 
in  a  negligent  manner. 

Taylor  v.  Loring,  201  Mass.  283,  87  X. 
E.  469;  Daniel  v.  Metropolitan  R.  Co.  L.  R. 
3  C.  P.  2J6;  DeCamp  v,  Sioux  City,  74 
Iowa,  392,  37  N.  W.  071;  lutein  v.  Hurley, 
98  Mass.  211,  93  Am.  Dee.  154;  Texas  I^aa 
Agency  v.  Fleming,  02  Tex.  458,  44  L.R.A, 
279,  49  S.  W.  1039.  8  Am.  Xcg.  Rep.  214. 

The  rule  of  caveat  emptor  announced  in 
Davidson  v.  Fiacher,  11  Colo.  383,  7  Am.  St. 
Rep.  267,  19  Pae.  652,  is  uniformly  enforced 
where  the  property  is  demised  to  be  used 
for  buBinesB  ajid  semipublic  purposes. 
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must  become  bo  from  user,  is  liable  for  in- 
jury to  a  stranger  by  reason  thereof,  wheth- 
er or  not  he  is  in  possession  of  the  property. 

Also  Trego  v.  Rubovits,  178  111,  App,  127, 
ksserting  that  where  the  owner  of  premises, 
•  portion  of  which  is  leased  for  a  busines-l 
purpose,  stipulates  in  the  lease  of  such  por- 
tion that  the  lessee  shall  keep  the  elevator 
used  generally  by  the  different  tenants  of 
the  building  in  good  condition,  he  is  there- 
by relieved  uf  the  duly  of  keeping  the  ele- 
vator in  good  condition  as  to  such  lessee, 
but  this  stipulation  does  not  affect  his 
duty  to  the  other  tenants. 

Compare  with  Fellows  v,  Giihuber,  32 
Wis.  630.  17  L.R.A.  577,  52  X.  W,  307. 
holding  the  owner  of  a  hotel  not  liable  to 
a  guest  for  an  injury  occasioned  by  the 
fall  ol  a  wooden  awning,  due  to  rotten 
posts,  where,  at  the  time  of  the  accident, 
the  hotel  was  in  the  possession  of  the  lessee, 
under  an  agreement  to  keep  the  buildings 
in  order  at  his  own  expense. 

Vf.  Agreement  of  l«88or  to  repair. 

In  May  v.  Ennis,  78  App.  Div.  652,  70  N. 
Y.  ^>upp,  806,  it  is  said  that  the  responsibil- 
ity of  the  owner  of  property  leased  for  a 
public  purpose  attaches  because  of  hia 
ownership;  and  conceding  that  he  may  be 
relieved  from  liability  if  he  leases  to  a  ten- 
ant who,  nnder  the  law.  or  by  the  contract, 
would  be  charged  with  the  duty  of  repair, 
he  is  not  relieved  from  the  legal  duty  when 
in  the  lease  he  expressly  agrees  to  make  the 
L.B.A.1B16B. 


repairs.  "The  obligation  as  to  third  per- 
sons is  not  under  the  contract,  hut  under 
the  law.  The  action  is  maintainable  not  to 
enforce  the  contractual  obligation,  but  to 
enforce  the  prior  legal  one,  which  the  con- 
tract by  its  terms  has  served  to  keep  in 
force,  by  not  relieving  the  defendant  from 
its  operation," 

Campbell  v,  Portland  Sugur  Co,  62  Me. 
552,  16  Am.  Rep,  303,  holds  that  the 
owner  of  premises  leased  for  a  public  pur- 

EOBC  is  not  exonerated  in  consequence  of 
is  neglect  to  make  and  keep  the  access 
thereto  reaaonably  safe  because  the  property 
is  in  the  poesessioD  of  a  tenant,  and  this 
is  especially  true  where,  by  express  stipula- 
tion, the  owner  is  to  make  all  necessary  re- 
pairs (wharf). 

VH.  Mlacellaneous. 

The  successors  to  a  trust  estate  in  a  pier, 
who  become  full  owners  during  the  term  of 
a  lease  thereof  and  subject  thereto,  are  not 
responsible  to  a  person  injured  by  a  nui- 
sance created  thereon  during  the  existence 
of  the  precedent  estate,  where  they  have  no 
notice  thereof.  Ahem  v.  Steele,  115  N.  Y. 
203,  5  L.R.A.  449,  12  Am.  St,  Rep.  778, 
22  N.  E.  193. 

It  has  been  held  that  the  lessor  of  a  ware-" 
house  is  not  liable  for  injuries  to  a  third 
person,  caused  by  the  floors  falling  because 
the  building  was  insufficient,  unsafe,  and 
insecure  for  this  purpose,  where  the  lessee, 
at  the  time  of  the  lease,  knew  of  this  de- 
fect.    Schwalbach   v.  Shinkle,  07   Fed.  483. 

A.  G.  S.        ■ 
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Dyer  v.  Robinson.  110  Fed.  101 ;  Burdick 
V.  Cheadle,  26  Ohio  St.  3S3,  20  Am.  Rep. 
T<37;  TcJtttB  Loan  Agency  v,  Fleming,  92  Tex. 
458,  44  L.R.fl.  279,  49  S.  W.  1039,  6  Am. 
Xeg.  Rep.  214;  Towne  v.  Thompson,  68  N. 
H.  317,  48  L.R.A.  T48,  44  Atl.  492;  Fellows 
V.  Gilhubcr,  82  Wis.  839,  17  L.R.A.  577, 
53  N.  W.  307;  Oriental  Invest.  Co.  v.  Sline, 
IT  Tex.  Civ.  App.  692,  41  S.  W.  130;  Texaa 
i  P.  R.  Co,  V.  Mangum,  88  Tex.  342,  4  S. 
\V.  817;  Huteliinson  v.  Cummings,  156 
Mass.  330,  31  N.  E.  127 ;  Glass  v.  Colman, 

14  Wnah.  635,  45  Pac.  310;  Ten  Broeck  v. 
Welia,  F.  A  Co.  47  Fed.  690;  Currsn  v. 
Flammer,  40  App.  Div.  203,  82  N.  Y.  Supp. 
1081;  Willson  v,  Treadwell,  81  Cal.  58.  22 
Pac.  304;  Mullen  v.  Morrill.  126  Mass.  545, 
30  Am.  Rep.  605;  Capen  v.  Hall.  21  R.  I. 
364,  43  Atl.  847.  6  Am.  Xeg.  Rep.  397; 
Taylor  v.  Loring.  201   Mass.  2S3,  87  N.  E. 

,460;  Dustin  V.  Curtis.  74  X.  M,  268,  11 
L.R.A.(N.S.)  504,  87  Atl.  220,  13  Ann.  Cas. 
160;  Jordan  v.  Sullivan,  181  Masa. 
63  N.  E.  90B;  MfCain  v.  Majestic  Bldg.  Co. 
120  La.  306,  45  So.  356. 

Measre.  Allen  &  'Wcbater,  for  appellee: 
Where  a  place  is  leased  by  the  lessor  in 
a  condition  Mtiich  is  dangerous  to  the  per- 
sons resorting  thereto,  nho  come  there  on  a 
general  invitation  to  the  public,  it  will  not 
do  for  the  owner,  knowing  its  condition, 
in  the  exercise  of  reasonable  care,  having 
the  means  of  knowing  it,  to  rent  it  out  and 
and  receive  rent  indirectly  derived  from  the 
visiting  public  who  resort  thereto,  and 
escape  all  liability  when  injuries  occur  from 
the  unsafe  and  dangerona  condition. 

SH-ords  V.  Edgar.  .')!)  X,  Y.  28.  17  Am. 
Rep.  295;  AJliert  v.  State,  69  Md,  325,  5B 
Am.  Hep.  159,  7  Atl.  607 ;  Joyce  v.  Martin. 

15  R,  I.  558,  10  Atl.  820;  Nugent  v.  Boston, 
C.  &.  M.  R.  Corp.  80  Me.  62,  6  Am.  St.  Rep. 
151,  12  Atl.  797.  15  Am.  Neg.  Cas.  315;  Pat- 
terson V.  Joe.  Schlitz  Brewing  Co.  16  S.  D. 
33.  01  N.  VV.  336;  Schwalbaeh  t.  Shinlcle, 
\V.  &  K.  Co.  97  Fed.  483 ;  Copley  v.  Balle, 
9  Kan.  App.  465.  80  Pac.  656,  7  Am.  N'cg. 
Rep.  437;  Burner  v.  Higman  &.  S.  Co.  127 
Iowa,  580,  103  N.  \V.  802;  Stenberg  v. 
Willcox,  96  Tenn.  163.  34  L.R.A.  015,  33  S. 
W.  917. 

It  was  the  province  of  the  jury  to  pasti 
upon  the  question  as  to  what  constituted 
the  pronimate  cause  of  the  injury,  if  the  evi- 
dence was  applied  correctly  by  the  jury,  as 
directed  in  the  instructions. 

Milwauliec  A  St.  P.  R.  Co.  v.  Kellogg,  94 
U.  S.  469,  24  L.  ed,  2.16;  Colorado  Mortg. 
4  Invest.  Co.  v.  Rees,  21  Colo.  435,  42  Pac. 
42;  Clifford  v.  Denver,  S.  P.  4  P.  R.  Co. 
9  Colo.  333,  12  Pac.  219;  21  Am.  4  Eng. 
Enc.  Law.  2d  ed.  pp.  485-491 ;  Union  Gold 
Min.  Co.  v.  Crawford,  29  Colo.  511,  flu  Pac. 
600.  22  Mor.  Min.  Rep.  213;  Denver  v. 
L.R.A.1915B. 


Johnson,  8  Colo.  App.  384,  46  Pac.  621; 
Denver  4  R.  G.  R.  Co.  v.  Bedell,  11  Colo. 
App.  130,  54  Pac.  280. 


HHI,    J.,    delivered    the   . 


I    of   the 


The  assignments  of  error  present  two 
questions;  First,' whether,  under  tlie  facts 
disclosed,  the  appellant  can  in  any  event 
be  held  liable  for  the  damages  to  the  plain- 
tiff, occasioned  in  whole  or  in  part  by  the 
defective  condition  of  the  elevator;  and, 
second,  if  so,  was  its  defective  condition  the 
proximate  cause  of  the  injury? 

We  have  been  furnished  with  many  cita- 
tions of  authorities  upon  the  first  question. 
The  conflict  among  some  of  them  cannot  be 
reconciled.  The  great  mass  of  the  cases  ap- 
pears to  recognize  certain  well-deflncd  legal 
principles.  The  first  is  that,  as  between  the 
landlord  and  tenant,  when  there  is  no  fraud, 
or  false  representations,  or  deceit,  and  in 
the  absence  of  an  express  warranty  or  cove- 
nant to  repair,  there  is  no  implied  contract 
that  the  premises  are  suitable  or  fit  for 
habitation,  or  for  the  particular  use  intend- 
ed, or  that  they  are  safe  for  use,  or  that 
(hey  shall  continue  tit  for  the  purposes  for 
nhieh  tliey  were  demised.  These  general 
rules  have  lieeu  recognized  and  followed  iu 
this  jurisdiction.  Davidson  v.  Fischer,  11 
Colo.  583,  7  Am.  St.  Rep.  267,  19  Pac.  652; 
Thum  Bros.  v.  Rhodes,  12  Colo.  App.  245, 
55  Pac.  264. 

There  arc  certain  exceptions,  however,  to 
the  rules  e.\empting  the  owner  from  liabil- 
ity for  injuries  to  third  persons  caused  by 
defective  conditions  in  leased  premises.  The 
cases  lecognizing  these  exceptions  liold  that 
where  the  property  is  leased  for  public  or 
semipublic  purposes,  and  at  the  time  is  not 
safe  for  the  purposes  intended,  or  when 
there  is  a  dangerous  condition  on  the  prem- 
ises which  is  in  the  nature  of  a  nuisance, 
and  the  owner  knew,  or  by  the  exercise  of 
reasonable  diligence  ought  to  have  known,  of 
such  conditions,  lie  cannot  evade  liability  to 
a  Uiird  person  for  damages  resulting  from 
such  conditions,  but  it  is  his  duty  to  make 
such  property  reasonably  safe  for  the  pur- 
poses intended,  or  to  discontinue  the  condi- 
tions which  are  in  the  nature  of  a  nuisance, 
as  tile  case  may  be. 

In  Stenberg  v.  Willcox.  06  Tenn.  183,  34 
L.R.A.  616,  33  S.  W.  917,  it  was  held: 
"Where  unsafe  premises  are  leased,  to  be 
used  as  a  boarding  house,  the  lessor,  if  he 
knew  the  unsafe  condition  of  the  premises, 
or  could  have  known  it  by  the  exercise  of 
reasonable  care  and  diligence,  is  liable  to 
the  lessee's  guest  or  boarder  who  has  sus- 
tained personal  injuries  as  the  result  of 
such  unsafe  conditions  of  the  premises." 
The  injury  was  occasioned  by  the  falling  of 
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«  defective  back  porch.  It  appears  that  tlie 
leesee  knew-  the  condition  of  the  porch  at 
the  time  he  rented  the  premiseB,  and  claimed 
that  the  lessor  promised  to  put  it  in  good 
repair.  However,  the  case  was  disposed 
of  upon  the  theory  that  u'iiere  the  landlord 
leased  premises  in  a  dangerous  and  unsafe 
condition,  when  he  knew,  or  by  the  exer- 
cise of  reasonable  diligence  and  care  might 
have  known,  of  such  unsafe  condition,  and 
the  boarder  did  not  i;now  of  such  unsafe 
condition  and  could  not  have  known  of  it 
by  the  exercise  of  reasonable  diligence  and 
care,  the  landlord  was  liable,  and  not  upon 
any  contract  relations  betiveon  the  landlord 
and  tenant,  of  which  the  boarder  may  have 
known  nothing,  and  to  which  she  was  not  a 
party.  The  contention  was  made  that  the 
tenant  alone  should  be  held  liable;  that 
if  the  plaintiff  was  a  guest  or  boarder  of 
the  tenant,  then  the  tenant,  and  not  tlie 
owner,  must  be  held  liable  for  such  in- 
juries, even  though  the  defect  existed  when 
the  lease  was  made,  on  the  theory  that  such 
person  would  never  have  Buffered  injury 
from  the  defects  if  she  bad  not  entered  the 
premises,  and  such  entry  was  not  made  at 
either  the  request  or  invitation  of  the  owner, 
but  upon  the  invitation  of  the  tenant,  who 
held  himself  out  to  the  public  as  the  keeper 
of  a  boarding  or  lodging  house.  In  re- 
sponse to  this  argument  the  writer  of  the 
opinion,  at  page  105  of  ilO  Tenn.,  aaj-s:  "The 
language  is  substantial  l.v  the  sBme  as  in 
Shearman  &  Redfield  on  Xegligence.  vol.  2, 
S  711 ;  but  the  same  author  say^  in  the  same 
section:  'If  the  landlord  lets  the  preiiiiacs 
for  a  purpose  'which  he  knows,  or  ought  to 
know,  it  to  be  unfit  for,  knowing  that 
strangers  will  be  invited  there,  it  hau  been 
held  that  he  is  liable  to  them.'  .\nil  the 
same  author  says  (§  TOO)  :  'Even  the  entire 
surrender  of  control  by  the  landlord  does 
not  relieve  him  from  liability  to  tliird  per- 
sons for  defects  which  e.xisted  in  the  prem- 
ises when  he  parted  with  the  control,  not 
even  if  the  tenant  had  agreed  to  make  re- 
pairs,' etc.  It  clearly  appears  by  the  proof 
in  this  case  that  the  defendant  knew  tlie 
premises  w-ere  to  be  used  as  a  boarding 
house,  recommended  it  for  tliis  purpose,  and 
urged  its  location  near  the  Union  Depot  as 
a  desirable  feature  for  this  purpose."  This 
matter  was  again  gone  over  by  the  supreme 
court  of  Tennessee  in  Willcox  v.  Hines,  100 
Tenn.  524,  60  Am.  St,  Rep.  761,  45  S.  W. 
781,  4  Am.  Xeg.  Rep.  226,  where  this  same 
doctrine  was  again  approved,  and  many 
cases  cited  in  support  of  tlieir  former  posi- 

In  Copley  v.  Balle,  9  Kan.  App.  465,  60 
Pac.  856,  7  Am.  Keg.  Rep,  437,  it  was  held 
that  the  owner  of  property  having  a  danger- 
ous excavation  thereon,  known  to  him  when 
L.R.A.1B15B. 
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he  leased  it  to  another  to  be  run  a 
and  restaurant,  without  making  reaaonable 
provision  for  the  protection  of  its  patrons 
from  falling  into  said  excavation,  is  liable 
for  the  damages  resulting  therefrom.  At 
page  467  of  9  Kan.  App.,  the  court  said; 
"The  evidence  in  this  case  warranted  the 
jury  in  finding  that  the  plaintilt  in  error 
was  negligent  in  leasing  the  property  to  be 
used  for  a  public  purpose  without  provid- 
ing for  the  protection  of  patrons  from  the 
danger  of  injuries  by  reason  of  the  excava- 
tion thereon."  As  authority  for  this  state- 
ment the  court  cites  Edwards  v.  New  York 
t  H,  R.  Co.  B8  X,  Y.  245,  50  Am.  Rep.  650, 
which  is  a  leading  case  upon  this  subject,  in 
which,  after  announcing  the  doctrine  hereto- 
fore recognized,  the  court  said;  "There- 
fore, ii  any  rcsponsiblity  in  this  case  at- 
taches to  the  defendant,  it  cannot  be  based 
upon  any  contract  obligation,  but  must  rest 
entirely  upon  its  delictum.  If  a  landlord 
lets  premises  and  agrees  to  keep  them  in  re- 
pair, and  lie  fails  to  do  ao,  in  consequence 
of  which  anyone  lawfully  upon  the  promises 
suffers  injur;,  he  is  responsible  for  his  own 
negligence  to  the  party  injured.  If  he  de- 
mises premises  knowing  that  they  are 
dangerous  and  unlit  for  the  use  for  which 
they  are  hired,  and  fails  to  disclose  their 
couditioii,  he  is  guilty  of  negligence  which 
will,  in  many  cases,  impose  responsibility 
upon  him.  If  he  creates  a  nuisance  upon 
his  premises,  and  then  demises  them,  he  re- 
mains  liable  for  the  consequences  of  the 
nuisance  as  the  creator  thereof,  and  his 
tenant  is  also  liable  for  the  continuance  of 
the  same  nuisance.  But  where  the  landlord 
has  created  no  nuisance,  and  is  guilt.y  of 
no  wilful  wrong  or  fraud  or  culpable  negli- 
gence, no  case  can  be  found  imposing  any 
liability  upon  him  for  any  injury  suffered 
by  any  person  occupying  or  going  upon  the 
premises  during  the  term  of  the  demise.:  and 
there  is  no  distinction  stated  in  any  au- 
thority between  cases  of  a  demise  of  dwell- 
ing houses  and  of  buildings  to  be  used  for 
public  purposes.  The  responsibility  of  the 
landlord  is  the  same  in  all  cases.  If  guilty 
of  negligence  or  other  delictum  which  leads 
directly  to  the  accident  and  wrong  com- 
plained of,  he  is  liable;  it  not  so  guilty,  no 
liability  attaches  to  him.  If  he  lets  a  build- 
ing for  a  warehouse,  knowing  that  it  is  so 
weak  and  imperfectly  constructed  that  the 
floors  will  break  down  from  the  weight 
necessarily  to  be  placed  upon  them,  his 
negligence  imposes  liability  upon  him  for 
injury  to  the  person  or  property  of  anyone 
who  may  lawfully  be  upon  the  premises, 
using  them  for  the  purposes  for  which  they 
were  demised.  If  one  builds  a  house  for 
public  amusements  or  entertainments,  and 
lets  it  for  those  purposes,  knowing  that  it  is 
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BO  imperfectly  ind  careUHHly  built  that  it  is 
liable  to  go  to  pieces  in  the  ordinary  use  for 
■which  it  was  dPsigned,  he  is  liable  to  the 
persona  injured  ttirough  his  careleBsneSi. 
And  this  rule  of  responsibility  goes  far 
enough  for  the  protection  of  lessees  and  of 
the  public  generally.  ...  It  imposes 
liability  upon  the  landlord  for  his  delictum, 
and  the  tenant  is  also  liable,  not  only  for 
his  negligence,  but  also  upon  the  authority 
of  the  ease  of  Francis  v.  Cockrell,  L.  R.  5 
Q.  B.  501,  10  Best  t  S.  850,  39  L.  J.  Q.  B. 
X.  S.  291,  23  L.  T.  N.  S.  408,  18  Week.  Rep. 
1205,  by  virtue  of  an  implied  coutract  which 
lie  makes  with  nil  the  persons  whom,  for  a 
compensation,  lie  invites  or  induces  to 
enter  his  building  to  witness  public  enter- 
tainments given  therein  by  liim  or  under  his 
supervision."  In  this  case  the  building  was 
leased  for  public  exhibitions;  held,  that  the 
lessee  had  changed  tlie  conditions  under 
which  it  was  expected  by  the  lessor  that  it 
would  be  managed,  for  which  reason  he  was 
not  liable;  but,  had  it  been  used  for  the 
purposes  and  in  the  manner  contemplated 
under  the  terms  of  the  contract,  and  it  was 
then  demonstrated  that  it  was  unfit  for 
these  purposes,  he  would  have  been  held  for 
the  damages  sustained.  Four  members  of 
the  court  were  of  the  opinion  that  he  should 
be  held  under  conditions  as  disclosed. 

In  Reichcnbachcr  v.  Pahmeyer,  8  111.  App. 
217,  it  was  held  that  when  a  landlord  rents 
premises  in  a  ruinous  and  dangerous  con- 
dition, and  an  injury  results  therefrom  to  a 
third  person,  the  landlord  is  liable^  that 
suffering  premises  to  be  constructed  or  to 
become  in  a  dangerous  and  unsafe  condition 
is  a  nuisance,  and  if  the  landlord  demises 
the  premises  in  that  condition,  he  is  liable 
for  injuries  resulting  therefrom  to  third 
jiersons  lawfully  upon  the  premises.  In 
this  ease  the  owner  leased  a  building  for  a 
hotel  in  which  was  a  public  barroom.  The 
chandelier  in  the  barroom  was  in  a  defective 
and  dangerous  condition,  known  to  the  land- 
lord  at  the  time  of  the  execution  of  the 
lease,  hut  was  not  apparent  to  an  observer. 
The  plaintiff,  an  employee  of  tiic  lessee,  was 
injured  by  the  falling  of  this  chandelier. 
The  court,  at  page  218  of  8  111,  App.,  said: 
'■A  nuisance  is  anything  that  unlawfully 
worketh  hurt,  inconvenience,  or  damage  (3 
Bl.  Com.  218},  and  it  may  result  from  non- 
feasance or  negligence  as  well  as  from  mis- 
feasance or  malfeasance  {Wood,  Nuisances, 
chap.  1).  It  is  said  in  Shearman  &  Red- 
field  on  Negligence,  vol.  2,  §  58:  'The  rule 
seems  to  be  that  if  the  injury  results  from 
the  negligence  of  the  owner  either  in  con- 
structing or  upholding  the  property,  he  is 
responsible;  but  that  he  is  not  in  general 
responsible  for  the  negligence  of  the  tenant 
In  the  use  of  the  house.'  Wharton,  Neg.  3 
[,.R,A.1B15B. 


.  727a.  and  Wood,  Nuisances,  g  141.  It  la 
also,  no  doubt,  true  that  in  the  leasing  of 
premises  tllere  is  no  implied  warranty  that 
they  are  fit  for  a  particular  use,  and  that 
liability,  if  any,  in  this  class  of  cases,  does 
not  spring  from  contract,  but  inust  be  predi- 
cated upon  the  negligent  act  or  omission  of 
the  landlord,  the  same  being  the  proximate 
cause  of  the  injury,  in  reference  to  a  matter 
where  it  was  his  duty  to  use  ordinary  care 
out  of  respect  to  the  rights  of  others  liable 
to  be  tliereby  directly  involved,  and  for  an 
injury  thus  arising  a  recovery  may  be  had 
where  there  is  no  sucli  contributory  negli- 
gence on  the  part  of  the  plaintiff  as  would 
bar  the  remedy   in  other  actions  for  negli- 

In  Godley  v.  Hagerty,  20  Pa.  387,  50  Am. 
Dec.  731,  the  owner  of  a  building  erected  for 
rent  had  constructed  it  so  imperfectly  that 
it  was  incapable  of  supporting  the  burden 
imposed  upon  it  by  the  business  for  which 
it  was  intended;  it  suddenly  fell,  injuring 
a  laborer  employed  by  the  lessee,  through  no 
carelessness  of  his.  The  owner  was  held  for 
the  damages  sustained. 

In  Swords  v.  Edgar,  59  N.  V.  28,  17  Am. 
Rep.  29.'),  the  owner  of  a  pier  leased  it  while 
in  an  unsafe  condition.  During  the  con- 
tinuance of  the  lease  the  plaintiff's  intestate, 
who,  by  reason  of  his  occupation,  was  law- 
fully using  the  pier,  was  injured  by  the  pier 
giving  way  upon  account  of  its  defective 
construction.  The  owner  was  held  liable. 
After  an  exhaustive  review  of  the  authori- 
ties it  was  said  tliat  suffering  the  pier  to 
be  in  such  a  state  as  to  become  dangerous 
to  those  lawfully  using  it  was  the  creation 
of  a  nuisance,  and  the  lessor  was  liable  if  he 
created  the  nuisance  and  demised  the  prem- 
ises in  that  condition,  and  was  receiving  a 
benefit  therefrom  in  the  way  of  rent,  or 
otherwise,  at  the  time  of  the  injury. 

In  Todd  V.  Flight,  9  C.  B.  377,  it  was  held 
that  if  the  landlord  rented  premises  in  a 
ruinous  and  dangerous  condition,  resulting 
in  an  injury  to  a  third  person,  he  must  re- 
spond. After  examining  and  analyzing  a 
number  of  cases,  the  court  said:  "Those 
cases  nre  authorities  for  saying  that,  if  the 
wrong  causing  tlie  damage  arises  from  the 
nonfeasance  or  the  misfeasance  of  the  lessor, 
the  party  suffering  damage  from  the  wrong 
may  sue  him.  And  we  are  of  opinion  that 
the  principle  so  contended  for  on  behalf  of 
the  plaintiff  is  the  law,  and  that  it  recon- 

In  Nugent  v.  Boston,  C.  4  M.  R.  Corp.  80 
Me.  62.  8  Am.  St.  Rep.  151,  12  Atl.  797, 
15  Am.  Xeg.  Cas.  315,  damages  were  award- 
ed to  a  railroad  brakeman,  an  employee  of 
the  lessee,  for  personal  injuries  occasioned 
by  reason  of  the  negligent  construction  of 
the  lessor's  station  house,  which  was  then  in 
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the  posoeasioQ  of  the  lessee.  The  ou'ner  at- 
tempted there,  as  here,  to  defend  upon  ac- 
count of  its  lease.  The  plea  waa  held  not 
well  taken.  The  opinioo  states  that  the 
common  law  imposed  upon  the  lessor  a  ditty 
to  the  public,  independent  of  contraet  and 
coextensive  viith  its  lawful  use,  to  keep  its 
road  and  its  appurtenances  in  a  reasonably 
Eftfe  and  proper  condition.  It  is  also  said 
that  the  action  was  ex  delicto  for  an  injury 
caused  by  a  neglect  of  duty  created  by  law, 
and  that  privity  ia  not  easential  to  the 
maintenance  of  an  action  of  tort  therefor. 
At  page  77  of  80  Me.,  the  court  aaid:  ''We 
are  alao  of  opinion  tliat  the  defendant  is 
liable,  under  the  rule  which  governs  the  re- 
sponaibility  of  a  lessor  of  demised  premises 
for  their  condition.  For  it  is  settled  law, 
that  when  the  owner  lets  premises  which 
•re  in  a  condition  which  is  unsafe  (or  the 
avowed  purpose  for  which  they  arc  let,  or 
with  a.  nuisance  upon  them  when  let,  and 
receives  rent  therefor,  lie  is  liable,  whether 
in.  or  out  of  posscasioR,  for  the  injuries 
which  result  from  tbeir  state  of  in- 
security, to  persons  lawfully  upon  them;  for 
by  the  letting  for  profit  he  authorizes  a  con- 
tinuance of  the  condition  they  were  in  when 
he   let   them,   and   is  therefore  guilty   of   a 

support   this    position    when    applied    to    a 

In  Joyce  v.  Martin,  1.'.  R.  I.  55S,  10  Atl. 
620,  defendant  was  the  owner  of  a  defective 
wharf,  which  was  used  in  connection  with  a 
place  of  public  resort.  He  leased  both, ; 
knowing  the  defect,  to  his  codefcndnnt.  who 
waa  then  ignorant  of  it,  but  who  continued 
to  uae  both  after  learning  about  it.  In  an 
action  for  damages  to  the  plaintiff,  who  had 
been  injured  by  the  defect,  it  was  held  that 
the  lessor  and  lessee  were  jointly  liable. 
IThia  case  likewise  cites  many  authorities  to 
suppoi't  its  conclusion. 

Jn  Albert  v.  State,  OS  ?.fd.  325,  3»  Am. 
Bep.  UO,  T  Atl.  HBl,  the  action  was  by  a 
minor  for  damages  sustained  by  him  by  the 
death  of  his  parents,  who  were  drowned  by 
reason  of  the  defectiveness  of  a  wharf  in 
possession  of  the  defendant's  tenant.  The 
instruction  complained  of  was  "that  if  they 
found  that  the  defendant  was  the  owner  of 
the  wharf,  and  that  he  rented  it  out  to  a 
tenant,  and  that  at  the  time  of  the  renting 
the  whart  was  unsafe,  and  defendant  knew, 
or  by  the  exercise  of  reasonable  diligence 
could  have  kuown,  of  its  unsafe  condition, 
and  that  the  accident  happened  in  conse- 
quence of  such  condition,  the  plaintifl'  was 
entitled  to  recover."  The  instruction  was 
held  good.  The  court  cited  Owings  v.  Jones, 
0  Md.  108,  where  the  following  rule  was 
approved;  "Where  the  owner  leaaea 
premises  which  are  a  nuisance,  or  must  in 
I.E.A.1U15B. 


the  nature  of  things  become  so  by  their  user, 
and  receives  rent,  then,  whether  in  or  out 
of  possession,  lie  is  liable  for  injuries  re- 
sulting from  such  nuisance,"  Continuing, 
on  page  337  of  08  Md.,  the  court  said:  "A 
wharf,  furnishing  the  only  mode  of  ingress 
and  egress  to  a  summer  resort,  where 
crowds  were  invited  to  come,  if  in  an  unsafe 
and  dangerous  condition,  is  certainly  a 
nuisance  of  the  worst  character.  It  will  not 
do  for  the  owner,  knowing  its  condition,  or 
having  by  the  exercise  of  any  reasonable 
care  the  means  of  knowing  it,  to  rent  it 
out  and  receive  rent  for  it,  but  escape  all 
liability  when  the  crash  comes.  He  who 
solicits  and  invites  the  public  to  bis  resorts 
must  have  them  in  a  reasonably  aafe  con- 
dition, and  not  in  a  condition  to  risk  the 
lives  and  timbs  of  his  visitors." 

In  Patterson  v.  Jos.  Scblitz  Brewing  Co. 
10  B.  D.  33,  91  N.  W.  338,  it  was  held  that 
"the  owner  of  a  building,  who  negligently 
allows  it  to  become  a  nuiaance  before  he 
leasee  it,  is  liable  for  injury  to  an  employee 
of  the  tenant  from  its  fall  after  he  leases  it, 
though  lie   does   not   covenant   in   the   lease 


such 


"it 


whether  it  was  leased  for  a  dwell- 
ing or  otherwise."  With  reference  to  the 
liability  of  the  owner  for  injuries  to  per- 
sons cavised  by  defective  and  unsafe  build- 
ings, at  page  45  of  IS  S.  D.,  the  court  said: 
"The  following  rule  may  be  regarded  as 
settled:  If  when  tut,  the  premises  are  in  a 
condition  dangerous  to  the  public,  or  with 
a  nuisance  thereon,  the  owner  may  he  liable 
to  strangera  for  the  injuries  resulting  from 
such  condition  or  nuisance  if  he  bad  notice 
of  the  dangerous  condition  of  the  building, 
or  could,  by  the  exercise  of  ordinary  care 
and  diligence,  have  ascertained  its  danger- 
ous condition.  By  renting  the  premises  and 
receiving  rent  therefor  he  is  to  be  regarded 
as  authorizing  the  continuance  of  the  nui- 


This  principle  ia  recognized  and  stated  in 
Metiger  v.  Schultz,  16  Ind.  App.  454,  5!) 
Am.  St.  Rep.  323,  43  N.  E.  386,  45  N.  E.  619, 
where  it  is  said:  "It  is  also  the  general 
rule  that  the  occupier  of  lands  ia  prima 
facie  responsible  for  any  nuisance  main- 
tained thereon,  and  not  the  owner.  But  to 
this  rule  there  are  several  well-defined  ex- 
ceptions. The  owner  is  responsible  if 
he  creates  a  nuisance  and  maintains  it. 
He  is  responsible  if  lie  creates  a  nuisance 
and  then  demises  the  premises  with  the  nul- 
.Ithough   he  is   out   of   pas- 


He   i 


iable    if    I 


erected  on  the  land  by  a  prior  owner  or  by 
a  stranger,  and  he  knowingly  maintains  or 
continues  it.  He  la  liable  if  he  demised  the 
premises  and  covenanted  to  keep  them  in 
repair,  and  omits  to  repair,  thereby  creating 


COLORADO  SUt'KEME  COURT. 


t  is  liable  if  be  dfniiac  t\\e 
premises  to  be  usod  as  a  nuisance, 
or     to     b«     used     in     any     nay     ho     tliat 

,     .     .     If    ft    landlord    demise    his    prop- 
erty, the  law    requirifs    him    to    t:Mnw    its 
condition  at  tbe  time  he  aceepta  a  tenant. 
The  rights  of  otliers  are  frequently  involved 
by  the  condition  in  which  tbe  premises 
maintained.    Any  person  who  conducts  u] 
his  premises  any  dangerous  business,  or  1 
tliereon   any   dangerous   machinery   or   B 
stance,   not   in    themselves   unlawful,   is 
duty  bound  to  exercise  reasonable  care  i 
vigilance    to   see   that    no    harm    comes 
others    in    consequence    thereof.     But    the 
landlord  is  not  an  insurer.    There  are  many 
businesses,  macbincry,  and    appliances    not 
nuisances   per   ue   that   are   attended   with 
danger.     When  tbe  landlord    has    exercised 
reasonable  care  in  respect  thereto,  be  is  ex- 
onerated from  liability." 

The  same  rule  is  recognized  in  Burner  v. 
Higman  &.  S.  Co.  127  Iowa,  380,  at  page 
688,  103  N.  W,  B02,  which  involved  lia- 
bility in  the  operation  of  a  freight  elevator. 
At  page  588  the  court  said:  "As  this  was  a 
freight  elevator,  tJiey  were  not  hound  to  tbe 
highest  degree  of  care,  but  were  required  to 
use  ordinary  and  reasonable  care  in  protect- 
ing and  lighting  this  elevator  well  or  diaft, 
BO  that  persons  rightfully  upon  the  prem- 
ises might  not  be  injured  thereby.  Had 
they  retained  no  control  over  the  elevator, 
there  would  have  been  no  liability,  in  the 
abu'nce  of  a  showing  that  at  the  time  they 
leased  the  premises  there  was  a  nuisance,  of 
which  they  had  knowledge,  and  which  it 
was  tlicir  duty  to  abate.  But  as  landlords 
they  had  tlie  right  to  lease  their  premises  in 
their  then  condition,  and  there  was  no  cove- 
nant, either  cxpresH  or  implied,  to  repair, 
or  to  kec]i  the  premises  free  from  danger, 
except  to  the  public  in  general.  Tlicy  could 
not,  of  course,  by  leasing  the  premises,  ab- 
solve themselves  from  any  duty  they  owed 
to  the  public;  but,  as  to  private  individuals 
who  came  upon  the  property  by  invitation 
of  the  tenants,  they  were  under  no  duty, 
save  as  they  retained  control  over  the  ele- 
vator shaft  or  well."  Then  follow  citations 
of  authorities,  after  which  the  court  said: 
"The  cases  are  not  harmonious  on  these 
propositions,  but,  in  most  of  those  holding 
to  a  contrary  view,  the  premises  were  de- 
voted to  a  public  or  semipublic  purpose,  of 
which  the  lessor  had  notice,  and  were  not 
put  to  merely  private  uses,  as  was  the  build- 
ing in  this  case.  Most  of  the  authorities 
may  be  harmonized  when  this  distinction  is 
kept  in  mind.  If  the  premises  are  devoted 
to  public  or  semipublic  purposes,  or  if 
there  be  a  duty  owing  to  the  public  in  gen- 
eral, the  landlord  cannot  absolve  himself 
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from  liability  by  leasing  them  to  »  tenant, 
for  he  is  under  an  affirmative  duty,  which 
he  cannot  so  delegate  to  another  as  that 
failure  of  that  other  to  repair  makes  hini, 
and  hini  alone,  responsible  for  the  injury." 
The  latest  ease  we  have  found  upon  the 
subject  is  that  of  Bailey  v.  Kelly,  8fl  Kan. 
911,  39  L.R.A.(S.S.)  378,  122  Pac.  1027.  A 
girl  sixteen  years  of  age  was  drowned  in  a 
cistern ;  she  was  a  servant  of  the  tenant. 
The  defective  condition  of  the  cistern  was 
known  by  both  landlord  and  tenant,  al- 
though unknown  to  the  servant.  It  was 
held  that  where  a  nuisance  dangerous  to  life 
is  created  by  the  owner  on  his  premises,  or 
through  his  negligence  is  suffered  to  remain 
there,  he  cannot,  by  leasing  the  property  to 
another,  avoid  his  own  liability  to  a  person 
who  is  rightfully  upon  the  premises,  and 
who,  without  fault,  is  injured  by  reason  of 
such  nuisance;  that  this  liability  extends  to 
a  servant  of  the  tenant,  notwithstanding  the 
tenant,  by  reason  of  his  own  fault,  or 
neglect,  or  knowledge  of  the  danger,  could 
not  have  maintained  an  action  against  the 
owner  for  an  injury  suffered  by  himself. 
Tbe  opinion  discloses  a  very  careful  re- 
search of  the  anthorities  pro  and  con  upon 
the  subject,  and  particularly  the  phase  of 
the  case  by  which  the  landlord  sought  to 
escape  liability  because  the  deceased  was  a 
servant  of  the  tenant,  under  the  general  rule 
announced  in  24  Cj-c.  p.  IIIB,  which  is  that 
the  right  to  recover  against  the  landlord  by 
a  subtenant,  guest,  or  servant  of  the  tenant 
is  the  same  as  the  tenant's  right  would  be 
had  the  accident  happened  to  him:  but  he 
have  no  greater  claim  against  the  land- 
lord than  the  tenant  himself  would  have 
under  like  c i re itm stances.  After  a  review  of 
cases  upon  this  subject,  the  Kansas 
rt  was  of  opinion  that  the  action  was 
delicto,  and  the  conclusion  reached  was 
that  the  doctrine  of  caveat  emptor  was  not 
applicable  to  the  servant  of  the  tenant. 

Other  cases  which  adhere  to  the  principle 
announced  in  the  foregoing  concerning 
leased  premises  for  public  or  semipublic 
purposes  are;  Camp  v.  Wood,  76  N.  Y.  92, 
32  Am.  Rep.  282;  Beck  v.  Carter,  68  N.  Y. 
283,  23  Am.  Rep.  175;  Campbell  v.  Portland 
Sugar  Co.  62  Me.  552,  16  Am.  Rep.  503; 
Wendell  v,  Baxter,  12  Gray,  4S4;  Vox  v. 
Buffahj  Park,  21  App.  Div,  321,  47  K.  Y. 
Supp.  788. 

By  citing  and  quoting  from  the  above  au- 
thorities we  do  not  wish  to  be  understood  as 
approving  all  the  declarations  announced 
therein;  we  have  referred  to  them  for  the 
purpose  of  disclosing  the  recognition  of  cer- 
tain well-defined  legal  principles  concerning 
this  class  of  cases,  and,  when  applied  to 
modern  conditions,  to,  in  part,  make  our  de- 
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ductiODa  therefrom  and  apply  them  to  the 
facU  of  thin  case. 

A  four-atory  hotel  containing  an  office  and 
lobby,  a,  dining  room,  al»out  100  sleeping 
rooms,  passenger  elevator,  and  other  modern 
fACilities,  furniiilied,  and  doing  a  generitl 
hotel  business,  situate  upon  one  of  the  prin- 
cipal streets  between  the  Union  Depot  and 
the  main  buaiDcsa  district  of  a  city  Hkp  Den- 
ver, tvlten  leased  for  liotel  purposes,  is  un- 
questionably a  semipublic  place,  ^\'e  can- 
not concede  that  this  question  is  debatable. 
It  is  unquestionably  as  much  a  public  place 
as  is  a  private  pier.  This  was  fully  recog- 
nized in  Sworda  v.  Edgar,  .W  X.  Y.  wherein, 
at  page  31,  it  is  said:  ''We  think  it  is  clear 
that  the  intestate  was  lawfully  upon  the 
south  half  of  the  pier.  It  may  be  timt  it 
was  not  a  public  place  or  highway  in  the 
fullest  aense  of  those  terms.  It  was,  indeed, 
private  property  to  a  certain  degree.  .  .  . 
Though  private  property,  it  was  held 
as  such  for  public  objects.  Tliere  is  an  im- 
plied license  to  vessels  upon  navigable 
waters  to  enter  and  occupy  piers  built  into 
or  lying  adjacent  to  such  ivaters,  in  the 
wanner  and  for  the  purposes  contemplated 
by  their  erection.  The  keeping  of  auch  a, 
pier  is  likened  to  the  keeping  of  an  inn;  and 
a  general  license  is  given  to  all  persons  to 
occupy  it  for  lawful  and  accustomed 
purposes."  See  al»o  Wendell  v.  Baxter,  12 
Liray,  494. 

We  are  of  opinion,  that  this  hotel  cornea 
under  the  rules  announced  in  the  authori- 
ties as  applicable  to  semipublic  placi',  and 
the  rules  applicable  to  patrons  or  guests  of 
such  semipublic  places  are  likewise  applica- 
ble to  the  paid  guests  of  this  hotel,  and  the 
rule  announced  in  24  Cyc.  HID,  and  the 
cases  cited  by  the  appellant  which  limit  the 
right  of  the  auhtenant,  guest,  or  servant  of 
the  tenant,  as  against  the  landlcrd,  to  no 
greater  claim  than  the  tenant  would  have 
under  like  circumstances,  is  not  applicable 
to  the  paid  guest  of  this  hotel.  It  being  a 
semipublic  place  is  a  potent  reason  for  one 
of  the  exeeptiona  to  the  general  rule,  and 
places  the  guest  mote  in  the  category  of  a 
stranger,  rather  than  in  the  shoes  of  the 
tenant,  nho  is  operating  the  hotel  under  a 
lease.  It  does  not  appeal  to  roaaon  to  say 
that  one  who  comeR  into  a  strange  city  dur- 
ing his  travels,  and  enters  a  public  hotel, 
without  any  knowledge  of  its  ownerabip,  its 
leases,  or  conditions  governing  its  control, 
Bod  is  there  injured  by  reason  of  a  danger- 
ous condition  existing  therein  at  the  time  it 
was  leased,  should  be  deprived  of  recovery 
because,  perhaps,  the  day  before,  the  own' 
er  had  leased  the  hotel  to  an  insolvent  per- 
son. What  reason  can  there  be  for  holding 
that  such  a  stranger  should  occupy  the 
same  position  as  the  lesace  and  be  bound  by 
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the  same  limitationiT  He  does  not  know  the 
lessee,  nor  even  know  there  is  a  lessee,  much 
less  does  he  know  anything  about  the  ar- 
rangements between  the  lessor  and  the 
lessee,  and  the  dutiea  devolved  upon  each 
under  the  terms  of  the  lease.  The  owner  of 
the  building  las  in  this  case)  has  main- 
tained it  as  a  hotel,  rents  it  as  a  hotel,  in 
this  case  fully  furnished  for  such  purpose, 
lie  knows  that  tlie  place  is  to  hold  out  an 
invitation  to  the  public  to  enter  therein. 
More  than  that,  when  he  leases  tor  that  pur- 
pose he  leases  for  a  purpose  which  gives  a 
general  license  to  all  persona  to  enter  the 
same  for  lawful  and  accustomed  purposes. 
Ilis  profit  is  indirectly  derived  from  the  cus- 
tom derived  from  the  traveling  public.  If 
it  were  a  crime  to  hold  out  an  invitation  to 
the  public  to  enter  it  as  a  hotel,  or  other- 
wise, directly  or  indirectly,  solicit  or  secure 
guents  therefor  as  a  hotel,  the  appellant 
would  unquestionably  be  guilty  of  aiding 
and  abetting  the  commission  of  the  crime, 
if  not  in  fact  be  a  party  thereto.  It  fol- 
lows that  if.  when  let,  the  elevator  waa  in  a 
defective  condition  which  waa  dangerous  to 
the  guests  w-hcn  used  for  the  purposes  in- 
tended, and  this  fact  was  known,  or,  in  the 
exercise  of  reasonable  diligence,  ought  to 
liave  been  known  by  the  appellant.  It  is 
liable  to  the  paid  yucats  of  the  hotel,  when 
in  the  exercise  of  ordinary  care,  for  injuries 
resulting  to  them  upon  account  of  such  de- 
fective condition. 

l"nder  the  circumstances  as  disclosed  by 
the  terms  of  this  lease,  if  material,  it  might 
be  proper  to  assume  that  the  appellant  was 
of  this  view  itself  until  this  accident  hap- 
pened. ItB  lease  provides  that  the  lessee 
shall  keep  the  elevator  in  good  condition  and 
also  pay  one  half  the  cost  of  accident  insur- 
ance covering  accidents  in  connection  with 
the  elevator.  The  lessor  agreed  to  pay  one 
half  the  coat  of  keeping  it  in  repair,  and  re- 
served the  right  to  enter  and  inspect  the 
premiaes,  and,  if  not  satisfactory,  to  termi- 
nate the  lease.  It  kept  a  S5,000  accident 
policy  in  force  for  its  protection,  but,  re- 
gardless of  these  facts  concerning  its  inten- 
tions and  the  steps  it  took  for  its  protection, 
which  are  probably  immaterial,  as  its  lia- 
bility to  this  appellee  is  limited  to  what  the 
law  imposes,  such  liability  cannot  be 
escaped  by  its  contract  with  the  lessee  to 
keep  the  property  in  repair.  Swords  t. 
Edgar,  59  N.  Y.  28,  17  Am,  Rep.  295; 
Nugent  V.  Boston,  C.  &  :M.  B.  Corp.  80  Me. 
62,  0  Am.  St.  Rep.  151,  12  Atl.  797,  15  Am. 
Xeg.  Caa.  315;  Burner  v.  Higman  &  S.  Co. 
127  Iowa,  580,  103  N.  W.  802;  Albert  v. 
SUte,  ee  Md.  325,  Sfl  Am.  Rep.  159,  7  Atl. 
697. 

In  order  not  to  be  misunderstood  concern- 
ing the  liability  which  attaches  to  this  lanjcK 


COLORADO  SUPREUE  COLRT. 


lordv    upon    account   of    the    defective    c< 
dition  of  the  propert}*  at  the  time  of  the 
cident,  we  call  attontioii  to  the  fact  that 
are    only    coiiBidering    the    defective    ci 
ditiona  which  were  in  existence  at  the  ti 
uf  the  execution  of  tlie  lease,  and  thereafter 
continued  op  to  the  time  of  the  accident.  By 
inatruction  No.  3  the  jury  were  told,  if,  at 
any  time  between  November  1,  1007   (which 
was  the  date  of  the  lease)   and  the  date  of 
the  accident,  the  elevator  was  put  in  a  coi 
dition  of  proper  repair  for  ever  bo  short 
time,  that  no  >'er(lict  could  properly  be  rei 
dered  ageioBt  this  appellant,  although  they 
should   further   helicve    from    the    evid 
that  the  elevator  was  out  of  repair  at  the 
time  of  the  accident  to  plaintifl,  and   that 
such   accident   was  caused  by   such   lack  of 
repair.     By  this  inatruction  it  will  be  ob- 
served that  no  liability  was  placed  upon  tbe 
laudlord   for  conditions   which   might  come 
into  existence  after  tlie  giving!  of  the  lease, 
but  limited  its  liability  to  injuries  caused 
by  defective  conditions  in  existenee  at  the 
time  it  turned  the    property    over    to    the 
tenant. 

We  are  not  impressed  with  the  appellant's 
contention  that  the  elevator  was  in  no  re- 
apect  dangerous,  and  that  under  no  circum- 
stances could  it,  or  any  acts  pertaining  to 
it,  become  in  the  nature  of  a  private  nui- 
sance, for  the  reason,  though  out  of  repaii 
and  dangerous  when  being  operated,  that 
when  let  alone  and  kept  closed  it  was  hurra- 
lesa  and  could  injure  no  one,  and  that  it 
was  poaaible  to  operate  it  in  its  then  con- 
dition without  causing  an  accident.  At  the 
time  of  the  execution  uf  this  lease  it  wat 
understood  by  the  landlord  that  it  waa  to  b< 
used  as  a  passenger  elevator.  It  was  th( 
only  practical  means  for  tbe  transportation 
of  the  guests  to  their  rooms  on  tlie  three 
upper  floors.  Under  auch  circumstances,  the 
negligence  of  the  appellant  in  omitting  to 
place  it  in  repair  is  in  the  nature  of  a  nui- 
sance. 21  Ara.  k  Eng.  Enc.  Law,  2d  ed. 
701;  28  Cyc.  1188;  Wood,  Xuiaances,  3d  ed. 
S  127.  See  also  Hill  v.  Taulatin  Academy, 
01  Or.  1»0,  121  Pac.  901,  and  cases  therein 
cited. 

As  we  imderstand  the  rule  pertaining  to 
liability  when  applied  to  articles  of  this 
kind,  it  is:  Whether  it  was  dangerou-  and 
unsafe  when  used  for  the  purpoaea  and  in 
the  ordinary  manner  intended,  and  not 
whether  it  was  safe  and  harmless  when  let 
alone,  or  possible  to  operate  it  without  an 
accident.  29  Cyc.  1152;  Wood,  Nuiaancea, 
.Id  ed.  chap,  1 ;  Owings  v.  Jones,  8  Md.  108; 
Rich  V.  Basterfield,  4  C.  B.  784,  2  Car.  &  K. 
257,  16  L.  J.  C.  P.  N.  S.  273,  11  Jur.  800; 
Anderson  t.  Hayea,  ]0]  Wis.  538,  70  Am. 
St.  Rep.  030,  77  N.  W.  8B1,  5  Am.  Neg. 
Rep,  504;  Swords  v,  Edgar,  59  N.  Y.  28. 
L.R.A.le]6B. 


17    Am.    Rep.   2t)5;    Burner   v.    HIgman   ft 
S.  Co.  127  Iowa,  580,  103  N.  W.  802. 

It  is  claimed  that  the  proximate  causa 
of  the  accident  w-as  tbe  negligence  of  tlie 
leasee  in  failing  to  keep  the  elevator  en- 
trance closed  or  guarded  during  the  absence 
of  the  pilot,  and  not  the  defective  condition 
of  the  elevator.  ?'e  tbink  it  waa  both. 
This  question  has  been  settled  in  this  juris- 
diction. In  Colorado  Mortg.  &  Invest.  Co, 
v.  Reea,  21  Colo.  435,  it  was  held  that  where 
an  injury  is  the  result  of  the  combined 
negligence  of  the  defendant  and  the  negli- 
gent or  wrongful  act  of  a  third  person,  for 
which  neither  plaintiff  nor  defendant  is 
responsible,  the  defendant  is  liable  when 
the  injury  would  not  have  occurred  except 
(or  his  negligence.  This  principle  is  appli- 
cable here.  The  negligence  of  the  landlord 
waa  the  cause  of  the  defective  condition 
of  the  elevator,  it  being  out  of  repair  in 
having  no  lighting  system,  although  auch 
was  necessary  upon  account  of  its  location, 
and  also  the  defective  condition  of  its  ma- 
chinery, wliicii  caused  it  to  creep  when  left 
alone.  The  negligence  of  tlie  leasee,  Mr. 
Copeland,  through  his  servant,  was  iu  leav- 
ing the  door  open;  neither  the  appellant 
nor  the  appellee  was  reaponaible  for  this 
act.  The  injury  was  the  result  of  the  com- 
bined negligence  of  both  tlie  leaaor  and  the 
leaaee.  This  is  apparent  for  the  reason  that 
had  the  leaaee,  through  his  agent,  closed 
and  fastened  the  door  upon  leaving  the  ele- 
vator, the  accident  would  not  have  oc- 
curred. I'pon  the  other  hand,  had  the 
elevator  been  in  proper  repair  so  that  it 
would  have  remained  at  the  entrance  where 
the  pilot  left  it,  and  had  not  crept  upward 
aa  it  did,  on  account  of  its  defectite  condi- 
tion, the  acci<lent  could  not  have  happened, 
and  liad  the  cage's  lighting  system  been  in 
repair  and  a  light  been  turned  on,  it  is 
quite  probable  that  the  accident  would  not 
have  occurred.  We  are  thus  confronted 
with  the  fact  that  the  accident  had  to  be 
tbe  result  of  these  combined  acta  of  negli- 
gence of  both  the  landlord  and  tenant,  for 
without  either  the  accident  would  not  have 
happened.  The  case  last  cited  was  for 
damages  upon  account  of  injuries  occasioned 
by  stepping  into  an  elevator  shaft  when  the 
door  was  opcQ  and  the  cage  not  there.  The 
lock  to  the  door  was  out  of  repair,  so  that 
it  could  be  opened  from  tbe  outside.  The 
defendant  sought  to  show  that  the  door  had 
not  been  left  open  by  the  elevator  pilot, 
but  had  been  openeil  by  a  bov  !>■.  tbe  name 
of  Thorne,  who  had  no  connection  with  the 
property'.  It  waa  held  that  auch  an  act  on 
his  part  would  not  constitute  an  efficieot 
intervening  cause  that  .would  relieve  the  de- 
fendant from  liability;  that  if  the  boy  had 
opened  the  door,  his  act,  coupled     ith  de- 
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fendant'a  negligence,  constituted  tlie  codi- 
bined  and  concurrent  raugea  o(  the  injury. 
Upon  thin  theory  the  court  approved  an  in- 
struction to  the  jury  which  reada  as  fol- 
lowB:  "The  jury  are  instructed  that  if  they 
find  from  the  evidence  that  the  defendant 
negligently  failed  to  provide  and  maintain 
proper  and  aecure  fast<?nings  to  its  elevator 
door,  and  by  reason  thereof  the  door  was 
open  at  the  time  of  the  alleged  accident, 
and  that  wbite  bo  open  and  white  tlie  ele- 
vator was  in  the  upper  part  of  the  building, 
the  plaintilT,  while  in  the  exercise  of  ordi- 
nary care,  fell  into  the  elevator  shaft  and 

sonably  to  have  been  apprehended  from  tli 
condition  of  the  elevator  door  and  it 
fastenings,  and  of  insulTicient  and  inade- 
quate light,  then  the  plaintiff  will  be  en- 
titled to  recover  a  verdict  at  your  liands  for 
such  damages  as  he  may  have  sustained. 
And  under  euch  circumstances  it  is  wiioliy 
immaterial  whether  such  door  was  opened 
by  some  third  person  or  not,  provided  that 
such  accident  could  not  have  happened  but 
for  the  negligence  of  the  defendant  in  keep- 
ing and  maintaining  the  fastening  to  its 
elevator  door."  To  support  til  is  position 
the  court  quotes  from  Shearman  k  Redfield 
on  Negligence,  vol.  1,  g  10,  as  follows:  "Xeg. 
ligence  may,  however,  be  the  proniniatc 
cause  of  an  injury  of  which  it  is  not  the 
sole  or  immediate  cause.  If  the  defend, 
ant's  negligence  concurred  with  some  other 
event  (other  than  the  plaintiff's  fault)  to 
produce  the  plaintifTs  injury,  so  that  it 
clearly  appears  that  but  for  such  negligence 
the  injury  would  not  have  happened,  and 
both  circumstances  are  closely  connected 
with  the  injury  in  the  order  of  events,  the 
defendant  is  responsible,  even  though  his 
negligent  act  was  not  the  nearest  cause  in 
the  order  of  time."  The  appellant  makes 
no  complaint  concerning  instructions,  but 
seeks  to  distinguish  this  case  from  the  for- 
mer one,  by  reason  of  the  fact  that  here  a 
lessee  was  in  possession.  It  is  claimed  that 
it  was  his  duty  to  keep  the  door  shut  when 
the  pilot  was  absent  from  the  cage,  and  that 
the  landlord  had  the  right  to  assume  he 
would  perform  the  ordinary  dutiea  required 
of  him  in  this  respect.  This  line  of  argu- 
ment pertaining  to  the  duty  of  others  was 
considered  in  the  former  case  in  which  the 
suggestion  presented  itself,  that  the  land, 
lord  had  a  right  to  assume  that  trespassers, 
boys,  or  bystanders,  in  the  performance  of 
their  proper  duties,  would  let  tlie  elevator 
door  alone,  and  not  open  it  when  the  cage 
was  not  at  that  floor.  The  court  held  that 
this  was  not  a  defense,  but  that  it  was  in- 
cumbent upon  the  landlord  to  have  the 
door  in  such  a  condition  so  that  such  an  ac- 
cident could  not  happen  in  this  manner.  In 
L.H-A,1915B. 


commenting  upon  this  question,  at  page 
444,  the  court  said:  "It  was  the  duty  of 
defendant,  in  operating  the  elevator  in  ques- 
tion, to  exercise  the  utmost  care  -.nd  dili- 
gence, and  to  provide  and  maintaiii  proper 
aod  secure  fastenings  to  the  doors  opening 
into  the  elevator  way  that  could  not  be 
opened  or  controlled  from  the  outside. 
Therefore  the  court  was  correct  in  saying 
that  it  was  'wholly  immaterial  whether  such 
door  was  opened  by  some  third  person  or 
not,  provided  that  such  accideot  could  not 
have  happened  but  for  the  negligence  of  the 
defendant  in  keeping  and  maintaining  the. 
fastenings  to  its  elevator  door,'  for,  had  it 
performed  its  duty  in  the  premises,  such  in- 
1  terference  by  a  third  party  would  have  been 
impossible;  hence  its  negligence  necessarily 
concurred  in  and  constituted  an  essential 
factor  in  causing  the  injury."  We  think 
the  latter  part  of  this  declaration  specially 
applicable  here.  Had  this  landlord  per- 
formed its  duty  in  placing  the  elevator  in 
repair,  the  negligent  act  of  the  pilot  in 
leaving  the  door  open,  if,  as  a  matter  of 
taw,  it  was  negligence,  could  not  have  oc- 
casioned the  injury;  hence,  the  landlord's 
negligence  necessarily  concurred  in  and  con- 
stituted en  essential  factor  in   causing  the 

The  rule  announced  in  Union  Gold  Min. 
Co.  V.  Crawford,  29  Colo.  511,  68  Pac.  60O. 
22  Mor.  Min.  Rep.  213,  concerning  the  ac- 
tions of  a  tenant  in  this  respect,  is  in 
point.  The  company  had  leased  the  dif- 
ferent levels  of  its  mines.  The  lessees  de- 
livered their  ore  to  the  company  at  the 
shaft,  who  hoisted  it  to  the  surface.  A 
person  working  for  the  company  at  the  bot- 
tom of  the  shaft  was  injured  by  an  ore 
car  escaping  from  an  employee  of  a  lessee- 
in  one  of  the  levels  and  falling  down  the 
shaft.  The  tracks  on  which  the  ore  cars 
ran  were  laid  with  tuo  much  grade,  and  no 
barrier  was  placed  at  the  shaft  to  stop  the 
cars  and  prevent  them  from  running  into 
the  shaft.  It  was  shown  they  were  in  the 
HBmc  condition  when  turned  over  to  the 
leasee  as  when  the  injury  occurred.  It  was 
held  that  the  company  was  responsible  for 
the  condition  of  the  level,  and  was  liable 
for  injuries  caused  by  its  negligence  in 
maintaining  the  track  with  an  excessive 
grade,  and  in  not  providing  a  sufficient  bar- 
rier to  stop  the  cars  at  the  shaft.  The 
same  contention  was  made  there  as  here 
that,  assuming  the  company  to  have  been 
negligent  in  causing  these  conditions,  it 
was  not  the  proximate  cause  of  the  injury: 
that  the  act  which  caused  the  injury  was 
that  of  the  independent  contractor  or 
lessee;  but  the  court  held  other.vise,  and 
at  page  .)22  of  28  Colo.,  said:  "The  most 
ordinary   foresight  and  prudence,  it  would   . 
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seem  to  ua,  would  have  dictatwl  some  »uit- 
Hble  protection  at  tlic  mouth  of  the  level. 
The  moat  cautioue  man  might  lose  control 
of  a  loaded  ear  in  a  level  audi  aa  the  fourth 
level  of  this  mine,  and  there  was  a  breach 
of  the  positive  duty  of  the  company  ifi  not 
guarding  against  such  an  occurrence."  The 
car  had  escaped  from  the  employee  of  the 
lessee,  and  while  it  is  true  the  jury  found 
that  he  was  unable  to  prevent  ita  escape  by 
the  exerciae  of  ordinary  care,  the  court,  in 
holding  that  the  escape  of  the  car  was  not 
tlie  proximate  cause  of  the  injury,  cites 
with  approval  Colorado  Jlortg.  k  Invest. 
Co.  V.  Reea,  21  Colo.  433.  42  Pac.  42,  and 
also  Milwaukee  &  St.  P.  R.  Co.  v.  Kellogg, 
H4  U.  S.  46n,  24  I*  ed.  258,  which  we  think 
support  our  conclusion  concerning  the 
proximate   cause  of   the   injury. 

This  question  was  again  under  considera- 
tion in  Tanner  v.  Harper,  32  Colo.  156,  75 
Pac.  404,  where  it  was  alleged  that  tlie  in- 
jury was  caused  by  defendants'  negligence  in 
the  manner  of  operating  their  mine  and  the 
defective  condition  of  its  appliances.  It  was 
shown  that  the  injury  was  oceasioiicd  by 
the  negligent  act  of  a  eoemployec,  coupled 
with  a  defective  condition  of  certain  ap- 
pliances, concerning  which  question,  at  page 
163  of  32  Colo.,  the  court  says:  "The  jury 
liaving  necesBarily  determined  that  the  de- 
fendants were  negligent,  and  that  plaintiff 
was  not  guilty  of  contributory  negligence, 
the  question  of  the  negligence  of  the  tram- 
mer is  practically  eliminated.  In  the  order 
of  events  the  injury  was  caused  by  the 
grossly  culpable  negligence  of  the  trammer, 
but  if  the  defendants  had  taken  the  proper 
precautions  to  keep  the  truck  from  falling 
into  the  shaft  in  the  circumstances  it  did, 
the  injury  would  not  have  happened;  so 
that  the  sole  cause  of  the  plaintiff's  injury 
was  not  the  negligence  of  the  trammer  in 
handling  the  car,  but  the  result  of  the  con- 
current negligence  of  the  defendants  in  fail- 
ing to  esercise  a  reaaonahle  degree  of  care 
to  prevent  the  car  from  being  precipitated 
into  the  shaft  when  left  standing  upon  the 
track.  When  the  injury  of  an  employee  by 
a  coemplojee  would  not  have  happened  ex- 
cept for  the  negligence  of  the  common  em- 
ployer, the  latter  is  responsible  for  the  in- 
jury. Cone  T.  Delaware,  L.  4  W.  B.  Co,  31 
N.  Y.  206,  37  Am.  Rep,  491;  Sherman  v, 
Menominee  Biver  Lumber  Co.  72  Wis.  122, 
1  L.R,A.  173,  39  N.  W.  365;  Denver  4  H. 
G,  E.  Co.  V.  Sipes,  20  Colo.  17,  55  Pac.  10fl3, 
6  Am.  Keg,  Rep.  305;  Grand  Trunk  R.  Co. 
V.  Cummingg,  106  V.  S.  700,  27  L.ed,  206, 
1  Sup.  Ct.  Rep,  493;  Shearm.  ft  Redf.  Neg. 
i  10;  quoted  with  approval  in  Colorado 
Mortg,  A  Invest  Co.  v.  Rees,  21  Colo.  435, 
42  Pac.   42." 

Our  court  of  appeals  has  had 
L.II.A.1915B. 


consider  this  question.  In  Denver  v.  John- 
son, 8  Colo,  App.  384,  46  Pac.  021,  it  waa 
held,  as  stated  in  the  syllabus:  "Where  sev- 
eral concurring  acts  or  conditions  of  things 
— one  of  them,  the  wrongful  act  or  omis- 
sion of  the  defendant — produce  the  injury, 
and  it  would  not  have  been  produced  but 
for  sucii  wrongful  act  or  omission,  such  act 
or  omission  is  the  proximate  cause  of  the 
injury,  if  the  injury  be  one  which  might' 
reasonably  be  anticipated  as  a  natural  con- 
sequence of  the  act  or  omission," 

It  is  claimed  that,  assuming  the  eleva- 
tor was  out  of  repair,  and  that  the  accident 
would  not  have  happened  except  for  such 
conditions,  that  was  not  such  an  accident  as 
reasonably  might  have  been  foreseen  or  an- 
ticipated; that  though  the  cage  did  creep 
when  left  alone  after  being  properly  stopped, 
and  that  no  arrangements  were  made  for 
lighting  it,  the  landlord  was  not  bound  to 
anticipate  that  the  tenant  would  not  keep  a 
pilot  in  it  when  being  used,  but  that  it  had 
the  right  to  assume  that  he  would,  for  which 
reason  it  cannot  be  held.  In  commenting 
upon  this  question  in  the  Rees  Case,  at  page 
445  of  21  Colo,,  the  court  quotes  with  ap- 
proval the  following:  "The  act  of  a  third 
person,  intervening  and  contributing  a  con- 
dition necessary  to  the  injurious  effect  of 
the  original  negligence,  will  not  excuse  the 
flrst  wrongdoer,  if  such  act  ought  to  have 
been  foreseen.  The  original  negligence  stilt 
remains  a  culpable  and  direct  cause  of  the 
injury.  The  test  is  to  be  found  in  the  prob- 
able injurious  consequences  which  were  to 
be  anticipated,  not  in  the  number  of  subse- 
quent   events    and    agencies    which    might 

In  Lane  v.  Atlantic  Works,  11  Mass.  136, 

from  which  the  foregoing  quotation  is  taken, 
it  is  also  said:  ''The  injury  must  be  the  di- 
rect result  of  the  misconduct  charged;  but 
it  will  not  be  considered  too  remote  if, 
according  to  the  usual  experience  of  man- 
kind, the  result  ought  tp  have  been  appre- 
hended. Tlie  act  of  a  third  person,  inter- 
vening and  contributing  a  condition  neces- 
sary to  the  injurious  effect  of  the  original 
negligence,  will  not  excuse  the  first  wrong- 
doer,  if  such  act  ought  to  have  been  tore- 

In  13  Cyc.  at  page  26,  in  note  54,  with 
many  authorities  cited  to  support  It,  it 
is  said:  "Where  the  effect  could  reasonably 
have  been  foreseen,  and  where,  in  the  usual 
course  of  events,  it  was  likely  to  follow 
from  the  cause,  the  person  putting  such 
cause  in  motion  will  be  responsible,  even 
though  there  may  have  been  many  concur- 
ring events  or  agencies  between  such  cause 
and  its  con  sequences, " 

In  2t  Am.  &  Sng.  Ene.  Law,  Ed  ed,  at 
page  491,   it   is  said:   "An  ae^  o 
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m»y  jet  be  □irglij^t.'nt  anil  of  a  nature  to 
charge  a  defendant  with  lial>ilit}',  ftltliou^ 
no  injuries  would  have  l>eeu  suataJned  but 
for  aonie  intervening  caiiae,  if  the  occur- 
rence of  the  latttr  might  have  been  antici- 

lij-  tlLese  declttrations  we  do  not  under- 
stand it  is  rauant  that  the  particular  acci- 
dent dliould  liave  been  anticipated  or  fore- 
seen, or  tbat  it  should  be  anticipated  that 
an  accident  should  occur  in  this  particular 
manner,  but  when  applied  to 'the  facti  of 
this  case  the  rule  is  that,  if  it  was  to  be 
expected,  or  could  rcHaouabiy  have  been  fore- 
lieeu  by  a  person  of  ordinary  foresight  and 
prudence  that,  in  the  operation  of  a  paS' 
eenger  elevator  in  the  condition  which  the 
plaintiff's  witness ea  say  this  one  was,  it 
would  he  the  cause  of  an  accident,  the  lia- 
bility ie  then  established  so  far  as  this 
phase  of  the  matter  is  concerned.  As  said 
by  this  court  in  Clifford  v.  Denver,  S.  P. 
i"  P.  R.  Co.  0  Colo,  at  page  339,  12  Pac. 
221;  "The  principle  above  stated  does  not 
det'iarc   that   the   damage   or    injuL^   must 


tia 


(ulted, 


L   tha 


u^t  ha' 


been  anticipated,  in  tlie  particular  case 
der  consideration.  On  tiic  contrary,  it  has 
bi'en  well  said  'that  the  conseijuences  of 
n^ligence  are  a  J  most  invariably  surprises.' 
The  expression  'reasouahle  expectation,'  fre- 
quently used  in  this  connection,  is  said  to 
mean  'an  expectation  that  Bome  auch  dia- 
ustcr  as  that  under  investigation  will  occur 
on  the  long  run  from  a  series  of  such  neg- 
ligences ns  those  with  which  the  defendant 
is  charged."  Whart.  XeR.  g§  T7,  78,  and  caaes 
cited."  This  language  is  applicable  here. 
This  particular  accident  was  unquestionably 
a  surprise.  Most  accidents  usuallj  are. 
We  do  not  think  the  appellont  had  the 
right  to  turn  this  elevator  over  in  such  a 
defective  condition,  as  disclosed  by  the 
plaintilT'a  witnesses,  under  the  assumption 
that  in  its  then  condition  it  would  be  man- 
aged in  such  a  manner  aa  to  prevent  all  acci- 
dents. 'Tis  true,  it  could  have  been  kept 
closed  and  not  used  at  all.  This  would 
have  avoided  the  probability  of  any  acci- 
dent, but  it  was  understood  it  would  he 
used  as  a  passenger  elevator  for  the  hotel, 
t'nder  such  circumstances  it  is  beyond  the 
limits  of  common  understanding  to  believe 
that  the  door  vrhere  the  cage  is  tlien  sta- 
tioned will,  at  all  times,  be  closed  when  the 
elevator  pilot  is  not  standing  .within  the 
cage,  but  the  contrary  ought  to  have  been 
loreaeen  and  anticipated  by  any  person  of 
ordinary  foresight  and  prudence.  Such  a 
condition  is  certainly  not  beyond  reasonable 
expectation F.  It  was  unquestionably  not  a 
circumstance  of  an  extraordinary  nature, 
but  was  one  which  reaaonahly  ought  to  have 
been  foreseen  and  anticipated. 
L.R.A.1S1.1B.  1 


It  is  cluimed  thatthe  evidence  did  not  ex- 
clude the  possibility  of  the  car  being  out 
of  place  from  causes  other  than  the  one 
alleged;  also  that  the  evidence  discloses 
that  there  were  causes  which  might  have 
caused  tlie  elevator  to  creep  other  than  its 
being  out  of  repair.  The  appellant  was 
given  full  opportunity  to  preaent  thia  line 
of  testimony  to  the  jury.  They  mode  their 
Rtidinga  under  instructions  concerolng  which 
no  complaint  has  been  made.  There  is  evi- 
dence to  support  them;  under  auch  circum- 
stacces  it  is  not  the  province  of  tbia  court 
to  disturb  the  verdict  of  tite  jur}'. 

Perceiving  no  prejudicial  error,  the  judg- 
ment is  alhrmed. 

Mlisscr,  (h.  J.,  and  Gubbcrt,  J.,  concur. 

A  petition  for  rehearing  having  been  tile<l. 
the  following  response  was  handed  down  on 
December  1,  1913: 

Counsel  earncEtly  contend  that  there  is 
absolutely  uo  evidence  to  sustain  the  eon- 
tcution  that  the  elevator  was  out  of  repair 
and  in  an  unsafe  condition  at  the  time  of 
the  execution  of  the  lease;  that  the  jury, 
the  trial  judge,  and  this  court  are  all 
wrong  in  assuming  that  there  is  an  iota 
of  testimony  to  thus  show.  For  this  reason 
we  have  re-read  the  evidence  in  order  to 
aEcertain  if  there  is  an  entire  lack  of  com- 
petent testimony  upon  this  subject.  The 
lease  was  for  the  term  of  one  year,  eoni- 
nieneing  November  1,  1907.  The  accident 
occurred  June  27,  IflOd.  The  trial  was  in 
November,  lflO!(,  The  witness  Frank  A. 
I^inton  testified,  in  substance,  that  he  bad 
been  a  resident  of  Denver  for  about  eight 
years;  that  he  worked  in  this  hotel  about 
six  years;  that  he  worked  there  during  the 
years  1007  and  1B08,  and  had  occasion  to 
oLifierve tlie  action  of  tiiiu  elevator;  that  dur- 
ing tliis  period  it  would  creep  up  and  down 
just  according  to  the  way  you  would  pull 
on  the  cable;  that  the  air  would  get  out; 
that  it  would  move  one  way  or  the  other 
without  anybody  being  there;  that  it  did 
this  in  1007  and  11)08;  that  he  could  not  give 
the  exact  dates,  but  that  it  never  worked 
properly  at  all  times  the  whole  time  he 
was  there:  that  sometimes  it  would  stand 
right  on  the  level  of  the  floor,  and  then 
again  it  would  creep  up;  that  when  he 
worked  at  the  desk  he  had  occasion  to  sec 
it  creepin,l>.  sometimes  once  or  twice  through 
the  day:  that  the  elevator  was  out  of  order 
while  he  worked  there  at  different  times 
off  and  on;  that  during  all  of  the  year  1U07 
it  was  in  the  condition  above  describeil ; 
that  they  packed  it  once,  but  the  packing 
did  not  fit  right,  and  it  got  out  of  order: 
that  be  did  not  know  the  exact  date  it  was 
packed,   but    it    was    after     this     accident, 
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poasiblj  three  or  four  weeks;  that  the  ele- 
vator waa  back  about  30  feet  from  the  front 
of  the  building  and  back  of  the  office;  thai 
tJiere  wae  a  wire  mesh  or  netting  on  the 
■outgide  of  the  elevator;  that  there  waa  a 
wooden  porch  in  front  of  the  building,  on 
«ccount  ot  which,  at  about  4  o'clock  in  the 
afternoon  and  thereafter,  it  was  bo  dark 
you  could  not  read  a  paper  in  the  elevator; 
that  there  was  no  provision  for  connection 
flf  the  electric  light  in  the  elevator  cage. 

01^  ■NeUon  testified,  in  substance,  that 
he  had  been  an  employee  in  this  hotel  s 
September,  1894;  that  he  was  still  there 
at  the  time  of  the  trial,  and  was  there  dur- 
ing 1007  and  1908;  that  during  this  period 
he  waa  familiar  with  this  elevator;  that 
he  ran  it  aametimcs;  that  it  had  crept  more 
or  lets  Binoe  he  came  to  the  hotel;  that  he 
notioed  it  more  in  the  last  four  or  live 
years;  that  when  he  pulled  it  to  a  stop  and 
went  away  it  would  creep  quite  often;  that 
two  or  three  times  a  day  when  the  boy  left 
the  elevator  he  had  seen  it  up  even  with  the 
floor,  flometimcs  6  inches  or  a  foot  more, 
sometimes  up  to  his  head,  and  that  he  had 
seen  it  up  to  the  second  floor;  that  he  did 
not  know  of  any  particular  change  during 
the  period  he  was  there;  that  he  came  near 
having  an  accident  with  it;  that  when  he 
pulled  it  (the  elevator)  to  a  stop  and  went 
away  it  would  creep,  but  if  he  stood  there 
and  l>alaiiced  it  and  saw  that  it  stood  still 
it  would  not  creep  very  much;  that  he  could 
not  swear  that  it  would  not  creep,  but  that 
he  could  swear  that  it  did  creep;  that  there 
was  no  liglit  in  the  elevator. 

Dan  Dougherty  teatiliod  tliat  he  was  a 
experienced  elevator  operator;  that  he  wa 
the  elevator  pilot  when  the  accident  oi 
curred;  that  it  waa  an  old  hydraulic  eh 
vator;  that  at  tlie  time  of  the  accident  i 
«-as  BO  dark  he  could  not  read  the  addret 
on  a  letter  or  package  on  the  ioside  of  the 
cHge;  that  the  elevator  could  not  be  de- 
pended upon;  that  it  was  in  aueh  a  condi- 
tion that  he  never  knew  at  any  time  when 
he  left  it  whether  it  ^vas  going  to  stand 
without  creeping  or  not;  that  when  he  set 
it  in  the  way  it  would  lie  supposed  to  stand 
to  stop,  it  would  hold  it  in  place  as  lie  went 
away;  that  lots  of  times  he  would  go  back 
and  the  elevator  would  be  halfway  up  to 
the  other  floor;  that  he  would  set  it,  and  it 
would  probably  stand  for  a  few  minutes: 
that  sometimes  it  would  atop  after  it  had 
crept  a  few  feet;  that  it  was  never  the 
same;  that  you  could  not  tell  by  the  place 
in  which  you  put  the  cable  in  advance 
whether  it  waa  going  to  move  or  not;  that 
when  he  adjusted  the  cable  to  the  ■ 
best  of  hia  experience  It  would  creep;  thot 
L.RA.lfllsn. 


just  before  the  aecideot,  before  leaving  the 
elevator,  he  fixed  it  so  that  it  was  standing 
for  the  time  being;  that  when  he  then  left 
he  did  not  touch  the  ropes;  that  when  he 
returned,  which  waa  in  a  minute  or  a 
minute  and  a  half,  the  bottom  of  the  ele- 
vator was  near  the  second  floor. 

Jesse  C.  Brockway,  a  witness  upon  be- 
half of  the  defendant,  teatilied  that  he  was 
the  engineer  in  charge  of  the  engines  in  this 
building,  and  likewise  hod  supervision  over 
the  elevator;  that  he  was  there  on  the  Ist 
of  November,  1S07,  and  continued  up  to  and 
after  the  27th  day  of  June,  1908.  In  cross- 
examination  he  testifled  that  the  last  time 
it  was  packed  waa  in  January,  ISOS;  that 
he  thought  that  it  had  not  been  packed  be- 
fore that  for  something  in  the  neighborhood 
of  three  years,  and  then  it  was  paeked  by 
Nock  and  (iarside,  the  manufacturers  of  the 
elevator;  that  he,  the  witness,  had  not 
packed  it  since  the  time  Nock  and  Garside 
packed  it  in  the  first  place. 

G.  S.  Teara,  an  engineer  with  eleven 
years'  experience  in  the  handling  ot  eleva- 
tors, teatified  that  if  the  eups  on  the  valve 
leaked  or  were  worn  out  the  water  would 
pass  and  cause  the  car  to  creep;  that  the 
piston  in  a  cylinder  proper  is  packed  with 
square  hydraulic  or  flat  packing:  if  that 
is  leaking  the  ear  will  creep,  hut  that 
if  both  the  conditions  above  referred  to  are 
perfect  in  the  piston  and  the  valve,  a  cage 
will  not  creep;  tiint  the  more  the  valve  is 
out  of  repair  or  the  piston  out  ot  repair  it 
will  accelerate  tliu  quickness  with  which  a 
car  will  creep;  that  when  the  machinery 
is  out  of  repair,  if  the  pilot  will  drop  down 
below  and  work  up  a  little,  sometimes  he 
will  get  it  stationed  so  that  puts  it  in  the 
reverse,  aa  you  might  say ;  that  it  will  then 
balance  on  the  leaking,  but  that  thia  can- 
not be  depended  upon;  but  that  if  the  pieton 
and  the  valve  are  in  perfect  condition  and 
not  leaking,  if  a  car  is  brought  to  a  stand- 
still BO  that  it  is  perfectly  motionless,  it 
will  not  start  of  its  o"n  volition. 

Martin  H.  Collin,  another  experienced 
engineer,  gave  similar  testimony. 

It  is  not  the  province  of  this  court  to 
supersede  the  functions  of  the  jury.  From 
tlie  foregoiug  synopsis  of  the  testimony  of 
these  witncBseB  it  is  self-evident  that  there 
is  competent  testimony  upon  which  the  jury 
might  be  justified  in  flnding,  as  they  did, 
that  tliis  elevator  was  out  of  lepair  at  the 
time  of  the  execution  of  the  lease  upon  No- 
vember 1,  190T,  and  at  that  time  was  un- 
safe for  use  for  the  purposes  intended. 
Whether  these  witnesseB  are  to  be  believed 
was  for  the  jury  to  determine. 

The  petition  for  rehearing  is  denied. 
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,  ojxnia  the  door  and  falla  dowa  the 
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■(218  Ma«s.  50,  105  N.  E.  454.) 

Ijindlord  and  tenant  —  etalrwity  rroiii 
lenHnl'M  landing  —  dlltj'  to  protect. 

A  landlord  who  retains  oontrol  of  an  iia- 
lighted  liaok  atairway  leading  fi'om  a 
itecond- story  lauding  vvliich  furniflhes  av- 
i-FSB  to  portions  of  the  building  rented  to 
lOnants  is  not  bound  to  keep  tlie  door  lead- 
ing thereto  locked  to  avoid  liabilitj  for 
iujurj  to  one  who,  ufling  the  landing  for  the 
purpose   of    transacting   buHineiu   with   the 


(Maj  22,   1914.) 

REPORT  by  the  Superior  Court  for  Eosex 
County  for  t]>e  opinion  of  the  Supreme 
Judicial  Court  of  actions  brought  to  re- 
cover damages  for  injuries  to  the  female 
plaintiff  by  falling  down  a  stairway  in  de- 
fendant's building  and  for  tlie  recovery  of 
conaequential  damages  on  account  of  the 
iiijuricB  sustained  by  her  which  resulted 
in  verdicts  for  plaintiSs.  Judgment  for 
defendant. 

The  facts  are  stated  in  the  opinion. 

Mr.  T.  S.   Ilerllhy  for  plaintiffs. 

Measrs.  l>lrkM>n  A  Knowlex,  for  defend- 

I'taintifT  was  not   in   the  exercise  of  due 
(iaffncy  v.  Brown,   1.^0  Mhbs,  479,  23   X. 


yote.  —  I,labllUi/  of  fexBor  for  per^wiutl 
Injuries  rrcelvetl  from  a  dcfei-t  fii 
prtmlxeti  leatted  for  public  ni>e,  irhere 
the  defpct  iMia  In  a  portion  of  ihc 
premises    intended    only    for   prlrat<i 


Ab  to  the  liability  of  an  owner  of  prem- 
ises leased  for  some  public  use  i<uch  as  a 
hotel,  store,  wharf,  pier,  etc.,  fur  injuries 
occasioned  third  porsonii  from  defects  there- 
in, there  is  a  distinction  between  injuries 
caused  by  defects  in  tliat  portion  of  the 
premises  used  and  inteudcd  to  be  used  by 
the  public  generally  and  other  portions  of 
the  premises  intended  for  private  usi'.  The 
qtiestion  as  to  the  liability  of  the  lessor 
of  premises  of  this  characti;'  for  injuries 
caused  third  persons  by  defects  in  that 
partion  of  the  premises  intended  for  the 
use  of  the  public  generally  is  discussed  in 
a  note  to  Colorado  Mortg.  &,  Invest.  Co. 
T,  Giacomitii.  ante.  304.  Thin  note  is  limited 
to  the  question  as  to  the  liabiiity  of  the 
lessor  of  [ircmises  of  tliis  character  for 
injuries  occasioned  third  persons  from  de- 
fects in  tlie  premises  not  intended  for  the 
use  of  the  public  generally. 

A  question  somewhat  similar  to  that  un- 
der consideration  is  raised  in  Kdu'ards  v. 
New  York  1l  H.  R.  Co.  B8  N.  Y.  245,  50 
Am.  Rep.  65!),  holding;  that  if  a  tenant  puts 
property  intended  (or  a  ceVtain  public  use, 
to  an  entirely  different  use,  and  it  is  struc- 
turally weak  for  tlie  une  to  which  it  in  tlius 
put,  members  of  the  public  injured  by  rea- 
son of  this  weakness  cannot  hold  the  owner 
liable  for  the  damaf^s  thereby  occasioned 
tbem.  In  this  case  the  lessee  of  a  huilding 
put  the  gallery  therein  to  a  u.se  difTerent 
from  that  intended  by  flio  jwner,  thereby 
placing  upon  it  a  much  Rrcdter  strain  than 
it  ever  was  intended  to  withstand,  and  it 
fell. 

Reverting  to  the  question  of  liability  tor 
personal  injuries  from  defects  in  that  por- 
tion of  premises,  leased  for  a  public  pur- 
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I  pose,  not  intended  for  use  hy  the  public 
generally,  it  may  be  said  that  the  sanu' 
duty  is  not  imposed  upon  the  owner  of 
premises  leaseif  for  use  hy  the  public,  as 
to  portions  thereof  which  the  public  are 
not  cipresaly  or  impliedly  invited  to  make 
use  of,  as  it  is  to  that  part  inti^nded  for 
public  use  generally.  Thus,  while  there 
IS  an  implied  invitation  to  customers  tu 
use  the  front  stairway  and  landing,  lead- 
ing to  a  store,  and  the  owner  owes  the  cus- 
tomer the  duty  of  exercising  reasonable 
care  to  provide  safe  and  reasonable  ap- 
proaches thereto,  where  there  is  no  evidence 
which  would  warrant  a  finding  that  there 
is  an  invitation  to  open  or  pass  through  a 
door  leading  down  a  rear  stairway,  the 
owner  owes  a  customer  no  duty  to  keep  the 
door  leading  down  such  stairway  lockcil: 
and  the  customer  has  no  right  to  assume 
that,  AS  the  door  was  not  locked,  it  nm 
intended  that  customers  might  use  it  as  a 
means  of  ingress  to  or  egress  from  the 
premises.     Moko.vu  v.  Spocfobd. 

To  the  same  effect  is  Bender  v.  Webber, 
250  Mo.  551,  4«  L.R.A.lN.S.)  1211,  157  S. 
W.  570,  hoMing  the  owner  of  property  the 
lower  floor  and  basement  of  which  was 
occupied  for  a  retail  store  not  liable  to  a 
customer  for  injuries  occasioned  by  falling 
from  an  unguarded  stairway  in  the  rear 
of  the  building,  not  intended  to  be  used  as 
an  entrance  or  exit  by  customers. 

And  a  person  enterinf;  the  hall  way  of  a 
business  block  to  transact  business  with  a 
tenant  in  an  upper  stoi^-.  who  finds  a  broad, 
well-lighted  stairway  leading  to  tlie  floor 
above,  and  there  is  nothing  to  indicate  the 
existence  of  nnother  stairway  or  of  an 
elevator,  cannot  hold  the  lessor  liable  for 
injuries  received  by  going  to  the  back 
part  of  a  dimly  lighted  hallway,  and 
through  a  partlv  opened  door  opening  into 
an  elevator  shaft,  down  which  he  fell,  since 
the  lessor  owed  to  the  injured  person  no 
other  duty  than  that  atTorded  by  the  open 
stairway  as  a  plain  and  safe  access  to  the  , 
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E.  233;  McCarvell  v.  Sa«ver,  173  Maes. 
fl-10,  73  Ain.  St.  Rep.  318,  "ai  X.  E.  259; 
Cowen  V.  Kirby,  ISO  Maaa.  .104,  02  N,  E. 
ms,  11  Am.  Xeg.  Rep.  261;  Piper  v.  New 
York  C.  &  H.  R.  R.  Co.  158  K.  Y.  224, 
41  L.R.A.  724.  no  N.  E.  831,  4  Am.  Neg. 
Rep,  .331;  ToomeT  v.  London,  B.  &,  S.  C. 
H.  Co.  3  C.  B,  X.  S.  110,  27  L.  J.  C.  P. 
X.  S.  39,  6  Week.  Ryp.  44;  Daley  v.  Kiiia- 
nian,  1S2  Mass.  30(i,  tjo  N.  E.  385,  13  Am. 
Nfg.  Rep.  95;  Campbell  v.  Ablwtt,  176 
Mass.  240,  57  N.  E.  402. 

Ihe  eonitriieticw  of  the  premises  was 
usual,  or,  if  unusual,  not  to  such  an  extent 
that  the  defendant  would  be  negligent  in 
maintaining  the  premises  ae  thev  were. 

HuQuewell  v.  Haskell,  174  Maee.  557,  55 
N,  E.  320,  7  Am.  Neg.  Rep.  53. 

Crosby,  J.,  delivered  the  opinion  of  the 

Tlie  female  plaintiff,  whom  we  shall  re- 
fer to  fts  the  plaintiff,  brings  this  action 
to  recoier  damages  for  injuries  received  by 
falling  down  a  flight  of  etairs  in  a  building 
owned  by  the  defendant.  The  action 
brought  1^  Daniel  Morong,  husband  of  the 
flrst-named  plaintiff,  is  to  recover  for  con- 
sequential damages  on   account  of   injuries 

upper  floors.  Rohrbaeher  v.  Gillig,  203 
X.  Y.  413,  flO  N.  E.  733. 

Wliere  the  owner  of  a  building  leased 
for  use  as  a  public  theater  did  not  intend 
a  door  leading  into  spai'e  should  be  held 
out  to  the  public  as  a  safe  means  of  exit, 
the  fact  that  the  door  waa  marlicd  "exit" 
nud  the  lessee  placed  a  red  light  over  it  to 
denote  that  it  was  an  e^it  does  not  render 
the  owner  liable  to  a  patron  injured  while 
attempting  to  leave  the  theater  by  means 
of  this  door;  the  owner  not  being  in  pos- 
session of  the  premises,  and  it  being 
through  no  fault  or  neglect  of  his  that  the 
door  was  unlocked.  McCnin  v.  Majestic 
BIdg.  Co,  120  r.a.  300.  45  So-  238  For 
other  cases  passing  upon  the  question  of 
liability  of  the  lessor  of  a  building  in- 
tended for  public  use  to  a  person  injured 
while  attempting  to  use,  as  an  e.tit,  a  door 
opening  into  space,  see  following  cases  an- 
alyzed in  the  note  to  Colorado  Mortg.  A 
Invest  Co,  v.  Giacomini.  ante,  304;  Manning 
V.  Sherman,  110  Me.  332.  40  L.R.A.(N.S.) 
136,  80  Atl,  245;  Texas  Loan  Agency  v. 
Fleming,  92  Tex.  458,  44  L.R.A.  279.  49 
S.  W.  1030,  a  Am.  Neg.  Rep.  214;  De  Graf- 
fended  v.  Wallace,  2  Ind.  Terr.  657,  53  S, 
W.  452. 

In  Mistier  v.  O'Grady,  132  Mass.  139, 
it  is  held  that  the  owner  of  two  houses 
leased  to  different  tenants,  one  of  whom 
operated  in  hia  house  a  boot  and  shoe  re- 
pair shop,  is  not  liable  to  a  third  person 
injured  while  attempting  to  reach  this  re- 
pair shop  to  haTe  some  repairing  done, 
where  the  shop  was  located  in  the  house  in 
tiie  rear  of  the  other  house,  the  injury  be- 
1..R.A.1B15B. 


etistained  by  her.  Tltese  cases  are  before  ua 
upon  the  report  of  the  presiding  judge  of 
the  superior  court,  after  a  verdict  for  each 
plaintiff. 

Tlie  undisputed  evidence  shows  that  the 
plaintiff,  on  November  11,  1909,  at  about 
8;30  o'clock  in  the  evening,  ascended  a 
flight  of  stairs  to  visit  the  store  of  one 
Gilchrist,  a  milliner,  which  was  on  the 
second  floor  of  the  defendant's  building; 
that  there  waa  a  hallway  or  hmdiog  on  the 
second  floor,  with  two  doors  leading  into 
the  Gilchrist  store,  and  a  third  door  lead- 
ing from  this  landing  clown  to  the  rear 
of  the  first  floor.  There  was  no  lock  on 
this  door,  which  was  at  the  top  of  the  back 
stairway.  The  landing  is  about  S  feet 
square  and  waa  lighted.  The  rear  stair- 
way was  not  lighted,  and  tliere  were  no 
means  of  lighting  it.  The  tenant  Gilchrist 
occupied  the  whole  of  the  second  floor  of 
the  building,  and  "the  plaintiff  was  familiar 
with  the  piemiscb,  and  bad  visited  the 
store  of  said  Gilchrist  on  the  second  floor 
on  a  number  of  occasions  and  had  been 
there  earlier  that  day.  She  had,  however, 
never  been  on  any  portion  of  the  premises 
except  the  premises  of  said  Gilchrist,  and 
the  front  stairs  and  landing  at  the  top  of 

ing  caused  by  the  injured  person  falling 
Into  a  ditch  recently  dug  by  the  owner,  but 
which  .was  a  distance  of  about  17  feet  from 
the  passageway  by  which  the  rear  bouse  was 
reached.  The  court  said  that  this  diteh, 
so  far  from  the  passageway  intended  by  the 
owner  to  be  used,  did  not  render  the  pas- 
sageway unsafe. 

Where  a  penthouse  connected  with  a  hotel 
was  not  designated  and  did  not  purport  to 
be  for  the  use  of  guests  or  persons  lawfully 
on  the  premises,  and  it  was  not  in  a  danger- 
ous condition  when  the  premises  were  let, 
an  employee  of  a  contractor  with  the  lessee 
to  make  some  repairs,  who  falls  down  an 
elevator  shaft  in  the  penthouse  while  work- 
ing on  the  premises,  cannot  recover  from 
the  lessor  for  the  injuriea  received,  Dickie 
v.  Davis,  217  Mass.  25,   104  N.  E.  587. 

Un  the  same  ground  it  has  been  held  that 
an  employee  of  a  tenant  occupying  a  portion 
of  an  upper  floor  of  a  block  leased  for  busi- 
ness purposes  to  different  tenants  cannot 
recover  for  injuries  received  from  a  defect 
in  the  cellar  while  dumping  refuse  there- 
in, where  it  was  not  shown  that  any  of  the 
tenants  were  using. the  cellar  as  of  right, 
as  appurtenant  to  their  respective  lease- 
holds,  or  that  such  use  in  any  n-ay  inured 
to  the  benefit  of  the  lessor.  The  latter'a 
mere  active  acquiescence  in  the  use  of  the 
cellar  by  the  different  tenants  involved  no 
liability  on  his  part,  but  merely  relieved 
the  users  of  liability  as  trespassers,  and 
the  owner  waa  under  no  obligation  to  them 
except  to  abstain  from  acts  wilfully  ia- 
jurioUB.  Saunders  v.  Smith  Realty  Co.  84 
N.  J.  L.  270,  80  Ati.  404.  A.  0.  8. 
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BJiIi:,  and  1  \ 


Bkid   aUirs   leading   to   the   apartments   of 
said    Gilclirist."      Tlie    defendant    retained 
poBaeBsion    of   tile    baek    atairwi 
pearL'<l   that    the   plaintiR   liad   visited    the 
More   in   the   afternoon   of   the  day   of   the 
accident,   and   was   told   by   !Mi-h.   Gilchrist 
tliat  tlie   Utter   would  »Fe   her    (the   pla' 
tilT)     that    evening     in     her     {ailchi'ist's) 
kitchen,   aa   the   store   would   nut   bi^   open. 
The  plaintiir  testified  that  when  she  reached 
the  landing  she  tried  Mrs.  Gileli rial's  door 
and    found    it    was    lociced,    ''and    tli 
turned   round   and   there   was   a   dooi*   that 
went  opposite    to   the   dooj'   where   you 
down  onto  the  street  and   I  opened   it. 
ijaid,  'I  giipf!B  this  in  the  door,'  opened  it  ■ 
it  swung  over  tiie  tjtaira.     .    ,    .    1  niadi 
step  forward.  Tlieri:  uaa  not  a 

landing  on  the  other  aiili:,  and  1  went  head 
Urst  down  the  stairs 

While  there  was 
from  the  defendant 
premises  to  the  plaintiff  to  us< 
Btnirway  and  landing  leading  i 
ehrist  store,  and  the  defendant 
the  duty  of  exereiaing  reasonable  care  to 
provide  safe  and  suitable  approaches  there- 
to, we  are  of  opinion  that  there  in  no  evi- 
dence whieh  would  warrant  a  finding  that 
there  was  any  invitation  from  the  defend- 
ant to  the  plaintifi'  to  open  or  pass  through 
the  door  leading 
and  that  the  defendant  owed  her  [lo  duty 
to  keep  the  door  locked.  It  could 
found  that  she  had  a  right  to  assi 
the  door  was  not  loeked,  that  it  i 
tended  that  she  might  use  it  as  a  means  of 
ingreaa  to  or  egreaa  from  the  preniiap? 
eordinjjly  we  are  of  opinion  that  th 
no  evidence  of  negligence  of  the  defendant. 
It  follows  that,  in  accordance  with 
terms  of  the  report,  judgment  should  be 
tered  for  the  defendant  in  each  case. 

So  ordered. 


■  of  th 
:!  the  front 
to  the   Gil- 


prosecution  by  a  judge  aitting  without  a 
jury  will  not  be  set  aside,  because,  in  order 
to  relieve  the  state  of  the  imputation  of 
negligence,  the  prosecuting  officer  la  per- 
mitted to  show  that  witnesses  had  been 
brought  in  other  cases  from  the  home  in 
■notlier  state  of  the  principal  witness  for 
the  state  in  order  to  sustain  his  general 
reputation  in  the  community  in  which  he 
Iive<l  for  veracity;  no  elTor't  having  been 
made  to  show  what  such  witneaaes  would 
have  testified  to  if  they  had  been  held  for 
the  eaae  on  trial  and  put  on  the  stand, 
and  there  heing  nothing  to  warrant  the  be- 
lief that  the  trial  judge  indulged  in  any 
assumptions  in  that  respect. 
Wllneii»<  —  veracity  —  neighbor!!. 

'2.  Though  ordinarily  one  who  lives  in  the 
aomc  community  with  another  may  be  in  a 
better  position  to  know  the  general  reputa- 
tion for  veracity  of  such  other  in  such  com- 
munity, it  docs  not  follow  that  one  not  liv- 
ing in  such  community  may  not  he  better 
informed  than  many  of  those  who  live  there. 
The  qualification  of  the  witness  depends  not 
upon  his  place  of  residence,  but  upon  the 
means  and  extent  of  his  information, 
fntoxirating  liquor  —  sale  lo  flenler  In 

drj-  («rrlt«iry  —  clinractpr. 

3.  Where  a  p^son  aasimiing  to  do  busi- 
ness as  a  wholeaale  liyuor  dealer  in  a  pro- 
hibition parish  bcIIb  to  another  who  as- 
sumes to  be  doing  a  retail  liquor  buainet^a 
in  such  pariah,  the  transaction  is  a  sale  at 
retail,  and  subjects  the  wJiolesaler  to  the 
penally  for  selling  at  retail  without  having 
previously  obtained  a  license;  there  being 
no  such  thing,  within  the  meaning  of  the 
law,  a^  a  dealer  for  resale  in  a  parish  where 
the  sale  of  liquor  at  retail  is  prohibited. 
Stiitu(p  —  form  —  vulidlt]-. 

4.  Act  No.  ^1  of  IDOt!  ia  not  obnoxioua  to 
ai'tiele  31  of  the  Constitution  as  having  two 
objects  or  as  failing  to  evprefca  its  object  in 
its  title,  nor  is  it  obnoxious  to  article  32  of 
the  Constitution  as  attempting  to  amend 
■"■l   re-enact  laws  and  ordinances  without 

acting  and  publiahing  them  at  1en;;th. 
a  piece  of  independent  legislation  whicli 
repeals  all   prior  legislation  with   ivhieh   it 


IiOL'ISIANA  SUPREMK  COURT. 

STATE  OF  LOUISIANA 

J.  F.  CUNNI.N'OHAM  et  al..  Appts. 

(1.30  T.H.  T4f),  5B  So.  568.) 

Appral  —  evldencp  —  con<luct  In  otiier 

Head  notes  by  Mo-moy,  J. 

Note.  —  Intoxicating  Jiqaors;  vhat 
amounts  ta  retail  sale  an  dintin- 
gaiMhed  from  icholesote. 

The  earlier  cases  upon  this  tmestion  are 
treated  in  the  note  to  Re  Metz  Bros.  Brew- 
L.R.A.1915B. 


(Breuux,  Ch.  J.,  and  Provoety,  J.,  dissent.) 
(April  22,  1»12.) 

APPEAL  by  defendants  from  a  judgment 
of  Uie  Judicial  District  Court  for  the 
Parish  of  Caddo  convicting  them  of  unlaw- 
fully selling  intoxicating  liquors.     Affirmed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Alexander  &  Wilkinson  for  ap- 
pellants. 

ing  Co.  32  L.R.A.(N.S.)  622,  wherein  «  dis- 
cussion of  the  various  rules  will  be  found. 

The  few  cases  that  have  passed  upon  the 
question  since  the  compilation  of  tliat  note 
follow. 

State  v.  Cunningham,  following  and  re- . 


LOUISIANA  SUPREME  COURT. 


Mr.  G.  A.  Gondran.  with  Mi^ssra.  Walter 
Gnloii,  Attorney  General,  and  J.  M.  Foster 
for  the  State. 

Monrue,  J.,  delivered  the  opinion  ot  tlie 

It  ivaa  charged  against  the  defendants,  J. 
F.  (^iniitnghani  und  E.  Bitters,  that  on 
Augiiat  0,  1911,  they  "unlaivfnlly  did  keep 
a  grog  and  tippling  sliop,  and  did  retail 
spirituous  and  intoxicating  liquors,  to  wit, 
beer  and  wliisfcy,  without  previously  obtain- 
ing a  license  from  tiie  police  jury  of  Caddo 
parinh  or  the  municipal  authorities  of  the 
city  of  Shreveport."  And,  ■  similar  offense 
having  been  cliarged  in  a  separate  proceed- 
ing as  committed  on  August  15,  1911,  the 
tiro  prosecutions,  involving  as  tliey  do  the 
same  iasuea  of  fact  and  law,  were  eonsoli- 
dated.  After  issue  joined  and  trial,  defend- 
ants were  convicted  and  sentenced  for  the 
one  offense  to  pay  each  a  fine  of  S-l.iO  and 
to  serve  ninety  days  on  the  public  roads, 
and  ninety  days  additional  in  default  of 
payment  of  the  fines  and  for  the  other  of- 
fense to  pay  each  a  fine  of  $100  and  coats, 
and  in  default  of  payment  ot  the  fines  to 
serve  thirty  days  on  the  public  roads. 
From  the  sentence  first  mentioned,  they 
prosecute  this  appeal  and  present  their  ease 


by  means  of  certain  bills  of  exception  which 
will  be  considered,  seriatim,  to  wit: 

Bill  Xo.  1.  That  after  defendants  had 
examined  several  witnesses  introduced  for 
the  purpose  of  impeaching  the  character 
for  veracity  of  Warren,  the  principal  wit- 
ness for  the  state,  the  state  called  Daniels, 
a  policeman,  and  S.  C.  Fullilove,  commis- 
liioner  of  public  safety,  who  were  allowed 
to  testify:  "That  the  state  had  had  sev- 
eral witnesses  aummoncd  and  brought  from 
the  former  borne  of  said  witness  Warren 
for  the  purpose  of  sustaining  his  reputa- 
tion for  truth  and  veracity,  and  had  kept 
said  witnesses  here  for  several  days  for 
said  purpose,  to  which  evidence  counsel  for 
the  defendants  objected  on  the  ground  that 
it  was  irrelevant,  and  that  it  was  not  per- 
miasibie  to  sustain  the  character  for  truth 
and  veracity  of  said  witness  Warren  by 
such  species  of  evidence.  .  .  .  And,  fur- 
ther, the  witness  Daniels,  who  testified  that 
he  had  not  lived  in  the  neighborhood  where 
said  witness  Warren  resided  for  over  ten 
years,  but  had  heard  tlic  character  and 
reputation  of  said  Warren  discusaed  bv 
peraons  from  aaid  neighborhood,  was  per- 
mitted ...  to  testify  that  the  char- 
acter of  said  Warren  for  truth  and  veracity 
was  good  in  said  neighborhood'' — to  which 


affirming  State  v.  Spence,  127  La.  336,  63 
So.  596,  which  is  set  out  in  the  earlier  note, 
adopts  a  modified  "original  package"  rule 
by  holding  that  a  wholesale  dealer  who 
sells  intoxicating  liquors,  even  though  in 
what  ia  by  statute  declared  to  be  wholeaale 
quantities,  is  a  retailer  provided  the  sate  is 
made  to  one  who  has  no  right  to  resell,  the 
deciaion  being  based  on  the  provision  in  the 
statute  that  no  persona  shall  be  deemed  to 
he  wholesalers  unless  they  sell  to  dealers 
for  resale.  The  decision  in  the  Spence  Case 
was  also  reamrnied  in  Stete  v.  I'omeranliv, 
130  La.  339,  67  So.  99*.  wherein  the  Louisi- 
ana statute  and  the  proper  construction  t<i 
be  accorded  it  are  discussed  at  length.  It 
is  of  interest  to  note,  however,  that  two 
members  of  the  court  (Breaux,  Chief  Jus- 
tice, and  Provostj,  J. )  dissented  in  the 
Pomeranky  Case,  and  that  one  of  these 
{Provosty.  .J.)  said  that  upon  further  con- 
sideration he  had  l>ecomc  convinced  that  the 
Spence  Case  was  erroneously  decided.  Id 
this  connection  he  aaid:  "The  decision  is 
founded  upon  the  first  proviso  of  g  6  of  the 
general  license  law  (act  171,  p.  3S7,  of 
189S).  reading:  'Provided,  That  no  person 
or  persons  shall  be  deemed  wholesale  dealers 
unless  he  or  they  sell  by  the  original  or  un- 
broken package  or  barrel  only;  and  provided, 
further,  lliat  no  person  or  persons  shall  be 
deemed  wholesale  dealers  unless  he  or  they 
sell  ...  to  dealers  for  resale.  Tf  they 
sell  in  less  quantities  than  original  or  un- 
broken packages  or  barrels,  they  shall  bt- 
considered  retail  dealers,  and  pay  licenses 
as  such.  .  .  .'  The  cotirt  took  the  view  ' 
L.R.A.Ifll.^B. 


that  under  this  proviso  the  wholesaler  waa 
he  who  sold  only  by  the  original  and  un- 
broken package,  and  only  to  dealers  for  re- 
sale, and  that  all  other  dealers  were  re- 
tailers. According  to  this  deciaion,  sales  of 
original  and  unbroken  packages,  barrels, 
casks,  boxes,  sacks,  hogshca^la,  and  hales, 
even  in  boat  load  or  cargo  lota,  would  he  at 
retail,  if  for  individual  use,  not  for  resale. 
This  is  not  in  accord  with  the  generally  ac- 
cepted notion  of  what  is  meant  by  selling  at 
retail.  It  adopts  as  a  criterion  for  deter- 
mining whether  a  mercantile  transaction  is 
at  wholeaale  or  at  retail,  not  the  quantity 
of  the  goods  aold,  but  the  character  of  the 
purchaaer,  or  the  use  to  which  the  goodt 
are  to  be  put.  Tlie  legislature  can  hardly 
have  intended  to  express  that  idea,  and 
that  it  did  not  so  intend  appears  from  the 
second  sentence  of  the  said  proviso,  reading: 
■If  thev  sell  in  less  quantities  than  the 
original  and  unbroken  packages  or  barrels, 
they  shall  be  considered  retail  dealers,  and 
pay  licenses  as  such,' — showing  clearly  that 
the  criterion  intended  to  be  adopted  was 
the  usual  one  of  the  quantity  of  the  mer- 
chandise sold.  If  the  wholesaler  can  only 
sell  to  dealers  for  resale,  who  is  to  sell  by 
the  original,  unbroken  package  to  the  ordi- 
nary person  buying  for  his  own  use!  Cer- 
tainly not  the  retailer,  for  the  statute 
e:tpress1y  restricts  him  to  selling  in  less 
quantities  than  the  original  and  unbroken 
package.  The  said  proviso  does  not  say 
that  the  wholesaler  is  not  to  he  deemed 
such  unleas  he  sells  only  to  dealers  for 
resale.      It  does    say    that    he    )■    not    to 
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ruling  defendants  objeftcd  Knd  reserved ' 
their  bill. 

The  statement  per  curiam  is:  "That  th«  j 
t^stinion;  of  Daniels  and  Fultilove,  to  the 
eBeet  that  the  state  had  witnesses  present 
at  one  time  for  the  purpose  of  suatainin^ 
the  credibilitj  of  state's  witness  Warren, 
was  admitted,  for  what  it  vaa  wortli,  to 
tit«:ative  tlie  effect  that  no  effort  was  made 
to  counteract  the  testimony  of  the  witness, 
introduced  by  the  deft'ndant,  to  impeach 
the  testimony  of  the  witness  Warren,  and 
that  the  objection  of  the  defendant  went 
simply  to  the  effect  of  the  testimony  ob- 
jected to,  anil  not  to  its  admissibility,  and 
that  the  testimony  of  the  witness  Uaniels 
as  to  his  knowledge  of  the  witness  Warren 
and  his  reputation  for  truth  and  veracity 
went  to  the  worth  of  the  testimony,  and 
not   to   its   admiBsiliility." 

But  it  does  not  appear  that  Daniels  or 
FulUlove  offered  or  were  aaked  to  say  what 
testimony  the  wltneaaee  whom  the  state 
had  brought  from  Warren's  home  would 
have  given  if  they  had  been  held  and  put 
on  the  stand,  and  we  can  discover  no  pre- 
judice to  any  rights  of  the  defendants  in 
the  making  known  to  the  judge,  flitting 
without  a  jury  sjid  admitting  the  testimony 
only   for   thst    purpose,    the   fact   that   the ' 


state  had  secured  the  presence  of  such  wit- 
nessea,  but  for  reasons  which  majr  or  may 
not  have  Ijcer  given  had  allowHi  them  to 
return  to  their  homes.  Siicb  knowledge  may 
have  served  to  acquit  the  state  of  laches, 
but  it  could  have  had  no  effect  in  determin- 
ing the  question  of  the  credibility  ot  War- 
ren, in  support  of  whose  general  reputa- 
tion in  that  respect  the  witnesses  were  said 
to  have  been  summoned.  As  to  the  testi- 
mony of  Daniels  upon  that  subject,  his 
qualification  ac  a  witne«a  depended  not  up- 
on his  residence  in  the  community  in  which 
Warren  lived,  but  upon  his  knowledge  of 
Warren's  general  reputation  for  truth  and 
veracity  in  that  community,  and  though 
such  knowledge  ie  ordinarily  more  likely 
to  be  acquired  by  one  who  himself  lives  in 
the  community,  nevertheless  one  not  so  liv- 
ing may  keep  himself  better  Informed  than 
many  of  the  residents.  We  therefore  And 
no  reversible  error  in  the  ruling  corapUincd 
of. 

Bill  No.  2.  That  Warr.n,  (o  whom  the 
beer  in  queotion  is  said  to  have  been  sold. 
nsa  authorised  by  the  authorities  of  the 
city  of  Shrcveport  to  o|H'n  and  conduct  a 
retail  liquor  shop  for  the  pui*poM  of  ob- 
taining evidence  of  the  sale  of  liquor  by 
others,    and,    having    obtained    an    internal 


be  deemed  such  unless  he  sells  only  in 
original  and  unbroken  packagen.  but  does 
not  say  that  he  is  not  to  be  deemed 
such    unless    he    sells    only    to  dealers    for 


The 


tht 


latter  clause,  which  h  merely  to  the  effect 
that  the  ivholeaaler  ia  not  fluch  unless  he 
sells  to  dealers  for  resale:  that  is  to  say, 
make  it  his  principal  business  to  sell  to 
them,  not  thai  he  must  confine  his  salee  to 
them.  To  require  Iiim  to  do  so  would  im- 
pose upon  him  the  impractical,  not  to  say 
absurd,  necessity  of  investigating  the  char- 
acter of  his  customers,  even  those  offering 
to  buy  for  cash ;  in  fact.  It  would  drive  him 
out  of  business,  for  no  business  concern 
thus  hampered  in  the  choice  of  its  customers 
could  long  subsist.  The  court  has  added  tbe 
adverb  'only'  to  the  statute.  This  cannot 
be  done.  The  statute  must  be  read  as 
written.  The  word  'only'  must  have  been 
left  out  advisedly,  since  it  was  evidently 
added  advisedly  to  the  clause  requiring  the 
sales  to  be  by  the  original  unbroken  package 
onlv,  and  therefore  can  hardly  have  been 
left  out  accidentally  from  this  clause  as  to 
selling  to  dealers  for  resale,  which  immedi- 
ately foUoivB  the  other  clause  in  the  same 
sentence  am!  in  the  case  grammatical  con- 
struction." The  above-noted  decision  in 
State  V.  Tomeranky  was  subsequently  ad- 
hered to  in  the  case  of  State  v,  Monsour, 
130  La.  450,  58  So,  144,  the  court  being 
again  divided  as  in  the  earlier  case.  And 
see  also  State  v.  Cunningham,  130  La.  7*10, 
^  So.  B63,  which  ie  a  companion  case  to  and 
L,E.A,19I5B. 


follows  State  v.  CirNSixoHAM,  the  same 
point  being  raised  in  both  cases. 

In  the  Knglieh  case  of  Hales  v,  Bucfclev, 
104  L.  T.  N.  S.  at.  75  J.  P.  214,  [1911]  W. 
K.  32,  the  "quantity  sold"  rule  waa  adhered 
to.  In  that  case  a  wholesaler  licensed  to 
sell  beer  in  casks  containing  not  less  than 
4i  gallons  or  not  less  than  2  dozen  quart 
bottles  to  lie  ennsumed  off  the  premises 
sold  IH  botllea  of  stout,  which  were  paid 
for  but  were  stored  by  the  wholesaler  and 
delivered  after  removal  from  the  bottles 
in  small  quantities  as  ordered  by  the  pur- 
chaser, and  the  wholesaler  was  indicted  for 
retailing  without  a  license;  but  the  court 
held  that  the  sale  was  a  wholesale,  and  not 
a  retail,  transaction,  ae  the  sale  of  all  the 
stout  mu<it  be  regarded  as  having  been  made 
at  one  time,  notwithstanding  the  several 
deliveries,  and  that  selling  at  retail  meant 
selling  in  less  than  a  certain  quantity. 

And  see  Rowan  v.  State.  1TB  Ind'.  603. 
]00  N.  E.  ft,  wherein  it  was  held  that  one 
who  sold  whisky  in  quantities  of  pints  and 
half  pints  and  beer  in  bottles  was,  at  least 
as  to  such  sales,  a  retailer,  and  not  a  whole- 
saler. 

And  .fee  Boos  v,  Scuddcr,  163  Mich.  67», 
127  X.  W.  104n.  for  a  statute  which  express- 
ly defines  a  wholesaler  aa  followsr  "Whole- 
sale dealers  shall  be  held  and  deemed  to' 
mean  and  include  all  persona  who  sell  or 
offer  for  sale  such  liquors  and  beverages  at 
wholesale  in  original  trade  packages  and  in 
bulk  and  by  measure  not  t<t  be  drunk  on 
the  premise*  "  O,  J.  C. 
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revenue  lit^nse  from  the  United  States,  waa 
a  retail  dealer  within  the  intendment  of  the 
law;  that  a  sale  to  him  of  b^r  by  the  man- 
ufacturer in  the  original  uubroken  package 
of  more  than  5  gallons  was  therefore  a  Bale 
at  wholesale,  and  not  at  retail;  the  whole- 
sale dealer  in  such  caac  not  being  concerned 
with  the  inquiry  whether  the  purchaser  ■ 
buys  for  resale  or  not,  and  not  being  con- 
sidered a  retail  dealer  becauae  aucb  pur- 
chaser may  not  have  obtained  a  retailer's 
license.  "That,  aa  to  the  defendant  Cun- 
ningham, the  indietment  and  bill  of  particu- 
lars having  charged  that  the  aale  alleged 
to  have  been  made  by  him  waa  so  made  hy 
liini  in  person,  he  cannot  be  convicted  ■  on 
proof  that  it  waa  made  by  another  as  hia 
or  hia  company's  employee  or  agent.  .  .  . 
and  evidence  that  he  made  a  snii-  by  or 
throiigli  another  as  agent  or  employee  ia 
not  admissible,  under  the  charge  ngiainat 
him,  except  hi  disproving  that  he  made  the 
sale  as  alieg«l   in  person.'' 

It  appears  from  the  atatcment  per  rviiam 
that  Caddo  is  a  parish  in  which,  as  a  re- 
sult of  a  vote  of  the  people,  the  sale  of 
intoxicating  liquor  ia  prohibiti-<l  agreeably 
to  the  provisions  ot  act  Xo.  221  oi  11)02, 
amending  and  re-enaeting  §§  1211  and  2778 
of  the  Reviaed  Statutes,  and  authorizing 
the  police  juries  and  municipal  authorities 
"to  make  such  rules  and  rqni'ationa  for 
the  sale  or  the  prohibition  of  the  lale  of 
intoxicating  liquors  as  they  may  deem  ad- 
visable, and  to  grant  or  withhold  licenses 
from  drinking  houses  and  ahops  ...  as 
a  majority  of  the  legal  voters  may  deter- 
mine by  hallot." 

This  act  is  supplemented  by  act  ftO  of 
1002,  p.  03,  amending  and  re-enactini;  $ 
910,  Kcv.  Stat,  and  providing  that  "who- 
ever shall  keep  a  grog  or  tippling  shop,  or 
retail  apirituoua  or  intoxicating  liquors 
without  previously  obtaining  a  license, 
.  .  .  on  conviction  shall  be  fined  not  less 
than  $100  nor  more  than  $500.  and,  in  de- 
fault of  payment  of  fine  and  costs,  shall  be 
imprisoned  for  a  terra  within  the  discretion 
of  the  court,  or  shall  suffer  line  and  impris- 
onment   as    the    court    may    deem    proper. 

And  the  legislation  thus  referred  to  is 
further  supplemented  by  act  No.  48  of  1H08, 
p.  61.  which  provides  "that  it  shall  be  un- 
lawful for  any  person,  within  the  limits 
of  any  village,  town.  city,  ward,  or  parish 
ot  this  state,  in  which  the  retailing  of  spirit- 
uous or  intoxicating  liquors  is  prohibited. 
to  seek,  solicit,  or  receive  orders  from  any- 
one for  the  purchase  of  spirituous  or  intoxi- 
cating liquors."  And  there  is  a  penalty 
of  fine  or  imprisonment,  or  both,  impoaed 
for  violation  of  the  prohibition. 

And  finally  we  have  act  No.  17C  of  1908, 
L.R.A.1015B. 


p.  230  (known  as  the  "Gay-Shattuck  law"), 
which  is,  ''An  Act  to  Regulate  and  License 
the  Business  of  Conducting  a  Barroom, 
Cabaret,  Cofi'ee  Ilou^e,  Caf?,  Beer  Saloon. 
Liquor  Exchange,  Drinking  Saloon,  Grog 
Shop,  Beer  House.  Beer  Garden,  or  Other 
Place  Where  Alcoholic,  Spirituous,  Vinous, 
and  Malt  Liquors,  or  Intoxicating  Berer- 
Bgcs,  Bitters,  or  Medicinal  Preparations,  of 
Any  Kind,  Are  Sold,  Directly  or  Indirectly, 
in  Quantities  of  I*ss  than  3  Gallons,  and 
to  Provide  Penalties  for  Violations  of  This 
Act:  to  Limit  the  Effect  and  Operation  of 
This  Act  to  Cities,  Towns,  Villages,  and 
Parishes  .  .  .  Where  the  Sale  of  Liquors 
is  Permitted;  to  Prevent  This  Act  from 
Affecting.  Modifying.  Amending,  or  Repeal- 
ing Any  Local  Option  Laws;  or  from  In- 
terfering with  or  Preventing  the  Exercise 
of  I.«cal  Option  on  the  Liquor  Traffic,"  etc. 
I  the  balance  of  the  title  being  omitted). 

The  first  section  of  the  act  (last  above 
mentioned)  provides  that,  for  every  busi- 
neaa  of  conducting  a  barroom,  cabaret,  etc. 
(following  the  title),  in  which  intoxicat- 
ing liquors  are  sold  in  less  quantities  than 
S  gallons,  the  license  shall  be  based  on  the 
annual  gross  receipts,  and  the  busine!i>'  is 
then  divided  into  classes  and  the  license 
fixed  upon  each  class  in  proportion  to  the 
receipts;  the  maximum  license  being  $1,({U0, 
and  the  minimum  $200,  to  which  is  added 
a  proviso  which  need  not  be  here  quoted. 
Section  2  provides  that  the  police  juries  and 
municipal  authorities  shall  require  licenses 
in  such  eases  of  not  less  than  $500.  Sec- 
tion 3  proiiibits  the  conducting  of  the  busi- 
nesses mentioned  under  penalty  of  a  line 
of  not  less  tlian  $101)  nor  more  than  $»(I0. 
or  imprisonment  in  the  parish  jail  or  par- 
ish prison  for  a  term  not  exceeding  two 
years,  or  both  such  fine  and  impi-isonment. 

Section  14  provides  "that  this  act  shsll 
only  apply  to  cities,  towns,  villages,  and 
paridlii'j!  where  the  sale  of  liquors  is  permit- 
ted, and  nothing  in  this  act  shall  be  con- 
strued to  affect,  modify,  amend,  or  repeal 
any  local  option  laws  or  to  interfere  with 
or  prevent  the  exercise  of  local  option  on 
the  liquor  traffic,  and  that  nothing  in  this 
act  shall  be  construed,  in  any  way  or  man- 
ner, as  affecting,  amending,  mollifying,  or 
repealing  any  existing  special  or  local  act 
or  acts  prohibiting  or  restricting  the  sale 
of  liquor  from  or  within  any  locality  or 
localities  in  this  state."' 

Section  16  provides  "that,  subject  to  the 
limitations  contained  in  S  14  of  this  act, 
all  laws  and  parts  of  laws  contrary  to,  or 
inconsistent  with,  this  net  be  and  the  same 
are  hereby  repealed." 

It  is  quite  evident  from  the  excerpts  thus 
given  from  the  title  and  context  of  act  IT'l 
of  lOne  that  its  purpose  is  to  authoriie  the 
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lic-naing  and  provide  for  the  rpg illation  of 
the  businoae  of  selling  intoxicating  liquoi 
in  tesH  quantitipH  than  5  gallana  in  placi 
wlicre  8uch  salts  are  not  prohibited  undp 
tile  local  option  lawa,  and  it  is  equally  er 
dont  that  the  lawnial^t^ia  did  not  di'em  i 
advisable  to  compHcute  a  statute  enacte 
for  the  ri'gulatioo  of  the  sate  of  intoxicat- 
ing liquors  with  the  existing  laws  providinf^ 
for  the  prohibition  of  Bach  anleB  in  partic- 
ular communitieB.  How  euch  prohibition 
is  to  be  enforced  ia  therefore  to  be  aaccr- 
tained  from  other  legislation. 

The  act  of  1902  (No.  66,  p.  93),  as  we 
have  aeen,  imposes  a  penalty  for  the  retail- 
ing of  spirituous  or  intoxicating  liquors 
without  previously  obtaining  a  license.  Act 
No.  221  of  1902,  p.  451,  as  we  have  seen, 
authorizes  police  juries  and  municipal  gov- 
ermente  to  "grant  or  withhold  all  licenses 
for  the  sales  of  intoxicating  liquors  with- 
in their  parishes  as  a  majority  of  the  legal 
voters  raay  determine  by  ballot." 

There  ia  no  law  which  specificaliy  pro- 
hibits the  sale  of  intoxicating  liquors  at 
wholesale  even  in  a  prohibition  parish,  but 
the  result  is  the  same,  since  under  the  gen- 
oral  license  law  lact  171  of  1898.  §  0.  p. 
394)  it  is  "provided,  that  no  person  or  per- 
sons eliall  be  deemed  iiholesale  dealers,  un- 
less ho  or  they  sell  by  the  original  or  un- 
broken package  or  barrel  only,  and  provid- 
ed, further,  that  no  person  or  persons  shall 
be  deenied  wholesale  dealers  unless  he  or 
they  sell  to  dealers  for  resale.  If  tbey  aell 
in  leas  quantities  than  original  and  unbrok- 
en packages  or  bariels,  they  shall  be  con- 
sidered retail  dealers  and  pay  Hcensen  as 
such.  ..."  Page  305.  "Provided,  that, 
If  any  distilled,  vinous,  malt,  or  other  kind 
of  mixed  liquors  be  sold  in  connection  with 
the  bitsineMs  of  retail  merchant .  (trocar, 
oyster  house,  confectionery,  or  in  lis.i  guan- 
lilies  than  S  gallons,  the  licence  for  such 
additional  business  shall  be  as  hereinafter 
provided  in  §  13  of  this  act,"  etc.   (italics 

Tlie  licenses  tor  nholesale  dealers  having 
been  fixed  by  §  (i,  and  the  proviso  firft  above 
quoted  from  tiiat  section  having  furnialied 
definitions  of  wholesale  and  retail  dealers, 
the  effect  of  the  proviso  laat  quoted  is  to 
add  to  the  class  of  retail  dealers  those  who 
iiell  "in  less  quantities  than  5  gallons,"  1 
■whether  they  sell  in  original  or  untiroken  ■ 
packages  or  barrels  or  otherwise,  and  §  91 
Itev.  Stat,  (as  amended  and  re-enacted  by  I 
act  60  of  1902).  applies  to  all  persons  who' 
retail  intoxicating  liquors  without  prcvi- 
oualy  obtaining  licenses,  whether  the  sales 
be  made  in  prohibition  territory  or  else- 
where. Act  46  of  1906,  p.  81,  applies  in 
temie  to  places  where  the  sale  of  intoxicat- 
ing liquors  at  retail  is  prohibited,  bnt  it 
L.R.AlfllSB, 


is  confined  in  its  applloation  to  the  seeking, 
Boliciting,  or  ri'ceiving  of  orders  for  such 
liquors,  nnd  is  probably  intended  to  reach 
the  case  of  the  liquor  dealer  in  prohibition 
territory  whose  agent  or  traveling  sales- 
men aeek  nnd  receive  such  orders  elsewhere 
and  transmit  them  to  him  for  execution. 
The  act  may  therefore  be  given  its  own 
effect  without  interfering  with  the  opera- 
tion of  g  1)10  of  the  Revised  Statutes  as 
amended.  In  the  instant  ease,  it  is  undis- 
puted that  the  defendants  made  the  sale 

charged  as  an  olfinse  in  a  quantity  exceed- 
ing 5  galloits  and  in  the  original  or  unbrok- 
en package,  but,  in  order  to  escape  the  pen- 
alty for  selling  at  retail  without  a  licenf:e, 
they  must  have  made  such  sale  to  a  dealer 
for  resale,  and  that  they  did  not  do,  for 
the  person  to  whom  they  sold  was  an  Hlieit 
vender,  engaged  in  retailing  intoxicating 
liquor  in  Caddo  pariah  in  violation  of  a 
prohibitory  law,  and  hence  was  not,  within 
the  intendment  of  the  law,  a  "dealer  for 
resale."  The  transaction  therefore  falls 
within  the  rulings  heretofore  made  by  this 
court  to  the  elTcct  that  "under  the  general 
license  act  INo.  171  of  1898,  p.  38T),  no 
person  ia  deemed  a  wholesale  dealer  unless 
he  sells  to  dealers  for  resale.  Hence  » 
dealer  io  intoxicating  liquora  who  sells  to 
individuals  for  consumption  is  a  retailer 
and  may  be  properly  convicted  as  such  in  a 
prohibition   pariah."     State  v.  Spence,   127 

\m.  330,  53  So.  sna. 

"As  there  can  be  no  lawful  retailers  of 
intoxicating  liquora  in  a  prohibition  parish. 
local  sales  by  a  wholesaler  to  illicit  vend- 
ers of  liquor  will  be  treated  as  unlawful 
palcB  to  individuals."  State  v.  Pomeranky, 
130  f-B.  339,  57  So.  994.  Sec  also  State  v.' 
Foster,  130  La.  219,  57  So.  89,i;  State  t. 
Mansour.  l-IO  J-a.  450.  .i8  So.   144. 

The  trial  judge  has  found  as  fact  that 
the  sales  charged  against  defendants  were 
made  by  them  in  person. 

Bill  No.  3  was  reserved  to  the  overruling 
of  a,  motion  for  new  trial,  in  which  the  mat- 
ters presented  by  the  two  bills  just  con- 
sidered were  relied  on. 

Bill  No.  4  waa  reserved  to  the  sentence 
condemning  defendants,  in  addition  to  the 
payment  of  fines,  to  work  on  the  public 
oftds;  the  ground  of  objection  being  that 
laid  sentence  is  based  on  act  No.  51  of  1906. 
and  that  said  act  contravenes  article  31  of 
the  Constitution  in  that  "it  contains  two 
distinct  objects,  and  that  its  object  is  not 
expressed  in  its  title,"  and  that  it  contra- 
venes article  32  of  the  Constitution  in  "that 
it  attempts  to  amend  all  the  criminal  stat- 
utes of  the  state,  and  all  the  municipal 
ordinances  of  the  various  municipalities  of 
the  state,  without  re-enacting  and  publish^' 
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ing  nt  length  the  said  atatutea  or  ordinan- 
ce b  intended  tu  be  amended." 

DefeiidaatB  are  prosecuted  under  ai^t  No. 
ee  of  1902,  wliich  amonda  and  re-rnacts  g 
!)10,  Rev.  Stat.,  deuoiineea  the  olTcnse  witli 
«-hicb  the;  are  cliarged,  and  inipoees  as  the 
penalty  therefor  a  i5ne  of  not  less  tlian 
$100  nor  more  than  $500,  and  imprisonment 
in  default  of  payment  of  the  fine  witliin  the 
discretion  of  tlie  court  (elaewliere  limited 
to  two  years),  or  fine  and  im|irisDnment, 
aa  tlic  court  may  deem  proper.  Act  Xo. 
46  of  1902  provides  that  (save  in  the  par- 
ish  of  Orleans)  any  person  sentenced  to 
imprisonment  in  the  pariiili  jail,  or  to  fine 
and  imprisonment,  or  to  inipriaoiimrnt  in 
default  of  payment  of  fine,  may,  at  the  dis- 
cretion of  the  court,  be  set  to  worli  on  the 
roads,  levees,  or  other  public  n-oika  of  tlie 
parish,  or  may  be  hired  ont  or  leased  for 
work  in  the  pariah,  during  the  term  for 
tvhich  he  may  be  sentt^necd  tn  iniprison- 
jnentr  "Provided,  Tliat  convicts  sentenced 
to  imprisonment  alone,  or  to  imprisonment 
and  fine,  shall  not  be  hired  out  except  for 
tlie  line,  but,  tor  the  term  of  their  imprisot 
ment,  sliall  be  worked  on  public  ivorka  only 
tinder  public  oflieialB;  and  further  provided 
that  no  convict  shall  ever  be  hire<l  out  f 
A  less  sum  than  the  aggregate  of  their  tii 
«osts  of  court,  and  fees  of  ol^cers.'' 

Act  No.  51,  of  1906,  p.  85.  is  entitled  a 

-An  Act  to  Provide  Tliat  in  All  Criminal 
Prosecutions,  Sentences  to  Imprisonment, 
to  Imprisonment  without  Qualification,  xnd 
All  Sentences  for  the  Violations  of  Ordinan- 
ces, Shall  Mean  Imprisonment  with  Labor; 
Regulate  the  Employment  of  Such  Prison- 
-ers;    and   to   Repeal   All   Laws   in    Conflict 


Her 


lith." 


"Seetion  1.  .  .  .  That,  in  all  criminal 
pi-oaeciition  where  any  person  is  sentenced 
to  imprisonment,  or  to  imprisonment  in  de- 
fault of  the  payment  of  the  fine  imposed, 
■whi-ther  in  the  pariah  jail  or  without  quali- 
ftration  aa  to  the  nature  of  such  imprison- 
ment, or  where  any  person  is  sentenced  to 
imprisonment  in  default  of  the  payment  of 
the  fine  imposed,  for  the  violation  of  any 
Talid  ordinance  of  any  of  the  political  sub- 
divisions of  the  state,  such  imprisonment 
■shall  mean  imprisonment  with  labor;  and 
*very  person  so  sentenced,  if  not  put  to 
work  under  the  provisions  of  act  No.  29  of 
1804.  as  amended  by  act  No.  48  of  1902, 
shall  be  required  to  work  on  the  public 
roads,  streets,  or  levees  of  the  parish  or 
municipality  reeponsible  for  the  costs  of 
the  prosecution  of  such  person  or  within  the 
walls  of  the  jail,  under  such  rules  and  regu- 
lations ai  shall  be  prescribed  by  the  police 
jury  or  city  council  of  such  parish  or  mu- 
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I  "Section  2.  .  .  .  Tliat  all  law  or  part* 
'  of  laws  in  ennflict  herewith  be  and  the  same 
are  repealed :  Pj'ovided,  Tliat  thia  act  shall 
not  apply  to  persons  committing  offenses 
prior  to  the  adoption  hereof,  but  all  such 
persona  shall  be  sentc'iiced  in  accordance 
with  existing  laws." 

The  single  object  of  the  act  as  expressed 
in  the  title  is  to  prm'ide  that  all  sentences  to 
imprisonment,  whether  with  fine  or  in  de- 
fault of  payment  of  fine,  and  wliether  under 
state  Ian-  or  municipal  or  parish  ordinance, 
kinless  otherwise  qtialilied  (ns,  for  .instance, 
by  the  addition  of  the  words  "at  hard  la- 
bor," which  would  mean  in  the  peniten- 
tiary), ahall  mean  imprisonment  with  labor, 
and  the  additional  language  of  the  title 
("regulate  the  employment  of  such  prison- 
ers, and  to  repeal  all  laws  in  conflict  here- 
with") merely  indicates  the  purpose  to 
prescribe  the  manner  in  which  that  object 
is  to  be  accomplished,  and  to  remove  ob- 
stacles in  the  nay  of  conflicting  laws.  And 
nothing  more  is  attempted  in  the  body  of 
the  act.  The  title  and  text  are  therefore 
within  the  rule  that  "whatever  is  germane 
or  incidental  to  the  purpose  expressed  is 
embraced  within  it:  hence  an  act  has  not 
more  than  one  object  by  reason  of  its  con-' 
taining  provisions  for  the  carrying  out  of 
that  object,  nor  is  it  necessary  to  set  out 
in  the  title  the  means  by  which  the  purpose 
of  the  act  is  to  be  accomplished."  Marr's 
Cr.  Jur.  S  3.  p.  7. 

Tlie  act  does  not  purport  to  revive  or 
amend  any  atatute.  but  is  a  piece  of  inde- 
pendent legislation  which  in  terms  and  ac- 
cording to  the  accepted  canons  of  constrnc- 
tioD  repeats  all  prior  legislation  with  which 
it  conflicts.  Dehon  v.  Lafourche  Basin 
Irfvee  Board.  110  La.  767,  34  So.  770;  State 
V.  De  Hart.  H)9  La.  .'574,  575,  33  So.  B05; 
36  Cye.  1071,  1073,  1081. 

There  are  some  other  matters  disousned 
in  the  brief  (ilcd  on  behalf  of  defendants, 
but  they  are  not  covered  by  the  bills  of 
exception,  do  not  appear  to  have  been  pre- 
sented in  the  trial  court,  and  need  not  be 
here  considered. 

Finding  no  reversible  error  therein,  the 
convictions  and  sentences  appealed  from 
are  aflirmed. 


Ch.  .7.,  dissents. 


Ppovosly,  ,T.,  dissenting: 

The  two  accused.  -T.  F.  Cunningham  and 
K.  Bitters,  are  prosecuted  under  g  910,  Rev. 
Ptat.  as  amended  by  act  66,  p.  93;  of  1802, 
which  makes  it  a  crime  to  retail  intoxicat- 
ing liquors  without  having  flrst  obtained 
a  license  from  the  proj)er  atithorities. 
There  were  two  sales,  each  of  one  cask  of 
beer,  and  they  were  made  hy  tliethe  Shreve- 


STATK  V.  CLSNIXGHAM. 


port  Ice  L  Brewing  Company.  One  of  the 
accuBcd  ( Cuniiingliam )  is  the  secretary  and 
tresHiirer  of  the  company,  and  the  other 
accused  ( Bittera )  ia  anotlier  of  its  em- 
plojeee;  in  nliat  capacity,  the  record  does 
not  show.  In  the  city  of  Slircveport, 
where  the  stiid  company  is  lorate<l  and 
curries  on  its  buainesa,  pTohihition  prevails; 
liquors  cannot  be  sold  at  retail;  and  licens- 
es for  selling  liquors  at  retail  do  not  i 
But  the  Belling  of  liquors  at  wbolesBle  dorn 
not  fail  under  the  prohibition.  Iiecaus 
quors  at  wholesale  arc  clRssi'd  as  ordinary 
merchandise.  But  this  court  decided  in 
the  case  of  State  v.  Spenoe,  127  La.  330, 
53  So.  596,  that  a  sale  could  not  be  deemed 
to  be  at  wholesale  unless  made  to  a  dculei 
for  resale:  hence  the  present  prosecution 
The  commissioner  of  public  safety  of  the 
city  of  Shreveport,  South  Carolina,  Tulli- 
love,  suspecting  that  the  prohibition  laws 
were  heinft  violated,  procured  a  yoilnp  man 
named  Warren  to  Open  a  saloon  and  sell 
beer  openly,  and  Warren  made  the  ptirchasf 
in  question  for  the  purpose  of  his  eaid  busi- 
ness. The  statement  of  counsel  in  the  bill 
iif  exceptions  is  that  the  accused  t'uor 
liam  did  not  talcc  part  in  the  selling  of  the 
beer,  but  that  when  applied  to  by  \Va 
lie  referred  him  to  Bitters.  The  statement 
of  the  trial  judge  is  that  Warren  personally 
sold  the  beer.  Whether  by  this  the  learned 
trial  judge  meant  to  bhj  that  the  Bale  was 
made  by  Warren  personally  in  point  of  fact 
is  not  entirely  certain. 

Warren  had  come  from  Texas  some 
months  before,  and  had  been  employed  as 
a  detective  to  procure  evidence  of  the  vio- 
lation of  the  prohibition  laws.  On  the  tri> 
al,  he  was  the  principal  state  witness.  His 
character  was  impeached  by  several  witness- 
ea,  and  the  prosecution  songht  to  support 
it  by  the  testimony  of  said  commiMiioner 
of  public  safety,  S.  C.  Pullilove,  to  the  ef- 
fect that  several  witnesses  who  liad  been 
brought  from  the  neigliliorhood  of  Warren's 
home  in  Texas  for  the  purpose  of  testifying 
in  this  and  other  liquor  cases  to  his  veraci- 
ty had  been  stifTereil  to  go  home,  after  the 
.tther  cB»es  had  all  lieen  tried,  without 
any  attempt  at  impeachment  having  Iteen 
made,  and  also  by  the  testimony  of  a  police- 
man of  Shreveport  who  had  not  lived  in 
the  neighborhood  "itli  Wnri'en  for  over  ten 
years,  but  had  since  lieard  his  character 
discussed.  Defendant  objected  to  the  said 
testimony  of  Fullilove  on  the  ground  that 
tt  was  hearsay,  and  to  that  of  tlie  policeman 
on  the  fp'onnd  that  he  had  not  qualiiicil  as 
a  character  wltncyi. 

The  aaid  teatimonv  of  the  witness  Fulli- 
love as  to  what  thes^  witnesses  from  Texas  ! 
would  ^ave  testified  to  if  they  had  been  ] 
swarn  in  the  case  was  in  my  opinion  hear- 
L.PA.jni.iB. 


say  and  inBdmissible.  And  the  case  is  not 
met  by  the  statement  that  Fullilove  did 
not  undertalte  to  testify  to  what  these  wit- 
nesses would  have  testified,  liia  statement 
that  other  witnesses  had  been  called  by  the 
state  to  testify  to  the  good  character  of 
Warren  was  tantamount  to  giving  their  tes- 
timony. It  was  practically  to  say  that 
these  witnehses  if  examined  would  have  tes- 
tified to  the  good  character  of  Warren. 

The  said  testimony  of  the  policeman  was 
also  in  my  opinion  inadmissible.  Before 
a  witness  to  character  can  be  heard,  lie 
must  qualify.  State  v.  Rester,  llfl  La.  (I85, 
41  So.  231.  The  bill  of  exceptions  does 
not  inform  us  whether  this  policeman  had 
been  acquainted  with  the  character  of  War- 
ren when  tliey  lived  in  tlie  same  neighbor- 
hood ten  years  back,  nor  whether  the  dis- 
cussions of  Warren's  character  which  he 
had  heard  were  recent;  hut.  coni'cding  for 
ar^iment  hoth  of  these  points,  still  hia  tes- 
timony was  inadmissible,  because  the  char- 
acter of  Warren  was  being  inquired  into, 
not  as  of  ten  years  back,  but  as  to  the  time 
of  the  trial,  "in  State  v.  Fontenot,  4S  Iji. 
Ann.  .305,  10  So.  111.  where  the  interven- 
ing space  of  time  had  been  seven  years, 
this  court  declared  the  testimony  inadnlis- 
sible.  For  instances  from  other  jurisdic- 
tions, see  10  Cvc.  I2T<1,  note  IS);  30  Am.  ft 
Eng.  T.ne.  Ijiw,'  lOSf),  note  5,  The  fact  that 
tlie  witness  had  recently  heard  the  charac- 
ter of  Warren  discussed  did  not  help  the 
situation,  because  the  thing  to  he  proved 
by  a  character  witness  is,  not  what  he  hai 

d  any  particular  person  say  concerning 
the  person  whose  character  is  at  issue,  but 

Bum,   or  general   result,  of  all  that  he 
has  heard,  or  not  heard,  touching  the  char- 
ter of  such  person  while  living  among  his 

"The  admissible  reputation  is  that  which 
built  up  in  the  neighborhood  of  a  man's 
domicil  or  in  the  circle  where  his  livelihood 
followed,    and    it   is   of   slow   formation, 
is   the   sum   of   all   that   is  said   or   not 
id     for    or     against    him.     Consequently 
tenor   can   be   adequately   learned   only 
by    a    residence    in    the    place,    not    by    a 
■    visit     of    inquiry     or    by    a    casual 
sojourn,  or  by  a  conversation  with  a  resi- 
dent  who    reports   the   reputation."      Wjg- 
',  Ev.  $  692.     See  also  30  Am.  k  Eng. 
Ene.  Law,  1077  «t  seq.;  16  Cyc.   1277. 
"jsually   much    discretion    is    left   to   the 
1  judge  on  the  point  of  the  qualification 
of    a    character    witness,    and    his    decision 
will  not  easily  be  set  aside  Iwcausc  of  any 
or  supposed  error  in  that   regard,  Imt 
in   the  present   instance  the   caBc   seems   to 
have  turned  upon  the  reliability  of  Warren 
as  n  witncKB:  he  being  the  sole  witne-.s  for 
the  prosecution,  and  hence  the  qualification 
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of   this   policemBn   to   testify    to    Wan 
veracity  aBsumcii  unuBual  importance. 

On  tlie  foregoing  grounds,  and  also  or 
other  point  involved  in  the  case,  I  dissent 
from  the  majority  opinion.  For  tlic  rea 
uf  my  dissent  on  this  other  point,  sec  IState 
V.  Pomeranky,  130  La.  339,  57  So.  i)94.  I 
tlierefore   respectfully  dissent. 


Writ  of  error  dismissed  by  the  Supi 
Court  of  the  United  States,  March  12,  1914, 
232  U.  S.  734,  58  L.  ed.  819,  34  Sup.  a. 
Rep.  605. 


liOnST.INA  SUPREME  COCRT. 


EDWARD   BOYIJ:  et   al.,   Appts. 

{—  La,  — ,  60  So.  233.) 

.\ppral    —   two    ppocfH^liigs    —   single 

].  Where  tivo  proeeedinga  in  the  same 
Buccession,  between  the  same  parties,  involv- 
ing ft  common  issue,  were  consolidated  by 
consent  of  counsel,  and  submitted  together 
for  decision  in  chambers,  and  a  judgment 
was  rendered  in  each  proceeding  and  an  ap- 
peal was  talcen  from  the  "judgment"  dia- 
po<iing  of   the   issues   in    both    proeeedingt, 


Headnotes  by  Lasd,  J. 


and  but  one  bond  was  ^iven,  held  that  the 
appeal  will  not  be  dismissed  on  the  ground 
that   two  appeals  should   have   been   taken 
and  two  appeal  bonds  furnished. 
Girt   —   permlsalon   to   draw   bnnk   ac- 

2.  A  document  reading;  "To  the  Com- 
mercial-German  ia  Trust  &■  Savings  Bank, 
.  .  .  I  hereby  authorize  Mrs,  Joscpliine 
Connell  to  withdraw  any  money  she  mav 
wish  from  my  account  in  the  Commerciaf' 
Germania  Trust  &  Savings  Bank  at  any  and 
all  times.  Aceount  Mrs,  Meyers," — is  mere- 
ly an  authoriiiation  to  Mrs.  Connell  to  draw 
money  from  the  account  of  Mrs,  Meyers, 
and  is  not  evidence  of  a  manual  gift  of  the 
money  which  was  formerly  in  the  bank  and 
withdrawn  by  Mrs.  Connell, 
Same  —  Inleiitlon  —  proof. 

H.  Wliere  a  daughter  alleges  that  money 
drawn  from  the  account  of  her  mother  was 
intended  as  a  manual  gift,  it  must  be  made 
to  appear  by  convincing  evidence  that  at 
the  time  the  money  was  withdrawn  the 
money  was  intended  by  the  mother  to  be  a 
donation  to  lier  daughter,  as  nothing  will 
be  left  to  intendment  and  construction  to 
support  the  allegation  of  the  daughter  that 
tlie  money  ivas  intended  as  a  manual  dona- 

On  Rehearing. 
Sanie  —  bank  actxtunt  —  formal  requlB- 

Ites. 

4.  The  donation  infer  vivos  of  an  account 
in  a  savings  bank  is  the  gift  of  a  right  or 
credit,  which  must  be  evidenced  by  an  act 
passed  before  a  notary  public  and  two  wit- 
nesses, under  t1ie  pain  of  nullity. 
(December  13,  1913.) 
(Provosty,  J.,  dissents  in  part.) 


Xole.  —  Effect  of  def(i'tr(;  of  order  for 
itavlngg  account  u-ilhout  the  tiook  to 
complete  a  gift  of  tlw  atrcoiint. 

This  note  is  a  continuation  of  one  on  the 
rame  subject  appended  to  Candee  v.  Con- 
necticut  Sav.   Hank,   22   L.R.A.(N.S,)    568. 

As  to  the  delivery  necessary  to  complete 
gift  of  a  savings-bank  account  when  the 
hook  is  already  in  the  possession  of  the 
donee,  see  note  to  Goodrich  v.  Rutland  Sav. 
Bank,  IT  L.R.A.(X.S.)   181. 

In  Foley  v.  Xcw  York  Sav.  Bark,  79 
Misc,  220."  130  N.  Y,  Supp.  S15,  it  is  held 
that  the  delivery  of  an  order  for  the  amount 
of  a  savings  account  is  not  a  sufHcient  de- 
livery to  support  a  gift  cnusa  morfis,  where 
it  is  not  shown  that  the  bank  book  was  also 
delivered  to  the  donee  by  the  depositor  per- 
sonally. Tliia  decision  was  reversed  on  ap- 
peal in  157  App.  Div.  868,  142  N.  Y.  Supp. 
822,  on  the  ground  that  evidence  of  an  em- 
ployee of  the  bank  who  called  on  the  depos- 
itor and  drew  the  order  at  his  request 
established  so  clear  an  intent  to  give  that, 
taken  with  the  fact  that  the  donee  )iad  pos- 
session of  tlie  iHtnk  book,  "evidence  that  the 
donee  received  actual  delivery  of  the  gift 
from  the  hands  of  the  donor  is  unnecessary." 

r.,n.A.ini5B. 


Where  a  depositor,  inlending  to  mkke  a 
gift  causa  mortis,  wrote  a  direction  to  the 
savings  liank  to  pay  her  father  and  mothei' 
the  amount  of  her  account  on  a  printed 
draft  furnished  by  the  l>ank  and  custom- 
arily presented  with  the  pass  book  when 
money  was  drawn,  which  contained  the 
printed  words,  "No  payment  made  without 
the  deposit  book,"  the  failure  to  deliver  to 
her  father  and  mother  the  deposit  book 
made  the  delivery  incomplete,  inasmuch  bh 
the  contemplated  donees  received  nothing 
which  gave  them  control  of  the  deposit. 
Pfeifer  v.  Badenhog,  —  S.  J.  L.  — ,  02  Atl. 
273. 

See  also  Housksecht's  Succession  in 
this  connection. 

And  in  Gordon  v.  Toler,  —  N,  J.  Eq.  — . 
SB  Atl.  1020,  where  a  depositor  signed  and 
delivered  to  a  bank  an  order  directing  the 
addition  of  her  sister's  .name  to  the  ac- 
count, and  making  the  funds  payable  either 
to  herself  or  to  her  sister  or  to  the  survivor, 
but  where  she  retained  the  pass  book,  there 


ly  within  the  scope  of  the  note,  inasmuch 
as  the  delivery  was  to  the  bank,  and  not  t« 
the  donee.  E,  L.  D.     ' 
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APPEAL  by  opponeutB  from  judgmeaU  of 
the  aTil  District  Court  for  the  Pariah 
of    Orleans    diamiaaing   their   oppoBition   to 
the  appointment  of  applicant  Mrs.  Counell 
a^     adminiatratrix     of     the    succeesion     of 
Cstherioe  Housknncht,  aod  diBmisBing  their 
rule  to  turu  over  moneys  to  the  eucceaaioii. 
Affirmed  as  to  diamiaaal  of  oppoaition.    Re- 
versed as  to  diamlBsal  of  the  rule. 
The  facts  are  stated  in  the  opmion. 
Mr.  J.  3.  Prowcll.  for  uppellunta: 
The  judge  ahould  be  guided  to  aoino  ex- 
tent in  making  his  appointment  for  the  ad- 
miniatratioD  of  the  BuccesBion  by  the  prefer- 
euce  of  tlie  other  heirB  and  creditora. 

Chaler'a  Succeaaion,  30  I-a.  Ann.  SOS,  1 
So.  S20)  Gaines'a  Succession,  42  l.a.  Ann. 
700,  7  So.  788. 

VMien  an  agent  receivea  moneys  collected 
for  hie  principal,  the  moneys  bc'iong  to  the 
prineipal, 

Fitzpatrick  v.  Letten,  123  La.  74^:,  -t!) 
Bo.  4B4,  17  Ann.  Cos.   litl. 

The  presumption  of  ownership  rpBiilting 
from  possesBion  ia  not  applicable  to  factors, 
brokers,  and  other  avowed  agents,  witli  re- 
spect to  money  or  property  intrusted  to 
them  for  the  special  purpose  of  their  voca- 

Boiablanc'a  Sneceasion,  32  La.  Ann.  101). 

Delivery  by  the  maker  to  a  particular 
person,  even  though  Hccompauied  \iy  n'ords 
indicative  of  a  gift  or  donation  of  tlie  same, 
does  not  atand  in  lieu  of.  ia  not  a  auhati- 
t«te  for,  nor  ia  it  equivalent  to  an  indorae- 
ment.  The  situation  does  not  correapond  at 
all  irlth  that  of  delivery  by  the  holder  uf 
a,  note  to  whose  order  it  waa  made  payable 
to  a  third  person,  accompanied  by  words 
of  Bsaignment.  Such  an  inatrument  cannot 
be  made  available  as  a  note,  neither  is  it 
fllforceable  as  >  gift  or  donation. 

Babaase's  Succession,  49  La.  Ann.  1406, 
22  So.  767. 

Incorporeal  moveables  or  rights  are  not 
subjects  of  manual  gifts. 

Donations  inter  rnto*  will  not  be  valid 
unless  an  act  be  passed  of  same  by  a  notary 
and  two  witneaacB. 

The  desires  and  intention  of  deceased  will 
be  recognized  and   respected   by  the  courts. 

Cole  V.  Cole,  30  I.*.  Ann.  879,  2  So.  "!)4. 

If  a  father  or  mother  deairea  to  prefer 
one  child  to  another  in  the  diapoaition  of 
his  property,  he  ia  hound  to  atate  liis  de- 
aijpis  expressly  by  declaring  that  the  gift 
or  legacy  is  intended  as  an  advantage  or 
extra    portion,    or    using    other    ef|uivalcnt 

Clark  V.  Hedden,  109  La.  147,  33  So.  116. 
Mr.  Arthur  B,  Ijcopold,  for  appellee: 

Applicant,  the  oldest  beneflciary  heir 
present  in  the  state,  ia  entitled  b;  law  to 
administer,  and  it  makes  no  difference  that 
L.l;.A.:915B. 


sbe  is  a  married  woman,  for  her  husband 
acts  conjointly  with  her. 

Gusman'a  Succession,  38  La.  Ann.  300; 
Boudreaux's  Succeaaion,  42  La.  Ann.  206, 
7  So.  453. 

Applicant  is  entitled  to  the  manual  gift. 

Stauffer  v,  Morgan,  :<0  I^.  Ann.  632,  2 
So.  98;  Dcl'ouilly's  Succeaaion,  22  La.  Ana. 
07;  Burke  v.  Bishop,  27  La.  Ann.  465,  21 
Am.  Rep.  5C7 ;  Sinnot  v.  Hibernia  Nat. 
Bank,  103  I.,a.  711,  30  So.  233;  Hale's  Sue- 
cesBion,  20  La.  -inn.  105. 

Ijand,  J.,  delivered  the  opinion  of  the 
court  (on  motion  to  dismiss  December  15, 
1013): 

Mrs.  Josephine  Boyle,  wife  of  James  D. 
Connell  | hereinafter  called  lira.  Connell), 
applied  to  be  appointed  administratrix  of 
the  Buccession  of  her  deceased  mother, 
Catherine  Houaknecht.  widow  by  first  mar- 
riage  of  Kdward  Boyle,  decenscd.  and  widow 
by  second  marriage  of  Uottieb  Meyer. 

This  application  waa  opposed  by  Edward 
Boyle,  a  son  of  the  deceased,  and  by  John 
W.  Boyle,  Corinno  Boyle,  and  William 
Boyle,  cliildreti  of  a  aon  of  decedent's  first 
marriage. 

The  opponents  recommended  the  appoint- 
ment of  John  W.  Boyle,  as  administrator, 
in  preference  to  Mrs.  Connell,  a  married 
woman,  alleged  to  be  without  business  quali- 
fications or  experience. 

'Hie  opponents  alleged  that  Mrs.  Connell 
was  indebted  to  the  estate  in  a  large  sum, 
which  she  had  failed  and  refused  to  include 
in  the  inventory,  and  that  Mrs.  Connell,  as 
agent  and  attorney  in  fact  of  her  aged 
mother,  had  withdrawn  from  bank  several 
hundred  dullars.  and  deposited  the  same 
to  her  indiviilnal  credit.  Later  John  VV. 
Boyle  ruled  Mrs.  Connell  to  show  cause 
why  she  ahoilld  not  have  placed  on  the  in- 
ventory the  sum  of  $1,533.38  collected  by 
her,  under  the  said  power  of  attorney,  from 
a  certain  bank  in  the  city  of  Xew  Orleans. 
Mrs.  Connell  answered  the  rule,  and  averred 
that  said  sum  was  received  by  her  aa  a 
manual  gift  from  her  mother. 

After  the  rule  was  taken  up  and  evidence 
adduced,  the  parties  proceeded  to  try  the 
opposition  to  the  appointment  of  Mrs.  Con- 
nell, as  adminiatratrix,  under  the  following 
agreement,  to  wit:  "It  ia  afireed  by  counsel 
representing  applicant  and  counsel  repre- 
senting opponent  that  tliis  cause  shall  he 
consolidated  with  the  matter  of  the  rule  to 
turn  over  funda,  and  that  the  evidenc« 
taken  in  aaid  rule  ahall  be  used  in  thia 
cause,  as  far  as  applicable,  reserving  to 
either  party  the  right  to  offer  audi  addi- 
tional evidence  aa  may  be  deemed  proper 
and  neeesaary." 

The  case  waa  submitted  to  the  court  un- 
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der  the  f<]llowiii|;  agroiHiient  of  counsel 
"It  is  agreed  tliat  in  this  cnae,  botli  as  t< 
the  oppoaitiun  of  appointment  of  adminis 
trator  and  rule  taken  against  Mrs.  Jsmcr 
D,  Cunnell,  to  return  to  ttie  aiicceHsion  cer 
tain  money,  enumerated  in  said  rule,  be 
rpad,  renderi>d,  and  Higncd  hy  tlie  judge 
liereof,  during  vai'ation  and  out  of  term 
time,  and  that  an  appeal  mar  W  ta)<cn 
from  eaid  deeision.  Iiy  motion,  during  va- 
cation, tiie  same  ae  though  tliis  eauae  !iad 
l)L'en  decided  in  tvrm  tim«  and  an  appeal 
regularly  takpn  tlierefroiii."' 

It  is  apparent  ttiat  the  word  "judgment" 
has  been  omitted  in  the  lirst  line  of  tiie 
agreement. 

On  October  8,  1913,  the  judge  in  open 
court,  rendered  a  judgment  dismissing  the 
opposition  and  appointing  Mrs.  Connell  as 
administratrix.  On  the  same  day  the  judge 
in  open  court  rendered  a  judgment  die- 
cliarging  the  rule  to  place  tbc  ium  of  £1,- 
535.38  on  the  inventory.  Both  judgments 
were  read  and  signed  iu  open  court  on  Oc- 
tober 14,  1913. 

OpponcntH  took  an  appeal  from  the  "judg- 
ment" dismissiii);  their  opposition  to  the 
appointment  of  administrator  and  dismise- 
ing  their  rule  to  turn  over  moneys  to  the 
Buecession.  The  judge  fixed  the  amount  of 
the  appeal  bond  in  the  Bum  of  tlOU.  The 
appellants  executed  a  single  liomi  for  said 
sum,  and  the  bond  recltea  tliat  the  appel- 
lants have  filed  a  motion  of  appeal  "from 
a  final  judgment  rendered  against  ,  .  . 
in  the  suit  of  Succession  of  Mrs.  (i.  Meyer, 
Ho.  103,350,  of  the  civil  district  court  for 
the  parish  of  Orleans,  on  the  8lli  day  of 
October,  1013.  and  signed  on  the  14th  day 
of  October,  1913." 

The  appellee  has  moved  to  dismiss  the  ap- 
peal on  the  grounds: 

That  the  judgments  hetoiv  nere  distinct 
and  separate,  and  t"'o  appeal  bonds  should 
'have  been  furnished;  that  the  appeal  bond 
is  insufficient  to  identify  it  with  the  mo- 
tion and  order  granting  tlie  appeal,  or  with 
either  judgment. 

The  two  proceedinga  involved  the  same 
question  of  the  alleged  failure  and  refusal 
of  Mrs., Connell  to  account  for  and  produce 
funds  lielonging  to  the  succession.  The  two 
proceedings  were  consolidated  by  consent  of 
counsel,  and  the  agreement  to  submit  both 
cases  for  decision  in  chambers  clearly  im- 
plies the  rendition  of  one  judgment.  In 
the  motion  for  an  appeal,  and  in  the  order 
granting  the  appeal  and  fixing  the  amount 
of  the  hond,  the  two  judgments  arc  treated 

This  case  is  much  stronger  than  that  of 
the  Clark's  Succession,  30  La.  Ann.  SOI. 
where  three  separate  judgments  were  ren- 
dered,— one  vacating  an  order  appointing 
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administrator,  another  main- 
taining an  opposition  to  the  appointment  of 
any  adroinistrator,  and  a  third  ordering  a 

partition  by  licitetion.  An  appeal  from 
the  tlirce  judgments  on  one  bond  was  main- 
tained. The  court  said:  "Alt  the  questions 
passed  upon  in  these  three  judgments  arone 
iu  one  case,  the  succession  of  .John  Clark: 
and  they  all  t«?nd  to  one  result,  the  settle- 
ment of  the  succession  of  John  Clark,  wheth- 
er by  an  administration,  or  by  partition 
among  the  heirs,  which  puts  an  end  to  the 

in  Clairteaux'a  Succession,  35  La.  Ann. 
IITS,  there  were  two  suits  in  each  succes- 
sion on  distinct  and  separate  matters,  and 
only  one  bond  was  given.  The  court  said 
that  "tlie  oppoaitiona  were  not  consolidated 
below,  to  be  tried  together  and  determined 
by  one    .     .     .     judgment." 

The  motion  to  dismiss  is  tliercfure  over- 

(On  the  Merits  March  16,  1914.) 
llie  forced  heirs  of  the  late  Catherine 
Meyer,  nie  Housknecht,  widow  by  firat  mar- 
riage of  Edward  Boyle,  by  second  marriage 
of  G.  Meyer,  opposed  the  application  of 
Josephine  Boyle,  wife  of  Jameg  D,  Connell, 
daughter  of  Catherine  Meyer,  on  the  ground 
that  she  did  not  have  the  business  qualifica- 
tions or  experience  necrasary  to  administer 
the  estate  of  her  Inte  mother;  that  she, 
Josephine  Connell,  is  indebted  to  the  estate 
of  her  late  mother  in  a  large  sum  which 
she  failed  to  include  in  the  inventory;  that 
Mrs.  Catherine  Meyer,  the  deceased,  was 
over  seventy  years  of  age  at  the  date  of 
her  death,  and  that  prior  thereto  her  daugh- 
ter, Mra.  Josephine  Connell,  eserted  an  in- 
fluence over  tlie  mother  to  the  estent  that 
she  obtained  a  full  power  of  attorney  from 
her  to  sign  and  execute  checks  and  to  do 
other  acts  in  the  name  of  the  mother,  who 
had  an  amount  deposited  in  the  Commer- 
cial-Germanla   Trust   &   Savings   Dank. 

As  to  the  manual  gift  claimed  by  Mra. 
Connell  to  her  by  her  mother: 

Tile  order  is  inserted  here  in  full  for  the 
reason  that  it  is  of  some  importance  in  de- 
ciding the  point,  that  relating  to  the  alleged 
manual  gift.     It  reads  as  follows; 

To  the  Commercial-Ger mania  Trust  ft  Sav- 
ings Bank,  New  Orleans.  Xo.  7823,  Dec. 
21st,  1912. 
T   hereby   authorize   Mrs.   Josephine  Cou- 
ncil to  withdraw  any  money  she  may  wisli 
from   my    account    in    the  Commcreiai-Ger- 
mania  Trust  &  Savings  Bank  at  any  and  all 
time?.    Account  of  Mrs.  Meyers. 

Two  witnesses  signed  this  order. 

The  bank  on  this  power  of  attorney  de- 
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livt?red  to  Mra.  Contiell  tlie  amount  in  bank 
to  the  credit  of  Mrs.  lleyer,  wliich  amount- 
ed to  31,535.38,  balance  un  deposit. 

Ag  to  this  order,  Mrs.  Conuell  ti-stified 
that  the  amount  thereunder  was  a  manual 
gift  of  her  mother;   she  tcatifled: 

"'I  don't  know  exactly  how  much  money 
shf  had  in  the  bank  until  Mr.  UlalTer  gave 
me  the  check  to  draiv,  put  it  in  my  name; 
that  my  itiotiuT  Raid  to  me,  'Josephine,  take 
thtd  letter  to  Mr.  BtalTer,  let  hliu  give  you 
this  money  to  put  it  in  your  oivd  name,  be- 
cause I  want  you  to  have  it  for  yourself.'  " 

The  witness  also  stated,  contradicting  the 
foregoing,  that  site  had  never  used  the  power 
of  attorney;  that  she  had  never  drawn  a 
cent  from  the  hank  other  than  "tlioae  hun- 
dred dollar*  which  I  juat  mentioned,  which 
I  drew  be/ore  Christmas." 

Mrs.  Conncll  was  appointed  administra- 
trix on  the  8th  day  of  October,  li)!:). 

Opponents  ask  at  this  time  that  she  be 
dismissed  as  administratrix. 

We  decline  to  grant  that  prayer.  In  tew 
words  we  hold  that  the  settlement  of  the 
succession  is  near  the  end.  It  would  serve 
no  useful  purpose  to  dismiss  the  adminis- 
tratrix at  this  time.  It  would  only  delay 
the  settlement  and  ndd  to  the  coats. 

Now  as  to  the  manual  gift: 

On  January  JO,  1910,  the  late  Mrs.  Meyer 
wrote  to  the  cashier  of  the  Commercial- 
Gerr.iania  Trust  &  Savings  Bank  to  trans- 
fer her  account  to  her  daughter,  Mrs.  Con- 
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The  evidence  shows  that  Mrs.  Meyer,  the 
decujus,  was  e.'iccedingly  ansious  to  avoid 
court  costs,  apprehensive  that  the  end  was 
near,  and  seemed  concerned  about  the  devo- 
lution of  her  property  after  her  deatli. 

Judgm<'nt  on  the  motion  to  compel  Mrs. 
Connell  to  place  the  amount  of  $1,535.38 
an  the  inventory  was  rendered  on  the  8th 
day  of  October,  1013.  The  rule  applied  for 
in  this  motion  was  denied. 

In  the  motion  to  have  this  amount  de- 
posited, the  heirs,  other  than  Mrs.  Connell, 
alleged  that  she  had  an  amount  of  $1,535.38 
in  her  possession  which  belonged  to  the 
BUceession.  the  sum  having  been  transferred 
to  Mrs.  Connell  by  the  Com  mere!  al-Cier - 
mania  Trust  &  Savings  Bank. 

The  transfer  was  made,  as  before  stated, 
on  the  i<ower  of  attorney  to  Mrs.  Connell  hy 
the  late  Mrs.  Meyer,  her  mother. 

There  were  premium  bonds  for  an  amount 
over  (4,000  and  a  small  tract  ol  land  also 


belonging 


the 
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e  deposited  in  the  depository  of  the  court. 

Edward  Boyle,  one  of  the  heirs,  testified 
that  Mrs.  Meyer  supported  Mrs.  Connell 
for  a  number  of  years.  On  the  other  hand, 
Mrs.  Connell  testified  that  she  supported 
her  mother,  for  which  the  mother  was 
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grateful,  and  frequently  said  that  her 
daughter  should  have  some  compensation 
for  her  services,  and  for  that  reason  the 
nisnual  gift  was  made. 

The  power  of  attorney  which  Mrs.  Connell 
held  was  not  an  act  of  donation,  nor  doi« 
it  prove  in  itself  an  intention  on  the  part 
of  the  asserted  donor,  Mrs.  Jteyer,  to  do- 
nate the  amount.  Tlie  testimony  upon  the 
subject  is  direct  enough,  but  it  does  not 
prove  that  the  donor  did  actually  hand 
over  the  amount  to  tlie  donee.  She  author- 
ised Jier  to  withdraw  any  money  which  she 
may  wish  for  my  account.  That  does  not 
have  the  appearance  pf  an  actual  gift  as 
intended  by  the  law  upon  the  subject.  In 
other    words,    the   donation    was    not   eom- 

In  the  case  reported  in  Baltimore  v.  Mer- 
ryuian,  SO  Md.  584,  3!)  Atl,  il8.  there  was  a 
complete  donation  of  the  cJiei'k, 

Wc  do  not  attach  the  greatest  importance 
to  this  decision,  although  we  state  that 
from  the  point  of  view  of  the  appellee  it 
was  a  complete  assignment  of  the  definite 
amount  from  the  moment  of  the  assignment. 

The  French  authorities,  construing  the 
corresponding  articles  of  our  Code,  hold  that 
the  manual  j^ift  can  have  for  object  only 
corporeal  movables.  This  is  the  view  ex- 
pressed by  Laurent,  §  274. 

In  Hue,  vol.  <1,  p.  242,  it  is  stated  more 
broadly  that  incorporeal  things  can  be  thi^ 
subject  of  a  donation.  A  title  to  a  holder, 
fur  instance,  is  treated  as  a  corporeal  mov- 
able. 

In  the  present  case,  there  was  no  title  to 
an  incorporeal  thing;  only  a  power  of  at- 
torney which  directed  the  agent  under  the 
power  ot  attorney  to  withdraw  any  money 
she  might  wish  from  the  account  at  any 
and  all  times.  It  does  not  authorize  Mrs. 
Connell  to  do  as  she  pleases  with  the  amount 
she  withdraws.  It  is  a  power  of  attorney 
only,  and  the  agent,  it  is  presumed,  must 
account  to  the  principal.  It  is  not  to  he 
presumed  for  an  instant  that  one  who  is 
appointed  agent  by  inference  baa  the  right 
to  retain  an  amount  that  comes  into  his 
hands. 

The  right  recognizing  manual  gifts  is  an 
important  one.  Movable  property  iS  easily 
given;  very  little  or  no  formality  is  re- 
quired. Krom  that  point  of  view,  it  should 
be  made  to  appear  without  the  least  doubt 
that  the  intention  was  to  give  the  prop- 
erty. Proof  of  that  intention  must  be  made 
to  appear  by  the  manual  gift  itself,  and  not 
by  statement  of  conversations  held  with 
the  donee  before  or  after  the  gift. 

Tilts  article  of  the  Code  was  adopted  be- 
fore movable  property  had  the  great  value 
it  has  at  this  time.  It  was  deemed  that  it 
could   be   disposed   of   without  all  ^tbe  for- 
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malitiee  required  when  realtv  ia  donated. 
For  that  rcaaoD,  the  manual  gift  of  morable 
property  must  be  considered  at  the  present 
time  to  be  ae  important  In  many  instances 
as  the  donation  of  jmmovahte  property. 

Jipreover,  under  our  system  of  laws,  in 
the  interest  of  the  family,  it  is  said  an 
onner  cannot  dispose  a i nays  of  all  his 
property  without  regard  to  the  laws  relat- 
ing to  the  disposable  portion. 

if  a  manual  gift  can  be  made  by  a  mere 
power  ot  attorney  without  its  being  certain 
that  the  principal  intended  a  donation,  it 
Mould  be  easy  at  times  to  dispose  of  prop- 
erty witbout  regard  to  others  than  the  prin- 
cipal who  also  are  int<<restcd  in  the  disposi- 
tion of  property  made,  let  ua  say,  by  the 
head  of  the  family. 

We  have  to  reverse  tbe  decision  of  the 
district  court  and  direct  the  donee  to  re- 
turn the  amount  of  $1,535.38,  before  men- 
tioned, to  tbe  sueoesaion  to  be  divided  among 
the  tieira. 

It  is  therefore  ordeted,  adjudged,  and 
decreed,  as  rclatea  to  the  a<lminiatratriK, 
tbat  the  judgment  appealed  from  be  af- 
firmed, and  she  be  permitted  under  tbe 
proviaions  of  Ian-  to  settle  Anally  the 
succession  of  Mrs.  Catherine  Housknecht, 
To  that  extent  the  judgment  appealed  from 
ia  affirmed.  It  is  further  ordered,  ad- 
judged, and  decreed  that  Mrs.  Council  ahatl 
return  to  tlie  succeasion  the  aum  of  $1,- 
.135.38,  to  be  divided  aa  before  mentioned. 
It  is  further  ordeted,  adjudged,  and  decreed 
that  the  appellee  pay  tile  costs  of  appeal 
and  of  the  district  court.  The  coats  in  so 
far  as  relates  to  the  rule  taken  on  March 
13,  1913,  to  compel  Mre.  James  Connell  to 
place  the  amount  on  the  inventory,  to  be 
paid  by  appellee  also.  The  costs  of  the  dis- 
trict court  in  matter  of  the  opposition  to  the 
appointment  of  Mrs,  Connn-ll  us  adminis- 
tratrix to  be  paid  by  the  opponents. 

A  petition  for  -rehearing  having  been 
granted,  the  following  additional  opinion 
was  handed  donn  on  October  10,   1014, 

On  January  10,  1813,  Mrs.  Meyer  wrote 
to  Mr.  BUfter  as  follows: 

"Will  you  please  see  that  my  account  is 
tranaf cried  to  my  daughter,  Mrs.  Jose- 
phine Boyle  ConDcll,  to  use  aa  she  sees 
fit," 

On  the  same  day  the  savings  bank  deliv- 
ered the  balance  at  Mrs.  Meyer's  credit  to 
Mrs.  Connel!  on  a  receipt  signed,  "Mrs.  G. 
Meyer  by  Mra,  Josephine  Boyle  Conneli," 
The  evidence  shows  that  Mrs,  Connell  held 
a  power  of  attorney  from  her  mother,  to 
withdraw  money  from  the  savings  bank. 
Aa  a  matter  of  fact  the  account  was  not 
transferred  to  Mrs.  Connell.  It  follows  that 
Mrs.  Connell  received  the  money  as  agent 
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of  her  mother,  and  not  as  her  assignee  or 
transferee. 

Considering  said  written  request  to  Mr. 
Blafler  as  a  transfer  of  the  account,  the 
transaction  was  null  and  void  as  a  donation 
infer  vivos,  because  not  passed  before  a  no- 
tary public  and  tuo  witnesses,  as  required 
by  article  1530  of  tbe  Civil  Code  in  case  of 
every  donation  of  "incorporeal  thing?,  such 
as  rents,  credits,  rights,  or  actions." 

A  deposit  in  a  savings  bank  is  not  sub- 
ject to  cbcck.  and  is  n  mere  chose  in  action. 
Zane,  Banks  &  Bkg,  pp.  e30-630.  "The  pass 
book  is  not  a  document  which  ia  negotiable." 
Id,  (143. 

The  claim  of  Mrs.  Meyer  against  the  aav- 
ings  bank  fell  squarely  within  the  purview 
of  Civ.  Code,  art.  15S0,  and  the  alleged 
gift  by  parol,  or  private  writing,  of  the 
right  or  credit,  was  a  nullity  for   want  of 

According  to  the  text  of  the  law  the  man- 
ual' gift  is  the  giving  of  "corporeal  movable 
effects,  accompanied  by  a  real  delivery," 
Civ.  Code,  fljt.  1539. 

It  has  been  held  tliat  indorsed  checks,  and 
bonds  payable  to  bearer,  uiay  be  subjects 
of  the  manual  gift.  See  notes  under  Civ. 
Code,  arts.  1536,  153!);  Merrick's  Rev.  Civ. 
Code,  2d  ed. 

Such  checka  and  bonds  are  exceptions  to 
article  1536,  which  re4]uires  donations  infer 
ftcos  of  credits,  rights,  or  actions  to  be 
evidenced   by    act   passed    before    a    notary 

In  tbe  case  at  bar,  it  ia  not  shown  by 
the  required  authentic  evidence  that  Mrs. 
Meyer  donated  or  gave  to  her  daughter  tlio 
balance  due  her  by  the  savings  bank.  The 
alleged  donation  being  a  nullity  tor  want 
of  legal  form,  the  delivery  of  the  money  to 
Mrs.  Connell  produced  no  legal  effect. 

For  these  additional  reasons,  our  former 
decree  herein  is  reinstated  and  made  the 
final  judgment  of  the  court, 

Povosty,  J.,  dissenting  in  part: 
Mrs.  Josephine  Connell  applied  to  be  ap- 
pointed administratrix  of  the  succession  of 
the  decedent,  her  mother,  and  aaked  that  an 
inventory  be  made.  This  inventory  having 
been  made,  and  it  not  including  a  sum  of 
$1,635.38,  which  the  otlier  heirs  of  the  de- 
cedent knew  had  been  to  the  credit  of  the 
decedent  in  bank  shortly  before  her  death 
and  been  withdrawn  by  Mra.  Connell  under 
a  power  of  attorney  given  to  her  by  the  de- 
cedent, and  which  she  claimed  had  been 
made  a  present  of  to  her  by  her  mother, 
these  heira  filed  an  opposition  to  Mra,  Con- 
nell's  application,  and  moved  that  she  be 
ordered  to  show  cause  why  the  said  sum 
of  money  should  not  be  inventoried  as  he- 
longing  to  the  auccesaion.     The  trial  juJge 
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overruled  the  oppoeition,  and  denied  the 
motion,  and  con^rnied  tlie  applicant  as  a'l- 
miniatratri:!.  The  grounds  of  the  opposi- 
tion are  tliat  iUa.  Coniiell  is  an  uniit  person 
lor  the  position,  that  she  is  a  debtor  of 
the  estate  in  the  said  sum  of  $1,535.38,  and 
that  the  other  heira  prefer  that  Bomoonc 
else   should   be   appointed. 

Mrs.  Connell'e  mother,  a  very  old  person, 
had  lived  with  her  the  last  three  yuars  of 
her  life,  and  up  to  her  death,  and  wliatcver 
she  had  left  was  in  her  diarj^e,  and  yrt 
when  her  brother  and  coheir  arriving  from 
Texas,  where  he  lived,  iotinired  of  hi'r  con- 
cerning the  estate,  she  told  him  that  their 
mother  had  not  left  enough  to  bury  he-, 
and  when  her  nephew  and  coheir  asked 
liir  concerning  the  money  in  bank,  tiie  only 
satisfaction  she  gave  him  was  that  it  "as 
none  of  his  buslnesB,  As  a  matter  of  fact, 
there  were  bonds  to  the  amount  of  $4,700, 
and  some  real  estate.  We  lind  also  that  her 
coheirs,  with  one  exception,  prefer  that  one 
of  the  other  heirs  or  some  bank  should  have 
charge  of  the  estate.  We  think  it  would 
have  been  better  not  to  have  given  her 
ths  administration;  but  inasniueh  as  the 
estate  is  small  and  uncomplicated,  so  that 
the  question  of  wlio  administers  it  is  of 
little  importance,  and  a  new  appointment 
would  merely  mean  that  much  unnecessary 
expense,  we  have  concluded  to  let  her  ap- 
pointment stand. 

Her  mother,  ten  days  before  her  death,  ex- 
pressed the  desire  that  the  money  in  hank 
should  be  hers,  not  merely  at  her  death 
but  presently,  and  for  carrying  out  that 
wish  dictated  and  signed  the  following  let- 
ter: 

New  Orleans,  La.,  January   10,   1013. 
Dear  Mr.  Blafter:— 

Will  you  please  see  that  my  aceount  is 
transferred  to  my  daughter,  Mrs.  Josephine 
Boyle  Connell,  to  use  as  she  sees  'it.  and 
oblige.  Yours  sincerely, 

[Signed]  Mrs.  G.  llejer. 

ilr.  BlafTer  was  the  president  of  the  bank 
In  which  the  money  was  deposited.  !^^^B. 
Connell  on  the  same  day  drew  out  the 
money.  But  the  payment  of  it  to  her  was 
not  by  authority  of  this  letter,  which,  it 
will  be  noticed,  is  not  an  order  on  the 
hank,  but  by  autliority  of  the  power  of  jit- 
tomey  which  she  held,  as  is  shown  by  the 
receipt  which  the  bank  exacted  of  her,  which 
reads  as  follows: 

New  Orleans,  January  10,  1013. 
Received   of   Commercial-Germania   Trust 
and   Savings   Bank   $1,535.38,   as   per   pass 
book  No.  7283  for  $1,535.38. 

Mrs.  G.   Meyer, 
By  Mta,  Josephine  Boyle  Connell. 
L.RA.igiSB.  1 


Upon  tiiis  state  of  facts,  the  coheirs  of 
Mrs.  Connell  deny  that  there  was  a  manual 
gift  of  the  fund.     The  Code  provides: 

"Art.  1538.  A  donation  inter  vivoa,  even 
of  movable  effects,  will  not  be  valid,  unless 
an  act  be  passed  of  the  same,  as  is  before 
prescribed. 

"Such  an  act  ought  to  contain  a  detailed 
estimate  of  the  cfTects  given. 

"Art.  1531).  The  manual  gift,  that  is,  the 
giving  of  corporeal  movable  effects,  accom- 
panied by  a  real  delivery,  is  not  subject 
to  any  formality." 

Thus  it  is  seen  that  a  donation  of 
movables  cannot  be  effected  by  the  mere 
volition  of  the  n-ould*he  donor,  but  that 
therd  must  be  "a  real  delivery."  Was 
there,  then,  "a  real  delivery"  in  this  case? 
We  think  there  was.  Although  Urs.  Con- 
nell received  the  fund  as  the  agent  of  lier 
mother  as  between  herself  and  the  bank, 
she  received  it  for  herself  as  between  her- 
self and  her  mother.  "Tradition  or  deliv- 
ery of  movable  effects  takes  place,"  says 
article  2478  of  the  Code,  -when  the  pur- 
chaser had  them  already  in  his  possession 
under  another  title."  If  this  fund  had  been 
in  Mrs.  ConncH's  actual  possession  at  the 
time  her  mother  expressed  the  desire  that  it 
should  presently  be  hers,  there  would  have 
been  no  neeil,  for  the  perfection  of  a  manual 
gift,  that  the  ceremony  should  be  gone 
through  of  her  turning  the  money  over 
to  her  mother  and  of  her  niother  at  once 
returning  it  to  her.  The  law  takes  no  ac- 
count of  empty  formality;  indeed,  expressly 
declares  in  said  article  1339  that  the  manual 
gift  "is  not  subject  to  any  formality." 
For  the  perfection  of  the  manual  gift  it  . 
suffices  that  the  will  to  give  and  the  actual 
possession  of  the  donee  should  synchronize. 
The  volition  of  the  decedent  to  make  the 
gift  was  still  in  full  operation  at  the 
moment  Mrs.  Connell  actually  received 
the  money  from  the  bank.  Zacharie's  Suc- 
cession, lie  La.  154.  43  So.  98B. 

1,  therefore  dissent  on  the  question  of 
the  validity  of  the  manual  gift. 


MINNESOTA  SUPREME  COURT. 

JAMES  A.  FARRELL.  Apptl 

W.  A.  HICKEN,  Eespt., 

SAME,  Appt., 

RODERICK  MUECHISON,  Reapt. 

(125  Minn.  407,  147  N,  W.  SIS.} 

Elections  —  required  vote  for  nil  caodt- 

(tates  —  validity. 

J.  The    charter    of    the    city    of    Ihiluth, 
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adopted  by  the  el.^etorB  Dccuniber  3,  1B12, 
providoa  for  ft  preferentiiil  ballot,  with  the 
right  of  tlie  vi>t<'r  to  in(liciitP  flrst,  second, 
and  additional  choices.  It  contains  the  pro- 
vision that  no  vote  shall  be  counted  on  the 

marks  aa  many  >irHt  choices  as  there  are 
commissionera  to  be  elected,  'Ihia  proviaion 
is  not  in  conflict  with  tlie  scetioii  of  the 
atatc  Constitution  whii'h  gives  to  every  male 
person  belon^riii;;  to  certain  classes  the  right 
to  vote  "for  all  olficers  that  now  are  or 
hereaiter  may  be  elective  by  the  people." 
Same   —  rhurlor   provisions  —  general 

2.  The  Uiilnth  charter  does  not  abrogate 
the  provision  of  the  (iieneral  election  law, 
which  confers  upon  the  voter  the  right  to 
vote  for  persons  other  than  the  regularly 
nominated  candidates  whose  names  are 
printed   thereon. 

(Brown,  Ch.  J.,  and   Pbiiip  E.   Brown,  J., 


(May  35,   1U14.) 

APPEAL  by  contestant  from  a  judgment 
of  the  District  Court  for  Kt.  Louis 
County  in  defendants'  favor  in  consolidated 
actions  for  the  contest  of  an  election.     Af- 

The  facts  are  stated  in  the  opinion. 

Mesers.  Baldwin  &  Baldwin,  for  ap- 
pellant; 

The  legislature  cannot  add  to,  take  from, 
or  in  any  way  modify  the  qiialificHtiona  of 
an  elector,  and  prescribe  conditions  upon 
which  he  may  vote,  wliicb  are  different  from 
those  prescribed  by  the  Conatitution. 

McCrary,  Elections,  ^  5!);   ]0  Am.  t  Eng. 


Kiic.  I.JIW,  5T3;  State  ex  rel.  Knappcn  v. 
Clough.  23  Minn.  IT;  State  ex  rel.  Mc- 
Carthy V.  Fitzgerald,  37  Minn.  2l!,  32  N.  W. 
7S8;  State  ex  reL  Childs  v.  Holman,  58 
Minn.  21S,  59  N,  W,  1008;  State  ex  rel. 
Brady  v.  Bates.  102  Minn.  101,  112  N.  W. 
1026,  12  Ann.  Gas.  lO.i;  StaU-  ex  rel.  Nordin 
V,  Erickaon,  110  Minn.  152,  137  N.  W.  335. 

The  laiv  which  presents  a  form  of  bal- 
lot for  tlic  election  of  public  officers  without 
providing  a  blank  space  in  which  the 
voter  may  write  the  name  of  the  person  of 
hia  choice  U  unconstitutional. 

State  ex  rel.  Gulden  v.  Johnson,  S7  Minn. 
221,  !)I  K,  \V.  ti04,  H40;  State  ex  rel.  Mc- 
Carthy V,  Moore,  .S7  Minn.  308,  59  L.R.A. 
447,  94  Am.  St.  Rep.  702,  !12  N.  \V,  4; 
State  ex  rel.  Nordin  v.  Ericksou,  11!)  Minn. 
152,  137  N.  \V.  3M5. 

Even  if  a  name  had  been  written  on  the 
ballot  and  voted  for  by  an  elector,  the  per- 
Bon  ivliose  name  uus  so  written  would  not 
have  been  a  candidate  within  the  meaning 
of  the  charter,  and  the  whole  vote  would 
bave  been  rejected  as  void. 

Leonard  v.  Com.  112  Pa.  607,  4  AtL  220; 
Jlorris  v.  Ilurdctt.  2  Maulc  k  S.  212,  ]4 
Revised  Rep.  03!»;  State  ex  rel,  Brady  v. 
Bates,  102  Minn,  104,  112  K.  W.  1026,  12 
Ann.  Cas.  10.5. 

Messrs.  Crasswcller,  Crasfweller,  & 
Blu,  for  respondent  llickcn; 

The  legislature  may  establish  such  regu- 
lations as  will  enable  all  persona  entitled 
to  the  privilege  to  exercise  it  freely  and 
securely,  and  exclude  alt  who  are  not  en- 
titled  from  improper  participation  therein. 

Cooley,   Const.    Lim.   0th   ed.   7.56;    State 


While  the  question  has  arisen  in  a  few 
eaaea  as  to  the  constitutionality  of  atatutes 
reatricting  the  vote  of  an  elector  to  leas 
than  all  wliere  several  officers  are  to  be 
chosen  for  the  same  uflice  (aee  note  on  this 
question  to  Cora,  ex  rel.  MeCormick  v. 
Reeder,  33  L.R.A,  141),  research  has  dis- 
closed no  cane  other  than  Fabbell  v. 
HiCKES,  paaain^  upon  the  constitutionality 
of  a  statute  requiring  the  voter  to  vote  for 
alt  officers.  However,  in  Adams  v.  l.ansdon, 
IB  Idaho,  483,  110  Pac.  280,  cited  in  Fabbell 
V.  HicREN,  an  analogous  question  was  in- 
volved. BB  to  the  constitutionality  of  a  pro- 
vision of  the  primary  election  law  making 
it  mandatory  upon  the  voter  to  vote  for 
both  first  and  second  choice  if  there  were 
more  than  twice  as  many  candidates  as  of- 
fices. It  was  held  that  the  statute  did  not 
violate  a  constitutional  provision  that  "no 
power,  civil  or  military,  shall  at  any  time 
interfere  with  or  prevent  the  tree  and  law- 
ful exercise  of  the  right  ot  sutTrage."  The 
court  took  the  position  that  the  statute  did 
not  abridge  the  freedom  of  the  voter,  or  in- 
L.R.A.KX'itt. 


terfere  with  his  right  of  auffrage,  but  was 
a  reasonable  cxerciBc  of  the  power  of  the 
legislature.  However,  the  constitutional 
provision  in  question  wna  regarded  as  hav- 
ing reference  to  the  attendance  of  civil  and 
military  olRcers  at  ttie  poles  and  as  prohibit- 
ing interference  by  them  with  the  free  and 
lawful  exercise  of  the  right  of  aullrage. 

See  also  State  c.t  rel.  Zent  v.  Nichols,  ."iO 
Wash.  50»,  B7  Pac.  728,  upholding  the  con- 
stitutionality of  the  second- choice  provision 
of  the  Washington  primary  election  law, 
and  denying  the  contention  that  it  inter- 
fered with  the  freedom  of  election  guar- 
anteed by  the  Constitution,  and  compelled 
tbc  elwtor  to  vote  for  a  person  other  than 
the  cHiuliilate  of  his  choice. 

In  g.-neral,  as  to  regulations  of  the  riyht 
to  vote,  see  note  to  State  ex  rel.  Allison  v. 
Blake,  U  L.B.A.  480.  on  the  question  how 
far  the  right  to  vote  is  ahsolute. 

And  generally  as  to  constitutionality  of 
primary  election  laiia.  sec  notes  to  ^tate 
ex  rel.  Phillips  v.  Strassheim.  22  L.R.A. 
(N.S.t  1136  and  State  ex  rel.  Miller  t. 
Flaherty,  41  L.R.A.(N.S.)   132. 

R.  E.  H. 
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ex   rel.  Kordin  v,  Eritkaon,  119  Minn, 
]37   X.   W.  385. 

An  act  uf  the  Htuti'  iogislaturr  sliotild  not 
be  d(M;]arcd  nnconstitutional  unless  it  bo 
cli'urly  infringes  upon  some  provision  of  the 
CoiiHtltution  that  mi'ii  of  rra^onablo  niiiids 
would  practically  niiHiiimoualy  agree  as  to 
itri  unconstitutionaiitv, 

TraacMerk  CastB,'  100  U.  S.  82,  25  L. 
od.  JoO;  Korthern  Securities  Co.  v.  L'nited 
States,  1B3  U.  S.  330,  48  L.  ed.  705,  24 
Sup.  Ct.  Sep.  436;  Ames  v.  Lake  Superior 
4  51.  K.  Co.  21  .Minn.  241;  Curryer  v.  Mer- 
rill, 25  Minn.  1,  33  Am.  Rep.  450;  State 
ez  rel,  Simpson  v.  Mankato,  117  Minn.  453, 
41  L.R.A.1N,S.)  Ill,  136  N.  \Y.  264;  Pen- 
nington V.  Ilare,  CO  Minn.  148,  62  N.  W. 
118:  El«dl  V.  Comstock,  9B  Minn.  261,  7 
L.K.A.(X.S.)  021,  109  N.  W.  113,  698.  9 
Am.  Caa.  2T0;  State  ex  rel.  McCartliy  t, 
Moore,  87  Minn.  308,  50  L.R.A,  447,  94  Am. 
St.  Rep.  702.  92  X.  W.  4;  State  ex  rel. 
Tliompson  v.  Scott,  99  Minn.  145,  108  N.  W. 
828. 

ITie  voter  uiav  write  tlio  name  of  the  per- 
son for  whom  lie  dcHires  to  vote,  nnd  nliosc 

Siiortuu  V.  lioiiimr.  IOC  Minn.  464,  119 
X.  \V.  59;  Erickton  v.  Paulson.  Ill  Minn. 
336,  126  X.  W.  10!I7;  McCrary,  Elections, 
!(  543;  State  ex  rel.  Blodgett  v.  Eagan.  115 
Wis.  417.  01  N.  W.  084;  Qiiinn  v,  Markoe. 
37  Minn.  439,  35  X.  W.  263:  State  ex  rel. 
Baiiglin    V.    Ire,   91    Xeb.    31,    135    X.    W. 


Ifallam,  J.,  delivered  the  opinion  of  the 

At  an  election  in  Dulutli  on  April  1, 
19!  3.  contestees  IHoken  and  Murehison 
were  each  declared  elected  to  the  office  of 
eoramissioner  for  the  term  of  two  yearn. 
Contestant  Farrell  instituted  this  contest. 
The  trial  court  decided  against  him.  and 
he  appealed. 

This  election  was  the  Tirst  under  the 
"commiBsion"  charter  adopted  December  3, 
1012.  Under  this  charter  the  legislative 
and  c.tocutive  authority  of  the  city  ii  vested 
in  A  mayor  and  four  commissioners.  The 
term  of  office  of  eaj;h  commissioner  is  four 
yeara,  e.vcept  tliat  at  the  first  election  two 
of  tlie  eoilimit>Bioners  were  to  he  elected  for 
two  years,  tlie  otlier  t«'o  for  four  years. 
AH  elections  are  nonpartisan.  There  is  no 
primary  election.  Nominations  are  made 
by  petition  of  at  least  50  electors.  The 
names  of  candidates  so  nominated  are  all 
placed  upon  the  official  ballot  at  the  elec- 
tion. On  the  hatlot  used  at  thia  election 
the  candidates  for  coin niisa ion ers  for  the 
long  term  and  those  tor  the  short  term 
I..E.A.191.^B, 


were  separalely  classified  and  separately 
voted  for,  tlie  instruction  bein<;  <ii  each 
case  to  "vote  two,"  Where  candidates  are 
as  numerous  aa  they  were  In  this  case, 
three  coliimnx  are  placed  upon  the  ballot, 
ill  which  the  voter  is  to  indicate  bia 
choice  as  follows: 


The  right  of  the  voter  is  to  east  as  many 
lirst  choice  votes  as  tlicre  are  ottices  to  be 
filled,  a  like  number  of  second  choice  votes, 
and  third  choice  votes  without  limit  as  to 
number.  First  choice  votes  are  counted 
first.  If  any  candidate  receivea  a  major- 
ity of  these,  he  is  elected.  If  not,  then  the 
second  choice  votes  are  counted.  Then  if 
a  candidate  receives  a  majority  of  first  and 
second  choice  votes,  taken  together,  he  is 
elected.  If  not.  then  first,  second,  and  addi- 
tional choice  votes  are  all  counted  together, 
all  having  equal  value,  and  the  highest 
vote  elects,  in  this  case  no  candidate  re- 
ceived a  majority  of  first  choice  votes  or  of 
first  and  second  choice  votes  together.  It 
accordingly  hecame  necessary  to  count  the 
additional  clioice  votes. 

The  charter  contains  these  provisions: 

■'Xo  vote  shal!  be  counted  on  the  election 
of  commissioners  unlesa  the  voters  mark  as 
many  first  choices  as  there  are  commission- 
ers  to   be   elected.     ..."   Section   41, 

"All  ballots  shall  he  void  which  do  not 
contain  drst  choice  votea  for  as  many  candi- 
dates  for   commissi  oner   as  there  are   com- 
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ly  single  first  choice  votes  for  conimis- 
jners.  The  canvassing  hoard  and  the  trial 
court  in  counting  the  votes  for  commis- 
sioners followed  the  charter  and  rejected  all 
such  ballots.  ITad  tliey  counted  the  votes 
rejected,  contestant  t'arrell  would  have 
been  elected,  and  eontestee  Hicken  would 
have  been  defeated, 

.  The  contention  of  the  contestant  Is 
t  tlic  provision  of  the  charter  which  re- 
quires that  the  voter  must  mark  as  many 
firat  choice  votes  for  commissioner  as  there 
are  commissioners  to  be  elected,  in  order 
to  have  his  vote  counted,  is  in  eoniliet  with 
article  7,  9  1,  of  the  atate  Constitution, 
and  is  unconstitutional  and  void.  This 
section  of  the  Constitutiou  reads  as  fol- 
lows: "Every  male  person  of  the  age  of 
twenty-one  years  or  upwards,  belonging  to 
■  T    of    the    following   classes,    who    has 
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reBided  in  this  state  six  months  next  pre- 
ceding an  J  election,  shall  be  entitle*',  to 
vote  at  Buch  election  in  the  election  dis- 
trict of  wliich  he  ahftll  at  tlie  time  liave 
bi-en  for  thirty  days  a  resident,  for  all 
ofGcers  that  now  are,  or  hereafter  ma;  be, 
elective  by  the  people." 

The  claim  is  that  the  charter  provieion 
Teetricts  or  bampcrs  the  elector  in  his  con- 
stitutional right  to  vote  for  all  officers  that 
are  to  be  elected.  We  cannot  so  hold.  At 
the  outset  we  may  observe  that  the  i:anvaBa- 
ing  board  and  tlic  trial  eonrt  rejected  votes 
properly  marked  for  com  mission  era  for  the 
short  term,  on  the  ground  that  the  voter 
failed  to  mark  two  first  choice  votes  for 
commissioner  for  the  long  term.  It  may  be 
questionftbie  whether  the  charter  provisious 
quoted  authorized  this.  But'  the  votes  that 
were  rejected  on  this  ground  would  not 
affect  the  result  of  the  election.  The  re- 
sult is  not  aiTected,  unless  it  be  held  that 
the  canvassing  hoard  and  the  trial  court  im- 
properly rejected  votes  for  commissioners 
for  the  short  term  which  were  marked  with 
only  one  first  choice  for  the  short  term, 
and  the  one  question  we  decide  is  that  the 
charter  provision,  in  so  far  as  it  requires 
this,   is  not  unconstitutional. 

It  is  undoubtedly  true  that  neitlier  the 
state  legislature  nor  any  other  legislative 
autliority  can  either  restrict  or  extern'  the 
right  of  suffrage,  or  impose  conditions  which 
shall  in  any  substantial  manner  impede  its 
e.\erei8e.  State  ex  rel.  Nordin  v.  Erickson, ; 
[IB  Winn.  152.  137  K.  W.  385.  It  is  equal-  ' 
ly  true,  ho«'e\-er,  that  the  exercise  of  the 
right  of  suffrage  may  be  regulated  by  legis- 
lation. It  hag  for  years  been  regulated  in 
many  ways.  Men  do  not  have  the  right  to 
vote  in  what  manner  they  please.  The  legis- 
lature may  prescribe  the  day  and  hours 
of  election,  and  may  deny  any  voter  the 
right  to  vote  unless  he  be  present  at  such 
time.  It  may  require  the  voter  to  register 
in  advance  of  the  election,  and  deny  him 
the  right  to  vote  imless  he  do  so.  It  may 
prescribe  the  character  of  the  ballot  used 
and  the  manner  in  which  the  voter  shall 
indicate  his  choice.  It  may  require  him  to 
vote  by  means  of  a  voting  machine,  and 
deny  him  the  right  to  vote  in  any  otlier 
manner.  It  may  render  his  ballot  void  if 
he  vote  for  too  many  candidates,  thougli  he 
vote  for  one  and  against  the  other  of  the 
two  rei^tar  or  highest  candidates. 

Regulations  not  disaimilar  in  piinriple  to 
the  one  here  involved  have  been  applied  for 
years,  both  by  the  Constitution  and  the 
statutes  of  this  state.  Under  our  state  Con- 
stitution, when  constitutional  ameniimi'nta 
are  submitted  to  a  vote  at  any  general  elec- 
tion, they  must  receive  the  votes  of  a  ma- 
jority of  all  the  electors  voting  at  such 
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election.  If  the  elector  docs  not  regiateT 
his  vote  upon  thia  proposition  by  marking 
his  ballot,  his  vote  nevertheless  counts  in 
the  negative.  The  result  is  that  every  elec- 
tor must,  in  effect,  vote  either  for  or  against 
every  constitutional  amendment  or  refrain 
from  voting  at  alt.  The  Constitution  ap- 
plies the  same  principle  when  any  law  to 
increase  the  grosE  earnings  tax  upon  rail- 
roads is  to  be  voted  upon  at  a  general  elec- 
tion (Const,  art.  4,  g  32n)  ;  also  when,  in 
cities,  a  proposed  city  charter  or  an  amend- 
ment to  a  charter  is  to  be  voted  on  at  a 
general  election  (Const,  art.  4,  g  30)  ;  also 
in  counties  when  a  proposition  to  change  a 
county  seat  is  to  be  voted  on  at  a  general 
election   (Const,  art.  11,  g  1). 

The  legislature   applies  the  sami'  princi- 
ple where  tlie  question  of  license  or  no  li- 
cense in  villages   (>State  ex  rel.  Peacock  v. 
Osakis,  112  Minn.  305,  128  X.  W.  295).  or 
of  the  issuance  of  school  lionds  by  school  dis- 
tricts   (State   px   rel.   Board   of   Education 
n.  B7  Minn.  402,  5  L.R.A.(X.S.)  327. 
be  voted  upon   at  a 
voter  murit  have  his 
in  these  questions  or 
not  vote  at  all.    The  validity  of  laws  of  this 
character  has  never  been  questioned. 

In  IJott  V.  Secretary  of  State,  62  X.  .}. 
L.  107,  40  Atl.  740,  it  was  held  by  the  su- 
preme court  of  New  Jersey  that,  where  sev- 
eral constitutional  amendments  were  to  be 
voted  upon,  a  form  of  ballot  which  required 
to  vote  one  way  or  the  other  on  all 
the  amendments  did  not  contravene  tlie  re- 
quirement of  the  Constitution  that  such 
amendments  should  be  "submitted  in  such 
manner  and  form  that  the  people  may  vote 
for  or  against  eai-h  amendment  separately 
and  distinctly."  Tlie  court  [at  page  126] 
said:  "The  constitutional  provision  in  it- 
self gave  no  consideration  for  the  quali- 
fied voter  who,  for  any  reason,  was  indifTcr- 
ent  or  noncommittai."  Tliis  cnse  "ss 
aHirmcd  on  other  grounds  in  <1!t  N.  J.  L. 
286,  45  L.R.A.  251,  43  Atl.  744,  S81. 

Of  course  these  precedents  are  not  de- 
cisive of  the  questions  here  involved.  But 
they  hear  witness  to  the  fact  that  forms  of 
regulation  quite  as  restrictive  as  the  regji- 
lations  here  found  are  of  common  accepta- 
tion. The  particular  plan  adopted  by  the 
nuluth  charter  is  new.  But  its  novelty 
alone  sliould  not  condemn  it.  In  view  of 
past  experience  in  the  government  of  Ameri- 
can cities,  the  people  of  Duluth  may  be 
pardoned  for  attempting  aomething  new.  It 
is  a  matter  of  common  knowledge  that  un- 
der the  system  generally  prevailing,  where 
two  or  more  persons  are  to  be  elected  to  any 
office,  some  voters  may  and  do  seek  to  give 
on  advantage  to  the  candidate  of  their 
choice  by  casting  a  vote  for  him  and  i 
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other.  The  practice  redounds  to  the  bene- 
flt  of  the  individual  candidate  rather  than 
to  the  pubho  good.  The  theory  of  the  non- 
partisan  ayBtern   it   that,   under   its  opera- 

fluenced  by  the  partisan  conairierationa  which 
in  local  affairs  have  too  often  militated 
agaiuHt  good  government.  It  may  well  be 
that,  if  the  practice  ia  permitted  of  easting 
a  single  vote  for  a  single  candidate  tor 
an  office  to  which  two  or  more  are  to  be 
elected,  combinatlims  of  voters,  actuated 
by  partisan,  selfish,  or  other  improper  rao- 
tivea,  may  in  this  manner  gain  a  certain 
advantage.  The  people  of  the  city  of  Du- 
luth,  pursuant  to  the  autiiority  granted  to 
them  hv  tile  Constitution  and  laws  of  the 
state,  adopted  this  charter  for  their  own  lo- 
cal government  at  a  popular  election,  by  a 
vote  of  at  least  four  sevenths  of  the  electors 
voting.  They  sawiit  to  make  a  rule,  which 
in  their  local  elections  should  prohibit  this 
practice,  doubtless  in  the  expectation  that, 
if  every  elector  who  votes  for  any  candi- 
date for  an  office,  where  more  than  one  is  to 
be  elected,  is  compelled  to  east  as  many 
votes  as  there  are  oQicers  to  be  elected,  a 
better  composite  expression  of  the  judg- 
ment of  the  electorate  will  be  attained. 
With  the  wisdom  of  these  charter  provi- 
sions we  iiave  no  coneern.  They  emanate 
from  an  authority  having  po«er  to  legis- 
late generally  aa  to  siicli  matters,  Tliey 
ore  the  law,  unless  they  run  contrary  to 
fiome  iiigher  law.  The  state  Constitution  ia 
such  a  higher  law.  But  we  must  bear  in 
mind  that,  as  far  as  po1^'er  of  legislation  is 
concerned,  the  state  Constitution  ia  an  in- 
strument of  limitation,  not  of  srant.  We 
need  not  search  in  it  for  authority  for  this 
Ic-iislation.  We  need  look  in  it  only  for 
prohibitions.  No  constitutional  authority 
to  legislate  upon  this  subject  is  required. 
The  power  of  the  legislative  authority  to 
legislate  is  plenary,  unless  the  Constitu- 
tion has  deprived  it  of  that  power.  J^m 
men  v,  Minneapolis  Gaslight  Co.  65  Minn. 
]M.  207,  33  L.R.A.  m,  HO  Am.  St.  Rep. 
4.7O,  fiS  >'.  W.  53;  State  ex  rel.  Simpson 
v.  Jlankato,  117  Jlinn.  438.  41  L.R.A.O.S.) 
Ill,  130  X.  W.  264. 

Legislative  enactments  are  not  to  be 
lightly  put  aside  by  the  courts.  In  Ogden  v. 
Saunders,  12  Wheat.  213,  6  L.  ed.  (I0«,  the 
Su|,reine  Court  of  the  United  States,  speak- 
ing throu^  Washington,  .T.,  saidt  "It  is  but 
a  decent  respect  due  to  tlie  wisdom,  the  in- 
tegrity, and  the  patriotism  of  the  ii^sls- 
tive  body  by  which  any  law  is  passed,  to 
presume  in  favor  of  its  validity,  until  its 
violation  of  the  Constitution  is  proved  be- 
Tend  all  reasonable  doubt."  This  rule  has 
alwBTS  obUincd  in  this  state.  Curryer  v. 
Merrill,  25  Minn.  1,  4.  3;l  Am.  Kep.  450; 
L.R.A,1915B. 


I-omnien  v.  ^liuneapolis  Gaslight  Co.  65 
Minn.  196,  208,  33  L.RJl.  437,  60  Am.  St. 
Hep.  450,  8B  N.  W.  53. 

The  Constitution  was  adopted  in  1857. 
This  is  not  a  long  time  ago,  and  yet  polit- 
ical and  social  conditions  have  materially 
changed.  The  Constitution  contemplated 
changing  conditions.  Necessarily  new  de- 
vices that  uTc  in  eondict  with  the  Constitu- 
tion are  forbidden,  but  the  Constitution 
must  not  be  narrowly  construed.  It  must 
be  broadly  construed  with  a  view  to  adapt  it 
to  the  changed  and  changing  conditions, 
which  its  framers  knew  must  arise,  and,  in 
order  that  it  may  accomplish  the  purpose 
for  which  it  was  adopted,  to  furnish  a  work- 
ing rule  of  legislative  conduct  for  genera- 
lloi..  y.l  10  com.. 

Approaching  this  question  in  the  light  of 
these  principles,  we  cannot  hold  that  this 
charter  provision  abridges  the  right  of  the 
elector  "to  vote  ...  for  all  officers , 
.  .  .  elective  by  the  people."  The  char- 
ter does  not  command  the  elector  not  to 
vote.  It  enjoins  him  to  vote,  Xo  clause  in 
tlic  Constitution  guarantees  him  the  right 
not  to  vote.  It  is  bia  duty  as  a  citizen 
to  exercise  his  franchise  to  the  full.  No 
citizen  has  any  constitutional  right  to  per- 
form half  his  public  duty  by  voting  for  only 
half  the  number  of  candidates  to  be  elect- 
ed to  any  ofHee,  and  a  law  that  requires  biro 
to  perform  his  full  public  duty  and  vote 
for  all  he  may  aa  a  condition  to  voting 
for  any  is  not  an  unwarranted  restriction  of 
his  right  to  vote  "for  all  olEcera"  to  be 
elected.  The  decision  in  Adams  v.  LansdoD, 
IS  Idaho,  483,  110  Pac.  280,  while  not  di- 
rectly   in    point,    tends    to    sustain    these 

2.  It  is  contended  that  this  charter  pro- 
vision is  an  unwarranted  limitation  upon 
the  right  of  the  voter  to  vote  for  iiihom  he 
pleases,  because,  it  is  urged,  he  cannot  vote 
for  one  whose  name  is  not  printed  on  the 
ballot,  and  tliere  may  not  be  two  candicl.ites 
for  commissioner  for  whom  he  can  consist- 
ently vote,  and  that  as  a  result  he  may  be 
put  to  the  alternative  of  voting  against  his 
conscience,  or  not  at  all.  In  our  opinion, 
the  voter  is  not.  under  this  charter  pro- 
vision, so  limited.  Tlie  general  election  law 
(Gen.  Stat.  1»13,  g  460)  definitely  confers 
upon  the  voter  the  power  to  write  upon  the 
ballot,  and  to  vote  for,  persons  other  than 
the  regularly  nominated  candidates  whose 
na-neH  are  printed  thereon,  and  %  327  pro- 
vides for  a  blank  line  for  such  purpose. 
The  Dulnth  charter  (§  47)  adopts  the  gen- 
eral election  laws  of  the  state,  "except  aa 
otherwise  provided  in  this  charter."  We 
have  examined  the  charter  with  care,  and  we 
find  in  it  nothing  which  abri^atea  the  dbove 
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proviaions  of  the  gunural  law,  aud  wt  liold 
th^^se  proviaioiia  atill  hi  force  in  ttie  city  of 
Duliith.  See  State  ex  rel.  Bau°bn  v.  Ure, 
'Jl  Neb.  3],  135  X.  W.  224;  Park  v.  Rives, 
40  Utab,  47,  110  Pac.  1034. 
Judgment  affirmed. 

Broivii,  Cb.  J.,  diEsentint;: 

I  am  unable  to  concur  in  tbe  vicwa  of 
the  court  in  this  uase,  and  tliereforc  re- 
spectfully disscDt.  Tlic  question  involved  is 
of  far  greater  and  more  serious  irajiortanee 
than  whether  the  contestant  or  contestee 
aha.I1  iiold  and  discharge  the  duties  of  the 
ofHee  of  couimieaioner  of  public  safety  of 
the  cltv  of  Duluth.  The  constitutional  right 
of  the  electors  of  the  state  freely  and  witli- 
oiit  restraint  to  cast  their  ballots  for  candi- 
dates of  Clieir  choice,  and  tu  liave  them 
counted  as  cast,  ia  the  fundamental  issue 
presented,  ia  of  far-reaching  importance  for 
future  guidance  of  legislation  along  tlie  line 
of  the  Duluth  charter,  and  entirely  over- 
shadows all  other  considerations. 

The  facts  are  fully  stated  in  the  opinion, 
and  need  not  be  repeated.  That  the  provi- 
sions of  tlic  Duluth  charter  violate  the  con- 
stitutional rights  of  the  electors  of  that  city 
seema  clear  and  beyond  aerions  discussion. 
The  Constitution  Ig  1,  art.  7)  provides 
that  every  citizen  meeting  the  requirements 
there  prescribed  "shall  be  entitled  to  vote 
.  .  .  for  all  officers  that  now  are,  or 
hereafter  may  be,  elective  by  the  people." 
Thia  ia  an  expresa  guaranty  of  a  right  or 
privilege  which  cannot  be  denied,  or  sub- 
atantially  impaired  or  abridged  by  legis- 
lation. It  is  a  civil  privilege  protected  by 
the  fundamental  law,  to  be  exercised  by  the 
elector,  or  not,  at  hia  option,  and  in  no  sense 
a  legal  duty  imposed  by  law.  It  ia  a  duty 
in  the  sense  that  it  is  a  personal  obliga- 
tion the  citizen  owes  to  the  state  and  to 
society,  but  it  has  never  been  declared  by 
court  or  legislature  an  imposed  legal  duty 
which  the  elector  must  perform  either  in 
whole  or  in  part.  And  it  may  safely  be  said 
that  prior  to  the  adoption  of  the  Duluth 
charter  no  Icgialative  authority  has  ever 
attempted  t'l  declare  that  an  elector  must 
east  his  ballot  for  a  particular  number  of 
candidates  or  not  vote  at  all.  Under  the 
Constitution,  the  right  of  franchise  must 
be  free  and  untrammeled,  to  the  end  that 
the  elector  may  freely  cast  his  ballot  for  such 
candidates  as  he  deems  worthy  of  election, 
and  that  he  is  here  deprived  of  that  right 
ia  clear.  If  the  decision  in  this  case  affirm- 
ing the  validity  of  this  requirement  is  fol- 
lowed and  applied  in  the  future,  there  ia  no 
limit  to  which  the  legislature  may  not  go 
in  restricting  and  substantially  embarrass- 
ing the  ri^t  of  franchise.  It  may  say,  as 
does  the  Duluth  charter,  that,  if  the  elec- 
tor casts  his  ballot  for  a  less  number  of 
L.E.A.I915B. 


candidates  than  are  to  be  elected  to  a  par- 
ticular office,  the  ballot  shall  be  void.  It 
may  command  the  elector  to  vote  the  entire 
ballot,  or  be  deprived  of  the  right  to  vote 
for  any  of  the  candidates  appearing  thereon: 
I  and,  if  he  fails  to  do  so,  that  tbe  ballot 
I  cast  by  bim  for  some  of  the  candidates 
isliall  be  void.  Tbe  legislature  may  also  say 
and  declare  tliat  if  several  constitutional 
amendments  are  to  be  voted  upon,  each 
.  elector  shall  cast  his  ballot  upon  all,  one 
.  way  or  the  other,  or  not  at  all.  In  mj'  opin- 
ion, the  legislature  has  no  such  power,  and 
any  statute  ao  providing  would  be  a  nullity. 
I  As  1  understand  the  facts  in  Bott  v.  Secre- 
tary of  State,  C2  N.  J.  L.  107,  40  Att.  740, 
cited  in  the  opinion  of  the  court,  the  de- 
cisio  '  there  rendered  does  not  uphold  any 
such  legislative  power.  In  the  case  at  bar 
two  commissioners  were  to  be  elected. 
There  were  eight  or  ten  candidates  whose 
names  appeared  upon  the  oHicJal  ballot. 
Several  ballots  were  cast  for  contestant 
only,  and  by  force  of  the  Duluth  charter, 
the  validity  of  which  ia  aOirmed  by  this 
court,  the  ballots  so  cast  are  tbroivn  out, 
resulting  in  a  declaration  that  a  candidate 
who  received  the  minority  vote  at  tiie  elec- 
tion is  declared  elected  to  the  oSice.  If 
I  thia  docs  not  deny  the  right  of  the  elector 
I  to  vote  for  candidates  of  his  choice,  ig- 
1  noring  those  to  whom  he  is  opposed,  it  is 
I  difficult  to  imagine  a  statute  that  would 
■  have  that  effect.  \Vhile  It  ia  true,  aa  re- 
I  marked  in  the  opinion  of  the  court,  that 
statutes  are  not  to  be  lightly  set  aside,  it  is 
equally  true  that  the  right  of  franchise. 
I  standing,  as  it  does,  at  the  foundation  of 
I  our  free  institutions,  is  just  as  sacred  aa 
,  the  right  of  the  legislature  to  cnaet  laws. 
I  Its  protection  is  safeguarded  by  the  Con- 
;  stitution.  and  is  beyond  legislative  impair- 
ment. The  suggestion  in  the  opinion  that 
one  of  the  purposes  of  thia  proviaion  of  the 
Duluth  charter  was  to  prevent  combinations 
of  voters  in  favor  of  one  candidate  is  with- 
out force.  If  combinations  of  this  kind 
are  formed,  the  purposes  thereof  can  read- 
ily be  carried  out  by  voting  for  the  preferred 
candidate  alone,  and  then  writing  into  the 
ballot  the  name  of  aome  peraoD.  not  a  candi- 
date at  all,  and  marking  the  cross  opposite 
his  name,  thus  wholly  circumventing  the  in- 
tention of  tbe  charter,  by  the  eMcrcise  of  a 
right  the  opinion  concedes  to  each  elector. 
The  result  intended  to  be  guarded  against 
may    be    accomplished    by    this    idle    cere- 

In  my  opinion,  the  charter  of  Duluth  upon 
this  subject  arbitrarily  violates  the  rights 
of  the  electors,  and  should  be  declared  void. 
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Prlncfpal  and  tmrcty  —  bulldliiic  con- 
tract —  failure  to  rplain  funilN  —  ef- 
fect. 

A  surety  ou  a  bond  tor  the  faithful  per- 
formfincc  by  the  contractor  of  a  builiiEn)> 
contract  is  absolutely  disclinrjfed  from  lia- 
bility when  the  obligee  fails  to  retain  not 
teas  than  15  per  eent  of  the  value  of  all 
work  performed  and  material  furnished  in 
the  performance  of  Raid  I'oiitruct  in  accord- 

Hradnote  by  J.eib,  District  Judge. 


(June  30,  1913.) 

APPEAL  by  defendante  from  a  judprnent 
of  the  District  Court  for  Santa  t'f 
County  in  plaintiir's  favor  in  an  aetion 
on  a  bond  for  the  faithful  performance  of 
a  building  conlract.     Reversed. 

Stuti-mi'Nt  by  Lelb,  District  Judge: 
This  is  an  aetiou  brought  by  the  appellee, 
Xathan  Salmon,  against  A.  L.  Morgan,  as 
Iirtncipai,  and  the  American  Surety  Com- 
pany, as  surety,  on  a  bond  for  the  faithful 
performance  of  a  building  contract  by  the 
terms   of   which   the   lutid   ^Morgan    wss    to 


3r'ofe.  —  RcleaiK-  of  nuretij  on  hulldlna 
contitictor'n  bond  by  making  )>";/- 
ment«  not  authorUed  by  contraet. 

This  note  supplements  the  earlier  note  to 
First  Nat.  Rank  v.  Fidelitv  &  D.  Co.  5 
L.R.A.(N.S.)  418.  It  does  not  include 
cases  in  which  the  surety  was  hi'ld  liable 
upon  the  ground  that  he  bad  ratified  im- 
proper payments,  or  upon  the  ground  that 
tbe  payments  were  authorized. 

It  was  said  in  !^t.  John's  College  v.  .^tna 
Indemnity  Co.  201  N.  Y.  335,  94  N.  E.  B94, 
that  if  money  in  given  to  a  contractor  or 
for  his  benefit  by  an  owner  in  advance  of 
his  payment  becoming  due  upon  a  contract, 
the  amount  thereof  and  the  circumstances 
of  the  payment  should  be  considered  in  con- 
nection with  the  obligation  of  the  surety; 
and  that,  while  an  advance  payment  is  an 
act  which  may  be  so  antagonistic  to  the 
interests  of  the  surety  and  the  obligation 
aasumed  by  him  as  to  relieve  him  from  fur- 
ther obligation  to  the  ou'ner  upon  iiis  con- 
tract of  suretyship,  the  rule  of  strict 
construction  is  liable  at  times  to  work  a 
practical  injiistice,  and  it  ought  not  to  be 
extended  beyond  the  reason  for  the  rule, 
particularly  when  the  surety  is  engaged  in 
the  business  of  becoming  a  surety  for  pay 
and  preaumably  for  profit.  Accorilingly.  it 
was  held  in  that  case  that  where  an  advance 
payment  without  the  architect's  certiticate, 
as  required,  is  made  to  enable  the  con- 
tractor to  pay  laborers  and  to  avoid  giving 
up  his  contract,  the  same  not  amounting  to 
more  than  the  stipulated  percentage  of  the 
work  already  done.  and.  after  default  hy 
the  contractor,  another  undue  payment  is 
made  to  pay  off  laborers,  not  as  a  part  of 
the  contract,  but  to  prevent  future  labor 
troubles, — the  sureties  are  not  absolutely 
discharged.  It  was,  iiowevcr,  held  that  to 
the  extent  of  the  unauthorised  payments, 
the  surety  was  not  liable. 

So,  the  CISC  of  Y.  JI.  C.  A.  v.  Fidelitv  & 
0.  Co.  90  Kan.  3.12.  I..R.A.1015,  — ,  133 
Pac.  894,  declares  that  a  corporation  en- 
gaged in  the  surety  or  guaranty  insurance 
husini^ss  stands  in  a  less  favorable  position 
tlian  the  ordinary  surety  on  a  contractor's 
L.B.A.l!tI.lR. 


iKind;  and  that  failure  to  retain  the  amount 
re(|uired  by  the  principal  contract  might  not 
discharge  the  corporation  where  it  would 
disciiargc  an  ordinary  surety.  But  it  holds 
that  wliere  the  coi.tract  authorises  monthly 
payments  of  a  certain  percentage  of  the 
work  done,  and  the  bond  provides  that  the 
surety  shall  not  be  liable  if  the  owner  makes 
final  payment  without  the  surety's  consent, 
the  surety  is  discharged  to  the  c.ttent  of 
the  premature  payment.  In  reaching  its 
conclusion  the  court  cited  with  particular 
approval  not  onlv  the  note  in  H  L.R.A. 
(N.S.)  418,  but  also  the  note  to  George  A. 
Hormel  4  Co.  v.  American  Bonding  tro.  33 
L.R.A.IN.B.)  513,  on  the  character  of,  and 
rules  governing,  contracts  by  corporations 
cngagnl  for  profit  in  the  business  of  guar- 
antying the  fidelity  or  the  contracts  of  other 
persons.  .As  to  paid  sureties,  see  also 
Brown  v.  Title  Ouarantv  i  .**-  Co.  38  L.R.A. 
(N.S.)  B98;  and  Cost«llo  v.  Bridges,  L.R.A. 
inl5A,  Hn'i.  And  see  also  cases  cited  at 
page  295  of  note  in  47  L.R.A. (N.S.)  290, 
on  the  question  whether  entering  into  con- 
tracts of  suretyship  for  a  consideration 
insurance. 


See  also  note  in  5  L.R.A.  (N.S.)  418.  And 
see  also,  infra,  casea  under  the  heading. 
"Overestimates  or  falsified  bills  or  receipts." 

This  division  e\i-ludes  cases  of  loans  and 
advancements,  which  are  discussed  separate- 
ly below. 

But  few  decisions  are  found  to  emphasize, 
as  is  done  in  the  preceding  cases,  the  dif- 
ference between  the  ordinary  surety's  obli- 
gation and  that  of  a  paid  surety  company. 
More  often  the  courts  declare  broadly  that 
the  owner's  failure  to  retain,  until  comple- 
tion of  the  building,  the  percentage  of  the 
price  of  labor  and  material,  as  required  by 
the  contract,  discharges  the  suretv.  Law- 
hon  v.  Toors,  73  Ark.  473,  84  S.  W.  638; 
National  Suretv  Co.  v.  Long,  79  Ark.  523, 
ne  S.  W,  745;  Fels  A  Co.  V.  Massachusetts 
Bonding  &  Ins.  Co.  48  Pa.  Super.  Ct.  27; 
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erect  a  building  for  anUl  Salmon  in  the  city 
uf  Santa  Y6.  The  bond  aned  upon  is  con- 
ditioned aa  follows: 

Now,  therefori',  the  condition  of  this  obli- 
gation ia  such  tliut,  if  said  principal  shall 
faithfully  perform  sftld  contract  on  his  part, 
according  to  tlie  terma,  covenants,  and  con- 
ditionB  thereof  (except  as  hcroiiiatter  pro- 
Tided),  then  this  obligation  shall  e  void; 
otherwise,  to  remain  in  full  force  and  etTect: 
Provided,  however,  and  upon  the  following 
further  express  conditions: 

First.  That,  ia  the  event  of  any  default 
on  the  part  of  the  principal  in  the  per- 
formance of  auy  of  the  terms,  covenants,  or 
conditions  of  said  contract,  written  notice 
thereof,  with  a  verified  statement  of  the 
particular  facta  showiiij^  such  default,  and 


the  date  thereof,  shall,  within  fifteen  (16) 
days  after  sucli  default,  be  delivered  to  the 
surety  at  its  oRice  in  the  city  of  Santa  F£, 
New  Mexico,  and  that  in  case  of  such  de- 
fault all  moneys  which,  but  for  such  default, 
would  be  due,  or  would  thereafter  become 
due,  to  the  principal,  shall  be  held  by  the 
obligee  and  by  bim  applied  for  the  indemnifi- 
cation of  the  surety. 

Second.  That  the  liability  of  the  surety 
hereunder  is  and  shall  be  strictly  construed 
aa  one  of  suretyship  only;  and  that  no  suit, 
action,  or  proceeding  upon  or  by  reason  of 
any  surh  default  sliall  be  brought  or  in- 
stituted against  the  principal  or  surety 
after  the  24th  day  of  July,  190e,  and  that 
actual  service  of  writ  or  process  commenc- 
ing such  suit,  action,  or  proceeding  be  made 
on  or  before  such  date. 


.  L.  410,  OB  Atl. 
1088  (at  least,  where  such  percentage,  if 
retained,  would  have  been  sufficient  to  com- 
plete the  contract  after  the  contractor's 
abandonment  of  it).  Kote  in  this  connec- 
tion, y.  M.  C.  A.  V.  Fidelity  4  G.  Co,  supra. 

This  rule  is  reeogni^A'd  in  Guttenbcrg  v. 
Vassel,  74  K.  J.  I..  553,  05  Atl.  904,  holding 
that  the  surety's  liability,  however,  con- 
tinues where  the  bond  provides  that  it 
should  not  be  void  by  reason  of  any  pay- 
ment made  to  the  contractor  contrary  to  the 
terms  of  the  contract. 

The  purpose  of  a  stipulation  for  progress 
payments  for  materials  furnished  or  labor 
performed,  upon  certificates  of  the  archi- 
tect ia  to  guard  a);ainst  the  consequences  of 
a  default  in  ease  the  principal  contract 
proves  a  losing  one,  or  tlic  contracting  party 
for  any  reason  fails  to  comply,  the  per- 
centage retained,  where  tliat  is  provided  for. 
affording  additional  security,  as  well  a^ 
holding  out  an  incentive  for  the  contractor 
to  finish  his  work ;  and  when  the  provision  is 
not  observed,  and  advances  or  overpayments 
are  mndf,  it  is  bo  obviously  to  the  preju- 
dice of  the  surety  tlint  it  operates  aa  a  dis 
charge  as  a  matter  of  law.  Fidelity  &  D, 
Co.  V.  Agnew,  82  C.  C.  A.  103,  152  Fed.  05.->. 

I'lic  owner's  failure  to  comply  with  a.  pro- 
vision of  the  principal  contract  for  re- 
tained percentages  disobarges  a  surety 
whose  bond  subrogates  him,  in  case  of  de- 
fault, to  the  rights  of  the  contractor  to  alt 
the  deferred  payments  and  retained  per- 
centages. It  was  so  held  in  O'Xeill  v.  Title 
Guaranty  4  T.  Co.  113  C.  C.  A.  211,  IBl 
Fed.  570,  holding  that  a  jirovision  that  pay- 
ments were  to  be  made  on  the  first  day  of 
each  month,  a  certain  percentage  of  value 
of  the  work  and  labor  being  paid,  and  the 
rest  retained  until  final  completion,  bns 
reference  to  the  contract  price,  and  not  to 
the  amount  of  materials  and  labor  fur- 
nished, and  that  where  the  owner  does  not 
retain  the  retjuired  percentage  of  the  con- 
tract price,  the  surety  is  discliarged,  al- 
though he  paid  only  the  permitted  percent- 
age of  the  value  of  the  materials  and  labor 
L.R  A.1915B. 


furnished,     which 

A  surety  for  the  perfor 
tract  giving  the  owner  the  right  to  retain 
the  last  payment  to  meet  lienable  claims  is 
not  liable  for  a  claim  which  could  thus  have 
been  met,  where  the  last  payment  was  made 
to  the  contractor  without  a  certificate  from 
tiie  architect  that  it  was  due  as  required  by 
the  contract.  Harris  v.  Taylor.  150  Mo. 
App.  291,  129  S.  \V.  9115. 

^^llere.  instead  of  retaining  the  stipu- 
lated percentage,  the  owner  pays  the  con- 
tractor in  full,  and  the  contractor  abandons 
the  contract  at  a  time  when  completion  in 
itself  would  yield  no  profit,  the  surety  on 
the  contractor's  bond  is  discharged.  Long 
v.  American  Suretv  Co.  23  X.  D.  492,  137  N. 
tt".  4J. 

And  although  the  contract  provides  no 
time  for  payment,  the  surety  is  dischafijiil 
by  payment  in  full  K'fore  the  work  is  cum- 
menecd,  where  the  bond  provides  that  the 
owner  shall  retain  the  last  payment  and  the 
reserve  due  until  complete  performance  and 
until  the  expiration  of  the  time  when  liens 
may  be  filed,  and  that  the  surety  shall  be 
notified  in  writing  before  the  last  payment  ■ 
shall  be  made  or  the  reserve  paid.  Leien- 
dccker  v.  .Etna  Indemnity  Co,  Si  Wash. 
fiOn,  101  Pae.  210. 

A  decision  like  that  in  Moboas  v.  Salmon 
is  reached  in  I-yons  v,  Kitchcll,  —  K.  M. 
— ,  134  Pac.  213,  declaring  that  the  devia- 
tion from  the  terms  of  tlie  contract,  and 
not  tlie  injury  or  damage  done  by  such  de- 
viation, is  what  operates  to  release  the 
surety;  and  that  the  breach  of  the  contract 
ipso  focio  nullifies  it  as  to  the  surety. 

An  overpayment  of  $2,000  on  a  JIO.OOO 
job,  three  months  before  completion,  and 
without  tile  required  architect's  certificate, 
was  held  in  Kunz  v.  Boll,  140  Wis.  69,  121 
X.  W.  eoi,  to  be  such  a  materia!  variation 
from  the  contract  as  absolutely  to  discharge 
the  surety. 

The  case  of  Bessemer  Coke  Co.  v.  Gleason, 
223  Pa.  S4,  72  Atl.  257,  goes  no  further 
than  to  hold  that  an  owner  who  fails  to 
retain   the   re^juired   percentage   cannot   re- 
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Third.  Tliat  the  priniipal  shiill  not,  nor 
shttll  the  Biiri^ty,  be  liable  for  any  damage 
resulting  from  an  art  of  Qod,  or  from  a  mob, 
riot,  civil  coinniotion.  or  n  )>uhlic  ?n?m]r, 
or  from  employees  leaving  the  work  being 
done  in  the  performance  of  said  contract,  or 
so-called  "Btrikcs"  or  labor  difticiiltlea.  or 
from  lire,  lightning,  tornado,  or  cjclone,  or 
frcHn  injury  to  person  or  adjacent  property 
resulting  from  accident  or  negligence  in  the 
performance  of  such  contract;  and  that  the 
principal  shall  not,  nor  shall  the  eurety,  be 
liable  for  the  reconstruction  or  repair  of 
any  work  or  materiata  daniagpil  or  de- 
stroyed by  said  causes,  or  any  of  tliem. 

Fourth.  That  the  obligee  shall  retain 
not  less  than  fifteen  [  15% )  per  centum  of 
tJie  value  of  all  work  performed  and  ma- 
terials furnished  in  the  performance  of  said 


contract,  until  the  complete  perfor 
aaid  principal  of  all  the  terms,  covenants, 
and  conditions  thereof,  on  said  principal's 
part  to  be  performed,  and  that  the  obligee 
shall  faithfully  perform  all  the  terms,  cove- 
nants, and  eonditiona  of  said  contract  on 
tlie  part  of  Raid  obligee  to  he  performed. 

Signed  and   sealed  tliis  27th  day  of  No- 
vember, mo  5. 

[Signed]        A.   L.  Morgan. 
[Signed] 

American  Surety  Company  of  Xcw  York, 
By  Robert  C.  Gortner, 

Resident  Vice  President. 
Atteet:   Hanna  &  Spencer,  Resident  Assist- 
ant Secretary, 

In    the    latter    part   of    December,    1905, 
while  the  building  was   in   process  of  erec- 


eover    the    amount    of    such    over  pay  in 
from  the  surety. 

But  where  the  contractor  abandons  the 
work  long  before  completion,  and  the  owner 
finishes  the  same  himself,  the  surety's  lia- 
bility to  the  owner  for  the  excess  expended 
by  Kim  above  the  contract  price  is  not  af- 
fected by  the  fact  tiiat  the  o«*ner  did  not 
reserve  the  stipulated  percentage  of  the  eon- 
tract  price,  such  provision  being  predicated 
npon  the  contractor's  i>erforBiance  of  the 
contract,  Kureka  Stone  Co.  v.  First  Chris- 
tian Cniurch,  86  Ark.  212,  126  Am.  St.  Rep. 
1088,  "tlO  S.  W.  1042. 

And  where  the  principal  contra  ft  provides 
that  the  contractor  shall  pay  for  all  labor 
and  materials  promptly  po  as  to  prevent 
the  filing  of  liens,  the  owner  may,  althongli 
the  contract  also  gives  him  the  right  to  pro. 
teet  himself  against  such  liens  by  reserving 
eertain  payments  to  the  contractor,  or  parts 
thereof,  rely  upon  such  obligation  of  the 
contractor,  which  has  become  a  part  of  hia 
bond,  and  the  surety  upon  the  bond  is  there- 
fore not  released  by  failure  to  reserve  such 
iieymenta,  although  the  owner  knew  that  the 
ahor  was  being  performed  and  the  ma- 
terials furnished.  Rawson  v.  Grant,  138 
Iowa,  127,  115  N.  W.  SOB. 

Where  the  contract  provides  for  (he  re- 
tention of  20  per  cent  until  the  work  Is 
finished,  and  tlie  bond  provides  for  R  reten- 
tion of  15  per  cent,  a  retention  of  l-i  per 
cent  is  sufficient  to  preserve  the  liability  of 
the  surety.  American  Surety  Co.  v.  Scott, 
J8  Okla.  264,  00  Pac.  7. 

Architects'  estimates  and  bills  or  receipts 
for  labor  and  materials — failure  to  ob- 
tain as  required. 

Seoalsonotein  6L.R.A.(?J,S.)  418.  And 
see  cases  under  the  heading.  ''Overeat! mates 
or  falsified  bills  or  receipts." 

nnder  second  heading  below. 

A  provision  in  a  bnilding  contract  that 
the  contractor  shall  be  paid  an  the  work 
propresBCB  according  to  the  amount  of  ma. 
terials  furnished  or  work  performed,  upon 
L.K.A.HH5B. 


I   be   made   by    the   supervii 


r  engineer, 


I  tlie  I 


of  «  surety  on  the  coutractor's  bond,  and 
payment  in  disregard  of  it  is  auch  a  depar- 
ture from  the  contract  as  to  release  tlie 
suretv.  Fidelity  A.  D.  Co.  v.  Agnew,  82  C. 
C.  A.  103.  152  Fed.  05."). 

And  where  the  provision  is  for  payment 
at  certain  stages  of  construction,  it  has 
been  held  that  a  payment  before  the  coi'. 
responding  stage  of  construction  was  com- 
pleted released  tbc  surety  notwitliatanding 
at  the  time  a  succeeding  stage  of  construc- 
tion was  under  way  to  such  an  extent  that 
the  total  amount  of  work  done  exceeded 
the  amount  of  the  payment.  Blackburn  v. 
Morel,  13  IJa.  App.  SIB,  70  S.  E.  492,  de- 
claring that  the  liability  of  the  surety  is 
atricti  Jurig,  and  is  released  by  any '  act 
which  tends  to  increase  the  risk. 

Ordinarily,  under  a  building  contract  au- 
thorizing variations  and  changes  from 
specifications,  such  changes  may  be  made 
without  discharging  the  sureties;  but  where 
the  provision  is  that  money  shall  he  paid 
only  on  architect's  certificates  as  the  work, 
progresses,  and  on  tlie  basis  of  a  certain 
percentage  of  its  value,  subject  to  addi- 
tions and  reductions  as  may  thereinafter  'be 
provided,  the  original  stipulations  cannot 
be  changed  without  the  surety's  consent, 
where  the  contract  contains  no  further  pro- 
visions with  respect  to  changes.  Reiseaus  . 
v.  Whites,  128  Mo.  App.  135,  106  S.  W.  603. 

Failure  of  a  contractor  to  exercise  his 
option  to  pay  directly  persons  furnishing 
labor  and  materials  to  the  sul>eontractor, 
or  to  exact  receipts  which  the  subcontractor 
agreed  to  obtain  and  deliver  to  the  eon- 
tracto',  discharges  the  surety  on  the  sub- 
contmetor's  bond,  at  least  from  liability  for 
the  difference  between  the  unpaid  claims  for 
labor  and  materials  and  the  unpaid  por- 
tion of  tlie  contract  price.  Pauly  Jail  Bldg. 
&  Mfg.  Co.  V.  Collina,  138  \Vis.  494,  120 
N,  W.  225, 

And  the  gist  of  Hubbard  v.  Reilly,  51  Ind. 
App.  )9.  na  N.  K.  888,  seems  to  be  that 
where  the  contract  provides  that  the  pay- 
ments  are   to   be   made   to   the   contractor 
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tion,  the  contract  wM  terminated  by  the 
obligee  discharging  the  contractor  because 
of  alleged  defects  in  the  work  bo  far  done, 
and  on  January  5.  1906,  lie  entured  into  a 
new  contract  witli  another  contractor,  un- 
der which  the  building  was  completed  Janu- 
ary 15,  1»07.  At  the  time  Morgan  waa  dis- 
charged, all  work  performed  and  Diateriala 
furnished  in  the  construction  of  said  build- 
ing was  paid  for  in  full  by  the  obligee. 

After  the  completion  of  the  building  the 
appellee  brought  suit  for  damages  against 
the  appellants  on  said  bond,  and,  a  jury  hav- 
ing been  waiTcd.  the  cause  was  tried  by 
the  court,  and  judgment  rendered  against 
appcllanta,  from  which  judgment  this  ap- 
j)eal  is  prosecuted:  the  following  among 
other  errors  ijcing  assigned: 

■•2.  The  court  erred  in  holding  and  find- 
through  the  surety,  the  failure  of  the  owner 
to  do  so  releases  the  surety;  and  that  the 
owner  cannot  be  heard  to  say  that  when 
paymentfl  were  due  he  sought  the  surety  hut 
could  not  find  him,  where  it  appears  that 
he  afterward  made  numerous  payments 
without  any  fuither  effort  to  locate  the 
surety  or  to  pav  through  him. 

And  where  the  owner  has  failed  to  com 
ply  with  the  requirenient  that  payment  be 
made  only  upon  affidavits  of  the  contractor, 
the  fact  that  an  aftidavit  was  taken  when 
the  last  payment  was  made  ia  immaterial 
for  tiie  purpose  of  preserving  the  surety's 
liabilitv.     Clackburn  v.  Morel,  supra. 

And  'in  Zang  v.  Hubbard  BIdg.  *  Realtv 
Co.  —  Tex.  Civ.  App.  — .  125  S.  W.  85,  the 
court  seemed  to  think  that,  but  for  a  pro- 
vision in  the  bond  that  the  sureties  should 
not  be  discharged  by  any  change  in  the 
method  or  amounts  of  payment,  the  sure- 
ties would  have  been  discharged  by  a  secret 

■     ■     the    pi 

.  .  would 
the  company  and  get  credit 
therefor  upon  an  indebtedness  due  from  him 
to  the  owner. 

Hut  payment  without  the  required  archi- 
tect's certificate  doea  not  affect  the  surety's 
liability  so  long  as  not  more  than  the  stipu- 
lated percentage  is  paid.  Martin  v.  Whites. 
128  Mo.  App.  117,  106  S.  W.  008;  Brand- 
run  V,  Empire  State  Suretv  Co.  Ill  Minn, 
aTft,  127  N.  W.  4-i4. 

And  where  thf  contract  provides  that  the 
payment  shall  be  made  on  the  15th  of  each 
month,  upon  architect's  certificates  delivered 
to  the  owner  on  or  before  the  5th  of  each 
month,  mere  variation  from  these  require- 
ments as  to  datea  does  not  adect  the  lia- 
bility of  the  surety,  in  the  absence  of 
unwarranted  anticipation  of  payments  or 
unfair  dealing.  »w  Haven  v.  >;ational 
8team  Economizer  Co.  79  Conn.  482,  65  Atl. 
059. 

Payment   to   the   contractor   without   bis 

troduction  of  receipted  bills,  as  required 
y  a  provision  in  the  bond,  does  not  release 
the  surety  where  the  provision  declares 
that  if  the  contractor  fails  to  produce 
T..R.A.1915B. 


ing  that  the  obligee  complied  with  the  re- 
quirements of  the  bond  in  the  matter  of  the 
reservation  by  him  of  fifteen  per  centum 
(lo%)  of  the  amount  due  in  accordance 
with  the  terms  of  the  hond  and  contract." 

Messrs.  Wilson,  Boiviiian,  &  Diiniiivy. 
for  appellants: 

The  surety  wa.'S  released  by  the  failure 
of  the  obligee  to  retain  15  per  cent  of  the 
value  of  tlie  work  performed  and  materials 
furnished. 

First  Xat.  Bank  v.  Fidelity  &  D.  Co.  5 
L.R,A,(>;.S,|  418.  note;  Glenn  County  v. 
Jones,  2  Ann.  Cas.  760,  note;  Slielton  v. 
American  t^urety  Co.  06  C.  C.  A.  94,  131 
Fed.  210;  Welch  v.  Hubschinitt  BIdg.  4 
Woodworking  Co.  81  S.  J.  L.  57,  38  Atl. 
824;  Taylor  v.  Jeter,  23  Mo.  244;  Kt.  Mary's 

the  receipts,  the  owner  must  immediately 
notify  the  surety,  and  "upon  demand 
pay  to  the  company  Isurety)  all  money 
which  would  have  been  due  and  payable  to 
the  principal  had  the  principal  produced 
such  receipted  bills,"  and  it  does  not  ap- 
pear that  the  surety  ever  made  any  demand 
for  such  moneys  although  so  modified. 

In  Kunz  v.  Boll.  140  Wis,  69.  121  N.  W. 
001,  the  court  expressed  doubt  whether 
failure  to  esact  the  architect's  certificate 
would  aflTect  the  liability  of  the  surety  so 
long  as  the  payments  at  no  time  exceeded 
the  roapeotive  amounts  due  under  the  con- 
Where  money  is  due  a  contractor,  its 
payment  to  his  creditors  with  liis  consent, 
instead  of  to  the  contractor  himself,  doen 
not  affect  the  liability  of  his  surety.  Wolf 
v.  .'Etna  Indemnity  Co.  103  Cal.  507,  120 
Pac.  470. 

In  People  use  of  Reynolds  v,  Banhagcl, 
151  Mich,  40,  114  X.  W.  669,  the  court 
said  that  undoubtedly  a  atircty  for  the 
performance  of  a  contract  providing  for 
paj'nicnts  at  specified  times  or  upon  pro- 
portional performance  of  the  contract  would 
be  discharged  by  material  advances  made 
by  the  owner  to  the  principal  without  the 
surety's  consent;  but  it  was  held  that  there 
was  no  such  advancement  where  the  con- 
tract provided  for  payment  upon  estimates 
made  about  each  thirty  days,  and  one  pay- 
ment was  made  upon  an  estimate  about  a 
week  before  the  customarj'  period,  where 
such  estimate  was  for  work  actually  per- 
formed. 

And  in  Litchgi  v.  Gottlieb,  134  Mo,  App. 
237,  113  S.  W.  1134,  the  court  recited  the 
principle  that  any  material  variations  from 
the  contract  method  of  payment  will  re- 
leasie  the  surety,  but  held  under  the  fact« 
of  the  case  that  the  surety  was  not  dis- 
charge<l  inasmuch  as  the  contract  was  silent 
an  to  the  time  of  payment;  and  that  al- 
tlioiigh  in  such  circumstances  the  contractor 
could  not  have  recovered  payment  until 
romnletion  of  the  work,  no  such  limitation 
would  be  read  into  the  contract  for  the 
purpose  of  discharging  the  surety  from  Ha- 
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College  T.  Meagher,  11  Kt.  L.  Rep.  112.  11 
S.  W.  608:  McNally  v.  Mercantile  Trust 
Co,  204  Pa.  598.  54  All.  3H0:  Welirung  v. 
Denham,  42  Or.  388,  71  Pap.  133;  Cowdery 
T.  Hahti.  105  Wis.  45.'>.  76  Am.  St.  Rpp. 
»21,  81  N.  W.  832 ;  Gato  v.  Warrington,  37 
Fla.  542,  13  So.  883;  i:iiited  States  v. 
American  Bonding  *  T.  Co.  32  C.  C.  A. 
420,  61  U,  S.  App.  .')84,  K9  Fed.  B25;  Cati- 
fornlft  Sav.  Bank  v.  American  Surety  Co.  87 
Fed.  118,  82  Fed.  8B6:  Foster  v.  Fidelity 
t  C.  Co.  99  Wis.  447,  40  L.R.A.  833,  79  N. 
W.  89;  Starr  v.  Millikin,  180  111.  458,  54 
X.  E.  328;  Electric  Appliance  Co.  t.  United 
.States  Fidelitv  *  O.  Co.  lit)  W  ia.  434.  53 
L.R.A.  609,  85  K.  W.  6^»■.  Fidelity  k  C. 
Co.  T.  Sanders,  32  1ml.  App.  448.  70  X.  E. 
167;  Insurance  Co.  o/  X.  A.  v.  Brim,  11 
Ind.   281,    12   N.   E.   315;    Swift   ft   Co.   v. 


.Jones,  135  Fed.  43T;  Sullivan  v.  Fraternal 
Societies'  Co-op.  Indemnity  Union.  36  Misc. 
578,  73  N,  Y.  Supp.  1094;  Guarantee  Co, 
of  N.  A,  Mechanics'  Sav.  Bank  £  T.  Co.  183 
U.  S.  402,  46  L.  ed.  253,  22  Sup.  Ct.  Eep. 
124;  Knight  t  J.  Co.  v.  Castle,  172  Ind.  97, 
27  L.R.A.(N.S.)  573,  87  N.  E.  976. 

The  limitation  of  time  in  the  bond  within 
which  suit  must  be  brought  was  not  com- 
plied vrilh,  and  there  was  no  waiver  of  time. 

Mnrshalltown  Stone  Co.  v.  Louis  Drach 
Constr.  Co.  123  Fed.  747;  Southern  E\p. 
Co.  V.  Caldwell.  21  Wall.  264.  22  L.  ed. 
656;  Holtby  v.  Zane,  220  Pa.  178.  69  At]. 
675;  Ripley  v.  -Etna  Ins.  Co.  30  N.  Y.  136, 
88  Am.  Dec.  302;  Peoria  M.  4  V.  Ina.  Co. 
V.  Whitehill,  25  111.  460;  East  Liverpool 
China  Co.  V.  Illinoia  Surety  Co.  152  111.  App. 
89;   Granite  BIdg.   Co.   v.   Saville,   101    Va. 


bility  for  the  contractor's  abandonment  of 
the  work,  merely  becauar  payments  were 
made  before  such  abandonment. 


American  Surety  Co.  209  Mass.   : 


— overeetiinsteB  of  falsified  bills  o 


See  also  note  in  5  L.R.A.{X.S.)   418. 

A  provision  in  the  bond  that  failure  of 
the  owner  to  retain  the  required  percentage 
until  completion  of  the  contract  sliall  dis- 
charge the  surety  does  not  have  such  effect 
unless  the  owner  overpays  the  contractor 
IcDowingly;  and  where  the  principal  con- 
tract authorizes  the  payment  of  the  author- 
ized percentage  at  certain  intervals  upon 
certiBcates  of  the  architect,  overestimates 
in  such  certificates,  whether  from  mistake 
of  the  architect  or  through  collusion  be- 
tween him  and  the  contractor,  esciise  the 
overpayments  thereunder  so  long  as  the 
owner  acts  in  the  bona  fide  belief  in  tbeir 
rorrectness.  McKenzie  v.  Barrett,  43  Tes. 
Civ.  App.  431.  98  S.  W.  22!l. 

The  case  of  Xew  Haven  v.  National  Steam 
Economizer  Co.  79  Conn.  482,  65  Atl.  B50, 
holds  tiiat  the  surety  is  not  discharged 
where  the  architect  in  making  the  certifi- 
cates, and  the  owner  in  paying  them,  acted 
in  good  faitli.  notwithstanding,  upon  the 
termination  of  tlie  contract  by  the  owner 
for  cause,  from  33  to  50  per  cent  of  the 
work  had  been  done,  while  65  per  cent  of 
the  contract  price  had  been  paid,  and  under 
the  contract  only  85  per  cent  was  to  be 
paid  before  completion  of  tlic  work. 

And  the  Hurety  is  not  discharped  where 
the  owner  in  good  faith  payH  estimates 
which  arc  too  high,  made  by  the  superin- 
tendent, who.  under  the  contract,  is  the 
agent  of  all  pRVties  in  makint;  the  estimates, 
although  he  was  lax  in  preparing  them. 
Y.  M.  C.  A.  v.  Gibson,  58  Wash.  308,  lOS 
Pae.  760. 

.1  fortiori,  where  the  engineer  in  making 
his  estimate  makes  an  honest  mistake  and 
overestimates  the  amount  of  work  done,  and 
payment  is  made  accordingly,  but  deduc- 
tions are  made  in  subsequent  months,  it  is 
held  that  there  was  no  overpayment  such 
*B  would  release  the  auretv.  Wakefield  v. 
J.,.R.A.1015B. 


3,  95  K. 
i 


The  case  of  Chicago  v.  Agncw,  264  111 
288,  10,6  N.  E.  252,  states  that  from  an  early 
date  it  has  been  held  that  a  surety  is  dis- 
cliargod  by  the  payment  to  the  contractor 
of  money  which  the  contract  required  to  be 
reserved;  but  the  case  is  disposed  of  upon 
the  ground  that  the  surety's  liability  is  not 
nffected  by  payment  pursuant  to  orer- 
estimates,  where  no  more  than  the  specified 
per  cent  of  the  estimates  was  ever  paid, 
and  the  specified  part  of  the  contract  price 
was  always  held  in  reserve. 

Payment  upon  receipts  forged  by  the  con-' 
tractor,  but  believed  by  tJie  owner  to  be 
genuine,  does  not  affect  the  surety's  liability 
in  a  liond  conditioned  for  the  true  and 
faithful  performance  of  the  contract,  where 
the  contract  required  the  contractor  to  pro- 
duce retoipte  from  the  laborers  and  mater- 
ialmen before  obtaining  payments  from  the 
owner  as  the  work  progressed.  Allen  v. 
Enerotb,  118  Minn.  478,  137  N.  W.  16, 

And  a  surety  upon  the  bond  of  one  con- 
structing a  county  bridge  under  a  contract 
providing  that  the  county  shall  pay  76  per 
cent  of  the  cost  of  the  materials  from  time 
to  time  as  delivered,  the  same  not  to  ex- 
ceed 75  per  cent  of  the  contract  price,  and 
the  balance  on  completion,  is  not  dis- 
charged by  payment  for  inferior  materials 
furnished  under  falistied  bills  iihowing  them 
to  be  according  to  specifications,  where,  al- 
though the  amount  paid  was  more  than  75 
per  i-ent  of  the  actual  value  of  the  materials 
furnished,  it  was  not  more  than  73  per  cent 
of  the  billed  price.  Van  Buren  County  v, 
American  Surety  Co.  137  Iowa,  490,  126 
Am,  St.  Eep.  200,  11.)  X.  W.  24.  In  reach- 
ing its  conclusion  the  court  said  that  it 
would  be  a  reproach  to  the  laiv  to  permit 
a  surety  to  escape  liability  because  the 
obligee  had  been  guilty  of  a  technical  breach 
of  contract,  where  tlit  breach  was  due  to 
the  principal's  failure  to  comply  with  the 
contract  against  which  the  surety's  bond 
was  conditioned,  as  in  this  case,  by  furnish- 
ing inferior  materials  and  hilling  them  at 
the  contract  price.  ^ 
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217,  43  S.  E.  351;  Novelty  Mill  Co.  y. 
Heinzerling,  30  Wash.  244,  81  Par,  742; 
James  Reillj  Repair  &,  Supply  Co.  v.  Smith, 

100  C.  C.  A.  030,  177  Fed.  188;  lie  Far- 
c'onnet  v.  WeBtern  AsHur.  Co.  58  C.  C.  A. 
H12,  122  Fed.  448,  aflirming  110  Fed.  405; 
Taber  v.  Royal  Ina.  Co.  124  Ala.  681,  26 
So.  252;  Metropolitan  Acci.  Asbq.  v.  Froi- 
land,  161  111.  30.  52  Am.  St.  Rep.  359,  43 
N.  E.  760. 

The  alterationB  made  in  the  Morgan  can- 
tract  released  the  surety. 

Lonergan  v.  San  Antonio  Loan  t  T,  Co. 

101  Tex.  63,  22  L.R.A.(>r.S.)  :164.  130  Am. 
St.  Rop.  SOS.  104  S.  W.  1061,  108  S.  W. 
870,  reversing  —  Tex.  Civ.  App.  — .  08  S.  W. 
387;  Beers  v.  Wolf.  116  Mo.  179,  22  S.  W. 
620;  Killoren  v.  Meehan,  55  Mo.  App.  427; 
Eldridge  v.  Fuhr,  5»  Mo.  App,  44;  Fuller- 
ton  Lumber  Co.  v.  Gatea,  89  Mo.  App.  201 ; 
Chapman  v.'  Eneberg,  95  Mo.  App.  128,  68 
S.  W.  974;  Burnes  v.  Fidelity  i.  D.  Co.  96 
Mo.  App.  467,  70  S.  W.  518;  Trurkep  Lodge 
No.  14,  I.  O.  O.  F.  y.  Wood,  14  Nev.  293 : 
Northern  Light  Lodge  No.  1,  I,  0.  O.  F. 
v.  Kennedy,  7  N.  D.  146.  73  N.  W.  524. 

Loans  and  advancements. 

The  surety  is  not  discharged  by  a  loan 
made  by  the  owner  to  the  contractor  where 
it  Is  a  bona  ftde  loan,  and  not  a  pavment 
on  account.  Mever  v.  Bichow,  133  La.  975, 
63  So.  487. 

Virtually,  loans  are  held  not  to  be  unau- 
thorized payments,  and.  of  course,  esses  bo 
holding  are  not  strictly  within  the  title 
of  this  note,  being  decided  not  upon  the 
ground  that  unauthorised  payments  do  not 
release  the  surety,  but  upon  the  ground  that 
there  were  no  unauthorized  payments.  For 
instance,  in  addition  to  the  preceding  case, 
see  Museum  of  Fine  Arts  v.  American  Bond- 
ing Co.  211  Mass.  124,  B7  N.  ¥..  633,  hold- 
ing that  no  payment  which  will  release  the 
surety  occurs  when  the  owner  loans  money 
on  the  contractor's  note  to  enable  the  latter 
to  pay  for  labor  or  materials,  and  the  con^ 
tractor  executes  a  paper  giving  the  owner 
authority  to  apply  instalments  on  tiie  con- 
tract price  as  they  came  due,  upon  the  loan, 
it  appearini;  that  it  was  not  intended  as  an 
advance  payment,  but  as  a  loan  pure  and 
simple.  After  coming  to  this  conclusion, 
the  court  said  that,  this  being  the  case,  it 
is  therefore  unnecessary  to  determine  the 
question  whether  an  advance  payment  re- 
leasee the  surety, 

Ttut  where,  before  any  work  is  done,  a 
subcontractor  informs  the  contractor  that 
he  is  unable  to  proceed  with  the  work,  and 
the  contractor  advances  money  to  him  not 
only  in  excess  of  the  stipulated  percentage, 
liut  in  escess  of  the  contract  piice,  the 
surety  upon  the  subcontractor's  bond,  which 
is  payable  to  the  contractor,  is  discharged, 
and  the  fact  that  the  excessive  payments 
were  necessary  to  enable  the  subcontractor 
to  eomplet*  the  work  does  not  affect  the 
L.R,A.]1115B. 


Failure  to  give  notice  Hfteen  days  after 
the  default,  in  compliance  with  the  terms 
of  the  bond,  is  fatal  to  the  cause  of  action. 
Knight  4  J.  Co.  v.  Castle,  172  Ind.  !17, 
27  L.R.A.(N.S.)  573,  87  M.  E.  978;  Novelty 
Mill   Co.  V.  Heinzerling,  39  Wash.  244.   Rl 

j  Pac,  742;  National  Surety  Co.  v.  Long.  60 
C.  C.  A.  623,  125  Fed.  887. 

I      Mr.  .\.  B.  Reiiolian,  for  appellee: 

Failure   to   withhold    15    per    cent    docs 
not  release  the  so-called  furety. 

I      United  States  Fidelity  &  G.'Co.  v.  Omaha 

'  BIdg,  *  Constr.  Co.  53  C.  C.  A.  465.  116 
Fed.  145;  Leghorn  v.  Nydell.  39  Wash.  17, 
80  Pac.  833;  American  Surety  Co.  v.  Waseca 
County,  77  Minn.  92.  79  N.  W.  640;  Madi- 
son v.  American  Sanitary  Engineering  Co. 
118  Wis.  480,  35  X.  W.  10:17:  Smith  v. 
Molleson,  148  N.  Y.  241,  42  N.  E.  660; 
Grafton  v.  Hinklej,  111  WiH.  40,  86  N,  W. 
850. 

The  alterations  in  the  contract  were  un- 
availing,  because   not   pleaded. 

'      American  Surety  Co.  v.  San  Antonio  Loan 

•  &  T.  Co.  —  Tex.  Civ.  App.  — ,  98  S.  W.  403; 

i  Filbert  v.  Philadelphia,  181  Pa.  530,  37  -Atl. 


situation,  especially  where  that 


the 


Dntingen 


the  contractor  should  have  the  election  to 
take  charge  of  the  work  and  charge  the  ex- 
pense of  completing  it  to  the  subcontractor. 
McKnight  v.  Lange  Mfg.  Co.  —  Tex.  Civ. 
App.  — ,  155  S.  W.  977, 

Where  a  subcontractor  is  to  be  paid  upon 
architect's  certifieatea  for  materials  incor- 
porated into  the  building,  his  surety  is 
discharged  by  an  advancement  of  one  fifth 
of  the  amount  of  his  contract  without  any 
certificate  or  notice  to  the  surety,  and  be- 
fore any  work  has  been  done  on  the  build- 
ing, to  enable  the  subcontractor  to  pay 
workmen's  wages  in  getting  out  the  materi- 
als during  a  delay  in  the  building  opera- 
tions caused  by  the  principal  contractor, 
who  was  obligee  in  the  bond.  James  Black 
Masonrv  ft  Constr.  Co.  v.  National  Ruretv 
Co.  61  "Wash.  471.  112  Pac.  517.  emphasiz- 
ing the  fact  that  the  surety  was  a  com- 
pensated indemnity  company.  The  court 
also  recognized  the  fact  that  mere  technical 
breache«  of  the  principal  contract  irill  not 
release  the  surety.  It  was  stated  that  in 
this  case  the  contractor  was  prejudiced  be- 
cause the  advanced  payment  removed  a 
considerable  part  of  the  incentive  of  the 
subcontractor  to  complete  the  work. 

There  occurs,  not  an  accommodation  loan, 
but  an  advance  of  money  on  a  contract 
between  a  contractor  and'  a  materialman, 
in  violation  of  a  provision  thereof  requiring 
payments  for  material  as  the  work  prn- 
gresaes,  to  be  made  upon  estimates  of  the 
supervising  architecf.  where  the  contractor, 
after  refusing  to  loan  the  materialman 
money,  indorses  his  note,  which  is  discount- 
ed at  a  bank  and  afterward  paid  by  the 
owner  aecoimting  to  the  bank  for  the  value 
of  material  received,  such  transaction,  after 
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64G;  CoB-lM  V.  t'nttcd  SUtes  Fidelity  *  G. 
Co.  32  Wash.  120,  (18  Am.  St.  Rep.  838,  72 
Pac.  1033. 

Lelb,  District  Judge,  deliv-proJ  the  opin- 
ion of  the  court: 

A  number  of  questions  are  raised  by  »p- 
pcllants  in  their  aasignnient  of  errors,  bvit 
the  flndingB  of  fact  of  the  lower  court  upon 
conflicting  evidence  arc  probalily  binding 
upon  us  IB  to  all  these. 

The  court  concluded  that  the  surety  waa 
not  released  by  the  failure  of  tlie  obligee  to 
retain  15  per  cent  of  the  value  of  the  work 
performed  and  material  furnished,  as  re- 
quired by  tiie  bond.  Nowhere  has  the  ap- 
pellee shown  that  he  has  complied  ^vith  this 
condition,  aiid  it  was  necessary  for  him  to 
do  so  before  lie  couLd  recover.  On  the  con- 
trary, he  admits  in  his  evidence  that  pay- 
ments had  been  made  in  full.  This  ques- 
tion can  therefore  be  considered  by  us,  and, 
as  it  goes  to  the  very  heart  of  the  matter, 
it  ivill  be  unnci'essary  for  us  to  consider  any 

The   bond   sued   upon   was  given  to  guar- 

eompletion.  bein<:  succeeded  by  others 
handled  in  the  rame  wav.  Fidelity  &  D. 
Co.  V.  Agnew,  82  C.  C. 'A.  103,  152  Fed. 
955.  holding  the  surety  on  the  material- 
man's bond  therefore  discharged. 

But  overpayments  early  in  the  work  in 
small  amounts,  made  directly  to  the  cou' 
tractor,  whether  regarded  as  loans  or  ad- 
rancements,  do  not  affect  the  liability  of 
the  surety  where  they  aggregate  less  than 
a  credit  subsequently  given  for  extra  work. 
Manhattan  Co.  v.  United  SUtes  Fidelity  & 
ti.  (.0.  77  Wash.  405,  137  Pae.  1003. 

.\nd  where  payments  were  to  be  made  in 
instalments  of  certain  amounts  at  respective 
stages  of  tlie  work,  as  sliown  by  the  archi- 
tect's csrtificates.  loans  and  advancenienta 
to  the  contractor  shortly  before  the  work 
had  progressed  to  the  rcEi>ective  payment 
stages  were  held  not  to  affect  the  surety's 
Uahillty,  where  the  advancemeuts  were  de- 
ducted from  the  respective  iiiatslnienta  when 
they  became  due  and  were  paid.  Tttonro  v. 
National  Surety  Co.  47  Wash.  4S3,  02  Pac. 
280. 

And  excessive  payments  made  directly  to 
laborers  and  materialmen  of  the  contractor, 
which  are  necessary  to  prevent  the  filing 
of  liens  upon  the  premises,  against  which 
the  contractor's  bond  i«  conditioned,  do  not 
affect  the  liabilitv  of  the  suretv  thereon. 
Sfanhattan  Co.  v.'Uuited  States  'Fidelity  4 
U,   Co.   supra. 

So,  where,  between  the  contractual  dates 
of  the  progress  payments,  the  owner  makes 
advancements  to  enable  the  contractor  to 
■ay  for  labor,  materials,  and  freight,  mak- 
ing the  checks  payable  directly  to  the  holder 
•f  the  obligation,  and  not  to  the  contractor, 
an4  such  advancements  are  deducted  from 
the  next  payment  shown  to  be  due  by  the 
■rchiteet't  certificate,  there  is  no  violation 
L.R.A.ieiSB. 


antee  the  faitliful  performance  of  the 
contract  to  erect  the  building  for  the 
appellee.  This  was  to  he  construed  in  ac- 
cordance with  the  terms  of  said  contract, 
except  BS  the  same  is  limited  and  varied  by 
the  provisions  of  the  bond  set  out  in  the 
statement  of  the  case.  The  contract,  amend- 
ed by  the  bond,  then,  is  what  we  are  to  con- 
sider. Where  the  two  conflict,  the  terms  of 
the  latter  control.  In  other  words,  the 
terms  of  the  bond  which  change  or  qualify 
the  terms  of  the  contract  are  the  limits  of 
the  surety's  obligation,  and.  so  far  as  the 
surety  is  concerned,  take  the  place  of  such 
provisionB  upon  the  same  subject  as  are  con- 
tained in  the  contract  and  the  specifications. 
"If  the  main  contract  is  broader  in  its 
scope  than  the  limits  fixed  In  the  bond,  a 
reference  to  the  contract  will  only  incorpo- 
rate so  much  of  the  same  as  is  within  the 
limits  of  the  terraa  of  the  bond."  Stearns, 
Suretyship,  S  1*3;  Aiisplund  v.  .Etna  In- 
demnity Co.  47  Or,  10,  81  Pac.  57B,  82  Pac. 
12. 


of  the  contract  for  payment  at  certain  dates 
and  upon  the  architect's  certificates,  which 
will  discharge  the  surety.  American  Surety 
Co.  v.  Scott.  18  Okla.  204,  90  Pac.  7.  The 
court  pointed  out  that  the  advancements 
were  made  to  enable  the  contractor  to  pro- 
ceed with  thp  work,  and  that  the  checks 
were  made  out  in  the  name  of  the  claimant 
for  labor,  materials,  and  freight  as  a  pre- 
cautionary measure,  and  thus  made  the  con- 
tract one  which  inured  to  the  benefit  of  the 


Kffect  on  rights  of  laborers  or  materialmen. 

See  also  note  in  5  L.R.A.IN.S.)  418. 

For  other  questions  in  relation  to  rights 
of  laborers  and  materialmen  under  eon- 
tractor's  bonds,  see  Index  to  L.R.A.  Notes, 
under  title,  "Bonds,"  II. 

Where  the  bond  provides  not  merely  for 
performance  of  the  contract,  but  also  for 
payment  of  materialmen  and  laborers,  their 
rights  cannot  be  affected  by  violations  of 
the  contract  by  the  owner;  and  as  to  them 
the  surety  is  not  released  by  the  owner's 
violation  of  a  provision  in  the  contract  for 
retained  percentages.  United  States  Fidel- 
ity St  G.  Co.  V.  American  Blower  Co.  41  Ind. 
App.  S20,  84  N,  E.  655,  holding  this  es- 
pecially true  where  the  contract  is  for  pub- 
lic work  on  which  there  can  be  no  lien. 

So,  the  liability  of  a  surety  upon  a  bond 
conditioned  for  the  payment  of  material- 
men furnishing  matenala  to  one  contracting 
with  a  city  is  not  discharged,  as  against 
the  materialmen  by  premature  payments 
after  the  claims  of  the  materialmen  accrue. 
Empire  Slate  Surety  Co.  v,  Des  Moines. 
152  Iowa,  531,  131  N.  W.  8T0,  132  N.  W. 
837.  L.  A.  W.     „ 
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ble.  The  obligee  was  not  compelled  to  ac- 
cept these  conditioQB;  but,  having  done  bo, 
he  is  bound  by  them.  The  provisione  of  the 
bond  that  15  per  cent  of  the  amount  due 
tor  labor  performed  and  material  furnished 
be  retained  was  obviously  for  the  benefit  of 
the  surety,  and  without  it  thereia  the  bond, 
no  doubt,  would  never  have  been  written. 
Had  it  been  complied  with  by  the  obligee, 
not  only  would  there  have  been  a  sum  re- 
maining in  his  hands  for  the  protectiou  of 
the  surety,  but  there  would  also  have  been 
an  additional  incentive  for  the  contractor  to 
carry  out  the  terms  of  his  contract  and  go 
on  and  complete  the  building.  B^  payment 
in  full,  the  temptation  fai-  dislioneaty  was 
increased,  and  the  hope  of  rtward  for 
further  labor  decreaeed.  It  made  a  differ- 
ent obligation  that  subjected  the  surety  to 
rislcs  for  which  it  bad  not  contracted.  We 
can  but  conclude,  therefore,  that  the  fail- 
ure of  the  obligee  to  retain  15  per  cent  of 
the  value  of  the  labor  performed  and  ma- 
terial furnished  in  the  construction  of  the 
building   nas   a   material   variation   of   the 

Having  reached  this  conclusion,  it  logical- 
ly follows  that  the  surety  is  released. 
There  are  but  few  rules  of  law  better  set- 
tled than  the  one  that  the  surety  has  the 
right  to  stand  upon  the  exact  terms  of  his 
bond.  If.  H-ithotit  his  assent,  the  obligee 
departs  therefrom  in  a  material  matter,  it 
operates  as  a  discharge.  As  aaid  in  Ryan  v. 
Morton,  fl.i  Tex.  258 1  "The  liability  of  a 
surety  cannot  be  extended  beyond  the  terms 
of  the  contract  out  of  which  his  obligation 
arises.  If  the  contract  be  altered  without 
his  consent,  whether  he  sustain  Injury  or 
the  contract  be  to  his  advantage,  it  ceases 
to  tie  his  contract,  and  with  that  eeasea  his 

This  is  squarely  in  line  with  the  over- 
whelming weight  of  authority.  From  the 
leading  case  of  Calvert  v.  London  Dock  Co. 
2  Keen,  630,  7  L.  J.  Ch.  N.  S.  f)0.  2  Jur.  62, 
down  to  the  present  time,  there  i^  a  long 
line  of  authorities  holding  in  substance. 
the  doctrine  just  enunciated,  t^ce  Glenn 
County  V.  Jones,  148  Cal.  518.  80  Pac.  Oitn, 
and  the  extensive  note  thereto  in  2  .\nn, 
Cas.  at  page  760,  where  a  large  number  of 
authorities  are  collected.  In  tliat  case  it  is 
said:  "The  liability  of  a  surety  is  not  to 
be  extended  by  implication  beyond  the  terms 
of  his  contract.  To  the  extent,  and  in  the 
manner,  and  under  the  eircu  in  stances 
pointed  out  in  his  obligation,  he  is  bound, 
and  no  farther.  He  haa  a  right  to  stand  on 
its  very  terms." 

.Additional  authorities  sustaining  the 
same  doctrine  are  Shelton  v.  American 
Surety  Co.  66  C.  C.  A.  94,  131  Fed.  210;  St. 
L.E.A.I915B. 


Mary's  College  v.  Meagher,  11  Kv.  I-  Rep. 

112,  11  S.  W.  608;  Evans  v.  Graden,  125 
Mo.  72,  28  S.  W.  439;  McSally  v.  Mercan- 
tile Trust  Co.  204  Pa.  588,  54  Atl.  360; 
Gato  v.  Warrington,  37  Fla.  542,  19  So. 
883;  United  States  v.  .American  Bonding  &. 
T:  Co.  32  C.  C.  A.  420,  61  U.  S.  App.  584.  80 
Fed.  925,  and  Prairie  SUte  Nat.  Bank  v. 
United  States,  184  U.  S.  233,  41  L.  ed. 
417,  17  Sup,  Ct.  Hep.  142.  In  Miller  v. 
Stewart,  9  Wheat.  630,  6  L.  ed.  189,  the 
court  said:  "It  is  not  sufficient  that  he 
[the  surety]  may  sustain  no  injury  by  a 
change  in  the  contract,  or  that  it  may  even 
be  for  his  benefit.  He  has  a  right  to  stand 
upon  the  very  terms  of  his  contract;  and  if 
he  does  not  assent  to  any  variation  of  it. 
and  a  variation   is  made,  it  is  fatal." 

We  are  not  unmindful  of  the  fact  that 
there  are  some  authorities  hoWiiig  that  a 
variation,  such  as  we  lind  in  this  case,  oper- 
ates only  pro  ianta  to  discharge  the  surety. 
This,  however,  as  we  have  seen,  is  contrary 
to  authority,  and  cannot  be  sustained  bv 
reason.  H'bo  can  tell,  in  any  given  ease  of 
this  character,  to  \s-hat  extent  the  surety  is 
injured!  It  may  be  that,  had  the  stipu- 
lated sums  been  withheld,  there  would  have 
been  no  default,  ft  may  be  that  it  would 
have  made  no  difference.  Between  these 
two  extremes  of  conjecture  there  is  a  wide 
field  for  what  would  be,  at  best,  very  un- 
certain computation.  Where  is  the  court 
that  can  approximate  the  damages,  even 
after  weighing,  as  best  it  can,  all  the  com- 
plex forces  that  influence  each  individual 
and  are  transmuted  into  action?  Would 
not  such  an  attempt  lead  the  courts  to 
adopt  as  many  difi'ercnt  rules  of  construc- 
tion as  there  arc  contractors  involved? 
Should  not  the  courts  enforce  the  oontracti 
made  by  the  parties,  and  not  other  and 
different  ones?  .\nd  what  right  liave  the 
courts  to  extend  by  implication  contracts 
that  in  terms  are  flxed  and  definite?  These 
ijuestione    answer    themselves, 

Wc  think  it  the  better  rule  to  hold  in  such 
cases  as  the  one  before  us  that  the  surety 
is  entirely  released.  For  the  reasons  above 
stated,  the  decision  of  the  lower  court  is 
reversed,  and  this  cause  is  remanded,  with 
instructions  that  the  same  be  dismissed  as 
to  the  appellant  the  American  Surety  Com- 
pany; and  it  is  so  ordered. 

Roberts,  Ch.  J.,  and  Parker,  -T,,  concur. 
Hanna,  -T.,  having  been  of  counsel  in  the 
court  below,  did  not  participate  in  this  de- 
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CUMMIXGS  V.  LOBSITZ. 


JAMES  J,  CUMMINGS,  PIff.  in  Err., 

JAMES  LOBSITZ  rt  a). 

(—  Okla.  — ,  142  Pac.  »93.) 

Manlclpal     corporation     —     power     to 
abatfi  nuisance. 

1.  At  rominon  law  a  municipal  corpora- 
tion has  the  power  to  raus«  the  abatenieiit 
of  publii;  nuiBances,  and.  if  it  cannot  other- 
wise  be  abated,  to  destroy  the  thing  which 
conatitutes  the  nuisance. 

Same  -~  destruction  of  bnlldlnR. 

2.  Not  only  has  a  municipal  corporation 
the  power,  under  the  common  law,  to  abate 
«  public  nuisance,  but  chapter  T,  Comp. 
Laws  1909,  gives  the  municipal  carporatiun 
full  power  tu  abate  public  nuisances,  and 
when  it  becomes  neccasary,  it  may  remove 
or  deHtroT  the  building  which  constitutes 
th«  nuiaance,  even  though  the  nuisance  con- 
aiats  in  the  huiMing  being  in  such  a  condi- 
tion that  it  endangers  the  public  safet;  or 
the  safety  of  adjacent  property. 
£vidence  —  sufllclenc)'. 

3.  Evidence  examined,  and  held  to  be 
sufflcient  to  establish  that  the  building  waa 
in  fact  a  nuisance. 

Municipal    corporation    —    unconstitu- 
tional act  —  liability. 

4.  No  liability  is  created  against  a  mu- 
nicipal rorporation  by  acts  of  its  ofBcers. 
done  under  an  unconstitutional  or  void 
resolution  enacted  in  the  exercise  of  gov- 
ernmental powers,  and  the  fact  that  the 
council  passed,  and  the  street  commissioner 
enforced,  such  void  resolution,  does  not 
make  the  city  liable. 

Munioipal  eorporation  —  act  or  officer 
—  liability. 

5.  VVhere  a  street  commissioner  of  a  city 
of  the  first  class  removes  a  frame  building 
which  constitntea  a  public  nuisance,  he  does 
not  do  BO  as  the  agent  or  representative  of 
the  municipality,  but  the  acts  of  such  officer 
ia  In  the  interest  of  the  public  generally  and 
for  public  purposes  in  the  enforcement  of 
the  police  regulations,  and  the  abatement 
and  removal  of  the  frame  builjin,'  '  "' 
instant  caec  by  such  street 
was  an   act  which   was  cBwniiBlly  go' 

Headnotes  by  Rittenhol'se.  C, 


mental  in  ita  character,  and  the  municipal' 
ity  is  Immune  from  liability  for  the  act  of 
such  officer  in  abating  such  nuisance. 
.\ppeal  —  general  exception  —  avails- 

blllty. 

6,  A  gtmeral  exception  to  a  charge  of  ths 
court,  containing  a  great  many  distinct  in- 
Btructiona,  some  of  which  are  unobjection- 
able, is  not  available  as  error. 

(Augustas,  iei4.) 

ERROR  to  the  District  Court  for  Noble 
County  to  review  a  judgment  in  de- 
fendants' favor  in  an  action  to  recover  dam' 
ages  for  the  alleged  wilful,  unlawful,  and 
malicious  removal  of  plaintifTa  building. 
Affirmed. 

Statement  by  Rltteiilmuse,  C: 
In  the  year  1909  James  J.  Cummings, 
plaintifT  in  error,  who  was  plaintiff  below, 
owned  a  frame  building  on  lot  11  in  block 
B,  in  the  city  of  Perry,  Oklahoma,  and  dur- 
ing the  same  year  the  city  of  Perry,  a 
municipal  corporation,  removed  said  build- 
ing. On  February  16.  1!H0,  the  plaintifT 
instituted  suit  against  the  city  of  Perry,  a 
municipal  corporation,  and  James  Lobaitz, 
to  recover  $550  damages  for  the  wilful,  un- 
lawful, and  malicious  removal  of  said  build- 
ing. James  Lobsitz  answered  by  general 
denial,  and  the  city  of  Perry  answered  by 
general  denial,  and  further  alleged  that  the 
said  building  was  located  upon  one  of  the 
principal  business  streets  of  the  city  of 
Perry,  and  that  it  was  in  an  unsafe  and 
dangerous  condition,  and  tiy  reason  of  such 
condition  it  was  a  public  nuisance,  and 
further  answered  that  prior  to  the  removal 
of  said  building  the  mayor  and  city  council, 
after  having  fully  investigated  the  cim- 
dition  of  said  building,  passed  a  resolution 
declaring  said  building  to  be  in  an  unsafe 
and  dangerous  condition,  and  provided  in 
said  resolution  that  if  the  owners,  agents, 
or  occupants  of  said  building  did  not  re- 
move the  same  within  fifteen  days  of  the 
service  of  such  notice,  the  street  comrois- 
sloner  would  remove  the  same.  Issues  were 
joined,  the  court  instructed  the  jury  to  re- 
tuni  a  verdict  in  favor  of  .lames  Lobsitz. 
one  of  the  defendants,  and  gave  ;:;eneral  in- 


Xote.  —  The  power  of  mm  icipal  corpora- 
tions to  de'lne,  prevent,  and  abate  nui8ancoa 
is  treated  generally  in  the  note  to  Gross- 
jiau  V.  Oakland,  36  L.R.A.  593,  and  the 
question  with  respect  to  nuisances  afi'ect- 
ing  highways  ia  specificatlv  treati'^l  in  the 
note  to  Hagerotown  t.  WJtmer.  31)  L.R.A. 
646;  see  page  662  of  that  note  for  cases 
in  relation  to  buildings.  Other  phases  of 
the  general  subject  of  the  power  of  munic- 
ipalities over  nuisances  are  treated  in 
notes  which  may  be  found  by  consulting 
the  Index  to  rj.R.A.  Notes,  imder  the  title 
L.B.A.1  ni!!B, 


■Municipal  forporatioi 
:o  Xi  ■ 


subheading,  "As 

The  subject  of  the  liability  of  a  munic- 
ipality  in  tort  for  acts  beyond  the  scope 
of  its  powers  is  treated  in  tlic  note  to 
Scott  V.  Tampa,  42  L.R.A.  |X.S.)  903. 

Various  phases  of  the  distinction  between 
the  governmental  and  private  functions  of 
a  municipal  corporation  as  affecting  its 
liability  for  tort  are  treated  in  notes  re- 
ferred to  in  the  Index  to  L.R.A.  Notes,  un- 
der the  title  "Municipal  Corporations,"  sub- 
heading,  "T.ialiility   for  Dninages." 
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strurtions  ss  lii't«ci'n  Cummiuga  and  the ; 
city  of  Tcrrj-.  A  genpral  exception  was 
saved  to  these  instructious.  The  evidence 
was  overwhE'lniing  that  the  building  was  in 
Hn  unsafe  and  dangerous  condition,  and  the 
jury  found  necording  to  such  ovidenee. 
Mr.    H.    A.    JolinHon,    for    plaintiff    in 

If  defendant  J^bsitz  directed  the  building 
to  be  torn  down,  thi'  burden  of  proof  shift- 
ed to  him  to  sboiv  tbat  Uo  was  justifiable  in 
doing  BO,  and  tliat  Mas  a  question  of  fact  for 
tlie  jury,  and  should  have  been  submitted  to 
them    undi'r    pro|ier   inatructiona. 

Mutton  V.  faniden,  :i!t  X.  .J.  L.  122,  2S 
Am.  Rep.  20;i;  IK-s  PlaineB  v.  Foyer,  123 
111.  3*8,  5  Am.  St.  Rep.  624.  14  N.  E.  677; 
Tissot  v.  Gri'at  Southern  Teleg.  4;  Telepli. 
Co.  .19  La.  Ann.  n!W.  4  Am.  St.  Rep.  24H,  3 
So.  261. 

The  damage  for  the  destruction  of  a 
house  on  the  premises  is  the  pokI  of  re- 
placing it,  and  its  value  while  that  is  being 


i   ftah,   4in,   24   Pac. 


Marka 
6-29. 

The  city  of  Perry,  had  no  legal  authority 
to  pass  the  ordinance  declaring  the  building 
of  the  plaintiff  to  In'  a  nuisance,  and  said 
ordinance  uan  void  as  matter  of  law.  Re 
Gribben,  5  Oklu.  371).  47  Par.  1074;  Kvans- 
ville  V.  Miller,  1-C«  Ind.  (iia.  3rt  L.R.A.  161, 
4,1  X.  K.  1054;  Wood,  Xniaani-efl,  740. 

^Mc'isrs.  Cliarles  R.  Boslick  and  H.  E. 
St.  Clnlr,  for  defendants  in  error: 

An  executive  officer  of  the  city  is  not 
liable  for  bis  acts  as  such  olHcer,  within 
the  Bcope  of  his  authority,  in  carrying  out 
the  provisions  of  an  ordinance  duly  passed. 

1   Beach.   Pub.  Corp.  H   207-20)1. 

At  common  law,  niiLnicipal  corporations 
have  power  to  aliate  nnlAanccs  witliiti  their 
territorial  limits. 

.loyce,  Nuisftnc™.  S  :Ur,.  p.  498,  %  347. 
note,  73,  g  34B;  Rak.T  v.  HoBton,  12  Pick. 
184.  22  Am.  Dec.  421:  Miller  v.  Seraeant, 
—  Tnd.  App.  — ,  37  N.  K.  418;  Waggoner  v. 
l^oiith  florin,  as  Mo.  App.  2.1;  Montgomery 
V.  Hutchinson,  13  A!a.  S73;  Ferguson  v. 
Sehna,  43  Ala.  3!)8;  2  Beach,  Pub.  Corp. 
i  1022;  Baumgttrtiier  v.  Hasty,  100  Ind. 
575,  50  Am.  Rep.  830. 

RKtenhouee,  C,  filed  the  following  opin. 

It  is  the  duty  of  a  municipal  corporation 
to  abate  public  nnisanees,  and  it  is  well 
settled  that  a  mtiniciual  corporation  has,  at 
common  law,  the  power  to  cause  the  abate- 
ment of  such  nuisances,  and,  if  it  cannot 
otherwise  be  abated,  to  destroy  the  thing 
which  conatitutea  thi 
thoritv  has  been  given  to  municipal  corpo- 
L.R.a1iB15B. 


<ns  from  the  earliest  days  of  the  com- 

iaw  doivn  to  the  present  time.  Beach, 
Pub.  Corp,  §  10-22;  Baumgartner  v.  Hasty, 
100  Ind.  375,  50  Am.  Rep.  830,  and  cases 
cited.  Not  only  can  municipal  corpora- 
tions summarily  remove  public  nuisances 
under  the  common  law,  but  chapter  7, 
Conip.  I,.awB  100»  (construed  in  Re  Joucs,  4 
Okla.  Crim.  Rep.  74,  31  L.R.A.(N.S.|  548, 
140  Am.  St.  Rep.  055,  109  Pac.  570),  enu- 
merates what  shall  constitute  a  public  nui- 
sance, and  provides  tliat  a  nuieajice  shall 
consist  in  unlawfully  doing  an  act  or  in 
omitting  to  perform  a  duty  which  either 
annoys,  injures,  or  endangers  the  tMtnfort, 
health,  repose,  and  safety  of  the  citizens,  or 
unlawfully  luterferca  with  or  tends  to  ob' 
struct,  or  in  any  way  renders  unsafe  and 
insecure,  other  persons  in  life  or  in  the 
use  of  tbeir  property,  and  makes  such  nui- 
sance public  when  it  affects  an  entire  com- 
munity or  any  considerable  number  of  per- 
sons, and  provides  that  such  nuisance  may, 
be  abated  by  any  public  body  or  officer 
authorized  by  law  or  by  individuals,  and 
giving  them  the  right  to  abate  auch  nuisance 
by  removal  of  the  nuisance,  or,  if  necessary, 
to  destroy  the  thing  which  constitutes  the 
nuisance.  Ab  has  been  said,  under  the  com- 
mon law,  and  also  under  chapter  7,  aupra, 
n  municipal  corporation  baa  full  power  to 
abate  public  nuisances,  and  when  it  becomes 
necessary  it  may  remove  or  destroy  the 
building  which  constitutes  the  nuisance, 
even  though  the  nuisance  consljts  in  the 
building  being  in  such  condition  that  it 
endangers  the  public  safety  or  the  safety 
of  adjacent  property,  first  Xat.  Bank  v. 
Sarlls,  129  Ind.  209,  13  L.R.A.  481,  28  Am. 
St.  Kep.  183.  28  X.  E.  434;  Harvey  v.  De 
Woody,  18  Ark.  2j2;  Joyce,  Nuisances,  gg 
34H,  3.V2. 

The  question  as  to  whether  the  frame 
structure  was  in  tact  a  nuisance  was  sub- 
mitted to  the  jury,  not  upon  the  theory 
that  the  finding  of  the  city  council  was  a 
final  adjudication  of  the  fact  that  the  build- 
ing was  a  nuisance,  but  upon  the  broad 
question  as  to  whether  the  building  was  in 
fact  a  nuisance.  The  testimony  ahowa  that 
the  frame  building  had  been  in  bad  con- 
dition for  more  than  two  years  prior  to  the 
time  it  was  removed;  that  it  had  caught  fire 
several  times  just  prior  to  the  date  of  its 
removal;  that  the  building  was  on  one  of 
the  principal  business  streets,  and  was 
leaning  about  18  inches  over  the  sidewalk; 
that  the  glass  windows  were  out,  and  the 
doors  were  standing  open ;  the  front  door 
twiated  in  such  a  manner  that  it  could  not 
be  shut  and  the  back  door  was  off  its 
hinges;  that  the  floor  waa  uneven  and  that 
the  boards  in  the  upper  part  of  tbe  building 
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were  decaying  and  in  bad  shape;  and  that 
the  aide  wall  against  the  adjoining  build- 
ing had  d«ca;ed  from  dampneaa.  These 
facta  were  teatified  to  by  several  witnesses, 
and  were  not  denied ;  and  the  jury  found, 
we  think  eorrectl;,  that  the  building  was  in 
fact  a  nuisance,  and  the  city  was  justified 
in  summarily  removing  the  same. 

The  next  iiuntention  is  that  the  intro- 
duction of  the  resolution  in  evidence  was 
prejudicial  to  the  plaintilf  in  that  said 
resolution  was  void.  Assuming  but  not 
deciding,  that  the  resolution  was  void,  as 
contended  by  the  plaintilf,  the  act  of  the 
commiBsionei  in  removing  the  building 
while  in  the  exercise  of  his  governmental 
functions  under  a  void  resolution  would  not 
render  the  city  liable  for  his  acts  under  such 
unconstitutional  or  void  resolution.  It  is 
utid  in  McQuillin.  Municipal  Corporations, 
vol.  6,  4th  ed.  g  2640:  "No  liability  is 
vreated  against  a  municipal  corporation  by 
acta  of  its  uHicers  done  under  an  uneonsti- 
tutiooal  or  void  ordinance  enacted  in  the 
exercise  of  governmental  powers."  Worley 
V.  Columbia,  SS  Mo.  106;  Trammell  v. 
RuBsellville,  34  Ark.  105,  36  Am.  Rep.  1; 
Bond  I.  Royaton,  IB  L.R.A.(K.S.)  40S,  and 
note  (130  Ga.  646,  Ql  S.  E.  491)  ;  Bartlett 
V.  Columhus,  301  Ga.  300.  44  L.R.A.  795, 
38  S.  E.  599;  Easterly  v.  Irwin,  99  Iowa, 
B»4,  «a  N.  \V.  919;  Simpscm  v.  Whatcom, 
■M  Wash.  392,  83  L.R.A.  815,  B»  Am.  St. 
Rep.  9.11,  74  Pae.  377;  Caldwell  v.  Prunelle, 
57  Kan.  .511.  46  Pac.  »49;  Taylor  v.  Owens- 
boro,  9S  Ky.  271.  SO  Am.  St.  Rep.  361,  32 
S.  W.  948:  Ifaaters  v.  Bowling  Green 
(CO.*  101  Fed.  101;  Trescott  v.  Waterloo 
(C.  C.)  26  Fed.  592. 

Independent  of  the  queations  hereinbefore 
decided,  the  street  commiaaioner,  in  abating 
and  removing  the  frame  building  which 
vunatituted  the  nuisance,  waa  not  acting  as 
the  agent  or  reprcaentative  of  the  mil- 
□icipality  in  ita  corporate  capacity,  but  was 
acting  in  the  interest  of  the  public  general- 
ly, and  for  public  purposes,  in  the  enforce- 
ment of  the  police  regulations.  The  abate- 
ment and  removal  of  the  frame  building  in 
the  instant  case  by  such  street  commission- 
•■r  was  an  act  which  waa  easentially  govern- 
mental in  its  character  (6  McQuillin.  Mun. 
Corp.  4tb  ed.  i  2641).  and  as  no  liability 
is  expressly  declared  by  ntatute  for  such  an 
act,  the  municipality  would  be  immune 
from  liability  while  its  officers  were  exer- 
cising their  governmental  function  a  in  the 
abatement  of  audi  nuisance.  It  was  said 
JD  lawton  v.  llarkine.  34  Okla.  545.  42 
L.R.A.(N.S.)  69,  128  Pac.  727;  ''The 
police  regulations  of  a  city  are  not  made 
and  enforced  in  the  interest  of  the  city  in  i 
L.R.A.1915B.  i 


its  corporate  capacity,  but  In  the  interest 
of  the  public.  A  city  is  therefore  not 
liable  for  the  acts  of  its  officers  ia  attempt- 
ing to  enforce  such  regulations,  and,  fur- 
ther, because  police  officers  can  in  no  senat- 
be  regarded  aa  servants  or  agents  of  the 
city.  Their  duties  are  of  a  public  nature. 
Their  appointment  is  devolved  upon  cities 
and  towns  by  the  legislature  aa  a  con- 
venient mode  of  exercising  a  function  of 
government,  but  this  does  not  render  the 
cities  and  towns  liable  for  their  assaults, 
treapassea,  or  negligent  acts." 

A  distinction  ia  made  l>etween  the  liu- 
bllity  of  a  municipal  corporation  for  the 
acts  of  its  oHiccra  in  the  exercise  of  powers 
which  it  posseases  for  public  purposes  and 
which  it  holds  as  agent  of  the  atate.  and 
those  powers  which  embrace  private  or 
corporate  duties  and.  are  exercised  for  the 
advantage  of  the  municipality  and  its  in- 
habitants. ^\  hen  the  acts  of  its  officers 
come  within  tlie  powers  which  it  has  as 
agent  of  the  state,  it  is  exempt  from  lia- 
l.ility  for  its  own  acts  and  the  acts  of  ita 
olficers;  if  the  acts  of  the  officer  or  agent  of 
the  city  are  for  the  special  benefit  of  the 
corporation  in  ita  private  or  corporate 
interest,  such  officer  is  deemed  the  agent  or 
servant  of  the  city,  but  where  the  act  is  not 
in  relation  to  a  private  or  corporate  interest 
of  the  municijiality.  but  for  the  benefit  of 
the  public  at  large,  auch  acts  by  the  agents 
and  servants  are  deemed  to  be  acts  by  pub- 
lic or  state  officers,  and  for  the  public  bene- 
fit. Plannagan  v.  Bloomington,  158  111. 
App.  102;  Tomlin  v.  Hildreth.  «5  X.  J.  L. 
438,  47  Atl.  649;  Ysleta  v.  Babbitt,  8  Tex. 
Civ.  App.  432,  28  S.  \V.  702;  Franks  v. 
Holly  Urove,  !I3  Ark.  250,  137  Am.  St.  Rep. 
m,  124  S.  W.  514;  Laurel  v.  Blue,  1  Ind. 
App.  126,  27  X.  E.  301 ;  Clark  v,  Atlantic 
City    (C.  C.)    180  Fed.  508. 

It  is  next  contended  that  the  court  im- 
properly instructed  the  jury;  but  upon  an 
examinstion  of  the  record,  we  find  that  the 
cDur-  gave  eleven  instructions  to  the  jury, 
and  aa  piaintiif  excepted  generally  to  auch 
instructions  and  some  of  those  given  were 
undoubtedly  correct,  the  exception  saved  is 
not  Bufficient  to  present  to  this  court  the 
error  complained  of.  Glaser  v.  Glaser.  13 
Okla.  389,  74  Pac.  944;  A.  B.  Farquhar  Co. 
V.  Sherman,  22  Okla.  17,  97  Pac.  ofiS;  Huff 
v.  Territory,  15  Okla.  378,  85  Pac.  241; 
Standard  Lite  i  Accl.  Ina.  Co.  v.  Davis,  59 
Kan.  521.  53  Pac.  858. 

Tile  cause  ahould  therefore  be  affirmed- 

Per  Curiam: 

Adopted  in  ivhola. 
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CLINCHFIELD   FUEL  COMPANY,   Appt., 

W.  M.  LUNDY  et  al. 

(—  Tenn.  — ,  160  S.  W.  563.) 

Partnership  —  retirement  of  partner  ^ 
notice  —  liability  on  coulract. 

Liability  of  a  partner  od  a  contract  for 
supplies  to  be  delivered  in  nionthlv  inatal- 
mente  for  a  year  is  not  affected  by  written 
notice  during  the  term  that  he  baa  with- 
drawn from  the  firm,  and  that  the  remain- 
ing partner  \will  carry  on  the  buaineea,  pay 
the  debts,  and  collect  the  bills. 

(September   23,   1014.) 

APPEAL  by  plaintiff  from  a  decree  of  the 
Chancery  Court  for  Washington  County 
in  favnr  of  one  of  the  defendants  in  a  auit 
to  recover  the  balance  due  for  coal  pur- 
chased by  the  defendant  partnership  and 
undelivered  when  the  partnership  was  dia- 
aolved.     Reveraed. 

The  facts  are  atated  in  the  opinion. 

Mr.  Thad  A.  Cox  for  appellant. 

Mr.  Hasklel  H.  Dyer  for  appellecH. 

Buchanan,  J.,  delivered  the  opinion  of 
the  court: 

This  was  a  auit  by  the  fuel  company 
against  W.  M.  and  Terry  H.  Lundy,  as  part- 
ners trading  under  the  firm  name  ar  1  style 
of  VV.  M.  Lundy  t  Son.  The  chancellor 
granted  a  decree  against  W.  if,  Lundy  for 
$2,100.8e  principal,  and  certain  interest, 
which,  added  to  the  principal,  amounted  to 
the  sum  of  S2,307.3a,  and  one  half  of  the 
coats  of  the  cause,  and  a  decree  against  com- 
plainant for  the  other  one  half  of  the 
coats.  There  waa  no  appeal  hy  W.  M.  I^undy 
from  the  above  portion  of  the  decree,  and 
no  appeal  hy  complainant  from  the  part  of 
the  decree  taxing  it  with  one-half  of  the 
costs.  The  chancellor  dismiaaed  the  croaa 
bill  filed  by  \V.  M.  and  Terry  H.  Lundy,  and 
from  this  part  of  the  decree  the  croaa  com- 
plainants prayed,  and  there  was  granted  to 
them,  an  appeal,  which  they  failed  to  proae- 
cute  by  the  execution  of  an  appeal  bond,  so 
that  this  part  of  the  decree  is  not  in  ques- 
tion here.  The  decree  denied  complainant 
a  recovery  against  Terry  Lundy  for  the 
amount  of  the  principal  and  intereat  for 
which  lie  was  sued  as  a  member  of  tlie 
partnerehip,  and  from  thia  much  of  the  de- 

Nol«,  —  For  assumption  of  debts  on  dis- 


demnifled    partner,    aoe    notes    to    Dean    % 
Collins,  9  L.R.A.(N.S.)   49.  and  Johnson  i 
Jones,  4S  L.R.A.(N.S.)    S47. 
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cree  the  complainant  appealed  and  haa  aa- 

The  material  facta  are  as  followa:  On 
March  17,  IBll,  the  partnerehip,  W.  M. 
Lundy  ft  Son,  entered  into  two  contracts 
with  the  fuel  company,  by  one  of  whick 
contracts  the  partnership  bought  from  the 
fuel  company  3,000  tona  of  lump  Clinchfleld 
coal,  at  the  price  of  $1.50  per  ton  of  2,000 
pounds,  free  on  board  cars  at  the  mines, 
ahipmenta  to  be  made  in  equal  inatalmenta 
monthly.  By  the  other  of  such  contracts  the 
partnerahip  bought  of  the  fuel  company 
1,000  tons  of  run  of  mine  coal,  at  the  price 
of  90  cents  per  ton,  to  the  date  October  1, 
1911,  and  of  $1  per  ton  for  the  remainder  of 
the  term  of  the  contract,  each  ton  to  be 
2,000  pounds  in  weight,  the  grade  of  the 
coal  to  be  No.  1,  and  shipments  to  be  made 
monthly  in  equal  inatalmenta. 

Kach  of  thcac  contracts  was  to  become  ef- 
fective on  May  1,  1911,  and  to  continue  in 
effect  until  April  30,  1912.  The  principal 
sum  for  which  the  decree  was  rendered  in 
the  cause  waa  the  balance  shown  to  be  due 
the  fuel  company  for  coal  sliippcd  under 
these  two  contracts  during  tliia  term  for 
which  they  were  to  be  effective,  and  the  cor- 
rectnesa  of  that  balance  is  not  in  question. 

In  due  course  of  mail  after  it  was  writ- 
ten, the  fuel  company  received  the  follow- 
ing    communication,     dated     December     8, 

leii: 

Clinchfleld    Fuel    Company,    Spartansburg, 

South  Carolina. 
Gentlemen;^ — 

Thia  is  to  give  notice  that,  on  November 
30,  1911,  the  partnership  of  W.  M.  Lundy  & 
Son  was  dissolved,  Terry  H.  Lundy,  with- 
drawing from  the  firm,  VV,  M.  Lundy  will 
carry  on  the  business  aa  heretofore,  will  pay 
all  debts,  and  collect  all  accounts  of  the 
partnership. 

Yours  truly,  W.  M,  Lundy, 

Terry   If.   Lundy. 

The  general  manager  of  the  fuel  company, 
on  cross  examination  by  counsel  for  the 
Lundy s,  waa  asked  if  the  company  bad  re- 
ceived the  above  notice,  and  replied : 
"Clinehfield  Fuel  Company  received  notice  of 
the  dissolution  of  the  partnership  of  W.  M, 
Lundy  &  Son.  However,  the  Clinchfleld 
Fuel  Company  did  not  release  W.  M.  Lun- 
dy's  son  from  the  contract,  and  the  contract 
stands  W.  M.  Lundy  t  Son.  The  notice  of 
dissolution  was  not  accepted  as  indicating  a 
deaire  by  Mr.  Lundy  to  cancel  the  contract. 
On  the  contrary,  he  continued  to  order  coal 
thereunder  at  prices  named  therein,  and 
paid  therefor  dorni  to  January.  At  the 
time  of  dissolution,  the  price  named  in  the 
contract  to  Mr.  Lundy  was  under  the  price 
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obtSimed  for  shipments  in  the  open  market 
kaown  bh  'spot  sftlee,'  Had  Air.  Lundy  re- 
queated  csncelatioa  of  the  contract,  succeed- 
ing BhipmenU  would  liave  been  m^dc  at  the 
open  market  price,  which  was  81,7£  or  more 
per  ton.  We  recognised  Mr.  W.  SI.  Lundy 
ma  the  head  of  W.  M.  Lundy  Sl  Son,  hie 
personal  checks  were  sent  in  payment  for 
all  coal  shipped  prior  to  dissolution  notice, 
and  all  shipments  mad?  therefor  down  to 
the  time  he  withh'^ld  payment  in  Jan  ary." 
It  further  appears  that  the  balance  on  the 
account  sued  for  was  for  coal  shipped  dur- 
ing the  months  of  January,  February,  and 
March  of  the  year  1912,  and  that  payment 
had  been  made  for  all  prior  shipments,  and 
that  after  receipt  of  the  notice  of  dissolu- 
tion all  coal  shipped  by  the  fuel  company 
was  billed  to  W.  M.  Lundy,  with  the  excep- 
tion of  a  bill  of  date  March  20,  1»12, 
amounting  to  $72,  unintentionally  billed  to 
the  firm.  After  stating  which  the  general 
usuager  further  states;  '"But  the  invoice 
price  per  ton  of  the  coal  «aa  the  same  as 
named  in  the  contract,  because  the  contract 
was  assumed  by  Mr.  Lundy,  Mr.  Lundy 
waa  aware  that  the  cancelation  of  his  con- 
tract and  the  purchase  of  coal  on  the  open 
market  would  have  .entailed  an   extra  coat 

L'nder  the  facts  disclosed,  we  cannot 
agree  to  the  conclusion  readied  by  the 
chancellor  as  to  the  nonliability  of  Terry  M. 
Lundy.  The  contracts  on  wliioh  he  was 
sued  were  made  during  the  life  of  a  gen- 
eral partnership  of  which  he  was  a  mem- 
ber, and  he  thereby  became  bound  to  make 
pajoient  for  the  coal  delivered  under  the 
contracts  at  the  prices  fixed  by  the  terms  of 
the  contracts.  By  the  dissolution  agree- 
ment between  him  and  his  copartner,  all  of 
bis  partnership  assets  passed  to  his  co- 
partner, and  the  latter  assumed  the  pay- 
ment of  all  of  the  partnership  debts.  Along 
with  the  other  assets  which  so  passed  to  his 
copartner  were  the  two  contracts  here  in 
Buit.  The  notice  of  dissolution  served  on 
the  fuel  company  was  proper  author' "^y  from 
the  retiring  partner  to  that  company  to  de- 
liver the  balance  of  the  coat  to  the  co- 
partner, who  had  taken  over  the  assets  and 
assumed  the  liabilities  of  the  firm.  That 
notice  was  also  effective  to  advine  the  fuel 
company  that  the  retiring  partner  would 
not  be  bound  for  new  credits  exten  ■.■d  to 
the  firm  or  the  partner  who  had  assumed 
the  debts  and  taken  over  the  assets  ttiereof, 
but  t>  notice  was  not  effective  to  destroy 
the  liability  of  Terry  H.  Lundy,  the  retiring 
partner,  to  pay  the  fuel  company  the  con- 
tract price  on  delivery  of  the  coal  which 
remained  undelivered  when  he  retired  from 
the  firm;  and  this  for  the  good  reasons: 
(II  Ha  became  liable  so  to  pay  when  the 
L.R.A.1915B. 


two  conti-acts  were  signed.  (2)  He  re- 
affirmed this  original  liability  when,  by  the 
dissolution  notice,  he  said  in  substance  to 
the  fuel  company;  Execute  your  contract, 
but  instead  of  delivering  the  balance  of  the 
eoal  to  the  old  firm,  now  extinct,  made  the 
delivery  of  it  to  U".  U.  Lundy,  my  former 
partner,  who  has  taken  over  the  assets  and 
assumed  the  debts  of  the  defunct  partner- 
In  carrying  out  this  agreement  between 
the  parties  to  whom  it  was  bound  under  the 
two  contracts  to  make  delivery  of  the  eoal 
at  the  prices  named  (which  by  the  way  the 
fuel  company  did  to  its  own  hurt,  coal  hav- 
ing increased  in  value),  that  company  did 
not  waive  its  rights  acquired  as  stated,  to 
look  to  the  retiring  partner  for  pay  when 
it  fulfilled  its  contracts,  modified,  as  those 
contracts  were,  in  respect  of  the  person  to 
whom  delivery  should  be  wade.  The  fuel 
company  was  not  bound  to  see  the  ulterior 
and  sinister  purpose,  if  such  there  was, 
working  in  the  mind  of  the  retiring  partner 
to  escape  liability  by  means  of  tiie  notice. 
It  was  well  within  its  rights  to  act  on  the 
notice  as  it  did,  seeing  in  It  only  such  sig- 
nificance as  the  law  gives  it,  and  consequent- 
ly the  fuel  company  waived  nO  right  when 
it  acceded  to  the  wish  of  the  two  partners, 
expressed  b.v  their  act  of  dissolution,  that 
delivery  be  made  to  one  of  them  instead  of 
to  the   firm. 

It  is  true  that,  as  between  themselves, 
upon  the  dissolution,  the  partner  who  as- 
sumed payment  of  the  debts  of  the  firm  and 
took  over  its  assets  became  the  principal 
debtor,  snd  the  retiring  partner  a  surety 
only;  but  they  both  remained  liable  as 
principal  debtors  to  the  creditors  of  the 
firm.  Bryan  v.  Henderson.  88  Tenn.  23.  12 
S.  W.  338;  Croone  v.  Bivens,  2  Head,  331); 
Hollis  V.  Staley,  3  Baxt.  168,  27  Am.  Bep. 
75fl. 

Tlie  doctrine  of  our  eases  above  cited  is 
supported  by  a  well-reaaoncd  opinion  of  the 
North  Dakota  supreme  court  in  Dean  v. 
Collins,  15  X.  n.  535,  reported  in  B  L.R.A. 
(X.S.)  p.  49,  where  an  elaborate  note  re- 
viewing the  authorities  may  be  found.  That 
portion  of  this  note  which  deals  with  tile 
question  we  are  considering  Iwgins  on  page 
76  of  B  r^.R.A.IX.S.l  when'  a  large  collation 
of  authority  sustaining  the  doctrine  of  our 
cases  appears. 

It  is  true,  as  stated  in  Dean  v.  Collins, 
supra,  that  by  some  courts  it  is  held  that 
where  there  is  a  dissolution  of  a  partner- 
ship, and  an  agreement  among  the  partners 
by  which  one  takes  over  the  assets  and  as- 
sumes the  debts  of  the  firm,  and  the  other 
retires,  and  a  creditor  has  notice  thereof, 
but  is  in  no  way  a  party  to  it,  the  creditor  > 
after  receiving  such  notice,  must  treat  thi'^ 


420 


TENNESSEE  SUPREME  COURT. 


protect  ion  of  the  laws. 
Iiidlclment  —  rallnre 

—  provide. 

3.  Chargtiie   failure   t 


retiring  partner,  not  as  a  joint  debtor,  but  '  maintain    waM 

aa  a  surety.     But  it  is  explained  ia   Dean    docs   not    depri' 

V.  Collins  tliat  the  doctrine    of    the    courts  i  withodt  due 

which   BO  hold   ia  founded  on    a    mieundi 

standing  of  the  facts  of  the  case  of  Oakeley 

V.  Pacheller,  4  Clark  4  F.  207,  10  Bligh,  X. 

R.  348,  where  it  appeared  that  the  creditor 

had  consented  to  the  digsoluti 

betweea    the    partnera,    and    i 

lield  bound  to  treat  the  retiring  partner  as 

a   surety   onlj-.     However  tliia  may   be,   we 

think  the  view   beat    supported    by    reason 

and  authority  ia  the  one  held  by  our  cases 

supra,  and  to  that  we  adhere. 

There  was  in  the  preaunt  caae  no  waiver 
or  abandonment,  by  the  fuel  company  of  the 
liability  to  it  of  Terry  H.  Lundy.  "To  con- 
stitute an  abandonment  or  waiver,  there 
iniut  be  a  clear,  unequivocal,  and  decisive 
act  of  the  party,  showing  a  determination 
not  to  have  the  benelit  in  queation,  with  a 
full  knowledge  of  his  rights  in  the  prem- 
ises." Prewitt  V,  Bunch,  101  Tenn.  742,  50 
S.  W,  748,  and  cases  cited. 

From  the  views  above  exj>reft8ed, 
■tilts  that  so  much  of  the  decree 
Chancellor  as  denied  the  joint  and 
liability  of  Terry    H.    Lundy    to    pay    the!  (January  28, 

principal  and  interest  of  the  debt  sued  for 
In   this  cause  will  be  reversed,  and  decree 
here  will  go  against  him  therefor,  and  also  |  J\     of    the    Cii 
(or  all  the  costs  of  the  cause.    The  costs  of  ',  County 
the  Chancery  Court  will  be  paid  as  decreed 
by  that  court. 


Bes  for  their  employees 
them  of  their  property 
'  '-—  —  of  the  equal 


>  erect  bulldlngn 


provide   a   woah- 

.     w.   -   statute   requiring 

agreement    jj^  erection  and  maintenance  is  sufficient. 
Constitutional   law   —   malnteiiBnce   of 
wiiahlM>use«  —  com  pen  eat  Ion. 

4.  Coal   miners   may,   without  compensa- 
tion,  be   required   to   maintain   waah houses 
for   their  employees. 
L«KlslH(uri>   —   delegation   o[   power   — 

petition  for  protection  of  statute. 

5.  A  provision  in  a  statute  for  the  main- 
tenance of  washhouses  by  coal  miners,  only 
upon  petition  of  tlieir  employees,  is  not  an 

delegation    of    legislative 


[Ine  —  provision  of  waHliliouse  —  richt 
of  complaint. 

6.  A   coal-mine   operator   who   delays   for 
ore  than   a   year   to  comply  with  a  peti* 


,t   ,1-      *  required  by  statute  cannot   i 
_f    ,i,„  1  the  statute  does  not  provide  as 
■nuat  comply  with  it. 


3  when  he 
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HARRY  C.  BOOTH,  Appt., 

STATE  OF   INDIANA. 

(179  Ind.  405,  lOO  N.  E.  Q83.) 

Statute  —  title  —  suHclencr. 

1.  A  title,  ''An  Act  Re<|Uiring  the  Owners 
or  Operators  of  Coal  Mines"  to  maintain 
waahhoiiaes,  is  broad  enough  to  cover  a  re- 
quirement that  such  houses  shall  lie  main- 
tained by  mine  superintendents,  under  pen- 
alty for  neglect. 

Constitutional    taw    —   maintenance   of 
wanlihonaos  —  equal  protection.  i 

B.  A    statute    requiring    coal    miners    to 


a  of  statute  t 
mployees  in 


Court    for     Sulliva 
him  of  failing  in  viola- 
provide  a  wash  room  for 
coat  mine,  after  demand. 
Affirmed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  John  T.  Hays,  Wilt  H.  Hays. 
and   HcXutt,    Wallace,    A    Sanders,    for 

The  act  is  unconstitutional  in  so  far  as 
it  applies  to  a  superintendent  of  a  coal 
mine,  for  the  reason  that  the  title  embraces 
only  owners  or  operators  of  mines  and  other 
employers  of  labor. 

Indianapolis  Northern  Traction  Co.  *. 
Brennan,  174  Ind.  1.  30  L.R.A.(N.S,)  86, 
87  N.  E,  215,  90  N.  E.  Co,  08,  91  N.  E.  503; 
Cleveland,  C.  C.  A  St.  U  R.  Co.  v.  DeFrees, 
173  Ind.  717,  87  N.  E.  722;  Fleming  v. 
Greener,  173  Ind.  260,  140  Am.  St.  Rep. 
254,  87  N.  E.  "19,  90  N.  E.  72,  21  Ann.  Gas. 
959;  Korhly  v.  Loomis,  172  Ind.  332,  139 
Am.   St.   Rep.   378,  88   N.   E.   898,   IB  Ann. 


Xotf.  —  CattMUIutlonalitg  and  conatruc- 
tion  of  Hlnlute  requiring  tnine  owner 
or  operator  to  fumlHli  wash  rooms  or 
nitnllar  coni-en If nre*  /or  emploi/een. . 

Very  little  authority  has  been  found  on 
this  question.  A  similar  statute  was  before 
the  Illinois  supreme  court  in  Starne  v. 
People,  222  III.  189,  113  Am.  St.  Rep.  389, 
78  N.  E.  81,  wherein  the  court  held  uncon- 
stitutional a  statute  requiring  wash  rooms 
l..It.A.1915B. 


to  be  maintained  at  the  top  of  every  coal 
mine.  The  court  said  that  the  statute  could 
not  be  justifled  as  an  exercise  of  the  police 
power,  as  it  imposed  burdens  on  mine  pro- 
prietors which  were  not  borne  by  other  em- 
ployers, t.  g.,  foundry  and  steel-mill  pro- 
prietors, whose  business  was  such  aa  to 
render  sucli  a  measure  no  less  desirable; 
and  that  therefore  the  statute  applied  to 
only  a  few  of  the  people  suffering  from  the 
evil  at  which   the  act  was  aimea.     It  was 
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Cm.  604;  State  t.  Dortev,  ]«7  Ind.  ]9a,  78 
N.  E.  843;  SUte  ex  rcl.  WeatPrn  ConBtr.  Co. 
V.  Clinton  County,  16B  Ind,  182,  T6  N.  E. 
B86;  Mewherter  v.  Price,  11  Ind.  199. 

The  title  of  the  act  ii  "An  Ant  Requiring 
the  Owners  or  Operators  of  Coal  Mines 
.  .  .  to  Erect  and  Maintain,"  and  does 
not  juatilr  the  provision  in  the  body  of  the 
act  penalizing  the  refusal  to  "provide"  a 
irashhouse.  To  "provide"  is  not  covered 
either  by  "erect"  or  "maintain." 

Louisville,  X.  A.  *  C.  R.  Co.  t.  God- 
raan.  104  Ind.  41)0,  4  N.  E.  1B3;  Verdin  v. 
St.  Louis,  ]31  Mo.  26.  33  S.  W.  4fl0,  Sfi  S. 
W.  62;  Barber  Asphalt  Paving  Co.  v.  Heiel, 
laS  Mo.  391,  48  L.K.A.  285,  58  S.  W.  440; 
Indianapolia  Northern  Traction  Co.  v.  Bren- 
nan,  174  Ind.  1.  ao  L.R.A,(N,P.)  8.5,  87  N. 
E-  215,  00  N.  E.  05,  B8,  01  N.  E,  503;  Cleve- 
land. C.  C,  *  St.  I..  R.  Co.  V.  DeFreeB,  173 
Ind.  717,  87  N.  E.  722;  Fleming  v,  fircener, 
173  Ind.  280,  140  Am.  St.  Rep.  254,  87  N. 
E.  719,  00  N.  E.  72,  21  Ann.  Caa.  B59; 
Korbly  v.  Loomis,  172  Ind.  3S2,  1J9  Am. 
St.  Bep.  379,  88  X.  E.  093,  19  Ann.  Cas.  904; 
State  T.  Dorsey,  167  Ind.  109,  79  X.  E. 
843;  State  ex  rel.  Western  Conntr.  Co.  v. 
Clinton  County,  166  Ind.  182,  76  N.  E.  086; 
Mewhericr  v.  Price,  11  Ind.  190. 

The  art  deprives  the  owner  or  operator 
of  property  without  compensation,  hence  it 
IB  unconstitutional  unless  its  provisions  can 
be  justified  aa  n  valid  exercise  of  the  police 
power  of  the  atnte. 

U.  S.  Const.  14th  Amendment;  Ind. 
Conat.  art.  1,  $  21;  Missouri  P.  R.  Co.  v. 
Nebraska,  104  U.  S.  403,  41  L.  ed.  480,  17 
Sup.  Ct.  Rep.  130. 

The  operation  of  the  statute  is  not  made 
dependent  upon  the  use  of  the  washhouse, 
nor  upon  an  agreement  to  use  it,  nor  upon 
any  conditions  necessitating  its  erection  and 
maintenance.  This  brands  the  act  as  not  in 
the  exercise  of  the  police  power,  but  as  an 
arbitrary  interference  with  rights  of  prop- 

Stame  v.  People,  222  111.  189,  113  Am.  St. 
Rep.  380,  78  N.  E.  01 ;  Re  Jforgan,  26  Colo. 
415,  47  L.R.A.  452,  77  Am.  St.  Rep.  209,  .^9 
Pac.  1071;'  Colon  v.  Liak,  153  S.  Y.  188, 
flO  Am.  St.  Rep.  GOO.  47  N.  E.  302;  Dob- 
bins V.  Los  .\ngelp8.  lO.i  U.  S.  223.  47  L 
ed.   169,  25  Sup.  Ct,  Rep,   18;   Connolly  v. 

further  held  that  tlie  aet  could  not  be  jnati- 
fied  under  a  provision  of  the  Illinois  Con- 
stitution making  it  the  l^islature's  duty 
to  paas  laws  for  the  protection  of  operative 
roiuere,  by  providing  for  ventilation,  when 
the  same  be  required,  and  the  construction 
of  escapement  shafts,  or  such  other  appli- 
ances as  may  secut'C  safety  in  all  coal  mines, 
— Bince  such  provision  was  designed'  to  pro- 
mot«  safety  as  distinguished  from  the  health 
and  convenience  of  tJie  miners. 
I..R.A.1015B. 


Union  Sewer  Pipe  Co.  184  U.  S.  540,  358, 
40  L.  ed.  670,  680,  22  Sup.  Ct.  Rep.  431. 
438;  Yiek  Wo  y.  Hopkins,  118  U.  S.  366,  30 
L.  ed.  220,  8  Sup.  Ct.  Rep.  1064;  Austin  v. 
Murray,  16  Pick.  12! ; 'Watertown  v.  Mayo, 
100  Mass.  315,  12  Am.  Rep.  694;  State  v. 
Redmon,  134  Wis.  89,  14  L.R.A.(N.S,)  220, 
126  Am-  St,  Rep,  1003,  114  N.  W.  137,  15 
Ann.  Cas,  408;  Roller  v.  Holly,  176  U.  S. 
398,  44  L,  ed.  ,520,  20  Sup.  Ct.  Rep.  410; 
Coolev,  Const.  Law,  5th  ed.  393;  St.  Louis, 
I.  M.'i  S.  R.  Co.  V.  Wynne,  224  U.  S.  3.-.4, 
56  L.  ed.  700,  42  L.R.A.(.\.S.)  102,  32  Sup. 
Ct.  Rep.  403. 

The  lare  applies  to  the  operators  of  coal 
mines  atone,  and   is  invalid  as  class  legls- 

State  V,  Arnold,  140  Ind.  828,  38  N.  E. 
B20;  Ritchie  v.  People,  155  III.  98,  20  L.R.A. 
79,  46  Am.  St.  Rep.  315,  40  X.  E.  454;  23 
Am.  t  Eng.  Enc.  Law,  240:  State  v. 
Hackett,  5  l.a,  Ann.  91;  Coolev.  Const.  Law, 
5th  ed.  176,  393;  Yick  Wo  v.'  Hopkins,  118 
U.  S.  356,  30  L  ed.  220,  6  Sup.  Ct.  Rep. 
1004;  SUrae  v.  People,  222  111.  169,  113  Am. 
St.  Rep.  380,  78  N,  E.  6);  Richardson  v. 
Board  of  Education,  72  Kan.  629,  84  Pac. 
538;  Tiedeman,  Pol.  Power,  §  1,  p.  4; 
Connolly  v.  Union  Sewer  Pipe  Co.  184  U. 
a,  540,  580,  46  L.  ed.  679,  600,  22  Sup.  Ct. 
Rep.  431,  438;  Cotting  v.  Kansas  City  Stock 
Yard  Co.  (Catting  v.  OodardJ  183  V.  S.  70, 
46  L,  ed.  92,  22  Sup.  Ct.  Rep.  30;  State  v. 
Haun,  81  Kan.  146,  47  LR.A.  369,  59  Pac. 
340;  McKinsUr  v.  Sager.  163  Ind.  671,  68 
L.R.A.  273,  106  Am.  St.  Rep.  268,  72  K.  E. 
854;  Sellers  v.  Hayes,  163  Ind.  422,  7S  N. 
E.  110. 

The  act  in  its  operation  is  discriminative 
for  the  reason  that  it  gives  the  employees 
the  right  to  require  the  washhouae  at  their 
own  caprice,  which  may  make  the  act  applv 
to  one  mine,  and  not  to  another  which  is 
surrounded  by  similar  conditions. 

Yiek  Wo  V.  Hopkins.  118  I'.  S.  3.16,  30  L. 
ed.  220,  8  Sup.  Ct.  Rep.  1064;  Re  Quong 
Woo.  13  Fed.  229;  Ex  parte  Sing  Lee,  06 
Cal.  3.14,  24  L.R.A.  19.5,  31  Am.  St.  Rep.  218, 
31  Pac.  24 j;  Kt.  l-ouis  V.  Howard,  119  Mo. 
41,  41  Am.  St.  Rep.  630,  24  S-  W.  770; 
St.  Louis  V.  Russell.  116  Mo.  248,  20  L.R.A. 
721,  22  S.  W.  470;  Rouse  v.  Thompson.  228 
111.  522,  81  N.  E.  1109;  Bennett  v.  Gulf,  C. 

'Tlie  statute  involved  in  Booth  v.  State 
was  before  the  court  in  Hewitt  v.  State, 
171  Ind.  283,  86  N.  E.  63,  where  an  aflidavit 
alleging  that  the  defendant  was  superintend- 
ent, but  did  not  allege  that  he  was  in 
charge  of  the  mine,  was  held  not  to  satisfy 
the  language  of  the  statute  imposing  the 
duty  aa  to  wash  rooms  upon  the  owner, 
operator,  lessee,  superintendent,  or  other 
person  in  charge  of  every  coal  mine. 

L,4.W. 
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&.  S.  F.  R.  Co.  —  Tex.  Civ.  App.  — ,  148  S. 
W.  353;  Gulf,  C.  k  S.  F.  R.  Co.  v.  Ellis, 
70  Tex.  307.  7  8.  W.  722;  Rhine  v.  Mc- 
Kinnef ,  53  Tex.  3.'i4. 

The  legislature  nierelf  provides  ttia.t  in 
ettae  a  certain  number  of  miners  decide  tliat 
a  washltouBe  ia  needed  it  must  be  provided. 
Tlie  legislature  cannot  delegate  police  power 
to  private  individuals,  nor  make  the  opera- 
tion of  a  statute  contingent  upon  the  arbi- 
trary decision  of  one  or  more  private  indi- 

Rouse  V.  Thompson,  228  III.  522,  81  N.  E. 
1109 ;  Bennett  v.  Gulf.  C.  &  S.  F.  R.  Co.  — 
Tex.  Civ.  App.  — ,  14fi  S.  W.  353;  Gulf.  C. 
&  S.  F.  R.  Co.  V.  Ellis,  70  Tex.  307,  7  S. 
W.  722;  Rhine  v,  McKinney,  53  Tex.  354; 
Yiek  Wo  V.  Hopkins,  118  0.  S.  358,  30  L. 
ed,  220,  6  Sup.  Ct.  Rep.  1064;  State  ex  rel. 
Omaha  Gas  Co.  v.  Withnell.  78  Xeb.  33,  8 
L.R.A,iX.S.)  978,  126  Am.  St.  Rep.  o8G,  110 
N.  \V.  aSlJ;  Jannin  v.  SUtc,  42  Tex.  Crim. 
Rep.  031,  53  L.R.A.  340,  96  Am.  St.  Rep. 
821,  51  8.  W.  1126,  62  S.  \V.  419;  Little 
Chute  V.  Van  Camp,  136  Wis.  526,  12S  Am. 
St.  Rep.  1100.  117  N.  W.  1012;  Re  Frazee, 
;63  Mich.  398,  8  Am.  St.  Bep,  310,  30  K.  W. 
72;  Smiley  v,  McDonald,  42  Neb.  13,  27 
L.R.A.  540,  47  Am.  St.  Rep.  0B4,  60  N.  W. 
355;  State  V.  Tennant,  110  K.  C.  0011,  15 
L.R.A.  423,  28  Am.  St.  Rep.  715,  14  S.  E, 
387;  State  v.  Kuntz,  47  La.  Ann.  106,  16  So. 
651;  Sioux  Falls  v.  Kirbv,  6  S.  D.  82,  25 
I...R.A.  621,  60  N.  W.  156;  Cicero  Lumber 
Co.  V.  Cicero,  176  111.  9,  42  L.R.A.  696,  88 
Am.  St.  Rep.  155,  51  N.  E.  758;  State  v. 
Mahner,  43  La.  Ann.  406,  0  So.  480;  Ex 
parte  Sing  I>5e,  96  Cal.  354.  24  L.L.A.  195, 
31  Am.  St.  Rep.  218,  31  Pac.  245;  State  v. 
Dubarry,  44  J..a.  Ann.  1117,  11  So.  718; 
Richmond  v.  Dudley,  129  Ind.  112,  13  L.R.A. 
587.  28  Am.  St.  Rep.  180,  28  K.  E.  312; 
Bills  v.  Goalien,  117  Ind.  221,  3  L.R.A.  261, 
20  N.  E.  115. 

It  is  unreasonable  to  require  a  superin- 
tendent of  a  coal  ntino  to  erect  and  main' 
tain  a  wasbhouse  at  the  risk  of  a  heavy 
penalty  involving  fine  and  imprisonment  in 
a  county  jail,  wben  the  owner  of  the 
property  might  be  unwilling  to  do  so,  thus 
punishing  the  superintendent  for  not  doing 
an  impoBsible  thing. 

■  Durkin  v.  Kingston  Coal  Co.  171  Pa.  193, 
29  I.^R.A.  808,  50  Am.  St.  Rep.  801,  33  Atl. 
237 ;  Chicago  v.  Gunning  System,  21 '  III, 
828.  70  L.R.A,  230,  73  X.  e'.  1035,  2  Ann. 
Cas.  892;  Richmond  v.  Dudley,  120  Ind.  112, 
13  L.R.A.  587,  28  Am.  .St.  Rep.  180,  28  N.  E. 
312. 

The  statute  requires  the  erection  and  ■ 
maintenance  of  a  uashhouse  upon  demand  of  I 
certain  employees,  without  specifying  any 
time  within  which  this  demand  must  be 
L.R.A.1916B. 


complied  with.  This  defect  in  the  law 
renders  it  clearly  luiconstitutioaal. 

Missouri,  K.  &  T.  R.  Co.  v.  SUU,  100 
Tex.  420.  100  S.  W.  706;  Sutherland,  Stat. 
Constr.  %  324;  Potter's  Dwarr.  Stat.  246- 
251,  652;  Toier  v.  United  States,  4  Inters. 
Com.  Rep.  245,  52  Fed.  917;  Chicago  k 
K.  W.  R,  Co.  V.  Dey,  1  L.R.A.  744,  2 
Inters.  Com.  Rep.  326,  35  Fed.  866;  United 
States  V.  Sharp,  Pet.  C.  C.  122,  Fed.  Caa. 
No.  16.264;  The  Enterprise,  1  Paine.  34, 
Fed.  Cas.  No.  4,409;  Bishop,  Statutory 
Crimes,  %  41;  Lieb.  Herm.  158;  Em  parte 
Jackson,  45  Ark,  158;  Louisville  ft  N.  R. 
Co.  V.  Com.  99  Ky.  132,  33  L.R.A.  209,  59 
Am.  St.  Rep.  457,  35  S.  W.  129;  Louisville 
ft  N.  R.  Co.  V.  Railroad  Commission,  19 
Fed.  679;  Cook  v.  State.  26  Ind.  App.  278, 
59  N.  E.  489;  Chicago,  I.  ft  L.  R.  Co.  ». 
Salem.  166  Ind.  71,  76  N.  G.  631;  Buckles 
v.  SUte,  5  Okla.  Crim.  Rep.  109,  113  Pac. 
244;  State  v.  Taylor,  7  S.  I).  533,  64  N.  W. 
548;  Savage  v.  Wallace,  165  Ala.  672,  51  So. 
605;  Matthews  v.  Murphy,  23  Ky.  L.  Rep. 
750,  54  L.H.A.  415,  83  S.'w.  785! 

The  operation  of  the  statute  is  uncertain 
I>ecause  the  washhouse  is  to  be  provided 
only  in  the  event  of  a  written  demand  by  a 
certain  portion  of  the  employees,  and  the 
number  of  employees  at  any  particular  time 
might  not  be  capable  of  definite  ascertain- 

State  ex  rel.  Crow  v.  West  Side  Street  R. 
Co.  146  Mo.  155,  47  S.  W,  959;  SUte  v. 
Texas  i  X.  0.  R.  Co.  —  Tex.  Civ.  App.  — , 
103  S.  W.  053;  Roller  v.  Holly.  17C  U.  S. 
398,  44  L.  ed.  520,  20  Sup.  Ct.  Rep.  410: 
Louisville  4  X.  R.  Co.  v.  Central  Stock 
Yards  Co.  212  U.  S.  132,  63  L.  ed.  441.  2!) 
Sup.  Ct.  Rep.  246;  Security  Trust  Co.  v. 
Lexington.  203  U.  S.  323,  51  L.  ed.  204, 
—  Sup.  Ct.  Rep.  87 ;   Stuart  v.  Palmer,  7* 


X.  Y.  : 


Messrs.  Thomas  H.  Branamsn,  Edwin 
Corr,  and  James  K.  McCulloDgh,  with 
Mr.  Thomas  N.  Honan,  Attorney  General, 
for  the  State; 

The  act  is  an  exercise  of  the  police  power 
of  the  state,  and  not  in  violation  of  the 
14th  Amendment  of  the  Constitution  of  the 
United  SUtcs. 

Slate  V.  Rithereek,  107  Ind.  217,  5  L.R.A. 
(N.S.)  874,  119  Am.  St.  Rep.  491,  77  N. 
E.  1085,  10  Ann.  Cas.  899. 

The  title  of  the  act,  requiring  owners  and 
operators  to  "erect  and  ma  iota  in,"  em- 
brac's  the  provision  in  the  body  of  the  act 

Swartz  V.  Lake  County,  158  Ind.  141,  63 
N.  E.  31 ;  State  ex  rel.  Duensing  v.  Roby, 
142  Ind.  168,  33  L.R.A.  213,  51  Am.  St. 
Rep.  174,  41  N.  E.  145 ;  Stat«  r.  Louisville 
ft  N.  R.  Co.  177  Ind.  553.  96  N.  E.  340. 

A   law   to   protect  the  health,   safety,  or 
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liTi!8  of  the  people  is  within  the  police  power 
of  the  state. 

Pittsburgh,  C.  &  St.  L.  R.  Co.  f.  Brown, 
67  Ind.  45,  33  Am.  Rep.  73;  State  v.  Rieh- 
crpek,  Bupra;  State  v.  Barrett,  ITS  Ind. 
169.  87  N.  E.  7;  Inland  Steel  Co.  v. 
Vedinak.  172  Ind.  42:),  139  Am.  St.  Rep. 
38!>,  37  X.  E.  229. 

A  law  which  provide*  that  it  may  be 
called  into  exereiee  bj  petition  does  not 
violate  article  1,  §  25,  of  the  Coniititutlon 
of  Indiana. 

State  V.  Gerhardt,  145  Ind.  439,  33  L.R.A. 
313,  44  X.  K.  469;  laenhour  v.  State,  157 
Ind.  517,  87  Am.  St.  Rep.  228,  62  X.  E.  40; 
Bowlin  V.  Cochran,  161  Ind.  488,  69  N. 
E.  153;  McPlierson  v.  State,  174  Ind.  60, 
3]   L.B.A.(N.S.)   188,  90  N.  E.  610. 

A  provision  that  washhoUBeB  must  be  pro- 
vided at  every  coal  mine  renders  the  act 
free  from  objection  u  class  Ipgislation. 

State  V.  Indiana  &  I.  S.  R.  Co.  13.S  Ind. 
69,  IS  L.R.A.  502,  32  N.  E.  817  ;  Davis  Coal 
Co.  V.  I'oltand,  158  Ind.  007,  92  Am.  St. 
Kep.  319,  62  N.  E.  402;  Bowlin  v.  Cochran, 
161  Ind.  486,  69  N.  E.  153;  State  v.  Barrett, 
172  Ind.  16H,  87  N.  E.  7;  Inland  Steel  Co. 
V.  Vedinak,  172  Ind.  423,  139  Am.  St.  Rep. 
389,  87  N.  E.  229;  Smith  v.  Hamilton  Coun- 
ty, 173  Ind.  384,  90  N.  E.  881 ;  Cummins  v. 
Penee,  174  Ind.  115,  91  N.  E.  529. 

Even  though  it  be  conceded  that  the 
phrase,  "other  employers  of  labor,"  is  insuf- 
ficient to  bring  other  persons  within  the  act, 
yet  as  it  applies  to  all  coal  mines  it  wilt  be 
presumed  that  all  have  been  included  that 
«re  known  to  exist. 

SUte  T.  Barrett,   172  Ind.  169,  87  N.  E. 

r. 

It  is  not  class  legislation,  because  it  Is 
required  to  be  provided  upon  petition  of 
twcTity  men  in  one  case  and  one  third  of  per- 
sons employed  in  another  case.  Surli  mat- 
ters are  largely  within  the  discretion  of 
the  legislature. 

Bowlin  T.  Cochran,  161  Ind.  486,  69  N. 
E.  153. 

The  question  of  the  act  being  unreason- 
able or  imposing  a  hardship  is  one  for  the 
legislature,  and  not  the  courts. 

To-wnspnd  v.  State,  147  Ind.  624,  37 
r,.R.A.  294,  62  Am.  St.  Rep.  477,  47  N.  E. 
19;  Parks  v.  State,  159  Ind.  211,  59  L.R.A. 
190,  64  N.  E.  862j  State  v.  Richcreek,  107 
Ind.  217,  6  L.R.A.(N.S.)  874,  119  .Am.  St. 
Hep.  491,  10  Ann.  Caa.  899;  State  v.  Bar- 
rett. 172  Ind.  169,  87  N.  E.  7;  State  ex  rel. 
Smith  T.  McClelland.  138  Ind.  395,  37  N.  E. 
7flnt  State  ex  rel.  Terre  Haute  v.  Kolsem, 
130  Ind.  434,  14  L.R.A.  563,  29  N.  E.  595; 
Gillett,  Grim.  Law,  g  2. 

Defendant  cannot  raise  the  question  of 
the  reasonableness  of  compliance  with  this 
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Chicago,  I.  4  L.  R.  Co.  v.  Craw  ford  sville, 
164  Ind.  70,  72  N.  E.  1025;  State  v.  I-iuia- 
ville  &  K.  R,  Co.  177  Ind.  .553,  96  N.  E.  340. 

Tile  requirements  of  the  statute  are  cer- 

State  V.  Louisville  &  N.  R.  Co.  supra. 
El-win,  J.,  delivered  the  opinion  of  the 

This  was  a  prosecution  by  the  state  of 
Indiana  against  Harry  C.  Booth  upon  an 
affidavit  charging  that  appellant  was  a 
superintendent  of  ii  coal  mine  in  the  county 
of  Sullivan,  and  that,  after  written  demand 
of  more  than  twenty  employees  of  said 
mine,  he  had  failed  to  provide  a  wash  room 
for  the  employees  of  said  mine,  in  violation 
of  an  act  of  the  general  assembly  approved 
March  8,  1907.  Acts  1907,  p.  103,  Burns 
Anno.  Stat.  1908,  $  8623. 

The  affidavit  in  said  cause,  omitting  the 
caption,  reads  as  follows:  "Harry  Ritchie, 
being  duly  suorn,  says  on  bis  oath  that  on 
the  7th  day  of  March,  a.  n.  1911,  at  and 
in  the  county  of  Sullivan  and  state  of  In- 
diana, Harry  C.  Booth  did  then  and  there 
unlawfully  being  then  and  there,  and  from 
the  said  day  continuously  up  to  the  time  of 
the  filing  of  this  alBdavit,  and  being  now 
superintendent  of  mine  Ko.  2S  in  Sullivan 
county,  Indiana,  belonging  to  the  Consoli- 
dated Indiana  Coal  Company,  that  at  the 
time  and  place  named  mine  No.  S5  belonging 
to  the  Consolidated  Indiana  Coal  Company 
was  a  coal  mine  then  and  there  situated, 
in  which  persons  were  then  and  contin- 
uously since  have  been  and  now  are  em- 
ployed, and  that  said  Harry  C.  Booth  was 
then  and  there  superintendent  and  in  charge 
of  said  mine;  that  twenty  of  the  employees 
of  said  mine  then  and  there  in  writing  re- 
quested the  said  Harry  C.  Booth,  while 
superintendent  and  in  charge  of  said  mine, 
to  provide  a  wash  room  or  washbouse  for  the 
use  of  persons  employed  in  said  mine;  that 
said  request  was  made  to  Harry  C.  Booth, 
and  directed  to  him  under  and  in  the  name 
of  H.  C.  Booth  as  such  superintendent,  but 
that  this  defendant  Harry  C.  Booth  and  H. 
C.  Booth  is  one  and  the  same  person;  that 
said  Harry  C.  Booth,  being  superintendent 
and  in  charge  of  said  mine,  as  aforesaid, 
and  having  been  requested,  as  aforesaid,  did 
then  and  there  unlawfully  fall  and  refuse 
to  provide  a  suitable  wash  room  or  wash- 
house  or  any  wash  room  or  washhouse  what- 
ever for  the  use  of  persons  employed  in  said 
mine,  and  that  ever  since  said  day  up  to 
the  present  time  he  has  unlawfully  refused, 
neglected,  and  wholly  failed  to  provide  any 
wash  room  or  washhouse  for  the  use  of 
persons  employed  in  said  mine,  contrary  to 
the  form  of  the  statute  in  such  cases  made 
and  provided,  and  against  the  peace  and 
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dignity  of  the  state  of  Indiana."  The  ap- 
pellant in  due  time  moved  to  quash  the 
affidavit.  His  motion  waa,  in  substance, 
that  the  law  under  which  the  prosecution 
was  brouglit  contravenes  g  19  of  article  4 
of  the  Constitution  of  the  state  of  Indiana, 
and  is  iu  violation  of  the  14th  Aniendnent 
to  tlie  Constitution  of  the  United  States, 
also  is  violative  of  ^  1,  art.  1,  and  %  21, 
art.  1,  also  g  23,  art.  I,  also  S  25,  art.  1,  and 
%  20,  art.  1,  of  the  Constitution  of  the  state 
of  Indiana.  The  motion  to  quash  the 
affidavit  was  overruled  '  by  the  court,  to 
which  ruling  of  the  court  appellant  except- 
ed. Appellant  entered  a  plea  of  not  guilty, 
and  the  cause  was  submitted  to  the  court 
for  trial  without  the  intervention  of  a  jury, 
which  said  trial  resulted  in  the  Hnding  of 
appellant  guilty  as  charged  in  the  affidavit. 
A  motion  in  arrest  of  judgment  was  suason- 
ttbly  made,  which  motion  was  overruled  by 
the  court,  and  judgment  entered,  fixing  the 
penalty  at  a  fine  of  $1  and  costs  of  the 
prosecution,  from  which  Judgment  appellant 
appeals  to  this  court.  The  assignment  of 
errors  in  this  court  questions  the  constitu- 
tionality of  the  act  under  which  the  prose- 
cution was  brouglit. 

The  contention  of  appellant  is  that  the 
title  of  the  act  limits  the  liability  to  own- 
ers and  operators  of  coal  mines,  and  does 
not  include  superintendents.  The  affidavit 
avers  that  appellant  is  the  superintendent 
of  a  coal  mine.  Section  19,  article  4,  of  the 
Constitution  of  this  state,  provides:  "Every 
act  shall  embrace  but  one  subject,  and  mat- 
ters properly  connected  therewith,  which 
subject  sIibH  he  expressed  in  the  title.  But 
if  any  subject  shall  be  enibraced  in  an  act, 
which  shall  not  be  expressed  in  the  title, 
such  act  shall  be  void  only  aa  to  so  much 
thereof  as  shall  not  be  expressed  in  the 
title."  Tlic  title  of  the  act  in  question 
reads  aa  follows;  "An  Act  RcijuJring  the 
Owners  or  Operators  of  Coal  Mines  and 
Other  Employers  of  Labor  to  Erect  and 
.Maintain  Wash  houses  at  Certain  Places 
where  Laborers  are  Employed  for  the  Pro- 
tection of  the  Health  of  the  Employees  and 
Providing  a  Penalty  for  its  Violation." 
[Acts  1007,  chap.  121].  The  question  is 
whether  the  title  of  the  act  is  broad  enough 
to  include  superintendents.  Words  and 
phrases  shall  be  taken  in  their  plain  or 
ordinary  and  usual  sense.  Subdivision  1, 
%  240,  Burns's  Anno.  Stat.  1B08,  Rev.  SUt. 
1881,  g  240.  'The  SUndard  Dictionary  de- 
fines "operate,"  ''to  put  in  action  and 
supervise  the  working  of;  to  conduct  or 
manage  the  affairs  of;  superintend:  as  to 
operate  a  mining  business  or  a  railroad." 
"Superintend"  is  defined  bj  the  same  au- 
thority "to  have  the  charge  and  direction 
of;  eapecially  of  some  work  or  movement; 
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regulate  the  conduct  and  progress  of ;  be  re- 
sponsible for;  manage;  supervise." 

The  words  of  a  statute  will  be  construed 
in  their  plain,  ordinary,  and  usual  sense, 
unless  such  construction  will  defeat  the 
manifest  intent  of  the  legislature.  White 
V.  Furgeaon,  29  Ind.  App.  144-1.^4,  «4  X. 
E.  49;  Coffinberrv  v.  Madden,  30  Ind.  App. 
300,  30.1,  BO  .4in.  St.  Rep.  348.  06  N.  E. 
64.  It  is  contended  by  appellant  that  the 
act  in  question,  being  a  criminal  statute, 
should  be  strictly  construed.  This  conten- 
tion is  true  to  a  limited  extent.  In  Lewis's 
Sutherland  Statutory  Construction,  vol.  2. 
on  page  902,  the  author  uses  the  following 
language:  "The  rule  that  penal  laws  are  to 
be  construed  strictly  is  perhaps  not  much 
less  old  than  construction  itself.  It  is 
founded  on  the  tenderness  of  the  law  for 
the  rights  of  individuals;  and  on  the  plain 
principle  that  the  power  of  punishment  is 
vested  in  the  legislature,  not  in  the  judicial 
department.  It  is  the  legislature,  not  the 
court,  which  is  to  define  a  crime  and  or- 
dain its  punishment.  It  is  said  that,  not- 
withstanding this  rule,  the  intention  of  the 
lawmaker  must  govern  in  the  construction 
of  penal  as  well  as  other  statutes.  This 
is  true.  But  this  is  not  a  new  independent 
rule  which  subverts  the  old.  It  is  the  mod- 
ification of  the  ancient  maxim,  and  amounts 
to  this;  That,  though  penal  laws  are  t« 
be  construed  strictly,  they  are  not  to  be 
construed  so  strictly  as  to  defeat  the  obvi- 
ous intention  of  the  legislature.  The  ma.xim 
is  not  to  be  BO  applied  as  to  narrow  the 
words  of  the  statute  to  the  exclusion  of 
cases  which  those  words  in  tbeir  ordinary 
acceptation,  or  in  that  sense  in  which  the 
legislature  has  obviously  used  them  wonld 
comprehend.  The  intention  of  the  legis- 
lature is  to  be  collected  from  the  words 
they  employ."  Tlie  same  autlior,  on  page 
9S1,  has  this  to  say  further  on  the 
same  subject:  "A  penal  statute  should 
receive  a  reasonable  and  common-sense  con- 
struction, and  its  force  should  not  be  frit- 
tered away  by  niceties  and  relinement^  at 
war  with  the  practical  administration  of 
justice."  To  the  same  effect,  see  State  v. 
Louisville  &  N.  R.  Co.  177  Ind.  553,  96  S.  E. 
340-342  and  cases  cited.  The  legislature, 
while  not  using  the  word  "superintendent," 
evidently  intended  in  the  title  of  the  act 
that  it  should  apply  to  those  having  the 
supervision,  the  conduct  or  management,  or 
the  charge  and  direction  of,  and  who  should 
be  responsible  for  and  regulate  the  conduct 
and  progreaa  of  the  work  of  employees.  We 
are  of  the  opinion  that  the  title  of  the  act 
is  comprehensive  enough  to  include  superin- 
tendents of  mines. 

Appellant  presents  the  further  question 
that  the  act  in  question  is  in  contravention 
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of  the  I4tli  Ami^ndnipnt  of  the  Constitution 
uf  the  United  States,  in  that  the  act  de- 
niea  to  coal  companieB  the  equal  protection 
of  the  law,  and  diBcriminates  between  coal 
niininj;  %ad  other  claeecn  of  business  j  that  it 
discriminates  between  the  different  cli 
of  persons  engaged  in  coal  mining;  depi 
the  defendimt  of  his  property  without  due 
process  of  law.  The  i4th  Amendment  does 
not  impair  the  police  power  of  the  state, 
nor  does  it  prohibit  one  class  of  business  be- 
ing regulated  by  special  provisions.  8tate 
V,  Bichcreek,  167  Ind.  217,  224,  228,  3  L.R.A 
(X.S.I  874,  119  Am.  St.  Rep.  401,  77  N. 
£.  1039,  10  Ann.  Cus.  SOS,  Mid  cases  cited; 
Barbiet  v.  Connolly.  113  U.  S.  27,  28  U  ed, 
023.  3  Sup,  Ct.  Rep.  337;  Soon  Hing  v 
frowlej-.  113  C.  S.  703-700,  28  L.  ed.  1145- 
1147,  S  Sup.  Ct.  Rep.  730. 

It  is  further  insisted  that  the  act  in 
question  is  too  indefinite  and  uncertain  in 
its  terms.  It  certainly  cannot  be  said  that 
this  act  is  iudeiinite  as  to  its  terms  and 
requirements.  It  could  not  lie  made  more 
certain  without  settin};  out  plans  and  speci- 
fications for  each  building  required  at  each 

The  appellant  contends  that,  as  the  affi- 
davit charges  that  he  failed  and  refused  to 
provide  a  suitable  wash  room,  he  cannot 
be  amenable  under  the  statute.  The  word 
"provide"  means  to  make,  procure,  or  fur- 
nish for  future  use,  prepare.  Standard  Dic- 
tionarv:  Swartz  v.  J^ke  County,  158  Ind. 
141-140.  63  X.  E.  31. 

.\ppellant  raises  the  further  question  that 
the  act,  in  requiring  the  defendant  to  fur- 
nish the  washliouBe,  deprives  the  owner  or 
operator  of  property  without  com  [)en  sat  ion, 
and  in  that  respect  contravenes  the  14th 
Amendment  to  the  Constitution  of  the  Unit- 
ed States.  A  law  which  protects  the  lives, 
health,  safety,  and  comfort  of  employees  is 
within  the  police  power  ol  the  state.  Pitts- 
burgh, C.  C.  S.  St.  L.  R.  Co.  V.  Brown,  67 
Ind.  45-48,  33  Am,  Rep.  73:  State  v.  Rich- 
creek,  107  Ind.  217-222.  5  L.R.A.(N.S.) 
874,  119  Am.  St.  Rep.  461,  77  X.  E.  1085, 
10  Ann.  Cas.  809:  State  v.  Barrett,  172  Ind. 
169-179,  87  N.  E.  7;  Inland  Steel  Co,  v. 
Yedinak,  172  Ind.  423-433,  130  Am.  St.  Rep. 
389.  87  X.  E.  229,  and  cases  cited;  Barrett 
T.  State,  175  Ind.  112,  93  N.  E.  543. 

It  rests  solely  with  the  legislative  discre- 
tion, inside  the  limits  lixed  by  the  Consti- 
tution, to  determine  when  public  safety  or 
welfare  requires  the  exercise  of  the  police 
power.  Courts  are  authorized  to  interfere 
and  declare  a  statute  unconstitutional  only 
when  it  conflictn  with  the  Constitution. 
With  wisdom,  policy,  or  necessity  of  such 
an  enactment  they  have  nothing  to  do.  18 
Am.  i  Eng.  Enc.  Law,  746;  Walker  v. 
Jameson.  140  Ind.  501-607,  23  L.R.A.  679, 
L.R.A.1015R. 


'  683,  49  Am.  St.  Rep,  222,  37  S.  E,  402,  30 
X.  E.  860. 

Appellant  insists  that  the  act  is  invalid 
for  the  reason  that  it  is  for  tlie  benefit  of 
individuals  employed  in  a  particular  mine. 
and  that  its  operation  is  left  entirely  to  the 
dictation  of  certain  persons.  'I'hat  a  cer- 
tain law  may  be  called  into  exercise  by  peti- 
tion docs  not  violate  g  23,  article  1,  of  the 
Constitution.  State  v.  Gerhardt,  143  Ind. 
430,  470-472,  33  L.R.A.  313,  44  N.  E.  460; 
Isenhour  v.  State,  157  Ind,  517,  521,  523,  S7 
Am.  St.  Rep.  223,  62  X.  E.  40;  Bowlin  v. 
Cochran,  101  Ind.  486-*80,  09  N,  E.  153; 
McPherson  v.  State,  174  Ind,  60,  70-76,  31 
L.R.A.(X.S.)  188,  90  N.  E.  SID,  and  cases 
cited.  This  act  is  not  open  to  the  infirmities 
suggested  by  appellant,  in  that  it  only  ap- 
plies to  coal  mines,  and  not  other  classes  of 
business.  This  same  question  was  raised  in 
the  case  of  Soon  Hinj;  v.  Crowley,  supra, 
and  decided  adversely  to  the  contention  of 
appellant,  .lustice  Field  uses  the  following 
language  in  the  later  case:  "The  specific 
regulations  for  one  kind  of  business  which 
may  t>e  necessary  for  the  protection  of  the 
public  can  never  be  the  juat  ground  of  com- 
plaint, because  like  restrictions  are  not  im- 
poaed  upon  other  business  of  a  different 
kind."  The  same  doctrine  was  declared  in 
Uarbicr  v.  Connolly,  supra.  It  will  not  be 
doing  fioleiice  to  any  of  the  authorites  cited 
by  the  learned  counsel  for  the  appellant  to 
say  that  the  question  of  whether  the  act  is 
reasonable  is  one  for  the  l^islature,  pro- 
vided it  shall  operate  alike  on  all  persons  of 
a  particular  class.  To  the  same  effect,  see 
Townscnd  v.  State,  147  Ind.  624-633,  37 
L.R.A.  204,  62  Am.  St.  Rep,  477,  47  N.  E. 
19;  Parke  v.  State,  139  Ind,  211-223,  59 
L.R.A.  190,  64  N.  E.  862;  State  v.  Rich- 
creek,  167  Ind.  217-222.  5  L.R,A.(N.S.) 
874,  110  Am.  St,  Rep.  491.  77  X.  E.  1085, 
10  Ann.  Cas,  890;  State  v.  Barrett,  172  Ind. 
169,  179-182,  87  X.  E.  7:  State  ex  rel. 
Smith  T.  McClelland,  138  Ind.  39,1-398,  37 
K.  E.  799;  .State  e\  rel.  Terre  Haute  v. 
Kolsem,  130  Ind.  434-443,  14  L.R.A.  S66,  20 
N.  E.  595;  Gillett.  Crim,  Law,  %  2. 

If  appellant  had  made  an  honest  effort 
to  comply  with  the  law,  and  had  proceeded 
within  a  reasonable  time,  after  being  peti- 
tioned as  alleged  in  the  affidavit  to  erect 
waahhouse,  he  might  with  good  grace 
present  the  argument  that  the  statute 
makes  no  provision  as  to  when  he  must  com- 
ply with  the  act.  The  alBdavit  alleges  that 
I'ae  petitioned  on  March  7,  1911,  and 
he  had  failed  to  comply  with  the  re- 
quest for  more  than  a  year,  or  until  March 
11,  1812.  Chicago,  I.  £  L.  R.  Co.  v.  Craw- 
fordsville,  164  Ind.  70-74.  72  N.  E.  102S; 
State  v,  Louisville  A  X.  R.  Co.  177  Ind. 
553,  96  N,  E.  340-344.     The  provision  of    ■ 
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the  law  ia  a  ealutarr  one,  and  ia  no  nior< 
reasonable  than  the  provision  of  the  law 
which  requires  that  mines  shall  be  guardeiJ, 
lighted,  and  ventilated.  ThJB  act  has  to 
do  with  the  comfort,  health,  and  care  of  the 
employees  of  mines,  and  is  within  the  legiS' 
lative  discretion.  State  v.  Barrett,  172 
Ind.  169-178,  87  N.  E.  7.  The  true  teat  of 
a  criminal  law  as  to  its  cITect  is  that 
shall  state  the  crime  with  such  i-citainty 
that  the  person  upon  whom  it  operates  may, 
with  reaaonahle  certainty,  ascertain  what 
the  statute  requires  to  be  done.  In  the  case 
ot  Toier  v.  United  States  (C.  C,l  i  Inters. 
Com.  Rep.  245,  52  Fed.  1)17.  Chief  Justice 
Brewer  uses  the  following  language:  "But, 
in  order  to  constitute  a  crime,  the  art  must 
be  one  which  the  party  is  able  to  know  in 
advance,  whether  it  is  criminal  or  note." 
The  act  in  question  has  this  provision  as  to 
the  waahliouae;  "To  provide  a  suitable 
wasli  room  or  wash  house  for  the  use  of 
persons  employed,  so  that  they  may  change 
their  clothing  before  beginning  work,  and 
wash  themselves  and  change  their  clothing 
after  working.  That  aaid  building  or  room 
shall  be  a  separate  building  or  room  from 
the  engine  or  boiler  room,  and  tball  be  main- 
tained in  good  order,  be  properly  lighted 
end  heated,  and  be  supplied  with  clean,  cold 
and  warm  water,  and  shall  be  provided  with 
all  nccessaiy  facilities  for  persons  to  wash, 
and  also  provided  with  suitable  lockers  for 
the  safe-keeping  of  clothing."  Alt  these  pro- 
visions of  the  statute  are  so  definite  and 
certain  in  their  terms  that  no  one  who 
makes  an  honest  effort  to  comply  there- 
with need  err.  Kach  of  the  questions  pre- 
sented by  appellant  in  his  assignment  of 
errors,  e.vcept  the  single  one  as  to  whether 
this  act  contravenes  g  l!l,  article  4,  of  the 
Constitution,  has  already  been  decided  by 
this  court  in  State  v.  Barrett.  173  Ind.  169, 
87  N.  E.  7;  State  v.  Louisville  *,  N.  H.  Co. 
177  Ind.  553,  96  N,  E.  340;  Barrett  v. 
State.  175  Ind,  112,  83  N.  E.  543;  Hirth- 
Krause  Co.  v,  Cohen,  177  Ind.  1,  97  N.  E. 
1,  Ann.  Cas.  iai4C.  708.  These  opiniona  are 
able  and  exhaustive  discussions  of  the  con- 
stitutional questions  presented  by  appel- 
lant in  this  cause,  and  were  decided  adverse- 
ly to  the  contention  of  appellant.  To  cutend 
this  opinion  would  be  to  reiterate  what 
haa  already  been  decided  in  the  cases  last 
above  cited. 

We  are  of  the  opinion  that  the  title  of 
the  act  is  comprehensive  enonph  to  include 
superintendents,  and  that  the  act  does  not 
contravene  any  of  the  provisions  of  the  Con- 
stitution of  the  United  States,  or  of  this 
state,  as  claimed  by  appellant. 

Judgment  affirmed. 
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(—  Utah,  — ,  143  Pao,  121.) 
Negligence  —  unloadtng  coal  near  de- 

1.  One  who  shovels  coal  from  a  wagon  to 
the  ground,  near  the  unprotected  edge  of 
a  steep  decline  at  the  bottom  of  which  are 
dwelling  houses,  without  exercising  any 
care  to  prevent  it  from  going  over  the  edge, 
is  liable  for  injury  to  a  person  while  at 
work  near  a  house,  by  a  piece  of  coal  which 
goes  over  the  edge  and  rolls  down  the  de- 

Evldenco   —   Injury   by   rolling   coal   — 
Inference. 

2.  That  a  person  unloading  coal  fiom  a 
wagon  near  the  top  of  a  decline  placed  a 
piece  where  it  could  roll  down  the  decline 
may  be  inferred  from  the  fact  that  it  did 
so  roll  down  to  the  injury  of  a  person  at 
the  foot  of  the  decline,  where  no  other 
cause  was  apparent. 

Appeal  —  Instruction  —  duty  as  to  rcu- 
eonable  care. 

3.  Failure  to  give  to  the  jury  an  in- 
struction that  one  charged  with  negligently 
injuring  another  was  bound  to  exercise  only 
reasonable  or  ordinary  care,  with  nothing  to 
show  the  relation  of  such  terms  to  the 
facts  of  the  case,  is  not  error. 
Proximate  cause  —  roreseeii  Injury. 

4.  To  render  one  who  permits  coal  to 
roll  down  a  mountain  side  to  the  injury  ot 
one  dwelling  at  the  foot,  liable  for  the 
injury,  it  is  not  necessary  that  he  should 
have  foreseen  that  such  injury  would  hap- 
pen, if  the  injury  was  the  natural  and  prob- 
able consequence  of  his  act. 

(August  14,  1914.) 


Petiti 


I   for   rehearing  denied,   April   15, 


Cases  between  master  and  servant  will  be 
found  in  the  note  as  to  duty  of  master  to 
protect  servant  from  material  rolling  down 
hillside,  attached  to  Paulsen  v.  Feroglio,  40 
L.R.A.(N.S.)  629,  and  so  have  not  been  in- 
cluded here, 

~  le  decision  in  Fi-rkovich  v,  Binohau 
Coal  i  Lumber  Co.,  that  one  is  liable 
for  the  natural  and  probable  consequences 
failure,  in  placing  an  object  at  the  top 
decline,  to  exercise  care  to  prevent  its 
rolling  down,  finds  support  in  Howe  v. 
West  Seattle  Land  4.  Iroprov.  Co,  21  Wnsh. 
504,  5B  Puc.  495,  where  one  placing  a  log 
he  side  of  a  hill  with  knowledge  that 
landslides  occur  freiiumtlv  at  such  place 
held  liable  when,  as  a'resnlt  of  a  land- 
the  log  was  dislodged,  rolled  dovm  the 
and,  striking  a  child  at  the  bottom, 
killed  it. 

The  facts  in  this  case  were  that  a  tree 
growing  upon   the  land  of  said  company 
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APPEAL  bj  defendant  from  a  judgmmit 
of  the  District  Court  for  Salt  Lake 
County  in  plain  tiff's  favor  in  an  action 
brought  to  recover  damages  for  personal  in- 
juriEB  alleged  to  have  been  eauBCd  by  de- 
fendant's negligence.     Affirmed. 

The  facta  are  stated  in  the  opinion. 

Messrs.  Dan  B.  Shields  and  Snjdcr  & 
Snyder,  for  appellant: 

Tlie  injury  to  plaintifT  was  one  of  those 
unfortunate  accidents  whicb  would  not 
bave  been  foreseen  or  anticipnted  by  the 
taereUe  of  ordinary  care,  and  therefore  one 
for  which  defendant  is  not  liable.  I 

Cleghom  v.  Thompson,  62  Kan.  727.  54  | 
L.Et.A.  402,  64  Pac.  605;  Xew  Orleans  &I 
N.  E.  R.  Co.  V.  McEwen  &  Murray,  49  La.  i 

was  cut  down  to  prevent  endangering  the 
lives  of  passcrs-bj.  Shortly  after,  a  slide 
occurred  on  the  hillside,  bringing  down  the 
stump  from  which  the  tree  waa  cut,  and  a 
large  amount  of  dirt,  filling  up  the  road 
to  a  considerable  depth  and  carrying  the 
tree  on  to  the  sidewalk.  The  deputy  road 
supervisor,  together  with  two  men  sent  by 
the  improvemenli  company  for  the  purpose 
of  clearing  out  the  road,  cut  the  tree  up 
into  a  log.  This  log  was,  by  the  three  men, 
(ilaeed  parallel  with  the  road  and  about 
10  feet  distant  therefrom,  on  the  side  of 
the  hill,  against  small  standing  trees.  The 
log  remained  in  that  position  for  several 
days  when  another  slide  occurred,  bringing 
down  a  large  amount  of  dirt  from  the  hill- 
side iibove,  B  portion  of  it  sweeping  over 
the  road  and  upon  the  log,  dislodging  it, 
and  it  was  driven  to  the  bottom  of  the 
hill,  where  it  struck  the  child.  It  was 
contended  that  the  work  was  under  the  su- 
pervision of  the  road  supervisor  whose  duty 
it  was  to  remove  the  obatruetion,  and  so 
the  company  was  not  liable;  but  the  court 
said  that  it  appears  from  the  undisputed 
testimony  that  the  companv  was  the  origi- 
nal cause  of  the  log  being  in  the  street,  and 
so  it  was  the  company's  duty,  having  ob- 
structed a  public  highway,  to  remove  such 
obstruction.  That  the  testimony  did  not 
show  who  specially  superintended  the  mov- 
ing of  the  log  from  the  road,  but  it  simply 
■hows  that  the  agents  of  the  county  and  the 
agents  of  the  companv  removed  it:  that 
the  log  was  not  left  in  the  road,  but  was 
placed  parallel  with  the  road,  some  ID  feet 
therefrom,  not  for  the  purpose  of  mending 
the  road,  but  solely  for  the  purposi'  of  dis- 

King  of  the  log,  so  if  it  be  true  that  the 
_  was  placed  there  by  the  agents  of  the 
company,  although  assisted  by  the  agents 
of  the  county,  in  such  a  negligent  manner 
that  it  worked  injury  to  anyone,  the  com- 
pany cannot  escape  resporsibility.  It  will 
be  seen,  also,  that  the  decision  turns  in 
great  part  upon  the  fact  that  the  company 
ought  to  have  anticipated  that  landslides 
would  have  occurred  at  this  point,  and  that 
there  was  great  likelihood  that  if  any 
ject  touched  the  log,  it  would  be  dislodged 
from  the  position  where  it  was  placed. 
X..R,A.1915B. 


Ann.  1184,  38  L.R_A.  135,  22  So.  675;  Mav- 
hew  V.  Yakima  Power  Co.  72  Wash.  431, 
130  Pac.  486. 

The  jury  should  have  been  told  that  they 
must  look  at  the  entire  situation  as  it  ap- 
peared and  was  diselosed  by  all  the  evi- 
dence, and  then  make  up  their  verdict 
without  indulging  any  presumption  of  n<^li- 
genee  on   the  part  of  defendant. 

Christensen  v.  Oregon  Short  Line  R.  Co, 
35  Utah,  142,  20  L.R.A.iX.S.)  255,  99  Pac. 
676,  18  Ann.  Cas.  1159,  1  N.  C.  C,  A.  232; 
GrilTen  v.  Maniee,  188  N.  Y.  188,  52  L.R.A. 
022,   82   Am,   St.   Rep,   630,   59   X.   E.   925, 

9  Am.  Ncg.  Rep.  336. 

It  was  incumbent  upon  plaintiff  "to  give 
some   evidence   establishing,    or   tending   to 

So,  also  failure  to  exercise  care  in  the 
piling  alongside  the  public  highway  of  a 
large  amount  of  slack  dirt,  small  coal,  and 
other  refuse  from  a  mine  was  the  proximate 
cause  of  an  injury,  so  aa  to  make  the  mine 
owner  liable  where  a  horae,  being  driven 
past  this  material,  was  frightened  at  the 
burning  and  sliding  down  of  the  material, 
ran  away,  and  the  driver  was  injured,  the 
evidence  showing  that  the  mining  company 
knew  that  it  was  the  nature  of  such  ma- 
terial to  take  tire  and  burn  at  and  near 
the  bottom  and  along  the  sides,  and,  after 
BO  burning,  large  portions  would  elide  down 
the  sides,  making  a  loud  noise  and  emitting 
smoke.  Island  Coal  Co.  v.  Clemmitt,  ID 
Ind,  App,  21,  49  N.  E.  38, 

Also  one  who  gives  an  assurance  of  aafety 
ia  liable.  Thus  a  railroad  construction  com- 
pany is  liable  to  an  indepedent  contrac- 
tor engaged  upon  auch  work  for  injuries 
sustained  by  a  rock  sliding  down  from  a 
ledge  above  where  lie  was  working  in  re- 
liance upon  the  construction  company's 
foreman  that  there  woa  no  danger  from 
the  falling  of  rocks.  Gibaon  v.  Chicago,  M. 
t  P.  8,  R.  Co,  61  Wash.  630,  112  Pac.  1119. 

In  Salina  Mill  k  Elevator  Co.  v,  Hoyne, 

10  Kan.  App.  519,  63  Pac.  660,  where  tiiere 
was  implied  assurance  of  safety  the  milling 
company  was  held  liable  for  injuries  sua- 
tained  by  one  getting  feed  at  the  milt,  occa- 
sioned by  his  being  struck  by  bags  of  feed 
which  were  deliverwl  to  him  with  great  forci- 
through  a  chute,  the  evidence  showing  that 
the  milling  company's  employee  who  de- 
livered the  feed  to  the  plaintiff  directed  him 
to  drive  his  wagon  under  the  chute  to  re- 
ceive the  feed,  without  apprising  him  that 
the  chute  was  so  constructed  that  the  bags 
of  feed,  when  they  came  down  the  chute, 
would  come  with  sufficient  velocity  to  knock 
the  plaintilT  out  of  his  wagon,  and  there 
was  nothing  apparent  to  warn  the  plaintilT 
of  his  danger;  the  court  stating  that,  be- 
ing directed  to  drive  under  the  chute  end 
receive  his  load  without  intimation  of 
danger,  he  might,  without  negligence  be- 
ing attributed  to  him  by  reason  thereof, 
assume  that  it  was  safe  to  do  so. 

Nor  waa  it  material  that  the  chute  in 
use  was  the  kind  in  general  use  by  others,  , 
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Gstabliah,  negligence  on  the  part  of  the  de- 
fendant, and  it  was  nut  Bunicit^nt  for  liis 
cBse  to  merely  prove  the  aceident," 

Dulipje  \'.  Hamburg- American  Packet  Co. 
184  K.  Y.  404,.  112  Am.  St.  Rep.  615,  77  N, 
G.  3S6,  20  Am,  Ni-g.  Rep.  IGl;  Rosa  v. 
Double  SlioaU  Cotton  Mills,  140  N.  C.  113, 
1    L.R.A.(N.S.)    208.   52   S.    E.    121. 

Defendant  owed  no  duty  to  plaintiff,  or 
anyone  Hiniilarly  situated,  e.icopt  to  use 
ordinary  care  commensurate  witli  the  entire 
situation  and  surroundings. 

McKeon  v.  l-ouis  Weber  BIdg.  Co.  84  N. 
Y.  Supp,  913;  Cleghom  v.  Tiiompson,  82 
Kan.  727,  A*  L.R.A.  402,  04  Pac.  605;  New 
Orleans  &  N.  E,  R.  Co.  v.  McEwen  4  Mur- 
ray. 40  La.  Ann.  1184,  38  L.R.A.  134,  22 
So.  675;  llelTcrnan  v.  Arnold,  48  App.  Div. 
419,  83  X.  V.  Supp.  261;  Wilkinson  v. 
Oregon  Sliort  Line  R.  Co.  35  L'tali,  115, 
CO   Pac.  406. 

Defendant  liad  the  right  to  have  ita 
theory  of  the  ease  submitted  to  the  jury. 

Downey  v.  Gemini  Min.  Co.  24  Utah,  431, 
ni  Am.  "st.  Rep.  708,  68  Pac.  414;  Mc- 
Kinney   t.   Carson,   35   Utah,   180,   OtI   Pac. 

as  thia  was  an  action  between  the  milling 
company  and  a  stranger  to  it,  and  not  one 
lietween  employer  and  employee.    Ibid. 
Liability  of  railroad  company  for  injury  to 

passenger   caused   by   rocks   rolling  down 

hillside. 

A  railroad  companj^  is  not  liable  for  in- 
juries to  a  passenger  by  a  bowlder  rolling 
down  a  mountain  side,  if  it  ia  not  shown  to 
hare  come  from  the  company's  right  of  way, 
and  no  negligence  in  shown  on  the  part  of 
tile  company.  LeDeau  v.  Northern  P.  R. 
Co.  10  Idaho,  711,  34  L.R.A.lN.S.)  725.  113 
Pac.  .302.  Ann.  Cae.  1012C,  438.  3  N.  C,  C. 
A.  505. 

A  railroad  company  will  not  be  held 
liable  for  an  injury  inflicted  on  a  passenger 
by  reason  of  a  stone  rolling  down  the  moun- 
tain side  and  striking  the  passeniier,  un- 
less it  is  shown  that  the  company  had  either 
actual  notice  of  the  danger,  or  that  the 
place  or  immediate  locality  from  which  the 
rock  fell  was  so  obviously  dangerous  as  to 
impute  notice  of  the  danger  to  the  railroad 
company  and  charge  it  with  negligence  in 
failing  to  take  reasonable  precautions  to 
prevent  an  injury  from  such  cause.    Ibid. 

No  presumption  of  negligence  arises,  but 
it  is  incumbent  on  the  party  seeking  relief 
to  prove  negligence  in  case  of  injury  to  a 
passenger  by  a  bowlder  rolling  down  a  '■ 
mountain  side,  where  the  evidence  clearly 
discloses  that  the  injury  was  not  caused  by 
any  defect  in  the  machinery  or  appliances 
used  by  the  company  in  the  operation  of  its 
road,  or  by  any  defect  in  the  operation  of 
ita  road,  or  by  any  defect  in  the  construc- 
tion of  tlie  road,  and  was  not  caused  by  any 
act  of  the  employees  of  the  company  or  ol 
any  person  in  charge  of  the  train. 

And  no  presumption  of  negligence  on  the  i 
L.R.A.191JB. 


liUO;  Jones  v.  Caldwell,  20  Idaho,  5,  48 
L.R,A.(N.S.)  119,  lie  Pac.  113;  West  v. 
Shaw,  61  Wash.  227,  112  Pac.  243;  Tigger- 
V.  Butte,  44  Mont.  138,  IIU  Pac.  477; 
Ciiicago  Union  Traction  Co,  v.  Hansen,  125 
Til.  App,  153;  Ssn  Antonio  Much,  &  Supply 
"  v.  Campbell.  —  Tei.  Civ.  App.  — ,  110 
S.  W.  770. 

The  fact  that  the  accident  could  have 
been  avoided  by  the  adoption  of  some  other 
ns  of  protection  raises  no  presumption 
of  negligence,  and  the  standard  of  due  care 
is  that  of  the  average  prudent  man. 

Pardington  v.  Abraham,  93  App.  Div, 
368,  87  N.  Y.  Supp.  670;  Kilbride  v,  Cerbou 
Dioxide  i.  Magnesia  Co,  88  Am.  8t.  Rep. 
S29.  note. 

Mr,  Wliiard  Hanson,  for  respondent: 

The  rolling  of  the  coal  down  the  moun- 
tain side  raised  a  presumption  of  negli- 
gence on   the  part  of   the  defendant. 

Shearm.  &  Redf.  Neg.  Sth  ed.  g  58;  Scott 
V.  London  Dock  Co.  3  Uurlst.  &  C.  506.  34 
L.  J.  Kxch,  N.  S.  220,  II  Jur.  N.  S.  204. 
13  L,  T.  N.  S.  148,  13  Week.  Rep.  410; 
'  Sheiidan  v,  Foley,  58  N.  .T.  L,  230,  33  Atl. 

part  of  a  railroad  company  arisee  from  in- 
jury to  a  passenger  by  the  fall  upon  a  train 
of  a  rock  which  became  detached  from  itM 
natural  hillside  more  than  300  feet  from 
the  top  of  the  cut  through  which  the  rail- 
road ran.  Fleming  v.  Pittsburgh,  C.  C. 
k  St.  L,  K.  Co,  158  Pa.  130,  22  L.R.A.  3.)1, 
38  Am.  St.  Rep,  835.  27  Atl.  838. 

I'he  court  distinguished  this  case  from 
eases  where  the  cause  of  the  accident  was 
connected  with  the  means  and  appliances  of 
transportation  and  the  construction  of  the 

But  in  Goiler  v.  Fonda,  J.  &  G.  R.  Co 
110  App.  Div.  620,  96  N.  Y.  Supp.  483. 
where  a  passenger  was  injured  by  a  stone 
which  fell  or  rolled  from  a  rock  cut  through 
which  the  car  was  passing,  the  decision,  re- 
versing judgment  in  favor  of  ptaintilT,  was 
based  on  the  improbability  of  plaintifTs 
version  as  to  how  he  was  injured;  it  being 
evident  that  had  the  injury  occurred  as  he 
stated,  the  railroad  company  would  have 
been  held  liable.  This  case  ia  dintinf^ish- 
able  from  tlie  LeDeau  and  Fleming  Cases, 
as,  if  it  may  be  presumed  that  there  would 
have  been  liability  in  case  the  plaintiff's 
version  of  the  accident  was  accepted,  the 
liability  would  probably  be  based  upon  the 
fact  that  there  was  evidence  that  stones 
had  recently  fallen  or  rolled  from  the  rock 
cut,  and  that  watchmen  had  at  times  been 
stationed  at  that  place. 

It  will  be  noted  that  the  decisions  in  the 
Fleming  and  LeDeau  Cases  were  predicated, 
in  part  at  least,  on  the  fact  that  the  object 
occasioning  the  Injury  had  come  from  with- 


injury  in  the  Goiler  Case  came  from  with- 
out the  company's  right  of  way  ia  not  dis- 
closed by  the  evidence. 
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484 ;  Balir  v.  I^mbard.  53  N.  J.  L.  233,  21 
Atl.  IftO,  23  Atl.  167,  1«  Am.  Ncji-  Cas. 
689;  Byrne  v.  Boadlc,  2  Hiirlst.  &.  C.  722, 
33  L.  J.  Exch.  N.  S.  13,  0  L.  T.  N".  8.  4.50, 
12  Week.  Rep.  270;  Kearney  v.  I»ndor, 
B.  4  S.  C.  R.  Co.  L-  R.  5  Q.  B.  411 :  Clari- 
T.  NftUonal  City  Bank,  1  Sweeny.  .'i39: 
Volkmar  v.  Manhattan  R.  Co.  26  Jonea  & 
S.  125,  9  K.  Y.  Supp.  708:  Malier  y.  Man- 
hattan R.  Co.  53  Hun,  306,  fl  N.  Y.  Supp. 
308;  Morsemann  v,  Manhattan  R.  Co.  10 
Daly,  2*0,  32  N.  Y.  S.  R.  61,  10  N.  Y.  Supp. 
105;  Cahelin  v.  Cochran,  1  N.  Y.  S.  R.  5H.1; 
Mullen  V.  St.  John,  57  N.  Y.  567,  15  Am. 
Rep.  530:  Briggs  v.  Oliver.  35  L.  J.  Exch. 
X.  S.  1C3,  4  HurlBl.  &  C.  403,  14  L.  T. 
N'.  S.  412.  14  Week.  Rep.  fi58:  Lyons  v. 
Rosenthal,  11  Hon,  40;  Kaplea  v.  Orth,  81 
Wis.  531,  21  N.  W.  633;  Cummings  \.  N'a 
tional  Furnace  Co.  80  Wia.  603,  18  X.  W. 
742,  20  N.  W.  665;  Mulcairns  v.  Jancsiille, 
67  Wia.  24,  20  N.  W.  585;  Thnnias  v.  Weflt- 
em  U.  Teleg.  Co.  100  ilasa.  1.58;  Iloivjer 
T.  Cumberland  &  P.  R.  Co.  80  Md.  146.  27 
I..R.A.  154,  45  Ain.  St.  Rt'p.  3.12,  30  Atl. 
006;   The  Joseph  B.  Thomaa,  46  L.R.A.  58, 


30  C.  C.  A.  333,  56  U.  S.  App.  61!),  88  Fed. 
058,  4  Am.  Neg.  Rep.  105;  Cinoinnati  Trac- 
tion Co.  V.  Holzenkamp,  74  Ohio  St.  379, 
0  L.R.A.(X.S.)  800,  113  Am.  St.  Rep.  BBO. 
78  N.  E.  520.  20  Am.  Xeg.  Rep.  186. 

If  all  other  dealers  had  been  negligent 
that  would  not  excuse  defendant's  negli- 
gent. 

Jenkins  v.  Hooptr  Irrig.  Co.  13  Utah, 
100,  44  Pae.  820;  Koester  v.  Ottumwa,  34 
Iowa,  41;  Gi-and  Trunk  E.  Co.  v.  Richard- 
son, 91  U.  K.  454,  23  L.  cd.  356;  Hill  v. 
Winsor,  118  Mass.  251;  Blanchette  t.  Hol- 
yokc  Street  R.  Co.  176  Masa.  31,  55  N.  E. 
481,  7  Am.  Xe(r.  Rep.  64:  Sillier  v.  Pendle- 
ton, 8  Grav,  547;  Pulaifer  v.  Berrv.  87  Me. 
405,  32  Ati.  986;  Kelley  v.  Parker -Washing- 
ton Co.  107  Mo,  App.  400,  81  S.  W.  631; 
Metigar  v,  Chicago,  M.  *  St.  P.  R.  Co.  76 
loH-a,  387,  14  Am.  St.  Rep.  224.  41  N.  W. 
49:  Bailey  v.  New  Haven  i  X.  R.  Co.  107 
Mass.    496. 

Frlck,   J.,   delivered   the   opinion   of   the 

This   was   an   action    in    tort   to   recover 


Generally  as  to  preaumption  of  negligenci^ 
from  occurrence  of  an  accident,  gee  Index  to 
L.R.A.  Xotes,  "Evidence,"  III. 

Where  during  the  process  of  excavation 
OS  land  adjoining  a  highway  a  great  mass 
of  rock  and  earth  ia  suddenly  and  without 
warning  loosened,  and  fallti  with  a  tre- 
mendous noiae  accompanied  by  a  great 
(juantity  of  dust,  and  a  fragment  of  rock 
strikes  a  traveler  on  the  highway,  there 
arises  a  presumption  of  negligence  in  the 
absence  of  proof  to  the  contrary.  Scott  t. 
Hough,  47  Hun,  G34,  14  N.  Y.  S.  R.  401. 

But  the  maxim,  rea  ipsa  loquitur,  ia  not 
applicable  to  an  accident  caused  by  the 
breaking  of  a  rope  used  hy  a  lumber  com- 
pany to  draw  tnmber  up  a  akid  on  to  a  car. 
causing  the  luiriuer  to  roll  down  the  ekid 
and  injure  a  lumber  ina[jector  in  the  era- 
ploy  of  the  railway  company.  Xebraska 
Bridge  Supply  t  Lumber  L'o.  v,  Jcfferv,  B5 
C.  C.  A.  137,  109  Fed,  60B. 

The  evidence  offered  in  this  case  clid  not 
explain  the  cause  of  the  parting  of  the  rope, 
but  it  did  show  that  the  rope  had  been  re- 
cently purchased,  and  had  only  been  used 
on  one  occasion  prior  to  this  time,  and  then 
for  the  purpose  of  securing  a  raft  of  logs 
in  the  river;  that  it  was  a  manila  rope,  and 
at  the  time  it  was  purchased  v/an  carefully 
inspected,  and  was  of  the  usual  size  for  the 
purpose  for  which  it  was  then  used,  and 
waa  apparently  in  good  condition. 

The  court  stated  that,  conceding  that  the 
maxim,  re»  ipun  loquitur,  is  not  and  nhould 
not  be  confined  to  cases  of  enntractual  rela- 
tions, still  the  plaintiff's  case  was  not  aided, 
for  that  doctrine  is  based  upon  the  general 
eoneideration  that,  where  the  management 
and  control  of  the  instrumentality  which  oc- 
casioned the  injury  are  in  the  defendant,  it 
is  within  the  defendant's  power  to  produce 
L.R.A.1B15B. 


evidence  of  tlio  actual  cause  of  the  accident, 
which  the  plaintiff  may  be  unable  to  pro- 

And  even  tlmugh  the  doctrine,  res  ipsa 
toqvifur,  were  applicable  to  nuch  an  acci- 
dent, where  sufficient  evidence  is  otTered  on 
behalf  of  defendant  tending  to  rebut  any 
presumption  of  ne);ligence  on  his  part,  the 
anhroission  of  that  question  to  the  jury  is 
not  warranted.     Ihid. 

So,  also,  in  Groarke  v.  I.aemnile,  56  Anp. 
Div.  61,  67  N.  y.  Supp.  409.  where  a  heavy 
milk  wagon  which  had  been  left  in  a  slop- 
ing courtyard,  with  the  shafts  resting  on 
the  top  ot  tlic  fence  on  which  hooks  on  the 
underside  of  the  shafts  could  catch,  the 
evidence  being  conflicting  as  to  whether  tin- 
wagon  was  held  hy  a  small  piece  of  brick 
leas  than  half  under  one  wheel  as  testified 
by  plaintiff,  or  whether  it  was  seeuved  by 
wooden  chocks  or  blocka  under  the  front 
wheel  and  by  a  brick  under  each  hind  wheel, 
the  wagon  standing  there  without  further 
fastening  from  11  a.  m.  until  about  7 
o'clock  in  the  evening,  when,  without  warn- 
ing, it  ran  backwards  across  the  yard  and 
struck  a  boy  who  was  returning  hoinc  across 
the  court  yard-, — it  was  held  that  the  doc- 
trine of  res  ipsa  loquitur  did  not  apply, 
but  that  it  was  incumbent  upon  the  plain- 
tiff to  show  that  the  clioeks  which  the  de- 
fendant used  to  hold  the  wagon  in  place 
were  inaulTicient  for  that  purpose,  or  that 
the  bricka  which  held  it  were  crushed  or 
pushed  out  of  place  by  the  weight  which 
came  upon  it;  that  he  bore  the  burden  of 
showing  some  circumstance  or  circum- 
stances from  which  the  jury  would  be  au- 
thoriced  to  infer  the  cause  of  the  accident, 
and  that  such  cause  was  one  for  which  the 
defendant  was  responsible.  J.  H.  B. 
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ilaniages  for  personal  injuries.  The  plain- 
tiff, respondent  in  this  eaiirt,  after  alleging 
the  necessary  niatterB  of  indiicemCTit  in  liis 
'.oniplaint,  in  substance,  alleged,  that  on 
.September  12,  1912,  the  defendant,  appel- 
lant here,  negligently  and  carelessly  unEoad- 
cd  a  wagon  of  coal  on  a  "steep  mouotain 
Hide,"  and  carelpsaly  and  negligently  failed 
and  omitted  to  place  any  safeguards  or  bar- 
riers to  prevent  aaid  coal  from  "rolling  down 
Kuid  stti'p  mountain  side,"  and  carelessly 
and  negligently  omitted  taking  any  other 
precautions  to  keep  said  coal  from  rolling 
down  said  mountain  side:  that  in  unloading 
Haid  coal  it  was  so  carelessly  and  negli- 
gently done  that  a  piece  thereof  "rolled  and 
hounded  down  said  mountain  side,"  struck 
the  plaintiff,  who  lived  down  the  mountain 
side  and  in  the  vicinity  where  the  coal  was 
iieing  unloaded,  severely  injuring  him.  The 
appellant  in  its  answer  admitted  "that  it 
was  engaged  in  unloading  coal  at  the  time 
and  place  stated  in  the  complaint,  and  that 
the  plaintiff  lived  in  the  vicinity  where  said 
ri>nl  was  being  unloaded."  It  was  also  ad- 
mitted in  the  answer  "that  the  hillside  be- 
low where  said  coal  wax  unloaded  in  steep, 
but  [appellant]  alleges  that  the  place  where 
said  coal  was  unloaded  is  a  tiat  place,  due 
to  a  widening  of  tlie  grade  of  the  wagon 
road  at  said  point,  and  the  unloading  of 
coal  at  said  point  in  the  way  it  was  being 
done  was  not  obviously  or  inherently 
dangerous."  It  was  further  admitted  that 
said  coal  was  "unloaded  by  shoveling  the 
same  out  of  the  wagon  in  which  it  was  con- 
tained" onto  the  ground.  Appellant  de- 
nied all  acts  of  negligence,  and  pleaded 
contributory  negligence  on  the  part  of  re- 
spondent. Upon  these  issues  a  trial  to  a 
jury  resulted  in  a  verdict  and  judgment  in 
favor  of  respondent.  The  appellant  has 
preserved  all  the  evidence  adduced  at  the 
trial  in  a  proper  bill  of  exceptions,  and, 
among  other  things,  now  insists  that  the 
evidence  is  not  suliicient  to  sustain  the  ver- 
dict and  judgment. 

The  evidence  produced  on  behalf  of  re- 
spondent at  the  trial  is,  substantially, 
follows:  That  on  September  12,  1912,  re- 
spondent lived  with  his  wife  in  a  small 
house  in  what  is  called  a  gulch  in  Bingham 
canyon,  about  200  feet  distant,  and  down  a 
steep  incline  from  the  point  where  the  load 
of  coal  mentioned  in  the  pleadings  was  be- 
ing unloaded  by  one  Davis,  an  employee 
of  the  appellant;  that  the  coal  was  being 
unloaded  at  a  place  where  appellant  and 
others  had  frequently  before  unloaded  coal 
for  the  use  of  those  who  lived  in  the  gulch 
aforesaid,  of  whom  there  were  quite  a  num- 
ber fli  families  who  lived  there  ir  small 
houses;  that  the  coal  and  other  things  were 
unloaded  at  the  place  aforesaid,  for  the 
L.R.A.1B15B. 


reason  that  there  was  no  way  to  reach  tli* 
small  hooies  hy  team  and  wagon,  and  hence 
said  coal  and  other  things  were  usually 
unloaded,  that  is,  delivered,  rai  top  of  the 
mountain  as  aforesaid,  and  thooe  who  pur' 
chaseii  coal  would  get  it  tliere  and  take  it 
down  the  mountain  to  their  homes.  Oro 
September  12,  1912,  the  enact  time  of  day 
is  not  disclosed,  the  respondent  and  one 
Sabine  were  digging  a  small  cellar  in  the 
rear  of  res  pond  ent'a  house.  When  they 
were  about  througli,  and  just  after  Sabine 
had  left  the  cellar,  he  noticed  a  large  piece 
of  cosl  rolling  down  the  steep  incline  of 
the  mountain,  which  incline  was  shown  to 
be  from  36  to  40  degrees.  The  eoal  was 
coining  fast  in  the  direction  of  respondent, 
and  Sabine  shouted  to  him  to  get  out  of 
the  way.  Respondent  dodged  to  get  out 
of  the  way  of  the  lump  of  coal,  but  it 
struck  him,  grazing  his  head  and  striking 
him  on  the  arm,  breaking  it.  Respondent 
became  unconscious  from  tlie  blow,  and  was 
immediately  taken  into  the  house  by  his 
wife  and  Sabine.  Sabine  and  respondent's 
wife  immediately  {within  five  minutes  they 
state)  went  up  the  trail  to  the  top  *>t  the 
mountain  where  the  eoal  was  being  un- 
loaded, and  they  found  Davis  in  the  wagon, 
in  which  there  still  was  some  coal  left. 
There  was  what  they  called  a  "big  pile" 
unloaded  on  the  ground.  Respondent's  wife 
testified  that  the  edge  of  the  pile  of  coal 
was  about  2  feet  from  the  margin  of  the 
highway  or  flat  place  where  the  coal  was 
being  unloaded,  that  is  about  2  feet  from 
the  brink  of  the  steep  incline  of  the  moun- 
tain. Both  Sabine  and  respondent's  wife 
testified  that  there  was  no  barrier  or  pro- 
tection of  any  kind  placed  around  the  edge 
of  the  road  where  the  coal  was  thrown 
from  the  wagon,  to  prevent  any  pieces  from 
rolling  down  the  mountain  side  towards 
the  houses  in  which  the  people  were  living 
in  the  gulch  below.  The  lump  of  coal  which 
rolled  doivn  the  mountain  side  was  pro- 
duced in  court  and  exhibited  to  the  jury, 
but  its  size  or  shape  is  not  disclosed.  The 
only  other  evidence  produced  by  the  re- 
sp'indent  related  to  the  character  and  extent 
of  hie  injuries  and  the  damages  sustained 
by  him.  When  respondent  rested,  appel- 
lant interposed  a  motion  for  a  nonsuit  upon 
the  ground,  among  others,  that  respondent 
had  failed  to  establish  negligence  on  its 
part.  The  motion  was  overruled,  after 
which  appellant  produced  some  evidence 
to  the  effect  that  the  flat  place  where  the 
coal  was  unloaded  was  larger  in  extent  or 
area  than  testified  to  by  respondent's  wit- 
nesses, and  that  the  coal  was  further  away 
from  the  edge  or  margin  of  the  mountain 
brink.  No  explanation  was  offered  respect- 
ing  the  unloading   of   the  coal,  or   how   It 
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liappened  tliat  the  piece  in  question  passed 
b«;ond  the  margin  of  the  highwaj  and 
rolled  down  the  mountain  side. 

Appellant  contends  that  the  court  erred 
in  Dvcrruling  its  motion  for  nonsuit.  In 
considering  that  question  it  must  be  remem- 
bered that  appellant  admitted  the  unload- 
ing of  the  CD*.]  in  queation.  While  the  ad- 
misaioii  is  not  couched  in  that  particular 
form,  jet  the  admission  is  that  it  un- 
loaded coal  "at  the  time  and  place"  stated 
in  the  complaint,  and  the  evidence  is  clear 
that  no  one  else  unloaded  or  bandied  coal 
»t  the  time  and  place  mentioned;  hence  the 
admission  is  to  the  effect  that  appellant 
unloaded  the  coal  in  question.  It  is  ad- 
mitted, therefore,  that  appellant  unloaded 
the  coal  hy  shoveling  it  from  the  ws^on  on- 
to the  ground  near  the  margin  of  the  steep 
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cinity  of  which  there  lived  a  number  of 
families  Id  small  houses,  which  were  some 
200  feet  down  the  mountain  side,  and  the 
evidence  ia  not  disputed  that  the  incline  or 
slope  of  the  mountain  at  tliat  point  was 
from  30  to  40  degrees.  If,  therefore,  any 
object,  such  as  a  etone  or  a  piece  of  coal 
of  any  considerable  size,  the  shape  or  form 
of  which  was  round,  or  nearly  bo,  were 
thrown  to  or  near  the  margin,  or  where  it 
V'ould  hound  and  land  so  near  the  margin 
of  the  highway  on  the  mountain  that  by 
reason  of  its  high  specific  gravity  the  force 
of  gravitation  would  cause  it  to  roll  down 
the  incline  of  the  mountnin,  it  in  all  prob- 
nbility  would  become  a  source  of  danger 
to  anyone  who  might  be  in  its  pathway. 
Kvery  sane  person  is  charged  with  know]. 
I'dge  respecting  the  properties  of  matter 
and  the  natural  laws  of  nature.  Every  per- 
oon  who  is  handling  objects  which  are  af- 
fected by  the  law  or  force  of  gravity  is 
charged  with  the  knowledge  that  if  he 
permits  such  objects  to  fall  or  to  be  where 
the  force  of  gravity  will  cause  them  to 
move  downward,  anyone  who  may  be  in  the 
pathway  of  such  an  object,  while  in  motion, 
may  be  injured.  If,  therefore,  a  person, 
where  he  has  a  right  to  be,  is  injured  by 
nucb  a  moving  object,  he  is  not  required  to 
prove  any  particular  act  of  negligence  on 
the  part  of  the  person  in  whose  care  and 
under  whose  control  the  object  in  question 
was  before  the  injury  occurred,  but,  under 
such  circumstances,  it  is  suRicient  that 
the  injured  person  prove  the  facts  from 
which  negligence  may  be  inferred.  In  the 
case  at  bar  the  respondent  proved  that 
iippellant  was  handling  a  substance  of  high 
Bpeelfic  gravity;  that  it  was  thrown  from 
a  wagon  onto  the  ground  near  the  margin 
of  a  steep  incline,  and  where  if  it  moved 
or  rolled  beyond  the  margin,  the  immutable 
laws  ot  nature  would  cause  it  to  continue 
I..R,A,HlI.'iB. 


to  roll  or  move  with  accelerated  speed 
and  force  down  the  mountain  side,  and  thus 
might,  and  probably  would,  inflict  injury 
upon  any  living  being  in  its  pathway. 
Then  again,  all  men,  the  jury  included,  are 
bound  to  know  that  it  is  a  universal  and 
unchangeable  law  of  nature  that  if  any  eub- 
Htance  of  any  canuiderable  aize  and  specific 
gravity  is  placed  at  rest  it  will  bo  continue 
until  it  is  started  in  motion  by  some  physic- 
al force  or  power.  The  inference,  therefore, 
that  Davis,  who  was  unloading  the  coal, 
caused  the  piece  in  question  to  be  precipi- 
tated over  the  edge  of  the  mai^in  of  the 
mountain  is  not  only  natural  and  logical, 
but  it  is  one  of  great  probative  force.  The 
jury,  therefore,  were  not  only  juatitied  in 
inferring  or  presuming  that  Davis,  in  un- 
loading the  coal,  placed  it  where  by  the 
forces  of  nature  it  would  roll  down  the 
mountain  side,  but  it  seems  to  the  writer 
they  could  not  well  have  arrived  at  any 
other  logical  conclusion.  Being  cliari;ed 
with  knowledge  that  if  so  placed  the  coal 
would,  nay,  must,  roll  down  the  mountain 
side  to  a  place  where  people  were  living, 
the  jury  had  a  right  to  infer  that  it  was 
through  the  nt^ligence  of  Davis  that  it  was 
so  placed.  Where  a  person  is  working  on 
a  building,  wall,  or  Bcaffold  which  extends 
any  consiilerahle  height  above  the  surface, 
and  has  in  his  possession  and  under  his 
control  tools,  or  other  objects,  which  he 
permits  to  fall  from  the  building,  wall,  or 
scaffold,  by  rea.son  of  which  injury  is  in- 
flicted on  another,  negligence  may  lie  in 
ferred  or  presumed  from  the  mere  fact  ol 
the  falling  ot  the  objects  aforesaid.  Siv 
Sheridan  v.  Foley,  58  K.  .1.  L.  230,  33  Atl, 
iU;  Armbright  v.  Zion,  108  Iowa,  33R,  70 
N.  W.  72;  Melvin  v.  Pennsylvania  Steel  Co. 
180  Mass.  1(16,  fl"  "    ~ 


Rep. 

HelBon,  I.";  I.,R.A.  33. 
of    cases   are   collated, 


e   to    Bamowski    v. 

There  is  no  differ- 
ence in  principle  between  objects  handled 
on  a  building,  wall,  or  scsfTold  and  those 
that  are  thrown  or  placed  near  a  precipi- 
tous or  steep  incline.  Whatever  difference 
tlierc  is  in  that  regard  is  One  of  degree, 
and  not  of  kind.  The  foregoing  cases,  there- 
fore,  are   strictly   in   point   here. 

In  this  ease  there  is,  however,  another 
fact  or  circumstance  which  the  jury  were 
authorized  to  consider  in  determining 
whether  appellant  was  negligent  or  not  In 
the  premises.  The  fact  is  uncontroverted 
that  no  effort  whatever  was  made  to  pre- 
vent any  stray  piece  of  coal  that  might 
bound  away  from  the  other  coal,  oi  in  some 
other  way  get  near  the  brink  of  the  steep 
incline,  from  going  beyond  it  and  down 
the  mountain  side.  That  some  barrier  or 
protection  could  have  been  placed  along  tho 
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edge  of  the  road  to  prevent  pieces  of  co«l 
from  going  down  tlie  mountain  aide,  and 
that  8«oh  could  have  been  done  without 
practioftUy  any  effort  or  expense,  ia  so 
palpable  that  merely  to  mention  the  fact 
is  Bufficient.  Where  a  dangerous  condition 
is  easily  obviated  or  rendered  liarmleas,  a 
failure  to  do  one  or  the  other  may  be  con- 
sidered in  determining  the  question  of  neg< 
llgence.  See  Swan  v.  Salt  Lake  &  0.  S.  Co. 
41  Utah,  518,  127  Par.  267,  where  the  prin- 
ciple is  applied,  and  where  the  cases  on  the 
point  are  referred  to.  We  are  clearly  of  the 
opinion  that  the  evidence  was  sufficient  to 
justify  a  finding  of  negligence  upon  the 
part  of  appellant,  and  that  under  the  cir- 
cumstances the  duty  was  cast  upon  it  to 
offer  some  explanation  of  how  the  coal 
caioe  to  pass  beyond  the  margin  of  the 
highway  and  down  the  mountain  side. 
While,  as  we  have  pointed  out,  appellant 
offered  some  evidence  with  regard  to  the 
size  or  area  of  the  place  where  the  coal  waa 
being  unloaded,  it  offered  none  whatever  to 
explain   the  accident. 

In  view  of  the  forcgoii^  the  court  charged 
the  jury  aa  follows:  "Vou  are  instructed 
that  it  you  should  find  from  a  preponder- 
ance of  the  evidence  that  the  piece  of  coal 
which  rolled  down  the  mountain  side  and 
struck  the  plaintiff  was  a  part  of  the 
coal  being  unloaded  by  the  defendant  at  the 
time  and  place  alleged  in  plaintiff's  com- 
plaint, the  rolling  of  such  piece  of  coat  down 
the  steep  mountain  side  raises  a  presump- 
ticHi  of  negligence  on  the  part  of  the  de- 
fendant, and  unless  you  should  Hnd  from  all 
the  evidence  in  the  case  that  such  presump- 
tion is  overcome,  you  should  find  for  the 
plaintiff." 

Appellant  excepted  to  the  foregoing  in- 
erred  in  so  charging  the  jury.  If  what  we 
have  said  respecting  the  inference  or  pre- 
sumption of  negligence  is  correct,  then  it 
follows  that  the  court  did  not  err  in  giv- 
ing the  charge  excepted  to.  What  we  have 
already  said,  therefore,  respecting  the  prin- 
ciple involved  in  tiie  charge  disposes  of  thin 

It  is  also  insisted  that  the  court  erred  in 
refusing  a  number  of  requests  to  charge  of- 
fered by  appellant.  It  oHercd  13  requests, 
all  of  which  the  court  refusted.  We  have 
carefully  examined  all  of  them,  and  each 
one  contains  some  fault.  In  view  of  the 
great  length  of  the  requests  just  referred  to 
we  shall  not  set  them  forth  here;  nor  would 
it  st.Tvc  any  useful  purpose  to  do  so.  It 
must  BuHice  to  say  Uiat  because  of  the  in- 
herent defects  contained  in  each  request 
the  court  was  fully  justified  in  refusing  to 
give  any  of  them. 

It  is,  however,  urged  that  the  court  erred 
L.R.A.1B15B. 


because  it  did  not  in  Its  charge  define  the 
duty  or  care  the  law  imposed  upon  appel- 
lant in  unloading  the  coal  at  the  time  and 
place  in  question.  U|>on  an  examination  of 
the  court's  charge  vie  find  that  the  conten- 
tion is  well  founded.  It  is  urged  as  error, 
tiierefore,  that  tbe  court  refused  to  give  the 
following  request:  "The  defendant  was  on- 
ly charged  with  the  exercise  of  ordinary 
care,  and  wliere  reasonable  care  is  employed 
in  doing  a  thing  not  itself  liable  or  inher- 
ently likely  to  produce  damage  to  others, 
there  is  no  liability,  although  damage  in 
fact  ensues.  Keasonable  care  does  not  re- 
quire such  |irotection  as  will  absolutely 
prevent  or  render  accidents  impossible,  nor 
is  the  doing  of  an  act  necessarily  negligent 
becauBO  there  may  have  been  a  safer  method 
of  performing  it." 

We  do  not  think  tbe  court  erred  in  refus- 
ing tliis  request.  Merely  to  tell  the  jury 
that  one  is  only  required  to  "enercisc  ordi- 
nary care"  or  "reasonable  care"  in  ''doing 
a  thing"  imparts  no  information  to  the 
jury.  Such  a  charge  in  no  way  helps  them 
in  arriving  at  a  correct  result.  In  charg- 
ing a  jury  it  slmuld  always  be  kept  in 
mind  that  what  may  be  ordinary  care,  or 
reasonable  care,  under  certain  facts  or  con- 
ditions may  not  be  such  under  other  facts 
or  conditions.  "Ordinar.v  care''  is  a  rela- 
tive term,  and  whether  certain  acts  or  omis- 
sions constitute  ordinary  care  must  be  de- 
termined from  all  the  facts  and  circum- 
stances. Ordinary  care  must  always  meas- 
ure up  to  the  particular  danger  that  is 
present  and  which  is  to  lie  met  or  avoided 
by  the  exercise  of  care.  The  question  to  be 
met  is.  What  is  the  standard  of  duty  that 
the  law  imposes  in  view  of  the  particular 
facts  and  circumstances'!  The  standard  is 
ordinarily  expressed  by  the  phrase,  "ordi- 
nary care,"  or  "reasonable  care,"  but  the 
care,  whatever  it  ia  termed,  must  always 
respond  to  and  he  commensurate  with  the 
d^ree  of  danger  that  is  to  be  avoided. 
While  the  request,  therefor,  states  an  ab- 
stract legal  principle,  it  is  not  at  all  adapt- 
ed to  the  particular  facts  and  circum- 
stances of  the  case  at  bar.  A  charge  should 
be  adapted  to  the  facts  and  circumstances 
of  the  case  on  trial,  and  not  merely  em- 
body a  correct  abstract  legal  principle.  In 
this  case  the  jurv  should  have  been  told 
that  it  was  the  duty  of  appellant  to  exercise 
ordinary  care,  through  its  employee  Davis, 
in  unloading  the  coal,  so  as  to  prevent  any 
large  piece  thereof  from  rolling  down  the 
mountain  aide;  and  if  the  jury,  from  a  pre- 
ponderance of  the  evidence,  found  tbe  fact 
to  be  that  appellant  did  not  exercise  ordi- 
nary care,  that  ie,  such  care  as  men  of  ordi- 
nary prudence  usually  exercise  under  like 
or  similar  circuni stances,  cither  in  unload- 


PURKOVICH  V.  BINGHAM  COAL  4,  L.  CO. 


ing  the  cornl  or  in  gmitting  to  do  aome  act 
by  which  the  coal  would  bave  been  pre- 
vented from  rolling  down  the  mountaiu 
side,  then  the  juij  wculd  be  juBtiHed  in 
finding  appellant  guilty  of  negligence.  In 
Tiew  thftt  the  request  referred  to  imparted 
no  practical  iDformation  to  the  Jury  we 
do  not  see  how  the  appellant  could  have 
been  prejudiced  bj  the  court'a  relusal  to 
charge  as  requested.  While  it  il  the  duty 
of  the  courts  to  inforiu  the  jury  Tcspecting 
the  legal  duty  imposed  hy  law  upon  the 
respective  parties,  yet  a  party  who  may 
offer  a  request  upon  a  subject  which  is 
refused  cannot  predicate  error  upon  the 
refusal,  unless  the  request  is  in  all  rs- 
spectB  a  proper  odq  to  be  given,  and  is  ap- 
plicable to  the  facts  of  the  case  on  trial. 
But  it  is  also  asserted  that  thp  verdict 
and  judgment  are  erroneous  because  Davis 
was  not  required  to  foresee  the  conscqucnccB 
which  resulted  from  the  piece  of  coal  roll- 
ing down  the  mountain  side.  Couniiel  In 
that  connection  contend  that,  in  order  to 
fasten  responsibility  upon  the  party 
charged  with  negligence  "it  must  appear 
that  the  result  must  have  reasonably  been 
foreseen  by  a  person  of  reasonable  care  and 
prudence,  to  be  the  probable  consequences  of 
doing  the  particular  thing  in  the  particular 
way  it  was  done." 

We  have  had  occasion  to  pa«s  upon  the 
ordinary  test  of  liability  respecting  conse- 
quences flowing  from  a  particular  act.  In 
Stone  V.  Union  P.  R.  Co.  32  Utah,  205,  89 
Pac.  722,  Mr.  Justice  Straup  states  the  rule 
thus:  "But  tbe  teat  of  liability  is  not 
whether,  by  the  exercise  of  ordinary  pru- 
dence, the  defendant  could  or  could  not 
have  foreseen  tiie  precise  form  in  which  the 
injury  actually  resulted,  but  he  must  be 
held  for  anything  which,  after  the  injury 
is  complete,  appears  to  have  been  a  nat- 
ural and  probable  consequence  of  his  act. 
If  the  act  is  one  which  the  party,  in  the 
eJtercisc  of  ordinary  care,  could  have  antici- 
pated OS  likely  to  result  in  injury,  then  he 
is  liable  for  any  injury  actually  resulting 
from  it,  although  be  eonid  not  have  antici- 
pated    the     particular     injury     which    did 

A  number  of  cases  are  there  cited  and 
reviewed  in  support  of  the  doctrine.  If  we 
apply  tiie  test  outlined  above,  how  can  ap- 
pellant escape  liability  T  It  would  seem 
that  the  most  ordinary  intelligence  must 
have  foreseen  that  if  a  stone  or  a  large 
piece  of  coal  should  be  permitted  to  roll 
down  a  steep  mountain  side,  at  the  foot 
of  which  there  are  a  number  of  dwellings 
with  people  living  therein,  injury  would 
probably  happen  to  someone. 
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The  judgment  is  affirmed,  with   coata   to 
respondent. 

McCarty,  Cb.  J.,  and  Straap,  J.,  concur. 


JOHX  NOONEY,  Pin.  in  Err., 

P.A.CIKIC'  KXPRES.S  COMPANY. 

(125  C.  C.  A.  474.  208  Fed.  274.) 

Master  and  nervant  —  duty  to  farnlalt 
servant  wllli  sale  liorse. 

1.  An  express  company  is  not  relieved 
from  liability  for  injury  to  a  deliverv  man 
by  the  kick  of  a  horse  furnished  him  /or  use 
in  the  business,  hy  the  fact  that  it  did  not 
know  of  the  propensities  of  the  horse  to 
kick,  if  it  brought  the  horse  without  train- 
ing from  the  country  to  the  terrifying  en- 
vironment of  the  city;  but  liability  is  gov- 
erned bv  its  duty  to  use  reasonable  eari- 
to  furnish  the  servant  with  a  reasonably 
safe  JDstru mentality  with  which  to  perform 

l<]Tl<lence  —  nPK'igoce  —  unsafe  hor«e. 

2.  An  express  company  may  he  found  to 
be  negligent  in  directing  a  delivery  man 
who  drives  single  a  country  horse  which  has 
not  been  broken  to  city  streets,  after  using 
it  a  couple  of  days  as  part  of  a  team,  during 
all  of  which  time  it  behaved  badly. 
Master   and    servant   —   assumption   of 

risk  —  unbroken  liorse. 

3.  The  driver  of  an  express  wagon  doP« 
not  assume  the  risk  of  injury  in  obeying 
tlic  direction  of  his  employer  to  drive  a 
country  horae  which  has  not  been  broken 
to  city  streets  a  second  day,  after  reporting 
its  bad  behavior  on  the  first  day  of  trial. 

[October   1,  lfll3.) 


Sote.  —  nut^  ana  Uabttttn  of  matter  to- 
nen-ants  in  rc-speet  to  animals  oumeA 
or  used  bp  tnaaler. 

Aa  to  master's  liability  for  Injury  by 
horse  when  used  by  aervant  for  hia  own 
busineaa  or  pleasure,  see  note  to  Hayes  v. 
Wilkins,  H  I,.R.A.|N.S.l  1033. 

As  to  liability  of  master  to  servant  for 
personal   injuries   by   wild   animal,   or   ani- 


(N.S.I  1071. 

A  maater  who  knowingly  and  without 
warning  fumiahea  a  vicioua  horse  to  a  serv- 
ant  who  does  not  know  of  its  dispoaition 
is  liable  to  the  servant  for  injuries  thereby 
caused.  Keren  eon  v.  Butcher.  200  Mass. 
208,  65  N.  K.  220.  There  is  an  assumption 
to  the  same  effect  in  Scanlon  v.  Cavanaugh, 
210  Mass.  291,  B6  N.  E.  626,  holding  that 
the  evidence  was  sufficient  to  warrant  a 
finding  that  a  horse  furnished  by  the  mai- 
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ERROR  to  the  District  Court  of  tlic  I 
United  States  for  tbe  Eastern  DivUioD 
of  the  Eastern  District  of  Missouri  to  re- 
view ■  judgment  in  defendant's  favor  in 
an  action  brought  to  recover  damages  for 
personal  injuries  alleged  to  have  been 
caused  by  defendant's  negligence.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Hook  and  Smith,  Circuit 
Judges,  and  Amidon,  District  Judge. 

Messrs.  W.  B.  Ttioinpson  and  Ford  W.  ' 
Thompson,  for  plaintilT  in  error:  | 

As  soon  as  the  owner  knows,  or  has  good 
reason  to  believe  that  the  animal  is  likely  I 
to  do  mischief,  he  must  take  care  of  it.  | 
The  only  restriction,  is  that  the  act  done . 
must  be   such   as   to   furnish   a   reasonable  ' 

ter  had  the  habit  of  running  awa;  and  that 
the  master  knew  thereof;  and  also  in  Leon- 
ard V.  Donohoe,  142  N.  Y.  Supp.  1079.  in- 
volving an  action  by  a  servant  for  injuries 
caused  by  the  kick  of  a  horse,  and  holding 
the  evidence  sufficient  to  show  that  the 
horse  was  vicious  and  tliat  the  master  hail 
knowledge  of  that  fact. 

It  is  the  muster's  duty  to  exercise  ordi- 
nary care  to  fiiniish  his  servant  with  a  rea- 
sonably gentle  and  safe  animal,  suitable 
for  the  performance  of  the  service  required; 


>  for 


i  ncgligen< 
iiLgly  to  furnish  th. 
eoiirae  of  his  employment  a  mule  which  is 
dangerous  and  vicious,  it  the  servant  Is 
ignornnt  of  its  character,  and  the  defend- 
ant fails  to  inform  him.  Stutzkc  v.  Con- 
sumers' Ice  &.  Fuel  Co.  156  Mo.  App.  1,  136 
S.  \V,  243. 

It  is  aa  much  the  duty  of  a  matter  who 
uses  mules  in  his  work  to  furnish  safe 
mules  as  it  his  duty  to  furnish  safe  tools; 
and  where  a  servant  is  ordered  to  use  a 
mule,  b^  a  person  in  authority  who  either 
knows  it  to  be  iinsaFe,  or  makes  no  effort 
to  ascertain  whether  it  is  safe  or  not,  the 
servant  may  recover  for  injuries  resultint; 
from  the  dangerous  character  of  the  mule. 
StoBS- Sheffield  Steel  k  I.  Co.  v.  Long.  IIIO 
Ala.  337,  53  So.  910,  Ann.  Gas.  191-213,  o64. 

Where  a  sere  ant  ia  required  to  use  a 
horse  which  both  tlie  master  and  the  serv- 
ant know  to  be  vicious,  the  master  is  hound 
to  furnish  a  suitable  harness  to  make  the 
use  of  such  an  animal  reasonably  safe;  and 
tbe  servant  may  recover  for  injuries  re- 
sulting from  the  use  of  a  harness  which  he 
did  not  know,  but  the  master  knew,  to  be 
defective.  Cooper  v.  I'ortner  Brewing  Co. 
112  Ga.  894,  38  S.  E.  91,  9  Am.  Neg.  Rep. 
457. 

A  declaration  alleging  that  the  servant 
was  injured  by  a  vicious  mule  furnished  bv 
the  master  is  sufficient  after  verdict,  al- 
though it  shows  titat  plaintiff  gained  knowl- 
edge of  its  viciousness,  where  it  appears 
that  his  injury  Iiad  occurred  while  obeying 
a  command  of  the  master.  Buck  v.  Citi- 
zens' Coal  Min.  Co.  163  III.  App.  637,  af- 
firmed in  2d4  III.  198,  98  N.  E.  228. 
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inference  that  the  animal  is  likdy  to  com- 
mit an  act  of  the  kind  complained  of. 

Cockerham  v.  Nixon,  33  N.  C.  Ill  Ired. 
L.)  269;  Inghatn,  Animals,  p.  398;  Jen- 
kins V.  Turner,  1  Ld.  Raym.  100;  Blackman 
V.  Simmons,  3  Car.  &  P.  138;  Hartley  v. 
Harriman,  1  Barn.  £  Aid.  ^0,  Holt,  617, 
2  «tarkie,  212. 

Messrs.  J.  L.  Minnls  and  Moses  N. 
Sale,  for  defendant  in  error: 

If  domestic  animals  are  rightfully  in  tbe 
place  where  the  injury  is  inflicted,  tbe  own- 
er of  the  animal  is  not  liable  for  such  in- 
jury, unless  he  knows  that  the  animal  i;  ac- 
customed to  be  vicious;  and  such  knowledge 
must  be  alleged  and  proved,  as  the  cause  of 
action  arises  from  the  keeping  of  the  animal 

The  liability  of  the  master  for  injuries 
inflicted  by  a  mule  which  the  master,  with 
knowledge  tliat  it  was  vicious,  ordered  a 
servant  to  use.  cannot  be  made  to  depend 
upon  the  question  whether  its  propensity 
was  the  result  of  a  desire  to  injure  ^uman 
beings  as  distinguished  from  mere  ill-tem- 
per. Jlanufacturers'  Fuel  Co.  v.  White,  228 
ril.  187.  81  X.  E.  841. 

A  right  of  action  for  negligence  at  com- 
mon law  is  stated  by  a  complaint  alleging 
that  the  master  knowingly  furnished  a 
horse  which  was  dangerous  and  unfit  to  be 
used  by  reason  of  a  large  sore  upon  its 
breast,  which  was  irritated  and  made  worse 
by  the  rubbing  of  a  collar  upon  it,  thus  mak- 
ing the  horse  restless,  nervous,  vicious,  and 
liable  to  kick.  Finley  v.  Conlan,  152  App. 
Div.  202,  136  N.  Y.  Supp.  565.  In  this  case 
the  court  said  that  if  "it  was  to  be  rea- 
son ablv  anticipated  that  a  horse  might 
kick  if  one  attempted  to  drive  it  when  the 
harness  pressed  upon  and  irritated  a  aore 
upon  his  breast,  the  existence  of  which  was 
known  to  defendant,  and  if  under  such  cir- 
cumstances defendant  required  plaintiff  to 
make  use  of  the  horse,  then  he  might  be 
found  to  he  negligent." 

Attention  is  also  directed  to  Thornton  v. 
Layle,  33  Ky.  L.  Rep.  382,  17  L.R.A.(N.S.) 
1233,  111  S.  W.  279,  holding  that  the  owner 
of  a  cow,  who,  knowing  it  to  be  vicious  to- 
ward strangers,  employs  a  stranger  to  milk 
it,  assuring  him  that  it  is  gentle,  ia  liable 
for  injuries  inflicted  upon  him  by  it  when 
he  makes  the  attempt  to  do  so. 

In  order  to  recover  for  injuries  caused 
by  the  kick  of  a  horse,  a  servant  must  show 
that  the  horse  liad  a  vicious  nature,  and 
bad  previouslj;  manifested  a  tendency  to 
kick,  and  this  tendency  was  know-n,  or 
should  have  been  known,  to  the  master.  Mc- 
Govem  v.  Titzpatrick,  148  App.  Div.  34, 
131  N.  Y.  Supp.  1048. 

I'hougli  a  mule  be  vicious,  the  master  is 
not  liable  for  setting  a  servant  to  work 
with  it.  unless  the  master  knew,  or  by  the 
exorcise  of  reason  a  hie  care  should  have 
known,  of  its  vicious  character:  and  he  is 
not  liable  where  several  witnesses  teatify 
that  the  mule  was  in  fact  not  vicioiu,  uid 
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after  the  knowledge  of  ita  vicioiu  propen-  ] 

CongreBB  &  E.  Spring  Co.  *.  Edgar,  00 
U.  S.  843,  2'.  L.  ed.  487,  1  Am.  N^.  CftB. 
375;  Cooper  v.  Cashman,  IWO  Magg.  75,  3 
L.R.A.(N.S.)  2011.  76  N.  E.  461,  19  Am. 
Xag.  Rep.  300;  EftBtman  v.  Scott,  182 
Mass.  192,  04  N.  E.  968;  Johnston  t.  Mack 
Mfg..Co.  85  W.  Va.  544,  24  1,,R.A.(N.S.) 
1189,  131  Am.  St.  Rep.  979,  64  S.  E.  841, 
21  Am.  Neg.  Rep.  359;  Knickerbocker  Ice 
Co.  V.  Finn,  2.5  C.  0.  A.  579,  61  U.  S. 
App.  2G6,  80  Fed.  433,  I  Am.  Neg.  Rep. 
742 1  Stutike  v.  CoiiBumers'  Ice  &  Fuel  Co. 
156  Mo.  App.  1,  138  S.  W.  243;  Ingham, 
Aoimala,  g  01 ;  2  Coolej,  Torts,  3d  ed. 
693;    Reed    v.   Southern    Exp.    Co.    95    Ga. 


8,  51  Am.  St.  Rep.  82,  22  S.  E.  133;  Conn 

Hunsberger,  224  Pa.  154,  25  L.R.A.(N.S.> 

372,  132  Am.  St.  Rep.  770,  73  Atl.  324,  18 

Ann.  Cas.  504. 

Where  the  rist  attendant  upon  the  work 
at  which  a  eervant  is  placed  JB  as  veil 
known  and  obvious  to  the  servant  as  to  the 
master,  the  risk  iB  asBUmed  hj  the  Bcrrant. 

Jones  V.  Pioneer  Cooperage  Co.  134  Mo. 
App,  324,  114  S.  W.  94;  Smith  v.  Kansas 
City,  125  Mo.  App.  150,  101  S,  W.  1118; 
Green  t  C.  Street  Pass.  R.  Co.  v.  Bresmer, 
97  Pa.  103;  Cooper  v.  Cashman,  190  Masa. 
76,  3  I..R.A.(N.S.)  209,  76  N.  E.  481,  19 
Am.  Neg.  Rep.  300;  Eastman  t.  Scott,  182 
Mass.   1B2,   64   N.   E.   968, 

Plaintiff  was  guiity  of  contributory  neg- 


Oie  only  one  to  testify  to  farta  from  which 
it  may  be  inferred  that  it  nas  vicious  is  not 
eliown  to  have  been  the  keeper  of  the  mule, 
or  to  liave  occupied  such  a  position  that  his 
knowledge  was  the  knowli-dge  of  the  master. 
Arkansas  Smokeli'ss  Coal  Co.  v.  Pippins, 
92  Ark.  138,  123  S.  W.  113.  19  Ann.  Cas. 
8fil. 

A  master  is  not  liablf  for  injuries  to  a 
serTant  caused  hy  the  kick  of  a  mare,  where 
it  appears  tliat  the  mare  had  been  owned 
by  the  master  for  three  years,  and  had  not 
been  known  to  kick  but  once,  and  then  at 
another  horse;  and  that  the  kick  that 
mused  the  injury  was  not  a  vicious  kick  at 
a  man,  but  a  kick  at  a  horse  that  was  led 
close  behind  her  when  she  was  tied  in  the 
stable  yard,  and  that  the  tendency  to  kick 
under  like  circumstances  was  common  to  all 
mares.  Keenan  v.  William  M.  Lloyd  Co. 
230  Pa.  246,  84  Atl.  694. 

In  I.vuch  V.  North  Yakima,  37  Wash. 
637,  12'L.R.A.(N.S.)  261.  80  Pac.  7B,  hold- 
ing that  a  city  is  not  liable  to  as  employee 
of  the  Ore  department  (or  the  negligence  of 
those  in  charge  of  that  department  in  fail- 
ing to  have  proper  apparatus  for  the  train- 
ing of  horses,  and  in  furnishing  vicious 
horses  for  tlie  use  of  the  employees  without 
notice  to  them,  by  reason  of  which  an  em- 
ployee is  injured  by  a  liick  from  a  borae 
which  he  is  engaged  in  training  for  the 
service,  the  decision  was  upon  the  ground 
that  the  matter  pertained  to  the  public 
function  of  the  municipality,  so  that  the 
doctrine  respimdeat  supeHor  did  not  apply. 

In  McFadden  v.  Standard  Oii  Co.  148 
N.  V.  Supp.  957,  involving  a  teamster's  ac- 
tion for  injuries  caused  by  the  running 
away  of  a  team,  it  was  held  that,  although 
it  appeared  that  tlie  team  waB  green  and 
that  the  plaintiff  did  not  know  it,  there 
could  be  no  recovery  where  it  did  not  ap- 
pear that  the  homes  were  vicious,  fractious, 
or  untrained,  or  that  thev  had  run  away 
before,  especially  where  it  appeared  that 
the  teamster  was  experienced. 

Duty  to  warn. 


note  to  Cooper  t.  Cashman,  3  L.R.A.(N.S.) 
209. 

It  was  said  in  Johnson  v.  Wasson  Coal 
Co.  173  111.  App.  414,  that  if  the  mule  was 
a  kicking  mule,  and  the  master  knew  that 
fact  when  he  employed  the  servant  to  use 
the  same,  he  should  have  so  advised  him; 
or  if  the  master  knew  that  the  mule  had 
the  habit  of  looking  hack  before  he  kicked, 
he  should  have  advised  him  of  that  also. 

Of  course,  after  the  servant,  by  driving 
the  mule,  has  learned  of  its  vicious  propen- 
sities, the  previous  failure  of  the  master 
to  inform  him  would  not  render  the  master 
liable  for  damages  caused  by  a  kick  of  the 
mule.  Douglas  v.  Scambia  Coal  Co.  — 
Iowa,  — ,  14]  N.  W.  960. 

See  also  Stutike  v.  Consumers'  Ice  ft 
Fuel  Co.  156  Mo.  App.  1,  136  S.  W.  243,  and 
Berenson  v.  Butcher,  209  Mt,aB.  208,  95  N. 
E.  220,  supra. 

Servant's   assuinption   of   risk   or  contribu- 

to:y  negligence. 

For  earlier  cases  on  this  phase,  see  the 
note  to  Milby  4  D.  Coal  &.  Min.  Co.  v. 
Balia.  18  L.R.A.(N.S.)  6fl.i. 

Ordinarily,  a  servant  employed  to  drive 
or  handle  a  horse,  who  is  aware  that  it  ha<^ 
a  tendency  to  kick,  will  be  regarded  as  hav- 
ing assumed  the  risk  if  he  continues  to 
drive  or  handle  It,  and  there  is  no  promiBe 
on  the  part  of  the  master  to  take  such  pre- 
cautions as  may  be  possible  to  counteract 
or  minimize  the  risk.  McGovern  v.  Fit?.- 
Patrick,  148  App.  Div.  34,  131  N.  Y.  Supp, 
1048. 

A  servant  does  not  ansume  the  risk  in 
using  sn  unusually  vicious  mule  furnished 
by  the  master  without  warning  as  to  ita 
viciousness,  even  though  mules  as  a  class 
are  dangerous.  Stutzke  v.  Consumers'  Ice 
&  Fuel  Co.  BUpra. 

While  one  undertaking  to  drive  a  mule 
in  a,  mine  assumes  the  dangers  ordinarily 
incident  to  such  an  occupation,  the  doctrine 
of  assumption  of  risk  cannot  be  said  to  ap- 
ply if  the  owner  of  the  mine  knowingly  fur- 
nishes him  with  a  vicious  mule  unsaie  for 
use,  and  the  servant  does  not  know  of  the 


joyGoogle 


436 


UNITED  SPATES  CIRCUIT  COCRT  OF  APPEALS. 


ligence.  Knowing  better  than  anyone  tliat 
ttie  liorse  waa  afraid  of  street  care,  his  [con- 
duct in  driving  and  holding  the  horee  in  the 
car  tracks  in  doaeet  proximity  to  a  rapidly 
moving  car  making  a  frightful  nolee  vrae 
the  sote  proximate  cause  of  his  injury. 

booster  V.  Bliss,  90  Hun,  79,  35  N.  V. 
Supp.  514;  Mahun  v.  Glee,  87  Mich.  161,  iS 
N.  W.  55(i;  Manufacturers'  Fuel  Co.  v. 
Wliite,  122  III.  App.  627 1  Dcsaemur  Land 
k  Improv.  Co.  v.  Diibose,  125  Ala.  442, 
26  So.  380;  Milby  &  D.  Coal  &  Min.  Co.  v. 
Balla,  18  L.R,A.(N.S.)  0'J5,  and  note,  7 
Ind.  Terr.  629,  104  S.  W.  8G0. 

Amirion,    District    Judge,    dultvered    ttie 

opinion  of  the  court: 

The  plaintilT  was  the  driver  of  one  of  de- 
fendant's express  wagons  in  the  city  of  St. 
Louis.  The  defendant  purchased  a  horse  in 
the  conntry,  six  years  of  age.  16  hands 
high,  weighing  about  1,250  poimda.  The 
horse  had  never  been  city  broke.  It  was 
brought  to  St.  l>ouiB  in  a  car,  and  talii'n  to 
detendant'B  barn.  On  the  way  to  the  barn 
it  showed  great  fear  of  street  cars  and  auto- 


s  of  the  animal.  GatlifT  Coal  Co. 
V,  Wright,  137  Ky.  082,  103  S.  W.  1110. 
In  this  caec  tlic  court  siiid:  -'It  is  insisted 
for  appellant  that  a  mule  is  inherently  an 
unreliable  and  dangerous  animal,  and  that 
one  who  drives  him  must  be  regarded  as  as- 
suming any  and  all  risks  attending  audi 
work.  It  will  be  conceded  that  the  reputa- 
tion of  the  mute  for  gentleness  and  relia- 
bility is  not  as  good  as  that  of  the  horse; 
but  it  is  likewise  true  that  all  mules  are 
not  vicious.  But  without  regard  to  the 
popular  estimate  of  the  animal,  we  know 
of  no  rule  of  law  that  will  exempt  the  own- 
er of  a  mule  from  responsibility  to  his  em- 
ployee injured  by  it  while  in  his  service, 
where  the  latter,  being  unacquainted  with 
the  vicious  propensities  of  the  animal,  is 
injured  because  induced,  by  the  owner's 
Bu ranee  of  its  gentle  and  reliable  qualiti 
to  omit,  in  his  use  of  it,  some  precaution 
for  his  safely  that,  as  a  person  of  ordinary 
prudence,  he  would  othcrnise  have  taken. 
It  appears  that  there  was  evidence  tend- 
ing to  show  that  the  mute  had  been  repre- 
sented to  the  servant  as  gentle  and  reliable. 

And  whatever  may  be  the  effect  of  the 
servant's  knowledge  of  the  horse's  inclina- 
tion to  kick,  B  charge  is  too  broad  which 
states  that  he  cannot  recover  if  he  had  an 
opportunity  to  observe  and  know  the  horso 
and  its  habits  and  traits,  and  did  so  ob- 
serve and  know  tbem.  Morgan  v.  Hendrick, 
80  Vt.  2514.  67  Atl.  702. 

But  a  servant  who  is  an  experienced 
horseman  assumes  the  risk  in  handling  a 
pair  of  green  horses  which  are  nervous  and 
high  spirited,  although  not  vicious,  where 
he  has  been  warned  as  to  their  character 
and  disposition,  and  understood  the  warn- 
L.R.A.lt)16B. 


mobiles.  In  accordance  with  defendant's 
practice,  this  horse  was  lirst  hitchcil  up 
with  an  experienced  horse,  to  a  double  ex- 
press wagon  weighing  about  3,300  pounds. 
It  was  driven  in  this  way  for  two  days. 
Then  plaintiff  was  directed  by  the  foreman 
of  the  stable  to  hitch  the  horse  to  a  single 
wagon,  and  use  it  in  the  distribution  of 
express  matter.  As  a  safeguard  the  super- 
intendent directed  an  experienced  driver  to 
accompany  the  plaintiff.  On  the  first  day 
the  horse  beliaved  badly,  plunging  and 
rearing,  sometimes  leaping  upon  the  curb- 
ing, and  at  one  time  nearly  leaping  into 
another  carriage.  Owing  to  the  terror  ot 
the  horse,  whenever  possible  the  plaintiff 
j  diove  along  alleys,  where  street  cars  and 
automobiles  would  not  be  encountered.  Up- 
{  on  returning  to  the  stable  about  noon  ot 
I  the  first  day,  plaintiff  was  asked  by  the 
I  superintendent  how  the  horse  behaved,  and 
explained  to  him  its  behavior.  The  super- 
intendent then  directed  the  plaintiff  to  try 
the  horse  for  another  day  in  company  with 
the  same  driver.  On  tjiis  day  the'  horse 
I  continued   to  behave  badly.     When   all   the 

ing.  Armington  v.  Providence  Ice  Co,  33 
R.  I.  484,  82  Atl.  263. 

And  unless  a  master  knowingly  furnishes 
a  vicious  mule,  the  servant  usfiumes  the  risk 
of  the  mule  being  frightened  by  ordinary 
objects  which  may  lie  in  or  near  the  pass 
ivav.  Green  River  Coal  A  Coke  Co.  -v. 
I'haup,  137  Ky.  34.  121  S,  W.  651. 

So  a  servant  who,  having  been  instructed 
to  use  a  certain  horse  in  his  work,  and  hav- 
ing objected  that  the  horse  was  not  broken 
to  that  work,  nevertheless  uses  it  in  the 
work,  assumes  the  risks  attending  the  ef- 
forts to  break  it.  Smith  v.  Pottatch  Lum- 
ber Co.  22  Idaho,  783,  128  Fac.  546. 

A  servant's  momentary  relaxation  of  vigi- 
lance in  unharnessing  a  mule  which  he  did 
not  know  to  be  vicious  is  not  contributory 
negligence  precluding  recovery  for  injuricn 
from  the  master,  who  furnished  the  mule 
without  warning  aa  to  its  vicious  nature. 
Stutzke  V.  Consumers'  lee  ft  Fuel  Co.  supra. 

In  Lynch  v.  North  Yakima,  37  Wash. 
657.  12  L.E.A.[N.S.|  261,  80  Pae.  70,  su- 
pra, it  was  said  that  even  if  the  city  could 
otherwise  be  held  as  an  ordinary  employer, 
a  member  of  a  lire  department  of  a  city, 
who  for  seven  weeks  is  engaged  in  handling 
and  training  a  team  of  horses  without  the 
necessary  apparatus,  cannot  hold  the  city 
liable  for  injuries  from  a  kick  alleged  to 
be  due  to  the  vicious  nature  of  one  of  the 
horses  and  the  absence  of  necessary  ap- 
paratus, since  he  was  as  chargeable  as  the 
city  with  tcnowledge  of  the  character  of  the 
horses,  and,  knowing  their  nature,  placed 
himself  in  a  position  of  danger,  and  was 
guilty  of  contributory  negligence. 


L.  A.  W. 
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pftrcels  had  be«n  delivered  but  the  lost,  the 
journey  led  along  Laclede  avenue,  upon 
whick  «  double  street  car  track  la  laid. 
A  car  was  approaching  from  the  opposite 
direction  in  which  the  plaintiff  was  driving. 
At  tbe  point  where  he  was  about  to  mi-ct 
the  car,  there  waa  anotlier  horse  and  wagon 
standing  nest  to  the  curbing,  so  the  plaintiil 
WH9  obliged  to  swerve  out  towards  the  track 
upon  which  the  car  was  approaching.  The 
Itorae  was  greatly  frightened  by  the  car, 
reared  on  its  hind  legs,  so  that  it  nearly 
fell  over  backward,  and  when  it  come  down 
it  kicked  with  its  hind  feet,  striking  plain- 
tiff's foot  and  ankle,  producing  the  injury 
for  which  the  action  was  brought.  This 
was  the  first  time  that  the  horse  had  kicked. 
The  horse  was  usied  by  the  defendant  for 
one  more  day  in  a  double  rig,  and  then  re- 
turned to  the  country.  At  the  conclusion 
of  plaintilTs  ease  showing  these  facts,  the 
court  directed  a  verdict  in  favor  of  defend- 
ant, and   plaintiff  brings   error. 

Defendant  contends  that  this  case  falls 
within  the  ancient  rule  of  the  common  law, 
that  in  order  to  make  a  master  liable  foe 
injury  caused  by  the  vicious  conduct  of  a 
domestic  animal,  the  master  must  have 
known  of  tlie  vicious  character  of  the  ani- 
Inal, — that  every  hoiae  is  entitled  to  one 
kick,  the  same  as  every  dog  is  entitled  to 
one  bite.  Tlic  rule  had  its  origin  in  an  agri- 
cultural community  long  lief  ore  domestic 
animals  were  subjected  to  the  contraats  be- 
tween the  quietness  of  the  country  and  the 
terrors  of  a  modern  city  street.  It  has  not 
for  years  been  looked  upon  with  favor, 
and  we  do  not  think  that  it  should  be  ap- 
plied in  any  Held  outside  of  that  which  is 
covered  hy  authority.  If  it  were  necessary 
to  apply  the  rule  in  this  case  we  think  there 
was  aulBcient  evidence  to  show  scienter. 
The  cause  of  injury  was  not  that  the  horse 
waa  "possessed  of  an  evil  propensity  and  ac- 
customed to  attack  and  injure  mankind," 
according  to  the  formula  of  the  old  common 
law.  On  the  contrary,  the  conduct  of  the 
horse  was  due  to  the  fact  that  it  had 
been  taken  from  the  ijuletness  of  the  coun- 
try and  plunged  into  tlie  terrifying  environ- 
ment of  a  great  city,  without  proper  train- 
ing, and  of  the  effect  of  this  change  upon 
the  horse  defendant  had  abundant  knowl- 
edge. The  ease,  however,  properly  falls 
within  a  more  recent,  as  well  as  a  more 
just,  rule.  The  master  is  required  to  fur- 
nish his  servant  with  reasonably  safe  in- 
strumentalities with  which  to  perform  his 
service.  Here  the  horse  was  such  an  in- 
strumentality, in  precisely  the  same  sense 
as  the  wagon.  The  duty  of  the  master  was 
to  e.tercise  reasonable  care  to  furnish  the 
L.R.A.lfH.'iB. 


plaintiff  with  a  reasonably  safe  horae  for 
the  performance  of  his  service;  and  the 
whole  question  is,  Was  there  evidence  which 
made  a  case  that  ought  to  have  been  sent 
to  the  jury  to  decide  whether  or  not  what 
the  defendant  did  with  respect  to  this  horse 
constituted  the  exercise  of  reasonable  careT 
The  evidence  showed  that  the  horse  was  a 
green,  country  animal,  wholly  inexperienced 
in  regard  to  the  city.  The  defendant  was 
bound  to  know  tlie  effect  of  exposing  such 
a  horse  to  the  cars  and  automobiles  of  city 
streets.  If  such  a  horse  had  been  given  to  ' 
the  plaintiff  without  any  previous  testing 
of  its  behavior  in  the  city,  all  would  agree 
that  such  conduct  would  have  been  uegti- 
gent.  The  defendant  did  not  do  this,  but 
it  did  place  him  in  charge  of  a  horse  which 
had  not  been  properly  broken  for  single 
driving;  at  least,  the  evidence  was  sufficient 
to  carry  that  question  to  the  jury.  It  was 
not  necessary  that  defendant  should  have 
known  that  the  horse  would  be  guilty  of  the 
particular  misconduct  which  resulted  in 
plaintiira  injury.  Defendant  was  bound  to 
know  that  a  green  horse,  under  such  cir-. 
cumstances,  was  likely  to  do  Sume  act  which 
would  cause  injury  to  the  driver,  and  amont* 
the  acts  which  it  had  reasonable  cause  to 
anticipate  was  that  such  a  horse,  if  suffl- 
ciently  maddened  with  fright,  would  kick. 
We  think  the  jury  would  have  been  justi- 
fied in  finding,  under  the  evidence,  that  the 
horse  had  not  been  properly  tried  out  and 
broken  to  city  life  in  the  two  days'  ex- 
perience with  the  double  wagon,  and  that 
the  master  was  not  in  the  exercise  of  rea- 
sonable care  when  it  turned  the  horse  over 
to  the  plaintilT  for  use  upon  a  single  wagon. 
'The  court,  therefore,  erred  when  it  disposed 
of  the  issue  as  a  question  of  law. 

We  do  not  think  the  plaintiff  assumed  the 
risk  of  injury  from  using  the  horse  on  the 
second  day,  because  of  his  knowledge  of  its 
behavior  on  the  first  day.  He  made  a  full 
statement  of  the  conduct  of  tlie  liurse  to 
the  superintendent,  and  was  directed  to  try 
him  for  one  more  day.  This  was  tanta- 
mount to  a  complaint  with  a  promise  to  re- 
pair in  the  case  of  an  ordinary  instrumen- 
tality. Plaintiff  was  not  employed  as  a 
horse  trainer,  hut  as  an  ordinary  driver, 
and  we  think  the  direction  of  the  superin- 
tendent, under  the  circumstances  disclosed 
by  the  evidence,  exonerated  plaintiff  from 
assuming  the  risk  of  injury  from  the  con- 
tinued use  of  the  horae. 

The  judgment  is  reversed,  with  directions 
to  grant  a  new  trial. 

Petition  for  rehearing  deniciL 
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RE  HARRV  B,  HOLLINS  et  al.,  as  Mem- 
berB  of  the  Firm  of  H.  B.  HolHns  &  Com- 
pany, Bankrupts. 

A,  LEO  EVERETT,  Receiver,  Petitioner. 

(—  C.  C.  A.  — ,  215  Fed.  4J.) 

Bankmplcr   ■~   right    of    purchaser   of 

draft  against  deposit. 

One  purchasing  a  draft  by  a  domestic 
upon  a  foreign  banker,  with  knowledgu  of  a 
cuHtom  that  Bueh  drafts  were  against  de- 
posits and  securities,  and  upon  aaau ranee 
tha  the  drafts  were  drawn  pursuant  to  an 
agreement  with  the  foreign  banker  that  col- 
lateral should  be  deposited  for  their  pay- 
ment, which  was  to  be  at  the  exclusive  dis- 
posal of  the  drawee,  has  a  lien  upon  the 
eollateral  as  against  the  drawer's  receiver 
in  bankruptcy,  upon  refusal  of  the  drawee 
to  pay  the  draft  because  of  such  bank- 
ruptcy. 

(June  20,  1014.) 

p  ETITIOX  by  the  receiver  in  bankruptcy 


trict  Court  couftrming  the  report  at  a,  spe- 
cial master  in  favor  of  John  L,  Bogeboom, 
assignee  of  the  purchaser  of  a  draft,  esta.b- 
lishing  a  lien  in  certain  securities  which 
had  been  deposited  with  a  trust  company 
in  favor  of  the  drawee  of  the  draft,  by  the 
bankrupt  drawers.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Ai^ucd  before  Coxe  and  Rogers,  Circuit 
Judges,  and  Mayer.  District  Judge. 

Messrs.  George  M.  Mackellsr  and  Mar* 
tin  A.  Sehenck,  with  Messrs.  Iieiaw, 
>lMckellar,  A  Wells,  for  the  receiver: 

The  transaction  between  bankrupts  and 
claimant's  assignor  did  not  result  in  an 
equitable  assignment  of  the  securities. 

Pom.  Eq.  Jur.  $  1284;  Bowker  v.  Haight 
i.  r.  Co,  140  Fed.  257;  Whitney  v.  Eliot 
Nat.  Bank,  137  Mass.  3.il,  50  Am.  Rep. 
310;  2  Am.  &.  Eng.  Enc.  Law,  2d  ed.  ]063i 
Wright  V.  Ellison,  1  Wall.  16,  22,  17  L. 
ed.  55S,  5S7:  Fourth  Street  Xat.  Bank  v. 
Yardlcy,  166  U.  S.  034,  644,  41  L.  ed.  855, 
801,  17  Sup.  Ct.  Rep.  439;  Sexton  v.  Kessler 
£  Co.  225  U.  S.  90,  30  L.  ed.  685,  32  Sup. 
Ct.  Rep.  657;  MuUer  v.  Kling,  200  N.  Y. 
239,  103  N.  E.  138. 

There  is  no  evidence  that  the  drawer  in- 


Xote.  —  Itlght  of  purchaser  of  a  draft 
from  a  battle  to  lien  or  preference  to 
collateral  in  handu  of  ilraicee  upon 
inBolvencn  of  the  draicer. 


for  a  draft  is  discussed  in  the  notes  to 
Whitconib  v.  Carpenter,  10  L.R.A.( N.S.I 
928,  and  Widman  v.  Kellogg,  39  L.R.A. 
(N.S.)  503.  Those  notes,  as  suggested  by 
their  title,  considered  the  question  only 
from  the  point  of  view  of  the  rigiit  to  a 
preference  because  of  the  payment  of  money 
to  the  bank  after  it  became  insolvent;  and 
do  not  consider  the  subject  from  the  point 
of  view  of  the  right  by  reason  of  the  funds 
or  property  of  the  insolvent  bank  which 
was  in  the  hands  of  the  drawee. 

See  note  to  Clark  v.  Toronto  Bank,  2 
L.R.A.(N.S.)  83,  for  a  brief  discussion  of 
the  question  as  to  the  respective  riglits  of 
the  holder  of  a  draft  and  the  receiver  of  the 
drawer   to   funds   against   which   the   same 


Adhering  to  the  rule  that  a  check  ojie- 
rates  as  an  absolute  assignment  of  the 
amount  called  for  therein  as  between  the 
maker  and  the  payee,  and  that  it  transfers 
to  the  payee  the  title  to  so  much  of  the 
deposit  as  the  check  calls  for,  and  the  bank- 
er becomes  the  holder  of  the  money  for  the 
use  of  the  holder  of  the  check,  and  is  bound 
to  account  to  him  for  the  amount  thereof 
provided  the  party  drawing  the  check  has 
funds  to  that  amount  on  deposit  subject  to 
cheek  at  the  time  the  same  is  presented,  the 
court  in  Wyman  v.  Ft.  I>carhorn  Nat.  Bank, 
181  III.  279,  48  L.R.A.  505,  72  Am.  St.  Rep. 
L.R.A,1915B. 


250,  54  N.  E.  946,  holds  that  the  holder  of 
a  check  by  one  banl<  upon  another  is  en- 
titled to  be  subrogated  to  collateral  securi- 
ties held  by  the  drawee  bank,  where,  upon 
notice  of  the  placing  of  the  drawer  bank  in 
the  hands  of  the  receiver,  the  drawee  bank 
applied  money  held  by  it  to  the  cancelation 
of  its  debt  against  the  insolvent  bank. 

The  payee  of  a  draft  who  purchases  tJie 
same  not  upon  the  general  credit  of  the 
drawer,  but  upon  the  security  afforded  by 
a  collateral  draft  of  the  drawer  upon  hie 
debtor  in  favor  of  tbc  drawee,  is,  after  the 
dishonor  of  his  draft,  because  of  a  general 
aaaignmcnt  of  the  drawer,  entitled  to  a 
preference  in  the  amount  which  U  paid  by 
the  debtor  of  the  drawer,  upon  whom  the 
collateral  draft  is  drawn.  Muller  v.  Kling. 
209  N.  Y.  240,  103  X.  E.  138.  In  this  case 
the  collateral  draft  had  been  drawn  and 
sent  to  the  jiayee  thereof  (the  drawee  of 
the  draft  in  question).  It  is  sUted  by  the 
court  that  the  plaintiff  did  not  purchase 
the  draft  Upon  the  i^eneral  credit  of  the 
drniver,  but  upon  the  security  afforded  by 
the  collateral  draft,  and  that  he  understood 
that  a  debt  or  part  of  an  indebtedness  owing 
by  the  debtor  of  the  drawer  was  to  be  trans- 
ferred and  ultimately  paid  to  the  drawee 
as  a  fund  to  cover  the  payment  of  the  draft 


s  of  i 


1  this 


follow  although  not  involving  collateral, 
but  the  note  does  not  purport  to  have  ex- 
hausted the  citation  of  this  class  of  cases. 
A  bank  ivhicb  has  purchased  tlie  draft  of 
another,  after  the  drawer  of  the  draft  has 
stated  that  it  has  funds  in  the  hands  of 
the  drawee  sufficient  to  meet  the  dralt  when 
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tended  to  create  a  trust  in  the  security  foT 
the  benefit  o!  tlic  liuvcr  of  tlie  drafts.' 

38  Cyc.  84;  Martin  v.  Funk,  75  N.  Y. 
134.  31  Am.  Rep.  446;  Watts  v.  Shipman, 
21  Hub.  508. 

There  is  no  proof  of  (in  agLepnii.'nt  between 
the  drawer  and  the  buyer  of  thp  dra/tn,  that 
the  buver  should  have  the  benefit  of  the 
collateraL 

Emat  V.  Mechanice'  &  M.  Nat.  Bank,  120 
C  C.  A.  92,  201  Fed.  664;  Marine  4  F.  Ins. 
Bank  v.  Jauncey,  3  Sandf.  257. 

Meears.  Charles  C.  DemlnR  and  W.  W. 
liancasier,  with  Messrs.  Alexanilcr  & 
Gre«n,  for  petitioner  }Iof;elKKim  ^ 

Claimant's  assignor  did  not  purchase  the 
Bpries  of  drafts  drawn  by  H.  B,  Hullins  t 
Conipany  upon  A.  RulTer  &  Sons,  upon  the 
general  credit  of  said  H,  B,  HoUins  i.  Com- 
pany, but  in  rrliance  upon  the  neeuritieg 
deposited  by  tbem  in  the  Equitable  Trust 
Company  to  secure  tliv  said  drafts. 

Mulled  V.  Kiing.  208  N.  Y.  240,  103  N.  E. 
138,  14»  App,  Div.  170,  133  S.  Y.  Supp. 
6]4i  WatU  V.  Khipmsn,  21  Hun.  598:  Sex- 
ton V.  Kessler  &  Co.  225  L'.  S.  90,  56  L.  ed. 
995,  32  Sup.  Ct  Hep.  657;  Fourth  Street 
Nat.   Bank   v.   Yardley,   165   U.   S.   634. 

presented,  is  entitled  to  a.  preference  to  such 
fund,  which  afterward  came  into  the  hands  , 
of  the  voluntary  assignee  of  the  drawer. 
Fourth  Street  N'at.  Bank  v.  Yardler,  IBS 
U.  S.  834,  41  L.  ed.  855.  17  Sup.  Ct.  Rep. 
430.  The  rule  is  laid  down  in  this  case 
that,  while  an  equitable  assignment  or  lien 
will  not  arise  against  the  deposit  account 
solely  by  reason  of  a  draft  drawn  against 
the  same,  yet  if,  in  the  transaction  con- 
nected with  the  delivery  thereof,  it  is  the 
understanding  and  agreement  of  the  par- 
ties that  an  advance  about  to  lie  made 
should  be  a  charge  on  and  be  satisfied  out 
of  a  specified  fund,  a  court  of  equity  will 
lend  its  aid  to  carry  surh  agreement  into 
effect  as  against  tbe  drawer  of  the  draft, 
mere  volunteers,  and  parties  charged   with 

In  Seligman  v.  Welle,  17  Blatchf.  410,  1 
Fed.  302,  the  holder  of  a  draft  was  held  en 
titled  to  recover  from  the  trustees  in  bank- 
ruptcy, a  sum  of  money  which  had  been 
Said  to  the  drawee  of  the  draft  by  tlie 
rawer  expressly  to  provide  for  the  draft, 
the  court  stating  that  this  sum  had  been 
set  apart  and  appropriated  by  the  bankrupt 
before  bankruptcy  for  the  holders  of  the 
draft,  and  was  in  the  hands  of  the  drawee 
for  that  purpose,  and  was  claimed  bv  tlie 
holders  of  tbe  draft  while  it  was  there  for 
that  purpose,  and  while  they  had  the  right 
to  it,  and  before  bankruptcy  proceedings 
were  commenced. 

But  a  bank  which  has  cashed  checks  is- 
sued by  the  depositors  in  another  bank  upon 
their  accounts,  and  which,  upon  presenta- 
tion to  the  bank  upon  which  they  are 
L.R.A.1015B. 


L.  ed.  865,  17  Sup.  Ct.  Rep.  439;  Dan.  Xeg. 

Inst.   Bth  ed.   i   352;    Rankin   v.  City  Xat. 

Bank,  208  U.  S.  541,  548,  32  L.  ed.  610, 

«13,  28  Sup.  Ct.  Bep,  346;   Muller  v.  Pon- 

dir,   55   N,   Y.   325,   14   Am.   Rep,   259;    Re 

Chase,  6B  C.  C.  A.  6211,  124  Fed.  753;  Hurley 

V.   Atchison,   T.  «,  S.   F.  R.   Co.  213   U.   S. 

126,  132,  53  L.  ed.  729.  73.1,  29  Sup.  Ct.  Rep. 

466;    Marine   t   F.   Ins.   Bank   v.   Jauncev. 

3  Sandf.  257. 

Tbe  facts  show  a  trust  in  the  securities 

in  favor  of  the  holder  of  the  drafts. 
1      Sexton  V.  Kessler  &  Co,  225  U.  S.  90.  97. 
I  56  L.  ed.  905,   lOdO.  32  Sup.  Ct.  Rep.  6.^7; 
■  Muller  V.   Kling,  209  X.  Y.  239.  103  N.  K. 

138;  Martin  v.  Funk,  75  N.  Y.  134,  31  Am. 

Kep.  446. 

RoKers,  Circuit  Judge,  delivered  the 
'  opinion  of  the  court: 

I  A  petition  was  filed  against  a  receiver 
.  in  bankruptcy  to  establish  an  equitable  lien 

in  certain  securities.  The  issues  involved 
I  were  referred  to  a  special  master,  who  rc- 
I  ported  in  favor  of  the  petitioner.  This 
j  report  was  confirmed  bv  tlie  district  judge. 

who  held  that  the  petitioner,  John  L.  Hoge- 
[  boom,   was    entitled    to   a    lien    on    certain 

drawn,  has  accepted  drafts  drawn  by  such 
bank  upon  a  correspondent  bank,  is  not 
entitled,  upon  the  insolvency  of  the  bank 
drawing  the  drafts,  to  a  preference,  al- 
though at  the  time  the  checks  were  pre- 
sented there  were  sufficient  funds  on  hand 
with  which  to  pav  them  in  fvill,  and  it  could 
have  had  the  money  instead  of  the  drafts 
had  it  so  desired;  and  this  is  true  even 
though  the  bank  issuing  the  drafts  was  in- 
solvent at  the  time  of  the  issuance  there- 
of. Laroro  State  Bank  v.  Farmers'  State 
Hank,  —  S.  D.  — ,  148  N.  \V.  851. 

So  a  depositor  who.  a)>out  the  time  of  the 
assignment  of  the  bank,  accepts  in  part 
payment  of  his  deposit  a  draft  containing 
on  its  face  notice  of  the  assignment,  la  not 
entitled  to  a  preference  where  the  payment 
of  the  draft  has  been  stopped  by  the  as- 
signee and  the  draft  returned  unpaid,  es- 
pecially where  the  draft  has  not  been  pre- 
sented to  the  drawee  for  acceptance.  "hM- 
drum  V.  Henderson.  7  Colo.  App.  258,  43 
Pac.  148.  The  court,  after  referring  to  the 
notice  contained  in  the  draft  of  the  assign- 
ment, states  that  with  that  introduction  the 
bill  did  not  purport  to  be  drawn  against 
any  fund,  and  therefore  could  not  operate 
as  an  assignment  of  anything. 

The  purchaser  of  a  draft  under  circum- 
stances which  do  not  constitute  an  assign- 
ment of  a  particular  fund  or  part  of  a 
particular  fund  is  not  entitled  to  the 
amount  of  the  debt  for  which  the  draft  is 
drawn,  which  is  remitted  to  the  drawer  of 
the  draft  in  another  manner.  Whitney  v. 
Eliot  Nat.  Bank,  137  Mass.  361,  90  Am. 
Rep.  318.  W.  A.  E. 
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securities  In  tlie  hands  of  the  I^i|uitHble 
Trust  Company  of  New  York  City,  which 
securities  had  been  dqiosited  with  the  trust 
company  by  H.  B.  Hollina  &  Company,  now 
bankruptfl,  under  an  agreement  with  A.  Buf- 
fer &  Sons,  of  London,  England,  that  such 
securities  should  be  deposited  with  the 
trust  company  for  the  account  of  A,  RulTer 
A  Sons,  that  H.  B.  Hollina  A  Company  might 
draw  drafts  or  hills  of  excliange  upon  the 
said  A.  RuRer  &  Sons  against  the  eaid 
securities.  It  appears  that  H.  1).  IIolluis 
A  Company,  having  deposited  the  aecuritieo 
us  agreed  upon,  drew  certain  drafts  on  A. 
liufFer  A  Sons,  which  drafts  aggregated 
«73,000.  These  drafts  H.  B.  Hollins  A 
Company  offered  for  sale  to  tlie  luterna- 
tional  Banking  Corporation,  a  corporation 
organized  under  the  laws  of  Connectieut. 
At  the  time  the  drafts  were  thus  off'ered, 
H,  B.  Hollins  &  Company  represented  to 
tlie  iDternational  Banking  Corporation  that 
they  had  been  drawn  pursuant  to  agreement 
e:tiBting  between  themselves  and  A.  Buffer 
A  Sons.  Thereupon  the  liiternatlonal  Bank- 
ing Corporation  purcliased  the  drafts.  At 
tile  time  of  tlie  pureliase  the  buyer  knew 
that  it  was  a  custom  of  H.  B.  Hollins  A 
Company  in  their  dealings  with  foreign 
iiankers  to  draw  drafts  against  collateral 
deposited  for  security,  and,  in  purchasing. 
lelied  on  this  custom.  When  the  drafts 
ivcre  presented  acceptance  was  refused,  be- 
cause of  the  filing,  in  the  meantime,  of  a 
petition  in  bankruptcy  against  H,  B.  Hoi 
tins  A  Company  as  a  firm,  and  against  the 
persons  who  composed  it  as  individuals 
Thereafter  the  International  Banking  Cor- 
poration assigned  the  drafts  to  Ilogeboom, 
the  petitioner. 

The  receiver  in  bankruptcy  claims  that 
tlie  securities  trhich  the  bankrupts  deposited 
with  the  trust  company  are  a  part  of  the  es- 
tate of  the  bankrupts  for  the  benefit  of  their 
personal  creditors.  The  assignee  claims  that 
ua  his  aasigntir  did  not  purchase  the  drafts 
upon  the  genernl  credit  of  the  drawers,  but 
in  reliance  upon  the  securities  deposited 
in  the  Kquitahle  Trust  Company,  he  has  a 
claim  upon  those  securities  superior  to  any 
claim  of  the  general  creditors.  The  trust 
company  refuses  to  surrender  the  securities 
except  with  the  consent  of  the  receiver. 

The  deposit  of  the  securities  wsa  made 
"to  the  account  of  A,  Ruifer  A  Sons,"  and 
was  prior  in  time  to  tlio  drawing  of  the 
drafts  assigned  to  Hogeboom.  The  securities 
were  deposited  with  the  trust  company 
in  pursuance  of  the  agreement  made  by  H. 
B.  Hollins  It  Company  with  A.  RulTer  & 
Soni.  The  agreement  stated  that  the 
L.R.A.I9ieB. 


securities  were  to  be  at  the  exclusive  dis- 
posal of  A.  RufTer  A  Sons,  and  that  they 
were  pledged  as  collateral  security  for  the 
payment  of  any  sum  "now  or  hereafter 
due  from  us  to  you."  The  agreement  also 
provided  that  the  securities  pledged  should 
he  released  only  on  the  order  of  A.  RulTer 
A  Sons,  or  against  bankers'  drafts  approt'ed 
Iiy  them  There  is  no  evidence  of  any  ex- 
press agreement  between  the  buyer  of  the 
drafts  and  the  seller  of  them  that  the  for- 
mer should  have  the  benefit  of  the  securities. 

The  general  rule  is  that  a  bill  of  exchRii[;i' 
or  draft  does  not  operate  as  an  etjuitaiile 
assignment  where  it  has  not  been  drawn  on 
any  particular  fund.  The  rule  is  not 
changed  by  the  fact  that  funds  may  have 
been  placed  in  the  drawee's  hands  ai>  a 
means  of  payment.  Pom.  Eq.  Jur.  %  12B-ii 
Bowker  v.  Haight  A  F.  Co.  (C.  C.)  14ii 
Fed.  257  (190U):  Florence  Min.  Co.  v. 
Brown,  124  U.  S.  385,  31  L.  ed.  424,  8  Sup. 
Ct.  Rep.  531.  It  is  also  settled  that  if,  in 
the  course  of  the  transaction  connected  with 
the  delivery  of  the  bill  or  draft,  it  is 
undorstood  and  agreed  that  the  bill  or  draft 
shall  Iw  a  charge  on  and  satisfied  out  of  a 
specific  fund,  a  court  of  equity  will  give 
effect  to  the  agreement  as  against  the 
drawer,  mere  volunteers,  and  parties  charged 
with  notice.  Fourth  Street  Nat.  Bank  v, 
Yardley,  185  C.  S.  034,  850,  41  L.  ed.  855. 
863,  IT  Sup.  Ct.  Rep.  439,  442  (IS97|.  In 
the  above  case  there  had  been  a  specific 
representation  by  the  seller  of  the  check, 
which  had  been  relied  upon  by  the  buyer. 
The  case  shows  it  is  not  necessary  that 
there  should  be  an  express  agreement.  An 
implied  agreement  is  aulBcicnt.  The  opin- 
ion was  written  by  the  present  chief  justice 
of  the  court,  who  said:  "In  the  light  of 
tiiese  principles,  we  proceed  to  consider  the 
facts  certified,  in  order  to  ascertain  whether 
in  the  trausactiun  connected  with  the  giving 
of  the  check  in  question  there  was  either 
an  express  agreement  to  assign  the  fund  . 
or  to  give  a  lien  or  charge  thereon,  or 
whether,  if  not  express,  sucli  agreement  is 
necessarily  to  be  implied  from  the  conduct 
of  the  parties,  the  nature  of  their  dealings, 
and    tlie    attendant    circumstances." 

In  transactions  of  the  nature  of  that 
under  consideration,  the  surrounding  cir- 
cumstances may  he  considered  with  the  view 
of  determining  the  intention  of  the  parties. 
If  it  was  the  understanding  of  the  parties 
that  the  drafts  were  drawn  against  certain 
collateral  securities  deposited  to  the  ac- 
count of  A.  RulTer  A  Sons,  and  if  the  drafts 
were  purchased  on  the  faith  of  those  securi- 
ties, and  not  on  the  general  credit  of  H.  B. 


Hollina  t  Companj,  it  is  the  dutj  of  thii 
court  to  give  eRect  to  the  agreement. 

We  think  the  fanta  sbow  that  the  drafti 
irere  not  purchased  on  the  general  credit 
of  H.  B.  Hollinfl  t  Company.  The  amoiinl 
of  the  drafts,  «75,0CK),  is  so  large  that  we 
are  not  inclined  to  hclieve  thej  would  have 
been  purchased  hy  the  International  Bank- 
ing Corporation  had  it  not  been  understood 
that  speeillc  nutans  of  pajment  existed  out- 
side of  and  beyond  the  mere -general  credit 
of  the  aeller.  There  exists  a  well-known 
and  established  custom  in  dealings  between 
New  York  and  foreign  bankers,  that  where 
bills  of  exchange  are  drawn  by  a  New  York 
banker  upon  a  foreign  banker,  such  draw- 
ings are  against  specific  security  deposited 
by  the  drawers.  This  custom  was  known 
to  the  International  Banking  Corporation, 
and  was  relied  upon  in  the  purchase  of  the 
drafts.  And  when  the  purchase  was  being 
negotiated,  H.  B.  Uallins  k  Company  spe- 
cifically stated  that  the  drafts  were  drawn 
"pursuant  to  an  agreement"  with  A.  RufTer 
k  Sons,  on  whom  they  were  drawn.  This 
representation  must  have  been  understood 
OS  meaning  that  securities  had  been  de- 
posited according  to  custom,  and  that  A. 
RuSer  t  Sons  had  agreed  to  pay  the  drafts. 
That  the  drafts  were  drawn  against  these 
securities  is  admitted.  If  A.  RufTer  &  Sons 
had  paid  them  according  to  agreement,  they 
would  have  been  entitled  to  reimbursement 
out  of  the  securities  as  against  the  receiver 
in  bankruptcy.  See  Sexton  v.  Kessler  A  Co. 
225  U.  S.  90,  56  L.  e<i.  005,  32  Sup,  Ct, 
Rep.  857,  The  fact  that  A.  Rulfer  &.  Sons 
declined  to  pay  the  drafts,  thus  breaking 
the  agreement  with  H.  B,  Hollins  &  Com- 
pany, on  the  faith  of  which  tlie  drafts  were 
purchased  by  the  International  Banking 
Corporation,  should  not  defeat  the  right 
of  the  latter  to  be  made  good  out  of  the 
securities  against  which  it  is  admitted  the 
draft^H  were  drawn. 

We  think  the  facta  in  the  case  are  in 
principle  not  unlike  those  in  Muller  v, 
Kling,  20B  N,  Y.  240,  103  N.  E.  138  (1IU3). 
It  was  held  in  that  case  that  the  circum- 
stances attendant  upon  the  purchase  of  a 
draft  by  plaintiffs  from  liefendants'  as- 
signors disclosed  that  plaintiffs  had  parted 
with  their  money  to  such  aesignois  on  the 
supposed  security  of  a  fund  to  be  created 
by  the  transfer  by  the  drawers  of  a  third 
party;  that  the  rights  of  plaintiff  to  the 
fund  arising  from  the  payment  of  that 
debt  were  therefore  superior  to  those  of  gen- 
eral creditors  of  such  assignor.  The  court 
applied  the  equitable  doctrine  that  where 
tlie  iust  nnd  clear  rights  of  a  party  to  pay- 
I.,R."a.1«15B. 
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ment  of  a  debt  from  a  pwticular  fund  could 
be  secured  in  no  other  way,  the  fund  or  its 
proceeds  would  be  regarded  as  a  trust  for 
his  better  security. 

A  trustee  in  bankruptcy  takes  the  prop- 
erty of  a  bankrupt  eubjcct  to  equities  in 
favor  of  third  persons,  whether  arising 
out  of  the  act  of  the  bankrupt  or  by  opera- 
tion of  law,  provided  the  transaetionB  are 
not  invalid  as  to  creditors.  Gage  Lumber 
Co.  V,  McEldowney,  124  C.  C.  A.  841,  207 
Fed.   255    {1013);    Re   M.   K,   Dunn   &   Co, 

(D.  C)  193  Fed,  212  (1!)12);  Re  McCon- 
nell  (D,  C.)  197  Fed,  438  (1912|  ;  Good- 
nough  Mercantile  i  Stock  Co.  v.  Galloway 

(D.  C)  171  Fe.i.  B40  (IBOB).  And  we 
discover  nothing  in  the  transaction  between 
H,  B,  Bollina  i,  Company  and  A,  Ruffer  & 
Sons,  or  between  H,  B,  Hollins  k  Company 
and  the  International  Banking  Corporation, 
which  is  invalid  as  to  creditors.  The  re- 
ceiver of  H.  B.  Hollina  &  Company  conse- 
quently stands  in  the  shoes  of  the  tuinkrupt 
firm,  with  no  greater  rights  as  against  the 
plaintiffs  than  H.  B.  Hollins  k  Company 
poBsessed,  As  between  H.  B,  Hollins  ft  Com- 
pany and  tlie  lutein  at  ional  Banking  Cor- 
poration, it  would  not  be  equitable  to  allow 
H.  B,  Hollins  k  Company  to  appropriate 
tiie  collateral  against  which  the  drafts  were. 
as  a  matter  of  fact,  drawn,  and  against 
which  the  International  Banking  Corpora- 
tion understood  they  were  drawn,  and  upon 
the  faith  of  which  the  purchase  was  made. 


Jt  0 
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rity  upon  speciflc  property,  the  agreement 
to  give  the  security  in  itself  creates  an 
equitable  lien.  If-,  as  an  inducement  to  pur- 
chase drafts,  the  buyer  is  given  to  under- 
stand that  securities  have  been  deposited 
to  provide  for  the  payment  of  the  drafts 
offered  for  sale,  and  on  the  faith  of  that 
understanding  the  drafts  ^rc  purchased,  ar 
between  the  buyer  and  the  seller  an  equi- 
table lien  is  created  which  gives  the  buyer 
of  the  drafts  a  right  to  haie  them  paid  out 
of  the  securities  so  deposited.  As  this 
would  be  tlie  right  aa  against  the  seller  it 
is  the  right  as  against  the  receiver  of  the 
aeller,  Bisphsm  in  bia  treatise  on  Equity, 
5  351,  Hays:  "In  modern  times  the  doctrine 
of  equitable  liens  has  been  liberally  extend- 
ed for  the  purpose  of  facilitating  mercantile 
transactions,  and  in  order  that  the  intention 
of  parties  to  create .  specific  charges  may 
be  justly  and  effectually  carried  out.  Any 
agreement  suSSciently  indicating  an  inten- 
tion to  make  some  particular  property  or 
fund  therein  described  or  identified  a  secu- 
rity for  an  obligation  creates  a  lien  upon 
the  property  as  respects  that  obligation." 
Order  affirmed.  ^  . 
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,  216  Fed.  301.) 


Elqnttr  —  Jurisdiction  —  trnet  In  pro- 
ceeds of  stolen  property. 

1.  Equitv  has  jurisdiction  to  enforce  a 
constructive  trust  in  property  into  whicli 
stolen  property  was  converted,  although  no 
lidiiciarj  relation  existed  between  the  owner 
Hnd  the  one  who  took  the  propcrtf . 
Same  —  custody  or  property  ■—  trust. 

2.  An  employee  charged  with  the  care  and 
custody  of  receptacles  of  gold  dust  HustainB 
a  relation  of  trust  to  hia  employer  so  as  to 
give  equity  jurisiiietion  of  a  proceeding  to 
reach  property  into  which  lie  has  converted 
gold  dust  which  he  feloniously  abstracted 
from  the  receptacles;  at  least  where  the 
property  is  i»  cuttodia  legis  so  as  not  to 
be  subject  to  legal  process. 

(May  26,  19U.) 


The  preaent  note  is  concerned  only  with 
the  question  whether  a  trust  may  be  de- 
clared in  property  stolen  or  embezzled,  and 
not  with  the  necessity  of  identifying  or 
tracing  the  funds.  Consequently,  cases  in 
which  the  trust  was  not  enforced  because  of 
failure  to  identify  the  property,  such  as 
United  States  v.  'Bitter  Root  Development 
Co.  200  U.  S,  451,  50  I,,  ed.  650,  2fl  Sup.  Ct. 
Rep.  318,  are  excluded. 

Under  certain  conditions  equity  will  de- 
clare a  trust  in  property  stolen  or  em- 
bezzled. ' 

Thus,  in  Nebraska  Nat.  Bank  v.  Johnson, 
51  Neb.  546,  71  N,  \V.  294,  money  had  been 
stolen  by  a  servant  of  a.  bank  whose  duties 
were  to  care  for  the  bank  offices,  and  in- 
vested in  real  estate.  In  declaring  that  a 
constructive  trust  in  such  real  estate  ex- 
isted in  favor  of  tlie  bank,  it  is  stated 
by  the  court  that  "the  doctrine  of  construc- 
tive trusts  as  developed  by  courts  of  equity 
was  intended  primarily  as  a  remedy  for 
fraud  in  cases  where  the  established  rules 
had  proved  wholly  inadequate,  and  larceny, 
under  the  circumstances  here  disclosed,  is 
none  the  less  a  fraud  upon  the  owner  ol  the 
property  stolen  l)ecauBe  eomniitted  by  a 
servant,  instead  of  one  who  is,  in  the  tech- 
nical sense  of  the  terra,  a  trustee." 

In  Bank  of  America  v.  Pollock,  4  Edw. 
Ch.  214,  a  trust  was  declared  in  certain 
stock  which  liad  been  purchased  by  a  bank 
clerk  with  funds  taken  from  the  bank  and 
assigned  without  consideration  to  his  sister. 

In  National  Mahaiwe  Bank  v.  Barry,  125 
Mass.  20,  a  trust  was  declared  in  real  es- 
tate purchased  with  money  stolen  by  a 
bookkeeper  of  a  bank,  and  transferred  to 
one  who  aided  him  in  the  theft,  and  who, 
with  the  fraudulent  knowledge  of  bis  par- 
L.R.A.1&15B. 


APPEAL  by  plaintiff  from  a  judgment 
of  the  Diatrict  Court  of  the  United 
States  for  the  Second  Division  of  the  Dis- 
trict of  Alaska  dismissing  a  suit  tor  the 
establishment  and  enforcement  of  a  con- 
structive trust  in  respect  to  certain  money 
in  the  hands  of  the  defendant  clerk  of  the 
court,  and  from  an  order  denying  an  in- 
junction pendente  lite  and  discharging  a 
temporary  restraining  order  that  bad  been 
issued.    Bevcrsed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Gilbert  and  Rosa,  Circuit 
Judges,  and  Dietrich,  District  Judge. 

Messrs.  MelsoB,  Drew,  A  Hackenzle 
and  E.  If.  Ryan,  with  Messrs.  O.  D.  Coch- 
ran and  G.  J.  Ijonien,  for  appellant: 

Equity  recognises  the  ownership  of  prop- 
erty to  be  in  him  from  whom  it  has  been 
fraudulently  obtained,  and  will  impress  a. 
trust  upon  the  proceeds  of  such  stolen  prop- 
erty, and  the  same  may  be  reclaimed  by  the 
owner  wherever  they  may  be  found  in  the 
hands  of  either  a  voluntary  assignee,  a  de- 

ents,  purchased  the  real  estate  in  question 
and  took  title  in  the  mother's  name. 

In  Riehl  v.  Evansville  Foundry  Asso.  104 
Ind.  72,  3  N.  E.  033,  real  estate  purchased 
with  money  embezzled  by  a  bookkeeper  and 
salesman,  and  by  him  deeded  to  his  wife, 
was  impressed  with  a  trust  in  favor  of  the 
employer.  The  wife  in  this  case  took  title 
to  the  property  with  know-let^  of  Ote 
fraudulent  appropriation  of  the  employer's 
money  by  her  husband. 

On  the  contrary,  the  court  in  Campbell 
V.  Drake,  38  N.  C.  (4  Ired.  Eq.)  94,  held 
that  no  trust  existed  in  land  purchased  by 
a  clerk  in  a  store  with  money  which  he  had 
stolen  from  his  emplt^er.  It  is  stated  thai 
if  the  employer  could  actually  trace  the 
identical  money  taken  from  him  into  the 
hands  of  the  person  who  got  it  without  pay- 
ing value,  he  could  recover  it,  but  that  one 
who  has  obtained  money  by  theft  is  not  to 
be  turned  into  a  trustee  of  property  merelj 
by  showing  tliat  the  property  was  bought 
with  the  stolen  money. 

In  Pascoag  Bank  v.  Hunt,  3  Edw.  Ch. 
58-^,  the  court  of  chancery  refused  to  as- 
sume jurisdiction  of  an  action  by  a  bank 
to  compel  the  transfer  to  it  of  securities 
which  had  been  purchased  with  funds  em- 
bezzled by  its  cashier,  and  assigned  to  a 
third  person  as  security  for  a  loan.  There 
is  no  discussion  of  the  question  in  the  case. 
Compare  with  Bank  oF  America  v.  Pollock, 

It  will  be  noticed  that  the  preceding  case? 
involved  the  taking  of  property  by  one  who 
was  employed  by  the  one  from  whom  it  was 
taken.  The  doctrine  that  a  trust  will  be 
declared  in  property  taken  has  been  ex- 
tended to  property  taken  by  one  not  sus- 
taining the  relation  of  an  employee. 

Thus  in  Lamb  v.  Rooney,  T2  Neb.  322,  117 
Am.  St.  Rep.  783,  100  N.  W.  410,  cattle  had 
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positoiy,  or  in  the  poasesgioD  at  anyone 
boldlng  in  bad  faith. 

3  Pom.  Eq.  Jur.  S  1051;  United  SUteB 
V.  Carter,  96  C.  C.  A.  587,  172  Fed,  1,  217 
U.  S.  286,  54  L.  ed.  7B9,  30  Sup.  Ct.  Rep. 
Sl.>,  10  Ann.  Caa.  594;  .Etna  Tndetnnit;  Co. 
V.  Malone,  80  Xeli.  260,  131  K.  W.  200; 
I'haveE  V.  Myer.  6  L.R.A.IN.S.)  703,  and 
note,  13  N.  M.  368,  85  Pac.  233;  Borchert 
V.  Borehert,  132  Wis.  593,  113  N.  \V.  35; 
1  Cooler,  Torta,  3d  ed.  151;  Williama  v, 
Dickenson,  28  Fla.  HO,  9  .So.  847;  PettinKill 
V.  Rideout,  6  N.  H.  454,  25  Am.  Dec.  473; 
Blassingame  v.  Glaves,  6  B.  Mon.  38;  Boe- 
ton  t  W.  H.  Corp.  v.  Dana,  1  Grav,  83; 
Howk  V.  Uinnick,  19  Ohio  St.  402,  2  Am. 
Rep.  413;  Xcwell  v.  Cowan,  30  .Miaa.  492; 
Newton  v.  Porter,  5  Lana.  416,  69  N.  V.  133, 
25  Am.  Rep.  152:  Lightfoot  v.  Davis,  198 
N.  Y.  261,  29  L.R.A.(N.S,»  119,  139  Am.  St 
Rep.  317.  91  N.  E.  582,  19  Ann.  Cas.  747; 
.laffe  V.  Weld,  135  App.  Div.  110,  139  N.  Y. 
Supp.  1101;  Bishop  v.  Howe,  117  N.  Y.  Supp. 
996;  Ameriean  Sugar  Ref.  Co.  v.  Fancher, 
145  X.  Y.  552,  27  J..R.A.  757,  40  N.  E.  206; 

been  stolen  and  sold,  and  a  part  of  the 
proceeds  of  the  sale  invented  in  other  cattle, 
and  a  trust  waa  declared  in  tlie  cattle  thus 
purchased,  in  favor  of  the  owner  of  the 
cattle  stolen. 

In  -Tftna  Indemnity  Co.  v.  Malone,  89 
Neb.  260,  131  N.  VV.  200,  a  constructive 
trust  was  declared  in  money  which  bad  been 
stolen  from  a  bank  and  which  was  in  the 
custody  of  police  oflicerB  who  had  taken  it 
from  the  thief,  the  court  stating  that  con- 
fidential relations  arc  not  eaeential  to  the 
jurisdiction  of  a  court  of  equity  to  declare 
and  enforce  a  trust  with  res))ect  to  stolen 
property. 

See  Newton  v.  Porter.  69  N.  Y.  133,  25 
Am.  Rep.  152,  and  Uglitfoot  v.  Davie,  198 
N,  Y.  261.  29  1,.R.A.(N.S.)  119,  J39  Am, 
St.  Rep.  817.  91  N.  E.  582,  19  Ann.  Cas. 
747,  set  out  in  the  opinion  in  Pioseeb  Mis. 

Co.  V.  TiBEBG. 

See  also  National  Mahaiwe  Bank  v. 
Barrv,  supra. 

But  in  Doyle  v.  Murphy,  22  HI.  502,  74 
Am.  Dec.  165,  the  owner  of  certain  deben- 
ture* locked  them  in  an  iron  safe,  and  kept 
the  keys  in  her  possession,  and  left  the  safe 
with  the  one  who  was  sought  to  be  held  as 
trustee.  The  one  thus  having  poaaesaion, 
by  means  of  false  keys,  opened  the  safe  and 
alHitracted  the  debentures  and  placed  in 
their  stead  false  and  forged  debentures  for 
a  similar  amount.  In  holding  that  this 
created  no  trust  relation,  it  is  stated  by 
the  court  that  "this  evidence,  it  it  is  to  tie 
credited,  shows  the  want  of  all  confidence 
and  trust  in  .  .  .  [the  alleged  trustee], 
as  the  safe  containing  these  choses  in  ac- 
tion was -locked  against  him.  and  the  keys 
retained  from  him.  The  debentures  were 
not  placed  in  his  pos8eB<«ion  as  such,  but 
tlicy  were  locked  against  him.  She  gave 
liim  no  power  over  them,  but  manifestly  in- 
L.R.A.im.lB. 


Holmes  v.  Gilinan,  138  N.  Y.  369,  20  L.R.A. 
566,  34  Am.  St.  Rep.  463,  34  N.  E.  205; 
BoBworth  V.  Allen,  168  N.  Y.  157,  85  L.R.A. 
751,  85  Am.  St.  Rep.  667,  61  N.  E.  163; 
Nebraska  Nat.  Bank  v.  Johnson,  51  Neb. 
546,  7t  N.  W.  205;  National  Mahaiwe  Bank 
V.  Barry,  125  Mass.  20. 

Messrs.  O.  L.  Willett,  Frank  Oleson. 
George  B.  Grlicsb)-,  and  Berkeley  B. 
Blake,  for  appellee  Tyberg: 

Property  in  ruatodia  Icgia  is  not  subject 
to  legal  prm'psa. 

34  Cyc.  1367;  Wilde  v.  Rawlea.  13  Colo. 
583,  22  Pac.  897 ;  Cooley  v.  Davis.  34  Iowa, 
128;  Katr  v.  Stahl,  75  Kan.  387,  89  Pac. 
609:  Covcll  v.  Heyman,  111  U.  S.  176,  28 
L.  ed.  390,  4  Sup.  Ct.  Rep.  355. 

No  trust  could  arise. 

Perry,  Tr,  g  128,  p.  197;  Paacong  Bank  v. 
Hunt,  3  Edw.  Ch.  583;  Dovle  v.  Murphy, 
22  111.  502,  74  Am.  Dec.  165 ;  1  Morse,  Banks 
&  Bkg.  g  173. 

Without  title  or  posBession  there  could 
be  no  trust. 

.■59   Cyc.   169:   Walker  t.   Bruce,  44  Colo. 

tended  that  he  should  have  none.  And  if 
he  ever  acquired  the  possession  oF  them  it 
was  by  larceny,  or  at  the  least  by  a  tres- 
pass, when  he  committed  a  forgery.  And 
tlie  acquiaition  of  property  by  either  larceny 
or  trespass,  it  is  believed,  has  never  been 
held  to  create  the  relation  of  trustee  and 
cestui  que  trmt." 

In  Hawthorne  v.  Brown,  3  Sneed,  402,  a 
declaration  of  trust  in  personal  property 
which  had  been  purchased  with  trust  funds 
by  one  who  stood  in  no  fiduciary  relation 
to  the  beneficiary,  but  who  had  wrongfully 
obtained  a  portion  of  the  trust  funds,  waa 
refused,  the  court  stating  that  the  hare 
statement  of  tha  case  excludes  the  idea  of 
any  truat.  The  action  here,  however,  waa 
one  in  trover  against  an  officer  who  had 
levied  upon  the  property  in  question  under 
an  execution  against  the  person  thus  pur. 
chasing  it. 

It  is  stated  in  Ensley  v.  Balentine,  4 
Humph.  233,  that  it  may  well  be  ques- 
tioned whether  if  the  father  or  other  person 
take  into  hi  a  possess  ion  the  property  of 
another  acting  under  a  claim  of  right  in 
himself,  and  sell  such  property,  in  vesting 
the  proceeds  in  land,  a  trust  would  result 
in  favor  of  the  true  owner  of  the  property 

The  right  of  a  partner  to  have  a  trust 
declared  in  certain  insurance  policies  on 
the  life  of  a  deceased  partner,  the  premiums 
for  which  had  been  paid  out  of  the  firm 
funds,  was  sustained  in  Holmes  v.  Gilraan. 
138  N.  Y.  389,  20  L.R.A.  566,  34  Am.  St. 
Rep.  463.  34  N.  E.  205,  on  the  distinct 
theory  that  the  partner  occupied  a  fiduciary 
position  with  regard  to  his  copartner  and 
the  funds  of  the  firm,  and  the  right  to 
follow  the  funds  sprang  from  this  Aduciftry 
nature  of  the  partner's  position. 

W.  A.  E. 


ooglc 


-144 


UNITED  STATES  CIRCUIT  COURT  OF  APPBAL8. 


109,  97  Pao.  250;  BcH-chert  v.  Borchcrt,  132 
VViB.  603,  113  N.  W.  35;  Christ)'  v.  Sill,  95 
Pa.  380;  Smith  v.  Dee  Moines  Nat.  Bank, 
107  Iowa,  820,  78  N,  W.  238;  Moore  v. 
Crump,  84  Miag.  812,  37  So.  lOB;  Fetter, 
Eq,  198;  People  v,  Houghtaling,  7  Cal.  348; 
Newton  V.  Porter,  69  N.  Y.  133.  25  Am. 
Rep.  152;  SiUburj  v.  MeCoon,  3  N.  V.  379, 
53  Am.  Dm.  307;  Baasett  v.  Spofford,  45 
N.  Y,  387,  6  Am.  Rep.  101 ;  1  Perrj,  Tr.  520. 
In  A  civil  action  over  the  aainu  property 
which  the  defendant  was  convicted  of  ateal- 


,   the   preaumptio: 


I   the  criminal  f 

2  Greenl.  Et.  g  408;  Thurtell  v.  Beau- 
mont, 1  Bing.  339,  8  J.  B.  Moore,  612,  2 
L.  J.  C.  P.  4.  25  Revised  Rep.  644;  Taylor, 
Ev.  87;  Bishop,  Marr.  4  Div.  §  844;  Thayer 
V.  Boyle,  30  Me.  475;  Butman  v.  Hobba,  35 
Mc.  228;  McConnel  v.  Delaware  Mat.  Safety 
Ins.  Co.  18  III.  229;  Pryee  v.  Security  Ins. 
Co.  29  Wis,  270;  Freeman  v.  Freeman,  31 
Wis.  235;  White  v.  Comstock,  6  Vt.  405; 
Brooks  V.  ClaycB,  10  Vt.  37 ;  Riker  v.  Hoop- 
er, 35  Vt.  457,  82  Am.  Dec.  046. 
.  The  bill  sbou'a  do  eijuity. 

Hurd  V.  Atchiaon,  T.  k  S.  F.  R.  Co.  73 
Kan.  S3,  64  Pac.  553. 

An  equity  court  will  not  take  juriadie- 
tion  merely  because  of  inaotvency,  and  a 
bill  in  equity  that  states  no  other  grounds 
for  equitabit!  interfereni^e  is  demurrable. 

Pcnaat-ola  t  G.  R.  Co.  v,  Spratt,  12  Fla, 
26,  91  Am.  Dee.  747;  Hailman  v.  Union 
Canal  Co.  37  Pa.  100;  Mechanics'  Foundry 
V.  Ryall,  76  Cal.  601,  17  Pac.  703;  Center- 
villa  k  A.  Tump.  Co.  v,  BameU,  2  Ind. 
636:  Moore  v.  Halliday,  43  Or.  243,  99  Am. 
St.  Rep.  724,  72  Pac.  801 ;  Dills  v.  Doebler, 
62  Conn.  368,  20  L.R.A.  432,  36  Am.  St. 
Rep.  34.5,  26  Atl.  398;  Brown  v.  Birming- 
ham, 140  Ala.  -500,  37  So.  173;  Reyes  v. 
Middleton,  36  Fla.  99,  29  I.,B.A.  66,  51 
Am.  St.  Rep.  17,  17  So.  937;  22  Cyc.  839: 
Strang  v.  Richmond,  P.  A  C.  R.  Co.  93  Fed. 
71;  Godwin  v.  Phifer,  51  Fla.  441,  41  So 
597;  Morgan  v.  Palmer,  48  N.  H.  336. 

Appellant  has  an  adequat*  remedy  at  law. 

Sultan  of  the  Ottoman  Empire  v.  Provi- 
dence Tool  Co.  21  Blatchf.  437,  23  Fed.  572; 
Dumont  v.  Fry,  12  Fed.  2] ;  Edclman  v. 
Latshaw,  150  Pa.  844,  28  Atl.  475;  Buzard 
V.  Houston,  119  U.  S.  347,  30  L,  ed,  451, 
7  Sup,  Ct.  Rep.  248;  Sawyer  v.  Atchiaon, 
T.  4  S.  F.  R.  Co.  83  C.  C.  A.  602,  129  Fed. 
100;  Fletcher  v.  Root,  240  III.  429,  88  N. 
E,  987:  Lawrence  *.  Times  Printing  Co.  90 
Fed.  24:  Paine  v.  Doughty,  251  111.  3B6, 
96  N.  E.  212;  Deepwater  E.  Co.  t.  Motter, 
60  W.  Va.  55,  118  Am.  St.  Rep.  873,  63  S. 
E.  706. 

The  title  to  this  fund  is  involved  and  can- 
not be  tried  in  this  action. 

22  Cyc.  821;  Kistler  v,  Wpaver,  135  N. 
I,.R.A.1915B. 


C.  388,  47  S.  E.  478;  Baxter  v.  BaxUr,  77 
N.  C,  118;  Young  v.  Young,  9  B.  Mon.  66; 
Power  V.  Alger,  13  Abb.  Pr.  284;  Cumber- 
land River  Lumber  Co.  v.  Allen.  6  Ky.  L. 
Rep,  741 ;  Tacoma  H.  &  Power  Co.  v.  Pa- 
cific Traction  Co.  156  Fed.  259;  Erhardt  v. 
Boaro,  113  U.  S,  537,  28  L.  ed.  1118,  5  Sup. 
Ct.  Rep.  565,  15  Mor.  Min.  Rep,  477;  Lanier 
V.  Alison,  31  Fed.  100;  Simmons  v.  Dav, 
151  Mioh.  1,  114  N.  W.  853;  Hamilton  v. 
Brent  Lumber  Go.  127  Ala.  78,  28  So.  698; 
Vaughn  v.  Yawn,  103  Ga.  557,  20  S.  E. 
759;  Toledo,  St.  L.  k  N.  0,  R.  Co.  v.  St. 
Louis  4  O.  River  R.  Co.  208  111.  623,  70 
N.  E.  715;  Munyos  v.  Filmore,  4  Ind.  Terr. 
810,  70  S.  W.  257 ;  Stone  v.  Snell.  4  Neb. 
(Unof.)  430,  94  N.  \V.  525;  Sorth  Shor- 
R.  Co.  V.  Pennsylvania.  193  Pa.  641,  44 
Atl.  1083;  Watson  v,  Ferrell,  34  W.  Va. 
400,  12  S.  E.  724;  LowDsdale  v.  Gray's  Har- 
bor Boom  Co.  117  Fed.  983:  Todd  v.  Staata, 
60  N.  J.  %  .507,  46  Atl.  645;  Hume  v. 
Burns,  50  Or.  124,  90  Pac.  1009;  Allott  v. 
American  Strawboard  Co.  237  III.  55,  80 
N,  E.  685 ;  Eastern  Oregon  Land  Co.  v.  Wil- 
low River  Land  &  Irrig.  Co.  187  Fed.  i66; 
Imperial  Realty  Co.  v.  West  Jersey  &  Sea- 
shore R.  Co.  70  N.  J.  Eq.  168,  81  Atl.  837 ; 
St.  Louis,  K,  C.  *  C.  R,  Co.  t.  Dewees.  23 
Fed.  691- 

The  property  having  been  taken  from 
Tyberg's  person  in  connection  with  his  ar- 
reat  on  a  criminal  charge,  it  cannot  be  sub- 
jected to  any  procesH,  either  legal  or  equi- 
table, until  it  has  lirst  been  returned  to 
Tyberg,  or  until  he  has  been  convicted  of 
stealing  that  identical  property. 

Welch  V.  Gleason,  28  S.  C.  247,  5  S,  E. 
599;  Ilolker  v.  Hennessey,  141  Mo.  527.  39 
L.E.A.  16.5.  04  Am.  St.  Rep.  524,  42  S.  W, 
1000;  B.  F.  Sturtevant  Co.  v.  Bohn  Sash 
&  Door  Co.  57  Xeb.  871.  78  K.  W.  265; 
Hill  V.  Hatch,  99  Tenn.  39,  03  Am.  St.  Rep. 
822,  41  S.  W.  349:  Dale  v.  Brumbly,  98 
Md.  488,  64  L.R.A.  112,  50  Atl.  807;  Baker 
V.  Peterson.  57  Xeb.  375,  77  S.  W.  774: 
Allen  v.  Gerard.  21  R.  1.  487,  49  L.R.A.  351, 
79  Am.  St.  Rep.  810,  44  Atl.  592;  United 
States  V.  Parker,  108  Fed.  137 ;  Cowart  v. 
W.  E.  Caldwell  Co.  134  Ga,  544.  30  L.R.A. 
(N.S.)  720.  68  S,  E.  ,500;  Priestly  v.  Hil- 
liard,  109  C.  C.  A.  032,  187  Fed.  7'84!  Mor- 
ris v.  Penniman,  14  Gray,  220,  74  Am.  Dec. 
675;  Robinson  v.  Howard,  7  Gush.  257; 
Commercial  Exeli.  Bank  v.  McLeod,  6.5 
Iowa,  865,  54  Am.  Rep.  36,  19  N.  W.  329. 
22  N.  VV.  919 ;  Richardson  v.  Anderson,  4 
Tex.  App,  Civ.  Cas.  (Willson)  493,  18  S. 
".  196. 

Ross,  Circuit  Judge,  delivered  the  opin- 
n  of  the  court: 

This  is  an  appeal  from  the  judgment  of 
the  court  below  dismissing  the  suit  brought 
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therein  by  the  Hp^llunt  for  the  eatablisli- 
meDt  and  enforcement  of  a  eona  true  live 
tmat  in  respect  to  eertaiu  monejr  in  the 
hands  of  the  clerk  of  the  court,  and  for  an 
injunction  peiidcnlt  lite  as  well  a«  fliial,  and 
from  a  final  ordev  dcuying  an  injunction 
and  disrharging  the  temporary  reetraiuing 
order  that  had  been  issued.  The  court, 
liowever,  did  enter  an  order  directing  that 
the  property  in  controversy  remain  in  the 
hands  of  the  elerl;  of  the  court  until  its 
further  order,  upon  the  execution  on  the 
part  of  the  plaintiff  of  a  supersedeas  bond 
in  an  amount  fixed  by  the  court. 

The  judgment  was  entered  upon  the  re- 
fusal of  the  plaintiff  in  the  auit  to  further 
amend  its  complaint  after  the  sustaining  of 
a  general  demurrer  thereto  Sled  by  the  de- 
fendant Tyberg,  the  appellee  here. 

The  amended  complaint,  after  setting  out 
tile  corporate  ca|iacity  of  the  plaintiff  and 
the  olUcial  position  of  the  defendant  Sund- 
back.  alleged  in  substance  that  the  defend- 
ant Tyberg.  alias  Edwin  Johansun,  wae, 
during  the  month  of  July,  1910,  in  the  em 
ploy  of  the  plaintiff  company  as  foreman  of 
'the  night  shift  in  mining  certain  epecified 
property  of  the  plaintiff  company,  situated 
in  the  Ca|>e  ^lOme  mining  distriet.  Alaska, 
upon  which  property  were  certain  sluice 
boxes  with  gold  dust,  nuggets,  and  amal- 
gam therein,  all  of  which  was  the  property 
of  the  plaintiff  company ;  that,  as  aueh  fore- 
man and  employee  of  the  plaintiff,  Tyberg 
had  the  care  and  custody  of  the  said  sluice 
1)D\es,  gold  dust,  nuggets,  and  amaigam; 
and  that  it  was  then  and  there  liis  duty  to 
protect  and  safeguard  the  same,  ajid  not 
to  remove  from  the  sluice  boxes,  or  permit  to 
Ih>  removed  therefrom,  the  said  gold  dust, 
nuggets,  or  amalgam.  notwithstanding 
which  lie  did,  on  or  about  the  day  men- 
tioned, wvoLigfully  and  unlawfully,  and 
without  the  leave  or  consent  of  the  plain- 
tiff company,  take  and  carry  away  from  the 
said  sluice  boxes  the  said  gold  dust,  nug- 
peta,  and  amalgam,  to  the  value  of  more 
than  $15,0011,  and  concealed  the  same  from 
the  plaintiff,  and  converted  the  same  to  his 
otvn  use:  that  thereafter,  and  in  the  month 
of  September.  lillO,  the  said  Tyberg,  after 
having  retorted  the  amalgam,  proceeded  to 
the  city  of  Seattle,  in  the  state  of  Wash- 
ington, and  there  sold  to  the  United  .States 
assay  oflicer  in  that  city  the  said  gold  dust, 
nuggets,  and  amalgam  so  retorted,  receiv- 
ing therefor  a  certificate  representing  its 
value  in  the  sum  of  {14.345.02;  that  there- 
after, and  in  the  same  month,  the  said  Ty- 
berg presented  the  said  certificate  to  the 
Union  Savings  &  Trnst  Company  for  pay- 
ment, and  received  in  payment  thereof 
*5,346.02  in  cash  and  a  draft  drawn  by  the 
said  Union  Ravings  t  Trust  Company  on 
L,B.A.1915B, 


the  Kinit  National  Bank  of  Portland,  Ore- 
gon, in  the  sum  of  $9,000,  payable  to  his  said 
alias,  Edwin  Johanson,  or  order;  that  there- 
after, and  in  the  same  month  of  September, 
the  said  Tyberg  was  arrested  by  a  deputy 
United  States  marshal  in  the  city  of  Seat- 
tle, charged  with  the  larceny  of  the  said 
gold  dust,  nuggeta,  and  amalgam,  and  that 
the  said  ?.'i,34-i.02  in  money  and  the  said 
draft,  the  proceeds  of  the  gold  dust,  nug- 
gets, and  amalgam,  were  found  by  the  mar- 
shal in  the  poasesaion  of  the  defendant  Ty- 
berg, and  were  by  the  marshal  seized  aa 
the  proceeds  of  the  said  stolen  property, 
and  as  such  proceeds  were  transmitted  aJid 
delivered  to  the  defendant  Sundback  as 
clerk  of  the  said  court;  that  thereafter  the 
said  clerk  caused  the  said  draft  so  received 
by  him  to  be  cashed,  and  received  in  pay^ 
ment  thereof  the  sum  of  £0,000,  its  face 
value,  and  has  ever  since  had  in  his  posses- 
sion, as  sticli  clerk,  the  said  proceeds,  in  the 
aggregate  sum  of  ^14, 346,02,  "and  has  held 
the  same  for  and  on  account  of  the  case  of 
the  United  States  againet  said  Johan  Tyberg 
now  adjudicated  in  said  court,  and  should 
now  hold  the  same  on  account  of  this  ac- 
tion;" that  the  said  defendant  Tyberg  is 
insolvent,  and  is  not  now  an  inhabitant  of 
the  district  of  Alaska,  and  that  the  defend- 
ant Sundback  neither  has  nor  claims  any 
interest  in  the  said  proceeds,  except  as  a 
mere  depositary  thereof  for  the  use  and 
benefit  of  the  true  owner,  and  holds  the 
same  subject  to  the  orders  and  directions 
of  the  said  court,  and  not  otherwise;  that 
the  defendant  Tyberg  has  by  motion  re- 
quested  the  said  court  to  return  to  htm  the 
money  so  in  the  hands  of  the  said  clerk,  and 
unless  restrained  from  so  doing  he  will  de- 
mand and  claim  the  said  proceeds  from  the 
said  clerk;  that  by  reason  of  the  preraisea 
there  is  due  and  owing  from  the  said  de- 
fendant Tyberg  to  the  plaintiff  the  said 
sum  of  914,345.03,  for  which  he  should  he 
nutde  to  account,  and  that  a  constructive 
trust  has  attached  thereto  in  favor  of  the 
plaintiff,  and  that  a  lien  thereon  to  the  ex- 
tent stated  should  be  declared  in  favor  of 
the  plaintiff,  and  a  decree  in  its  favor  there- 
for entered.  The  prayer  is  for  such  decree, 
injunctive  and  general  relief,  and  for  costs. 
It  is  contended  on  behalf  of  the  appellee 
that  the  appeal  should  have  been  taken  to 
the  Supreme  Court  by  virtue  of  those  pro- 
visions of  the  "Compiled  Laws  of  the  Ter- 
ritory  of   Alaska"    which   provides   as   fol- 

"Section  1336.  Appeals  and  writs  of  er- 
ror may  be  taken  and  prosecuted  from  final 
judgments  and  decrees  of  the  district  court 
for  the  district  of  Alaska,  or  for  any  divi- 
sion thereof,  direct  to  the  Supreme  Court 
of  the  United  States,  in  the  following  cases: 
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.  .  .  In  all  caxee  which  involve  the  con- 
Btructian  or  application  of  the  Constitution 
of  the  United  States.     .     .     . 

"Section  1337.  In  all  cases  other  tlian 
those  in  which  a  writ  of  error  or  apptal 
will  lie  dir«;t  to  the  Supreme  Court  of  the 
United  States,  as  provided  in  %  1336,  .  .  . 
writs  of  error  and  appeals  shall  lie  from 
the  district  court  for  Alaska  or  from  any 
division  thereof,  to  the  circuit  court  of  ap- 
peals for  the  ninth  circuit.     ■     •     •" 

It  is  Eullicient  to  say  concerning  that  con- 
tention that  ttie  proper  disposition  of  the 
case  in  no  way  involves  the  construction  or 
application  of  anj  provision  of  the  Con- 
stitution of  the  United  States. 

It  is  further  insisted  on  the  part  of  the 
appellee  that  tlie  defendant  Tyberg  sustained 
nu  trust  relation  tu  the  plaintill  company, 
and  for  that  reason  that  the  case  was  not 
within  the  jurisdiction  of  a  court  of  equity. 

In  the  ease  of  .^tna  Indemnity  Co.  v. 
Malone,  81)  Neb.  280,  131  N.  \V.  200,  it  was 
held  that,  in  a  suit  to  declare  and  enforce 
a  constructive  trust  with  respect  to  stolen 
property,  fiduciary  relatione  between  the 
parties  are  not  essential  to  the  jurisdiction 
of  a  court  of  equity,  but  that  such  a  court 
may  enjoin  a  police  officer  from  transfer- 
ring money  taken  by  him  from  burglars  who 
procured  it  by  robbing  a  bank,  and  may 
restore  it  to  the  owner  thereof;  the  court 
saying,  among  other  things:  "The  Hrst 
proposition  argued  by  defendants  relates 
to  tlie  nature  of  the  case.  It  is  a  sitit  in 
equity  or  an  action  at  law!  It  was  heard 
below  without  a  jury,  over  the  objection  of 
defendants,  and  this  is  urged  as  error.  I'he 
main  purpose  of  the  litigation,  na  shown 
by  the  petition,  was  to  trace  the  stolen 
fund  through  the  burglars  into  the  bands 
of  the  police  olltcers.  and  restore  it  to  the 
owner.  It  is  alleged  that  the  burglars  arc 
insolvent.  Tlie  recovery  of  a  judgment 
against  tbem  was  consequently  a  secondary 
matter.  They  had  In  their  possession  only 
a  portion  of  the  amount  stolen,  when 
searched,  and  as  to  that  plaintiff  was  seek- 
ing redress  hy  enjoining  the  policemen  from 
transferring  it  to  others  and  by  establiah- 
ing  a  constructive  trust.  In  the  petition 
there  was  no  attempt  to  describe  the  par- 
ticular denominations  of  money  taken  from 
the  bank  or  found  in  the  hands  of  the  bur- 
glars or  the  police  officers.  There  had  been 
opportunity  to  change  the  currency  into 
different  items.  Defendants  were  no  less 
acountabic  because  their  possession ,  grew 
out  of  a  felony.  Confidential  relations  are 
not  essential  to  the  jurisdiction  of  a  court 
of  equity  to  declare  and  enforce  a  trust 
with  respect  to  stolen  property.  It  may 
be  traced  through  the  thief  into  a  different 
form  of  property  and  restored  to  the  beno- 
T-.R-A-iniSR. 


ficial  owner.  In  contriving  means  to  cheat 
an  owner  out  of  his  property,  a  thief  should 
not  be  permitted  to  outstrip  the  courts  in 
discovering  a  remedy  to  restore  it  when 
found.  Nebraska  Xat.  Bank  v.  Johnson,  61 
Neb.  546,  71  N.  W.  i94;  Newton  v.  PorUr, 
5  I-aua.  416." 

In  tlie  case  of  Newton  v.  Porter,  89  N. 
Y.  133,  25  Am.  Rep.  152,  the  court  of  ap- 
peals of  that  state  held  that  the  owner  of 
negotiable  securities  stolen  and  afterwards 
sold  by  the  thief  may  follow  and  claim  the 
proceeds  in  the  hands  of  the  felonious  taker, 
or  of  liis  assignee  with  notice;  snd  that  the 
right  continues  and  attaches  to  atiy  securi- 
ties or  property  in  which  the  proceeds  are 
invested,  BO  long  as  they  can  be  traced  and 
identified,  and  the  rights  of  a  bona  fide  pur- 
chaser do  not  interveue.  The  court,  after 
referring  to  the  well-settled  equitable  doc- 
trine that  when  a  person  standing  in  a 
fiduciary  relation,  misapplies  or  converts  a 
trust  fund  into  another  species  of  property, 
the  beneficiary  will  be  entitled  to  the  prop- 
erty thus  acquired,  said:  "It  is  insisted 
by  tlie  counsel  for  tlie  defendants  that  the 
doctrine  which  subjects  property  acquired 
by  the  fraudulent  misuse  of  trust  moneys  by 
a  trustee  to  the  influence  o(  the  trust,  and 
converts  it  into  trust  property  and  the 
wrongdoer  into  a  trustee  at  the  election  of 
the  beneficiary,  bas  no  application  to  a  case 
where  money  or  projierty  acquired  by  felony 
has  been  converted  into  other  property. 
There  is,  it  is  said,  in  sucti  cases,  no  trust 
relation  between  the  owner  of  the  stolm 
property  and  the  thief,  and  the  law  will 
not  imply  one  for  the  purpose  of  subjecting 
the  avails  of  the  stolen  property  to  the 
claim  of  the  owner.  It  would  seem  to  he 
an  anomaly  in  the  law,  it  tlie  owner  who 
bas  been  deprived  of  his  property  by  * 
larceny  should  be  less  favorably  situated  in 
a  court  of  equity,  in  respect  to  his  remedy 
to  recover  it,  or  the  property  into  which  it 
had  been  converted,  than  one  who,  by  an 
abuse  of  trust,  has  been  injured  by  the 
wrongful  act  of  a  trustee  to  whom  the  pos- 
session of  trust  property  has  been  confided. 
The  law  in  such  a  ease  will  raise  a  trust  in 
invitum  out  of  the  transaction,  for  the  very 
purpose  of  subjecting  the  substituted  prop- 
erty to  the  purposes  of  indemnity  and 
recompense.  'One  of  the  most  common 
cases,'  remarks  Judge  Story,  'in  which  a 
court  of  equity  acts  upon  the  ground  of 
Implied  trusts  in  tni'ifum,  is  when  a  party 
receives  money  which  he  cannot  conscien- 
tiously withhold  from  another  party."  2 
Story,  Kq.  .Jur.  §  12r>o.  And  he  states  it 
to  be  a  general  principle  that  'whenever 
the  property  of  a  party  has  been  wrongfully 
misapplied,  or  a  trust  fimd  has  been  wrong- 
fully converted  into  another  species  of  prop- 
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er^,  if  its  identity  can  be  traced,  it  will 
be  held  in  itB  new  torwa  liable  to  the  rights 
of  the  original  owner,  or  the  cestui  que 
tnut.'  g  1253.  See  also  Hill,  Trustees, 
222.  We  are  of  opinion  that  the  absei 
of  the  coDventioaal  relation  of  trustee  and 
c««tui  9U«  friMt  between  the  plaintiff  and 
the  Wamera  is  no  obatacle  to  giving  the 
plaintiff  the  benefit  of  the  notes  and  it 
^ge,  or  the  proceetis  in  part  of  the  stolen 
bonds.  See  Sauk  of  America  t.  Pollock, 
4  Edw.  Ch.  215." 

In  the  caae  of  Lightfoot  v.  Davis,  198  N. 
Y.  EBl.  29  L.R.A.(N.S.)  llfl,  139  Am.  St. 
Rep.  817,  91  N.  E.  582,  19  Ann.  Csa.  747, 
Uie  same  court  held  that  the  owner  of 
bonds  which  were  stolen  could  maintain  an 
action  in  equity  commenced  upon  the  die- 
covery  of  the  identity  of  the  thief.  B(>ainat 
his  estate  for  the  amount  of  the  bonds  and 
interest  thereon  from  the  time  of  the  theft, 
raying,  among  other  things,  that  "the 
method  by  which  equity  proceeds  in  all 
these  cases  is  to  turn  tlie  wrongdoer  into  a 
truatce." 

In  3  Pomeroy's  Equity  Jurisprudence, 
g  1051,  it  is  aaid:  "A  conatmctive  trust 
arisea  whenever  another's  property  has  been 
wrongfully  appropriated  and  converted  into 
a  different  form.  If  one  peraon  having 
money  or  any  kind  of  property  belonging 
to  another  in  hia  handa  wrongfully  uses 
it  for  the  purchase  of  lands,  taking  the  title 
in  his  own  name;  or  if  a  trustee  or  other 
fiduciary  poraon  wrongfully  oonverta  the 
trust  fund  into  a  different  species  of  prop- 
erty, taking  to  himself  the  title;  or  if  an 
agent  or  bailee  wrongfully  dispoaes  of  hia 
principal's  aecuritiea,  and  with  the  proceeds 
purchases  other  securities  in  his  own  name, 
— in  these  and  all  similar  cases  equity  im- 
presaes  a  constructive  trust  upon  the  new 
form  or  species  of  property,  not  only  while 
it  is  in  the  hands  of  the  original  wrongdoer, 
but  as  long  as  it  can  be  followed  and  identi- 
fied in  whoaeaoever  hands  it  may  come,  ex- 
i-ept  into  those  of  a  bona  fide  purchaser  for 
value  and  without  notice,  and  the  court 
will  enforce  the  constructive  trust  tor  the 
boieflt  of  the  beneficial  owner  or  original 
cestui  que  trust  who  has  thus  been  defraud- 
ed. .  .  .  Whenever  one  person  has  wrong- 
fully taken  the  property  of  another,  and 
converted  it  into  a  new  form  or  transferred 
it,  the  trust  arises  and  follows  the  property 
or  its  proceeds." 

And  further,  in  S  1033,  it  is  said:  "In 
general,  whenever  the  legal  title  to  prop- 
erty, real  or  per.'ional,  has  been  obtained 
through  actual  fraud,  misrepresentations, 
concealments,  or  through  undue  influence, 
dnress,  taking  advantage  of  one's  wcaknesa 
or  necessities,  or  through  any  other  similar 
means  or  under  any  other  similar  circum- 
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stances  which  render  it  unconscientiouB  for 
the  holder  of  the  legal  title  to  retain  and 
enjoy  the  beneficial  interest,  equity  im- 
presses a  constructive  trust  on  the  prop- 
erty thus  acquired  in  favor  of  the  one  who 
is  truly  and  equitably  entitled  to  the  same, 
although  he  may  never  perhaps  have  had 
any  legal  estate  therein;  and  a  court  of 
equity  has  jurisdiction  to  reach  the  prop- 
erty either  in  the  hands  of  the  original 
wrongdoer,  or  in  the  hands  of  any  subse- 
quent holder,  until  a  purchaser  of  it  in 
good  faith  and  without  notice  requires  a 
higher  right,  and  takes  the  property  relieved 
from  the  trust.  The  forms  and  varieties 
of  these  truats,  which  are  termed  ex  maJe- 
lido  or  ea  delicfo,  are  practically  without 
limit.  The  principle  is  applied  wherever  it 
is  necesaary  for  the  obtaining  of  complete 
justice,  although  the  law  may  alao  give  the 
remedy  of  damages  against  the  wrongdoer." 

Under  the  averments  of  the  amended  bill 
in  the  present  case,  however,  we  think  1^- 
berg  did  auatajn  a  trust  relation  to  the 
plaintiff  company.  To  his  care  and  custody 
the  company  committed  ita  aluice  boxes 
containing  its  gold  dust,  nuggets,  and  amal- 
gram,  all  of  which  Tyberg,  aa  foreman  of 
the  night  shift,  undertook  to  safeguard  and 
protect.  Instead  of  observing  and  executing 
that  trust,  he  became  himself  the  thief  of 
the  trust  property.  There  is  no  magic  in 
the  mere  name  of  a  thing  or  act;  but  we 
find  in  the  Century  Dictionary  this  defini- 
tion of  the  word  "truatee:"  "A  person  to 
whom  property  or  funda  have  been  com- 
mitted in  the  belief  and  trust  that  he  will 
hold  and  apply  the  same  for  the  benefit  of 
those  who  are  entitled,  according  to  an  ex- 
pressed intention  either  by  the  parties  them- 
selies,  or  by  the  deed,  will,  settlement,  or 
arrangement  of  another;  also,  by  e^^tension. 
a  peraon  held  sccountable  as  if  he  were 
exprcsaly  a  trustee  in  law," 

The  foreman  of  a  gang  of  men  is  certainly 
properly  accountable  for  that  which  was 
committed  to  hia  care  and  custody,  and 
which  the  duty  he  undertook  required  him 
to  aafeguard  and  protect.  The  facts  averred 
distinctly  show  not  only  that  the  trust  prop- 
erty could  be  followed,  but  that  It  actually 
was  followed  and  its  proceeds  found,  in 
cash  and  in  a  draft,  on  the  person  of  the 
foreman,  and  that  it  subsequently  passed 
into  the  custody  of  the  law,  where  the  draft 
also  was  converted  into  money,  and  where 
the  whole  of  the  proceeds  of  the  trust  prop- 
erty still  remain.  Surely  there  ought  to  be 
no  rule  of  equity  why,  if  the  facts  be  as 
alleged  and  as  are  to  be  here  taken  as  true, 
a  court  of  equity  should  not  restore  such 
proceeds  to  the  rightful  owner. 

In  the  case  of  Nebraska  Nat.  Bank  v, 
Johnson,   51    Neb.   548,  71    N,   W,  294,  tha 
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dL-feoilRut  to  the  bill,  which  waa  brought 
by  the  NebrsEka  National  Bank,  had  been 
employed  by  tlie  bank  as  a  jaoitor,  "his 
duties  being,  for  a  fixed  compensation,  to 
sweep  the  bank's  officesj  to  arrange  and 
care  (or  tbe  furniture  therein,  and,  while 
in  the  discharge  o(  hia  said  duties  to  watch 
over,  guard,  and  preserve,  to  the  extent  of 
his  ability,  all  property  of  tlie  bank,  includ- 
ing moneys,  noti's.  and  papers."  While  so 
employed,  he  appropriated  certain  of  the 
bank's  money  and  invested  it  in  certain 
Ti'al  estate,  upon  which  tbe  bank  sought 
by  its  bill  to  impose  a  constructive  trust, 
which  suit  tlic  supreme  court  of  Nebraska 
sustained.  After  disposing  of  a  question 
in  respect  to  the  quantum  of  proof  required 
in  such  a  case,  the  court  proceeded  and  held 
as  follows:  "The  other  questions  discussed 
are:  (1)  Whetlier  the  relation  of  the  par- 
ties toward  each  other  was  a  Hduciary  one. 
in  the  sense  in  which  that  term  is  under- 
stood and  employed  by  courts  of  equity; 
(2)  whether  assuming,  as  claimed,  that 
the  evidence  fails  to  establish  any  such  rela- 
tion of  trust  nnd  confldence,  will  equity 
interfere  (or  the  purpose  of  declaring,  in 
favor  of  the  injured  party,  a  trust  with  re- 
spect to  property  purchased  by  a  thief  with 
tlie  fruits  of  his  larceny  T  The  propositions 
implied  from  the  foregoing  inquiries,  al- 
though separately  treated  by  counsel  for 
defendants,  are  iu  fact  so  nearly  akin  that 
they  may  with  propriety  be  discussed  to- 
gether. It  has  been  held  that  no  trust  re- 
sults in  favor  of  the  owner  with  respect  to 
the  proceeds  of  property  stolen  by  a  mere 
servant,  and  that  the  master  is  in  such 
case  restricted  in  his  remedy  to  an  action 
for  damage,  and  to  a  prosecution  of  the 
thief  in  a  court  of  crimina]  jurisdiction. 
A  review  of  the  cssesi  tending  to  support 
that  view  will  not  be  attempted  in  this 
connection.  It  is  sufTicient  that  the  doc- 
trine therein  asserted  is,  in  our  judgment, 
indefensible  on  authority,  and  opposed  to 
the  enlightened  policy  of  modern  equity 
jurisprudence.  The  doctrine  of  constructive 
trusts,  as  developed  by  courts  of  equity, 
was  intended  primarily  as  a  remedy  for 
fraud  in  cases  where  the  estsblished  rules 
had  proved  wholly  inadequate ;  and  larceny, 
under  the  circumstances  here  disclosed,  is 
none  the  less  a  fraud  upon  the  owner  of  the 
property  stolen  bocauso  committed  by  a 
servant,  instead  of  one  who  is,  in  the  tech- 
nical sense  of  the  term,  a  trustee.  Speak- 
ing on  that  subject,  it  is  said  in  a  recent 
valuable  work:  'The  subject  of  construc- 
tive trusts  is  intimately  connected  with 
that  of  frauds.  Indeed,  the  basis  of  all 
!iueh  trust*  is  fraud,  either  actual  or  pre- 
L.R.A.iei.'iB. 


Gumed.    Rightly  understood,  a  constructive 

trust  is  only  a  mode  by  which  courts  of 
equity  work  out  equity,  and  prevent  or 
circumvent  fraud  and  overreaching.  There 
are  therefore  two  well-defined  classes  of 
constructive  trusts,  corresponding  with  the 
two  classes  of  fraud,  cisr..-  (1)  Those  whidi 
arc  raised  in  cases  of  actual  fraud;  and 
(2)  tiiose  raised  in  cases  of  presumed  or 
constructive  fraud.  Those  of  the  first  claai 
are  commonly  called  trusts  e»  malefieio.'  I 
Beach,  ilod.  Eq.  Jur.  8  226.  And  in  Fetter, 
Eq.  (1395)  1ST,  the  rule  is  thus  formulated; 
'When,  on  the  grounds  of  justiee  and  good 
conscience,  without  reference  to  the  mten- 
tion  of  the  parties,  equity  considers  the 
holder  of  the  legal  estate  to  be  not  entitled 
to  enjoy  the  equitable  or  bencHcial  interest, 
it  treats  him  as  a  trustee.'  See  also  3 
Pom.  Eq.  Jur.  g  1053." 

In  the  case  of  Dorchert  v.  Borchert,  132 
Wis.  593,  113  N.  W.  35,  the  supreme  court 
of  Wisconsin,  speaking  upon  the  subject  of 
constructive  trusts,  saidi  "An  action  lies 
to  establish  a  constructive  trust  and  to  re- 
cover the  subject  thereof  where  the  property 
wrongfully  obtained  in  specie,  or  in  ita 
converted  form,  still  remains  in  the  pos- 
session of  the  wrongdoer.  Three.  In  case 
of  a  constructive  trust,  an  action  lies  in 
equity  for  its  establishment  and  for  an  ac- 
counting even  though  the  property  wrong- 
fully obtained  is  personal,  and,  tn  specie  or 
in  some  new  form  into  which  it  can  be  defi- 
nitely traced,  is  within  the  reach  of  a  plain 
remedy  at  law,  where  it  is  necessary  in 
order  to  obtain  complete  justice  for  equity 
jurisdiction  to  deal  with  the  situation.  3 
Pom.  Eq.  Jur.  3d  ed.  g  1053.  This  court 
quite  recently  held  tliftt  the  better  rule  is 
that  the  cestui  que  trust  may  always  sue 
in  equity  for  an  accounting.  Harrigan  v. 
Gilchrist,  lai  Wis.  127,  252,  99  N.  W.  909. 
He  may  certainly  do  so  where  there  are 
special  circuui stances  which  in  the  judgment 
of  the  court  render  equity  jurisdiction 
competent  to  afford  a  more  efficient  remedy 
than  can  be  obtained  at  law.'' 

Nor  do  we  think  that  the  fact  that  th>- 
amended  bill  shows  that  the  appellee  Ty- 
berg  wa?  charged  with  the  larceny  of  the 
appellsnt  company's  property,  and  that  that 
criminal  eliargc  was  "adjudicated"  in  the 
court  below,  in  any  way  alTecta  the  right 
of  the  company  to  pursue  its  civil  remedy. 

The  case  of  Williams  v.  Dickenson,  28 
Fla,  90.  0  So.  847,  was  a  civil  action  brought 
to  recover  damages  for  the  alleged  burning 
of  a  certain  building  nnd  flvtures,  through 
the  alleged  criminal  act  of  the  defendant 
to  the  action,  and  in  which  civil  action  tbe 
defendant,  among  other  things,  pleaded  in 
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abatement  of  it:  'That  the  cauee  of  action 
set  forth  in  plaintiff'B  declaration  is  a  tort 
which  amounts  to  *,  felonj,  and  the  defend- 
ant haa  tieen  indicted  therefor  in  the  cir- 
cuit court  of  Jackson  countj,  and  said  in- 
dictnient  is  etill  pending  and  no  trial  hae 
been  liad  thereof;  wlierefore  defendant 
prajs  that  eaid  suit  be  abated." 

The  trial  court  having  austai 
plaintiff'a  dcinurrer  to  tiie  plea,  the  ruling 
camo  before  the  supreme  court  of  Florida, 
where  that  court  said:  "I'his  plea  seeks  to 
invoke  the  doctrine  held  in  the  Engliiih 
courts, — that  where  a  private  individual 
lias  been  damaged  in  person  or  property  by 
the  tortious  act  of  another,  which  act 
amounts  to  a  felony,  the  matter  should  be 
disposed  of  '  iwfore  the  proper 
tribunal,  in  order  that  the  justice  of  the 
«ountry  may  be  first  satisfied  in  respect  to 
the  public  offense,  before  the  injured  indivi- 
dual can  seek  civil  redress  for  the  private 
wrong  inflicted  upon  him;  the  redress  of  the 
private  trrong  being  postponed  until  after  the 
public  justice  is  Batislied.  Two  reasons  for 
this  rule  are  aE8if;ned  in  England:  First. 
The  party  injured  is  relied  upon  to  take 
the  place  of  public  prosecutor.  In  some 
cases  he  has  even  been  required  to  employ 
counsel  to  prosecute  on  behalf  of  the  Crown, 
and  his  interest  in  the  accomplishment  of 
public  justice  is  kept  alive  by  poatponini; 
the  redress  of  his  private  grievance.  And, 
second,  in  cases  of  felony,  there  was  a  for- 
feiture to  the  Crown  of  the  felon's  property, 
and  the  private  individual  was  not  allowed 
to  acquire  priority  over  the  Crown  in  satis- 
faction of  his  demands  upon  the  property 
of  the  felon.  But  in  this  country  this 
doctrine  of  the  suspension  of  the  civil 
remedy  in  cases  of  felony  has  been  repudi- 
ated by  the  great  weight  of  the  American 
authorities.  Under  the  system  of  laws  pre- 
vailing in  the  United  States  the  reasous  for 
this  rule  are  entirely  absent.  Here  we  have 
a  public  officer  whose  duty  it  is  to  prosecute 
all  olfenders  against  the  state  without  reli- 
ance upon  the  injured  individual ;  and  here 
we  have  no  forfeiture  of  the  felon's  goods- 
The  civil  and  the  criminal  prosecution  may 
therefore  go  on  pari  passu,  or  the  one  may 
precede  or  succeed  the  other;  or,  if  the 
criminal  prosecution  is  never  commenced 
at  all,  the  failure  to  seek  public  justice  is 
no.  bar  to  the  private  remedy.  Neither  is 
an  acquittal  or  conviction  upon  the  criminal 
charge  any  bar  to  the  civil  action.  Cooiey, 
Torts,  88  et  acq.;  Petiingill  v.  Rideout,  6 
N.  H.  464,  25  Am.  Dec.  473;  Blaesingame 
T.  G  laves,  S  B.  Mon.  38:  Boston  &  W.  R. 
Corp.  v,  Dana,  1  Gray,  83;  Howk  v.  Min- 
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nick,   IS   Ohio   St.   462,   2   Am.   Rep.   413; 

Neweli  v.  Cowan,  30  .Miss.  492.  The  court 
below  properly  sustained  the  demurrer  to 
the    defendant's   plea   in   abatement." 

We  are  further  of  the  opinion  that  the 
law  did  not  afford  the  appellant  a  full, 
plajn,  and  adequate  remedy.  It  is  expressly 
conceded  in  the  brief  of  counsel  for  the 
appellee  Tyberg  that  the  proceeds  of  the 
stolen  property,  being  in  the  custody  of 
the  court,  were  not  subject  to  legal  process; 
they  there  paying:  "The  authorities  are 
unanimous  that  property  in  cuatodia  legia 
is  not  subject  to  legal  process." 

We  think  there  is  nothing  In  tbe  case 
of  United  SUtca  v.  Bitter  Root  Develop- 
ment Co.  200  U.  S.  451.  50  L.  ed.  550,  26 
Sup.  Ct.  Rep,  318,  relied  on  by  the  appellee 
Tyberg.  in  conflict  with  what  we  here  hold. 
There  there  was  no  trust  relation  between 
tbe  government  and  tbe  Bitter  Root  Com- 
pany concerning  any  of  the  timber  wrong- 
fully cut  or  disposed  of,  nor,  as  was  ex- 
pressly stated  by  the  Supreme  Court  in 
that  case,  was  there  any  pretense  ''that 
any  specific  piece  of  property  was  in  tact 
either  the  same  timber  or  the  proceeds  of 
the  timber  wrongfully  cut  and  disposed  of 
by  the  defendants,  or  any  of  them."  But 
in  the  case  just  cited,  as  well  as  in  that  of 
Angle  V.  Chicago,  St.  P.  M.  4  O.  R.  Co. 
l.il  U.  B.  1,  38  L.  ed.  B5,  14  Sup,  Ct.  Rep. 
240,  the  court  referred  with  approval  to 
the  familiar  doctrine  that  a  party  who  ac- 
quires title  to  property  wrongfulli-  may  be 
adjudged  a  trustee  ex  molc/icio  in  respect 
to  that  property. 

Such,  in  our  opinion,  is  clearly  the  posi- 
tion of  the  appellee  Tyberg  under  the  allega- 
of  fact  contained  In  the  amended  com- 
plaint.    And  as  the  proceeds  of  tbe  stolen 
iperty  here  involved  were  accurately  and 
irly  traced  and  found  in  tbe  possession 
of  the  thief,  and  passed  from  his  possession 
into  the  custody  of   the  law,  we  regard  it 
as  clear  that  it  is  not  only  within  the  power, 
but  that  it  is  the  duty,  of  a  court  of  equity, 
should  the  facts  prove  to  be  as  alleged,  to 
anard  the  owner  of  the  stolen  property  the 
proceeds  thereof. 

In  view  of  what  has  been  said,  it  becomes 
unnecessary  to  further  discuss  matters  em- 
braced l)y  the  motions  interposed  on  the 
part  of  the  appellee. 

judgment   and   order   dissolving   the 
ining    order    are    reversed,    and    the 
remanded   to   the   court   below,   with 
reinstate    the    restraining 
for   further   proceedings   in   ac- 
cordance with  this  opinion. 
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UNITEa>   STATES  SUPREME  COURT. 

BOSTON  &  MAINE  RAILROAD,  PIS.  in 
Err., 

KATHARINE   HOOKER. 


Carriers  ~—  pnbllahtd   larllTs  —  limita- 
tion of  bagf;age  liability. 

1.  A  limitation  as  to  tlie  baggaf^  lia- 
bility of  an  interstate  carrier,  based  upon 
the  requirement  to  deolare  its  value  when 
more  than  $100,  and  pa;  an  excess  cliarge, 
ie  a  regulation  determinative  o£  the  rate 
to  be  enarged  and  affecting  the  service  to 
be  rendered  to  the  passenger  within  the 
meaning  of  the  act  to  regulate  commerce 
of  February  4,  1887,  S  6,  aa  amended  by  the 
act  of  June  29,  litM,  which  requires  regu- 
lations of  that  character  to  be  tiled  and 
posted  in  accordance  with  its  provisions  as 
a  part  of  the  carrier's  tariff  schedules. 
Same  —  UmltlnK  baggage  liability  — 

effect  of  regulation  in  published  tar- 
iff. 

2.  A  regulation  contained  in  the  published 
tariffs  of  an  interstate  railway  carrier  on 
file  with  the  Interstate  Commerce  Commis- 
sion, limiting  its  baggage  liability  to  flOO 
unlesB  a  greater  value  is  declared  and  stipu- 
lated by  the  owner  and  the  excess  charges 
paid,  is  binding  upon  the  passenger  in  case 
of  lose  of  tlie  baggage  tiirough  the  carrier's 
negligenee,  regardless  of  the  passenger's 
lack  of  knowledge  of  or  assent  to  such  regu- 
lation, and  regardless  of  the  carrier's  fail- 
ure to  inquire  as  to  the  value  of  the  bag- 
gage, or  of  ite  outward  appearance  as 
indicating  greater  value,  any  state  law  or 
policy  to  the  contrary  having  been  supersed- 
ed when  Congress,  by  the  amendment  of 
June  29,  1906,  to  the  act  to  regulate  com- 
merce of  February  4,  18ST,  took  poeseaaion 
of  the  subject  of  tlie  interstate  railway 
transportation  of  property. 

Same  —  baggage  —  receipts. 

3.  A  railway  carrier  receiving  a  passen- 
ger's baggage  for  interstate  transportation 
is  not  required  to  give  any  other  receipt 
than  the  customary  baggage  check  by  tlie 
provision  of  the  act  to  regulate  commerce 
of  February  4,  1887,  %  20,  as  amended  by 
the  act  of  June  29,  1906,  that  a  railway 
company  receiving  property  for  transporta- 
tion in  interstate  commerce  shall  issue  a 
receipt  or  bill  of  lading  therefor. 

(Mr.  JuBtice  Pitney  dissents.) 


(April 
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Note.  —  For  effect  of  "Carmack  amend- 
ment" on  state  regulations  as  to,  stipula- 
tiona  limiting  liability  of  common  carriera 
for  loss  or  damage  to  goods,  see  notes  to 
Adams  Exp.  Co.  v.  Croninger,  ii  L.R.A. 
(N.S.)  257,  and  Louisville  A.  N.  R.  Co.  v. 
Miller,  SO  L.R.A.  (N.S.)  819. 
L.R.A.1915B. 


ERROR  to  the  Superior  Court  of  Massa- 
cbusetts  for  Middlesex  County  to  re- 
view a  judgment  entered  purguaut  to  the 
mandate  of  the  Supreme  Judicial  Court 
overruling  the  exceptions  to  a  judgment  of 
the  Superior  Court  against  defendant  for 
the  full  value  of  certain  lost  baggage  not- 
withstanding a  limitation  of  such  liability 
to  the  declared  value,  contained  in  ita  pub- 
lished tariffs.     Rev  creed- 

The   facts  are   stated   in  the  opinion. 

Messrs.  Frederick  X.  Wler  and  Edgar 
J,  Rich,  for  plaintiff  in  error: 

Rates,  parts  of  t-atea,  and  r^ulations  af- 
fecting or  determining  rates,  fares,  and 
chargps,  or  the  value  of  the  service  ren- 
dered, have  the  force  of  law,  and  therefore 
enter  into  and  become  a  part  of  all  con- 
tracts for   interstate  transportation. 

Tesaa  &  P.  B.  Co.  v.  Mngg.  202  U.  S.  242, 
246,  50  L,  ed.  101],  1013,  28  Sup.  Ct.  Rep. 
028;  Texaa  &  P,  R.  Co.  v.  Abilene  Cotton 
Oil  Co.  204  U.  S.  426,  445.  51  L.  ed.  553, 
SaO,  27  Sup.  Ct.  Rep.  350,  9  Ann.  Cas. 
1075;  Armour  Packing  Co.  v.  United  States, 
209  U.  S.  51),  81,  52  L.  ed.  081,  694,  28  Sup. 
Ct.  Rep.  428;  Kansas  City  Southern  R. 
Co.  v.  Carl,  227  U.  S.  039,' 656,  57  L.  ed. 
083,  CBO,  33  Sup.  Ct.  Rep.  30] ;  Hart  v. 
Pennsylvania  R.  Co.  112  U.  S.  331,  28  L. 
ed.  717,  5  Sup.  Ct.  Rep.  151;  Chicago  A 
A.  R.  Co.  V.  Kirby,  225  U.  S.  153,  50  L. 
ed.  1033,  32  Sup.  Ct.  Rep-  648,  Ann.  Caa. 
19I4A,  501;   Adama  Exp.  Co.  v.  Croninger, 

226  U.  S.  491,  57  L.  ed.  314,  44  L.R.A. 
(N.S.)  257,  33  Sup.  Ct.  Rep,  148;  Wella, 
F.  &  Co.  V,  Keiman-llareua  Co.  227  U.  S. 
4H9,  57  L.  ed.  600,  33  Sup.  Ct,  Rep.  267; 
Kansas  City  Southern  R,  Co.  v.  Carl,  227 
U.  S.  839,  67  L,  ed.  683.  33  Sup,  Ct.  Rep. 
391 ;  Missouri,  K.  &  T.  R,  Co.  v.  Harriman, 

227  U.  S,  657,  67  L.  ed.  690.  33  Sup.  ft. 
Rep.  397. 

A  common  carrier  may  graduate  its  rates 
according  to  the  value  of  the  goods  shipped. 

New  York  C.  t  H.  R.  R.  Co.  v.  Fraloff. 
100  U.  S,  24,  24  L.  ed.  531:  Hart  v,  Penn- 
sylvania H.  Co.  112  U.  S.  331,  28  L.  ed. 
717,  5  Sup,  Ct.  Rep.  151, 

The  valuation,  or  the  amount  to  which 
the  carrier  was  to  be  answerable  in  dam- 
ages, was  an  essential  element  in  determin- 
ing tlie  rate  paid  by  the  shipper. 

Re  Released  Rates,  13  Inters.  Com,  Bep. 
550;  York  Mfg,  Co.  v.  Illinois  C.  R.  Co. 
3  Wall.  107,  112,  18  L.  ed.  170,  171;  Squire 
¥.  New  York  C.  R.  Co,  98  Mass,  239,  93 
Am-  Dee,  162;  New  York  C,  &  H,  R.  R,  Co. 
T,  Fraloff,  100  U.  S.  24,  25,  24  L.  ed.  531, 
533;  Hart  v.  Pennaylvania  R.  Co.  3J2  U, 
S,  331,  337.  343,  28  L,  ed.  717.  719,  721,  6 
Sup.  Ct.  Rep,  151;  Kansas  City  Southern 
R.  Co.  V.  Carl,  227  U.  S.  639,  650.  57  L. 
ed.   683,  687,   33   Sup.   Ct.   Rep.   3S1;   Mia- 
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'.woaTi,  K.  &  T.  R.  Co.  v.  Harriman,  227  U. 
a.  OST,  671,  67  L.  ed.  690,  SOT,  33  Sup.  Ct. 
Kep.  397. 

The  notice  required  at  unnmon  law   has 
been  provided    for   by  the  general  effect 
tbe  Hepburn  act. 

Kanaaa  Citj  Southera  R.  Co.  v.  Carl,  227 
U,  S.  839,  664,  eae,  57  L.  ed.  883,  689,  690, 
33  Sup.  Ct.  Rep.  391;  Bomtow  r.  Xew 
York,  N.  H.  i  II.  R.  Co,  158  App.  Div. 
66S,  143  N.  Y.  8upp.  »83. 

The  defendant  in  error  was  bound  ta  take 
notice  of  the  rates,  And  of  their  relation 
the  value  of  tlie  baggage. 

Chicago  t  A.  R.  Co.  v.  Kirbv,  225  U.  S. 
155,  me,  58  L.  ed.  1033,  103d,"32  Sup.  Ct. 
Bep.  648,  Ann.  Cm.  19HA,  501;  Kansas 
City  Southern  R.  Co.  v.  Carl,  227  U.  S, 
039,  65)!,  «56,  57  I^  ed.  683,  088,  689,  33 
Sup.  Ct.  Rep.  301;  Miaaonri,  K..4  T.  R.  Co. 
V.  Harriman,  227  U.  S.  637,  671,  57  i.  ed. 
690,  697,  33  Sup.  Ct.  Bep.  397. 

When  a  shipper  or  passenger  has  aeUial 
or  preauiuptive  knowledge  tliat  rates  or 
charges  are  based  upon  valuation,  lir  is 
held  in  effect  to  declare  tlat  tlie  value  of 
his  goods'shipped  is  in  fact  that  valuation 
applicable    to   the    rate    of    freight    he    as- 

Hart  V.  Pennaytvania  R.  Co.  112  U.  S 
331,  337,  23  L.  ed.  717,  71B,  5  Sup,  Ct.  Rep. 
151;  Adams  Exp.  Co.  v.  Crouinger,  226  U. 
S.  491,  508,  57  L,  ed.  314,  321,  44  UR.A. 
(N5.)  257.  33  Sup.  Ct  Rep.  148;  Wells, 
F.  4  Co.  V.  Keiman-MarcuB  Co.  227  U.  S. 
469,  476,  57  L.  ed.  600,  602,  33  Sup.  Ct. 
Kep.  267. 

When  «  shipper  or  paeaengcsr  hai  declared 
or  represented,  by  the  act  of  taking  ad- 
vantage of  a  rate  which  he  was  bound  to 
know  was  applicable  to  a  certain  valua- 
tion, that  the  value  of  his  property  was  in 
fact  that  valuation,  he  cannot  later  show 
that  the  baggage  had  in  fact  a  greater 
value,  ae  his  action  in  accepting  this  rate 
oonatitutos  such  a  miarepreaentation  as  will 
««top  him  from  recovering  more  than  the 
valuation  which  might  rightfully  have 
been  shipped  at  this  rate. 

Hart  V.  Pennsylvania  R.  Co.  112  U.  S. 
331,  338,  341,  28  L.  ed.  717,  720,  721,  6 
Swp.  Ct.  Rep.  151 ;  Wells,  F.  k  Co.  v.  Nei- 
roan-MarcuB  Co,  227  U.  S.  409,  475,  477, 
S7  L.  ed.  600.  602.  603,  S3  Sup.  Ct.  Rep. 
267 ;  Kansas  City  Southern  R.  Co.  v.  Carl, 
227  U.  S.  039,  651,  67  L.  ed.  6S3.  6S8,  33 
Sup.  Ct.  Rep.  391;  Missouri,  K.  &  T.  B. 
Co.  T.  Harriman,  227  U.  S,  657,  670,  57  L, 
ed.  680.  697,  33  Sup.  Ct.  Rep,  307, 

Mr.  Samuel  Wllllston,  for  defendant  in 


By  the  rule  of  the  common  law  a  limita- 
tion of  liebility  was  invalid  unless  a  special 
contract  was  made  by  -which  the  shipper 
r-.E.A.1915B. 


agreed  thereto,  or  unless  the  shipper   was 
estopped  by   misrepresentation. 

Brown  v.  Eastern  R.  Co,  11  Cuab.  97; 
Makme  v.  Boston  &.  W.  R.  Co.  12  Gray,  388, 
74  Am.  Dec.  508;  Graves  v.  Adams  E*p, 
Co.  176  Mass.  290,  57  N.  E.  462;  John  Hood 
Co.  v.  American  Pneumatic  Service  Co.  191 
Haas.  27,  77  N.  E.  638;  The  Majestic.  160 
U.  S.  376.  41  L.  ed.  1039.  17  Sup.  Ct.  Rep. 
697,  2  Am.  Neg.  Rep.  282:  Henderson  v. 
Stevenson,  L.  R.  2  II.  L.  Sc.  App.  Caa.  481, 
32  L.  T,  N,  S.  700;  Can  v.  Texas  k  P.  R. 
Co.  194  U.  S.  427.  431,  48  L.  ed.  1053,  105G. 
24  Sup.  Ct.  Rep.  663.  16  A:ii.  Keg.  Rep. 
659;  New  Jersey  Steam  Xav.  Co.  v,  Mer- 
chants'  Bank.  6  How.  344.  12  L.  ed.  463; 
York  Mfg.  Co.  v.  Illinois  C.  R.  Co.  3  Wall. 
107,  IB  L.  ed.  170;  New  York  C.  B.  Co.  v. 
Lockwood,  17  Wall.  357,  361.  21  L.  ed,  627, 
634:  Hart  v.  Pennsylvania  R.  Co,  112  U. 
S.  331.  343,  28  L.  ed.  717,  721,  5  Sup.  Ct. 
Bop,  151;  Liverpool  &.  G.  W.  Steam  Co. 
V.  Pheni:f  Ina.  Co,  (The  Montana)  129  U. 
S.  397,  441,  442,  32  L.  ed.  788,  792,  9  Sup. 
Ct.  Rep.  469;  Saunders  v.  Southern  R.  Co. 
62  C.  C  A.  523,  128  Fed.  15;  Williama  v. 
Central  R.  Co.  183  N.  Y.  518,  76  N.  E. 
1110,  affirming  without  opinion  the  dPci$ion 
as  reported  in  B3  App.  Div.  582,  88  N.  Y. 
Supp.  434;  Martin  v.  Central  R.  Co.  121 
App.  Div.  562,  106  N.  Y.  Supp,  226;  Homer 
V.  Oregon  Short  Line  R,  Co.  42  Utah,  15, 
128  Pac.  522;  Black  v.  Atlantic  Coaat  Line 
R.  Co.  82  S.  C.  478.  64  S.  E.  418;  Elliott, 
Railruada,  4th  ed.  g  1510;  Hutchinson. 
Carr.  3d  ed.  §  401. 

No  merely  formal  assent  inferred  from 
accepting  a  bill  of  lading  or  a  receipt  with- 
out actual  knowledge  of  its  contents,  and 
without  the  shipper's  attention  being  called 
by  the  carrier  to  the  limitation,  is  valid. 

Hutchinson,  Carr.  3d  ed.  S  410;  PlafT  t. 
Pacific  Exp.  Co.  251  HI.  243,  96  N.  E.  1089; 
Hill  V.  AdaniB  Exp.  Co.  82  N.  J.  L.  373,  81 
All.  859;  Wichern  v.  United  States  Exp. 
Co,  83  N,  J.  L.  241,  83  Atl.  778. 

Some  actual  assent  is  necessary. 

New  Jersey  Steam  Nnv.  Co.  v.  Mercliante' 
Bank,  6  How,  344,  382.  383,  12  L.  ed,  405, 
482;  Michip;an  C.  B.  Co.  v.  Mineral  Springs 
Mfg.  Co.  16  Wall.  318,  328,  329,  21  L.  ed. 
297,  302,  303;  Judson  v.  Western  R.  Corp. 
6  Allen,  491,  83  Am.  Dee.  646;  Buckland 
V.  Adams  Exp.  Co.  97  Mass.  124. 

There  is  no  estoppel  barring  the  defend- 
ant in  error  from  ahowing  the  value  of  her 
baggage. 

Re  Released  Rates,  13  InterH.Com.Rep,550. 

The  schedules  Sled  make  the  defendant 
In  error  liable  for  the  excess  charge  for 
value,  and   the  railroad   liable  for  the  full 

Ine  of  the  baggage. 

Re  Beleaaod  Bates,  13  Inters.  Com.  Rep. 
550;  Kansas  City  Southern  I    ~    '      -     -  ■ 
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227  U.  S.  S39,  SSO,  67  L.  ed.  G83,  flS7,  33 
Sup.  Ct  Bep.  391. 

Mr.   JiiaticH   Day   delivered   the   opinion 

of  the  court: 

Katharine  Hooker  brought  an  action  in 
the  superior  court  of  Middlesex  count j, 
I>laBBachuBett«,  to  recover  from  the  Boston 
k  Maine  Railroad  as  a  common  carrier  on 
account  oE  tlie  loss  of  certain  baj^gage  be- 
longing to  her,  wliich  had  been  transported 
l>y  tlie  defendant  in  interstate  commerce 
from  Boston,  Massachusetts,  to  Sun  a  pee 
I-ake  station,  New  Hampshire,  ozi  Septem- 
ber IB,  1908,  The  plaintiff  recovered  a 
judgment  for  the  value  of  the  baggage  loot, 
with  interest.  Tlie  case  was  taken  to  the 
supreme  judicial  court  of  MassacliuBetts 
upon  exceptioDB  of  the  defendant,  and  upon 
its  rescript,  returned  to  tlie  superior  court, 
overruling  the  exceptions  (200  Mass.  598. 
95  N.  E.  943,  Ann.  Cas.  1912B,  669),  judg- 
ment was  there  entered  for  the  plaintilf  for 
¥2.2.'53.77. 

The  defendant  insietB  that  the  recovery 
of  the  plaintifT  should  have  been  limited 
to  the  'sum  of  $100,  in  view  of  cerUin  re- 
quirements made  bj  it  concerning  the  trans- 
portation of  baggage,  and  filed  with  the 
Interstate  Commerce  CommiBBion.  From 
the  findings  of  fact  it  appears  that  the 
baggage  was  checked  upon  a  fi^t-clasa 
ticket  purchased  for  the  plaintilT  (although 
not  used  by  her,  she  traveling  upon  another 
siiallar  ticket  purchased  by  herself  M  that 
at  the  time  the  haggage  was  checked  the 
plaintiff  had  no  notice  of  the  regulations 
liereinafter  referred  to,  limiting  the  lia- 
bility of  the  defendant  (further  than  auch 
notice  is  to  be  presumed  from  the  schedules 
tiled  and  posted  as  hereinafter  stated)  ; 
that  no  inquiry  was  made  by  the  defendant 
on  receiving  the  plaintiff's  baggage  as  to 
its  value;  that  there  was  no  e^-idcnce  that 
•ny  more  expensive  or  different  mode  of 
transportation  was  adopted  for  baggage  the 
value  of  which  waa  declared  to  exceed  3100 
than  for  other  baggage:  that  any  reRson- 
able  person  would  infer  from  the  outward 
appearance  of  the  plaintifTs  baggage  when 
tendered  to  the  defendant  for  transporta- 
tion that  the  value  largely  exceeded  $100, 
and  that  the  loss  of  plaintiff's  baggage  was 
due  to  the  negligence  of  defendant. 
'  The  court  further  found  that  previous  to 
and  during  Beptember.  IDOS,  the  defendant 
had  published  and  kept  open  for  inspec- 
tion and  filed  with  the  Interstate  Commerce 
Commission,  in  accordance  with  the  act  of 
Congress  relating  to  interstate  commerce 
and  amendmenta  thereto  and  the  orders  and 
regulations  of  the  Commission,  schedules 
giving  the  rates,  fares,  and  charges  for 
transportation  between  different  points,  in- 
T..R.A.191SE. 


eluding  Boston  and  Sunapee  Lake  stAtion, 
all  terminal,  storage,  and  other  charges  re- 
quired by  the  CommiBBion,  all  privileges 
and  facilities  granted  or  allowed,  and  all 
rules  or  regulations  which  In  any  way  af- 
fected or  determined  auch  rates,  fares,  and 
cliarges  or  the  value  of  the  service  rendered 
to  passengers;  that  during  the  same  time, 
in  accordance  with  an  order  of  the  CiHnmis- 
sion  of  June  2,  I!>08,  making  c(Mnprehenuve 
regulations  as  to  rate  and  fare  schedules, 
the  defendant  had  placed  with  its  agent  in 
Boston  all  rate  and  fare  schedules  and  the 
terminal  and  other  cliarges  applicable  to 
that  Btatiou,  and  had  enabled  and  required 
him  to  keep  in  accessible  form  a  file  of 
such  Bcliedules,  and  hod  instructed  him  to 
give  information  contained  therein  to  all 
seeking  it,  and  to  aflord  to  inquirers  oppor- 
tunity to  examine  the  achedulea,  and  tliat 
the  defendant  in  the  manner  shown  and  in 
all  other  ways  conformed  to  the  acta  of 
Congress  and  the  oriiera  and  regulatione  of 
the  Commiasion  with  reference  to  auch 
schedules.  The  court  also  found  that  the 
echcdules  contained  provisions  limiting  the 
free  transportation  of  baggage  to  a  certain 
weight,  and  the  liability  of  the  defendast 
to  $100,  followed,  by  a  table  of  cliarges  for 
excess  weight,  and  also  contained  the  fol- 
lowing provision: 

"For  excess  value  the  rate  will  he  one 
half  of  the  current  excess  baggage  rate 
per  100  pounds  for  each  $100,  or  fraction 
thereof,  of  increaaed  value  declared.  The 
minimum  charge  for  excess  value  will  be  15 


liability  is  limited  to  personal 
baggage  not  to  exceed  3100  in  value  for  a 
paasengcr  presenting  a  full  ticket  and  $50 
in  value  for  a  half  ticket,  unless  a  greater 
value  is  declared  and  Btipulat«d  by  the 
owner  and  excess  charges  thereon  paid  at 
time  of  cheeking  the  baggage;" 
that  thi?  excess  charge  for  transporting 
baggage  valued  at  $1,904.60,  which  was  the 
value  of  the  baggage  lost,  from  Boston  to 
Sunapee  Lake  station  during  September, 
1908,  according  to  the  Bcliedulee,  was  £1.76; 
that  notices  were  pasted  at  or  near  the 
offices  where  paaaenger's  tickets  were  sold 
in  the  Boston  station,  stating  that  tariffn 
naming  the  rates  on  interstate  traffic  were 
on  file  with  the  agent,  and  would  \>e  fur- 
nished for  inspection  upon  application,  and 
that  notices  were  posted  in  the  baggage 
room  of  that  station,  in  a  conspicuous 
place,  and  in  sigtit  of  persona  using  the 
room  for  checking  baggage,  reading  that 
personal  baggage  not  exceeding  $100  is 
value  would  be  checked  free  for  each  pas- 
senger pn  presentation  of  a  first-class  ticket, 
and  containing  information  with  refer- 
ence to  excess  weight.     And  the  court  fur- 
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ther  found  that  the  plaintiff  did  not  de- 
clare at  the  time  her  baggage  was  cheeked 
that  it  exL-eeded  $100  in  value,  and  did  uot 
paj  any  charges  for  valuation  in  exeeaa  of 
that  amount. 

It  is  to  be  home  in  mind  that  the  action 
tie  tried  and  decided  in  the  state  court  wa^ 
not  for  negligence  of  the  railroail  coiupan; 
as  a  warehouseman  for  the  loss  of  the  bag- 
gage after  its  delivery  at  Sunapee  Lake 
station,  but  was  solely  upon  the  contract  of 
carriage  in   interstate  commerce. 

The  supreme  judicial  court  of  Maasachu- 
aetts,   in   deciding   the  case,   held   that   the 


:   did   1 


wise  cbatige  the  common-law  rule,  appli 
cable  in  Massachusetts,  that  regulations  of 
this  character,  limiting  the  amount  of  re- 
covery for  baggage  lost,  must  b^.  brought 
home  to  the  knowledge  ol  the  shipper  and 
assented  to,  or  circumstances  abown  from 
which  assent  might  be  implied.  In  reach- 
ing this  conclusion  that  learned  court  re- 
lied upon  the  case  of  Pennsylvania  R.  Co.  v. 
Hughes,  Ifll  U.  S.  477,  48  L.  ed.  26S,  24 
Sup.  Ct.  Rep.  132,  in  which  case  it  was 
held  tbat  a  state  might  apply  its  local  law 
and  policy  to  recovery  for  the  loss  of  a 
boTse  shipped  in  interstate  commerce  from 
Albany,  New  York,  to  Cynwyd,  In  the 
state  of  Feaneylvania,  and  injured  by  the 
negligence  of  a  carrier  in  the  latter  state, 
notwithstanding  the  bill  of  lading  contained 
an  express  condition  that  the  carrier  as- 
sumed liability  to  the  extent  only  of  the 
agreed  valuation  in  event  of  loss.  It  was 
further  held  in  the  Uughes  Case  that  the 
interstate  commerce  act,  in  the  respect 
then  under  consideration,  had  not  enacted 
an  eiclusive  rule  upon  which  recovery 
might  be  had  governing  roaponaihillty  for 
loss,  and  that  as  the  law  then  stood  the 
state  might  enforce  its  own  regulations  au- 
thorized by  statute  or  judicial  decision  as 
to  responsibility  for  such  negligence. 

Since  the  decision  in  the  Hughes  Case 
the  Hepburn  act  of  June  29,  1908  (34  Stat. 
at  L.  584,  chap.  3591,  U.  S.  Comp.  Stat. 
Supp.  1911,  p.  1288),  has  been  passed,  and 
this  court  has  held  that  by  virtue  of  that 
act  (particularly  §  T,  the  Carmack  amend- 
ment) the  subject  of  interstate  transporta- 
tion of  property  has  been  regulated  by  Fed- 
eral law  to  the  exclusion  of  the  power  of 
the  states  to  control  in  such  respect  by 
their  own  policy  or  legislation.  In  this 
connection  we  may  refer  to  the  cases  of 
Adams  Exp.  Co.  v,  Croninger,  226  U,  3. 
491.  57  L.  ed.  314,  44  L.R.A.(N.S.)  257, 
33  Sup,  Ct.  Rep.  148;  Wells,  F.  k  Co.  v. 
Neiman-Marcus  Co.  227  U.  S.  4(19,  57  L.  ed. 
noo,  33  Sup.  ct.  Rep.  2S1;  Kansas  City 
Southern  R.  Co.  v.  Carl,  227  U.  S.  630, 
57  L.  ed.  683,  33  Sup.  Ct.  Rep.  301 ;  Mis- 
T,.R.A.]01.->B. 


Bouri,  K.  &  T.  R.  Co,  v.  Harriman,  227  U. 
S.  667,  67  L.  ed.  600,  33  Hup.  Ct.  Rep.  3»7. 
The  cases  in  226  and  227  U.  S.,  it  is 
true,  involved  liability  for  express  or 
freight  shipments  made  upon  express  re- 
ceipts, bills  of  lading,  or  separate  contracts, 
showing  on  their  face  or  by  reference  to 
tariffs  the  opportunity  for  valuation  (or 
the  purpose  of  flxing  the  rate  and  liability, 
and  the  limitation  appearing  in  such  form 
of  contract  was  declared  to  be  valid  and 
effectual  to  relieve  the  carrier  from  a  great- 
er liability  than  that  therein  expressed. 
But  the  court  did  not  stop  there;  In 
Adams  Exp.  Co,  v.  Croninger,  226  T.  S. 
fiOB,  57  I.,  ed.  321,  44  L.R.A.(S.8.I  257, 
33  Sup.  Ct.  Rep.  148,  it  said:  "The  knowl- 
edge of  the  shipper  that  the  rate  was  based 
upon  the  value  is  to  be  presumed  from  the 
terms  of  the  bill  of  lading  and  of  the 
published  schedules  filed  with  the  Cummis- 
sion.''  In  Kansas  City  Southern  R.  Co. 
V.  Carl,  227  U.  8,  052,  fi7  L.  ed.  688,  33 
Sup.  Ct.  Rep.  391,  this  cjurt  said;  "The 
valuation  the  ahippe'r  declares  determines 
the  legal  rate  where  there  are  two  rates 
based  upon  valuation.  He  must  take  notice 
of  the  rate  applicable,  and  actual  want  of 
knowledge  la  no  excuse.  The  rate,  when 
made  out  and  Hied,  is  notice,  and  its  effect 
is  not  lost,  although  it  is  not  actually 
posted  in  the  station.  Texas  &  P.  R.  Co.  v. 
Mugg.  202  U.  S.  242,  60  L.  ed.  1011,  26 
Sup.  Ct.  Rep.  628;  Chicago  ft  A.  R.  Co.  v. 
Kirhy,  225  U.  S.  155,  58  L,  ed.  1033.  32 
Sup.  Ct.  liep.  648.  It  would  open  a,  wide 
door  to  fraud  and  destroy  the  uniform  oper* 
ation  of  the  published  tariff  rate  sheets. 
When  there  are  two  published  rates,  bused 
upon  difference  in  value,  the  legal  rut" 
automatically  attaches  itself  to  the  declared 
or  agreed  value.  Neither  the  intentional 
nor  accidental  misstatement  of  the  appli- 
cable published  rate  will  hind  the  carrier 
or  shipper.  The  lawful  rate  is  that  which 
the  carrier  inuat  exact  and  that  which  the 
shipper  must  pay.  ...  To  the  extent 
tbat  such  limitations  of  liability  are  not 
forbidden  by  law,  they  become,  when  Bled, 
a  part  of  the  rate."  And  in  Missouri,  K. 
4  T.  R,  Co.  V.  Harriman.  227  U.  S.  669, 
57  L,  ed.  807.  33  Sup.  Ct.  Rep.  397,  this 
court  said  tbat  the  shipper  was  compelled 
to  take  notice  of  the  rate  sheets  contained 
in  tariff  schedules,  "not  only  because  re- 
ferred to  in  the  contract  signed  by  them, 
but  because  they  had  been  lawfully  flied  and 
published.  ,  .  .  When  the  carrier  gradu- 
ates its  rates  by  value  and  has  filed  its 
tariffs  showing  two  rates  applicebli?  to  a 
particular  commodity  or  class  of  article<i, 
based  upon  a  difference  in  valuation,  the 
shipper  must  take  notice,  for  the  valuation 
automatically  determines  which  of  the  rates 
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is  the  lawful   rate."     In   Chicago,   B.   I.'  4 
P.   R.    Co.   T.   Cramer,   232   U.   S.   190,   58 
L.  ed.  897,  34  Sup.  Ct.  Rep,  383,  tliia  court 
sail):     "Tliat  rule  of  liabilitr  [the  uniform 
rule  eetablished  by  the  Hepburn  act]   is  to 
be  enforced  id  the  light  of  the  fact  tliat  the 
provisions  of  the  tariff  enter  into  and  form 
a  part  of  the  contract  of  ahipnipnt,  and  if  a 
regularly  filed  UrifT  offers  two  ratea.  baaed 
on  value,   and   the  goods  arc  forwarded  at 
the   low  value  in   order  to  eecure   the   low- 
rate,  then  the  carrier   may   avail   itself  of 
that  valuation  when  sued  for  loss  or  dam- 
age to  the  property."     And  in  Great  North- 
ern  R.  Co.  V.  O'Connor,  ^2  U.  S.  508,  58 
L.  ed,  703.  34  Sup.  Ct.  Rep.  380,  this  court 
said:    "Biit    HO    long    as    tlie    tariff    rate, 
based  on  value,  remained  operative,  it  was 
binding     upon     the     shipper     and     carrier 
•like,    and     was    to    be    enforced    by    the 
courts   in   fixing   the   rights  and    liabilities 
of  the   parties.     The   tariffs  are  Hied  with 
the   CommiBSion   and   are   open   to   inspec- 
tion at  every  station.  In  view  of  the  multi- 
tude  of    transactions.'   it   is    not   neci'ssary 
that  there  sliall   be  an   inquiry  as  to  each 
article,   or   a  distinct   agreement  as   to  tl 
value   of    each    sliipmeut.      If    no   value 
stated,  tlia  tariff  rate  applicable  to  such 
state   ot   facts    applies.      If,    on    the   other 
hand,  there  are  alternative  rates  based 
value,   and   the' shipper   names   a   value 
secure  the  lower   rate,   the  carrier,   in   I 
absence  of  sonething  to  show   rebating 
false  hilling,  ia  entitled  to  collect  the  ri 
which   applies  to  goods   of  that  class,   and 
if  sued  for  their  loss  it  is  liable  only  for 
the  loss  of  what  the  shipper  had  dec] 
them  to  be  in  class  and  vahie." 

Before  these  cases  were  decided  this  court 
had  held  that  the  effect  of  filing  scheduli 
of  rates  with  the  Interstate  Commerce  Con 
mission  was  to  make  the  published  rati 
binding  upon  shipper  and  carrier  alili 
thus  making  effectual  the  purpose  of  the 
act  to  have  but  one  rate,  open  to  all  alike, 
and  from  which  tliere  could  be  no  depar- 
ture. Gulf.  C.  4  S.  F.  R.  Co.  V.  Hefley,  158 
U.  S.  98,  39  L.  ed.  910,  15  Sup.  Ct.  Rep. 
802;  Texas  &  P.  R.  Co,  v.  Mugg,  202  U.  S. 
24a,  50  L.  ed.  1011,  26  Sup.  Ct,  Rep. 
628;  Armour  Packing  Co.  v.  United  States, 
209  U.  S.  56.  81,  52  L,  ed,  881.  094,  28  Sup. 
Ct.  Rep.  428;  I-ouisville  &  N,  R.  Co.  v, 
Mottlev,  21S  U.  S.  487,  478,  53  L.  ed.  2i)7, 
301,  34  L.K.A.(X,S,)  671,  31  Sup,  Ct.  Rep, 
2C5,  This  principle,  it  will  be  perceived, 
<Kti9  fully  recognized  in  the  scries  of  easea 
decided  since  the  passage  of  ttie  Hepburn 
act,  beginning  with  the  ease  of  Adams  Exp, 
Co.  V.  Croninger,  supra.  It  is  true  that 
the  Carmack  amendment  requires  a  receipt 
or  bill  of  lading  to  be  issued  concerning 
shipments  of  property  in  Interstate  com- 
J..E.A.1!)1.->B. 


e,  and  that  in  the  cases  construing 
that  amendment  a  bill  of  lading  was  issued, 
and  according  to  the  circumstances  of  the 
the  bill  of  lading  and  its  effect  are 
discussed  in  each  of  these,  but  the  effect 
of  filing  the  schedule  is  not  lost  siglit  of, 
i  the  doctrine  of  the  previous  cases  as 
the  purpose  of  filing  and  the  necessity  of 
adherence  to  such  schedule  is  uniformly 
recognised. 

The  court  below,  after  conceding  that  tiie 
subject-matter  of  passenger's  baggage  in  in- 
atc  travel  is  within  the  control  of  Con- 
I,  and  saying  that  there  was  no  specific 
regulation  respecting  it,  said: 

"The  precise  position  of  the  defendant  Is 
that,  as  the  limitation  of  liability  for  bag- 
gage as   filed  and   posted   as  a  part  of  its 
hedules   for   passenger   tariff,   the   limita- 
on  thereby  became  and  was  an   essential 
part   of    its    rate,   from    which,   »inder   the 
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viate, and  by  which  the  plaintiff  was  bound. 
regardless  of  her  knowleilge  of  or  assent 
to  it.  If  the  premise  is  sound,  then  the 
conclusion  follows,  for  the  public  are  held 
inexorably  to  the  rate  published,  regard- 
less of  knowledge,  assent,  or  even  misrepre- 
sentation. Gulf,  C.  k  S.  F.  R.  Co.  V.  Hefley, 
158  U,  8.  98,  39  L.  ed.  910,  15  Sup.  Ct. 
Rep,  802;  Te.\-as  &  P.  R.  Co,  v.  Mugg,  202 
U.  S.  242,  50  L.  ed,  1011,  26  Sup.  Ct.  Rep. 
628;  Melody  v.  Great  Northern  R,  Co. 
25  S.  D.  006.  30  L.R,A,(N,S.)  568,  127  N. 
W.  543,  Ann.  Cas,  1912C,  727." 

It  follows,  therefore,  from  the  previous 
decisions  in  this  court,  that  if  it  be  found 
that  the  limitation  of  liability  for  baggage 
is  required  to  be  filed  in  the  carrier's  tariffs. 
the  plaintilT  was  bound  by  such  limitation. 
Having  the  notice  which  follows  from  the- 
(ilcd  and  published  regulations,  as  required' 
by  the  statute  and  the  order  of  the  Inter- 
state Commerce  Commission,  she  might 
have  declared  the  value  of  her  luggage,  paid 
the  e.xcess  tariff  rate,  and  thus  secured  the 
liability  of  the  carrier  to  the  full  amount 
of  the  value  of  her  baggage,  or  she  might. 
for  the  purpose  of  transportation,  have 
valued  it  at  $100,  and  received  free  trans- 
portation and  liability  to  that  extent  only. 
or,  as  she  did,  she  might  have  made  no 
valuation  of  her  baggage,  in  which  event 
the  rate  and  the  corresponding  liability 
would  have  automatically  attached.  As  to 
the  finding  that  the  plaintiff's  baggage  was 
apparently  worth  more  than  tlOO,  as  above 
set  forth,  it  appears  that  the  contents  of 
the  two  trunks  and  suit  case  were  not  dis- 
closed or  known  to  the  carrier,  and  the 
finding  in  this  respect,  necessarily  ba«ed 
on  the  appearance  of  the  baggage,  cannot 
be  said  to  show  a  procurement  of  transpor- 
tation in  violation  of  the  requirements  of 
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the  Sled  Bciicdutei  at  a  rate  dieproportioD- 
Ate  to  its  known  value. 

Let  us  now  turn  to  the  interstate  com- 
merce act  and  see  whether  the  matter  of 
the  limitation  of  ba^age  liability  is  cov- 
ered by  that  act.     Section  6  provides : 

"That  every  common  carrier  subject  to 
the  provisions  ol  this  act  shall  file  with 
the  Commission  created  by  this  act,  and 
print  and  keep  open  to  public  inspection, 
echedulea  showing  all  the  rates,  fares,  and 
charges  for  transportation  between  different 
points  on  its  own  route  and  between  points 
on  its  own  route  and  points  on  the  route 
o(  any  other  carrier  by  railroad,  by  pipe 
line,  or  by  water  when  a  through  route 
and  joint  rate  have  been  eBtablished.  If 
no  joint  rate  over  the  through  route  has 
been  eatabliahed,  the  several  carriers  in 
Buch  through  route  shall  file,  print,  and 
keep  open  to  public  inspection,  as  afore- 
said, the  separately  established  rates,  fares. 
and  charges  applied  to  the  through  trans- 
portation. The  schedules  printed  as  afore- 
said by  any  sueli  common  carrier  shall 
plainly  state  the  places  between  which  prop- 
erty and  passengers  will  be  carried,  and 
shall  contain  the  classification  of  freight 
in  force,  and  shall  also  state  separately 
»ll  terminal  <^harges,  storage  charges,  icing 
charges,  and  all  other  charges  which  the 
Commission  may  require,  all  privileges  or 
facilities  granted  or  allowed,  and  any  rules 
or  regulations  which  in  anywise  change, 
afTect,  or  determine  any  part  or  the  aggre- 
gate of  such  aforesaid  rates,  fares,  and 
charges,  or  the  value  of  the  service  ren- 
dered to  the  passenger,  shipper,  or  con- 
signee. Such  Bchedutea  shall  be  plainly 
printed  in  large  type,  and  copies  for  the 
nee  of  the  public  shall  .be  kept  posted  in 
two  public  and  conspicuous  places  in  every 
depot,  station,  or  office  of  such  carrier 
vvliere  passengers  or  freight,  respectively, 
are  received  for  transportation.  In  such 
form  that  they  shall  be  accessible  to  the 
public,  and  can  be  conveniently  inspected. 
The  provisions  of  this  section  shall  apply 
to  all  traffic,  transportation,  and  facilities 
jjefinied  in  this  act. 

"So  carrier,  unless  otherwise  provided  by 
this  act,  shall  engage  or  participate  in  the 
transportation  of  passengers  or  property,  as 
defined  in  this  act,  unless  the  rates,  fares, 
and  charges  upon  which  the  same  are  tranS' 
ported  by  said  carrier  have  been  filed  and 
published  in  accordance  with  the  provisions 
of  this  act;  nor  shall  any  carrier  charge 
or  demand  or  collect  or  receive  a  greater 
or  leas  or  different  compensation  for  such 
transportation  of  passengera  or  property, 
or  fqr  any  service  in  connection  therewith, 
between  the  points  named  In  such  tariffs. 
J.,.K.A.1915B. 


than  the  rates,  fares,  and  charges  which 
are  specified  in  the  tariff  filed  and  in  effect 
at  the  time;  nor  shall  any  carrier  refund 
or  remit  in  any  manner  or  by  any  device 
any  portion  of  the  rates,  fares,  and  charges 
80  specified,  nor  extend  to  any  shipper  or 
person  any  privileges  or  facilities  in  the 
transportation  of  passengers  or  property, 
e.icept  such  as  are  specified  in  such  tariffs. 
.  .  .  "  [Z4  Stat,  at  L.  380,  chap.  104, 
U.  S.  Comp.  Stat.  1901,  p.  3156,  as  amend- 
ed by  §  2  of  act  of  1S06,  34  Stat,  at  L. 
586,  chap.  3591,  U.  S.  Comp.  Stat.  Supp. 
lUll,  p.  1289.] 

It  is  to  be  observed  that  the  schedules 
are  required  to  state,  among  other  things,  in 
naming  certain  charges,  "all  other  charges 
which  the  Commission  may  require,  all 
privileges  or  facilities  granted  or  allowed, 
and  any  rules  or  regulations  which  in  any- 
wise change,  affect,  or  determine  any  part 
or  the  aggregate  of  such  aforesaid  rates, 
fares,  and  clisrgea,  or  the  value  of  the  serr- 
ice  rendered  to  the  passenger,  shipper,  or 
consignee."  The  question  then  is,  did  the 
limitation  as  to  liability  for  baggage,  based 
upon  the  requirement  to  declare  its  value 
when  more  than  $100  was  to  be  recovered, 
come   within   that  provision? 

It  seems  to  us  that  the  ordinary  signifi- 
cation of  the  terms  used  in  the  act  would 
cover  sucb  requirements  as  are  here  made 
for  the  amount  of  recovery  for  baggage  lost 
by  the  carrier.  It  is  a  regulation  which 
fixes  and  determines  the  amount  to  be 
tliarged  for  the  carriage  in  view  of  the  re- 
sponsibility assumed,  and  it  also  atTects 
the  value  of  the  service  rendered  to  the  pas- 
senger. Such  requirements  are  spoken  of, 
in  decisions  dealing  with  tliera,  as  regula- 
tions; as,  a  common  carrier  "may  prescribe 
regulations  to  protect  himself  against  im- 
position and  fraud,  and  fix  a  rate  of 
charges  proportionate  to  the  magnitude  of 
the  risks  he  may  have  to  encounter."  York 
Mfg.  Co.  T,  Illinois  C.  B.  Co.  3  Wall.  107, 
112,  18  L.  ed.  170,  171.  "It  is  undoubtedly 
competent  for  carriers  of  passengers,  by 
specific  reytilationa,  distinctly  brought  to 
the  knowledge  of  the  passenger,  which  are 
reasonable  in  their  character,  and  not  in- 
consistent with  any  statute  or  their  duties 
to  the  public,  to  protect  themselves  against 
liability,  as  insurers,  for  baggage  exceeding 
a  fixed  amount  in  value,  except  upon  addi- 
tional compensation,  proportioned  to  the 
risk.  And  in  order  that  such  regulations 
may  be  practically  effective  and  the  car- 
rier advised  of  the  full  extent  of  its  re- 
sponsibility, and,  consequently,  of  the  de- 
gree of  precaution  necessary  upon  its  part, 
it  may  rightfully  require,  as  a  condition 
precedent  to  any  contract  for  the  trans- 
portation ot  baggage,  information  from  the 
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to  its  value;  aod  if  the  value 
thus  disclosed  exceeds  tliat  which  the  pas- 
senger nay  reasonably  demand  to  be  trans- 
ported as  baggage  without  extra  compen- 
sation the  carrier,  at  its  option,  can  malce 
such  additional  charges  as  the  risk  fairly 
justifies."  New  York  C.  t  H.  R.  R.  Co.  v. 
Fraloff.  lOO  U.  S.  24,  27,  26  L.  ed.  531,  533. 

Mr.  Justice  Brewer,  sitting  in  the  cir- 
cuit court,  in  Ames  v.  Union  P.  R.  Co.  64 
Fed.  165,  J78,  thus  defined  tlie  term  "ri-gu- 
lation;"  "Within  the  term  'regulation'  are 
embraced  two  ideas.  One  is  the  mere  con- 
trol of  the  operation  of  the  roads,  prescrib- 
ing the  rules  for  the  management  thereof, — 
matters  which  affect  the  coiivi^nience  of  the 
public  in  their  use.  Regulation,  in  this 
sense,  may  be  considered  as  purely  public 
in  its  character,  and  in  no  manner  tres- 
passing upon  the  rights  of  the  owners  of 
railroads.  But  within  the  scope  of  the 
word  'regulation,'  as  commonly  used,  is  cm- 
braced  the  idea  of  fixing  the  compensation 
which  the  owners  of  railroad  property  shall 
receive  for  the  use  thereof;  and  when  regu- 
lation in  this  sense  is  attempted,  it  neces- 
sarily affects  the  property  interests  of  the 
railroad  owners;  and  it  is  'regulation'  in 
this  sense  of  the   term." 

Turning  to  the  act  itself  we  tbink  the 
conclusion  that  this  limitation  is  a  regu- 
lation required  to  be  filed  by  the  act  is 
Btrengthened  by  %  22,  which  provides:  "But 
before  any  common  carrier,  subject  to  the 
provisions  of  this  act,  Bhatl  issue  any  such 
joint  interchangeable  mileage  tickets  with 
special  privileges,  as  aforesaid,  it  shall  file 
with  tlie  Interstate  Commerce  Commission 
copies  of  the  joint  tariffs  of  rates,  fares. 
or  charges  on  wliieh  such  joint  interchange- 
able mileage  ticketa  are  to  be  based,  to- 
gether utith  »peiH^co(ion«  of  the  amvunt  of 
free  baggage  permitted  to  be  carried  under 
tuck  tickets,  in  Ike  same  manner  as  com- 
mon carriers  are  required  to  do  ic-itft  regard 
to  other  joint  ratet  by  tection  tix  of  this 
act."  [As  amended  28  Stat.  at.  L.  643, 
chap.  61,  U.  S.  Comp.  Stat.  1901,  p,  3171.] 
This  section  would  indicate  that  Congress 
thought  that  g  Q  of  the  act  had  to  do  with 
specifications  of  the  amount  of  bapgage 
whieh  would  be  carried  free,  and  that  such 
regulations  should  be  tiled  under  the  re- 
quirement of  g  6  to  which  it  referred. 

This  conclusion  is  further  Btrengthened 
by  the  action  of  the  Interstate  Conimerce 
Commission,  in  requii'ing  by  its  Tariff  Cir- 
cular No.  ISA,  entitled,  "Regulations  Gov- 
erning the  Construction  and  Filing  of 
Freight  Tariffs  and  Classification  and  Pas- 
nonger  Fare  Schedules,"  effective  April  IS, 
L.I!.A.in].iH. 


1908,  and  in  force  at  tfae  time  of  the  loss 
here  in  question,  that: 

"34.  Tariffs   shall   contain,   in   the   order 

"(g)  Rules  and  regulations  which  govern 
the  tariff,  the  title  of  each  rule  or  regula- 
tion to  be  shoivn  in  bold  type.  Under  this 
head  all  of  the  rules,  regulations,  or  con- 
ditions which  in  any  way  affect  the  fares 
named  in  the  tariff  shall  be  entered.  .  .  . 
These  rules  shall  include  .  ,  .  the  gen- 
eral baggage  regulations,  and  also  schedule 
of  excess-baggage  rates,  unless  such  eicess- 
haggage  rates  are  shown  in  tariff  in  con- 
nection with  the  fares." 

This  requirement  is  a  practical  interpre- 
tation of  the  law  by  the  administrative 
body  having  its  enforcement  in  charge,  and 
is  entitled  t«  weiglit  in  construing  the  act. 

The  act  ol  June  18,  IBIO  (36  Stat,  at  L. 
539,  540,  chap.  300,  U.  S.  Comp.  Stat. 
Supp.  1911,  p.  12»8),  defining,  in  §  1,  the 
duties  of  carriers  to  make  just  and  reason- 
able regulations  affecting,  among  other 
things,  the  carrying  of  personal,  sample, 
and  excess  baggage,  may  be  noted  in  pass- 
ing. This  statute  was  before  the  Conimis- 
sion  in  a  case  involving  such  regulaticns. 
Regulations  Restricting  the  Dimensions  of 
Baggage.  26  Inters.  Com.  Rep.  202.  Con- 
cerning it  the  Commission,  by  Clark,  Chair- 


"Frior  to  June  18,  1910,  the  act  to  regu- 
late commerce  contained  no  specific  provi- 
sion relating  to  the  interstate  transjiorta- 
tion  of  baggage,  except  in  connection  with 
the  issuance  of  joint  interchangeable  mile- 
age tickets.  The  Commission  had,  however, 
under  authority  of  §  6,  required  carriers  to 
publish  and  file  their  general  baggage  regu- 
lations and  their  schedules  of  excess  bag- 
gage rates.  Section  1  was  amended  on  the 
date  named,  tlie  amendment,  in  so  far  as  it 
is  material,  reading  as  follows: 

"'It  is  hereby  made  the  duty  of  all  com- 
mon carriers  subject  to  the  provisions  of 
this  act  to  pBtablish,  olwerve.  and  enforce 
.  .  .  juat  and  reasonable  rcgulBtions  and 
practices  afiTccting  classification!!, 
the  manner  and  method  of  preaoating, 
marking,  packing,  and  delivering  property 
tor  transportation,  the  facilities  for  trans- 
portation, .  the  carrying  of  per- 
sonal, sample,  and  excess  baggage.'  " 

And  it  is  to  be  observed  that  the  Com- 
mission considers  its  requirement  with  ref- 
erence to  including  baggage  regulations  in 
the  tariff  schedules,  quoted  above,  a«  ade- 
quate, for  the  same  piovisions  appear  in 
its   current   circular. 

We  are  therefore  of  tile  opinion  that 
the  requirement  published  concerning  the 
amount  of  the  liability  of  the  defendant, 
based  upon  additional  payment  where  bag- 
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gage  ivaB  declared  to  exceed  $100  in  value, 
naa  determinative  of  the  rate  to  be  churgiMt, 
and  did  •ffect  the  serviee  to  be  rendered  to 
the  passenger,  aa  it  fixed  the  price  to  be 
paid  for  tiie  serviee  rendered  in  tiie  par- 
ticular case,  and  was,  therefore,  a  regula- 
tion withJD  the  meaning  of  the  statute. 

By  permitting  the  baggage  regulations, 
iueludiiig  the  excess  valuation  rate,  to  be 
fliod  and  become  part  of  tlie  tariff  el^hed- 
ules,  tlic  rule  of  the  common  law  that  the 
carrier  becomes  fto  insurer  of  the  safety 
of  baggage  against  accidents  not  the  act 
of  God  or  the  public  enemy  or  the  fault  of 
the  passenger  (the  rule  established  in  this 
country,  3  Hutcbinson,  Carr.  §  1241)  was 
not  changed.  The  etTect  of  such  filing  is 
to  permit  the  carrier  by  such  regulations 
to  obtain  commensurate  com  pen  sat  ion  for 
the  responsibility  assumed  for  the  safety 
of  the  passenger's  baggage,  and  to  require 
the  passenger,  whose  knowledge  of  the  cliar- 
acter  and  value  of  b)B  baggage  Is  peculiar- 
ly his  own,  to  declare  its  value  and  pay  for 
the  exceBB  amount.  There  is  no  question  of 
the  reason  ah  lenesa  or  propriety  of  making 
sueb  regulations,  which  would  be  binding 
upon  the  passenger  if  brought  to  his  knowl- 
edge in  Bucb  wise  as  to  make  an  agreement 
or  what  is  tantamount  thereto.  Tbis  much 
is  conceded  by  the  learned  counsel  for  the 
plaintiff  in  error.  The  liability  of  a  car- 
rier under  the  interstate  commerce  act  was 
■aid.  in  the  Croninger  Case  (p.  511),  to  be 
{aside  from  the  responsibility  for  the  de- 
fault of  a  connecting  carrier)  "not  beyond 
the  liability  imposed  by  the  common  law, 
aa  that  body  of  law  applicable  to  carriers 
has  be^n  interpreted  by  this  court  as  well 
JM  many  courts  of  the  states."  And  in  tbat 
case  (p.  609)  it  was  laid  down  as  the  es- 
tablished rule  of  common  law  "as  declared 
by  tliiB  court  in  many  eases  that  such  a 
carrier  may  by  a  fair,  open,  just,  and  rea- 
8onal)le  agreement  limit  the  amount  recover- 
able by  a  shipper  in  ease  of  loss  or  damage 
to  an  agreed  value  made  for  the  pur- 
pose of  obtaining  the  lower  of  two  or  more 
rates  of  charges  proportioned  to  the  amount 
of  the  risk."  And  see  the  previous  cases  in 
this  court  there  cited.  But  the  effect  of 
the  regulations,  filed  as  required,  giving 
notice  of  rates  based  upon  value  when  the 
tiaggage  to  be  transported  was  of  a  higher 
value  than  |I100,  and  the  delivery  and  ac- 
ceptance of  tlie  baggage,  without  declara- 
tion of  value  or  notice  to  the  carrier  of 
aueh  higiier  value,  charges  the  carrier  witli 
liability  to  the  extent  of  $100  only. 

The  language  of  the  regulation  filed 
reads:  Baggage  liability  is  limited  to  per- 
sonal baggage  not  to  exceed  $100  in  value, 
etc.,  unless  a  greater  value  is  declared. 
«tc.  We  have  said  that  this  limitation 
r,.  F.A.I  BIBB. 


does  not  relieve  from  the  insurer's  liability 
when  the  loss  occurs  otherwise  than  by  neg- 
ligence, and  we  think  applies  equally  when 
negligence  of  the  carrier  is  the  cause  of 
loss,  as  is  found  in  this  case.  The  effect  of 
tlic  filing  gives  tlie  regulation  as  to  bag- 
gage the  force  of  a  contract  determining 
"Baggage  liability."  In  Hart  v.  Pennsyl- 
vania R.  Co.  112  U.  S.  331,  28  L.  ed.  717, 
6  Sup.  Ct.  Rep.  151,  followed  in  the  later 
cases  in  this  court,  it  was  held  that  a  re- 
covery may  not  be  had  above  the  amount 
stipulated  though  the  loss  results  from  the 
carrier's  negligence.  "The  carrier  must  re- 
spond for  negligence  up  to  that  value." 
The  discussion  and  conclusion  reached  in 
the  Croninger  and  Carl  Cases,  supra,  leave 
nothing  to  be  said  on  this  point.  This  rule 
is  recognized  in  Xow  York  (Tewes  v.  Nortti 
German  Lloyd  S.  S.  Co.  186  N.  Y.  151,  8 
L.R.A.(X.S.)  IBB,  78  N.  E.  86*,  9  Ann.  Oaa. 
009,  20  Am.  Xeg.  Rep.  TOl;  Gardiner  v. 
New  York  C,  t  H.  R.  R.  Co.  201  N.  Y. 
387,  31  L.RJ..{N.S.)  820,  94  N.  E.  878, 
Ann.   Cas.   iei2B,  281). 

If  the  charges  Hied  were  unreasonable, 
the  only  attack  tbat  could  he  made  upon 
such  regulation  would  be  by  proceedings 
contesting  their  reasonableness  before  the 
Interstate  Commerce  Commission.  While 
they  were  in  force  they  were  equally  bind- 
ing upon  the  railroad  company  and  all 
paesengerB  whose  baggage  was  transported 
by  carriers  in  interstate  commerce.  This 
being  the  fact,  we  think  the  limitation  ot 
liability  to  ¥100  fixed  the  amount  which 
the  plaintilT  could  recover  in  this  case,  and 
there  was  error  in  affirming  the  recovery 
for  the  full  value  of  the  baggage,  in  the  ab- 
sence of  a  declaration  of  such  value  and 
payment  of  the  additional  amount  required 
to  secure   liability   in  the  greater   sum. 

We  do  not  think  the  requirement  of  the 
Carniack  amendment,  that  a  railway  com- 
pany receiving  property  for  transportation 
in  interstate  commerce  shall  issue  a  receipt 
or  bill  of  lading  therefor,  required  other 
receipts  than  baggage  checks,  which  it  is 
shown  were  issued  when  the  baggage  was 
received  in  tliis  case.  When  the  amend- 
ment was  passed  Congress  well  knew  that 
baggage  was  not  carried  upon  bills  of 
lading,  and  that  carriers  bad  been  accus- 
tomed to  issue  cliccks  upon  receipt  of  bag- 
gage. We  do  not  think  it  was  intended  to 
require  a  departure  from  this  practice  when 
the  matter  was  placed  under  regulation  by 
schedules  filed  and  subject  to  change  for 
unreasonableness  upon  application  to  the 
Commission.  Such  checks  are  receipts,  and 
there  is  no  special  requirement  in  the  stat- 
ute OS  to  their  form.  It  is  doubtless  in 
the  power  of  the  Interstate  Commerce  Com- 
mission   to   make    requirements   as   to   the, 
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rbecks  or  receipts  to  be  given  for  baggage 
if  tbat  subject  needs  regulation.  Act  of 
June  18.  JDIO,  SS  1  and  15  (36  Stat,  at  L. 
539,  chap.  309). 

Beveraed  and  remanded  to  the  Superior 
Court  of  MaBBachuaetta  for  further  proceed- 
ingH  not  inconBiatent  with  this  opinion. 

^Ir.  Justice  Pllney,  diBsenting; 

I  have  been  unable  to  find  a  previous  in- 
stance where  any  court,  in  this  country, 
at  leaat,  in  an  action  by  ahipper  or  pas- 
aenger  against  oonimon  carrier  for  loss  of 
freight  or  baggage,  occaaioned  by  the  neg- 
ligence of  the  carrier  or  ita  employees,  has 
held  the  recovery  to  be  limited  to  an  arlii- 
trary  sum  unrelated  to  the  value  of  the 
goods  lost,  and  this  without  any  previous 
valuation  or  agreement  aaaented  to  by  the 
shipper  or  paBsciiger,  without  any  repre- 
sentation of  value  made  by  him,  and  with- 
out even  notice  brought  home  to  him  of 
any  rule  or  regulation  upon  which  the 
limitation  of  liability  is  based.  The  effect 
given  by  the  present  deciaion  to  a  "regula- 
tion" prescribed  by  the  carrier,  that,  while 
formally  promulgated,  aB  in  fact  iinknon-n 
to  the  passenger,  seems  to  me  an  entire  de- 
parture from  the  principles  governing  the 
duties  and  respoDsibiUties  of  common  car- 
riers as  heretofore  recognized  by  this  court 
and  by  the  courts  of  the  states  generally, 
as  laid  down  in  the  text-books  and  cyclo- 
pedias of  law,  and  as  reiterated  and  applied 
hy  thie  court  in  a  recent  series  of  notable 
decisions. 

We  are  referred  to  the  "act  to  regulate 
commerce"  of  February-  4,  1887  (24  Stat, 
at  L.  379,  chap.  104,  U.  S,  Corop.  Stat.  IBOI, 
p.  3154),  as  amended  in  1906  by  the  Hep- 
hum  act  (34  Stal.  at  L.  584,  chap.  3501. 
U.  S.  Comp.  Stat.  Supp.  1911,  p.  I28S), 
with  citation  of  the  provision  in  g  (i  of  tlie 
act  respecting  tbe  flliug  and  publication  of 
schedules  showing  the  rates,  fares,  and 
fhargta  for  transportation,  etc.,  and  with 
particular  emphasis  upon  the  so-i^allei)  Car- 
mack  amendment.  1  do  not  find  in  either 
of  these  any  phrase  or  expression  that 
manifests  a  legislative  intent  to  lessen  or 
limit  in  any  way  the  carrier's  liability  as 
quasi  insurer,  much  less  its  responsibility 
for  losses  due  to  its  own  ni^ligence  or  that 
of  its  employees.  Neither  enactment  in 
terms  imposes  any  duty  or  burden  upon  the 
shipper  or  passenger  adccting  the  question 
at  issue;  and  tbe  Carmack  amendment,  at 
least,  contains  a  clear  e-tpression  of  the 
legiBlative  purpose  to  enforce  the  carrier's 
responsibility  for  losses  of  property  caused 
hy  it,  without  regard  to  any  rule  or  regu- 
lation exempting  it. 

The  result  reached  in  the  present  case — 
which  seems  bo  contrary  to  til  previoaa 
I,.R.A.1»]5B. 


adjudications  and  to  the  apparent  meaning 
of  the  acta  of  Congress — is  based  (if  I  un- 
derstand tbe  opinion)  not  upon  any  legis- 
latimi  directly  addressed  to  the  particular 
subject,  but  upon  inferences  deduced  by  in- 
direct reasoning  from  the  assumed  policy 
of  the  law.  The  reasoning,  as  I  am  con- 
strained to  believe,  disregards  familiar 
principles  established  by  repeated  decisions 
of  this  court,  in  the  light  of  which  Congress 
undoubtedly  legiE<lated;  and  it  has  the  ef- 
fect of  placing  honest  but  unskilled  ship- 
pers and  passengers  at  a  serious  disadvan- 
tage in  dealing  with  common  carriers, 
enabling  the  latter,  hy  "regulations"  never 
called  to  the  attention  of  the  former,  to 
obtain  practical  immunity  from  responsi- 
bility for  losses  due  to  their  ovfn  negligence. 

The  consequences  are  so  serious  that  1 
have  been  unable  to  convince  myself  that  f 
should  acquieace  in  silence. 

The  salient  facts  are  mentioned  in  tbe 
opinion,  but  some  are  not  noticed,  and  it 
is  proper  to  state  that  plaintiff  traveled,  in 
September,  1908,  as  an  iDterst«te  passenger 
upon  defendant's  train  from  Boston,  Mas- 
sachusetts, to  Sunapce  Lake,  New  Hamp- 
shire, having  in  fact  paid  two  flrst-class 
fares,  one  ticket  being  used  for  the  check- 
ing of  her  baggage,  the  other  for  her  person- 
al transportation.  Defendant's  sebedules, 
filed  with  tbe  Interstate  Commerce  Commis- 
sion and  published  in  the  mode  prescribed 
I  by  the  act  of  Congress,  slioweJ  tbe  rates  of 
fares  between  these  places,  and  contained  a 
provision  stating  that  "150  pounds  of  per- 
sonal baggage,  not  exceeding  $100  in  value. 
will  be  checked  free  for  each  passenger  on 
presentation  of  a  full  ticket.  .  ,  ,  For 
excess  weight,  charge  will  be  made  as  fol- 
lows [here  was  inserted  a  table  of  charges 
for  excess  weights,  and  at  the  foot  of  it 
the  following]:  For  excess  value,  the  rate 
will  be  one  half  of  the  current  excess  bag- 
gage rate  per  100  pounds  for  each  $100, 
or  fraction  thereof,  of  increased  value  de- 
clared. The  minimum  charge  for  excess 
value  will  be  IS  cents.  Baggage  liability 
is  limited  to  personal  baggage  not  to  ex- 
ceed $100  in  value  for  a  passenger  present- 
ing a  full  ticket  .  .  .  unless  a  greater 
value  is  declared  and  stipulated  by  the 
owner  and  excess  charges  thereon  paid  at 
time  of  checking  the  baggage."  Plaintiff's 
baggage  consisted  of  three  piecea,  of  the 
value  of  Sl,904.50,  and  the  charge  on  this 
valuation  for  transportation  from  Boston 
to  Sunapce  Lake,  according  to  the  schedules, 
would  have  been  25c.  for  each  exress  $100 
or  fraction  thereof,  or  $4.75  in  all.  Plain- 
tiff did  not  declare  and  stipulate  at  the  time 
the  baggage  was  checked  that  it  exceeded 
$100  in  value,  and  did  not  pay  any  charge 
for  valuation    in   excess   of   that   amount. 
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Defendant's  agents  did  not  request  any 
such  declaration,  and  made  no  inquiry  re- 
specting value;  but  it  IB  found  aa  a  fact 
that  from  tlic  outward  appearance  of  the 
baggage  uhen  tendered  to  defendant  for 
transportation  any  reasonable  person  would 
have  inferred  that  its  value  largely  exceed- 
ed $iOO.  There  was  nothing  tu  show  that 
itny  more  expensive  or  different  mode  of 
transportation  was  adopted  for  baggage 
whose  value  was  declared  to  exceed  1100 
than  for  other  baggage.  Nor  was  there 
anything  to  show  that  plaintiff,  or  her 
agent  who  attirnded  to  the  checking  of  the 
baggage  for  her,  had  notice  of  defendant's 
regulations  for  limiting  its  liability.  In 
the  Boston  paseenger  station  notices  were 
posted  that  "freight  and  passenger  tariSa 
naming  rates  on  interstate  traffic  are  on 
file  with  the  agent,  and  will  be  furnished 
for  inspection  upon  application;"  and  in 
the  baggage  room  was  a  notice  that  "150 
pounds  of  personal  baf^^e,  not  escceding 
*100  in  value,  will  be  checked  free  for  each 
passenger  on  presentation  of  a  full  ticket." 
There  was  nothing  in  either  of  these  notices 
to  call  attention  to  any  charge  for  excess 
value,  nor  any  statement  in  terms  that  the 
baggage  liability  was  limited  to  8100,  Nor 
was  it  shown  that  the  notices  themselves 
were  ever  seen  by  plaintiff  or  her  agent.  It 
appears,  however,  that  because  the  weight 
of  her  baggage  exceeded  by  45  pounds  the 
u-eigbt  allowable  under  the  company's  rules, 
a  payment  of  2'i  cents  was  made  for  check- 
ing the  baggage.  Ordinary  numtiered  bag- 
gage checks  appear  to  have  been  delivered 
to  plaintiff's  agent,  but  nothing  else  in 
the  form  of  a  receipt  or  bill  of  lading.  The 
baggage  was  not  lost  in  transit,  but  was 
destroyed  by  Tire  wliile  in  defendant's 
charge,  more  than  twenty-six  hours  after 
it«  arrival  at  defendant's  Sunapee  Lake 
station.  It  was  distinctly  found  as  a  fnct 
that  the  loss  was  due  to  defendant's  ncgli- 

In  the  trial  court,  plaintiff  relied  wholly 
upon  a  count  of  her  declaration  which,  after 
reciting  the  status  of  defendant  as  a  cum- 
moD  carrier,  and  the  contract  of  carriage 
in  interstate  commcTce,  averred  as  ground 
of  recovery  the  neglect  and  refusal  of  de- 
fendant to  deliver  the  baggage  to  plain- 
tiff at  Sunapee  Lake  upon  demand  made, 
accompanied  with  a  tender  of  the  cliecka. 
But  the  course  of  the  trial  shows  that  neg- 
ligence was  a  principal  issue,  if  not  the 
only  vital  issue;  both  parties  requested 
findings  upon  the  question,  and  findings 
were  made  in  response  to  their  respective 
requests;  and  upon  review  the  state  su- 
preme court  treated  negligence  as  the  as- 
serted ground  of  liability,  saving  (200 
Mass.  599,  95  N.  E.  946,  Ann.  6is.  1012B, 
I,.R.A,191SB. 


669)  :  "The  plaintifT,  oo  interstate  passen- 
ger of  the  defendant,  claims  damages  in  ex- 
cess of  $2,000  for  loss  of  her  baggage  oc- 
curring thi'ough  the  negligence  of  thi> 
defendant." 

Although,  according  to  the  well-knonn 
Massachusetts  doctrine,  the  railroad  com- 
pany's reflponsibility  strictly  as  carrier 
would  seem  to  have  terminated  with  the 
completion  of  the  transit  and  the  eafe  de- 
posit of  the  baggage  in  the  railroad  station. 
its  responsibility  thereafter  being  that  of 
warehouseman  (Thomas  v.  Boston  &  P.  R. 
Corp.  10  Met,  472,  477,  43  Am,  Dec.  444: 
Norway  Plains  Co.  v.  Boston  4  M.  R.  Co.  1 
Gray,  J63,  273,  61  Am.  Dec.  423;  i3arron 
V.  Kldreiige,  100  Mass.  455,  459,  1  Am.  Rep. 
iZ6;  Lane  v.  Boston  &.  A.  R.  Co.  112  Mass. 
455,  462;  Stowe  v.  New  York,  B.  *  P.  R. 
Co.  113  MasB^  E21,  523;  Rice  v.  Mart,  118 
Mass.  201,  207,  19  Am.  Kep.  433),  the  dis- 
tinction appears  to  have  been  ignored  by 
the  MnssacbuBetts  court  in  discuasing  the 
case,  perhaps  because  it  does  not  affect  the 
responsibility  for  loss  of  goodB  attributable 
to  negligence;  there  being  in  this  respect 
no  difference  between  a  carrier  and  a  ware- 
houseman. But  it  might  affect  the  question 
whether  defendant's  responsibility  is  to  be 
determined  in  the  light  of  the  interstate 
commerce  act;  and  I  concede  that  it  is. 

It  is,  of  course,  true  that  in  Adams  Exp. 
Co.  v.  CroDinger,  £20  U.  S.  491,  S7  L.  e.1, 
314,  44  L.K.A.(N.S.)  257,  33  Sup.  Ct.  Bep. 
148,  this  court  held  that  by  the  Ca-mack 
amendment  <34  Stat,  at  L.  595,  cbap.  35111, 
U.  S,  Comp.  Stat.  Supp,  1911,  p,  1307,  set 
forth  in  the  marginf )  the  subject -matter 
of  the  liability  of  railroads  under  bills  of 
lading  issued  for  interstate  freight  is 
placed  under  Federal  regulation  so  ae  to 
supersede  the  local  law  and  policy  of  the 
several  stales,  whether  evidenced  by  judi- 
cial decision,  by  statute,  or  by  state  Const!- 

And  I  concede  that  the  supreme  court  of 


f'That  any  common  carrier,  railroad,  or 
transportation  company  receiving  property 
for  transportation  from  a  point  in  one  state 
to  a  point  in  another  state  shall  issue  a 
receipt  or  bill  of  lading  therefor,  and  ahali 
be  liable  to  the  lawful  holder  thereof  for 
any  loss,  damage,  or  injury  to  such  property 
caused  by  it  or  by  any  commoD  carrier, 
railroad,  or  transportation  company  to 
which  such  property  may  be  delivered,  or 
over  whose  line  or  lines  such  property  may 

fiBss,  and  no  contract,  receipt,  rule,  or  regu- 
ation  shall  exempt  such  common  carrier, 
railroad,  or  transportation  company  from 
the  liability  hereby  imposed :  Provided, 
that  nothing  in  this  section  shall  deprive 
any  holder  of  such  receipt  or  bill  of  lading 
of  any  remedy  or  right  of  action  which  he 
has  under  existipg  law." 
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MasBachiisiitts  erred  if  it  intended  ti>  hold 
that  the  carrier's  responsibility  for  inter- 
state passpngers'  ba^'gage  is  not  liken-iae 
within  the  sweep  of  tlie  amendment. 

The  concrete  question,  therefore,  ia  wheth- 
er, under  the  interstate  commerce  a>'t  and 
the  Carmaek  amendment,  this  defendant's 
liabilit;  to  plaintiff,  upon  the  faets  stat- 
ed, is  properly  to  be  limited  to  $100. 

My  views,  in  brief,  are: 

(a)  That  the  baggage  regulation  limit- 
ing the  liability  to  the  amount  named  (if 
construed  as  operative  without  the  knowl- 
edge or  consent  of  the  pa.isenger,  and  in 
the  abSi'nce  of  an  actual  valuation  of  the 
goods,  aaaented  to  by  the  paBsciigcr),  is 
not  authorized  or  sanctioned  by  the  eom- 
merce  act,  and  is  invalid  because  contrary 
to  the  established  policy  of  the  law  govern- 
log  the  common  carrier  in  the  performance 
of  its  public  duties,  and  because  contrary 
to  the  letter  and  spirit  of  the  Carmaek 
amendment. 

(b|  That  tlie  regulation  had  not  received 
the  approval  of  the  Interstate  Commerce 
Commission,  but,  on  the  contrary,  was  cov- 
ered by  an  adverse  administrative  ruling 
made  by  the  Commission  a  few  months  be- 
fore tile  oecurrencea  that  gave  rise  to  this 

1  (c)  Tliat,  being  invalid  per  ae.  the  regu- 
lation derived  no  legal  force  or  vitality 
from  being  included  in  the  filed  and  pub- 
lished schedules. 

(d)  That  the  filing  of  tlie  regulation 
cannot  ^ve  it  the  force  of  a  contract,  be- 
cause ( 1 )  plaintilT  was  ignorant  of  tbe 
regulation  in  fact;  (2}  to  make  it  a  part 
of  her  contract  without  her  knowledge  would 
render  it  a  contract  limiting  the  carrier's 
liability  for  negligence  to  an  arbitrary  sum, 
without  any  agreement  or  representation 
of  value  on  the  part  of  plaintiff,  and  there. 
fore  void  as  being  contrary  to  the  estab- 
lished public  policy;  and  {3)  the  law  will 
not  raise  by  implication  an  agreement  that 
is  contrary  to  the  policy  of  the  law. 

(e)  That  plaintiff  is  not  estopped  to  re- 
cover the  full  value  of  her  goods,  for  she 
was  entirely  free  from  blame  in  the  matter, 
made  no  representation  as  to  value,  and 
sought   no  special   advantage. 

(f)  That  even  were  the  contract  of  car- 
riage as  actually  made  invaliil.  this  would 
not  render  the  bailment  unlawful,  and  (at 
least)  the  carrier  would  be  responsible  for 
the  loss  of  the  goods  through  negligence,  ir- 
respective of  the  contract. 

(gl  That  by  the  terms  of  the  Carmaek 
amendment  tlie  railroad  company  in  this 
case  ia  precluded  from  setting  up  a  limita- 
tion of  liability,  (1)  because  the  limitation, 
as  asserted  against  a  passenger  who  was 
ignorant  of  the  regulation,  and  had  made 
I,.R.A.1013B. 


no  contract  under  it,  amounts  to  a  rule  or 
regulation  for  exempting  the  carrier  from 
liability  for  a  loss  of  property  caused  by 
the  carrier's  negligence,  contrary  to  the 
terms  of  the  amendment;  and  (2)  because 
the  carrier  waived  any  benefit  of  the  regula- 
tion (if  that  were  valid)  by  failing  to  de- 
liver to  plaintiff  a  receipt  or  bill  of  lading 
embodying  the  terms  of  the  contract  *8 
required  by  the  same  enactment. 

The  importance  of  the  subject  seems  to 
warrant   a    aometvhat   evtended    discussion. 

(1)  Reference  is  made  to  g  6  of  the  com- 
merce a«t  an  amended  by  the  Hepburn  act; 
the  portion  relied  upon  being  that  which 
requires  the  filed  and  published  schedules 
to  state  "any  rules  or  regulations  which  in 
anyH-ise  change,  affect,  or  determine  any 
part  or  the  aggregate  of  such  aforesaid 
rates,  fares,  and  charges,  or  the  value  of 
the  service  rendered  to  the  passenger,  ship- 
per, or  consignee,"  In  this'  respect  the  act 
has  remained  substantially  unchanged  since 
the  amendment  of  March  2,  1880  (25  Stat. 
at  L.  855,  chap.  382,  U.  S.  Comp.  SUt.  1911, 
p.  3158),  quoted  in  the  margin. t 

It  is  important  to  observe  that  g  0,  either 
before  or  since  the  Hepburn  act,  does  not 
prrxrribe    tchal    the   rales   and   yegulations 


t"Sec.  6.  Tliat  every  commou  carrier  sub- 
ject to  the  provisions  of  this  act  shall  print 
and  keep  open  to  public  inspection  sclied- 
ules  showing  the  rates  '  ' 
for  the  iranaportatio 
property  which  any  such  ( 
has  established  and  which  are  in  force  at 
the  time  upon  its  route.  The  schedulea 
printed  as  aforesaid  by  any  such  common 
carrier  shall  plainly  state  the  |ilaces  upon 
its  railroad  between  which  property  and 
passengers  will  be  carried,  and  ahatl  con- 
tain the  classification  of  freight  in  force, 
and  shall  also  state  separately  the  terminal 
charges  and  any  rules  or  regutationt  wfttcft 
in  anJ/irise  change,  affect,  or  determine  any 
part  or  Ihe  aggregate  of  atich  aforeaatd 
ratea  and  jaret  and  charges.  Such  sched- 
ules shall  be  plainly  printed  in  large  type, 
and  copies  for  the  use  of  the  public  snail 
be  posted  in  two  public  and  conspicuous 
places  in  every  depot,  station,  or  office  of 
such  carrier  where  passengers  or  freight, 
respectively,  are  received  for  transportation, 
in  such  form  that  they  shall  be  acceasible 
to  the  public  and  can  be  conveniently  in- 
spected, .  .  And  when  any  such  com- 
mon carrier  shall  have  established  and 
published  its  rates,  fares,  and  charges  in 
compliance  with  the  provisions  of  this  sec- 
tion, it  shall  be  unlawful  for  such  common 
carrier  to  charge,  demand,  collect,  or  receive 
from  any  person  or  persona  a  greater  or 
leas  compensation  for  the  transportation  of 
passengers  or  property,  or  for  any  swvicee 
in  connection  therewith,  than  is  specified  in 
such  published  schedule  of  ratea,  fares,  and 
charges  as  may  at  the  time  be  in  force." 
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•Aall  it.  Xeillier  this  Bi.s:tion  nor  any  oth- 1 
er  section  of  tlie  aft  coufers  upon  tlie  car- 
rier any  autliority  over  the  subject.  It  is 
implied  that  there  may  be,  indeed  must  be, 
lules  and  legulationa  for  carrying  on  the 
businesB  of  a  comiiioii  carrier,  in  order  to 
secure  iyeUaa,  i^ciency,  and  a  just  per- 
formance of  its  public  dutit'S;  and  g  6, 
recognizing  tiiia,  pre&cribes-^and,  ax  I 
think,  only  prescriliea — that  whatever  rules 
mud  regulations  may  be  duly  established 
which  ''in  anywiae  change,  affeot,  or  deter- 
mine the  rates,  fares,  and  cliarges,  or  the 
value  of  the  service  rendered,"  shall  be  in- 
cluded in  the  hied  and  published  schedules. 
But  docs  it  follow  from  this  that  the  car- 
rier may  make  any  nilcs  and  regulations 
it  chooses?  Is  the  carrier  to  be  a  laiv  unto 
Itself?  And,  if  not,  what  are  the  limita- 
tions upon  its  power  I  The  answer,  I  tliink, 
is  plain.  The  authority  to  establisii  rules 
and  regulations,  unless  it  arise  from  c\- 
presH  legislative  authority,  is  ilcrived  by 
implication  from  the  necessities  of  the  casi', 
in  view  of  the  nature  of  the  bueiiicsfi,  and  is 
plainly  subject  to  the  limitation  that  the 
rules  and  regulations  shall  not  be  euc)i  as 
to  contravene  the  letter  or  the  policy  of  the 
law,  DOT  such  as  to  evade  responsibility  for 
the  due  performance  of  the  public  diilies 
of  the  carrier. 

This  is  a  principle  universally  recognised 
from  an  early  day  by  the  courts  of  this 
country,  and  it  lies  at  the  foiin<lation  of 
the  rule  everywhere  prevalent  (dilTering.  in 
this  regard,  from  the  rule  that  prevailed 
in  England  for  a  time  prior  to  the  railway 
and  canal  traffic  act  1854,  17  and  IS  Vict. 
chap.  31,  S  7),  that  the  carrier  cannot  limit 
his  liability  by  any  general  regulation  of 
published   notice. 

It  is  for  this  reason,  primarily,  that  the 
regulation  here  in  question, — ''Baggage  lia- 
bility is  limited  to  personal  baggage  not  to 
exceed  ¥100  in  value  .  .  .  unless  a  great- 
er value  is  declared,"  etc.,  if  treated  as  in- 
tended to  be  effective  without  the  knowledge 
or  assent  of  the  pas  enger,  seems  to  me  to 
be  a  regulation  entirely  beyond  the  power 
of  the  carrier  to  establish."  The  state  re- 
ports arc  full  of  cases  recognizing  the  prin- 
ciple, and  applying  and  enforcing  it  with 
respect  to  the  particular  lubject-matter 
now  under  consideration.  It  is  not  neces- 
sary, however,  to  go  outside  of  our  own  f- 
ports,  ff>T  this  court  from  the  beginning 
until  now  has  constantly  recofrnized  and 
steadfastly  enforced  this  limitation  of  the 
authorit^'of  the  common  carrier  with  re- 
spect to  regulations  of  the  same  essential 
character  as  the  one  now  in  question. 

Thus,  in  New  Jersey  Steam  Nav.  Co.  y. 
Merchants*  Bank,  6  How.  344,  382,  12  L. 
ed.  4«3,  4B2.  the  eourt  held  that  the  carrier 
L.R.A.igi5B. 


could  not  by  published  notices  teekiug  to 
limit  its  responsibility  exonerate  itself  from 
the  duties  which  the  law  annexed  to  its  em- 
ployment. And,  dealing  with  an  express 
stipulation,  the  eourt,  by  Mr.  Justice  Nel- 
son (p.  :182|,  said:  "But  admitting  the 
right  thus  to  restrict  his  obligation,  it  by 
no  means  follows  that  be  can  do  so  by  any 
act  of  his  own.  Be  is  in  the  cJ!ercise  of  a 
»orl  of  puAljc  office,  and  hat  public  datitt 
to  prifarni,  jrum  tchich  he  should  not  be 
permiltcd  (o  exotierale  himself  without  the 
assent  of  the  partite  ctinccfttcd.  -Ind  tkia 
is  not  to  be  implied  or  inferred  from  a  gen- 
eral notice  to  the  puhlie,  limiling  hii  obli- 
gation, irhich  may  or  may  not  be  aieented 
to.  lie  is  hound  to  receive  and  carry  all 
the  gouds  offered  foi'  transportation,  sub- 
ject to  all  the  responsibilities  incident  to  hia 
employment,  and  is  liable  to  an  action  in 
rase  of  refusal.  And  we  agree  with  the 
eourt  in  the  case  of  llollister  v.  Nowlen,  19 
Wend.  234,  247,  32  Am.  Dec.  4jo,  that,  if 
any  implication  is  to  be  indulged  from  thu 
delivery  of  the  goods  under  the  general  no- 
tice, it  is  as  strong  that  tlie  owner  intended 
to  insist  upon. his  rights  and  the  duties  of 
the  carrier,  as  it  ia  that  he  assented  to  their 
qualification.  The  burden  of  pro-  '  lies  on 
tlio  carrier,  and  nothing  short  of  an  €J:press 
stipulation  by  parol  or  in  icriliag  ahnalii 
be  perniilled  to  discharge  htn.  from  duties 
ichich  the  law  has  annexed  t:i  hiv  employ- 
la  York  .\Ifg.  Co.  V.  Illinois  C.  R.  Co.  3  . 
Wall.  J07,  112,  18  L.  ed.  170,  171,  the  court, 
speaking  by  Mr.  Justice  Field,  said :  "'Thii 
law  prescribes  the  duties  and  responslbili- 
ties  of  the  common  carrier,  lie  exercises, 
in  one  sense,  a  public  employment,  and  nas 
duties  to  the  public  to  perform.  Though  lie 
inay  .  .  .  prescribe  regulations  to  pro- 
tect himself  against  imposition  and  fraud, 
and  fix  a  rate  of  cbargos  proportionate  to 
the  magnitude  of  the  risks  lie  may  have  to 
encounter,  he  can  make  no  discrimination 
between  persons,  or  vary  his  charges  from 
their  condition  or  character.  He  is  bound 
to  accept  all  goods  olTered  witliin  the  course 
of  bis  eniployment,  and  is  liable  to  an  ac- 
tion in  case  of  refusal.  He  is  eliargesbie 
for  all  losses  except  such  as  may  be  occa- 
sioned by  the  act  of  (!od  or  the  public 
enemy.  He  insures  againnt  all  accidents 
which  result  from  human  agency,  although 
occurring  without  any  fault  or  neglect  on. 
his  part;  and  he  cannot  by  any  mere  act  of 
his  oicn  avoid  the  responsibility  tohidi  the 
lam  thus  impages.  He  c«*»ol  tcrecn  him- 
self from  liability  by  any  general  or  nprrial 
notice,  nor  oan  hp.  coeroe  the  oictter  to  yield 
assent  io  a  limitation  of  responsibility  by 
making  eaorbitant  lAargee  vAett  such  atsent 
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is  refutvd.  Tlie  owner  <if  tlie  goods  may  rely 
upon  this  reaponsibility  imposed  by  the 
common  law,  which  can  only  be  rettricted 
end  qualified  icheit  he  cxprcaaly  stipulate* 
for  the  reatriction  and  qualificaliOH.  But 
when  such  atipuUtiun  is  made,  and  it  docs 
not  cover  losses  from  negligorcc  or  mis- 
conduct, we  can  percpii'c  no  just  rcaaon  for 
refusing  its  recognition  and  enforccmenf." 

In  Michigan  C.  R.  Co.  v.  Mineral  f^piin^s 
Mfg.  Co.  16  Wall.  318,  329,  21  L.  ed.  297, 
302.,  the  court,  after  repeating  the  language 
I  have  quoted  from  the  opinion  in  H  How., 
proceeded  to  say :  "These  considerations 
against  the  rcla^fation  of  the  common-law 
responsibility  by  public  advertisements  ap- 
ply Kith  equal  /orre  to  notices  having  the 
same  object,  attached  to  receipts  given  by 
carriers  on  taking  the  property  of  those 
who  employ  tliem  into  their  possession  for 
trans portat tun.  Both  arc  attempts  to  ob- 
tain, by  indirection,  exemption  from  bur- 
dens imposed  in  the  interests  of  trade  upon 
this  particular  business.  It  it  not  only 
against  the  policy  of  the  law,  but  a  serious 
injury  to  commerce,  to  alloic  the  carrier  to 
say  that  the  skipper  of  merchandise  assents 
to  the  terms  proposed  in  a  notice,  ichether 
it  be  general  to  the  public  or  special  to  a 
particular  person,  merely  because  he  does 
not  expressly  dissent  from  them.  If  the 
parties  were  on  an  equality  in  tlieir  deal- 
ings with  each  other  there  might  be  some 
show  of  reason  [or  assuming  acquiescence 
from  silence,  but  in  the  nature  of  the  case 
this  equality  does  not  exist,  and,  therefore, 
every  intendment  should  be  made  in  favor 
of  the  shipper  when  he  takes  a  receipt  for 
his  property,  with  restrictive  conditions  an- 
nexed, and  says,  nothing,  that  he  intends 
to  rely  upon  the  law  for  the  security  of  his 
rights.  /(  can  readily  be  seen,  if  the  car- 
rier can  reduce  his  liability  in  the  vay  pro- 
posed, he  can  transact  business  on  any 
terms  he  chooses  to  prescribe.  .  .  ,  The 
lair,  in  conceding  to  carriers  the  ability  to 
obtain  any  reasonable  qualification  of  their 
responsibility  by  express  rontract,  has  gone 
as  far  in  this  direction  as  public  policy  teiU 

So,   in   New   York  C.  ft   H.   E.   R.   Co.  v. 

Fraloff,  100  U.  S.  24,  27,  25  L.  ed.  531,  533, 
the  court  said:  '-It  is  undoubtedly  com- 
petent for  carriers  of  passengers,  by  Specific 
regulations,  distinctly  brought  to  the  knowl- 
edge of  the  passenger,  which  are  reasonable 
in  their  character,  and  not  inconsisfenf  vHth 
any  statute  or  their  duties  to  the  public,  to 
protect  themselves  against  liability  as  in- 
surers, for  baggage  exceeding  a  fixed 
amount  in  value,  except  upon  additional 
compensation,  proportioned  to  the  risk. 
And  in  order  that  such  regulations  may  be 
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practically  effective,  and  the  eam'er  «d- 
viai-d  of  the  full  extent  of  its  responeibilky, 
and,  consequently,  of  the  degree  at  precau- 
tion necessary  upon  its  part,  it  moy  right- 
fully require,  as  a  condition  precedent  to 
any  contract  for  the  transportation  of  bag- 
gage, information  frotn  the  passenger  as  to 
its  ralue;  and  if  the  value  thus  disclosed 
exceeds  that  which  tbe  passei^er  may  rea- 
sonably demand  to  be  transported  as  bag- 
gage without  extra  compensation,  the 
carrier,  at  its  option,  can  make  such  addi- 
tional charge  as  the  rid:  fairly  justifles." 

[2]  And  if  it  is  against  the  policy  of 
the  law  for  «  common  carrier  'o  limit  its 
'■common-law  liability" — that  of  quasi  in- 
surer of  goods — by  general  regulation  or 
published  notice  not  assented  to  by  the  pas- 
senger or  shipper,  this  is  more  emphatically 
true  with  respect  to  its  responsibility  for 
losses  due  to  tlie  negligence  of  the  carrier 
or  of  its  servants;  for,  even  by  express  con- 
tract, upon  whatever  consideration,  the  car- 
rier is  not  permitted  to  obtain  exemption 
from  liability  for  negligence.  New  Jersey 
Steaui  Xav.  Co.  v.  Merchants'  Bknk,  S  IIow*. 
344,  383,  12  I.,  ed.  463,  4B2;  Yorti  Mf^  Co. 
».  Illinois  C.  K.  Co.  3  Wall.  107,  113,  18 
L.  ed.  170,  172;  New  York  C-  R.  Co.  v. 
Lockwood,  17  Wall.  357,  375,  384,  21  I,. 
ed.  627.  63S,  641,  10  Am.  Neg.  Cas.  624; 
Fank  of  Kentucky  v.  Adams  Exp.  Co  03 
U.  S.  174,  183.  23  L.  ed.  872,  876. 

The  rule  admits  of  but  one  c\ceptioD.  and 
that  is  hedged  with  important  qualiSca- 
tions.  It  is,  that  where  a  contract  of  car- 
riage is  fairly  made  between  shipper  and 
carrier  agreeing  upon  a  valuatiou  of  the 
property  carried,  or  based  upon  ■  valuation 
declared  by  the  shipper  and  relied  on  by 
tile  carrier,  with  a  rate  of  freight  based 
upon  a  condition  limiting  tbe  carrier's  lia- 
bility to  the  ajnount  of  the  agreed  or  de- 
clared valuation,  and  the  valuation  is  in 
good  faith  relied  upon  by  the  carrier,  and 
is  not  a  mere  cover  for  an  attempt  by  the 
carrier  to  escape  liability  for  negligence, 
the  contract  will  be  recagni7.ed  as  a  proper 
mode  of  securing  a  due  proportion  between 
the  amount  for  which  the  carrier  is  respon~ 
sible  and  the  freight  he  receives,  and  the 
shipper  will  be  estopped  from  claiming  more 
than  the  agreed  or  declared  valuation,  even 
in  case  of  a  loss  due  to  negligence.  So  it 
was  laid  down  by  this  court  in  Hart  v. 
Pennsylvania  K.  Co.  112  U.  S.  331,-  338,  28 
L.  ed.  717.  720,  a  Sup.  Ct,  Rej  151.  and 
the  grounds  of  deiusion  were  expressed  in 
the  opinion  of  the  court  (by  Jlr.  Justice 
Blati-bford )  in  terms  so  clear  that  beaides 
being  uniformly  followed  by  this  court  un- 
til now,  they  have  been  adopted  generally 
by  states  that  adhere  to  the  eommon-Iaw 
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rules  of  liability.  To  quote  from  the  opin- 
ion (112  U.  S.  340):  "Aa  a  general  rule, 
BJid  in  tlie  absence  of  fraud  or  impoaiti 
a  common  carrier  is  answerable  tor  tbe  lou 
of  a  package  of  goods  though  be  is  igno' 
rant  of  ita  contents,  and  though  its  fontents 
are  ei-er  so  valuable,  if  he  does  not  make  a 
special  acceptance.  This  la  reasonable,  be- 
cause he  can  always  guard  bimself  by  a 
special  Bcccptanre,  or  by  insiatiog  on  being 
informed  of  the  nature  and  value  of  the 
articles  before  receiving  them.  //  the  ship- 
per is  guilty  of  fraud  or  imposition,  by 
miareprexenting  the  nature  or  value  of  the 
articles,  he  dealrogs  hta  c'aiDi  to  indemnity, 
because  he  has  attempted  to  deprive  the 
carrier  of  the  right  to  be  compensated  in 
proportion  to  the  value  of  the  articles  and 
the  consequent  rish  assumed,  and  Khat  he 
has  done  has  tended  to  lessen  the  vigilanoe 
the  earner  icould  otkerurise  have  bestoiiKd 
[citing  cases].  This  qualification  of  tbe 
liability  of  the  carrier  is  reasonable,  and 
la  as  important  as  the  rule  whiuh  it  quali- 
ties. There  is  no  justice  in  allowing  the 
shipper  to  he  paid  in  large  value  for  an 
article  which  he  has  induced  tlie  carrier  to 
taltc  at  a  low  rate  of  Freight  on  the  asser- 
tion and  agreement  that  ita  value  is  a  less 
sum  than  that  claimed  after  a  loaa.  It  is 
just  to  hold  the  shipper  to  his  agreement, 
fairly  made,  as  to  value,  even  where  the 
loaa  or  injury  liua  occurred  through  the 
negligence  of  the  carrier.  The  effect  of  the 
agreement  ia  to  cheapen  the  freight  and 
secure  the  carriage,  if  there  is  no  loss;  and 
the  effect  of  disregarding  the  agreement, 
after  a  loss,  ia  to  expose  the  carrier  to  a 
^eater  risk  "than  the  parties  intended  he 
should  assume.  The  agreement  as  to  valu  , 
in  this  case,  stands  as  if  the  carrier  had 
asked  the  value  of  the  horses,  and  had  been 
told  by  the  plaintilT  tbe  sum  inserted  in  the 
contract.  The  limitation  aa  to  value  has 
no  tendency  to  exempt  from  liability  for 
negligence.  It  does  not  induce  want  of  care. 
It  exacts  from  the  carrier  the  measure  of 
care  dua  to  the  value  agreed  on.  The  car- 
rier is  bound  to  respond  ir  that  value 
for  negligence.  The  compensation  for  car- 
riage is  based  on  that  value.  The  shipper 
ia  estopped  from  saying  that  thr  value  is 
greater." 

(3)  Such  was  the  state  of  the  common 
law  of  this  country,  as  universally  recog' 
nized,  when  the  interstate  commerce  act 
was  passed,  and  I  am  unable  to  see  in  S  ^> 
or  elsewhere  in  that  act,  any  purpoae  to 
change  it.  During  the  entire  time  that  in- 
tervened between  tlie  paasage  of  the  act  and 
the  passage  of  the  Hepburn  act  (including 
the  Carmack  amendment)  in  1808,  the 
courts  of  the  states  (except  in  the  few 
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'  states  that  adopted  a  policy  less  favorable 
to  the  carrier)  and  tlie  Federal  courts  gen- 
erally administered  the  law  as  before,  and 
without  a  suggestion,  so  far  as  I  have  ob- 
served, that  g  6,  in  requiring  that  all  rules 
and  regulations  having  a  bearing  upon  rates 
should  be  tiled  and  published,  had  in  any- 
way authorized  common  carriers  by  any 
mere  rule  or  regulation,  although  properly 
promulgatei'  to  limit  the  liability  for  liani- 
agea  by  negligenee  in  the  abaence  of  an 
express  ag'reement  as  to  value  assented  to 
by  the  shipper,  or  some  representation  of 
value  made  by  him. 

Indeed,  this  court.  In  the  recent  case  of 
Pennsylvania  R.  Co.  v.  Hughes,  191  U.  S. 
477,  488,  48  L.  ed.  268,  272.  24  Sup.  Ct. 
Rep.  132,  held  that  g  6,  as  it  stood  after 
the  amendment  of  March  2,  1889,  and  be- 
fore the  Hepburn  act,  did  not  amount  to 
a  regulation  of  the  matter  o.'  a  limitation 
of  the  carriers'  liability,  to  a  particular  sum 
in  consideration  of  lower  freight  rates  for 
transportation.  To  quote  from  tbe  opinion 
{pp.  4S7,  488)  :  "It  may  be  assumed  that 
under  the  broad  power  conferred  upon  Con- 
^  ress  over  interstate  commerce  as  defineil 
in  repeated  decisions  of  this  '  urt,  it  would 
be  lawful  for  that  body  to  make  provision 
an  to  contracts  for  interstate  carriage,  per- 
mitting  the  carrier  to  limit  ita  liability  to 
a  particular  sum  in  consideration  of  lower 
freight  rates  for  transportation.  But  upon 
pvaminatiou  of  the  terms  of  the  law  relied 
upon  we  fail  to  And  any  such  provision 
therein.  The  secdons  of  the  interstate  com- 
merce law  relied  upon  by  the  learned  coun- 
sel tor  plaintiff  in  error,  24  Stat,  at  L. 
379,  382,  chap.  104.  U.  8.  Comp.  Stat. 
lilOl,  p.  3154;  25  Stat,  at  L.  855,  chap. 
:i82,  U.  S.  Comp.  Stat.  1901,  p.  3158,  pro- 
vide for  equal  facilities  to  shippers  fo-  the 
interchange  of  traffic ;  tor  nondiscrimina- 
tion in  freight  rates;  for  keeping  schedules 
nf  rates  open  to  public  inspection;  for  post- 
ing the  same  in  public  places,  tcilk  certain 
particulars  as  to  charges,  rules,  and  regu- 
lations; ,  .  ,  giving  remcdiea  for  the 
enforcement  of  the  foregoing  provisions, 
and  proiding  penalties  for  their  violation. 
.  .  .  While  under  these  provisions  it  may 
be  said  that  Congress  has  made  it  obliga- 
tory to  provide  proper  faciluiea  for  inter- 
state carriage  of  freight,  and  has  prevented 
carriers  from  obstructing  continuous  ship- 
ments on  interstate  lines,  we  look  in  vai-n 
fay  any  regulation  of  Ike  matter  here  in 
controversy.  There  is  no  sanction  of  agree- 
ments of  this  character  limiting  liability  to 
stipulated  valuations,  and,  until  Congri  a 
shall  legislate  upon  it,  is  there  any  valid 
objection  to  the  state  enforcing  its  own 
regulations   upon   the   subject,   although    it 
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may  to  this  extent  indirectly  affect   'nter- 
state-commerce  ctmtracts  of  carriage!" 

This  query  wa-g  bj  the  decision  answered 
in  the  negative.  Ai.d  as  &  I'eault,  notwith- 
Htanding  §  8  of  the  commerce  act,  the  courts 
of  Pennsjlvaaia  were  left  free  to  disregard 
the  rule  laid  down  in  Hart  r.  Fennxylvania 
R.  Co.  and  Ui  follow  Uieir  onu  declared 
doctrine  denying  the  right  of  a  com 
carrier  to  limit  its  liability  for  Iosbcb  due 
to  negligence,  even  by  a  special  Hgroeraent 
including  a  valuation  aanDnted  to  by  the 
shipper.  In  this  reaptet  the  situation  was 
changed  by  the  Carmack  anii'iidn.ent  to  tbe 
Hepburn  act,  but  not  (bo  fai-  as  I  can  gee) 
by  any  of  the  changes  made  in  §  6  by  that 

(4)  And  I  liad  Bup|>osed  that  since  as 
before  the  Carmack  amendment,  undtr  the 
decisions  of  this  court  in  Adaras  E^p.  Co. 
T.  Croninger,  226  U.  S.  491,  57  L.  ed.  314, 
44  L.R.A.{.\.S.)  257,  33  Sup.  Ct.  Rep.  148, 
and  the  other  cases  that  hare  followed  it 
along  the  same  line,  tlie  general  rules  of 
law  that  disabled  the  common  carrier  from 
establishing  regulations  for  limiting  its  lia. 
bllity  hy  general  notice  not  brought  home 
to  the  shipper,  and  debarred  the  carrier 
from  limiting  its  liability  for  losses  due  to 
negligence  except  by  a  special  agreement 
i  .eluding  a  fair  valuation  assented  to  by 
the  siiipper,  had  remained  in  full  force  and 
vigor,  and  indeed,  by  the  effect  of  the 
amendment,  bad  been  made  the  exclusive 
rule  of  conduct  for  interstat;  carrierr.  by 
rail.  For  tbe  Croninger  Case  not  only  held 
i  negatively )  that  the  amendment  super- 
seded state  laws  upon  the  subject,  but 
(affirmatively)  that  in  mfltters  not  cov- 
ered by  its  own  express  term.s  it  had  the 
effect  of  establishing  the  commonlaw  rules 
respecting  the  carrier's  liability,  as  laid 
down  in  previous  decisions  of  this  court, 
and  adopted  generally  by  the  Federal 
courts.  To  quote  from  the  opinion  I  p. 
504)  :  "Prior  to  that  amendment  the  rule 
of  carrier's  liability,  for  an  interstate  ship- 
ment of  property,  as  enforced  in  both  Fed- 
eral and  state  courts,  waa  either  that  of  the 
general  common  law  as  declared  by  this 
court  and  enforced  in  the  Federal  courts 
throughout  the  United  States  (Hart  v. 
Pennsylvania  E.  Co.  112  U,  S.  331,  28  L. 
ed.  717,  5  Sup.  Ct.  Rep.  1511,  or  that  de- 
termined by  the  supposed  public  policy  of 
a  particular  state  (Pennsylvania  B,  Co.  v. 
Hughes,  191  U.  S.  477,  48  L,  ed,  208,  24 
Sup.  Ct.  Rep.  132),  or  that  proscribed  by 
statute  law  of  a  particular  state  (Chicago, 
M.  &  St.  P.  R.  Co.  V.  Solan,  189  U.  S.  133, 
42  L.  ed.  888,  18  Sup.  Ct.  Rep.  289|, 
Neither  uniformity  of  obligation  nor  of 
liability  was  possible  until  Congress  should 
I..R.A.1015B. 


deal  with  the  subject."  (Page  oOJ)  :  "That 
tbe  Icgblation  supersedes  alt  the  regula- 
tions and  policies  of  a  particular  state  upon 
the  same  subject  results  from  its  general 
cliaructer.  It  embraces  the  LUbject  of  the 
liability  of  the  carrier  under  a  bill  of  lad- 
ing which  he  must  issue,  and  limits  his 
power  to  exempt  himself  by  rule,  regula- 
tion, or  contract.  Almost  every  detail  of 
the  subject  is  covered  so  completely  that 
there  can  be  no  rational  doubt  but  that 
Congress  intended  tu  take  po^iscssioii  of  the 
subject  and  supersede  all  state  regulation 
with  reference  to  it."  (Page  507 1  :  "But 
it  has  been  argued  that  tbe  nonexclusive 
character  of  this  regulation  is  manifested 
by  the  proviso  of  the  section,  and  that  state 
legislation  upon  the  same  subject  is  not 
superseded,  and  that  the  holder  of  any 
such  bill  of  lading  may  rcdort  to  any  right 
of  action  against  such  a  carrier  conferred 
hy  existing  state  law.  This  view  is  un- 
tenable. It  would  result  in  the  nullifica- 
tion of  the  regulation  of  a  national  subject 
and  operate  to  maintain  the  confusion  of 
the  diverse  regulation  which  it  was  the  pur- 
pose of  Congress  to  put  an  end  to.  .  .  , 
To  foiislrue  lAw  proviso  os  preaerning  to 
the  holder  of  any  aiich  bill  of  lading  any 
right  or  remedy  icAicfc  hv  maij  have  hod 
under  rxisting  Federal  laic  at  the  time  of 
his  action  gives  to  it  a  more  rational  inter- 
pretation than  one  which  would  preserve 
rights  and  remedies  under  existing  state 
laws,  for  the  latter  view  would  cause  the 
proviso  to  destroy  the  act  itself." 

It  was  upon  this  construction  of  the  act 
that  we  proceeded  to  determine  tbe  validity 
of  tlie  provision  in  the  receipt  or  bill  of 
lading  there  in  question,  which  limited  the 
liibility  of  the  carrier  to  the  agreed  value 
of  $50;  and  we  applied  thereto  the  familiar 
niles  to  which  I  have  already  referred. 
Thus  (p.  509):  "That  a  co-nmon  carrier 
cannot  exempt  himself  from  liability  for  his 
own  negligence  or  that  of  his  servant*  is 
elementary.  York  Mfg.  Co.  v,  Illinois  C. 
R.  Co.  3  Wall.  J07,  18  L.  ed.  170;  Sew 
York  C.  R.  Co.  y.  Lockwood,  17  Wall.  357, 
21  L.  ed,  H27,  10  Am.  Neg.  Cas.  024;  -iank 
of  Kentucky  v.  Adams  Exp.  Co.  93  U.  S. 
174,  23  L.  ed.  872;  Hart  v.  Pennsylvania 
R.  Co.  112  U.  S.  331,  338,  28  L.  ed.  717, 
720,  5  Sup.  Ct.  Rep.  151.  The  rule  of  the 
common  law  did  not  limit  Iiis  liability  to 
lofls  and  damage  due  to  bia  own  negligence, 
or  that  of  his  seryants.  Tl-at  rule  went 
beyond  this,  and  he  was  liable  for  any  loss 
or  damage  which  resulted  from  human 
agency,  or  any  cause  not  the  act  of  God 
or  the  public  enemy.  But  the  rigor  of  this 
liahility  might  be  modified  through  any 
fair,   reaiotmble,   and  just   agreement   irilfc 
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ihs  shipper  ic7iicft  did  not   include  exemp- 
tion against   the   ncgtigenec   of   the   carrier 
or  kis  BCTvanta.     Tbe  inlitrent  riglit  to  re- 
ceive   a   compensation    commensurate    nitb 
tlie  risk  Involved  the  right  to  protect  him- 
self from  fraud  and  imposition  by  reaaoa- 
able  rules  and  regulations,  and  the  riglit  to 
agree  upon  a  rate  proportionate  to  the  value 
of  the  property  transported.     It  has  ther 
fore  becomu  an  established  rule  of  the  coi. 
man  laio  OS  declared  by  this  court  in  mar 
rases   that   such   a  carrier  itinif   by   a  fwi 
open,  jast,  and  reoaotiofcie  agrceincnl   Urn 
the  amount  reaovcrahle  by  a  ship-per  in  ca 
of  loss  or  damage  to  an  agreed  value  made 
for   the  purpose  of  obtaining   the  loicer  of 
tico  or  more  rates  of  charges  proportioned 
to  the  amount  of  the  risk." 

The  other  deeisions  that  have  followed 
the  Croninger  Case  (Chicago,  B.  &  Q.  R.  Co. 
V,  Miller,  228  U.  S.  513,  57  L.  ed.  323.  33 
Sup.  Ot.  Rep,  155;  Chicago,  St.  P.  M.  4 
O.  R.  Co.  V.  LatU,  226  U.  S.  519,  57  L.  ed. 
328,  33  Sup.  Ct.  Rep.  155;  Wells.  F.  i  Co. 
V.  Neiman-MarcuB  Co.  227  U.  S.  469,  57 
Ia  ed.  600,  33  Sup.  Ct.  Rep.  207:  Kansas 
City  Southern  R.  Co.  t.  Carl,  227  U.  S. 
639,  67  L.  ed.  883,  33  Sup.  Ct.  Rep.  391; 
Miesouri,  K.  &  T.  R.  Co.  v.  Harriman,  227 
V.  S.  857,  6'.  L.  ed.  680,  33  Sup.  Ct.  Rep. 
307;  Chicago,  R,  I,  &  P.  R,  Co.  v.  Cramer, 
232  U.  S.  490,  58  L.  ed.  61)7,  34  Sup.  Ct. 
Rep.  383;  Great  Northern  R.  Co.  v.  O'Con- 
nor, 232  V.  S.  508,  58  L.  ed.  703,  34  Sup. 
Ct.  Rep.  380)  have  simply  applied  th-  doc- 
trine therein  laid  down,  under  varying  cir- 
cumstances. 

In  each  of  these  cases  there  was  a  special 
contract,  held  by  the  court  to  liave  been 
fairly  made,  and  to  amount  to  a  valuation 
by  the  shipper  of  the  goods  in  question  for 
the  purposes  of  the  ahipment.  In  short,  the 
court  in  each  instance  applied  the  nile  of 
liability  laid  down  in  Hsrt  v.  PennRylvania 
R.  Co.  supra, 

(5)  Because  of  this  firmly  established 
policy  of  the  law  respt'cting  the  carrier's 
responsibility  for  the  consecjunnces  of  his 
negligence,  I  should  have  com  trued  the 
"regulation"  in  question,  Timitins  the  bog- 
frage  liability  to  $100,  in  subordination  to 
tbat  policy.  According  to  the  canon  uni- 
formly applied  in  construing  statutes,  that 
of  giving  them  no  meaning  bcvoiid  that 
which  the  legislature  may  eonstltutionftlly 
enact,  I  should  have  conatrued  the  baggage 
regulation  as  a  formula  for  standardizing 
tlie  contracts  proposciJ  to  be  made  ijy  the 
carrier  with  the  assent  of  passengers;  not 
that  the  formula  ot  itself  constituted  a  sub- 
stitute for, a  contract,  or  was  intended  to 
Wcome  binding  upon  the  passenger  imtil 
i,.lt.A,]iH5B,  : 


directly  brought  to  his  notice  and  in  some 
way  consciously  assented  to  by  him. 

But  my  brethren  construe  it  as  binding 
in  the  absence  of  any  knowledge  or  assent 
on  tbe  pttrt  of  the  passenger.  So  consid- 
ered, 1  deem  it  void  as  being  a  regulation 
tbat  it  was  beyotid  the  power  of  the  com- 
mon carrier  to  adopt.  And  if  I  am  right 
about  this,  the  fact  that  it  was  included 
in  the  filed  and  published  schedules  does 
not  in  the  least  add  to  its  elticacy. 

It  is  not  a  question  of  mere  unreasonable- 
ness. A  carrier  may  resort  to  practices 
that  are  so  clearly  unwarranted  by  law 
■a  to  require  no  preliminary  application  to 
the  Commission,  and  that  not  even  the 
sanction  of  the  Commi&tiion  could  validate. 
I  think  the  attempt  to  enforce,  ex  parte, 
such  a  limitation  of  liability,  ia  in  tbat 
category. 

(6)  But,  in  fact,  the  Commission  had 
distinctly  ruled  against  the  validity  of  the 
regulation  in  question,  construed  as  tbe 
court  now  construes  it;  and  had  done  this 
prior  to  tbe  time  this  action  arose. 

I  lind  nothing  savoring  oi  approval  in 
V  34(gJ  of  Tariff  Circular  Xo.  ISA,  ef- 
fective April  15.  J90S.  The  reference  to 
"excess- baggage  rates"  is  to  charges  tor  ex- 
cess weight,  as  I  think  suQiciently  appears 
from  26  Inters.  Com.  Rep.  292.  But,  if 
intended  to  apply  to  excess  value,  it  does 
not  suggest  that  a  limitation  of  liability 
for  losses  attributable  to  negligence,  effec- 
tive without  the  knowledge  or  consent  of 
the  passenger,  is  to  be  made  a  part  of  such 

And  in  Re  Released  Rates,  13  Inters. 
Cora.  Rep.  650,  decided  May  14,  1B08,  the  ' 
Commission,  after  full  hearing  and  consid- 
eration, made  an  administrative  interpre- 
tation of  the  Carmac'-c  amendment,  holding 
distinctly  that  it  did  not  abrogate  th*  law 
of  tlie  Loekwood  Case,  17  Wall.  3S7,  21 
L.  ed,  627,  10  Am.  Xcg,  Cos.  624,  and  the 
Hart  Case,  112  U.  S,  331,  28  L.  ed.  717,  5  . 
Sup.  Ct.  Rep.  151.  Among  other  rules  laid 
down  (Mr.  Commissioner  Lane  writing) 
were  these  (p,  553)  :  "(b)  When  the  ship, 
per  has  placed  upon  his  goods  a  specific 
value,  tbe  carrier  accepting  the  same  in 
good  faith  as  their  real  value,  the  rate  of 
freight  being  fixed  in  accordance  therewith, 
the   shipper   cannot   recover   an   amount   in 

Bs  ot  the  value  he  has  disclosed,  even 

n  loss  is  caused  by  the  carrier's  negli- 
gence"  [citing  tbe  Mart  CaEje,  and  quoting 

talics  from  the  opinion  to  the  effect 
that  under  the  circumstances  disclowd  "the 
shipper   is   estopped  from   saying   thtit   (fin 

e  is   grenter").     And   again    (p.   S.W)  ; 

■  same  principle  is  applicable  when  the 
shipper   has  in   some   other   way   concealed 
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the   nature   or   t 

.  .  .  It  does  1 
ciple  is  in  any  respect  i. 
provisions  of  g  20  [mei 
amendment].  The  carr 
'for  anj  loss,  daTnage,  c 
contract,   receipt,   rule,  c 


value   of   lliB   goods   in 

lower   rate   of   freight. 

.  appear   tliat  this   prin- 

n  derogation  of  the 

ining  the  Carmack 

r    is    made    liable 

■  injury,'   and   "no 

r   regulation   shaU 

tranaportation  company  from  the  liability 
hereby  imposed.'  But  it  is  of  the  highest 
importance  to  note  that  this  limitation  is 
not  secured  by  contract  or  notice — the  con- 
tract has  no  validity  per  se.  It  is  only 
right  that  a  carrier  who  has  acted  in  good 
faith  should  be  protected  against  the  frauds 
and  misrepresentations  of  the  shipper,  and 
the  law  accomplishes  this  through  the  oper- 
ation of  the  principle  of  estoppel.  The 
shipper  is  estopped  from  recovering  an 
amount  in  excess  of  the  declared  value,  and 
the  rule  is  in  perfect  harmony  with  the 
law  as  it  stands  to-day.  6  Cyc.  title  'Car- 
riers,' p.  401,  note  5.  Ic|  //  the  specified 
amount  dof:H  >iof  purpart  to  be  an  agreed 
t:a(uafiOR,  but  repreaentt  an  attempt  on  the 
pari  of  the  carrier  to  limit  the  amount  of 
Ttcovery  to  a  fixed  sum,  irrespective  of  the 
actual  value,  the  atipalation  is  void  as 
against  loss  due  to  the  carrier's  negligence 
or  other  misconduct.  Much  confusion  has 
arisen  from  failure  to  distinguish  between 
this  situation  and  the  situation  compre- 
hended in  Hart  v.  Pennsylvania  R.  Co-  su- 
pra. That  decision  was  e.vprcsHly  predi- 
cated upon  the  principle  of  estoppel;  the 
shipper  had  misrepresootcd  the  value  of  his 
property,  and  had  thereby  secured  the  bene- 
fit of  a  lower  rate  than  1 .'  was  properly 
entitled  to  by  virtue  of  the  real  value. 
was  estopped  by  his  fraudulent  conduct 
from  recovering  an  amount  in  excess  of  the 
value  he  had  declared.  In  the  case  we  ar 
now  considering,  the  requisites  oE  estoppf 
are  wanting.  An  estoppel  i:anuot  arise  un 
less  the  party  invoking  it  has  been  the 
victim  of  misrepri-sentation,  and  has  him- 
self acted  in  good  faith.  Can  it  possibly 
he  argued  that  when  a  carrier  has  arbi' 
trarily  placed  in  its  bill  of  lading  a  stipu- 
latiOD  limiting  the  amount  of  its  liability. 
regardless  of  the  actual  value  of  the  prop- 
erty, it  may  claim  the  benefit  of  an  estop- 
pel 7  Obviously  not;  it  has  not  acted  in 
good  faith,  neither  has  it  been  the  victim 
of  mis  representation."  And  again  (p.  ASB)  : 
"(d)  //  the  specified  o»ioun(,  vhile  pur- 
parting  to  be  an  agreed  i-aluaiion,  is  tn 
faet  purely  fictitious,  and  represents  an  at- 
tfmpt  to  limit  the  carrier's  liability  to  an 
arbitrary  amount,  liability  for  the  fvll 
i-olue  cannot  be  escaped  in  erent  of  loss  due 
to  negligence.  This  situation  is  substan- 
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tiallj  identical  with  tliat  just  considered, — 
the  difference  is  one  in  form  only." 

■(7)  I"  the  Ifart  Case,  112  U,  S.  331,  28 
L.  ed,  737,  5  Sup.  Ct.  Rep.  131,  the  funda- 
mental ground  of  decision,  as  appears  from 
what  has  been  quoted  from  the  opinion,-  was 
that  since  the  shipper  bad  entered  into  a 
special  agreement  for  the  purpose  of  cheap- 
ening the  frtight,  he  was  estopped  from 
saying  that  the  value  of  the  goods  tras 
greater  than  the  value  represented  by  him 
for  the  purposes  of  I  he  agreement.  So, 
ateo,  in  the  Croninger  Case,  and  the  other 
recent  catiea  referred  to,  estoppel  icas  the 
ground  of  decision,  as  the  opinions  clear!}' 
show  (226  U.  S.  p.  510.  bottom;  227  U-  S. 
p.  270,  top;  227  U.  S.  p.  651,  top;  227  U. 
S.  p.  S6S,  bottom).  When  participating  in 
these  decisions,  I,  for  one,  so  understood 
them.  In  each  case  the  principle  of  estoppel 
is  essential  to  the  rei^soning.  Tn  the  Carl 
Case,  227  U.  S.  631,  57  L.  ed.  688,  33  Sup. 
Ct.  Rep.  391,  it  was  said:  "When  a  shipper 
delivers  a  jutckage  for  ahipment  and  de- 
clares a  value,  either  upon  request  or  volun- 
tarilj',  and  the  carrier  makes  a  rat«  ac- 
cordingly, the  shipper  is  estopped  upon 
plain  principles  of  justice  from  recovering, 
in  case  of  loss  or  damage,  any  greater 
amount-  The  same  principle  applies  if  the 
value  be  declared  in  the  form  of  a  con- 
tract. If  such  a  valuation  be  made  in  good 
faith  for  the  purpose  of  obtaining  (he  lower 
rate  applicable  to  a  shipment  of  the  de> 
clared  value,  there  is  no  exemption  from 
carrier  liability  due  to  negligence  forbid- 
den by  the  statute  when  the  shipper  is 
limited  to  a  recovery  of  the  value  So  de- 
clared. The  ground  upon  which  such  « 
declared  or  agreed  value  is  upheld  is  thmt 
of  estoppel"  [citing  the  Hart  Case  upon  this 
precise  point).  And  in  the  Harriman  Case 
1227  U.  S.  868.  57  L.  ed.  69S,  33  Sup.  Ct 
Rep.  397),  the  topic  is  summed  up  aa  tai- 
lows:  "Tlie  ground  upon  which  the  shipper 
is  limited  to  the  valuation  declared  is  that 
of  estoppel,  and  presupposes  the  valuation 
to  be  one  made  for  the  purpose  of  applying 
the  lower  of  two  rates  based  upon  the  value 
of  the  cattle.  Ibis  whole  matter  has  been 
SI.  fully  considered  in  Adams  Exp.  Co.  v. 
Croninger.  226  U.  S.  491,  57  L.  ed.  3U,  44 
L.R.A.IN.S.)  257,  33  Sup.  Ct.  Rep.  148, 
and  Kaunas  City  Southern  R.  Co.  v.  Carl, 
supra,  that  we  only  need  to  refer  to  the 
opinions  in  those  cases  without  further  elab- 
oration." 

That  these  decisions  are  inconsistent  with 
tlie  theory  that  the  mere  act  of  including 
the  regulations  upon  the  subject  in  the  filed 
schedules  would  operate  to  limit  the  lia- 
bility of  the  carrier,  without  any  repre- 
sentation or  agreement  as  to  value,  assented 
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to  bf  the  aliippor,  sai'nia  to  mc  equally 
olvar.  Although  in  each  case  tbe  relation 
of  the  rate  differential  to  the  question  oi 
%'aluation  vox  brought  home  to  the  shipper. 
BO  that  it  appeared  that  the  shipper  had 
actual  notice  of  the  regtilation  upon  the 
subject  contained  in  the  filed  and  published 
sohedulea,  it  was  not  suggested  that  the 
mere  existence  of  aucb  a  regulation,  coupled 
with  the  fact  that  the  shipment  waa  made 
at  the  more  advantageous  freight  rate,  had 
the  effect  of  limiting  the  liability  of  the 
carrier  in  the  event  o£  a  loss  attributable  to 
negligence.  On  the  contrary,  while  the  re- 
lation of  the  rate  difTercntial  to  the  valua- 
tion was  discussed,  it  was  treated  as  mere- 
ly showing  that  there  was  consideration  for 
the  agreement  made  by  the  shipper  limiting 
the  responsibility  of  the  carrier,  and  as 
showing  the  re  as  on  ah  k>n  ess  of  that  agree- 
ment and   the  grounds  of  the  estoppel  that 

grew  out  of  it.  It  ivas  in  each  case  plain- 
ly implied,  it  not  expressed,  that  some 
representation  or  valuation,  consciously 
assented  to  by  tlie  shipper,  was  essential 
to  tlie  limitation   of  the  carrier's  liability. 

In  the  present  ea^e  there  is  no  ground 
for  an  estoppel  against  the  plaintiff.  She 
made  no  representation  of  any  kind,  her 
eilcnec  being  attributable  to  her  ignorance 
of  the  e:(iBtencc  of  the  baggage  regulation. 
No  estoppel  arises  where  the  conduct  of  the 
party  sought  to  be  estopped  is  due  to  igno- 
rance founded  upon  an  innocent  mistalce; 
and  the  same  is  more  evidently  true  when 
the  innocent  party  is  silent  bceanse  not 
asked  to  speak,  and  unaware  that  there  is 
occasion— much  leas,  duty — to  spoak.  There 
i».  I  think,  no  support  in  reason  or  au- 
thority for  holding  that  a  person  acting 
in  good  faith,  but  in  ignorance  of  his  rights 
or  of  the  Tights  of  the  other  party,  should 
he  estopped  on  the  ground  of  knowledge  im- 
puted to  bim  by  a  mere  fiction  of  t)ie  law. 
It  is  only  when  good  faith  requires  one  to 
■peak  that  silence  estop<i  him:  and  in  the 
findings  of  fact  in  this  case  there  is  not 
the  slightest  ground  to  attribute  to  the 
plaintiff  any  want  of  good  faith.  Estoppel 
in  pais  presupposes  an  actual  fault  or  a  cul- 
pable silence.  Merchants'  Nat.  Bank  t. 
State  Nat.  Bank,  10  Wall.  604,  005,  IS 
L.  ed.  1008:  Morgan  v.  Chicago  &  A.  R. 
Co.  96  U.  S.  710,  720,  24  L.  cd.  743,,  744. 

And  it  seems  sufficiently  obvious  that  the 
railroad  company  did  not  in  anywise  rely 
upim  plaintiffs  silence  to  its  disadvantage. 
There  would,  I  think,  be  more  reason  for 
holding  the  company  itself  estopped,  be- 
cause it,  and  not  the  plaintiff,  had  knowl- 
edge of  the  baggage  regulation;  and,  ao- 
cording  to  the  findings,  It  was  charged  with 
notice  that  tlie  baggage  was  worldt  much 
L.R.A.1915B. 


more  than  $100;  and  the  circumstances  ap- 
pearing from  the  facts  as  found  clearly 
indicate  that  plaintiff,  through  her  agent,  in 
effect  tendered  herself  ready  and  willing  to 
pay  tor  her  fare  and  baggage  cliarges  what- 
ever was  proper  under  the  circumstances; 
and  the  company  set  Its  own  price  for  the 

When  the  carrier  was  thus  applied  to  by 
one  of  the  traveling  public  for  the  per- 
formance of  a  transportation  service  in  the 
line  of  its  public  duty,  without  any  inti- 
mation that  anything  less  than  the  full 
measure  of  the  carrier's  reaponsihility 
would  be  accepted,  it  was  the  carrier's  duty, 
I  think,  according  to  principles  hitherto 
recognized,  to  quote  a  rate  commensurate 
with  the  service  demanded,  including  an 
unlimited  lesponsibllity  where  nothing  less 
was  mentioned.  If  tbe  law  required  it  to 
charge  a  higher  rate  for  unlimited  than  for 
limited  responsibility,  it  was  its  duty  to 
quote  such  higher  rate.  Having  failed  to 
do  this,  it  ought  not  afterwards  to  l>e  per- 
mitted to  take  advantage  of  its  own  wrong.  - 
In  view  of  the  commerce  act,  I  do  not  think 
the  carrier,  under  such  cireumstances,  is 
estopped  from  afterwards  claiming  tbe  addi- 
tional compensation  that  it  ought  to  have 
exacted  when  quoting  the  rate.  But  I  do 
think  it  ought  to  be  held  estopped  from 
setting  up  any  limitation  of  its  reaponai- 
bility,  when  no  such  limitation  was  in  tbe 
contemplation  of  the  patron  on  demanding 
the  service. 

(8)  As  I  read  the  interstate  commerce 
act,  it  expresses  in  its  own  terms  the  ex- 
tent of  the  prohibition  of  special  contracts 
of  carriage.  As  has  often  been  said,  the 
main  purpose  of  the  act  was  to  prevent  dis- 
crimination, and  the  filing  of  the  scliedulea 
is  the  prineipnl  means  to  that  end.  Section 
e,  as  amended  in  1906  (34  Stat,  at  L.  587, 
chap.  3591,  U.  S.  Comp.  Stat.  Supp.  1911, 
p.  1290),  prohibits  the  carrier  from  trans- 
porting passengers  or  property  unless  the 
rates,  fares,  and  charges  upon  which  tlie 
same  are  transported  have  been  filed  and 
published  in  accordance  with  the  act:  from 
charging  or  collecting  a  different  compensa- 
tion for  such  transportation  or  for  any 
service  in  connection  with  it  than  as  speci- 
fied in  the  tariff;  and  from  refunding;  or 
remitting  in  any  manner  or  by  any  device 
any  portion  of  the  specified  rates,  or  ex- 
tending to  any  shipper  or  person  any  privi- 
l^ea  or  facilities  except  such  as  are 
specified  in  the  tariff.  When,  therefore,  a 
carrier  has  established  and  promulgated  its 
tariff,  with  r^ulations  as  to  serrlee  such 
as  it  has  a  lawful  right  to  establish,  the 
effect  of  (|  e  is  to  render  unlawful  any  spe- 
cial  contract   of   carriage  made   in   contra--' 
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vention  of  the  rates  and  regulatloni  thus 
Btandardiied  in  accordance  with  the  luu'. 
Such  is  tbi!  elTcct  of  g  6  of  the  act,  and  it 
waB  Iield  to  have  that  effect  before  the 
paessge  of  the  Hepburn  act.  Gulf,  C.  &  S. 
V.  B.  Co.  V.  Helley  (1895)  158  U.  S.  08,  39 
J.,  pd.  910,  ]5  Sup.  Ct.  Rep.  802;  Texas  i 
P.  B.  Co.  V,  Mugg  (1006)  202  U.  S.  242,  50 
L.  etl.  1011,  26  Hup.  Ct.  Rep.  628;  Chicago 
&  A,  R.  Co.  V.  Kirby,  225  U.  S.  155,  56 
L.  ed.  1033,  32  Sup.  GL  Rep.  648.  Ail  of 
these  cases  arose  before  the  Hepburn  av't, 
and  the  decisions  were  based  upon  S  6  of 
the  act  of  Februai^'  4,  1887  (24  Stat,  at  L. 
379,  chap,  104,  U.  S.  Comp.  Stat.  laOl.  p. 
31S4),  aa  amended  by  act  of  March  2, 
1889  (2.T  Stat,  at  L.  865,  chap.  332,  U.  S. 
Comp.  Stat.  IDOl,  p.  3133,  set  forth  above 
ir.  the  margin),  which  required  the  carrier 
to  print  and  publicly  post  at  each  station 
for  the  inspection  and  information  of  the 
public  the  schedules  of  fares  und  rates  for 
carriage  of  passengers  and  property,  and 
provided  that  it  should  be  unlawful  for  the 
carrier  to  depart  from  the  published  sched- 
ules; and  upon  the  3d  section  of  the  orig- 
inal act,  whi^  made  it  unlawful  to  give 
any  undue  or  unreasonable  preference  or 
advantage  to  any  particular  shipper.  In 
the  Hefley  Case  the  question  decided  was 
simply  that  a  statute  of  Texas  imposed  a 
penalty  for  a  failure  to  deliver  goods  on 
tender  of  the  rate  named  in  the  bill  of 
lading  was  not  applicable  to  interstate  ship- 
ments. But  the  effect  of  the  decision  was 
to  declare  that  one  who  had  obtained  from 
a  common  carrier  transportation  of  goods 
from  one  state  to  another  at  a  rate  speci- 
fied in  the  bill  of  lading,  but  less  than  the 
published  schedule  of  rates  filed  with  and 
approved  by  the  Interstate  Commerce  Com- 
mission and  in  force  at  the  time,  wliether 
be  did  or  did  not  know  that  the  rate  ob- 
tained was  less  than  the  scheduled  rate, 
was  not  entitled  to  recover  the  floods  upon 
the  tender  of  payment  of  the  amount  of 
charges  named  in  the  bill  of  lading,  or  of 
any  sum  less  than  the  scheduled  rates;  in 
other  words,  that  a  special  contract  Incon- 
8iet«nt  with  the  published  tariff  could  not 
avail.  This  principle  was  adapted  as  the 
irround  of  decision  in  the  Mup;i  Csec.  And 
in  the  Kirby  Case,  liicewtse,  it  was  held 
that  as  the  broad  purpose  of  the  act  was  to 
compel  the  establishment  of  reasonable 
rates  and  their  uniform  application,  a  spe- 
cial contract  by  which  advantage  was  given 
to  A  particular  shipper  could  not  be  en- 
forced. The  distinction  between  a  ground 
of  action  based  upon  the  breach  of  such  a 
special  contract  and  one  based  upon  the 
carrier's  liability  for  negligence  waa  clearly 
recognized  in  the  opinion  (p.  166),  and  the 
L,R.A,1015B. 


latter  ground  of  liability  rejected  becansa 
not  presented  by  the  record.  To  the  same 
effect  is  Louisville  &  N.  R.  Co.  v.  Motlley, 
219  U.  S.  467,  470,  S5  L,  ed.  297,  301,  34 
UB,A.(N,S,)  871,  31  Sup.  Ct.  Eep.  265, 
which  arose  after  the   Hepburn   s.ct. 

These  cases  rest  fundamentally  upon  the 
ground  that  to  allow  the  shipper  to  have 
the  beueSt  of  a  special  agreement  for  lower 
rates  or  for  better  service  than  the  stand- 
ard rates  and  service  prescribed  by  the  pub- 
lished schedules  would  in  effect  compel  the 
carrier  to  violate  the  provisions  of  the  act. 
In  this  sense,  and  to  this  e;ctent,  all  ship- 
pers are  "bound"  by  the  provisions  of  the 
act  that  bind  the  carrier.  But  to  say  that 
because  of  this  a  shipper  or  a  passenger  who 
has  made  no  hpeciai  contract  at  all,  and 
claims  the  benefit  of  none,  shall  be  con- 
clusively deemed  to  liave  made  a  special  con- 
tract, involving  terms  and  conditions  of 
which  he  waa  wholly  ignorant,  strikes  me  as 
a  manifest  non  teguitur.  And  to  bold  tliat 
a  passenger  wllose  rights  rest  not  upon  any 
contract  of  shipment,  but  upon  tlie  negli- 
gence of  the  carrier,  shall  be  barred  from 
recovering  fu!l  redress  for  the  consequences 
of  that  negligence,  upon  the  theory  that 
he  liaa  unconsciously  attempted  to  make 
a  special  contract  in  contravention  of  the 
act,  is,  I  submit  with  respect,  equally  il- 
logical. It  seema  also  a  complete  reversal  of 
the  Hart  Caee  and  the  Croninger  Case, 
which  declare  that  a  carrier's  liability  for 
negligence  can  only  be  limited  by  such  a 
contract  or  representation  as  shall  estop  the 
shipper, — to  now  liold  that  without  any 
expreBS  contract  or  representation  by  the 
shipper  the  liability  is  limited,  on  the 
theory  tiiat  he  is  legally  charged  with  no- 
tice of  requirements  of  which  be  uas  in 
fact  ignorant. 

It  is  true  that  in  the  case  at  bar.  the 
supreme  court  of  Massachusetts  (300  Mass, 
at  p.  602)  unnecessarily,  and,  as  1  think, 
erroneously,  conceded  that  if  the  regula- 
tion limiting  the  baggage  liability  to  $100 
in  value  was  so  related  to  the  rates  of  trans 
portation  of  passengers  as  to  be  a  part  of 
such  rate,  the  plaintiff  was  "bound,"  re- 
gardless of  her  knowledge  or  assent,  and 
therefore  her  recovery  in  this  action  would 
be  limited  accordingly.  The  error,  as  it 
seems, to  me,  arose  from  a  misconception  of 
the  effect  of  the  decisions  in  the  Helley  and 
Mugg  Cases,  Tlie  fallacy,  if  I  em  correct 
in  deeming  it  to  be  such,  lies  in  the  double 
sense  of  the  word  '"bound,"  I  respectfully 
suggest  that  this  court,  in  a  matter  of  such 
far-reaching  importance,  ought  not  to  ac- 
cept the  concession  without  testing  its 
soundness. 

If  it  were  said  that  becauM  she  did  not 
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linow  »f,  and  therefore  itid  not  assent  to,  a. 
limitation  of  liability  t«  $100,  ahe  re- 
mained still  liable  to  pay  to  tbe  railroad 
company  the  amount  of  money  properly 
chargeable  for  the  excess  of  valuation,  and 
that  the  company  bad  a  lien  upon  the  bug- 
gage  for  thiB  amount  on  its  arrival  at  desti- 
nation, I  could  Bee  the  force  of  the  sugges- 
tion. This  would,  perhaps,  be  within  the 
doctrine  of  the  Hefley  and  Mugg  CaseH. 
(Of  course,  I  do  nat  mean  to  say  that  the 
lien  would  survive  after  the  goods  were 
lost  thro»igh  the  company's  negligence.) 
But  I  can  find  nothing  in  ao;  of  the  cases 
referred  to  that  lends  support  to  the  Tiew 
that  a  railroad  company  can  limit  its  lia- 
bility by  limiting  the  rate  charged,  without 
according  to  the  sliippcr  or  pobscnger  any 
voice  in  the  matter. 

The  expressions  employed  in  the  Carl 
Caee.  227  I'.  S.  052,  57  L.  ed.  088,  33  Sup. 
Ct.  Rep.  361,  that  "the  valuation  the  ship- 
per declares  determines  the  legal  rate  where 
there  are  two  rates  based  upon  valuation," 
and  that  "when  there  are  two  published 
ratee,  based  iip'<n  difTereuce  in  value,  the 
legal  rate  autuniatically  attaches  itself  to 
the  declared  or  agreed  value,"  had  refer- 
ence to  the  effect  of  a  voluntary  declaration 
made  by  a.  ahipper  who  fixes  the  valuation 
of  his  goods  for  the  purposes  of  the  ship. 
ment,  knowing  that  the  valuation  deter- 
mines the  rate  that  must  be  cliarged.  al- 
though perhaps  unaware  what  the  precise 
rate  may  be.  The  same  is  true  of  similar 
lanfjuaRe  used  in  the  Harriman  Case.  227 
V.  H.  at  p.  66!),  57  L.  ed.  897.  33  Sup.  Ct. 
Bep.  307,  the  Cramer  Case,  232  L".  S.  at 
p.  493,  58  U  ed.  698,  34  Sup,  Ct.  Rep.  383, 
and  tlie  O'Connor  Case,  232  V.  S.  at  p.  515, 
58  L.  etl  706,  M  Sup.  Ct.  Eep.  380.  I  am 
nnable  to  see  that  the  reasoning  applies  to 
the  case  of  a  shipper  or  passenger  who  has 
declared  no  valuation,  has  exercised  no 
choice,  and  is  unaware  that  a  choice  is  open. 

To  say  that  constructive  notice  of  tJie 
filed  regulation,  of  which  plaintilT  was  in 
fact  ignorant,  gave  lier  au  actual  oppor- 
tunity to  declare  the  value  of  her  baggage, 
pay  the  excess  tariff  rate,  and  thus  secure 
the  liability  of  the  carrier  to  the  full 
amount  of   her  baggage,   is   to   say   tiiat  a 
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|9)  In  the  Croninger  Case,  and  the  others 
of  the  same  class,  the  shipper  consciously 
accepted  a  benefit  in  the  form  of  a  reduced 
freight  charge  as  the  consideration  of  an 
agreement  voluntarily  made,  valuing  the 
goods  tor  the  purposes  of  the  shipment. 
But  here  the  plaintiff  did  nothing  of  the 
kind.  She  paid  the  full  price  asked  by  the 
carrier  for  tranqrartation  of  herself  and 
her  baggage,  unaware  of  anv  regulation  of 
I,.R.A.1915B. 


the  carrier  that  would  require  the  payment 
of  an  additional  charge  for  an  unlimited 
liability  for  baggage.  If  she  were  setting 
up  and  relying  upon  any  special  contract 
made  in  violation  of  the  law,  the  doctrine 
of  the  Hefley,  Mugg,  and  Kirby  Cases  would 
apply.  But  her  cause  of  action  is  complete 
without  resort  to  any  contract,  special  or 
general;  and  the  contract  of  which  her  pas- 
sage tickets  and  the  baggage  checks  were 
the  tokens  was  merely  the  medium  by  which 
the  carrier  became  possessed  of  her  hag- 
gage.  Having  that  baggage  in  its  posses- 
sion, the  responsibility  of  the  carrier  for 
the  exercise  by  itself  and  its  employees  of 
reasonable  care  for  the  safety  of  the  goods 
arose  under  general  principles  of  law  in- 
dependent of  the  contract;  and  those  gen- 
eral principles  as  administered  in  the  Fed- 
eral courts  (the  same  as  in  the  courts  of 
Massachusetts],  entitled  her  to  compensa- 
tion upon  the  basis  of  the  actual  value  of 
the  goods  lost,  in  the  absence  of  a  special 
agreement  or  of  some  representation  of 
value  made  by  her,  limiting  that  liability. 

Conceding,  for  argument's  sake,  that  tlic 
contract  of  carriage  as  made  het^vecn  plain- 
tiff and  defendant,  if  deemed  to  import  re- 
sponaibility  for  the  entire  value  of  the 
baggage,  was  invalid  l>ecause  not  made  in 
accordance  with  the  regulations  filed  and 
published  in  connection  with  the  rate  sched- 
ules, and  because  of  the  provisions  of  the 
interslafe  commerce  act  that  in  effect  for- 
bid the  making  of  contracts  otherwise  than 
in  iiccurd  with  those  schedules,— even  so, 
the  plaintiff  was  in  nowise  at  fault.  She 
was  unaware  that  ahe  was  at  liberty  to  ex- 
ercise any  option,  to  say  nothing  of  being 
under  an  obligation  to  do  so.  The  fault 
was  wholly  with  defendant,  for  it  made  no 
inquiry  respecting  the  value  of  her  baggage, 
and  gave  her  no  notice  of  any  limitation  of 
liability,  although  itself  charged  with  no- 
tice from  the  very  appearance  of  the  bag- 
gage that  it  must  have  been  worth  more 
than  $1011,  .^nd  her  present  action  is  based 
upon  the  carrier's  negligence,  and  not  upon 
an  affirmance  of  the  contract. 

Irrespective  of  the  contract,  the  carrier, 
like  any  other  ht^ilec  for  hire,  was  bound  to 
lake  reasonable  care  to  preserve  the  prop- 
erty ready  for  delivery  to  its  owner.  I  can 
find  nothing  in  the  letter  or  the  spirit  of 
the  commerce  act  that  forfeits  her  proper- 
ty or  any  part  of  its  value  ?)ccause  of  her 
violation  of  the  act,  supposing  her  to  have 
violated  it.  And  since,  through  the  car- 
rier's negligence,  the  property  was  lost,  it 
follows,  on  general  principles,  that  her  right 
of  action,  upon  grounds  independent  of  the 
contract,  remains;  it  being  based  upon  the 
general  obligation  of  the  bailee  to  do  justice. 
The  principle  is  fundamental  and  familiar. 
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and  lias  been  applied  in  a  great  variety  of 
caaeB.  Plantcrg'  Bank  v.  Union  Bank,  IB 
Wall.  483,  500,  21  L.  ed.  473,  480;  Pliila- 
delphia,  W.  &  B.  E.  Co.  v.  PliUaddpliia  4 
H.  de  G.  StPam  TowLoat  Co.  23  How,  209, 
217,  16  L.  ed.  433,  435;  Congress  t  E. 
Spring  Co.  V,  Knowlton,  103  U.  S.  40,  58, 
2ti  L.  ed.  347,  350;  Armstrong  v.  American 
Exch.  Nat.  Bank,  133  U.  S.  433,  46fi,  33 
T..  ed.  747,  759,  10  Sup.  Ct.  Rep.  450; 
l..ogan  County  Nat.  Batik  v.  Town^i'iid,  130 
U.  S.  67,  75,  35  L.  ed.  107,  111,  11  Sup.  Ct. 
Rep.  498;  Pullman's  Palace  Car  Co.  v.  Cen- 
tral Transp.  Co.  171  U.  S.  138,  151,  43  L. 
ed.  108.  114,  18  Sup.  Cf.  Rep.  808,  And 
Hee  Newbury  v.  Luke,  88  N.  J,  L.  189,  191, 
.12  Atl.  625;  Dunlop  v.  Mercer,  86  C.  C.  A. 
435,  156  Fed.  545,  555;  Re  T.  H.  Bunch 
Co.  180  Fed.  510,  627. 

In  MerchanU'  Cotton  Pfrbs  Co.  v.  Insur- 
ance Co.  of  N.  A.  151  U.  S.  308,  388,  38 
I.,  ed.  186,  205,  4  Inters.  Com.  Rep,  409,  14 
Sup.  Ct,  Rep,  387,  this  court  held  tliat  while 
an  agreement  for  special  rates,  rebates,  or 
drawbacks  was  void  under  the  interstate 
commerce  aet,  the  law  did  not  make  the 
cimtract  of  affreightment  otherwise  void, 
nor  prevent  liability  on  the  part  of  the 
caVrier  for  the  freight  received;  that  such  a 
construction  would  encourage  rather  than 
discourage  unlawful  agreements  for  rebates, 
since  the  Carrier  might  prefer  them  to  a 
liability  for  the  freight;  and  that  although 
the  contract  for  rebate  was  void  and  unen- 
forceable, the  shipper  could  nevertheless  re- 
cover for  loss  of  bis  freight  through  the 
carrier's  negligence.  This  decision  has  ne 
been  overruled  or  qualified,  and  it  neemf 
me  quite  decisive  of  the  present  quest: 

(10)  Thus  far  I  have  treated  the  case 
as  one  arising  under  the  common-law  rules 
respecting  the  carrier's  liability,  as  laid 
down  in  the  decisions  of  this  court  and 
adopted  generally  by  the  Federal  courta. 
i  have  endeavored  to  show  that  a  limitation 
of  the  carrier's  liability  is  not  permitted  ex- 
cept it  result  from  some  actual  representa- 
tion or  contract  consciously  assented  to  by 
the  shipper,  valuing  the  goods  for  the  pu: 
poses  of  the  shipment;  that  the  sole  ground 
for  limiting  the  responsibility  to  this  extent 
is  that  the  shipper  is  estopped  by  his  con- 
tract or  his  representations;  that  ro  dif- 
ferent result  is  to  be  derived  by  any  impli- 
cation from  the  provisions  of  g  6  of  the 
interstate  commerce  act,  which  merely  pre- 
ventji  the  making  of  a  special  agreement  in- 
consistent with  the  Bchedulea,  and  does  not 
compel  the  assumption  (contrary  to  the 
fact)  that  a  special  aj^eement  was  made  in 
conformity  to  them;  that  an  afcreement  in- 
consistent with  the  Bchedules,  even  if  void 
in  itself,  does  not  make  the  contract  of 
I.,E.A.IftI5B. 


affreightment  otherwise  void,  nor  prevent 
liability  un  the  part  of  the  carrier  for  lost, 
of  the  goods  attributable  to  its  ncgligc:icui 
and  that  a  shipper  who  has  acted  in  good 
faith  is  not  to  be  estopped  upon  the  theory 
that  a  fiction  or  presumption  of  knowledj^e 
is  equivalent  to  actual  knowledge,  or 
amounts  to  the  same  as  conscious  misreji- 
resentation.  I  have  liitherto  refrained  from 
attributing  any  special  force  to  the  Car- 
mack  amendment  as  regulative  of  the  sub- 
ject-matter. 

But  let  us  now  consider  the  specific  force 
of  that  amendment  (34  Stat,  at  L.  505,  chap. 
3591,  U.  S.  Comp.  Stat  Supp.  1911,  p. 
1307,  quoted  in  marginal  note,  ante,  45!p. 
It  declares  (infe;-  alia}  tliat  a  railroad  com- 
pany receiving  property  for  interstate  trans- 
portation "shall  issue  a  receipt  or  bill  of 
lading  therefor,  and  shall  be  liable  to  the 
lawful  holder  thereof  for  any  loss,  damage, 
or   injury   to   such   property   caused    by    it 

regulation  shall  exempt  such  common  car- 
rier, railroad,  or  transportation  company 
from  the  liability  hereby  imposed."  tt  was 
concerninf;  this  provision  that  the  court  said 
in  the  Croninger  Case,  speaking  by  Mr.  Jus- 
tice Lurton,  226  U.  S.  505,  57  L.  ed,  319, 
44  L.R,A.(N.S.)  257,  33  Sup.  «.  Rep.  148: 
"That  the  legislation  supersedes  all  the 
regulations  and  policies  of  a  particular  state 
upon  the  same  subject  results  from  its  gen- 
eral character.  It  embraces  the  subject  of 
the  liability  of  the  carrier  under  a  hill  of 
lading  which  he  must  issue,  and  limitit  his 
power  to  exempt  himself  by  rule,  regulation, 
or  contract."  This  was  equivalent  to  say- 
ing that  because  the  carrier  was  obliged  to 
issue  to  the  shipper  a  receipt  or  bill  of  lad- 
ing for  the  goods,  and  because  the  terms  of 
the  contract  of  carriage  and  rules  and  regu- 
lations pertaining  tlicreto  are  presumably 
embodied  in  the  receipt  or  bill  of  lading, 
therefore  the  act  must  be  deemed  an  exer- 
cise by  Congress  of  its  genera!  and  exclu- 
sive poii'er  over  the  subject-matter. 

And  the  language  of  the  enactment  shows 
that  it  was  framed  in  view  of  the  general 
and  familiar  practice  of  embodying  in  the 
receipt  or  hill  of  lading  all  the  terms  of 
the  contract,  including  the  valuation  of  the 
goods  and  the  rules  and  regulations  for 
limiting  the  liability  of  the  carrier.  Is  it 
not  perfectly  manifest  that  when  Congros* 
declared  that  the  carrier  "shall  issue  a  re- 
ceipt or  bill  of  lading"  it  intended  that  this 
document  should  embody  the  "contract,  re- 
ceipt, rule,  or  regulation"  that  am  men- 
tioned in  the  same  clause?  Is  it  possible, 
without  twisting  the  words  from  their  plain 
meaning,  to  read  this  so  that  the  duty  of 
the  carrier  shall  be  performed  if  i' 
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a  receipt  or  bill  of  lading  tliat  docs  not 
evidence  tile  contract  between  tlie  paitieB, 
and  the  whole  of  tliat  contract! 

But  in  tiie  preacnt  eaae  tliere  was  no  re- 
ceipt or  bill  of  lading  within  tlie  inoa 
of  the  Carmack  timendment  as  tliuB  ii 
prcted.  Tlierc  was  nothing  but  three 
gage  chet^ka,  each  bearing  an  iileiitif 
number,  but,  so  far  aa  the  eaac  b)iowb,  i 
ing  else.  I  cannot  agree  that  the  statute 
leaves  tbe  carrier  free  to  give  a  mere  identi- 
fying token,  instead  of  a  "'receipt  or  bill  of 
lading."  But,  if  1  am  wrong  in  this,  it 
seems  too  clear  for  argument  that  bo 
aa  the  carrier  intendB  that  any  of  its  i 
or  regulations  reepet^ting  its  responBibility 
for  the  baggage  are  to  be  imported  int( 
contract,  it  is  incumbent  upon  it  to  set  them 
forth  plainly  in  a  bill  of  lading  delivere 
to  the  ahipper  or  passenger.  If  the  act  ad 
mits  of  tbe  construction  that  a  mere  identi 
fying  token  or  ctieck  can  be  used  in  the  plac 
of  a  formal  receipt  or  bill  of  lading,  it  for 
that  reauon  must  re<]uirc  the  constnif 
that  tbe  carrier  may,  and  that  he  doefl  tl 
b;,  waive  the  benefit  and  protection  of  the 
rules  and  regulations.  For  I  cannot  believe 
that  the  Carmack  ameudment  is  open  to  the 
constnictioQ  that  the  shipper  shall  be  bound 
by  specia]  terms  or  conditions  respecting 
anything  pertaining  to  the  contract  of  car- 
riage and  tlie  carrier's  responsibility,  while 
the  shipper  is  in  fact  ignorant  of  them. 
This  would  leave  the  carrier  free  to  set  a 
trap  for  the  innocent  Hhippev  or  paBsenger. 
Xor  can  I  agree  that  the  act  requires  any 
allirmative  regulation  by  tbe  iDterstata 
Commerce  Commiasion  prescribing  tbe  form 
of  receipts  to  be  given  for  baggage.  I  con- 
cede the  Commission  may  regulate  the  mat- 
ter, so  long  as  it  doet>  so  in  conformity  to 
the  letter  and  spirit  of  the  statute;  but 
not  that  the  act  remains  without  vitality 
until  the  Commission  breathes  into '  it  the 
breath  of  life.  In  my  view,  the  railroad 
company  in  the  present  case,  liaving  failed 
to  give  such  a  receipt  or  bill  of  lading  as 
the  statute  eon  templates,  cannot  he  beard 
to  set  up  any  limitation  of  its  liability  for 
the  value  of  the  goods,  tor  it  would  thereby 
in  effect  claim  a  beneflt  from  it«  own  viola- 
tion of  the  law. 

I  submit  that  the  Hepburn  act,  like  the 
original  act  and  its  other  amendments,  is 
intended  to  impose  duUes  upon  the  car- 
rier,— the  public  servant,— not  upon  the 
ahipper  or  passenger.  There  ia  nothing  in 
the  letter  or  tbe  policy  of  the  acts  to  ab- 
solve the  carrier  from  its  long- recognized 
iluty  to  treat  all  shippers  and  passengers 
fairly,  and  to  give  them  an  actual  oppor- 
I..R,A.10]5B. 
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tunity  to  make  a  choice,  where  a  choice  is 
legally  open  to  tlicm.  A  carrier  may  not 
absolve  himself  in  whole  or  in  part  from 
bis  respon  si  bill  ties  by  any  ex  parte  action. 
And  where  the  rate  schedules  and  accom- 
panying regulations  are  designed  to  give  an 
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1  the  carrier  to  see  that  the 
option  is  in  good  faith  tendered,  or  else 
abide  by  the  more  onerous  of  tlie  alterna- 
tives. The  Carmack  amendment  means  this, 
at  least,  if  it  means  nothing  more.  There- 
fore, the  failure  to  deliver  a  bill  of  lading 
evidencing  the  limitation  of  liability  should 
impose  upon  tbe  carrier  the  highest  re- 
sponsibility, not  tbe  least,  that  the  regula- 
tions admit  of;  that  is  to  say,  an  unlimited 
responsibility  for  the  goods. 

(11)  The  serious  consequences  of  tbe  pres- 
ent decision  are  suBieiently  manifest.  Here- 
tofore, shippers  and  passengers  have  been 
entitled  to  rest  in  the  assurance  that  a 
common  carrier  who  accepted  their  goods  for 
transportation  in  the  ordinary  course  of  a 
carrier's  public  employment  became  respon- 
sible, without  any  express  contract  upon  the 
subject,  for  tbe  full  value  of  the  goods,  in 
case  of  their  destruction  through  any  negli- 
gence of  the  carrier  or  its  agents,  unless 
there  was  a  distinct  understanding  to  tbe 
contrary,  participated  in  by  the  shipper  or 
passenger.  Hereafter,  so  far  as  interstate 
shipments  by  rail  are  concerned,  the  traveler 
or  shipper  cannot  rest  upon  any  stieb  as- 
surance, and  will  not  be  sef>'  in  dealing  with 
a  railroad  company  without  being  authorita- 
tively instructed  respecting  the  latest  regu- 
lations Hied  by  the  carrier  with  the  Inter- 
state Commerce  Commission  at  Washington. 
He  cannot  rely  upon  finding  the  regulations 
posted  in  the  railroad  station,  for  this  is 
not  esacntial  to  tbe  eflicacy  of  the  schedules 
(Texas  i  P,  R,  Co.  v.  Cisco  Oil  Mill,  204 
U.  S,  449,  51  L.  ed.  582,  27  Sup.  Ct.  Rep. 
358).  He  cannot  rely  upon  public  notices 
that  may  be  in  fact  posted  in  the  station, 
for  these  may  be  misleading,  as  they  were 
in  the  present  case.  He  cannot  rely  upon 
receiving  infomiation  from  the  company's 
local  agents,  for  this  may  be  withheld,  as 
it  was  in  this  case.  Unless  he  is  possessed 
of  a  copy  of  the  tariff  sehedQles  as  filed, 
with  time  enough  to  scrutinize  them,  and 
skill  enough  to  comprehend  them,  he  must 
perforce  accept  whatever  terms  the  railroad 
company  may  see  fit  to  offer,  and  may  not 
hope  to  be  furnished  with  even  a  scrap  of 
paper  to  indicate  what  those  terms  are. 

I  support  for  the  result  thus 
reached,  either  in  the  statute  or  in  any 
previous  dei^isiog. 
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Bills  and  notes  —  separate  provision  for 
acceleratliiK  ma  tori  ty  —  etTecl  on 
ucgot  lability. 

A  note  payable  at  a  time  certain  and 
purporting  to  be  secured  by  collateral  is 
not  rendered  non-ntgotiable  by  the  tact 
that  when  the  note  is  executed  the  paper 
eonlaina  an  agreement,  not  part  of  the  note 
proper,  that  if  the  collateral  depreciates  in 
value  more  will  be  ilelivered  or  the  note 
mature  at  once,  and  that  on  the  maker's 
default  collatcra]  may  be  sold  at  public  or 
private  sale,  although  this  agreement  is 
written  beside  the  signature  to  the  note. 

(June  19,  1914.) 


Statement  by  Baker,  Circuit  Judge.' 
Kennedy  signed  and  delivered  to  Purse  a 
written  instrument,  of  which  the  fallowing 

is  a  copy: 

Kansas  City,  Mo.,  June  5,  1911. 

$4,000  No 

Ninety  days  after  date,  for  value  received, 
I  promise  to  pay  to  the  order  of  W.  D. 
Puree,  four  thousand  and  no/ 100  dollars, 
at  National  Bank  of  Commerce,  Kansas 
City,  Mo.,  with  interest  from  maturity  until 
paid,  payable  annually  at  the  rate  of  6 
per  cent  per  annum,  and  if  not  so  paid, 
compounded.  Demand,  protest,  and  notice 
of  nonpayment  of  this  note  ia  waived  by 
both  makers  and  indorsers  hereof.  To  se- 
cure the  payment  of  this  note,  securities 
herewith  delivered  to  the  payee,  are  pledged 
as  collateral  security. 

W.  B.  Kennedy.     . 


Xot«.  —  BllUi  ntid  note'!  proviahm  oc- j  tlie  payment  of  any  instalment,  is  negoti- 
cel^rating  maltii'llg  as  affecting  tiego-  able.  Harrison  v.  Ilunter,  —  Tex.  Civ, 
tiahUity.  \  App.  — ,  1S8  S.  W.  1036. 


This  note  supplements  the  one  appended 
to  Hotladay  State  Bank  v.  Hoffman,  35 
L.R.A.(N.S.)    390. 

For  the  effect  on  the  negotiability  of  a 
promissory  note  of  a  provision  permitting 
an  extension  of  time,  see  the  note  to  State 
Rank  v.  Bilstad,  49  L.R.A.(N.S.)  132,  and 
the  earlier  notes  referred  to  therein. 

Option  of  maker, 

.Supplementing  note  in  35  L.R.A.(N.S.) 
390. 

The  mere  option  on  the  part  of  tile 
maker  of  an  otherwiae  negotiable  note  to 
pay  a  part  of  the  debt  before  maturity,  the 
exact  time  for  maturity  being  fixed,  does 
not  destrov  ita  negotiability.  Fisher  v. 
O'Hanlon,  03  Neb.  r.29,  L.R.A.1916,  — ,  141 
N.  W.  1S7. 

So  a  note  payable  "on  or  before"  a  certain 
date  is  negotiable.  Lovenherg  v.  Henry, 
104  Tex.  550,  140  S.  W,  1079. 

See  also  Bell  v.  Rigga  and  Goas  v.  Sor- 

But  in  Pierce  v.  Tslhot,  213  Mast.  330, 
100  N.  E.  553,  it  is  held  that  a  note  payable 
at  a  certain  date,  "with  the  privilege  of 
anticipating  payment  upon  said  sum,  in 
whole  or  in  part,  at  any  time,"  is  not  ne- 
gotiable. 

Failnrc  to  pay  instalment — in  general. 

Supplementing  note  in  3S  L.R.A.{N.S.) 
Ml. 

A  note  payable  by  instalments,  with  a 
provision  for  its  maturity  at  the  option  of 
the  bolder  upon  default  fof  thirty  days  in 
L.R.A.1013B. 


I  — instalments  of  interest, 

I      Supplementing   note   in   36    L.R.A.(N.S.) 

391. 

In  Taylor  v.  American  Nat,  Bank,  63  Fla. 
H31,  57  So.  878,  Ann.  Cas.  1914A,  309,  it 
is  held  that  a  note  is  negotiable  under  a 
provision  of  the  negotiable  instruments  law 
that  the  sum  payable  is  certain  though 
payable  by  stated  instalments,  with  a  pro- 
vision that  upon  default  in  payment  of 
any  instalment  or  of  interests,  tlie  whole 
shall  become  due,  where  a  provision  for 
acceleration  of  payment  in  case  of  default 
in  payment  of  interest  was  in  a  mortgage 
securing  the  note,  but  not  in  the  note.    . 

In  First  Nat.  Bank  v.  Garland,  160  III. 
App.  407,  a  provision  that  ujion  default  in 
the  payment  of  interest  or  m  any  agree- 
ments of  the  collateral  mortgage  the  whole 
should  become  due  at  the  option  of  the 
mortgagee  or  his  heirs  or  assigns  was  held 
not  to  affect  the  negotiability  of  the  note. 

A  stipulation  in  a  note  that  it  shall  be- 
come due  and  payable  if  there  ia  a  default 
in  the  payment  of  interest  for  ten  days 
after  demand  is  valid.  Ncwbern  Bkg.  k 
T.  Co.  v.  Duffy.  153  K.  C.  82,  68  S.  E.  915. 

But  in  Smiley  v.  Watson,  23  Cal.  App. 
409,  138  Pac.  367,  it  is  held  that  a  provf- 
sion  in  a  note  for  acceleration  of  maturity 
upon  default  in  payment  of  intereat  at  the 
option  of  the  holder  renders  it  non-negoti- 
able; the  court  recognizing  that  the  weight 
of  authority  elsewhere  is  otherwise,  but 
considering  itself  bound  by  former  deci- 
sions of  the  supreme  court. 

.4ud  provisions  in  a  note,  executed  before 
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rhe  above  collateral  haa  ■  market  value . 
of  CS^OO.  If,  in  the  judgment  of  tbe  holder 
oi  thia  note,  said  collateral  depreciates  ill 
value,  the  underaigned  agrees  to  deliver 
when  demanded  additional  aecurity  to  the 
latiafaction  of  said  holder ;  otherwise  this 
note  shall  mature  at  once.  Any  uBignment 
or  transfer  of  this  note,  or  other  obligattone 
bei'ein  provided  for,  Hhail  carr;  with  it  tlie 
said  collateral  securities  and  all  rights  un- 
der this  agreement.  And  we  hereby  au- 
thorize payee  or  his  assigns  or  tlie  legal 
bolder  hereof,  on  default  of  payment  of  this 
note  or  any  part  thereof,  according  to  tbe 
terms  thereof,  to  sell  said  collateral  or  any 
part  thereof,  at  public  or  private  sale  and 
with  or  without  notice,  and  by  such  sale 
the  pledgeor's  right  of  redemption  shall  be 
entinguisbed. 

In  the  original  document  tbe  part  ebown 
in  the  copy  above  ICennedy's  signature  jvas 
printed  in  large  type,  and  the  part  below 
the  signature  was  printed  in  small  type  in 
the  lower  left  corner  of  the  paper,  bo  that 
the  signature  in  the  lower  right  corner  was 

passage  of  the  negotiable  jnstnimcntit  act, 
for  maturity  at  Uie  option  of  the  holder 
upon  default  in  payment  of  interest,  and 
for  payments  upon  the  principal  before 
maturity  at  the  option  of  the  maker,  render 
it  Don-negotiable.  Bell  v.  Riggs,  34  Olcla. 
834,  41  L.R.A.(X.S.l  111],  127  Pac.  427; 
Gobs  v.  Sorrell.  33  Okla.  1586,  127  Pac. 
436. 


Supplementing  note  in  3h  T.,It.A.(N.S.) 
3B1. 

A  provision  in  a  collateral  mortnn^e  that 
in  the  event  of  certain  coutinscncics  the 
whole  snm  for  xvhich  notes  were  given 
might  be  declared  due  does  not  destroy  the 
negotiability  of  the  notes.  Smith  v.  Nelson 
r.«nd  k  Cattle  Co.  212  Fed.  56. 

A  provision  in  a  mortgage  that  upon 
failure  of  the  mortgagor  to  perform  any  of 
certain  agreements  the  whole  debt  should 
become  due  at  the  option  of  the  mort;:agee 
or  bis  asBigne  does  not  reniler  the  note  to 
which  the  mortgage  is  collateral,  n  on -nego- 
tiable. Dcs  Moines  Sav.  Bank  v.  Arthur, 
—  Towa,  — ,  ]43  N.  W.  6S6. 

See  also  First  ^'at.  Bank  v.  Gurland, 
160  111.  App.  407,  supra. 

Failure  to  furnish  additional  security. 

Supplementing  note  in  35  L.R.A.  (N.S.) 
392. 

A  provision  In  a  note  giving  the  holder 
the  right  to  call  for  additional  securities, 
and  thus  cause  it  to  mature  on  that  call, 
makes  tbe  note  payable  upon  contingency, 
and  therefore  not  negotiable.  Hibemia 
Bank  4  T.  Co.  v.  Dresser,  1.12  La,  ,i32,  61 
L.R.A.1015B. 


below  the  large-type  matter  and  opposite 
the  small-type  matter.  Both  parties  of 
course  agree  that  Kennndy  intended  to  be 
bound  by  all  the  agreements  and  stipula- 
tions that  appear  upon  the  paper. 

Broderick  averred  in  his  declaration  that 
before  the  maturity  of  the  inatruBient  be 
purchased  it  in  due  course  from  Purse  for 
full  valuL',  and  that  Purse  duly  indorsed  and 
delivered   it   to   him. 

Kennedy  ailmitted  that  this  was  so,  but 
sought  to  avoid  the  effect  thereof  b;  plead- 
ing that  he  signed  and  delivered  the  instru- 
ment to  Purse  as  surety  for  Joyce,  ou 
Purse's  promise  to  obtain  Joyce's  signature, 
and  thereupon  to  advance  tbe  money  to 
Joyce;  that  Purse  failed  to  make  tbe  loan, 
failed  to  obtain  Joyce's  signature,  and 
nroDgfnlly  sold  the  Inatrnment  to  Brod- 
erick; and  that  this  was  done  without  his 
knowledge  or  consent. 

Un  the  court's  auataining  a  demurrer  to 
this  plea,  Kennedy  declined  to  move  further, 
and   judgment   followed. 

Prior  to  1911,  Missouri  had  adopted  the 


When  payee  deems  himself  i 

Supplementing  note  in  35  L.R.A.(N,S.) 
302. 

A  provision  in  a  note  that  whenever  the 
payee  or  bis  agents  deem  themselves  in- 
secure they  shall  have  power  to  declare  it 
due  renders  it  non-negotiable.  Reynolds  v, 
Vint,  —  Or.  — ,  144  Pac.  520. 


:Misc('llan 


Suppleti 


ing   note   in   35   L.R.A.(N.S.) 


N'otes  given  for  a  threshing  machine, 
which  was  not  aold  on  conditional  sale, 
title  being  retained  as  security  only,  were 
not  rendered  non-negotiable  by  a  provision 
contained  in  them  that  "if  default  is  made 
In  tbe  payment  of  any  note,  or  the  machine 
is  levied  upon  or  undersigned  attempts  to 
remove  the  same,  said  company  may  de- 
clare all  the  notes  due."  Schmidt  v.  Pegg, 
172  Mid.  l.'iO,  137  N.  W.  524. 

In  Bright  v.  Ollield.  —  Wash.  — ,  143 
Pac.  l.'iS,  it  is  held  that,  while  considered 
only  from  the  standpoint  of  accelerating 
maturity,  a  provision  in  a  note  making  it 
payable  upon  failure  to  pay  taxes  upon 
mortgaged  premises  would  not  render  a 
note  n  on -negotiable  under  the  negotiable 
instruments  law,  it  would  reuder  it  non- 
negotiable  because  malting  tbe  amount  pay- 
able uncertain.  It  is  further  held  that  an- 
other proT.-i8ion  in  the  note,  that  if  the 
maker  "shall  do  any  act  whereby  the  value 
of  said  mortgaged  property  shall  be  im- 
paired, tbe  whole  amount  shall  at  once 
become  due  and  payable,"  would  also  de- 
stroy  its   negotiability.  R.  L.  S. 
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Argued  before  Baker,  tSeaniaii,  and  Mack, 
Circuit  Judges. 

Mr.  J.  M.  Ruder,  for  plaiittilF  in  error: 

The  provision  in  tlie  note  thnt  deprecia- 
tion of  the  collateral  and  failure  of  the 
maker  to  fumisli  additional  securit,v  to  tlie 
satistaetLon  of  the  holder  matures  the  note, 
rendered  it  noD -negotiable. 

Smith  V.  Marland,  59  Iowa,  645,  13  N.  W. 
H.>2:  lotra  Kat.  Hank  v.  Carter,  144  Iowa, 
713,  123  N.  W,  237;  Continental  Nat.  Bank 
V.  McGeoeh,  73  Wia.  332,  41  N.  W.  409  i 
Lincoln  Nat.  Bank  v.  Perrv,  14  C.  C,  A. 
273,  32  U.  S.  App.  15,  66  Fed.  8S7 ;  Wia- 
conain  Yearly  Meeting  v.  Bahler,  115  Wis. 
289,  91  N.  "w.  678;  Carroll  Coxinty  Sav, 
Bank  v.  Strother,  28  S.  C.  604,  6  S.  E. 
313 1  First  Nat.  Bank  v.  Bynura,  84  N.  C. 
■>4,  37  Am.  Rt.  Rep.  (104 ;  First  Xat.  Bank  v. 
Carson,  80  Mkh.  432,  27  N.  \V.  589;  Ricli- 
arde  v.  Barlow,  140  MasB.  218,  6  N.  E.  68; 
Kimpton  v.  Studebaker  Bros.  Co.  14  Idaho, 
552.  125  Am.  St.  Rep.  186,  94  Pac.  1039, 
14  Ann,  Cae.  1126. 

Mr.  Kdinnnd  W.  Burke  for  defendant  in 

Baker,  Circuit  Judge,  delivered  the  opin- 
ion of  the  court: 

Under  the  general  law,  as  well  as  under 
the  negotiable  instruments  act,  the  writ- 
ing in  question,  if  the  small-tjpe  matter  in 
tlie  lower  left  corner  be  disregarded,  con- 
stitutes   n    perfect    negotiable    promissory 

Does  the  inclusion  within  the  same  docu- 
ment of  an  agreement  respecting  a  pledge 
of  collateral  securities,  by  the  terms  of 
which  the  pledgee  may  anticipate  maturity, 
sell  collatcralg,  and  leave  an  uncertain 
amount  unpaid,  render  the  instrument  non- 
negotiable  ? 

No,  if  this  is  a  question  of  Missouri  law. 
l-'or  her  courts  have  clearly  and  unmistak- 
nbly  arrived  at  the  following  position:.   If 

time,  in  tlie  course  of  the  same  transaction, 
and  covering  the  some  subject-matter,  they 
lire  to  be  read  and  construed  together  as 
una  instrument.  But  this  doctrine  does  not 
apply  to  a  transaction  in  which  two  separate 
and  distinct  matters  are  involved.  Kach 
is  to  be  considered  and  interpreted  as  a 
complete  entity,  whether  they  be  written 
upon  one  paper  or  several.  An  uncondi- 
tional promise  to  pay  a  certain  sum  at  a 
certain  time  is  a  matter  apart  from  security 
liy  way  of  deed  of  trust,  or  mortgage  of 
land,  or  pledge  or  mortgage  of  chattels. 
One  is  governed  by  the  law  merchant,  the 
other  by  property  laws.  The  owner  may 
rely,  if  he  chooses,  exclusively  upon  the 
l.,R,A,1013B. 


nise  to  pay,  according  to  its  terms. 
Conditions  for  his  benefit  in  the  mortgage 
pledge  agreement  may  be  availed  of  only 
in  his  capacity  of  mortgagee  or  pledgee; 
they  are  limited  to  the  purposes  of  the 
mortgage  or  pledge;  they  cannot  be  read  into 
the  promise  to  pay,  and  so  render  a  certain 
promise  uncertain,  convert  a  negotiable  into 
a  n  on -negotiable  instrument,  Morgan  v, 
Marticn,  32  Mo.  438;  Mason  v.  Barnard,  36 
Mo.  384;  Hurck  v.  Erskine,  45  Mo.  484; 
Brownlee  v.  Arnold,  60  Mo.  79;  WTielan  v. 
Beilly,  61  Mo.  585;  Noell  v.  Oaines,  68  Mo. 
649;  Owings  v.  McKenzie,  133  Mo.  323,  40 
L,R,A,  l.)4,  33  S.  W.  802:  McMillan  v.  Gray- 
ston,  83  Mo.  App.  425;  Westminster  Col- 
lege V.  Peirsol.  181  Mo.  270,  81  S.  W.  811 : 
Curry  v.  La  Fon,  155  Mo.  App.  678,  135 
8.   VV.  511. 

If  the  question  is  one  of  general  law,  the 
answer  is  the  same.  In  Chicago  K.  Equip- 
ment Co.  V.  Merchants'  Nat,  Bank,  136  U, 
S.  268.  34  L.  ed.  341),  10  Sup.  Ct,  Rep.  091). 
within  one  document  were  contained  an 
unconditional  promise  to  pay  a  certain  sum 
at  a  certain  time  and  a  collateral  agree- 
ment that  the  note,  being  one  of  a  series 
given  to  the  Northwestern  Car  Company 
for  the  purchase  of  cars,  should  become  due 
and  payable  on  default  of  payment  of  prin- 
npal  and  interest  of  any  note  of  the  series, 
and  that  the  title  to  the  cars  should  remain 

the  payee  for  the  equal  and  ratable  aecur- 

'  of  all  the  notes.  "The  agreement  that 
the  title  should  remain  in  the  payee  until 
the  notes  were  paid — it  being  expressly  stat- 
ed that  they  were  given  for  the  price  of 
the  cars  sold  by  the  payee  to  the  maker 
and  ivere  secured  equally  and  ratably  on 
the  property — is  a  short  form  of  chattel 
mortgage.  The  trannaction  is,  in  legal  cHect. 
what  it  would  have  been  if  the  maker,  who 
purchased  the  cars,  had  given  a  mortgage 
back  to  the  payee,  securing  the  notes  on  the 
property  until  they  were  all  fully  paid. 
The  agreement,  by  which  the  vendor  retains 
the  title  and  by  which  the  notes  are  secured 
on  the  cars,  is  collateral  to  the  notes,  and 
does  not  affect  their  negotiability." 

But  even  if  the  two  matters  were  to  be 
read  together,  it  is  clear  that  the  stipula- 
tions for  additional  collaterals  and  the  sale 
of  collaterals  are  pertinent  only  to  thi- 
pledge  part  of  the  transaction,  and  that  the 


^nditio: 


which 


luld.  i 


lie  carried  into  the  promise  to  pay  part,  i 
the  one  by  which  maturity  might  be  an- 
ticipated. That  condition,  however,  could 
only  alTect  the  time  provision  of  the  not« 
to  the  extent  of  causing  the  maker  to  prom- 
ise to  pay  ninety  days  after  date,  or  sooner 
on  demand  of  the  holder  after  the  maker's 
default  in  putting  up  additional  securities. 
The  applicable  doctrine  is  corrR-tJy  stated) 
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we  beliere.  in  Hunter  v.  Clarke,  184  III. 
]S8,  75  Am.  St  Kep.  160,  56  N.  E.  2S7 : 
"There  can  be  no  ditference,  in  principle, 
betnem  the  eierciee  of  an  option  by  the 
maker  to  pay  before  a  certain  day,  or  a 
provisiOD  that  the  note  sball  be  due  upon 
the  happening  of  some  event  prior  to  the 
date  fixed  and  an  option  of  the  holder  to 
declare  it  due  upon  the 

rhe  judgment  is  aSirmed. 
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JOSEPHINE  FLINT  ESCAWILLA,  Reapt., 


(—  Utah,  — ,  141    Pac.  103.) 

Ap|»eal  —  eqnlty  chhc  —  rorm  of  verdict. 

1.  No  error  can   be  predicated   upon   the 
form  of  a  verdict  directed  by  the  court  in 
an  equity  case  in   which   queations  of   fact 
were  submitted  to  the  jury. 
Bills   and    notes   ^   presumption    from 

posses  !j  Ion. 
'     2.  The  presumption  that  title  to  an  un- 
indorsed  note   paj'able   to   order   is   in   the 
payee   is  not  overcome  by  the  fact  that  it 
is  in  poaseseion  of  another. 

{April  30,  1014.) 

APPEAL  by  the  administrator  of  Richard 
Flint,  deoeaeed,  from  a  judgment  of  the 
District  Court  for  Weber  County  in  plain- 
tiff's favor  in  an  action  ou  a  promissory 
note  and  to  foreclose  a  mortgage  given  to 
secure  payment  of  it.     Aftirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Boyd.  De  Vine,  Sc  E^ccles  and 
J.  N.  Klmbnll  for  appellant. 

Mr.  C.  R.  llolllngswortli,  for  respond- 
ent: 

Possession  of  a  note  not  payable  to  bear- 
er nor  indorsed  in  blank  by  a  third  person 
is  not  prima  facie  evidence  of  owner**   'p. 

Bowers  v.  Johnson.  411  X.  Y.  432;  Dorn 
T.  Parsons,  50  Mo,  601 ;  Tiedeman,  Com. 
Paper,  S  303,  p.  524;  Dan.  Neg.  Inst.  3d  ed. 
%%  574,  664a,  741. 

I  PoBseBsion  of  an  unindorsed  note  does  not 
relieve  the  holder  from  the  presumption 
that  the  note  still  belongs  to  tlie  payee. 

Cavitt  v.  Tharp,  30  Mo.  App.  131  :  Rice  v. 
McFarland,   41   Mo,   App.   48B;    Riehaidstn 

Note.  —  Aso  to  effect  of  production  of 
bill  or  note  not  transferable  by  delivery  to 
estabtish  prima  facie  plaintiff's  title  there- 


V.  Moftitt-WeBt  Drug  Co.  82  Mo,  App.  516, 
60  S.  W.  398;  Durein  t.  Moeser,  36  Kan. 
441,  13  Pac.  797. 

Frlck,   J.,   delivered   the  opinion   of  the 

This  action  was  brought  by  the  plaintiff, 
hereafter  called  respondent,  ae  the  payee, 
to  recover  on  a  certain  promissary  note, 
and  to  foreclose  a  mortgage  which  h'bs  made 
and  delivered  to  secure  the  payment  of  said 
note.  The  defendants  Joseph  H.  and  Mar- 
tha Jane  Hellewell  were  made  such  as  the 
makers  of  said  note  and  mortgage,  a'-d  the 
Wheelwrights  were  made  parties  as  subse- 
quent purchasers  of  the  real  estate  de- 
scribed in  said  mortgage.  James  Pingree, 
as  administrator  of  the  estate  of  Richard 
Flint,  deceased,  was  also  made  a  party  to 
the  action  for  the  reason  that  he,  as  such 
administrator,  claimed  some  inter-  t  in 
the  mortgaged  premises.  The  Wheelwrights 
appeared  and  in  their  ans^vc^  admitted  the 
execution  and  r'elivery  of  the  note  and  mort- 
gage, admitted  that  they  claimed  some  in- 
terest in  the  real  estate  described  in  said 
mortgage,  setting  forth  that  they  purchased 
the  premises,  and  as  part  of  the  purchase 
price  thereof  had  assumed  and  agreed  to 
pay  said  note  and  mortgage,  that  they  were, 
and  always  had  been,  able  and  willing  to 
pay  said  note,  but  conid  not  safely  do  so 
because  of  the  disputes  existing  between 
the  respondent  and  said  administrator  re- 
specting the  ownership  of  said  note  and 
mortgage;  the  said  administrator  claiming 
that  the  same  were  owned  by  his  intestate 
during  his  lifetime,  and  were  the  property 
of  his  estate.  The  administrator  also  an- 
swered respondent's  complaint,  and  in  his 
answer  denied  that  the  respondent  was  the 
owner  of  said  note  and  mortgage,  and 
averred  that  the  same  were  owned  by  his  in- 
testate during  his  lifetime  and  now  belong 
to  hia  estate,  setting  forth  the  facts  re- 
specting the  said  claim  of  ownership.  The 
parties  entered  into  a  stipulation  whereby  it 
was  in  effect  agreed  that  the  W heel w rights 
might  pay  into  court  the  money  due  on  said 
note  and  mortgaf;e.  The  court  approved  tlie 
stipulation,  and  the  money  was  paH  to 
the  clerk  ot  the  court,  and  he  was  directed 
to  hold  the  same  until  it  was  determined 
b.  the  court  to  whom  it  should  be  paid. 
The  respondent  and  said  James  Pingree,  as 
administrator,  then  proceeded  to  a  trial  to 
determine  who  should  have  judgment  for 
the  money  paid  as  aforesaid.  A  jury,  it 
seems,  was  impaneled  to  try  the  question 
of  fact,  and,  after  hearing  the  evidence  pro- 
duced by  both  sides,  the  court  directed  the 
jury  to  return  a  verdict  in  favor  o(  respond- 
ent, which  was  done,  and  judgment  was  ac- 
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eordingly  entered,  fTom  which  the  aJmin- 
istrtttor  alone  appeals. 

Counsel  for  appellant  have  aBsigncd  a 
number  of  errors  relative  to  the  admission 
of  evidence,  and  in  refusing  to  strike  cer- 
tain evidence  tiom  the  record.  In  view  jf 
the  coo'cluBiona  reached,  sU  thoec  assign- 
ments are  immaterial,  and  we  shall  not  dis- 
cuss thero.  The  ease  ia  purely  equitable, 
and  the  mere  fact  that  a  jury  was  called 
to  pass  on  the  facta  in  no  way  afTects  the 
character  of  the  case.  Nor  did  that  fact 
ja  any  way  affect  the  province  or  duties 
of  the  trial  court.  Nor  can  it  alTect  those 
of  this  court  relative  to  equity  caaef.  In 
view  of  thia,  we  shall  not  discuss  the  ob- 
jection that  is  made  to  the  form  of  the 
verdict.  The  verdict  in  equity  cases,  at 
most,  is  merely  advisory ;  but,  in  view  that 
in  this  case  the  court  directed  what  the 
verdict  should  be,  it  docs  not  even  amount 
to  that,  and  hence  do  error  can  be  predi- 
cated upon  the  form  of  the  verdict. 

In  view  of  the  record  there  is  but  one 
question  in  the  case,  and  that  is  whether 
appellant  has  overcome  the  presumption 
that  the  judgment  appealed  from  is  right, 
and  that  the  proceedings  culminftting  in 
the  judgment  were  without  prejudicial  er- 
ror to  any  of  the  substantial  rights  of  the 
appellant.  The  ultimate  question  in  issue 
was:  Which  one,  the  respondent  or  appel- 
lant, was  the  owner  of  the  note  and  mort- 
gage sued  on  I  The  note  was  mode  pay- 
able to  the  respondent  or  order,  without 
any  conditions  whatever,  and  she  had  never 
indorsed  it  in  any  form.  It  was,  however, 
claimed  hy  appellant  that  the  consideration 
for  the  note  was  money  which  belonged  to 
hia  inteatate,  who  was  the  father  of  re- 
spondent. It  was  appellant's  misfortune, 
however,  that  he  could  produce  no  substan- 
tial evidence  to  sustain  his  claim  in  that 
regard.  Appellant's  intestate  himself  clear- 
ly negatived  that  contentinn.  While  it  is 
true  that,  although  the  note  and  mortgage 
were  made  payable  to  respondent  or  her  or- 
der, yet  her  father,  appellant's  intestate, 
had  possession  of  them  from  the  time  they 
wore  made  until  a  abort  .time  before  hia 
death,  at  which  time  he  turned  them  over 
to  appellant.  Before  this  action  was  com- 
menced by  the  respondent,  and  while  appel- 
lant's inteatate  had  posaeaelan  of  the  note 
and  mortgage,  respondent,  it  aeems,  placed 
the  matter  in  the  hands  oE  a  lawyer  who 
lived  in  the  town  where  she  and  the  deceased 
both  lii'cd.  The  lawyer  wrote  a  letter  di- 
rected to  the  deceased  in  which  the  lawyer 
nsked  the  deceased  to  call  at  the  former'a 
office.  The  deceased  called,  and  the  lawyer, 
in  regard  to  the  interview  had  between 
them,  testified  aa  follows:  "He  [the  de- 
I,.R.A.lfll5Il. 


ceased]  told  me  he  had  received  our  letter 

and  wished  to  know  what  we  wanted  to  see 
him  about.  I  told  him  that  we  wished  to 
know  if  he  claimed  an  interest  in  the  Helle- 
well  mortgage,  and  on  what  ground  he  made 
the  claim.  He  stated  he  did  claim  the 
money  due  on  the  mortgage,  that  he  claimed 
all  of  it,  and  that  his  reasons  for  claiming 
it  were  that  he  was  out  more  than  t1  ' 
amount  due  on  the  mortgage  on  account  of 
tlie  loss  be  had  sustained  at  the  hands  of 
liis  daughter  Josephine  Flint's  [re^pond- 
^■nt'sl  former  husband,  a  Mr.  SUniey.  We 
did  not  go  into  the  claim  further  than  that." 
While  tiie  deceased  claimed  the  mo.iey  due 
on  the  note,  yet  his  claim  in  no  way  sus- 
tains appellant's  contention  that  the  de- 
ceased furnished  tlie  consideration  for  the 
note  and  mortgage.  Upon  the  contrary,  it 
clearly  negatived  that  contention.  Tb'  re  is 
other  evidence  of  a  similar  character  from 
which  it  might  be  inferred  that  the  de- 
ceased did  not  claim  to  be  the  owner  of  the 
note  and  mortgage,  and  tliat  in  making 
the  loan  lie  acted  as  attorney  in  fact  for  the 
payee;  but  it  is  not  necetaary  to  set  it 
forth  here.  The  question,  therefore,  is ; 
Is  there  sufficient  evidence  in  this  record  to 
overcome  the  presumption  that  respondent 
waa  the  owner  of  the  note  and  mortgage  in 

Appellant's  counsel  in  his  brief  contends, 
and  in  his  oral  argument  claimed,  that  the 
fact  that  the  deceased  had  possession  of 
the  paper  constituted  prima  facie  evidence 
of  his  ownership,  and  that  respondent  had 
not  overcome  that  presumption.  We  do  not 
understand  the  law  to  be  as  claimed  by 
counsel,  nor  do  the  cases  cited  by  him  sus- 
tain his  contention.  Upon  the  other  hand, 
the  authorities  are  to  the  effect  that,  where 
a  promissory  note  is  made  payabt  ^  to  a  cer- 
tain person  or  order,  the  possession  of  such 
paper  by  another  without  indorsement  by 
the  payee  does  not  affect  the  presumption 
of  ownership.  In  passing  on  that  question 
in  Rice  v.  McFarland,  41  Mo.  App.  490,  the 
rule  in  the  headnote  ia  stateii  thus;  "The 
possession  of  an  unindorsed  '.lOte  docE  t.ot 
relieve  the  holder  from  the  presumption  the 
note  still  belongs  to  the  payee." 

In  Dorn  v.  Parsons,  56  Mo.  Sni,  the  rule 
is  stated  in  the  following  words:  "The 
pOBsession  of  a  note,  not  paynbie  to  bearer 
nor  indorsed  in  blank,  by  a  third  person,  ia 
not  even  prima  facie  evidence  of  ownership." 

In  Cavitt  V.  Tharp,  30  Mo.  App.  ]3I,  the 
law  is  stated  thus;  "Possession  of  an  un- 
indorsed promissory  note  by  one  other  than 
the  payee  is  no  evidence  of  ownership  in  the 

In  2  Enc.  Ev.  617,  the  law  upon  the  sub- 
ject is  thus  briefly  stated:     "The  payee  of  a 
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note  is  preaumed  to  be  tlie  owner  until  the 
contmry  is  Hhown." 

To  the  same  effect  are  Bowers  v.  John- 
ion.  40  N.  Y.  432:  Riehsrdson  v.  MofGtt- 
West  Drug  Co.  92  Mo.  App,  316,  89  S.  W. 
401;  Hair  v.  Edwards,  104  Mo.  App.  213,  77 
S.  W,  1089;  1  Dan.  Neg.  Inst-  8tli  cd.  1913, 
IS  884a  and  741.  Althougli  the  deceased 
had  possession  of  the  note,  and  before  his 
death  turned  it  over  to  appellant,  yet  that 
possession  in  no  way  affected  the  presump- 
tion that  respondent,  the  payee  thereof,  wbb 
the  legal  owner,  and,  until  that  presump- 
tion ia  orercome  by  some  legal  and  compe- 
tent evidence,  the  judgment  in  her  favor 
ahould  not  be  diBturbed.  Practically  all 
that  appellant  offered  to  reliut  the  preRump- 
tiOD  was  Ilia  own  evidence  that  he  remi^m- 
bered  when  the  note  and  mortgage  were 
made;  that  the  deceased  "turned  the  money 
to  Joseph  Hellewell  [one  of  the  makers  of 
the  note]  for  tliis  mortgage,  $200  of  which 
was  a  catihier'B  cliccb  given  by  our  bank  to 
th  deceased.  I  cannot  state  .  .  .  what 
the  other  money  was."  In  addition  to  this, 
there  were  two  letters  written  by  respond- 
ent tn  her  brother;  but  there  is  uo:,hiug  in 
those  letters  which  would  authorize  aa  in- 
ference even  that  the  note  and  mortgage  did 
not  belong  to  her.  Appellant's  evidence, 
therefore,  was  at  most  merely  conjectural. 
There  waa  therefore  not  sutRciGnt  evidence 
to  dissipate  the  presumption  that  respond- 
ent was  the  owner  of  the  note  and  mortgage 
in  question.  But  suppose  it  be  asAiimed 
tliat  tliere  are  a  few  isolated  facta  from 
wbicli  an  inference  against  respondent's 
ownership  might  be  drawn;  yet  the  evidence 
in  that  respect  is  so  weak  and  inconclusive 
and  of  such  a  character  that  inferences 
ini;;ht  be  drawn  from  it  both  ivays. 
therefore  docs  not  rise  to  the  dignity  of 
evidence.  This  ia,  as  we  have  pointed  out, 
an  equity  case,  and  therefore,  unless  the 
presumption  of  the  correctness  of  the  pro- 
ceedings and  judgment  ia  clearly  orercome, 
th«  judgment  muat  prevail.  Appellant  has 
not  overcame  the  presumption,  and  h 
the  judgment  should  be,  and  it  accordingly 
is,  alBrmed.    Costs  to  respondent. 

McCartr,   Ch.   J.,  and   Straup,   J., 


HOLT  &  JEFFEKY. 

(79  Wanh.  381,  140  Pac.  394.) 

Evidence  —  parol  —  akeleton  contract. 

1.  An  order  (or  machinery  containing  the 

L.R.A.1S16B. 


parties,  consideration,  time,  subject-matter, 
and  mutual  aasent.  and  property  signed,  is 
not  subject  to  modificatiou  or  enlargement 
by  parol  evidence  oo  the  theory  that  it  is 
a  mere  akeleton. 
Sale   —   secondtaand    machine   —    war* 

2.  An  agreement  to  overhaul  a  second- 
hand machine  which  is  the  subject- matter 
of  sale,  and  put  it  in  Drst-class  shape,  is 
a,  warranty  that  the  machinery  is  reaaon- 
tthly  certain,  when  properly  handled,  to  do 
the  work  intended  which  ia  known  to  the 
vendor,  and  is  free  from  structural  defects. 
Same  —  decayed  condition  of  tlmlver. 

3.  The  rotten  condition  of -the  inside  of 
the  boom  stick  of  a  dredge  which  eanees  a 
break  after  Ave  and  one-half  months'  use 
is  a  breach  of  warrant;  that  the  machine  is 
in  firat-clasa  condition,  if  the  defect  could 
have  been  discovered  by  reasonable  feata. 
UaiiiBges  —  break  of  iiart  ol  inuchlue 

—  breacli  of  warranty. 

i.  The  damages  for  breach  of  warranty 
of  a  machine  a  part  of  which  breaks  down 
are  not  necessari)/  the  amount  paid  for 

(April  29,  1914.) 

CROSS  APPEALS  from  a  judgment  of  the 
Superior  Court  for  King  County  in 
plaintiff's  favor  in  an  action  brought  to 
recover  the  balance  alleged  to  be  due  upon 
the  purchase  price  of  a  certain  dredge: 
plaintiff  appealing  from  the  amount  of  the 
judgment  rendered  in  its  favor,  and  defend- 
ant appealing  from  ao  much  of  the  judg- 
ment as  disallowed  certain  of  its  claims. 
Remanded. 

The  facta  are  stated  in  the  opinion. 

Messrs.  Holzhelnier  &  Herald  and 
Hodgson  &  Tliouipson  for  plaintiff. 

Jlc.isra.  Prpston  &  Tliorgrlmson,  for 
defendant : 

In  order  to  arrive  at  the  contract  in  thia 
case,  the  court  must  neceaaarily  have  ad- 
mitted the  written  correapondence  that  pre- 


The  law  of  warranty  in  the  sale  of  person- 
al property  ia  largely  affected  by  the  nature 
of  the  contract  and  the  subject-matter  of  the 
sale.  This  note  ia  confined  to  the  question 
of  warranty  where  the  aubject-mattcr  of  the 
sale  ia  a  secondhand  article.  As  to  the 
questions  of  warranty  where  the  subject- 
matter  of  the  aale  is  trees,  plants,  shrubs, 
or  vines,  see  note  in  43  L.R.A.{K.S.)  1151. 
Where  the  aubjeet -matter  of  the  aale  is 
seeds,  ace  note  in  37  L.R.A.(N.S.)  79;  as 
to  warranties  in  the  sale  of  horses,  see 
notes  in  3  L.R.A.  184,  12  L.R.A.  S9S,  and 
32  L.R.A.(N.S.)  182;  and  as  to  whether 
or  not  an  express  warranty  as  to  quality 
will  exclude  an  implied  warranty  as  to 
quality  as  applied  to  different  articles,  see 
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ceded  tht  order  and  wbieh  coDtained  tbe 
offers,  KB  well  k«  the  ori,!  stateinenti  of  the 
agent   making   the   offers. 

17  Cyc.  741;  Interstate  En^neering  Co. 
V.  Archer,  84  Wash.  829.  117  Pac.  470; 
Phelps  V,  Wbitaker,  37  Mich.  73;  Palmer 
V.  Roath,  86  Mieh.  60a,  49  X.  W,  590; 
Grand  Rapids  Veneer  Works  v.  Forsythe, 
83  Hun,  230,  31  N.  Y.  Supp.  601;  Brigga 
V.  Hilton,  9S  N.  Y.  517,  52  Am.  Rep.  63, 
3  N.  E.  51;  Routledee  v.  Worthington,  119 
N.  Y.  5U2,  23  N.  E.  1111;  Luitweiier  Pump- 
ing Engine  Co.  v.  Ukiah  Water  &  Improv. 
Co.  16  Cal.  App.  193,  110  Pac.  707,  712. 

Chndivick,  J.,  delivered  the  opinion  of 
the  court: 

Plaintiff  gold  dcf(!iidant  certain  dredging 

note  in  33  L.R.A.(N.S.)  502.  Ab  to  im 
plied  warranty  in  sales  by  description,  see 
note  in  35  L.H.A.{N.S.)  258;  for  questions 
relating  to  the  remedy  for  breach  of  war- 
ranty, aee  the  series  of  notes  in  50  L.B.A. 
(N.S.)  pages  111,  753,  774,  778,  783,  7110, 
805,  808:  and  tor  other  questions  relating 
Ui  the  law  of  warranties,  see  Index  to  L.li.A. 
Notes,  "Salee," 

As  a  rule  only  cases  are  included  herein 
wherein  the  question  of  warranty  is  con- 
sidered as  alTected  by  the  fact  that  tlie  arti' 
cle  to  which  the  wairanty  relates,  or  to 
which  it  is  sought  to  be  applied,  is  a 
■ecoiidhand  article. 

Implied   warranty. 

In  most  jurisdictiona  the  rule  pi-evaiU 
that  there  is  no  implied  warranty  as  to  the 
condition,  adaptation,  fitness,  or  suitability 
for  the  purpose  for  which  made,  or  the 
quality,  of  an  article  sold  as  and  for  a 
secondhand  article — 

— Johnson  v.  Cardcn,  —  Ala,  — ,  65  So. 
813,  holding  that  there  ie  no  implied  war- 
ranty of  a  secondhand  machine  as  to  its 
reasonable  adaptation  to  the  purpose  and 
use  for  which  it  was  purchased; 

—Yellow  Jacket  Jlin.  Co.  v.  Tegarden, 
104  Ark.  573,  146  S.  W,  518,  asserting  it 
to  be  the  general  rule  that  ordinarily  in 
the  sale  of  secondhand  machinery  there  is 
no  warranty  as  to  the  quality  or  condition 
of  the  property,  unless  exjiresslT  made.  To 
the  same  effect,  see  J.  ¥.  Hartin  Commission 
Co.  V.  Pelt,  7fl  Ark.  177,  88  S.  W.  029;  J. 
1,  Case  Threshing  Mach.  Co.  v.  Bailey, 
89  Ark.  108,  115  S.  W.  U49; 

—Ramming  v,  Caldwell,  43  III.  App.  176, 
holding  that  there  is  no  implied  warranty 
that  machinery  sold  as  secondhand  will 
answer  the  purpose  for  which  it  was  made; 

— Norris  t.  Reinstedier,  90  Mo.  App.  626, 
holding  that  there  is  no  implied  warranty 
of  condition  in  the  sale  of  a  secondhand 
steam  pump;  and  where  it  is  purchased 
after  an  examination,  the  purchaser  cannot 
refuse  to  receive  it  and  complete  the  pur- 
chase, although  he  diseovers  that  it  is  old 
and  practically  worthless  as  a  pump; 
L,R.A.1B15B. 


machinery  under  the  terms  of  the  follow- 
ing  writing; 

«~12-11. 
Order  to  Al  H.  Hoftman,  Spidcane,  Wath- 
ingtMi.  Charge  to  name;  Holt  k  Jeffery, 
Seattle,  Washington  .  .  .  One  one  and 
one-half  yards,  Fairbanks  Dredge  with  fifty- 
foot  boom,  and  iron  for  vertical  spuds  com- 
plete, f.  0.  b.  Marion,  price  $6,050.  Ma- 
chinery to  be  overhauled  at  factory  and 
put  in  first-class  shape.  Delivery  of  ma- 
chinery from  factory  to  cars  not  later  than 
sixty  days  from  date.  Plans  to  be  fur- 
nished for  acow  immediately.  Delivery  of 
machinery  from  factory  not  later  than  si.fty 
days  from  date.  Boiler  to  pass  Seattle  io- 
spection.    This  is  a  secondhand  dredge  that 

— Ha  nna-li  reck  in  ridge  Co.  v.  Ho)lcy-Mat< 

thews  Mfg.  fo,  160  Mo.  App.  437,  140  S. 
W.  023,  holding  there  is  ordinarily  no  im- 
plied warranty  in  the  sale  of  secondhand 
artielea,  as  to  quality,  or  that' they  are  fit 
for  the  purpose  for  which  they  are  made; 

—Joy  V.  National  Exch.  Bank,  32  Tex. 
Civ.  App.  398,  74  S.  W,  326,  holding  there 
is  no  implied  warranty  as  to  the  good  run- 
ning condition  of  a  secondhand  machino 
sold  as  such; 

—Stevens  T.  Smith,  21  Vt.  90,  holding 
there  is  no  implied  warranty  as  to  the 
quality  of  iron  in  old  kettles,  where  sold  as 

A  purchaser  of  an  automobile  at  a  pries 
niucb  below  the  usual  price  for  a  new 
machine  of  the  same  kind  cannot  claim  an 
implied  warranty  as  to  tbe  length  of  time  a 
shaft  will  last.  Morlev  v.  Consolidated  Mfg. 
Co,  196  Mass.  257,  81-X.  E.  993. 

Upon  the  sale  of  a  secondhand  engine  and 
dynamo  to  be  used  in  a  theater  requiring 
about  one  thousand  ligljts,  where  the  buyer 
uses  his  own  boiler  and  wiring  in  connec- 
tion therewith,  there  is  no  implied  warranty 
that  the  engine  and  dynamo  will  furnish 
the  necessary  current;  and  where  the 
machinery  to  be  furnished  is  sTjecifieally  de- 
scribed, the  furnishing  of  machinery  answer- 
ing the  description  complies  with  the  con- 
tract. Keman  v.  Crook,  100  Md.  210,  69' 
Atl.  753. 

And  in  Cotchord  Machinery  Co.  v.  Lin- 
Wilson  Foundry  A  Machinery  Co.  131  Mo. 
App.  540,  110  S.  W.  030,  it  is  held  that 
there  was  no  implied  warranty  that  a 
secondhand  machine  was  fit  and  suitable 
for  the  purpose  for  which  it  was  intended, 
where  the  purchaser  knew  tbe  machine  and 
liad  examined  it.  The  court  said  that  as 
bearing  upon  this  question  it  attached  but 
slight  importance  to  the  fact  that  the 
machine  was  secondhand.  It  added,  how- 
ever, that  "nevertheless  it  would  be  dif- 
6cult  to  conceive  a  case  presenting  less 
reason  for  implying  a  warranty  that  a  piir- 
ebased  article  should  be  lit  for  the  purpose 
for  which  it  was  bought.  The  machine 
nas  not  sold  by  plaintiff  as  a  mani>facturer, 
or    by    sample.      Defendant's   manager   had. 


FAIRBANKS  STEAM  SHOVEL  CO.  v.  HOLT  ft,  JEPFERY. 


479 


operated  in  MiBsouri.  Termi:  fl.OOO  when 
cquipt,  arrives  at  Seattle.  One  half  of  the 
balance  60  days  and  balance  60  days  later, 
6  per  cent.  This  order  is  taken  with  the 
understanding  that  old  bank  Bpuds  iron  are 
Included.    Salesman:  E,  L.  Ketier. 

Signed  by:  Holt  &  Jeffery,  by  J.  C. 
Jeffery,  Sec. 

PlaintifT  brought  suit  to  riKOvcr  the  bal- 
ance due,  and  was  met  by  certain  defenses 
and  counterclaioiB.  The  court  entered  a 
judgment  for  plaintilf  in  the  sum  of  $74D.- 
38,  and  disallowed  claims  of  both  pHrtifs, 
and  both  sides  have  appealed.  The  judg- 
ment of  the  court  depends  in  part  upon 
the  character  of  the  instrument  quoted 
above.     The  court  held   that  it  was  not  a 


contract;  that  it  was  a  mere  "skeleton"  or 
"order,"  and  admitted  much  testimony 
which  tended  to  modify  and  enlarge  it.  We 
think  this  was  error.  The  writing  has 
every  essential  of  a  contract, — parties,  eoD- 
aideration,  time,  subject-matter,  and  mutual 
BBsent.  The  property  has  been  delivered 
and  partly  paid  for.  Counsel  cite  many 
cases  to  the  point  that  a  contract  is  not 
complete  wliere  it  does  not  contain  all  of 
the  representatioas  of  the  a^ent  making 
a  Hule  and  which  induced  the  sale.  We  shall 
not  diacuas  the  authorities  relied  on,  with 
the  exteption  of  Interstate  Engineering  Co. 
V.  Archer,  64  Wash.  629,  117  Pac.  470.  We 
there  said:  "Where  it  appears  that  only  a 
part  of  the  contract  is  in  writing,  the  part 
not  in  writing  may  be  proved  by  parol,  in  eo 


no  cause  to  rely  on  the  judgnicnt  nf  plain- 
tilT  regarding  the  fitness  of  the  machine, 
did  not  rely  on  It,  and  the  price  of  a  tirst- 
elass  machine  was  not  paid.  Defendant's 
nianager  said  he  was  aciiuainted  w*ith  the  one 
in  controversy,  knew  it  had  been  in  use 
for  .  .  .  years,  and  was  old,  very  much 
worn,  and  worth  less  than  .  .  ,  the 
price  he  offered.  ...  A  warranty  of  the 
fitness  of  a  chattel  for  a  certain  purpose 
It  not  implied  necpEsarily  because  the  seller 
knows  the  buyer  ia  buying  it  for  such  pur- 
pose. Courts  do  not  treat  the  doctrine  of 
iniplied  warranty  of  fitness  as  an  uncondi- 
tioned dogma  of  the  law.  If  they  did,  the 
most  unjust  conse<)ueneeB  would  ensue." 

In  this  jurisdietion,  however,  it  has  been 
held  that  where  an  order  for  a  secondhand 
threshing  outfit  contained  a  warranty,  but 
recited  that  it  did  not  apply  to  second- 
hand machines,  there  was  no  express  war- 
ranty, and  hence  the  sale  is  left  uith  the 
ordinary  rules  applicable  to  warranties  in 
eales  of  personal  property  where  there  is 
no  express  warranty;  and  in  such  case 
where  the  property  is  sold  for  a  specific 
purpose  there  is  an  implied  warranty  that 
it  is  fit  and  Buitable  for  such  purpose.  New 
Birdsall  Co.  t.  Keys,  09  Mo.  App.  458,  74 
S.  W.  12. 

But  see  J.  I.  Case  Threshing  Mach.  Co.  v. 
Eriekson.  21  N.  D.  478,  131  X.  W.  269, 
holdinj:  that  the  purchaser  of  a  secondhand 
threshing-machine  outfit  could  not  as 
a  breach  of  an  oral  warranty  of  eondit 
where  the  order  for  the  outflt  eontaint 
provision  that  the  warranted  article  did 
not  apply  to  secondhand  machines,  and  that 
no  representationB  made  by  any  person   as 

order   shall  bind   the  company. 

In  Walker,  E,  4  C.  Co.  v.  Ayer.  80  S.  C. 
202,  61  S.  E.  537,  involving  an  alleged 
breach  of  warranty  as  to  the  condition  and 
working  qualities  of  typesetting  machines, 
it  is  declared  to  be  the  rule  of  (hat  state 
that  the  seller,  without  an  express  i 
ranty  or  representation  of  value,  is  held 
to  warrant  the  articles  sold  to  be  of  value 
for  the  purpose  for  which  it  is  ordinarily 
r..R.A.1915B. 


accepted.     No   point   is   made   of   the   fact 
that  the  machines  were  secondhand. 

And  it  has  been  held  that  where  the  seller 
had  knowledge  as  to  the  work  a  secondhand 
machine  ha  was  selling  was  eipected  by  tha 
buyer  to  do,  tticre  was  an  implied  warranty 
that  the  machine  furnished  would  do  that 
work.  Latham  v.  Shipley,  86  Iowa,  543, 
53  N.  W.   342. 

Express  warranty. 
Of  course  there  may  be  an  express  war- 
ranty of  an  article  sold  as  secondhand. 
Johnson  v.  Garden.  —  A!a.  — .  85  So.  813. 
It  may  relate  to  the  condition  of  the  article, 
and  words  of  description  by  way  of  indicat- 
ing the  character  or  quality  of  the  article 
may  constitute  such  a  warranty.  Hanna- 
Brpckinridge  Co.  v.  Hoi  ley-Matt  hews  Mfg. 
Co.  160  Mo.  App.  437,  140  S.  W.  023.  To 
the  same  effect  see  Kelly  v.  Times  Square 
Automobile  Co.  170  Mo.  App.  64,  150  S. 
W.  62.  Or  it  may  relate  to  the  condition  or 
working  qualities  of  the  article  (Neave  v 
Arntz,  56  Wis.  174,  14  N.  W.  41);  or  to 
the  horse  power  of  a  secondhand  engino 
(Shoe  v.  Maerky,  35  Pa.  .Super.  Gt.  270). 


Construction  of  < 


inty. 


It  is  not  necessary  that  there  should  be 
a  warranty  in  specific  terms.  A  representa- 
tion of  a  secondhand  machine  as  being  in 
first-class  order  and  as  doing  good  work, 
and  that  it  will  do  the  work  of  the  buyer, 
constitutes    a   warranty    that   the   machin 


in  good-  order,  and  will  do  good  work 
and  the  work  of  the  buyer.  Latham  v. 
Shipley,  86  Iowa,  543,  53  N.  W.  342. 


And  in  Udell  v,  Sarafian,  19  Misc.  542, 
43  N.  Y,  Supp.  1092,  enforcing  an  express 
warranty  as  to  the  condition  of  secondhand 
machines,  it  is  said  that  to  constitute  such 
a  warranty,  it  is  not  necessary  that  the 
seller  use  the  word  "wariant"  or  "war- 
ranty," but  it  Is  sufGcient  in  this  regard  if 
the  language  used,  by  fair  construction, 
amounts  to  or  is  equivalent  to  an  under- 
taking on  the  part  of  the  seller  that  the 
property  is  as  it  is  represented  to  be. 

The  assertion  by  the  seller  of  a  sectwd- 


4S0 


WASUIXGTON  SUPREME  COL'ET. 


far  as  it  la  not  inconsistent  witb  tLe  written 
portion."  The  order  or  contract  in  that  case 
was  similar  to  the  one  before  ua,  but  with 
this  very  marked  difference, — no  time  for 
deliver;  was  stipulated.  The  writer  of  the 
opinion  twke  observe  tliia  lack  of  essential- 
ity. He  says:  "The  letter  upon  its  f«ce 
does  not  purport  to  state  the  whole  agree- 
ment;" and,  "But  it  does  not  appear  upon 
the  face  of  the  letter  that  it  purports  to 
contain  the  whole  contract,"  It  was  held 
that,  no  time  being  fi.ied,  the  court  could 
retar  to  collateral  matters  to  determine 
what,  under  tlie  circumstances,  would  be  a 
reasonable  time.  Such  holdings  do  not  de- 
stroy contracts  or  tiolate  the  rule  against 
receiving  oral  testimony  to  alter  or  modify 
them,  but  are  consistent  with  the  rule  that, 
where  a  writing  containing  all  the  essen- 
tials of  a  contract  is  offered,  the  law  will 
presume  that  the  parties  liave  culminated 
their  negotiations  in  it.  Ramming  v.  Cald- 
well, 43  111.  App.  175.  If  it  were  not  so, 
we  would  be  constantly  resorting 
evidence  to  make  an  ambiguity  or 
and  to  liiie  testimony  to  explain  it. 

In  the  case  at  bar  the  machine  was  in 
use  about  Ave  months  when  the  boom  stick 
broke  and  bad  to  be  entirely  replaced.  This 
brings  us  to  the  second  proposition  of  law; 
that  is,  the  liability  of  a  seller  of  a  aeeond- 


liaiid  article  to  answer  as  upon  a  warranty 
of  quality.  PlaintilT  contends:  (a)  That 
there  is  no  warranty  in  the  sale  of  a  second- 
hand article;  and  (h)  that  more  than  a  rea- 
sonable time  elapsed  between  the  delivery 
of  the  goods  in  August,  1911,  and  January 
7,  1S13,  for  examination  and  acceptance, 
and  that  it  cannot  now  be  held.  Our  at- 
tention is  culled  to  Smith  v.  Bolster,  70 
Wash.  1,  125  I'ac.  1022,  where  the  court  held 
that  representations  that  a  secondbaod  au- 
tomobile was  "in  first-class  condition,  as 
good  as  any  new  car,"  was  "seller's  praise." 
That  case  seems  to  have  turned  on  the 
words,  "first-class  condition,  as  good  as  any 
new  car,"  the  court  saying  that  the  fact 
that  the  car  was  sold  at  21   per  cent   less 

dence  that  it  was  of  less  value  than  a  new 
car;  tiiat  the  words  were  seller's  praise  in 
the  light  of  the  vendee's  conduct,  he  bav- 

!  ing   driven   the   car  about   6,T00   miles   and 

I  kept  it  two  seasons.  In  that  case,  too, 
the  trial  judge  found  the  fact  to  be  that 
the    car    was    not    in    first-class    condition, 

I  upon  the  sole  ground  that  it  had  been  used 

{  as  a  demonstration  car. 

The  genera]  rule  is  that  there  is  no  im- 

.  plied  warranty  in  tbe  sale  of  secondhand 
goods  and  machinery,     35  Cyc.  408. 

'        Thfr    niipHtinn    in    thifl 


The  question  i 


hand  engine,  who  is  in  possession  thereof, 
that  it  is  as  good  as  new  in  every  point  and 
particular,  has  been  held  to  be  an  assertion 
of  a  speciflc  fact  which  be  assumes  to  know, 
and  which  the  purchaser  may  properly  rely 
ii]>on  except  as  to  obvioui  defects.  Mil- 
waukee Kicc  Machinery  L'o,  v.  Hamacek, 
115  Wis.  422,  HI  N,  \V,  1010, 

But  it  has  been  held  that  although  a 
used  automobile  is  sold  under  a  representa- 
tion that  the  tires  are  as  good  as  new,  the 
purchaser  cannot  claim  that  this  representa- 
tion constitutes  a  warranty,  where  he  knew 
the  tires  had  been  used.  For  in  such  ease 
the  statements  arc  merely  express ioos  of 
opinion.  Warren  v.  Walter  Automobile  Co. 
50  Misc.  605,  89  N.  Y.  Supp.  396.  To  the 
same  effect  as  to  representations  that  a 
secondhand  sewing  machine  waa  in  very 
(rood  condition,  see  Ginsberg  v,  Lawrence, 
121  N.  Y.  Supp.  337. 

Cnder  the  sales  of  goods  act  of  England 
1893,  %  13,  it  has  been  held  that  the  sale 
of  a  secondhand  reaper  under  the  repj-enen- 
tation  that  it  was  new  the  year  previous,  and 
had  been  used  to  cut  only  60  or  60  acres 
of  grain,  raised  an  implied  condition  that 
the  machine  would  comply  witb  this  de- 
scription, where  it  was  purchased  without 
inspection;  and,  where  the  purchaser,  after 
inspection,  refusiNl  to  receive  it  for  noncom- 
pliance therewith,  and  returned  it,  no  ac- 
tion could  be  maintained  against  him  for 
the  purchase  price,  wliere  the  machine 
actually  failed  to  correspond  with  the  de- 
scription. Varlev  v.  Wlupp  [1900]  1  Q. 
I..R.A.181SB. 


..  513,  69  L.  J.  Q.  B.  N.  S.  333,  4S  Week. 


Eitent   of   warranty. 

A  general  warranty  as  to  the   condition 

of  a  secondhand  machine  out  of  condition 

and  in  need  of  repair  will  not  cover  defects 

El  a  inly  visible  and  equally  within  (he 
nowledge  of  both  parties.  Scott  v.  Geiser 
Mfg.  Co.  70  Kan.  488,  73  Pac,  823,  affirmed 
on  rehearing  in  70  Kan.  500,  80  Pac.  955. 

A  purchaser  of  a  secondhand  mill  sold  as 
such  under  a  warranty  that  it  would  be  put 
in  flrst-claSB  condition,  with  a  provision  in 
the  contract  that  he  may  remedy  any  de- 
fects discovered  therein  and  deduct  tbe  cost 
from  the  purchase  price,  cannot  operate  the 
mill  in  its  defective  condition  for  several 
months  after  obtaining  knowledge  of  such 
defects,  and  thereafter  repair  and  recon- 
struct it  virtually  as  a  new  mill  at  the  ex- 
pense of  the  seller,  since  this  warranty  is 
not  that  the  machine  shall  he  new.  but  only 
that  it  shall  be  in  first-class  condition  as 
secondhand.  Yellow  Jacket  Min.  Co.  v. 
Tegarden,  10  Ark.  573,  148  S.  W.  518. 


B    of 


warranty   whether   questio 

for  the  jury. 


Where  the  evidence  as  to  whether  or  not 
tliere  is  an  express  warranty  of  a  second- 
hand machine  is  in  dispute,  the  fact  of  the 
making  of  such  a  warranty  is  property  for 
the   iurr.      Johnson    v.   Carden.  —   Ala.   — . 


-  Ala. 
A.  G    S 
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enga^eiiient  to  put  tbe  dredge  in  flrel-claM 
condition  is  «  warranty.  Whether  words 
ar«  to  be  talcen  in  the  sease  of  a  warranty 
ii  luuallj  a  question  of  miKed  law  and 
fact.  Here  the  seller  Lcnew  the  purpose  for 
which  the  dredge  had  been  purchased.  The 
rendee  knew  that  it  had  operated  in  another 
state.  The  seller  agreed  to  overhaul  and 
put  it  in  "first-clasa  shape."  This  is  a  war- 
ranty that  the  machine  was  understood  to 
be  reasouabiy  certain,  when  properly  han- 
dled, to  do  the  work  intended,  and  was 
free  from  structural  defects.  This  court 
has  never  intended  to  hold  that  everytliing 
said  to  induce  the  sale  of  a  secondhand  ar- 
ticle is  seller's  praise.  To  so  hold  would 
be  to  say  there  could  be  no  warranty  upon 
the  sale  of  a  secondhand  article.  If  a  per- 
son buys  an  article  secondhand,  there  is  no 
implied  warranty;  but  there  may  be  an 
expresa  one.  As  in  all  other  transactions, 
it  depends  on  the  contract  made  by  tbe 
parties  themselves,  'Ite  enga^prnpnt  to  put 
the  machine  in  "flrst- class  shape"  was  a, 
warranty   of  quality  and   fitness. 

There  can  be  no  question  that  the  boom 
sticic  was  rotten  on  the  inside  or  in  the 
inner  timbers.  It  was  season  checked,  and 
had  been  puttied  and  painted.  We  attach 
no  signiflcancc  to  this  circumstance,  as  it 
is  well  known  that  large  timbers  check  and 
good  workmanship  demands  that  they  be 
puttied  and  painted.  Plaintiff  insiets  that 
it  was  not  required  to  make  more  than  an 
ordinary  surface  insppction,  or  find  any  de- 
fect that  the  eye  would  not  reveal;  but  the 
testimony  upon  this  point  is  not  in  har- 
mony. There  is  evidence  tending  to  show 
that  the  defect  was  observable  around  cer- 
tain bolts,  and  that  the  only  proper  way 
to  test  timbers  for  rot  or  imperfect  ions  is 
to  bore  into  them. 

Our  conclusion  is  that  plaintifT  is  answer- 
able for  the  defective  boom  stick;  tliat  de- 
fendant had  a  right  to  rely  upon  it  as 
one  "in  lirst-class  condition;"  and  that  five 
and  one-half  months  was  not  an  unreason- 
able time  to  use  it  without  discovering  the 
latent  but  discoverable  defect  if  a  physical 
test  had  been  made. 

Defendants  claimed  the  sum  of  $2,369.88, 
the  alleged  cost  of  making  a  new  boom 
stick;  it  having  paid  the  Seattle  Construc- 
tion 4  Dry  Dock  Company  ¥2,121,88  of  that 
sum  and  the  difference  to  otliera,  for  freight 
and  material.  There  is  testimony  tending 
to  show  that  the  cost  of  a  new  boom  would 
not  exceed  $843,  As  betwppn  these  suras 
tlie  court  arbitrarily  allowed  the  sum  of 
Sl.OOO.  The  amount  paid  out  does  not  in 
itself  furnish  a  measure  of  recovery.  Tor- 
geson  T.  Hanlord,  79  Wash.  5Q,  UO  Pac.  648. 
Nor  are  we  utisSed  that  the  record  shows 
it  to  have  been  a  reasonable  sum.  As  be- 
L,R.A.1915B. 


tween  the  two  amounts,  we  ore  disposed  to 
and  will  follow  the  finding  of  the  trial 
judge.  Bearing  in  mind  these  legal  eoDclu- 
Bions,  and  without  diBcussing  the  particular 
items  included  or  excluded,  the  judgment  of 
the  court  will  be  recast  as  tollowsi 

For  p)aTaliir,  upnn  Its  flrst 

cause  of  action    ...12,900.00 
Second    cause    of    ac- 
tion           4T9.0B 

Tlilrd     cause     of    ue- 

[■'or  deft 


.00     t3,i2a.09 


oi     repairing 


On 


of     far 


,  .J  1.000.00 


Amount  due  plalntlCt il.6<i:t.43 

Remanded,   with   instructions  to  enter   a 
Judgment  for  91,683,43,  with  interest. 

Crow,    Ch.    J.,    and    tioHo,    Elite,    and 


Petition  for  rehearing  denied. 


ELECTA  B.  MERRILL 

JAMES  W.  HODSON  et  *1.,  Appts. 

(S8  Conn.  314,  91  Atl.  033.) 

Food  —  warranty  of  quality  by  restuu- 

There  is  no  implied  warranty  of  the  qual- 
ity of  food  furnished  by  a  restaurant  keeper 
to  a  customer  for  immediate  consumption, 
since  the  transactioD  does  not  constitute  a 
m]e,  but  a  rendition  of  service, 

(July  13,  1014.) 

Xote.  —  Liabllllff  for  eervlng  vnflt  food. 

I'his  note  supplements  a  note  on  the  same 
■subject  in  40  L.R.A.IN.S.)   480. 

Generally,  as  to  liability  of  packer  or 
vendor  to  persons  not  in  privity  of  con- 
tract, for  injuries  from  unfit  (oimI,  see  notes 
to  Tomlinson  v.  Armour  4  Co.  IB  L.R,A. 
(N.S.t  923.  and  Mazetti  v.  Armour  t  Co. 
48  L.R.A.IN,S.)  213. 

A  railroad  company  operating  its  own 
dining  cars  is  not  liable  for  injury  to  a 
patron  by  partaking  of  canned  food  serve<l 
in  regular  course  upon  the  car,  where  thr 
food  was  purchased  of  a  reputable  dealer, 
bore  a  well-known  brand,  was  of  the  highest 
grade,  and  was  guaranteed  under  the  pure 
food  and  drug  act,  while  it  was  prepared 
for  service  with  due  care  by  an  experienced 
chef,  and  there  was  nothing  to  indicate  that 
it  was  not  fit  for  food.  Bigelow  v,  Slaine 
C.  B.  Co.  110  Me.  106,  43  L.R.A.IN.S.)  «27, 
85  Atl.  396. 

So,  in  Trafton  v.  Davis,  110  Uc.  318,  8G 


noovjle 


483 


CONNECTICUT  SUI'REME  COURT  OF  ERBORS. 


APPEAL  bj  defendnnta  fi'om  a  judgment 
of  the  Superior  Court  for  New  Haven 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  for  an  alleged 
breach  of  an  implipd  warranty  of  fitnena  of 
food  iold  by  defendants  to  plaintiff  while  a 
Guatomer    in    their     restaurant.      Reveraed. 

The  facta  are  stated  in  tlie  opinion. 

MesBFB.  William  Bro.^mltti  and  R.  C. 
Dickenson,  for  appellants: 

There  is  no  implied  warranty  as  to  qual- 
ity in  the  case  of  food  furnii^ed  by  restau- 
rant keepers  to  their  guests.  They  are  liable 
only  for  knowingly  or  negligently  furnishing 
bad  and  deleterious  food,  and  they  do  not 
impliedly  warrant  the  wholosonieness  of 
food  supplied  by  them  to  their  gvieats. 

22  Cye.  1081;  ie  Am.  *  Eng.  Ene.  Law, 
2d  ed.  547;  Beale,  Innkeepers  &  Hotels, 
g  169;  2  Schouler,  Pers.  Prop.  357;  Sheffer 
V.  Willoughby,  163  111.  518,  34  L.R.A.  484, 
54  Am.  St.  Rep.  483,  45  N.  E.  253;  Bishop 
V.  Weber,  139  Mass.  417,  52  Am.  Rep.  715, 
1  K.  B:  154;  Benjamin,  Sales,  7th  ed.  1S99: 
Doyle  V.  Tuerat  t  Kraemer,  129  La.  838,  40 
L.RJi.{N.S.)  480,  58  So,  906,  Ann.  Cas. 
1913B,  1310;  Crocker  v.  Baltimore  Dairy 
Lunch  Co.  214  Mass.  178,  100  N.  E.  1078, 
Ann.  Cas.  19HB,  884;  Pautazo  v.  W.'st.  7 
Ala,  App.  599,  61  So.  42;  Bigelow  v.  Maine 
C.  R.  Co.  110  Me.  105,  43  L.R.A.(X,S.)   627, 


85  Atl.  396;  Green  v.  Ashland  Water  Co. 
101  Wis.  238,  4.'!  L.R.A.  117,  70  Am.  St.  Kep. 
911,  77  N.  W.  722,  5  Am.  Neg.  Rep.  265. 

The  doctrine  of  implied  warranty  as  ap- 
plied to  the  sale  of  provisions  generally,  and 
as  applied  under  the  sales  act,  relates  only 
to  "dealers," — that  is,  to  those  who  deal  in 
provisions  as  merchandise, — and  not  to  inn- 
keepers or   restaurant  keepers. 

Farrell  v.  Manhattan  Market  Co.  1!)8 
Mass.  283,  15  L.R.A.(N.S.]  884,  126  Am. 
St.  Rep.  436,  84  N.  E.  481,  15  Ann.  Gas. 
1076,  21  Am.  Neg.  Rep.  142;  Hoover  r. 
Peters,  18  Mich.  61;  Benjamin,  Sales,  7th 
ed.  1899;  American  Notes  by  Bennett,  691- 
693. 

There  is  neither  an  implied  warranty  nor 
liability  for  negligence  where  the  selection 
is  made  by  the  buyer. 

Farrell  t.  Manhattan  Market  Co.  IBS 
Mass.  271,  15  L.R.A.(N.S.)  884,  120  Am.  St. 
Rep.  436,  84  N.  E,  481,  15  Ann.  Cas.  1076, 
21  Am.  Xeg.  Rep.  142;  Wiedoman  v.  Keller, 
171  111.  93,  49  N.  E.  21!;  Elliott,  Connecti- 
cut Law  of  Sales,  239. 

Messrs.  U.  Q.  Clinrcli  and  E.  B.  R«lley, 
for  appellee; 

There  is  at  common  law  and  under  the 
sales  acts  an  implied  warranty  of  fitness 
where  food  is  sold  for  immediate  con^ump- 


Atl.  179,  the  court  remarked  that  hotel 
keepers  and  victualers  wlio  furnish  to  their 
guests  canned  goods  of  a  high  grade,  packed 
and  inspected  in  accordance  with  approved 
methods,  and  expressly  guaranteed  under 
the  pure  food  act^,  and  with  no  defect  dis- 
coverable by  the  exercise  of  sight,  smell,  or 
taste,  are  not  liable  for  injuries  to  such 
guests  caused  by  eating  such  food,  although 
it  is  in  fact  found  to  be  poisonous. 

In  Malone  v.  .Tones,  Dl  Kan.  815,  L.R.A. 
101GA,  328,  139  Pac.  387,  judgment  affirmed 
on  rehearing  in  32  Kan.  708,  L,R.A.  1916A, 
331,  142  Pac.  274,  it  was  held  that  where 
a  son  lived  on  his  father's  farm  and  had 
sole  charge  of  it,  hiring  hands  and  paying 
his  parents  for  their  board,  the  aon  and  the 
father  and  mother  were  jointly  liable  for 
negligence  to  an  employee  of  the  son,  in  an 
action  to  recover  damages  for  injuries  sus- 
tained as  a  result  of  eating  tainted  meat, 
although  the  father  and  son  had  no  knowl- 
e^e  of  the  tainted  condition  of  the  meat 
until  It  was  put  upon  the  table.  Upon  re- 
hearing, however,  the  court  changed  its  opin- 
ion to  the  extent  of  holding  that  there  waa 
evidence  from  which  the  jury  might  have 
fomid  that  the  father  did  have  knowledge  of 
the  tainted  condition  of  the  meat  before  it 
was  placed  upon  the  table. 

The  court  stated  that  the  son's  liability 
for  negligence  was  not  any  different  from 
what  it  would  have  been  had  he  furnished 
the  food  by  the  help  of  servant*  in  the  ordi- 
nary way;  that  the  parents,  having  under- 
taken to  provide  and  prepare  food  for  those 
L.R.A.101.5B. 


sitting  at  the  table,  owed  to  them  the  duly 
at  least  to  exercise  reasonable  care  in  this 
service,  whether  the  persona  for  whom  the 
food  was  intended  were  their  employees  or 
nnt,  in  analogy  to  the  liability  of  a  manu- 
facturer n'here  a  consumer  purchases  unfit 
food  through  a  retailer. 

And  a  finding  that  a  servant  in  a  hotel 
who  received  board  as  part  of  her  compensa- 
tion ate  tainted  meat,  which  was  the  cause 
of  her  illness,  is  sustainable  upon  proof 
that  the  plaintiff  and  other  witnesaes  tasted 
the  meat  and  stated  that  it  was  bad,  and 
that  six  other  servants  were  Eimilarly  ill  the 
same  night,  although  there  was  no  chemical 
analysis  of  the  meat  or  of  the  waste.  Bark 
V.  Dixson,  115  Minn.  172,  131  N.  W.  1078, 
Ann.  Cas.  1B12D,  776,  3  N.  C.  C.  A.  106. 

But  a  railroad  company  which  operate'' 
a  dining  car  on  its  line  is  liable  for  negli- 
gence in  preparing  and  furnisbing  unfit  food 
to  a  customer,  resulting  in  injury  to  him, 
if,  in  ita  selection  of  food,  or  in  the  prepara- 
tion thereof  for  the  customer,  it  does  not 
exercise  the  same  degree  of  care  which  a 
reasonably  prudent  man  skilled  in  the  art 
of  selecting  and  preparing  food  for  human 
consumption  would  be  expected  to  exercise 
in  the  selection  and  preparation  of  food  for 
his  own  private  table,  and  if,  through  such 
want  of  care,  the  customer  who  eats  the 
food  becomes  sick.  Travis  v.  Louisville  J: 
N.  H.  Co.  —  Ala.  — ,  82  So.  851. 

A  finding  that  a  restaurant  keeper  wa° 
guilty  of  negligence  in  preparing  and  fur- 
nishing food  to  a  customer  is  not  sustainable 
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1  PareoDS,  Contr.  Rth  eA.  5S8;  2  Addison, 
Contr.  Morgan'B  ed.  p.  218,  g  621;  WillUton, 
Sales,  gS  241,  242;  Mi^Quaid  v.  Ross,  85  Wis. 
4B2,  22  L.R.A.  195,  39  Am.  St.  Rep.  864, 
56  N.  W.  705;  Farrell  v.  Manliattaii  Market, 
IBS  MaBB.  288,  15  L.R.A.|X.S.)  894,  126 
Am.  St.  Rep.  430,  84  N.  E.  481,  15  Ann. 
Cas.  1076,  21  Am.  Xeg.  Rep.  142;  Wiedeman 
V.  Keller,  171  III.  93,  49  N.  E.  210;  Doyle 
V.  Fuerst  &  Kraemer,  129  La.  838,  40  L.R.A. 
(N.S.)  480,  36  So.  906,  Add.  Cos.  1913B, 
1110. 

Preittlce,  Ch.  -T,,  delivered  the  opinion 
of  the  f ourt : 

The  complaint  eharges,  and  the  plaintiff 
claims  to  hail'  prored,  that  the  defendants, 
as  copartners,  conducted  a  restaurant  where 
they  prepared  and  served  to  their  customers 
food  for  immediate  eonsumptian  on  the 
premises;  that  the  plaintiff  vistcd  their  res- 
taurant and  ordered  from  ttie  bill  of  fare 
for  immediate  consumption  a  dinh  desig- 
nated tlicreon  as  "creamed  swcctbrcada;" 
that  in  response  to  the  order  a  disli  known 
b;  that  name  wag  served  to  her,  prepared 
and  ready  to  be  eaten  by  her;  that  the  food 
so  served  naa  not  wholesome  or  fit  to  be 
eaten;  that  the  plaintiff  ate  the  food;  and 
that  as  a  consequence,  and  by  reason  of 
the  unwholesomeneas  of  the  food  provided, 
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she  was  made  sick,  and  sufTered  severely  in 
her  health.  It  is  alleged  that  the  food 
served  was  "sold"  to  the  plaintiff,  and  that 
its  sale  was  attended  with  the  implied  war- 
ranty that  it  was  wholesome  and  fit  for  con- 
sumption. There  is  no  allegation  or  pre- 
tended proof  of  either  an  express  warranty 
of  quality,  or  of  knowledge  on  the  part  of 
the  defendants  of  the  unwholesome  character 
of  the  food  served,  or  of  any  of  its  in- 
gredients, or  of  the  defendants*  negligence 
in  the  premises. 

The  plaintiff's  right  to  recover  was,  in 
both  pleading  and  proof,  made  to  rest  on 
the  existence  of  an  implied  warranty  of 
quality  attending  the  furnishing  of  the  food. 
If  there  was  no  such  implied  warranty,  the 
plaintiff  was  not  entitled  to  a  verdict,  and 
cannot  recover  under  her  complaint. 

A  question  underlying  the  case  is  thus 
presriited  as  to  the  existence  of  such  war- 
ranty. This  question  was  presented  to  the 
court  in  the  defendants'  motion  for  a  direc- 
tion of  a  verdict,  In  their  request  to  charge, 
and  in  their  motion  in  arrest  of  judgment. 
Upon  each  of  these  oecaaions  t)ie  court  was 
asked  to  rule  in  substance,  in  the  l^ngua^je 
of  the  reqiicHts  to  charge,  that  '"tlic  furnish- 
ing of  food  to  a  customer  by  restaurant 
keepers  like  these  defendants  does  not  con- 
stitute  a   sale   within   the   meaning   of   the 


upon  mere  proof  that  the  customer  bouf^t 
and  ate  the  defendant's  food  and  became 
sick  from  what  the  jury  might  find  to  have 
been  ptomaine  poisoning,  due  to  the  food 
which  he  had  eaten,  wliere  there  is  testi- 
mony on  defendant's  part  indicating  that  all 


great  care  ivaa  exercised  in  the  preparation 
of  the  food,  that  whatever  was  left  unsold 
at  the  end  of  each  day  was  thrown  away, 
and  that  the  premises  were  kept  in  a  sani- 
tary condition.  Cracker  v.  Baltimore  Dairy 
Lunch  Co.  214  Mass.  177.  100  N.  E.  1078, 
Ann.  Cas.  1914B,  884. 

In  Pantaie  v.  West,  7  Ala.  App.  599,  61 
So.  42,  it  was  held  that  it  was  a  question 
tor  the  jury  whether  the  keeper  of  a  public 
restaurant  was  negligent  in  preparing  and 
serving  unflt  food  consisting  of  tainted 
brains  to  a  customer  so  as  to  be  liable  in 
damages  for  injuries  sustained  by  eating 
such  food,  where  it  appeared  that  the  brains 
furnished  in  fact  caused  plaintifTs  illness; 
that  brains  of  the  kind  served  were  of  such 
a,  nature  as  to  easily  spoil  and  become  unfit 
for  food,  causing  ptomaine  poisoning  when 
taken  into  the  system  under  such  condi- 
tions; that  the  bacteria  poison  produced  in 
tainted  brains  may  often  be  destroyed  or 
rendered  harmless  by  sufficient  cooking ; 
that  the  taint  in  brains  developed  by  de- 
oompoeition  has  a  peculiar  odor  easily  de- 
tected liefore  cooking;  and  the  evidence  of 
the  defendant  consisted  of  proof  that  the 
brains  were  in  a  first-class  condition  when 
I,.RA.1916B. 


he  purchased  them  from  a  wholesali-r  early 
in  the  morning  of  the  same  day  that  they 
were  prepared  for  food,  and  that  the  pack- 
age in  which  they  were  contained  had  been 
carefully  inspected  and  had  no  odor  or 
tainted  smell  about  it,  and  that  they  were 
'  ---ifully  prepared  and  served. 
Hoi>30.N,  it  was  held  that 
where  a  restaurant  keeper  furnished  a  guest 
with  unwholesome  food,  there  was  no  trans- 
fer of  the  "general  property"  in  the  food 
BO  as  to  constitute  a  sate  under  a  statute, 

I  create  a 
quality,  and  that  t 
for  negligence. 

But  in  Race  v.  Krum,  162  App.  Div.  Oil, 
146  N.  Y.  Supp.  197,  reargunicnt  denied  in 
163  App.  Div.  924.  147  X.  V.  Snpp.  818,  it 
was  held  that  there  was  an  implied  war- 
ranty as  to  quality  in  the  sale  of  ice  cream 
to  a  customer  in  a  drug  store  for  immediate 
consumption  upon  the  premises. 

And  in  Leahy  v.  Eaaei  Co.  148  N.  Y. 
Supp.  1063,  it  was  held  that  there  wa^  an 
implied  warranty  as  to  quality  in  the  sale 
of  pie  furnished  a  customer  in  a  lunch  room. 

In  Valeri  v.  Pullman  Co.  218  Fed.  61», 
an  action  arising  in  New  York,  the  Federal 
court,  in  the  absence  of  a  decision  by  the 
Kew  York  court  of  appeals,  refused  to  fol- 
low the  decisions  of  the  appellate  division 
just  cited  and  held  that  the  proprietor  of 
a  buffet  car  was  not  an  insurer  of  the  fit- 
ness of  the  food  served,  nor  liable  upon  an 
implied  warranty,  but  was  answerable  only 
for  negligence.  A.  H.  N. 
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sales  act;"  and  that  "there  is  no  implied 
warranty  b;  a  restaurant  keeper  as  to 
the  quality  of  food  furnished  to  a  customer." 
The  court  entertained  a  different  view  ex- 
pressed in  its  instructions  to  the  jury,  in 
part,  as  follows:  "If,  then,  you  do  find  those 
two  things,— first,  that  she  made  knovrn  in 
some  way  to  tliese  defendants  the  purpose 
for  which  she  ordered  this  food,  and  that, 
next,  she  relied  upon  their  skill  or  judg- 
ment to  provide  it, — then  the  law  is  such 
that  there  is  an  implied  warranty  that  the 
goods  shall  be  fit  and  wholesome  for  the 
purpose  for  wiiich  she  ordered  them.  To 
use  the  language  of  the  statute,  'there  is  an 
implied  warranty  that  the  goods  shall  be 
reasonably  fit  for  auch  purpose;'  that  is, 
for   the   purpose   for   whieii   tliey    were   or- 

This  view  conformed  to  the  plaintifT'a 
claim  and  contention,  and  to  the  theory 
upon  wliieli  the  complaint  was  framed,  to 
wit,  that  the  transaction  iu  the  course  of 
which  the  food  was  supplied  involved  a  sale 
of  the  food  as  goods  within  the  meaning  of 
our  sale  of  gocds  act  (chapter  212  of  the 
Public  Acts  of  IDOT),  with  the  consequence 
that  the  provisions  of  g  15  of  that  act  re- 
specting implied  warranty  of  quality  were 
applicable  to  it.  The  court  was  mistaken  in 
this  fundamental   proposition. 

The  act  defines  a  sale  of  goods  ae  "an 
agreement  whereby  the  seller  transfers  the 
property  in  goods  to  the  buyer  for  a  eon- 
luderation  called  tlic  price."  Section  1.  A 
transaction,  to  come  under  the  provisions  of 
the  act.  must  therefore  be  one  which  con- 
cerns "goods."  and  one  which  involves  a 
transfer  to  the  purchaser  of  the  property 
tlieiein.  "Goods"  are,  in  the  act,  defined 
to  include  "all  chattels  personal  other  than 
things  in  action  and  money;"  and  it  i-  add- 
ed that  the  term  "includes  emblements,  in- 
dustrial growing  crops,  and  things  attached 
to  or  forming  part  of  the  land,  which  are 
agreed  to  be  severed  before  sale  or  under 
the  contract  of  sale."  Section  7fi.  By 
"property"  is  meant  "the  general  property 
in  goods,  and  not  merely  a  special  prop- 
erty." Section  78.  Transactions  within 
the  provisions  of  the  act  are  thus  limited 
to  those  embodying  an  sgrecmeiit  whereby 
a  seller  transfers  the  general  property  in 
chattels  personal,  as  that  term  is  defined, 
other  than  thingB  in  action  and  money,  to 
a  buyer  for  a  consideration  called  the  price. 

A  restaurant  keeper  differs  from  an  inn- 
keeper in  that  he  furnishes  only  food,  or 
food  and  drink,  and  not  lodging  or  shelter. 
Beale,  Innkeepers  *  Hotels,  §§  3o,  301.  In 
so  far  as  the  character  of  the  service  per- 
formed by  a  restaurant  keeper  and  Inn- 
keeper to  their  respective  patrons  is  con- 
cerned, it  is  the  same.  In  Snunderson  ▼. ' 
I..R.A.1915B. 


Rowles,  4  Burr.  2037,  2008,  Lord  Mansfield. 
commenting  upon  this  fact,  observed  that 
"the  analogy  between  the  two  cases  of  an 
innkeeper  and  a  victualer  is  so  strong  that 
it  cannot  be  got  over." 

In  neither  case  does  the  transaction,  in 
so  far  as  it  involves  the  supply  of  food  or 
driuk  to  customers,  partake  of  the  char- 
acter of  a  Bale  of  goods.  The  essence  of  it 
is  not  an  agreement  for  the  transfer  of  the 
general  property  of  the  food  or  drink  placed 
at  the  command  of  the  customer  for  the 
satisfaction  of  his  desires,  or  actually  ap- 
propriated by  him  in  the  process  of  appeas- 
ing his  appetite  or  thirst.  The  customer 
does  not  become  the  owner  of  the  food  set 
before  him,  or  of  that  portion  which  is 
carved  for  his  use,  or  of  that  which  finds 
a  place  upon  his  ptate,  or  in  side  dishes  set 
about  it.  No  designated  portion  becomee 
his.  He  is  privileged  to  eat,  and  that  is  all. 
The  uneaten  food  is  not  liis.  He  cannot  do 
what  he  pleases  with  it.  That  which  is  set 
before  him  or  placed  at  his  command  is  pro- 
vided to  enable  him  to  satisfy  his  immedi- 
ate wants,  and  for  no  otlier  purpose.  He 
may  satisfy  those  wants;  but  there  he  must 
stoj).  lie  may  not  turn  over  unconsumed 
portions  to  others  at  his  pleasure,  or  carry 
away  such  portions.  The  true  essence  Of 
n  the  satisfaction 
1  need  or  desire.^ministry  to  a 
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the  food  rpquired.  This  consumptio 
volves  destruction,  and  nothing  remains  ot 
what  is  consumed  to  which  the  right  of 
property  can  be  said  to  attach.  Before  con- 
Numption  title  docs  not  pass;  after  consump- 
tion there  remains  nothing  to  become  the 
subject  of  title.  What  the  customer  pays 
for  ia  a  right  to  satisfy  his  appetite  by  the 
process  of  destruction.  What  he  thus  pays 
for  includes  more  than  the  price  of  the  food 
as  such.  It  includes  all  that  enters  into  the 
conception  of  service,  and  with  it  no  small 
factor  of  direct  personal  service.  It  does 
not  contemplate  the  transfer  of  the  general 
property  in  the  food  supplied  as  a  factor 
in  the  service  rendered. 

Prof.  Beale,  in  his  work  on  Innkeepers  & 
Hotels,  %  let),  well  analyzes  and  states  the 
situation  as  follows;  "As  an  innkeeper  does 
not  lease  hia  rooms,  so  he  does  not  sell 
the  food  he  supplies  to  the  guest.  It  is  his 
duty  to  supply  such  food  as  the  guest  needs, 
and  the  corresponding  right  of  the  guest  is 
to  consume  the  food  he  needs,  and  to  take 
no  more.  Having  finished  his  meal,  he  haa 
no  right  to  take  food  from  the  table,  even 
the  uneaten  portion  of  food  supplied  him, 
nor  can  he  claim  a  certain  portion  of  food 
as  his  own  to  be  handed  over  to  another  in 
case  he  chooses  not  to  consume  it  himself. 


MERRILL  V.  HODSON, 


Th«  title  to  food  never  passeB  ae  ft  reiult  of 
■a  ordinary  transaction  of  supplying  food 
to  M.  guest." 

For  the  reaaons  thus  Btftted,  tile  Eugliali 
courta  have  held  that  mi  innkeeper  wta  not 
ft  trader,  and  so  not  within  the  proviaiona 
of  existing  bankrupt  laws.  In  Criap  v. 
Pratt,  Cro.  Car.  549,  it  was  said,  in  connec- 
tion with  Buch  a  ruling,  that  "an  inn- 
keeper doth  not  get  hia  living  b;  buying 
and  Belling,  for,  although  he  buy  provision 
to  be  Bpent  in  his  house,  he  doth  not  prop- 
erly sell  it,  but  utters  it  at  such  rates  as  he 
thinks  reasonable  gain,  and  the  guests  do 
not  take  it  at  a  certain  price,  but  they 
may  have  it  oi'  refuse  it  if  they  will." 

In  Saunderson  v.  Rowie,  supra,  Lord 
Mansfield,  having  observed  as  already  in- 
diested  that  a,  victualer  and  innkeeper  stood 
in  the  same  position  In  the  matter  of  buy- 
ing and  selling,  added:  "And  we  are  all 
clear  that  this  man  [a  victualer]  is  not 
within  these  laws,  upon  the  authority  of  a 
determined  case  of  an  innkeeper,  and  also 
upon  the  reason  of  the  thing.  He  makes 
no  particular  contract  like  a  trader;  he  can- 
not be  said  to  get  his  living  by  buying  and 
selling  as  a  trader  does.  He  buys  only  to 
spend  in  hiB  house,  and  when  he  utters  it 
again  it  is  attended  with  many  circum- 
stances additional  to  the  mere  selling  price." 

In  Parker  v.  Hint,  12  Mod.  Z54,  it  was 
said  that  "an  innkeeper  as  such  cannot  be 
a  bankrupt,  because  he  does  not  sell,  but 
utters  his  proviBJon."  Other  cases  to  the 
effect  that  an  innkeeper  Ib  not  a  trader  are 
Newton  v.  Trigg,  3  Mod.  327,  330;  Harman 
v.  Clarkson,  22  U.  C.  0,  P.  291. 

The  transaction  between  the  plaintiff  and 
the  defendants  did  not  involve  a  sale  of 
goods,  and  the  provisions  of  i  16  of  the  sales 
act,  relied  upon  aa  creating  an  implied  war- 
ranty of  quality,  furnish  no  foundation  for 
a  right  of  action. 

The  situation  was  not  different  at  com. 
men  law.  Our  sale  of  goods  act  has  not, 
either  in  its  deHnition  of  a  sale  or  its  pro- 
visions for  implied  warranty  of  quality,  de- 
parted from  the  common  law  in  any  respect 
pertinent  to  this  case.  This  becomes  clear 
from  a  comparison  of  the  common. law  rule 
and  those  furnished  by  the  act. 

Benjamin,  in  bis  work  on  Sales  (Tth  ed.) 
f  1,  defines  a  cotnmon-law  sale  of  personal 
property  as  "a  transfer  of  the  absolute  or 
general  property  in  a  thing  for  a  price  in 
money."  In  the  leading  case  of  Jones  v. 
Just,  I-.  E.  [3808)  3  Q.  B.  197,  202,  23  Eng. 
Rnl,  Cas.  486,  Mellor,  J.,  stated  at  length 
the  comtnon-law  rules  touching  the  subject 
of  implied  conditions  or  warranties.  The  I 
fourth  he  stated  as  follows:  "Where  a  manil- 1 
facturer  or  a  dealer  contracts  to  supply  an  I 
I,.R.A.lfll5B, 


article  which  be  manufactures  or  produce*, 
or  in  which  he  deab,  to  be  applied  to  a 
particular  purpose,  to  that  the  buyer  necea- 
sarily  trusts  to  the  judgment  or  skill  of  the 
manufacturer  or  dealer,  there  is  in  that  case 
an  implied  term  or  warranty  that  it  shall 
be  reasonably  fit  for  the  purpose  to  which 
it  is  to  be  applied.  ,  ,  .  In  such  a  ease 
the  buyer  trusta  to  the  manufacturer  or 
dealer,  and  reliea  upon  hia  judgment,  and 
not  upon  his  own." 

It  is  difficult  to  discover  in  what  particu- 
lar of  present  importance  a  aubstantial 
change  in  tlio  law  has  been  wrought  by  our 
recent  legislation.  This  is  not  surprising 
since  our  act  in  its  pertinent  provisions  does 
not  diifer  substantially  from  the  Znglish 
act,  either  in  its  definition  of  a  sate,  or  in 
respect  to  the  subject  of  implied  warranty 
of  quality,  and  the  English  act  was,  as  its 
author  has  said,  the  result  of  an  endeavor  to 
reproduce  aa  exactly  as  possible  the  exist- 
ing law.  Chalmers,  Sale  of  Goods  (7th  ed.) 
Introduction,  V'lII.  While  there  is  in  our 
act  some  departure  from  the  phraseology  of 
the  English  touching  these  subjects,  the 
changes  in  substance  are  slight,  and  they  all 
concern  matters  irrelevant  to  the  present 
situation.  In  fact  the  similarity  in  expres- 
sion is  such  as  to  forcibly  suggest  that  %  15 
of  our  act,  which  deals  with  the  subject  of 
implied  warranty  of  quality,  was.  with 
slight  changes  here  immaterial,  taken  di- 
rectly from  its  English  predecessor. 

This  being  the  caae,  we  may  safely  look 
for  light  in  resolving  the  question  before  lis 
to  common-law  eases,  as  well  as  to  any 
which  may  have  arisen  under  the  modern 
sales  legislation.  As  far  as  we  are  aware 
no  case  of  the  latter  sort,  save  the  present, 
has  ever  reached  an  appellate  tribunal.  Of 
common-law  cases  we  find  the  following 
four:  Sheffer  v.  Wilioughby,  163  III.  518,  34 
L.R.A.  464,  54  Am.  St.  Rep.  483,  45  N.  E, 
253;  Crocker  v.  Baltimore  Dairy  Lunch  Co. 
214  Mass.  177,  100  X,  E.  1078,  Ann.  Cas. 
1914B,  BS4;  Pantaze  v.  West,  T  Ala.  App. 
599,  61  So.  42;  Doyle  v.  Fuerst  t  Kraemer, 
129  La.  838,  40  L.R,A.(N.8.|  480,  Ann. 
Cas.  1913B,  1110,  S6  So.  906.  Itt  all  of 
them  the  right  of  action  waa  based  upon 
negligence.  We  know  of  no  caae,  aside  from 
the  present,  in  which  an  attempt  has  ever 
been  made  in  cases  brought  to  recover  for 
tlie  harmful  consequences  resulting  from  un- 
wholesome  food  or  drink  supplied  by  the 
l^eeper  of  an  inn,  restaurant,  or  boarding 
house  in  the  line  of  his  business,  to  re- 
cover  upon  the  strength  of  an  implied  con- 
dition or  warranty  of  quality.  Those  which 
have  grown  out  of  a  sale  of  provisions  by 
a  dealer  are,  of  course,  not  in  point.  In  the 
flrst  of  the  cited  cases  the  obligations  of  a 
restaurant  keeper  are  discussed,  and  a  state-    > 
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ment  o£  the   law   made  which   very  plaintj 

ni€BnB,  and  has  been  generally  UDderstood 
to  mean,  that  the  only  remedy  for  the  con- 
sequences of  eating  unwholeaome  foot'  sup- 
plied  by  an  innkeeper  or  reBtaurant  keeper 
in  t-ie  regular  eourse  of  his  buaineas  is 
for  laek  of  due  care.  Beale,  Innkeepers  jt 
Hotels,  gg  ]60,  302,  so  eUtes  the  lair.  See, 
to  the  same  effect,  22  Cyc.  1081;  IS  Am. 
&  Eng.  Enc.  haw   |2d  ed.l  HI. 

In  Bigelow  v.  Maine  C.  R.  Co.  110  Me. 
ino,  43  L.R.A.(N.S.)  027,  B5  Atl.  390,  ac- 
tion was  brought  against  the  defendant  for 
the  connequcncea  to  the  plaintiff  of  her  hav- 
ing eaten  unwholesome  canned  asparagus 
served  to  her  in  the  defendant's  dining 
The  deelaratiun  was  in  case,  and  its  all 
tioa  was  that  the  defendant  was  negligent. 
Notwithatandiiig  this  statement  of  the 
pleadings,  the  plaintiff  contended  tha-  she 
was  under  no  duty  to  show  either  privity 
of  contract  or  negligence,  since  there  was  an 
implied  warranty  of  wholesomenees,  and  the 
defendant  was  an  insurer  of  the  quality  of 
the  asparagus.  The  court  held  that  in  any 
event  tlie  defendant  could  not  be  held  to 
be  an  insurer  of  the  quality  of  canned  goods. 
or  a  warrantor  of  it,  and  for  that  uause  di- 
rected judgment  for  the  defendant.  This 
case,  followed  by  Trafton  t.  Davis.  110  Me. 
318,  SO  Atl.  179,  presents  an  aspect  of  the 
Kuhject  of  Implied  warranty  under  common- 
law  principtes.  which  does  not  concern  us, 
and  in  its  disposition  no  light  is  slied  upon 
the  views  of  the  court  as  to  whether  there 
would  have  been  an  implied  warranty  had 
the  food  served  not  been  canned  goods. 

Reasons  of  appeal  for  other  causes  than 
that  discussed  call  for  no  consideration, 
since  the  plaintiff  must  fail  in  her  action. 

There  la  error,  the  judgment  is  set  aside, 
and  a  new  trial  ordered. 

In  this  opinion  the  other  Judges  concur. 


ILLINOIS  SUPREME  COIRT. 

PEOPLE  OF  TRK   STATE  OF   ILLINOIS 
EX   REL.   SAMUEL  D.   PEKI.ER  et  al., 


(262  HI.  402,  104  N.  E.  831.) 

Bmlnent  domain  —  coinpelllug  rcmoTal 
of  bridge  ovpr  Mrcam. 

1.  A  railroad  company  which  has  con- 
structed for  railroad  purposes  a  bridge  over 
n  stream  with  sufficient  provision  for  its 
flow  cannot,  in  view  of  the  constitutional 
proviaion  against  taking  property  without 
compensation,  be  compelled  to  widen  the 
L.R.A.1B13B. 


span  to  accommodate  the  water  of  a  river 
which  a  drainage  district  wishes  to  turn 
into  the  channel  of  the  stream  by  dredging 
its  channel,  reveraing  ita  flow,  and  con- 
structing an  outlet  from  its  head. 
Drainttfre  —  remoTal  of  bridge  ^  stAtn- 
tory  reqalreiuent. 

2.  A  statute  requiring  a  railroad  to  en- 
large its  bridge  crossing  a  stream  upon 
the  line  of  which  s  drainage  ditch  is  lo- 
cated, where  the  span  is  not  sufficient  to 
accommodate  the  natural  flow  of  the  stream, 
doea  not  require  the  enlargement  of  a  bridge 
span  over  a  stream  to  accommodate  the  flow 
of  a  river  which  is  to  be  turned  into  the 
channel. 

Same  —  exercise  ol  iioltce  poM'er  —  right 
ot  drainage  dleirtct. 

3.  A  drainage  district  organized  to  re- 
deem land  for  agricultural  purposes  is  not 
such  a  governmental  agency  that  it  can 
take  private  property  without  compensation 
in  the  exercise  of  the  police  power  for  the 
suppression  of  disease,  although  the  con- 
struction of  its  system  may  remove  stag- 
nant water  which  may  tend  to  breed  disease. 

(February  21,  1014.) 

APPEAL  by  plaintiffs  from  a  judgment  of 
the  Circuit  Court  for  Massac  County 
sustaining  a  demurrer  to  the  complaint  in 
a  mandamus  proceeding  to  compel  defend- 
ant to  remove  C0rtain  obstructions  from  a 
water  course.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Conrtner,  Ucltu,  A  Holm,  for 
appellant*; 

The  duties  of  a  railroad  in  crossing  a 
water  course  are  the  same  in  respect*  to  the 
removal  of  all  obstruction  a,  building  all 
bridges,     erecting     necesaary    guards,     and 

Xole,  —  Duty  of  railroad  company  to 
ronHtruct  or  alter  bridaef  at  fiB  aim 
erpcnite  orer  public  drainage  dlte3i«a. 

Karlier  cases  covering  the  question  under 
annotation  will  be  found  in  the  note  to  Chi- 
cago, B.  i  Q.  R.  Co.  V.  Appanoose  County, 
31  L.R.A.(N'.S.)  1118. 

People  ex  bel.  Peclkb  v.  Chicago  4  E. 
I.  R.  Co.,  in  holdinj;  that  a  railroad  com- 
,-  i.i  not  required  to  enlarge  at  its  own 
expense  a  bridge  across  a  natural  water 
BK  used  by  a  drainage  district,  where 
current  of  the  stream  is  increased  or 
accelerated  by  artificially  reversing  its  flow 
j  to  make  it  an  outlet  of  another  stream. 
instead  of  a  tributary,  in,  as  pointed  out  in 
the  opinion,  diftingiiishable  from  earlier 
Illinois  cases,  where  the  streams  were  al- 
ready outlets  for  water  naturally  flowing 
".roiigh  their  channels,  although  artiflciallv 
icreas-ed. 

And  see  also  Cache  River  Drainage  Dlst. 
v.  rhieago  t  E.  r.  R.  Co.  255  111.  3B8,  80 
N.  E.  03^.  and  a  later  appeal  in  the  same 
case,  264  111.  97,  lOS  N.  E.  699,  which  were 
appeals  from  judgments  by  the  county  court 
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keeping  the  sune  in  good  repair,  bb  when 
the  railroad  crosBee  a  public  highway. 

Cache  River  Drainage  Di«t.  v.  Chicago 
ft  B.  I.  R.  Co.  365  III.  3B8,  W  N.  E.  635;  Chi- 
eago,  B.  *  Q.  R.  Co.  t.  People,  212  Hi.  103, 
72  N.  E.  219,  200  U.  S,  561,  50  L.  ed.  596, 
SB  Snp.  Ct.  Rep.  341,  4  Ann.  Cas.  1175; 
Lake  Eric  &  W.  K.  Co.  v.  Cluggish,  143  Ind. 
347,  42  N.  E.  743;  National  WatcrworkB  Co. 
T.  Kansas,  28  Fed.  921;  Louisvilie,  K.  A.  t 
C.  R,  Co.  T.  Smith,  9]  Ind.  119;  Cooite  v. 
BoBtMi  t  L.  R.  Corp.  133  Mass.  ISo;  Lake 
Erie  ft  W.  R.  Co.  V.  Smith,  61  Fed.  885; 
Ohio  ft  M.  R.  Co.  V.  Thillman,  143  111.  127, 
as  Am.  St.  Rep.  359,  32  N.  E.  52B. 

Where  a.  natural  water  course  or  highway 
ta  CTOsaed  bv  a  railroad  company,  without 
anj  specific  grant  to  obstruct  it,  the  com- 
pany is  bound  to  make  and  keep  ita  cross, 
ing.  at  its  own  espenee,  in  euch  condition 
as  shall  meet  all  reasonable  requirements  of 
the  public  as  the  changed  conditions  and 
increased  use  may  demand, 

Chicago,  B.  4  Q.  R.  Co.  v.  People,  212  III. 
103,  72  N.  E.  219,  200  U.  S.  501,  50  L.  ed.  596, 
se  Sup.  ct.  Rep.  341, 4  Ann.  Caa.  1175 ;  Cache 

coniirming  verdicts  of  jury  asaeBBing  bene- 
tita  for  the  same  improveioentB  as  those  in- 
volved in  People  ek  bel.  Pebleb  v.  Chicago 
ft  E.  I.  R.  Co.,  where  it  was  held  (25S  111. 
399,  99  N.  E.  tt3.'>)  tliat  a  railroad  company 
it  not  entitled  to  compensation  even  though 
the  current  of  the  stresni  is  i-everaed,  iF 
the  burden  imposed  by  law  is  not  increaaed, 
but  that  (264  III.  97,  105  N.  E.  6S9}  where 
the  burdens  imposed  by  Inw  on  the  railroad 
company  are  ineveased  by  euch  an  act,  the 
company  if  entitled  to  compensation. 

Since  the  earlier  note  it  lias  been  held 
in  People  ex  re  I.  Thompson  v.  CunKen- 
hau^er,  237  111.  202,  86  N.  E.  689,  that  un- 
der the  farm  drainage  act,  where  a  ditch  is 
dug  by  the  drainage  district  across  a  rail, 
road  right  of  nay  at  a  point  where  no  nat- 
ural water  course  had  previously  exiHted, 
the  drainage  district,  and  not  the  railroad 
company,  has  the  duty  to  conHtrnct  and 
maintain  any  bridge  or  culvert  that  may  be 
necessary.  This  decision  is  in  harmony 
with  the  earlier  Illinois  decisions  as  to  the 
duty  of  maintaining  bridges  acrosa  a  public 
highway  at  points  where  there  had  previ- 
ously existed  no  natural  water  course:  and 
13  diBtioguiahable  from  Illinoia  cases  found 
in  the  previous  note,  where  the  drainage  dis- 
trict widened  or  deepened  ft  natural  water 
course,  such  cases  holding  that  the  railroad 
company  had  the  duty  to  construct  and 
maintain  the  bridges. 

And  in  Wabash  R.  Co.  v.  Jackson,  178 
Ind.  487,  05  .\.  E.  311.  !10  N.  E.  4S0.  it  was 
h^ld,  un  autboritv  of  Chicago  ft  E.  R.  Co. 
V.  Luddington,  175  Ind.  35,  91  X.  E.  939, 
113  N'.  E.  273,  cited  in  former  note,  that 
.  where,  in  constructing  a  drainage  ditch,  it 
is  necessary  to  widen  or  deepen  a  natural 
water  course  which  crosses  the  right  of  way 
of  a  railroad  company,  the  cost  of  a  new' 
L.R.A.lfl13B. 


River  Drainage  Diat.  v.  Chicago  ft  E.  I.  B. 
Co.  265  111.  aea.  9S  N.  E.  635;  Chicago  ft  N. 
W.  R.  Co.  V.  Drainage  Dist.  142  Iowa,  007, 
121  N.  VV.  193;  Mason  City  ft  Ft.  D.  R.  Co. 
V,  Board  of  SujMirviaorB,  144  Iowa,  10. 121  N. 
W.  39;  Lake  Shore  ft  M.  S.  R.  Co.  v.  Sharpe, 
38  Ohio  St.  150;  Evansville  ft  T.  H.  R.  Co. 
V.  SUte,  149  Ind.  276,  40  i;.  E.  2;  Illinois 
C.  R.  Co.  v.  Swalm,  S3  Miss.  031,  36  So. 
147;  People  ex  vel.  Kimball  *.  Boston  ft  A. 
R.  Co.  70  \.  y.  561* ;  Northern  C.  R.  Co.  v. 
Baltimore,  46  Md.  445;  New  York  ft  N.  E. 
R.  Co.  V.  VVaterbury,  60  Conn.  1,  22  Atl. 
439;  St.  Louis  ft  S.  F.  R.  Co.  v.  Fayette- 
ville,  75  Ark.  534.  87  S.  W.  1174;  Yonkers  v. 
New  York  C.  ft  H.  R.  R.  Co.  185  N.  Y.  142, 
38  N.  E.  877;  Worcester,  N.  ft  R.  R.  Co. 
V.  Kaaiiua,  63  N.  n.  593,  4  Atl.  298;  Pav... 
sich  I.  New  England  L.  Ins.  Co.  122  Ga 
IHO,  60  I..R.A.  101,  106  Am.  St.  Rep.  104, 
50  S.  E.  68,  2  Ann.  Caa.  561 ;  Reg.  v.  Ely, 
15  Q.  B.  827,  4  New  Seas.  Cas.  222,  19  L.  J. 
Mag.  Caa.  N.  S.  223,  14  Jur.  956;  Hex  T. 
Morris,  1  Barn,  ft  Ad.  441,  9  L.  J.  K.  B. 
65;  Chicago,  M.  ft  St.  P.  R.  Co.  v.  Milwau- 
kee, 97  Wis.  418,  72  N.  W.  1118;  Gulf,  C. 

culvert  is  not  to  be  included  in  the  cost  of 
constructing  the  drain,  but  must  be  borne 
by  the  railroad  company. 

And  in  Kaw  Vallev  Drainage  Dist.  v. 
Kansas  City  Southern  R.  Co.  87  Kan.  272, 
123  Pac.  991,  it  was  held  that  the  expense 
of  elevating  a  railroad  bridge  over  a  naviga- 
ble stream  must  be  borne  by  a  railroad  com- 
pany, where  a  drainage  district,  in  pur- 
suance of  its  eight,  requires  the  bridge  to 
be  elevated  to  correspond  with  the  heiglit 
of  levees  constructed  by  the  district. 

But  a  state  court  cannot  order  the  eleva- 
tion of  bridges  over  a  navigable  stream, 
which  are  necessary  parts  of  lines  of  inter- 
state commerce,  until  the  proper  Federal 
authorities  have  approved  the  plans.  Kaw 
Valley  Drainage  Dist.  v.  Kansas  City  South- 
ern R.  Co.  87  Kan.  272,  123  Pac.  991,  re- 
versed in  233  U.  S.  76,  68  L.  ed.  867,  3* 
Sup.  Ct.  Rep.  664. 

And  BO  the  removal  of  the  existing  rail- 
road bridges  over  a  navigable  stream,  which 
form  necessary  parts  of  lines  of  interstate 
commerce,  cannot  be  ordered  by  a  state 
court,  even  in  the  avowed  expectation  that 
such  order  will  lead  to  the  desired  elevation 
of  the  bridges,  which  the  state  court  could 
not  order  directly  without  the  authority  of 
the  Secretary  of  War.  Kansas  City  Soutli- 
ern  H.  Co.  v.  Kaw  Valley  Drainage  Dist. 
233  U.  S.  76,  68  L.  ed.  857,  34  Sup.  Ct.  Rep, 
564,  reversing  87  Kan.  272,  123  Pac.  991, 
where  writs  were  allowed  requiring  the  rail- 
road companies  to  remove  from  the  channel 
of  the  river  all  obstructions  of  all  kinds 
where  their  lines  crossed  the  stream. 

As  to  duty  as  to  highway  crossed  by 
ditch  constructed  by  drainage  district,  see 
note  to  Richardson  County  ex  rel.  Sheehan 
T.  Drainage  Dist.  43  L.R.A.(N.S.)  096. 

J.  H.  B. 
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4  S.  F.  R.  Co.  V.  Miltun  Count;,  90  Tex. 
365,  38  S.  W.  747;  Pierce,  Railroads,  254; 
Borer,  Railroada,  5S3;  3  Elliott,  Railroads, 
1082,  1098. 

The  right  of  drainage  is  paramount  to 
the  right  of  the  iodividual. 

Chicago,  B.  b  Q.  H.  Co,  v.  People,  212 
III.  103,  72  N.  E.  239;  Cache  Biver  Drainage 
Dist.  V,  Chicago  &  E.  I.  R.  Co.  255  111. 
398,  99  N.  E.  635. 

Where  a  railroad  croeaes  a  natural  nater 
course,  and  partially  (Jjstnicta  the  same  by 
snch  croBHing,  it  may  be  compelled  to  re- 
move Buch  obstruction  without  compensa- 
tion, where  such  water  course  is  needed  for 
drainage  purposes. 

Cache  River  Drainage  Diat.  v.  Chicago 
ft  E.  I.  R.  Co.  flupra;  Chicago,  B,  i.  Q. 
R.  Co.  V.  Illinois,  200  V.  S.  581,  50  L.  ed. 
596,  26  Sup.  Ct.  Bep.  341,  4  Ann.  Caa.  3175. 
212  III.  103,  72  N.  E.  219. 

When  a  railroad  crosses  a  public  highway 
already  in  existence,  it  must  not  only  con- 
struct, at  its  own  expense,  all  necessary 
bridges,  viaducts,  approaches,  and  guards 
Mt  such  crossing,  for  the  safety  and  con- 
venience of  the  public  for  present  use,  but 
it  must  anticipate  all  future  needs  of  the 
public,  and  the  crossing  must  be  kept  and 
maiDtained  bo  as  to  meet  all  the  growing 
needs  and  necessities  of  the  public  for  all 
future  time. 

State  ex  rel.  Minneapolis  v.  St.  Paul,  M. 
k  M.  R.  Co.  98  Minn.  380,  23  L.R.A.<N.8.) 
298,  120  Am.  St.  Bep.  581,  108  N.  W.  261, 
8  Ann,  Cas,  1047;  Dyer  County  t.  Chesa- 
peake, 0.  *  S.  W,  E.  Co.  87  Tenn.  712,  11 
8.  W.  943;  Com.  V.  Alger,  7  Cush.  J6; 
Thorpe  v.  Rutland  A  B.  R.  Co.  27  Vt.  UO, 
62  Am.  Dec.  625;  New  Orleans  Gaslight  Co. 
T,  Drainage  Commission,  197  L'.  S.  453,  4!) 
L.  ed.  831,  25  Sup.  Ct.  Bep.  471;  Woodruff 
V.  Catlin.  54  Conn.  277,  6  Atl.  849;  State 
ex  rel.  Lancaster  County  v.  Chicago,  B.  k 
Q.  B.  Co.  20  Neb.  412,  45  N.  \\.  46!). 

All  property  is  acquired  and  held  under 
the  implied  liability  that  the  use  of  it 
may  be  so  regulated  that  it  shall  not  be  in- 
jurious to  the  rights  of  the  communitv. 

Ohio  ft  M.  B.  Co.  T.  McClelland,  25  111. 
140;  Legal  Tender  Cases,  12  Wall.  529,  20 
L.  ed,  305;  Cora.  v.  Alger,  7  Cush.  80. 

All  persons  possess  their  rights,  whether 
to  things  tangible  or  intangible,  subject  to 
the  police  power  of  the  state. 

Northwestern  Fertilizing  Co,  v.  Hyde 
Park,  70  III.  634;  W.  C.  Bitchie  k  Co.  v. 
Wayman,  244  III.  608,  27  L.R,A.(N.S.l  9S4, 
91  N,  E.  695;  Boston  Beer  Co.  v.  Mas.sa- 
ohusetts,  B7  U.  S.  32,  24  L.  ed.  991 ;  Thorpe 
T.  Butland  k  B.  R.  Co.  27  Vt.  140,  82  Am. 
Dec,  625;  Chicago  v.  Gunning  System,  214 
111.  628,  70  L.B-&,  230,  73  N.  E.  1036,  2 
Ann.  Caa,  892. 
L.R.A.1015B, 


Mr.  E.  H.  SeneR,  with  Messn.  Robert 
J.  FoloDie,  Homer  T,  Dick,  and  C,  L,  V. 
Hulkey,  for  appellee; 

The  railroad  company  is  not  required  at 
its  own  expense,  after  properly  bridging  a 
small  ditch,  to  rebuild  so  as  to  accommodate 
waters  of  a  large  river,  diverted  artificially, 
through  the  ditch. 

Chicago,  B.  i  Q.  R.  Co.  v.  People,  212  III. 
103,  72  N.  E.  210. 

The  rights  and  duties  of  a  railroad  com- 
pany are  the  same  as  those  of  a  private 
owner  under  similar  circumstances. 

Ibid. 

The  right  to  compel  enlargement  or  re- 
moval of  a  bridge  over  a  natural  non-navi- 
gable water  course,  witliout  compensation 
to  the  owner,  exists  only  when  required  to 
effectuate  a  natural  flow  to  which  a  domi- 
nant heritage  is  entitled.  An  inferior  heri- 
tage; or  one  standing  in  no  relation  what- 
ever naturally  to  a  parcel  of  land,  may  not 
require,  as  of  right,  accommodation  for  the 
drainage  of   surface   waters   artificially   di- 

ibid.;  Kankakee  k  S.  R.  Co,  v,  Horao.  131 

III.  288,  23  N.  E.  621 ;  Gormley  v.  Sanford, 
52  III.  168;  People  ex  rel.  Deneen  v. 
Kconomj  Light  t  P.  Co.  241  111.  200,  89 
N.  E,  780. 

The  burdens  of  defendant  would  be  in- 
creased greatly  by  diversion  of  *  river 
through  Post  creek,  and  for  this  reaaan 
mandamus  will  not  lie.  To  sustain  the  pe~ 
tition  and  take  defendant's  bridge  would  be 
violative  of  its  constitutional  rights. 

Cache  River  Drainage  Dist.  v.  Chicago  k 
E,  I.  E.  Co.  255  III.  398,  B0  N,  E.  635; 
People  ex  rel.  Deneen  v.  Economy  ^.ight  t 
P.  Co.  241  III.  200,  89  N.  E.  760. 

The  demand  of  petitioners  is  unreasonable, 
and  therefore  should  be  denied. 

Chicago,  B.  &  Q.  R.  Co.  v.  People,  212  111. 
103,  72  X.  E.  210. 

Mandamus  is  an  extraordinary  remedy, 
and  it  will  not  be  granted  unless  a  clear 
right  is  shown. 

Chicago  &  E.  I.  B,  Co.  v.  Snedaker,  223 
111,  390,  70  N.  E.  199;  People  ex  rel,  Chi- 
cago i  I.  B.  Co.  v.  Glann,  70  III.  232. 

To  change  the  direction  of  the  flow  of 
water  is  an  unlawful  increase  of  the  bur- 
den on  defendant.  The  change  of  flow  and 
diversion  are  contrary  to  natural  right,  and 
a  denial  of  constitutional  guaranties, 

Fenton  k  T.  R,  Co.  v.  Adams,  221  III. 
201,  112  Am,  St.  Rep.  171,  77  N.  E.  531; 
Graham  v,  Keene,  143  III.  425,  32  N.  E, 
180;  Crossville  v,  Stuart,  77  III.  -App.  513; 
Davis  V.  Highway  Comrs.  143  111.  9,  33  N, 
E,  68. 

Award  of  a  writ  of  mandamus  wouH  be 
violative  of  defendant's  constitutional  rights, 

Cleveland,  C.  C.  k  St,  L.  R.  Co.  v,  Pole- 
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rat  DraiDage  Diat.  213  lit.  83,  72  N.  E.  984 
People  ex  tel,  Denern  v.  Economy  Light  k 
P.  Co.  241  III.  290,  89  N,  E.  780;  Spring 
Creek  Drainagp  Diat.  v.  Elgin,  J.  t  E.  R. 
Co.  249  III.  260,  94  N,  E.  52B;  Bradbury 
r.  VandHlift  Levee  t  Drainage  Diet.  236  111. 
36,  19  L.R.A.(N.S.)  9»1,  86  N.  E.  ]63,  15 
Aon.  Cas.  904 ;  HpfTner  v.  Cass  &  Morgan 
Counties,  193  III.  439,  58  L.R.A.  353,  82  N. 
E.  201. 

Farmer,  J.,  delivered  the  opinion  of  the 

Appellants,  the  earn  miss  ion  era  of  Cache 
river  drainage  district,  filed  their  petition 
in  the  circuit  court  of  Masaac  county  pray- 
ing a  writ  of  mandamus  to  require  appel- 
lee, tlie  Chicago  k  Eastern  Illinois  Railroad 
Company,  to  remove  certain  obstructions 
placed  in  the  channel  of  Post  creek,  i^i  Pu- 
laski county,  in  order  to  permit  the  use  of 
said  creek  for  drainage  purposes.  The  pe- 
tition, as  amended,  recited  that  Cache  river 
drainage  district  was  organized  in  May, 
1011,  and  embraced  lands  in  Massac,  Pu- 
laski, Union,  Johnson,  and  Pope  counties, 
in  all  about  68,000  acres  in  the  Cache  river 
basin,  which  extends  about  30  mi  lea  east 
and  nest,  and  is  from  3  to  74  miles  in 
width ;  that  the  land  embraced  in  this  dis- 
trict is  swampy  and  overflowed  and  largely 
covered  with  sloughs,  pouds,  swamps,  and 
stagnant  water;  that  the  soil  is  all  black 
loam  and  is  very  productive  when  drained. 
The  petition  recites  that  Cache  river  alTorda 
the  only  outlet  for  the  water  in  said  basin; 
that  said  river  enters  this  basin  in  John- 
son county  and  runs  in  a  tortuous,  crooked 
course,  with  a  slow,  sluggish  current,  tor 
more  than  53  miles  through  this  baain,  and 
empties  into  the  Ohio  river  near  Mound 
City,  in  Pulaski  county.  The  petition  fur- 
ther recites  the  drainage  of  tills  basin  is 
of  public  importiinca  and  benefit  both  as 
an  agricultural  and  sanitary  measure;  that 
commissioners  appointed  by  the  governor 
pursuant  to  an  act  of  the  legislature  of 
May  16,  1903.  reported  the  feasibility  of 
draining  the  said  basin  by  dredging  and 
straightening  the  channel  of  Cache  river; 
and  that  said  com mis» loners  reported  such 
plan  practicable  by  diverting  the  waters 
of  Cache  river  into  Post  creek,  a  tributary 
of  Cache  river,  in  Massac  county,  and 
thence,  by  excavations  from  the  headwaters 
of  Post  creek,  into  the  Ohio  river.  The  peti- 
tion states  that  because  of  the  report  of  said 
commissioners,  and  soon  thereafter,  the  dis- 
trict was  organized;  that  the  main  ditch 
prvposcd  Is  to  be  40  feet  wide  at  the  bottom, 
and  is  to  deflect  the  water  from  Cache  river 
intA  Post  creek  at  a  point  In  Pulaski  coun- 
ty, running  said  water  up  said  Poat  creek 
to  its  headwaters,  where  by  a  deep  escava- 
L.K.A.191SB. 


tion   au  outlet  of   about  i   mile  in   length 

is  afforded  into  the  Ohio  river;  and  that  by 
this  means  a  new  bed  for  the  waters  of 
Cache  river  is  afforded,  running  nearly  on 
a  straight  line  to  the  Ohio  river;  that  Poat 
creek  is  a  natural  water  course,  with  a  deep, 
well-defined  channel,  and  is  a  tributary  of 
Cache  river.  The  petition  further  state* 
that  the  appellee  has  constructed  across  said 
Post  creek.  In  Pulaski  county,  a  bridge  290 
feet  long,  supported  by  piling,  thereby  ob- 
structing the  channel  of  said  stream  and 
leaving  a  very  small  passageway  for  the 
water;  that  said  obstructions  prevent  the 
flow  of  water  intended  to  be  carried  by  said 
ditch  to  its  outlet  Into  the  Ohio  river,  and 
further  prevent  the  dredge  boat  of,  or  In  the 
employ  of,  appellants,  from  passing  under 
said  bridge  or  trestle.  Appellants  aver  it 
is  the  duty  of  appellee  to  remove  the  ob- 
structitHis  and  reatore  the  channel  to  its 
original  condition.  To  the  petition  is  at- 
tached, with  proof  of  service  upon  appellee, 
notice  of  the  commissioners'  intent  to-  use 
Poat  creek  for  drainage  purposes,  with  a  re- 
quest that  appellee  remove  the  obatructions 
before  described,  and  to  increase  the  bridge 
span  at  this  point  to  98  feet,  without  any 
piling,  posts,  pillars,  abutments,  or  other 
obstructions  to  the  flow  of  the  water  there- 
The  prayer  of  the  petition  is  that  a  writ 
of  mandamus  issue  directing  appellee  toi  re- 
ive tile  obstructions  and  increase  the  apan 
igth  of  the  bridge,  and  tor  further  relief. 
Appellee  filed  a  general  and  special  de- 
rer,  claiming  the  relief  sought  by  tiie 
petition  was  in  contravention  of  the  14til 
Amendment  to  the  Constitution  of  the  Unit- 
ed States,  and  of  g  2  of  article  11  of 
the  Constitution  of  the  state  of  Illinois; 
that  it  is  not  alleged  in  the  petition  the- 
burdens  imposed  upon  appellee  are  not  in- 
creased by  the  reversal  of  the  flow  and  di- 
version of  the  water  from  Cache  river 
through  Post  creek;  that  said  petition  shows 
the  present  bridge  opening  Is  in  excess  of 
the  requireraentfl  of  petitioners;  that  the  pe- 
ri fails  to  show  the  natural  channel,  it 
Poat  creek  is  in  any  wise  obstructed  ao  as 
to  prevent  the  pasaage  of  the  natural  flow  of 
id  stream.  The  demurrer  was  sustained' 
the  trial  court,  and  the  record  is  brought 
this  court  by  appeal. 

Appellants'  principal  contentions  are  that 
the  Cache  river  drainage  district  is  organ- 
undcr  and  derives,  its  powers  from  an 
entitled  "An  Act  ■to  Provide  tor  the 
Constrnction,  Reparation,  and  Protection  of 
~~  ns.  Ditches,  and  Levees  across  the 
Lands  of  Others,  for  Agricultural,  Sani- 
tary, and  Mining  Purposes,  and  to  Provide 
tor  the  Organization  of  Drainage  Districts" 
(Hard's  Stat.  1911,  p.  872)  ;  that  when  ap- 
pellee erected  its  bridge  acmaa  Poet  creek,  it 
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right  t 


did  BO  with  notice  that  its 
said    natural    water    course    was    burdened 
with  the  right  of  the  public  to  an  ea&em«nt 
in  said  water  course  for  all  time  to  come; 
that  under  the  statute,  as  well  aa  the  com- 
mon law,  it  IB  made  the  dutj  of  a  railroad 
crossing  a  nsturs.!  water  course  at  ita  ■ 
expense   to   so   construct  and   maintain 
crossing  or  bridge  as  not  onlj'  to  serve 
present   but   future   demands   for    the   i 
of  water  through  such  water  course;   a 
that  appellants  are  invested  with  the  right 
to   exercise   the  police   power   of   the   state, 
and   that  the  taking  or   damaging   of   pri- 
vate property  in  the  exercise  of  that  power 
without  making  just  compensation  does  not 
violate    any    constitutional    right    of    the 
owner,  hecause  all  private  property  is  held 
subject  to  such  regulation  under  the  police 
power  of  the  state  as  the  public  safety  or 
welfare  demands. 

The  Cache  river  drainage  district  was  or- 
ganized under  what  is  known  as  the  levee 
act  as  distinguished  from  the  farm  drain- 
age act.  Chicago,  B.  t.  Q.  R.  Co.  v.  Peo- 
ple, 212  111.  103,  72  N.  E.  219,  and  200  U. 
8.  561,  50  L.  ed.  596,  2Q  Sup.  Ct.  Rep.  341, 
4  Ann.  Cas.  1176,  much  relied  upon  by  ap- 
pellants, involved  the  provision  of  the  farm 
drainage  act  respecting  bridges ,  which  is 
g  401  of  that  act.  That  section  is  not  the 
same  as  i  63  of  the  levee  act  upon  the  same 
subject.  But  aside  from  that  fact,  the  de- 
cieion  does  not  sustain  the  appellants'  right 
to  the  relief  sought  in  this  case.  That  case 
was  a  petition  filed  by  the  drainsge  com- 
missioners for  a  writ  of  mandamus  to  re- 
quire the  railroad  company  to  construct,  en- 
large, deepen,  and  widen  a  natural  water 
course  crossed  by  the  railroad,  and  also  for 
the  construction  of  a  railroad  bridge  across 
such  widened  water  coursp.  The  petition 
was  held  good  on  demurrer,  aud  the  writ 
was  granted  by  the  trial  court.  Upon  ap- 
peal the  judgment  was  aiGrmed  by  this 
eourt,  and  the  judgment  of  this  l^ou^t  was 
affirmed  by  the  United  States  Supreme 
Court.  200  U.  S.  561,  50  L.  ed,  69P.  26 
Sup.  Ct.  Rep.  341,  i  Ann.  Cas.  1175.  In 
that  case  the  petition  alleged  Rob  Roy  creelc 
"is  the  natural  and  only  outlet  for  the  land 
included  in  the  drainage  district,"  where- 
as Post  i^reek,  in  the  case  at  bar,  is  a  tribu- 
tary of  Cache  river,  which  the  petition  al- 
leges is  the  only  natural  outlet  for  the  dis- 
trict sought  to  be  drained,  and  the  vse  of 
]*oat  creek  as  an  outlnt  for  said  district 
can  only  be  availed  of  by  reveraing  tiie  (low 
of  its  waters,  deepening  its  channel,  and  con- 
necting by  deep  excavation  its  iieadwaters 
with  the  Ohio  river.  The  petition  in  tlic 
i-ase  above  referred  to  alleged  that  "by  the 
proposed  system  of  drainage  no  water  other 
than  the  water  that  has  its  natural  drainage 
L.R,A.191BB. 


in  Rob  Roy  cre^  will  be  carried  through 
the  same."  No  such  allegation  aa  to  Post 
creek  is  contained  in  the  petition  in  the  case 
at  bar,  for  here  it  is  not  the  intent  or  pur- 
pose of  appellants  to  increase  the  natural 
flow  of  water  in  Post  creek  by  enlarging  or 
straightening  ita  channel,  or  by  ditching  and 
I  draining  into  it  or  its  tributaries  water 
which  in  a  course  of  nature  drains  through 
its  channel;  but  it  is  proposed  to  reverse  ita 
fiow  by  artificial  means,  change  its  grade 
levels,  divert  Cache  river  into  it,  so  that  in- 
stead of  its  being  a  tributary  of  and  flowing 
into  Cache  river,  as  it  does  in  a  state  of 
nature,  Cache  river  will  become  its  tribu- 
tary and  flow  its  water  into  Post  creek. 

I'ost  creek,  as  shown  by  the  petition,  is 
about  6  miles  in  length,  Caclie  river  is  about 
55  miles  in  length,  draining  many  thousand 
acres  of  land,  so  that,  it  can  readily  be 
seen,  turning  into  Post  creek  the  waters  of 
Cache  river  will  greatly  increase  the  bur- 
dens of  appellee  in  constructing  and  main- 
taining a  bridge  of  sufficient  capacity  to  ac- 
commodate the  increased  tlow  of  water.  It 
is  not  alleged  that  the  present  bridge  of  ap- 
pellee over  PoBt  creek  is  insufficient  to  ac- 
conimodate  the  water  now  flowing  through 
said  creek  or  such  water  as  might  naturaUy 
Sow  through  said  creek  channel  if  accelerat- 
ed by  artificial  means,  which  clearly  distin- 
guishes this  case  from  Chicago,  B.  A  Q.  R. 
Co.  V.  People,  supra.  The  statement  of 
the  United  St«teB  Supreme  Court  in  that 
case,  that  how  and  in  what  way  the  channel 
of  Rob  Roy  creek  would  be  used  was  a  con- 
cern of  the  public  only,  and  that  the  duty  of 
the  railroad  company  would  end  when  it 
removed  the  bridge  obstructions,  was  made 
in  answer  to  a  contention  with  reference  to 
the  increased  volume  of  water  diverted  into 
Rob  Boy  creek  by  the  system  of  drainage 
proposed,  and  in  view  of  the  allegation  in 
the  petition  that  said  creek  was  the  "nat- 
ural and  only  outlet  for  tiie  land  included 
in  the  drainage  district." 

Section  56  of  chapter  42,  being  part  of 
the  levee  act,  provides;  "When  any  diteli 
or  drain  or  other  work  of  enlarging  any 
channel  or  water  course  is  located  by  the 
commissioners  on  the  liue  of  any  natural  de- 
pression or  water  course  crossing  the  road 
of  any  railroad  company  where  no  bridge 
or  culvert  or  opening  of  sufficient  capacity 
to  allow  the  natural  flow  of  water  of  such 
ditch  or  water  course  is  constructed,  it  shall 
be  the  duty  of  the  commission  era  to  give 
notice  to  such  railroad  company  to  construct 
or  enlarge  such  bridge  or  culvert  or  open- 
ing in  tive  grade  of  such  road,  for  such  ditch 
or  ditches  or  other  work,  of  the  dimensions 
named  in  such  notice,  within  twenty  days 
from  the  service  thereof."  \Vc  do  not  under- 
stand this  section  was  meant  to  embrace  any 
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more  than  the  natural  flow  of  water  ac- 
celerated l>y  improved  drainagu  mothods  in 
the  territoi7,  which  in  a  state  of  nature 
drains  or  flows  in  a  described  water  course. 
It  could  not,  we  think,  by  the  most  liberal 
construction,  be  held  to  provide  for  the 
reversal  of  the  flow  in  such  stream  and  by 
artificial  means  adding  tlie  water  from  a 
territory  eomprising  more  than  ftO,000  acrea 
and  drained  by  «.  rirer  56  milea  in  length. 
This  is  not  eueh  a.  contemplated  or  e.vipected 
circumstance  or  state  of  facts  ua  can  be 
aaid  to  have  been  in  the  mind  of  the  legis- 
lature at  the  time  of  the  passage  of  the 
act.  Sueh  section  provides  for  tlie  natural 
How  of  water,  iuoreaaed,  from  time  to  time, 
by  changed  conditions  and  better  drainage, 
but  not  by  a  reversal  of  the  flow  of  a  water 
course  and  turning  into  it  water  which  in  a 
state  of  nature  flowed  in  a  different  direc- 
tion, through  a  different  water  course,  to  its 
outlet.  There  may  be  language  in  the  opin- 
ion in  Chicago,  B.  *  Q.  R.  Co.  v.  People, 
supra,  used  arguendo,  from  which  the  in- 
ference might  he  drawn  that  the  public  in- 
tereat  and  welfare  were  so  involved  that  the 
petitioner  had  the  rigiit  to  invoke  the  police 
power  of  the  state.  But  that  was  not  the 
basis  of  the  decision.  The  basis  of  the  de- 
cision, which  is  clearly  and  unmistakably 
shown  hy  the  opinion,  is  the  established  doc- 
trine of  the  right  of  the  dominant  heritage 
to  drainage  over  the  servient  heritage.  Tiie 
right  of  drainage  through  a  natural  water 
course  is  an  easement  appurtenant  to  the 
land  of  every  individual  from  whose  land 
the  surplus  waters  flow  into  such  natural 
water  course,  whether  such  flow  is  increased 
by  artificial  means  or  not.  This  is  too 
familiar  to  require  the  citation  of  author- 
ities. But  no  Buch  easement  exists  in  the 
servient  estate  to  change  the  natural  course 
of  drainage  and  flow  the  water  upon  the 
dominant  estate. 

Appellants  also  rely  upon  Cache  Biver 
Drainage  Dist.  v.  Chicago  i.  E.  I.  «.  Co, 
255  111.  3BB,  99  N.  E.  635,  which  was  en 
appeal  from  a  judgment  of  the  county  court 
of  Massac  county  confirming  an  assessment 
against  the  railroad  company  for  benoflts. 
The  court  there  said:  'The  commissi  oners 
have  the  right  to  iteep  the  water  course  open 
for  the  free  flow  of  water,  and,  in  deepening 
it  to  increase  its  capacity,  they  take  nothing 
from  the  appellant  [the  railroad  company], 
■  but  are  in  the  exercise  of  a  lawful  right. 
The  further  fact  that  they  expect  to  improve 
the  water  course  by  changing  the  direction 
of  the  flow  from  the  north  to  the  south  does 
not  change  the  character  of  their  right  or 
affect  the  appellant,  so  long  as  the  burden 
imposed  upon  jt  by  law  is  not  increased." 
The  right  of  appellant,  as  there  defined,  was 
expressly  limited  to  conditions  which  would 
L.IUi.l915B- 
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the  burdens  imposed  by  law  to 
provide  for  the  unobstructed  natural  flow  of 
water.  The  statement  is  correct,  but  does 
not  support  appellants'  present  position,  for 
the  proposed  change  in  the  flow  of  iter  in 
Post  creek  increases  the  burdens  imposed 
by  law  upon  appellee.  The  petition  does  not 
allege  such  changes  will  not  increase  the 
burdens  of  appellee.  This  is  a  necessary 
averment.  People  ex  rcl  Chicago  &  I.  R. 
Co.  V,  Glann,  70  III.  232.  Mandamus  is  an 
extraordinary  remedy,  and  the  writ  will 
only  be  awarded  where  there  is  a  clear  right 
to  it.  Chicago  t  E,  I.  R.  Co.  v.  People, 
222  III.  396,  78  N.  E.  784,  13  Ene.  PI.  i, 
Pr.  607. 

It  may  be  conceded  that  the  removal  of 
stagnant  water  which  produces  malaria  and 
breeds  disease  may  be  a  subject  for  the 
exercise  of  the  police  power  of  the  state 
(Green  v.  Swift,  47  ChI.  536);  but  appel- 
lants' drainage  district  is  not  such  a  gov- 
ernmental agency  as  is  authorized  to  take 
private  property  without  compensation  in 
the  exercise  of  the  police  power  of  the 
state  for  the  suppression  of  disease.  It  was 
ot^niied  upon  petition  of  the  requisite 
number  of  landowners  in  the  district  to  re- 
claim the  land  for  agricultural  purposes 
within  the  district  <tt  the  expense  of  the 
landowners  in  the  territory  embraced  there- 
in. In  Bradbury  v.  Vandalia  Levee  &,  Drain- 
age Dist.  2.10  III.  36,  19  L.R.A.1N.S.)  001, 
86  N.  E.  le.'i,  IS  Ann.  Cas.  004,  a  suit 
against  the  district  to  recover  damages  to 
land  caused  by  a  levee,  and  where  the  dis- 
trict attempted  to  justify  the  overflow  of 
lands  outside  the  district,  caused  by  its 
levee,  as  a  lawful  exercise  of  the  police 
power,  the  court  said;  "The  act  under  which 
the  defendant  is  organized  provides  for 
drainage  for  agricultural  or  sanitary  or 
mining  purposes,  to  be  maintained  by 
special  assessment  upon  the  property  bene- 
fited thereby.  If  the  county  court  finds  that 
the  proposed  drains,  ditch  or  ditches,  levee, 
or  other  ivorks,  is  or  are  neceasary,  or  will 
be  useful  for  the  drainage  of  the  lands  pro- 
posed to  be  drained  thereby,  for  either  agri- 
cultural or  sanitary  or  mining  purposes,  the 
district  is  to  be  organized.  It  is  not  con- 
tended that  any  other  than  sanitary  pur- 
poses come  within  the  undefined  limits  of 
the  police  power,  and  districts  formed  un- 
der the  act  are  not  necessarily  organized 
as  a  police  regulation  to  drain  lands  which 
would  be  a  menace  to  public  health  or  ft 
breeder  of  malaria  and  disease.  So  far  as 
it  appears,  this  district,  with  its  scheme  for 
a  levee,  was  organised  for  the  purpose  of  im- 
proving the  lands  within  the  district  for 
agricultural  purposes,  which  is  not  an  exer- 
cise of  the  polic*  power,  and  it  was  organ- 
ized upon  the  petition  of  a  majority  of  tha 
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owners  of  lands  in  the  belief  that  they 
nould.  be  benelited  by  the  organization. 
To  denj  to  the  plaintiffs  a  recovery  of  the 
damages  which  thej  have  suffered  by  the 
etfort  of  the  owaera  of  lands  witiiin  the  dis- 
trict to  benefit  themselves  would  be  against 
natural  right  and  every  sentiment  of  jus- 
tice, and  we  find  no  sulllcient  reason  for  ex- 
empting the  district  from  liability,  whether 
tiie  levee  is  regarded  as  a  wrongful  obstruc- 
tion to  the  waters  of  the  river,  or  as  a  law- 
ful one  under  tiie  decree  of  the  county  court." 
And  again,  quoting  from  the  same  opinion: 
''Lands  taken  ot  damaged  by  a  drainage  dis- 
trict for  its  purposes  are  taken  or  damaged 
for  a  pnblic  use,  and  compensation  mUBt  be 
made  tlierefor."  We  think  the  language 
shore  quoted  applies  in  the  case  at  bar. 
That  the  public  have  an  easement  in 
channel  of  Post  creek  is  uncontradicted,  and 
the  right  of  appellee  to  maintain  ita  bridge 
IB  subject  to  such  easement,  but  before  ap- 
pellee can  be  asked  to  comply  with  the  re- 
quirements of  the  petition,  and  increase,  at 
ita  own  expense,  the  length  ot  its  bridge 
span,  it  must  appear  that  petitioners  are  en- 
titled to  such  relief  aa  a  means  of  afford- 
ing tlie  unobstructed  flow  of  such  waters  aa 
luve    their    natural     outlet     through    Post 

The  petition  did  not  state  a  case  justify- 
ing the  relief  prayed,  and  we  think  the  judg- 
ment of  the  Circuit  Court  was  right  in  sus- 
taining the  demurrer  to  it.  The  judgment 
it  tlSrmed. 

Petition   for   rehearing   denied   April   IS, 
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(87  Kan.  221,  123  Pac.  733.) 

Mort|cag«  —  agreement  (or  forrdtare  on 
default. 

1.  An  agreement  by  a  mortgagor  that  he 
will   forfeit   all   interest  in   the   mortgaged 

Headnotes  by  SIasob,  J. 

Hote.  —  Effect  of  deed  deltrered  <n  e«-  I 
crou>  an  further  aecurittf  for  a  mart-  \ 
gage  debt.  I 

This  note  is  supplementary  to  the  one  ap- 
pended to  Plummer  v.  lale,  2  L.B.A.(N.S.)  I 
627.  Xo  additional  cases  have  been  found 
which  are  exactly  in  point,  Plummer  v. 
Isle  and  Hou>en  &,  LJvE  Stock  Co.  v.  | 
L.R.A.I«I5B 


property,  if  h«  fails  to  pay  tbe  debt  secured 
by  a   fixed  time,  will   not  be  ^iforced,  al- 
though   made   after    the    execution    of   the 
mortgage. 
Same  —  deed  —  escroiv  ^  effect  on  title, 

2.  Where,  by  the  agreement  of  the  mort- 
gagor and  mortgagee,  the  note  secured  and 
a  deed  for  the  mortgaged  property  from  the 
mortgagor  to  the  mortgagee  are  deposited  in 
escrow,  both  to  be  delivered  to  the  mort- 
gagor it  he  pays  his  debt  by  a  certain  date, 
otherwise  the  note  to  be  delivered  to  him 
and  the  deed  to  the  mortgagee,  tlic  delivery 
of  the  deed  in  accordance  with  the  agree- 
ment does  not  devest  tbe  mortgagor's  title. 
Same  —  deed  as. 

■1.  If  Bucli  a  deed  is  regarded  as  taking 
effect  at  the  time  of  its  deposit  in  escrow, 
the  continued  existence  of  the  indebtedness 
thereafter  characterizes  it  as  a  mortgage. 
If  it  ia  regarded  as  taking  effect  at  th«  end 
ot  the  designated  period,  it  is  invalid  as  an 
absolute  conveyance  of  title,  because  it  is  an 
attempt  to  procure  in  advance  a  release  of 
the  equity  of  redemption. 
Sanie  —  lease  to  mortKagor  —  elTecl. 

4.  Mlien  a  deed  has  been  given  under 
such  circumstanees  that  it  amounts  to  a 
mortgage,  the  fact  that  the  grantor  aeeepts 
and  signs  a  lease  of  the  property  from  the 
grantee  does  not  preclude  him  from  assert- 
ing liis  right  to  redeem. 
Snine  —  declaring     deed,     mortgage  — 

condition)*. 

6,  Where  a  party  asks  a  court  to  declare 
a  deed  to  be  in  effect  a  mortgage,  he  may 
be  required,  as  a  condition  to  receiving  such 
equitable  relief,  to  forego  the  advantage  of 
any  statutory  penalties  for  the  exaction  of 
usury,  and  submit  to  a  charge  of  the  prin- 
cipal of  the  debt  and  legal  interest. 
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C1  ROSS  APPEALS  from  a  judgment  of 
J  the  District  Court  for  Shawnee  County 
in  plaintiffs'  favor  in  consolidated  actions 
to  have  deeds  declared  to  be  mortgages,  and 
to  establish  the  rights  of  plaintiffs  there- 
under; defendants  appealing  from  so  much 
of  the  judgment  aa  granted  plaintiffs  any 
relief  whatever,  and  plaintiffs  appealing 
from  so  much  as  charged  them  interest  on 
a  note  given  to  the  bank,  and  as  required 
enforcement  of  the  first  mortgage  against 
them  other  than  by  foreclosure  and  sher- 
iff's sale.  Modified"  and  aflirmed. 
The  facts  arc  stated  in  the  opinion. 

IsTEBSTATE  iBADiso  Co.  apparently  being 
the  only  cases  in  which  a  deed  was  delivered 
in  escrow  contemporaneously  with  the  execu- 
tion of  a  mortgage  for  the  purpose  of  cut- 
ting off  the  right  of  redemption  thereunder. 
In  IVeston  v.  Livezey,  45  Colo.  142,  100 
Pac  404,  no  right  to  redeem  was  elaim^ 
but  on  the  contrary  the  suit  was  brought 
by    the    administratrix    of    the    mortgagee 
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Measra.  tklward  P.  CarneU  and 
'tHiarlM  Blood  Smith  for  pUintiflB. 

Uessrs.  Fetv;^  Doran  A  Dean  and 
iKUJah  Robinson  for  defendants. 

Uaaon,  J.,  delivered  tbe  opinion  of  the 

On  June  6,  1001,  the  Holden  Land  1  Live 
Stock  Compuiy  executed  to  the  Uutiul 
Benefit  Life  Ineurance  Company  a  mortgage 
for  $90,000,  due  in  five  years,  upon  a  tract 
of  land  in  Shawnee  county,  containing 
about  6,fl03  .acrea,  of  nhich  it  was  the 
record  owner.  On  July  I,  JBOl,  the  Holden 
Company  executed  a  not«  to  Howard  M. 
Holden  fot  482,000,  secured  by  a  second 
mortgage  on  the  same  tract.  This  note 
and  second  siortgHge,  with  otlier  security, 
Holden  at  once  transferred  to  the  National 
Bank  of  Commerce  of  Kansas  City,  Mis- 
souri, to  secure  his  note  to  that  bank  for 
«SO,000,  bearijig  the  same  dat^,  due  in  one 
year,  and  dxawing  8  per  cent  inter  tat, 
which  waa  subsequently  renewed.  Holden 
had  personally  purchased  a  tract  of  land  in 
Misaouri,  borrowing  a  part  of  the  amount 
neceasary  for  the  purpose  from  the  bank. 
To  secure  the  bank  the  deed  was  made  to 
one  W.  H.  Winanta.  Afterwarda  it  was 
agreed  that  'ke  should  hold  the  title  as  fur- 
ther security  far  Holden's  aote  to  the  bank. 
In  May,  1904,  Hotden  caused  to  be  executed 
to  the  Interstate  Trading  Company  deeds 
covering  the  tracts  in  Kansas  and  Mis- 
souri, less  parts  of  the  former  that  hod 
been  sold;  most  of  the  proceeds  having  been 
applied  to  cutting  down  the  encumbrances. 
On  February  13,  ISOB,  Holden  and  the 
Holden  Company  brought  an  action  against 
the  bank  and  Hie  Interstate  Trading  Com- 
pany, alleg'ing  in  substance  that  the  deeds 
had  been  given  by  way  of  security  for  the 
indebtedness  owing  to  the  bank,  and  asking, 
if  this  should  be  found  to  have  been  paid  in 
fall,  a  decree  quieting  title;  otherwise,  a 
decree  declaring  title  to  be  held  under  the  . 
deeds  as  aecurity  for  whatever  balance  . 
should  be  found  due.  The  defendanta  main- 
tained that  the  deeds  were  intended  as  ab- 


solute conveyancea,  and  operated  as  such. 
The  court  found,  in  accordance  with  the 
report  of  the  referee  before  whom  the  case 
was  tried,  that  the  defendants  were  pre- 
cluded, by  their  course  of  dealing  with  the 
plaintiffs,  from  claiming  the  absolute  title 
to  the  land;  that  the  plaintiffs  should  be 
allowed  to  redeem  it  by  paying  the  defend- 
ants what  they  had  in  it,  amounting  at  the 
time  the  action  was  begun  to  981,001.93, 
this  including  the  first  mortgage,  which 
the  bank  had  purchased.  Judgment  was 
rendered  that,  if  the  plaintiffs  should  pay 
this  amount  Iwhich  had  been  reduced  to 
$65,233.07  by  sales  of  land  made  during 
the  litigation }  within  six  months,  their 
title  should  be  quieted;  that  if  they  failed 
to  make  the  payment  within  that  time, 
they  should  be  barred  of  all  interest  in  the 
land.  I'he  defendanta  appeal  on  the  ground 
that  the  court  should  hare  denied  the 
plaintiffs  any  relief  whatever.  The  plain- 
tiffs appeal  upon  two  principal  grounds: 
(1)  That  in  the  accounting  they  should 
not  have  been  charged  with  interest  on  the 
note  given  to  the  bank,  because  by  the  ex- 
action of  usury  all  interest  thereon  had 
been  forfeited;  and  (2)  that  the  first  mort- 
gage should  not  have  been  enforced  against 
them  otherwise  than  by  a  foreclosure  and 
she  rifles  sale. 

The  plaintiffs  complain  of  some  of  the 
findings  of  fact  made  by  the  referee  and  ap- 
proved by  the  court.  The  objections  have 
been  examined  and  are  found  not  to  be 
well  taken.  The  findings  will  therefore  be 
apokcn  of  as  the  osiabliahed  facts.  The 
details  of  the  transactions  will  be  stated 
no  further  than  is  thought  neceasary  to 
present  the  questions  of  law  that  are  re- 
garded a  a  controlling. 

The  flood  of  1903  rendered  a  part  of  the 
Kansas  land  temporarily  unproductive,  and 
occasioned  loss  to  Holden,  who  in  conse- 
quence failed  to  keep  up  hia  payments  of 
interest  and  taxea  The  deeds  in  question 
were  executed  in  connection  with  two  writ- 
ten contracts  entered  into  on  ^lay  12  and 
May  14,  1904.    The  referee  found  that  these 


against  the  mortgagor  upon  items  of  in- 
debtedness covered  by  the  mortgage,  and 
the  defense  was  that  the  indebtedness  had 
been  canceled  by  delivery  to  the  mortgagee 
of  a  deed.  This  deed  was  executed  by  Uie 
mortgagor  to  the  mortgagee  and  delivered 
in  escrow  under  an  agreement  that  it  was 
to  be  delivered  to  the  mortgagee  on  failure 
of  the  mortgagor  to  apply  dividends  from 
the  mortgaged  property  to  the  debt,  or,  in 
any  event,  upon  a  certain  date  unleaa  the 
full  indebtedness  had  been  paid.  The  agree- 
ment alao  provided  that  if  the  debt  was  paid 
the  deed  was  to  be  returned  to  the  mortgagor, 
and  that  in   case  of  delivery  to  the  mort- 

£igec,  the  mortgagor  should  have  a  right  to 
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a  reconveyance  at  any  time  within  six 
months  upon  payment  of  the  balance  due 
to  the  mortgagee.  It  did  not  state  what 
the  consideration  for  the  deed  was;  nor  did 
it  state  that  the  mortgagor  was  to  diepose 
of  the  property  and  account  to  the  mort- 
gagee for  the  proceeds.  The  court  there- 
fore concluded  that  it  was  the  intention  of 
the  parties,  as  between  themselves,  to  can- 
cel the  indebtedness  by  the  conveyance,  for 
the  reason  that  where  the  mortgagee  ac- 
quires the  fee  in  the  land  by  conveyance 
from  the  mortgagor,  the  mortgage  debt,  so 
far  as  the  mortgagee  is  concerned,  is  extin- 
guished, unless  a  contrary  intention  is 
manifest.  R.  L.  S, 


KANSAS  SUPREME  COURT. 


coDtracta  were  intended  to  include,  and  did 
include,  all  matters  in  negotiation  l>etweeii 
the  parties  up  to  the  time  of  tlieir  execu- 
tion. Tlie  defendanta  maintain  that  thej' 
show  that  the  deeds  were  intcndod  aa 
absolute  convejancea.  and  that  oral  evi- 
dence is  not  admissible  to  give  them  b 
different  effect.  We  reach  the  Fonclusion, 
however,  that  the  writings  themselves,  in- 
terpreted in  tlie  light  of  the  situation  of  the 
parties,  show  that  under  the  law  the  deinle 
did  not  devest  the  mortgagor  of  the  right 
to   redeem   the   property. 

The  contract  of  May"  12th  was  made  be- 
tween the  Interstate  Trading  Company  and 
Holden.  This  fompany  was  a  corporation 
organized,  owned,  and  operated  by  tlLi>  bank, 
for  its  own  convenience,  and  for  practical 
purposes  the  bank  and  corporation  were 
the  same.  The  Holden  Company  sustained 
the  same  relation  to  Holden.  'lie  contract 
recited  that  Holden  had  caused  to  be  con- 
veyed to  the  trading  company  the  absolute 
title  to  the  lands  in  (|ueBtion,  and  had 
transferred  to  it  various  stocks,  bonds,  and 
notes  which  were  held  as  collateral  security 
for  the  same  indebtedness;  that  in  consider- 
ation tiiereot  the  trading  company  had  paid 
Holden's  note  to  the  bank  for  $77,673.00, 
and  also  the  sum  of  $e,2S3.30  advanced 
by  the  bank  to  keep  down  the  taxes  and  the 
interest  on  the  Grst  mortgage.  Provision 
was  then  made  that  Holden,  until  Novem- 
ber Sth  following,  iTas  to  have  the  right 
to  sell  the  property  as  the  agent  of  the 
trading  company  for  not  less  than  the  sum 
of  the  amounts  named,  with  interest;  he  to 
retain  as  commission  anything  in  excess 
of  that  sum.  At  the  time  of  the  execution 
of  this  contract,  the  Holden  Company  exe- 
cuted the  deed  to  the  Kansas  land,  which 
wax  delivered  to  the  trading  company,  and 
Holden  authorized  Winants  in  writing  to 
make  a  deed  conveying  the  absolute  title 
to  the  Missouri  land  to  the  trading  com- 
pany. 

A  mortgagor  may,  of  course,  sell  the 
mortgaged  property  to  the  mortgagee,  al- 
though the  transaction  will  bo  acrutiaiied 
closely  to  determine  its  fairness, — being 
almost  as  much  open  to  suspicion,  it  is 
said,  as  a  purchase  by  a  trustee  from  his 
beneficiarv.  Villa  v.  Rodriguez  (Alexander 
V.  Rodriguez)  V2  Wall.  323,  20  L.  ed.  408. 
It  is  also  said  that  a  conveyance  of  the 
mortgaged  premises  from  the  mortgagor  to 
the  mortgagee  will  lie  regarded  as  a  mere 
change  in  the  form  of  security,  unleas  it 
clearly  and  unequivocally  appears  that  both 
parties  intended  otherwise.  Ennor  v. 
'ITiompson,  46  111.  214:  Earle  v.  Blanchard, 
So  Vt.  288,  81  All.  913,  918.  It  may  he 
assumed  that  this  contract  on  its  face  con- 
templated an  actual  Bale,  leaving  Holden 
L.R.A.1915B. 


with  nothing  but  »  right  to  repurchase 
within  a  Hxed  time  for  a  stated  price.  But 
so  far  as  there  is  any  inconsistency  between 
the  two,  this  contract  must  yield  to  that 
of  May  14th,  which  was  executed  by  the 
bank,  the  trading  company,  Holden,  Nnd 
the  Holden  Company.  The  second  contract 
recited  that  the  bank  had  deposited  with 
James  A.  Fatton  (an  agent  of  the  bank) 
Holden's  note  to  the  bank  for  $77,873.90 
(with  some  collateral  security),  and  a  de- 
mand note  for  $6,253.30,  which  Holden  had 
given  the  bank  May  12th  (being  for  the 
taxes  and  interest  on  the  first  mortgage}; 
that  the  trailing  company  had  deposited 
with  Patton  its  note  to  the  bank  for  *83,- 
675.32,  due  November  6,  1904;  that  Holden 
had  deposited  with  Patton  a  bill  of  sale 
transferring  to  the  traJing  company  the 
bonds,  xtocks,  and  notes  securing  Holden's 
note,  and  deeds  to  the  trading  company  Cor 
the  Kansas  land,  executed  by  the  Holden 
Company,  and  for  the  Missouri  land,  exe- 
cuted by  Winants.  The  provision  was  made 
that  if  Holden's  notes  were  paid  by  July 
9,  1004,  Patton  should  deliver  to  Holden  the 
notes,  the  collateral,  and  the  deeds;  if  the 
notes  were  not  paid  by  that  date,  Patton 
should  deliver  the  bill  of  sale  and  the  deeds 
to  the  trading  company,  deliver  the  trading 
company's  note  to  the  bank,  and  surrender 
Holden's  note  to  Holden.  This  contract 
was  extended  several  times,  the  last  exten- 
sion expiring  October  11,  1904;  but  finally 
delivery  was  made  as  directed  in  the  event 
the  notes  were  not  paid  by  the  date  fixed. 
Plainly,  the  second  contract  superseded 
the  first.  It  recited  the  delivery  in  escrow 
by  Holden  to  Patton  of  documents  which 
the  first  contract  represented  him  as  al- 
ready having  delivered  to  the  trading  com- 
pany. The  first  contract  recited  that  Hol- 
den's note  and  his  obligation  for  $6,253.30 
had  been  paid,  while  the  second  one  showed 
them  stili  to  be  in  full  force.  Tlie  case 
must  be  determined  by  the  effect  of  the 
second  contract.  Wliat  it  in  substance 
amounts  to  is  this;  Holden,  tht^  mortgagor, 
and  the  bank,  the  mortgngee,  agree  that 
Holden  is  to  have  until  July  nth  to  pay 
his  debt.  If  he  fails  to  do  so,  he  is  to 
relinquish  all  claims  to  the  land,  and  the 
bank  is  to  become  the  owner.  The  trading 
company's  function  is  merely  to  provide  ■ 
method  for  carrying  the  property  in  the 
guise  of  commercial  paper  if  the  bank 
should  become  its  owner.  The  deposit  of  the 
instruments  in  escrow  does  not  Bifeet  the 
character  of  the  transaction.  It  is  but  a  de- 
vice to  insure  performance.  The  important 
question  is.  What  rights  did  the  law  giva 
the  parties  under  this  arrangement,  rather 
than.  What  did  they  coneelre  their  right* 
to  be! 
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It  is  ft  familiur  and  undisputed  propo' 
rition  that  no  force  will  be  giren  to  a 
rtipulBtion  in  a  mortgage  (or  in  a  deed 
inWd^d  as  a  mortgage )  by  vrtich  the  mort- 
gagor agrcea  tli^t,  if  he  fails  to  make  paj- 
ment  by  a  stated  time,  tbe  mortgagee  shatl 
become  the  absolute  owner  of  the  propertj. 
27  Cyc.  1008.  It  Ib  equally  welt  settled 
that  no  effect  will  be  given  to  euch  an 
agreement  made  aeparately  from  the  mort- 
gage, but  at  the  same  time.  11  An.  k  Eng. 
Enc.  Law,  243. 

This  principle  renders  ineffectual  the 
deposit  of  a  deed  in  escrow  by  the  mort- 
gagor at  the  time  he  gives  the  mortgage 
for  delivery  to  the  mortgagee  if  he  fails 
to  meet  his  obligation  promptly;  otherwise 
the  rule  could  be  readily  evaded.  Plummer 
T.  Ilae,  41  Wash.  S,  111  Am.  St.  Rep. 
997,  82  Pae.  1009,  aod  note  to  same  in  2 
L.R.A.(N.S.)  628.  It  is  often  said  that 
after  the  execution  of  a  mortgage  the  mort- 
gagor may  release  to  the  mortgagee  his 
"equity  of  redemption,"— using  the  term 
to  denote  his  right  to  redeem  after  his  de- 
fault, or  more  properly,  his  actual  title 
to  the  property,  not  referring  to  the  stat- 
utory right  to  redeem  after  a  sale  on  fore- 
closure. 11  Am.  &  Eng.  Enc.  Law,  243; 
note  to  65  Am.  St.  Rep.  103;  3  Pom.  £q. 
Jur.  3d  ed.  g  1193,  note  I,  p.  2371;  2  Jones, 
Mortg.  6th  ed.  S  1045.  What  is  meant, 
however,  as  is  shown  by  an  examination 
of  the  cases  cited  in  support  of  such  state- 
ments, is  merely  that  the  mortga^r  may 
at  any  time  after  tbe  execution  of  the 
mortgage  sell  to  the  mortgagee  outright  all 
his  interest  in  the  property  by  a  convey- 
ance operating  at  once,  and  in  that  sense 
release  his  right  to  redeem.  But  be  can- 
not, even  after  the  mortage  has  been  made, 
bind  biraeclt  by  an.  agrct-ment  that,  if  be 
does  not  pay  his  debt  by  a  certain  time  in 
the  future,  he  will  forfeit  all  right  to  the 
property.  The  recognition  of  such  a  right 
in  a  tew  cases,  of  which  Bradbury  v.  Daven- 
port, 120  Cal.  Iu2,  52  Pac.  301,  is  an  ex- 
ample, seems  to  result  from  a  failure  to 
note  the  distinction  referred  to.  Consider- 
ationa  of  public  policy  forbid  the  enforce- 
ment of  a  contract  made  by  the  borrower  ti 
the  inception  of  his  loan,  that  he  will  for- 
feit his  interest  in  tbe  property  be  offers 
as  security  if  he  fails  to  meet  his  obliga- 
tion promptly.  The  same  considerations 
apply  with  equal  force  where  he  makes  a 
like  contract  upon  a  renewal  of  tbe  loan 
or  an  extension  of  the  time  of  its  payment. 
To  hold  otherwise  would  be  to  deprive  of 
the  benefits  of  the  rule  those  most  in  need 
«f  Its  protection.  If  at  any  time  after  the 
execution  of  a  mortgage  the  mortgagee 
could,  by  an  extension  of  time  or  upon  any 
other  new  conslderatiofl,  obtain  from  the 
L.R.A.1915B. 
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mortgagor  a  valid  agreement  that  if  he  did 
not  pay  the  debt  in  full  by  a  certain  date 
he  should  forfeit  tbe  entire  security,  then 
virtually  the  ancient  common-law  mort- 
giLge  would  be  still  in  vogue,  its  rigors 
unrelieved  fay  any  equity  of  redemption. 
The  modem  tendency  is  to  extmd,  rather 
than  to  contract,  the  scope  of  equitable 
relief  against  forfeitures. 

"There  is  no  principle  in  equity  better 
settled  than  that  every  contract  for  the  se- 
curity of  a  debt,  by  the  conveyance  of  real 
estate,  is  a  mortgage;  and  all  agreemente 
of  the  parties  tending  to  alter,  in  any  subse- 
quent event,  tbe  original  nature  of  the 
mortgage,  sjid  prevent  tbe  equity  of  re- 
demption, is  void.  If  the  conveyance  or 
assignment  was  a  mortgage  in  the  begin- 
ning, the  right  of  redemption  is  an  insepa- 
rable incident,  and  cannot  be  restrained  or 
clogged  by  agreement."  Henry  v,  Davis,  7 
Johns.  Ch.  40,  42. 

"The  maxim,  once  a  mortgage  always  a 
mortgage,  does  not  ceaae  to  be  applicable 
on  the  execution  of  the  instrument,  and 
will,  on  the  contrary,  invalidate  a  subse- 
quent agreement  tending  to  preclude  the 
exercise  of  tbe  right  of  redemption."  2 
White  k  T.  Lead.  Cos.  in  Eq.  (Har«  k  W.) 
p.    1984,    note. 

"Once  a  mortgage  always  a  mortgage  may 
be  regarded  as  a  maxim  of  tbe  court.  Equi- 
ty is  jealons  of  all  contracts  between  mort- 
gagor and  mortgagee,  by  which  the  equity 
of  redemption  is  to  be  shortened  or  cut 
off.  The  mortgagor  may  release  the  equity 
of  redemption  to  the  mortgagee  for  a  good 
and  valuable  consideration,  when  done  vol- 
untarily, and  there  is  no  fraud  and  no  un- 
due influence  brought  to  bear  upon  him  for 
that  purpose  by  the  creditor.  But  it  can- 
not be  done  by  a  contemporaneous  or  sub- 
sequent executory  contract  by  which  the 
equity  of  redemption  is  to  be  forfeited 
if  the  mortgage  debt  is  not  paid  on  the  day 
st8t«d  in  such  contract,  without  an  aban- 
donment by  the  court  of  those  equitable 
principles  it  has  ever  acted  on  in  relieving 
against  penalties  and  forfeitures,"  Batty 
V.  Snook,  5  Mich.  231,  239,  240. 

"Where  land  is  conveyed  to  another  by  a 
deed  absolute  on  its  face,  hut  to  secure  the 
payment  of  money,  and  the  grantee  givea 
the  debtor  a  written  agreement  to  convey 
the  land  on  payment  of  tbe  debt,  the  con- 
veyance will  be  a  mortgage  only,  and  its 
character  will  not  be  changed  by  giving  a 
new  note  and  taking  a  new  agreement  to 
convey  in  which  time  is  made  of  the  es- 
sence of  the  contract,  and  which  provides 
that,  in  case  of  failure  to  pay  on  the  day 
named,  'the  intervention  of  equity*  shall  be 
forever  barred, — the  relation  of   mortgagor 
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and  mortgagee  u-i)l  still  exist."  Tennerf 
V.  XichotBon,  87  lit.  464,  syllabus,  ^  1. 

A  valuable  article  upon  "The  Clog  on  the 
Equity  of  Kedemptioa,"  in  21  Harvard  L. 
Rev.  459,  466,  cit«B  Wynkoop  v.  Cowing,  21 
11L  570,  KB  holding  that  an  executor;  con- 
tract for  the  release  of  the  equity  of  redemp- 
tion maj  be  held  valid  if  made  Hubsequent!; 
to  the  mortgage.  The  court  there  decided 
that  the  original  tranaaction  was  a  sale,  and 
not  a  mortgage,  and  nhat  was  aaid  as  to 
the  release  of  the  equity  of  redemption  waa 
avowedly  dictum.  The  precise  point  here 
under  consideration  waa  not   discussed. 

If  the  deeds  to  tbe  trading  company  are 
conceived  as  taking  effect  at  the  time  of 
their  deposit  in  escrow,  or  at  the  time  of 
their  first  delivery  to  the  trading  company, 
then  they  amounted  to  mortgages  under  the 
usual  teat, — tbe  continued  existence  of  the 
indebtedness.  McNamara  v.  Culver,  22 
Kan.  661 ;  1  Jones,  Mortg.  6th  ed.  gg  264, 
265;  27  Cyc  1010.  If  the  parties  by  the 
plan  outlined  in  tbe  first  contract  intended 
to  carry  out  an  arrangement  the  legal  ef- 
fect of  which  would  be  to  pass  the  title  to 
the  Isnd,  leaving  Holden  only  a  right  for 
its  repurchase,  they  arc  shown  by  the  second 
contract  not  to  have  consummated  their 
purpose,  but  to  base  voluntarily  abandoned 
that  course  and  adopted  one  of  a  radically 
different  nature,  which  made  the  deed, 
which  had  been  signed  and  acknowledged, 
but  not  finally  delivered,  in  effect  a  mort- 
gage. The  second  contract  distinctly  recog- 
nizes the  notes  as  subsisting  obligations 
of  Holden,  and  the  loss  of  his  title  to  the 
land  is  made  to  turn  upon  whether  or  not 
they  are  paid  by  a  certain  date.  This 
feature  is  the  more  noticeable  because  the 
first  contract  professed  to  show  that  the 
indebtedness  had  been  extinguished.  It  is 
true  that  tbe  notes  were  to  be  returned  to 
Holden  at  the  end  of  the  period  fixed, 
whether  they  were  paid  or  not,  and  in  the 
meantime  they  were  in  the  hands  of  a  third 
party,  so  that  he  was  well  protected  against 
the  enforcement  of  a  personal  liability  up- 
on them.  But  the  fact  remains  that  they 
were  not  to  be  returned  to  him  until  the 
expiration  of  the  time  named,  and  in  the 
meanwhile  he  was  not  entitled  to  them. 
The  existence  or  nonexistence  of  an  indebt- 
edness is  of  importance  in  determining 
whether  a  transaction  is  a  sale  or  a  mort- 
gage, because  it  interprets  and  gives  charac- 
ter to  the  language  and  conduct  of  the  par- 
ties. The  practical  likelihood  of  the  debtor 
being  called  on  to  respond  to  a  personal 
liability  is  not  an  element  in  the  determina- 
tion of  tbe  matter.  It  is  not  material  to 
inquire  what  purpose  of  the  bank  was  sub- 
served by  the  continued  existence  of  the 
notes.  It  is  enough  that  they  were  for 
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some  reason  kept  alive,  and  Holden  remained 
a  debtor  to  tbe  bank.  In  November,  IfMH, 
Patton  oflfercd  to  deliver  the  notes  to  Hol- 
den, but  he  refused  them.  In  February, 
1906,  the  assistant  cashier  of  the  bank  de- 
livered them,  to  him.  Hie  note  of  the  Hol- 
den Company  was  never  returned. 

Two  Kansas  cases  are  cited  as  snpport- 
ing  the  view  that  the  deeds  to  the  trading 
company  passed  an  absolute  title.  They 
are  Martin  v.  Allen,  67  Kan.  768,  74  Pac. 
249,  and  Fabrique  v.  Cherokee  dt  P.  Coal 
k  Uin.  Co.  69  Kan.'  733,  77  Pac.  5S4.  In  the 
former,  Martin  owned  land  subject  to  a 
mortgage  and  several  other  liens.  He  deed- 
ed it  to  Allen,  who  assumed  the  paymoit  of 
all  Martin's  indebtedness,  and  agreed  to 
reconvey  to  Martin  at  any  time  within 
three  years,  upon  payment  of  the  amount, 
with  interest.  The  transaction  was  held  to 
be  a  sale,  and  not  a  mortgage,  because  there 
was  no  indebtedness  owing  from  Martin  to 
Allen  at  any  time.  Allen  continued  to  be 
indebted  to  the  mortgagee  and  to  the  holder 
of  a  judgment  lien,  but  they  were  strangers 
to  the  deed.  The  second  case  cited  waa  en- 
tirely similar  in  principle,  although  there 
the  grantee  in  the  deed,  who  assumed  and 
paid  a  number  of  the  grantor's  debts,  took 
an  assignment  of  a  mortgage.  As  this 
had  been  foreclosed  before  the  deed  was 
made,  tbe  judgment  had  probably  been  re- 
leased. At  all  events,  the  case  was  decided 
upon  the  theory  that  there  was  nothing 
owing  from  the  grantor  to  the  grantee.  In 
the  present  case  Holden  was  not  indebted 
to  the  nominal  grantee,  the  trading  com- 
pany; but  the  bank  was  not  a  stranger  to 
the  transaction.  It  was  the  real  party  in 
interest, — the  actual  beneficiary  of  the  deed. 
No  consideration  moved  from  the  trading 
company  to  Holden.  It  neither  assumed 
nor  paid  his  debts.  The  contract  waa  be- 
tween the  bank  and  Holden, — the  mortgagee 
and  the  mortgagor.  See,  in  this  connection, 
Marshall  v.  Thompson.  39  Minn.  137.  39  N. 
W.  309. 

On  October  12,  1904,  tbe  deed  to  the 
Kansas  land  was  recorded.  Holden,  on 
learning  of  the  fact,  filed  for  record  (on 
November  7,  1904)  his  copy  of  the  contract 
of  May  12th,  to  which  he  added  an  acknowl- 
edged statement  that  the  deed,  with  the 
contract,  constituted,  if  anything,  only  a 
mortgage  upon  the  property.  On  February 
16,  1905,  a  lease  for  the  Kansas  land  for 
that  yeax  waa  executed  from  the  bank  to 
the  Holden  Company;  the  rental  named  be- 
ing S10,O00.  Holden,  who  had  been  in  con- 
tinuous possession,  paid  to  the  bank  the  in- 
come of  the  property,  amounting  to  88.- 
300.67.  No  request  was  ever  made  for  any 
further  payment  on  that  account.  Holden 
rontinued   in   possession    until    this   action 
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was  begun.  The  lease  was  not  formally  re- 
newed. He  paid  the  income  for  1(KI6  to  the 
bank — $5,005.78.  In  1B07  it  received  from 
a  wheat  crop  $4T2.9a.  It  is  argued  that 
the  makiog  of  the  lease  was  a  recognition 
by  Holdeii  of  the  bunk's  ownerabip  of  the 
property.  We  regard  it  only  aa  a  eircum- 
atance  to  be  weighed  with  other  matters 
in  determining  the  attitude  of  the  particH. 
Wright  V.  Bates,  13  Vt.  341.  It  is  capable 
of  the  explBDation  offered  by  the  plaintiffs, 
that  it  Yfas  a  method  of  pledging  the  income 
.  to  the  bank  to  apply  upon  the  debt.  Tliat 
no  request  was  made  for  any  balance  gives 
additional  plausibility  to  this  view.  As  the 
formal  legal  title  was  in  the  bank  (or  in 
the  trading  company  for  the  bank),  the 
execution  of  the  lease  was  a  natural  atep, 
conforming  to  that  situation,  although 
Holden  still  claimed  to  be  the  equitable 
owner.  The  lease  was  not  more  significant 
of  the  actual  title  than  a  deed,  and  he  had 
already  placed  upon  record  his  declaration 
of  his  claim  that  the  deed  constituted  only 
a  mortgage. 

We  agree  with  the  referee  and  the  trial 
court  that,  whatever  may  have  been  the 
l^al  effect  of  the  writings  entered  into  by 
the  parties,  their  subsequent  conduct  was 
such  BB  to  preclude  the  defendants  from 
denying  to  the  plaintiffs  a  right  to  redeem 
the  property.  It  was  worth  at  the  time  of 
the  contracts  ¥60,000  above  the  liens 
against  it.  Holden  continued  to  negotiate 
sales  of  parts  of  it,  incurring  considerable 
trouble  and  expense.  Commissions  were 
paid  by  the  bank  to  him,  but  he  turned 
them  over  to  the  agents  who  had  made  the 
sales.  With  the  consent  of  the  bank  he 
retained  in  two  instances  a  part  of  the  pro- 
ceeds. In  order  to  carry  through  one  sale, 
he  included  an  unencumbered  tract  of  his 
own ;  the  bank  knowingly  receiving  the  bene- 
fit. The  bank  kept  what  it  called  the 
"Holden  collateral  account,"  in  which  record 
was  made  of  the  amounts  received  and  dis- 
bursed in  connection  with  the  property  re- 
ferred to.  This,  however,  was  a  matter  of 
convenience,  and  in  accordance  with  its 
usual  plan  of  carrying  real  estate  assets. 
At  the  request  of  the  Federal  banking  of- 
ficials, a  deed  was  made  by  the  trading 
company  to  the  bank  in  the  early  spring  of 
1005.  Holden  expended  eoniiderable  sums 
in  permanent  improvements  on  the  proper- 
ty. No  accounting  was  had  or  asked  by 
the  bank  concerning  these  expenditures  or 
the  rent  account  for  three  years.  As  the 
■ales  of  parts  of  the  Kansas  land  were 
made,  the  bank  executed  partial  releases  of 
the  mortgage  given  by  the  Holden  Com- 
pany to  Holden,  and  hy  him  transferred  to 
the  bank;  the  releases  reciting  that  the 
nortsage  was  still  in  force.  We  think  that, 
L.It.A.i!l].5B. 


upon  any  theory  of  the  effect  of  the  con- 
tracts, the  bank  must  be  deemed  to  have 
permitted  Holden  to  act  upon  the  assump- 
tion tliat  he  was  to  have  the  benefit  of  his 
exertions,  and  was  to  own  the  property 
whenever  the  bank  had  received  the  amount 
of  its  claims,  with  interest  and  expenses. 
Having  allowed  Holden  to  act  upon  this 
conception  of  bis  rights,  the  bank  cannot 
deny  him  the  privilege  of  redemption. 

Pending  the  litigation,  the  rights  of  the 
defendants  were  transferred  to  the  Terrace 
City  Realty  ft  Securities  Company.  Hol- 
den has  died  since  the  cause  was  submitted, 
and  it  has  been  revived  in  the  names  of 
the  successors  in  interest.  The  issues  are 
not  in  any  way  affected  hy  these  changes. 
The  trial  court,  having  concluded  that  tha 
plaintiffs  had  only  an  equitable  right  to 
redeem  the  property,  rendered  judgment 
accordingly.  As  this  court  concludes  that 
the  relations  of  the  parties  have  at  all 
times  been  in  effect  that  of  mortgagor  and 
mortgagee,  the  appropriate  remedy  is  a  fore- 
closure and  sale.  In  effect  at  least  the 
indebtedness  is  now  all  extinguished  except 
a  part  of  the  first  mortgage;  the  precise 
situation  depending  upon  the  application 
of  payments.  There  would  be  no  purpose 
in  attempting  to  apportion  the  remainder 
between  the  first  and  second  mortgages,  and 
the  order  will  be  made  for  tlie  sale  of  the 
property  to  pay  the  balance  due. 

Usury  was  charged  and  collected  upon 
the  Holden  note.  By  the  national  banking 
act  the  exaction  of  usury  destroys  the  in- 
terest-bearing rjuality  of  a  debt.  The  referee 
decided  that  the  plaintiffs  were  estopped 
from  claiming  the  benefit  of  that  provision. 
Nothing  was  said  about  usury  until  the 
present  action  was  begun.  Whether  or  not 
an  actual  estoppel  has  arisen,  it  was  prop- 
er under  the  circumstances,  in  view  of  the 
equitable  relief  sought,  that  the  plaintiffa 
should  be  charged  with  the  principal  and 
legal  interest. 

"When  the  borrower  appears  in  any  ca- 
pacity in  a  court  of  equity  asking  affirma- 
tive relief  against  a  usurious  contract  to 
pay  money,  such  relief  will,  in  the  absence 
of  statute  providing  otherwise,  be  granted 
him  only  upon  condition  of  his  doing  equi- 
ty; that  is  tendering  the  money  actually 
due.      .     .     .     The   rule  applies 

when  the  relief  sought  is  the  reformation 
or  cancelation  of  a  deed  or  mortgage  or 
other  instrument  evidencing  or  securing  a 
usurious  debt,  or  au  injunction  against 
threatened  damaging  action  by  the  creditor, 
or,  in  fact,  whatever  be  the  character  of 
the  relief  sought.  ...  In  case  the  usuri- 
ous interest  has  been  reserved  or  paid  in 
advance,  the  amount  equitably  due  is  tha- 
principal  debt  less  the  usurious  exceaa  of 
32 
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internet  paid.  In  tbe  abaence  of  atatute 
providiDg  othurwiHe,  if  tlie  contract  for  the 
usurious  interi^st  U  still  executory,  tlie  sum 
ttjuitably  due  is  the  principal  debt  with 
legal  intereit  thereon."     39  Cye.  1010-1012. 

The  plaintiffs  complain  of  tbe  action  of 
the  trial  court  in  dividing  the  costs;  but 
that  is  a  discretionary  matter,  not  ordi- 
narily subject  to  review  (Civ.  Code,  g  016 
[Gen.  Stat.  IDOH,  g  0210]),  and  there  is 
nothing  in  the  prespnt  case  to  siiggeat  an 
abuse  of  discretion. 

Tiie  judgnient  will  be  modified  by  requir- 
ing the  lien  upon  the  Kansas  land  to  be 
enforced  by  BlierifTs  sale,  Bubject  to  the 
statutory  rij?1it  of  redemption.  Otherwise 
it  is  afflrmiHl. 

Dismissed  by  the  Supreme  Court  of  the 
United  States,  May  4,  1014,  233  U.  S.  fi36, 
58  L.  ed.  10S3,  34  Sup.  Ct.  Rep.  681. 


KENTUCKY   COURT   OF  APPEALS, 

GEORGE  G.   HAMILTON   et  al.,  Appts., 


(16B  Ky.  I 


;.  W.  898.} 


Duress   —  fleiiiniuliiiK   iiremluiii   to  ac> 
c^ftt   painienl   or   uniiiatiirrfl   loan. 

That  a  bank  holding  a  long-time  loan, 
payments  on  which  wore  overdue,  was  urg- 
ing ])aymcnt  of  the  arrearages,  and  had  the 


light  to  declare  the  whole  debt  due  if  the 
arrearages  were  not  paid,  does  not  render 
its  demand  of  a  premium  for  acceptance  of 
the  whole  sum  and  release  of  the  security, 
BO  as  to  permit  the  debtor  to  secure  a  loan 
elseuherc,  such  duress  as  to  enable  the  delit- 
or  to  recover  the  premuim  paid, 

(June  19,  1914.) 

APPEAL  by  plaintiffs  from  a  judgmeut  of 
the  Circuit  Court  for  Montgomery 
Uounty  in  defendant's  favor  in  an  action 
brought  to  recover  an  amount  alleged  to  . 
have  lieen  wrongfully  and  usuriously 
charged  by  defendant  in  consideration  of 
the  neccptiince  by  it  of  payment  of  ab 
unmatured  loan.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  liolxrl.  If.  Winn  and  K.  G. 
Kern,  for  appellants: 

The  amount  paid  by  plaintifTs  was  an  il- 
legal usurious  exaction  that  they  are  en- 
titled to  recover. 

30  Cyc.  1303.  1309;  Kilpatrick  v.  Ger- 
mania  L.  Ins.  Co.  183  N.  Y.  103,  2  L.R..A. 
(N.8.)  674,  111  Am.  St.  Rep.  722,  75  N. 
E.  1124;  Joannin  v.  Ogilvie,  49  Minn.  SOfl, 
10  L.KJ..  376,  32  Am.  St.  Rep.  681,  62  N. 
VV.  21T;  First  Nat.  Bank  v.  Sargent,  66  Neb. 
5B4,  59  L.H.A.  297,  91. N.  W.  593. 

The  right  of  one  to  recover  money  which 
be  has  been  coerced  to  pay  to  save  his  land 
from  seizure  has  repeatedly  been  recog- 
nizi'd  in  Kentucky. 

Torhett  v.  Louisville,  9  Ky,  L.  Rep.  202, 
4  S.  W.  345;  Mills  V.  Hopkinsville,  11  Ky. 


.Vote.  —  Diireaa  of  real  propertv. 

The  user  of  the  present  note  is  referred 
to  the  note  accompanving  Kilpatrick  v, 
Gcrmania  L.  Ins.  Co.  2  L.R.A.(N.S.)  574, 
for  many  of  the  earlier  cases  upon  the 
question  here  considered. 

This  note  is  confined  to  cases  in  which 
it  was  Bousht  to  recover  money  on  the 
^'L'ound  that  it  hail  been  paid  under  duress 
of  real  property.  It  dots  not  cover  the 
ri;;ht  to  recover  money  paid  on  account  of 
tas:es,  assessments,  or  licenses. 

For  notes  on  difTerrnt  phases  of  right  to 
recover  illegal  taxefi  paid,  see  Index  to 
L.RJV.  Noti'S.  "Ta^es,'  86. 

As  to  right  to  recover  back  license  fee 
unlawfully  exacted  under  color  of  authority. 
f.pe  notes  to  Levy  v.  Kansas  City,  22  L.R.A. 
(N'.R.)  802;  Eslow  v.  Albion,  22  L.R.A. 
(N.S.)  872:  and  the  supplemental  note  to 
Spalding  v.  Lebanon,  49  r..R.A.(N.S.)   387. 

There  is  a  well-settled  rule  that  money 
In  addition  to  that  lawfully  due,  which  has 
been  paid  involuntarily  to  prevent  the  loss 
of  real  property,  may  be  recovered  back. 
The  qucstiiHi  as  to  what  constitutes  an  in- 
voluntary payment,  or  one  made  under 
duress,  however,  as  stated  in  the  note  in 
2  L.R.A. (N.S.)  674,  depends  largely  upon 
the  facts  and  circumstances  of  each  case. 
T..R.A.1015B. 


It  will  be  noticed  that  in  some  instances 
the  payments  in  question  were  made  to  in- 
duce one  to  refrain  from  exercising  the  Ic^l 
right,  or  to  induce  him  to  do  what  he  was 
not  h-gslly  bound  to  do.  In  such  cases  lit- 
tle or  no  ground  exists  for  claiming  that 
the  payments  were  made  under  duress. 

In  other  cases  the  payments  appear  to 
have  been  made  to  induce  the  payee  to  re- 
frain from  doing  an  unlawful  act,  or  at- 
tempting to  enforce  an  unlawful  demand, 
or  to  induce  him  to  do  what  he  waa  l^ally 
bound  to  do-  Such  cireumstancea,  when 
coupli-d  with  the  necessary  element  of  com- 
pulsion in  order  to  preserve  a  right  in  real 
property,  in  many  cases  constitute  duress. 
By  ke<>]iing  the  differenec  in  the  nature  of 
the  dnmandx  as  above  indicated  in  mind. 
the  apparent  conflict  in  so 
di  sal  pat  I'd. 


The  payments  demanded  by  the  mort- 
gagees in  the  following  cases  were  held  not 
to  have  been  involuntarily  made,  and  not 
to  be  recoverable  on  the  ground  that  they 
had   been  made  under  duress: 

— where  a  mortgagor,  when  the  mort- 
gage was  about  to  be  foreclosed,   arranged 
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L.  Bep.   164,   11   S.   \V.   770;    LouiaviUe 
Anderaon,   7Q   Ky.   334,   4S   Am.    Rep.   22 
Louisville  4  X,  B.  Co.  v.  Com.  81)  -s-y.  631, 
12  S.  W.  1004;  LouJBville  v.  Becker,  1?G  Ky. 
IT,  28  L.R.A.(N.S.)    1045,   129  S.   W.   811. 

Money  eompalsorily  paid  to  prevent  an 
injury  to  one's  property  riglita,  or  to  eecupe 
further  ills,  is  involuntarily  paid. 

Triplcr  T.  New  York,  12j  X.  Y.  817,  25 
jr.  E.  721;  Scholey  v.  Mumford,  60  N.  Y. 
498;  Buckley  v.  New  York,  30  App.  DJv. 
463.  52  X.  Y.  Supp.  452;  Radieh  v.  Hutch- 
ing. 1)5  U.  S.  210,  24  L.  ed.  400. 

Usury  is  the  taking  upon  a  loan  or  for- 
bearance of  money  a  greater  sum  tlian  law- 
fill  iiitereEt,  witliout  respect  to  «-hether  it  be 
a  percentage  calculation,  or  what  it  may 
be  called  by  nay  of  subterfnge. 

tor  a  loan  from  a  third  party  upon  an  aa- 
si([niMeiit  of  the  mortgaKt'i  aad  thu  muit- 
gafree  refused  to  RHBi|;n  until  the  mortgagor 
paid  ttie  amount  of  the  premium  for  a 
policy  of  title  insurance  on  the  premises, 
whicii  had  been  lent  to  the  mortgagor  by 
the  mortgagee's  husband,  lless  v.  Cohen,  20 
Misc.  333,  45  N.  Y.  Supp.  334; 

— where  &  mortgagee  who.  hj  the  terms 
of  an  agreement,  was  entitled  to  twenty 
days'  notice  of  payment,  and  to  interest 
during'  the  twenty  days,  told  the  mortgagor 
that  she  would  accept  the  money  on  any 
day  when  the  latter  might  be  in  funds  de- 
rived from  the  negotiation  of  another  mort- 
gage, but  on  the  day  of  the  closing  of  the 
new  mortgage  the  mortgagee  was  represent- 
ed by  an  attorney,  who  insisted  on  receiving 
the  interest  for  bventy  days  before  he  would 
deliver  a  satisfaction  piece,  Scheer- Gins- 
berg Realty  &.  Conatr.  Co.  v.  Devin,  78 
Misc.  £01.  134  N.  y.  Supp.  505; 

— where  payment  waa  made  to  prevent 
the  foreclosure  of  a  mortgage.  Smith  v. 
Hunter,  171  III.  App.  35; 

—where  a  security  on  the  botii  of  a  mort- 
gagor procured  foreclosure  proceedings  to 
be  stayed  and  a,  third  peraon  to  take  an 
assignment  of  the  mortgage,  but  was  obliged 
to  pay  a  sum  In  tlie  Dature  of  an  allowance 
which  tlic  mortgagee  demanded  before  he 
would  execute  an  assignment,  the  court  hold- 
ing in  this  case  that  the  mortgagee  wrei 
not  bound  to  give  an  assignment,  nud  tlml: 
it  wsa  also  possible  tor  the  plaintiff  to  have 

froteeted  himself  by  making  a  tender  of 
he  amount  lawfullv  due.  Bliss  v.  Wallis. 
3  How.  Pr.  X.  S.  325. 

So.  where  a  guarantor  of  a  mortgage  debt 
after  a  d<'creo  had  been  entered  declaring 
a  claim  of  a  creditor  of  the  mortgagor  so- 
pcrioi'  to  that  of  the  guarantor  failed  to 
protect  his  interest  during  appeal  by  secur- 
ing a  restraining  order  from  the  supreme 
court,  but  paid  under  protest  the  amount 
necessary  to  redeem  the  mortgaged  prop- 
erty from  the  mortgagor's  creditor,  the 
^arantor  cQniiot,  after  a  reversal  declaring 
the  grantor's  lien  superior,  recover  the 
amount  paid,  since  his  possession  could  have 
been  fully  protected  by  a  restraining  order, 
L.R.A.1915II. 


Simpson  v.  Kentucky  Citizens'  Bidg.  k  L. 
Asso.  101  Ky.  496,  41  S,  W.  570,  42  S.  W, 
834;  Xew  York  L.  Ina.  Co.  v.  Evans,  136 
Ky.  301,  124  S.  W.  378;  Penn's  Mut.  L. 
Ins.  Co.  T.  Barnett,  124  Ky.  266,  SS  S.  W. 
1120,  OS  S.  W.  228;  Mutual  Ben.  L.  Ins.  Co. 
V.  Davis,  116  Ky.  404,  73  S.  W.  1020;  Fit^- 
pa trick  V.  Apperaon,  79  Ky.  272. 

Messrs.  Bruce  *  Bullitt,  with  Mr.  Keith 
L.  Bullitt,  for  appellee: 

The  payment  of  money  for  the  privilege 
of  paying  unmatured  notes  is  not  the  ex- 
action of  usury. 

Smithwick  V.  Whitley,  152  N.  C.  366,  28 
L.HA..(K.S,)  113,  67  S.  E.  914,  20  Ann. 
Caa.  1348;  Young  v.  Miller,  7  B.  Mon.  640;  ■ 
T»cknane  v,  United  States  Sav.  t  L.  Co. 
103  Ky.  266,  44  S.  W.  977. 

and  his  payment  was  therefore  voluntary. 
Manning  v.  Poliin;,  114  Iowa,  20,  H3  N.  W. 
saj,  8(i  X.  \v.  ;m. 

In  Williams  v.  IJnthi'rford  Realty  Co.  159 
App.  Uiv.  121,  144  X.  Y.  Supp.  357,  the 
plaintiff  was  held  not  entitled  to  recover  thu 
amount  of  an  attorney's  fee  which  bad  been 
demanded  by  the  defendant,  a  mortgagee, 
upon  the  plaintiff's  desiring  to  pay  oCT  the 
mortgage,  and  whirh  elie  had  paid  to  free 
her  property  from  the  lien,  so  that  she 
might  consummate  another  loan,  it  being 
held  that  the  amount  was  lawfully  due  un- 
der an  agreement  made  with  the  mortgagee, 
and  that  as  the  latter  bad  made  no  threat 
and  commenced  no  proceedings  to  recover 
the  money,  and  was  entirely  willing  to  al- 
low the  mortgage  to  remain,  the  payment 
was  not  made  under  duress.  Clarke,  J.,  in  a 
dissenting  opinion,  relying  upon  the  deci- 
aion  in  Kilpatrick  v.  Germaoia  L.  Ins.  Co.  2 
L.R.A.<N.S.)  574,  took  the  view  that  the 
lower  court  was  justified  in  submitting  the 
facta  to  the  jury  for  them  to  determine 
whether  the  payment  was  voluntary  or  in- 
voluntary, and  that  the  jury  were  justified 
in  finding  that  the  plaintiff  was  compelled 
to  make  a  payment  not  eontemplsted  in  the 
original  transaction,  and  for  which  she  was 
not  liable,  in  order  to  remove  the  lien  ao 
that  she  might  cloae  another  loan. 

In  the  following  cases,  hon'ever,  the  pay- 
ments were  held  to  have  been  made  to  the 
mortgagees  under  duress: 

— where  the  plaintiff  mortgaged  property 
to  the  defendant,  and  assigned  the  renta  and 
prolits  of  it  to  him  to  necure  a  loan,  and 
when  tlie  plaintiff  undertook  to  pay  the 
loan  at  a  time  he  was  entitled  to  pay  it,  the 
defendant  refused  to  discharge  the  mortgage 
lign  the  rents  unless  a  sum  in  addi- 
that  legallv  due  was  paid.  Font  v. 
Giraldin,  64  Mo.   App.   185; 

— where  a  mortiragor  paid  a  specified 
amount  with  which  he  was  not  chargeable, 
but  which  was  demanded  by  the  mortgagee's 
attorney  as  a  condition  of  stopping  sale  of 
the  property  under  a  power  of  sale  in  the 
mortgage,  Close  v.  Phipps,  7  Mann.  &,  G. 
586.  8  Scott,  N.  R.  381 ; 

here  the  payee  of  a  note  Myired  by  tin 
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Nanii,   J.,   delivered   the  opinioD   of  the 

In  1907,  the  appellants,  George  Q.  Ham- 
ilton and  J.  Carroll  Hamilton,  became  in- 
debted to  the  appellee,  Kentucky  Title  Sav- 
ings Bank  k  Trust  Company,  in  two  loans 
aggregating  the  smn  at  $105,000.  $40,000 
of  it  waa  secured  by  mortgage  on  S35  acres 
of  Bath  and  Montgomery  county  land,  and 
^65,000  of  it  was  secured  by  mortgage  on 
1,150  acres  of  Bath  county  land.  The  loans 
ran  ten  years;  that  is,  the  principal  Bum  on 
each  loan  was  payable  in  ten  equal  annual 
instalments.  The  interest  was  payable  semi- 
annually. These  instalment  bonds  for  the 
principal  and  interest  were,  by  the  terms  of 
the  mortgages,  negotiable.  The  mortgages 
further  provided  that  for  any  failure  by  the 

assignment  of  the  maker's   interest   in  bis 
father's    estate,    apparently    consisting 
part  of  real  estate,  required  the  payment  of 
a  certain  sum  per  month  in  addition  to  thi  ' 
lawfully   due,   and   the  maker,   in   order   < 
release  the  property  from  the  lien  and  o 
tain   another   loan   to  protect  himself   from 
bankruptcy,   paid   it,    Rowland   v.    Watson, 
4  Cal.  App.  476,  88  Pac.  4B5; 

— where  a  mortgagee  agreed,  upon  pay- 
ment of  the  mortgage  debt,  to  assign,  but 
refused  to  execute  the  assignment  until  a 
claim  for  costs  to  whicli  he  was  not  entitled 
was  paid,  and  the  assignee,  with  the  mort- 
gagor's consent,  accordingly  paid  it,  Fraser 
V.  Pendlebury,  31  L.  J.  C.  P.  N.  S.  1,  10 
Week  Rep.  104; 

— where  a  first  mortgagee  foreclosed  by 
advertisement,  claiming  in  his  notice  of  sate 
about  twice  the  amount  actually  due,  and 
bid  in  the  property  for  the  amount  claimed, 
and  afterward  required  a  second  mortgagee 
to  pay  this  amount  in  order  to  redeem, 
Bennett  v.  Healey,  6  Minn.  240,  Gil.  158. 


In  Gilpatrick  v.  Say  ward,  5  Me.  465, 
vhere  the  plaintilT  made  a  parol  agreement 
for  the  purchase  of  a  farm  for  which  he 
paid  a  certain  suro,  and  procured  the  de- 
fendants to  become  sureties  for  the  balance, 
and  as  indemnity  against  their  liability  it 
was  orally  agreed  that  the  deed  should  be 
to  them  made  alone,  it  was  held  that  the 
plaintiff  could  not  recover  from  the  sureties 
the  amount  which  he  was  required  to  pay 
them  before  they  would  give  him  a  deed,  and 
to  which  he  claimed  they  were  not  entitled, 
since  it  was  held  that  they  were  not  legally 
bound  under  the  oral  contract  to  convey 
the  realty  to  him,  and  since  the  conveyance 
accordingl,v  constituted  a  consideration  for 
the  amount  paid. 

Aud  where  the  plaintiff's  farm  was  to  be 
sold  on  execution,  and  he  entered  into  an 
oral  contract  with  the  defendant  to  bid  it 
in  and  reconvey  to  him  within  a  specified 
time  on  psj'ment  of  the  purchase  price, 
interest,  and  something  for  his  trouble,  it 
L.R.A.1I)15B. 


I  Hamiltons  to  pay  the  taxes  or  insuraue*,  or 
should  they  fail  to  pay  within  thirty  da^ 
after  maturity  any  of  such  bonds  or  inter- 
est coupons :  "Then  in  any  of  such  cases  the 
holder  of  any  such  overdue  bond  or  coupon 
on  demand  may  declare  all  the  bonds  Lereby 
secured  to  be  immediately  due,  and  may 
forthwith  enforce  this  mortgage  therefor; 
and  in  any  aueh  cases  the  Kentucky  Title 
Savings  Bank  may  forthwith  enter  on  said 
premises  and  collect  and  apply  the  rents 
and  profits  therefor,  first  to  the  payment 
of  a  reasonable  compensation  to  itself  in- 
cluding attorney's  fees,  for  its  services,  and 
next  the  pro  rata  satisfaction  of  the  debts 
and  demands  hereby  secured,  and  such  com- 
pensation and  fees  shall  become  a  part  of 
the  debt  hereby  secured." 

was  held  that  the  plaintiff  could  not  re- 
cover an  amount  which  )ie  waa  forced  to 
pay  the  defendant  in  addition  to  the  prin- 
cipal and  interest  before  he  would  reconvey 
the  property,  since  it  was  held  that  the 
defendant  was  not,  under  the  oral  agree- 
ment, legally  bound  to  reconvey,  and  that 
in  doing  so  he  was  entitled  to  treat  the 
plaintiff  as  a  purchaser,  and  exact  such 
terms  as  he  saw  fit.  Hall  v.  Shulti,  4 
Johns.   240,  4  Am.  Dec.  270. 

And  where  one  advanced  money  for  the 
payment  of  land,  and  a  deed  was  made  to 
him  under  an  agreement  to  convey  it  to 
another  on  repayment  of  the  purchase 
price,  interest,  and  payment  for  trouble, 
and  subsequently,  on  a  settlement  between 
the  parties,  the  person  making  tlie  advance 
refused  to  execute  a  deed  unless  he  was  re- 
paid a  specified  sum,  which  he  claimed  had 
been  paid  by  liim,  it  was  held  that  this 
sum  could  not  be  recovered  back  on  the 
theory  that  he  was  compelled  to  pay  the 
roonev  in  order  to  get  his  land,  it  appear- 
ing that  it  was  a  disputed  question  whether 
the  sum  had  in  fact  been  paid,  and  that 
the  payment  sought  to  be  recovered  was 
made  to  compromise  a  doubtful  matter. 
Pearl  t.  Whitehouse,  62  N.  H.  254. 

But  in  Teeter  v.  Veitch,  —  K.  J.  Eq.  — , 
61  Atl.  14,  where  one  received  a  conveyance 
of  real  property  as  trustee  under  a  written 
contract  to  convey  it  to  a  corporation  to 
be  formed,  and  without  right  demanded  the 
payment  of  a  sum  of  money  before  he  would 
make  auch  conveyance,  it  was  held  that  the 
payment  of  this  amount  was  made  under 
duress,  and  might  be  avoided  by  the  persona 
paying  it  by  acting  promptlv." 

In  Bedford  v.  Weller,  27  "S.  D.  334,  131 
N.  W.  298,  under  g  1186  of  the  Civil  Code, 
providing  that  "an  apparent  consent  is  not 
real  or  free  when  obtained  through  .  .  . 
undue  influence,"  and  S  1204,  providing  that 
'undue  influence  consists  ...  in  taking 
I  grossly  oppressive  and  unfair  advantage 
of  another's  necessities  or  distress,"  it  waa 
held  that  the  complaint  showed  a  right  t« 
eeover  the  amount  paid  where  it  was  al- 
^ed  that  the  plaintiff  purchased  Und  upon 
:hich   there   was   a   balance   due;    that   he 
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In  the  autumn  of  1909  the  HamiltonH 
were  in  default  in  the  payment  of  a  past- 
due  $4,000  bond,  a  past-due  $6,600  bond,  Bix 
months' interest  ($1,200)  on  the  first-named 
debt,  and  one  year's  interest  ( $3,900 )  on  the 
eecoDd  debt,  making  a  total  of  $15,600  in 
arreara.  Early  in  January,  1910,  the 
Hamiltona  secured  a  loan  from  the  North- 
Mestern  Mutual  Life  Insurance  Company 
for  3115,000,  a  sum  Buffictent  to  pay  all  of 
the  bank  debt  and  interest.  This  North- 
western loan,  was  secured  by  mortgage  on 
the  same  lands,  and  was  on  a  5  per  cent 
basis,  and  was  obtained  for  the  purpose  of 
paying  the  bank  delit,  which  was  drawing  6 
per  cent ;  but  a  prerequisite,  of  course,  to  the 
Northwestern  loan  was  the  cancelation  and 
release  of  the  bank  debt  and  mortgages.   The 


bank  and  the  Northwestern  each  sent  a 
representative  to  Mt.  Sterling,  one  to  turn 
over  tbe  money  on  the  new  loan,  the  other 
to  receive  it  and  satisfy  of  record  tbe  mort- 
gages. At  the  same  tinie,  the  Hamiltons 
paid  to  the  bank  representative  $1,050  in 
addition  to  the  debt  and  interest.  This  pay- 
ment, it  will  be  noticed,  is  equivalent  to  1 
per  cent  on  the  principal  debt  of  the  bank. 
This  suit  was  brought  by  the  Hamiltons 
against  the  bank  to  recover  that  sum, 
$1,050.  Their  right  of  recovery  is  the  only 
question  involved  on  this  appeal.  Their  suit 
was  baaed  on  the  idea:  "That  same  was 
exacted,  and  was  wrongfully  and  usuriously 
charged  and  collected  by  the  defendant;  that 
it,  the  defendant,  refused  to  release  its 
mortgages  save  upon   the  payment  of  said 


entered  into  an  oral  contract  with  defend- 
ant to  advance  such  balance,  and  that,  as 
security,  the  defendant  took  the  title  from 
the  grantor;  that  plaintiff  was  also  indebted 
to  .defendant  for  other  sums  secured  by 
chattel  mortgages;  that  plaintiff  aold  the 
premises  to  other  parties,  and  desired  to 
obtain  a  deed  from  the  defendant;  that  be- 
fore the  latter  would  execute  a  deed  for 
the  premiaes  he  extorted  a  sum  of  money 
in  excess  of  that  lawfully  due,  consisting  of 
usurious  interest  and  bonuses  on  account 
of  moneys  advanced  by  him;  that  at  the 
time  the  plaintifl  was  in  financial  distress 
and  greatly  in  need  of  the  money,  and  by 
reason  thereof  the  defendant  took  unfair 
advantage  of  him. 

BecoTery   of   unlawful   payments   demanded 


It  has  been  Held  that  the  purchaser  of 
land  cannot  recover  a  part  of  a  payment 
made  to  his  vendor  which  he  claimed  was 
in  excess  of  the  amount  due  on  account  of 
a  shortage  in  the  number  oE  ai;rea  pur- 
chaseif,  where  he  bases  his  right  to  recover 
on  the  theory  that  the  payment  was  made 
under  duress  consisting  of  the  fear  that  a 
holder  of  a  trust  deed  which  the  purchaser 
had  assumed  to  pay  would  begin  foreclosure 
proceedings  at  the  maturity  of  the  note 
secured,  where  he  fails  to  show  that  an  ex- 
tension of  the  loan  could  not  have  been  ob- 
tained, or  that  he  was  unable  to  pay  it, 
and  it  appears  further  that  the  contract  of 
sale  under  which  he  purchased  containe<l 
no  forfeiture  clause.  Keeley  v.  Pope,  160 
III.  App.  492, 

And  in  Sraithwick  T.  Whitley,  152  N.  C. 
369,  67  S.  E.  B13,  one  who  had  entered  into 
possession  of  property  under  an  alleged 
contract  to  purchase  for  a  specihed  sum 
per  acre  was  held  not  entitled  to  recover 
an  amount  in  addition  to  the  price  per  acre 
which  he  claimed  had  been  agreed  upon, 
and  which  he  paid  the  vendor,  where  the 
latter  claimed  that  the  contract  alleged  by 
the  plaintiff  was  not  binding,  and  refused 


that  the  plaintiff  had  a  right  to  stand  on 
his  legal  rights  in  the  land  if  he  had  any, 
and  that  he  did  not  make  the  payment  un- 
der duress. 

In  Pcmberton  v.  Williams,  87  111.  15,  It 
was  held  a  fair  question  for  the  jury  wheth- 
er the  plaintiff's  payment  was  involuntary 
and  made  under  duress  where  there  was 
ei'idetice  that  the  plaintiff,  an  assignee  of 
a  title  bond,  had  contracted  to  sell  the  land 
to  another,  who  demanded  to  see  the  plain- 
tiffs' deed,  and  that  the  original  vendor 
refused  to  give  the  plaintiff  a  deed  until  he 
paid  a  sum  largely  in  excess  of  that  due. 
which  the  plaintiff  paid  to  secure  the  deed 
to  carry  through  his  sale. 

Although  the  case  was  not  rested  on  thia 

Biint,  the  court  in  Congdon  v.  Preston,  49 
icb.  a04,  13  N.  W.  516,  said  that  they 
were  of  opinion  that  one  who,  in  order  to 
secure  a  performance  of  a  contract  for  the 
sale  of  land,  has  been  obliged  to  pay  to  his 
vendor  the  amount  paid  by  the  latter  for 
taxes  on  the  land  in  addition  to  the  amount 
agreed  upon,  might  recover  the  amount  so 
paid  in  an  action  at  law,  and  that  he  wa« 
not  bound  to  tender  the  purchase  price  and 
sue  for  epeciSc  performance,  since  the  lat- 
ter course  would  prevent  using  or  disposing 
of  the  land  during  the  controversy. 


It  has  been  held  that  a  partner  who  de- 
poaita  money  in  court  to  protect  his  claim 
and  redeem  property  which  has  been  sold  on 
execution  in  a  suit  brought  by  an  individ- 
ual creditor  of  his  copartner  may,  upon  a 
reversal  of  the  lower  court's  decision,  which 
hcid  the  creditor's  equity  superior,  recover 
back  the  money  deposited,  since  his  payment 
was  coerced  by  the  sale  of  the  property, 
which  he  was  compelled  to  redeem,  Buford 
V,  Briggs,  90  Ark.  150,  131  S.  W.  351. 

In  Lathrope  v.  McBride,  31  Neb.  289,  47 
N.  W,  922,  it  was  held  that  one  who,  under 
protest,  paid  a  judgment  recovered  against 
him  in  a  replevin  suit  in  order  to  remove 
it  as  a  supposed  cloud  on  his  title  to  a 
homestead,  so  that  he  could  obtain  »  loan 
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$1,050  of  usurious  interest,  nur  rauM  thin 
plaintiff  lecure  the  moncj  upon  thci'  stid 
new  loan  and  mortgage  upon  said  premJKcs  i 
above  named,  save  after  the  release  of  the 
(lofendant'B  mortgages." 

The  banli  admits  tliat  it  received  this  ex- 
cess aum,  but  deniea  that  it  wae  paid  in  tbe 
way  of  usury,  or  that  it  is  usury  in  any 
sense.  On  the  contrary,  it  aays  tliat  its 
debt  atill  liad  a  period  of  eight  ypara  to  run, 
and  that  the  Hamiltons  were  deairous  of 
paying  off  the  bank  debt,  whieh  drew  6  per 
cent  interest,  by  borrowing  the  money  else- 
where at  5  per  cent,  thus  saving  the  differ- 
ence of  1  per  cent  for  a  period  of  eight 
years,  or  approximately  $4,500.  and  to  this 
end  the  bank  contends  that  the  {1,050  was 


paid  to  it  as  a  consideration  for  ita  sur- 
render of  a  valuable  right;  that  is,  a  right 
to  carry  the  loan  for  Eight  years  longer, 
and  cam  the  amount  of  interest  which  the 
Hamiltons  had  contracted  to  pay;  in  other 
words,  it  insists  that  it  surrendered  a 
valuable  right  for  a  consideration  of  «],050. 

Kentucky  Statutes,  9  2219,  thus  defines 
and  invalidates  usurious  interest:  "Alt 
contracts  and  assurances  made,  directly  or 
indirectly,  for  the  loan  or  forbearance  of 
money,  or  other  thing  of  value,  at  a  greater 
rate  than  legal  interest,  shall  be  void  for 
the  excess  over  the  legal  interest." 

We  concur  with  appellee's  view  of  the 
law  that  this  payment  cannot  he  considered 
as   having   been    made   for   a   loan    or   for- 


on  the  homestead  property,  coitid  not  re- 
cover the  amount  paid,  since  the  judgment 
was  not  a  lien  on  the  homestead,  and  it 
was  open  1o  hina  to  have  removed  all  doubt 
by  bringing  an  action  to  remove  tlie  ap- 
parent cloud  on  his  title,  and  since  his 
election  to  pay  the  judgment  was  volun- 
tary; ami  this  was  held  especially  true 
where,  so  far  as  appeared,  he  was  justly 
indebted  for  the  amount  paid. 

And  where  it  was  sought  to  recover  a 
sum  paid  to  the  sheriff  under  protest  to  re- 
deem real  estate  belonging  to  the  plaintiff 
from  an  execution  issued  on  a  judgment 
recovered  againat  a  former  owner  of  the 
land  in  an  action  in  which  an  attach n 
of  the  land  was  made  before  the  plaintiff 
received  his  deed,  but  in  which  juiiRmi!  ' 
was  not  recovered  until  after  the  deed  w 
executed,  it  was  held  that  the  plaintiff 
could  not  recover  the  money  so  paid  w" 
the  complaint  failed  to  show  that  a  rcl 
of  the  attachment,  whicli  appeared  to  have 
been  made,  did  not  remove  any  cloud  which 
might  have  existed  on  the  plaintiff's  title. 
Maskej  T.  l«ckmann,  148  Cal.  777,  81  Pae. 
115. 

So  it  has  been  held  that  where  a  pur- 
chaser of  land  failed  to  record  his  deed  un- 
til after  the  rendition  of  a  judgment  against 
his  j^rantor,  the  levy  of  execution  issued  on 
the  judgment  on  the  land  did  not  consti- 
tute such  compulsion  as  to  interfere  with 
the  purchaser's  freedom  of  action,  and  that 
he  could  not  recover  money  derived  from 
property  conveyed  bv  him  tn  satisfy  the 
judgment.  Stover  v.  Mifclii'll.  45  111.  213. 
The  court  said;  "But  we  can  discover  ao 
duress  or  compulsion  where  an  execution 
against  A  is  levied  on  the  land  of  B.  The 
latter  is  not  disturbed  in  his  person,  or 
the  possession  or  enjoyment  of  his  property. 
If  confident  of  his  title,  he  need  give  himself 
no  trouble.  If  the  nuperiority  of  his  title 
to  the  lien  of  the  judgment  is  questionable, 
or  depends  on  matters  in  paU,  resting  in 
parol  proof,  and  he  fears  a  sale  may  create 
a  cloud  upMi  his  title,  he  can  stay  the  sale 
by  injunction.  If,  instead  of  this,  he  pre- 
fers to  buy  his  peace,  he  cannot  subsequent- 
ly say  he  acted  under  compulsion,  and 
call  on  the  courts  to  give  him  baek  his 
f..R.A.]01.>B. 


money.  In  this  case  the  sale  was  not  ad- 
vertised, as  we  may  rightly  infer  from  the 
record,  and  Stover  was  under  no  necessity 
of  hasty  action,  but  would  have  bad  several 
weeks  in  which  to  sue  out  an  injunction.'" 

In  Re  First  Nat.  Bank,  4!)  Fed.  120,  it 
was  held  that  a  payment  made  bv  a  debtor 
under  a  statute  giving  him  the  right  to  re- 
deem real  estate  sold  on  evefution  bv  pav- 
ing the  amount  for  which  it  was  sold,  with 
interest,  at  any  time  within  six  months, 
waived  all  defects  in  the  proceedings,  and 
was  a  voluntary  payment,  and  not  recover- 
able hack  because  of  such  defects. 

Miscellaneous. 

In  White  v.  Heylman,  34  Pa.  142,  where 
the  plaintiff  employed  the  defendant  as  his 
agent  to  purchase  certain  land  warrants, 
and  subsequently  agreed  Ui  make  a  deed  to 
a  third  person  by  a  certain  day,  it  was  held 
that  he  might  recover  money  paid  to  the 
defendant,  and  defend  an  action  on  a  note 
given  on  account  of  patents  to  the  land 
which  the  agent  had  fraudulently  procured 
another  t«  obtain  and  assign  to  him,  and 
which  he  refused  to  deliver  to  the  plaintiff 
until  he  paid  the  mmey  and  executed  the 

And  in  Motr  v.  Mitchell,  111  Pa.  114,  it 
was  held  that  where  one  obtained  possession 
of  a  deed  which  formed  a  link  iu  the  plain- 
tiff's title,  and  used  it  for  the  purpose  of 
extorting  money  from  the  latter  as  the  price 
of  its  preservation  or  of  permis.iion  to  use 
it  in  defending  his  title  in  a  pending  action, 
and  by  threats,  exprens  or  implied,  gave  the 
plaintiff  to  understand  that  the  deed  would 
be  withheld  or  destroyed  unless  his  demand 
was  complied  with,  tlie  payment  was  in- 
voluntary and  might  be  recovered  back. 

In  Peters  v.  Kraft,  9  Lane.  L.  Rev.  35,  it 
was  held  that  one  who  had  contracted  with 
another  to  have  a  house  built  could  not 
recover  the  amount  paid  by  hiin  to  material- 
men and  subcontraetora  on  overdrafts  given 
"      s  had 

Id,  if 

filed,  have  been  defeated  by  showing  that 
the  contractor  had  been  paid  all  that  he 
was  entitled  to.  J,  T.  W. 
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bearance.  When  one  allows  a  debtor,  for  a 
conaideration,  to  prepay  a  debt,  it  ib  not  a 
loan  or  forbearance  of  money,  rather  the 
eonverse.  The  privilege  of  prepaying  a  debt 
ia  aa  much  the  subject  of  sale  aa  ariy  other 
chattel,  and  a  creditor  baa  aa  much  right  to 
•ell  or  discount  negotiable  paper  to  the 
payor  as  to  any  other  person,  and  the  dis- 
count or  proeeedB  of  the  sale  should  not,  for 
Uiat  reaaon,  be  considered  usury.  The 
Hamiltons  do  not  seriously  dispute  this 
proposition,  and  by  brief  they  concede  that 
the  word  "usurious,"  as  used  in  tbeir  peti- 
tion, does  not  accurately  describe  the  trans- 
action; in  other  words,  it  ia  a  mianomer. 
They  admit  that,  if  the  Hamiltons  agreed 
to  pay  this  sum  for  the  right  to  cancel  their 
debt  before  maturity,  its  receipt  by  the  bank 
would  not  be  unlawful.  The  case  of  Young 
V.  Miller,  T  B.  Mon.  640,  supports  this  view: 
"It  is  going  far  enough  to  say  that  tbe  pur- 
chaser, on  payment  of  a  note,  by  the  debtor 
himself  before  it  is  due,  at  a  discount 
greater  than  the  rate  of  6  per  cent  for  tbe 
time  the  note  has  to  run,  or  for  a  sum  on 
which  a  greater  rate  of  interest  is  cliarged 
(or  the  same  time,  as  a  means  of  ascertain- 
ing the  extent  of  the  purchase  or  of  the  pay- 
ment, is  not  usurious.  There  being,  how- 
ever,  neither  a  loan  nor  the  forbearance  of 
a  dd>t,  if  the  transaction  is  in  good  faith, 
either  a  purchaser  or  a  payment,  the  pro- 
hibition of  the  tisury  laws  does  not  directly 
apply." 

But  from  other  facts  set  up  in  their 
petition,  the  Hamiltonfl  seek  to  recover  this 
fund  upon  tlie  ground  that  the  bank  knew 
and  took  advantaRe  of  their  weakened  finan- 
cial condition,  and  threatened  to  enter  upon 
and  take  possession  of  the  mortgaged  prem- 
ises and  precipitate  the  whole  debt,  and  that 
such  a  course  by  the  bank  would  mean  their 
utter  ruin ;  that  by  reason  of  some  serious 
domestic  troubles  and  financial  reverses 
they  were,  for  the  time,  unable  to  liquidate 
the  principal  and  interest  bonds  past  due, 
and  until  the  bank  would  release  its  mort- 
gages of  record  they  could  not  borrow  any 
sum  elsewhere;  that  in  this  way,  and  under 
such  circumstances,  the  Hamiltons  were 
coerced  and  put  in  duress,  and  in  order  to 
save  their  property  they  were  compelled  to 
pay  it  before  maturity;  that  this  was  a 
form  of  coercion  on  the  part  of  the  bank 
which  gives  the  Hamiltons  a  legal  and 
moral  right  to  recover. 

As  to  the  facts,  there  is  a  stipulation  in 
the  records  explaining  why  the  Hamiltons 
did  not  testify.  The  explanation  is  that 
neither  of  them  had  any  communication 
with  the  bank  with  reference  to  the  default- 
ed payments,  or  cancelation  of  the  indebted- 
ness-, tbnt  all  tbe  negotiations  in  their  be- 
half were  conducted  by  two  gentlemen,  one 
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their  attorney,  and  the  other  a  friend.  It 
is   conceded   that   they   were  in   default  on 

tbe  interest  and  annual  instalment  bonds 
then  due,  and  that  the  bank  bad  been  very 
insistent  upon  the  payment  of  all  arrears, 
and  appellants  say  had  even  been  threaten- 
ing'to  precipitate  the  entire  debt  l^  de- 
claring it  all  due,  as  it  had  a  right  to  do 
under  the  terms  of  the  contract,  and  it 
even  reminded  the  Hamiltons  that  it  could 
enter  and  take  poascssion.  Tbe  Hamiltons' 
attorney  conferred  with  tbe  bank  at  Louis- 
ville about  this  matter  once  or  twice  in 
October,  and  again  a  few  days  before  Christ- 
mas, when  their  friend,  above  referred  to, 
was  present.  The  purpose  of  these  visits 
was  to  get  the  bank  to  agree  to  aceept  a 
present  payment  of  its  indebtedness,  and 
surrender  its  right  to  carry  tbe  loan  for  tbe 
full  contract  term.  It  is  apparent  that  the 
Hamiltons,  since  they  got  in  arrears,  had 
also  been  negotiating  with  the  Northwest- 
ern for  the  5  per  cent  loan.  Hamiltons' 
witnesses  testify  that  they  understood  or 
were  impressed  from  Mr.  Swearingen's 
converaation  (tbe  bank's  president)  that  the 
bank  fully  intended  to  take  steps  to  collect 
its  whole  debt,  or  that,  if  the  Hamiltons 
did  not  pay  the  same,  the  bank  would  take 
their  property,  but  as  soon  as  the  bank 
found  out  that  they  could  get  tbeir  money, 
or  aseertaiaed  that  these  negotiations  with 
the  Northwestern  Company  were  pending, 
that  it  insisted  upon  the  payment  of  the 
bonus  in  question  for  a  surrender  of  its 
right.  Rather,  when  it  found  it  could  get 
the  whole  debt  paid,  it  did  not  want  it. 

As  above  indicated,  neither  of  these  wit- 
nesses of  the  Hamiltons  undertake  to  detail 
the  words,  or  their  substance,  which  the 
bank  president  used  on  either  of  these  occa- 
sions. They  merely  testify  as  to  impres. 
sions  they  gained,  or  the  understanding  they 
bad  of  the  hank's  intention.  Their  evidencp, 
as  we  take  it,  does  not  show  that  tlie  bank 
was  making  demand  for  payment  of  any- 
thing more  than  tbe  amount  which  the 
Hamiltons  were  in  default. 

For  the  bank,  Sir.  Swearingen  testifies 
that,  after  the  Hamiltons  got  behind,  Jio 
was  insisting  on  them  living  up  to  their 
contract,  and  paying  the  interest  and 
principal  sums  as  they  became  due,  but  that 
he  never  at  any  time  demanded  payment  of 
the  whole  debt,  and  did  not  want  to  do  that 
if  it  could  be  avoided.  While  he  a&ys  he 
knew  his  rights  under  the  contract,  and  may 
have  reminded  the  Hamiltons  of  them, — 
he  presumed  the  Hamiltons  knew  them 
also,. — ^yet  he  never  threatened  to  declare 
the  whole  debt  due.  On  tbe  contrary,  he 
waa  careful  not  to  do  so,  for  he  says  tbe 
bank  preferred  to  carry  the  debt  rather 
than  to  cancel  it.     He  e.tplains  that  it  wa-^ 
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the  business  and  custom  of  this  bank  to  bor- 
row mone]'  at  5  pu  cent  and  put  it  out  on 
long-tem  loane,  such  as  the  Hamiltona'  at 
6  per  cent,  and  that  the  bonds  or  notea  evi- 
dencing the  loans  were  negotiated,  and  came 
into  tlie  hands  of  other  holders  with  the 
mortgage  pledged  and  held  bj  trustee.'  In 
this  ^vay,  theee  bonds  being  in  tbe  hands 
of  third  persons,  it  was  troublesome  and  in- 
convenient for  the  book  to  locate  them  and 
secure  consent  of  the  holders  that  the  debt 
might  be  paid  before  maturity ;  and  that,  if 
the  bank  had  been  permitted  to  carry  the 
debt,  it  would  have  earned  a  proAt,  from 
that  time,  of  approximately  S4,500,  and 
that  it  surrendered  such  possible  profit  for 
a  cash  consideration  of  $1,050.  Appellants 
answered  this  bj  a  reference  to  Swear- 
ingen'B  evidence  which  shows  the  bant  was 
able  to  locate  and  satisfy  these  bondholders 
promptly,  and  did  reloau  the  money  to 
other  parties  without  delay,  so  that  in  fact 
it  suffered  very  little,  if  any,  loss.  If  this 
were  material,  it  is  answered  by  the  sug- 
gestion that  the  sole  motive  of  the  Hamil- 
tons  in  getting  in  arrears,  and  in  seeking  to 
anticipate  the  debt,  was  in  order  to  save  the 
difference  between  the  0  per  cent,  which  it 
was  paying  on  the  present  debt,  and  tlie  5 
per  cent  which   it  was  to  pay  on  the  new 

On  the  theory  that  this  $1,050  was  co- 
erced, appellants  relied  in  the  first  place 
upon  the  authority  of  30  Cyc.  1308 : 
"Where  a  person  unlawfully  demanding  a 
payment  is  in  a  positiou  to  seize  or  detain 
the  goods  or  other  personal  property  of  a 
person  against  whom  the  claim  is  made, 
without  a  resort  to  judicial  proceedings  in 
which  the  parties  may  contest  the  validity 
of  the  claim,  payment  under  protest  to  re- 
cover or  retain  the  property  will  b:^  con- 
sidered as  made  under  compulsion,  and  the 
money  can  be  recovered  back." 

For  this  rule  to  apply  it  must  appear  that 
the  payment  was  unlawfully  demanded, 
and  that  it  was  made  under  protest.  We 
fail  to  see  how  it  can  be  claimed  t^at  the 
factb  bring  this  case  within  either  requisite. 
It  was  not  unlawful  for  the  bank  to  Insist 
upon  carrying  the  debt  until  maturity  or 
demand  a  cash  consideration  for  surrender- 
ing this  right.  The  two  gentlemen  above 
referred  to,  who  testlDed  for  the  Hamiltons, 
eaj  that  they  argued  with  Swearingen  in 
an  endeavor  to  have  him  voluntarily  agree 
to  a  prepayment,  but  that  he  would  not  con- 
sent to  do  so  except  upon  payment  of  this 
additional  sum.  While  these  witnesses  pro- 
tested to  Swearingen  against  the  injustice 
of  it,  and  say  they  never  agreed  to  pay  it 
because,  in  fact,  they  had  no  authority 
from  the  Hamiltons  so  to  do,  at  the  same 
time  the  Hamiltons  proceeded  with  their 
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negotiations  with  the  Northwestern  Com- 
pany for  the  new  loan,  secured  it,  and  ar- 
ranged with  the  bank  to  send  a  representa- 
tive to  Mt.  Sterling  to  cancel  the  debt,  and 
release  the  mortgage,  and  the  whole  debt 
was  then  and  tliere  paid,  together  with  this 
sum  in  question.  We  must  presume  that  it 
was  done  voluntarily,  and  in  accordance 
with  the  bank's  demand  at  the  prior  conver- 
sation related  by  the  Hamiltons'  witnesses, 
for  there  is  no  testimony  as  to  what  occur- 
red at  Mt.  Sterling  other  than  the  simple 
facts  above  related. 

Appellants  also  rely  upon  the  case  of  Kit- 
Patrick  v.  Germania  L.  Ins.  Co.  1^  K.  Y. 
103,  2  L.H.A.(N.S.)  574,  111  Am.  St.  Rep. 
722,  75  X.  E.  1124,  where  a  creditor  had 
loaned  his  debtor  $80,000  with  a  stipu- 
lation in  the  mortgage  that  upon  default  in 
payment  the  creditor  might  declare  the 
whole  debt  due.  Upon  becoming  delinquent 
iu  the  payment  of  interest  instalments,  the 
creditor  instituted  a  foreclosure  proceeding; 
whereupon  the  debtor  arranged  a  mortgage 
loan  for  (95,000  with  another  lender  on  the 
same  premises,  and  notified  the  creditor  of 
that  fact  and  of  his  purpose  to  pay  off  the 
$80,000  debt  and  interest;  thereupon  the 
creditor,  finding  that  it  could  get  its  money, 
changed  its  position,  dismissed  its  fore- 
closure proceeding,  and  declared  that  it 
would  not  accept  payment  save  upon  the  ad- 
ditional payment  of  $1,000.  The  debtor 
paid  the  note  and  the  $1,000  additional  de- 
manded, thereby  securing  the  release  of  its 
mortgage;  the  payment  being  made  cut  of 
the  proceeds  ot  the  new  mortgage,  which  he 
then  executed.  He  sued  to  recover  the 
$1,000.  The  court  upheld  the  recovery  upon 
the  idea  that  the  debtor  was  under  duress 
where  he  had  to  submit  himself  to  the 
exaction  of  the  $1,000  in  order  to  make 
ready  his  title  for  the  new  mortgage,  and  in 
order  to  save  himself  and  his  property  Irom 

There  are  several  points  in  the  Kilpatrick 
Case  radically  different  from  the  one  here. 
The  creditor  had  declared  the  whole  debt 
due,  and  actually  instituted  a  suit  to  fore- 
close. Having  precipitated  the  debt,  the 
court,  of  course,  held  that  it  had  waived  its 
privilege  to  insist  upon  a  continuance  of  the 
loan,  and  the  debtor  thereby  acquired  the 
absolute  right  to  pay  the  entire  debt.  This 
same  distinction  applies  in  the  other  case 
cited  by  appellants. 

We  do  not  find  any  proof  that  appellee 
bank  had  precipitated  the  debt.  It  had 
never  instituted  suit,  nor  taken  any  step 
which  could  i>e  held  aa  a  waiver  on  its  part 
to  further  carry  the  loan. 

The  lower  court  took  this  view  of  the 
case,  and  ita  judgment  is  therefore  affirmed. 
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MIOHIGAN  SUPREUULE  COTTRT. 

CROSBY  BROWN,  Plff.  in  Err., 

GEORGE  H.  HADWIN,  Sheriff. 

(—  Mich.  — ,  U8  N.  W.  (j&3.) 

False   Imprisonment  —  detect   In  com- 
plaint —  liability  ot  olDcer. 

1.  An  oSlcpr   U  not   liable   for  false   iui- 

Srisonisent  in  arresting  and  coti fining  one 
>r  illegally  selling  liquor,  because  neither 
the  complaint,  wHrrant,  nor  commitment 
■tated  to  whom  the  Bale  waa  made,  which 
rendered  the  complaint  void  ou  direct  at- 
tack. 

Arrest  —  complaint  on  information  and 
heller. 

2.  A  justice  of  the  peace  liaa  no  juris- 
diction to  issue  a  warrant  of  arrpet  upon  a 
complaint  upon  information  and  belief  not 
supported  by  witnesaea  having  knowledge 
of  the  facta. 

False  imprlBonment  —  Insufficient  com- 
plaint —  llabiJIty  of  officer. 

3.  An  officer  ia  not  liable  for  false  im- 
prisonnient  in  acting  upon  a  warrant  fair 
on  its  face,  although  it  is  based  on  a  com- 
plaint on  information  and  belief  unsup- 
ported bv  witneBses. 

Jfote.^Liabllita   of  officer  for  making 

This  note  aapplementa  earlier  notes  ap- 
poided  to  Legei  v.  Warren,  61  L.R^.  163, 
and  Lawton  v.  HarkinB,42  L.R.A.(N.S.)  69. 
"bi  addition  to  analogous  annotation  re- 
ferred to  in  the  note  in  42  L.R.A.(N.S.), 
see  the  aote  to  State  use  of  Jobnaton  v. 
Cunningham,  51  L.R.A.(N.8.)  117B,  deal- 
ing wiUi  the  liability  of  a  peace  officer  or 
hia  bond  for  shooting  a  person  while  at- 
tempting to  arrest  bim. 

An  officer  who  makes  an  arrest  under  a 
bench  warrant  issued  on  an  indictment  is 
not  liable  for  false  imprisonment,  even 
though  the  person  arrested  was  not  guilt; 
of  the  offense  and  the  indictment  was  dis- 
missed.    Madden  v.  Meehan,   163  K7.  648, 

]0e  s.  w.  lie. 

Under  warrant — generally. 
Supplementing   notes   In   51   L.R.A.    1S3, 
and  42L.R.A.(N.8.)  69. 

— where  court  has  no  juriadiction. 

Supplementing  notes  in  51  L.R.A.  100, 
and  42  I..R.A.(N.S.)  70. 

As  ahown  in  the  earlier  note,  where  the 
arrest  is  under  a  warrant,  the  question  of  the 
officer's  liability  as  affected  by  the  jurisdic- 
tion of  the  court  issuing  the  warrant  depends 
upon  whether  the  court  had  no  jurisdiction 
at  all,  or  whether  it  had  some  jurisdic- 
tion, but  exceeded  the  same.  Conformably 
to  that  distinction,  it  is  held  in  Cleve- 
land V.  Emerson,  61  Ind.  App.  339,  99  N. 
E.  706,  that  a  town  marshal  is  liable  in  an 
action  of  false  imprisoninent  for  arresting  a 
L.R.A.  IB]  SB. 


Jurjr  —  uncontradicted  evidence  —  ne- 

cessitjr  of  submission. 

4.  No  question  for  the  jury  as  to  whether 
ir  not  an  ojiicer  had  a  warrant  when  making 
irreats  exiets  where  there  is  positive  testi- 
mony that  he  had  one,  with  no  positive  or 
direct  testimony  to  the  contrary. 

(October  2,   1914.) 

ERROR  to  the  Circuit  Court  for  loseo 
County  to  review  a  judgment  in  de- 
fendant's favor  in  an  action  brought  to  re- 
cover damages  for  falau  imprisonment.     Af- 

The  facts  are  stated  in  the  opinion. 

Messrs.  Edwin  Batvilen  and  C.  H.  \Y. 
Snyder,  for  plaintiff  in  error: 

Where  the  offense  consists  in  the  act  of 
Belling  or  furnishing  or  giving  away  liquors, 
it  is  esBpntisi  that  the  person  to  whom  the 
liquor  is  alleged  to  have  been  sold,  fur- 
nished, or  given  away  be  named  or  identified 
in  the  information. 

People  V.  Keefer,  97  Mich.  18,  66  N.  W. 
105;  People  v.  Minnock,  52  Mich.  628,  18  N. 
W.  390;  People  v.  Heffron,  63  Mich.  527.  19 
N.  W.  170, 

An    indictment    for    selling    intoxicating 

person  under  a  warrant  issued  by  a  town 
clerk  under  a  repealed  statute  which  gave 
the  town  clerk  power  to  issue  the  same.  On 
the   other   hand,   it   will   be   noted   that   in 

Brown  v.  Hadwih  the  officer  was  held  not 
liable  where  a  warrant  was  issued  upon  a 
technically  insufficient  complaint,  the  some 
being  insufficient  to  charge  the  sheriff  with 
notice  that  the  warrant  was  issued  without 
authority. 

Without  a  warrant. 
Supplementing  notes   in   51    L.R.A.    203. 

and  42  L.R.A.(N.S.|   71. 

In  making  an  arrest  from  personal  ob- 
servation, and  without  a  warrant,  the  officer 
will  not  be  excused  where  no  offense  has 
been  perpetrated,  unless  the  circumstances 
are  sucli  as  warrant  the  belief  thst  the  of- 
fense has  been  committed :  and  when  the 
olHcer  is  sued  in  an  action  of  false  imprison- 
ment, the  defendant  must  establish  justifi- 
cation, and  the  question  is  one  for  the  jurv. 
Sigmon  v.  Shell,  165  N.  C.  582.  81  S.  E,  739. 

A  statute  providing  that  prosecutions  for 
violation  of  the  game  law  shall  be  instituted 
only  upon  complaint  of  the  person  or  his 
agent  upon  whose  land  or  water  the  tres- 
pass has  been  committed  does  not  prevent 
an  officer  from  making  an  arrest  without  a 
complaint,  where  the  officer  is  duty  au- 
thorized by  the  landowner,  and  especially 
where  the  oflicer  makes  the  arrest  on  view. 
Williams  v.  Morris,  32  Ohio  C.  C.  453. 

Manner  of  making  arrest. 
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liquoTB  to  divere  [loraonB  without  ft  liceiiHe  U 
fatal! J  defective. 

Clark.  Crim,  Pioc.  232;  1  Chitty,  Crim, 
Law,  21;  SUte  v.  Stuck;,  2  Blmckf.  289;  23 
Cjc.  232. 

The  warrant  ivaa  void  on  its  face,  and  af- 
forded DO  justiflcation  to  defendant  when  he 
arreBted  plaintiff  liy  authority  thereof. 

Frazier  v.  Turner,  78  Wis.  562,  45  H.  W. 
411;  Blythe  t.  Tompkina,  2  Abb.  Pr.  468; 
Raldwin  t.  Hamilton,  3  Wis.  747;  Else- 
more  V.  Longfellow,  76  Me.  128;  Rex  t. 
Oay,  Qulney  (Maas.)  91;  Moore  v.  Watts, 
Breese  (111.)  18;  Gorton  v.  Friizell,  20  111. 
291;  Wamer  v.  Perry,  14  Hun,  337;  LaRoe 
V.  Roe«r,  8  Mich.  637;  Sheldon  v.  Hill,  33 
Mich.  171;  Livingston  v.  Burroughs,  33 
Mich.  611;  Bryan  v.  Congdon,  29  C.  C.  A. 
670,  57  U.  S.  App.  605,  86  Fed,  221. 

The  warrant  wbb  void  because  based  upon 
a  complaint  made  upon  inforniatian  snd  be- 
lief. 

People  V.  Heffron,  53  Mich.  627,  19  N.  W. 
170;  Badger  v.  Heade,  39  Mich.  774; 
People  ex  dem.  Van  Valkenburgh  v.  The  Re- 
corder, 6  Hill,  429;  Proctor  V.  Prout,  17 
Mich.  473;  People  v.  Berry,  107  Mich.  256, 


85  N.  W.  98;  Cumow  v.  Kessler,  110  Mich. 
10,  67  N.  W.  982. 

Mr.  Albert  W.  Black,  for  defendant  in 

The  warrant  protected  defendant  in  Bak- 
ing the  arrest. 

Voorheea,  Arrest,  56-160;  19  Cye.  346- 
347;  Cook  v.  Hastings,  150  Mich.  280,  14 
L.R.A.)N..^.)  1123,  114  N.  W.  71,  13  Ann. 
Cas.  194;  Brown  v.  State,  109  Qa.  570,  34 
S.  B.  1031 ;  Montgomery  v.  State,  7  Ohio  St. 
107;  Payne  v.  Barnea,  5  Barb.  466;  Miller 
T.  Woods,  23  Neb.  200,  36  N.  W.  483;  People 
V.  Quider,  172  Mich.  280,  137  N.  W.  646; 
Jamea  v.  Sweet,  125  Mich.  132,  84  N.  W.  61 ; 
Brooks  V.  Mangan,  86  Mich.  576,  24  Am.  St. 
Rep.  137,  49  X.  W.  633;  Tillman  v.  Beard, 
121  Midi.  475.  46  L.R.A.  215,  80  N.  W. 
248,  13  Am.  Crim.  Rep.  7;  Gardner  t. 
Couch,  137  Mich.  368,  109  Am.  St.  Rep. 
684,  100  K.  W.  873,  101  N.  W.  802 ;  Curnow 
v.  Kessler,  110  Mich.  10,  67  N.  W.  982; 
Wheaton  v.  Whittemore,  49  Uich.  348,  13 
N.  W.  789:  People  v,  Pichette,  111  Mieh. 
401,  80  K.  W.  739;  People  v.  Stockwcll,  13.') 
Mich.  341,  07  N.  W.  765;  HaskiOB  v.  Rals- 
ton, 69  Mich.  67,  13  Am.  St.  Rep.  STB,  37  N. 


Where  a  town  marshal,  in  arresting  a ' 
peraon,  is  acciimpanied  by  a  deputy,  and 
each  is  heavier  and  more  powerful  than  the 
person  to  be  arrested,  and  together  they 
can  readily  handle  him  without  beating  him 
on  the  head  with  a  loaded  pistol,  the  mar- 
shal is  liable  in  damages  for  having  so 
beaten  him  at  the  risk  of  killing  him,  and 
so  lacerating  his  scalp  that  he  is  covered 
with  blood.  Stoehr  v.  Payne,  1.12  La,  213. 
44  L.R.A.(X,S.)   604,  61  So.  206. 

In  ao  action  against  an  ofHcer  for  ei- 
oessive  force  in  making  an  arrest,  the  plain- 
tiff is  entitled  to  recover  for  only  such 
mental  and  physical  suffering  as  reaulted 
from  force  in  exceas  of  what  was  necessary 
in  order  to  elTect  the  arrest,  or  to  retain 
the  plaintiff  in  cuatodv  after  the  arrest  was 
made.  Romans  v.  McGinnis,  156  Ky.  205, 
180  S.  W.  928. 

Arresting  wrong  person. 

Supplementing  notes  in  61  L.R.A.  219, 
and  42  L.H.A.1N.S.I   72. 

An  oHicer  is  not  liable  for  arresting  the 
wrong  person  '  upon  a  John  Doe  warrant, 
where  he  had  reasonable  cause  to  believe 
that  such  person  was  guilty  of  the  offenae 
charged.  VMiite  v.  Janson,  —  Wash,  — , 
142  Pac.  1140. 

Subsequent  detention. 

Supplementing  noted  in  61  L.R.A.  216. 
and  42  L.R.A.  (N.S.)  73. 

A  game  warden  is  liable  for  false  im- 
priaonment  where,  having  arrested  a  per- 
son with  probable  cause  to  believe  that  he 
has  violated  the  game  law.  he  retains  him  in 
a  public  place  for  an  liour  without  taking 
him  before  a  magistrate,  and  then  discharges 
L.R,A.1915B. 


him  from  custody.  Jackaoa  v.  Miller,  84 
N.  J.  L.  189,  sa  Atl.  GO,  citing  with  apecial 
approval  the  note  in  51  I..R.A.  216. 

The  case  of  Sale  v.  Smith,  —  Cal.  App. 
— ;  143  Pac.  322,  declares  without  diecus- 
Bion  that  an  officer  who,  in  violatitm  ot 
statute,  fails  to  take  a  person  whom  he  has 
arrested  without  a  warrant,  in  the  belief 
that  he  has  committed  assault  to  commit 
murder,  before  a  magistrate  without  undue 
delay,  and  delays  in  order  to  ascertain  the 
nature  of  the  offense  to  be  charged,  which 
depends  upon  whether  the  person  assaulted 
dies  or  lives,  is  guilty  of  a  treapasa  and  lia- 
ble for  the  damages  thereby  caused.  The 
question  in  the  case  relates  to  the  amount 
of  damages,  the  court  holding  that,  in  filing 
the  same,  the  fact  that  the  officer  bad  rea- 
sonable cause  t«  believe  that  the  plaintiff 
had  committed  the  offense  removed  any  in- 
ference of  malice  that  might  be  drawn  from 
the  fact  that  the  arreat  was  made  without 
a  warrant. 

Probable  cause. 

Supplementing  notes  in  61  L.R.A.  225, 
and  42  l,.R,.\.  (K.S.)   76. 

The  queation  whether  a  sheriff,  in  arrest- 
ing a  person  imder  a  John  Doe  warrant, 
had  probable  cause  to  believe  that  he  waa 
the  person  charged  with  the  crime,  is  for 
the  jury,  where  it  appears  that  the  sheriff 
was  accompanied  by  a  police  (fflcer  who  told 
him  that  he,  the  police  officer,  had  known 
Bucli  person  for  fourteen  years,  and  advised 
the  slierilf  not  to  make  the  arrest  without 
obtaining  >.ome  evidence  of  his  identity,  such 
advice  being  disregarded  by  the  sheriff. 
White  V.  Jansen,  supra,  I..  A,  W. 
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W.  45;  Do^  T.  Hurd,  1S4  Mich.  071,  S3  N. 
W.  632;  Beeeher  v.  AndereoD,  43  Mich.  543, 
8  N.  W.  539;  Pardee  v.  Smith.  27  Mich.  33; 
Turner  t.  People,  33  Mich.  383;  Y»ner  v. 
People,  34  Mich.  286;  People  v.  Rutftti,  3 
Mich.  42;  Daniels  v.  People,  6  Mich.  381; 
Leger  v.  Warren,  62  Oliio  St.  500,  51  L.R.A. 
197,  78  Am.  St.  Kep.  738,  57  N.  E.  506; 
Cooper  V.  Adkms,  2  Blackf.  294;  Webster  v. 
Parley,  6  Blacltf.  183;  Smith  v.  Jones,  16 
S.  D.  337,  92  X.  W.  1084;  Mitchell  v. 
State,  54  Am.  Dec.  266,  note;  Fletcher  v. 
State,  2  Okla.  Criiri.  Rep.  300,  23  L.R.A. 
(N.8.)  581,  101  Pac.  599;  Johnson  v. 
Haxoa,  23  Mich.  129;  Henke  v.  McCord,  55 
Iowa,  378,  7  N.  W.  623;  .'ichultz  v.  Hueb- 
ner,  lOB  Mich.  274,  96  N.  W.  67 ;  Rogers  v. 
Olds,  117  Mich.  388,  75  N.  W.  933;  Murphy 
r.  Walters,  34  Mich.  180. 

Knhn,   J.,   delivered  the  opinion  of   the 

This  action  was  originally  begun  for  ma- 
licious prosecution  and  false  imprisonment. 
The  count  for  malicious  prosecution  n'as 
withdrawn  by  the  plaintiff  at  the  opening  of 
the  trial  of  the  case,  nhich  left  the  action 
one  for  false  impri«onment  alone.  The 
ptaintiD',  who  resides  in  Saginaw,  was  ar- 
rested at  Tawas  City,  to  which  place  he 
had  been  brought  by  a  subprena  command- 
ing him  to  appear  before  William  B.  Kelly, 
one  of  the  justices  of  tlkc  peace  in  and  for 
Iosco  county,  to  testify  in  a  criminal  case. 
The  complaint  and  warrant  drawn  by  the 
prosecuting  attorney,  charge  him  with  a 
violation  of  the  local  option  law.  He  was 
committed  to  jail,  and  was  discharged  on 
the  day  set  for  his  examination,  on  request 
of  the  prosecuting  attorney,  without  any 
examination  beinj;  held.  The  complaint, 
which  was  made  by  the  defendant  herein, 
and  the  warrant,  show  that  the  complaint 
is  made  on  information  and  belief,  and  no 
one  with  any  knowledge  of  the  facts  was 
sworn  in  support  thereof  before  the  warrant 
was  issued.  At  the  close  of  the  proofs  a 
verdict  was  diri'cted  for  the  defendant  by 
the  trial  court.  There  are  five  assignments 
of  error,  which  relate  to  two  questions: 
First,  those  relating  to  the  court's  ruling 
that  the  warrant  and  commitment  issued 
protected  the  ofHccr;  second,  that  the  court 
erred,  in  not  submitting  to  the  jury  the 
question  of  fact  as  to  whether  or  not  the 
sheriff  had  a  warrant  when  the  arrest  was 

It  is  the  contention  of  the  plaintiff  and 
app<'llant  that  the  warrant  was  absolutely 
void  on  its  face,  and  therefore  no  protection 
to  the  defendant  when  he  served  it  on  the 
plaintiff,  and  did  not  protect  him  in  making 
the  arrest  and  keeping  him  in  custody,  be- 
cause the  commitment  follows  the  warrant 
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and  contains  the  s&me  claimed  defects  as  the 
warrant.  In  this  connection  the  first  propo- 
sition urged  is  that  the  offense  was  not 
properly  stated  in  the  complaint,  warrant, 
and  commitment.  The  complaint  charges 
the  plaintiff  with  having  at  a  certain  time 
and  place,  sold,  furnished,  given  away,  and 
delivered  a  certain  quantity  of  malt,  brewed, 
fermented,  and  intoxicating  liquor,  to  wit, 
whisky,  and  otherwise  charges  a  violation 
of  the  local  option  law,  which  it  is  con- 
ceded was  in  effect  at  the  time  in  loaco 
county.  It  does  not,  however,  state  the 
name  of  the  person  or  persons  to  whom  it 
is  charged  the  plaintiff  sold,  furnished,  and 
delivered  the  liquor,  and  the  failure  to  al- 
lege this,  it  is  claimed,  makes  the  complaint 
and  subsequent  proceedings  void;  and  the 
cases  of  People  v.  Minnock,  52  Mich.  628,  18 
N.  W.  390;  People  v.  Heffron,  53  Mich. 
527,  19  K.  W.  170.  and  People  v.  Keefer, 
07  Mich.  18,  56  N.  W.  105.  arc  relied  upon. 
The  general  rule  as  to  what  constitutes  a 
BuiGcient  warrant  so  as  to  protect  the  of- 
ficer "ho  serves  it  is  stated  in  Cooley 
on  Torts,  3d  ed.  vol.  2,  p.  883,  as  fol- 
lows; "The  process  that  shall  protect  an 
officer  must,  to  use  the  cuatomary  legal  ex- 
pression, be  fair  on  its  face.  By  this  it  is  not 
meant  that  it  shall  appear  to  be  perfectly 
regular,  and  in  all  respects  in  accord  with 
proper  practice,  and  after  the  most  approved 
form;  but  what  is  intended  is  that  it  shall 
apparently  be  process  lawfully  issued  and 
Bucli  as  the  otlicer  might  lawfully  serve. 
More  precisely,  that  process  may  be  said  to 
be  fair  on  Ita  face  which  proceeds  from  a 
court,  magistrate,  or  body  having  authority 
of  law  to  issue  process  of  that  nature,  and 
which  is  legal  in  form,  and  on  its  face  con- 
tains nothing  to  notify  or  fairly  apprise 
the  officer  that  it  is  issued  without  au- 
thority. When  such  appears  to  be  the  proc- 
ess, the  officer  is  protected  in  making  serv- 
ice, and  he  is  not  concerned  with  any 
illegalitiea  that  may  exist  hack  of  It." 

In  the  cases  cited  the  attack  on  the  pro- 
ceedings was  a  direct  one,  and  not  made  in 
a  collateral  proceeding,  and  it  is  true  that 
iu  such  a  direct  attack  a  warrant  might  be 
held  invalid  and  still  be  sulTicient  protection 
to  the  officer  and  parties  for  any  arrest 
made  thereunder.  Wheatou  v.  Whittemore, 
49  Mich.  34B,  13  X.  W.  70B.  To  protect  the 
oflieer  it  must  appear,  as  stated  in  Cooley 
on  Torts,  supra,  that  the  process  proceeds 
from  a  court  having  authority  of  law  to  is- 
sue process  of  that  nature;  that  it  is  legal 
in  form,  and  on  its  face  contains  nothing  tii 
notify  or  fairly  apprise  the  officer  that  it  ia 
issued  without  authority.  In  the  instant 
case  a  proper  rule  of  pleading  had  been 
violated,  as  the  complaint  and  warrant  were 
not  speciSc  enough   tq  give  the  respondent. 
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proper  notice,  and  on  motion  to  quash  in  a  I 
Aiivrt  attacit  the  complaint  would  necea- 
Barily  have  been  held  insufficient  as  a  plead- 
ing. The  proceeding  was  not  one  triable  by  ' 
tlie  justice,  and  tlie  respondent  was  entitled 

proofs  would  have  disclosed  the  name  of  tlic 
party  to  whom  it  was  claimed  the  liquor 
was  furnished  or  sold.  The  respondent 
could  not  piead  guilty  until  an  information 
had  been  filed  against  him  in  the  circuit 
court,  and  in  such  information  the  name  of 
the  person  to  whom  the  liquor  was  sold 
migbt  gave  been  stated,  as  the  information 
is  baaed  on  the  preliminary  proceedings,  and 
the  technical  defect  in  the  complaint  thus 
remedied.  People  v.  Pichctte.  Ill  Mich. 
481,  69  N.  \\.  739;  People  v.  Stockwell,  135 
Mich.  341,  97  K.  W.  765. 

There  is  no  question  ttiat  the  process  in 
the  instant  case  issued  from  a  court  having 
authority  of  law  to  issue  such  process,  and 
that  the  process  was  legal  in  form,  and  we 
are  of  the  opinion  that  the  failure  to  allege 
to  whom  the  liquor  was  furnished  or  sold  is 
not  such  a  defect  as  to  notify  or  fairly  ap- 
prise the  officer  that  it  was  Issued  without 
authority.  Aa  was  said  by  Justice  Marston 
in  Wheaton  v.  Whittemorc,  supra,  40  Mich. 
at  pages  350,  351:  "An  officer  to  whom  a 
criminal  warrant  is  delivered  by  a  magis- 
trate may  he  indicted  for  refusing  to  serve 
or  return  the  same.  1  Bishop,  Crim.  Law, 
§  360.  If  no  cause  or  an  insuflicient  cause 
appear  therein,  and  the  person  accused  re- 
sists and  kills  the  oflicer.  then,  according  to 
the  extent  of  the  authority  of  the  officer,  his 
death  may  be  murder,  manslaughter,  or 
perhaps  justiflahle  homicide.  Hoye  v.  Bush, 
1  Mann,  ft  G.  775,  2  Scott,  N.  E.  86,  1 
Drink.  15,  10  L.  J.  Mag.  Cas,  X.  S.  188, 
cited  in  Drennan  v.  People,  30  Mich,  183. 
The  officer  is  not  bound  to  look  behind  a 
regular  warrant  coming  from  a  proper 
jurisdiction.  In  manj'  cases  it  must  be  ex- 
ceedingly difficult  for  the  officer  or  his  ad- 
visers to  determine  whether  a  warrant  is  or 
is  not  defective  upon  its  face,  and  in  view 
of  the  peculiar  position  in  which  the  officer 
is  placed,  in  all  such  cases,  he  cannot  be 
held  liable  in  a  civil  action  for  damages  for 
making  the  arrest." 

See  also  Gardner  v.  Couch,  137  Mich. 
358,  109  Am.  St.  Rep.  884,  100  N.  W,  673, 
101  N.  W.  802;  Leger  v.  Warren,  61  L.R.A. 
1B3,  and  note.  G2  Ohio  St.  500,  78  Am.  St. 
Rep.  738,  67  N.  E.  508;  Lawton  v.  Harkins, 
42  L,R.A.|N.S.|  69,  and  note  (34  Okla. 
645,  128  Pac.  727). 

The  complaint  shows  upon  its  face  that  it 
was  made  on  the  information  and  belief  of 
the  complaining  witness,  the  defendant 
herein.  It  appears  affirmatively  from  his 
testimony  that  no  other  witnesses 
L.R.A.1B15B. 


sworn  before  the  warrant  was  issued.  The 
failure  to  support  the  complaint  by  the  ex- 
amination of  other  witnesses  was  fatal  to 
tlie  jurisdiction  of  the  justice  to  issue  the 
■ant.  In  People  v.  Heffron,  53  Mich. 
527,  529,  530,  19  N.  W.  170,  171,  where  the 
complaint  was  made  on  information  and  be- 
lief, the  following  is  stated;  "This  affi- 
davit, within  the  repeated  rulings  of  this 
court,  as  well  as  the  most  elementary 
principles  of  criminal  law,  is  entirely  in- 
sufficient to  confer  any  jurisdiction  upon  the 
justice  to  issue  a  warrant  for  the  arrest  of 
the  respondent.  Bishop,  Crim.  Proc 
SS  716-719;  Com.  ex  rel.  Parker  v.  Certain 
Lottery  Tickets,  6  Gush.  309;  Brown  v. 
Kelley,  20  Mich.  27 ;  People  ev  rel.  Haekett 
V.  Wayne  Circuit  Judge,  38  Mich.  334; 
Swart  V.  Kimball,  43  Mich.  451,  5  K.  W. 
835.  The  complaint  must  set  up  the  facts 
constituting  the  offense  on  the  knowledge  of 
the  person  making  the  complaint,  and  if  he 
does  not  know  them,  other  witnesses  must 
be  examined  who  do  know  them;  and  no 
person  can  be  arrested  on  tlie  mere  belief  of 
the  person  making  the  complaint.  The 
liberty  of  the  eitir.en  is  not  held  upon  Bo 
slender  a  tenure  as  that.  Badger  v.  Reade, 
39  Mich.  774;  People  e^  dem.  Van  Valken- 
biirgh  V.  The  Recorder,  6  Hill,  429;  Proctor 
V.  Prout,  17  Mieh.  473." 

U  hen  the  warrant  recites  that  an  exami- 
nation has  been  had  of  witnesses,  the  court 
wilt  presume  that  sufficient  appeared  to 
justify  the  issuance  of  a  warrant  and  con- 
fer jurisdiction,  even  if  the  testimony  has 
not  been  reduced  to  writing.  People  t. 
Bechtet,  80  Mich.  623,  45  X.  W.  582;  Cor- 
now  V.  Kessler,  110  Mich.  10,  67  -V.  W.  082. 
In  the  instant  case  no  examination  is 
claimed  by  the  justice,  no  recital  of  it  is 
made  in  tile  warrant,  and  the  contrary  ap- 
pears affirmatively  from  the  evidence  of  the 
defendant,  who  made  the  complaint  that  no 
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rant  waa  issued.  The  warrant  issued  was 
nevertheless  fair  on  its  face,  and  this  pro- 
ceeding against  the  process  server  is  an 
action  of  false  imprisonment  alone.  In  such 
an  action  this  court  has  not  required  the 
officer  to  look  behind  the  process.  In  serv- 
ing the  process  he  has  a  right  to  rely  on  the 
warrant,  and  is  not  compelled  to  examine 
the  complaint  or  other  preliminary  proceed- 
ings.    Wlicaton  V.  Boecher,  supra. 

We  are  of  opinion  that  the  trial  judge 
properly  refused  to  submit  to  the  jury  the 
question  aa  to  whether  or  not  the  defend- 
ant had  the  warrant  at  the  time  the  arrest 
Has  made.  The  prosecuting  attorney,  who 
prepared  the  complaint  and  warrant  prior 
to  tiie  arrest  of  the  plaiiitifT',  testi8cd  that 
he  saw  the  paper,  meaning  the  warrant,  in 
the  hands  of  the  sherifT  at  the  time  the  ar- 
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rest  was  m»de.  The  defendant  testified 
positivelj  thkt  he  had  tbe  warrant  at  the 
time.  Against  thia  there  was  no  positive 
or  direct  testimony,  and  the  plaintiff  on 
croBB -examination  stated: 

Q.  Can  you  now  positively  swear  under 
oath  that  he  did  not  liave  ■  paper  in  his 
lunda  at  the  time  he  arrested  you! 

A.  No;  I  could  not  positively  swear  that 
he  did  not. 

Q.  So  ttiat,  as  a  matter  ol  truth,  you  are 
ttot  certain  now  as  to  whether  he  had  a 
warrant  in  his  hand  or  notT 

A.  No;  he  might  have  had.  I  did  not 
take  the  time  to  look  at  his  hands. 

There  was  no  evidence  of  aueh  a  nature 
as   to  justify   submitting   this   question   to 

Judgment  is  affirmed. 
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Hpadnotes  by  TSIN chard,  J. 


its  additions  and  foundation  walla,  while  oc- 
cupied as  a  dwellings,  Nos.  09  and  71  ilast 
Twelfth  street,  Paterson,  New  Jersey,  and 
being  $1,000  on  each  building,"  is  in  its 
legal  effect  a  specific  policy  of  $1,000  on 
No.  es  East  Twelfth  street  and  $1,000  on 
No.  71  East  Twelfth  street,  and  is  not  a 
blanket  policy  oo  both  Nos.  69  and  71. 
Same  —  blanket. 

2,  A  policy  of  insurance  for  "$2,000  upon 
the  three-story  frame  building,  and  its  ad- 
ditions adjoining  and  coninunieatiDg,  in- 
eluding  gas  and  water  pipes,  heating  ap- 
paratus and  all  permanent  fixtures,  while 
occupied  as  a  dwelling  house  and  situated 
Nos.  89  and  71  East  Twelfth  street,  PaUr- 
son.  New  Jersey,"  is  not  a  specific  policy  on 
No.  69  and  No.  71,  but  is  a  blanket  policy 
on  both,  and  covers  to  its  full  amount  of 
$2,000  both  Nob.  09  and  71. 

Sanie  —  loss  —  distribution. 

3.  In  distributing  the  loss  upon  two  parts 
of  a  building  under  one  roof,  and  each  part 
capable  of  being  described  and  inaured  by 
street  numbers,  between  an  insurance  policy 
covering  both  parts  for  a  gross  sum  and  a 
policy  specifically  liable  on  each  part,  both 
of  which  policies  grant  permission  to  "ef- 
fect other  insurance,"  and  provide  that 
the  liability  shall  not  be  greater  'than  the 
amount  hereby  insured  shall  bear  to  the 
whole  insurance,"  the  blanket  policy  should 
be  regarded  as  insuring  each  part  to  the 
entire  amount  unappropriated  when  it  is 
reached,  making  the  adjustment  part  by 
part  in  the  order  of  the  greater  loss,  if  that 
will  work  substantial  equity  and  justice  tu 
all  concerned,  and  deducting  tbe  sum  ap- 
propriated to  the  part  as  it  is  adjusted  and 
passed. 

(June  20,  1912.) 


Xote.  —  Adjustment  betire«n  Maitket 
and  mpeclfic  fire  inmirance  pollcfea. 
The  question  considered  in  this  note,  aa 
stated  by  tbe  court  in  Gbolliuund  v.  Gek- 
MAMA  F.  Ins.  Co.,  has  sometimcB  been  con- 
sidered one  of  the  most  troublesome  in  tlie 
law  of  insurance.  The  authorities,  as  might 
be  anticipated,  are  not  in  harmony.  Some 
courts  have  held  that  blanket  and  specific 
policies  do  not  constitute  double  insurance, 
and  that  they  therefore  do  not  prorate.  The 
rules  adopted  by  courts  holding  that  such 
policies  do  prorate  may  properly  be  divided 
into  the  Vermont,  the  Connecticut,  and  the 
Kentucky  rules,  each  of  which  wiil  be  con- 
sidered under  a  separate  subdivision. 

Canes  considering  whether  any  apportion- 
ment may  be  bad  between  blanket  and 
specific  policies — whether  such  policies 
constitute  double  insurance,  or  a  part  of 
the  insuranee  for  purposes  of  apportion- 


A  rule  laid  down  in  an  early  New  York 
case  to  the  effect  that  blanket  and  specific 
policies  do  not  constitute  double  insurance, 
and  therefore  do  not  prorate,  has  become 
strongly  engrafted  in  Pennsylvania,  and  is 
L.R.A.1B15B. 


still  adhered  to  by  the  courts  of  that  state. 
In  the  New  York  case  referred  to,  How- 
ard Ins,  Co.  V.  Seribner,  6  Hill,  298,  where 
one  policy  insured  fixtures  for  a  specified 
amount  and  stock  for  another  amount,  uid 
a  subsequent  policy  insured  a  given  amount 
on  the  iixtures  and  stock  as  one  parcel,  and 
a  loss  occurred  on  both  the  stock  and  fix- 
tures, it  was  held  that  the  last  policy  waa 
not  "other  insurance"  within  the  meaning 
of  a  clause  in  the  first  policy,  providing  that 
"in  case  of  any  other  insurance  upon  the 
property  hereby  insured"  the  insurer  should 
be  liable  only  for  a  proportionate  amount 
of  tbe  loss,  the  court  holding  that  in  order 
to  warrant  contribution  in  such  case  there 
must  be  two  other  separate  policies,  or  one 
insuring  separate  sums  on  the  fixtures  and 

This  case  waa  overruled  in  New  York  bv 
Ogden  V.  Kast  River  Ins.  Co.  50  N.  Y.  3B8, 
10   Am.   Rep.   402,   which   is  set  out  under 

subdivision  on  "Adjustment  where  loss  ex- 

The  decision  in  Howard  Ins.  Co.  v.  Serib- 
ner, supra,  was  followed  in  Pennsylvania, 
however,  in  Sloat  v.  Royal  Ins.  Co.  49  Pa. 
14,  88  Am.  Dec.  477,  where  one  policy  cov- 
ered  a   building   and   another   the  building 
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I?  RROR  to  the  Supreme  Court  t*  review 
JL  k  judgment  in  plaintiff's  favor  in  an 
action  brought  to  recover  an  amount  al- 
leged to  be  due  under  a  Are  inaurance  poli- 
cy.   Reversed. 

The  facta  are  stated   in   the  opini<»i. 

Mr.  John  R.  Hardin,  for  plaintilf  in  er- 

The  inaured  caoDot  apply  the  Vermont 
rule  under  the  evldunre. 

Angelrodt  v.  Delaware  Mut.  Ins.  Co.  31 
Mo.  51).t:  (.romie  v.  Kentucky  ft  L.  Mut. 
IiiB.  Co.  15  B.  Mon.  432;  Page  v.  Sun  Ine. 
Office,  33  L.K.A.  249,  20  C.  C.  A.  397,  36 
L".  S.  App.  872,  74  Fed.  203,  affirming  64 
Fed.  194. 

The  Connecticut,  or  "gradual  reduction," 
rule,  applies  to  this  case. 


Schmaelzle  v.  London  &  L.  F,  Ina.  Co- 
76  Conn.  397,  60  L.R.A.  636,  96  Am.  St. 
Rep.  233,  63  Atl.  863. 

Mr.   Edward  A.   Day,   for  defendant  in 

Both  poticieB  were  *'compound,"  or  "blank- 
et," policies,  and  were,  therefore,  concur- 
rent, and,  being  in  equal  amounts,  should 
share  the   loss  equally. 

Stone  V.  United  States  Casualty  Co.  34 
N.  J.  L.  371. 

Treating  the  policy  in  suit  as  "specific" 
the  judgment  of  the  court  below 


New  Jersey  Rubber  Co.  v.  Commercial 
Union  Aasur.'  Co.  64  N.  J.  L.  580,  46  Ati. 
777;  Page  v.  Sun  Ins.  Office,  33  L.R.A.  249, 
20  C.  C.  A.  307,  38  U.  S.  App.  072,  74  Fed. 


together  with  the  machinery,  tools,  etc.,  con- 
tained therein,  it  being  held  that  there  was 
no  double  insurance,  and  that  the  Qrst  io- 
surer  was  liable  to  the  full  amount  of  his 
policy,  and  not  entitled  to  prorate  with  the 
second  insurer. 

The  court  in  Clarke  v.  Western  Assiir.  Co. 
146  Pa.  661,  15  L.R.A.  127,  28  Am.  St.  Rep. 
821,  23  Atl.  248.  refused  to  overrule  the 
Sloat  Case  because  Howard  Ins.  Co.  v.  Scrib- 
ner,  the  New  York  case  followed  in 
Sloat  Case,  had  been  overruled  by  Ogdi 
East  River  Ins.  Co.  supra,  remarking  that 
the  rule  established  by  the  Sloat  Case  was 
a  safe  one  and  easily  understood,  and  where 
one  policy  injured  fixtures  and  other  prop- 
erty in  a  building,  and  another  Insured  the 
fixtures  only,  and  provided  that  the  in- 
surer should  not  be  liable  for  a  greater 
proportion  of  any  loss  on  the  described  prop- 
erty than  the  amount  thereby  insured  bor<; 
the  whole  insursnee,  whether  valued  or  not, 
covering  such  property,  the  doctrine  of 
double  insurance  should  not  be  applied,  and 
that  the  policies  did  not  prorate. 

And  in  Meigs  v.  Insurance  Co.  of  N.  A. 
206  Pa.  37S,  64  Atl.  1063,  the  court  quoted 
with  approval  the  remarks  of  the  court  in 
the  preceding  case  relative  to  following  the 
rule  established  in  the  Sloat  (Tase,  and  where 
some  policies  covered  a  building  and  addi- 
tions and  others  covered  only  the  additions, 
and  both  provided  that  the  insurer  should 
not  be  liable  for  a  jn'^atcr  proportion  of  any 
lose  than  the  amount  insured  bore  to  the 
whole  insurance,  in  an  action  on  the  Utter 
policies,  it  was  held  that  there  was  no 
double  insurance,  and  that  the  first  policies 
did  not  prorate  with  the  second.  The  loss 
in  this  case  was  only  partial,  but  the  court, 
in  referring  to  the  contention  that  in  such 
a  case  the  first  policies   (spoken  of  as  class 

A)  and  the  second  ones  (designated  as  class 

B]  should  prorate,  said:  "It  is  contended 
bv  the  defendant  company  that  the  pro  rata 
clause  requires  the  two  classes  of  policies 
in  case  of  a  partial  toss  to  contribute  rata- 
bly to  the  loss  on  the  east  wing  and  its  con- 
tents. Clearly  the  application  of  that  doc- 
trine would  not  give  full  effect  to  both , 
classes  of  policies  and  protection  to  the  in- 1 
L,R.A.]gl5B. 


Kured  to  the  amount  of  the  policies.  It  munC 
be  conceded  that  that  rule  has  no  applica- 
tion where  there  is  a  total  loss  of  the  whole 
property,  and,  as  we  have  seen,  it  has  been 
eo  decided  by  the  court.  It  therefore  might 
l)e  sufficient  to  say  that  the  rule  cannot 
have  a  dual  application;  that  it  must  be  ap- 
plied alike  in  case  of  a  total  and  a  partial 
joss.  In  a  case  of  partial  loss  it  is  ap- 
parent that  it  would  deny  to  the  insured 
I  the  full  value  of  his  policy.  If  a  pro 
\  rata  I'ontribution  is  to  be  enforced  here 
against  class  A  policies  on  the  loss  to  the 
east  ii'ing  and  its  contents,  then  the  full 
amount  of  those  policies  will  not  hereafter 


ailable 


f  of  I 
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to  the  loss  on  the  cast  wing  and  its  con- 
tents, the  protection  of  those  policies  is 
withdrawn  from  the  main  building.  This 
interpretation  of  the  contracts,  evidenced  by 
the  two  classes  of  policies,  not  only  does 
manifest  injustice  to  the  plaintiff  as  re- 
gards his  indemnity  on  the  A  policies,  but 
also  effects  a  result  thnt  deprives  him  of  the 
full  value  of  his  B  policies.  These  policies 
contract  to  pay  him  $60,000  in  case  of  a 
total  loss  of  the  east  wing  of  the  building. 
If,  however,  the  A  policies,  »136,000,  on  the 
main  building,  prorate  with  the  B  policies, 
the  latter  will  contribute  about  one  third 
of  their  value  to  the  loss  on  the  east  wing. 
The  residue  of  the  B  policies,  which  insure 
no  other  part  of  the  plaintiff's  buildings,  is 
retained  by  the  companies,  and  the  plaintiff 
loses  it,  Such  a  construction  of  the  policies 
is  not  a  reasonable  one,  is  against  the  obvi- 
ous intention  of  the  parties,  and  should  not 
be  applied." 

The  liabilitv  involved  in  Meigs  v.  I-ondon 
Assur.  Co.  126  Fed.  781,  affirmed  in  68  C. 
C.  A.  248,  134  Fed.  1021,  arose  out  of  the 
same  facts  as  were  involved  in  Meigs  v.  In- 
surance Co.  of  N,  A,  supra;  but  the  Federal 
court  refused  to  follow  the  Pennsylvania 
rule,  and  where  there  were  policies  covering 
a  building  and  its  additions,  and  others  cov- 
ering only  the  additions,  and  both  classes 
provided  that  the  insurer  should  not  be  lia- 
ble for  a  greater  proportion  of  any  loss  than 
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203;  BichM■d^  Ina.  3d  ed.  g  31S;  MeigB  v. 
InHunace  Co.  of  N.  A.  205  Pa.  378,  54  Att. 
1053;  First  Unitari&D  Congregation  v. 
Weetern   Amo.   Co.   26   U.   C.   Q,   B.   175. 

The  "gradual  reduction,"  or  Connecticut, 
rule,    should   not   be   followed. 

SchmAelzle  v.  London  A  L.  &  F.  ]n».  Co. 
75  Conn.  397,  60  LJ{.A.  5JU.  9ti  Am.  .St. 
Rep.   233,   63   At).   863. 

The  "reading,  or  Vennont,  rule,"  should 
be  ipplied. 

Chandler  v.  InBurance  Co.  of  N.  A.  70 
Vt.  562,  41  Att.  502;  Blake  v.  Exchange 
Hut.  Ids.  Co.  12  Graj,  ZtS5:  Ogden  v. 
East  River  Jos.  Co.  50  N.  Y.  388,  10  Am. 
Rep.  492. 

UeBBTs.  Hunziker,  Randall,  tt  Can- 
ningham  alao  for  defendant  in  error. 


Tronchard,  J^  delivered  the  opinion  of 
the  court; 

August  Orollimund  sued  to  recover  the 
amount  claimed  as  indetanity  under  a  eon- 
tract  of  insurance  issued  to  him  December 
2,  1907,  bf  the  Germania  Fire  Insurance 
Company.  The  insurance  was  against  loss 
or  damage  by  firt'  for  the  ttrm  of  three 
years  from  the  date  of  the  policy,  in  the 
amount  of  $2,000,  "on  two  three-story  frame 
building,  tin  roof,  and  ItB  additions  and 
foundation  walls,  while  occupied  as  a  dwel- 
lings Nos.  69  and  71  Eaet  Twelfth  street, 
Paterson,  New  Jersey,  and  being  $1,000  on 
each  building."  The  policy  was  on  the 
standard  form,  and  contained  the  following 
provision :  "This  company  shal!  not  be 
liable  under  this  policy  for  a  greater  pro- 


the  I 

that  the  total  loss  was  lesB  than  the  amount 

of   the   insurance,   that   the 

double,  and  that  the  insurers  were  liable  pro 


And  a  like  result  was  reached  in  Home 
Ins.  Co.  V.  Baltimore  Warehouse  Co.  93  U.  S. 
527,  23  L.  cd.  668.  where  a  warehouse  com- 
pany insured  their  own  merchandise  and 
that  held  by  then  in  trust,  or  in  which 
they  had  any  interest,  and  some  of  the  own- 
ers of  property  in  the  possession  of  the  ware- 
house company  secured  epeciltc  policies,  it 
being  held  that  there  was  double  insurance, 
and  that  the  insurers  were  liable  pro  rata, 
each  contributing  proportionate! v.  XnA  to 
the  same  effect  is  Hough  v.  Piwpte's  F.  Ina. 
Co.  36  Md.  3BS. 

In  Lesure  Lumber  Co.  v.  Mutual  F.  Ins. 
Co.  101  Iowa.  514,  70  N.  W.  TBI,  a  provi- 
sion in  a  blanket  policy  covering  three  lum- 
ber yards,  that  the  insurer  should  not  be 
liable  "for  a  greater  proportion  of  any  loae 
on  the  described  property  .  ,  .  than  the 
amount  hereby  insured  shall  bear  to 
the  whole  insurance  .  .  .  covering  such 
property,"  was  held  not  to  limit  the  in- 
surer's liability  to  the  proportion  which  its 
fiolicy  bore  to  all  of  the  insurance  on  the 
umber  yards,  including  a  specific  policy  on 
one  of  the  yards,  as  to  which  no  loss  oc- 
curred; and  it  was  held  that  the  latter 
policy  was  to  be  disregarded  in  determining 
the  amount  of  liability  under  the  blanket 


— rule  where  policies  exclude  liability  on 
property  covered  by  specific  policies,  ex- 
cept as  to  excesa. 

In  Fairchild  v.  Liverpool  A  L.  P.  1  L. 
Ins.  Co.  51  N.  Y.  66,  a  floating  policy  upon 
mcrrbandiBe  provided  that  if  the  merchan- 
dise should,  at  the  time  of  loss,  be  insured 


cepting  only  as  far  as  relates  to  any  eieest 
of  value  beyond  the  amount  of  such  speeiflc 
insurance  or  insurances,  which  said  excess 
I..R.A.]ni5B. 


is  declared  to  be  under  the  protection  of 
this  policy;"  and  where  there  were  specific 
policies  on  the  property  far  exceeding  its 
value  when  a  loss  occurred,  it  was  held  that 
the  loss  did  not  reach  the  interest  insured 
by  the  floating  policy,  and  that  that  policy 
was  not  liable  to  contribute  any  proportion 
of  the  loss. 

In  Klot2  Tailoring  Co.  v.  Eastern  F.  Ins. 
Co.  116  App.  Div.  723,  102  N.  Y.  Supp. 
B2,  where  a  policy  insuring  property  for 
a  certain  sum  provided  that  the  insurer 
should  not  be  liable  for  a  greater  propor- 
tion of  any  loss  than  the  amount  thereby 
insured  should  bear  to  the  whole  insurance, 
it  was  held  that  a  Boating  policy,  covering 
the  property,  and  providing  that  it  did 
not  cover  in  whole  or  in  part  any  property 
on  which  there'  was  specific  insuTance,  ex- 
cept on  the  excess  of  tatue  over  and  above 
such  specific  insurance,  when  such  specific 
insurance  was  exhausted,  should  not  be  in- 
cluded in  determining  the  "whole  insur- 
ance," and  that  the  first  insurer  was  liable 
for  the  full  amount  insured,  the  loss  having 
exceeded  that  sum. 

In  Cutting  v.  Atlas  Mut.  Ins.  Co.  190 
Mass.  380,  86  N.  E.  174,  where  a  policy  cov- 
ering iron  tanks  of  the  insured,  and  their 
contents  of  pctroleuiD  while  in  the  state 
of  Pennsylvania,  provided  that  the  insurance 
should  not  attach  until  all  specific  insurance 
was  exhausted,  and  there  were  other  poli- 
cies on  the  insured's  property  situated  in 
a  specified  place  in  Pennsylvania,  it  was 
held  unnecessary  to  decide  whether  these 
last  policies  were  specific,  it  being  held 
that  if  they  were,  since  it  appear^  that 
the  insurers  issuing  them  had  paid  their 
liability  for  a  loss  on  a  part  of  the 
property,  the  insurance  was  "exhausted" 
within  the  meaning  of  the  first  policy,  and 
that  the  insurer  issuing  that  policy  was 
liable,  although  the  second  insurers  were 
still  liable  in  case  of  toss  to  other  proper^ 
covered  by  their  policies,  the  court  holding 
that  specific  insurance  is  exhausted  not  only 
when  the  oitire  amount  insured  is  required 
to  meet  a  loss,  but  also  when  all  that  ia 
collectible  in  respect  tn  any  given  loss  has 
been  paid. 


.v)0< 
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portion  of  any  low  on  the  described  prop- 
erty, or  loat  by  the  expense  of  remoikl  from 
premises,  endangered  by  fire,  tban  the 
amount  hereby  insured  Bhall  bear  to  the 
whole  insurance,  whether  valid  or  not,  or 
by  solvent  or  insolvent  insurers,  covering 
such  property,  snd  the  extent  of  tlic  appli- 
cation of  the  insurance  under  thia  policy  or 
of  the  contribution  to  be  made  by  this  com- 
pany in  caue  of  loss  may  he  provided  far 
by  agreement  or  condition  written  hereon 
or  attached   or   appended  hereto.'' 

To  the  policy  in  question,  pursuant  to  the 
terms  of  the  standard  clause  just  quoted, 
there  was  attached  a  rider,  granting  privi- 
lege "to  effect  other  insurance,"  and  con- 
taining, with  reference  to  such  other 
insurance,  the  following  paragraph:     "Fro- 

Adjustment  where  loss  exceeds  insurance. 

In  Niagara  F.  Ins.  Co.  v.  D.  Heenan  k 
Co.  81  111.  App.  678,  affirmed  in  181  111.  675, 
5i  N.  £.  1052,  the  court  said  that  they  were 
of  opinion  that  where  there  are  general 
policies  upon  an  entire  building,  and  special 
policies  upon  parts  of  it,  there  can  be  no 
theory  of  contribution  or  apportionment 
among  the  several  policies  which  will  re- 
lieve the  general  policies  from  liability  to 
their  full  amount  until  the  insured  has  re- 
ceived complete  indemnity  for  his  loss;  and 
that  if  the  toss  upon  the  building  is  greater 
than  the  sum  of  all  the  policies,  general 
and  special,  thereon,  the  general  policiea 
must  he  paid  in  full.  And  see  Angelrodt  v. 
Delaware  Mut.  Ins.  Co.,  cited  under — "Ver- 
mont rule,"  intra. 

In  Ogdcn  v.  East  River  Ins.  Co.  SO  N. 
Y.  388,  10  Am.  Rep.  4S2  (overruling  How- 
wd  Ins.  Co.  v.  Scribner,  5  Hill,  29S,  holding 
that  blanket  and  specific  policies  did  not 
constitute  double  insurance),  where  one 
policy  covered  speciSc  property  and  others 
covered  the  same  and  also  additional  prop- 
erty, and  all  of  the  property  insured  was 
burned,  and  the  loss  exceeded  the  amount 
of  the  insurance,  it  was  held  that  the  sum 
insured  by  the  more  comprehensive  policy 
should  not  be  considered  as  so  much  ad- 
ditional insursnee  upon  the  parcel  separate- 
ly insured,  but  that  the  amount  insured  by 
such  policy  should  be  distributed  among  the 
several  items  in  the  proportion  which  the 
sum  insured  by  that  policy  bore  to  the  total 
value  of  all  the  items,  and  that  where  the 
portion  allotted  to  the  parcel  specifically  in- 
sured, together  with  the  amount  of  the  spe- 
cific insurance,  was  less  than  the  loss  on 
that  parcel,  there  was  no  occasion  for  any 


vided,  however,  that  if  there  shall  be  any 
other  insurance  <»■  said  building,  this  com- 
pany shall  be  liable  only  for  such  propor- 
tion of  any  loss  as  the  amount  issued  here- 
by shall  bear  to  the  whole  insurance  on  the 
property  herein  insured,  whether  such  in- 
surance applies  in  the  same  majiner  or  not." 

'Die  property  insured  was  damaged  by  fire 
March  23,  1909,  the  total  damage  being  tl,- 
780.93,  being  distributed  between  the  two 
parts  in  the  proportion  of  $1,477.73  to  No. 
ea  and  S283.20  to  No.  71. 

The  trial,  at  the  Passaic  circuit,  before 
the  judge  sitting  without  a  jury,  resulted 
in  a  judgment  for  the  plnintitf  against  the 
company  for  $880.47,  ivith  interest,  being 
one  half  of  the  total  loss,  and  the  company 
sued  out  this  writ  of  error.    The  defendant. 


in  Sloat  v.  Boval  {set 
dealing  with  the  ques' 


apportionment. 

The  rule  laid  di 
out  under  subdivi 

tion  whether  specific  and  blanlcet  poll 
constitute  double  insurance,  supra)  was  fol- 
lowed in  Royal  Ins.  Co.  v.  Roedel,  78  Pa. 
19,  21  Am.  Rep.  1,  where  the  loss  exceeded 
the  entire  insurance  by  all  the  policies,  some 
general,  covering  goods  on  all  floors  of  a 
building,  and  one  special,  covering  goods  on 
I.,.R.A.191SB. 


one  fioor  only,  it  being  held  that  the  latter 
policy  was  payable  in  full,  and  not  entitled 
to  prorate  with  the  others.  The  court  said: 
"A  rule  of  average  which  would  exempt  the 
general  policies  from  a  portion  of  their 
peculiar  loss  below,  in  order  to  carry  it  to 
the  relief  of  the  special  policy  above,  and 
thus  to  exonerate  each  from  a  portion  of  a 
total  loss  of  different  subjects,  would  di- 
rectly contradict  the  very  spirit  and  intent 
of  the  contract  of  insurance;  the  subjects 
being  different,  and  the  loss  upon  each  being 
greater  than  the  insurance  on  each  specially 
applicable  to  it,  it  is  evident  that  the  aver- 
age would  effectuate  no  equity  it  was  in- 
tended to  cover."  And  a  like  result  was 
reached  in  Lebanon  Mut.  F.  Ins.  Co.  v. 
Kepler,  106  Pa.  2S. 

In  American  Cent.  Ins.  Co.  v.  Heath,  26 
Tex.  Civ,  App.  445,  69  S.  W.  235,  where  one 
policy  permitting  concurrent  insurajiee  cov- 
ered the  whole  of  a  stock  of  goods,  and  an- 
other policy  covered  only  a  part,  and  the 
loss  exceeded  tiie  whole  insurance,  it  was 
held  that  the  amount  collected  on  the  speciHc 

Colicy  should  he  deducted  from  the  total 
IBS,  and  the  liability  of  the  blanket  insurer 
should  be  based  on  the  remainder. 

In  Erb  v.  Fidelity  Ins.  Co.  99  Iowa,  727. 
60  N.  W.  261,  where  a  provision  in  a  policy 
that  the  insurer  should  not  be  liable  for  a 
greater  proportion  of  any  loss  on  the  prop- 
erty insured  than  the  amount  it  insured 
bore  to  the  whole  insurance,  the  insurer 
was  nevertheless  held  liable  for  the  full 
amount  of  the  policy  upon  its  appearing 
that  the  total  value  of  the  property  covered 
by  the  policy  and  destroyed  was  in  excess  of 
the  total  insurance  thereon,  although  it  ap- 
peared Ihat  a  small  part  of  the  property 
was,  with  other  property,  covered  by  other 
policies  which  exceeded  the  amount  of  the 

In  Baltimore  F.  Ins.  Co.  r.  Loney,  20  Md. 
20,  where  the  policy  sued  on  covered  the  in- 
sured's own  goods,  and  provided  that,  in 
ease  of  loss,  the  insured  should  not  be  en< 
titled  to  recover  any  greater  portion  of  the 
loss  or  damage  sustained  than  the  amount 
thereby  insured  should  bear  to  th«  whole 
amount  of  the  several  insuiancei,  and  thera 


Cnoovjle 
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■t  the  trial,  conceded  that  it  was  liable  (or 
•633.13,  BDd  requested  tbe  court  to  And 
tbat  amount  to  be  its  total  liability.  The 
assignmentB  of  error  center  on  the  efTect  of 
other  insuraoce  on  the  same  property  upon 
the  extent  of  the  liability  of  the  defendant 
upon  the  policy  in  suit. 

The  deaciiption  of  the  property  as  COU' 
tained  in  this  policy,  when  literally  copied, 
reaii  rather  strangely,  but  so  reads  because 
it  is  partly  written  on  a  printed  blank,  and, 
as  often  happens  in  filling  banks,  Bin^iara 
and  plurals  are  slightly  mijied,  but  without 
detriment  to  the  evident  meaning.  It  is  in 
legal  effect  a  specifle  policy  of  51,000  on 
No.  69  East  Twelfth  street  and  «1,000  on 
No.  71  East  Twelfth  street,  and  is  not  a 
blanket    policy    on    both    Nos.    60    anil    Tl, 


It  was  BO  declared  on.  and  the  court  below 
properly  so  held. 

If  there  were  no  other  insurance  on  the 
property  described  in  this  policy,  the  whole 
amount  of  the  specific  insurance  on  No.  09 
would  be  insufficient  to  meet  the  loas  on 
that  number,  nhile  on  No,  71  the  specific 
insurance  would  exceed  the  loss.  Tlie  in- 
sured would  in  that  case,  therefore,  have 
been  entitled  to  recover  11,000  on  69  «nd 
3283.20  on  71,  or  £1.-283.20  in  all. 

But  on  June  8,  1907,  several  months  prior 
to  the  tailing  out  of  the  defendant's  policy, 
the  insured  secured  from  the  Rochester 
(lerman  Insurance  Company  a  three-year 
policy,  which,  however,  was  not  specific  on 
No.  69  and  No.  71,  but  was  a  blanket  policy, 
and  covered,  to  its   full   amount  of  f2,000, 


were  also  other  policies  which  covered  the 
insured's  goods  and  tboae  held  by  him  on 
commiaaion,  it  was  held,  Upon  it  appearing 
that  the  loss  on  the  goods  held  on  eommis- 
sion  was  suHictent  to  exhaust  all  the  poli- 
cies covering  them,  that  the  latter  policies 
were  not  "insurances"  within  the  meaning 
of  the  covenant  in  the  first  policy  relating 
to  several  insurances,  and  that  the  insurer 
issuing  it  was  not  entitled  to  any  abate- 
ment of  its  liabilitv  by  reason  of  the  hianltet 
policies. 

Cases  considering  modes  of  apportionment. 
The  main  requisite  of  any  rule  of  appor- 
tionment is  tbat  the  asaured  ahall  be  alTorded 
indemnity  to  the  full  e.vtent  of  his  rights 
under  the  policies.  Niagara  F.  Ins.  Co.  v. 
U,  Heenan  k  Co.  81  111.  App.  678,  affirmed 
in  181  III.  575,  54  N.  E.  1052;  Taber  v.  Con- 
tinental Ins.  Co.  213  Slasa.  487,  100  N.  E. 


636,    .Anr 


.    6C4:    Mei 


.   In- 


c  Co.  of  N.  A.  205  Pa.  378.  54  Atl. 


— Vermont  rule. 
By  the  so-called  "Vermont  rule,"  which 
appears  to  have  been  most  often  applied, 
the  blanket  policies  are  turned  into  specific 
policies  for  the  purposes  of  adjustment;  Ihat 
is,  the  blanket  Hmount  is  applied  ■'"  "■" 
difTcrent  items  in  proportii      '     """ 


..__ ^      ,  r  value. 

lo-callcd  "Vermont  rule"  seems  in  real- 
ity to  have  originated  in  Massachusetts,  and 
to  have  been  first  applied  in  Blake  v.  Ex- 
change Jlut.  Ins.  Co.  12  Gray,  265,  where  it 
was  held  that  policies  covering  manufac- 
tured and  unmanufactured  stock  must  sus- 
tain their  proportion  of  the  loss  with  poli- 
cies covering  only  the  un  m  ami  fact  n  red  stock. 
the  court  laying  do«Ti  the  rule  as  follows: 
"The  rule  of  adjustment  will  be  this:  As- 
certain the  stock  covered  by  the  policies  at 
tlie  time  of  the  loss,  manufactured  and  un- 
manufactured. Ascertain  the  amount  of  the 
manufactured  and  of  the  unmanufactured 
separately.  Then  as  the  value  of  the  entire 
stock  is  to  the  sum  insured,  so  would  be  the 
amount  of  the  unmanufactured  t«  the  result 
sought." 
L.II.A.1B15B.  : 


his  case  was  followed  in  Taber  v.  Con- 
^ntal  Ins.  Co.  supra,  where  two  policies 
insuring  a  double  apartment  building  as  a 
"'    '       and    another    policy,    i   - — '- -    ■'- 


each  half,"  provided  that 
the  insured  should  recover  no  greater  pro- 
portion of  the  loss  sustained  than  the  sum 
insured  in  each  policy  bore  to  the  whole 
amount  insured,  both  halves  of  the  house 
being  damaged,  it  being  held  that  the  pro- 
portion of  the  value  of  the  property  de- 
stroyed to  be  paid  by  each  insurer  was  that 
which  the  amount  nf  his  policy  bore  to  the 
amount  of  all  the  insurance  thereon,  and 
that  the  blanket  policies  should  be  applied 
to  the  different  it^s  covered  by  the  policies 
in  proportion  to  the  values  of  the  items. 

The  question  first  arose  in  Vermont  in 
Chandler  v.  Insurance  Co.  of  N.  A.  70  Vt.. 
562,  41  Atl.  502.  where  policies  insured  spe- 
cific sums  on  difTcrent  items,  and  provided 
that  the  Insurer  should  not  be  liable  for  a 
^eater  proportion  of  a  loss  than  the  amount 
thereb.v  insured  should  bear  to  the  whole 
Insurance  covering  such  property,  and  other 
policies  covered  the  same  property  for  a 
lump  sum,  it  bein^  held  that  as,  by  the  terms 
of  the  specific  policies,  they  could  not  be  con- 
verted into  a  blanket  policy,  the  only  way  in 
which  the  loss  could  be  adjusted  was  to  turn 
the  blanket  policies  into  specific  ones;  t.  «.. 
determine  how  much  of  the  full  amount  ol 
a  blanket  policy  should  be  apportioned  to 
each  of  the  different  items  according  to  their 

The  same  principle  was  applied  in  Bloom- 
field  v,  London  Mut.  F.  Ins.  Co.  Rap.  Jud. 
Quebec,  29  C.  R.  143,  where  there  wan  a  gen- 
eral policy  on  a  stock  of  goods,  and  also 
special  policies  covering  parts  of  the  stock, 
and  the  policies  provided  that  the  insurers 
should  be  liable  for  such  ratable  proportion 
of  the  loss  as  the  amount  insured  by  the 
policies  bore  to  the  whole  amount  insured. 
it  being  held  that  in  a  case  of  loss  less  than 
the  total  insurance  the  general  policy  should 
be  distributed  in  proportion  to  the  loss  on 
each  part. 

In  Angelrodt  v.  Delaware  Mut.  Tns.  Co. 
31  Mo.  5H3,  an  action  on  a  specific  policv 
which  provided  that,  in  ease  ol  plurality,  the 
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both  numbera  69  to  71.  The  court  below 
properly  bo  held.  In  the  Rochester  polic]', 
the  insurance  was  "¥2.000  od  the  three- 
ataiy  frame  building,  and  its  additiona  ad- 
joining and  communicating,  including  gae 
and  water  pipes,  heating  appiratue  and  all 
permanent  fixtures,  whilt:  oocupied  as  a 
dwelling  house  and  situated  Nos.  69  and  71 
East  Twelfth  street,  Pat«rson.  New  Jersey." 
This  policy  was  also  on  the  standarii  form, 
and  contained  permission  for  other  insur- 
anoe  without  notice. 

At  this  point  we  pause  to  remark  that 
Grolliinunil,  the  plaintifT  in  this  case,  has 
reoovpred  a  judgment  in  like  a^nount  against 
the  Itocbester  German  Insurance  Company 
on  the  policy  last  referred  to,  and  has  sued 
out  a  writ  of  error  in  that  case,  so  that 
t^e  judgments  entered  against  both  the  Ger- 
mania  and  the  Rochester  are  now  before 
tbia  court,  And  have  been  argued  together. 

The  inanred,  as  we  have  seen,  made  the 
Rochester  contract  first,  and  it  was  blantct 


I  on  what  was  described  aa  ■ 
single  building  ( such  description  being, 
without  doubt,  not  strictly  accurate).  He 
later  took  out  specific  insurance  4MI  tfae 
two  parts  of  tlie  same  building  in  the  spe- 
cific amount  of  $1,000  each,  having  been  per- 
mitted so  to  do  by  the  leave  given  in   the 

<  earlier  policy  to  take  out  further  insurance 
without    notice.      He    lias    thus    created    a 

I  situation  which  leads  to  embarrassment  in 
deteriuining  the  liabilities  of  the  insurance 
companies  under  the  two  eontraots. 

Now,  the  insured's  rights  as  against  the 
defendant  in  this  case  (and  in  the  other 
case  also)  must  be  determined  from  the  con- 
tract made  between  the  insured  and  the 
company,  and  not  by  an  adjustment  of 
equities  between  insurance  companies,  re- 
quiring the  court  to  rewrite  the  contract 
so  sued  upon  and  make  a  new  and  different 
contract,  yueatioiis  of  contribution  ttetween 
coJDSurers  have  caused  much  trouble  to  the 
courts,   a   large   part  of   which  has   arisen 


company  should  be  liable  for  such  ratable 
proportion  of  the  loss  or  damage  to  the 
subject  insured  as  the  amount  insured  by 
the  company  bore  to  the  whole  amount  in- 
sured thereon,  the  lower  court  appears  to 
have  adopted  practically  thf  method  of  ap- 
portionment of  the  Vermont  rule,  except 
that  the  computation  seems  to  have  been 
based  upon  the  amounts  of  the  losses  upon 
the  respective  items,  rather  than  upon  thp 
values  of  those  items.  'I'he  supreme  eoui-t, 
while  reversing  the  judgment  below,  sjlid 
■that  the  plan  adopted  was  undoubtedly  tlii> 
correct  mode  of  adjusting  the  loss,  as  be- 
tween  the  insurers  contributing  to  make  it 
^ood,  and  would  have  been  proper  to  apply 
in  the  case  at  bar  if  thereby  the  loss  sus- 
tained by  the  plaintiffs  were  made  good; 
but  as  in  this  case  the  loss  sustained  on  the 
items  covered  by  both  policies  exceeded  the 
face  of  the  specific  policy  and  the  difference 
lietween  the  face  of  the  blanket  policy  and 
the  loss  on  the  property  not  covered  by  the 
specific  policy,  the  defendant  was  liable  to 
the  plaintiffs  on  the  specific  policy  for  the 
full  amount  thereof,  less,  of  course,  any 
amounts  that  it  had  already  paid  on  ac- 
count of  the  loss. 

And  i<  Maver  v.  American  Ins.  Co.  18 
N.  Y.  S.  H.  63,  2  N.  Y.  Supp.  227.  where 
one  policy  covered  property  in  the  base- 
ment and  on  the  first  floor  of  a  building 
and  others  covered  the  same  property  and 
also  that  on  the  third  floor,  and  it  was  pro- 
vided that  the  insurer  should  not  be  liable 
to  a  greater  proportion  of  any  loss  upon  any 
property  described  than  the  sum  therebv 
insured  bore  to  the  whole  sum  of  the  in- 
surance, it  was  held,  upon  its  appearing  that 
the  loKS  was  less  than  the  amount  of  the 
policies,  that  the  sum  insured  by  the  blanket 
policy  should  be  distributed  among  the  sev- 
eral  parcels   in   the   proportion   which   the 


I  Kentucky  rule. 

By  the  Kentucky  rule,  when  compound 
policies  cover  property  in  addition  to  that 
covered  by  speciflc  policies,  it  ia  held  that 
any  loss  on  property  not  covered  by  the 
BpeciRc  policies  should  be  deducted  from  the 
compound  policies,  and  only  the  remainder 
brought  into  calculation  in  determining  the 
proportional  liability  of  such  policies. 

This  rule  appears  to  hai'e  originated  in 
Cromie  v.  Kentucky  i  L.  Mut.  Ins.  Co.  16 
B.  Aton.  432,  where,  although  it  was  not 
necessary  to  determine  the  proportions  for 
which  the  several  insurers  were  liable,  the 
court  stated  that  they  were  of  the  opinion 
that  where  one  policy  covered  only  a  build- 
ing, and  others  covered  the  building  and 
additions,  the  loss  falling  on  the  latter  in- 
B\ircrs  on  sccount  of  the  additions  should 
be  deducted  from  their  policies  before  their 
aggregate  amount  was  brought  into  the  cal- 
culation by  which  the  proportional  liability 
of  each  was  to  be  ascertained. 

The  Kentucky  rule  slso  appears  to  have 
been  applied  in  adjusting  the  Ioks  in  Meigs 
V.  London  Assur.  Co.  J26  Fed.  7BJ.  There 
was.  however,  no  discussion  of  the  method 
adopted  by  the  court  in  that  case. 

In  Liverpool  A.  L.  A  G.  Ins.  Co.  v.  Delta 
County  Farmers'  Asso.  66  Tex.  Civ.  A  pp. 
588,  121  S,  W.  509,  where  a  policy  covered 
property  in  one  location,  and  provided  that 
the  insurer  should  not  be  liable  for  a  greater 
proportion  of  any  loss  than  the  amount 
insured  E^hoiild  bear  to  the  whole  insurance, 
and  another  policy  covered  the  same,  to- 
gether with  additionai  property  situated 
elsewhere,  it  was  held  that,  in  the  event  of 
a  loss  leas  tbsn  the  whole  amount  of  the 
insurance,  tlie  firpit  insurer  was  liable  only 
for  a  proportionate  part  oE  the  loss,  the 
amount  of  the  loss  occurring  on  the  prop- 
erty not  covered  by  such  policy  being  deduct- 
ed from  the  amount  of  the  general  policy, 
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fhroiigli  (pfTorts  to  equalise  equities  outside 
of  the  contract.  Xfais  trouble  is  li'Bsened 
if  the  parties  are  left  with  their  eontrsets 
fM  they   tliemselves  have  made  them. 

Thftt  the  judgment  sgsinst  the  UennsQia 
Company  in  the  present  esse  is  manifestlj 
unjust  «nd  contrary  to  its  contract  is.  we 
think,  demon Btrsble.  The  contention  thst 
the  insurance,  in  respect  to  both  policies, 
was  concurrent,  and  that  therefore  both  com- 
paniea,  having  insured  for  I'qusl  amounts, 
should  pay  in  equal  proportions  the  loss,  is 
not  supported  by  the  contracts.  In  the 
Rochester  policy,  the  insurance  was  $2,000, 
covering  both  mirabers.  Any  structure  un- 
der one  roof,  with  two  separate  entrances, 
is,  in  a  genera!  sense,  one  building:  and, 
it  the  Rochcatcr  compeuiy  chose  to  insure 
in  blanlcet  form,  it  elected  to  talfe  all  the 
lose  that  was  coming  on  either  building. 
At  the  time  the  Rochester  policy  was  taken 
out,  there  waa  no  other  insurance;  and,  if 
the  fire  had  taken  place  before   the  option 


to  take  other  insurance  had  been  exercised, 
the  loss  of  the  Rochester  Company  would 
have  been,  inasmuch  as  the  loss  did  not 
equal  the  total  insurance,  the  vrhole  amount 
of  11,760.93,  and  it  would  have  made  no 
difference  in  the  liability  of  the  Rochester 
Company  Vfhether  the  loss  was  all  on  69,  or 
all   on    71,   or   equally   divided   between   69 

The  permission  in  the  Rochester  policy  to 
take  out  other  insurance  did  not  limit  the 
insured  to  blanket  insurance  on  both  69  and 
71.  but  permitted  him  to  take  out  specifle 
insurance  on  60  and  71,  or  on  either,  if  he 
■o  preferred.  He  did  elect  to  take  out  spe- 
ciSc  insurance  of  $1,000  on  each  number, 
and,  in  adjusting  the  amount  to  be  paid 
by  the  Germania,  it  is  entitled,  as  against 
the  insured,  to  the  benefit  of  the  coinsurance 
represented  by  the  Bochester  policy,  and  is 
liable  only  for  such  proportion  of  the  total 
loss  occasioned  by  the  (ire  at  Ko.  69  as  the 
sum  of  «1,000  shall  bear  to  the  whole  in- 


and  the  balance  being  brought  in  to  contrib- 
ute with  the  specific  policy  on  the  loss  on 
the  property  covered  by  that  policy. 

The  Connecticut  rule. 

.The  so-called  "Connecticut  rule"  folloived 
in  Gaon.iMUND  v.  Germania  F.  Iks.  Co. 
was  established  in  Schmaetzle  v.  London  & 
L.  P.  Ins.  Co.  7fi  Conn.  397,  60  L.R.A.  538, 
06  Am.  St.  Rep.  233,  53  Ati.  B63,  which  is 
fully  set  out  by  the  court  in  the  principal 
caae.  This  rule  in  substance  may  be  stated 
to  be  that,  in  the  adjustment  between 
blanket  and  specific  policies,  the  blanket 
policies  are  not  treated  as  specific  ones,  but 
that  such  policies  are  regarded  as  insuring 
each  item  to  the  entire  amount  of  the  policy 
unappropriated  when  the  particular  item  is 
reached;  that  is.  the  whole  blanket  insur. 
ance  is  to  be  applied  to  one  of  the  parcels 
covered  by  the  specific,  and  prorated  there- 
with, the  remainder  to  the  next  item,  etc., 
the  adjustment  being  made  item  by  item  in 
the  order  of  the  greatest  loss,  if  that  will 
work  equity. 

This  rule  appears  to  And  support  in 
Sherman  v.  Madison  Mut.  Ins.  Co.  39  Wis. 
104,  where  policies  of  insurance  covering 
live  st«ck  j;pnerally  provided  that  the  in- 
surer should  not  be  liable  for  any  greater 
proportion  of  a  loss  than  the  amount  in- 
sured bore  to  the  whole  amount  insured  on 
the  property,  and  two  other  policies  were 
in  force  on  the  live  stock,  one  providing  that 
no  animal  should  be  valued  at  more  than 
a  specified  amount,  and  the  other,  that  the 
insurer's  liability  should  not  exceed  a  stated 
amount  on  any  one  animal.  A  loss  occurred 
as  to  two  animals,  each  valued  at  leas  than 
tbe  amount  limited  as  the  liability  on  any 
one  animal  by  the  latter  policies,  and  a  loss 
also  occurred  on  one  animal  valued  at  four 
times  the  amount  so  limited-  It  was  held. 
In  an  action  on  the  first  or  general  policy, 
L.R.A.1916B. 


that  the  insured  was  entitled  to  recover  from 
the  three  insurers  the  full  amount  of  his 
loss,  and  tiiat  the  three  insurers  were  liable 
for  the  first  two  animals  pro  rata,  and  that 
as  to  the  last  animal,  the  first  inHurer  was 
liable  for  the  amount  which  was  necessary 
in  addition  to  the  sum  limited  by  the  other 
insurers  to  make  the  insured's  kns  good. 

Miscclluneous. 

In  I'age  V.  Sun  Ins.  Ofliee,  33  L.R.A. 
248,  20  C.  C.  A.  307,  36  U.  S.  App.  672,  74 
Fed.  203,  afiirming  84  Fed.  1B4,  where  prop- 
erty situated  on  two  blocks  was  covered  by 
one  policy,  and  the  property  situated  on  one 
of  the  blocks  only  by  another,  which  pro- 
vided that  the  insurer  should  not  be  liable 
for  a  greater  proportion  of  any  loss  oo  the 

firoperty  described  therein  than  the  amount 
nsurcd  thereby  should  bear  to  the  whole 
insurance  covering  such  property,  and  it 
appeared  that  the  property  specifically  in- 
sured waa  alone  destroyed,  it  was  held  that 
the  first  policy  covered  each  parcel  to  its 
full  amount,  and  that  the  second  insurer 
was  liable  only  for  the  proportion  which 
the  amount  insured  by  it  bore  to  tbe  total 
amount  of  both  the  specific  and  compound 

In  Royall  v.  Hartford  F.  Ins.  Co.  158  111. 
App.  463,  where  one  policy  insured  a  build- 
ing generally  for  $2,500,  and  another  in- 
sured the  same  property  "against  all  direct 
loss  or  damage  by  nre  except  as  hereinaJter 
provided  to  an  amount  not  exceeding  $2,600 


buildings,  and  the  policies  contained  provi- 
sions that  the  insurers  should  not  be  liable 
for  a  greater  proportion  of  any  loss  "than 
the  amount  hereby  insured  shall  bear  t« 
the  whole  insurance,"  it  was  held,  in  an 
action  by  the  insured  against  the  company 
issuing  the  specific  policy,  in  which  it  aji-  .^ 
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■urKiic«  on  that  number,  and  «ii  No.  TI  ae  ' 
the  sum  of  91,000  shall  bear  to  the  whole 
insurance  on  that  number. 

The  losB  on  6B  waa  $1,477.73.  If  the  in- 
sured had  taken  out  no  spec i lie  insiirauce 
on  No.  60  and  J1,000  on  No.  71,  the  Roches- 
ter Company  would  have  been  called  upon 
to  pay  «1,477.73.  the  entire  loss  on  No.  69, 
and,  BB  to  N'o.  71.  the  balance  of  its  policj, 
or  £633.13,  would  have  prorated  with  the 
specific  Germauia  insurance  policy  of  $1,000. 
So,  if  the  insured  had  talcen  out  $1,000  of 
speciSc  insurance  in  the  Uermania  on  No. 
69  and  no  speciSc  insurance  on  No.  71,  the 
Rochester  Company  would  have  been  called 
upon  to  pay  on  No.  71  the  loss  on  that 
number  of  $283.20;  the  remaining  amount 
of  its  policy,  not  needed  to  satisfy  that  loss 
(that  is  to  say,  «1,716.S0),  would  have  pro- 
rated nith  the  Germania  specific  insurance 
of  $1,000  in  pacing  the  loss  of  $1,477.73 
on  No,  aS- 

If  we  now  consider  that  the  insured  liad 
no  policy  in  the  Rochester  and  had  $1,000 
on  No.  69  in  the  Gcrmania  and  $1,000  on 
No.  71  in  the  Germania,  the  Gcrmania's 
loss  would  be,  on  No.  09,  $1,000,  and  on  No. 
71  $283,20,  or  $1,283-20  in  all.  The  as- 
sumption, therefore,  that  the  situation  as 
to  the  two  companies — the  Rochester  with 
a  blanket  policy  of  $2,000  on  both  numbers, 
and  the  Germania  with  $1,000  on  each  num- 
ber— is  the  same  as  shown  groundless,  be- 
cause, without  consideration  of  the  other, 
the  liability  of  the  Rochester  under  the 
blanket  policy  is  $1,760.93,  and  of  the  Ger- 
mania under  the  two  specific  policies  is 
$1,283.20.  L'nder  the  policies  issued  by 
both  companies,  neither  company  is  liable 
under  the  policy  for  a  greater  proportion 
of  any  loss  on  the  property  described  there- 
in than  the  amount  thereby  insured  shall 
bear  to  the  whole  insurance  covering  such 
property. 

This  clause  for  prorating  is  a  limitation 

peared  that  there  had  been  a  partial  loss 
to  the  three  buildin^cs,  that  the  words  "the 
amount  insured"  meant  the  whole  amount 
of  the  insurance  covered  by  the  policy,  i.  e., 
$2,500,  and  that  the  words  "the  whole  in- 
surance" meant  the  total  of  the  two  policies, 
I.  «.,  $5,000,  and  that  each  compsny  should 
bear  one  half  of  the  loss. 

In  Merriek  v.  Germania  F.  Ins.  Co.  54 
Pa.  277,  there  were  specific  policies  cover- 
ing machinery  in  certain  designated  build- 
ings only,  and  also  blanket  policies  cover- 
ing the  machinery  in  the  seversl  buildings 
generally,  and  providing  that  "if 
the  assured  shall  have  insurance  under  h 
floating  policy  or  policies,  not  specific,  but 
covering  goods  generally  in  various  places, 
not  designated,  and  yet  within  limits  which 
include  the  property  herein  insured,  such 
policy,  as  between  the  astiurpd  snd  this 
I..R.A.1015R. 


upon  the  contract  to  indemnify  the  assured 
to  the  extent  of  his  loss.  The  assured  has 
not  taken  from  either  company  an  unquali- 
fied obligation  to  indemnify  him  to  the  ex- 
tent of  his  loss,  or  to  the  extent  of  his  Idbh 
limited  to  the  amount  of  his  policy.  He 
has  made  with  both  companies  contracts 
which  give  them,  as  against  him,  a  benefit 
arising  from  coinsurance.  The  liability  of 
each  company  to  the  assured  is  limited,  de- 
pending upon  the  existence  of  the  amount 
of  the  coinsurance  of  the  other.  Each  com- 
pany is  liable  only  for  the  proportion  of 
the  loSB  on  the  desert  tied  property  in  its 
policy  that  the  amount  insured  shall  bear 
to  the  whole  insurance  on  such  property. 

It  is  true  that  the  insured  is  entitled  to 
have  from  the  two  companies,  if  his  loss  did 
not  exceed  the  total  amount  of  insurance 
available  to  meet  the  loss,  the  amount  of 
such  loss.  But,  in  the  present  case,  to  di- 
vide the  loss  equally  between  the  two  com- 
gianies  would  compel  a  contribution  from 
the  Germania  to  the  Rochester  of  $880.47, 
or  only  $402.73  less  than  the  total  liahiUty 
of  the  Oermania  on  its  policy  on  both  num- 
bers, without  reference  to  the  Rochester; 
and  the  Rochester,  with  a  total  lUbility  on 
its  policy  of  $1,760.93,  without  reference 
to  the  existence  of  the  Germania  poHcT, 
would  be  relieved  of  exactly  half  of  its 
responsibility,  or  $880.40.  lliis  method  of 
dividing  the  loss  would  work  to  the  ad- 
vantage of  the  Rochester  Company  by  the 
difference  between  $880.40,  of  which  it 
would  be  relieved,  and  S402.73,  of  which 
the  Germania  would  he  relieved ;  such  dif- 
ference being  $477.73.  By  this  method  the 
blanket  policy  on  both  numbers,  carrying 
naturally  the  greater  loss,  would  derive 
from  the  prorating  clause  a  greater  benefit 
than   the  specific   risks  on  each   number  of 


company,  shall  be  considered  as  covering 
any  exci'^s  of  sound  value  of  the  subject 
insured  beyond  the  amount  covered  by  the 
specific  insurances  thereon;  and  to  deter- 
mine the  amount  for  which  this  company 
is  liable  in  case  of  loss,  such  floating  pol- 
icy shall  be  considered  an  insurance  on  the 
property  to  the  extent  of  such  excess,"  It 
was  held  that  the  language  employed  waa 
ohsure  and  must  be  most  strongly  construed 
against  the  insurer;  and  that,  so  construed, 
the  liability  of  the  insurers  under  the  latter 
policies  was  not  conlincd  by  such  provision 
to  the  excess  of  loss  above  that  covered  by 
the  specific  policies,  hut  that  they  were  Hm* 
hie  to  contribute  ratably  in  paying  the 
loss  on  the  property  apecineally  insured  and 
covered  by  both  classes  of  policies. 

J.  T.  W. 
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UiAt  it  deprive*  it  of  proper  contribution 
from  its  coinsurer,  but  more  markedly 
writes  a  new  contr&ct  for  the  Rochester,  in 
that  it  converts  its  blaniiet  policy  into  a 
specilic  polic;  of  $1,000  on  each  number. 
By  this  method  there  is  absolutely  no  dif- 
ference between  the  two  contracts,  and 
blanket  inaurunce  and  specific  insurance  in- 
volve exactly  the  eame  risk  on  the  part  of 
the  two  companies;  and  this  not  vr  it  lis  land- 
ing tbat,  if  the  blanket  policy  alone  bad 
been  on  the  property,  the  loss  under  it 
'would  have  been  11,760.93,  and  if  the  policy, 
with  apeciric  risks  on  the  two  numbers,  had 
been  alone,  its  loss  could  have  been  oaly 
41^83.20.  It  ia  axiomatic  that  a  blanket 
policy  is  n  greater  risk  than  the  specific, 
and  in  natural  equity  the  assumption  of  the 
greater  risk  is  not  inequitably  attended  by 
larger  loss. 

It  is  true  that  in  a  general  sense  tlie 
amount  of  the  Germania  policy  wag  equal  to 
the  amount  of  the  Rochester  policy,  inas- 
much as  the  ultimate  possibility  of  loss  on 
e*ch  policy  was  |2,O0U.  But  under  the 
Rochester  policy  $2,000  could  be  lost  on 
either  No.  09  or  No.  71,  while  under  the 
Uermania  policy  only  $1,000  could  be  lost 
on  No.  69  and  only  «1,000  could  be  lost  on 
No.  71. 

There  is  but  little,  if  any,  conflict  of  law, 
text-book  or  case,  on  the  general  principle 
that  blanket  insurance  covers  every  item 
included  in  the  property  described  in  the 
policy  to  its  whole  amount,  and  the  deatruc- 
tion  of  any  item  bo  covered,  even  though 
all  other  items  should  remain  entirely  un- 
injured,  demands  an  indemnity  from  the  in- 
■nrer,  if  the  loss  be  so  great,  to  the  entire 
amount  of  the  policy. 

Of  course,  policies  are  sometimes  issued 
blanket  in  form,  with  limitation  of  loss  to 
a  specific  amount  of  any  one  it«m,  as,  for 
instance,  policies  on  live  stock,  with  a  loss 
not  to  exceed  a  small  amount  on  any  one 
animal.  Policies  also  sometimes  contain 
what  are  called  "distribution"  clauses,  by 
which  the  amount  insured  attaches  in  pro- 
portion of  the  value  of  the  property  con- 
tained in  individual  parcels  to  the  value  of 
the  property  as  an  entirety.  But  the  blan- 
ket policy  in  the  present  case  contains  noth- 
ing by  way  of  limitation  or  distribution, 
ajid  its  full  amount  is  fully  applicable  at 
all  times  to  every  part  and  parcel  of  the 
property  described  in  the  policy.  To  forget 
this  is  to  make  the  policy  specific  and  a 
different  thing  than  what  it  was,  and  was 
intended  to  be.  To  remember  this  is  to 
leave  the  contract  as  the  parties  made  it. 

It  has  been  said  that  questions  arising 
out  of  the  application  of  blanket  insurance 
and  specilic  insurance  are  among  the  most 
troublesome  in  the  law  of  insurance;  and  it 
L.R.A.1916B. 


must  be  conceded  that  there  ia  conaiderabiB 
difference  of  opinion  evidenced  by  the  au- 
thorities. It  must  also  be  conceded  that 
every   rule   that  has  been   worked  out  has 

been  the  subject  of  criticism,  and  no  rule 
has  been  as  yet  formulated  which  absolute- 
ly commends  itself  in  all  supposable  cases. 
The  function  of  the  court,  however,  is  not 
safely  discharged  in  the  endeavor  to  lay 
down  a  rule  which  will  meet  all  supposable 
cases.  Contracts  and  facts  are  seldom  ex- 
actly identical  in  even  two  cases.  The  con- 
tract and  the  facts  before  the  court  in  the 
given  case  are  the  safest  guide  to  a  correct 
conclusion. 

The  learned  trial  judge  adopted  the  \'er- 
mont  rule,  so-called,  applied  in  the  case  of 
Chandler  v.  Insurance  Co.  of  N.  A.  70  Vt. 
S82,  41  Atl.  502.  The  reaBon  advanced  by 
the  court  for  this  rule  is  as  follows;  "As, 
by  the  terms  of  the  specilic  policies,  they 
cannot  be  converti'd  into  blanket  policies,  it 
necessarily  follows  that  the  only  way  in 
which  the  loss  can  be  adjusted  is  to  turn 
the  blanket  policies  into  specific  ones,  t.  e., 
determine  how  much  of  the  full  amount  of 
a  blanket  policy  slisll  be  apportioned  to 
each  of  the  three  respective  items,  accord- 
ing to  their  respective  values."  But  this 
seems  to  us  without  justiHcation  in  any 
blanket  contract  of  insurance  considered 
by  itself,  and  inequitable  in  relation  to 
specific  insurance  on  items  covered  by  the 
blanket  policies,  inasmuch  as  it  puts  blan- 
ket and  specific  contracts  on  a  level  of  lia- 
bility, when,  in  the  very  nature  of  the  two 
contracts,  there  is  great  difference  in  the 
risk  assumed. 

In  the  Chandler  Case,  the  court  arrived 
at  the  amounts  of  the  specific  policies  into 
which  it  converted  the  blanket  policy  by 
taking  the  amount  of  the  loss  as  to  each 
item  as  the  representative  of  its  value,  be- 
cause in  that  case  the  loss  was  the  full 
value  and  less  than  the  total  amount  of  in- 
surance. The  rule  as  announced  by  the 
court  calls  for  an  apportionment  according 
to  sound  value.  What  function  such  value 
has  under  the  circumstances  for  the  fixing 
of  indemnity  collectible  under  a  contract 
of  insurance  is  not  perceivable,  except  in  so 
far  as  indemnity  is  somctimea  limited  in 
amount  by  sound  value  or  some  proportion 
thereof.  Moreover,  it  is  admitted  that  the 
application  of  this  rnle,  which  is  also  some- 
timea  called  the  "reading  rule,"  may  lead, 
under  some  conditions,  to  regiilts  violative 
of  the  principle  that  the  assured  should  re- 
ceive full  indemnity.  To  this  principle 
every  rule  should  bend. 

In  the  present  caae,  however,  theinaured 
cannot  apply  the  Vermont  rule,  under  the 
(■vidence.  No  proof  has  been  offered  by  the 
plaintiff  of  sound  value,  and  the  court  con-  , 
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not  KBiuiue  tbat  Noa.  69  and  71  are  of  equal 
•ound  value. 

The  effect  of  Uie  Vermont  or  reading  rule 
IB  exactly  tbe  same  as  though  the  policy 
had  original!;  contained  a  distributive 
clauBe,  applying  its  blanket  amount  to  dif- 
ferent items  in  proportion  to  value.  Ihia 
clause  is  aometimes  put  in  policieB,  and,  if 
so,  the  rule  is,  no  doubt,  properly  applied. 
In  the  absence  of  such  a  clause,  the  applica- 
tion of  the  rule  makes  a  new  contract. 

The  rule  whicli  we  think  should  be  ap- 
plied to  the  present  case  is  that  which  ia 
called  the  Connecticut  rule,  of  which  the 
case  of  Scbmacli^lc  v.  London  &  L.F.  Ins. 
Co.  76  Conn.  397,  60  L.H.A,  536,  98  Am. 
St.  Rep.  233,  S3  Atl.  X63,  is  an  application. 
This  rule  is  sometimes  styled  by  text  writ- 
ers the  "tcradual  veduction  rule."'  Like 
other  rules,  it  has  been  the  subject  of 
criticism;  but  its  reasoning  is,  when  ap- 
plied to  the  trial  of  an  issue  in  a  court 
of  law.  much  more  satisfactory  than  can  be 
found  in  the  cases  supporting  the  other 
rules.  It  proceeds  on  the  validity  ol  the 
contract  of  insurance  as  made  between 
the  assured  and  the  company,  and  en- 
forces the  contract  as  it  is  found. 

In  the  Schmaelzle  Case,  the  plaintiff  was 
the  owner  of  premises  upon  which  stood 
a  brewery  and  a  sbed.  In  the  brewery  were 
■  machinery  and  stock,  upon  which  buildings, 
macliinery,  and  stock  the  plaintilf  carried, 
in  34  dilfercnt  companies,  insurance  against 
lire,  aggregating  {60,000  in  amount.  These 
policies  were  all  of  the  standard  form,  and 
contained  a  provision  «a  to  prorating  found 
in  the  policy  of  the  Germania  Company  in 
this  case  and  also  in  the  Rochester  policy. 
Tliirty-one  of  the  policies,  covering  insur- 
ance for  $55,900.  were  "blanket"  policies; 
tliat  is,  they  covered  buildings,  machinery, 
and  stock  as  a  wbole,  and  without  distrib- 
utin)(  the  amount  of  the  insurance  among 
several  items.  Hie  remaining  policies,  con- 
taining insurance  for  £6,000,  were  of  the 
kind  known  as  "speciflc"  policies;  that  ia, 
the  amount  insured  thereby  waa  distributed 
among  the  seieral  items  of  property,  with 
a  specific  amount  for  each  item.  Each  of 
these  specific  policies  covered  in  the  whole 
precisely  the  same  property  a«  did  the  com- 
pound insurance,  but  distributively.  This 
distribution  was  uniform  among  the  specific 
policies,  and  was  among  four  separate  items 
— the  main  or  brewery  buildiii);,  stock,  ma- 
chinery, and  a  shed.  Tlie  loss  was  dis- 
tributed without  friction,  and  the  question 
waa  as  to  the  apportionment  between  the 
blanket  and  specific  policies.  The  court 
held  that  in  distributing  the  loss  upon  the 
building,  macliinery,  and  stock  between  the 
insurance  policies  covering  all  the  it«ms  for 
a  gross  aum  and  tliose  speclflcally  liable  on 
L.R.A.ini.'^B. 


each  iti'm,  all  of  whicb  provided  tbat  the  lia- 
bility shall  not  he  greater  "than  the 
amount  hereby  insured  shall  bear  to  the 
whole  insurance,"  the  blanket  polioies 
should  be  regarded  as  inauring  each  item 
to  the  entire  amount  unappropriated  wben 
it  is  reached  making  the  adjustment  item 
by  item  in  the  order  of  the  greatest  loss. 
if  that  will  work  subatantial  equity  and 
juatice  to  atl  concerned,  and  deducting  the 
sums  appropriated  to  the  respective  items 
as  they  are  adjusted  and  passed.  , 

That  case  ie  on  all  fuura  with  ths  case 
now  before  the  court,  in  that  the  items 
mentioned  in  the  specific  policies  comprised 
in  the  aggregate  the  property  described  in 
the  blanket  policies.  It  is  an  exact  author- 
ity from  a  court  of  high  reputation,  and  the 
principles  on  which  it  rests  are  strongly 
presented.  When  applied  to  the  facta  of 
this  case,  the  opinion  itself  contains  an  an- 
swer to  every  criticism  that  has  been  ad- 
vanced against  it.  True  it  has  been  eriti- 
oiied  aa  penalifing  the  blanket  policy.  It 
is  not  clear  that  the  criticism  is  well 
founded;  but  it  ia  clear  tbat  such  criticism 
ought  not  to  be  given  undue  weight  in 
the  enforcement  of  a  contract  in  a  court 
of  law.  If  parties  are  not  to  lie  left 
to  make  their  own  contracts  in  matters 
of  inaurancc,  it  ia  for  the  legislature,  which 
has  already  established  the  standard  form, 
to  go  further  and  preacribe  a  clause  cover- 
ing tlie  apportionment  of  blanket  and 
specific  insurance. 

It  is  said  that  the  Schmaelsle  Case  works 
an  interference  with  the  modem  SO  per  cent 
coinsursnee  clause;  but  in  the  present  case 
there  is  no  such  difQculty,  as  there  is  no 
such  clause  or  other  limitation  of  tike  char- 
acter in  the  policies. 

The  only  criticism  against  the  Connecti- 
cut rule  (which  ia  free  from  attack  on  many 
of  the  grounds  to  which  the  others  are 
open),  not  fully  answered  by  an  appeal  t« 
the  contract  itself,  is  its  arbitrary  applica- 
tion of  the  order  in  which  the  blanket  in- 
Burance  abalt  he  applied  in  the  course  of 
"graiiuHl  reduction"  to  the  items  covered 
by  it.  The  Connecticut  court  aa  to  this 
said:  "One  other  point  remains  to  be  con- 
sidered. Ah  tlie  eiiatence  of  the  specific 
poHcLcH  compela  the  adjustment  of  the  loae 
by  items,  these  items  must  be  taken  up  ia 
some  order.  This  order  might  very  ma- 
terially affect  the  rcault,  both  aa  respects 
the  companies  and  the  insured,  since  tJiat 
portion  of  a  blanket  policy  which  is  ex- 
hausted in  tlie  aettlcment  upon  the  firat 
item  no  longer  remains  to  be  applied  to 
the  second  item,  and  so  on  through  the 
list.  This  matter  of  order  is  one  upon 
which  the  policies  in  suit  and  policies  or- 
dinarily are  silent.     Evidently  nothing  to- 
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maiua  but  some  arbltrar;  method  of  aelec' 
tion,  in  which  the  considerations  influencing 
>  choice  should  he  what,  on  tbe  whole,  un- 
deT  the  conditions,  beat  satiafiea  the  endi 
of  (airueaB  and  justice  as  between  the  com- 
panies,  tlie  assured  being  given  his  rightful 
«mount  of  indcmnits-.  A  little  study  of  the 
peculiar  situations  which  may  arise  may 
convince  one  that  no  rule  of  universal 
unvarjing  applicHtion  can  be  safel;  laid 
down.  Whether  one  suggests  the  order  of 
the  greatest  losses,  or  of  tlie  least  losses, 
or  the  order  of  the  enumeration  in  the 
special  insurance,  or  an  order  to  be  deter- 
tuined  bj  lot,  two  at  least  of  which  methods 
appear  to  have  been  used,  or  some  ottii 
order,  he  will  quite  likely  be  met  with  s 
assumed  situation  in  which  big  gjstei 
seems  to  fail  to  fully  accomplish  equity  and 
justice.  Fortunately  we  have  no  need  to 
search  for  a  universal  rule.  In  the  present 
case,  it  matters  not  to  the  assured,  and 
little  to  tbe  iDBurers,  what  order  of  adjuet- 
ment  is  adopted.  The  order  first  indicated, 
to  wit,  that  of  the  greatest  losses,  is  oat 
which,  as  a  general  rule,  has  some  consider- 
ation in  its  favor.  In  this  case  it  works 
out  Bubstantial  equity  and  justice  to 
concerned.  We  therefore  select  it  for  the 
purposes  of  this  case  as,  on  the  whole,  the 
best."  The  language  is  applicable  to  the 
case  now  before  the  court. 

Our  conclusion,  therefore,  is  that  the 
problem  now  before  the  court  should  be 
solved  by  the  application  of  the  following 
rule:  In  distributing  the  loss  upon  two 
parts  of  a  building  under  one  roof,  and 
each  part  capable  of  being  described  and 
insured  by  street  numbers,  between  an  in- 
surance policy  covering  both  parts  for  a 
gross  sum  and  a  policy  specifically  liable 
on  each  part,  both  of  which  policies  permit 
of  other  insurance  and  provide  that  the 
liability  shall  not  be  greater  "than  the 
amount  hereby  insured  shall  bear  to  the 
whole  insurance,"  the  blanket  policy  should 
be  regarded  as  insuring  each  part  to  the 
entire  amount  unappropriated  when  it  is 
reached,  making  tlie  adjustment  part  by 
part  in  the  ordiT  of  greater  loss,  if  that 
will  work  substantial  equity  and  justice  to 
all  concerned,  and  deducting  the  sum  ap- 
propriated to  the  part  as  it  is  adjusted  and 

The  application  of  that  rule  to  the  pres- 
ent case  results  as  follows ;  The  loss  on 
No.  09  is  $1,477.73.  The  Rochester  blanket 
policy  of  82,000  being  first  applied  on  No. 
SB  Eoakes.  with  the  specific  Germania  ia- 
iUrance  of  81,000,  a  total  insurance  on  No. 
69  of  tS.noo,  which  would  prorate  the  tosa 
between  the  Rochester  and  the  Qermania 
$985.16  to  the  Rochester  and  i4»2.37  to  the 
Germania.  The  payment  of  the  Hochester'a 
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eOBS.ie.  being  its  share  of  the  loss  on  No. 
89,  would  reduce  the  face  value  of  its  policy 
to  11,014.84,  leaving  that  amount  still  ap- 
plicable on  No.  71  to  prorate  with  the 
specillc  policy  of  -$1,000  on  that  number. 
The  loss  on  that  number  was  92S3.20,  which 
would  be  apportioned  between  the  two  com- 
panies as  follows:  $142.64  to  the  Rochester 
and  £140.58  to  the  Germania.  The  Roches- 
ter's total  loss  would  be  on  both  numbers 
S1,I37.S0,  and  the  Germania's  total  loss  on 
both  numbers  would  be  C633.13,  together 
aggregating  Sl,780.93,  the  toUl  loss  of  the 
assured.  This  would  call  for  a  judgment 
againsl^the  defendant  in  favor  of  the  plain- 
tiff in  the  present  case  for  SS33,13,  with  in- 
terest from  May  23,  1909. 

The  result  is  that  the  judgment  of  the 
court  below  will  be  reverMd  and  a  venire 
de  novo  awarded. 


JOSEPHINE  FLOYD  et  al.,  Appts., 


(—  N.  C.  — ,  83  B.  E.  12.) 

Dead  body  —  vrlta  mar  Biie  for  niiitlla- 

Uoa. 

The  father,  and  not  the  mother,  is  the 
proper  party  to  sue  for  damages  for  mental 
anguish  for  the  wrongful  mutilation  of  the 
dead  body  of  their  child,  where,  by  stututu. 
he  is  entitled  to  its  personal  elTccta. 

(Clark,  Ch.  J.,  dissents.) 


(October  14,  1914.) 


Sole.  ^  Who   may    maintain   acUon   for 

mutilation  of  corpse. 

The  old  law  knew  no  civil  action  for  tlic 

mutilation   of  the   body  of   a   dead   person. 

The  recognition  of  such  an  action  has,  in 
general,  made  its  way  in  the  American 
courts  tnostly  through  the  idea  that,  as  the 
nearest  relatives  have  the  duty  of  buriaL 
therefore  they  have  the  right  of  burial  and 
of  the  possession  of  the  body  intact  for  thai 
purpose,  the  spouse  being  in  this  matter 
considered  as  the  nearest  of  relatives,  and 
e^iecutors  and  administrators  of  the  dece- 
dent being  excluded.  While  one  proceeds 
without .  much  practical  break  from  the 
theory  of  duty  to  the  theory  of  right,  the 
connection  is  not  entirely  satisfactory  in  a 
logical  sense.  Perhaps  it  would  have  been 
better  if  the  courts,  in  sustaining  the  right 
of  action,  had  done  so  as  alTording  a  retaedy 
for  an  independent  right  standing  by  itsdf, 
and  dissimilar  in  nature  from  any  other- 
legal  right;  and  eventually  it  may  be  that 
(he  action   will   come  to   be  so  considered. 
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APPEAL  by  plaintiffs  from  a,  judgment 
o(  the  Superior  Court  for  Sampson 
County  in  defendant's  favor  in  an  action 
brought  by  the  femt  plaintiff  to  recover 
ilama^g  for  the  negligent  mutilation  of 
the  d«ad  body  of  her  son,  alleged  to  liare 
been  killed  bj  one  of  defendant's  trains. 
Affirmed. 

The  facte  are  stated  in  the  opinion. 

Mr.  Henry  A.  Grady,  for  appellee: 

Plaintiff  was  not  the  next  of  kin,  and 
could  not  maintain  this  action  for  mental 
anguish. 

KylcB  V.  Southern  R.  Co.  147  N.  C.  394, 
1«  L.R.A.1N.S.)  405,  61  S.  E.  27a;'Burney 
V.  Children's  Hospital,  169  Mass.  57,  3S 
L.B.A.  413,  01  Am.  St.  Rep.  273,  47  N.  E. 
4(11;  Pittsburg,  J.  E.  &  E.  R.  Co.  v.  Wake- 

Of  course,  in  any  ease,  rules  of  some 
ity  will  be  ncceesary  aa  to  the  parti 
relative  entitled  to  enforce  the  right.  How 
far  the  matter  is  or  will  be  complicated  in 
actions  which,  whetlier  in  tort  or  contract, 
arise  out  of  contractual  relations, — as  with 
carriers,  undertakers,  etc., — it  is  not  easy  at 
present  to  say. 

Many  of  the  caaes  are  concerned  more 
with  the  question  whether  the  action  will 
lie  at  all  than  with  tiie  question  whether 
the  plaintiff  is  the  proper  person  to  bring 
it,  and  it  is  quite  usual  to  find  such  cases 
uninforming  as  to  what  relatives  the  de- 
ceased left  surviving  him.  In  fact,  there 
are  but  few  cases  vhere  the  question  as  to 
what  particular  person  may  oring  the  ac- 
tion was  distinctly  litigated. 

For  the  general  subject  of  damages  for 
mutilation  of  corpse  in  general,  see  the  note 
to  Long  V.  Chicago,  R.  1.  4.  P.  R.  Co.  0 
I..R.A.(N.S.)   883. 

For  right  of  action  against  railroad  com- 
pany for  mutilation  of  the  body  of  a  person 
Killed  on  track,  see  the  note  to  Kvtes  v. 
Southern  R-  Co.  10  L.R.A.(N.S.)   40J. 

For  duty  of  carrier  aa  to  trans|iortation 
of  corpue,  see  the  note  to  Adams  K.in.  Co,  v. 
Hibbard,  38  L.R.A.IX.S.)   432. 

For  mental  anjiiiish.  as  element  of  dam- 
ages,  in  action  for  breach  of  contract  rela- 
tive to  corpse,  see  the  note  to  Beaulirn  t. 
Great  Northern  R.  Co.  19  L.R.A.(N.S.|  5t!4. 

For  right  to  recover  for  mental  anguish 
consequent  upon  failure  of  telegraph  com- 
pany to  transmit  money  to  prepare  corpse 
for  burial,  see  the  note  to  Cumberland 
Teleph.  A  Teleg.  Co.  v.  Quigley,  19  L.R.A. 
(N.S.)   575. 

For  injunctive  relief  as  to  cemetery  prop- 
erty, burial  or  removal  of  remains,  aee  the 
note  to  Worm  ley  i.  Worm  ley,  3  L.R.A. 
(N.S.)  481. 

Judicial  explanations  of  the  atibject. 

One  of  the  most  frequently  cited  Ameri- 
can cases  is  Urson  v.  Chase,  47  Minn.  307, 
14  L.R.A.  85,  2fi  Am,  St.  Rep.  370,  55  N. 
W.  236,  where  the  court  affirmed  the  judg- 
ment of  the  lover  court  in  overruling  a 
I-.ILA.J815B. 


field  Hardware  Co.  135  N.  C.  73,  47  8.  B. 
234;  Larson  v.  Chase,  47  Minn.  307,  14 
L.R,A.  85.  28  Am.  St.  Rep.  370,  SO  N.  W. 
238;  Foley  v.  Phelps,  1  App.  Div.  551, 
37  N.  y.  Supp.  471. 

Walker,  J,,  delivered  the  opinion  of  the 

This  action  was  brought  by  the  /one 
plaintiff  to  recov^  damages  for  the  negli- 
gent mutilation  of  the  dead  body  of  her  sou, 
Grady  O'Berry  Floyd,  who,  it  is  alleged, 
had  theretofore  been  killed  by  one  of  the 
defendant's  trains.  The  plnintifT's  counsel 
state  very  frankly  In  their  brief  that  the 
action  is  one  solely  in  behalf  of  the  femt  ■ 
plaintiff,  her  coplaintiff  and  husband  being 
joined  with  her  as  a  nominal  party  under 

demurrer  to  an  action  brought  by  a  widow 
for  the  mutilation  and  dissection  of  the 
body  of  her  husband,  and  in  which  it  was 
contended  on  the  part  of  the  defendant  that 
if  anyone  could  maintain  such  an  action,  it 
should  he  the  personal  representative.  The 
cmirt  said :  "AH  courts  now  concur  in  hold- 
ing that  the  right  to  the  iMssession  of  a 
dead  body  for  the  purposes  of  decent  burial 
belongs  to  those  most  intimately  and  close- 
ly connected  with  the  deceased  by  domestic 
tiesj  and  that  this  is  a  right  which  the  law 
will  recognize  and  protect.  The  general,  if 
not  universal,  doctrine,  is  that  this  right 
belongs  to  the  surviving  husband  or  wife 
or  to  the  next  of  kin;  and  while  there  are 
few  direct  authorities  upon  the  subject,  yet 
H'e  think  the  general  tendency  of  the  courts 
is  to  hold  that,  in  the  absence  of  any  testa- 
mentary disposition,  the  right  of  the  sur- 
viving wife  (if  living  with  her  husband  at 
the  time  of  his  death]  is  paramount  to  that 
of  the  next  of  kin.  This  is  in  accordance, 
not  only  with  common  cuatom  and  general 
sentiment,  but  also,  as  we  think,  with  rea- 
son. The  wife  ia  certainly  nearer  in  point 
of  relattonehip  and  affection  than  any  other 
person.  She  ia  the  constant  companion  of 
her  husband  during  life,  bound  to  him  by 
the  closest  ties  of  love,  and  should  have  the 
paramount  right  to  render  the  last  sacred 
services  to  his  remains  after  death.  But 
this  right  is  in  the  nature  of  a  sacred 
trust,  in  the  performance  of  which  all  are 
interested  who  were  allied  to  the  deceased 
by  the  ties  of  family  or  friendship,  and,  if 
me  should  neglect  or  misuse  it,  of  course 
,he  courts  would  have  tlie  power  to  regu- 
late and  control  its  exercise.  We  have  no 
doubt,  therefore,  that  the  plaintiff  had  the 
legal  right  to  the  custody  of  the  body  of 
her  husband  for  the  purposes  of  preserva- 
tion, preparation,  and  burial,  and  can  main- 
'in  this  action  if  maintainable  at  all." 

In  Foley  v.  Phelps,  1  App.  I>iv,  a.'il,  37  N. 
Y.  Supp.  471,  in  holding  that  a  wife  might 
maintain  an  action  for  the  unlawful  dis- 
section of  the  body  of  her  husband,  the 
court  expressly  stated  that  it  did  not  pass 
I  the  question  of  damages  or'  upon  mental 
iguish,   and    said :      "Irrespective   of   any 


FLOYD  V.  ATLANTIC  &  L.  R.  CO. 


the  atatute,  and  djeavowing  any  right  to 
recover  in  hia  behalf.  It  is  therefore  to  be 
regartieri  aa  her  suit,  and  not  aa  his.  In 
the  start  it  may  be  taken  aa  settled  by  us  in 
Kyles  V.  Southern  R.  Co.  147  N.  C.  394,  IB 
L.R.A.(>ir.S.)  40.),  01  S.  K.  278,  that  tlie 
eauae  of  action  si't  out  in  the  eomplaint  is 
reeo^ized  aa  a  Ic^l  one,  and  plaintiff  ia 
entitled  to  recover  damagea,  provided  she  ia 
tho  partT  entitled  to  aue  for  them,  and  es- 
tal'lifihcs  iier  case  Itefore  the  court  and  jury. 
These  authorities  ma;  be  added  to  those 
cited  in  the  Kyles  Case: 

"At  common  law  tliere  can  be  no  property 
in  a  dead  human  liody,  and  after  burial  of 
Bueh  dead  body  it  becomes  a  part  and 
parcel  of  the  ground  to  which  it  was  com- 
mitted.    Nevertheless,  the  right  to  bury  a 


corpse  and  preserve  its  remains  is  a  legal 
right  which  the  courts  will  recognize  and 
protect.  While  the  body  if  not  property 
in  the  usually  recognized  sense  of  the  word, 
yet  it  may  be  eonsidered  aa  a  aort  of  quasi 
property,  to  which  certain  persons  may 
have  rights  as  they  have  duties  to  perform 
towards  it,  and  the  right  to  dispose  of  a 
corpse  by  decent  sepulture  includes  the 
right  to  the  possession  of  the  body  in  the 
same  condition  in  which  deatli  leaves  it." 
13  Cyc.  267,  268. 

"In  more  recent  times  the  obdurate  com- 
mon-law rule  has  been  very  much  relaxed, 
and  changed  conditions  of  society,  and  the 
necesaity  for  enforcing  that  protection  which 
is  due  to  the  dead,  have  induced  courts 
to  re-examine  the  grounds  upon  which  the 


claim  of  property,  the  right  which  inhered 
in  the  platntiff  aa  the  decedent's  widow,  and 
in  one  sense  his  nearest  relative,  was  a  right 
to  the  poHseBsion  of  the  body  for  the  pur- 
pose of  burying  it;  that  is,  to  perform  a 
duty  which  the  law  required  someone  to  per- 
form, and  which  was  her  right  by  reason 
of  her  relationship  to  the  decedent  to  per- 
form. That  right  of  poasession  is  a  clear 
legal  right."  ^e  also  the  second  quotation 
from  this  case  in  Flotd  v.  Atlantic  Coast 
Li>E  R.  Co. 

tn  Koerber  v.  Patek.  123  Wis.  453,  68 
L.R.A.  338,  102  X.  W.  40,  intra,  "Son 
of  deceased,"  the  court  said;  "The  con- 
clusion seems  to  us  irresistible  that  in  the 
nearest  relative  of  one  dying,  so  situated 
as  to  be  able  and  willing  to  perform  the 
duty  of  ceremonious  burial,  there  vests  the 
rifrht  to  perform  it:  and  this  ia  a  legal 
right  which,  as  said  in  some  of  the  cases, 
it  is  a  wrong  to  violate,  and  which,  there- 
fore, courts  can  and  should  prot«*t  and 
vindicate  .  .  .  We  should  deem  it  indis- 
putable that  the  (ort  allt^ed  is  one  'affect. 
ing  the  liberty'  of  plaintiff.  The  right  to 
entomb  the  remains  of  his  deceased  mother 
in  their  integrity  and  without  mutilation, 
we  have  already  decided  must  be  recognized 
as  a  legal  one.''  The  court  further  con- 
cluded that  executors  and  administrators 
had  not  tlie  right  of  authority  over  the  dead 
body  before  burial,  as  distinguished  from 
the  family,  that  the  surviving  spouse  had 
primarily  the  right,  as  had  the  parents  in 
ease  of  a  minor  child  of  the  household,  or 
an  adult  child  in  case  of  "a  widowed  parent, 
either  a  member  of  the  child's  family  circle, 
or  not  a  member  of  any  other." 

Personal  reprcsentatiiea. 

An  executor  or  admiiiiBtrator,  as  such, 
mav  not  recover  damages  for  the  unlawful 
mutilation  of  a  dead  body.  Griffith  v.  Char- 
lotte, C.  i  A.  E.  Co.  23  S.  C,  25,  55  Am. 
Rep.  1,  where  the  court  did  not  pass  defi- 
nitely upon  the  question  whether  anyone 
could  bring  such  an  action,  but  considered 
that  it  Would  be  a  violent  assumption  to 
conclude  that  because  the  administrator 
L.R.A.1913B. 


must  pay  the  funeral  expenses  as  the  first 
of  debts,  that  he  became  on  that  account 
the  legal  custodian  of  the  remains.  The 
Griffith  Case  was  cited  and  apparently  fol- 
lowed in  Pinson  v.  Southern  R.  Co.  86  S.  C. 
365,  67  S.  E.  464,  where  the  report  is  brief 
upon  this  point. 

Upon  a  contention  that,  if  anyone  could 
bring  such  an  action,  it  should  be  the  per- 
sonal representatives,  the  court  sustained 
the  right  of  the  widow  in  Larson  v.  Chaae, 
47  Minn.  307,  14  L.R.A.  85,  28  Am.  St.  Rep. 
370,  50  N.  W.  238. 

"A  right  of  possession  is  recognized  which 
is  vested  in  the  husband  or  wife  or  next  of 
kin,  and  not  in  the  executors."  Burney  v. 
Children's  HospiUI,  169  Mass.  57,  38  L.R.A. 
413,  ei  Am.  St.  Rep.  273,  47  N.  E.  401,  in- 
fra, "Parents  of  deceased." 

See  also  Koerber  v.  Patek,  snpra.  "Judi- 
cial explanations  of  the  subject,"  and  other 
cases  in  thta  note  in  which  recovery  was 
had  by  spouse  or  relatives. 

A  widower  or  widow  may  maintain  an  ac- 
tion for  the  unlawful  mutilation  of  the  body 
of  the  plaintiff's  spouse.  Medical  College  v. 
Rushing,  1  Ga.  App.  488,  57  S:  E.  108S 
(widower)  ;  Larson  ».  Chase  and  Foley  r. 
Phelpa,  supra  (widow)  ;  Jackson  v.  Savage, 
109  App.  Div.  556,  06  N.  Y.  Supp.  366  (wid- 
ower);  Kvles  V.  Southern  R.  Co.  147  N. 
C.  394,  16"L.R.A,(N.S.)  405,  61  S.  E.  278 
(widow)  ;  Farley  v.  Carson,  infra  (widow)  ; 
Philipps  V,  Montreal  General  Hospital,  Rap. 
Jud.  Quebec  33  C.  S.  483  (widow)  ;  also  a 
decision  in  an  unnamed  case  by  Prentiss,  J., 
in  Ohio,  reported  in  6  Am.  L.  Rer.  182;  see 
also,  in  this  connection.  Cook  t.  Walley, 
infra,  "Right  of  contracting  party." 

■Thus,  the  brother  of  a  decedent  nia^  not 
bring  an  action  for  the  wilful  and  malicious 
mutilation  of  the  body  while  tfie  wife  of  the 
decedent  is  living  unless  it  appears  that  the 
wife  has  yielded  her  right  of  control  and 
disposition  of  the  rBoaina,  or  that  she  has 
been  totally  estranged  and  totally  separated 
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n-iaw  rule  reposed,  and  have  led  ta 
moditications  of  its  Btriligcury.  Tlie  old 
caees  in  Kngltind  were  decided  nlieu  mat- 
ters of  burial  and  the  care  of  the  dead  were 
within  the  juriadictiou  of  the  ecclesiastical 
courts,  and  thej  are  not  longer  absolutelj 
controlling."  Foley  v.  Phelps,  1  App,  Div. 
561,  555,  37  N.  Y.  Supp.  471. 

^nd  again,  in  the  same  case:  "Th^  right 
IB  to  the  possession  of  the  corpse  in  the 
same  condition  it  was  in  when  death  su- 
pervened. It  is  the  right  to  what  remains 
when  the  breath  leaves  the  body,  and  not 
merely  to  such  a  hacked,  hewed,  and  muti- 
lated corpse  aa  some  stranger,  an  offender 
against  the  criminsl  law,  may  choose  to 
turn  over  to  an  afflicted  relative." 

It  was  said  in  Pierce  v.  Snan  Point  Cem- 


etery, 10  R.  1.  227,  14  Am.  Rep.  S07i 
"That  there  is  no  right  of  property  in  a 
dead  body,  using  the  Aord  in  its  ordinary 
sense,  may  well  be  admitted.  Yet  the  burial 
of  the  dead  is  a  subject  which  interests  the 
feelings  of  mankind  to  a  much  greater  de- 
gree than  many  matters  of  actual  property. 
There  is  a  duty  imposed  by  tlie  universal 
feelings  of  mankind  to  be  discharged  by 
someone  towards  the  dead, — a  duty,  siod  we 
may  also  say  a  right,  to  protect  from  vio- 
lation, and  a  duty  on  the  part  of  others  to 
abstain  from  violation;  it  may  therefore  be 
considered  as  a  sort  of  quasi  property,  snd 
it  would  be  discreditable  to  any  system  of 
law   not   to   provide   a   remedy   in   such   a 

So  that  it  may  be  considered  as  finally 


in  anv  other  person.  Thompson  v.  Pierce, 
£15  Neb.  692,  146  N.  W.  048. 

The  rigbt  of  the  spouse  has  been  upheld 
in  cases  where  the  mutilation  was  by  a  car- 
rier with  whom  the  spouse  had  contracted 
for  the  transportation  of  the  bodv.  Louli- 
ville  A  N.  E.  Co.  v.  Wilson,  123  6a.  62,  6) 
S.  £.  24,  3  Ann.  Cas.  123,  18  Am.  Neg.  Rep. 
26  (widow);  Lindh  v.  Great  Northern  R. 
Co.  99  Minn.  408,  7  L.R.A.IN.S.)  10)9.  109 
N.  W.  823;  Wilson  v.  St.  Louis  *;  R.  F.  B. 
Co.  180  Mo.  App.  fi49,  142  S.  W.  75  (wid- 
ower); Hale  V.  Bonner,  82  Te:f.  :!3,  14 
L.B_A.  .336,  27  Am.  St.  Rep.  8flO.  17  S.  W. 
■605  (widow;  where,  by  delay  of  the  carrier, 
the  body  was  decomposed  before  burial 
could  be  made) . 

In  Louisville  &  N.  R.  Co.  v.  Blackmon,  3 
Ga.  App.  BO,  5S  S.  E.  341,  it  was  said  that 
it  wa«  conceded  that  the  unauthorized  muti- 
lation of  the  dead  body  of  the  husband  gives 
a  right  of  action  to  the  wife. 

In  a  ease  where  a  widow  was  joined  in 
the  action  by  her  minor  son,  the  court 
stated  that  the  right  was  in  the  widow,  not 
referring  to  the  son.  Farley  v.  Carson,  5 
Ohio  L.  J.  786.  While  judgment  waa  for 
the  defendant  on  the  ground  that  there  was 
no  mutilation,  the  court,  in  holding  that  the 
petition  itself  set  up  a  cause  of  action,  said: 
"It  alleged  wilful  desecration  and  mutila- 
tion, which  words  mere  comprehensive 
enough  to  include  that  disturbance  of  the 
decent  Btness  of  the  body  for  burial  which 
would  constitute  the  violation  of  a  right. 
This  was  a  right  in  plaintilT  as  widow,  and 
entitled  her  to  an  application  of  the  rule 
that  wilful  infringement  by  one  person  of 
a  right  existing  in  another  imports  dam- 
age." 

It  has  been  held,  however,  in  a  Quebec 
ease,  that  the  children  are  to  be  considered, 
but  the  facts  are  not  completely  reported. 
Thus,  in  Re  Grothe,  7  Quebec  Pr.  Rep.  Ill, 
upon  the  petition  of  the  children  of  a  dece- 
dent the  court  annulled  an  order  permitting 
»  life  insurance  compauv  to  make  a  medi- 
cal exami.iation  of  the  decedent's  body,  the 
court  stating  "that  said  order  was  given 
on  the  representation  and  on  the  belief  that 
the  widow  of  the  deceased  "as  the  only  per^ 
L.R.A.1915B. 


son  having  a  family  interest  in  relation  of 
the  removal  of  the  body  from  the  vault,  and 
its  examination." 

Parents  of  deceased. 

A  father  may  recover  for  an  imlawful  or 
improper  autopsy  upon  his  minor  son. 
Paleozke  v.  Bruning,  S8  III.  App.  S44. 

Tlie  father  of  a  minor  child,  as  his  natural 
guardian,  may  maintain  an  action  far  an 
autopsy  on  the  child  without  bis  consent. 
Burney  v.  Children's  Hospital,  169  Mass. 
57,  38  L.R.A.  413,  61  Am.  St.  Rep.  273.  47 
N.  E.  401,  where  the  court  sajd:  "A  right 
of  possession  is  recognized,  which  is  vested 
in  the  husband  or  wife  or  next  of  kin,  and 
not  in  the  executors."  See  also  the  quota- 
tion from  this  case  in  the  Floyd  Case. 

So  a  widow  may  recover  for  an  unlawful 
autopsy  upon  the  body  of  her  unmarried 
minor  son.  Darcy  v.  Presbyterian  Hospital, 
202  N.  V,  259,  9.^  N.  E.  895,  Ann.  Cas. 
1912D,  1238,  reversing  137  App.  Div.  924, 
122  N.  Y.  Supp.  1126;  motion  for  rcargu. 
ment  denied  in  203  N.  Y.  647,  S6  N.  E.  1113. 

It  was  held  that  a  mother  migbt  recover 
for  an  unlawful  autopsy  upon  the  body  of 
her  adult,  unmarried  son,  who  resided  with 
her,  in  Haseard  v.  Lehane,  143  App.  I>iv, 
424,  128  N.  Y.  Supp.  161,  where  it  was  sug- 
gested that  the  decedent  left  no  father. 

In  Mevers  v.  Clarke,  122  Ky.  866,  6 
L.R.A.1N".S.)  727,  90  S.  W.  1049,  93  S.  W. 
43,  while  the  case  was  for  the  defendants 
on  the  facts,  the  court  approved  instructions 
which  would  have  enabled  a  mother  to  re- 
cover for  an  unlawful  autopsy  on  her  dead 
daughter.  It  is  perhaps  suggested  that  the 
father  of  the  deceased  was  dead,  but  the  sge 
of  the  deceased  is  not  reported. 

In  Haasard  v.  Lehane,  eupra,  the  court 
said:  "It  was  conceded  that  the  decedent 
wRB  unmarried,  had  no  children,  and  resided 
with  the  plaintilT,  who  \iaa  his  mother,  and 
that  upon  her  rested  the  obligation  to  bury 
the  remains,  and  that  she  'had  a  right  to 
bring  this  action.'  .  .  .  Tlie  plaintiO', 
on  the  facts  stipulated,  had  a  legal  right 
to  the  possession  of  the  corpse  of  her  son 
in  the  condition  it  was  in  at  the  instant  of 
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Mttled  that  an  action  will  lie  in  such  a 
caw  by  the  proper  person;  it  being  an  ac-. 
tionable  wrong  to  him.  There  are  vert- 
Able  and  learned  diseusaions  of  the  question 
in  Laraon  v.  Chase,  47  Minn.  307,  14  L.R.A. 
B6,  28  Am.  St.  Rep.  370,  50  N.  V\'.  238,  by 
Jadge  Mitchell,  and  in  Pierce  v.  Swan 
Point  Cemetery,  supra,  bj  Judge  Potter,  In 
which  it  is  maintained  that  there  is  a  quasi 
propertj  in  a  dead  body,  which  belongs  to 
certain  of  the  relatives  of  the  deceased,  or 
to  thoae  ivlio  sustained  close  relations  to 
him  while  living,  which  will  be  proteeted  bj 
the  courts. 

The  judge  below  ruled  that  plaintilT  was 
not  the  proper  party  to  sue.  but  that  thu 
father  of  tlie  deceased  ia  the  proper  party, 
and  the  cause  of  action,  if  it  exists,  belongs 


to  him.  He,  therefore,  gave  judgment  of 
nonsuit,  and  plaintiff  appealed.  The  recov- 
ery is  elaimed  for  mental  anguish,  cauaed 
by  the  mutilation  of  the  body.  It  ia  said 
in  thi'  Kylps  Case,  147  N.  C."  at  pages  398 
and  3911:  "The  riglit  to  the  possession  of 
a  dead  body  tor  the  purpose  of  preservation 
and  burial  belongs,  in  the  absence  of  any 
testamentary  disposition,  to  the  surviving 
husband  or  wife  or  next  of  iiin,  and  when 
the  widow  was  living  with  her  huebanJ  at 
the  time  of  his  death,  her  right  to  the  poe- 
aession  of  the  hueband'a  body  for  such  pur- 
pose is  paranioiint  to  the  next  of  Itin.  Lar- 
son V.  Chase,  supra.  A  widow  haa  a  right 
of  action  for  the  unlawful  mutilation  of  the 
remains  of  her  deceased  husband.  Ibid. 
Foley  V.  Phelps,  1  App.  Uiv.  55],  37  N.  Y. 


death,  for  the  purpose  of  preserving  and 
burying  tlie  remains;  and  without  her  con- 
sent, or  statutory  authority  therefor,  no 
one  had  a  right  lo  deprive  her  of  such  yos- 
session,  or  to  dissect  or  otherwise  mutilate 
the  body  of  her  son;  and  the  law  gives  her 
a  cause  of  action  to  recover  damages,  which 
are  measured  by  the  injury  to  lier  feelinjfs, 
caused  by  the  invasion  or  violation  of  this 
right." 

If  the  Flotd  Cask  is  to  be  considered  as 
a  ease  brought  only  by  the  mother  (and  so 
the  majority  of  the  court  holds),  it  would 
Mem  to  be  a  case  of  firat  impression,  al- 
though in  a  case  arising  out  of  a  contract 
made  liy  the  mother  she  was  allowed  to  re- 
cover, although  tbe  father  was  living. 
Miner  v.  Canadian  P.  R.  Co.  infra,  next 
•ubdi vision.  For  caees  of  the  joinder  of 
both  parenta  in  actions  arising  out  of  coo- 
tracts,  see  infra,  " — both  parents." 

—Elates  arising  out  of  eontracta. 

In  Loy  V.  Eeid,  —  Ala.  App.  — ,  65  So. 
855,  a  recovery  was  had  by  a  father  who 
had  paid  the  defendant  for  embalming  bis 
infant  child,  on  the  ground  that  there  had 
been  no  embalming,  and  that  therefore  the 
body  was  not  properly  preserved  during  the 
time  when  it  Was  withheld  from  burial, 
relying  upon  the  supposed  embalming. 

A  recovery  has  been  sustained  by  a  moth- 
er, although  the  father  was  living,  where 
the  action  was  against  a  carrier  to  whom 
the  mother  delivered  for  transportation  tnc 
body  of  her  daughter,  which  became  decom- 
posed bv  delav.  Miner  v.  Canadian  P.  R. 
Co.  15  West.  L.  Rep,  (Can.)  161,  where  the 
plaintiff  was  the  executrix  of  the  deceased, 
but  did  not  expressly  sue  as  such,  and  there 
is  no  suggestion  that  the  parents  were  sepa- 
rated, as  the  fstlier  was  assisting  in  the 
funeral  arrangements. 

On  the  other  hand,  the  mother  was  not 
flowed  to  recover  where  the  contract  was 
made  by  a  friend  of  the  family,  who  did  not 
disclose  the  mother's  existence  to  the  de- 
fendant. Thue,  in  Nichola  r.  Eddy,  —  Tex. 
Civ.  App.  — ,  24  S.  W.  316,  it  was  held  that 
a  mother  could  not  recover  damages  against 
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a  carrier  for  delay  in  tranuporting  the  body 
of  her  daughter,  which  rt-siilted  in  its  being 
so  far  advanced  in  decomposition  on  its 
arrival  that  friends  thought  that  the  mother 
ought  not  to  see  it,  and  she  did  not  do  ao, 
where  the  contract  of  transportation  waa 
made  with  the  carrier  by  a  friend  of  the 
family,  wbo  did  not  disclose  to  the  carrier 
the  existence  of  the  mother,  or  her  relation- 
ship to  the  deceased. 

bifv  also,  in  'tbis  connection,  Beam  v. 
Cleveland,  C.  C.  &  St.  L.  R.  Co.  infra,  "Right 
of  contracting  party." 

— '  — both  parents. 

It  has  been  held  in  Washington,  in  an 
action  arising  out  of  a  contract,  that  both 
parents  may  join  in  an  action  for  desecra- 
tion oC  the  body  of  their  infant  child. 
Wright  V.  Bcardsley,  40  Wash.  16,  89  Pac. 
172,  infra  (where,  however,  there  was  ao 
actual  mutilation). 

Jn  Texas  there  seems  to  be  a  difference  of 
opinion  in  the  courts. 

In  Wells,  F.  t  Co's  Exp,  v.  Fuller,  4 
Tev.  Civ.  App.  213,  23  S.  W.  412,  where  a 
judgment  in  favor  of  a  father  against  a  car- 
rier for  delay  in  forwarding  the  body  of 
his  son  was  reversed  on  other  grounds  in 
particular,  it  was  held  that  the  father  could 
not,  in  (he  action,  recover  for  the  mental 
suflferiug  of  his  wife,  the  mother  of  deceased, 
as  the  mother  was  in  no  way  named  in  the 
contract,  nor  waa  her  relationship  disclosed 
to  the  carrier.  It  does  not  appear  from  the 
report  whether  or  not  any  mutilation  or 
decomposition  occurred  by  reason  of  the 
delay.  This  case  was  cited  by  counsel,  but 
was  not  referred  to  in  the  opinion  of  the 
court  in  jUiasouri,  K.  &  T.  R.  Co.  v.  Haw- 
kins. 50  Tex.  Civ.  App.  128,  lOS  S.  W.  221, 
which  sustained  a  verdict  for  the  plaintiff, 
who  hHd  sued  a  carrier  for  injuries  to  the 
feelings  of  the  plaintiff  and  his  wife  on  ac- 
count of  injury  to  the  body  of  their  infant 
cliild  by  reason  of  the  n^ligent  handling  of 
the  carrier.  The  court  aaid;  "There  was 
no  exception  to  the  pleading  on  the  ground 
that  no  recovery  could  be  had  for  the  wife's 
suffering,   nor   was   there   any   objection   to^ 
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Supp.  471.  Whil«  a  dead  bod;  b  not  prop- 
erty in  the  Btrict  tenee  of  the  common  law, 
j'et  the  right  to  bury  a,  eorpee  and  preserve 
ite  remains  is  a  legal  right  which  the  courts 
will  recognize  and  protect,  and  an;  viola- 
tion of  it  will  give  rise  to  an  action  for 
damages.  S  Am.  &  li^ng.  Knc.  Law,  2d  ed. 
S34,  and  cases  «ited;  13  Cyc.  2S0,  and  cases 
cited.  While  the  common  law  does  not 
recogniie  dead  bodies  se  property,  the  courts 
of  America  and  other  Christian  and  civi- 
lized countries  have  held  that  they  are 
quasi  property,  and  that  any  mutilation 
thereof  is  actionable.  Larson  v.  Chase, 
supra.  Tfais  ia  not  an  action  for  the  negli- 
gent killing  of  the  dcceaaed,  but  an  action 
by  the  widow  (8  Am.  t  Eng.  Enc.  Law. 
2d  ed.  S3S,  and  cases  cited)   for  the  wilful. 


unlawful,  wanton,  and  n^ligent  mutila- 
tion of  his  dead  body.  She  was  entitled  to 
his  remains  in  the  condition  found  when 
life  became  extinct;  and  for  any  mutila- 
tion incident  to  the  killing  the  defendant 
would  not  be  liable,  but  it  ia  liable  in  law 
for  any  fucther  mutilation  thereof  after 
death,  if  done  either  wilfully,  recklessly, 
wantonly,  unlawfully,  or  negligently.  I^r- 
son  V,  Chase  and  Foley  v.  Phelpa,  supra; 
Louisiana  t  N.  R.  Co.  v.  Wilson,  123  Ga. 
62,  51  S.  £.  24,  3  Ann.  Cas.  128,  18  Am. 
Neg.  Rep.  26;  Lindh  v.  Great  Northern  R. 
Co,  99  Minn.  408,  7  L.R.A.jN.S.)  1018. 
109  N.  W.  823.  Where  the  rights  of  one 
legally  entitled  to  the  custody  of  a  dead 
body  are  violated  by  mutilation  of  the  body 
or    otherwise,    the    party    injured   may,   in 


tlic  evidence  in  this  respect.  The  evidence 
adows  that  the  wife  accompanied  the  plain- 
tifr  ae  a  passenger  on  the  ticket  purchased 
for  her  by  liim  at  Caney  to  Greenville,  and 
was  present  at  the  depot  when  the  injury 
was  done.  The  husband  has  the  right  to 
sue  and  recover  for  injuries  to  the  wife.  He 
was  acting  for  lier,  as  well  as  for  himself, 
in  'luyiiig  the  tickets  and  arranging  for  the 
transportation  of  the  corpse.  She  was  ac- 
companying him  as  a  passenger  on  their 
sad  errand,  and  under  the  circumatances  we 
think  she  sustained  such  relation  to  the 
transportation  of  the  corpse  that  a  recovery 
for  her  suffering  was  warranted.  But  if  it 
could  be  said  that  no  such  relation  as  to  the 
transportation  existed  as  to  her,  the  act 
was  a  wrongful  one  by  which  she  wag  in- 
jured, and  for  which  a  recovery  could  be 
had." 

In  Wright  v.  Beardslcy.  supra,  the  court 
said:  ''The  persons  who  are  (he  lawful 
custodians  of  a  deceased  body  may  maintain 
an  action  for  its  desecration.  .  .  .  The 
mother  and  father  certainly  may  join  in 
such  an  action."  But  the  judgment  for  the 
plaintilTs  was  reversed  on  the  ground  of  ex- 
cessive damages,  the  action  being  by  the 
father  and  mother  of  an  infant  child,  for 
their  mental  anguish,  it  appearing  that  the 
body  liad  been  placed  in  a  rough  coifin  and 
buried  on  top  of  the  coffin  of  another  child, 
and  only  a  little  distance  imder  the  ground. 

It  may  be  noted  that  in  Long  v.  Chicago, 
R.  I.  ft  P.  R.  Co.  15  Oka.  512,  6  L.R.A. 
IX.S.)  883,  86  Pac.  289,  6  Ann.  Cas.  lOOo, 
20  Am.  Neg.  Rep.  710,  where  the  parents  of 
a  minor  son  brought  an  action  sfrainst  a  car- 
rier which,  in  transporting  the  body,  had 
dropped  it.  breaking  the  casket,  and  muti- 
lating and  disffguring  the  body,  and  the  de- 
fendant offered  to  confess  judgment  to  the 
amount  of  the  actual  damages  necessary  to 
restore  the  body  and  the  casket  for  burial. 
the  court  held  that  the  defendant  waa  not 
liable  for  any  mental  sjiguish,  and  judg- 
ment, therefore,  was  for  the  defendant. 
Son  of  deceased. 

In  Wall  V.  St.  Louis  ft  S.  F.  R.  Co.  — 
Mo.  App.  — .  lee  S.  W.  257,  the  court  sus- 
LR.A.lDl.'iR. 


tained  the  right  of  a  son  to  r 
action  for  the  wilful  and  wanton  mutila- 
tion of  the  body  of  his  widowed  mother,  who 
lived  with  and  was  supported  by  him, 
against  the  carrier  to  which  he  had  in- 
trusted it  for  traaaportatioo. 

It  is  error  to  sustain  the  demurrer  to  a 
complaint  of  a  son  for  the  unlawful  and 
wilful  mutilation  of  the  bod;  of  his  mother, 
which  alleges  that  he  is  the  son  and  heir, 
and  that  he  waa  requested  by  her,  before 
her  death,  and  instructed,  to  take  charge  of 
her  body,  and  was  the  only  person  into'- 
eated,  for  this  allegatiou  is  sufficient  on  de- 
murrer to  exclude  existence  of  any  surviv- 
ing husband,  or  any  other  child  having 
equal  or  greater  rights  or  duties  to  supply 
proper  burial  for  his  mother's  remains,  and 
if  others  exist  whose  rights  would  suffer  in- 
vasion by  such  acts  as  are  charged,  so  that 
they  would  have  actions  therefor,  that  fact 
can  be  set  up  by  the  defendant,  and  the 
necessity  or  propriety  of  their  joinder  can 
be  then  i;onsidered.  Koerber  v.  Patek,  123 
Wis.  453,  68  L.R.A,  956,  102  N.  W.  40. 

Brother  of  deceased. 
See  Thompson  v.  Pierce,  supra,  "Spouse." 
See   lioara  v.   Cleveland,  C.  C.  ft  St.  L.  R. 
Co.  infra,  next  subdivision. 

Right  of  contracting  party. 

Cases  will  be  found  throughout  this  note 
where  the  action  arose  out  of  contract.  It 
is  only  intended  to  refer  here  to  coses  dis- 
cussing the  effect  of  the  complication  of  the 
question,  "In  whom  is  the  right  of  recov- 
ery !"  by  the  fact  that  the  mutilation  occurs 
by  the  action  or  default  of  one  to  whom  it 
has  been  delivered  for  some  proper  purpose. 

For  mental  anguish  as  element  of  dam- 
ages in  action  for  breach  of  contract  rela- 
tive to  corpse,  see  the  note  to  Beaulieu  v. 
Great  Northern  R.  Co.  IS  L.R.A.|N.S.)  564. 
and  also  the  case  of  Hall  v.  Jackson,  24 
Colo.  App.  225,  134  Pac.  151. 

In  Louisville  ft  K.  R.  Co.  v.  Wilson,  123 
Ga.  62,  51  S.  E.  24,  3  Ann.  Cas.  128,  18  Am. 
Neg.  Rep.  26,  the  court  said,  in  holding  that 
an  action  would  lie  by  a  widow  against  ■ 
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an  action  for  damages,  recover  for  the  men- 
tal suffering  caused  b;  the  injury.  Perlej', 
Mortuary  I*w,  20;  Reniham  v.  Wright,  125 
Ind.  S36,  9  L.R.A.  614,  21  Am.  St.  Rep.  249, 
25  N.  E.  822;  Larson  v.  Chase,  supra:  Hale 
V.  Bonner,  82  Ten.  33,  ]4  L.Rjl.  338.  27 
Am.  St.  Rop.  850,  J7  S.  W.  605." 

In  that  case  the  widow  sued  for  the  muti- 
lation and  distlgurement  of  her  husband's 
body.  Here  tbe  mother  sues  for  the  wrong 
done  her  in  the  mutilation  qf  her  eon'i 
body,  the  father  being  still  alive.  Can  she 
do  BoT  is  the  question  for  ub  to  decide.  It 
is  said  in  13  Cye.  at  pa^  2S1,  that  "an 
unauthorized  and  unlanful  mutilation  of 
a  corpse  before  burial  gives  rise  to  an  action 
for  damages  in  favor  of  the  surviving  hus- 
band or  wife  or  next  of  kin.  So  the  next 
of  kin  of  a  dead  person  has  a  cause  of  action 
against  a  carrier  for  an  injury  to  the  body 
of  such  deceased  person,  caused  by  the  neg- 
ligent act  of  the  carrier  while  transporting 
it  for  hire." 

And  in  Burney  v.  Cliildren's  Hospital, 
109  Mass.  57,  38  L.R.A.  413,  61  Am.  St. 
Rep.  273,  47  N.  E.  401,  it  appeared  that 
a  child  Jied  in  a  Boston  hospital  and  an 
autopsy  was  performed  upon  the  body  nitb- 
out  any  authority  from  the  parents.  It 
was  held  that  the  father  of  the  child,  being 
its   natural   guardian,   and   after   its   death 

railroad  company  for  permitting  hi 
band's  body  to  become  soaked  and  otherwise 
mutilated  during  its  transportation  engaged 
by  her;  "It  certainly  cannot  be  said  by  the 
defendant  company  that  a  corpse  is  suffi- 
ciently property  for  a  railroad  company  to 
receive  and  accept  pay  for  its  transporta- 
tion, but  is  rot  BuPlicientfy  property  to  au- 
thorise a  recovery  for  a  breach  of  duty  aris- 
ing therefrom,  or  to  prevent  any  duty  from 
arising  under  such  circumstances.  If  it  re- 
ceived this  body  to  be  transportpd  for  hire, 
it  was  bound  to  discharge  the  duties  aris- 
ing from  HO  doing;  and  for  a  failure  to  do  so 
would  be  liable  to  an  action." 

The  brother  of  a  decedent,  when  sued  by 
a  carrier  for  transportation  of  the  decedent's 
body,  wi*  held  entitled  to  recoup  damages 
for  injury  to  the  body,  although  it  ap- 
peared that  the  decedent  left  a  mother  and 
another  brother.  Thus,  in  Beam  v.  Cieve- 
Und,  C.  C.  Jt  St.  L.  R.  Co.  97  III.  Ap^.  24, 
t^e  defendant,  when  sued  in  assumpsit  by 
tbe  carrier  for  transportation  by  special 
train  of  the  body  of  his  dead  brother,  set  up 
in  recoupment  that  he  had  hired  tbe  car- 
rier to  take  the  body  of  his  brother  by  ordi- 
nary train,  and  the  carrier  having  made 
a  mistake,  it  became  necessary  to  oriler  a 
special  train ;  and  that,  owing  to  the  delay, 
the  body  became  decomposed,  and  was  thus 
untlt  for  public  view  when  it  reached  the 
destination.  It  was  held  that  tbe  claim  for 
damages  occasioned  to  the  body  was  a  prop- 
er subject-matter  of  recoupment  by  the  de- 
fendant when  he  was  sued  by  the  carrier  to 
L,R.A,19I9B, 


having  a  right  to  the  possession  of  th« 
body  for  burial,  could  maintain  an  action 
for  damages  against  the  hospital  authori- 
ties for  such  unauthorised  autopsy,  and  the 
court  held  that  as  "In  the  case  at  bar,  there 
was  no  executor,  and  there  could  be  none, 
as  the  deceased  was  a  minor,  the  father,  as 
the  natural  guardian  of  the  child,  was  en- 
titled to  the  possession  of  its  body  for 
burial.  Being  entitled  to  the  possession  of 
the  body,  for  the  purposes  of  burial,  is  not 
his  right,  against  one  who  unlawfully  in- 
terferes with  it  and  mutilates  it,  aa  great 
as  it  would  be  if  the  body  was  buried  in 
his  lot,  and  was  thence  unlawfully  removed! 
That  an  action  may  be  maintained  in  the 
latter  case  we  have  already  seen,  and  we 
are  of  opinion  that  it  may  be  in  the  former." 

Speaking  to  the  same  question  in  Bogert 
T.  Indianapolis,  13  Ind.  at  page  138,  tbe 
court  said:  "We  lay  down  tbe  proposition 
that  the  bodies  of  the  dead  belong  to  the 
surviving  relations,  in  the  order  of  inheri- 
tance, as  property,  and  that  they  have  the 
right  to  dispose  of  them  as  such,  within 
restrictions  analogous  to  those  by  which  the 
disposition  of  other  property  may  be  regu- 
lated." 

Whatever  was  formerly  the  law  under 
Rev.  Code,  chap.  64,  S  1,  and  subsecs.  5  and 
6;  Revisal,  chap.  1,  g  132,  subsecs.  5  and  • 

recover  for  such  transportation,  and  the 
court  uas  also  of  the  opinion  that  he,  as 
the  brother  of  tbe  deceased,  and  the  one  who 
had  undertaken  to  pay  for  such  transporta- 
tion, had  such  an  interest  in  the  dead  body 
as  entitled  him  to  damages  for  an  injury 
occasioned  thereto  by  the  negligent  act  of 
the  carrier  white  transporting  the  aame  for 

The  question  of  the  contract  may  have  en- 
tered into  the  decision  in  Miner  v.  Canadian 
P.  R.  Co.  supra,  "Parents  of  deceased — cases 
arising  out  of  con  tracts." 

In  Cook  V.  Walley,  1  Colo.  App.  183,  27 
Pac.  960,  the  court  referred  to  the  question 
of  the  various  rights  of  heirs  or  of  the  hus- 
band of  a  wife,  living  separate  from  her 
husband  and  children  at  the  time  of  her 
death,  to  bring  an  action  for  damages  for 
an  unlawful  dissection  of  her  body  against 
undertakers  hired  to  prepare  the  body  for 
burial  by  two  of  the  children  and  heira. 
The  court  was  of  opinion  that  it  was  the 
husband's  duty  to  attend  to  the  burial,  but 
the  case  was  decided  on  tbe  ground  that 
there  was  good  reason  for  the  autopsy. 

While  perhaps  not  strictly  within  the 
acope  of  this  note,   reference  may  be  made 

Dunn  V.  Smith,  —  Tex,  Civ.  App.  — ,  74 

W.  57fi,  wliere  tbe  mother,  sisters,  and 
brother  of  an  intestate  decedent  contracted 
with  an  undertaker  to  deliver  a  coffin  and 
rotie  which  they  had  purchased  of  him  at  a 
pesthouse,  where  the  decedent  had  died,  and 
the  defendant  furnished  no  robe,  but  a  small 
id   poor   coHin,   which   burst,   and   the   re-. 
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(Gitle^ie  T.  F07,  40  N.  C.  [S  Ind.  Eq.] 
282)  ;  the  Public  Laws  of  1911,  chsp.  172; 
Pell's  Revisal  {Supplement)  g  132,  p.  4,-~ 
tbe  Ian  hoB  now  been  made  clear,  aa  that 
act  provides  ttoA  "It,  in  the  lifetime  of  the 
father,  any  of  hii  cliildren  sliall  die  in- 
teatate  without  wife  or  childrfn,  then  the 
father  ahall  be  entitled  to  all  of  the  per- 
sonal property  of  Buch  deceased  cliild," 

This  was  an  amendment  to  Revisal,  g  132, 
subaec.  6.  Wlien  the  father  is  dead  the 
former  law  is  in  foree,  and  if  there  is  no 
widow  01  children  of  tbe  deceased  child,  the 
mother  and  brothers  and  sisters  take  equal- 
ly as  distributees,  and  if  tliere  is  a  widow, 
she  and  the  mother  take  equally.  Wells  v. 
Wella,  366  N.  C.  246,  72  S.  E.  311  (on 
rehearing  in  158  N.  C.  330,  74  S.  E.  114). 
But  the  latter  question,  where  there  is  no 
father,  does  not  arise  in  this  case,  and  we 
only  mention  it  incidentally  and  in  pasaing. 
We  are  concerned,  though,  with  the  recent 
clear  and  explicit  atatement  of  the  law  in 
act  of  1911,  chap.  172,  by  which  the  father 
is  made  next  of  icin  or  nearcRt  relative  of 
hia  child,  to  the  exclusion  of  the  mother. 
He  is  the  natural  guardian  of  his  child, 
aa  we  have  seen,  and  wliile  there  may  have 
been  formerly  some  doubt  as  to  his  status 
in  the  succession  to  bis  deceased  child's  per- 
sonal  estate,   there   can   be   none  since   the 


passage  «[  that  act,  which  applies  to  this 
case,  aa  tbe  death  occurred  in  April,  1912, 
after  the  act  took  effect.  There  is  therefore 
every  reason  why  he  should  be  preferred  to 
the  mother.  When  a  contest  arisee  between 
them  aa  to  the  child's  custody,  and  there  ia 
no  personal  disqualification  of  the  father, 
be  ia  given  the  preference.  Harris  v.  Harris, 
115  N.  C.  687,  44  Am.  St.  Rep.  471,  20 
S.  E.  187;  Newsome  v.  Bunch,  144  N.  C. 
15,  56  S.  E.  509;  Re  Tnmer,  161  N.  C.  474, 
66  S.  E.  431.  He  is  primarily  liable  fot 
the  support,  maintenance,  and  education 
of  his  child,  as  between  himself  and  its 
mother.  29  Cyc.  1606.  He  is  entitled  to 
its  services  and  earnings.  Id.  1S23:  Wil- 
liams V.  Southern  R.  Co.  121  N.  C.  512,  28 
S.  K.  367,  3  Am.  Neg.  Rep.  456,  where 
Justice  Clark  (now  Chief  Justice)  says: 
"For  tbe  services  the  son  had  rendered, 
compensation  belonged  to  the  father."  And 
in  29  Cyc.  at  pages  163T  et  aeq.,  it  is  said: 
"A  parent  has,  as  a  general  rule,  a  right  of 
action  against  a  person  whose  wrongful  act 
or  omission  has  caused  an  injury  to  tbe 
child.  As  between  the  parents  this  right 
belongs  primarily  to  the  father;  but.  as  a 
general  rule,  is  given  to  the  mother  where, 
by  reason  of  the  father's  death  or  otherwise, 
the  right  to  the  custody  and  services  of  the 
child  has  devolved  upon  her.     Tbe  parent's 


mains  had  to  be  shoved  or  packed  into  the 
hox.  The  plaintiffs  were  allowed  to  recover 
damages  for  the  price  of  the  articles  bought, 
less  the  value  of  those  furnished,  for  mental 
anguish,  and  e^erap1ary  damages;  and  dece- 
dent's half-brothers,  not  parties  to  the  con- 
tract, were  properly  not  parties  to  the  ac- 

>Iiscellaneoua. 


mpany  which  has  issued 
•  policy  of  accident  insurance  containing  a 
provision  that  it  shall  "have  tbe  right  and 
opporlunity  to  make  an  autopsy  in  case  of 
death''  has  the  right,  where  it  is  in  doubt 
whether  the  insured  died  from  accident  or 
not,  to  make  an  examination  of  the  vital 
parts,  which  is  superior  to  any  property 
rights  in  any  member  of  the  family  of  the 
assured,  particularly  as  against  the  widow, 
claiming  the  custody  of  the  organs  aa  widow, 
and  also  aa  the  beneficiary  under  certain 
policies  upon  the  life  of  her  husband,  and 
also  as  against  the  child  who  is  the  bene- 
ficiary in  the  policy  issued  by  the  company 
issaing  tbe  aceident  policy.  Painter  v. 
United  SUtea  Fidelity  &  G.  Co.  123  Md. 
301,  91  Atl.  158,  where  the  court  aJIirmed 
a  judgment  appointing  a  physician  receiver 
of  the  organs  in  question,  and  directing  him 
to  make  a  full  and  complete  chemical  and 
pathological  examination  of  such  organs  or 
remaina  of  organs,  or  to  make  such  partial 
examination  as  the  complainant  insurance 
companv  might  require.  The  court  said: 
I..R.A.101.)B. 


"The  appellants  made  the  contention,  both 
in  the  demurrers  and  the  answers,  tlmt  the 
proposed  examination  would  amount  to  a 
deprivation  of  their  property  without  due 
process,  within  tlie  meaning  of  the  14tL 
Amendment  to  the  Constitulion  of  the 
United  States,  and  also  within  the  mean- 
ing of  the  like  provision  of  the  Constitu- 
tion of  Marjlana.  Pome  of  the  American 
courts  have  followed  the  old  English  rule 
that  one  cannot  dispose  of  his  body  after 
death;  but  tbe  great  weight  of  authority  in 
this  country  is  that  one  can  dispose  of  hid 
body  by  will.  See  cases  cited  in  40  Cyc. 
1050.  The  courts  hold  that  the  surviving 
husband  or  wife  or  next  of  kin  have  a 
quasi  property  right  in  the  body  in  the 
absence  of  testamentary  disposition.  The 
right  is  not  a  property  right  in  the  general 
meaning  of  property  right,  but  is  extended 
for  the  purpose  of  determining  who  shall 
have  the  custody  of  the  body  in  preparing 
it  for  burial.  And  courts  of  equity  will 
protect  those  having  this  right  from  unrea- 
sonable disturbance." 

In  Doxtator  v.  Chicago  *  W.  M.  R.  Co. 
120  Mich.  500,  45  L.R.A.  535,  79  N.  W.  B22, 
6  Am.  Xcg.  Rep.  293,  the  case  went  for  the 
defendant  on  the  ground  that  it  was  not  re- 
sponsible for  what  had  occurred,  and  there- 
fore the  court  did  not  reach  tjie  question 
whether  the  widow  of  a  man  might  recover 
because,  when  he  was  fatally  injured,  part 
of  bis  legs,  which  were  amputated  during 
his  lifetime,  were  cremated  and  not  re- 
turned to  her.  B.  B,  B. 
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right  to  recover  (or  ui  injury  to  the  child 
revts  upon  the  doctrine  of  compeoBiitioD. 
It  ia  generally  stated  that  the  baBiB  of  the 
right  of  action  is  tbb  resulting  loss  of  the 
services  of  the  child;  and,  according  ta 
some  HUthoritiee,  this  is  the  sole  basis,  so 
that  if  there  be  no  actual  loss  of  serviceB, 
there  can  be  no  recovery  by  the  parent; 
but  other  authorities  base  the  right  of  ac- 
ti<m  upon  the  right  to  eerviees  rather  than 
the  actual  rendition  of  aervices.  The  more 
reasonable  view  is  that  the  right  of  action 
is  baaed,  not  only  upon  the  right  to  service*, 
but  also  upon  the  duty  of  care  and  mainte- 
nance; 80 'that  if  the  parent  is,  by  the 
wrong  of  another  in  injuring  the  child,  put 
to  e.'ctra  expense  in  fulKlling  hia  duty,  he  is 
entitled  to  recover  indemnity  from  the 
wrongdoer,  without  reference  to  any  loss  of 
services  resulting  from  the  injury"  (citing 
King  v.  Southern  R.  Co.  12H  Ga.  794,  8 
L.R.A.(N.S.»  544,  5S  S.  K.  B55;  Louisville, 
N.  A.  &  C.  R.  Co.  V.  OoodykoontK,  IIB  Ind. 
Ill,  12  Am.  St,  Hep.  371,  21  N.  E.  472; 
Citizens'  Street  R.  Co.  v.  Willoeby,  16  Ind. 
App.  312,  43  N.  E.  1068-,  Keller  v.  St.  Louis, 
1S2  Mo.  666,  47  L.R.A.  301,  64  S.  W.  438, 
and  other  cases). 

This  does  not  include  injuries  persons) 
to  the  child.  29  Cjc.  16B3;  Durkee  v. 
Central  P.  R.  Co.  56  Cal.  388,  38  Am.  Rep. 
69.  There  ere  many  other  primary  rights 
and  responaibiliticG  ol  the  father  with  re- 
spect to  his  child  which  could  be  enumer- 
ated, but  those  already  mentioned  will 
snfRee  to  ahow  t)ie  general  trend  of  the 
law  with  regard  to  his  priority  of  claim 
and  interest,  as  against  the  mother.  If  he 
is  entitled  to  the  preferential  right  to  sue 
in  the  cases  we  have  recited,  why  not  where 
the  body  of  the  child,  with  whose  decent 
burial  he  >■  charged,  has  been  mutilated 
or  disfigured  after  deathT  "At  common  law 
it  was  the  duty  of  the  father  to  decently 
inter  his  child  and  defray  necessary  ex- 
penses thereof,  if  he  possessed  the  means." 

n'ould  it  not  seem  to  follow  logically 
and  naturally,  as  the  night  the  day,  that 
if  he  must  attend  to  its  decent  burial,  he 
is  entitled  to  recover  (or  any  indignity  to 
or  defacement  of  the  hody,  by  which  its 
decent  interment  is  prevented  or  rendered 
more  difficult!  We  are  unable  to  perceive 
why  this  is  not  so.  It  eeems  to  be  settled 
that  the  right  to  sue  in  a  case  of  tliis 
kind  must  go  to  the  next  of  kin  in  tite  order 
of  their  seniority  o(  rank  as  fixed  by  the 
law,  the  (ather,  in  respect  to  a  deceased 
child,  being  placed  at  the  head  o(  the  class 
which  may  take  in  succession  (rom  the 
child,  and  there  in  no  double  headship,  in 
which  he  shan-s  this  right  with  the  mother. 
L.R.A.101.>H. 


When  he  dies,  the  mothw  goes  to  the  front, 
and  if  she  be  dead,  then  th«  next  at  itin. 
who  are  in  equal  degree  ol  kinship,  are 
advanced  to  this  position.  It  is  satd  in 
Iredell  on  Executors,  pp.  659,  680:  "The 
next  of  kin,  referred  to  by  the  statute,  are 

be  ascertained  by  the  same  rules  ot  con- 
sanguinity as  those  which  determine  who 
are  entitled  to  letters  ot  administration. 
tlieBe  rules  have  been  already  considered, 
but  it  may  be  convenient  to  repeat  ia  this 
place  some  of  their  reeults.  When  a  child 
dies  intestate,  without  wi(e  or  child,  leaving 
a  father,  the  latter  is  entitled,  aa  the  next 
of  kin  in  the  first  degree,  to  the  whole  o( 
the  personal  estate  of  the  intestate,  exclu- 
sive of  all  others.  Formerly,  if  a  child  had 
died  intestate,  without  a  wife,  child,  or 
father,  hia  mother  was  entitled,  as  the 
next  kin  in  the  first  degree,  to  his  whole 
personal  estate;  but  now,  by  our  statute, 
every  brother  and  sister,  and  the  represen- 
tativea  of  them,  shall  have  an  equal  share 
with  her.  The  principle  of  this  provision 
is,  that  otherwise  the  mother  might  marry 
a.nd  transfer  all  to  another  husband." 

It  may  be  well  to  note  that  the  recent 
legislation  of  the  Congress,  known  as  the 
Federal  employers'  liability  act,  places  the 
father  in  the  forefront  of  those  allowed  to 
recover  for  the  death  of  his  eon,  caused 
by  negligence  of  the  employer,  while  the 
Bon  was  engaged  in  interstate  commerce, 
where  there  is  no  surviving  husband,  widow, 
or  children  □(  the  deceased  child,  as  in  this 
case.  Kee  Thornton,  Federal  Employers' 
Liability,   S   79. 

\Vc  have  been  re(erred  by  learned  counsel 
of  the  plaintiff  to  Davis  v.  Seaboard  Air 
Line  R.  Co.  130  N.  C,  JI6,  1  Ann.  Cas.  214. 
48  S.  E.  eOl,  aa  establishing  the  principle 
in  this  state  that  the  father  and  mother  are 
jointly  the  bcneti claries,  under  the  statute 
of  distributions  already  cited,  of  any  recov- 
ery for  the  death  of  the  child  caused  by 
n^ligence  or  wrongful  act,  but  this  is  not 
so,  aa  an  examination  of  that  case  will 
show.  The  chief  justice  there  expressly 
says:  "We  refrain  (rom  passing  upon  the 
point  <)ecanBc  it  is  not  raised  in  this  record, 
but  it  may  hocomc  pertinent  in  another 
trial." 

Even  that  question  is  specialty  left  open 
for  future  decision,  when  presented.  But 
that  is  not  the  point  here;  and,  even  if  that 
question  had  been  decided,  as  counsel  sup- 
poaed  it  had  been,  it  would  not  necessarily 
alter  our  conclusion,  and  certainly  not  ainci- 
the  law  has  been  changed  by  the  act  of 
1911,  chap.  1T2.  Nor  does  Laws  of  1913, 
chap.  13,  giving  to  a  married  woman  her 
earnings,  under  a  contract  for  her  pergonal 
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services,  ftnd  any  damages  for  personal  in- 
jur; to  her,  or  other  tort  auataioed  by  her, 
have  any  bearing  upon  the  case.  The  law 
of  1911  ia  explicit,  beyond  the  possibility  of 
cavil,  that  the  fatlicr  shall  be  considered  as 
next  of  kin  to  his  child.  As  tlie  male  plain- 
titr  has  expreasly  entered  a  disclaimer  in 
this  case  of  any  damages  for  the  mutilation, 
and  tile  case  therefore  rests  solely  upon  the 
right  of  the  feme  plaintitT,  the  judge's  rul- 
ing was  obviously  correct.  A  cursory  read- 
ing of  Price  v.  Charlotte  Electric  R.  Co. 
160  N.  C.  450,  76  S.  E.  502,  will  show  that 
it  lias  DO  application  to  this  case.  There 
the  husband  and  wife  were  conceded  to  have 
separate  and  distinct  causes  of  action,  and 
the  husband,  having  consented  that  his 
damages  for  loss  of  her  services  might  be 
included  in  the  judgment  in  favor  of  liis 
wife,  was  estopped  thereby  to  set  up  there- 
after any  claim  to  his  said  damages.  There 
could  not  be  two  recoveries  for  the  loss 
of  his  wife's  services,  one  by  her,  with  his 
consent,  and  then  one  by  him.  Having 
given  up  his  cause  of  action  to  her,  be 
could  not  sue  upon  it  himself.  Here  there 
is  no  proseoution  of  his  cause  of  action,  but 
solely  a  claim  of  the  wife  for  damages  sup- 
posed to  be  due  directly  to  her. 
Aftirmed. 

Clark,  L'h.  J.,  dissenting: 

There   is,   strictly  speaking,   no  property 

in  a  dead  body,  though  its  possession  can 
be  recovered.  This  la  not  an  action  to  re- 
cover the  posse Bsion  of  the  body,  hut  an 
action  of  tort  for  the  mental  anguish  caused 
the  mother  by  the  wrongful  mutilation  of 
the  body  of   ber   son. 

The  statute  of  distributions  has  no  appli- 
cation. )n  Kyles  v.  Southern  R.  Co.  147 
N.  C.  3fl4,  16  L.R.A,(_N,S.)  40.5,  61  S.  E. 
■278,  it  was  held  that  the  widow  could  re- 
cover punitive  damages  for  mutilation  of 
the  dead  body  of  her  husband.  'Iliis  proves 
that  an  action  (or  the  ttirt  ia  not  required 
to  be  brought  by  the  next  of  kin,  for  the 
widow  is  not  the  next  of  kin  of  her  hus- 
band. This  action  is  a  tort  to  be  sued  for 
by  the  person  who  most  naturally  would 
have  suffered  mental  anguish  by  reason  of 
the  wrongful  mutilation  and  indignity  in- 
flicted on  the  body  of  the  dead  son.  He  was 
eighteen  years  old  and  the  support  of  his 
mother.  Her  husband  is  an  invalid,  but 
was  joined  as  a  plaintiff  as  in  Price  v. 
Charlotte  Klectric  R.  Co.  IfiO  N.  C.  450, 
78  S.  E.  502.  In  that  case,  where  the  hus- 
band was  joined  in  an  action  with  bis  wife 
to  recover  damages  for  a  personal  injury 
to  them  both,  arising  from  the  same  negli- 
gent act,  and  his  counsel  withdrew  all  claim 
L.R,A.iei5B. 


for  damage*  for  him,  and  the  action  was 
Huccesafully  prosecuted  to  recover  damages 
for  the  injuries  inflicted  on  the  wife,  in- 
cluding personal  and  physical  anguish,  and 
loss  of  time,  the  court  held  that  she  could 
recover.  This  case  is  exactly  like  that,  and 
the  judgment  in  her  favor  could  be  recov- 
ered, even  as  the  law  formerly  stood. 

But  in  fact  the  position  of  the  wife  ia 
rendered  much  stronger  by  the  act  which 
was  immediately  passed  as  soon  as  the  next 
general  assembly  met  (chapter  13,  Laws 
1913),  which  provides,  among  other  things 
"Auy  damages  for  personal  injuries  or  other 
tort  can  be  recovered  by  ber  suing  alone." 
This  ia  a  tort  pure  and  simple,  and  the  wife 
is  entitled  to  recover  for  it  just  as  she  has 
recovered  In  actions  for  failure  to  deliver 
a  telegram  whereby  she,  as  well  as  her 
husband,  has  suffered  mental  anguish. 
Gerock  v.  Western  V.  Tel(«.  Co.  147  N.  C. 
7,  60  S.  E.  GST.  This  action  is  for  mental 
anguish  and  damages  suffered  by  her,  and 
not  by  the  estate  of  her  son,  who  was  eight- 
een years  of  age.  If  an  action  had  been 
brought  for  bis  wrongful  death,  it  should 
have  been  brought  by  the  administrator. 

The  court  granted  a  nonsuit  upon  the 
ground  that  the  wife  was  not  the  "next  of 
kin,"  but  that  the  hnsband  was.  If  so,  he 
was  also  a  party,  i'he  statement  is  in- 
correct as  a  matter  of  fact.  It  is  true  that 
chapter  172,  Laws  1611,  does  amend  the 
statute  of  distributions,  by  providing  that 
the  father  shall  receive  "all  the  personal 
1  property  of  any  of  his  children  who  shall 
die  intestate,  without  wife  or  children," 
thereby  giving  him  preference  over  the  wife 
and  to  her  total  exclusion  in  his  favor. 
Whatever  may  be  said  as  to  the  justice  or 
injustice  of  such  provision,  it  does  not  en- 
act an  untrue  statement  of  fact  by  say- 
ing tiiat  the  father  is  nearer  of  kin  to  the 
child  than  the  wife.  That  statute  has  no 
application  to  an  action  of  this  kind,  which 
is  a  tort  for  the  anguish  suffered  by  the 
mother  by  reason  of  the  mutilation  of  the 
body  of  the  son  whom  she  brought  into 
tlie  world  and  nourished.  Ureat  nature 
tells  UB  that  her  suffering  is  something 
apart  from  and  usually  greater  than  that 
of  her  husband.  It  is  for  this  wrong  that 
she  has  sued,  and  not  for  a  ahare  in  his 
estate.  Indeed,  he  had  none,  being  a  lioy 
eighteen  years  old.  hpr  sole  support  fur  her 
and  her  invalid  husband,  and,  of  course,  the 
pride  of  her  heart. 

The  plaintiff  is  entitled  to  recover  as  a 
matter  of  justice  and  of  right  under  the 
legislation  enacted  for  the  benefit  of  mar- 
ried women  in  such  cases  under  chapt«r  13, 
I.aws  1913, 
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Homlcldp—  Bclf-defenBe  —  effect  of  wlll> 

inKiteee  lo  Hgbt. 

The  mere  ftut  that  one  who  ahoota  an- 
other who  seems  to  be  about  to  make  a 
murderouB  aseault  upon  him  was  willing  to 
enter  into  a  flght  with  decedent  with  dead- 
ly weapons  doet  not  deetroj  hia  right  to 
rely  on  self-defense  as  justiRcation  for  tha 
killing,  if  he  acted  solely  for  the  protection 
of  his  own  life,  and  not  to  inSict  barm  upon 
his  adversary. 

(Clark,  Ch.  J.,  dissents.) 

(October  14,  1914.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Pitt  County 
ctmvicting  him  of  manslaughter.  Reversed. 
The  facta  are  stated  in  the  opinion. 
Mewra.  Hannlns  A  Kllchtn,  Jarvls  & 
Wooten,  Harry  Skinner,  L.  G.  Cooper. 
F.  G.  Jamea  &  Son,  Moore  A  Long, 
Jnllns  Brown,  and  N.  W.  Onllaw,  for  ap- 

Defendant  was  entitled  to  rely  on  Helf- 
defense  as  justification  for  the  killiii);,  if  he 
acted  solely  (or  the  protection  of  his  own 
life. 

Wharton,  Homicide,  3d  ed.  S  223:  Wal- 
lace T.  United  SUtes,  162  V.  S.  4<t7.  40  L. 
ed.  1039,  16  Sup.  a.  Rep.  850:  State  v. 
Mazon,  90  N.  C.  670;  State  v.  Bievins,  138 
N.  C.  668,  50  8.  E.  763;  SUte  v.  Barrett, 
132  N'.  C.  1005,  43  9.  E.  832;  State  v.  Tur- 
pin,  77  K.  C.  473,  24  Am.  Rep.  455;  State 
V.  Gray,  162  N.  C.  608,  4S  L.R.A.(K.S.)  71, 
77  S.  E.  833;  State  v.  Blackwell,  162  N.  C. 
672,  78  8.  E.  316;  State  v.  Vann,  162  N.  C. 


635,  77  S.  E.  295;  State  t.  Johnson,  166  N. 
C.  382,  81  S.  E.  941. 

Messrs.  T.  W.  Blckett,  Attorney  Gen- 
eraJ,  and  T.  H.  CalTert,  Assistant  Attor- 
ney General,  for  the  State; 

If  defendant  was  willing  to  enter  into  a 
fight  with  the  deceased  with  a  deadly  weap- 
on, and  immediately  drew  his  pistol  and 
shot  and  killed  tbe  deceased,  he  would  be 
guilt;  of  manslaughter. 

State  ».  Robertson,  166  K.  C.  356,  81  S.  E. 
689;  State  V.  Bay,  166  N.  C.  420,  81  S.  £. 
1087. 

Walker,  J,,  delivered  the  opinion  of  the 

The  prisoner  was  indicted  in  the  court  be- 
low for  the  murder  of  T.  H.  Smith,  and  con- 
victed of  manslaughter.  Sentence  having 
been  pronounced,  be  appealed  to  this  court. 
The  deceased  was  chief  of  police  at  Farm- 
rille.  North  Carolina,  and  was  shot  by  the 
prisoner  at  the  latter's  store  in  Farmville, 
on  January  17,  1914,  it  being  Saturday 
night.  There  was  evidence  tending  to  show 
that  there  had  been  some  ill  feeling  between 
the  two  men,  on  account  of  tbc  fact  that  the 
deceased  had  been  watching  the  prisoner's 
place  of  business,  and  had  threatened  to 
prosecute  him  for  gambling  on  hia  premises 
and  selling  liquor,  and  that  deceased  was 
very  angry  with  and  had  threatened  to  kill 
the  prisoner.  They  had  an  altercation  the 
Saturday  night  of  the  week  before  the  homi- 
cide was  committed.  It  was  shown  that  the 
deceased  was  a  man  of  violent  temper  and 
dangerous,  to  the  knowledge  of  the  prison- 
er. On  the  night  of  the  homicide,  the  de- 
ceased entered  the  prisoner's  store  and  was 
ordered  out,  prisoner  saying  to  him,  "I 
have  told  you  to  keep  out  of  my  place  of 
business,  and  I  wish  you  would  get  out."  In 
order  to  better  understand  the  occurrences 
at  the  time  of  the  shooting,  it  is  well  to  give 
a  brief  description  of  the  drug  store.     The 


Note. — The  fault  which  the  majority 
of  the  court  in  Stati  v.  Pollard  found  in 
the  instruction  seems  to  Lave  been  in  its 
exclusion,  whether  so  intended  by  the  trial 
court  or  not,  of  the  possible  hypothesis  that 
tbe  defendant,  though  willing  to  enter  into 
a  fight,  did  not  in  fact  do  so.  but  merely 
defended  himself,  acting  lawfully  upon  tbe 
reasonable  appearance  of  serious  danger  to 
himself.  If  the  instruction  was  calculated 
to  give  the  jury  the  impression  that  defend- 
ant's mental  attitude,  which  did  not  alTect 
his  actual  conduct,  would  deprive  )iim  of 
the  right  of  self-defense.  It  was  erroneous. 
As  a  matter  of  evidence,  the  fact  that  de- 
fendant was  willing  or  even  anxious  to  have 
an  opportunity  to  shoot  the  deceased  would 
doubtless,  in  tome  cases,  weigh  .  strongly 
against  the  evidence  offered  in  his  behalf 
to  show  that  he  was  not  the  aggressor,  and 
I..R.A.1915B.  ; 


that  it  was  not  a  case  of  mutual  combat 
voluntarily  and  willingly  entered  into.  But 
if,  in  spite  of  the  fact,  the  jury  are  con- 
vinced that  the  defendant  was  not  in  fact 
the  aggressor,  and  that  he  acted  upon  the 
reasonable  appearance  of  danger  wbich  he 
had  not  invited  by  his  own  conduct,  it  seems 
clear  that  his  mere  mental  attitude  should 
not  affect  his  right  of  self-defense. 

Gratification  at  the  result  of  the  exer- 
cise of  a  legal  right  is  not  the  equivalent 
of  the  gratification  of  a  private  grudge  under 
the  guise  of  the  exercise  of  a  legal  right. 
In  the  view  which  the  majority  of  the 
court  took  of  the  instruction,  it  could  not, 
of  course,  be  justified  under  the  doctrine  as 
to  mutual  combat,  which  forms  the  subject 
of  the  note  to  Ex  parte  Colby,  4fi  L.R.A. 
<N.S.)  646.  G.  H.  P. 
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atore  stands  on  tlie  corner  of  the  street,  and 
thi^  entrance  to  the  store  is  at  the  coi 
On  the  left  as  one  enters  there  is  a  rot 
show  caaesi  then  in  front  of  the  door  i 
the  wall  there  is  another  row  of  show  ei 
on  one  of  which  stands  the  soda  fountain 
and  on  the  other  stands  the  cigar  case,  with 
a  space  of  about  2  feet  between  the  two; 
then  near  the  vnll  parallel  to  the  first  ron 
of  show  cases  is  the  third  row  of  sliow  cases. 
Ijmith  entered  the  store  at  the  door  and 
walked  first  where  some  joung  men  were 
punching  a  puncli  board  near  the  soda  foun- 
tain ;  one  of  them  askced  him  to  talee  a 
punch,  and  he  said,  "No,  I  am  :iot  taking 
an;  chances  to-night,"  and  then  turned  and 
walked  in  the  direction  of  the  third  row  of 
show  cases.  When  Smith  entered  the  store, 
defendant  was  standing  beiiind  his  counter 
near  the  soda  fountain,  where  the  young 
men  were  punching;  about  this  instant 
some  customer  called  for  a  package  of 
I'igarettes,  and  defendant  walked  down  be- 
hind the  counter  to  the  cigar  case  to  wait 
oil  the  customer.  While  defendant  was 
standing  behind  the  cigar  case  Smith 
walked  from  the  door  up  to  within  6  or  7 
feet  of  whure  defendant  was  standing.  De- 
fendant said  to  Smith,  *'I  have  ^old  vou  to 
keep  out  of  m;  place  cf  business,  and  1 
wish  you  would  get  out,"  Smith  replied, 
"1  am  not  going  aiijiviiere,  yon  damn  son 
of  a  bitch,"  and  then  threw  hia  riglit  ho.nd 
to  his  right  hip,  putting  his  left  foot  a 
little  fom-ard.  This  position  placed  Smith 
partly  facing  and  partly  sidcwise  to  the  de- 
fendant. When  defendant  saw  Smith  throw 
his  right  hand  to  his  hip  pocket,  he  lired 
the  fatal  shot,  believing,  as  he  says,  that  his 
own  life  was  in  danger.  When  defendant 
fired,  Smith  was  near  enough  to  liim  to 
reach  out  his  left  hand  and  catch  hold  of 
the  pistol  in  defendant's  hand.  A  struggle 
then  ensued  for  the  possession  of  the  pistol, 
and  while  tlie  struggle  was  going  on,  the 
second  shot  naa  fired,  which  went  in  the 
Hoor  behind  the  counter,  defendant  remain, 
ing  all  the  time  behind  the  same.  When 
Smith  entered  the  store,  he  had  his  hands  in 
his  pants  pocket,  so  nearly  all  the  wit- 
nesses say,  but  he  had  his  right  hand  out  of 
his  breeches  pocket  Just  before  the  shooting 
took  place,  according  to  those  who  were 
looking  at  him  at  the  time.  This  was  the 
defendant's  contention,  ss  stated  in  his 
brief.  The  prisoner  introduced  testimony  to 
show  that  he  acted  strictly  in  self-defense 
and  for  the  protection  of  himself  against  a 
threatened  agsaiilt  by  Smith,  which  would 
have  endangered  his  life.  Smith  had  two 
pistols;  one  in  his  right  overcoat  pocket, 
and  the  otlier  in  bis  left  hip  pocket.  As  he 
was  being  taken  from  the  store  after  the 
shooting,  he  fired  at  the  prisoner  with  one 
L.R.A.191SB. 


of  these  pistols,  but  did  not  hit  him.  The 
prisoner  contended,  and  offered  proof. to 
show,  that  just  before  he  fired  the  fatal  ahot 
Smith  had  placed  himself  in  a  hostile  and 
menacing  attitude,  which  at  once  inspired 
him  with  the  fear  or  apprehension  that  he 
was  about  to  attack  him  with  one  of  his 
pistols,  and  for  this  reason  he  shot  him, 
knowing  his  violent  character,  and  that  he 
had  threatened  to  kill  the  prisoner.  There 
ivas  a  vast  deal  of  evidence  bearing  more  or 
less  upon  the  pivotal  question  whether  the 
prisoner  fired  in  self-defense,  or  because  of 
hia  animosity  toward  Smith,  or  whether  ha 
entered  into  the  altercation  willingly.  The 
state  contended  that  the  pistol  was  fired  by 
the  prisoner  without  any  legal  provocation, 
though  the  solicitor  announced  that  he 
would  not  prosecute  him  for  murder  in  the 
first  degree;  and  that  the  prisoner  was,  at 
least,  guilty  of  manslaughter,  as  he  entered 
into  the  fight  willingly. 

This  brings  us  to  an  instruction  of  the 
court,  which  we  think  was  erroneous  and 
entitles  the  prisoner  to  a  new  trial.  It  is 
this:  "If  you  should  find  from  the  evidence 
that  the  defendant.  Pollard,  saw  the  de- 
ceased. Smith,  when  he  came  in  the  store, 
and  saw  that  his  face  was  red,  and  that  he 
appeared  to  be  mad,  and  that  he,  defendant, 
then  walked  from  the  position  he  occupied 
to  the  cigar  case  to  wait  upon  a  customer, 
and  that  the  deceased  saw  the  defendant 
there  and  approached  him  and  came  in 
about  9  or  7  feet  from  him,  and  the  de- 
fendant told  deceased  to  get  out,  and  the 
deceased  replied,  'I  am  not  going  anywhere, 
you  damn  son  of  a  bitch,'  and  turned  and 
carried  hia  right  hand  to  his  hip  pocket,  and 
the  defendant  believed  the  deceased  was 
about  to  draw  his  pistol  for  the  purpose  of 
Bssaulting  the  defendant  with  it,  and  that 
the  defendant  was  \vilHng  to  enter  into  a 
fight  with  the  deceased  with  deadly  weap- 
ons, and  immediately  drew  his  pistol  and 
shot  and  killed  the  deceased,  defendant 
would  be  guilty  of  manslaughter;  and  this 
would  be  so  if  the  manner  and  appearance  of 
deceased  were  such  as  to  cause  defendant  to 
believe  that  Smith  was  armed  with  deadly 
weapons,  and  that  he  was  about  to  harm 
him  with  them." 

It  will  be  seen,  at  a  glance,  that  the 
learned  presiding  judge  has  blended  the  doe- 
trine  of  self-defense  and  that  of  man- 
slaughter in  one  instruction,  without  proper 
discrimination  between  the  two,  and  he  used 
an  expression  which  was  manifestly  calcu- 
lated, though  of  course  not  intended,  to 
mislead  the  jury  as  to  the  true  nature  of 
manslaughter,  and  to  produce  confusion  In 
their  minds.  Every  man  who  is  induced  to 
act  in  his  self-defense  by  reason  of  a  threat- 
ened and  deadly  attack  upon  himself,  in  a 
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sense,  and  a  veiy  genuine  sense,  is  willing 
to  enter  into  the  Qght,  for  every  man  may 
fairly  be  supposed  to  be  willing  to  defend 
his  life  and  limb  against  one  wbo  threatens 
«itbet  by  a  demottBtration  of  foroe.  What 
his  Honor  intended  to  say,  we  aasume,  was 
this:  Hat  If  the  prisoner  justifiably 
fought  upon  a  principle  of  self-defense,  they 
should  acquit,  for  he  had  said  this  before 
in  his  charge;  but  if  he  did  not,  and  en- 
tered into  the  flght  willingly,  but  with 
legal  provocation,  he  would  be  gvilty  of 
manslaughter.  This  be  did  not  eay.  The 
very  same  kind  of  inetruction,  now  under 
ransideration,  wrb  given  by  the  court  in 
State  V.  Baldwin,  165  N.  C.  494,  71  S.  B. 
212,  Ann.  Cas.  1912C,  4TS,  and  met  then 
with  our  condemnation.  In  that  case, 
Justice  Hoke  said,  with  reference  to  it: 

The  judge  (diarged:  "'If  you  should  find 
that  he  fought  willingly  at  any  time  up  to 
the  fatal  moment,  it  would  be  your  duty  to 
convict  the  defendant  of  manBlaughter,  there 
being  no  evidence  tliat  he  retreated  or 
otherwise  showed  that  lie  abandoned  the 
Gght;  but  if  you  should  find  that  he  entered 
into  the  combat  unwillingly,  then  you 
should  proceed  to  consider  hia  plea  of  aelf- 
defense.'  In  Garland's  Case,  133  N.  C. 
673-678,  50  S.  E.  853,  the  court  said:  'It 
is  the  law  of  this  state  that  where  a  man 
provokes  a  fight  by  unlawfully  assaulting 
another,  and  in  the  progresB  of  the  fight 
kills  his  adversary,  he  will  be  guilty  of 
manslaughter  at  least,  though  at  the  precise 
time  of  the  homicide  It  was  necessary  for 
the  original  assailant  to  kill  in  order  to  save 
hia  own  life'  (citing  Fost.  C.  U.  p.  276). 
Hut  authority  does  not  justify  the  position 
as  contained  in  the  excerpt  from  his  Honor's 
charge.  That  if  he  fought  willingly  at  any 
time  up  to  the  fatal  moment,  it  would  be 
your  du^  to  convict  of  manslaughter.'  This 
would  be  to  inculpate  a  man  who  fought 
willingly,  but  rightfully,  and  in  his  neces- 
sary self-defense.  True,  the  concluding 
portion  of  the  statement  would  seem  to 
qualify  the  position  to  some  extent,  but  not 
snfllciently  so  to  correct  it.  and  in  a  case 
of  this  importance,  and  as  the  matter  goes 
back  for  another  hearing,  we  have  con- 
sidered it  best  to  advert  to  the  error." 

If  he  had  fought  willingly,  and  with  legal 
provocation,  which  was  not  sufficient, 
though,  to  acquit  or  to  reduce  his  assault  to 
self-defense,  he  would  still  be  guilty  of 
manslaughter.  If  the  homicide  is  neither 
murder  in  the  first  nor  second  degree,  and 
yet  is  not  excusable  in  law  hb  having  been 
done  in  the  slayer's  self-defense,  it  follows 
that  it  must  be  manslaughter.  The  judge 
may  have  had  in  mind  the  doctrine  as 
Stated  in  SUte  v.  Quick,  150  N.  C.  at  page 
824.  64  8,  E.  170,  where  it  is  said:  "There 
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is  evidence  tending  to  prove  that  the  quar- 
rel was  a  'drunken  brawl,'  started  suddenly 
by  an  altercation  over  some  gin;  that  the 
deceased  whipped  out  his  pistol  and  shot  at 
defendant  -about  the  same  time,  if  not  a 
little  sooner,  than  defendant  shot  at  him: 
that  the  parties  fought  willingly,  suddenly, 
and  upon  equal  terms.  This  brings  th-  case 
within  those  precedents  which  hold  that  if 
two  men  fight  upon  a  sudden  quarrel,  and 
one  kills  the  other,  the  chances  being  equal, 
this  constitutes  manslaughter.  State  v. 
Massage,  S6  N.  C.  430;  State  v.  Hildreth, 
31  N.  C.  (9  Ired.  L.)  42&,  51  Am.  Dec.  364; 
SUte  V.  Brittain,  89  N.  C.  481;  SUte  v. 
Ellick,  60  N.  C.  (2  Winst.  L.)  58,  80  Am. 
Dec.  442.  Killing,  the  result  of  passion 
produced  by  fight,  is  manslaughter.  SUte 
V.  Miller,  112  N.  C.  878,  17  S.  E.  167; 
State  V.  Crane,  H5  N.  C.  619.  It  is  further 
held  that  if  a  person  upon  whom  an  as- 
sault is  made  with  violence  resent  it  im- 
mediately by  killiug  the  aggressor,  and  act 
therein  in  heat  o(  blood,  and  not  oiclusively 
in  his  own  defense,  it  is  manslaughter. 
State  y.  Taokett,  8  N.  C.  (I  Hawks)  210: 
State  V.  Roberts,  8  N.  C.  (1  Hawks)  350. 
9  Am.  Dec.  643;  State  v.  Smith,  77  N-  C. 
488;    SUte   V.   Barnwell,   80  N.   C.  466." 

But  that  does  not  justify  the  charge  given 
in  this  case.  In  order  to  be  guilty  at  all 
he  must  have  fought  willingly,  but  wrong- 
fully. If  he  fought  willingly,  but  right- 
fully, that  is,  exclusively  in  bis  own  defense, 
uo  excessive  force  being  employed,  he  should 
be  acquitted.  But  he  is  entitled  to  have  the 
jury  judge  his  conduct  by  circumstances  as 
they  reasonably  appeared  to  him  at  the  time 
of  the  homicide.  It  is  the  reasonable  appre- 
hension of  danger  by  him,  to  be  found  by 
the  jury,  that  excuses  bis  act,  and  he  may 
act  upon  appearances.  We  recently  sUted 
the  principle  in  SUte  t.  Blackwell,  1S2  N. 
C.  at  page  683,  78  N.  E.  320,  citing  SUte 
V.  Barrett,  132  N.  C.  1006,  48  S.  E.  832. 
aa  follows:  "  'The  reasonableness  of  his  ap- 
prehension must  always  be  for  the  jury,  and 
not  the  defendant,  to  pass  upon;  but  the 
jury  must  fomt  their  concIuBion  from  the 
facts  and  circumstancee  as  they  appeared 
to  the  defendant  at  the  time  he  committed 
the  alleged  criminal  act.  If  his  adversary 
does  anything  which  is  calculated  to  excite 
in  his  mind,  while  in  the  exercise  of  ordi- 
nary flrmness,  a  reasonable  apprchensim 
that  he  is  about  to  assail  him  and  take  his 
life,  or  to  inflict  great  bodily  barm,  it 
would  seem  that  the  law  should  permit  him 
to  act  in  obedience  to  the  natural  impulse 
of  self-preservation,  and  to  defend  himself 
against  what  he  supposes  to  be  a  threat- 
ened attack,  even  though  it  may  turn  out 
afterwards  that  he  was  misled:  provided, 
always,  as  we  have  said,  the  jury  find  that 
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hu  apprefaenBioii  was  a  reasoD«ble  one,  and 
that  he  acted  with  ordiDary  finaneM.'  Thf 
prisoner  must  not  only  hare  tbought  that 
he  was  in  danger  of  his  life  or  of  receiTing 
great  bodily  barm,  but  his  apprehension 
must  be  based  on  reasonable  grounds,  to 
be  found  bj  the  jurj  in  the  manner  we  have 
stated,   and  not  by  the  prieoner." 

Also  citing  SUte  v.  Cox,  153  N.  C.  038, 
09  S.  £.  419;  SUtf.  V.  Kjmbrell,  ISl  N.  C. 
702,  ee  S.  E.  208,  (114;  State  t.  Dixon,  75 
N.  C.  275:  and  SUte  r.  Nash,  S8  N.  C.  021. 
It  was  also  well  stated  by  Justice  Allen, 
very  recently  in  State  y.  Johnson,  16S  N. 
C.  392,  81  S.  E.  941,  ihua:  "These  author- 
ities (and  many  others  to  the  aame  effect 
could  be  cited)  establish  the  following  prop- 
ositions: (1)  That  one  may  kill  in  his  de- 
fense ...  to  prevent  death  or  great 
bodily  harmi  (2)  that  he  may  kill  wlicn 
not  necessary,  if  he  believec  it  to  be  so,  and 
has  a  reasonable  ground  for  the  belief ;  ( 3 ) 
tbat  the  reMonableness  of  the  belief  must  be 
judged  by  the  facts  and  circumstances  as 
they  appeared  to  the  party  charged  at  the 
time  of  the  killing." 

And  formerly  in  State  v.  Gray,  1(12  N. 
C,  613,  45  L.R.A.(N.S.)  71,  77  S,  E.  834, 
by  the  same  justice;  "One  may  kilt  when 
necessary  in  defense  of  himself,  hie  fam- 
ily, or  his  home,  and  be  has  the  tame  right 
when  not  ai'tually  necessary,  if  he  believes 
it  to  be  BO,  and  haa  a  reasonable  ground  for 
the  belief." 

See  State  v.  Vann,  182  N.  C.  535,  77  S.  E. 
295;  State  v.  Robertson,  IBG  K.  C.  356,  81 
S.  E.  6S9;  State  v.  Ray,  106  N.  C.  420,  81 
S.  E.  1087.  This  benignant  principle  of 
the  law  was  denied  to  the  prisoner  by  the 
instruction  of  the  court  which  we  have 
quoted,  becauae,  however  willingly  a  man 
may  Dght,  if  he  is  in  the  right  and  keeps 
within  the  legitimate  bounds  of  self-defense, 
the  law  will  protect  him.  It  is  only  when, 
under  the  guise  of  self-defense,  he  is  r.cting 
from  some  ulterior  motive  of  vengeance  or 
malice,  and  not  strictly  in  defense  of  his 
person,  that  he  will  be  condemned.  The 
very  question  was  presented  in  State  v. 
Garland,  138  N.  C.  678.  50  S.  E.  864,  where 
Justice  Ilolte  said:  ''Where  a  man  provokes 
a  fight  by  uniawfutly  assaulting  another, 
and  in  the  progress  of  the  fight  kills  his 
adversary,  he  will  be  guilty  of  mansiaugh- 
ter  at  least,  though  at  the  precise  time 
of  the  homicide  it  was  necessary  for  the 
original  assailant  to  kill  in  order  to  save 
his  own  life.  This  is  ordinarily  true  where 
a  man  unlawfully  and  willingly  enters  into 
a  mutual  combat  with  another  and  kills 
bis  adversary.  In  either  case,  in  order  to 
excuse  the  liilling  on  the  plea  of  self-defense, 
it  is  necessary  for  the  accused  to  show  that 
he  'quitted  the  combat  before  the  mortal 
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wound  was  given,  ai>d  retreated  or  fled 
as  far  as  he  could  with  safety,  and  then, 
urged  by  mere  necessity,  killed  hie  adTer- 
•ary  for  the  preservation  of  his  own  life.' 
Foet.  C.  L.  p.  278." 

It  will  be  observed  that  the  learned  judge 
there  states  that  the  prisoner  must  unlaw- 
fully and  wilfully  enter  a  mutual  combat 
with  his  adversary,  and  this  explains  what 
is  said  in  SUte  v.  Exum,  138  K.  C.  618, 
S19,  50  8.  E.  283,  citing  State  v.  Kennedy, 
91  N.  C.  572,  and  State  v.  Brittain,  89  N. 
C.  481.  But  in  this  case  there  was  ample 
evidence  tending  to  show  that  the  prisoner 
did  not  commit  any  unlawful  act.  althouf^ 
he  may  willingly  have  stood  his  ground 
and  defended  himself  against  what  he  had 
reason  to  believe  was  a  murderous  assault 
upon  him.  The  jury  may  have  found  from 
the  evidence  that  tbe  prisoner  had  been  in- 
formed of  the  deadly  threat  made  against 
him  by  the  deceased;  that  he  had  also  heard 
of  his  violent  temper  and  dangerous  tend- 
encies, aod  if  some  of  the  evidence  be  true, 
and  the  jury  must  pass  upon  its  credibility, 
that,  by  bis  threatening  attitude  toward  tiie 
prisoner  when  he  approached  him  in  the 
store,  he  had  determined  to  execute  his 
threats  then  and  there,  and  that  such  was 
the  impression  reasonably  made  upon  the 
prisoner  by  his  conduct.  If  such  were  the 
case,  as  has  been  formerly  and  justly  said 
by  this  court,  the  prisoner  could  not  be  ex- 
pected to  confront  a  lion  with  the  same 
composure  as  he  would  a  lamb,  a  pronounced 
enemy  and  belligerent,  as  he  would  a  friend 
or  a  man  of  peaceful  intentions.  He  must 
not  only  be  willing  to  defend  himself  against 
attack,  but  lie  must  also  be  in  the  wrong 
to  deprive  him  of  the  favorable  considera- 
tion of  the  law. 

If  the  instruction  of  the  court  be  correct, 
it  would  be  difficult,  if  not  impossible,  (o 
make  out  a  case  of  eelf-defense,  because 
every  man  who  is  in  the  right  when  de- 
fending his  person  against  a  threatened  and 
deadly  assault  would  be  convicted  of  man- 
slaughter, if  the  jury  should  Snd  that  he 
acted  willingly  in  protecting  himself  against 
the  attack.  \\p  would  then  have  the  con- 
verse of  Uie  dictum  of  Foster  and  Uale.  for 
instead  of  every  homicide  being  turned  into 
self-defense,  every  esse  of  genuine  self- 
defense  would  be  turned  into  murder  or 
manslaughter.  It  is  possible  for  an  assail- 
ant to  be  in  the  right,  if  be  has  not  him- 
self created  the  necessity  for  the  assault,  or 
brought  the  trouble  upon  himself  by  some 
unlawful  act.  In  this  instance,  the  jury 
may  have  found  that  the  situation  de- 
manded prompt  action  by  the  prisoner  in 
order  to  save  himself  from  a  menaced  at- 
tack of  a  man  known  by  him  to  be  his 
enemy,     and    who    had    actually     declared 
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vengeftnce  against  liim,  who  was  doubly 
armed  {or  any  eventuality,  and  who  had 
said,  almost  at  Uie  fatal  momeiit,  that  he 
vould  take  no  chanceB  that  eveDing.  All 
these  queatioiiB  were  for  the  jurj  upon  tlie 
the  evidence.  They  may  have  rejected  this 
testimony  and  have  found,  on  the  contrary, 
that  the  priaoner  did  not  assault  the  de- 
ceased honestly  and  with  good  faith  in  his 
self-defense,  but  unlawfully  and  with  a  bad 
motive,  convicting  him  of  murder  or  man- 
slaughter, as  upon  the  evideni^e,  they  might 
find  the  facts  to  be;  but  the  prisoner  was 
entitled  to  a  l^ally  proper  consideration 
of  the  testimony  for  and  against  him,  and 
was  handicapped  by  an  erroneous  view  of 
the  law,  by  which  his  willingneas  to  de- 
fend himself  was  made  the  test  of  his  crim- 
inality. 

In  a  very  true  sense  every  man  acts  will- 
ingly when  defending  himself. — that  is,  he 
exercises  his  volition  naturally  and  irresist- 
ibly in  favor  of  his  own  life, — although,  in 
another  sense,  he  may  be  compelled  to  act 
in  order  to  save  hia  life,  or  to  prevent  griev- 
ous bodily  harm  to  himself.  He  may  be 
said  not  to  act  by  choice,  and,  still  being 
fiercely  assaulted,  be  may  be  willing,  by 
natural  impulse,  to  resist  it  even  to  the 
taking  of  his  assailant's  life.  It  is  other- 
wise if  he  engages  in  a  fight  willingly,  and 
not  merely  in  self-defense,  for  this  is  also 
unlawful,  being  an  affray.  He  begins  in  the 
wrong  and  ends,  therefore,  in  the  toils  of 
the  law.  Being  then  in  fault,  the  principle, 
aa  stated  by  Foster  and  Hale,  applies :  "He, 
therefore,  who  in  case  of  a  mutual  conflict 
mould  excuse  himself  upon  tbe  foot  oC  self- 
defense  must  show  that  before  a  mortal 
stroke  given  he  bad  declined  any  farther 
combat  and  retreated  as  far  as  he  could  with 
safety,  and  also  that  he  killed  his  adver- 
sary through  mere  necessity,  and  to  avoid 
immediate  death.  If  he  failcth  in  either 
of  these  circumstances,  be  will  incur  the 
penalties  of  manslaughter,"  Fost.  C.  L. 
pp.  876,  277;  State  v.  Garland,  133  N.  C. 
«75,  50   S.   E.  853. 

Justice  Ashe,  quoting  from  Hale,  stated 
the  rule  strongly  and  clearly  in  IState  v. 
Brittain,  89  N.  C.  at  page  500,  as  follows: 
"If  A  assaults  B  first,  and  upon  that  as- 
sault B  reassaults  A,  and  tliat  so  fiercely 
that  A  cannot  retreat  to  the  wall  or  other 
non  ultra  without  danger  of  his  life,  and 
then  kills  B,  this  shall  not  be  interpreted  to 
be  te  defendaido,  but  to  be  murder  or  simple 
hoiaieide,  according  to  the  circumstancea  of 
the  case;  for  otherwise  we  should  have  all 
tbe  cases  of  murder  or  manslaughter,  by 
way  of  interpretation,  turned  into  «e  de- 
fendendo.  The  party  assaulted  indeed  shall, 
by  the  favorable  interpretation  of  tbe  law, 
have  the  advantage  of  this  necessity  to  be 
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interpreted  as  a  flight,  to  give  him  the  ad- 
vantage of  se  defende»do,  when  the  neces- 
sity put  upon  him  by  the  assailant  makes 
bis  flight  impossible;  but  he  that  firat  aa- 
saulted  hath  done  the  first  wrong,  and 
brought  upon  himself  this  necessity,  and 
shall  not  have  advantage  of  his  own  wrong 
to  gain  tbe  favorable  interpretation  of  the 
law,  that  that  necessity  which  he  brought 
on  himself  should,  by  the  way  of  intcrprc 
tation,  be  accounted  a  Sight  to  save  him- 
self from  the  guilt  of  murder  or  manslaugh- 

Kut  these  are  cases  wliere  tbe  prisoner 
was,  at  first,  in  tbe  wrong,  or  by  his  own 
conduct  provoked  the  difficulty.  Hia  act 
was  wrongful  and  unlawful  in  the  beginning 
and  committed  willingly,  and  he  will  be  ad- 
judged guilty  of  murder  or  manslaughter, 
according  as  the  jury  may  find  the  facts 
to  be,  unless  he  has,  in  good  faith,  aban- 
doned tbe  conflict  and  retreated  to  the  wall, 
in  which  case  his  plea  of  self-defense  may  be 
restored  to  him.  It  was  said  in  State  v. 
Baldwin.  152  N.  C.  822,  68  S.  E.  148: 
"Our  decisions  are  also  to  the  effect  that, 
though  there  may  have  been  previous  ill 
feeling  between  the  parties,  yet  if  they  after- 
wards meet  accidentally,  and  a  &ght  ensues, 
in  which  one  of  them  is  killed,  it  shall  not 
be  intended  that  they  were  moved  by  the 
old  grudge,  'unless  it  so  appear  from  the 
circumstances  of  the  affair.'  This  was  di- 
rectly held  in  tbe  case  of  SUte  v.  Hill,  20 
N.  C.  (4  Dev.  A  B.  L.|  629,  34  Am.  Dec. 
3B0,  where  there  had  previously  been  a  fight 
between  the  parties;  the  ruling  being  ex- 
pressed as  follows:  'Where  two  persons  have 
formerly  fought  on  malice  and  are  appar- 
ently reconciled,  and  fight  again  on  a  fresh 
quarrel,  it  shall  not  be  intended,'  etc.  The 
principle  was  affirmed  and  again  applied 
in  State  v.  Johnson,  47  N.  C.  (2  Jones,  L.) 
247,  04  Am.  Dec.  582,  and  in  the  opinion  of 
this  case  is  put  by  way  of  illustration:  'But 
where  A  bears  malice  against  B,  and  they 
meet  by  accident,  and  upon  a  quarrel  B 
assaults  A  with  a  grubbing  hoe,  and  there- 
upon A  shoots  B  with  a  pistol,  the  rule  of 
referring  the  motive  to  the  previous  mal- 
ice will  not  apply.'  And  this  is  in  accord 
with  tbe  doctrine  generally  prevailing." 

But  it  is  added  that  this  does  not  conflict 
with  the  rule  as  stated  in  many  cases,  nota- 
bly in  State  v.  Miller,  112  N.  C.  885,  17  8. 
E.  169,  by  Justice  Avery,  who  there  said; 
"It  is  true  that  when  the  killing  with  a 
deadly  weapon  ii  proved  and  admitted,  the 
burden  is  shifted  upon  the  prisoner,  and 
he  must  satisfy  tbe  jury,  if  he  can  do  so, 
from  the  whole  of  the  testimony,  aa  well 
that  offered  for  the  state  aa  for  tiie  defense, 
that  matter  relied  on  to  show  mitigation  or 
excuse   la   true.      State  v,   Vann,   82   N.   C. 
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631;  8Ut«  T.  Willis,  63  N.  C.  2G;  SUte 
V.  Brittaiu,  Sf)  N.  C.  481.  But  when  !:  ap- 
pears to  the  judge  that  in  no  aspect  of  the 
testimony,  and  under  no  inference  that 
can  be  fairly  drawn  from  it,  is  the  prisoner 
^ittj  of  murder,  it  is  his  duty,  certainly 
when  requested  to  do  so,  to  instruct  the 
jury  that  they  must  not  return  a  verdict  for 
any  higher  offense  than  manslaughter,  just 
as  it  would  be  his  duty  to  instruct,  in  a 
proper  case,  that  no  sufficient  evidence  had 
been  offered  to  either  excuse  or  mitigate  the 
nlaying  with  a  deadly  weapon.  Though  the 
law  may  raise  a  presumption  from  a  given 
state  of  facts,  nothing  more  appearing,  it  is 
nevertbelesB  the  province  of  the  court,  when 
all  of  the  facts  are  developed  and  known,  to 
tell  the  jury  whether  in  every  aspect  of  the 
testimony  the  presumption  is  rebutted. 
State  V.  Eoten,  86  X.  C.  701 ;  Doggett  v. 
Richmond  £  D.  R.  Co.  81  N,  C,  430;  Bal- 
linger  v.  Cureton,  104  N.  C.  474,  10  S.  R. 
064." 

Id  Wie  further  development  of  this  ease, 
it  may  be  that  tlie  principles  above  stated 
may  have  close  applicstion  to  the  facts  a  a 
disclosed  by  the  teetimony.  Tbey  are  now 
mentioned  as  showing  that  the  law  is  more 
lenient  than  would  be  indicated  by  the 
instruction  of  the  court  to  which  exception 

It  is  just  as  unlawful  to  kill  a  man  who 
gambles  or  illegally  sells  liquor  as  it  is  one 

who  is  innocent  of  these  offeases;  and  even 
if  the  prisoner  harbored  malice  towards  the 
deceased  because  of  his  real  or  imagined 
persecutions  as  a  public  ofGcer,  be  yet  had 
the  right  to  defend  himself  against  a  dan- 
^rous  assault  by  him.  This  court  said  in 
Staf«  V.  Ta-cha-na-tah,  64  N.  C.  614:  "The 
<|Uestion  whether,  where  an  antecedent 
grudge  exists,  and  the  parties  between 
Hliom  it  exista  meet  and  an  affray  ensues, 
and  ona  is  killed,  the  killing  shall  necessar- 
ily, or  by  a  presumption  of  law,  be  referred 
to  the  antecedent  grudge,  so  as  to  make  the 
killing  murder,  or  whether  the  existence  of 
malice  in  giving  the  mortal  blow  shall  he 
matter  of  inference  for  tlie  court  or  jury, 
from  all  the  eircuniiitiinces,  of  which  the 
antecedent  grudge  is  one,  was  considered 
with  great  care  and  ability  in  Johnson's 
Case,  supra,  and  we  think  the  rule  there 
announced  cannot  be  shaken.  The  latter 
view  was  there  asserted.  We  think  the  in- 
structions of  his  Honor  difFer  widely  from 
that  view,  and  they  seem  to  be  founded  on 
what  is  said  in  that  case  to  be  a  mistaken 
Tiew  of  Johnson's  Case.  23  N.  C.  U  Ired. 
L.)  364,  36  Am.  Dec.  742.  flis  Honor  re- 
fused the  instruction  asked  for,  that  if  the 
appellant  fought  only  in  self-defense  and  to 
save  his  own  life,  the  homicide  was  not  ma- 
licious, although  a  previous  ill  will  were 
L.R.A.]n]jB. 


shown,  and  told  the  jury  that  if  there  «u 
malice  (by  which  we  understand  malice 
implied  in  taw  from  the  antecedent  quar- 
rel), the  appellant  was  guilty  of  murder. 
In  this  we  think  there  was  error.  It  ia 
true  the  jury  convicted  the  appellant  only 
of  manslaughter,  but  the  instructions  were 
erroneous,  and  we  cannot  see  that  they  did 
not  operate  prejudicially  to  the  appellant." 

This  was  approved  in  State  t.  Brittain, 
with  the  comment  that  "this  court  held  the 
instructions  to  be  erroneous,  because  they 
could  not  see  'that  they  did  not  operate 
prejudicially  to  the  appellant.'  " 

The  question  at  last  is.  Did  the  pris- 
oner kill  in  defense  of  himself,  because  he 
reasonably  believed  that  he  was  about  to 
suffer  death  or  great  bodily  harm?  If  he 
did,  an  acquittal  should  follow,  although  he 
did  BO  willingly,  for  in  sucb  a  case  he  has 
committed  no  unlawful  act.  If  the  prisoner 
fired  his  pistol  and  killed  deceased  with 
malice,  and  not  in  self-defense,  he  is  guilty 
of  murder  in  the  second  degree,  unless  he 
did  it  deliberately  and  with  premeditation, 
when  it  would  be  murder  in  the  flrst  degree. 
for  which  the  etate  does  not  contend-,  if 
be  did  so  without  malice  and  upon  sufficient 
legal  provocation  and  in  the  sudden  heat 
of  blood,  it  is  manslaughter,  and  the  same 
result  would  follow  in  law,  if  he  used  e:<cea- 
sive  force;  but  if  be  killed  either  becanse 
it  was  necessary  to  do  so,  or  because  he  had 
good  ground  to  believe  it  necessary  in  his 
defense,  acting  upon  the  circumstances  as 
they  reasonably  appeared  to  bim  at  the 
time,  and  with  ordinary  lirmncss,  he  is 
not  guilty,  and  the  jurv  should  be  instruct- 
ed so  to  find-  He  was  not  hound  to  wait 
tor  his  adversary  to  execute  bis  threat  or 
to  put  himself  in  condition  to  do  so,  provid- 
ed he  bad  reason  to  believe  that  his  inten- 
tion was  to  slay  bim  with  bis  pistol,  or  to 
do  him  great  bodily  harm.  The  jury  must 
pass  upon  the  reasonableness  of  his  belief, 
giving  him  the  benefit  of  the  rule  we  have 
already  stated  that  they  must  judge  his 
case  by  the  circumstances  as  they  appeared 
to  bim  when  he  fired  his  pistol  and  inllicted 
the  mortal  wound,  and  not  by  the  real 
situation  as  it  may  be  found  to  have  been. 
State  V.  Nash,  88  N.  C.  621;  SUte  v.  Bar- 
rett, 132  N.  C.  100.5,  ^3  S.  E.  832,  and  ths 


other 


cited  c 


?   )>o: 


The  evidence  i 
Some  of  it  is  incompetent,  but  as  it  may 
not  he  offered  again,  we  nci-d  not  consider  it. 
There  is  other  evidence  which  is  competent 
when  confined  to  its  proper  limits,  but  so 
calculated  to  prejudice  the  prisoner  by  an 
improper  use  of  it  by  the  jury  that  they 
shouiil  be  carefully  instructed  as  to  its 
legitimate  bearing  on  the  case,  and  strictly 
cautioned  not  to  be  influenced  by  it  except 
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In  BO  tar  ae  it  is  relevant  to  the  issue.  The 
priioner  ii  entitled  to  thit  treatment  of 
the  evidence  to  prevent  any  wrong  and 
prejudicial  consideration  of  It. 

The  judgment  will  be  set  aside  and  a  new 
trial  awarded,  because  of  tlic  error  indi- 
cated in  this  opinion. 

Clark.  Ch.  J.,  disaenting: 

The  deceased  was  chief  of  police  of  Farm- 
ville  and  waa  shot  and  killed  bj  the  )>risoner 
on  the  night  of  January  17,  1914,  in  the 
store  of  the  prisoner.  The  testimony  of  the 
iritnesses  for  the  state  is  that  a  few  minutes 
before  he  was  shot  the  deceased  entered  the 
prisoner's  store  anil  walked  down  towards 
the  middle.  The  prisoner  kept  his  ejet  on 
him,  and  when  he  was  within  5  or  6  feet 
ordered  the  deceased  to  get  out  and  sliot 
him.  Several  witDcsscB  testified  that  the 
prisoner  ordered  the  deceased  to  get  out 
and  shot  at  the  same  time.  Others  said  it 
was  almost  immetiiatelj  after.  Tliere  was 
evidence  that  the  two  men  had  bad  a  quar. 
rcl  in  a  barber  shop,  and  that  several  times 
during  the  week  the  prisoner  had  made 
'statements  which  amounted  to  threats 
against  deceased.  There  was  also  evidence 
tending  to  show  motive,  that  the  prisoner 
kept  a  blind  tiger  and  a  gambling  room  and 
the  prisoner  had  said  that  if  the  deceased 
oame  there  "searching  or  rambling  over  his 
business"  he  would  aak  him  out,  intimating 
violence  if  he  did  not  go.  There  waa  also 
evidence  that  the  prisoner  during  the  same 
week,  and  just  before  the  homicide,  had 
bought  a  pistol.  The  deceased  under  the 
solemnit]'  of  approaching  death  made  djing 
declarations,  in  which  he  stated  that  the 
prisoner  ordered  him  out  and  shot  him  in- 
stantly without  giving  him  any  opportunity 
to  defend  himself  or  giving  him  any  chance. 
Immediately  after  the  Bhooting  the  two  men 
grappled,  and  there  is  evidence  that  the 
only  pistol  in  sight  was  the  one  the  prisoner 
had  used.  As  the  deceased  was  being  taken 
out  of  the  store,  he  pulled  out  one  of  his 
piatala,  which  he  was  entitled  to  carry  as 
chief  of  police,  and  attempted  to  shoot  the 
prisoner.  Taking  the  evidence  of  the  pris- 
oner himself  Iwho  testified  under  the  inoat 
powerful  inducement  of  saving  his  own  life), 
he  told  the  deceased  to  get  out,  and  the  de- 
ceased, replying  with  an  insulting  expres- 
sion, carried  his  hand  to  his  pocket,  and 
thereupon  the  prisoner  shot  him.  It  is  need- 
leas  to  go  into  the  long  drawn  out  evidence 
and  the  129  exceptions  that  are  made.  The 
above  is  the  kernel  of  the  whole  case.  Krora 
the  record  it  appears  that  the  prisoner  was 
defended  by  eleven  able  counsel,  among  them 
many  of  state- wide  reputation.  The  trial 
was  presided  over  by  one  of  the  ablest  and  | 
moat  imp.nrtial  judges  in  this  states  the 
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prisoner  had  the  benefit  of  twelve  peremp- 
tory challenges  against  only  four  allowed  to 
the  state,  and  was  convicted  by  twelve 
jurors,  each  of  whom  answered  that  he  was 
satisfied  beyond  a  reasonable  doubt  of  the 
prisoner's  guilt.  With  these  overwhelming 
advantages  in  favor  of  the  prisoner,  the 
jury  found  him  guilty  of  manslaughter.  It 
should  require  more  than  a  mere  technical 
error  to  cause  us  to  grant  a  new  trial.  The 
sentence  of  the  court  to  five  years  in  the 
state's  prison  is  not  a  severe  one  in  view  of 
the  evidence. 

The  point  principally  relied  upon  by  the 
defense  is  the  charge  of  the  court  that  if 
"the  defendant  believed  the  deceased  was 
about  to  draw  his  pistol  for  the  purpose  of 
assaulting  the  defendant  with  it,  and  the 
defendant  was  willing  to  enter  into  a  fight 
with  the  deceased  with  a  deadly  weapon, 
and  immediately  drew  his  pistol  and  shot 
and  killed  the  deceased,  the  defendant  would 
be  guilty  of  manslaughter."  It  is  insist- 
ed tbat  the  judge  should  have  said,  "If  the 
prisoner  entered  into  the  fight  unlawfully 
and  willingly."  But  this  element  appears 
when  the  jury  was  required  to  find  that 
the  prisoner  was  willing  to  enter  into  a 
figlit  with  a  deadly  weapon,  and  immediate- 
ly drew  his  pistol.  This  amply  supplies  the 
word  "unlawfully,"  for  it  is  not  contro- 
verted that  the  prisoner  shot  before  the  de- 
ceased had  drawn  any  weapon. 

The  advantages  in  favor  of  a  prisoner  on 
trial  for  homicide  are  so  overwhelming  that 
a  new  trial  should  not  be  granted  in  such 
cases  (nor  indeed  in  any  case,  civil  or  crimi- 
nal), unless  it  can  be  plainly  seen  that  if 
there  was  error,  it  was  such  error  as  rea- 
sonably caused  the  result.  This  trial  has 
been  long  drawn  out  and  the  prisoner's  in- 
terests were  amply  guarded  at  every  point. 
He  has  no  cause  to  complain  of  the  verdict 
or  of  the  punishment.  Under  the  common- 
law  procedure  before  amended  by  statute, 
the  prisoner  would  not  have  been  allowed 
the  benefit  of  counsel  nor  of  summoning 
witnesses  nor  of  cross-examining  tlie  state *a 
witnesses.  The  humanity  of  the  judges  in 
such  cases  properly  allowed  the  prisoner  the 
benefit  of  every  possible  error  or  techni- 
cality. But  since  the  law  itself  has  humane- 
ly removed  these  grievances  and  put  the 
prisoner  not  only  on  a  level  with  the  state 
in  these  respects,  but  still  gives  liim  enor- 
mous advantage,  not  only  requiring  « 
unanimous  verdict  in  which  each  and  every 
juror  roust  find  him  guilty  beyond  a  reason- 
able doubt,  but  of  a  great  disparity  in  the 
number  of  challenges  to  the  jury,  and  that 
errors  committed  against  the  state  cannot 
be  reviewed  on  appeal,  errors  which  cannot 
be  seen  to  have  reasonably  infiuenced  the 
result    ought    not    longer    to    be    taken    as 
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ground  for  ■  new  triaL  Indeed  the  better 
thought  of  the  Hge  ia  that  unless  the  ver- 
dict IB  clearly  contrary  to  justiee,  no  ver- 
dict in  any  eaee  should  be  reversed  on  ap- 

I  feel  that  it  is  useless  to  diacusa  the 
case  more  fully.  A  perusal  of  the  entire  tes- 
timony would  probably  aatisfy  any  disin- 
terested person  that  whatever  errors  had 
been  assigned  or  discussed,  justice  would  not 
suffer,  and  the  public  interests  for  the 
preservation  of  human  life  would  be  served, 
by  the  refusal  to  grant  a  new  trial  in  this 

The  object  of  a  trial  of  one  who  has  com- 
mitted homicide  is  not  vengeance,  but  the 
protection  of  the  lives  of  others  by  the  pun- 
ishment of  those  who  do  murder.  That 
thia  end  is  not  attained  can  be  seen  from 
the  very  large  number  of  houiicidea  annually 
committed  in  this  state  as  reported  by  the 
attorney  general  under  the  statute,  uud  the 
very  rare  cases  of  conviction.  There  must 
be  a  defect  in  the  administration  of  Justice, 
wlieu  this  ia  the  ease. 

In  the  present  ease,  if  the  dying  declara- 
tions of  the  deceased  and  the  testimony  of 
the  state's  witnesses  are  to  be  believed,  the 
prisoner  ordered  the  deceased  out  of  hia 
store  and  immediately  shot  him  without 
any  provooation,  and  there  is  evidence 
\ihich,  if  believed,  tends  to  show  that  this 
was  done  lor  fear  that  the  officer  would  ex- 
pose him  as  a  lawbreaker.  If  the  prisoner's 
own  evidence  is  to  be  believed,  rejecting  that 
for  the  state,  the  prisoner  ordered  the  de- 
ceased out  of  his  store,  and  upon  the  de- 
ceased replying  with  an  insult  and  moving 
his  hand  towards  hia  pocket,  the  prisoner 
shot  at  him.  If  the  jury  had  believed  the 
first  state  of  facts,  the  prisoner  should  have 
beefi  convicted  of  murder.  If  they  lielicved 
the  last,  they  would  have  acquitted  him. 
There  remained  the  third  theory  that  the 
prisoner  ordered  the  deceased  out  of  his 
store,  as  he  said,  and  upon  receiving  an  in- 
sulting reply,  reached  for  his  pistol,  for  it 
was  not  contradicted  that  he  alone  had  his 
pistol  out  when  he  fired,  and  the  judge 
properly  told  the  jury  in  this  connection 
that  if  the  prisoner  fought  willingly  with 
a  deadly  weapon,  he  was  guilty  of  man- 
slaughter. By  lighting  "willingly"  the 
judge  evidently  meant  if  he  used  hia  pistol 
without  necessity,  for  he  charged  correct' 
ly  upon  the  phase  of  self-defense.  If,  when 
the  prisoner  ordered  the  deceased  out  Mid 
the  deceased  replied  (if  he  did)  with  an  in- 
sulting expression,  the  prisoner  had  struck 
with  his  dat,  the  resulting  fight  would  have 
been  an  affray.  So  if,  instead  of  his  fist,  the 
prisoner  used  a  pistol  and  the  deceased  had 
done  the  same,  the  death  of  either  would 
have  been  manslaughter.  Certainly  it  is 
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none  the  less  so  when  the  prisoner  alone 
used  hia  weapon. 

In  State  v.  Exum,  138  N.  C.  SIS,  dO  S.  E. 
233,  Hoke,  J.,  apeaking  for  a  unanimoua 
court,  approved  the  following  charge:  "If 
you  should  Hod  from  the  evidence  that  the 
prisoner  willingly  engaged  in  a  fight  with 
the  deceased,  and  that  the  deceased  threw 
his  hand  to  his  hip  pocket  and  advanced 
upon  the  prisoner  in  a  threatening  maoeer, 
and  that  the  prisoner,  being  willing  to  fight, 
seized  a  pistol  and  shot  the  deceased,  and 
the  deceased  died  from  the  wound  (then  in- 
Ricted  by  the  prisoner),  the  prisoner  would 
be  guilty  of  manslaughter,  provided  that 
you  should  find  from  the  evidence  th»t  the 
appearance  and  manner  of  the  deceased  were 
such  as  to  cause  the  prisoner  to  belicre  that 
the  deceased  was  armed  with  a  deadly 
weapon,  and  that  the  prisoner  did  believe 
he  was  armed  with  a  deadly  weapon  and  waa 
about  to  harm  him  with  it," — this  court 
adding;  "The  charge  is  supported  by  abund- 
ant authoritv.  State  v.  Kennedy,  91  N.  C. 
672;  State  v.  Brittain,  89  N.  C.  481," 

This  case  haa  been  cited  frequently  since 
as  authority.  See  citations  in  the  Anno- 
tated edition.  It  will  be  aeen  at  once  that, 
if  this  charge  was  warranted  in  the  Elxum 
Case,  and  was  supported  by  "abundant  au- 
thority," aa  the  court  aaid,  and  as  has  been 
repeatedly  approved  since,  certainly  the  caie 
is  very  much  stronger  against  the  prisoner 
here  on  the  evidence  of  this  case,  even  taking 
his  own  statement,  and  there  was  no  error 
in  the  charge  of  Judge  Daniels. 

On  a  thorough  perusal  of  the  entire  evi- 
dence I  think  the  ends  of  justice  require 
that  a  new  trial  should  not  be  granted.  In 
a  long  trial  of  this  kind  with  numerous  able 
counsel,  if  the  result  on  appeal  is  to  de- 
pend upon  the  judge  running  the  gauntlet  of 
every  conceivable  exception,  as  in  this  caae, 
it  is  the  judge,  and  not  the  prisoner,  who 
is  on  trial.  It  ia  almost  impossible  under 
such  circumstances,  that  some  technical  Qaw 
may  not  be  found.  It  must  he  remembered 
that  if  the  judge  commits  an  error  against 
the  prisoner  it  cannot  be  reviewed. 
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MverAl  articles  of  personal  property  for  a 

Bum  in  groM  is  indiTisiUe  except  by  aubse-    i 

quent   agreement   of    the   parties,    and   the 


r  the  c 


any    part    thereof    unlcsa    he    BuhBtantially 

performs,    or    tenders    performance    of,   all 

the  terms  of  the  contract  on  his  part  to  be 

performed. 

Same   —   partial    delivery   —   perrorm> 

very  of 
I,  e^ual 

value  to   about   one   third   of   the   total 
contract  price,  is  not  a  substantial  perform- 
ance on  the  part  of  the  seller, 
Same  —  additional  condltlonx. 

3,  Where  a  contract  for  the  sale  of  per- 
sonal property  speeiiicfllly  provides  for  the 
manner  and  method  of  delivery,  the  seller 
has  no  right  or  authority  to  impose  other 
or  further  conditions  precedent  to  delivery 
than  those  named  in  the  contract. 
Same  —  »l*Hvery  to  carrier  —  elloct. 

i.  Delivery  of  personal  property  to  a 
common  carrier,  the  bill  cf  lading  being 
taken  in  the  name  of  the  seller,  and  for- 
warded to  a  hank  in  a  city  otlier  than  the 
purchaser's  place  of  business,  with  the  de- 
mand upon  the  purchaser  that  he  execute 
and  deliver  to  this  bank,  for  the  seller, 
notes  covering  the  entire  purchase  priw, 
before  the  hill  of  lading  will  be  delivered 
to  him,  does  not  constitute  a  delivery  or 
a  BuRicient  tender  of  delivery  under  a  con- 
tract of  sale  of  personal  property  which 
provides  for  delivery  f.  o.  b.  cars  at  ahipping 
{Mint  for  shipment  to  the  purchaser,  and 
which  further  provides  for  the  payment  of 
one  foiirtJi  of  tlic  purchase  price  within 
thirty  days  after  the  arrival  of  the  prop- 
erty on  the  cars  at  its  destination,  the 
residue  thereof  to  he  paid  in  four,  eight, 
and   twelve   mcmths,    respectively,   deferred 


(February  10,  1814.) 

ERROR  to  the  Circuit  Court  for  Lawrence 
County  to  review  a  judgment  affirming 
a  judgment  of  tlie  Court  of  Common  Pleas 
in  plaintiff's  favor  in  an  action  brought  to 
recover  an  amount  allegeii  to  he  due  and 
unpaid  lor  propertj'  sold  by  plaintiff  to 
defendant.     Keverseil  in  part. 

Statement  by  Donaline,  .J.: 

On  the  8th  day  of  March,  1906,  tlie 
Peterabui^  Fire  Brick  i.  Tile  Company 
accepted  in  writing  a  written  proposition 
of  the  American  Clay  Machinery  Company 
to  furnish  one  two- moid  dry- press  brick 
machine,  one  S-foot  dry  pan,  and  one  ^i- 
tating  clay  feeder,  of  certain  styles  and 
numbers  as  shown  by  the  catalogue  of  the 
machinery  company.  This  contract  was  ap- 
proved on  the  10th  day  of  March,  1906,  by 
the  secretary  and  manager  of  the  American 
Clay  Machinery  Company. 

On  the  8th  day  of  May,  1906,  the  dr? 
pan  mentioned  in  the  contract  was  shipped 
to  Coal  Qrove,  Ohio.  The  bill  of  lading, 
being  in  the  name  of  the  machinery  com- 
pany, was  transferred  by  it  to  the  brick 
company,  by  indorsement  thereon,  and  for- 
warded to  the  brick  company  by  mail.  The 
brick  company  received  this  dry  pan,  put 
it  in  place  in  its  factory,  and  continued  to 

On  the  2Bth  day  of  July.  1906,  the  ma- 
chinery company  shipped  to  its  own  order 
to  Coal  <irave,  Ohio,  the  dry-press  brick 
machine  and  agitating  clay  leedcr  deacribed 
in  the  contract,  forwarding  the  bill  of  lad- 


Kotc.  —  Betaining  control  of  bill  of 
lading  to  iiisutv  payment  aa  affecting 
mifftciency  of  dellrery  to  carrier  an 
cimpUnnce  irtlH  provinfon  requiring 
deltrcry  at  place  of  shipment. 

On  the  general  question  of  the  passing 
of  title  to  property  by  delivery  thereof  to 
a  carrier  for  transportation  to  consignee 
or  vendee,  see  note  to  Ramsey  L  G.  Mfg. 
Co.  V.  Kelsea,  22  L.R.A.  i\^. 

And  on  the  narrower  ([uestion  of  tlie 
passing  of  title  to  property  by  delivery 
thereof  to  a  carrier  for  transportation  to 
consignee  or  vendee  when  shipped  with  a 
draft  attached  to  the  bill  of  lading,  see 
notes  to  Greenwood  Grocery  Co.  v.  Canadian 
County  Mill  b  Elevator  Co.  2  LR-A.i N.S.J 
TO,  and  Hamilton  v.  Joseph  Schlitz  Brewing 
Co.  2  L.R.A.(N.S.)   1078. 

pETKBaBURQ  FiHE  Brick  k  Tile  Co.  v. 
American  Ci.*t  MArmi^ERT  Co.  seems  to 
be  the  only  case  in  which  the  specific  ques- 
tion has  arisen  whether  a  provision  in  the 
contract  requiring  delivery  at  the  place  of 
1,.R.A.1915B. 


shipment  ie  complied  witli  where  the  vendor 
retains  control  of  the  bill  of  lading  to  in- 
sure payment  of  the  purchase  price. 

In  Gray  v.  Gannon,  8  Thomp.  k  C.  24.% 
however,  it  is  held  that,  where  there  is  no 
enticit  stipulation  in  the  contract  to  the 
effect  that  payment  shall  be  made  only  upon 
literal  performance  thereof,  merely  a  sub- 
stantial performance  of  a  condition  requir- 
ing delivery  at  the  point  of  shipment  is 
necessary;  and  that  the  act  of  the  vendor  in 
naming  himself  sh  nhipper  in  the  bill  of 
lading,  while  not  a  literal  performance  of 
the  contract,  is  sufBcient.  In  this  case, 
however,  the  purchaser  was  named  as  con- 
signee in  the  hill  of  lading,  and  it  does  not 
appear  that  the  vendor  did  any  further  act 
which  amounted  to  retention  of  control 
of  the  bill  of  lading. 

See  also  the  note  on  the  passing  of  title 

by  dellverv  f.  o.  b.,  appended  to  DentKcl  v. 

Island  Park  Asso.  3  L.R.A,(N.S.)  54.  which 

is  supplemental  to  note  in  02  L.R.A.  802. 

E.  L.  D. 
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ing  with  four  iiiisignad  pramigsorj  notea 
covering  Ihe  entire  purchase  price  of  all 
the  machinery  to  tlie  First  National  Bank 
of  fronton,  Ohio.  That  luinic  was  inBtruct- 
ed,  apou  the  execution  and  delivery  of  these 
notes  by  the  briclt  coinpa.ny,  to  turn  over  to 
that  company  the  bill  of  lading  covering 
tiiis  ahipment.  The  brick  company  refused 
to  accept  the  ehipment  or  to  execute  the 
notes,  and  thereupon  thi?  dry-press  brick 
machine  and  the  agitating  clay  feeder  were 
returned  to  the  machinery  company.  The 
dry  pan  still  remained  in  the  poSBassion 
and   use  of  the  brick  company. 

On  the  29th  day  of  November,  1S09,  the 
machinery  company  filed  its  petition  in  the 
common  pleas  court  of  Lawrence  county, 
Ohio,  seeking  to  recover  the  value  of  the 
dry  pan.  The  pleadings  in  the  case  are 
voluminous,  consisting  of  petition,  answer, 
and  cross  petition,  reply  to  answer  and 
answer  to  cross  petition,  reply  to  answer 
to  the  cross  petition,  amendment  to  petition, 
answer  to  petition  and  amendnient  thereto 
and  cross  petition,  answer  to  cross  petition 
and  reply,  and  reply  to  the  answer  to  the 

I'he  plaintiff  pleads  a  contract  and  full 
performance  on  its  part,  and  an  averment 
that  the  defendant  failed,  neglected,  and 
refused  to  comply  with  the  terras  of  the 
contract,  and  refused  to  accept  the  dry- 
press  machine  and  the  agitating  clay  feeder, 
and  that  at  the  request  of  the  defendant  it 
took  back  these  two  pieces  of  machinery  and 
credited  it  with  *1,900  on  the  contract 
price.  The  defendant  denies  that  plaintlfT 
complied  with  the  contract  on  its  behalf, 
and  avers  that  plaintitT  failed  to  deliver  the 
goods  within  the  time  specilied  in  the  con- 
tract; denies  that  plaintiff  ever  did  deliver 
to  it  the  press- brick  machine  or  agitating 
clay  feeder;  and  denies  that  plaintiff  took 
same  back  at  the  request  of  the  defendant, 
or  that  it  credited  the  contract  price  with 
$1,000,  at  the  request  of  the  defendant. 
By  cross  petition  defendant  asks  $10,237 
damages  for  hrcach  of  contract  by  the  plain- 
tiff in  failing  to  ship  this  machinery  with- 
in the  time  stipulated  iu  the  contract.  In 
answer  to  this  claim  for  damages,  made  by 
the  defendant  in  its  cross  petition,  the 
plaintilf  pleads  a  waiver  on  the  part  of  de- 
fendant as  to  the  time  of  shipment.  It 
also  recites  certain  other  provisions  of  the 
contract  with  reference  to  delays  that  might 
be  occasioned  by  specific  causes  named 
therein,  anil  avers  that  these  causes  did 
occasion  the  delay  in  shipment.  It  also 
pleads  the  provisions  of  the  contract  in 
reference  to  exemption  from  liability  on 
the  part  of  plaintiff  for  failure  to  ship 
within  the  time  specified.  The  defendant 
denies  any  waiver  of  the  terms  of  the 
L.R.A.IP15B. 


contract  oH  its  part  aa  to  the  time  m 
which  this  machinery  was  to  he  shipped  or 
as  to  damages  resulting  from  failure  .to 
ship  the  same.  It  also  avers  that  the  dry 
pan  is  of  no  value  to  it  without  the  other 
machinery,  and  not  worth  to  exceed  $700 
in  any  event;  that  the  contract  was  an  en- 
tirety, and  contemplated  eaj!h  piece  of  ma' 
chincry  fitting  in  and  becoming  an  integral 
part  of  the  other  in  operating  the  plant; 
and  further  avers  that  certain  terms  and 
provisions  now  appearing  to  have  been 
printed  in  the  contract  were  not  known  to 
the  defendant  at  the  time  it  signed  the 
same;  that  the  manager  of  the  brick  com- 
pany, by  reason  of  failing  eyesight  and 
not  having  his  spectacles  at  hand,  was 
unable  to  read  it,  and  relied  upon  the  read- 
ing by  the  agent  of  the  machinery  company; 
and  that  the  contract,  as  read  to  him  and 
as  discussed  and  agreed  upon  by  himself 
and  the  agent  of  plaintiff,  contained  no 
provision  with  reference  to  delay  in  vhip 
ment,  no  provisions  releasing  plaintiff  from 
liability  therefor,  no  provisions  that  the 
property  should  be  insured  against  loss  by 
fire,  loss,  if  any,  payable  to  plaintiff,  and 
no  agreement  or  understanding  that  the 
agent  had  no  authority  to  contract  for  and 
on  behalf  of  the  company,  and  no  provisions 
that  the  title  to  the  machinery  should 
remain  in  the  plaintiff;  and  that  it  did  not 
learn  of  such  matters  until  recently,  but 
avers  that  in  any  event  the  delays  were  not 
occasioned  by  any  of  the  causes  named  in 
the  contract,  nor  were  they  due  to  delay  of 
the  goods  in  transit,  but  were  caused  solely 
and  alone  by  the  neglect  and  default  of  the 

The  petition  contains  a  second  cause  of 
action,  in  which  it  is  sought  to  recover 
$24  for  certain  items  of  merchandise  fur- 
nished to  defendant,  claimed  not  to  b« 
included  in  the  contract.  This  is  denied 
by  the  answer,  but  no  controversy  arises 
in  this  record  now  as  to  these  items. 

t'pon  the  issue  so  joined  the  caae  waa 
submitted  to  the  court  without  the  inter- 
vention of  a  jury,  and  the  court  found  on 
all  the  issues  joined  for  the  plaintiff,  Ten- 
dering judgment  for  the  full  amount  on 
both  causes  of  action,  and  denied  the  de- 
fendant any  damages  on  its  cross  petition. 
This  judgment  was  aRirmed  by  the  circuit 
court,  and  error  is  now  prosecuted  in  this 
court  to  reverse  the  judgment  of  the  com- 
mon pleas  court  and  the  judgment  of  the 
circuit  court  affirming  the  same. 

Messrs.  A.  R.  Johnson  and  Dftn  C. 
Jones  for  plaintiO'  in  error. 

Messrs.  Cooper  &  Russell  and  Ftnl«r  A 
(ialllnner,  for  defendant  in  error; 

Defendant  cannot  accept  a  beneficial  part 
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■oi  the  property'  shipped  to  It  after  the 
expiration  of  the  thirty  daya  mentioned  in 
tbe  written  contract,  and  at  the  same  time 
claim  a  breach  of  the  contract  because  the 
property  wae  not  Bliipped  to  it  within  the 
time   provided  by  the   contract. 

Goldemith  v.  Hand,  2(1  Ohio  St.  101; 
Hayward  v.  Ijionard,  7  Pick.  1S5,  19  Am. 
Dec.  268;   Page,  Contr,  g§  160»,  1510,  1907. 

To  permit  defendant  to  retain  and  refuse 
payment  of  the  dry  pan,  after  it  insiBted 
on  the  shipment  of  the  dry  press  and  inixer 
which,  when  eliipped,  it  refused  to  receive, 
would  worlc  a  fraud  and  injury  upon  the 
plaintiff. 

Thurston  t.  Ludwig,  6  Ohio  St.  1,  67  Am. 
Dec.   328. 

Defendant  wrongfully  terminated  the  con- 
tract, and  recovery  may  be  had  by  plaintifl. 

Ralston  v.  Kohl,  30  Ohio  St.  02;  WeiUton 
Coal  Co.  V.  Franklin  Paper  Co.  57  Ohio  St. 
182,  4S  N.  E.  88S. 

^Vlien  time  of  performance  expired,  de- 
fendant had  the  option  of  abandoning  the 
contract  on  its  part,  or  permit  tiie  party  in 
default  to  go  on  and  neverthelcBS  perform 
the  contract   regardless  of   the   time   limit. 

Phillips  k,  C.  ConBtr.  Co.  v.  Sevmour,  »1 
U-  S.  646,  23  L.  ed.  341 ;  Dermott  v.  Jones 
I  Ingle  T.  Jones)   2  Wall.  1,  17  L.  ed.  762. 

Where  one  agrees  to  sell  and  another  to 
buy  articles  at  a  spccitied  price,  and  there 
is  no  other  stipulation  ax  to  payment,  it  IB 
presumed  to  l>e  a  caah  sale,  and  the  de- 
livery of  the  goods  and  payment  of  the 
price  arc  to  be  simultaneous  and  concurrent 

Wabash  Elevator  Co.  v.  First  Nat.  Bank, 
83  Ohio  St.  311. 

Dnualiiie,  .1..  delivered  the  opinion  of 
till'  court: 

The  evidence  material  to  the  issues  joined 
in  this  caae  is  the  written  contract  and  cor- 
respondence between  the  parties  touching 
the  subject-matter  of  the  contract.  This 
contract,  in  brief,  provides  that  plaintiff 
slult  furnish  f.  o.  b,  cars  at  Buoyrus,  Ohio, 
or  Wiilougliby,  Ohio,  or  at  factory  where 
made,  one  two- mold  dry -press  brielt  ma- 
chine, one  8-foot  dry  pan,  and  one  No.  1 
agitating  clay  feeder  within  thirty  days,  or 
sooner,  if  possible.  For  these  three  articles, 
to  be  delivered  in  the  manner  and  at  one 
af  the  places  Bpecilied,  the  defendant  was  to 
pay  t2,450.  Six  hundred  dollars  of  thik 
purchase  price  v  as  to  be  paid  in  thirty 
days  after  arrival  of  machinery  on  the  cnra 
at  Coal  Grove,  Ohio,  and  the  balance  in 
three  equal  payments,  due  in  four,  eight, 
and  twelve  months  from  date  of  the  bill 
of  lading.  Bankable  notes  bearing  legal 
rate  of  interest  were  to  be  gircn  for  de- 
ferred pavmcnts.  these  notes  to  be  secured, 

i..it.A.i{n'.-.n. 


if  required  by  plaintiff,  by  personal  or 
collateral  security  satisfactory  to  plaintiff. 
The  contract  further  provided  that  deliver- 
ies should  be  made  subject  to  delays  caused 
by  lirea,  strikes,  accidents,  and  causes  be- 
yond the  control  of  the  plaintiff,  and  that 
plaintiff  assumed  no  liability  for  delays  in 
shipment  or  while  goods  are  in  transit,  and 
that  the  receiving  of  the  material  and  ma- 
chinery by  the  defendant  would  operate  as  a 
waiver  of  all  claims  for  damages  by  reason 
of  any  delay  in  delivery  however  caused. 
It  futtlier  provided  that  the  title  to  the 
material  and  machinery  should  remain  in 
the  plaintiff  until  the  full  purchase  price 
was  paid  in  cash,  with  full  right  of  access 
thereto  until  such  payment  was  made;  that 
such  machinery  was  to  remain  the  personal 
property  of  plaintiff,  and  not  be  attached 
as  a  fixture,  and,  on  payment  of  the  full 
purchase  price,  plaintiff  agreed  to  transfer 
title  to  defendant.  It  further  provided  that 
the  defendant  should  keep  this  machinery 
insured  against  fire  in  an  amount  sufficient 
to  protect  the  plaintiff,  the  policies  to 
contain  a  clause  making  them  payable  to 
the  plaintiff  as  its  interests  might  appear 
at  time  of  loss.  and.  in  event  such  insur- 
ance was  not  obtained,  then  the  defendant 
to  assume  and  pay  all  loss  sustained  by 
the  plaintiff  by  lire  from  any  cause. 

The  claim  made  by  the  defendant  in  its 
cross  petition,  that  it  was  not  fully  advised 
of  all  the  terms  of  this  contract  when  it 
signed  the  same,  is  not  important  at  this 
time.  Nor  do  we  think  it  was  error  for 
the  trial  court  to  reject  evidence  in  refer- 
ence thereto.  It  appears  from  the  record 
that  ■  copy  of  this  contract  remained  with 
the  defendant  during  all  tha  time  it  was 
insisting  upon  performanoe.  If  the  mana- 
ger of  the  defendant  could  not,  for  the  rea- 
son assigned,  read  this  contract  at  the  time 
he  executed  the  same  on  behalf  of  the  ds- 
fendant,  he  could  have  read  it,  and  shonld 
have  read  it  within  a  much  shorter  time 
thereafter  than  the  date  of  the  last  demand 
by  the  defendant  that  plaintiff  fully  ema- 
ply  therewith. 

In  the  absence  of  an  action  to  reform  for 
mutual  mistake,  or  to  rescind  the  contract 
tor  fraud  on  the  part  of  plaintiff,  the  term* 
of  this  contract  must  fix  the  rights  and  lia- 
bilities  of  both   parties  thereto. 

That  this  contract  is  indivisible  except 
by  subsequent  agreement  of  the  parties  Is 
too  plain  for  dispute.  The  delivery  of  part 
of  the  merchandise  agreed  to  be  delivered 
by  the  plaintiff  is  not  a  compliance  with  the 
contract,  and,  nothing  else  appearing,  would 
not  authoriie  plaintiff  to  recover  the  value 
of  any  part  of  the  merchandise  furaislMd 
substantially  lees  dian  named  in  the  eon- 
tract. 
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It  ii  therefore  important  to  determinei 
Firat,  whether  plaintiff  performed  the  con- 
ditions and  covenants  of  the  contract  on  its 
part  to  be  performed,  or,  if  it  did  not,  was 
ita  failure  to  do  »o  justiHed  by  the  con- 
duet  of  tlie  defendant?  This  machinery 
was  to  be  furnished  within  a  time  certain 
named  in  the  contract.  It  is  claimed  that 
this  provision  as  to  the  time  of  shipment 
was  waived  b;  the  defendant.  Upon  this 
question  there  is  a  conflict  of  evidence,  r.nd 
therefore  the  judgment  of  the  common 
pleas  court  in  that  behalf  will  not  be  dis- 
turbed bj  this  court.  Upon  the  question 
of  the  deliver;,  however,  the  facts  are  not 
in  dispute.  On  this  subject  there  is  no 
conflict  in  the  evidence  whatever,  and  it 
becomes  solely  a  question  of  law  whether 
delivery  was  msde  or  tendered  at  any  time 
before  the  bringing  of  this  action  to  recover 
the  purchase  price. 

The  contract  provides  for  the  delivery 
f.  o.  b.  cars  Bueyriis  or  Willoughby,  Ohio, 
or  factory  where  made,  for  shipment  to  the 
defendant  at  Coal  Grove,  Lawrence  county. 
Ohio.  The  dry  pan  that  was  shipped  on  the 
8th  day  of  May  was  not  consigned  to  tlie 
brick  company.  The  bill  of  lading  was 
taken  in  the  name  of  the  machinery  com- 
pany, indorsed  by  it,  and  mailed  to  the 
brick  company  at  Coal  Grove,  Ohio.  This 
was  not  a  serious  departure  from  the  pro- 
visions ol  the  contract.  It  worked  no  in- 
convenience to  the  defendant.  Even  if  it 
did,  the  purchaser  accepted  it  without  pro- 
test or  complaint  as  to  the  manner  of  de- 
livery. If  the  shipment  of  the  dry-press 
machine  and  the  agitating  clay  feeder  had 
been  so  made,  then,  if  the  time  of  delivery 
was,  in  fact,  waived,  there  would  have  been 
a  substsjitial,  if  not  a  literal,  compliance 
with  the  terms  of  the  contract.  When  this 
second  shipment  was  made,  the  bill  of  lad- 
ing was  taken  in  the  name  of  the  machinery 
company,  but  it  was  never  indorsed,  de- 
livered, or  tendered  uncoDditionally  to  the 
brick  company,  as  was  done  with  the  bill 
of  lading  for  the  dry  ptin.  This  merchan- 
dise was  not  deliveri'd  f.  o.  b.  cars  at  Bucy- 
rug  or  Willoughby,  oi-  factory  where  made, 
for  shipntent  to  the  brick  company  at  Coal 
Grove,  but  was  delivered  to  Che  common 
carrier  for  shipment  to  the  machinery  com- 
pany at  I'oal  Grove,  'llie  delivery  to  the 
common  carrier  was  not  actual  or  construc- 
tive delivery  to  the  purchaser.  There  was 
no  time  in  the  history  of  this  transaction 
when  the  machinery  company  parted  with 
the  possession  or  right  of  possession  of  this 
machinery,  nor  was  there  a  time  when  the 
brick  company  had  a  right  to  demand  or 
require  the  common  carrier  to  deliver  this 
machinery  to   it. 

The  petition  avers  that  the  defendant 
L.R.A.in]r>n. 


company  is  a  corporation,  with  its  office 
and  plave  of  business  located  at  Coal  Grove, 
Liiwrence  county,  Ohio.  This  contract  does 
not  provide  for  any  conditions  precedent  to 
the  delivery  of  this  machinery,  yet  the 
defendant  in  error,  instead  of  making  de- 
livery as  contemplated  in  the  contract, 
shipped  the  goods  in  its  own  name  to  Coal 
Orovc,  and  sent  tlie  bill  of  lading  with  four 
unsigned  promissory  notes  to  evidence  the 
purchase  price  thereof  to  the  First  National 
Bank  of  Ironton,  Ohio,  and  notifled  the  de- 
fendant, as  a  condition  precedent  to  its 
receiving  this  bill  of  lading,  that  its  officers 
must  travel  to  Ironton,  Ohio,  and  there 
execute  these  notes  and  deliver  them  to  the 
bank  at  Ironton,  and  upon  that  condition, 
and  not  otherwise,  the  bank  would  deliver 
to  the  defendant  the  bill  of  lading.  These 
facts  appear  from  the  evidence  offered  by 
the  machinery  company  in  support  of  the 
averment  of  its  petition  that  it  delivered 
the  property  to  the  purchaser.  This  was 
not  a  compliance  with  the  terms  of  this 
contract.  It  was  not  the  delivery  contem- 
plated in  the  contract.  It  was  merely  a 
conditional  tender  of  delivery,  and  a  condi- 
tion that  the  machinery  rompany  had  no 
right  to  impose.  It  was  demanding  pay- 
ment in  advance,  while  the  fair  construc- 
tion of  the  contract  is  that  the  merchandise 
shall  be  delivered  at  one  of  the  points 
named  to  a  common  carrier  for  shipment  to 
the  brick  company,  and  that  the  brick  com- 
pany shall  thereupon  pay  $300  thirty  days 
after  the  arrival  of  the  machinery  on  cars 
at  Coal  Grove,  Ohio,  and  the  balance  in 
three  equal  payments,  due  in  four,  eight, 
and  twelve  months  from  date  of  bill  of 
lading,  bankable  notes,  bearing  legal  rale 
of  interest,  to  be  given  for  deferred  pay- 
ments, bearing  the  same  date  as  bill  of 
lading.  Applying  to  this  transaction  the 
same  rule  that  would  apply  to  a  cash  sale, 
under  the  provisions  of  this  contract,  pay- 
ment before  delivery  could  not  be  demanded: 
nor  could  the  purchaser  be  required  to 
travel  to  fronton  and  there  make  payment 
to  the  bank  either  before  or  after  delivery. 
The  fact  that  Ironton  is  not  many  miles 
distant  from  Coal  Grove  is  not  important. 
The  petition  avers  that  the  purchaser's 
place  of  business  is  Coal  Grove.  Ohio.  It 
follows  that,  if  the  seller  roui.l  demand  that 
payment  be  made  at  Ironton,  it  could  have 
demanded  that  payment  be  made  in  Colum- 
bus, Cincinnati,  or  New  York.  The  brick 
company  had  the  full  l^al  ri^ht  to  refuse 
any  delivery  other  than  the  delivery  pro- 
vided for  in  the  contract  iteeH.  The  ma- 
chinery company  had  no  right  to  demand 
performance  of  any  condititms  precedent  to 
delivery  other  than  provided  in  the  con- 
tract. 
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In  answer  to  this  rontention  made  by 
counsel  on  behalf  of  the  plaintiff  in  error, 
counael  for  defendant  in  error  call  our 
attention  to  paragraph  6  of  the  contract, 
in  which  paragraph  it-  is  agreed  tbat  tlie 
title  to  the  materia]  md  machinery  fur- 
niahed  shall  remain  in  the  machinery  com- 
pany until  the  full  purchase  price  is  paid, 
and  insist  that  it  ii  of  no  inportanee 
whetiier  the  machinery  was  delivered  to  the 
common  carrier  consigned  to  the  brick  com- 
pany or  consigned  to  the  machinery  com- 
pany, a«  the  machinery  company  bad  by 
the  terms  o[  the  contract  resen-ed  to  itself 
the  ownership  of  this  property.  But  with 
this  contention  we  cannot  agree.  The  brick 
company  was  to  have  possession  at  least  of 
this  property,  and  the  poaaesaion  of  the 
property  was  never  delivered  to  it,  either 
In  the  manner  provided  tor  In  the  contract 
or  in  any  other  manner.  On  the  contrary, 
delivery  of  poHsession  was  tendered  to  the 
brick  company  at  a  place  and  under  cir- 
cum stances  not  contemplated  in  the  con- 
tract, and  upon  its  doing  and  performing 
certain  things  prior  to  the  delivery  that 
the  contract  did  not  require  it  to  do. 

It  ie  also  insisted  that  delivery  was  com- 
plete under  the  contract  when  the  machin- 
ery was  placed  on  cars  at  Bucyrus  or  Wil- 
loughby  ready  for  shipment.  That  would 
have  been  true  had  the  goods  been  con- 
signed to  the  purchaser  as  the  contract 
provided;  but,  even  if  that  had  been  done. 
under  no  poasible  construction  of  this  con- 
tract would  the  purchaser  have  been  re. 
quired  to  travel  to  Bucyrus  or  Willoughby 
to  deliver  these  notes  before  or  even  at  the 
time  of  the  consignment.  A  fair  conatruc- 
tion  of  the  contract  is  that  the  notes  were 
to  l>e  delivered  at  Coal  Grove,  Ohio,  or 
mailed  from  Coal  Grove,  Ohio,  upon  the 
arrival  of  tlie  machinery  there  subject  to 
purchaser's  order,  or  at  the  very  earlieet, 
after  they  had  been  delivered  to  the  com- 
mon carrier  unconditionally,  consigned  to 
the  purclinscr. 

It  is  alxo  urged  that  the  brick  company 
made  no  objection  to  the  manner  of  ship- 
ment or  to  the  demand  that  it  should  exe- 
cute these  notes  and  deliver  them  to  the 
bank  at  Ironton  and  there  receive  the  trans- 
fer of  the  bill  of  lading,  but  that  defend 
ant's  objection  was  based  solely  upon  a 
claim  it  made  for  damages,  and  which  it 
insisted  must  be  allowed  belore  it  would 
receive  the  property.  We  do  not  consider 
this  of  any  importance  whatever  If  plaintilT 
was  not  misled  thereby.  The  burden  is 
on  the  plaintiff  to  show  compliance  on  its 
part.  Defendant  did  refuse  to  execute  and 
deliver  these  notes  to  the  bank  at  Ironton. 
In  its  letter  of  August  23,  1900  in  reply 
to  the  letter  of  the  machinery  company 
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under  date  of  August  21,  1906,  it  used  this 
language: 

"We  decline  to  accept  the  machinery  upon 
the  terma  you  atate.  and  you  had  juat  aa 
well  order  the  machinery  bock." 

If  there  was  any  reason  why  it  had  a 
right  to  refuse  to  accept  the  terms  of  de- 
livery then  proposed  by  the  machinery  com- 
pany, that  reason  is  now  available  to  it.  If 
it  were  willing  to  comply  with  the  condi- 
tions proposed  bj  the  machinery  company 
upon  the  condition  that  certain  allowances 
be  made  it,  it  had  the  right  to  make  such 
a  proposition,  but  there  is  nothing  in  all 
this  correspondence  or  any  of  this  evidence 
that  shows  any  waiver  as  to  the  manner 
and  method  of  delivery  provided  in  the  con- 
tract itself.  Tlie  machinery  company  can- 
not claim  that  it  was  misled  by  the  eon- 
duct  of  the  ilcfcnrlant;  for  the  account, 
dated  August  31,  mOG,  was  disapproved 
and  returned  to  it.  An  explanation  was 
demanded.     The  brick   company   answered: 

"The  reason  your  statement  is  not  correct 
is  that  we  never  received  the  machinery  up 
to  this  date  and  not  accordiog  to  contract." 

It  is  very  evident  from  the  record  tliat 
they  were  then  dealing  at  arm's  length,  anil 
there  appears  absolutely  nothing  to  show 
that  either  was  induced  by  the  other  to  de- 
part from  the  eipresa  terms  of  the  contract 
itself. 

Sot  only  does  it  appear  from  this  con- 
tract that  the  machinery  company  had  no 
right  to  demand  the  execution  and  delivery 
of  these  notes  prior  to  the  delivery  of  this 
machinery  to  a  common  carrier  consigned 
to  the  brick  company,  or  at  a  place  other 
than  the  defendant's  place  of  business,  but 
it  also  appears  that  by  the  terms  of  this 
contract  the  purchaser  was  not  required  to 
give  a  note  for  the  tirst  SQOO  payment  to  be 
made  in  thirty  days.  It  is  true  that  the 
contract  provides  that  notes  shall  be  )iiven 
for  deferred  payments.  It  is  also  true  that 
a  payment  to  be  made  in  thirty  days  is.  in 
the  absence  of  language  e^presainf:  a  con- 
trary intention,  a  deferred  payment;  but 
it  is  very  clear  from  the  terms  of  the  con- 
tract that  it  was  not  so  considered  by  the 
parties,  and  not  intended  to  be  evidenced 
by  any  promissory  note  whatever,  but  was, 
in  fact,  reckoned  as  a  cash  payment,  and 
those  payments  tbat  were  to  be  deferred 
for  four,  eight,  and  twelve  months  were 
considered  the  deferred  payments  within 
the  meaning  and  intent  of  the  contract. 
This  is  made  to  appear  from  the  fact  that 
this  $600  was  to  be  paid  in  tiiirty  days 
after  the  arrival  of  machinery  on  cars  at 
Coal  Grove,  Ohio,  while  the  notes  that 
were  to  be  given  for  the  deferred  payments 
should  bear  the  same  date  as  the  bill  of 
lading,  even  though  the  goods  were  delayed 


542 


OHIO  SUPREilE  COURT. 


A  fortnight  In  truisit.     If  the  payment  of 

the  ¥600  that  mg  to  be  made  in  thirty  dayi 
was  intended  to  b«  included  a«  om  of  the 
deferred  pajmentB,  for  which  a  note  wai 
to  be  given,  then  that  note  wonld  be  re- 
quired under  the  language  of  the  contract 
to  bear  the  date  of  the  bill  of  lading,  not- 
withstanding the  further  terma  of  the  con- 
.  tract  provided  for  the  rectconing  of  this 
thirty  days  from  the  date  of  the  arrival  of 
the  machinery  on  ears  at  Coal  Grove.  A 
note  for  thirty  days  bearing  the  same  date 
OB  the  bill  of  lading  would  not  allow  the 
purchaser  tliirty  days  in  which  to  pay  the 
name  after  the  arrival  of  the  machinery 
on  cars  at  Coal  Grave.  In  fact,  under  some 
circumntancfB  of  extraordinary  delay  occa- 
sioned by  diBagtrous  floods  or  other  destnic- 
tive  agencies,  the  larger  portion  or  the 
whole  of  the  thirty  dayd  might  expire  be- 
tween the  dat«  of  the  bill  of  lading  and  the 
arrival  of  the  shipment  as  its  place  of  des- 
tination. It  is  clear  that  this  eon- 
tract  distinguiahes  between  this  9600  to  be 
paid  in  thirty  days  after  delivery  and  these 
payments  to  be  made  in  four,  eight, '  and 
twVlve  months  after  date  of  bill  of  lading, 
and  it  is  equally  evident  that  it  was  not 
intended  that  any  note  should  be  given 
for  the  «600,  or  that  this  amount  should 
iH'ar  any  intereat  whatever;  otherwise  the 
contract  would  not  have  fixed  a  different 
date  from  which  to  reckon  the  time  of  pay- 
ment of  this  particular  sum.  Upon  this 
construction  of  the  contract  the  machinery 
company  had  no  right  to  demand  a  note  for 
this  9^00  prior  to  or  after  the  delivery  of 
the  machinery  sold. 

It  is  averred  in  the  petition  that  the 
plaintiff  took  back  this  dry-press  brick  ma- 
chine and  agitating  clay  feeder  from  de- 
fendant at  its  request,  and  credited  the  de- 
fendant with  the  sum  of  31,900  on  the  full 
contract  price.  There  is  no  evidence  what- 
ever in  support  of  this  averment  except  the 
refusal  of  the  defendant  to  accept  delivery 
and  to  comply  with  the  conditions  preced- 
ent imposed  by  the  plaintiff  to  a  delivery 
of  this  machinery.  Under  the  terms  of  this 
contract  the  plaintiff,  upon  default  in  pay- 
ment, was  entitled  to  take  this  machinery, 
but  it  was  not  entitled  to  take  part  and 
leave  part.  In  the  absence  of  an  agreement 
to  that  effect,  it  was  not  authorized  to  di- 
vide this  contract  and  leave  the  dry  pan 
with  the  defendant  at  a  price  fixed  by  it 
and  retake  the  dry-press  brick  machine  and 
agitating  clay  feeder,  crediting  an  amount, 
also  fixed  by  plaintiff,  as  the  .Hlue  of  these 
two  articles. 

By  the  express  terms  of  this  contract  de- 
fendant in  error  is  still  the  owner  of  this 
dry  pan.  If  it  had  fully  performed  the  con- 
'litiona  of  this  contract,  it  would  have  the 
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right  to  sue  for  the  contract  price,  notwHh- 
atanding  the  provieioDs  of  the  contract  that 
it  is  to  remain  the  owner  of  this  property 
until  the  purchase  price  is  fully  paid;  bnt 
a  court  can  afford  no  relief  to  a  plaintiff  in 
a  suit  to  recover  upon  a  contract,  when  it 
appears  that  the  plaintiff  did  not  sub- 
stantially perform  the  terms  of  the  contract 
□n  hie  part  to  be  ptrformed. 

In  the  absence  of  a  subsequent  agreement' 
waiving  the  actual  delivery  of  the  balance 
of  these  goods,  or  authorizing  the  defendant 
to  retake  them  after  delivery  and  credit 
the  contract  price  with  the  value  of  the 
goods  so  retaken,  the  rights  of  the  defend- 
ant in  error  as  owner  of  this  dry  pan  must 
be  asserted  in  some  other  way  tiian  by  an 
action  predicated  upon  the  contract  to  re- 
cover the  portion  of  the  contract  price  rep- 
resented   by    its    value. 

The  judgment  of  the  Circuit  Court  atbnn- 
ing  the  judgment  of  the  Common  Pleat 
Court  on  the  first  cause  of  action  is  re- 
versed, and  the  judgment  of  the  Common 
Pleas  Court  on  the  lirst  cause  of  action  is 
reverged,  and  judgment  here  rendered  for 
plaintiff  in  error  on  the  first  cause  of  action. 
The  judgment  of  the  Circuit  Court  sHirming 
the  judgment  of  the  Common  Pleas  Court 
on   the  second  cause  of  action  is  affirmed. 


Nichols,  Ch.  J.,  I 
and  WUkIn,  JJ..  tt 


iK'k,  Newman,. 


E.  \V.  ADAMS  i  COMPANY. 

(—  Okla.  — ,  143  Pac.  508.) 

Bank  —  act  of  caaliler  —  effect. 

1.  A  national  bank  is  not  bound  by  the 
acta  of  its  cashier,  when  such  cashier  has 
acted  l>evond  the  scope  of  his  authority  as 
such  a  nicer. 


I  by  Hm 


.Yofc.  —  Poitcr  of  offitvr  or  employee  to 
hind  bonfL'  Aff  nfjifcmftiit  for  hailment 
other  (hnn  one  eonreited  to  fie  a  upr- 
cial  depoHlt. 

It  is  asBMmed  for  the  purposes  of  the  ques- 
tion under  consideration  that  it  the  agree- 
ment is  ultra  Wrcit,  that  is  available  as  a 
defenge. 

That  a  bank  hna  power  to  receive  one 
particular  kind  of  bailments,— special  de- 
poaits,— and  is  bound  by  the  contract  ex- 
press or  implied,  is  now  settled,  at  least  in 
the  United  States.  While  this  as  a  distinct 
question  is  not  within  the  scope  of  the  pres- 
ent note,  it  should  be  oI)Ber\ed  that  after  a 
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Sune  —  special  depoalta  —  acts  of  oasli- 
ler. 

2.  A  national  bank  may  receive  special 
depoaite,  such  as  Dates,  stocks,  bouda,  se- 
curities, bills  of  exchange,  etc.,  the  handling 
of  which  in  their  very  nature  comes  within 
the  regular  line  of  banking  business,  and  the 
act*  of  the  cashier  in  receiving  such  de- 
posits are  binding  on  the  bank. 
Same  —  alorliig  merchandise. 

3-  Allowing  a  atodc  of  shoes  in  which  a 
'bank  baa  no  interest  to  be  atored  in  the 
back  end  of  tiie  bank  ii  not  a  transaction 
coming  within  the  general  line  of  banking 
business,  and  is  not  within  thu  general  scope 
and  meaning  of  the  term  "special  deposit." 
Same  —  coDsent  by  caabier  —  liability 

ot  bank. 

4.  Where  a  CHBhier  agrees  with  two  con- 
tracting parties  that  a  stock  of  shoes  maj 
he  stored  in  the  back  end  of  a  bank,  and 
guarantees  to  such  parties  tliat  same  will 
be  delivered  to  the  proper  partj  upon  com- 
pliance with  certain  stipulations  entered 
into  between  the  parties,  upon  his  failure  to 

few  decisiona  to  the  contrary  (Wiley  y. 
First  Nat.  Bank,  47  Vt.  546,  19  Am.  Rep. 
122;  Whitney  v.  First  Nat.  Bank,  50  Vt. 
38S,  2B  Am.  Hep,  503),  and  other  cases  sup- 

Erting  the  rule  (Pattison  v.  Syracuse  Nat. 
Jik,  80  N.  y.  82,  38  Am.  Rep.  682,  and 
others),  the  question  was  delinitely  settled 
in  favor  of  the  rule,  in  First  Nat.'  Bank  v. 
Graham,  100  U.  S.  609,  25  L.  ed.  T-iO.  1  Am. 
Neg.  Cm.  588,  on  the  ground  that  tlic  Fed- 
ereu  banking  act  declares  that  after  a  hank 
has  failed,  the  bank  shall  tranxact  no  bank- 
ing business  eicept  to  receive  and  safely 
keep  moneys  belonging  to  it,  "and  to  de- 
liver special  deposits,"  thus  implying  that 
it  has  the  power  to  receive  special  deposits. 
And  in  Pattison  v.  Syracuse  Sat.  Bank,  su- 
pra, it  was  held  that  receiving  special  de- 
posits is  incident  to  the  lianking  business, 
aa  shown  by  the  cuetom  of  banks  from  an 
early  period,  thus  including  state  banks 
within  the  rule.  It  is  apparent,  from  the 
rea«on  for  the  rule,  that  the  rule  cannot 
be  extended  to  cover  contraots  for  bailments 
other  than  special  deposits ;  lience  the  at- 
tempt was  made  in  Amgbican  Nat.  Ba:ir 
T.  E.  W.  Adams  4  Co.  to  convince  the  court 
that  a  stock  of  shoes  stored  in  the  rear  room 
of  the  bank  building  was  a  special  deposit. 
This  is  the  novel  feature  of  the  ease.  In 
Pattison  v.  Syracuse  Nat.  Bank,  supra,  the 
court  said :  "The  definition  of  the  business 
of  banks  of  deposit  in  the  encrelapedias  em- 
braces the  receiving  of  the  money  or  valua- 
bles of  others  to  keep  until  called  for  by 
the  depositors.  1  Encyclopiedia  Americana. 
'Bank,'  &43;  1  English  Encyclopedia  of 
Arts  i  Sciences,  833,  837,  841."  But  Amebi- 
CAiy  Nat,  Bank  v,  E,  W,  Adams  A  Co.  ap- 
pears to  be  a  case  of  first  impression  on 
the  question  as  to  what  is  not  included  in 
the  term  "valuablei."  In  the  Pattison  Case 
the  court  also  said;  "^Vhen  the  attributes 
of  a  particular  calling  come  in  question, 
they  can  only  be  ascertained  by  showing 
I..R.A.IIil.iB. 


deliver  such  goods  a<'cording  to  such  guar- 
anty, the  bank  will  not  be  bound  by  the 
cashier's  contract  of  guaranty,  but  the  cash- 
ier may  be  held  personally  liable  as  baileu 
for  a  breach  of  his  guaranty. 

(September  22,  1914.) 

I?  RROR  to  the  County  Court  for  Atoka 
JL  County  to  review  a  judgment  in  plain- 
tiff's favor  in  an  action  brought  to  recover 
possession  of  a  stook  of  shoes  alleged  to 
have  been  unlawfully  detained  by  defend- 
ants.    Modified. 

The  facts  are  stated  in  the  Commission- 
er's oi)inion. 

Mr.  WinHeld  S.  F'anuer,  toe  plaintiffs 

The  defendant  bank  could  not  be  held 
liable  or  made  to  respond  in  damages  for 
the   acts   of   the   cashier. 

Bank  of  Metropolis  v.  Jones,  8  Pet.  12, 
S  L.  ed.  850;  First  Nat.  Bank  v.  Marshall 
k  I.  Bank,  28  C.  C.  A.  44,  S4  U.  8.  App.  610, 

what  has  been  thu  gvnerat  usage  and  prac- 
tice of  persons  engaged  in  that  calling,  and 
what  business  has  been  gerierally  trans- 
acted by  them,  and  understood  to  appertain 
to  such  calling.  Thus  only  csn  it  be  ascer- 
tained what  transactions  are  within  or  with- 
out the  scope  of  such  calling.  A  reference 
to  the  history  of  banking  discloses  that  the 
chief,  and  in  some  cases  the  only,  deposits 
received  by  the  early  banks  were  special  de- 
posits of  money,  bullion,  plate,  etc.,  for 
Rnfe-kceping,  to  be  specifically  returned  to 
the  depositor;  that  siicli  was  the  character 
of  the  business  done  bv  the  Bank  of  Venice 
(the  earliest  bsnk)  and  the  old  Bank  of 
Amsterdam,  and  that  the  same  business  was 
done  by  the  goldsmiths  of  London  and  the 
Itank  of  England,  and  we  know  of  none  of 
the  earlier  banks  where  it  was  not  done." 
The  reason  for  the  rule  as  stated,  supra, 
justifies  the  stntement  that  a  "sppcial  de- 
posit" may  consist  of  anything  that  banks 
generally  have  been  accnstomM  to  receive 
for  safe-keeping  to  be  returned  to  the  de- 
positor. Custom  seems  to  have  included 
money,  stocks,  bonds,  and  other  securitiea, 
etc.,  and  liaa  somewhat  arbitrarily  included 
"bullion,  plate,"  etc..  but  has  never  includ- 
ed anything  that  would  tend  to  convert  tht 
bank  into  a  "pawn  shop,  a  cold  storage 
plant,  or  a  warehouse."  The  decision  in 
Amebicab  Nat.  Baxk  v.  E.  W.  Adams  k 
Co.  appears,  therefore,  to  be  based  upon 
sound  reasoning.  TTie  decisive  question  is. 
What  has  been  the  custom  of  banks  gen- 
erally in  regard  to  accepting  the  particular 
"valuable"  as  a  special  deposit! 

As  to  distinction  between  a  special  de- 
posit and  a  general  one,  sec  note  to  Fro^ 
y.  Tyler,  39  L.R.A.(N.S.)  847,  supplement- 
ing note  to  Mutual  Acci.  Asso.  v.  .Jacobs, 
]6  L.,R.A.  518:  and  as  to  care  required  of 
hank  in  keeping  special  deposit,  see  note  to 
Gray  v.  Merriam,  32  L.R.A.  76B, 

3.  W.  M. 
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83  Fed.  72S;  Spyker  v.  Sp«nce,  S  Ala.  a40i 
Albuquerque  Nat.  Bank  v.  Stevrart,  3  Ariz. 
300,  30  Pac.  303;  ThompBon  v.  McKee,  6 
Dak.  178,  37  N.  \V.  367;  Aaher  v.  Sutton, 
31  Kan.  289,  1  Pac.  535;  L«ppoc  v.  Nation- 
al Union  Bank,  32  Md.  146;  Delta  Lumber 
Co,  V.  Williams,  73  Mich.  95,  40  N.  W. 
940;  Cochecho  Nat.  Bank  v.  Haskell.  51 
N.  H.  121,  12  Am.  Rep.  68;  Norton  v.  Derry 
Nat.  Bank,  61  N.  U.  5»3,  60  Am.  Kcp. 
336;  Snaaex  County  Mut.  Ins.  Co.  v.  Wood- 
rulT,  26  N.  J.  L.  541;  First  Nat.  Bank  v. 
Tisdale,  18  Hun,  152;  Root  r.  Ulcott,  42 
Uun,  530;  First  Nat.  Bank  v.  Tisdale,  S4 
N.  Y.  655;  Curtar  v.  Titusville  Gas  &  Wa- 
ter Co.  83  Pa,  385;  Bank  of  Kentucky  v. 
Schuylkill  Bank,  1  Pars.  Kel.  l':q.  Cas.  243; 
Hodge  V.  First  Nat.  Bank,  22  Gratt.  61; 
Bank  of  United  SUtea  v.  Dunn,  6  Pet.  61, 
S  L.  ed.  316;  Potts  V.  Wallace,  146  U.  8. 
705.  36  L.  ed.  1141,  13  Sup.  Ct.  Rep.  196; 
Anderson  v.  Kisram,  35  Fed.  705;  Flanna- 
gan  V.  California  Nat.  Bank,  23  L.R.A, 
838.  56  Fed.  962;  Cox  v.  Robinson,  27  C- 
C,  A.  128,  48  V.  S.  App.  388,  82  Fed.  286; 
Armstrong  v.  Chemical  Nat.  Bank,  27 
C.  C.  A.  615,  54  U.  S.  App.  462,  83  Fed. 
571;  McKnight  v.  United  States,  54  C.  C.  A. 
372,  115  Fed.  086;  North  Star  Boot  &  Sboe 
Co.  V.  Stebbins,  2  H.  D.  81,  48  N.  W.  833; 
Merchants'  Bank  v.  Rudolf,  5  Neb.  536; 
United  States  v.  City  Bank,  21  Hon.  364, 
16  L.  ed.  133;  Merchants'  Nat.  Bank  t. 
State  Nat.  Bank,  10  Wall.  872,  19  L.  ed. 
1027,  3  Cliff.  207,  Fed.  Cas.  No.  9,449; 
Martin  y.  Webb,  118  U.  S,  14,  28  L.  ed. 
52,  3  Sup.  Ct.  Rep.  f>8 ;  Mora*  v.  Maasachu- 
setU  Nat.  Bank,  Holmes,  211,  Fed-  Cas.  No. 
9,857;  Mott  v.  Semmes,  24  Ga.  567;  Hsdden 
T.  Linville,  86  Md.  233,  38  Atl.  37,  900; 
Tklahone  v.  Manchester  ft  L.  R.  Corp.  Ill 
Mass.  72,  15  .■Vm.  Rep.  0;  Winsor  v.  La- 
fayette County  Bank,  18  Mo.  App.  673. 

The  act  of  the  cashier  in  attemptinj;  to 
bind  the  bank  by  j^arantying  the  perform- 
ance of  the  etipulRtion  wbb  ultra  virea,  and 
not  binding  on  the  bank,  and  it  could  not  be 
held  liable- 
California  Nat.  Bank  v.  Kennedy,  167  U. 
S.  362,  366,  42  L.  pd.  198,  200,  17  Sup. 
Ct.  Rep.  831;  Seattle  Gas  4.  Electric  Co. 
V.  Citiz-ens'  Light  &,  P.  Co,  123  Fed.  502; 
Cumberland  Tele  ph.  &.  Teleg.  Co.  v,  Evans- 
ville,  127  Fed.  190;  Western  Nat.  Bank 
V.  Armstrong,  152  U.  S.  346,  38  L.  ed-  470, 
14  Sup.  Ct.  Rep.  572;  Aldrich  v.  Chemical 
Nat.  Bank,  178  V.  S.  022,  44  L,  ed.  613. 
20  Sup.  Ct.  Rep-  498;  City  Nat.  Bank  v. 
Cliemical  Nat.  Bank,  26  C.  C.  A.  107,  52 
U.  S.  App.  209,  80  Fed.  861;  Nebraska  t. 
First  Nat.  Bank,  88  Fed.  B40;  Murphy  v. 
Gumaer,  12  Colo.  App.  483,  55  Pac.  9S1; 
Thilmany  v.  Iowa  Paper  Bag  Co.  108  Iowa, 
335.  79  N.  VV.  68;  Logan  County  Nat.  Bank 
1..R.A.I01.7B. 


V.  Townsend,  139  U.  S.  «7,  3S  L.  ed.  107, 
11  Sup.  Ct.  Rep.  496;  Scott  t.  Deweeae, 
181  U.  S.  211,  45  L.  ed.  827,  21  Sup.  Ct. 
Rep.  685;  Cooper  v.  Hilt,  36  C.  C.  A.  407, 
94  Fed.  586;  Hepburn  v.  Kincannon.  74 
.Miss.  693,  21  So.  569;  Hanson  v.  Heard, 
69  N.  H.  191,  38  Atl.  738;  Commenjial 
Nat.  Bank  t.  Pirie,  27  C,  C.  A,  171,  40 
U.  S.  App.  598,  82  Fed.  799;  Bcwen  v. 
Needles  Nat.  Bank,  36  C.  C.  A.  556,  94 
Fed.  925;  McCormick  v.  Market  Nat.  Bank, 
165  U.  S,  538,  41  L.  ed.  817,  17  Sup.  Ct. 
Rep.    433. 

Messrs.  Llnebangli  Bros.  A  PInson, 
for  defendant  in  error: 

The  defense  of  vltra  vireg  is  unavailable 
and  inapplicable. 

llahl  V.  .Montana  Copper  Co.  132  U.  S. 
264,  33  L.  ed,  325,  10  Sup.  Ct.  Rep.  97; 
Pullman's  Palace  Car  Co.  v.  Central  Transp- 
Co.  139  U.  S.  62.  35  L.  ed.  60,  11  Sup.  Ct. 
Rep.  489;  10  Cyc.  1156.  1207;  St.  Louis 
Drug  Co.  V.  Robinson,  81  Mo.  IS,  10  Mo. 
App.  58H;  10  Cyc.  1165;  Union  Nat.  Bank 
V.  Matthews,  98  U.  S.  621,  25  L.  ed.  188; 
San  Antonio  v.  MehalTy,  93  U.  5.  312,  24 
L.  ed.  816 ;  Merchants'  Nat.  Bank  v.  State 
Nat.  Bank,  10  Wall.  604,  10  L.  ed.  1008; 
Logan  County  Nat.  Bank  v.  Townsend,  139 
U.  S,  67,  35  L,  ed.  107,  11  Sup.  Ct.  Bep. 
406 -.  First  Nat.  Bank  v.  Graham,  100  U.  S. 
699,  25  L.  ed.  750,  1  Am.  Neg.  Caa.  588. 

The  contract  was  one  of  special  deposit, 
and  not  ultra  viret. 

Koetting  v.  State,  88  Wis.  502,  60  N,  W. 
822;  Bank  of  Blackwell  v.  Dean,  9  Okla. 
826,  60  Pac.  226;  Hale,  Bailm.  i  Carr.  47; 
First  Nat.  Bank  v.  Grabun,  100  U.  S.  69S, 
26  L.  ed.  750,  1  Am.  N^,  Cas.  588;  Patti- 
son  V.  Syracuse  Nat.  Bank,  80  N.  Y.  82,  36 
Am.  Rep.  582. 

If  the  bank  has  authority  to  receive  such 
a  special  deposit,  the  cashier,  and  no  other 
person  or  officer,  would  be  the  person  who 
could,  as  the  chief  executive  officer  of  the 
bank,  bind  the  bank  by  an  agreement  to 
receive  the  same. 

Case  V.  Citizens'  Bank,  100  U.  S.  446,  25 
L.   ed.   695;   4  Thomp.   Corp,   g   4785. 

Defi'ndant  F.  E.  Adams  is  personally 
liable. 

4  Thomp.  Corp.  3751;   10  Cyc.  1037. 

Harrlimn.  C,  Aled  the  following  opinion; 

This  action  was  instituted  by  E.  W, 
Adams  A  Company  against  the  American 
National  Bank  and  F.  E.  Adams,  the  cssh- 
ier,  for  possession  of  a  Stock  of  shoes  of 
the  alleged  value  of  8493.49.  E.  W.  Adams 
k  Company  bad  at  some  time  p  rev  ions 
thereto  boon  in  tlie  mercantile  business  in 
Kansas.  They  left  Kansas  and  opened  up 
a  store  in  Oklahoma.  Soon  thereafter  the 
stock  of  shoes  in  question  was  attached  by 
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tbe  Elliot-Kendall  Shoe  Companj',  tliu  shoes 
being  of  the  Elliot-Kendall  brand,  and  hav- 
ing been  purcbSBed  from  such  company  by 
the  Adams  Company.  When  the  order  of 
attachment  wag  served,  Adams  &  Company 
•nd  the  El  Hot- Kendal  I  Shoe  Company,  and 
their  attorneys,  entered  into  a  stipulation 
nherein  it  was  agrenl  that  the  stock  of 
■hoes  should  be  stored  in  the  back  end  of 
the  AtQCTicaii  ^ationsl  Bank,  to  be  turned 
orer  to  the  Elliot-Kendall  Shoe  Company 
on  or  before  a  certain  date,  providud  such 
shoe  company  delivered  to  E.  W.  Adams 
k  Company  a  warranty  deed  to  certain  lots 
or  tracts  of  land  situated  in  Hamilton 
county,  Kansas;  but,  in  the  event  such  deed 
was  not  furnished  within  the  time  specified, 
then  tlie  stock  of  shoes  should  be  turned 
back  to  E.  W.  Adams  tt.  Company.  The 
bank,  through  its  cashier,  F.  E.  Adams,  ac- 
cepted an  indemnity  bond  from  the  Elliot- 
Kendall  Shoe  Company,  and  agreed  to  per- 
mit the  stock  of  shoes  to  be  stored  in  the 
back  end  of  the  bank,  and  guaranteed  that 
deliver}'  of  same  should  be  made  to  the 
party  entitled  thereto  according  to  the  t^rms 
in  the  stipulation  signed  by  the  Elliot- 
Kendall  Shoe  Company  and  by  E-  W. 
Adama  t  Conipany.  A  deed  to  the  land 
in  question  was  received  through  the  mail 
bj  the  Amerioan  National  Bank  in  due 
time,  and  the  parties  and  their  attorneys 
noticed  of  the  receipt  of  same,  pursuant 
to  which  notice  E.  W.  Adama  &  Conipany 
and  the  attorney  for  the  Elliot-Kendall 
Shoe  Company  appeared  at  the  hank,  exam- 
iaed  the  deed,  and  held  a  conference  as  to 
what  should  be  done  in  the  premises  in 
reference  to  the  acceptance  of  the  deed  by 
Adama  ft  Company  and  the  turning  over 
the  stock  of  shoes  to  the  Elliot -Kendall 
Company. 

It  is  claimed  by  the  bank,  and  so  testi- 
fied to  by  tiie  cashier,  Adams,  and  some  of 
the  other  bank  employees,  that  the  deed  waa 
turned  over  to  Adams  &  Company  and  was 
accepted  by  it  and  retained  possession  of  by 
such  company.  On  the  other  hand,  it  is 
elaimed  by  Adams  t  Company  that  such 
deed  was  untatisfactory  and  not  according 
to  the  stipulations,  being  a  quitclaim  in- 
stead of  a  warranty  deed,  and  was  not 
accepted,  but  was  left  in  the  bank.  Pur- 
suant to  such  conference,  however,  the  stock 
of  shoes  was  turned  over  to  J.  M.  Hum- 
phreys, attorney  for  the  Etiiot-Kendall  Shoe 
Company.  Subsequently  £.  W.  Adams  A 
Company,  claiming  to  have  rejected  the 
deed  on  the  ground  that  it  was  not  accord- 
ing to  stipulations,  and  on  the  ground  that 
they  had  left  same  Hith  said  bank,  or  the 
cashier  thereof,  demanded  return  of  the 
stock  of  shoes.  This  being  refused,  suit 
was  brought  against  the  bank  and  F.  B. 
L.R  A.lfll.'iR  ; 


Adams,  the  cashier,  for  possession  of  the 
shoes,  or  the  value  thereof.  The  cause  was 
tried,  reaulting  in  a  verdict  and  judgment  in 
favor  of  E.  W.  Adams  A  Company  for  the 
return  of  the  stock  of  shoes,  or  the  value 
thereof,  and  from  such  judgment  the  bank 
and  F.  E.  Adams  appeal  to  this  court  for 

A  number  of  assignments  are  urged  for 
reversal,  the  decisive  one  being  that  the 
guaranty  that  tlie  stock  of  shoes  would  b« 
turned  over  to  the  proper  party  according 
to  the  stipulation  between  tlie  parties  was 
signed  by  the  cashier  of  the  bank;  that 
such  a  contract  of  guaranty  was  out  of  the 
liue  of  the  bank's  regular  business  under  its 
charter,  and  outside  of  the  line  of  authority 
of  the  cashier,  and  therefore  ultra  i>tre», 
and  not  binding  on  the  bank. 

A  great  number  of  authorities  are  cited 
by  plaintiffs  in  error  in  support  of  the 
contention  that  a  corporation  cannot  he 
hound  by  acts  of  its  oHicers  outside  of  their 
scope  of  authority.  The  authorities  cited 
seem  to  be  welt  in  point  and  to  overwhelm- 
ingly support  this  contention.  We  have  ex- 
amined thran,  but  find  that  none  of  them 
pass  on  the  exact  question  whether  the 
bank,  in  accepting  the  stock  of  shoes  as  a 
special  deposit  under  the  circumstances  of 
this  case,  was  e;iceeding  the  powers  contem- 
plated in  the  national  banking  act.  or 
whether  it  was  acting  within  the  margin 
allowed  to  a  national  bank  under  the  pro- 
visions of  its  charter  and  the  provieiona  of 
the  national  banking  act  in  carrying  on  its 
r(^[ular  business. 

On  the  other  hand,  it  is  contended  by 
defendant  in  error  that  this  was  in  the 
nature  of  a  special  deposit,  and  aa  such 
came  within  the  line  of  the  bank's  regular 
business,  at  least,  within  the  scope  allowed 
banks  in  carrying  on  their  regular  business. 
snd,  being  a  special  deposit  in  line  with 
the  bank's  regular  business,  its  cashier  had 
authority  to  accept  such  aa  a  special  de- 
posit, and  that  the  bank  was  bound  by  his 
acts.  T'he  rule  that  a  bank  is  bound  by 
the  acts  of  its  cashier  in  accepting  deposits 
wliich  come  within  the  scope  and  meaning 
of  the  term  "special  deposits"  has  become 
so  well  settled  as  to  ailmit  of  but  little 
question.  See  Case  v.  Citizens'  Bank,  100 
U.  S.  446.  25  L.  ed,  695;  4  Thomp.  Corp. 
§  4766.  Hut  the  exact  question  in  the 
case  at  bar  is  whether  an  agreement  that 
a  stock  of  goods  should  be  stored  in  the 
back  end  of  a  bank  building  is  such  a 
transaction  as  cornea  within  the  general 
scope  and  meaning  of  the  term  "special 
deposits."  A  number  of  very  strong  and 
able  decisions  sre  cited  by  defendant  in 
error  in  support  of  the  contention  that  this 
was  a  special  deposit.     But  from  an  exam- 
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ination  of  the  authorities  cited,  and  of 
man;  others  touching  upon  the  question,  we 
find  that  in  each  case  the  courts  were 
dealing  with,  and  had  in  contemplation, 
guch  deposits  ae  notes,  stocks  bonds,  securi- 
ties, etc.,  the  handling  of  which,  in  their 
very  nature,  comes,  at  least  partiallj,  with- 
in the  re^lar  line  of  banking  busincas. 
One  of  the  strongest  cases  cited  ia  the  caec 
of  First  Nat,  Bank  v.  Grsharo,  100  U.  S. 
«99,  26  L.  ed.  760,  1  Am.  Neg.  Cas.  5B8. 
in  which  tlie  court  said:  "The  4flth  section 
of  the  banlting  act  of  1864,"  which  author- 
izes "a  national  bank  ...  to  deliver 
special  dcposite,  .  .  .  implife  clearlf 
that  «  national  bank,  as  a  part  of  its 
legitimate  businesa,  may  receive  such  'spe- 
cial deposita.' "  "Conceding  for  the  moment 
that  the  contract  was  Illegal  and  void,  for 
the  reason  alleged  in  behalf  of  the  bank, 
the  consequence  insisted  upon  would  by  uo 
means  follow.  There  was  no  moral  turpi- 
tnde  on  either  aide, — certainly  none  on  the 
part  of  the  depositor.  She  was  entitled,  at 
any  time,  to  reclaim  the  securities.  The 
bank  was  bound  in  good  faith  and  in  law 
to  return  them,  or  to  keep  them  without 
gross  negligence,  until  they  were  called  for." 
This  language  might  be  talten  to  mean 
that,  though  the  contract  between  the  bank 
and  the  depositor  was  illegal,  yet  the  bank 
would  be  held  liable  for  nejrligeupe  in  the 
lolB  of  the  deposits.  But  here  again  it 
must  be  borne  in  mind  that  the  question  of 
whether  the  act  ol  receiving  tlie  deposit 
WM  the  act  of  the  bank,  or  the  mere  act 
of  the  cashier,  was  not  involved  in  the  case 
at  bar,  aod  the  court  had  in  mind  such 
special  deposits  as  ordinarily  come  within  ' 
the  course  of  the  banking  business,  and  did 
not  have  in  contemplation  the  character  of 
transaction  involved  in  the  case  at  bar. 
The  court  concludes  its  opinion  as  follows: 
"It  would,  undoubtedly,  be  competent  for 
'  a  national  bank  to  receive  a  special  deposit 
of  such  securities  as  those  here  in  question, 
either  on  a  contract  of  hiring  or  without 
reward,  and  it  would  be  liable  for  a  greater 
or  lees  degree  of  negligence  accordingly. 
W«  do  not  mean  that  it  could  convert  itself 
into  a  pawnbroker's  shop.  That  subject 
Involves  topics  alien  to  the  case  before  ua, 
and  which  in  this  opinion  it  is  unnecessary 
to   uonsider." 

In  the  case  at  bar  the  stock  of  shoes  was 
permitted  to  be  stored  in  the  back  end  of 
the  bank,  doubtless  in  an  empty  room  not 
used  by  the  hank  in  the  regular  course 
of  its  banking  business,  and  under  the 
circumstances  we  view  the  transaction  as 
more  in  line  with  the  business  of  warehouse- 
men receiving  goods  for  storage,  than  in 
line  with  transactions  ordinarily  carried 
on  through  banks.  It  is  intimated  in  First 
t..R.A.101.-)n. 


Nat  Bank  v.  Graham,  aupra,  that  "a  bank 
could  not  convert  itself  into  a  pawnbroker'a 
shop,"  and  we  believe  the  reason  is  equally 
strong  for  holding  that  it  could  not  convert 
itself  into  a  cold  storage  establishment  or  a 
company  of  warehousemen.  We  do  not 
believe  the  transaction  in  question  comes 
within  the  scope  of  banking  business,  nor 
that  the  cashier  had  authority  to  bind  the 
bank  by  his  acts  in  such  transaction.  Tt  is 
apparent  from  the  record,  however,  that  the 
defendant  in  error  entered  into  this  agree- 
ment in  good  faith.  As  stated  in  the  body 
of  the  opinion  in  First  Nat.  Bank  v.  (Jra- 
ham,  aupra:  "There  was  no  moral  turpitude 
on  either  side,  and  certainly  none  on  the 
part  of  the  depositor." 

In  tiie  case  at  bar,  E.  W.  Adams  £  Com- 
pany in  good  faith  contracted  with  Elliot- 
Kendall  Shoe  Company  that,  U|)on  receipt 
of  a  warranty  deed  to  the  certain  traets  of 
land  in  Kansas,  tlie  stock  of  shoes  should 
be  turned  over  to  such  shoe  company,  and, 
in  the  event  such  warranty  deed  was  not 
executed  to  them,  that  tlicy  should  receive 
the  stock  of  goods  themselves,  and  both  par- 
ties agreed  with  thi;  cashier  of  the  bank, 
in  good  faith,  that  the  cashier  would  see 
that  the  terms  of  the  contract  were  faith- 
fully carried  out.  It  appears  from  the 
record  that,  instead  of  the  warranty  deed 
as  contracted  for,  a  kind  of  release  and 
quitclaim  deed  was  sent  to  the  bank,  and 
that  such  instrument  was  not  accepted  by 
E.  W,  Adama  &  Company.  It  is  true  that 
there  was  a  conflict  in  testimony  as  to 
whether  Adams  t  Company  accepted  the 
deed,  or  whether  they  refused  it  and  left  it 
in  the  bank ;  but  this  was  merely  an  issue 
of  fact,  which  was  submitted  to  the  jury 
and  found  in  favor  of  E.  VT.  Adams  4  Com- 
pany, and  we  do  not  feel  authorised  to 
disturb  the  jury's  finding  in  this  regard. 
Hence,  in  view  of  the  fact  that  a  warranty 
deed  was  contracted  for,  tliut  a  quitelaim 
deed  was  sent  instead,  and  in  view  of  the 
jury's  finding  that  such  quitclaim  deed  was 
not  accepted  by  E.  VV.  Atlams  ft  Company, 
and  the  further  fact  that  said  Adams  k 
Company  entered  into  the  agreement  in 
good  faith  with  F.  E.  Adams,  the  cashier  of 
the  bank,  as  a  voluntary  bailee,  to  see  that 
the  stock  of  shoes  was  delivered  according 
to  stipulation  betwerai  the  parties,  and  in 
view  of  the  further  fact  that  the  said 
cashier  upon  his  own  authority  turned  puch 
stock  over  to  the  Elliot-Kendall  Shoe  Com- 
pany, we  believe  that  said  cashier.  F.  E. 
Adams,  should  be  held  personally  liable  to 
E.  W.  Adams  k  Company  for  the  return 
of  the  shoes,  or  the  value  thereof. 

The  judgment  of  the  trial  court  should 
therefore  be  modified,  so  as  to  render  Y,  K. 
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Adams  tiable  for  tbe  return  of  th«  itock  of 
ahoeg  in  question,  or  the  Txloe  thereof. 
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(BO  Wuh.  161,  141  Pu.  347.) 

Sfreet  ntllwaya  ^  Mithorlty  to  coDaent 
to  dlBcontlnuKiice. 

1.  Authority  to  count;  commisBtonerB  to 
grknt  permiBBion  for  the  conatruction,  main- 
tenance, and  operatioa  of  electric  railways 
upon  public  roads,  and  preaeribe  the  terms 
and  conditions  on  which  these  privileges 
may  be  enjoyed,  does  not  include  power  to 
consent  to  the  diacontinuancc  of  a  railway 
which  haa  been  put  into  operation. 
Railroad  —  irbo  nnay  compel  operation. 

2.  A  resident  along  the  tins  of  an  inter- 
urban  electric  railway  cannot  maintain  an 
action  to  prevent  abandonmrnt  of  the  line, 
on  the  theory  that  he  is  dependent  on  it  for 
service,  if  another  line  closely  paiallel  to 
it  affords  him  service,  although  it  may  bt 
less  convenient. 

Pnlillr  service  corporation  —  conipelllnK 
operation  to  pr«srrve  competition. 

3.  Persons  living  along  an  intentrban 
«lectrie  road  cannot  compel  its  continued 
operation  to  preserve  competition,  if  a 
parallel  road  furnishes  a<Iequate  service  and 
the  public  service  commission  law  requires 
all  rates  to  be  Juat  and  reasonable  and  serv- 
ice adequate  and  euffieipnt. 

Railroads  —  consoltdatlon  —  who  may 

4.  Individuals  cannot  raise  the  question 
of  the  violation  by  railroad  eompanips  of 
a  constitutional  provision  prohibiting  their 
consolidation. 

(June  2fi,  1614.) 

APPEAL  by  plaintiffs  from  a  jndjtment  of 
the  Superior  Court  for  Pierce  County 
in  defendants'  favor  in  an  action  to  enjoin 
them  from  perfecting  a  consolidation  of  eom- 


Note.  ^  For  right  of  railroad  to  abandon 
operation  of  its  road,  see  note  to  State  v. 
Old  Colony  Truat  Co.  L.R.A.191dA,  540. 

As  to  the  right  of  a  street  railway  com- 
pany to  discontinue  its  line  in  the  absence 
of  statutory  or  contractual  provision  to  the 
rontrarv,  see  note  to  Stilea  v.  Citizens'  Elec- 
tric Street  R.  Co,  19  r*R.A.(N.S,)  Sfl-i. 
L.R.A.101fiB. 


peting  railwnj  lines,  from  fearing  up  tracks, 
and  from  ceasing  to  operate  a  line  of  rail- 
way according  to  the  terms  of  the  charter.  ' 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

^lessrs.  B.  B,  flrossciip  and  W.  C.  Mor- 
row, for  appellants: 

When  once  the  company  accepts  the  char- 
ter and  constructs  ita  road,  it  then  becomes 
mandatory  upon  it  to  maintain  and  operate 
the  same. 

Gates  v.  Boston  4  N.  V.  Air  Line  R.  Co. 
58  Conn.  333,  5  Atl.  80.1;  SUte  v.  Hart- 
ford &  y.  H.  R.  Co.  21)  Conn.  538;  State 
C!C  rel.  Bridgeton  v-  Bridgeton  t  M,  Trac- 
tion Co.  62  X.  J.  L.  592,  45  L.R.A.  B37,  43 
Atl.  715;  State  ex  rel.  Grinsfelder  v,  Spo- 
kane Street  R.  Co.  11*  Wash.  5ia,  41  L.R-A. 
516,  67  Am.  St.  Rep.  739,  S3  Pac.  71fl;  Wy- 
man.  Public  Sen-ice  Corp.  §  305;  Fellovs 
V.  T^a  .\ngeles,  151  Cal.  32,  90  Pac.  137: 
Potwin  Place  v.  Topeka  H,  Co.  51  Kan.  BOfl, 
37  Am.  St.  Rep.  312,  3S  Pac.  309;  Elizabeth- 
town  V.  Chesapeake,  O.  i  S.  W.  R.  Co.  84 
Ky.  377,  22  S.  W.  609;  Kansas  City  Inter- 
urban  R.  Co.  v.  Davis,  197  Mo.  «69,  114  Am. 
St,  Rep.  7110,  95  S.  W.  881 ;  State  v.  Sioui 
City  4  P.  R,  Co.  7  Neb.  357-.  Brooklyn  t 
R.  B.  R.  Co.  V.  Long  Island  R.  Co.  7B  App. 
Div.  497,  7fl  N.  Y.  Supp.  T77 ;  Eri<'  4  N.  E. 
H.  Co.  V.  Casey.  20  Pa.  287. 

Mr.  Jolin  .*.  Shn<;kl^(orrt,  for  renpoiid- 

Ko  duty  to  continue  operation  is  Imposed 
by  the  articles  of  incorporation  of  the  Ta- 
coma  k  Steilaeoom  Railway  Companr. 

Munn  V.  Illinois.  04  U.  S.  llS,  24  L.  ed. 
77;  San  Antonio  Street  R.  Co.  *.  State, 
90  Tex.  520,  35  L.R.A.  682,  5B  Am.  St.  Rep, 
834,  38  S.  W.  B2fl;  SUte  cs  rel.  Knight  v. 
Helena  Power  A  Light  Co.  22  Mont.  39], 
44  L.R.A.  092,  58  Pac.  6S5 ;  Amesbur?  v. 
Citizens'  Electric  Street  R.  Co.  ( Stiln  v. 
Citizens'  Elertric  Street  R.  Co.)  199  Mass. 
394,  19  7^.R.A.(N.S.)  8fl.i,  B5  S.  E.  410; 
Asher  V.  Hutchinson  Water.  Lipht  *  P.  C«. 
66  Kan.  496,  61  L.R,.A.  52,  71  Pac.  813; 
East  Ohio  Oss  Co.  v.  Akron,  81  Ohio  St. 
33,  28  L.R.A.(N5,)  92,  90  N.  E.  40,  18  Ann. 
Cas.  332i  People  ex  rel-  Schaumleffel  v. 
Illinois  C.  R.  Co.  241  II).  471,  89  N.  E.  744; 
Northern  P^  R.  Co.  v.  Washington  Territory, 
142  U.  S.  498,  3G  L.  ed.  1092,  12  Sup.  c't. 
Rep.  2H3;  Sherwood  v,  Atlantic  ft  D.  R. 
Co.  94  Vs.  291,  26  S.  E.  943;  People  v. 
Rome,  W.  A  O.  R.  Co.  103  N.  Y.  «B,  B  N.  E. 
369;  Jack  v.  Williams.  113  Fed.  823;  Com. 
V.  Fitchbnrg  R.  Co.  12  Gray,  180;  Wood  v, 
Seattle.  23  Wash,  I,  62  L.R..4.  360,  82  Pac. 
135;  McQniltin,  Miin.  Corp.  g  1680;  Coc  v. 
Columbus,  P.  k  I.  R,  Co.  10  Ohio  St.  872, 
75  Am.  Dee.  518. 

If  the  purposes  tor  which  a  conditional 
grant  is  made  are  fulAlled  by  perfor 
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for  s  conaidvrabU  period  of  time,  a  discoa- 
tinuance  thereafter  is  not  a  breach.  A  tub' 
Btantial  compliance  extendiiij{  over  a  long 
period  of  time  is  sufRfient. 

Maddox  v.  Adair,  —  Tex.  Civ.  Ap|i.  — ,  66 
S.  W.  Sll;  Jefferson ville,  M.  i  [.  R.  Co. 
V.  Barbour.  8ft  Ind.  375;  Higbee  v.  Kode- 
man,  12B  Ind.  244,  28  N.  E.  4-12;  Sumner 
V.  Darnell,  128  Ind.  38,  13  L.R.A.  173, 
27  N.  E.  10-2;  Taylor  v.  Campbell,  50  Ind. 
App.  515,  98  I\.  E.  657. 

To  enjoin  the  suspension  of  operation, 
something  more  should  be  shown  than  in- 
coDveniencc  to  a  few  individuals. 

Xorthern  P.  R.  Co.  v.  Washington  Terri- 
tory. 142  U-  S.  482,  3a  L.  ed.  lOBZ.  12  Sup. 
Ct.  Rep.  2S3;  Sherwood  v.  Atlantic  k  D. 
R.  Co.  94  Va.  291.  2S  8.  E.  943;  San  An- 
tonio Street  R.  Co.  v.  State,  —  Tex.  Civ. 
App.  — ,  38  S.  W,  54. 

To  compel  a  railroad  company  to  main- 
tain its  main  stem  on  the  old  location  for- 
erer  is  to  render  it  im|>0BBible  for  the  cor- 
poration to  ever  make,  in  conformity  with 
its  own  Deeds  and  the  public's  interest,  any 
change  in  its  transportation  route. 

Whalen  v.  Baltimore  k  O.  R.  Co.  lOS  Md. 

II,  17  UR.A.lN.S.)  130,  129  Am.  St.  Rep. 
423,  69  Atl.  390;  People  v.  Rome,  W.  k  0. 
B.  Co.  103  N.  Y.  95,  8  N.  E.  369;  People  et 
rel.  Schaumleffel  v.  Illinois  C.  R.  Co.  211 

III.  471,  89  K.  K.  745;  State  ex  rel.  White- 
house  V,  Northern  P.  R.  Co.  53  Wiwh.  378, 
102  Pac.  24. 

(iose,   J.,   delivered   the   opinion   of   the 

This  ease  is  before  us  upon  an  appeal 
from  a  judgment  entered  after  demurrers 
to  the  complaint  had  been  sustained,  upon  , 
the  plaintifTs  declining  to  plead  further.  I 
riie  complaint  is  too  lengthy  to'  be  set! 
forth  in  full.  In  aubatance  it  alleges  that! 
the  respondents,  Tacoma  Railway  &  Power  | 
Company,  Puget  Sound  Electric  Company, 
and  Pacific  Traction  Company,  are  foreign 
corporations,  and  that  they  have  severally 
qualified  themselves  to  do  business  in  this 
state;  that  in  the  year  1S88  the  city  of 
Tacoma  granted  to  one  Thompson  and  his 
associates  "the  right,  power,  and  authority" 
to  construct,  maintain,  and  operate  a  line 
o(  electric  railway,  beginning  at  K  street, 
thence  running  westerly  to  what  is  now 
knoivn  as  Proctor  street,  thence  westerly  to 
the  city  limits*,  that  on  the  2d  day  of  May, 
1890,  Thompson  and  T.  0.  Abbott  incorpo- 
rated the  Tacoma  k  Steilacoom  Railway 
Company  under  the  laws  of  this  state;  that 
its  articles  recite  that  the  objects  for  which 
the  corporation  is  formed  are  "to  build, 
equip,  and  operate"  b  narrow  or  standard 
gauge  railway  according  to  the  route  de- 
seribed  in  th«  franchiae  granted  to  Thomp- 
r,.K.A.l»l.iB. 


son  and  bis  associates,  thence  following  s 
fixed  course  to  and  through  Steilacoom  city; 
that  it  acquired  the  rights  granted  in  the 
Thompson  franchise,  and  acquired  by  pur- 
chase and  gift  the  right  of  way  tor  an 
electric  line  between  Tacoma  and  Steilacoom, 
constructed  the  line  in  the  years  '890  and 
1891,  and  put  the  same  in  operation  as  aa 
electric  railway  doing  a  general  freight  and 
passenger  business  between  the  town  of 
Steilacoom  and  the  initial  point  in  the  city 
of  Tacoma;  that  the  line  has  ever  since 
been  "maintained  and  operated :"  that  in 
1899  "said  line"  was  acquired  by  tlie  re- 
spondent Tacoma  Railway  &  Power  Com- 
pany as  a  part  of  its  general  system  of  rail- 
ways in  the  city  of  Tacoma  and  suburbs 
thereof;  that  certain  rights  of  way  outside 
of  the  city  limits  wtre  donated  by  the  own- 
ers in  consideration  of  the  building  and 
operation  of  the  road.  It  also  alleges  that 
in  1905  the  Pacific  Traction  Company  con- 
structed a  line  of  railway  from  South 
Seventh  street  in  the  city  of  Tacoma 
through  intervening  streets  to  Proctor 
street,  and  thence  to  the  north  side  of 
American  lake,  and  about  the  year  1907  con- 
structed a  branch  lice  from  a  point  near  the 
south  city  limits  of  the  city  of  Tacoma  to 
the  state  hospital  for  the  insane,  "a  short 
distance  from  the  line  constructed  by  the 
Tacoma  t  Steilacoom  Railwa.v  Company:" 
that  tlie  Pacific  Traction  Company  was  pro- 
posing at  said  time  to  continue  its  line  to 
the  town  of  Steilacoom;  that  tlie  branch  line 
from  the  town  of  Steilacoom  to  the  city  of 
Tacoma  ia  a  competing  line  with  the  line 
constructed  by  the  Tacoma  &  Steilacoom 
company;  that  in  December,  1912,  the  power 
company  applied  to  and  secured  from  the 
county  commiflsi oners  of  Pierce  county,  a 
franchise  to  extend  the  line  of  the  traction 
company  from  the  state  hospital  for  the 
insane  about  a  mile  and  a  half  northerly  to 
the  town  of  Steilacoom,  which  franchise  was 
granted  by  the  commissi  oners  ''upon  condi- 
tion that  the  Tacoma  Railway  k  Power 
Company  would  abandon  its  Steilacoom  line 
between  Lemon's  Beach  station  and  Cham- 
bers creek,  and  grant  all  its  rights  in  and 
to  said  right  of  way  to  said  county  for 
highway  purposes,"  which  franchise  and  con- 
ditions the  power  company  has  accepted,  and 
that  it  is  now  threatening  to  tear  up  its 
line  between  such  points;  that  the  appel- 
lants all  own  land  adjacent  to  the  line  be- 
tween I.Pinon's  Beach  anil  Chambers  creek, 
and  are  dependent  upon  said  line  for  rail- 
way service  "both  to  the  village  of  Steila- 
coom and  to  the  city  of  Tacoma.  and  that 
there  are"  many  other  residents  similarly 
situated:  that  all  persona  who  are  situated 
so  that  they  can  use  the  lines  of  both  com- 
panies will  be  deprived  of  competitive  serv- 
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icei  that  th«  abaiidoning  of  the  line  wil 
grefttly  snd  irreparably  depreciate  the  Talue 
ol  the  property  of  all  the  appeltantt  and 
render  the  same  practicnliy  u«cletis  for  reai- 
denee  purpoeeB ;  and  that  the  appellants 
would  not  have  purchased  their  land,  and 
those  who  reside  thereon  would  not  hsTe 
ronstructed  their  residences,  had  it  not  been 
for  the  operation  of  the  adjacent  rnilway. 

It  it  further  alleRcd  that,  in  the  yerr 
1910,  the  Puget  Sound  Electric  Railway, 
h»Ting  theretofore  iccjuired  all  the  stock  of 
the  Tacoma  Railway  &  Power  Comi>any,  ac- 
quired the  gtoct  ol  the  PaciGc  Traction  Com- 
pany, and  that  it  has  since,  in  virtue  of  its 
ownership  of  stook.  In  various  and  sundry 
ways,  sought  to  cITcct  a  consolidation  of 
the  two  competing  lines;  that  the  tearing 
up  of  the  line  between  Lemon's  Beach  and 
Chambers  creek  will  conBummate  a  con- 
solidation of  the  two  competing  lines;  that 
the  Piigct  Sound  Electric  Railway  has 
caused  certain  portions  of  the  line  of  the 
Pacific  Traction  Company  in  the  city  of  Ta- 
coma "to  be  torn  up  and  destroyed;"  that 
the  Tacoma  Railway  k  Power  Company  en- 
joys valuable  franchises  between  K  street 
in  the  city  of  Tacoma  and  Lemon's  Beach 
station,  and  between  Chambers  Creek  and 
the  town  of  Steilacoom,  all  of  which  were 
■cqnired  as  a  part  of  one  continuous  line, 
which  it  purposes  to  retain.  It  is  further 
alleged  that  the  public  service  commission 
of  the  state  has  not  authorirei!  the  aban- 
donment of  the  Steilacoom  line  or  any  por- 
tion tliereof;  and  that  it  has  at  no  time 
approved  or  authorized  any  of  the  acts 
which  the  appellants  seek  to  enjoin.  The 
prayer  is:  (a)  That  the  Tacoma  Hallway  k 
Power  Company  and  the  PaciHa  Traction 
Company  be  enjoined  from  further  perfect- 
ing the  consolidation  of  the  competing  lines; 
{b)  that  the  Tacoma  Railway  k  Power  Com- 
pany be  enjoined  from  tearing  up  its  tracks 
and  discontinuing  the  operation  of  its  line 
of  railway  between  the  city  of  Tacoma  and 
the  town  of  Steilacoom ;  and  that  it  be  en- 
joined from  ceasing  to  operate  such  line. 
'  The  respondents  severally  demurred  to  the 
complaint  upon  all  the  statutory  grounds, 
hut  the  record  does  not  advise  us  as  to 
the  ground  upon  which  they  were  sustained. 
We  aMume,  however,  that  the  court  was  of 
the  opinion  that  the  complaint  does  not 
state  facts  aafflcient  to  constitute  a  cause  of 

The  question  presented  is,  Does  the  com- 
plaint charge  a  violation  of  s  public  duty 
which  the  appellants,  as  private  litigants 
owning  property  adjacent  to  the  part  of  the 
road  proposed  to  be  discontinued,  may  en- 
joinT  In  State  ex  rel.  Grinsfelder  v.  Spo- 
Lane  Street  R.  Co.  19  Wash.  5Ifl,  41  L.R.-^. 
516,  67  Am.  St.  Rep.  739,  53  Pac-  719,  It 
i..R.A.'.915B- 


wae  held  that  the  defendant,  having  ac- 
quired the  street  railway  line,  could  be  re- 
quired to  resume  operation  of  a  part  of  the 
line  known  as  Minnehaha  Park  line,  which 
it  had  operated  for  a  time  and  then  ceased 
BUCh  operation.  There  were  about  forty 
families,  including  the  relator,  living  ad- 
jacent to  the  discontinued  line,  who  availed 
themselves  of  the  facilities  for  travel  which 
it  afforded.  It  carried  60  to  120  people 
daily.  It  was  also  held  that  the  relator  was 
a  proper  party  to  enforce  a  duty  "due  to 
the  public."  The  court  said  that  the  de- 
fendant, having  undertaken  to  operate  the 
line,  owed  an  implied  duty  to  the  public 
to  continue  the  operation,  a  duty  which  it 
could  not  abandon  without  the  consent  of 
the  granting  power,  meaning  the  state  or 
its   proper   representative  acting   in   pursu- 

The  board  of  county  commisBioners  had 
no  legal  authority  to  consent  to  an  al>an- 
donment  of  any  public  duty  imposed  upon 
or  assumed  by  the  respondents  as  common 
carriers.  The  Code,  Rem.  k  Bal.  Code, 
S  UOHO  I  1'.  V.  40.i,  ii  327),  does  net,  either 
expressly  or  by  reasonable  implication,  con- 
fer Buch  power  upon  county  commteaioners. 
It  merely  empowers  them  to  grant  author- 
ity for  the  construction,  maintenance,  and 
operation  of  such  railway  systems  upon  pub- 
lic roads  outside  of  the  limits  of  incorpo- 
rated cities  and  towns,  and  to  prescribe 
"the  terms  and  conditions"  on  which  the^e 
prifilegeB  may  be  enjoyed.  In  Wood  v. 
Seattle,  23  nush.  I,  S2  L.R.A.  369,  S2  Pac. 
135,  citi-d  by  the  respondents  in  support  of 
the  action  of  the  commissioners,  the  city 
dlarter  empowered  the  city  council  "to  pro- 
vide [or  the  alteration,  change  of  grade,  or 
removal"  of  any  railroad  in  any  street  of  thi; 
city.  It  was  held  that  this  language  veHted 
in  the  city  council  the  power  to  represent 
the  public  interest  in  respect  to  railways 
within  the  city. 

Under  the  rule  announced  in  the  Grins- 
felder Case,  neither  the  grantee  nor  it«  suc- 
cessor in  interest,  having  exercised  the  priv- 
ileges conferred  under  a  permissive  fran- 
chise, can.  against  the  will  of  the  state, 
abandon  the  enterprise  if  the  abandonment 
works  a  prejudice  to  the  public  interest. 
This  rule  has  abundant  support  in  other 
jurisdictions.  Gates  v.  Boston  k  N.  Y.  Air 
Line  R.  Co.  63  Conn.  333,  5  Atl.  6i!6;  State 
V.  Hartford  A  N.  H.  R.  Co.  29  Conn.  538; 
State  ex  rel.  Ellis  v.  Atlantic  Coast  Line  R. 
Co.  63  Fla.  650,  13  L.S.A.lN.S.)  320,  44 
Bo.  213,  12  Ann.  Cas.  359.  And  this  duty 
survives  a  transfer  of  the  property  to  other 
companies.  State  ex  rel.  Bridge  ton  v. 
Bridgeton  4  M.  Traction  Co.  62  S.  J.  L. 
592,  45  L.R.A.  837,  43  Atl.  715;  Fellows  v. 
I.oa  Angelee,  151  Cal.  52,  90  Pac.  137;  Pot- 
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win  Place  v.  Topeka  R.  Co.  51  Eao.  aOO, 
37  Am.  St.  Bep.  312,  33  Pac.  309;  KaDBas 
City  Interurban  R.  Co.  v.  Davia,  197  Mo. 
OeS,  114  Am.  St.  Rep.  790,  96  S.  W.  881; 
SUte  V.  Sioux  City  &.  P.  R.  Co.  7  Keb.  367; 
Brooklyn  i.  B.  B.  R.  Co.  v.  Long  laliiDd  B. 
Co.  72  App.  Div.  490,  76  N.  Y.  Supp.  777. 
The  rule  has  its  baaia  in  the  principle  that 
the  sovereign  powers  are  granted  and  eier- 
cised  only  upon  the  theory  that  these  publia 
rights  are  to  l)c  used  to  promote  the  gen- 
eral welfare.  Gates  v.  Boston  &  N.  Y.  Air 
Line  R.  Co.  53  Conn.  333,  5  Atl.  095. 

The  theory  of  the  complaint  seems  to  be 
that  the  road  eannot  be  abaiidoned:  (1|  Be- 
cause the  appellants  and  "many  other  resi- 
dents" limilsTly  situated  are  dependent  up- 
on the  line  for  railway  aervices;  (2)  because 
all  persons  so  situated  that  they  can  use  the 
liae  of  both  companies  will  be  deprived  of 
competitive  service;  and  (3)  because  the 
Puget  Sound  Electric  Railway  is  using  its 
corespondents  as  instruments  to  sceompliafa 
an  unlawful  consolidation. 

Tlie  first  proposition  is,  ae  think,  without 
merit.  Public  service  companies,  as  tlie 
name  implies,  are  created  to  perform  a 
public  function.  As  we  said  in  State  ei 
rel.  U'hitehouse  v.  Northern  P.  R.  Co.  53 
Wash.  370,  102  Pac.  24,  roads  may  be 
straightened,  and  curves  and  grades  may 
lie  reduced,  and  changes  made  to  meet  the 
demanda  of  commerce  and  competition. 
What  we  conceive  to  be  the  correct  rule  is 
aptly  stated  in  Asher  v.  Hutchinson  Water, 
Light  t  F.  Co.  00  Kan.  496,  61  L.R.A.  52, 
Tl  Pac.  813,  where  the  court  said:  "An 
individual  can  acquire  no  vested  right,  as 
aj^ainst  the  public,  in  the  continued  serrice 
of  a  public  utility.  Such  a  doctrine  once 
admitted  would  destroy  the  convenience  as  a 
public  utility;  it  would  then  become  ham- 
pered and  subject  to  the  control  of  the 
individual,  and  made  to  subserve  such  inter- 
ests,  to   tlie   detriment   of   the   public   wel- 

In  Whslen  v.  Baltimore  ft  O.  B.  Co.  108 
Md.  II,  17  L.BJl..(N.S.l  130,  129  Am.  St. 
Bep.  423,  C9  Atl.  390,  it  was  held  that, 
tvhere  the  public  interest  as  well  as  the 
pecuniary  advantage  of  the  railway  com- 
pany is  promoted  by  shortening  and 
straightening  tiie  line  of  road,  a  private  in- 
dividual cannot  require  the  company  to 
maintain  a  train  service  over  the  aban- 
doned road,  although  it  had  contracted  nith 
his  predecessor  in  title  to  construct  and 
maintain  a  turnout  and  siding  upon  bis 
premiaea,  and  (o  taken  on  and  let  otT  per- 
sons going  to  and  from  his  farm,  and  to 
leave  at  the  siding  for  unloading  any  car 
containing  a  fixed  amount  of  freight.  The 
reason  (or  the  holding  is  thus  stated :  "We 
think  there  is  a  manifest  distinction  to  be 
L.B.A.191SB. 


made  between  covenants  to  establish  and 
maintain  stations  for  the  public  convenience, 
and  those  to  eatablieh  and  maintain  sidings, 
turnouts,  crossings,  and  the  like,  for  private 

In  Northern  P.  B.  Co.  T.  WariiingtOQ  Ter- 
ritory, 142  U.  S.  492,  35  L.  ed.  1092,  12  Sap. 
L't.  Rep.  283,  the  court  refused  to  require 
the  railroad  company  to  erect  and  main- 
tain a  station  at  Yakima  city,  and  to  atop 
its  trains  there  to  receive  and  deliver 
freight,  and  to  receive  and  let  off  paaeengera. 
The  decision  wa.s  put  upon  the  ground  that 
"the  court  will  never  order  a  railroad  sta- 
tion to  be  built  or  maintained  contrary  to 
the  public  interests." 

The  complaint  is  silent  as  to  the  approxi- 
mate number  of  people  patronizing  the 
Steilacoom  line  who  are  too  remote  from  the 
othc.  line  to  avail  themselves  of  its  aervice. 
Xor  does  it  advise  us  as  to  the  extent  that 
tliey  patroniie  the  Steilacoom  line.  The  fact 
that  the  appellanta  and  "many  other  resi- 
dents .  .  .  similarly  situated"  patron- 
ize it  at  all  is  left  to  inference.  Thoae  tacts 
were  shown  in  the  Orinafelder  Case.  It  does 
appear,  however,  that  the  lines  tie  closely 
parallel.  This  being  true,  the  complaint  as 
an  entirety  o^ntivea  the  view  that  the  ap- 
pellantL  are  dependent  upon  the  Steilacoom 
line  (or  service.    It  only  affords  them  a  more 

The  more  difficult  question  is:  Can  the 
respondents  be  enjoined  from  abandoning 
that  part  of  the  load  between  the  atationa 
named,  when  such  abandonment  will  neces- 
ssrily  result  in  depriving  all  persons  to 
whom  both  roads  are  aocessible  of  competi- 
tive service,  there  having  been  no  legal 
consent  to  such  abandoumentt  The  real 
question  is:  Will  such  abandonment  be  a  vio- 
lation of  a  public  duty  which  ought  to  be 
enjoined!  The  allegation  is  that  the  roads 
are  near  each  other.  It  is  not  alleged  that 
one  road  is  inadequate  to  handle  the  busi- 
ness. If  it  were  necessary  it  might  be  ju- 
dicially noticed  that  one  road  is  ample  to 
serve  all  the  needs  of  the  public  between  the 
town  of  Steilacoom  and  the  city  of  Tacoma. 
The  public  will  still  be  adequately  served 
after  the  abandonment.  Under  the  public 
service  commission  law  {Laws  1911,  p.  S38, 
3  Rem.  k  Bal.  Code.  §S  HG2a-I  et  scq.),  sU 
charges  for  transportation  of  persons  or 
property  shall  be  "just,  fair,  reasonable,  and 
auRicient,"  and  every  common  carrier  must 
render  adequate  and  sufficient  service  and 
facilities  to  enable  it  to  promptly  and  ex- 
peditiously taice  care  of  the  public  business 
without  diacriminstion.  The  whole  theory 
of  the  public  service  commission  law  is  op- 
posed to  the  idea  that  the  public  will  be 
better  served  with  two  \hii-i  of  road  lying 
closely    parallel,    situated    as    these    roads 
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•re  situated,  where  one  road  will  amply 
luffice.  The  purpose  of  this  Ian  U  to  re- 
quire adequate  and  safe  service  at  a  rea- 
sonable price  and  without  diicrimination. 
When  the  public  is  afforded  such  a  service, 
its  needs  are  satisfied,  and  no  citizen  can 
justly  complain.  Sherwood  v.  Atlantic  &  D. 
R.  C«.  S4  Va.  201.  86  S.  E.  9*3.  There  man- 
damus was  denied,  where  it  was  sought  to 
require  the  company  to  reeume  operation 
of  that  part  of  its  line  which  it  was  not 
required  by  ite  charter  to  construct  or  oper- 
ate, but  which  it  had  operated  for  a  time. 
It  was  held  that,  in  respect  to  assumed  du- 
ties, the  court  will  consider  all  the  circitm- 
stances  of  the  case,  and  grant  or  deny  the 
relief  aecording  as  the  duties  demanded  may 
or  may  not  promote  the  public  interest. 
People  V.  Rome,  W.  &  0,  R.  Co.  103  N.  Y. 
OS,  8  JS\  E.  369,  holds  that,  where  a  rail- 
road company  owns  two  line*  of  road  and 
can  substantially  aceommodBte  the  people 
of  the  state  by  operating  one  line  between 
the  same  points,  and  can  abandon  the  other 
line  without  any  serious  detriment  "to  any 
considerable  number  of  people,"  it  cannot 
be  required  by  mandamus  to  operate  both 
lines  at  a  great  sacrifice. 

Finally,  it  is  contended  that  the  com- 
plaint shows  an  attempt  to  bring  about  a 
consolidation  of  two  competing  roads,  in  vio- 
lation of  S  16,  art.  12,  of  the  Constitu- 
tion, and  §  1,  p.  69S,  Laws  1909.  Thn  for- 
mer provides:  "Ho  railroad  corporation 
shall  consolidate  its  stock,  property  or 
franchises  with  any  other  railroad  corpora- 
tion owning  a  competing  line." 

The  latter  provides:  "That  no  railroad  or 
transportation  corporation  shall  consolidate 
ita  stock,  property,  or  franchises  with  any 
other  railroad  or  transportation  corporation 
owning  a  competing  line,  or  purchase,  either 
directly  or  indirectly,  any  stock  or  inter- 
eat  in  a  railroad  or  tranaportation  corpora- 
tion owning  or  operating  a  competing  line." 
Rem.  *  Bal.  Code,  %  8685  (P.  C.  433,  S  17). 

There  is  no  allegation  either  that  the 
Puget  Sound  Electric  Railway  has  consoli- 
dated its  stock,  property,  or  franchises  with 
oithcr  of  the  other  respondent  companies,  or 
that  it  owns  a  competing  line.  The  allega- 
tion is  that  it  owns  all  the  stock  of  the 
other  companies;  they  being  competing 
lines.  If  it  has  violated  either  the  constitu- 
tional provision  or  the  statute,  we  think 
that  question  cannot  be  raised  by  private 
litigants,  but  should  be  left  open  to  the 
state  (or  such  action  as  it  deems  wise. 

Aftirmed. 
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Chadwlck,  J.,  concurring: 

Under  our  present  laws  no  citizen  has  a 
right  to  insist  that  two  public  utilities  be 
maintained  in  order  to  preserve  competition. 
Competition  between  those  engaged  in  pub- 
lic service  is  a  condition  which  may  have 
been  real^  ))ut,  in  the  light  of  modern  in- 
dustrial development  and  a  more  enlight- 
ened understanding  of  such  problems,  it 
has  become  an  item  of  lesser  consequence, 
if  indeed  It  may  be  considered  at  all.  The 
legislature  of  this  state,  in  the  e.xercise  of 
its  t^islative  functions,  has  written  the  law 
upon  a  different  theory,  a  theory  foreseen 
by  the  framers  of  the  Conatitutioa,  art.  12, 
8  1. 

The  people  long  since  abandoned  the  hope 
of  relief  from  unjust  rates  and  inadequate 
service  from  competing  lines  or  interests. 
The  history  of  public  service  corporations 
is  such  that  It  can  be  asserted  as  a  fact 
that  reliance  upon  competition  has  been  a 
vain  hope,  and  in  the  greater  number  of 
cases,  perhaps  in  all  cases,  it  has  been  de- 
feated by  aecret  compacts  and  understand- 
ings. The  people  therefore  determined  to 
regulate  and  control,  to  fix  rates  and  pre- 
scribe schedules,  to  the  end  that  the  public 
shall   have   an   adequate   service   at   a   fair 

The  use  by  the  legislature  of  the  two 
words  "reasonable"  and  "sufficient"  estab- 
lishes this  point.  That  l>ody  plainly  intend- 
ed that  companies  covering  the  same  field 
should  not  hereafter  be  permitted  to  resort 
to  the  old  methods  of  cutting  rates  and  by 
this  means  drive  the  weaker  competitor  out 
of  the  Held,  to  the  end  that  the  survivor 
might  exploit  the  public  at  wilt.  Indeed, 
two  companies  furnishing  the  same  aervice 
are,  under  our  law,  an  impoeition  upon  the 
taiLpayer.  unwarranted  and  unjustifiable.  It 
is  only  neceaaary  to  refer  to  the  dual  system 
of  telephonea  that  have  been  maintained  in 
some  of  the  cities  of  this  state  to  prove  this 
premise.  Instead  of  cheaper  and  better 
service,  the  system  has  resulted  in  a  double 
burden  of  expense,  and  oftentimes  in  utter 
confusion  of  service.  The  statute  implies 
that  it  ia  better  to  have  one  service  con- 
trolled in  all  its  workings  by  the  agents 
of  the  state.  Under  oor  public  utilities  law, 
we  have  all  the  advantages  with  none  of  the 
disadvantages  of  public  ownership,  and  the 
commissioners  o(  Pierce  county  would  have 
failed  to  do  their  whole  duty  had  they  acted 
otherwise  than  they  did  in  the  case  at  bar. 

Inasmuch  as  the  supposed  right  to  insist 
upon  the  pretense  of  competition  is  the 
only  plausible  ground  urged  by  appellants, 
it  follows  that  the  decree  of  the  lower  court 
should  be  affirmed. 

Petition  for  rehearing  denied. 
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(80  Wash.  570,  142  Pai-.  29.} 

Damages  —  mental  suffering  —  delay  Iti 

telegram. 

Dnmagei  cannot  be  recovered  for  mental 
aulTcriiig  due  to  negligent  delay  in  the  de- 
livery of  a  telegram  announciog  illnesa,  in 
the  abaenne  of  any  physical  injury ;  and  the 
loss  of  the  amount  paid  for  tranBrniBsion  of 
the  meaeage  U  not  sufficient  to  sustain  such 
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APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  King  County 
in  plaintiffs'  favor  in  an  action  brought  to 
recover  damagea  for  mental  suffering  al- 
leged tc  have  been  caused  by  defendant's 
npgligent  failure  promptly  to  deliver  a  tele- 
gram.   Reveraed. 

The  facts  are  stated  in  the  opinion. 

Mr.  W.  W.  Cook,  nith  Meaars.  Huglies, 
McMlckeii,  Dovell,  A  Ramsey  and  Ottii 
B.  Riipp,  for  appellant: 

Damages  (or  mental  suffering  atone  are 
not  recoverable. 

AtlBop  T.  Alleop,  5  Hurlst.  &  K.  534,  20 
L.  J.  Exeh.  N.  S.  316,  6  Jur.  X.  S.  433,  2 
L.  T.  N.  S.  290,  8  Week.  Rep.  449;  Lynch 
V.  Knight,  9  H.  L.  Caa.  577,  8  Jur.  N.  S. 
724,  B  L.  T.  N.  S.  291,  8  Eng.  Riil.  Cas. 
382;  Western  U.  Teleg.  Co.  v,  Chouteau,  28 
Okla.  884,  49  L.R.A.(N.S.)  6G4,  115  Pac. 
879,  Ann.  Gag.  1912D,  824.  3  N.  C.  C.  A. 
400;  Wilcox  V.  Richmond  i  D.  R.  Co.  17 
L.R.A.  804,  3  C.  C.  A.  73,  8  U.  S.  App. 
118,  52  Fed.  284;  Kvle  v.  Chicago,  R.  I.  & 
P.  R.  Co.  106  C.  C,  A.  151,  182  Fed.  (J13; 
Wyman  v.  Leavitt,  71  Me.  227,  .18  Am.  Rep. 
303:  Morse  v.  Duncan,  14  Fed,  398;  Ccilc 
v.  Gray,  70  Kan.  705,  79  Pac,  854;  Sap- 
pington  V.  Atlanta  &  W.  P.  R.  Co.  127  Ga. 
178,  68  S.  E.  311;  Victorian  R.  Comrs.  v. 
Coultas,  L.  R.  13  App.  Gas.  222,  67  L.  J. 
P.  C.  N.  H.  89,  58  L.  T.  N.  S.  300,  37 
Week.  Hep.  129,  52  J.  P.  580,  8  Eng.  Rul. 
Cna.  405;  Mitchell  v.  Rochester  R.  Co.  151 
N.  Y.  107,  34  L.R.A.  781.  56  Am.  St.  Rep. 
604,  46  N.  E.  354,  1  Am.  Xcg.  Rep.  121  ; 
Western  U.  Teleg.  Co.  v.  Wood,  21  L.R.A. 
706,  6  C.  C.  A.  432,  13  U.  S.  App.  317,  67 

Note. —  As  to  right  to  recover  for  mental 
anfTuieh,  see  note  to  Western  U.  Teleg.  Co. 
V.  Chouteau,  49  L.R.A.(N.S.)  206,  and  see 
later  case  Hack  ay  Tel  eg. -Cable  Co.  v. 
Vauglian,  51  L.R.A.(N.8.)  404, 
L.R.A.I916B. 


Fed.  471;  Spade  v.  Lynn  &  B.  R.  Co.   16S 
Maaa.  285,  38  l-R.A.  512,  60  Am.  St.  Rep. 

393,  47  N.  E.  88,  2  Am.  Neg.  Rep.  506; 
Bovee  V.  Danville,  63  Vt.  183;  Webb  v. 
Denver  &  R.  G.  W.  Ry,  Co.  7  UUh,  17.  24 
Pac,  616;  Nelson  v.  Crawford,  122  Mich. 
468,  80  Am.  St.  Rep.  577,  81  N.  W.  335; 
Gatsow  V.  Bueuing,  106  Wis.  1,  49  L.B.A, 
475,  80  Am,  St.  Rep.  17,  81  N.  W.  1003; 
TevarkHiia  t  Ft,  S.  R.  Co.  v.  Anderson,  67 
Ark.  123,  53  8.  W,  673;  Smith  v.  Postal 
Teleg.  Cable  Co,  174  Mass.  578,  47  L.R.A. 
323,  75  Am.  St.  Rep.  374,  55  X.  E.  380,  7 
Am,  Ncg.  Rep.  54;  Ewing  v.  Pittaburgh,  C. 
C.  &  St.  L.  R,  Co.  147  Pa.  40,  14  L.R.A 
666,  30  Am.  St.  Rep.  709,  23  Atl.  340;  Mun- 
ro  V.  Pacilie  Coast  Dredging  k  Reclamation 
Co.  84  Cal.  515,  18  Am.  St.  Rep.  248,  24 
Pac.  303;  -Morgan  v.  Southern  P.  Co.  95 
Cal.  510,  17  L.R.A.  71,  29  Am.  St.  Rep. 
143,  30  Pac.  603;  Indianapolis  Street  R.  Co. 
V.  Ray,  167  Ind.  238,  78  N.  E,  979;  Knleo 
v.  Terra  Haute  ft  I.  R,  Co.  18  Ind.  App. 
202,  63  Am.  St.  Rep.  343,  47  N.  E,  694;  . 
Ward  V.  Weat  Jersey  t  S.  R.  Co.  65  N.  ,1.  L. 
38.1,  47  Atl.  561;  St.  Louis,  1.  M.  &.  S. 
R.  Co.  V.  Taylor,  84  Ark.  42.  13  UR.A. 
|N,S,)  159.  104  S,  W.  55);  Braun  v.  Craven, 
176  111.  401,  42  L.R,A.  198,  51  N.  E.  657,  5 
Am,  Keg.  Rep.  16;  Spohn  v.  Missouri  P. 
R.  Co.  116  Mo.  017,  22  S.  W.  690,  4  Am. 
Neg.  Caa.  718;  Crutcher  v.  Big  Four,  132 
Mo.  App.  311,  111  S.  W.  891;  Trigg  v.  St. 
Louis.  K.  C.  1  N.  R.  Co.  74  Mo.  147,  41 
Am.  Rep.  305;  Dorrah  v,  Illinois  C.  R. 
Co,  85  Miss.  14,  7  Am.  St.  Rep.  620,  3  So. 
36;  Miller  v,  Baltiniore  &  O.  .S.  W.  R.  Co. 
78  Ohio  St.  309,  18  L.R.A.IN.S.I  949,  125 
Am,  St.  Rep.  899,  85  N.  E.  499;  Reed  v. 
Ford,  128  Ky,471.  19  L.K.A.(X.S.)  225,  112 
S.  W.  600;  McGee  v.  Vanover,  143  Ky.  737. 
147  S.  W.  742,  Ann.  Caa.  1913E,  500;  Hess 
V.  American  Pipe  Mfg.  Co.  221  Pa.  67.  70 
Atl.  294:  Rock  v.  Denis,  Montreal  L.  Rep. 
4  S.  C.  356,  aPTinned  in  16  Rev.  Leg,  569; 
Jeannottc  v.  Couillard,  Rap.  Jud.  Quebec, 
3  B.  R,  461;  Roa  V.  Ferry  Co.  17  New  South 
Wales,  92;  Kester  v.  Western  U.  Teleg.  Co. 
56  Fed.  003;  Rowan  v.  Western  U.  Teleg, 
Co.  149  Fed.  550;  McBridc  v.  Sunset  Teleph. 
Co.  96  Fed.  81;  Gahan  v.  Western  V.  Teleg. 
Co.  59  Fed.  433;  Western  U.  Teleg.  Co.  v. 
Burris,  102  C.  C.  A.  386,  179  Fed.  92;  West- 
ern U.  Teleg.  Co.  v.  Sklar,  61  C.  C.  A.  281, 
128  Fed.  295;  Tyler  v.  Western  U.  Teleg. 
Co.  54  Fed.  634 ;  Chaae  v.  Western  U,  Teleg. 
Co.  10  L.R.A.  464,  44  Fed.  564;  Crawson 
V.  Western  U.  Teleg,  Co.  47  Fed.  544;  Stan- 
sell  T.  Western  U.  Teleg.  Co,  107  Fed.  668; 
Kennon  v.  Gilmer,  131  U.  8.  22,  33  L. 
ed.  110.  9  Sup.  Ct.  Rep,  898;  Western  U. 
Teleg.  Co.  v.  Ferguson,  157  Ind.  64.  64 
L.R.A.  846,  60  N.  E.  674,  1080;  Kagy  v. 
Western  U.  Teleg.  Co.  37  Ind.  App.  73,  IIT 
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Am.  St.  Rep.  278,  79  N.  E.  702;  Chapman 
V.  Western  U.  Teltg.  Co.  88  Ga.  703,  17 
L.R.A,  430,  30  Am.  St.  Rep.  183,  15  S.  K. 
901 ;  JohnBou  v.  BraJstreet  Co.  87  Gft.  70,  13 
S.  E.  250;  Qiddens  v.  Wpatern  U.  Teleg.  Co. 
Ill  Ga.  824,  35  S.  E.  S38;  Green  v.  South- 
erii  R.  Co.  9  Ga.  App.  761,  72  S.  E.  IBO; 
Southern  Bell  Teleph,  A  TelP7.  Co.  v,  GUw- 
Hon,  140  Ga.  507,  79  S.  E.  130;  Connell  v. 
Westers  U.  Teleg.  Co.  116  Mo.  34,  20  L.R.A. 
172,  38  Am.  St.  Rep.  575,  22  S.  VV.  34o ; 
Morton  v.  VVertern  U.  Teleg.  Co.  63  Ohio 
St.  431,  32  L.R.A.  735,  53  Am.  St.  Rep.  848, 
41  N.  £.  689;  Connelly  t.  Western  U.  Teleg. 
Co.  100  Vi.  61,  66  L.R.A.  663,  93  Am.  St. 
Rep.  S19,  40  S.  E.  SlSj  Fraiicis  v.  Western 
U.  Teleg.  Co.  58  Minn.  252,  25  L.R.A.  408, 
49  Am.  St.  Rep.  507,  59  N.  W.  1078;  West- 
ero  U.  Teleg.  Co.  v.  Rogers,  08  Mias.  748,  13 
L.R.A.  869,  24  Am.  St.  Rep.  300,  9  So. 
823;  Duncan  v.  Western  U.  Teleg.  Co.  63 
MiB«.  500,  47  So.  562;  Butner  v.  Weetern  U. 
Teleg.  Co.  2  Okla.  234,  4  Inters.  Com.  Rep. 
770,  37  Pac.  1087;  Thomas  ».  Weatern  U. 
Telfg.  Co.  30  Okla.  63,  118  Pac.  370;  West- 
ern U.  Teleg.  Co.  v.  Foy,  32  Okla.  801,  49 
L.R.A.(N.S.)  343,  124  Pac.  305.  3  N.  C. 
C.  A.  367;  Western  U.  Teleg.  Co.  y.  H»l- 
tom,  71  III.  App,  63;  Curtm  v.  Western  U. 
Teleg.  Co.  13  App.  Div.  253.  3  X.  Y.  .\nno. 
Gas.  266,  42  N.  Y.  Supp.  3109,  1  Am.  Neg. 
Rep.  12T;  Thomas  v.  Western  U.  Teleg.  Co. 
33  Plttab.  L.  J.  N.  S.  211;  Allen  v.  W.  U. 
Tel.  Ca  (1803)  C.  P.  Erie  Couuty;  Linn  t. 
Duqueave,  204  Pa.  651,  93  Am.  St.  Rep. 
BOO,  54  Atl.  341;  Huston  v.  FreemansbuTg, 
212  Pa.  648,  S  L.R.A.(N.S.)  4B,  61  Atl. 
1022;  DftyU  T.  Westem  U.  Teleg.  Co,  46  W. 
Va.  48,  32  S.  E.  1026;  Inter  national  Ocean 
Teleg.  Co.  V.  Saunders,  32  Fla.  434,  21 
URJl.  810,  14  So.  148;  Summerfield  v. 
Western  U.  Teleg.  Co.  87  Wis.  1,  41  Am. 
St.  Rep.  17,  67  N.  VV.  973;  RuHseil  t.  Weat- 
ern U.  Teleg.  Co.  3  Dak.  315,  19  N.  W. 
409;  Weat  T.  Westem  U.  Teleg.  Co.  39  K«n. 
1)3,  7  Am.  St.  Rep,  S30,  17  Pac.  807;  Cole 
T,  Gray,  70  Kan.  705,  79  Pac.  654;  Loner 
gan  T.  Small,  81  Kan.  48,  25  L.R.A.(N.S.) 
976,  106  Pac.  27 ;  Peay  v.  Western  U.  Tel^. 
Go.  64  Ark.  536,  30  L.R.A.  463,  43  S.  W. 
1)65;  Southern  Teleph.  Co.  t.  King,  103  Ark. 
160.  39  L.R.A.(N.S.)  402,  146  S.  W.  489, 
Aon.  Cm.  1914B,  780;  Lewis  t.  Westem  U. 
Teleg.  Co.  57  S.  C.  325,  35  S.  E.  653;  Taylor 
r.  Atlantic  Coast  IJne  R.  Co.  78  S.  C.  562, 
69  S.  E.  B41. 

There  can  be  do  recovery  in  this  ease  in 
any  event- 
Western  U.  Teleg.  Co.  v.  Wright,  189  AU. 
104,  63  So.  95;  Weatem  U.  Teleg.  Co.  v. 
Stone,  —  Ter.  Civ.  App.  — ,  27  8.  W.  144; 
Weatem  U.  Teleg.  Co.  v.  Motlev,  87  Tex.  38, 
27  S.  W.  52;  Weatem  U.  Trleg.  Co.  v. 
White.  —  Tea.  Civ.  App.  ~,  14P  S.  W.  790; 
LR.A.I915B. 


Western  U.  Teleg.  Co.  y.  Brown,  71  Tex.  723, 
2  L.R.A.  768,  10  S.  W.  323;  Western  U. 
Teleg.  Co.  V.  Kirkpatrick,  70  Tex.  217,  18 
Am.  St.  Rep.  37,  13  S.  W.  70;  Western  U. 
Teleg.  Co.  V.  McKenzie,  96  Ark.  218,  49 
L.R.A.(K,S.)  298.  131  S.  W.  684;  Western 
U.  Teleg.  Co.  v.  Luck.  91  Te.\.  378,  66  Am. 
St.  Rep.  869,  41  S-  W.  469;  Western  U. 
Teleg.  Co.  ¥.  Arnold,  96  Tex.  493,  73  S. 
W.  1043;  Rowell  t.  Western  U.  Teleg.  Co. 
75  Tex.  28,  12  S.  W.  534;  Weatern  L'. 
Teleg.  Co.  v.  Bass,  28  Tex.  Civ.  App.  418, 
67  S.  W.  515;  Western  U.  Teleg.  Co.  v. 
Oaatler,  1)0  Ark.  268,  49  L.R.A.(N.S.)  325, 
119  S.  W.  285;  Weatern  U.  Teleg.  Co.  v. 
Young,  —  Tex.  Civ.  App.  — ,  130  S.  W.  257; 
Hart  V.  Western  U.  Teleg.  Co.  63  Tex.  Giv. 
App.  275.  115  S.  W.  638;  Morrison  v. 
Western  U.  Teleg,  Co.  24  Tex.  Civ.  App. 
347,  59  S.  W.  1127;  McAllen  v.  Weatem  U. 
Tel^.  Co.  70  Tex.  243,  7  S.  W.  715;  Mc- 
Carthy V.  Western  U.  Teleg.  Co.  —  Tex.  CiT. 
App.  — ,  56  S.  W.  668;  Akard  j.  Western 
U.  Teleg.  Co.  —  Tex.  Civ.  App.  — .  44  B. 
W.  638. 

Mr.  M.  J.  Costcllo,  with  Meaara.  Mc- 
Cafferty,  Roblnxon,  Jt  Godfrey,  lor  re- 
sptmdents: 

Plaintiff  can  recover  danuiges  for  xnent*! 

Glenn  v.  Weatem  U.  Teleg.  Co.  1  Ga.  App. 
821,  58  S.  E.  83;  Gillespie  v.  Brooklyn 
Heights  R.  Co.  178  N.  ¥.  347,  66  L.R.A.  618, 
102  Am.  St.  Rep.  503,  70  N.  E.  857,  16  Am. 
Neg.  Rep.  ISl;  Wright  v.  Beardsley,  46 
Wash.  18,  89  Pac.  172;  Larsoa  v.  Chase,  47 
Minn.  307,  14  L.R.A.  85,  28  Am.  St.  Rep. 
370,  50  N.  W.  23ft;  MoClure  v.  Campbell,  42 
Wash,  252,  84  Pac.  825;  Ott  v.  Press  Pub. 
Co.  40  Wash.  308,  82  Pac.  403:  Nordgren  v. 
J.awTcnce,  74  Wash.  305,  133  Pac.  43«. 

Parker,  J.,  delivered  the  opinion  of  the 

The  plaiBtifls  seek  recovery  o(  damages 
for  mental  suffering  alone,  independent  of 
any  pliysieal  injury  or  financial  loss,  wliich 
they  allege  was  caused  by  the  defendant's 
negligent  failure  to  promptly  deliver  a  tele- 
gram Bent  over  its  lines  by  the  plaintiff 
Mabel  Corcoran,  from  Seattle,  to  the  plain- 
tiff Charles  E.  Corcoran,  at  St.  Paul,  Minne- 
sota, informing  him  of  the  serious  illness  of 
their  child.  A  trial  before  the  court  with- 
out a  jury  resulted  in  findings  and  judg- 
ment in  favor  oF  the  plaintifFs  for  the  sum 
of  $500,  from  which  the  defendant  has  ap- 

The  controlling  facts  are  not  In  dispute, 
and  may  be  summarized  as  follows:  Re- 
spondents live  in  Seattle.  On  September  3, 
1910,  Mrs.  Corcoran  caused  a  telegram  to 
be  delivered  to  appellant  at  Seattle,  for 
transmission  to  her  hnsband,  then  absent  on 
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Mr.  Ch»B.  Corcoran,  660  Bice  Str.  St. 
Paul,  Minn.: 

Baby  very   low.  (Signed]   Klabcl. 

Tlie  usual  toll  of  75  cents  wag  tlien  paid 
to  apptrllant  for  the  trannmiBBJan  of  the  mes- 
n»ge.  B90  Rice  Street,  St.  Paul,  was  the  ad- 
dresi  of  tlie  home  of  Mr.  Corcoran's  parents, 
where  he  was  then  staying.  By  some  error 
of  appellant's  serrantB,  occurring  in  the 
transmission  of  the  message,  the  "S"  became 
changed  to  "4,"  so  that.  H'hcn  it  reached  St. 
Paul,  the  address  read  ■'490"  instead  of 
-'GW  Rice  street.  This  caused  a  delay  in 
the  delivery  of  the  message  to  Mr.  Cor- 
coran; it  being  finally  received  by  him  at 
Seattle  through  the  mail  from  his  parents 
in  St.  Paul.  He  left  St.  Paul  for  his  home 
.  in  Seattle  on  September  8,  1910,  without 
having  received  the  message  or  any  word 
from  his  wife  touching  the  child's  condi- 
tion, and,  upon  his  arrival  at  home  in  Seat- 
tle on  September  Hth,  found  that  his  child 
had  died  and  been  buried  a  few  days  previ- 
ous; the  funeral  having  been  delayed  as. 
long  as  possible.  No  coinniunicHtinn  passed 
between  Mr,  and  Mrs.  Corcoran  from  the 
time  she  sent  the  message  on  September  3d 
lo  the  time  of  his  arrival  at  home  in  Seat- 
tle on  September  11th.  The  mental  suffer- 
ing of  Mr.  and  Mrs.  Corcoran  claimed  to 
have  resulted  to  them  from  the  delay  in  the 
delivery  of  this  message  is  the  sole  ground 
of  their  claim  of  damages  in  this  action,  ex- 
cept the  amount  of  the  toll  paid  for  the 
transmission  of  the  message. 

There  is  here  presented  the  problem: 
Does  mental  suffering,  independent  o(  injury 
and  financial  loss,  resulting  from  mere  neg- 
ligent delay  in  the  transmission  and  de- 
livery of  a  telegram,  render  the  company 
accepting  such  telegram  for  transmission 
and  receiving  pay  therefor  liable  in  damages, 
measurable  in  money,  to  the  sender  and  re- 
ceiver whose  mental  sufTering  results  from 
such  n^Iigent  delayT  Counsel  for  appel- 
lant contend  that  there  is  no  such  liabil- 
ity in  this  state,  in  view  of  the  common  law, 
which  is  in  force  here,  in  the  absence  of 
controlling  statutory  law.  We  have  no  stat- 
ute in  this  state  relating  to  damages  of  this 
nature.  Since  the  beginning  of  civil  govern- 
ment in  the  territory  now  occupied  by  our 
state,  the  common  law  has  been  the  rule  of 
decision  in  our  courts,  except  where  other 
rules  are  prescribed  by  the  Constitution  or 
statutes.  It  has  been  so  declared  by  legis- 
lative enactment.  Rem.  &  Ral.  Code, 
S  H3.  Indeed,  it  would  necessarily  be  so, 
I'vcn  in  the  absence  of  legislative  declara- 
tions, because  of  the  source  of  our  civiliza- 
L  R.A,1015B. 


tion  and  institutions.  We  have,  it  is  true, 
adapted  the  common  Ian  and  its  reason  to 
new  conditions  as  they  arose,  and  thereby 

occasionally  worked  what  may  be  regard- 
ed SB  innovations  therein,  when  viewed  su- 
perficially, but  the  spirit  and  reason  of  the 
common  law  have,  as  understood  by  our 
courts,  always  been  their  source  of  guidance 
when  statute  and  Constitution  were  silent 
touching  the  problem  in  hand.  What,  then, 
are  the  respective  rights  of  the  parties  to 
this  controversy,  measured  by  the  rule  and 
reason  of  the  common  law  as  it  exists  heret 
That  mental  suffering,  independent  of 
physical  injury,  does  not.  at  common  law, 
render  a  jirrsnn  who  merely  negligently 
causes  such  suffering,  answerable  in  dam- 
ages therefor,  is  settled  by  the  decisions  of 
the  great  majority  of  the  states  of  the 
Union  and  by  an  unbroken  line  of  decisions 
of  the  Federal  courts.  This  eonrt  indicated 
its  adherence  to  this  doctrine  in  Turner  t. 
Great  Northern  R.  Co.  15  Wash.  213,  221, 
56  Am.  St.  Rep.  883,  46  Pac.  243,  though 
the  application  of  the  rule  to  the  situation 
here  involved  was  not  there  under  exami- 
nation. Nor  has  the  application  of  the 
rule  to  claimed  damages  for  mental  suf- 
ferikg  resulting  from  mere  negligence  flow- 
ing from  delay  in  the  delivery  of  a  telegraph 
message  ever  been  the  subject  of  inquiry 
in  this  court.  In  Wyman  v.  Leavitt,  Tl  Me. 
aa?,  221),  38  Am.  Rep.  303,  Justice  Virgin, 
speaking  for  the  court,  said:  "In  trespass 
for  asBftult  and  battery,  the  jury  may  con- 
sider not  only  the  mental  Buffering  which 
accompanies  and  is  a  part  of  the  bodily 
pain,  but  that  other  mental  condition  of 
the  injured  person  which  arises  from  the 
insult  of  the  defendant's  blows.  Prentiss  v. 
Shaw.  68  Me.  427,  f)6  Am.  Dec.  475;  Wada- 
worth  V.  Treat,  43  Me.  103.  Or  for  an  as- 
sault alone  when  maliciously  done,  though 
no  actual  personal  injury  be  inflicted.  God- 
dard  v.  Grand  Trunk  R.  Co.  67  Me.  202.  2 
Am,  Rep.  3!)!,  8  Am.  Neg.  Cas.  318;  Beach 
V,  Hancock,  27  N.  H.  223,  68  Am.  Dec.  373; 
Com,  V.  White,  110  Mass.  407,  2  Greene, 
Crim.  L.  Rep.  26)1.  So,  in  various  other 
torts  to  property  alone  when  the  tort  feasor 
is  actuated  by  wantonness  or  malice,  or  a 
ivilful  disregard  of  others'  rights  therein,  in- 
jury to  the  feelings  of  the  plaintiff  result- 
ing from  surh  conduct  of  the  defendant  may 
properly  be  considered  by  the  jury  in  fixing 
the  amount  of  their  verdict.  But  ne  hare 
been  unable  to  find  any  decided  case  which 
holds  that  mental  suffering  alone,  \mattend- 
ed  by  any  injury  to  the  person,  caifsed  by 
simple  actionahle  negligence,  can  nustain 
an  action.  And  the  fact  that  no  such  case 
enlists,  and  that  no  elementary  writer  as- 
serts such  k  doctrine,  is  a  strong  argument 
against   It.     On   the  contrary,   it   has   been 
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lield  thnt  »  vcrdivt  founded  upon  friglit 
nnd  mmtal  sufTering  caused  hj-  riek  and 
peril  would,  in  the  absence  of  personal  in- 
jury, be  contrdrj  to  Uw.  Canning  v.  Wil- 
iidmstown.  1  Cuah.  451.  So,  it  it  Hiid  (in 
Ljnch  V.  Knight,  9  H.  L.  Cat.  577,  698, 
8  Eng.  Ttul.  Cae.  382)  that  'mental  pain  and 
aniletj'  the  law  cannot  value,  and  does  not 
pretend  to  redreM  when  the  unlaufui  act 
complained  of  causes  that  alone'  Again,  in 
Johnson  V.  Wells,  F,  k  Co.  6  Sev.  22i,  3 
Am.  Bep.  £45,  after  *  very  elaijornte  ex- 
amination, it  waa  held  that  pain  of  mind, 
aside  and  diatinet  from  bodily  Buffering, 
eanoot  be  considered  in  estimating  ddmages 
in  an  action  against  a  common  carrier  of 
passengers.  If  the  law  were  otlierivini;,  it 
would  seem  that  not  only  every  pangpiiger  on 
a  tr»tn  that  was  peraonaliy  injured,  hut 
everyone  that  was  frightened  by  a  col- 
lision or  by  the  trains  leaving  the  track, 
could  maintain  an  action  against  the  com- 
pany." 

That  decision  n-as  rendered  in  1S80,  and 
we  deem  it  safe  to  assert  that  up  to  that 
time  no  court  of  any  eommon.law  state  or 
county  had  ever  expressed  a  view  of  the 
common  law  at  variance  vith  this.  We 
quote  from  this  decision  as  authority  for 
this  doctrine  as  then  universally  recognized, 
not  only  because  of  its  clear  statement 
thereof,  but  also  because,  in  1B81,  the  year 
following,  the  law  wan,  for  the  first  time, 
thought  to  be  otherwise  In  tL'legrapli  cases 
by  the  supreme  court  of  Tcias,  as  e:ipre88ed 
by  it8  decision  in  So  Relle  v.  Western  U. 
Teleg.  Co,  56  Tei.  308,  40  Am.  Rep.  H05, 
which  lat^r  found  a  following  in  the  courts 
of  Kentucky,  North  Carolina,  Alabama,  and 
Tennessee.  Chapman  v.  Western  V.  Teleg. 
Co.  80  Ky.  265,  13  S,  W,  880;  Young  v. 
Western  U,  Tel^.  Co,  107  N.  C.  370.  9 
L.R.A.  069,  22  Am.  St.  Rep.  883,  II  S,  E. 
1044;  Western  U,  Teleg.  Co.  v.  Rowell,  153 
Ala.  205,  319,  45  So.  73;  Wadsworth  v. 
Western  U,  Teleg.  Co,  86  Tetin.  fi!16,  8  Am. 
St.  Rep.  864,  8  S,  W,  674.  In  the  case  last 
elted.  Justice  Lurton,  late  of  the  Piipreme 
Court  of  the  United  States,  eicpresaed  views 
in  harmony  with  the  common-law  rule  in  a 
vigorous  dissenting  opinion,  concurred  in 
by  Justice  Folkes.  The  Texas  doctrine  was. 
for  a  time,  followed  in  Indiana.  The  In- 
diana court,  however,  has  since  then  re- 
w  adheres  to  the  generally  ac- 
n-law  rule.  The  common-law 
>n  applied  and  so  thoroughly 
1  telegraph  cases  involving  de- 
relatinjf  to  wokness  and 
death,  that  it  is  unnecessary  to  quote  from 
or  review  others.  In  Western  U,  Tel^.  Co. 
V.  Rogers,  68  Miss.  748.  758,  13  L.R.A.  869, 
Zt  Am.  at.  Rep.  300,  9  So.  923,  the  court 
said :  "Expressions  used  by  the  courts  as  ' 
L,R.A.lfllfil!. 


rule  has  t 
dealt  with 
layed 


argument  or  illustration  in  those  caeea  in 
which  damages  for  mental  suffering  are  re- 
coverable, because  such  suffeiing  is  declared 
to  he  inseparable  from  physical  pain  and  in- 
jury, have  been  seized  upon  aa  eustaiuing  a 
right  of  action  for  mental  suffering  alone,  or 
for  such  aulTering  coupled  with  the  right  in 
the  plaintiff  to  merely  nominal  damages. 
Damages  for  mental  suffering  have  been  very 
generally  allowed  in  three  classes  of  cases: 
(1)  Whore,  by  the  merely  negligent  act 
of  the  defendant,  physical  injury  has  been 
sustained,  and  in  this  class  of  cases  they 
are  compensatory,  and  the  reason  given  for 
their  allowance  by  all  the  courts  is  that  the 
one  cannot  be  separated  from  the  other. 
(21  In  actions  for  breach  of  contract  of 
marriage.  (3)  In  cases  of  wilful  wrong, 
especially  those  affecting  the  liberty,  char- 
acter, reputation,  personal  security,  or  do- 
mestic relations  of  the  injured  party.  The 
decisions  in  Texas,  Tennessee,  Kentucky,  In. 
diana,  and  Alabama  rest  upon  arguments 
and  illustrations  drawn  from  cases  of  one 
or  the  other  of  these  classes,  or  upon  the 
general  proposition  that  damages  must  in 
all  cases  be  commensurate  with  the  injury 
sustained  to  the  extent  that  they  were  in 
the  contemplation  of  the  parties  to  a  ••on- 
tract,  or  sliould  have  been  foreseen  as  the 
probable  consequences  of  his  conduct  by  thi' 
negligent  defendant.  Tliese  deeisiona  are 
not,  in  our  opinion,  sustained  by  any  of  the 
analogiefi  by  which  they  are  sought  to  he 
supported.  These  cases  are  totally  different 
from  those  in  which  damages  for  mental 
sufrerin((  have  been  allowed,  and  it  is  no- 
table that  in  no  one  of  them  is  there  a  eita- 

of  a  single  case,  decided  prior  to  the 

of  So  Rclle,  in  which  in  an  action  for 
breach  of  contract  (except  actions  for 
breach  of  contract  of  marriagel,  or  in  an 
action  on  the  case  for  injuries  resulting 
from  mere  negligence,  damages  were  allowed 
for  mental  pain  disconnected  from  physical 
ry.  There  is  an  absence  of  authority 
upon  the  direct  question  of  the  right  of  re- 
covery for  mere  grief  or  disappointment, 
probably  lor  the  reason  that,  prior  to  the 
Relle  Case,  the  bar  had  not  entertained 
the  view  that  an  action  therefor  could  he 
intained,  but  there  are  several  cases  in 
which  responsibility  for  mental  disturbance 
by  reason  of  fright  has  been  considered.  It 
has  been  held  that  fright  attending  an  acci- 
dent resulting  from  negli)::Gnce,  by  which 
bodily  injury  was  sustained,  was  properly 
idered  by  the  jury  in  awarding  damages. 
Beger  v.  Barkhamsied.  22  Conn,  290;  Maa- 

T.  Warren,  27  Conn.  Sfl3;  Cooper  v. 
MulHnB,   30  Ga,   148,   76  Am,  Dec.  638.   14 

Neg.  Cas.  114;  Canning  v.  Williams- 
town,  1  Cnsh.  451.  But,  where  there  is  no 
bodily   injury,  damages  for  fright  should 
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not  b«  given.  Canning  v.  WilHBiiiitown, 
supra;  Victorian  R.  Comrs.  v.  Coultas,  L. 
R.  13  App.  Las.  222,  57  L.  J.  P.  C. 
X.  S.  8«,  58  L.  T.  K.  S.  390,  37 
Week.  Rep.  120,  52  J.  P.  500,  8  Eiig.  Rul. 
Cfts.  405;  Wyman  v.  Uivjtt,  71  Me.  227, 
3S  Am.  Rep.  303;  Lyncli  v.  Kniglit,  9 
H.  L.  Caa.  377.  5B8,  8  Jur.  N.  S.  724.  5 
L.  T.  X.  S,  291,  8  Eng.  Rul.  C»i.  382.  In 
Flcmington  v.  SmitherB,  Z  C»r.  &.  V.  292, 
tlie  plaintilT  sued  to  recover  for  injuries  in- 
flicted upon  his  minor  son  and  servant  bj 
ttie  negligpnce  of  the  defendant,  and  claimed 
compensation  for  the  injur;  to  liis  parental 
feelings;  but  the  claim  wan  rejected.  We 
are  not  disposed  to  depart  from  what  we 
consider  the  old  and  settled  principles  of 
law,  nor  to  follow  the  few  courts  in  which 
the  nen  tu]«  has  been  announced.  The  diffi- 
cultj  of  supplying  an;  measure  of  damages 
for  bodil;  injury  is  universallj  recognised 
and  commented  on  by  the  courts.  But  in 
that  ctaM  of  cases  demands  for  simulated 
or  imaginary  injuries  are  far  lees  likely  to 
b«  made  than  will  be  those  in  suits  for 
mental  pain  alone.  No  one  but  the  plaintiff 
can  know  whether  he  really  sufTers  any  men- 
tal disturbance,  and  its  extent  and  severity 
must  depend  upon  his  own  mental  peculiar- 
ity. In  the  nature  of  things,  money  can 
neither  palliate  nor  compensate  the  injury 
he  hsB  sustained.  'Mental  pain  and  anxiety, 
the  law  cannot  value,  and  does  not  pretend 
to  redress  when  the  unlawful  act  ctm- 
plained  of  causes  that  alone.'  Lynch  v. 
Knight,  9  H.  L.  Gas.  577,  8  Eng.  Rut.  Cas. 
382." 

In  Chapman  t.  Western  U.  Teleg.  Co.  88 
Oa.  763,  17  L.R.A.  430,  30  Am.  St.  Rep. 
183,  16  a.  E.  901,  some  very  pertinent  ob- 
servations are  made  by  Justice  Lumpkin, 
speaking  for  the  court,  touching  this  doc- 
trine and  the  aeeming,  but  not  real,  excep- 
tions thereto,  aa  follows  i  "Some  of  the 
cases  rest  on  breach  of  contract,  of  whidi 
some  hold  that  the  suidee  also,  being  the 
beneficiary  of  the  contract,  can  maintain 
the  action  for  its  vitJation.  .  .  .  This 
view  grapples  witii  the  big  question:  How 
can  one,  in  an  action  for  breach  of  contract, 
recover  for  mere  disappointment  or  anguish 
of  mind  resulting  from  the  breach  t  See 
Walsh  1.  Chicago,  M.  A  St.  P.  R.  Co.  48 
Wis.  23,  24  Am,  Rep.  378.  The  answer 
given  is  that  the  subject-matter  of  the  con- 
tract is  feeling,  and  the  damage  to  feeling 
by  noncompliance  was  plainly  in  contempla- 
tion of  the  parties  making  the  contracL 
The  breach  of  many  a  contract  which  the 
injured  party  desires  performed  brings  dis- 
appointment and  blasted  hopes.  Yet  thes:^ 
mental  consequences,  if  unattended  with 
other  loM,  have  not  usually  been  regarded 
ground  of  recovery.  The  stronger  view  Is 
L.R.A.lni51}. 


that  the  recovery,  ivhether  by  sender  or 
sendee,  is  had  for  the  tort  or  breach  of  com- 
mon-law or  statutory  duty;  the  contract 
serving  merely  to  create  the  relation  of  duty 
between  the  parties.  .  .  ,  Regarding  the 
nature  of  the  damages,  the  majority  opin- 
ion in  this  class  of  decisions  is  that  they 
are  strictly  com pcnsa lory,  and  take  on  tJii- 
vindictive  or  exeoiplary  feature  only  in  caacs 
where  the  injury  is  wilful,  wanton,  or  ma. 
Itcious.  ...  It  is  remarkable  that  the 
opinions  declaring  in  favor  of  recovery  can 
point  to  no  positive  authority  older  than 
the  first  Texas  decision  in  1881.  They  do 
refer  to  certain  classes  of  caaes  where  men- 
tal suffering  is  admitted  as  an  element  to 
be  considered  by  the  jury  in  making  their 
estimate  of  the  damages,  namely,  aotiooa 
for  slander  or  libel,  tor  seduction,  for  aa- 
sault  without  physioal  injury,  for  breach 
of  promise  of  marriage,  and  for  physical  in- 
juries. But,  in  every  one  of  these,  it  has 
been  maintained  that  there  is  s  necessary 
and  inseparable  ingredient  of  pecuniary  in- 
jury. See  Western  U.  Telcg.  Co.  v.  Beyers, 
supra.  In  sUnder  and  libel,  where  the  ac- 
tion is  founded  on  words  not  actionable 
per  se,  there  must  be  proof  of  special  dam- 
age. And  where  the  words  are  actionable 
per  ««,  they  have  a  sure  tendency  to  de- 
grade the  citizen  in  the  estimation  of  his 
fellows,  which  results  in  damage  to  his 
social  influence  and  business  efficiency.  Be- 
sides, malice  (express  or  implied)  is  an 
essential  element  in  such  cases.  In  seduc- 
tion it  has  been  necessary  from  ancient 
times  for  the  plaintiff  to  prove  a  lOM  of 
services,  or  a  relation  from  which  such  loss 
might  occur,  else  the  action  conld  not  be 
maintained.  Thus,  a  brother,  not  standing: 
in  loco  parentis,  however  great  Ilia  anguish, 
and  howaver  keenly  he  may  have  felt  the 
disgrace  and  mortification  caused  by  the 
wrongdoer,  could  not  recorer  for  bis  mental 
suffering.  In  actions  for  technical  assault, 
where  no  physical  injury  was  inflicted  or 
battery  committed,  damages  are  said  by 
Bome  of  these  authorities  to  be  given  wholly 
for  mental  auffering.  Yet  it  may  be  that, 
the  injury  being  essentially  wilful,  substan- 
tial damages  are  given  by  way  of  punish- 
ing or  making  an  example  of  the  wrongdoer. 
An  assault  is  an  active  threat  against  the 
body,  an  offer  of  violence  endangering  the 
person,  which  the  law  redresses  even  in  its 
initial  stage,  thus  protecting  the  physical 
person  more  complet^i'ly.  In  actions  tor 
breach  of  promise,  the  plaintiff's  financial 
loss  plays  a  conspicuous  part.  Evidence 
showing  the  defendant's  station  and  reputed 
wealth  ia  admissible.  At  common  law.  the 
husband  on  marriage  assumed  the  wife's 
debts  and  reapoDsibility  for  her  torts  and 
support   appropriate   to   their   station. 
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He  took  a  large  ahare  of  her  propert;  bjr 
that  pv«nt,  and  she  acquired  Bomf  rights  in 
his  property.  ThiB  BuQleoB  to  bIiow  that  the 
brearh  of  marriage  promise  involved  im- 
portant pecuniar;  consequence*.  In  actions 
for  physical  injuries,  the  great  consider- 
atioD  is  the  loss  of  time  and  the  dtminu- 
ti6n  of  capacity  for  worli,  of  course  allow- 
ing also  for  the  pain  endured.  So  far  as 
mental  suffering  originating  in  physical  in- 
jury is  concerned,  it  is  rightly  treated  as 
■indistinguishable  from  the  physical  pain. 
On  ultimate  analysis,  all  consciousness  of 
pain  is  a  mental  experience,  and  it  is  only 
by  reference  back  to  its  source  that  one 
kind  is  distinguished  as  mental  and  another 
as  physical.  So,  in  cases  of  phyrical  injury, 
the  mental  suffering  is  taken  into  view. 
But  BMOrding  to  good  authorities,  where  it 
Is  distinct  and  separate  from  the  physical 
injury,  it  cannot  be  considered." 

In  Peay  t.  Western  U.  Teleg.  Co.  84  Ark. 
538,  544,  30  L.R.A.  463,  43  E.  W.  965,  Jus- 
tice Hughes,  ipeaking  for  the  court,  ob- 
serves: "It  will  be  borne  in  mind  that  the 
damages  claimed  In  this  case  are  alleged  to 
have  been  caused  by  a  breach  of  contract. 
In  a  majority  of  instances  the  breach  of  a 
rnntract  merely  cauaes  disappointment,  an- 
noyance, and  more  or  less  mental  trouble 
or  distress.  But  it  would  be  an  unwarrant- 
ed stretch  of  the  law,  in  our  opinion,  to 
hold  that,  for  mental  anguish  cauHed  by 
vinlntion  of  a  contract  merely,  damages 
could  be  recovered  in  an  action  nt  law.  We 
do  not  think  that  damages  for  mental  pain 
and  sulTering  alone  can  be  measured  by  any 
practical  or  just  rule.  It  is  asked;  What 
difference  can  there  he  between  allowing 
damages  for  mental  pain  and  anguish  un- 
attended with  physical  injury,  and  allow- 
ing damages  for  pain  and.  anguish  result- 
ing from  physical  injury!  There  is  this 
difference  with  us:  Tliat  damages  for  men- 
tal pain  and  anguish  caused  by  physical  in> 
jury  have  always  been  allowed  by  law.  while 
damages  for  mental  psin  and  anguish  im- 
attended  with  physical  injury  have  been  al- 
lowed by  law  only  since  the  decision  of  the 
So  Relle  Case,  in  1881,  when  the  Texas 
court  departed  from  the  doctrine  of  the 
common  law,  which  we  think  sound,  and 
announced  a  new  doctrine  unsupported  by 
the  authority,  as  we  believe,  of  any  well- 
ronsidered  case  before  it.  While  we  do  not 
want  to  be  understood  as  clinging  to  ideas 
and  doctrines  that  are  ancient,  because  they 
are  ancient  merely,  if  they  are  contrnrj'  to. 
reason  and  right,  yet  we  have  (Treat  re- . 
spect  for  the  conservatism  of  the  law,  and 
will  not  depart  from  its  long  and  well 
settled  doctrines,  supported  by  eminent  au- 
thority, and  founded  in  reason  and  justice. 
Even  if  the  difference  in  principle  between  ; 
L.R.A.1915B. 


allowing  datiiages  for  mental  pain  and  an- 
guish,  the  result  of  physical  Injury,  and 
disallowing  damages  for  sucb  pain  and  an- 
guish unaccompanied  by  physical  injury, 
be  sucb  as  not  to  be  deflned, — merely  chi- 
merical,— this  is  no  reason  why  we  should 
say  that  damages  for  mental  anguish,  inde- 
pendent of  physical  injury,  ahould  be  allow- 
i!d.  No  statute  allows  them  in  such  case; 
the  common  law  does  not  allow  them ;  and, 
in  our  opinion,  the  weight  of  adjudication 
is  against  the  right  of  recovery  in  such 
esses.  In  determining  a  principle  in  the 
law  which,  in  its  application,  at  least, 
seems  to  be  new  and  but  recently  thou^it 
of,  it  is  highly  important  to  consider  prec- 
edents, and  is  legitimate,  in  our  view,  to 
look  to  consequences  tfiat  will  follow,  as 
certainly  as  night  follows  the  day,  from  the 
recognition  of  a  doctrine  that  will  affect 
most  seriously  the  welfare  of  the  people. 
The  intolerable  and  interminable  litigation 
such  a  doctrine  would  foster  is  beyond  the 
reach   of  an   ordinary   imagination." 

In  Connelly  v.  Western  U.  Teleg.  Co.  100 
Va.  61.  55.  58  L.R.A.  (163.  93  Am.  St.  Rep. 
019,  40  S.  E.  618,  it  is  said:  "It  la  con- 
ceded in  nearly  all  of  the  decided  cases  in 
this  country,  and  by  the  text  writers,  that 
the  general  rule  which  lias  come  down  to 
us  from  England  is  that  mental  angiiish  and 
suffering  resulting  from  mere  negligence,  un- 
accompanied with  injuries  to  the  person, 
cannot  be  made  the  basis  of  an  action  for 
damages." 

In  Francis  v.  Western  U.  Teleg.  Co.  .>8 
Minn.  262,  261,  25  L.R.A.  406.  49  Am.  St. 
Rep.  507,  59  N,  W.  1078,  Justice  Mitchell, 
speaking  for  the  court  in  his  usual  vigor- 
ous and  convincing  manner,  touching  the 
common-law  rule  and  its  reason,  said; 
"The  law  has  always  been'  exceedingly  cau- 
tious in  allowing  damages  for  mental  sulTer- 
ing for  the  manifeat  reasons,  among  others, 
that  such  damages  are  more  sentimental 
than  snbstantial.  depending  largely  upon 
temperament  and  physical  and  nervous  con- 
dition. The  suffering  of  one  under  precise- 
ly the  same  circumstances  would  be  no  teat 
of  the  suffering  of  another,  and.  there  being 
no  possible  standard  by  which  such  an  in- 
jury can  be  even  approximately  measured, 
they  are  subject  to  many,  if  not  most,  of 
the  objections  to  speculative  damages,  which 
are  universally  excluded.  Tn  no  esse  will 
an  action  for  damages  lie  for  mental  suffer- 
ing caused  by  an  act  which,  however  wrong- 
ful, infringes  no  legal  right  of  the  party. 
In  actions  for  a  fort  resulting  in  physical 
in.inries,  of  which  mcntBl  suffering  forms  a 
component  part,  the  latter  is  permitted  tn 
be  taken  into  account  in  the  assessment  of 
damages:  and  where  the  tort  is  wilful,  and 
of  a  character  as  naturally  and  necessarily   . 
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to  iiijurr!  tUe  feelings,  daawgea  for  such  ii 
jurieM  &r«  sometimes  alluued,  although 
there  WHS  no  physical  injury  or  iHMUDiary 
loBS.  Larson  v.  CbaHe,  47  'uinn.  307,  14 
L.R.A.  85,  28  Am.  St.  Rep,  370,  50  N.  W. 
2:iS.  perliapB  gooa  as  far  id  that  direction 
a*  anr  case  to  be  found  iu  the  liooks.  In 
tliia  Inttpr  claHn  of  cases  BUcli  damages 
often  but  anotlier  name  for  punitive  d 
ages.  But  ue  are  not  concerned  here  with 
the  question  when  auch  damages  mn^  be 
covered  in  actions  of  tort.  We  think  we 
ai'e  warranted  in  asserting  that  the  doctrine 
that  damages  for  mental,  suffering  resulting 
from  a  breacli  of  contract  la  wholly  unknown 
to  Mid  iinauthoriied  by  tiie  common  law, 
unl>>sa  't('li'gi'a)ih  rates'  are  to  be  made  an 
exe<.ption." 

tn  the  follou'ing  deciaiona  involving  claims 
of  damages  resting  upon  mental  suffering 
flowing  from  negligence  in  delivery  of  tele- 
grams relating  to  gicknesa  and  death,  the 
holdings  are  in  strict  harmony  with  the 
views  indicated  by  the  decisions  above  quot- 
ed: Russell  V.  Western  U.  Telcg.  Co. 
3  Dak.  ;n.).  10  N.  W.  408;  International 
Ocean  Teleg.  Co.  v.  Saunders.  32  Fla.  434, 
21  L.R,A.  810,  14  So.  148;  Western  U.  Tel^. 
Co.  V.  Ferguson.  I,i7  Ind.  84,  54  L.R.A.  846, 
«0  N.  E.  074,  1080;  West  v.  Western  U. 
Telcg.  Co.  3B  Knn.  B3,  T  Am.  St.  Rep.  630. 
17  Pac.  807;  Connell  v.  Wi«tern  II.  Teleg. 
Co.  118  Mo.  34.  20  I,.R.A.  172.  38  Am.  St. 
Rep.  57S,  22  S.  W.  345;  Davis  v.  Western 
V.  Teleg.  Co.  4U  W.  Va.  48,  32  S.  E.  1026; 
Sunimerfleld  v.  Western  U.  Telcg,  Co.  87 
Wis.  1,  41  Am.  St.  Bep.  17,  fi7  N,  W,  073; 
Lewis  V.  Western  U.  Teleg.  Co.  S7  S.  C.  325, 
3.)  S.  E.  55fl;  Western  U.  Teleg.  Co.  v, 
Chouteau,  28  Okla.  664,  49  L.R.A.fN.S.) 
664,  115  Fac.  870.  Ann.  Caa.  1912D,  824, 
3  N.  C.  C.  A.  406.  See  also  37  Cyc.  1775, 
and  canes  cited. 

Turning  now  to  the  vie«a  of  the  Federal 
courts,  we  find  tlie  common-law  doctrine,  as 
understood  and  universally  recognized  prior 
to  1881,  adhered  to  witbout  dissent  in  its 
application  to  claims  for  damaj^es  for  men- 
tal sulTering  flowing  from  negligent  dela.v 
in  delivery  of  telegrams.  In  Kester  v.  West- 
ern U.  Teleg.  Co.  (C.  C]  55  Fed.  003,  Ex- 
Preaident  Taft.  then  circuit  judge,  touching 
the  rule  and  its  reaaon.  said:  "The  difli- 
ciilty  of  estimating  a  pecuniary  compen- 
aation  for  mental  anguish  is  itself  a  suffi- 
cient reason  for  tiie  common-law  rule  in 
prerenting  a  recovery  for  mental  anguish 
in  actions  for  simple  negligence  or  breacli 
of  contract.  The  amount  of  litigation  wbicb 
would  grow  out  of  the  adoptioD  of  such  rule 
would  be  intolerable.  The  measure  of  dam- 
ngea  to  be  adopted  would  be  so  indefinite 
and  so  indefinable  aa  to  subject  the  defend- 
ant in  sucii  cases  to  the  possibilitv  of  great 
f,.R.A.lftl.>B. 


oppreasioD.  The  difficulty  of  securing  evi- 
dence ae  to  the  actual  mental  suffering  is 
another  reason  why  it  could  not  be  made  the 
sole  basis  of  an  action.  It  has  generally 
been  allowed  to  be  considered  as  au  element 
in  tixing  damages  in  two  classes  of  cases. 
Tlie  first  is  where  there  has  been  a  physical 
injury  and  physical  suffering  of  such  a  char- 
acter that  it  would  be  difficult  to  distin- 
guish between  the  mental  and  physical  suf- 
fering; and  the  second  class  of  cases  ia 
where  the  injury  complained  of  contains  an 
element  of  malice,  and  the  damages  for  men- 
tal suffering  are  left  to  the  jury  to  be  fixed 
as  a  kind  of  punitive  or  exemplary  damages. 
This  case,  of  course,  comes  under  neither 
head.  In  slander  and  libel,  the  action  can- 
not be  founded  solely  on  mental  suffering. 
There  must  be  some  other  damage  alleged 
before  a  cause  of   action   is  stated." 

In  Western  U.  Teleg.  Co.  v.  Wood.  21 
L.R.A.  708.  0  C.  C.  A.  432.  13  U.  S.  App.  317, 
57  Fed.  471,  Judge  Pardee,  presiding  jus- 
tice, speaking  for  the  court  of  appeals  for 
the  fifth  circuit,  aaid:  "The  general  rule 
that  mental  anguiah  and  suffering,  unat- 
tended by  any  injury  to  the  person,  result- 
ing from  aimple  actionable  negligence,  can- 
not be  sufficient  basis  for  an  action  for  the 
recovery  of  damages,  is  maintained  and  sup- 
ported by  an  unbroken  line  of  English  au- 
thorities, by  the  conceded  state  of  the  gen- 
eral Ian-  prior  to  the  So  Belle  Csae,  5-> 
Tex.  308,  40  Am,  Rep.  Sns,  in  IHSl,  and  by 
the  uniform  decision  of  the  Federal  courts. 
We  have  carefully  considered  the 
question  presented,  having  been  aided  by 
able  counsel  orally  and  with  elaborate 
■iefa.  and  our  conclusion  is  that  upon  prin- 
ple  and  the  weight  of  authority,  damages 
innot  he  recovered  from  a  telegraph  com- 
pany for  mental  anguish  resulting  from 
simple  negligence  in  the  prompt  delivery  of 
(  telegraphic  message,  as  the  same  are  too 
jneertain,  remote,  and  speculative." 

In  the  following  Federal  cases,  all  in- 
iiolving  claims  of  damages  of  the  nature  here 
involved,  the  courts  adhere  to  these  views: 
:haae  v.  Western  U.  Teleg.  Co,  (C.  C.)  10 
r..R.A.  4S4,  44  Fed.  554 ;  Crawson  v.  West- 
fm  U.  Teleg.  Co.  (C.  C.)  -  47  Fed.  544: 
Tyler  v.  Western  U.  Teleg.  Co.  (C.  C.)  54 
Fed.  634:  Gahan  v.  Weaiern  U.  Teleg.  Co. 
(C,  C.)  59  Fed,  433;  SUnsell  v.  Western 
U.  Teleg.  Co.  (C,  C.)  107  Fed.  668;  Western 
U.  Teleg.  Co.  v.  Sklar,  61  C.  C.  A.  281,  128 
Fed.  2(15;  Rowan  v.  Western  U,  Telcg,  Co. 
(C.  C.I  14!)  Fed.  550:  Western  U.  Teleg. 
Co.  V.  Burris.  102  C.  C.  A.  3B6.  179  Fed. 
02.  The  following  decisions  touching  claims 
if  damage  for  mental  sulTering  unaccwn- 
lanied  by  physical  injury  or  wilful  wrong, 
n  other  than  telegraph  cases,  are  equally 
illustrative  of  the  common-law  rule  and  its 
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rettBon;  Braun  v.  Craven,  ITS  III.  401,  42 
L.R.A.  108,  Bl  N.  E.  667,  6  Am.  Neg.  Rep. 
"15;  Cole  t.  Gray,  70  Kan.  705,  79  Pac.  654; 
Sappington  t.  Atlanta  A,  W.  P.  R.  Co.  127 
Ga.  178,  5a  S.  E.  311;  Mitchell  ».  Rachee- 
ter  R,  Co.  151  N.  Y,  107,  34  LR.A.  781,  58 
Am.  St.  Rep.  604,  45  N.  E.  354,  1  Am.  Neg. 
Rep.  121;  Miller  v.  Baltitaore  i  0.  S.  W. 
R.  Co.  78  Ohio  St.  309,  IB  LJl.A.(X.S.) 
049.  125  Ani.  St.  Rep.  699.  8S  X.  E.  409; 
Hiidtoa  V.  Fr<.«inBDBburg,  212  Pa.  543,  3 
L.R.A.(N.S.)  49,  61  Atl.  1022;  Southern 
Teleph.  Co.  v.  King,  103  Ark.  160,  39  L.R.A. 
1N.S.>  402,  146  S.  W.  489,  Ann.  Cas.  1014B, 
7S0;  Morse  v.  Duncan  (C.  C.|  14  Fed.  3Ua; 
Wilcox  V.  RLchtoond  4.  D,  R.  Co.  17  L.R.A. 
R04,  3  C.  C.  A,  73,  a  U,  8.  App.  118,  62 
Fpd.  264;  Kyle  v.  Chicago,  R.  I.  &  P.  R.  Co. 
J05  C,  0.  A.  151,  182  Fed.  613. 

Are  we  correct  in  SMumlng  that  this 
court  lias  not.  in  any  of  ita  deciaions,  eX' 
pressed  TieWH  at  variance  with  the  coramon- 
lavr  rule  aa  understood  and  applied  by  the 
great  majority  of  the  courts  bh  above  indi- 
eated!  Let  us  notice  our  own  decisions 
relied  upon  by  counsel  far  respondents,  In 
Willaon  V.  Northern  P.  R.  Co.  5  Wash.  62), 
32  Pac.  468,  34  Pac.  146,  damages  were 
claimed  for  injury  to  feelings  and  mental 
Buffering  flowing  from  the  expulsion  of  a 
passenger  from  a  car,  unaecompanied  by 
physical  force  or  violence.  Damages  were 
allowed  in  that  caae  to  the  paeaenger,  but 
upon  the  theory  that  the  act  complained  of 
was  wilful  and  was  accompanied  by  duress. 
There  was  in  law  a  pbyaical  wrong  com- 
mitted against  the  person.  In  Gray  v, 
Washington  Water  Power  Co.  30  Wash.  605, 
71  Pac.  206,  the  plaintiff  was  awarded  com- 
pensation for  mental  sulTering  on  account 
of  personal  disfigurement  resulting  from  a 
physical  injury  caused  by  the  defendant. 
Manifestly  the  mental  suffering  was  insepa- 
rable from  the  physical.  This  is  an  example 
of  one  of  the  moat  common  class  of  cases 
wherein  mental  Buffering  enters  into  the 
measurement  of  damages.  lu  Davis  v.  Ta- 
coma  R.  i  P.  Co.  35  Wash.  203,  66  L.R.A. 
802,  77  Pac.  209,  IB  Am,  Neg.  Rep.  621, 
ilauiagea  were  allowed  the  plaintiff  because 
of  the  defendant's  wilful  expulsion  of  her 
from  a  public  park  where  she  had  a  right 
to  be.  Here,  again,  is  an  example  of  a  wil- 
ful wrong  accompanied  by  duress.  In  Ott 
V.  Press  Pub.  Co.  40  Wash.  308,  82  Pac, 
403,  damages  were  claimed  by  plaintiff  be- 
cause of  his  mental  suffering  flowing  from 
the  publishint;  of  a  libct  against  him.  This, 
also,  was  a  wilful  wrong;  the  libelous  words 
being  action  a  I)  ie  per  »t  and  tending  to  de- 
grade and  work  financial  low  to  tbe  plain. 
L.R.A.19im. 


tiff.  In  McCIure  v.  Campbell,  42  Wash.  252, 
84  Pac.  ''75,  damngoa  were  allowed  the  plain- 
tiff far  mental  suffering  flowing  from  his 
wrongful  eviction  from  premises.  Here, 
again,  the  action  was  wiHul  and  accompa- 
nied by  duress.  In  Xordgren  v.  Lawrence, 
74  Wash.  305,  133  Pac.  436,  damageB  were 
allowed  for  mental  suffiTing  flowing  from 
a  wrongful  entry  upon  the  plaintiff's  prem- 
ises, though  no  physical  injury  was  inflicted 
upon  ber,  but  this  also  was  a  wilful  wrong 
inflicted  upon  the  plaintiff  by  the  invasion 
of  the  sacred  precincts  of  her  home.  The 
wrongful  act  was  a  physical  invasion  of 
tbe  plaintiff's  personal  rights.  In  Wright 
V.  Beardsley,  46  Wash.  16,  89  Pac.  172,  the 
plaintiffs  were  allowed  damages  fo^  mental 
suffering  unaccompanied  by  physical  injury, 
flowing  from  tlie  wrongful  and  improper 
burial  of  their  infant  child  by  the  defend- 
ant. ThJH  decision  we  regard  as  the  extreme 
proper  application  of  the  rules  of  law  al- 
lowing damages  for  mental  suffering  alone, 
and  we  are  constrained  not  to  extend  the 
doctrine  beyond  the  appIlcHtion  of  the  par- 
ticular facts  there  involved.  The  acta  were 
regarded  by  the  court  as  wilful,  and  thtt 
wrung  consisted  in  the  violation  of  tliv 
rights  of  the  parents  to  have  decent  inter- 
ment for  their  infant  child.  It  was  also  a 
physical  invasion  of  the  plaintiff's  rights. 
That  decision  rests  largely  upon  Larson  v. 
Chaae,  47  Minn.  307,  14  L.R.A.  85.  28  Am. 
St.  Hep.  370,  50  N.  W.  238,  and  Kurney  v. 
Children's  Hospital,  1G9  Mass.  57,  38  L.R.A. 
413,  61  Am.  St.  Rep.  273,  47  N.  E.  401. 
in  which  states  the  courts  rccognjie  the  full 
force  of  the  common-law  rule  as  oppoaed  to 
what  we  may  term  the  Texas  rule.  In  none 
of  our  own  decisions  have  damages  ever 
been  allowed  for  menial  suffering  alone 
flowing  from  an  act  of  mere  negligence. 
The  record  of  thif  case  plainly  shows  that 
the  failure  of  delivery  of  tbe  message  here 
involved  was  the  result  of  negligence  alone.  ' 
which  cannot  be  properly  characterized  as 
even  gross.  Nor  was  the  wrong  attended 
in  the  slightest  degree  by  wilfulness  on  the 
part  of  appellant  or  its  servants. 

The  problem  here  involved  is  in  no  sense 
one  catling  for  the  application  of  the  com- 
mon law  or  its  reason  to  new  conditions,  as 
seems  to  be  suggested  by  learned  counsel  for 
respondents.  There  is  nothing  new  about 
mental  suffering,  or  the  bringing  it  aboot 
by  the  actions  of  persons  other  than  the 
sufferer  himself.  Tbe  negligent  delay  in 
conveying  tnessHges  from  one  person  to  an- 
other, resulting  in  mental  suffering,  ia  no 
different  in  principle  whether  such  mesMage 
be   conveyed   by   tel^raph   or   other   means 
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which  may  hive  hem  in  existence  for  linn- 
Urt^H  of  jeari.  To  Attempt  to  (ix  a  mone- 
tary value  as  damages  for  such  Buffering 
would  be  to  enter  the  realm  of  speculation 
aa  much  to-da;  aa  it  would  have  been  flfty 
or  a  liundrcd  years  ago.  The  only  possi- 
ble ground  upon  which  auch  damages  could 
be  allowed  would  be  tbe  ground  upon  which 
punitive  damagea  are  allowed.  Thia  thought 
is  expressed  in  aome  degree  in  some  of  the 
decisions  we  bave  noticed,  but  it  ia  worthy 
of  note  in  tbia  connection  that  punitive 
damagea  are  not  recoverable  in  tliis  state 
even  when  tbe  injury  upon  which  tbe  claim 
is  rested  flowa  from  gross  negligence  or  wil- 
ful wrong,  except  when  expresaly  allowed 
by  statute.  Spokane  Truck  £'  Dray  Co.  v. 
Uoefer,  2  Wash.  45,  11  L.R.A.  689,  26  Am. 
St.  Rep.  842,  26  Pac.  1072;  Woodliousc  v. 
Powiea,  43  Wash.  617,  8  L.R.A.fN.S.)  783. 
117  Am.  St.  Rep.  1D7B,  80  Pac.  1063.  11 
Ann.  Cas.  54;  McGill  v.  Fuller.  46  Wash. 
616,  618,  88  Pac.   1038. 

Touching  the  application  of  the  rules  of 
the  common  law  to  new  conditiona.  Justice 
Baker,  apeaking  for  the  court  in  Western 
U.  Teleg.  Co.  v.  Fei^uson,  157  Ind.  64,  54 
L.R.A.  846,  60  N.  E,  674.  said;  "Though 
courts  should  and  do  extend  the  application 
of  the  rules  of  the  common  law  to  the  new 
conditions  of  advancing  civilization,  they 
may  not  rightfully  create  a  new  principle 
unknown  to  the  common  law  nor  abrogate 
a  known  one.  If  new  conditions  cannot 
properly  be  met  by  the  application  of  exist- 
ing laws,  tlic  supplying  of  needful  new  laws 
is  the  province  of  the  legislfltive,  not  the 
judicial,  department.  The  'mental  anguish' 
law,  so  called,  was  first  announced  in  So 
Relle  v.  Western  V.  Telcg.  Co.  55  Tex.  308, 
40  Am.  Rep.  805,  decided  in  1881.  Teleg- 
raphy WSB  then  a  comparatively  new  ele- 
ment in  society;  but  mental  anguiali  ante- 
dated  the  beginnings  of  the  common   law." 

In  McBride  v.  Sunaet  Teleph.  Co.  (C.  C.) 
96  Fed.  81,  observations  of  like  impoi-t  were 
made  by  the  court  as  follows:  "The  only 
cases  in  which  courts  may  legitimately  take 
advanced  grounds  is  when  new  conditions 
present  new  problems  to  be  solved,  but  even 
then  the  object  should  be  to  merely  accom- 
plish tbe  adjustment  of  individual  rights 
affected  by  new  conditions  consistently  with 
the  exiating  laws,  and  leave  to  the  legisla- 
ture tbe  task  of  changing,  ameniling,  or 
creating  laws." 

And  in  Rowan  v.  Western  U.  Teleg.  Co. 
(C.  C.)  149  Fed.  550,  55.3,  tbe  court  said: 
"To  permit  of  the  recovery  of  damages  for 
mental  suffering  alone  is  not  the  applica- 
tion of  old  principlea  to  new  conditions, 
l.,R.A,1915B. 


but  is  the  creation  of  a  new  right  of  re- 
covery unknown  to  the  common  law,  aa 
clearly  as  is  the  creation  of  a  right  of  re- 
covery for  tbe  killing  of  a  human  being. 
Such  right,  if  it  is  to  be  created,  is  the 
province  of  the  legislature,  and  not  of  tbe 
courts." 

This  court  has,  on  many  occasions,  felt 
constrained  to  take  somewhat  advanced 
views  in  adapting  tbe  common  law  and  its 
reason  to  new  conditions,  but  it  has  never 
felt,  and  does  not  now  feel  free  to,  change 
the  law  or  its  application  to  problems  and 
conditions  which  are  in  no  sense  new.  Ws 
are  bound  by  the  ruica  of  the  common  law 
when  clearly  applicable  to  a  problem  in 
hand,  and  the  Constitution  and  statutes  are 
silent.  It  seema  clear  to  us  that  that  law 
and  its  reason  call  for  a  reversal  of  this 
case  in  so  far  as  respondents  were  awarded 
damages   for   their  mental   suffering  alone. 

We  have  not  loat  sight  of  the  fact,  which 
aeems  to  be  apparent  from  the  record,  that 
respondents  were  damaged  in  the  sum  of 
75  cents,  the  sum  they  paid  to  appellant  for 
the  transmission  of  tliis  message,  resulting 
from  appellant's  negligence.  It  is  «u^eet- 
ed,  but  the  suggestion  ia  presented  to  ui 
without  citation  of  antbority,  and  practi- 
cally without  argument,  that  this  damage  is 
so  connected  with  reapondents'  mental  Buf- 
fering as  to  allow  the  award  in  this  case 
to  be  enhanced  by  the  mental  sulTering  in 
addition  to  respondents'  loaa  of  the  76  cents 
paid  for  the  tranamiasion  of  the  message. 
We  are  quite  unable  to  agree  nith  this 
view.  Respondents'  actual  monetary  loss  ia 
measured  here,  with  absolute  certainty,  by 
tbe  amount  they  paid  for  tbe  tranamiasion 
of  the  message.  That  is  wholly  separable 
from  the  damage  they  suffered,  if  any,  from 
mental  diatress.  This  view  finds  support 
in  International  Ocean  Telcg.  Co.  v,  Saun- 
ders, 32  Fla.  434,  21  L.R.A.  810,  14  So.  148. 
We  are  of  tbe  opinion  that  respondents' 
mental  Buffering  cannot  be  taken  into  con- 
sideration becauae  of  the  fact  that  th^ 
also  suffered  this  specific  determinable 
money  loss. 

We  conclude  that  the  judgment  must  be 
reversed,  and  a  new  judgment  entered, 
awarding  to  respondents  damages  in  the 
sum  of  76  cents  only,  together  with  their 
costs  inciirri'd  in  tlie  trial  court.  Appel- 
lant will  recover  its  costs  upon  appeal  in 
this  court. 

The  cause  is  remanded  to  the  trial  court, 
with  directions  to  proceed  accordingly. 

Crow,  Ch.  J.,  and  Honiit,  Harris,  and 
Pnllerton,  JJ.,  c 
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WALTER  T,  CHANDLER 

KELLIE  J.  FRENCH  et  ftL 

JAMES  D.  LOWRY,   Appt 

(—  W.  V«.  — ,  81  S.  E.  826,) 

Iikndlord  and  Mnuit  —  lease  of  mining; 
rtcbt  —  title  ol  )«SB«e. 

1.  A  mining  lease  for  a  term  of  ninety- 
nine  jears,  in  ctHuiderktion  of  $1  and  the 
payment  to  the  lessor  of  3  cents  per  ton  of 
coal  and  other  mineiaU  minpd  and  shipped. 
containing  no  covenant  by  the  tessee  to  com- 

Headnotes  by  W 


ice  mining  at  any  certain  time,  does  not 
b  title   in   the   leasee  to  the  mineral   in 

Same  —  duty  to  mine  —  abandonment. 
In  Buch  lease  there  ia  an  implied  cove- 
.  by  the  leasee  to  begin  mining  within 
a  reasonable  time,  and  if  he  does  not  do  so 
he  will  lie  presumed  to  have  abandoned  his 
right,  and  a,  eourt  of  equity  wilt,  at  the 
suit  of  the  lessor,  cancel  the  lease  aa  consti- 
tuting a  cloud  on  his  title. 
Sunie  —  lack  of  transportation  facilities 

3.  The  fact  that  the  lease  is  upon  land  so 
remote  from  a  railroad  that  Bhipment  of  the 
coal  ie  impracticable  at  the  date  of  the  lease 
does  not  alTcct  the  question  of  the  reason- 
ableness of  the  time,  n-hen  it  does  not  ap- 
pear that  the  partieB  contracted  with  refer- 
ence   to    some    particular    railroad    which 


Hole.  —  Implied  duty  to  develop  prem- 
ises under  mining  tease  reaerx'ing  a 
rot/alty  on  product,  where  leaae  ron- 
tolna  no  provision  for  pamnent  of 
Miinimum  royaltlea  or  forfeiture  for 

In  general. 

Tn  the  consideration  of  this  question  a 
distinction  should  be  noted  between  leases 
of  land  for  mining  purpasea  where  the  cod- 
■ideration  for  the  lease  is  a  royalty  upon 
the  amount  of  mineral  produced,  and  similar 
leaaes  where  the  consideration  is  •  valuable 
one,  paid  at  tlie  time  of  the  execution  of 
the  lease,  and  hence  not  in  anyway  depend- 
ent upon,  the  amount  of  mineral  produced. 
Cases  of  the  latter  class  are  not  included 
herein.  It  may  be  of  interest  as  emphasis- 
ing  the  distinction,  however,  to  refer  to  a 
case  involving  luch  a  lease,  which  holds 
that  where  a  lease  of  land  for  the  develop- 
ment and  production  of  oil  is  based  upon  a 
full  consideration  received  in  advance,  and 
the  leaae  does  not  expressly  require  the 
lessee  to  begin  operations  in  any  ipeeified 
time  within  the  terms  of  the  lease  (Sfty 
years),  the  lease  is  not  forfeited  by  titt 
failure  of  the  lessee  to  develop  and  extract 
oil.  Under  these  circnimstancee,  the  court 
said  that  cases  of  implied  covenant  to  de- 
velop, where  the  consideration  of  the  lease 
Is  a  share  of  the  product,  will  not  apply. 
Chandler  v.  Hart.  161  Cal.  405,  118  Pac. 
616,  Ann.  Cas.  lni3B,  1004.  And  as  sus- 
taining the  same  point,  see  Breyfogle  v. 
Wood,  15  Ky.  L.  Bep.  782. 

The  question  of  the  forfeiture  of  mining 
leases  for  failure  to  mine  or  develop  the 
leased  premises,  where  the  lease  contains  a 
provision  for  the  payment  of  a  minimum 
royalty  or  an  annual  rental  in  the  event  of 
delay  in  developing,  is  considered  in  notes 
in  11L.H.A.(N.S,)  417,  and  30  L.R.A.(N.S.) 
17*.  The  rule  adopted  by  the  cases  referred 
to  in  these  notes  should  govern  the  question 
now  under  consideration,  for  it  is  obvious 
that  if.  aa  shown  in  those  uotes,  there  is 
an  implied  obligation  resting  upon  the  lessee 
to  develop  the  leased  premises  within  a  rea- 
I.  l'..A.191.)B. 


sonable  time,  where  the  lease  is  for  mining 
purposes   in   consideration  of  a   royalty   on 

the  product  mined,  and  this  obligation  is  not 
impaired  by  a  stipulation  in  the  lease  for 
the  payment  of  a  small  royalty  or  an 
annual  rental  in  event  of  delay  on  the  part 
of  the  lessee  in  developing  the  premises, 
then  this  obligation  reete  in  full  force  up- 
on the  lessee  in  a  lease  of  this  character, 
which  docs  not  contain  such  a  provision. 
And  this  is  the  holding  of  the  caseu  passing 
upon  the  question  as  to  leases  of  land  for 
mining  purposes,  where  the  consideration 
is  a  royalty  upon  the  product  mined,  with- 
ont  a  provision  for  payment  either  of  rental 
or  a  royalty  for  delay  in  development.  In 
such  case  the  reservation  of  a  royalty  by 
the  lessor  and  the  agreement  by  the  lessee 
to  pay  the  same  are  comrtrued  to  indicate 
the  intention  of  the  parties  to  be  that  the 
lessee  shall  develop  the  leased  premises  for 
minerals  to  the  mutual  profit  of  himself 
and  the  lessor,  and  from  this  presumed  in- 
tention, there  springs  the  implied  obliga- 
tion, constituting  a  condition,  imposing 
upon  the  lessee  the  duty  to  develop  the 
premises  and  mine  the  product  within  a 
reasonable  time. 

Forfeiture  —  exploration  and  development. 

Where  the  sole  compensation  tor  a  lease 
of  lands  for  mining  purposes  is  the  royal- 
ties the  lessor  may  receive,  the  plain  ob- 
ject of  the  lease  is  that  there  shall  be  a 
search  made  on  the  leased  premises  for 
minerals,  and  if  discovered  a  diligent  pro- 
duction thereof.  Mansfield  Gaa  Co.  v.  Alex- 
ander, 97  Ark-  167,  133  S.  W.  837. 

So,  where  the  consideration  of  a  lease 
of  land  for  oil  and  gas  is  a  share  of  the 
oil  produced  and  a  certain  sum  of  money 
to  be  paid  from  the  lessee's  proflts,  and 
tlie  only  provision  for  the  termination  of 
the  lease  is  that  it  shall  continue  as  long 
as  oil  or  gas  is  found  in  paying  quantities, 
plied  that  the  lessee  shall  use  rea- 
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would  afford  gliipping  facilitios,  thv  build- 
ing of  wliicli  was  tlien  contemplated  and 
has  since  been  completed. 

(Februarj  10.   lOU.) 

APPEAL  bj  defendant  Lowrj  from  a  de- 
cree of  the  Circuit  Court  for  Wyoming 
Count;  in  plaintilTs  favor  in  a  suit  for  the 
cancelation  of  a  mining  lease.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Meesrs.  C.  W.  Cumpbell  and  Edward 
W.    Knight,    for    appellant: 

The  grant  in  question  ia  a  grant  of  the 
corpus  of  the  coal,  to  be  taken  out  at  an; 
time  within   the   expresB  term,  niuety-nine 


Higgiii 


.   Bound   Bottom   Coal   i   Coke 


V.  Great  Southern  Ghh  t  Oil  Co.  61  C. 
C.  A.  350,  128  Fed.  623. 

This  implied  obligation  is  Buch  an  es- 
Hential  part  of  the  euntract  as  to  amount 
to  a  condition  annexed  to  the  grant,  and 
the  nature  and  purpoee  of  the  contract,  and 
the  diRicult;  of  applying  any  meagtire  of 
damages  for  a  breacTi  of  the  condition, 
make  the  remi>dy  bv  forfeiture  applicable. 
.1.  M.  Guffcy  Petroiiniui  Co.  v.  Oliver,  — 
Tex.  Civ.  App.  — ,  T9  S.  W.  884. 

And  where  a  lease  imposes  on  the  leasee 
the  duty  of  paying  the  lessor  a  certain 
per  cent  of  the  net  proceeds  derived  from 
the  product  mined,  should  the  lessee  auc- 
cessfully  develop  the  premises,  although  the 
lease  purports  to  tie  up  the  lands  for  a 
long  periled  of  years  without  obligating  the 
lessee  to  prospect  for  mineral,  nevertheless 
the  lessee  forfeits  whatever  rights  he  has 
under  the  lease  by  his  failure  diligently 
to  prospect  for  minerals,  where  he  offers 
no  reasonable  explanation  for  his  failure 
no  to  do.  Davis  v.  Kiddle,  25  Colo.  App. 
162,  136  Pac.  S51. 

Indiana  Oil,  Gas,  t  Development  Co.  v. 
McCrory,  —  Okla.  — ,  140  Pac.  610,  asserts 
that  a  lease  of  land  for  mining  purposes 
may  be  canceled  in  equity  for  negligence 
and  delay  by  the  lessee  in  developing  the 
land,  where  the  consideration  for  the  lease 
is  a  royalty  on  the  product  of  the  mines 
or  wells,  altbough  there  ia  no  enpreas  for- 
feiture prorision.  This  doctrine,  however, 
was  not  applied  in  this  case. 

And  in  Loveland  v.  Longlienry,  145  Wis. 
60,  140  Am.  St.  Rep.  106S,  12B  N.  W.  650, 
this  doctrine  wna  applied  to  a  lease  very 
similar  to  the  ones  referred  to,  except 
there  was  a  provision  by  the  lessee  to  coni- 
inence  operations  upon  the  premises  on  or 
before  a  certain  date  and  thereafter  to 
prospect  the  lands  and  work,  develop,  and 
operate  the  mines  discovered,  in  a  good, 
reasonable,  and  workmanlike  manner.  This 
olauee,  however,  the  court  apparently  con- 
sidered to  apply  only  in  the  event  of  the 
iliscovery  of  mines,  and  the  cancelation  of 
the  lease  was  based  upon  the  implied  cove- 
nant to  develop  within  a  reasonable  lime. 

In  Island  Coal  Co.  v.  Combs,  152  Ind, 
L.R.A.lBJ5n. 


Co.  63  \\.  Va.  219,  69  S.  E.  1064;  List  v. 
CottB,  4  W.  Va.  643;  Caldwell  v.  Fulton. 
;il  Pa.  475,  72  Am,  Dec.  760,  3  Mor.  Min. 
Hep.  238;  2  Gray,  Cases  on  Property,  8.  10, 
note  1;  Wilkinson  v.  Proud,  11  Mees.  & 
W.  33,  12  L.  J.  Exch.  ^.  S.  227,  7  Jur. 
284,  12  Mor.  Min.  Rep.  288;  W.  Va.  Code. 
1906,  §g  3020,  3024,  3438;  Harvey  Coal  &. 
Coke  Co.  V.  Dillon,  50  W.  Va.  605,  6  L.U.A. 
{U.S.}  828,  53  S.  E.  028;  Comley  v.  Ford, 
65  W.  Va.  429,  64  S.  E,  447 ;  McMullen  t. 
Blecker,  64  W,  \"a.  68,  131  Am.  St.  Hep, 
894,  60  S.  E,  1003;  Uarringer  ft  A,  Mines 
£  Mining.  36;  Williamson  v.  Jonps,  39  \V. 
Va.  231,  25  L.R.A.  222,  19  S.  E.  438;  Wil- 
son V.  Voust  (Wilson  v.  Hugliee)  43  \V. 
Va.  826,  39  L.R,A.  292,  28  S.  E.  781 ;  South 
Penn  Oil  Co.  v,  Mclntire,  44   W.  Va,  296, 

379,  53  X.  E.  452,  although  the  lease  under 
consideration  contained  an  express  provi- 
for   forfeiture   for   failure   to   develop. 


the  c 


,   referring 


the  general  rule  in 
tne  aosence  ot  sucii  a  provialon,  said  that 
iu  teases  of  minerala  lands,  where  the  lessee 
agrees  to  pay  lo  the  lesHor  a  royalty  or 
rent  which  depends  on  the  amount  of  the 
product  mined,  the  lessee  thereby  obligates 
himself  to  begin  the  development  of  the 
land  and  the  mining  of  the  mineral  within 
a  reasonable  time  after  the  executiiHi  of 
the  lease,  and  it  is  not  within  bis  option 
or  discretion  to  postpone  the  development 
and  operation  of  the  mines  for  an  indefi- 
nite or  unreasonable  time.  For  the  fail- 
ure upon  his  part  for  an  unreasonable 
length  of  time,  to  carry  into  cfTert  the  pur- 
poses of  the  lease  by  opening  and  working 
the  mines  underlying  the  teased  premises, 
operates  as  a  forfeiture  of  hia  rights. 

Under  a  lease  of  land  the  consideration 
of  which  is  its  development  for  minerals, 
the  lease  containing  a  provision  ttiat  it 
shall  cease  and  tie  null  and  void  unless  the 
lessee  within  a  certain  time  begins  work 
prospecting  and  developing  the  leased  prem- 
ises, or  other  land  within  4  miles  thereof, 
the  fact  that  the  leBsee  complies  with  thie 
requirement  by  boring  wells  on  other  lands 
within  the  prescribed  distance  docs  not  re- 
lieve him  from  the  forfeiture  of  the  lease 
and  its  cancelation  in  equity,  where  there- 
after for  several  years  he  made  do  effort 
to  develop  the  leased  lands,  and  refused  to 
do  so,  since  hia  action  in  this  regard  was 
in  violation  of  his  implied  covenant  to 
search  for.  and  if  found  to  obtain,  minerals 
from  the  land.  Mansfield  Gas  Co,  »,  Alex- 
ander, supra,  followed  in  Mansfield  Gas 
Co,  v.  Parkhill,  —  Ark,  — ,  189  S.  W 
657,  a  rase  involving  very  similar  factM, 
except  that  no  demand  was  made  upon  the 
leasee  to  develop  the  land  before  commenc- 
ing proceedings  to  cancel  the  lease.  The 
court  sBid  that  this  failure  to  make  ■  de- 
mand did  not  distinguish  the  case  or  take 
it  out  of  the  rule  applied  in  the  Alexander 
Case. 

In  Phillips  V,  Hamilton,  17  Wyo,  41, 
[i3   Pac,  84t>,  it  is  held  that  where  a  lease 


CHANDLER  v.  FRE\XH. 


6ti3 


28  S.  £.  022;  Haskell  v.  Suttou,  53  VV.  Va. 
206,  44  S.  E.  533;  Lazarua's  KsUte,  145 
Pa.  1,  23  Atl.  372;  Dorr  v.  Rejnolila.  28 
Pa.  Super  Ct.  139;  Hosack  v.  Crill.  204 
Fa.  »1,  53  Atl.  640;  Harlan  t.  Leliigh  Coal 
*.  Xav.  Co.  35  Pa.  887,  a  &Ior.  Min.  Bep. 
496;  Kingsley  v.  Hillside  Coal  i  I.  Co.  144 
Pa.  ei3,  23  Atl.  250;  Hopes  Appeal,  29  W. 
■  N.  C.  365;  Fairchild  v.  FaircliLld,  6  Sadler 
(Pa.)  231,  9  Atl.  255;  Timliii  v.  Browo, 
15fl  Pa.  60G,  2n  Atl.  236;  Sanderaon  v. 
Scranton.  105  Pa.  469;  Palmer  v.  Edwards, 
1  Dougl.  K.  B.  18T,  note;  2  BI.  Com.  317; 
GoKtca  V.  Christie,  L.  R.  2  H.  T,.  So.  App. 
Cbb.  273,  6  Moak,  Eng,  Rep.  114;  Gould, 
Waters,  3d  ed.  g  291;  Blanrliard  &  W. 
Mines  &,  Minersls,  31;  Plummer  v.  Hillside 
Coal  t   I.  Co.   43   C.   C.   A.   490,   104   Fed. 

ot  lands  for  mining  purposes  contains  no  ex- 
press covenant  or  atipuluCion  for  diligence 
in  the  matter  of  exploration,  or  any  re- 
quirement as  to  the  amount  of  work  to  be 
done  or  the  number  of  wells  to  be  drilled 
H'itliin  any  stated  period  of  time,  or  at 
all,  but  the  consideration  for  the  lease  is 
a  royalty  to  be  paid  to  the   lessor  on  the 

froduct  of  the  mines  or  wclla  developed, 
here  is  an  implied  covenant  that  the  work 
of  prosepcting  and  developmejit  should  be 
preseeutcd  with  reasonable  diligence.  The 
court,  hoivevev,  evprensea  doubt  in  this 
ease  as  to  whether  or  not  a  breach  of  this 
implied  covenant  will  warrant  the  court 
in  decreeing  a  forfeiture,  when  the  lease 
expresslj  provides  that  it  may  be  forfeited 
in  whole  or  in  part  for  another  cause  there- 
in spec i Ileal Ij  stated.  The  latter  point, 
however,  was  not  decided. 


In  connection  with  tlite  subject  reference 
is  made  to  notes  in  28  L.R.A.(X.S.)  939, 
and  38  L.R.A.IN.S.)  134,  as  to  the  right 
to  declare  the  forfeiture  of  an  oil  and  gas 
lease  f(«  failure  of  the  lessee  to  market 
the    product    after    completing    a    well    or 

Where  the  ripht  to  mine  Is  granted  in 
consideration  of  a  share  of  the  mineral 
produced,  the  law  implies  that  the  lessee 
shall  exercise  reasonable  diligence  in  work- 
ing the  mine,  if  mineral  can  be  produced 
*t  a  profit.  Cleopatra  Min.  Co,  v.  Dickin- 
son. 28  Wash.  211,  68  Pac.  456. 

And  where  the  consideration  for  a  lease 
of  land  tor  mining  purposes  is  an  agree- 
ment by  the  leasee  to  pa;  the  lessor  a  cer- 
tain part  of  the  net  proceeds  of  all  minerals 
taken  from  tlie  land,  although  there  is  no 
stipulation  that  the  failure  to  open  and 
work  the  mines  shall  cause  a  forfeiture  of 
the  lease,  nevertheless  tlie  taw  places  upon 
such  contracts  the  same  cnnstruction  as 
if  such  a  stipulation  had  been  expressly 
written  therein,  and  a  failure  upon  the 
part  of  the  lessee  to  work  the  mines  de- 
veloped upon  the  leased  premises,  for  a 
,L.K.A.lf)15i!. 


208,  J60  Pa.  4S3,  2S  Atl.  853;  F^wurds  v. 
McClurg,  30  Ohio  St.  41;  Herriugton  v. 
Wood,  6  Ohio  C.  C.  328,  3  Ohio  C.  D.  475; 
Chester  Emer;^  Co.  t.  Lucas,  112  Mass. 
424,  3  Mor.  Min.  Rep.  343;  Conaelidated 
Coal  Co.  V.  Peers,  150  HI.  344,  37  N.  E. 
937;   Suffern   v.  Butler,  10  N.  J.  Eq.  202. 

Such  a  deed  as  that  from  Bailey  to 
French,  in  1881,  needs  no  consideration  to 
support  it. 

1  Gray,  Cases  on  Property,  538,  note; 
1  Hayes,  Conveyancing,  5th  ed.  102;  Perrj, 
Tr.  oth  ed.  g  102;  Goodwin  v.  White,  69 
Md.    503;     Foutj    V.    Fouty,    34    Ind.    433. 

Even  if  a  royalty  is  reserved  as  con- 
sideration, a  failure  for  many  years  to  mine 
coal  will  not  (in  the  absence  of  express 
stipulations    in    the    lease   as    to    time   of 

period  of  five  yean,  will  entitle  the  lessor 
to  a  forfeiture  of  the  lease.  Maxwell  v. 
Todd,  112  N.  C.  677,  16  S.  E.  926. 

To  the  same  effect  i»  Conrad  v.  More- 
head,  89  N.  C.  31,  wliercin  the  rule  is  as- 
serted and  applied  that  where  the  lessee 
in  the  lease  of  land  for  mining  purpobCH 
expreasly  covenants  to  pay  the  lessor  a 
certain  part  of  all  the  minerals  that  may  he 
procured  from  the  land,  and  to  account  for 
the  same  quarterly,  although  there  is  no 
express  covenant  that  the  lessee  shall  work 
the  mine  continuously,  nor  in  any  particular 
way,  or  at  all,  nevertheless  there  is  mani- 
festly ao  implied  covenant  on  his  part  that 
he  will  work  it  as  such  mines  are  usually 
worked,  and  with  ordinary  diligence.  And 
it  is  said  that  "it  would  be  unjust  and  un- 
reasonable, and  contravene  the  nature  and 
spirit  of  the  lease,  to  allow  the  lessee  to 
continue  to  hold  his  term  a  eoiisidersble 
length  of  time,  without  making  any  ellort 
at  all  to  mine  for  gold  or  other  metala. 
Such  a  construction  of  the  rights  of  the 
parties  would  enable  him  to  prevent  the 
lessor  from  getting  Tiis  tolls  under  the  ex- 
press covenant  to  pay  the  same,  and  de- 
prive him  of  all  opportunity  to  work  the 
mine  himself,  or  permit  others  to  do  so. 
The  law  does  not  tolerate  such  practical 
absurdity,  nor  will  it  permit  the  possibility 
of  such  injustice." 

A  stipulation  iu  a  lease  nf  land  for  min- 
ing purposes  to  operate  the  mine  in  a  work- 
manlike manner,  together  with  the  obliea- 
tion  implied  by  law  by  reason  of  royalties 
to  be  paid  on  the  product  mined,  impoaes 
upon  the  lessee  the  duty  of  reasonable  efTort 
and  diligence  in  the  operation  of  the  mine, 
and  delay  in  this  regard  may  constitute 
an  abaadonment  of  the  lease.  Price  v. 
Black,  126  Iowa,  304,  101  N.  W.  1056. 

In  Acme  Oil  &  Min.  Co.  v.  Williams,  140 
Cal.  681,  74  Pac.  206,  it  is  held  that  where 
the  only  consideration  for  a  lease  of  land 
for  mining  purposes  was  the  royalty  which 
the  lessor  w«a  to  receive,  and  which  could 
be  obtained  only  through  diligent  opera- 
tion of  the  wells,  where  the  lessee  had 
ceased  to  operate  the  wells  developed  on 
the  premises,   and  all   the  appliances  with 
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mining)  cauBe  the  mining  riglita  to  reve«t 
in  the  grantor. 

Pliimmer  v.  Hillside  CmI  A  I.  Co.  160 
Pa.  4S3,  2S  Atl.  853;  Arnold  t.  StevenE, 
24  Pit-fc.  108,  36  Am.  Dec.  305,  1  Mor.  Win. 
Rep.  176. 

The  deed  U  an  ibBDlute  and  executed 
grant,  and  contains  no  conditions  authoriz- 
ing forfeiture  or  reconveyance. 

2  Waabb.  Real  Prop.  6th  ed.  g;  938,  042, 
OSO;  Miller  v.  Fletclicr,  27  Gratt.  403,  21 
Am.  Bep.  396;  Ward  t.  Lewis,  4  Pick.  518; 
Browning  v.  Haakell,  22  Pick.  310. 

The  deed  from  Baile;  to  French,  in  1881, 
was  a  grant  of  an  interest  in  land,  and 
cannot  be  taken  awaj  from  the  grantee 
except  by  deed  or  by  adverse  poseeesioc 
under  tlie  statute  of  limitations. 

which  they  were  operated  were  allowed  to 
be  sold  under  execution  on  a  judgment 
against  the  lessee,  including  oil  stored  in 
tajiks  subject  to  royalties,  and  the  lease- 
hold interest  was  likewise  permitted  to  be 
sold  and  the  purchaser  to  take  possession 
under  It,  exclude  the  lessee,  and  operate 
the  wells,  the  lessor  properly  took  posses- 
aion  of  the  leasehold  premises  for  a  con- 
dition broken.  In  this  lease  there  was  an 
express  proviiimi  that  if  default  be  made 
in  the  payment  of  the  royalties  or  in  the 
keeping  of  the  covenants  or  agreements  to 
be  performed  by  the  lessee,  then  the  lessor 
shall  have  the  right  to  re-enter  upon  and 
take  possession  of  the  premises,  and  at  his 
option  terminate  the  lease.  It  seems,  how- 
ever, that  the  court  did  not  base  the  right 
of  the  lessor  to  terminate  the  lease  upon 
this  provision,  for  it  is  also  asserted  that 
the  implied  covenant  diligently  to  mine  the 
leased  premises  stands  upon  the  same  foot 
ing  as  if  it  were  expressly  stated  in  the 
lease,  and  that  the  lessor  was  warranted, 
if  the  condition  was  not  performed,  in  re- 
entering and  taking  possession  of  the  prem- 
ises and  terminating  the  tease. 

But  the  lessee's  failure  to  operate  a  mine 
for  two  years  after  its  development  does 
not  constitute  an  abandonment,  where  ex- 
plained by  showing  that  the  delay  was  due 
to  difficulties  in  its  operation,  which  during 
this  time  the  lessee,  at  great  expense,  was 
rndeavi»ing  to  overcome  to  the  knowledge, 
ind  with  the  apparent  acquiescence,  of  the 
lessee,  who  also  received  during  this  time 
coal  from  the  mine  for  domestic  purposes, 
as  provided  by  the  lease.     Price  v.  Black. 

— extent   of   development. 

It  It  an  implied  condition  of  every 
lease  of  land  for  the  production  of  oil  there- 
from, that  when  the  existence  of  oil  in  pay- 
ing quantities  is  made  apparent,  the  lessee 
shall  put  down  as  many  wells  as  may  be 
reasonably  necessary  to  secure  the  oil  for 
the  common  advantsge  of  bnth  himself  and 
the  lessor,  but  the  advisability  of  drilling 
additional  wells  involves  the  business  judg- 
L.B.A.1015B. 


Even  if  the  deed  had  contained  a  promise 
that  mining  operations  should  be  begun 
within  a  reasonable  time  (and  obviously 
the  deed  contains  no  sucb  promise),  yet 
that  fact  would  not  aulhoriw  the  court  to 
decree  a  forfeiture  or  a  reconveyance  4r  > 
cancelation  of  the  deed.  The  only  remedy 
would  be  an  action  at  law  for  damages. 

Core  V.  New  York  Petroleum  Co.  52  W. 
Va.  278,  43  S.  E.  128;  Ball  v.  South  Penn 
Oil  Co.  71  W.  Va.  82,  78  S.  K.  124;  Harris 
V.  Ohio  Oil  Co.  67  Ohio  St.  118,  48  N.  E. 
602,  19  Mor.  Min.  Rep.  157;  .McKnight  v. 
Kreutz,  51  Pa.  232,  6  Mor.  Min.  Rep.  305; 
Blair  v.  Peck,  1  Pennyp.  247 ;   Ammona  v. 

ment  of  the  lessee,  for  he  is  not  bound  to 
work  unprofitably  to  himself  for  the  bene- 
fit of  the  lessor,  and  it  is  sulBcient  if  he 
acts  in  good  faitk  and  makes  no  manifesUy 
fraudulent  use  of  his  opportuuities.  Adaina 
V.  Stage,  18  Pa.  Super.  Ct.  308. 

The  effect  of  these  implied  covenants  is 
to  impose  upon  the  lessee  a  duty  to  drill 
as  many  wells  on  the  leased  premises  as  are 
necessary  to  obtain  therefrom  all  the  oil 
and   gas   that   it   is   reasonably   and   fairly 

Srolitable  to  extract  and  market.  Hall  v. 
outh  Penn  Oil  Co.  71  W.  Va.  82,  78  S. 
E.    124, 

Whether,  after  the  discovery  of  oil  or  gas 
by  means  of  an  initial  or  experimental 
well,  there  is  a  duty  to  sink  additionsE 
wells,  depends  upon  the  probability  aris- 
'■ig    from    circumstances    surrounding    the 


duty  to  operate  at  a  loss  to  himself,  to 
make  the  premises  proRtable  to  his  lessor. 
It  is  only  under  circumstances  indicative 
of  mutual  profit   that  the  duty  to  operate 

After  succesrfully  developing  land  under 
a  mining  lease,  the  mere  fact  that  the  leasee 
abandoned  wells  it  no  longer  paid  to  pump. 
while  he  continued  developing  and  operat- 
ing new  wells,  does  Dot  constitute  a  ground 
for  forfeiture.  Burgan  v.  South  Penn  Oil 
Co.  243  Pa.  128.  89  Atl.  823. 

And  the  lessee  in  an  oil  and  mining  lease 
la  not  giiilly  of  delay  justifying  a  forfeiture 
of  the  lease,  where  he  has  brought  into 
operation  several  valuable  wells,  and  the 
lessor  by  his  conduct  has  waived  objections 
he  might  otherwise  have  made  to  the  con- 
duct of  the  lessee  in  developing  the  land. 
Indiajia  Oil,  Gas,  k  Development  Co.  v. 
McCrory,  —  Okla.  — ,  1*0  Pac.  610. 

So.  where  the  lessees  under  a  mining  and 
oil  lease,  the  consideration  for  which  is  a 
royslty  to  be  paid  on  the  amount  produced, 
commence  operation  within  the  time  re- 
quired by  the  lease,  and  within  less  than 
one  year  therefrom  they  have  drilled  two 
wells  to  considerable  depth,  and  at  the 
time  the  suit  to  cancel  the  lease  for  failure 
to   develop   was   commenced,   they   were   at 


CHANBLER  v.  FRENCH. 


■South  Penn  Oil  Co.  47  W.  Va,  610,  35  S. 
B.  1004;  IlariiPBH  v.  Eastern  Oil  Co.  4D 
W.  Va.  232,  39  S,  E.  862;  Colgan  v.  Forest 
Oi)  Co.  194  Pa.  234,  75  Am.  St.  Rep.  695, 
4a  Atl.  lie,  SO  Mor.  Min.  Rep.  333;  Young 
n.  Forest  Oil  Co.  194  Fa.  243,  45  Atl.  121, 
20  Mor.  Min.  Rep.  345;  Galveston,  H.  &  S. 
A.  R,  Co.  V.  Pfeiiffer,  58  Tex.  66;  Uke  v. 
Gray,  35  Iowa,  45Et;  Lawrence  y.  Gayctty, 
78  Cal.  126,  12  Am.  St.  Rep.  29,  20  Pao. 
382,  17  Mor.  Min.  Rep.  169;  Downing  t. 
Rademacfaer,  6  Cal.  Cnrep.  582.  62  Pac. 
1055;  Boyd  t.  Stone,  11  Maaa.  342;  Brand 
V.  Power,  110  Ga.  522,  36  S.  E.  53;  Calkins 
T.  Calkins,  220  111.  Ill,  77  N.  E.  102; 
Henderson  v.  Carbondale  Coal  A  Coke  Co. 
140  U.  S.  25,  27,  33,  36  L.  ed.  332,  333, 
336,  11  Sup.  Ct.  Rep.  691. 

work,  and  had  made  preparations  to  a  Ink 
the  second  well  to  a  much  greater  depth, 
the  evidence  doe«  not  show  a  failure  to 
eserciK  a  reasonable  diligence  in  the  work 
of  proipectins  and  drilling  for  oil  and  gtu 
■w  the  leased  premiaes.  I^illips  v.  Hamil. 


IT  Wyo.  54,  gs  Pae.  849. 

ProrialMi  in  lease  to  "farm"  for  minerals. 

The  acceptance  by  the  lessee  of  a  leatie 
of  land  to  be  ''farmed"  for  minerals,  the 
oonsideration  of  which  it  a  aha  re  of  the 
minerals  produced,  amounts  to  an  agree- 
ment on  his  part  to  mine  the  minerals  to 
be  found  on  the  property  within  a  reason, 
able  time,  and  equity  will  cancel  the  lease 
where  the  lessee  delays  development  for  an 
mireasonable  length  of  time.  Shenandoah 
Land  &  A.  Coal  Co.  t.  Hlse,  B2  Va.  238, 
23  S.  E.  303. 

And  under  a  lease  of  lands  to  farm  for 
minerate.  the  lease  to  run  for  ninety-nine 
years,  the  leasee  must  be^ln  development  of 
the  land  for  minerals  within  a  reasonable 
time,  otherwise  the  lessor  will  be  entitled 
to  have  the  lease  canceled  in  equity.  Thf 
provision  "to  tarin"  eicludes  any  inference 
that  the  lessee  had  the  whole  term  to  decide 
on  the  commence  men  t  of  operations,  al- 
though there  Is  no  time  flxed  for  the  farm- 
ing of  the  minerals  to  commence,  for  in 
•uch  ease  the  law  declares  that  it  must  be 
within  a  reasonable  time.  Price  v,  Xiclio- 
lu,  4  Hughes,  eiS,  Fed.  Cbb.  No.  11,415. 

Abandonment. 
As  already  seen,  a  mining  lease  of  the 
character  under  consideration  may  he  ter- 
minated or  forfeited  for  the  neglect  or  fail- 
ure of  the  leasee  within  a  reasonable  time 
to  develop  the  leased  lands,  or  operate 
mines  or  wells  discovered  through  such 
development.  These  leases  may  also  l»e  ter- 
minated or  forfeited  on  the  ground  of 
abandODment  by  the  lessee.  The  doctrine 
of  abandonment  seems  to  have  received 
more  recognition,  and  to  have  been  more 
frequently  applied  by  the  courts  of  Weat 
L.R,A.19]5B, 
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Messrs.  U.  O.  Lita  and  Harold  A.  Rltx, 

for   appellee: 

llie  lease  contract  ia  a  mere  option  agree- 
ment, aa  it  gives  the  lessee  the  exclusive 
right  to  mine  within  ninety -nine  years 
without  any  obligation  to  do  so  for  any 
period  of  time.  Hence,  such  an  agreement 
is  voidable  at  tbe   option   of  either   psrty. 

SteeUmith  v.  Gartlan,  46  VV.  Va.  27,  44 
L.R.A.  107,  20  S.  K.  978,  IS  Mor.  Min. 
Rep.  315;  Cowan  v.  Bndford  Iron  Co.  83  Va. 
547,  3  S.  E.  120,  15  Mor.  Min.  Rep.  453; 
Brown  v.  Wilmore  Coal  Co.  82  C.  C.  A. 
295,  153  Fed.  143;  Huggins  v.  Daley,  48 
L,R.A.  320,  40  C.  C.  A.  12,  99  Fed.  BOO,  20 
Mor.  Min.  Rep.  377;  Eclipse  Oil  Co.  v. 
South  Penn  Oil  Co.  47  W.  V«.  84,  34  S. 
K.  923,  20  Mor.  Min.  Rep.  234;   Collins  v. 

Virginia  than  by  tbe  courts  of  any  other 
state.  There  is  a  distinction  between  failure 
or  neglect  of  the  leasee  to  develop  the  leaaed 
premises  or  to  operate  the  mines  or  wells 
discovered,  and  the  abandonment  by  him 
of  the  enterpriae,  althou^  in  many  cases 
this  distinction  is  perhaps  obscure.  It  is  not 
the  purpoHe  of  this  note  to  point  out  the 
various  dlatinctions  between  these  different 
grounds  for  terminating  oil  and  gas  leases, 
since  there  are  not  enough  cases  within 
the  scope  of  thia  note  to  enable  the  question 
to  be  developed.  An  important  diatuiotion, 
however,  which  may  be  suggested,  is  that, 
since  abandonment  is  a  question  of  inten- 
tion, tbe  acta  of  tbe  leasee  may  indicate 
his  inteotitm  to  abandon  the  enterprise  he 
liaa  undertaken  under  the  lease,  whai  these 
sets  would  not  be  sufllcient  to  show  a  neg- 
lect or  failure  to  develop  or  produce  sufll- 
cient to  entitle  the  lessor  to  a  forfeiture 
of  tbe  lease. 

The  question  of  abandonment  of  a  leaae 
of  land  for  mining  purposes  is  one  of  in- 
tention, the  determination  of  which,  how- 
ever, does  not  depend  on  any  intention  of 
the  lessee  either  to  abandon  or  retain  tlie 
mineral  right,  but  rather  upon  his  intention 
to  abandon  the  cont  em  plated  enterprise. 
Brown  v.  Wilmore  Coal  Co.  82  C.  C.  A. 
295.  153  Fed.  U3,  writ  of  certiorari  denied 
in  209  U.  S.  546,  52  L.  ed,  920,  28  Sup.  Ct 
Rep.  758. 

It  ha?  been  held  that,  although  a  lease 
of  land  for  mining  purposea,  the  considera- 
tion of  which  is  a  royalty  to  be  paid  upon 
the  product,  ia  to  continue  for  ninety.nine 
years,  and  there  is  no  express  provision  for 
diligent  development,  nevertheleaa  the  law 
contemplates  that  operations  shall  com- 
mence in  a  reasonable  time,  in  order  that 
the  leaaor  may  enjoy  his  royalty,  other- 
wise the  presumption  arises  that  the  lessee 
has  abandoned  his  rights  under  the  lease. 
Bluestone  Coal  Co.  v.  Bell,  38  W.  Va.  207, 
18  S.  £.  493. 

What    conatitHtea    nnroaaonahle    delay. 
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Abel,  151  Ala.  207,  125  Am.  St.  ]tep.  24, 
44  So.  loe. 

The  consideration  moving  the  leBsor  being 
the  pajment  of  royaltieB  at  the  time  of 
mining,  operation  must  bpgin  within  a  rea- 
aonable  time,  else  the  right  is  lost, 

Rorer  Iron  Co.  t.  Trout,  83  Vh.  397,  5 
Am.  St.  Rep.  285,  2  S.  E.  713;  Shenandoah 
Land  &  A.  Coal  Co.  v.  Hi»e,  92  Va,  238, 
23  S.  E.  303;  20  Am.  t  Eng.  Kne.  Law, 
2d  ed.  780;  27  Cyc.  705;  Blufstone  Coal 
Co.  V.  Bell,  38  \V.  Va.  207,  18  S.  E.  493; 
Brown  v.  Wilmore  Coal  Co,  82  C,  C.  A.  295, 
153  Fed.  143;  Huggina  v.  Daley,  48  L.R.A. 
320,  40  C.  C.  A.  12,  89  Fed.  fl06,  20  Mor, 
Min.  Kep.  377;  Harria  v.  Michael,  70  W. 
Va.  3dC,  73  S.  E.  934. 

The  lease  has  become  forfeited  for  failure 
of  the  lessee  to  begin  mining  and  the  pay- 
ment of  royalties. 

Starn  v.  Huffman,  82  W.  Va.  422,  59 
S.  E.   179. 

Without  regard  to  the  forfeiture,  an 
abandoninent  is  presumed  under  the  con- 
duct of  the  lessee. 

Lowther  Oil  Co.  v,  Miller-Sibley  Oil  Co. 
53  \V.  Va.  601,  97  Am.  St,  Rep.  1027,  44 
8.  E.  433,  22  Mor.  Min.  Rep.  656;  Staru 
T.  HuHlnan,  supra;  HarriB  v.  Michael,  70 
W.   Va.   358,  73   S.  E.  034. 


I  Wllllftnis,  J.,  delivered  the  opinion  of 
the  court; 

Plaintiff  and  defendant  James  D.  Lowry 
both  claim  the  mineral  underlying  a  tract 
of  375  acres  of  land  situate  In  Wyoming 
county,  mediatelj',  under  separate  deeds 
from  John  P.  Bailey  as  a  common  source 
of  title;  the  plaintiff  claiming  under  a  deed 
made  (o  Grigaby  and  Oooch  on  the  26th  of 
September,  18R3,  and  defendant  under  a 
mineral  leaae  made  to  W.  A.  French  on  the 
23d  of  July,  1881,  for  a  term  of  ninuty-nine 
years.  Claiming  that  the  deed  to  French 
was  only  an  option,  or  at  most  a  mining 
lease,  and  that  it  had  been  forfeited  or 
abandoned  by  him,  plaintiff  brought  this 
suit  to  have  it,  and  its  aiibscquent  assign- 
mentK,  declared  null  and  void,  on  the 
ground    that   recent   nssei'tioDB   of   title   t« 

I  the  mineral,  by  the  claimants  und«r  French, 
constituted  a  cloud  upon  his  title.  From 
a  decree  granting  relief  to  plaintiff,  James 
D.  Lovry,  one  of  the  defeodantg,  has  ap- 

The  facts  are  not  disputed.  The  lease  to 
French  was  prior  to  the  deed  to  Grigaby 
and  Gooch,  and  was  duly  recorded.  The 
case  depends  upon  tvvo  questions,  vie.;  ( 1 ) 
Was  the  deed  to  French  only  a  mining  lease, 
or  did  it  vest  him  with  title  to  the  mineral 
for   a   term   of   ninety-nine  yeatsl      (2)   If 


&  cloud  on  the  title  of  a  subsequent  lessee 
of  the  land  for  the  same  purpose,  where 
the  consideration  of  the  lirst  lease  was  a 
royalty  to  be  paid  upon  the  amount  of  ore 
mined,  and  the  lessee  never  attempted  to 
develop  tile  property,  and  never  intended 
to  mine  any  ore,  and  in  this  regard  he  had 
failed  to  fulfil  the  obligations  impliedly 
imposed  upon  him  by  the  lease.  Hrown  v.- 
Wilmore  Coal  C,a.  supra. 

Where  the  lessee  of  mineral  rights  in 
Pertain  lands  agrees  in  consideration  of  a 
lease  to  pay  the  lessor  a  certain  royalty 
upon  the  products  mined,  although  there 
is  no  Htipuiation  as  to  the  time  of  develop- 
ment, and  the  lease  is  for  a  term  of  thirty 
years,  nevertheless,  where  the  lessee  makes 
no  effort  to  develop  thi-  land,  and  by  a  con- 
tract effectually  precludes  himselt  from  so 
doing  for  a  period  of  years,  the  lease  will 
be  canceled  at  the  infilatice  of  the  lessor  or 
those  claiming  under  him.  Oliver  y.  Gocta, 
125  Mo.  370,  28  S.  W.  441. 

A  delay  of  orer  one  year  to  commence 
development  has  been  held  to  be  unreason- 
able where  not  sufficiently  excused.  Irfive- 
land  v.  Longhcnrv,  145  Wis.  63,  140  Am. 
St,  Rep.  1068,  129  N.   W.  650. 

The  delay  of  a  year  and  a  half  to  operate 
under  a  lease  of  land  for  mining  purposes, 
the  consideration  of  which  is  a  royalty  to 
be  paid  the  lessor  upon  the  mineral  pro- 
duced, is  such  a  decided  f it i lure  on  the 
part  of  the  lessee  to  comply  with  his  cod- 
tract  as  warrants  the  lessor  in  rescinding 
the  same,  giving  notice  of  the  termination 
L.R.A,1915B. 


thereof,  and  having  it  canceled,  Mcintosh 
V.  Robb,  4  Cal^  App.  484,  88  Pae.  517.  In 
the  foregoing  case  the  lease  contained  a 
jjrovision  that  the  payment  of  the  royalty 
specilicd  should  begin  on  or  before  six 
months  from  the  date  of  the  lease,  and  as 
the   land   was   not   developed,   no   royaltisB 

Where  neither  the  lessee  nor  its  assigns 
were  ever  in  possession  or  tooi(  any  steps 
toward  the  e:^ploration  of  or  operating  up- 
on the  leased  premises  for  oil  or  gas,  for 
more  than  four  years  after  the  lease  was 
made,  although  frcoucntly  urged  to  do  so 
by  the  lessor,  the  delay  was  unreasonable. 
I.ogan  ^Natural  Gas  &  Fuel  Co.  v.  Great 
Southern  Gas  4  Oil  Co.  61  C.  0.  A.  359, 
126   Fed.   623. 

^1ie  suspension  of  operations  and  the 
abandonment  of  the  search  for  oil  and  gas 
and  the  relinquish  nient  of  the  premises  for 
nine  year-",  after  drilling  one  well  which 
wag  a  failure,  constitute  an  unqualified 
surrender  by  the  lessee  of  whatever  righte 
he  had  to  prfect  his  inchoate  title  under 
his  lease.  It  was  his  announcement  to 
the  lessor  that  he  was  done,  and  that  the 
former  could  pi»e  exploring  privil^es  to 
others.  Cslhoon  y.  Neely,  201  Pa.  97,  SO 
Atl.  fl67,  21   Mor,  Min.  liep,  754, 

A  delay  on  the  part  of  the  lessee  for 
over  twenty  years,  to  fake  steps  to  develop 
land  leased  for  mining  purposes,  is  unrea- 
sonable within  the  rule  under  considera- 
tion. Shenandoah  Land  4  A.  Coal  Co,  y. 
Hise,  92  Va.  238,  23  S,  E.  303.      A.  G.  S. 
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oaly  »  miniDg  lefMf,  have  the  lessee's  rights 
bhereundei'  been  forfeited  or  abandoned  f 

Coiinael  for  appellant  strenuauely  in*iBt 
that  the  lease  to  French  operated  to  vest 
in  him  an  estate  in  the  mineral  for  a  term 
of  ninety-nine  years,  and  that  it  could  not 
be  devested  bj  abandonment,  or  forfnted 
for  faiture  to  b^n  mining  operations  with- 
in the  t«rm.  I'he}'  cite  decisions  from  the 
court  of  appeals  of  Pennsylrania,  and  of 
one  or  two  other  states,  supporting  their 
contention.  The  briefs,  both  pro  and  con, 
show  an  unusual  amount  of  care,  research, 
and  labor,  as  well  as  ability,  in  their  prepa- 
ration, 'lliere  are,  however,  many  proposi- 
tions diseuased  by  eounwl  for  appellnnt 
which  need  not  be  coneiderul,  for  the  reason 
that  we  hold  that  the  lease  did  not  Test  in 
F>ench  title  to  the  mineral  in  place.  Uiich 
of  the  brief  is  devoted  to  a  diicUBSioD  of 
the  manner  of  devesting  of  estates,  nhicli 
does  not  apply  to  a  mining  lease,  which  may 
be  abandoned  or  surrendered  by  the  lessee 
nt  any  time,  'i'he  lease  in  question  reads 
ae  follows,  viz,  : 

This  deed,  made  this  23d  day  of  July, 
1S81,  between  John  P.  Bailey,  of  the  one 
part,  and  W.  A.  French,  witneaseth;  That 
the  Mid  John  P.  Bailey  doth  hereby  demise 
and  lease  unto  the  said  W.  A.  Frenth,  his 
personal  representatives,  successors,  and  as- 
si^)>.  all  coal  and  mineral  rights  and  priv- 
il^es  whatsoever  contatned  on,  in,  and  be- 
neath the  surface  of  ail  and  everv  part, 
portion,  and  sere  of  liis,  the  ssid  Jolin  P, 
Bailey's,  farm,  lands,  grounds,  property,  and 
possessions,  lying  and  being  in  the  county 
of  Wyoming,  West  Virginis,  on  the  waters 
of  Quyandotte  river,  adjoining  the  lands  of 
Addison  Milam  and  others,  and  contsining 
373  acres,  be  the  same  more  or  less.  To 
have  and  to  hold  the  same  from  th'<  date 
of  the  signing  and  concinding  of  theae  pres- 
ents, for  the  term,  period,  and  apace  of 
ninety-nine  (99)  years,  hence  ensuing.  The 
aaid  W.  A,  French,  his  personal  representa- 
tives, successors,  and  assigns,  shall  and  will 
truly  pay.  or  cause  to  be  paid,  to  the  said 
John  P.  Bailey,  the  lessor  thereof,  during 
the  said  term,  period,  and  space  mentioned, 
for  and  in  consideration  of  said  demise  and 
lease,  a  rent  of  3  cents  per  ton  of  2,240  lbs. 
for  each  and  every  ton  of  coal  and  other 
minerals  mined  and  shipped  therefrom;  and 
the  said  W.  A.  French,  bis  personal  repre- 
sentatives, successors,  and  assipns.  may  and 
shall  have  and  enjoy  free  and  full  access, 
ingreM.  and  egress  into,  on,  under,  over, 
and  beneath  said  landx,  for  the  purpose  of 
opening,  mining,  and  shipping  the  coat  and 
other  minerals  thereon  and  therein,  and  to 
build  and  erect  the  necessary  baildings  and 
machinery,  to  operate  and  work  the  same 
L.E,A.[I)i5B. 


with  undisturbed  right  of  way  for  alt  necei- 
aary  roadways  to  and  from  their  or  bis 
said  mines  and  works;  and  for  the  furtlier 
consideration  of  $1  to  inc,  the  said  John 
P.  Bailey,  in  hand  paid  by  the  said  W,  A, 
French,  the  receipt  "hereof  is  hereby  ac- 
kowledged  by  the  said  John  P.  Bailey  to  be 
binding  upon  him,  his  heirs,  administrators, 
BUccessors,  and  assigns,  the  said  parties 
have  hereunto  signed  their  names  and  af- 
fixed their  seals  the  day  and  date  above 
written. 

John   P.   Bailey,     [Seal.] 
Wm.  A.  French,     (Seal.] 

No  mining  operations  were  ever  begun  by 
French  or  those  claiming  under  Mm,  nor 
did  he  or  they  cause  the  mineral  to  be 
separately  charged  to  him  or  them  on  the 
land  books  of  Wyoming  county  for  taxation. 
Both  surface  and  minersl  continued  to  be 
aasessed  together,  in  the  nsme  of  Bailey, 
until  his  conveyance  of  the  mineral  to  Grigs- 
by  and  Gooch  in  1R85,  after  which  it  was 
charged  to  them,  and  has  continued  to  be 
charged  to  them,  and  to  those  claiming  un- 
der them,  down  to  the  time  this  suit  was 
brought. 

The  lease  did  not  vest  in  French  an  estate 
in  the  coal  and  other  minerals  in  place.  It 
does  not  in  terms  purport  to  convey  title  to 
the  mineral.  Counsel  for  appellant  insist, 
however,  that,  properly  construed,  the  writ- 
ing does  vest  in  the  lessee  an  estate  in  the 
mineral  for  a  term  of  ninety-nine  years. 
In  one  sense  such  a  lease  is  a  sale  of  the 
mineral  substance,  because  it  snthorizes 
the  lessee  to  extract  it  and  then  dispose 
of  it  as  he  pleeses.  But,  until  he  does  so. 
the  title  thereto  remains  in  the  lessor,  sub- 
ject to  the  right  of  the  lessee  to  sever  it 
from  the  other  part  of  the  realty,  Thst 
French  was  vested  with  no  present  title  to 
the  coal  in  place  is  borne  out  by  the  fol- 
lowing authorities:  Steelsmith  v.  Gartlan, 
4S  W,  Va.  27.  44  I..,B.A.  107.  28  S.  E.  978. 
19  Mor.  Min.  Rep.  315;  Smith  t.  Root.  BB 
W.  Va.  638.  SO  T..R.A.(N,f.)  176,  B8  S. 
R,  1006;  and  Harris  v.  Michael,  70  W,  Va. 
357.  73  S,  E.  034.  There  is  a  clear  legal  dis- 
tinction iwtween  an  absolute  conveyance  of 
the  mi  inral  in  place,  and  the  grant  of  a 
mining  right  to  enter  upon  the  land  and 
convert  the  mineral  into  personalty  and 
dispose  of  it.  In  one  case  there  is  a  sever- 
ance of  the  title  to  the  realty;  in  the  other 
there  is  not,  although  the  mining  right  en- 
titles the  lessee  to  extract  every  particle 
of  the  mineral.  The  grant  is  not  of  the 
mineral  in  plsce,  but  of  "all  coal  and 
mineral  rights  and  privileges,"  'ITie  consid- 
eration to  the  lessor  is  not  a  definite  sum  of 
money,  paid,  or  to  he  psid  at  a  certain 
future   time,   but   "a   rent   of   3   cents   per 
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too  of  2,240  ibs.  for  oaeli  and  every  ton 
of  coal  and  other  minerals  mined  and 
shipped  therefrom."  whicli  was  to  be  paid 
"during  the  aaid  term  /'  that  is,  continu- 
oUBly  throughout  the  term,  or  as  long  aa 
coal  IB  mined.  Hie  contract  contains  no 
provision  for  payment  of  minimum  royal- 
ties in  the  event  of  failure  to  mine;  mining 
had  to  be  begun  before  the  lessor  could 
demand  anj  of  the  consideration  for  the 
lease.  It  cannot  be  conceived,  therefore, 
that  the  contract  was  made  merely  to  en- 
able the  lessee  to  speculate  wholly  for  his 
own  profit,  or  that  the  leisor  intended  to 
encumber  his  property  for  a  period  of 
ninety-nine  years  with  a  lease  from  which 
he  might  derive  no  benefit  whatever  until 
near  the  end  of  the  term.  The  purpose  in 
view  was  development  of  the  property,  and 
the  parties  evidently  contemplated  that  min- 
ing operations  Bhould  be  begun  within  a 
reasonable  time  after  the  making  of  the 
agreement. 

True,  the  lessee  did  not  expressly  covenant 
to  begin  mining  at  any  certain  time,  nor 
does  the  lease  contain  any  clause  forfeiting 
it  for  failure  to  mine  nithin  a  reasonable 
time.  But  the  law,  as  it  has  been  under- 
atood  and  applied  by  this  court,  implies 
BOch  a  covenant  in  every  mining  lease  re- 
serving to  the  lessor,  as  a  coHsideration 
therefor,  a  royalty  measured  by  the  amount 
of  mineral  produced.  Smith  v.  Root,  68  W, 
Va.  833,  and  cases  cited  in  opinion  at  page 
639.  The  consideration  for  the  lease  was 
3  cents  per  ton  of  coal,  and  it  bad  to  be 
mined  before  the  consideration  could  be 
ascertained  or  demanded.  Mining  leases 
are  usually  made  for  long  terms;  but,  un- 
less expressly  lo  provided,  it  is  not  optional 
with  the  lessee  throughout  the  term  wbea 
he  will  begin  operations.  The  length  of 
term  is  intended  to  enable  the  lessee  to  com- 
plete mining  operation?  after  they  have  been 
commenced,  and  not  to  make  it  optiimal 
when  he  will  begin.  What  is  a  reasonable 
time  iu  any  given  case  depends  largely  npon 
its  circumstances,  and  whether  the  lessee 
has  been  diligent  In  bis  efforts  to  develop. 

At  the  date  of  this  lease  there  was  no 
railroad  within  many  miles  of  the  land,  and 
consequently  no  shipping  facilities.  But 
within  a  few  years  thereafter  the  Norfolk 
&  Western  Railroad  was  built  within  some 
10  or  12  miles  of  it;  and,  within  recent 
years,  the  Virginia  Railroad  has  been 
built  much  nearer  to  the  property.  Coun- 
sel for  defendant  insist  that,  as  the  lease 
contemplated  shipment  of  the  mineral  tc 
market,  and  there  was  then  no  means  of 
shipping  It,  the  parties  must  have  contem- 
plated that  fact,  and  must  have  intended 
that  mining  waa  not  to  commence  until  a 
railroad  was  built  near  to  the  property 
T,.R.A.J915B. 


and  that  delay  to  mine  until  auch  time  is 
reasonable.  They  insist  that  it  was  not 
feasible  or  practicable  to  ship  the  coal  to 
m&rket  until  the  Virginian  Railroad  was 
built.  Evidently  the  parties  knew  that  the 
property  was  then  too  remote  from  a  rail- 
to  make  the  mining  of  coal  profltable. 
ia  it  not  fair  to  presume  that  they 
contemplated  that  a  railroad  would  be 
shortly  tliereafter  built  tbrou|^  the  terri- 
tory in  which  the  land  lay,  and  that,  if 
was  not  shortly  built,  the  lease  should 
terminate?  The  record  diecloses  that,  abowt 
the  time  the  contract  was  made,  there  wat 
neighborhood  talk  that  the  Norfolk  A  West- 
Railroad  might  be  built  near  to  the 
property.  May  it  not  be  presumed  that 
Miey  contracted  in  anticipation  that  it 
lould  run  near  enough  to  the  land  to  make 
:!ie  mining  of  the  coal  feaBible,  and  that, 
f  it  did  not,  the  lease  was  to  terminate! 
t  is  certainly  aiore  reasonable  to  fiuppase 
that  such  was  their  und^standing  than 
that  they  intended  to  tie  up  the  property 
without  development,  possibly  for  a  period 
of  ninety-nine  years,  waiting  for  the  build- 
ing of  some  railroad  then  unheard  of,  and 
probably  not  even  conceived  in  tiie  mind  of 
any  man. 

In  view  of  the  extremely  low  rate  of 
royalty,  it  is  not  unreasonable  to  suppose 
that  the  lessor  executed  the  lease  with  the 
hope  and  the  expectation  that  the  lessee 
might,  by  acquiring  leases  on  enough  other 
land,  unduce  the  building  of  a  railroad  to 
the  property.  It  does  not  follow,  because 
there  was  no  railroad  near  wbea  the  lease 
was  taken,  that  the  parties  intended  that 
it  should  remain  in  force  indelinitely,  until 
one  should  be  built.  The  tease  was  exeeut' 
ed  more  than  tw»ity-five  years  before  tbia 
suit  was  brought,  and  no  mining  operations 
were  begun.  That  is  an  unreasonable  time 
to  wait  for  development.  In  respect  to  the 
lessee's  duty  to  develop  there  is  no  dls- 
tinetioD  between  an  oil  and  gas  lease  and 
a  coal  lease.  'The  difference  in  the  nature 
of  the  minerals  with  respect  to  which  the 
right  is  given  furnishes  no  basis  for  ap- 
plying to  the  two  kinds  o(  leases  different 
rules  of  construction,  'iliat  the  existence  of 
one  is  known  and  the  other  unknown  is  no 
reason  why  the  lessee  should  not  be  as  dili- 
gent to  develop  in  the  one  case  as  in  the 
other.  In  L'rpman  t.  Lowther  Oil  Co.  G3 
W.  Va.  501,  97  Am.  St.  Rep.  1027,  44  S. 
E.  433,  22  Hor.  Min.  Rep.  6eS,  the  fact 
that  there  were  no  pipe  lines  nearer  than 
10  miles  was  held  not  to  be  an  excuse  for 
failure  to  develop.  See  opinion  of  Judge 
Brannon  at  page  307. 

Being  vested  only  with  a  rig^t  to  mine 
nod  dispose  of  tiie  produet,  and  not  with 
title   to   the   mineral    in   place,   it    is   well 
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settled  th«t  such  right  maj  be  lost  by 
abandonment,  and  that  failure  to  bpgiQ 
raining  iu  a  reasonable  time  evinces  inten- 
tion of  lessee  to  abandon  Uis  right.  Bj 
their  failare  for  more  than  twenty-live  years 
to  mine  the  coal,  the  intention  of  French, 
and  those  claiming  under  him,  to  abandon 
their  right,  is  eleaJ-ly  Patablished.  After 
a  lapse  of  a  reasonable  time  the  lease  be- 
came A  mere  option,  which  either  party 
could  terminate  at  his  election.  That  the 
lessoi  chose  to  terminate  it  is  shown  by  his 
conveyance  of  the  coal  to  Grigsby  and 
Gooch,  in   1885. 

Crawford  v.  Ritchey,  43  W.  Va.  252,  27 
S.  E.  220,  WHS  a  suit  invoUing  the  rights 
□f  parties  to  an  oil  and  gui  lease  giving 
the  lessee  the  right  to  produce  oil  and  ga« 
for  twenty  years,  or  aa  long  thereafter  as 
tlicy  were  found  in  paying  quantities,  and 
containing  a  covenant  to  drill  a  well  within 
a  specified  time,  vhich  was  only  a  few 
months  after  the  date  of  the  lease,  and  the 
court  there  held  that  the  failure  to  drill 
for  seven  years  raised  a  presumption  of 
abandonment,  and  justified  the  lessor  in 
suing  to  cancel  the  lease.  There  ie  no  sub- 
stantial difference  between  that  case  and 
the  one  now  before  us.  Both  are  founded 
upon  a  breach  of  covenajit  to  mine  with 
reasonable  diligence,  lliat  the  broken  cove- 
nant \ras  expressed  in  the  lease  in  that  case, 
and   is  only   implied  in  this,   can   make  no 

because  implied.  Mo  time  is  stated  for  the 
payment  of  the  royalty,  nor  is  there  any 
provision  compensating  the  lessor  for  fail- 
ure to  mine.  It  was  never  contemplated 
that  payment  of  the  consideration  might 
be  postponed  for  an  unreasonable  time,  mere- 
ly at  the  will  of  the  lessee.  So  far  only 
as  it  relates  to  vesting  of  rights  the  con- 
tract was  executed ;  but,  concerning  the 
thing  to  be  done  under  it,  it  remained  ex- 
ecutory. It  was  a  working  contract;  and 
in  order  Co  continue  it  in  life  it  was  neces- 
sary that  the  thing  agreed  to  be  done 
should  have  been  begun  within  a  reasonable 
time  ftnd   prosecuted   with   reasonable   dili- 

Id  Cowan  v.  Radford  Iron  Co.  83  Va.  547. 
3  S.  E.  120,  15  Mor.  Slin.  Rep.  453.  there 
Wfts  involved  a  mining  lease  similar  to  the 
one  in  this  case,  in  that  it  fixed  no  time 
for  the  commencement  of  operations,  and 
dissimilar,  in  that  it  had  no  limit  to  its 
duration.  No  development  had  been  begun 
within  five  years,  and  the  lessor  sued  to 
cancel  the  lease  on  the  ground  that  there 
had  been  an  abandonment  of  it  for  failure 
to  operate,  and  was  granted  relief. 

In  Shenandoah  Land  &  A.  Coal  Co.  v. 
Ilise,  92  Va.  238,  23  S.  E.  303,  the  mining 
lease  was  also  very  similar  to  the  one  we 
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are  now  considering.  It  w»8  for  a  term  of 
ninety-Dine  years,  and  gave  the  lessee  the 
rig-ht  to  mine  all  minerals  of  whatsoever  de- 
scription found  in  tlie  lessor's  land,  in  con- 
sideration of  hU  receiving  one  fourth  of  all 
the  profits  that  might  be  obtained  therefrom. 
The  court  held  that  it  was  the  lessee's  duty 
to  exercise  ItJs  right  "in  a  reasonable  time 
and  in  n  manner  calculated  to  benefit  the 
iessor  as  well  as  himself,"  and  cajiceled  the 
lease  for  failure  of  the  lessee  to  keep  his  im- 
plied covenant.  (Similar  rulings  were  made 
by  the  L'nited  States  circuit  court  of  ap- 
peals in  the  following  cases:  Huggins  v. 
Daley,  48  L.E.A.  320,  40  C.  C.  A.  12.  SO  Fed. 
806,  20  Mor.  Min.  Rep.  377,  and  Brown  v. 
Wilmore  Coal  Co.  82  C.  C.  A.  295,  153  Fed. 
143.  The  flrst-mentioned  case  involved  a 
West  Virginia  oil  lease,  and  the  second  a 
Pennsylvania  mineral  lease. 

Bluestone  Coal  Co.  v.  Bell,  38  W.  Va. 
207,  18  S.  E.  403,  is  also  very  like  the 
present  case  in  many  respects.  It  uas  a 
case  of  a  coal  mining  lease  for  a  term  of 
ninety-nine  years,  given  for  a  consideration 
of  a  per  ton  royalty,  'fhe  lessee  was  also 
given  the  right  to  cut,  manufacture,  and  dis- 
pose of  merchantable  timber  on  the  land, 
at  the  price  of  50  cents  a  thousand  feet, 
or  2S  cents  per  tree  at  his  discretion,  but 
no  time  was  stipulated  for  commencing  to 
mine,  .Sixteen  or  iwventeen  years  after  the 
lease,  the  lessor  began  cutting  and  market- 
ing  the  timber  himself,  and  the  lei^see 
sought  to  enjoin  him;  and  the  court  held 
that  the  lessee's  right  to  the  timber  ivas 
subordinate  to,  and  dependent  upon,  the 
mining  right,  and  that,  by  his  failure  to 
begin  mining  operations  for  seventeen  years, 
lie  had  abandoned  all  rights  under  the  lease. 

We  affirm  the  decree. 


WISCONSIN   SUPRESIE   COUBT. 

STATE  OF  WISCONSIN  EX  REL.  HARRY 
\V.  BOLEN8 

JAMES  A.  FRKAR,  Secretary  of  State. 

ARTHUR  WINDING  et  al.,  Appts., 

SAME.  --  *_  ( 

(148  Wis,  456,  134  N.  W.  673.) 

Conrls  —  Jurisdiction  of  supreme  court 
—  taxpayers'  action  —  enlolnins  ex- 
tendi tare  ot  pnbllc  money. 
1.  A  taxpayer  may,  under  a  constitution- 

Xote.  —  ConKtltittlonallty  of  income  tax. 
This  question   was  discussed   in  the  noto 
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a1  proviaion  empowering  the  BUpreme  court 
to  i«sue,  infer  alia,  writs  of  injunction  and 
other  origioal  and  remedial  writs,  and  to 
hear  and  determiuc  the  same,  maintalD  in 
that  court  a  suit  aa  relator  in  the  name  of 
the  state  to  enjom  the  expenditure  of  monev 
by  atate  officiaia  in  the  enforcement  of  an 
unconstitutional  statute,  if  lie  in  fact  lep- 
reseots  the  state,  and  not  merelj  his  fellow 
taxpayers,  and  tlic  defiance  of  the  consti- 
tutional demands  is  flagrant  and  patent. 
Same   —   Injunction    ugainst   system   o( 

taxation. 

■i.  Tlic  supreme  court  may,  under  its 
power  to  issue,  inter  alia,  writs  of  injunc- 
tion and  other  original  and  remedial  writs, 
and  to  hear  and  determine  the  same,  en' 
tertain  a  suit  bj  a  taxpayer  as  relator  in 
the  name  of  the  state  to  prevent  the  putting 
into  force  of  a  new  system  of  taxation 
which  is  alleged  to  be  unconstitutional,  and 
which  will  atlect  ever;  taxing  district  in 
tlie  state. 

to  Alderman  v.  Wells,  27  L.R.A.(N.S.)  864. 
Tile  purpose  of  the  present  note  is  to  supple- 
ment that  note  as  regards  some  of  the  more 
specific  constitutional  objections  that  have 
been  urged  against  particular  provisions  in 
these  statutes,  especially  those  involving 
discriminations. 

Considerable  of  the  dispute  over  the  valid- 
ity of  income  taxea  has  arisen  over  provi- 
sions in  particular  acts.  The  question  of 
exemption  has  been  considered  very  fre- 
quently. 

An  income  tax  law  which  exempted  $2,- 
000  of  incomes  under  $4,000,  but  made  no 
exemptions  of  any  sum  in  case  of  incomea 
over  HiOOO,  was  held  violative  of  a  con- 
stitutional provision  requiring  each  member 
of  society  to  bear  his  proportional  share 
of  the  expenses  of  government,  in  Campbell 
V.  Shaw,  11  Haw.  112. 

But  an  exemption  of  incomes  up  to  and 
not  in '  excess  of  S4,000  was  sustained  in 
Moore  v.  Miller,  5  App.  D.  C.  413. 

An  exemption  to  individuals  of  tl,000  was 
sustained  as  witliin  the  discretion  of  the 
legislature,  in  Robertson  v.  Pratt,  13  Haw. 
590. 

An  income  tax  is  not  unconstitutional 
because  it  provides  for  a  tax  on  the  income 
of  individuals  over  and  above  C1,000,  while 
it  provides  for  a  tBv  upon  the  net  income 
of  corporations  ivithoiit  authorizing  such 
a  deduction.  Ibid,  It  is  tlie  theory  of  this 
case  that  the  net  income  of  a  corporation 
is  different  in  character  Irom  the  net  income 
of  an  individnal;  that  corporations  not  only 
have  no  personal  or  family  expenses,  hut  by 
tlie  act  they  are  allowed  to  deduct  the  cost 
of  labor  employed  in  earning  their  income, 
while  individuBln  arc  allowed  to  deduct 
only  the  cost  of  hired  labor  without  any 
allowance  for  their  oivn  time  or  labor.  See 
also  Pollock  v.  Farmers'  Loan  *  T.  Co.  158 
U.  S.  801,  39  L.  ed.  HOB,  15  Sup.  Ct,  Hep. 
012,  approving  157  U.  S.  429.  39  L.  ed. 
7.)9,  15  Sup,  Ct,  Rep,  073,  cited  in  earlier 
notes.  In  view  of  the  difference  in  char- 1 
I..R  A.1916B. 


Tax  —  real  estate  aod  Income  —  equal 
protection  of  laws. 

3.  Taxing  real  estate  and  also  the  income 
therefrom  does  not  deny  the  owner  the  equal 
protection  of  the  laws  within  the  prohibi- 
tion of  the  Ifcderal  Constitution. 

Same  —  i>i-oxresHlv«  tax  on  Incomes  — 
validity. 

4.  Imposing  a  progressive  tax  on  incomes 
does  not  deny  taxpayers  the  equal  protection 
of  the  laws  within  the  prohibition  of  the 
Federal  Constitution. 

Statute  —  conBlitutlonallty  —  failure  to 
consider  —  separate  provisions. 

5.  The  conatitutionality  of  that  por^on 
of  a  tax  law  affecting  nonresidents  will 
not  be  considered  by  the  court  where  the 
rights  of  nonresidents  are  not  directly  in- 
volved, if  the  invalidity  of  such  provision 
will  not  nullify  the  entire  statute,  because 
it  can  be  separated  trim  the  balance  there- 
of. 

acter  between  the  income  of  a  corporation 
and  that  of  an  individual,  the  difference  in 
classification  in  the  act  was  sustained. 

A  provision  that  only  one  exemption  be 
allowed  from  the  annual  aggregate  income 
of  all  members  of  one  family  composed  of 
one  or  both  parents  and  one  or  more  minor 
children,  and  that  guardians  shall  be  al- 
lowed to  make  a  deduction  In  favor  of  eaoh 
and  every  ward  except  where  two  or  moro 
warda  are  confused  in  one  family,  in  which 
case  the  aggregate  deduction  shall  not  ex- 
ceed S1,000.  was  sustained  against  the  ob- 
iection  that  it  discriminated  between  large 
in  Robertson  v.   Pratt, 


mil  famili 


upra. 
A  pro 


>n  which,  in  estimating  ii 
authorizes  the  exclusion  from  personal 
property  of  any  part  consumed  by  a  person 
or  bis  family,  docs  not  discriminate  in 
favor  of  farmers  or  agriculturists.     Ibid. 

An  exemption  of  insurance  companies 
which  were  taxed  under  tlie  authority  of 
another  act  was  sustained  in  Ibid, 

The  fact  that  the  income  of  aliens  resid- 
ing in  the  United  States  is  taxed  does  not 
render  the  act  iinconstitutionni  as  against 
a  citizen  of  the  United  States.  Moore  v. 
Miller,  supra. 

Incomes  received  prior  to  the  going  into 
effect  of  the  law  may  be  taxed.     Ibid. 

ITic  act  of  July  14,  I«TO,  referred  to  in 
the  earlier  note,  was  held  to  be  not  a  direct 
tax,  and  therefore  not  unconstitutional  be- 
cause not  laid  as  direct  taxes  are  required 
to  be  laid,  in  Smedberg  v,  Bentlev,  Fed- 
Cas.  Xo.  12,904,  and  the  act  of  June  30. 
1864,  was  sustained  in  Clark  v.  Sickel,  Fed. 
Caa.  Xo,  2,862. 

The  power  of  the  legislature  to  impose  an 
income  tax  independently  of  any  constitu- 
tional authority  was  not  denied  in  Com.  v, 
Werth,  —  Va.  — ,  82  S.  E.  695,  where  the 
Virginia  act  was  considered. 

A  atate  tax  on  income  derived  from  Unit- 
ed States  securities  is  void.  Opinion  of 
Justices,  63  N,  H.  B34.  W.  A.  E. 


)y  Google 
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Tax  ^  ^Ulns  nonresideDt's  assess- 
ments  wltlioal  notice  —  constitu- 
tional right. 

6.  Providing  for  increasing  the  asacsB- 
tnent  against  «  nonresident  taxpayer  with- 
out notice  does  not  deprive  liim  of  any 
privilegeH  or  immunities  guaranteed  by  tlic 
Federal  Constitution. 
Offlcer  —  elrotlon  —  Income  tax  asKes- 


7.  The   office   of 
neither  a  county,  city,   town, 
within  the  meaning  of  a  co 
vision  that  incum^nts  of  such   offices  shall 
be  elected  by  loi^al  electors. 
Same  —  creation   of   office   —  appoint- 

mcnt  of  incnuibent. 

a.  The  olTiee  of  collector  created  by  a 
Rtatute  inanguTating  a  new  system  of  taxa- 
tion upon  ineomes  falls  within  a  constitu- 
tional provision  that  the  l^islature  may 
provide  for  the  appointment  of  officers 
whose  oinces  arc  thereafter  created  by  Ian. 
Ii^lHlatnrc  —  AelCKation     of     pou-er  — 

apiiointment  ol  tax  assesEors. 

9.  There   is   no   delegation   of   legislative 
power   investing   in   the  state  tax   commis- 
sion  the   power   of  appointing  asxessora   of 
incomes  and  fixing  their  Balaries, 
Tax    —    discrlnil  nation    —    Individuals 

and  partnership  I 


satitutional  discrim- 
ctemptions  in  the  taxa- 
•:  of  individuals,  while 
e  of  incomes  of  partner- 


10.  There 
■nation  in  allow 
tion    of    the   inc 
denying  them  in 
ships. 
Same  —  life  I 

11.  An  exemption  from  income  tn.^  of 
life  insurance  to  the  amount  of  $10,000,  in 
favor  of  persons  legally  dependent  on  in- 
Bured,  is  not  unreasonable. 

Same  —  personal     property  —  exenip- 

12.  Allowing  a  deduction  from  an  income 
fax  of  taxes  paid  within  the  year  upon 
personal  property  is  not  an  unjust  discrim- 
ination. 

Same  —  rental  value  of  residence. 

13.  The  legislature  may  provide  that  the 
rental  value  of  residence  property  occupied 
by  the  owner  shall  be  considered  in  deter' 
mining  the  amount  of  his  income  for  tht 
purposes  of  taxation. 

Same  —  a^Kreitate  family  Income. 

14.  The  legislature  may  require  the  in- 
comes of  husband  and  wife  living  together, 
and  their  children  under  eighteeu  years  of 
age  living  with  them,  to  be  added  together 
in  detcTmining  the  tajiable  income  of  the 
husband. 

Same  —  retroactive  effect. 

15.  An  income  tax  is  not  void  because  it 
includes  all  incomes  from  the  beginning  of 
the  year  in  which  it  is  passed,  and  from  the 
sale  of  real  estate  purchased  within  three 
years  previously. 

Same  —  Incomes  of  Indlvldnals  and  cor- 
porn  1 1  on  —  discrimination. 

16.  Tlie  legislature  may  provide  for  the 
L.R.A.1!I].-.R. 


taJfing   ol   the   incomes   of   individuals   and 

□f  corporations  at  different  rates. 

Same  —  failure  to  speclt]'   eicmpilons 


17.  . 
tutio 


al  bee 


lal  banks,  < 
salaries  shall  be  exempt. 
Courts   —  Jnrladlcilon  of  circuit  coOrt 
—  enjoining  slate  oHlcer. 

18.  Where  the  power  resides  in  tlie  su- 
preme court,  a  circuit  court  cannot  enter- 
tain a  taxpayers'  action  to  enjoin  the  audit- 
ing and  disbursing  ofKcers  of  the  state  from 
mailing  expenditures  for  the  enforcement  ol 
a  statute  which  is  alleged  t  ' 
tutional. 


(Marshall,  J,,  dissents  from  propositionH 
6  and  18;  Timlin,  J.,  dissents  from  propo- 
sitions 1  and  2.) 

(January  9,  1912.) 

ON  DEMURRER  to  a  complaint  in  an 
original  proceeding  institute  to  en- 
join state  officers  from  expending  money 
in  the  enforcement  of  the  income  tax  law 
which  was  alleged  to  be  unronsti tutional. 
Sustained. 

APPEAL  by  complainants  from  a  judg- 
ment of  the  Circuit  Court  for  Dane 
County  sustaining  a  demurrer  to  a  com- 
plaint tiled  to  enjoin  defendants  from  ex- 
pending money  in  the  enforcement  of  the 
income  tax  law  which  was  alleged  to  be 
unconstitutional.    Aflirmed. 

The  facts  are  stated  in  the  opinions. 

Messrs.  Carpenter  &  Poss,  for  relator: 

This  court  has  jurisdiction. 

State  ex  rel.  Lamb  v.  Cunningham.  S3 
Wis.  90,  17  I.,.R.A.  145.  35  Am.  St.  Rep.  27, 
63  N.  W.  35;  Atty.  Gen.  v.  Chicago  *  N. 
W.  R,  Co.  35  Wis.  425;  He  Court  of  Honor. 
109  Wis.  825,  85  N,  W.  497;  State  ex  rel. 
New  Richmond  v.  Davidson,  114  Wis.  563, 
5B  L.R.A.  739,  8B  N.  W,  506.  90  N.  W. 
1087. 

If  the  provisions  imposing  the  tax  are 
invalid,  the  whole  act  must  fail, 

Gilbert-Arnold  Irfind  Co.  v.  Superior,  91 
Wis.  353:  State  ex  rel.  TaValle  v.  Sauk 
County,  62  Wis.  376,  22  N.  W.  672 :  State 
ex  rel,  Cornish  v.  Tuttle,  68  Wis.  46,  9  N. 
W.  791;  Dells  V.  Kennedy,  49  Wis,  655, 
35  Am.  Rep.  786,  6  N.  W.  246,  381;  State 
ex  rel.  Drake  v.  Doyle,  40  Wis.  1T5,  22 
Am,  Rep.  692;  Slinger  v.  Henneman,  38 
Wis.  504;  Atkins  v.  Fraker,  32  Wis.  510; 
State  ex  rel.  Walsh  v.  Douaman,  28  Wis. 
541;  Lynch  v.  The  Economy,  27  Wig.  69; 
SlauBon  V.  Racine,  13  Wis.  398. 

To  tax  the  income  of  land  ia  to  tax  the 
land  itself. 

Pollock  v.  Farmer*'  lj)an  *  T.  Co.  157 
U.   S.   429,   680,   681.   39    L.   ed.   759,   819, 
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819,  15  Sup.  Ct.  Bep.  673;  Brown  v.  Main- 
land, 12  Wheat.  419,  444,  «  L.  ed.  67S,  689; 
Weston  y.  Charleeton,  2  Pet.  449,  7  L.  ed. 
481;  Dobbins  v.  Erie  County,  16  Pet.  435, 
10  L.  ed.  1022;  Kennard  v.  Manchester,  68 
N.  H.  61,  38  Atl.  553. 

The  statute  therefore  provides  for  double 
taxation. 

.Second  Ward  Sav.  Bank  t.  Milwaukee, 
94  Wis.  687,  69  N.  W.  359;  Kingsley  v. 
Merrill,  122  Wis.  185,  67  L.R.A.  200,  M 
S.  W.  1044,  2  Ann.  Cas.  748. 

The  act  regulates  int«TBtate  commerce  bo 
far  as  it  taxes  the  proSts  of  nonresidents 
upon  goods  delivered  Irpe  on  board  cars  in 
Wisconsin,  and  the  proftts  of  residents  upon 
goods  delivered  free  on  board  cars  outside 
the  sUte. 

Brown  v.  Maryland,  12  Wheat.  419,  6 
h.  ed.  678;  Philadelphia  ft  S.  Mail  S.  S. 
Co.  V.  PcnnaylTania,  122  U.  S.  32S,  30  L. 
ed.  1200,  1  Inters.  Com.  Rep.  303,  7  Sup. 
Ct.  Rep.  1118. 

The  statute  violates  the  rule  of  uniform- 
ity. 

A  bachelor  has  an  exemption  of  $800,  and 
BO  has  a  spinster;  but  husband  and  wife 
living  together  have  an  exemption  of  only 
$1,200  between  them.  The  father  receives 
an  exemption  of  $200  for  each  child,  and 
the  child's  income  is  to  be  considered  a 
part  of  his  income. 

The  graduated  tax  mounts  more  steeply 
with  a  man  whose  wife  and  children  have 
separate  estates  than  with  one  whose  wife 
and   children  have  not. 

Black  y.  State,  113  Wis,  205,  90  Am.  St. 
Rep.  853,  89  K.  W.  522 ;  Magoun  v.  Illinoia 
Trurt  &.  Sav.  Bank,  170  U.  S.  283,  42  U 
ed.  1037,  18  Sup.  Ct.  Rep.  591;  Kocher- 
sperger  v.  Drake,  167  111.  122,  41  L.R.A. 
410,  47  N.  E.  321;  Plummer  v.  Coler,  178  1 
U.  S.  122,  44  L.  ed.  1003.  20  Sup.  Ct.  Rep. 
829;  Cope's  Estate,  191  Pa.  1,  45  L.RjV. 
318,  71  Am.  St.  Bep.  740,  43  Atl.  79. 

N'onresidcnts  are  to  have  no  exemptions 
whatever.  This  violates  article  4,  %  2,  of 
the  Constitution  of  the  United  States,  pro. 
viding  that  citisens  of  each  stiitc  shall  be 
entitled  to  all  the  privilc;{e»:  « 
of  citizens  of  the  seviTal  sta 

Re  Mahoney,  133  Cal.  ISO,  85  Am.  St. 
Rep.  155.  65  Pac.  389. 

The  atate  muat  tax  the  property  of  cor- 
porations as  it  taxes  property  of  individuals. 

Huber  v.  Martin,  127  Wis.  412,  3  L.R.A. 
(N.R.)  053,  U5  Am.  St.  Rep.  102.1,  105 
K.  W.  1031,  1135,  7  Ann.  Cas.  400;  Vick 
Wo  V.  Hopkins,  118  V.  S.  350,  360,  30  L. 
ed,  220,  226,  6  Sup.  Ct.  Rep.  1064;  Bell's 
Gap  R.  Co.  T.  Penngj-lvania.  134  U.  S.  232, 
237,  33  L.  ed.  892,  895,  10  Sup.  Ct.  Rep. 
533;  Black  v.  SUte,  113  Wis.  20.').  90  Am. 
L.R,A.lB].5Ii. 


St.   Rep,   853,   89   N,   W,   522;    Slauson   «. 
Raelne,  13  Wis.  398. 

If  one  corporation  earns  but  1  per  cent 
on  the  asseEsed  value  of  its  property,  while 
another  corporation  earns  6  per  cent,  the 
Brat  pays  only  j  of  1  per  cent  of  its  income, 
while   the   second    pays   3    per   cent  of   its 

This  violates  ail  rules  of  classification. 

Black  T.  SUt«,  113  Wis,  205,  90  Am.  St. 
Rep.  853,  89  N.  W.  522;  Magoun  v,  Illinois 
Trust  t  Sav.  Bank,  170  l'.  K.  283,  42  L.  ed. 
1037,  18  Sup.  Ct.  Rep.  594:  Kocheraperger 
V,  Drake,  187  III.  122,  41  L.R.A.  446,  47  N. 
E,  321;  Plummer  v.  Coler,  178  U,  S.  122,  44 
L.  cd.  1003,  20  Sup.  Ct.  Rep.  829:  Cope's 
Estate,  191  Pa.  1,  45  I..R.A.  3IB,  71  Am. 
St.  Rep.  740,  43  Atl.  70. 

The  act  is  a  direct  grant  to  the  courts  of 
legislative  power. 

Slinger  T.  Henneman,  38  ^'is.  504;  Bowl- 
ing V.  Lancashire  Ins.  Co.  92  Wis.  63,  31 
L.R.A.  1J2,  65  S,  W.  738;  State  ex  rel. 
Williams  v,  Satrver  County,  140  Wis.  634, 
123  N.  W.  248;  Minneapolis,  St.  P.  &  S.  Ste. 
M.  R.  Co.  v.  Railroad  Commission,  138  Wis. 
146.  17  L.R.A,(N.S.)  821,  116  N.  W.  905; 
Ex  parte  Blanchard,  9  Nev.  101;  Daj-ton 
Gold  &  S.  Min.  Co.  v.  Seawell,  11  Nev.  394, 
5  Mor.  Min.  Rep.  424;  Greenough  v.  Grec- 
nough,  11  Pa.  494,  51  Am.  Dec.  567;  Reiser 
V.  William  Tetl  Sav.  Fund  Asso.  39  Pa. 
137;  State  ex  rel.  Barnhiil  v,  Thompson, 
122  N.  C.  493,  29  S.  E.  720;  SUte  ex  rel. 
Clyatt  V,  Hocker,  39  Fla.  477.  63  Am.  St. 
Rep.  174,  22  So.  721 :  Cnited  States  ex  rel. 
Boyd  V.  Lockwood,  1  Pinner  (Wis.)  359: 
State  V.  Pederson,  135  Wis.  31,  114  K,  W. 
828;  Rockwell  v.  Fillmore  County,  47  Minn 
219,  49  X,  W.  H90;  Adams  v.  Beloit,  105 
Wis.  383,  47  L.R.A.  441.  81  N.  W.  869; 
State  ex  rel.  Van  Alstine  v.  Frear,  142  Wia. 
320,  125  X.  W.  961.  20  Ann.  Cas,  633; 
Milwaukee  County  v.  Ilackett,  21  Wis.  613. 

The  act  is  a   violation   of  local   self-gov- 


OConnor  v.  Fond  d>i  r.,ac,  109  Wis.  253, 
53  L.R.A.  831.  85  N.  W.  .327;  Rathbone  v. 
Wirth,  150  N.  Y.  4.19,  34  I-R..A.  408,  45  N. 
E,  15;  8  Cyc.  779  et  sif].:  State  ex  rel. 
Williams  v.  Samuetson,  131  Wis.  409,  Jll 
N.  W.  712. 
The  sUte  of  Wisconsin  may  not  tax  extra- 
State  ex  rel.  N'ew  Riciimond  v.  Davidson. 
114  Wis,  563.  58  L.R.A.  739,  88  N,  W.  596, 
00  N.  W,  1067:  State  ex  rel.  Garrett  v. 
Froehlieh.  118  Wis.  129,  61  L.R.A.  345,  99 
Am.  St.  Rep.  98.3,  94  N.  W.  50;  Union  Re- 
frigerator Transit  Co.  y.  Kentucky,  199  U. 
.«,  194.  50  L.  ed.  1.tO.  28  Sup,  Ct.  Rep.  36, 
4  Ann.  Caa.  493;  Selliger  v.  Kentucky,  213 
U,  S.  200.  S3  L.  ed,  761,  29  Sup.  Ct.  Rep. 
440;    ^tetropoliUn  L.  Ins,  Co,  v,   N'ew  Or- 
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leMU,   205   U.    S.    305,   51   L.   ed.    853,   27 
Sup.  Ct.  Rep.  469. 

The  etati'  may  not  tax  noorMWenla  up- 
on incomes  received  and  lield  outside  thu 
et*te,  though  the  income  be  derived  from 
sources  within  the  state. 

M'Culloch  V.  Mgrvland,  4  Wheat.  318,  418. 
42S,  420,  4  L.  ed.  RT9,  604.  60G,  607;  Buck 
T.  Beach,  206  U.  S.  392,  400,  61  L.  ed.  1108, 
1111,  27  Sup.  a.  Bep.  712,  11  Ann.  Cas. 
732;  SUte  Tax  on  Foreign-held  Bonds,  15 
Wall,  300,  319,  21  L.  ed.  179,  188;  Union 
RefrigaratoT  Transit  Co.  t,  Kentucky,  199 
U.  S.  104,  202,  50  U  ed.  150,  152,  i6  Sup. 
Ct.  Rep.  36,  4  Ann.  Caa.  493. 

The  14th  Amendment  forbidi  graduated  or 
progressive  features  in  taxation  of  property. 

Pollock  T.  Farmen'  Loan  &  T.  Co.  157  U. 
a.  420,  39  L.  ed.  7.)0,  15  Sup.  Ct.  Rep.  673, 
158  U.  S.  801,  39  L.  ed,  1108.  15  Sup.  Ct. 
Sep.  QI2. 

The  people  of  Wisconsin  cannot,  bjt  de- 
claring tbat  in  Wlscontiin  a  tax  on  the  Jn- 
'Oome  ia  not  a  tax  on  the  property,  there- 
by evade  the  14th  Amendment. 

Brown  v.  Maryland.  12  Wheat.  419,  6 
L.  ed.  678:  Weston  v,  Charleston,  2  Pet. 
440,  7  L.  ed.  481;  Almy  v.  California,  24 
How.  189,  16  L.  ed,  6*4:  Northern  C.  R. 
Co.  v.  Jackson.  7  Wall.  252,  10  L.  ed.  SB; 
Cook  T.  Pennsylvania,  B7  U.  S.  566,  24  L, 
ed.  1015;  Philadelphia  &  S.  Mail  6.  S.  Co, 
■V.  Pennsylvania.  122  V.  S.  32ft,  30  L.  ed. 
1200,  1  Inters.  Com.  Rep.  306,  7  Sup.  Ct. 
Rep.  1118;  Leloup  v.  Mobile,  127  U.  S.  640, 
32  L.  ed.  311,  2  Inters.  Com.  Rep.  1.34, 
«  Sup.  Ct.  Rep.  1380;  People  ex  rcl.  Edison 
Elecb'ic  Illuminating  Co.  v.  Board  of  Asses- 
sors. 136  N.  Y.  417,  42  L.R.A.  290,  51  N. 
£.  2SD. 

Assessment  of  husband  and  father  for  in- 
come of  wife  and  child  is  invalid. 

Hamilton  v.  Fond  du  t«c,  25  Wis.  490 ; 
Siegel  V.  Outagamie  County,  26  Wis.  70; 
Whittaker  v.  Janesvilte,  33  Wis.  76;  Mass- 
ing T.  Ames,  37  Wis.  645;  Towne  v.  Salen- 
tine,  92  Wis.  404,  66  N.  W.  395. 

The  act  impairs  the  obligation  of  con- 
Murray  T.  Charleston,  96  L'.  S.  432,  24 
L.  ed.  760;  Hnrtmaji  v,  Oreenhow,  102  11. 
S.  672,  26  L.  ed.  271;  Antoni  v,  Greenhow, 
107  U.  S.  768,  27  L.  ed.  468,  2  Sup.  Ct. 
Rep.  91;  United  States  ex  rel.  Foote  v. 
County  Ct.  1  McCrary,  218,  2  Fed.  1; 
Scotland  County  Ct.  v.  United  States,  140 
U.  S.  41,  35  L.  ed.  331,  11  Sup.  Ct.  Rep. 
697;  McKie  v.  Rose.  140  Fed.  145;  Suther- 
land-Innes  Co.  v,  Evart,  30  C.  C,  A  305, 
88  U.  S.  App.  33.>,  86  Fed.  597:  Iron  Moun- 
tain R.  Co.  V.  Memphis,  37  C.  C.  A.  410, 
96  Fed.  113. 

Mr.  J.  E.  Dod^.  for  the  State 
'  Relator  cannot  maintain  this  act 
L.R,A.1915B. 


Duluth  Log  Co.  V.  Hawthorne,  139  Wis. 
170,  120  N,  W.  864;  Wadhams  Oil  Co.  v. 
Tracj'.  141  Wis.  150,  123  K.  W.  785,  IB 
Ann.  CsH.  779;  Fitts  v.  McGhee,  172  U.  S. 
310,  43  L.  ed.  535,  19  Sup.  Ct.  Rep.  260; 
C'otting  V.  Kansas  City  Stock  Yards  Co. 
(Cottitig  V.  Codard)  183  U.  S,  79,  46  L. 
ed.  92,  22  Sup.  Ct.  Rep.  30;  Prentls  v. 
Atlantic  Coast  Line  Co.  211  U.  S.  231,  53 
L.  ed.  160,  29  Sup.  Ct.  Rep.  67;  Herndon 
V.  Chicago,  R.  I.  4  P.  R.  Co.  218  U.  S. 
135,  54  L.  ed.  970,  30  Sup.  Ct.  Rep.  633; 
Western  U.  Teleg.  Co.  v.  AndrcHs,  216  U. 
S.  185,  54  L,  ed.  430,  30  Sup.  Ct.  Rep. 
286;  Hopkins  t.  Clemson  Agri.  College,  221 
U.  S.  636,  55  L.  ed.  890,  35  L.R.A.<N.8.) 
243,  31  Sup.  Ct.  Rep.  664. 

Apportioning  to  individual  taxpayers  and 
collecting  from  them  an  income  tax  by  a 
body  of  state  officers  is  not  in  dert^tion  of 
any  policy  of  home  rule  or  local  seMifovern- 

SUU  ex  rel.  Gubhins  v.  Anaon.  132  Wis. 
467,  lie  N.  W.  475;  People  ex  rel.  Wood 
V.  Draper,  IB  N.  Y.  532;  SUte  ex  rel.  Ellis 
V.  Thome,  112  Wis.  SI,  55  L.R.A.  066,  87 
K.  W.  797 :  State  ex  rel.  Kessey  v.  Daniels. 
143  Wis.  640,  123  N.  W,  565;  2  Lewis's 
Sutherland,  Stat.  Constr.  gg  508,  511.  512; 
Re  Revisor  of  Statutes,  141  Wis.  592,  124 
N.  W.  S70,  18  Ann.  Caa,  1176;  Minneapolis, 
St.  P.  t  S.  SU.  M.  R,  Co.  V.  Railroad 
Commission,  1.16  Wis.  146,  17  L.R.A.(N.S.| 
821,  116  K.  W.  H06;  State  ex  rel.  Buell  v. 
Frear,  146  Wis,  291,  34  L.R.A.(N.8.)  480, 
131  N.  W.  S32;  23  Am.  k  Eng.  Enc.  Law, 
342  et  acq.;  People  ex  rel.  Woods  v,  CrissCT, 
91  N.  Y.  610;  Cricket  v.  SUte,  18  Ohio  St. 
9;  People  ex  rel.  Waterman  v.  Freeman,  13 
Am.  St.  Rep.  122,  note;  Gibbs  v.  Morgan, 
39  K.  J.  Eq.  126;  Somers  v.  State,  5  S.  D. 
321.  58  N.  W.  804. 

The  state  may  localize  incomes  within  its 
borders  for  purposes  of  Uxation. 

Bell's  Gap  R.  Co.  v.  Pennsylvania,  134 
U.  S.  232,  33  L.  ed.  8»2,  10  Sup.  Ct.  Rep. 
533;  Liverpool  &  U  t  G.  Ins.  Co.  v.  Board 
of  Assessors,  221  U.  S.  346,  356,  56  L.  ed. 
762,  788,  31  Sup.  Ct.  Rep.  550;  Chicago 
k  N.  W.  R.  Co.  V.  State,  128  Wis.  553.  108 
N.  W.  557;  Savings  &  L.  Soc.  v.  Multnomah 
County,  169  V.  R.  421,  427,  42  U  ed.  803, 
805.  18  Sup,  Ct.  Rep.  302;  Society  for  Sav. 
V.  Coite,  8  Wall,  607,  18  L.  ed.  902;  Kidd  v, 
Alabama,  188  U.  S.  730,  733,  47  L.  ed.  899, 
672,  23  Sup.  Ct.  Rep.  401;  Flint  v.  Stone 
Tracy  Co.  220  U.  S.  107,  66  L.  ed.  380,  31 
Sup.  Ct.  Rep.  342,  Ann.  Cas.  1912B,  1312; 
Kirtland  v.  Hotchkiss,  100  V.  S,  491,  26  L. 
ed.  558:  Pullman's  Palace  Csr  Co.  v,  Penn- 
sylvania, 141  U.  S,  1B,  35  L.  ed.  613,  3 
Inters.  Cora.  Bep.  695,  11  Sup,  Ct.  Rep. 
876;  Tappan  v.  Merchants'  Nat,  Bank,  10 
'  Wall.   4!I0.   22    L.   ed.    ISO;    Blaekstone   v. 
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Miller,  188  U.  S.  189,  47  L.  td.  439,  23 
Sup.  Ct.  Rep.  277 ;  New  Orlo»ns  v.  8te[up«I, 
175  U.  S.  309,  44  L.  ed.  174,  20  Sup.  Ct. 
Rep.  110;  State  Aawswn  v.  Comptoir  Na- 
tional dEscompte,  191  U.  S.  388,  48  L. 
ed.  232,  24  Sup.  Ct.  Rep.  109;  Metropolitan 
L.  Ina.  Co.  t.  New  Orleans,  205  U.  S.  395, 
51  L.  ed.  858,  27  Sop.  Ct.  Rep.  4119;  Liver- 
pool &  L.  &  G.  Ine.  Co.  v.  Board  of  Asses- 
sors, 221  U.  S.  346,  53  I,,  ed.  762,  31  Sup. 
Ct,  Rep.  650;  Orient  Ins.  Co.  v.  Board  of 
ABSesBorg,  221  U.  S.  35S,  65  L.  ed.  THO,  31 
Sup.  Ct.  Rop.  554;  Wilcox  v.  Middlesex 
County,  103  Maas.  544. 

Tbere  is  no  rational  diatinotion,  tor  pur- 
poaei  of  jurisdiction,  between  the  rigbts  to 
collect  and  to  receive  and  enjoy  income, 
and  the  rights,  whether  law  given  or  in- 
herent, to  enforce  aud  receive  inherltannea 
as  to  which  the  juriedietioD  to  tax  may  be 
in  two  ttates  at  once. 

Blackstone  v.  Miller,  188  V.  S.  189,  47 
L.  ed.  439,  23  Sup.  Ct.  Rep.  277;  BeaU  v. 
State,  139  Wia.  644,   121   N.   W.  347. 

The  very  nature  of  income  taxes  and  the 
history  of  their  adminiBtration  establishes 
the  imposaibility  of  their  restraint  by  the 
same  conception  of  either  situs  or  uniform- 
ity which  control  the  taxation  of  property. 

Cooley,  Taxn.  3d  ed.  387  et  seq.;  Wilcox 
v.  Middlesex  County,  103  Mass.  544;  Glaa- 
Kow  v.  Rowse,  43  Mo.  479;  St.  Joseph  v. 
Ernst,  95  Mo.  387,  8  S.  W.  558;  Alderman 
V.  Wells,  85  S.  C.  507,  27  L.R.A.(N.S.)  8B4, 
67  S.  E.  781,  21  Ann.  Caa.  193;  Feacock 
».  Pratt,  68  C.  C.  A.  48,  121  Fed.  772; 
Drexel  v.  Com.  46  Pa.  31;  Waring  v.  Savan- 
nah, 60  Ga.  93. 

If  it  is  ij^ond  legiBlative  power  to  lay 
the  burden  on  national  banks,  then  it  will 
be  presumed  they  were  not  included. 

Sutherland,  SUt,  Conatr.  g  336;  Opinion 
of  Justiera.  41  K.  H.  553 ;  Ambroaini  v, 
United  States,  187  U.  S.  1,  47  L.  ed.  49,  23 
Sup.  Ct.  Rep.  1,  12  Am.  Crim,  Rep.  699; 
Peacock  v.  Pratt,  58  C.  C.  A,  48,  121  Fed. 
772;  SUte  ex  rel.  Bucil  v.  Frear,  146  Wia. 
291,  34  I,.RJi.(N.S.)  480.  131  N.  W.  832: 
Chicaso  Title  4  T.  Co.  v.  Baehford,  120  Wis, 
28J,  97  N.  W.  940;  Loverin  &  B.  Co.  v. 
Travis,  135  Wis.  322.  115  N.  W.  829;  Qiiig- 
g]e  V.  Herman,  131  Wis,  379.  Ill  N.  W. 
479:  Bennett  v.  Vallier,  138  Wis.  193.  17 
L.R.A.(N.S.I  488,  128  Am.  St.  Rep.  1061, 
116  S.  W,  885;  State  ex  rei.  Williams  t. 
Sawyer  County,  140  Wis.  634,  123  N.  W. 
248;'  McDermott  v.  State,  143  Wis.  18, 
126  N.  W.  888,  21  Ann,  Cas.  1315;  Dulnth 
L<^  Co,  v.  Hawthorne,  139  Wis.  170,  120 
N.  W.  864. 

The  right  to  form  a  partnership  ta  a 
ground  for  classifii-stion. 

State  ex  re).  Kellof!g  v.  Currens,  111  Wia. 
431,  66  l.,R.A.  262,  87  N.  W.  561 ;  Kfley  v. 
L,R.A.]915B. 


Chicago,  M.  *  St.  P.  R.  Co.  138  Wia.  215, 
110  N,  W.  309,  120  N.  W.  756,  21  Am. 
Neg.  Rep.  394,  142  Wis.  164,  125  N.  W. 
464;  Adams  v.  Milwaukee,  144  Wis.  371, 
43  J...H.A.(N.S.)  1066,  12»  N.  W.  518; 
Flint  V.  Stone  Tracy  Co.  220  L".  S.  107,  66 
L.  ed.  389,  31  .Sup.  Ct.  Rep.  343,  Ann. 
Cas.  1912B,  1312;  SUte  ex  rel,  Dumer  v. 
Huegin,  110  Wis.  180,  02  L.RJi.  700,  85  X. 
W.  1046,  15  Am.  Crim.  Rep.  332;  Hawar- 
den  V.  Yaughiogheny  &  L.  Coal  Co.  Ill  Wis. 
545,  65  L.H.A.  828,  87  N.  W.  472;  Randall 
V.  Lonatorf,  126  Wis.  147,  3  L.RA.(N.S.l 
470,  105  N.  W.  663,  6  Ann.  Caa.  371 ;  WhiU 
V.  WTiite,  132  Wis.  121,  111  N.  W.  1118; 
Nnnnemacher  v.  SUte,  129  Wis.  190,  9 
L.R.A.(X.S,)  121,  108  N.  W.  827,  9  Ann. 
Cas.  711;  Thayer  v.  Humphrev,  91  Wis.  276, 
30  L.R,A.  549,  51  Am.  St.  Rep.  887,  64  N, 
W,  3007;  Shearer  v.  Browne,  102  Wis.  586, 
78  X.  W.  744;  Rommerdahl  v.  Jackson,  102 
Wis.  444,  78  X,  W.  742;  SUte  v.  Evens,  130 
Wia.  381,  110  N.  W.  241;  State  ex  rel, 
Winkler  v.  Benz«iberg,  101  Wis,  172,  76 
N,   W.   34.>. 

Messrs.  Ii,  H,  Bancroft,  Attorney  Gen- 
eral, Rossell  Jarkeon.  Assistant  Attorney 
General,  and  George  C.  Greene,  also  for 
the  State. 

Meaars.  Flanders,  Boltam,  Pawsetl,  & 
Bottuin,  for  appellants: 

Taxpayers  may  invoke  the  jurisdiction 
of  the  court  to  restrain  the  unauthorized 
expenditure  or  diversion  of  public  funds. 

SUte  ex  rel,  Rosen  he  in  v.  Frear,  138 
Wis.  173,  119  N.  W.  894;  Allen  v.  Milwau- 
kee, 128  Wis.  687,  6  L,R.A.(N.B.)  680,  116 
Am.  St.  Rep.  64.  106  N.  W.  1099,  8  Ann. 
Cas.  392;  Cawker  v.  Milwaukee,  133  Wis. 
35,  113  N.  W.  417;  McGowan  v.  Paul,  141 
Wia.  393,  123  N.  W.  253;  Linden  Land  Co. 
V.  Milwaukee  Electric  R,  k  Light  Co.  107 
Wis.  493,  83  N.  W.  861;  State  ex  rel. 
Smythe  v.  Milwaukee  Independent  Teleph. 
Co.  133  Wis.  388,  114  N.  W.  108.  315; 
Bonnett  v.  Vallier.  136  Wis,  IM,  17  L.H.A. 
I  fN.S.)  480,  128  Am.  St.  Rep.  106V.  116  N. 
JW.  885;  Ex  parte  Young,  209  U.  S.  123, 
;52  L.  ed.  714,  13  L.R.A.(X.S.)  932.  28  Sup. 
Ct.  Rep.  441,  14  Ann.  Cas,  764;  Crampton 
V.  Zabriskie,  101  L'.  S.  601.  26  L.  ed.  1070; 
Raymond  v.  Chicago  Union  Traction  Co. 
207  U,  3.  38,  52  L.  ed.  88,  28  Sup.  Ct. 
Rep.  7.  12  Ann.  Caa.  757. 

The  rate  of  taxation  upon  all  property 
that   is   taxed  at  all  muat  be  uniform. 

Chicago  ft  N.  W.  R.  Co.  v.  State,  128 
Wis,  553,  108  N.  W.  557;  Reals  v,  SUte, 
130  Wis.  544,  121  N.  W.  347;  Dwarrii, 
,  SUt.  742,  749:  Eidman  v.  Martinez,  184  U. 
.  S.  678,  46  L.  ed.  687,  22  Sup.  Ct,  Rep.  615; 
I  Lynch  V.  Union  Trust  Co.  90  C.  C,  A.  147, 
[  164  Fed,  161;  37  Cyc.  811;  Wisconsin  C,  R 
'  Co.  V.  Tavlor  Conntv,  52  Wis.  87.  8  N,  W. 


833;  Knowlton  t.  Moore,  HS  U.  !f.  4],  82, 
44  L,  ed.  B99,  B86,  20  Snp.  Ct.  Rep.  747 ; 
Allen  V.  Allen,  114  Wis.  615,  91  K.  \V. 
21S. 


Bxemptioos  allowed  to  individuaU,  in- 
cluding sole  traders,  are  not  allowed  to 
partnerBhipi,  and  tbe  act  is  tlierefore  in- 
valid. 

SUte  ex  rel.  Winkler  v.  Benzenberg,  lot 
Wia.  1T2,  76  N.  W.  345;  Hatex  County  Tarlt 
CommisaioD  v.  West  Urange,  77  X.  J.  L. 
675,  73  Atl.  fill;  Black  v.  State,  113  Wis. 
218,  90  Am.  St.  Rep,  853,  89  N.  W.  622; 
SUte  V.  Wliitcom,  122  Wia.  110,  BD  K,  W. 
46S;  SUU  ex  rel.  Bisch  v.  PoticMDctiH  Pon- 
aion  Fund,  121  Wia.  44,  BS  N.  W.  954; 
Phippa  V.  Wisconsin  C.  R.  Co.  133  Wia.  153, 
lis  N.  W.  456. 

Tlie  corporation  cannot  be  compelled  to 
pay  tlie  ta.i  and  take  the  risk  of  rmerving 
or  collecting  it  from  ita  bondholders  at  the 
expense  of  litigation. 

South  >;aBhvi]Ie  Street  R.  Co.  v.  .Morrow, 
87  Tenn.  40e,  2  I-.R..A.  853,  11  S.  W.  348; 
Oliver  V.  Washington  Milla,  11  Allen,  268. 

The  tax  impoeed  upon  the  income  received 
by  nonresidents  of  the  state  is  invalid. 

Ward  V.  Maryland.  12  Wall.  418,  20  L. 
ed.  449;  Sprague  v.  Kletrher,  69  Vt.  SO, 
37  L.E.A.  840,  37  Atl.  239;  Re  Stanford, 
—  Cal.  — ,  54  Pac.  250;  Oliver  v.  Waah- 
ingtoD  Mills,  11  Allen,  268. 

Tbe  unequal  and  progress ive  rate  pro- 
vided for  in  tlie  act  renders  it  obnoxious  to 
the  14tb  Amendment. 

Russell  V.  Croy,  194  Mo.  69,  63  S.  W. 
849 ;  Connolly  v.  Union  Sewer  Pipe  Co.  184 
U.  6.  540,  558,  559,  46  L.  ed.  679,  689, 
«S0,  22  Sup.  Ct.  Rep.  431;  Magoun  v.  Illi- 
nois Trust  £  Sav.  Bank,  170  U.  S.  283,  42 
L.  ed.  1037,  18  Sup.  Ct.  Rep.  694;  Black- 
atone  V.  Miller,  188  U.  S.  189,  207,  47  L. 
ed.  439,  445,  23  Sup.  C^.  Rep.  277;  Clark 
V.  Titusville.  184  U.  S.  329,  46  L.  ed.  569, 
22  Sup.  Ct.  Rep.  382;  Follock  v.  Farmers' 
Loan  k  T.  Co.  157  U.  S.  429.  399.  600,  39 
L.  ed.  759,  825,  J5  Sup.  Ct.  Rep.  673,  158 
U.  S.  601,  39  L.  ed.  1108,  15  Sup.  Ct.  Rep. 
912:  Smyth  V,  AmeS.  160  U,  S.  468,  .126, 
42  L.  ed.  819,  842,  18  Sup.  Ct.  Rep.  418; 
Cotting  V.  Kansas  City  Stock  Yards  Co. 
(Cotting  V.  Godard)  183  V.  S.  79,  46  L.  ed. 
98,  22  Sup.  Ct.  Rep.  30;  Barbier  v.  Con- 
nolly. 113  V.  S.  27,  31,  28  L.  ed.  923.  924, 
6  Sup.  Ct.  Rep.  :)57;  Bell's  Gap  R.  Co.  v. 
Pennsylvania,  134  U.  S.  232,  237,  33  L.  ed. 
892,  BOS,  10  Sup.  Ct.  Rep.  533;  GioxEa  v. 
Tieman,  148  U.  S.  657,  662,  37  L.  ed.  599, 
601,  13  Sup.  Ct.  Rep.  721;  Gulf,  C.  A  S.  F. 
R.  Co.  V.  Ellis,  165  U.  S.  150.  150,  100,  41 
L.  ed.  666,  669,  670,  17  Sup.  Ct.  Rep.  255; 
Peacock  v.  Pratt.  68  C.  C.  A,  48,  121  Fed. 
772;  Northern  P.  R.  Co.  v.  Walker.  47 
Fed.  681 ;  Fire  Asso.  of  Philadelphia  v.  Sew 
T..R.A.1<I15B. 
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York,  119  U.  S.  110,  120,  121,  30  L.  ed. 
342,  347,  T  Sup.  Ct.  Rep.  108;  San  Mateo 
County  V.  Southern  P.  R.  Co.  B  Bawy.  238, 
13  Fed.  722;  Black  v.  SUte,  113  Wis.  205, 
90  -■Im.  St.  Bep.  853,  89  N.  W.  522;  Nunne- 
macher  v.  SUte,  129  Wis.  223,  9  L.R.A. 
iN.S.)  121,  308  X.  W.  627,  9  Ann.  Cai. 
711;  Vicfc  Wo  V.  Hopkins,  118  U.  S.  356, 
390,  .30  L.  ed.  220,  226.  6  Sup.  Ct.  Rep. 
I  1094. 

A  progressive  Ux  law  is  the  very  an- 
1  titheais  of  an  equal  law. 
i  Citizens'  Sav.  t  L.  Aseo.  v.  Topeka,  20 
I  Wall.  655,  662,  22  L.  ed.  455,  461;  McCul- 
I  loch,  Tau).  141  et  aeq. ;  United  SUtes  v. 
j  Cruikshenk,  02  U.  S.  552,  S54,  23  L.  ed. 
591,  592;  Ho  Ah  Kow  v.  Sunan,  5  Rawv. 
1 552,  Fed.  Caa.  So.  0,546. 
I  Mr.  <;eurge  D.  Van  Dyke,  also  lor  ap- 
1  pellauta: 

I  A  state  law  imposing  a  graduated  or  pro- 
gressive  rate  of  taxation  on  property,  baaed 
1  OD  a  classification  according  to  wealth,  is 
j  invalid. 

I  Cope's  FsUte,  101  Pa.  1,  45  L.R.A.  316, 
;  71  Am.  St.  Rep.  749,  43  Atl.  79;  SUte  ex 
I  rel.  Garth  v.  Switzler,  143  Mo.  287.  40 
I  L.R.A.  280,  65  Am.  St.  Rep.  653,  46  S.  W. 
;  245;  State  ex  rel.  Schwartz  v.  Ferris,  53 
.Ohio  St.  314,  30  L.R.A.  218,  41  N.  E.  570: 
Nunnemachcr  v.  SUte,  129  Wis.  232,  9 
L.R^.(N.S.)  121,  108  N.  W.  92T,  0  Ann. 
Cas.  Til;  Judson,  Taxn.  g  431;  SUte  ex 
rel.  Nettleton  v.  Chhp,  30  Wash.  177,  1 
L.R.A.(N,S.|  152,  100  Am.  St.  Hep.  874, 
81   Pac.   564. 

The  act  attempts  to  tax  the  income  of  a 
nonresident  of  tbe  sUte  derived  from 
sources  within  the  state;  but  denies  to  the 
nonresident  the  hrnellt  of  any  of  the  ex- 
emptions allowed  to  resi dents. 
This  discrimination  is  unlawful. 
Judson,  Taxn.  aS  ^'O,  455,  458;  U.  S. 
Rev.  BUt.  i  1977,  Corap.  Stat.  1913, 
§  3925;  Travellers'  Ins.  Co.  v.  Connecticut, 
188  U.  S.  364,  366,  46  L.  ed.  049,  050,  22 
Sup.  Ct.  Rep.  973;  Re  Mehoney,  133  Cal. 
IBO,  85  Am.  St.  Rep.  155,  65  Pac.  3SS. 

The  income  tax  Ian-  violates  the  princi- 
ples of  local  self.governnient  guaranteed  by 
art.  13.  Bul>div.  9.  of  the  Constitution  of 
this   sUte. 

State  ex  rel.  Brown  County  v.  Myers,  SZ 
Wis.  628,  9  N.  W.  777 ;  SUte  es  rel.  Ellis 
V.  Tliorne,  1!2  Wis.  81,  65  L.R.A.  956.  87 
N.  W.  797 ;  SUte  ex  rel.  Hessey  v.  Daniels, 
143  Wis.  949,  128  N.  W.  565;  People  v. 
Raymond.  37  Ji.  Y.  428;  SUte  ex  rel.  Wil- 
liams V.  Samuelson,  131  Wis.  499.  Ill  N.  W. 
712;  SUU  ex  rel.  Gubbins  v.  Anson,  132 
Wis.  461,  112  N.  W.  475;  Rathbone  ». 
Wirth.  6  App.  Div.  277,  40  N.  Y.  Supp. 
635,  amrmed  in  150  N.  Y.  459,  34  L.R.A. 
408,  45  I^'.   E.   15;   8  Cyc.  779-787;   SUte 
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ex  rel.  Attv.  Gen.  v.  Moores,  55  Neb.  480, 
41  l^a.A.  624,  76  X.  \V.  175;  State  v.  Red- 
mon,  134  Win.  101,  14  L.R.A.<>4.S.)  229, 
126  Am.  St.  Rep.  1003.  114  N.  W.  137, 
15  Ann.  Cas.  408. 

The  state  of  IVisconsin  hae  no  power  to 
iinpoae  an  income  tax  on  a  resident  of  the 
state  of  Wisconsin  in  respect  to  income 
derived   from   sources  outside  of  the   state 

brougbt  within  the  xtate  of  Wisconsin. 

Union  Refrigerator  Transit  Co.  v.  Ken- 
tucky. lOB  U.  a.  1B4,  50  L.  ed.  IflO,  28  Sup. 
Ct.  Rep.  36.  4  Ann.  Cb«.  493;  Setliger  v. 
Kentucky,  213  L".  S.  200.  53  L.  ed.  761,  29 
Sup.  Ct.  Rep.  449;  Carstairs  v.  Cochran. 
193  U.  S.  10,  48  I,,  ed.  696,  24  Sup.  Ct. 
Rep.  318;  Thompson  v.  Kentucky,  209  U. 
S.  340,  52  L.  ed.  822,  28  Sup.  Ct.  Kep. 
533;  Corry  v.  Baltimore,  198  U.  S.  466,  49 
L.  ed.  556,  25  Sup.  Ct.  Rep.  297 ;  Hannis 
Distilling  Co.  v.  Haltimore,  216  U.  S.  285, 
64  L.  ed.  482.  30  Sup.  Ct.  Rep.  328;  Kirt- 
land  r.  Uotchkise,  100  L'.  S.  491-498,  25 
L.  ed.  556-562;  Buck  r.  Beach,  206  U.  S. 
.192,  51  L.  ed.  1106,  27  Sup.  Ct.  Rep.  712, 
n  Ann.  Cas.  T32;  New  Orleans  v.  Stempel, 
175  U.  S.  309,  44  L,  ed.  174,  20  Sup.  Ct. 
Rep.  110;  Tappan  v.  Merchants'  Nat.  Bank, 
19  \^'all.  4B0,  22  L.  ed.  189;  Metropolitan 
L.  Ins.  Co.  V.  New  Orleans.  205  U.  S.  395. 
31  L.  ed.  853,  27  Sup.  Ct.  Rep.  499;  State 
Assessors  v.  Comptoir  National  d'P^scompte, 
191  U.  S.  403,  48  L.  ed.  238,  24  Sup.  Ct. 
Rep.  109;  Bristol  v.  Washington  County, 
177  U.  S.  145,  44  L.  ed.  707.  20  Sup.'Ct. 
Hep.  S85;  Metropolitan  L.  Ins.  Co.  t.  New 
Orleans,  305  U.  S.  395,  51  L.  ed.  853,  27 
Sup.  Ct.  Rep.  499;  Bristol  v.  Washin^n 
County,  177  U.  S.  145,  44  L.  ed.  707,  20 
Sup.  Ct.  Bep.  585;  Judson,  Taxn.  S  395; 
Parker  v.  Stoughton  Mill  Co.  91  Wis.  180, 
51  Am.  St.  Rep.  881,  64  N.  W.  751  ; 
Renier  v.  Hurlbut,  81  Wis.  24,  14  L.R.A. 
562,  29  Am.   St.  Rep.   850,   50  N.  W.  783. 

The  state  of  Wisconsin  batt  no  power  to 
impose  an  Income  tax  on  nonreaidente  In 
respect  of  income,  the  source  ot  which  is 
within  the  state  of  Wisconsin. 

Union  Refrigerator  Transit  Co.  v.  Ken- 
tucky, 199  U.  S.  104.  50  L.  ed.  150.  26 
Sup.  Ct.  Rep.  36.  4  Ann.  Cas.  493;  Selliger 
V.  Kentucky,  213  C.  S.  200,  53  L.  ed.  761, 
29  Sup.  Ct.  Rep.  449-.  Buck  v.  Beach,  206 
U.  S.  392,  51  L.  ed.  1100,  27  Sup.  Ct.  Rep. 
712,  11  Ann.  Cas.  732;  Board  of  Assessors 
t.  New  York  L.  Ins.  Co.  319  U.  R.  517,  54 
L.  ed.  597,  30  Sup.  Ct.  Rep.  385;  South 
Nashville  Street  R.  Co.  v.  Morrow,  87  Tenn. 
406,  2  L.R.A.  Sa3,  11   S.  W.  349. 

The  Income  ta^  law  attempts  to  fix  the 
-situs  of  income  derived  from  bonds  of  a 
Wisconsin  corporation,  for  purposes  of 
taxation,  at  the  place  where  the  corporation 
r  .R  A.lfil5B. 


is  located,  irrespective  of  where  the  booda 
arc  owned  and  held,  and  ■  irrespective  o( 
where  the  interest  coupons  are  payable; 
this  is  ultra  rirea. 

South  Nashville  Street  R.  Co.  v.  Morrow. 
supra;    I'nited   States   v.   Erie   R.   Co.   106 

i  U.   S.   327,   27   L.  ed.   151.  1   Sup.  Ct.  Rep. 

[  223;     Union    Refrigerator    'I'cansit    Co.    v. 

i  Kentucky,    199    U.   S.    194,   50   L.   ed.   150, 

j  26    Sup.    Ct.    Rep.   36,    4    Ann.    Cas.    493; 

'  Hartman  v.  Greenhow,  102  U.  S.  672,  CH4, 

I  26  L.  ed.  271,  276;  Bell's  Gap  R.  Co.  i. 
Pennsylvania,  134  U.  S.  239,  33  L.  ed.  895, 

I  10  Sup.  Ct.   Rep.  533. 

I      The  state  of  Wisconsin  has  no  power  to 

impose  an   income  tax  on  a  national  bank. 

Owensboro  Nat.  Bank  v.  Owensboro.   173 

i  U.  S.  H64,  43  L.  ed.  850,  19  Sup.  Ct,  Rep. 

1537;  State  v.  Clement  Nat.  Bank,  84  Vt. 
167,  78  .^t1.  955.  Ann.  Cas.  1912D,  82: 
Re  Mahonev,  133  Cal.  180,  85  Am.  St.  Rep. 

I  155,   85    Pa'c.    389. 

Nor  can  this  state  impose  an  income  tax 

I  on  tlie  income  of  shareholders  in  a  national 

( bank     derived     from     dividends    on     their 

I  Pollock  V.  Farmers'  Loan  &  T.  Co,  167 
U.  S.  429,  39  I.,  ed.  759.  15  Sup.  Ct.  Bep. 
673,  158  U.  S.  601,  39  L.  ed.  1108,  13  Sup. 
Ct.  Rep.  912;  Opinion  of  Justices,  .58  N.  H. 
634;  Dyer  v.  Melrose,  1B7  Mass.  99,  34 
L.R.A.(N.S.)  1215.  125  Am.  St.  Rep.  330, 
83  K.  E.  6,  affirmed  in  215  U.  S.  594,  54 
L,  ed.  341,  30  Sup.  Ct.  Rep.  410. 

Mr.   OscBr   M.  fYtti.   amicvii  curio-.- 

There  is  an  unjnstiflable  diacrimination 
against  every  resident  of  Wisconsin  whose 
income    is   subject   to   taxation. 

State  V.  Whitcom,  122  Wis.  110,  99  N.  W. 
498;  Black  v.  State,  113  Wis.  205.  90  Am. 
St.  Rep.  853,  89  N.  W.  522;  Peacock  v. 
Pratt,  58  C.  C.  A.  48,  121  Fed.  772;  Pol- 
lock V.  Farmers'  Loan  &  T.  Co.  157  U.  S. 
699,  6O0,  39  L.  ed.  826,  826,  16  Sup.  Ct. 
Rep.   673. 

Itlessrs.    Miller,    Mack,    St    Falrchlld. 

The  tax  is  levied  directly  upon  receipts 
from  interstate  and  foreign  commerce,  and 
is  therefore  a  regulation  of  interstate  and 
foreign  commerce,  in  violation  of  the  Con- 
stitution of  the  United  States. 

Fargo  V.  Michigan  {Fargo  v.  Stevens) 
121  U.  S.  230.  30  L.  ed.  888,  1  Inters.  Cora. 
Rep.  51,  7  Sup.  Ct.  Rep.  857 ;  Philadelphia 
k  S.  Mail  S.  S.  Co.  v,  Pennsvlvanfft,  132  U. 
S.  326,  30  L.  ed.  1200,  1  Inters.  Cora.  Rep. 
308.  7  Sup.  Ct.  Rep.  1118;  Galveston.  H.  £ 
S.  A.  R.  Co.  V.  Texas.  210  U.  S.  217,  52  L. 
ed.  1031,  28  Sup.  Ct,  Rep.  038;  Western 
V.  Teleg.  Co.  v.  Kansas.  216  U.  S.  1,  54 
L.  ed.  355,  30  Sup.  ft.  Rep.  190:  State 
ex  rel.  Carr  v.  Woodruff  Sleeping  a  Parlor 
Coach  Co.  114  Ind.  156,  1  Inters.  Com.  Rq». 
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7B8,   IS  N.  E.  914;   Korthern  P.  E.  Co. 
Raymond,    5    Dak.    356,    1    L.R.A.    732,    2 
Inters,  Com.  Rep.  321,  40  N.  VV.  338;  ^ 
mont  4  C.  R.  Co.  ».  Vermont  C.  R.  Co. 
Vt.   1,   10  L,R.A.  Sfi2,  3   IntcTB.  Cora.  F 
48S,  21  Atl.  262,  731;  Delaware  6.  H.  Canal 
Co.  r.  Com.  1  Monaghan   (Pa.)   30,  17  Atl. 
175;  People  ex  rel.  Connecting  Terminal  R. 
Co.  V.  Miller.  178  N.  Y.  1B4,  70  N.  E.  472, 

The  word  "income,"  as  uaed  in  the  act, 
moanB  practically  groaa  receipts,  not  proQta. 

People  ex  re).  McMaater  v.  Niagara,  4 
Bill,  20;  Mundy  v.  Van  Hooee,  104  Ga.  202, 
30  S.  E.  783;  Reg,  v.  Southampton,  L,  R. 
4  II.  L.  470,  39  h.  J.  Q.  B.  N,  S.  253, 
23  L.  T.  N.  S.  Ill;  Jones  v.  Ogle,  L.  R.  8 
Cli.  196,  42  L.  J.  Cli.  N.  S.  334,  28  L.  T. 
X.  S.  245,  21  Week.  Rep,  230,  3  Eng.  Rul. 
Caa.  262;  Re  West  Riding  of  Vorkahire 
r^maneDt  Ben.  Bldg.  Soe.  L.  R.  43  Cb. 
l)iv.  41  J,  59  L.  J.  Ch.  N.  S.  197,  62  L.  T. 
N.  S.  486,  38  Week.  Kep.  376. 

Messrs.  David  S.  Wegg,  Lines,  Spoon- 
«r.  Rills  «  Qiiarles  and  F.  C.  Winkler 
also  omici  curiar. 


Wliislow,  Ch.  J.,  delivered  the  opini 


These  are  actiona  in  equity  brought  fcr 
the  purpose  of  enjoining  the  secretary  of 
state  and  other  state  ofKeers,  including  the 
tax  commissioa,  from  paying  out  any  state 
moneys,  or  doing  any  otiier  administrative 
acts,  in  the  enforcement  of  the  newly  passed 
income  tax  law  of  this  state,  known  as 
chapter  6.)8,  Laws  of  IBll,  on  the  ground 
that  said  act  is  uncunatitutional. 

I'he  Bolens  action  is  an  action  sought  to 
be  brought  within  the  original  jurisdiction 
of  this  court,  after  refusal  by  the  attorney 
general  to  bring  it.  This  court,  upon  appli- 
cation for  leave  to  bring  the  action  upon 
the  relation  of  Bolens  (a  taxpayer),  grant- 
ed such  leave,  but  expressly  provided  ui  tlie 
order  that  the  question  whether  such  action 
was  an  action  properly  within  the  original 
jurisdiction  of  tliia  court  should  be  re- 
served and  argued  with  the  demurrer  upon 

Tlie  Winding  Case  is  an  action  originally 
brought  in  tlie  circuit  court  for  Dane  coun- 
ty by  various  persons  and  corporations  who 
claim  that  they  will  be  injuriously  affected 
in  various  different  ways  by  tha  provisions 
of  the  law.  A  demurrer  on  the  tliree 
grounds  of  want  of  jurisdiction,  want  of 
legal  capacity  to  sue,  and  insulTiciency  of 
facts  having  been  sustained  by  the  circuit 
court,  the  plaintiffs  appealed  to  this  court,  | 
and  all  the  caaes  were  argued  togethi 
briefs  being  also  tiled  by 
of  tlie  bar  as  amid  curia. 

The  law  which  is  attacked  in  these  ac- 1     a.  Sun 
tions  adds  thirty  sections  to  the  statutes,    sonnl 
L.R.A.igi5B.  37 


and  also  makes  very  substantial  changes  by 
amendment  and  repeal  in  gg  1036  and  1038 
of  the  existing  statutes,  relating  to  the  tax- 
ation of  personal  property.  The  first  sec- 
tion of  the  law  is  numbered  1087m — 1,  and 
provides  generally  for  the  ta>:»tion  of  all 
incomes  received  during  the  Tear  Iflll,  and 
annually   thereafter. 

Section  1087m— 2  provides: 

(1)  lliat  the  term  -person,"  as  used  in 
the  act,  shall  include  "any  individual,  flrtn, 
copartnership,  and  every  corporation,  joint- 
stock  company,  or  association  organized  for 
profit  and  having  a  capital  stock  repre- 
sented by  shares,"  unless  otherwise  stated. 

(2)  That    the    term    "income"   shall    in- 

B,  All  rent  of  real  estate.  Including  esti- 
mated rental  of  residence  property  occupied 
hv   the  owner. 


b.  Interest  on  loans  or  evidences  of  debt 
of  any   kind. 

c.  Wages,  salaries,  or  fees  derived  front 
services,  provided  that  salaries  of  public 
officers  are  not  to  be  included  in  tlione 
cases  where  the  taxation  tlicri'of  would  be 
repugnant  to  the  Constitution. 

d.  All  dividends  or  profits  from  stock,  or 
from  the  purchase  and  sale  of  any  property 
acquired  within  three  years  previously,  or 
from  any  business  whatever. 

e.  Royalties  derived  from  the  possession 
or  use  of  franchises  or  legalized  privileges 
of   any   kind. 

f.  All  other  income  from  any  source,  ex- 
cept such  as  is  excmpteil  by  the  act, 

(3)   That    "the    tax    shall    be    assessed, 
levied,   and   collected   upon   all  income,   not 
hereinafter    exempted,    received    by    every 
person    residing   within   the   state,    and   by 
every   nonresident   of   the   state  upon   such 
income   as   is   derived   from   sources  within 
the    state    or    within    its   jurisdiction.      So 
much  of  the  income  of  any  person  residing 
he  state  as  is  derived  from  rentals, 
stacks,    bonds,    securities,    or    evidences    of 
indebtedness   shall   be   assessed   and   taxed, 
whether  such  income  is  derived  from  sources 
k'itliin  or  without  the  state;  provided  that 
ny  person  engaged  in  business  within  and 
without    the    state    shall,    with    respect    to 
me  other   than  that  derived   from  rcn- 
,   stocks,   bonds,  securities,  or  evidences 
ndebtrdnri'S,    be  taxed   only   upon   that 
proportion    of    such    income   as    is   derived 
iinesH  transacted  and   property   lo- 
cated within  the  state,  which  shall  be  deter- 
ined  in   the  manner   specified  in   subdivi- 
on   (e)   of  i  1770b,  as  far  as  applicable." 
Section  1087m — 3  provides,  in  sulmtance, 
reral  members  '  for  the  following  deductions  by  corporations 
nd  joint-stock  companies: 


paid   within   the   year   for   per- 
icps  of  all  olflcprs  and  eniplovees 
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a«tu«llj-  emploj-eit  jn  the  proiliK'tion  of  the 

b.  Other  ordinary  and  iicci^Biir^  e\p('ii»eg 
paid  within  .the  year  in  the  inaiiitenanct 
and  operation  of  ite  businoee  and  property; 
including  reasonable  d^reciation  of  the 
property  from  wliieh  the  income  is  derived. 
AH  hondg  issued  by  a  mrporation  Hhatl  be 
deemed  an  interest  in  the  property  and 
buainetis  of  the  corporation,  and  so  much 
of  the  interest  on  the  imnds  aa  is  represent- 
ed by  the  ratio  of  the  total  property  located 
and  buBincBB  transacted  in  the  state  to  the 
whole  property  and  business  of  the  corpora- 
tion as  provided  in  subdivision  3  of  lOSTm 
-—2  shall  be  subject  to  taxation  at  tiie  same 
rate  as  the  income,  and  ahall  be  assessed  to 
the  bondholders  under  the  (general  desig- 
nation of  "the  bondholders  of"  the  particu- 
lar corporation  on  the  property  of  the  cor- 
poration prior  to  other  liens,  and,  iinlvss 
paid  by  the  bondtiolders,  shall  be  enforced 
against  the  corporation,  which  may  di'duct 
the  amount  of.  the  tax  from  the  next  in- 
terest payment  on  the  bonds. 

c.  Loesea  sustained  during  the  year  not 
compensated  for  by  insurance  or  otherwise. 

d.  Sums  paid  within  the  year  for  taxes 
iinposed  by  any  other  state  upon  the  source 
from  ivhich  the  income  taxed  by  this  act  is 
derived, 

e.  Dividends  or  income  receivi>d  during 
the  year  from  stocks  or  interest  in  nny 
firm,  corporation,  or  joint-ntoek  company, 
the  income  of  wliich  has  been  assessed  uniler 
this  act. 

f.  Interest  received  from  hon<U  or  securi- 
ties exempt  from  taxation  under  I'nited 
states   laws. 

By  g  lOBTm— 4  it  is  provided,  in  sub- 
stance, that  persons  other  than  cor|>orationB 
and  joint-stock  companies  shall  lie  allowed 
the   fpllowing   deductions: 

a.  Ordinary  and  necessary  expenses  ao 
tually  paid  in  carrying  on  the  business  from 
which  the  income  is  derived,  including  a 
resaanablc  allowance  for  depreciation  in  the 
property  from  which  the  income  is  derived. 

b.  LosapB  during  the  year  not  conipcn- 
sated   by   insurance  or  otherwise, 

c.  Dividends  or  incomes  from  stocks  or 
interest  iD  any  tlrni  or  corporation,  the  in- 
come of  which  has  been  aspeased  imder  this 

d.  Interest  paid  during  the  year  on  exist- 
ing indebtedness. 

e.  Interest  on  bonds  or  securiti™  exempt 
under  t'nited  States  laws. 

f.  Salaries  received  from  tlie  I'nitiil 
RUtes  by  I'nited  States  officials. 

g.  Pensions  received  from  the  United 
Slates. 

h.  Taxes  (other  than  inheritance  taxes) 
L.R.A.ini.'iB. 


paid  during  the  year  on  the  property  or 
business  from  which  tiie  income  ie  derived. 

i.  Devises,  bequests,  or  inberitances  re- 
ceived during  the  year  upon  which  an  in- 
heritance tax  has  been  paid. 

j.  Life  insurance  to  the  amount  of  $10,- 
000  received  by  persona  legally  dependent 
on  the  decedent. 

Section  1087ni — 5  provides  in  substance 
for  the   following  exemptions: 

(II   a.  To  an  individual,  {800. 

b.  To  husband   and   wife,   $1,200. 

e.  For  each  child  under  eightei-n  rears, 
$200. 

d.  For  each  additional  person  legally  and 
wholly  dependent  on  the  taxpayer  for  sup- 
port, $200. 

e.  These  exemptions  do  not  apply  to  non- 
residents, nor  to  Ifrms,  corporations,  or 
joint-stock  companies.  In  computing  auch 
exemptions  and  the  amounts  of  taxes  pay- 
able under  g  lOSTm— 7,  the  income  of  a 
wife  living  with  her  husband  shall  be  addeil 
to  the  husband's,  and  the  income  of  each 
eiiild  living  with  its  parent  or  parents  shall 
be  added  to  the  parents'  income. 

121  Income  of  mutual,  savings,  or  loan 
and  building  associations,  and  of  any  reli- 
gious, scientific,  educational,  benevolent,  or 
other  association  not  organised  or  conduct- 
ed for  pecuniary  profit. 

(.^)  income  from  property  and  privi- 
leges by  persons  now  required  to  pay  taxes 
or  license  fees  into  the  state  treasury  in 
lieu  of  taxes.  Such  persons  shall  continue 
to  pay  taxes  and  license  fees  as  heretofore. 

(41  Income  received  by  the  United 
States,  the  state,  and  all  counties,  cities, 
villages,  school  districts,  or  other  political 
units  of  the  state. 

Section  1087m — 8  provides,  in  substance, 
that  the  tax,  after  making  such  deductions 
and  exemptions,  shall  be  computed  at  the 
following  rates: 


.  On  first,  $1,000  or  part  thereof,  1  '/e 


second 

third 

fourth 

nfth 

sixth 

Be\enth 

eighth 

ninth 

tenth 

eleventh 

twelfth 

ly  sum  ex 

■vi-ding  $12,000 

(2)  IVovided  that  the  Ux  on  corpora- 
tions and  joint-stock  companies  (after  de- 
ductions)  shall  be  computed  as  follows: 

a.  If  the  income  equals  1  per  cent  or 
less  of  assessed  value  of  property  used  in 


acquiring  tbe  Income,  Ue  raU  shall  b«  1  of 
1  ^r  cent  of  suc:li  iocoioc. 

b.  H  the  ineoiiie  «iiiiils  more  thiin  I  bat 
•tot  more  than  3  fet  cent  of  sueli  vali 
per  cent  «f  the  income. 

c  If  mure  than  2,  but  not  morr  than  3, 
per  ceot,  IJ  per  cent  of  tbe  income. 

d.  If  more  tiian  3,  but  not  more  than  4, 
per  ecnt,  2  per  cent  of  tbe  income. 

e.  If  more  than  4,  but  not  more  than  .1. 
per  cent,  ZJ  per  cent  of  tbe  income, 

t  If  more  than  a,  but  not  more  tliau  0, 
per  cent,  3  per  cent  of  the  income. 

g.  In  like  manner  the  tax  sball  increase 
at  the  rate  of  i  of  1  per  cent  (or  each  aildj- 
titmal  1  per  cent  or  fixction  thereof  whieb 
tlie  ta.\able  ioconie  bears  to  the  propertf 
employed  in  the  acquisition  of  the  inc 
until  the  rate  of  profits  equali  12  per  cent 
of  property  employed  in  the  acquiaition  of 
the  income,  when  such  rate  shall  continue 
as  a  proportional  rate  of  6  per  cent  of  audi 
taxable  income. 

Section  1087  m — 7  provides  as  followi 
"The  legislature  intends  subs.  2  of  §  lOdl 
— 6  of  this  act  to  be  a  separable  part 
thereof,  so  that  said  subsection  may  fail  or 
be  declared  invalid  without  adversely  affect- 
ing any  other  part  of  tbe  act-,  provided 
that,  in  event  ot  its  failing  or  being  de- 
clared invalid,  the  Incomes  of  corporations, 
joint-stock  companies,  and  associationa 
shall  be  subject  and  shall  be  construeil  to 
have  been  subject  to  taxation  at  the  rates 
speciHed  in  subs.  1  of  S  lOSTm — 6.  and  said 
Incomes  shall  be  reassessed  by  the  tax 
comraiasinn  and  taxed  for  the  years  for 
which  the  rates  provided  in  subs,  i  of  g 
3087m— 6  shall  have  failed." 

The  next  fourteen  sections  of  the  act  arc 
administrative  purely-  By  their  terms  the 
cnfnreement  of  the  act  is  placed  in  the 
hands  of  tbe  state  tax  commiasioii.  which 
is  authorized  and  required  to  divide  the 
state  into  taxing  districts,  and  appoint  an 
assessor  of  incomes  in  each  district.  The 
manner  in  which  inpomes  are  to  be  assessed 
and  the  taxes  arc  to  be  collected  is  fully 
provided  for.  but  it  is  not  necessary  to  in- 
sert tbe  provisions  here,  as  no  question  is 
raised  upon  the  details  ot  these  provisions. 
Section  lOBTm— 22  provides,  in  aubstance, 
that  the  place  at  uhich  the  income  tax 
shall  be  assessed,  levied,  and  collected  shall 
be  determined  as  follows: 

( 1 )  Persons  deriving;  income  from  within 
and  without  tiie  state,  or  from  two  or  more 
political  stibdiviaiona  of  the  state,  shntl 
report  the  parts  so  separately  derived  in 
separate  accounts  in  such  form  as  tbe  tax 
commission  may  prcwribe. 

iZ)  The  entire  taxable  income  of  a  resi- 
dent of  the  state  shall  be  comUinp[l  for  pur- 
L.R.A.ini.'iB. 
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poi!c  uf  determining  e.vemptions  and  rate  of 
ta-x,  hut  the  ta^es  shall  be  paid  to  tbe 
several  towns,  cities,  and  villages  In  pro- 
portion to  the  income  derived  from  each, 
coujitinj;  the  income  derived  from  uitbout 
the  state  as  derived  from  the  tonn  or  city 
of   the   tax|)ayer's   residence. 

(3)  Tbe  income  of  nonresidents  derived 
from  souri'es  within  the  atatc  shall  be  sep- 
arately assessed  and  taxed  in  the  town, 
city,  or  village  from  which  it  la  derived. 

|4)  All  laws  not  in  conflict  with  (his 
act,  regulating  time,  place,  and  manner  of 
collecting  unpaid  personal  property  ia^os, 
shall  apply  to  the  income  tax. 

Section  1087ni— 23  provides  that  the  reve- 
nue derived  from  the  income  tax  shall  be 
divided  10  per  cent  to  the  state,  20  per  cent 
to  tbe  county,  and  70  per  cent  to  the  town, 
city,  or  village  in  whicli  it  is  asM'ssed, 
levied,  and  collected. 

■Section  10S7m— 25  abolishes  the  oflice  of 
county  supervisor  of  asaessment  on  and 
after  the  Hrst  Monday  in  January,  1912, 
and  provides  that  the  county  aupervisor 
of  incomes  shall,  after  that  date,  perform 
all  the  dniies  imposed  by  law  upon  the 
county  supervisor  of  asaessnient. 

Suction  1087m — 20  provides  that  any  per- 
son paying  a  tax  on  personal  property  dur- 
inj;  any  year  may  present  his  receipt  there- 
for, and  have  the  same  accepted  by  the  tax 
collector  to  its  full  amount  in  payment  of 
income  tax  during  aaid  year,  and  that  any 
bank  paying  taxes  upon  the  sharex  of  ils 
individual  Ktockhoiiiers  may  present  the 
receipt  therefor,  and  have  the  same  ac- 
cepted in  payment  of  taxes  upon  the  income 
of  the  bank  during  that  }'ear. 

Section  1087ra— 27  provides  that  nothing 
in  the  act  aliall  affect  in  any  way  the  ta\i-« 
for  the  year  1011  or  the  collection  or  en- 
forcement thereof. 

By  the  amendment  to  %  1038  of  tho  Slat- 
uti'B  of  1898  there  is  taken  out  of  the  itums 
of  personal  projierty  subject  to  tsxation  "all 
debts  due  from  solvent  debtors,  whether  on 
lint,  note,  contrsct,  bond,  mortgage,  or 
other  security,  or  whether  such  debts  are 
or  to  become  due,"  also  "moneys,''  and 
by  the  amendment  to  Bubdivision  10  of  % 
1038,  Stat.  1908,  the  following  property  is 
made  exempt  from  taxation;  "All  moneys, 
til  debts  due  or  to  become  due  to  any  per- 
son, and  all  stocks  and  bonds  not  otherwise 
ipccially  provided  for," 

tly  the  concluding  sections  of  the  act 
certain  other  changes  are  made  In  exemp- 
tions from  taxation,  which  have  the  cfTect 
of  somewhat  enlarging  audi  exemptions,  es- 
pecially in  the  line  of  personal  ornaments 
and  belongings  and  agricultural  imple- 
ments, but  the  details  of  these  changes  are 
not  necessary  to  he  stated. 
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At  the  inception  of  the  Bolena  Case,  the 
qiiration  of  jurisdiction  iti  slinrply  railed; 
and  it  ia  very  strongly  argiiud.  I'spccially  in 
a  brief  liled  b;  General  V.  C.  VVinkk'r,  that 
tills  is  not  a  caae  properly  witliin  the 
original  Jurisdiction  of  this  court,  an  t)iat 
jiirisitictioii  has  been  delined  and  limited  by 
ipncing    with    the    Itailroad 
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The  arguniL'nt,  in  brief,  is  that  the  action 
is  notliiiig  moil*  nor  less  than  a  taxpayer's 
action;  that  such  actions  may  properly  be 
i>titei'ttiinGd  in  the  esse  of  illegal  expendi- 
tures by  cities,  counties,  villages,  or  other 
municipalities,  but  cannot  properly  be 
brought  against  state  oilicers,  because,  in 
I'Hect,  tiler  are  actiona  againat  the  state, 
and  the  atate  cannot  be  sued  without  its 
conaent.  lliis  objection  might  perhaps  be 
»-uuimarily  disposed  of  by  a  brief  reference 
to  the  caae  of  State  ei  rel.  Raymer  v,  Cun- 
niiigliaiii,  S2  Wis.  3S,  51  N.  ^^'.  1133,  nhere 
a  case  of  similar  character,  brought  on  the 
lelatiou  of  a  taxpayer,  was  entertained  and 
decided  upon  the  merits  against  objection 
to  the  jurisdiction,  and  by  furttier  refer- 
ence to  tlie  eases  of  State  ex  rel.  Garrett 
V.'  Froehlich,  llg  Wis.  129,  at  page  143,  Ql 
L.R.A.  315,  9il  Am.  St.  Rep.  flSp,  04  N.  W. 
50;  State  ex  rei.  Rosenheju  v.  Frear,  138 
Wis.  173,  119  N,  W.  884,  and  Re  Filer  &  S. 
Co.  146  Wis.  62B.  132  N.  W.  58+,  in  eacli  of 
which  cases  the  right  to  maintain  similar 
actions  in  this  court  is  cither  Impliedly  or 
ei^pressly  asserted. 

We  do  not  feel,  however,  that  «c  ought 
to  dispose  of  this  very  importnnt  question 
without  thoroughly  examining  it  for  sev- 
eral quite  persuasive  reasons.  Reference 
to  the  cases  juat  cited  uitl  nhow  that  tlic 
question  never  baa  been  diacuascd  in  any 
opinion.  In  the  Raymer  Cnse.  which  is  the 
first  of  the  series  and  which  was  a  cuse 
brouglit  on  the  relation  of  a  taxpayer  to 
enjoin  the  payment  of  money  to  the  state 
superintendent  of  public  instruction,  under 
a  tan-  which  violated  an  express  constitu- 
tional prohibition,  tt  was  said,  in  substance, 
that  it  was  held  in  the  ease  of  State  ex  rel. 
Atty.  Gen.  t.  Cunningham,  81  Wis.  440, 
15  L.R_A.  581.  51  N.  W.  724,  that  such  an 
action  was  within  the  original  jurisdiction 
of  this  court,  and  would  be  entertained. 
It  is  very  clear  that  the  Cunningham  Case 
was  not  such  a  case,  and  involved  very 
ditTerent  considerations.  The  Cunningham 
Case  was  an  action  brought  on  the  relation 
of  the  attorney  general  to  enjoin  the  secre- 
tary of  Btate  from  giving  election  notices 
under  an  apportionment  law  which  was  held 
to  deprive  a  very  large  number  of  the  voters 
of  the  state  of  political  rights  guaranteed 
to  them  by  the  Constitution.  This  waa 
held  to  be  an  invasion  of  the  liberties  of  the 
r..R.A.lfl]fiR. 


people,  and  hence  the  case  came  clearly 
within  the  original  jnrisdictioD  olthis  court 
as  laid  down  in  the  Itailroad  Cases.  Ko 
questiun  of  the  wrongful  expenditure  of 
state  funds,  nor  of  a  taxpayer's  right  to 
invoke  the  original  juvisdietion  of  this 
court  to  prevent  such  expenditure,  was 
involved  or  mentioned  in  the  case. 

No  discussion  of  the  question  appears  in 
the  otiicr  cases  cited,  so  it  secnia  clear  that 
the  court  baa  not  yet  taken  up  and  con- 
sidered the  question  as  an  original  one. 

It  has  been  apoken  of  as  a  very  important 
question,  and  advisedly  so  spoken  of.  Laws 
which  are  framed  to  meet  and  correct  some 
existing  situation  deemed  by  the  legislature 
to  be  undesirable  will  generally,  or  at  least 
frequently,  involve  the  expenditure  of  aome 
money  in  their  enforcement.  If,  whenev^ 
aueh  a  law  is  passed,  it  is  within  the  power 
of  any  taxpayer,  however  paltry  his  contri- 
bution to  the  public  funds,  to  come  into 
this  court  and  invoke  its  original  jurisdic- 
tion, and  compel  it  to  paaa  upon  the  va- 
lidity of  the  law,  it  is  not  difficult  to  fore- 
east  the  result.  Every  important  law  will- 
be  adverse  to  the  interests  of  some  tax- 
payers, and  with  hugIi  a  principle  estab- 
lished this  court  stands  in  great  danger  of 
becoming  to  all  intents  and  purposes  a  third 
cliamber  ot  the  legislature  not  named  in  the 
Constitution,  but  exercising  a  veto  power 
over  the  other  houses  when  invoked  by  any 
taxpayer.  The  po»'cr  to  pass  upon  the  con- 
stitutionality of  laws  when  the  question 
arises  in  the  course  of  ordinary  litigation 
is  a  great  power,  one  to  be  exercised  with 
the  greatest  possible  caution  and  wisdom. 
but  the  power  to  take  up  and  pass  upon 
a  low  involving  the  expenditure  of  any 
state  funds  aa  soon  as  it  is  passed  at  tho 
suggestion  of  any  taxpayer,  and  place  a 
judicial  veto  upon  its  execution,  ia  a  atill 
greater  one.  No  higher  power  than  this 
can  well  be  conceived  in  a  government  such 
as  ours,  certainly  no  power  will  demand 
greater  wisdom   in   its  exercise,  if  It  exist. 

This  court  has  unquestionably  taken 
the  position  in  a  number  of  well -considered 
cases  that  the  courts  can  and  will  restrain 
public  officers  from  enforcing  an  unconsti- 
tutional law  which  invades  private  or  pub- 
lic rights.  State  ex  rel.  Atty.  Gen.  v.  Cun- 
ningham, 81  Wis.  440,  )5  L.R.A.  561,  51  N. 
W.  724 :  State  ex  rel.  Lamb  v.  Cunningham, 
83  Wis.  90.  17  I,.R.A.  14.'>.  35  Am.  St  Rep. 
27,  53  N.  W.  33;  Bonnett  v.  Vallier,  136 
Wis.  103.  17  L.R.A.IK.S.)  486,  128  Am. 
St.  Rep.  lOfil,  IIG  .N.  W.  S85;  Wadhams 
Oil  Co.  V.  Tracy.  141  Wis.  150.  123  N.  W. 
785.  18  .4nn.  Cas.  770.  But  this  court  has 
clearly  recognised  that  this  power  is  a  deli- 
<-nte  one.  and  to  be  used  only  with  a  wise 
discretion.      Tt   was   said   in   the   last   caw 
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cited  that  "it  will  not  do  to  make  of  the 
courts,  by  eijui table  interference,  a  sort  of 
a  Buperior  upper  house  to  consider  and  pftss, 
in  general  and  particular  aa  ucll,  upon  Icg- 
ielative  enactmente." 

Concerning  tbiB  power,  Judge  Dodge  very 
rightly  olwerves  in  his  brief  in  the  present 
case:  "No  higher  power  can  be  conceived 
than  that  of  the  judiciary  to  stay  the  action 
of  the  co-ordinate  executive  or  legislature 
from  Ml  act  or  policy  which  the  latter  con- 
scientioUBly  believe  to  be  constitutional  and 
for  public  welfare.  As  the  power  is  tran- 
scendent, its  exercise  must  be  with  caution 
and  moderation;  albeit  with  courage.  The 
frequency  of  the  attempts  by  individuals  to 
invoice  this  power  of  veto  invites  the  anx- 
ious consideration  of  the  wisdom  and  pro- 
priety of  its  exercise  in  each  case." 

The  question  now  before  ub  is  whether 
this  court  hoa  consciously  and  advisedly 
held  that  it  is  sufGcient  to  call  for  the 
exercise  of  this  extreme  power  that  a  ta.f- 
payer  come  into  court  and  demand  that  the 
public  treasury  tie  protected  from  tlie  ex- 
penditure of  funds  under  a  law  concerning 
whose  constitutionality  there  may  be  doubt. 

The  consideration  of  this  (juestion  has 
prompted  us  to  make  a  re-examination  of 
the  entire  question  of  the  original  juris- 
diction of  this  court,  and  to  make  an  at- 
tempt to  classify  the  significant  decisions 
upon  the  subject,  in  the  hope  that  thereby 
the  scope  and  purpose  of  that  jurisdiction, 
as  the  court  has  endeavored  to  define  and 
limit   it,   may    be   better   understood.     The 

stated  as  briefly  as  may  be. 

'•  The  constitutional  grant  of  jurisdiction 
to  the  supreme  court  (g  S,  art.  T.  Wis. 
Const.),  after  providing  that  it  shall  have 
appellate  jurisdiction  coextensive  with  the 
state,  provides  that  it  "shall  have  a  gen- 
eral superintending  control  over  all  inferior 
courts;  it  shall  have  power  to  issue  writs 
of  habeas  corpus,  mandamus,  injunction, 
quo  warranto,  certiorari,  and  other  original 
and  remedial  writs,  and  to  hear  and  deter- 
iqine  the  same." 

^  Since  the  decision  of  the  Railroad  Cases, 
35  Wis.  425,  it  has  been  very  well  under- 
stood that  by  this  section  of  the  Constitu- 
tion three  distinct  and  independent  grants 
of  power  or  jurisdiction  were  made  to  this 
court,  viz.:  (1)  The  appellate  power;  (2) 
the  power  of  superintending  control  over  in- 
ferior courts;  and  (3)  the  original  juris- 
diction to  be  exercised  by  means  of  the 
writs  named  in  the  section.  We  are  only 
concerned  here  with  the  grant  of  original 
jurisdiction . 

It  will  be  at  once  noticed  that  this  grant 
ts  practically  unlimited  in  extent,  except  as 
it  may  be  said  to  be  limited  by  the  scope 
I..R.A.1015B. 


of  the  writs  named,  and  it  is  for  this  rea- 
son probably  that  (with  the  exception  of 
the  Blossom  Case,  1  Wis.  817,  to  be  referred 
to  Inter)  practically  no  attempt  was  made, 
priov  to  the  decision  in  the  Railroad  Cases, 
to  discuss  the  purpose  or  limits  of  the 
original  jurisdiction.  It  was  very  frequent- 
ly exercised,  but  plainly  with  no  clear  or 
logical  idea  of  the  purposes  for  which  it  was 
given  to  the  court,  unless  possibly  it  may 
be  said  that  there  was  the  idea  that  the 
wrong  to  be  redressed  or  prevented  must  be 
a  wrong  affecting  the  public,  or  some  part 
of  the  public  of  a  given  locality  or  class,  as 
diGtinguiiihed  from  a  wrong  affecting  in- 
dividuals only. 

Habeas  corpus  was  so  frequently  used 
that  the  citation  of  the  cases  would  he  mere 
surplusage.  Mandamus  to  compel  official 
action  by  local  or  municipal  officers  was 
also  very  frequent.  Thus  the  court  enter- 
tained and  decided  upon  the  merits  actions 
of  mandamus  to  compel  town  assessors  to 
reduce  an  assessment  of  personal  property 
(State  ex  rel.  Ward  v.  Assessors,  1  Wis. 
346)  ;  to  compel  a  circuit  judge  to  hold 
court  in  a  new  county  {State  ex  rel.  Powers 
Ijirrabee,  1  Wis.  2001  ;  to  compel  county 
pervisors  to  strike  property  from  the  as- 
sessment  roll  (State  ex  rel.  Beebe  v.  T^a 
Fayette  County,  3  Wis.  8)6):  to  compel 
highway  eommiSHioners  to  net  (State  ex  rel. 
Doxtador  v.  Bailey,  8  Wis.  201  )  ;  to  com- 
pel a  school  district  clerk  to  make  an 
ofRcial  report  to  the  town  clerk  (State  es 
rel.  School  Dist.  v.  Katon,  11  Wis.  20); 
to  compel  county  officers  to  locate  their 
ollices  at  a  certain  place  as  a  means  of 
testing  the  validity  of  countv-seat  elections 
(Atty.  Gen.  v.  Fitipatrick,  2  Wis.  ."542; 
State  ex  rel.  Cothren  v.  Lean,  0  Wis.  279i 
State  ex  ret.  Spaulding  v.  Elwood,  11  Wia. 
17;  State  ex  rel.  Field  v.  Saxton,  11  Wia. 
27;  State  ex  rel.  Gates  v.  Fetter,  12  Wis. 
;  to  compel  town  SH]>prvisora  to  audit 
damages  allowed  in  laying  out  a  highway 
(State  ex  rel.  Van  Vliet  v.  Wilson,  17  Wis. 
6871  ;  to  compel  a  city  council  to  levy 
and  collect  a  tax  to  pay  a  judgment  or 
pay  the  expense  of  work  done  for  the 
city  I  State  ex  rel.  Soutter  v.  Madison,  IS 
Wia.  30;  State  ex  rel.  Christopher  v.  Port- 
age, 12  Wis.  562,  8.  c.  14  Wis.  S-iO;  SUtc 
ex  rel.  Carpenter  v.  Beloit,  20  Wis,  70: 
State  ex  rel.  Hasbrouck  v.  Milwaukee.  2.i 
Wis.  122)  ;  to  compel  a  county  board  to 
admit  one  duly  elected  as  a  member  to  sit 
and  act  as  such  (State  ex  rel.  Gill  v.  Mil- 
waukee County,  21  Wis.  443)  ;  to  compel 
the  mavor  of  a  city  to  appoint  certain  offi- 
cers (Btate  ex  rel.  Atty.  Oen.  O'Neill,  24 
Wis.  140)  :  to  compel  a  city  treasurer  to 
deliver  certain  books  to  the  county  clerk 
(RUte  ex  rel.  Saar  v.  Hundbausen,  26  Wis. 
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432)  :  to  coiup<.-l  till;  trangfer  of  prisoners 
from  the  Milwaukee  jiiil  to  the  liims 
correction  (State  ex  rel.  Kennedy  v,  Brutist. 
2ti  Wis.  412,  7  Am.  Kep.  S4)  ;  tu  compel 
loiiiitf  aupcrvisora  to  erect  county  biiild- 
iii^H  (Ktate  ex  rcl.  Park  v.  Portage  County 
2-1  Win,  40)  ;  to  eompcl  county  siiperviaoi-i 
ti>  provide  certain  oflieials  with  office  ruoms 
(State  ex  rel.  Kernan  v.  Milwaukee  County, 
25  Wis.  339 1;  to  compel  tlie  Milwaukee 
i'lianilier  of  Commerce  to  restore  a  luei 
to  hie  rights  and  francliiscs  as  a  member 
(btute  ex  rel.  Graham  v.  Milwaukee  Cham- 
ber of  Commerce,  20  Wis.  63 1.  ami  donbt- 
leiia   otlicr   cases   may    be    found. 

It  should  be  noted  in  tliis  connection  that 
in  one  case  (State  ex  rel.  Board  of  Educa- 
tion «.  Ilaben,  22  %Vis.  101)  the  court 
declined  to  eutertsin  au  action  of  manda- 
mus Bgsinat  the  treasurer  of  a  city  to  eum- 
|>el  him  to  pay  over  the  school  moneys  in 
his  hands  to  tlie  school  board,  giving  as  a 
reason  tiiat  the  remedy  in  the  circuit  court 
was  ample.  Judge  Cote  there  states  that 
the  practice  of  applying  to  the  supreme 
court  for  writs  of  mandamus  against  local 
ollicers  was  becoming  very  common,  ami 
that,  in  view  of  the  increasing  dutii-s  of 
the  court,  and  in  pursuance  of  a  rule  of 
court  then  recently  adopted,  it  would  be 
held  in  the  future  that  "wherever  there  is 
anything  in  the  application  which  shows 
that  it  would  be  unavailing  if  made  at  the 
proper  circuit,  or  where  from  the  nature 
of  the  questions  involved  it  would  seem 
necessary  and  proper  that  the  suit  be  com- 
menced in  the  supreme  court,  jurisdiction 
w*ill  be  entertained;  otherwise  it  will  not 
lie,  hut  parties  will  be  required  to  make 
tlieir  application  to  the  circuit  court." 
This  rule  seems,  however,  to  have  been  more 
honored  in  the  breach  than  in  the  observ- 
ance, as  the  cases  just  cited,  which  came 
up  after  the  Ilnhen  Case,  abundantly  tes- 
tify. 

()uo  warranto  cases  to  try  the  title  fo 
public  office,  from  that  of  governor  down 
to  school  director,  were  very  frequent. 
Thus  the  writ  was  used  to  try  tlie  title  to 
the  office  of  governor  in  State  e.>;  rel.  Bash- 
ford  V.  Barstow,  4  Wis.  .5G7 ;  of  district 
attornev  in  Atty.  Gen.  ex  rel.  Carpenter  v. 
ICIy.  4  Wis.  420;  of  treasurer  of  a  city  in 
State  ex  rel.  Tesch  v.  Von  Baumbach,  12 
Wis,  310;  of  Rchoot  director  in  State  ex  rel. 
Ijiw  V.  Perkins,  13  Wis.  411;  of  circuit 
judge  in  State  ex  rel.  Atty.  Gen.  v.  Mess- 
more.  14  Wis.  115;  of  sheriff  in  State  ex  rel. 
Peacock  v.  Orvis,  20  Wis.  233;  of  justice 
of  the  peace  in  State  ex  rel.  Hotdcn  v.  Tier- 
rey,  23  Wis.  430;  of  aupervisor  in  State 
ex  rel.  Peck  v.  Riordan,  24  Wis.  484;  of 
superintendent  of  the  poor  in  State  ex  rel. 
tirundt  v.  Abert,  32  Wis.  403;  of  treasurer 
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of  an  incorporated  church  benevolent  asso- 
ciation in  State  ex  rel.  Atty.  Gen.  v.  Conk- 
lin,  34  Wis.  21;  and  there  are  numerous 
similar  cases.  As  tending  to  evplain  the 
large  number  of  these  cases  involving  only 
small  local  offices,  it  should  be  noticed  that 
by  chapter  23  of  the  Session  I.:aws  of  1855 
any  person  claiming  to  be  entitled  to  hold 
"any  public  oltice"  usurped  by  another  was 
given  tile  right  to  file  in  the  supreme  court 
en  information  in  the  nature  of  a  quo  war- 
ranto with  or  without  the  consent  of  the 
attorney  general.  While  the  Code  of  Plead- 
ing and  Practice  wliich  was  passed  the  fol- 
lowing year  (Laws  lS6b,  cliap.  120)  en- 
tirely revised  the  practice  in  such  cases, 
and  contains  no  such  sweeping  provision, 
still  resort  seems  to  have  been  had  to  the 
supreme  court  in  practically  all  casea  of 
disputed  title  to  office  until  the  decision  in 
the  Railroad  Cases. 

Quo  warranto  to  forfeit  corporate  char- 
ters for  abuse  or  nonuse  of  franchises  was 
also  brought  in  State  v.  Milwaukee  Gaslight 
Co.  20  \\'ia.  454,  9  Am.  Rep.  59R,  and  in 
State  v.  West  Wisconsin  R.  Co.  34  Wis.  107. 

The  foregoing  citations  by  no  means  cov- 
er all  of  the  eases  in  which  the  original 
jurisdiction  was  used  prior  to  the  Railroad 
Cases,  hut  it  is  believed  that  they  cover 
all  that  are  of  any  signiticance,  except  the 
Blossom  Case  (which  is  to  be  soon  con- 
sidered), and  it  is  also  believed  that  they 
conclusively  demonstrate  that  there  was  in 
the  judicial  mind  during  that  perio '.  no 
serious  thought  that  the  original  jurisdic- 
tion given  to  this  court  was  intended  to  be 
or  ought  to  be  limited  by  excluding  any 
particular  class  of  cases  therefrom,  except 
probably  eases  involving  mere  individual 
wrongs,  with  which  the  public  was  in  no 
manner  concerned. 

Relating  to  this  subject.  Judge  Dixon 
might  well  say,  aa  he  did  in  his  brief 
in  the  case  of  Atty.  Gen.  v.  Eau  Claire,  37 
Wis.  400,  at  page  411:  "It  is  not  surpris- 
ing that  the  court  looked  in  vain  to  the 
bar  for  assiBtancc  in  the  argument  of  the 
Railway  Cases  when  we  reflect  tliat  both 
court  and  bar  had  been  wandering  in  utter 
darkness  for  a  period  of  more  than  twenty- 
iive  years."  It  is  very  evident  that  Judge 
Dixon  knew  whereof  lie  spoke  when  he 
wrote  these  words.  During  fifteen  years  of 
the  twenty-five   he   had   been  the   leader  of 

is  quite  plain,  we  think,  that,  how- 
valuable  the  cases  which  we  have 
tliua  brietty  reviewed  may  be  as  autlioritics 
in  the  general  propositions  of  law  involved 
n  them  land  many  of  them  are  very  valu- 
tble  in  this  respect),  they  have  absolutely 
10  value  on  the  question  of  the  extent  of 
the  original   jurisdiction  of  the  court,  for 
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that  queatiOD  wtis  never  (iiscusai-d  or  con- 
■idcred  in  any  of  them,  ami  they  have  been 
gathered  together  here  for  the  simple  pur- 
pose of  demonstrating  their  worthleusneaa  aa 
precedenta  u|>on  that  question,  and  to  pre- 
vent either  bencii  or  har  from  placing  re- 
liance upon  them  ao  far  aa  that  question 
ia   concerned   in   tiie   future. 

The  case  of  Attj.  Gen,  v,  Bloasom,  1  Wiu. 
31T.  has  not  been  iucluded  in  tli«  fort'go- 
ing  list,  because  in  that  caac,  which  was 
the  first  caae  where  the  original  jiirisdic' 
tion  waa  chaiiengi-d,  there  was  an  illum- 
inating disciiasion  in  the  opinion  of  Justice 
Smith,  not  only  of  the  exiatence  of  any 
original  jurisdiction  in  thia  court,  but  also 
of  the  purpoaes  which  were  intended  to  be 
acconiplislied  by  the  exercise  of  that  juria- 
diction.  After  meeting  the  contention  that 
the  court  had  only  appellate  juriadiction, 
and  demonst rating  that  the  armory  of  com- 
mon-law writs  with  which  the  Coustitution 
endowed  the  court  in  the  taat  elauae  of  the 
section  quoted  were  original  in  their  func- 
tions, and  neceaaarity  implied  the  exercise 
of  original  jurisdiction,  he  used  tliese  preg- 
nant words,  remarkable  in  their  strength 
and  wisdom  now,  and  vastly  more  remark- 
able when  it  is  reflected  that  they  were 
written  nearly  sixty  years  ago:  "And,  why 
waa  original  jurisdiction  given  to  the  su- 
preme court,  of  these  high  prerogative 
writs?  Because  these  are  the  very  armor 
of  sovereignty.  Because  they  are  designed 
for  the  very  purpose  of  protecting  tlie 
sovereignty  and  its  ordained  olTicera  from 
invasion  or  intrusion,  and  alao  to  nerve 
its  arm  to  protect  ita  citiu^ns  in  their 
fiber  ties,  and  to  guard  its  prero^ativea 
and  franchises  against  usurpation.  The 
convention  might  wcil  apprehend  that  it 
would  never  do  to  iliaaipate  and  acatter 
these  elementa  of  tlic  state  sovereignty 
among  Hve,  ten,  twenty,  or  forty  inferior 
tribunals,  and  wait  their  tardy  pr^^resa 
through  them  to  the  supreme  tribunal,  up- 
on whose  decision  must  finally  depend  their 
eSicacy.  To  preserve  the  liberties  of  the 
people,  and  to  secure  the  rights  of  ita 
citizens,  the  atatc  must  have  the  means  of 
protecting  itself,''  Here  was  clearly  ex- 
pressed the  great  idea  that  tlie  original 
jurisdiction  was  given  to  this  court  in  order 
that  the  state  might  use  it  to  protect  itself 
and  ita  sovereignty  and  the  liberties  of  the 
people  at  large. 

Strange,  indeed,  it  aeems  that  this  idea 
so  forcibly  expreased  in  1853  ahould  have 
been  completely  ignored  and  forgotten  for 
more  than  twenty  years  thereafter,  notwith- 
standing the  fact  that  applications  for  the 
exercise  of  that  juriadiction  were  increas- 
ing in  number  year  by  year.  When,  how- 
ever, in  18T4,  the  state,  tliroHgli  ita  chief 
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law  oflicer,  essayed  to  uae  theoriginal  jur- 
isdiction for  the  purpose  of  curbing  the 
great  railroad  companies  of  the  state  and 
compelling  them  to  obey  an  act  fixing  rates 
of  carriage  for  freight  and  paeaengcra,  the 
question  of  the  extent  of  the  jurisdiction 
was  again  sharply  brought  to  the  miuU  of 
the  court,  and  it  was  philosophically  dis- 
cussed by  (.hief  Justice  Ryan  in  words 
which  have  ever  since  that  time  been  le- 
garded  as  authoritatively  determining  the 
attitude  of  this  court  upon  the  question. 
They  have  been  often  quoted  and  applied 
since  that  time,  and  are  very  familiar.  In 
brief  the  principle  there  decided  was  ttiat. 
in  order  to  put  in  motion  the  original  juris- 
diction of  this  court,  the  question  must  not 
only  he  publici  }uria,—-i,  e.,  a  question  of 
public  right, — but  it  must  be  a  question 
■■affecting  the  sovereignty  of  the  state,  its 
franchisea,  or  prerogatives,  or  the  lihcrties 
of  its  people."  Atty.  Uen.  v.  Chicago  Sl  N, 
\V.  R.  Co.  35  Wis.  425. 

In  the  case  of  Atty.  Cien.  v.  Kau  Claire, 
immediately  following  tlie  Railroad  tases. 
37  Wis.  400,  wliere  the  attorney  general 
invoked  the  original  juriadiction  to  reatruin 
tlie  alleged  illegal  obstruction  of  a  naviga- 
ble, river  flowing  into  the  Mississippi,  the 
same  doctrine  was  announced  and  somewhat 
elaborated  upon,  esppcially  with  regard  to 
tlic  term  piihUci  juris.  In  this  opinion  it 
was  said:  "Of  course,  every  question  of  mu- 
nicipal taxation  ia  pwhiici  juris;  but  it  is 
equally  so  whether  it  be  raiseil  by  a  tax- 
payer, or  by  the  municipality,  or  by  the 
state.  It  is  not  enough  to  put  in  motion 
the  original  juris<liction  of  this  court  that 
the  question  is  publici  juris.  It  should  be 
a  question  quod  ad  statum  reipubticm  per- 
tinel.  And,   though   the  question 

did  not  arise  in  this  case,  it  is  quite  evident 
from  all  that  has  any  hearing  on  it  in  Atty. 
Gen.  V.  Chicago  &  N.  W.  R.  Co.  that,  to 
bring  a  case  properly  within  the  original 
jurisdiction  of  this  court,  it  should  involve 
in  some  way  th<'  general  interest  of  the 
state  at  large.  It  ia  very  true  that  the 
whole  state  has  an  interest  in  the  good  ad- 
ministration of  every  municipality;  so  it 
has  in  the  wetl-doing  of  every  citizen.  Caae-i 
may  arise,  to  apply  the  words  of  Ch.  J. 
Stow,  gcographieally  local,  political  not  lo- 
cal; local  in  conditions,  but  directly  aiTect- 
ing  the  state  at  large.  Cases  may  occur 
in  which  the  good  government  of  a  piihlic 
corporation,  or  the  proper  exercise  of  ilii> 
franchise  of  a  private  corporation,  or  the  xe- 
curity  of  an  individual,  may  concern  the 
prerogative  of  the  state.  The  state  len'ls 
the  aid  of  its  prerogative  writs  to  public 
and  private  corporations  and  to  citi/cns  in 
all  proper  rases.  But  it  would  be  straining 
and  distorting  (he  notion  of  prerogath'e  ju- 
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riadiction  to  apply  it  to  every  case  of  per- 
sonal, corporal*,  or  local  right,  where  a 
prerogative  writ  happens  to  afford  an  ap- 
propriate remedy.  To  warrant  the  assor- 
tioD  of  original  jurisdiction  here,  the  in- 
terest of  the  state  sbould  be  primary  and 
proximate,  not  indirect  or  remote,  peculiar 
perhaps  to  some  subdivision  of  the  state, 
but  affecting  the  state  at  large  in  some  of 
its  prerogatives,  raising  a  contingency  re- 
quiring the  interposition  of  this  court  to 
preserve  the  prerogatives  and  franchises  of 
the  state,  in  its  sovereign  character;  this 
court  judging  of  the  contingency  in  each 
case  for  iteelf.  For  all  else,  though  rais- 
ing questions  pubiici  jurie,  ordinary  rem- 
edies and  ordinary  jurisdictions  are  ade- 
iiuate.  And  only  when,  for  some  peculiar 
cause,  these  are  inadequate,  will  the  origi- 
nal jurisdiction  of  this  court  be  exercised 
for  protection  of  merely  private  or  merely 
local  rights.  ...  It  was  suggested  that 
ive  should  establiali  general  rules  governing 
our  original  jurisdiction.  That  would  be 
too  bold  an  undertaking  to  venture  on. 
Rulea  will  arise,  as  cases  come  here,  far 
more  safety  ami  properly  than  they  could 
be  prescribed  in  advance.  We  can  now  only 
declare  the  Tiews  which  inllucnce  us  in  pass- 
ing upon  this  motion.  It  is  sufficient  here 
to  hold  that  proceedings  to  restrain  munici- 
pal undertakings  or  municipal  taTsation  in 
ordinary  cases  belong  appropriately  to  the 
original  jurisdiction  of  the  circuit,  and  not 
of  this  court.  These  are  questions  publtti 
jurit,  as  are  title  to  local  public  office,  per- 
formance of  local  official  duty,  use  of  local 
highways,  maintenance  of  local  public  build- 
ings, abuse  of  local  power  or  franchise,  and 
kindred  local  matters.  But  these  are  not 
generally  questions  directly  involving  the 
sovereign  prerogative  or  the  interest  of  the 
Htat.  at  large,  so  as  to  call  for  the  prerog- 
ative jurisdiction  of  this  court.  As  s  rule, 
no  extraordinary  jurisdiction  is  necessary 
or  proper  for  them;  the  ordinary  jurisdic- 
tion of  the  circuit  court  being  smple.  Prac- 
tically it  would  be  impossible  to  take  juris- 
diction of  them  all  here;  and  we  intend 
to  assume  jurisdiction  of  none  of  them 
which  are  not  taken  out  of  the  rule  by 
some  exceptional  cause.  When  they  are 
governed  by  some  peculiarity  which  brings 
them  within  the  spirit  and  object  of  the 
original  jurisdiction  of  this  court,  we  will 
entertain  them.  Otherwise  they  will  be 
left  to  the  circuit  courts.  And  this  we  un- 
derstand to  be  the  true  spirit  and  order  of 
the  constitutional  grant  of  jurisdiction." 
In  this  case  also  was  laid  down  the  general 
principle  that,  while  jurisdiction  would  nev- 
er be  assumed  to  enforce  a  mere  private 
right,  still  jurisdiction  would  not  be  re- 
fused because  there  might  be  a  private  re- 
l.,R.A.l!)15B. 


latoT  in  the  case  who  possessed  a  privat« 
interest  bound  up  with  the  public  interest, 
if  in  fact  there  was  the  necessary  public 
interest  before  defined;  and  that  the  court 
in  rendering  judgment  in  such  a  case  would 
not  ignore  the  private  interest  of  the  re- 
lator, hut  administer  full  relief;  but,  on 
the  other  hand,  if  the  private  right  of  a 
relator  and  the  public  right  of  the  state 
met  in  the  same  litigation,  the  private  right 
of  the  relator  might  entirely  disappear,  and 
the  relator  drop  out,  but  the  court  wodld 
still  proceed  and  vindicate  the  public  right, 
if  there  be  a  public  right  separable  and 
distinct  from  the  private  right.  This  doc- 
trine was  more  fully  elaborated  and  stated 
in  State  ex  rel.  Drake  v.  Doyle,  40  Wis, 
ITS,  22  Am.  Rep.  692,  which  will  be  referred 
to  later  in  this  opinion. 

'J  he  Railroad  Cases  and  the  Eau  Claire 
Case,  taken  together,  harmoniously  follow- 
ing and  more  fully  developing  the  great 
idea  tirst  announced  in  general  terms  hy 
'  Judge  Smith  in  the  Blossom  Case,  may  be 
■  truly  said  to  have  establiBheiJ  the  funila- 
meiital  reason  for  the  existence  of  the  origi- 
nal jurisdiction  of  this  court,  and  the  liuiita 
within  which.  In  view  of  that  reason,  the 
court  would  endeavor  to  confine  its  eier- 
I  cise.  No  attempt  was  made  in  either  case 
I  to  mark  out  or  define  in  advance  the  par- 
ticular questions  or  kinds  of  questions 
which  would  be  considered  as  aflecting  the 
''sovereignty  of  the  state,  its  franchises,  or 
prerogatives,  or  the  liberties  of  ita  people." 
Such  an  attempt  would  manifestly  have 
been  as  unwise  as  it  would  have  been  futile. 
Human  prescience  is  not  equal  to  such  a 
task.  So  the  court  wisely  contended  itself 
with  announcing  the  general  principle,  leav. 
ing  itself  free  to  judge  m  each  case  wheth- 
er the  contiugenoy  which  justified  and  re- 
quired the  use  of  the  jurisdiction  had  arisen. 
Since  the  derision  of  those  cases  this  court 
has  faithfully  endeavored  to  follow  the  gen- 
eral rules  luid  down  in  them.  Numerous 
applications  fur  the  exercise  of  the  original 
jurisdiction  have  been  uiade,  and  of  these 
many  have  been  granted  and  some  have 
been  refused.  The  question  of  the  applica- 
tion of  the  general  rules  aforesaid  has  aris- 
en and  been  discussed  and  decided  in  a 
number  of  eases  presenting  widely  different 
problems.  SuDicient  time  has  now  elapsed 
so  that  it  should  be  possible  to  draw  from 
these  decisions  some  general  conclusions  as 
to  the  limits  of  the  jurisdiction  as  the  court 
has  administered  it.  If  this  can  he  done,  it 
certainly  ought  to  be  helpful  in  the  future 
administration  of  the  jurisdiction,  not  be- 
cause it  will  or  can  put  up  the  bars  so  that 
no  future  case  can  be  brought  within  the 
jurisdiction  unless  it  has  its  prototype  in 
the  past,  but  because  every  discnssion  and 
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ruling  upon  tbe  question  as  a  new  casL-  ia 
presented  Bliould  be  helpful  in  developing 
some  philoaophical  and  orderly  rulei  for  the 
application  uf  the  general  abstract  princi- 
ples laid  down  in  tlie  two  ca»es  last  named 
to  concrete  cases  as  they  arise  in  the  future. 
With  this  idea  in  mind,  a  brief  review  of 
the  significant  cakes  decided  since  the  deci- 
aion  in  the  Railroad  Cases  will  non  be 
undertaken,  and  an  attempt  will  be  made 
to  chissily  them. 

I.  llie  most  numerous  cases  probably  are 
the  habeas  corpua  cases,  and  tbey  may  well 
be  flrat  disposed  of.  The  Qrst  of  these  cases 
where  the  question  of  the  jurisdiction  was 
discussed  was  the  Pierce  L'aae,  44  Wis.  411, 
where,  in  spite  of  the  vigorous  protest  of 
Chief  Justice  Ryan,  it  was  held  that  tbe 
atkte  had  so  vital  an  interest  in  the  liberty 
of  every  one  of  its  citizens  that  the  question 
whether  a  cititen  was  unlawfully  deprived 
of  that  liberty  involved  tlie  interest  uf  the 
public  at  large,  'llie  reasoning  by  which 
the  unlawful  imprisonment  uf  a  single  citi- 
zen is  heUi  to  involve  the  interests  uf  the 
public  at  large,  so  as  to  justify  the  use  of 
the  original  jurisdiction  of  the  supreme 
court,  may  seem  somewhat  strained,  but  tlie 
decision  has  been  foUoived  without  ques- 
tion in  numerous  esses  since  that  time,  and. 
furthermore,  it  is  to  be  noticed  that  th« 
legislation  of  the  state  from  tbe  earliest 
days  of  the  state  had  provided  for  the  is- 
Buance  of  the  writ  by  any  justice  of  tbe 
supreme  court,  and  by  chapter  46  of  the 
Laws  of  18U4  had  further  provided  that  all 
applications  for  the  writ  on  behalf  of  a 
person  contined  in  the  state  prison  must  be 
made  to  the  supreme  court,  or  one  of  the 
justices  thereof.  This  latter  provision  has 
remaiued  upon  the  statute  book  ever  since 
ft  3406,  SUt.  Wis.  1S98),  and  this  court 
has  held  that  it  applies  to  applications 
made  by  persona  confined  upon  conviction 
for  felony  in  the  Milwauitee  House  of  Cor- 
rection as  well.  State  ex  rel.  Ileiden  v, 
Ryan,  38  Wis.  123,  74  N.  W.  644.  It  does 
not  seem  necessary  or  useful  to  cite  the 
numerous  habeas  corpus  cases  which  have 
been  entertained  by  this  court  aince  the 
Pierce  Case, 

II.  Next  may  be  considered  tbe  quo  war- 
ranto cases,  and  of  these  we  have  found  but 
Ave  cases  which  seem  of  any  significance; 
namely.  State  ex  rel.  Wood  v.  Baker,  3S 
Wis.  '71 :  Atty.  Gen.  v.  West  Wisconsin 
R.  Co.  36  Wis.  467;  State  ex  rel.  Atty. 
Oen.  V.  Milwaukee,  L,.  S.  ft  W.  R.  Co.  45 
Wis.  579;  State  ex  rel.  Radl  v.  Shaughnes- 
aey,  86  Wis.  647,  57  N.  W.  1105;  Re  Hol- 
land. 107  Wis.  178,  83  N.  W.  319. 

The  first  of  these  cases  was  brought  to 
trv  the  title  to  the  office  of  county  clerk, 
and  it  was  held  that  contests  concerning 
I..R.A.1B15B. 


the  title  to  county  ofBces  were  not  wKhia 
the  Juriidiction   marked  out   for   itself   by 

tbe  court  in  tlie  Railroad  Cases,  but  that 
bi-cause  the  title  of  the  judge  of  the  circuit 
court  to  the  office  of  congreaeman  depended 
on  the  same  votes  which  were  questioned 
in  the  case,  and  hence  he  could  not  with 
propriety  sit.  The  caae  came  within  tbe 
exception  suggested  in  the  Eau  Claire  Cose, 
namely,  cases  ivhere  the  ordinary  jurisdic- 
tion of  the  circuit  is  entirely  inadequate. 
The  evident  meaning  of  this  case  is  that 
contests  over  local  offices  will  not  be  enter- 
tained unless  tbe  situation  be  such  that  the 
remedies  in  local  courts  are  absolutely  in- 
adequate. It  may  well  be  doubted  whether 
such  a  case  as  the  Wood  Case  would  nuu* 
be  entertained,  in  view  of  the  ease  with 
which,  under  present  laws,  another  judge 
can  be  at  once  called  in  to  try  a  case  where 
the  circuit  judge  is  disqualified  or  declines 
to  ait.  Tlie  second  and  third  cases  named 
were  actions  brought  to  forfeit  corporate 
charters  granted  by  the  state  to  railroad 
companies  because  of  breach  of  duty  on  the 
part  of  the  companies.  Tliey  unquestion- 
ably fall  within  the  jurisdiction  as  defined 
in  tbe  Railroad  Cases,  for  in  such  an  ac- 
tion the  state  is  suing  to  punish  the  abuse 
or  misuse  of  franchises  granted  by  it  in 
its  sovereign  capacity.  In  this  connection 
it  is  pertinent  to  note  that  the  legislature, 
by  i%  3240  et  seq.  of  tbe  statutes  (Rev. 
Stat.  IBTS  and  Stat.  1898),  has  for- many 
years  provided  for  actions  in  the  name  of 
tbe  state  to  vacate  corporate  charters,  which 
may  be  brought  either  in  the  supreme  or 
circuit  court,  as  this  court  may  direct.  See 
State  ex  rel.  Lederer  v.  International  In- 
vest. Co.  S8  Wis.  512,  43  Am.  St.  Rep.  020, 
60  N.  W.  79tl.  In  tbe  Shaughnessey  Case 
it  was  Bouftht  to  use  the  original  jurisdic- 
tion of  this  court  to  try  the  title  to  tbe 
office  of  justice  of  tbe  peace,  and  jurisdic- 
tion was  declined  on  the  ground  that  it 
was  a  local  matter  purely,  which  did  not 
affect  the  state  at  large.  For  tbe  same  rea- 
son jurisdiction  was  declined  in  the  Hol- 
land Case,  in  which  it  was  sought  to  test 
the  validity  of  the  incorporation  of  a  vil- 
lage. 

III.  Next  may  well  be  classed  the  two 
preat  cases  of  Atty.  Gen.  v.  Chicago  i  ^^ 
\V-  R.  Co.  35  Wis.  425,  and  Atty.  Gen.  v. 
Eau  Claire,  37  Wis.  400,  in  the  first  of 
which  tbe  state  sued  to  prevent  the  great 
public  service  corporations  of  the  state 
from  systematically  violating  and  defying 
laws  regulating  their  ratea  in  the  interest 
of  the  whole  people,  which  laws  were  in 
eRect  amendments  to  the  corporate  charters 
of  the  companies;  and  in  the  second  of 
which  the  state  sued  to  prevent  a  purpres- 
ture  in  one  of  the  great  navigable  rivers  of 
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the  state  cunnecting  with  the  AliHsiBsippi 
river,  which  the  state  is  bound  to  keep  open 
aa  a  common  highway  to  the  peopli?  of  this 
utate  and  of  the  l-'tiited  States.  Tpon  the 
Name  general  ground  tliis  rourt  later  enter- 
tained an  action  on  the  relation  of  the 
attorney  general  to  prevent  the  tearinj;  up 
of  a  railroad;  the  idea  being  that  a  rail- 
road operated  under  a  franchiae  )i;rauted  by 
the  state  is  a  Btate  highway  whose  destruc- 
tion alTectB  the  interestB  of  the  state  at 
large.  State  ex  rel.  AttT-Gen.  v,  Krost, 
113  Wis.  823.  88  N.  W.  912,  8fl  N.  \V. 
HIS,  The  great  public  interests  involied 
in  these  eases  are  so  apparent  aa  to  oliviate 
the  necessity  of  comment  upon  them.  In 
tlie  ease  of 'state  v.  St.  froiN  Boom  Corp. 
HO  Wis,  563,  19  N.  W.  3R6,  however,  the 
court  declined  jurisdiction  of  a  case  very 
similar  to  the  ICau  Claire  Case,  because  the 
St.  Croix  river  was  a  river  on  the  boun- 
dary of  the  state,  as  to  which  the  stat* 
wan  under  no  trust  to  keep  it  open. 

IV.  In  the  next  class  may  be  placed  the 
casi>H  wliere  it  has  lieeii  nought,  by  manda- 
mUH  or  mandator3'  injunction,  to  compel  a 
state  oflicet  to  perform  a  ministerial  duty. 
Cnder  this  head,  the  cases  involvinj;  per- 
formance of  important  duties  imposed  on 
state  officers  by  the  general  election  laws 
form  a  striking  group,  the  first  of  these 
cases  being  the  case  of  i^tate  e.\  rel.  McDill 
v.  State  Canvassers,  38  Wis.  49M,  where 
mandamus  was  sought  to  compel  the  state 
hoard  of  canvassers  to  declare  a  certain 
result  from  the  returns  of  a  congressionul 
election,  and  the  court  deemed  the  case  one 
wherein  the  original  jurisdiction  should  be 
c.\creieed,  although  the  office  in  issue  was  in 
a  sense  local,  tie  cause  the  circuit  judge 
himself  was  the  opposing  candidate,  and 
could  not  act  judicially  upon  such  a  ques- 
tion, hence  the  remedy  in  the  circuit  court 
was  utterly  inadequate.  It  is  instructive 
to  note  that  after  this  decision,  by  chapter 
231  of  the  Session  Laws  of  18X0, 'the  legis- 
lature passed  an  act  regulating  the  pro- 
cedure in  mandamus  eoaea  brought  in  the 
supreme  court  against  any  board  of  canvass- 
ers to  compel  the  delivery  of  a  certificate 
of  election  to  either  of  the  oHices  of  mem- 
ber of  the  legislature,  congressman,  or  pres- 
idential elector;  thus  apparently  giving  the 
legislative  sanction  to  the  idea  that  contro- 
vrraies  concerning  the  canvasa  of  votes  at 
general  elections  for  either  of  such  ofHees 
so  far  affected  the  prerogatives  of  the  state, 
or  the  liberties  of  the  people,  or  both,  as 
to  come  fairly  within  the  original  jurisdic- 
tion of  the  court,  1'he  suh^tance  of  this 
provision  has  ever  since  remained  a  part 
of  the  mandamus  statute.  Wis.  Stat.  ISOS, 
g  34S2.  Other  eases  where  the  original  ju- 
risdiction hall  been  invoked  to  compel  the 
I..R.A.1915B, 


performance  of  official  duty  imposed  by 
general  election  lawa  arc  the  cases  of  Stat« 
ex  rel.  Kustermann  v.  State  CanvaHsera,  14."t 
Wis.  sat,  130  N.  W.  48U;  SUte  ex  rel.  Cook 
V.  Houser,  122  Wis.  5;M.  1(10  N.  W.  964; 
State  ex  ret.  Bancroft  v.  Trear.  144  Wis.  7!», 
140  Am.  St.  Rep.  992,  128  X.  W.  1008, 
and  State  ex  rel.  Rinder  v.  (iotf,  129  Wis. 
068,  9  L.R.A.(N.S.)  916.  109  N.  W.  G28. 
The  first  of  these  last-named  actions  was 
practically  the  same  as  the  McDill  Case, 
the  second  and  third  were  cases  involving 
the  duty  of  the  secretary  of  the  state,  un- 
der general  election  laws,  to  place  the  names 
of  certain  persons  upon  the  odiciat  ballot 
as  nominees  of  a  great  political  party  for 
state  offices,  and  the  Rinder  Case  was  a 
very  good  example  of  the  exceptional  caaea 
wb.Te,  though  the  office  in  issue  was  purely 
local,  jurisdiction  was  asaiimed  because  of 
the  absolute  inadequacy  of  the  remedy  in 
the  lower  courts,  and  the  abstract  question 
involved  was  a  question  alTccting  the  in- 
terests of  the  entire  public. 

Another  group  of  signilicaiit  caaca  under 
the  fourth  head  are  the  mandamus  actions 
brought  to  compel  payment  of  funds  from 
the  state  treasury  to  the  persons  or  corpora- 
tions alleged  to  tie  entitled  thereto  by  law. 
In  this  group  fall  State  ex  rel.  Bell  v. 
Ilarahaw,  76  Wis.  230,  45  N.  W.  308. 
brought  to  compel  the  state  treasurer  to 
pay  over  certain  moneys  in  the  state  treas- 
ury to  certain  counties;  State  ex  rel.  New 
Richmond  v.  Davidson.  114  Wis.  563.  5H 
I..R.A.  739,  88  N.  V\.  506,  90  \.  W.  1067, 
brought  to  compel  the  atate  treasurer  to 
pay  over  to  the  city  of  Nciv  Richmond  an 
appropriation  made  by  the  legislature  on 
account  of  daniagea  sulTerol  by  the  cily  in 
a  cyclone;  State  ex  rel.  Garrett  v.  Froeli- 
lich.  118  Wis.  129,  81  L.R.A.  345,  90  Am. 
St.  Rep.  08.1,  04  N.  W.  50,  brought  to  com- 
pel auditing  of  claims  against  the  atate 
for  the  Kectcy  treatment  of  drunkards  at 
private  sHnitariums;  State  ex  rel.  Bueil  v, 
l'"rear,  140  Wis.  201,  34  L.R.A.{N,S.l  480, 
131  N.  W.  832.  brought  to  compel  BuditinR 

and  its  employees;  and  State  ex  rel.  Hash- 
ford  V.  Frear,  138  Wis.  536,  120  N.  W.  216, 
10  Ann.  Cas.  1019,  brought  to  compel  audit- 
ing of  the  salary  of  a  justice  of  this  court. 
Under  this  head,  also,  naturally  fall  the 
cases  involving  the  issuance  or  revocation 
of  licenses  and  patents,  and  of  these  the 
case  ot  State  ex  rel.  Drake  v.  Ilovie,  40  Wis. 
175.  186.  22  Am.  Rep,  6n2.  is  the  moat 
significant.  Here  mandamus  was  invokefl 
against  the  secretary  of  state  upon  the 
mere  relation  of  a  private  individual  in 
order  to  compel  that  oMicer  to  revoke  the 
license  of  a  foreign  insurance  company, 
because   it   had    committed    an    net   which. 
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iiniler  the  state  law,  worked  a  forfeiture 
of  its  license.  In  this  case  the  attorney 
general  appeared  for  the  secretary  of  state, 
and  BUg){eBted  tliat  tlie  relator's  [icrsonal 
grievance  bad  been  settled.  Nevertheieaa 
the  action  itent  on  as  the  suit  of  tiie  state 
to  vindicate  and  preserve  "the  prerogatives 
□f  the  state  in  its  BOTpreiijn  character," 
and  a  peremptory  mandamufl  was  awarded. 
Other  eases  of  this  general  nature  are 
State  ex  rel.  Anderson  v.  Timme,  60  Wis. 
344,  18  N.  VV.  837,  brought  to  eonipel  the 
issuance  of  a  patent  by  the  commissioners 
of  public  lands;  State  ex  rel.  Abbot  v.  Mc- 
Fetridgc,  64  Wis.  130,  24  N.  W.  140,  to 
compel  issuance  of  a  license  to  a  railroad 
company  to  do  business,  on  the  aliegation 
that  It  had  fully  paid  the  legal  license  fees; 
also,  the  case  of  State  ex  rel.  Covenant  Mut. 
Ben.  AsBO.  v.  Root,  83  Wis.  667,  19  L.R.A. 
27],    54   N.    W.    33,    brought  to  compel  the 

license  to  q  foreign  insurance  company 
which  had  fully  complied  with  the  law. 
'I'hia  last  ease,  however,  was  directly  over, 
ruled  in  the  case  of  Re  Court  of  Honor, 
109  Wis.  62.5,  66  N.  W.  497,  where  this 
court  refused  to  entertain  an  exactly  simi- 
lar action,  on  the  ground  that  the  primary, 
right  sought  to  be  vindicated  was  private 
and  the  public  right,  if  involved  at  all,  was 
only  incidentally  affected,  and  hence  the 
circuit  court  was  the  appropriate  tribunal 
to  pass  on  the  question  in  the  first  instance. 
Whether  this  ruling  does  not  in  effect  nega- 
tive jurisdiction  in  the  Timme  and  Mc- 
Fetridge  Cases  just  cited  may  be  a  question 
of  some  doubt,  hut  it  is  not  necessary  to 
determine  it  here.  The  ease  of  State  et  rel. 
(iuenther  v.  Miles,  52  Wis.  488,  0  N.  \Y.  403, 
where  the  original  jurisdiction  was  used  on 
the  relation  of  the  state  treasurer  to  com- 
pel a  county  treasurer  to  make  sn  uflicial 
return,  is  not  significant,  as  the  quwtion 
of  jurisdiction  was  not  raided. 

V.  In  the  last  class  fall  the  cases  where 
it  is  sought  to  restrain  a  atnte  oHicer  (and 
in  exceptional  cases  a  county  oflicerl  from 
committing  an  unlawful  act  which  will  af- 
fect the  prerogatives  or  sovereignty  of  the 
state,  or  the  liberties  of  the  people.  l~he 
most  conspicuous  examples  in  this  clnss  of 
cases  are  the  so-called  "CJprrymander  Cases," 
State  ex  rel.  Atty.  Cien.  v.  Cunnin^rhsn),  81 
Wis,  440,  1.5  L.r!a.  501,  61  N.  W.  724,  and 
SUte  ex  rel.  Lamb  v.  Cunningham,  83  \\n. 
90,  17  I-.R,A.  14S,  35  Am.  St.  Rep.  27,  53 
N.  W.  35,— the  first  of  which  was  bronglit 
by  the  attorney  general  himself,  anit  the 
second  by  a  private  relator  on  leave  of  the 
court,  after  the  attorney  general  had  re- 
fused to  act.  In  these  esses  it  was  sought 
to  enjoin  the  secretary  of  state  from  carry- 
ing out  the  tenna  of  an  apportionment  law, 
1.R.A.191.1B. 


on  the  ground  that  the  law  violated  the  com- 
mands of  the  Constitution,  and  was  void. 
Here,  for  the  first  time,  thin  court  held 
that  it  could  and  would,  on  the  relation  of 
a  private  citizen,  pirevent  a  state  oRicer 
from  enforcing  an  im  constitutional  law 
which  injuriously  affected  the  liberties  of 
the  people  as  an  unfair  and  unconstitutional 
division  of  the  legislative  election  districts 
of  the  state  must  necessarily  do.  In  neither 
of  these  cases  was  jurisdiction  sustained, 
iiecause  of  the  alleged  unlawful  expenditure 
of  public  funds,  nor  because  of  the  fact 
that  the  relator  was  a  taxpayer,  but  in 
both  the  ground  was  that  an  injury  to  the 
people  of  the  state  was  about  to  be  coni- 
iiiitted  by  depriving  many  voters  of  their 
just  and  constitutional  rights  in  the  elec- 
tion of  the  legislative  bodies  of  the  state 
under  the  form  of  a  law  which  violated  the 
etpres't  command  of  the  Constitution.  The 
evident  idea  was  that  the  relator  was  in  no 
sense  the  plaintilT.  He  aimply  brou«ht  tile 
matter  to  the  attention  of  the  court,  am). 
when  he  had  performed  this  function,  he 
ceased  to  be  of  importance,  'i'hc  suit  be- 
came from  its  inception  the  suit  of  the 
state  to  vindicate  the  liberties  of  its  peo- 
ple generally. 

Following  these  cases  at  a  eonsidernble 
distance  in  time,  but  practically  identical 
in  principle,  are  the  ao-ealled  "Twenty 
Per  Cent  Cases,"— State  ex  rel.  SfeOrael  v. 
Phelps.  144  Wis.  1,  35  I^R.A.fN.S.)  353, 
128  X.  VV.  1041,  and  State  ex  rel.  Hanna 
V.  Frear,  144  Wis.  58,  128  N.  W.  1061,— 
where,  on  the  relation  of  private  individuals, 
state  and  county  officers  were  sought  to  be 
unjoined  from  enforcing  a  law  requiring 
that,  in  order  to  be  represented  on  the  of- 
ficial ballot,  a  political  party  must  cast  at 
the  primary  20  per  cent  of  its  vote  for 
governor  at  tiie  last  preceding  general  elec- 
tion. The  ground  taken  was  that  this  pro- 
vision was  an  unreasonable,  unconstitu- 
tional restriction  or  infringement  on  the 
freedom  of  the  ballot,  and  hence  it  affected 
the  liberties  of  the  people.  Although  ob- 
jection to  the  jurisdiction  was  formally 
taken  in  these  cases,  it  was  not  pressed,  it 
was  not  discussed,  and  the  court  simply 
said  that  it  saw  no  reason  why  jurisdiction 
should  not  be  exercised. 

In  this  class,  if  anywhere,  must  natural- 
ly  fall  (he  case  of  State  ex  rel.  Ravmer  i. 
Cunningham,  82  Wis.  39,  51  N.  W.  1133, 
which  has  been  previously  cited,  brought  on 
the  relation  of  a  taxpayer  to  prevent  the 
payment  of  salary  ko  a  state  officer  over 
and  above  the  amount  limited  by  the  Con- 
stitution. As  has  been  before  faid  in  this 
opinion,  the  jurisdiction  in  that  case  waa 
sustained  by  brief  reference  to  the  first 
Gerrymander   Case,   which   is  quite  plainly 
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a  different  caae.  Usqueationablf  the  real 
ground  waa  tUat  the  legisUturv  was  b; 
express  comma.nd  of  tlie  GonstitutioH  pto- 
liibited  from  paying  to  the  state  EUperin* 
tendent  out  of  the  atate  funds  any  sum 
exceeding  $1,200  per  annum,  Honce  the  law 
attacked  in  that  case,  which  directed  pay- 
ment of  a  greater  sum  every  year,  was  ab- 
solutely void,  aud  the  Elat«  itacK  was 
entitled  to  the  intervention  of  the  extraor- 
dinary jurisdiction  of  thia  court  to  pro- 
tect itself  from  unconstitutiouai  and  un- 
lawful depletion  of  its  treasury  by  ita  own 

Id  both  the  Koseniiein  Caee,  l^S  VVia.  173, 
110  N.  W.  804,  and  the  Filer  4  S.  Case, 
146  Wis.  629,  132  N.  \V.  584,  the  appliea- 
tions  to  bring  actions  on  the  relatiou  of 
taxpayers  were  denied,  because  it 
aidered  in  each  ca»c  that  no  unlawful  ex- 
penditure of  funds  by  state  ofticers  was 
threatened,  but  in  the  lirst-named  esse  it 
WHS  expressly  said,  and  in  the  second  it 
was  assumed,  that,  in  order  to  prevent  il- 
legitimate expenditure  of  state  funds,  an 
equitable  action  on  the  initiative  of  a  tax- 
payer, after  refusal  bj  the  attorney  general, 
would  be  properly  within  the  original  ju- 
risdiction of  this  court.  There  are  several 
other  cases  which  have  more  or  le««  Inuring 
on  the  general  question  which  will  be  briefly 
mentioned.  In  the  case  of  Re  Hartung,  9S 
Wis.  140,  73  N.  W.  988,  it  wns  souglit  to 
use  the  original  jorisdiction  of  this  court 
by  way  of  injunction  to  put  an  end  to  a 
public  nuisance  in  the  town  of  Wauwatosa, 
consisting  of  the  depositing  of  garbage  on 
the  surface  of  land  to  the  discomfort  of  a 
very  large  neighborhood;  but  it  was  held 
timt  auch  a  wrong,  though  public,  was  not 
a  wrong  alTecting  the  sovereignty,  fran- 
cbisce,  or  prerogatives  of  the  state,  or  the 
liberties  of  the  people  at  large,  and  that  the 
remedy  was  in  the  local  courts.  This  seems 
to  be  an  entirely  logical  application  of  the 
j^neral  principle  laid  down  in  the  Railroad 
Caaes  that,  even  thougli  a  question  he  pu6- 
tioi  juris,  it  will  not  call  for  the  use  of  the 
original  jurisdiction  if  it  be  merely  local 
in  its  effect.  The  sequel  to  this  case,  which 
appears  bv  reference  to  State  ex  rel.  Har- 
tung V.  Milwaukee,  102  Wis.  509,  78  N.  W. 
766,  is  also  inatructive.  After  the  decision 
in  Re  Hartung,  supra,  the  relator  went  to 
the  circuit  court,  and,  after  refusal  by  the 
attorney  general,  was  allowed  to  bring  an 
action  in  the  circuit  court  in  the  name  of 
the  state  to  enjoin  the  further  continuance 
of  the  alleged  public  nuisance.  The  case 
was  tried  on  the  merita  and  an  injunction 
refused,  and  on  appeal  to  this  court  it  was 
held  that  the  circuit  court  was  not  given 
the  writ  of  injunction  for  prerogative  pur- 
poses, as  this  court  was,  and  that  hence  the 
L.R.A.1015B. 


I  action  below  was  never  in  tact  an  »ction 
by  the  state,  notwithstanding  its  title,  but 

I  was  an  action  by  a  private  party. 

I  In  view  of  this  last-named  decision,  the 
recent  ease  of  State  ex  rel.  Van  Alatine  v. 
Frear,  142  Wis.  320,  125  N.  W.  BBl,  £0 
Ann.  Caa.  633,  becomes  interesting,  if  not 
important.  This  case  was  an  action  brought 
in  the  circuit  court  in  the  name  of  the  state, 
after  refusal  to  act  by  the  attorney  general. 
upon  tlie  relation  of  a  taxpayer;  the  object 
being  to  enjoin  the  secretary  of  state  and 
state  treasurer  from  carrying  out  the  pro- 
visions of  the  primary  election  law,  and 
especially  from  auditing  or  paying  claims 
or  bills  for  expenses  arising  under  the  law, 
on  the  grouiMl  of  unconstitutionality  ol  the 

I  law.  The  juriadiction  of  the  circuit  court 
in  thia  case  was  not  challenged  by  demurrer, 
nor  was  it  raised  or  considered  either  in 
tile  lower  court  or  in  this  court,  yet  it 
seems  quite  manifest  that  it  was  a  case 
where  injunction  was  used  in  the  circuit 
court  for  prerogative  purposes  contrary  to 
the  principle  laid  down  in  tlic  case  of  State 
ex  rel.  Hartung  v.  Milwaulcee,  juat  cited. 
However,  as  the  question  of  jurisdiction 
pa^ed  aab  sUentio,  the  case  is  not  sig- 
nificant. 

Before  proceeding  to  draw  general  coD' 
elusions  from  these  decisions  as  to  the  held 
of  the  original  jurisdiction,  so  far  as  any 
Held  has  been  marked  out  by  the  decisions, 
it  may  be  well,  in  order  to  avoid  miaap- 
preheuflion,  to  notice  the  fact  that  the  l^is- 
laturc  by  %  3200,  Stat.  181)8,  has  consented 
that  the  state  may  be  sued  in  the  supreme 
court  by  any  person  having  a  just  claim 
which  has  been  disallowed  by  the  legisla- 
ture. Actions  brought  under  this  section 
are,  of  course,  brought  hy  virtue  of  the 
consent  of  the  state,  without  which  the  sov- 
ereign itself  cannot  be  sued.  Kothing  said 
in  this  opinion  is  to  be  construed  as  having 
any  bearing  on  this  section  or  the  actions 
brought  under  it. 

The  aifirmative  result  of  the  significant 
cases  since  the  Railroad  Cases  is,  as  it 
seems  to  ua,  that  the  original  jurisdiction 
of  this  court  may  be  rightly  invoked  when 
there  is  a  showing  made  either  that  ( 1 )  a 
citizen  is  wrongfully  deprived  of  his  liberty: 
(2)  a.  state  ofiice  has  been  usurped;  (3) 
a  franchise  grantable  only  by  the  state  has 
been  usurped,  abused,  or  forfeited;  (4) 
a  law  regulating  public-service  corporations 
in  tile  interest  of  the  people  is  systematical- 
ly disobeyed  and  set  at  naught;  (5)  a 
navigable  river,  which  the  state  ia  bound  to 
keep  open  as  a  highway  lor  all,  is  obstruct- 
ed or  encroached  upon,  or  a  public  railroad 
built  under  a  charter  granted  by  the  state 
is  about  to  be  destroyed;  16)  a  state  of- 
ficer declines  to  perform  a  ministerial  duty> 
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in  the  performance  of  which  the  people  at 
large  have  a  material  interest;  (7)  a  state 
ofBcer  is  about  to  perform  bd  oflicial  act 
material  If  afiecting  the  interests  of  the 
people  at  large,  which  is  contrary  to  law 
or  imposed  upon  him  by  the  tenns  of  i 
law  wbich  violates  coDttitational  provi- 
sions; or  (S|  the  situation  Is  ineh  in  a 
matter  pvbli<H  jurit  that  the  remedy  in  the 
lower  courts  is  entirely  laclting  or  absolute- 
ly inadequate,  and  hence  jurisdiction  must 
be  taken  or  Justice  will  be  denied.  It  is 
not  meant  by  this  attempted  claaiification 
that  no  cases  which  do  not  fall  within  one 
or  the  other  of  tlie  classes  can  ever  call 
for  the  exercise  of  the  original  jurisdiction, 
but  simply  that  eases  falling  within  thcue 
general  clashes  have  been  held  to  be  prope: 
ly  within  the  original  jurisdiction. 

In  addition  to  these  eight  affirmative 
propositions,  the  decided  cases  justify  the 
statement  of  several  negative  propoditions 
which  arc  also  helpful  upon  the  general  ques- 
tion. 'ITiese  are:  (1)  A  case,  although  in- 
volving a  question  publici  ;um,  will  not 
come  within  the  jurisdiction  if  it  be  only 
local  in  its  effect,  subject  only  to  the  excep- 
tion named  in  the  eighth  class.  (2)  A  casit 
involving  a  mere  private  interest,  or  one 
whose  primary  purpose  is  to  redress  a  pri- 
vate wrong,  will  not  be  entertained.  (-!)  A 
case  will  not  t>e  dismissed,  however,  because 
there  is  a  private  interest  involved  with 
the  public  interest,  provided  thnt  private 
interest  be  incidental  merely,  and  the  vindi- 
cation of  the  public  right  be  the  primary 
purpose  of  the  action.  |4)  An  action  in- 
volving a  private  as  well  as  a  public  in- 
terest will  not  be  dismissed  merely  because 
the  private  interest  may  drop  out,  provided 
the  public  and  private  interests  he  sever- 
able and  the  public  interest  still  exists. 
(5)  The  Constitution  has  not  given  the  cir- 
cuit court  the  power  to  use  the  writ  of 
injunction  as  a  prerogative  jurisdictional 
writ,  as  it  has  been  given  to  the  supreme 
court,  hence  the  circuit  court  has  not  t)ie 
power  in  an  action  not  brought  by  the  at- 
torney general,  but  on  the  relation  of  a 
private  citiceu  only,  to  use  the  writ  for 
prerogative  purposes. 

It  seems  to  us  now  that  the  real  funda- 
mental philosophy  of  the  original  jurisdic- 
tion and  its  use  has  not  been  at  all  times 
fully  apprehended  by  the  court,  even  sinre 
the  elaborate  discussion  in  the  Railroad  and 
Eau  Claire  Cases,  but,  after  this  review  of 
the  authorities,  it  seems  quite  simple,  and 
it  really  comes  down  to  a  few  propositions 
wliich,  when  thoroughly  understood,  solve 
many  diflicultiee. 

This  transcendent  jurisdiction  is  a  ju- 
risdiction reserved  for  the  use  of  the  state 
Itself  when  it  appears  to 
I,.Rjl.l915B. 


vindicate  or  protect  its  prerogatives  or 
franchises  or  the  liberties  of  its  people.  The 
state  uses  it  to  punish  or  prevent  wrongs 
to  itself  or  to  the  whole  people.  The  state 
is  always  the  plaintilT,  and  the  only  plain- 
tiff, whether  the  action  be  brought  by  the 
attorney  general,  or,  against  hie  consent,  on 
the  relation  of  a  private  individual  under 
the  permission  and  direction  of  the  court. 
It  is  never  the  private  relator's  suit.  He 
is  a  mere  incident.  He  brings  the  public 
injury  to  the  attention  of  the  court,  and 
the  court,  by  virtue  of  the  power  granted 
b;  the  Constitution,  commands  that  the 
suit  lie  brought  by  and  for  the  state.  The 
private  relator  may  have  a  private  interest 
which  may  be  extinguished  lif  it  be  sever- 
able from'thc  public  interest),  yet  still  the 
state  s  action  proceeds  to  vindicate  the  pub- 
lic right.  The  fact  that  in  many  cases,  as, 
for  example,  cases  of  unlawful  imprison- 
ment, the  private  wrong  and  the  public 
wrong  are  so  closely  identitied  that  the  end- 
ing of  the  private  wrong  necessarily  puts 
sn  end  to  the  public  wrong,  makes  no  dif- 
ference with  the  principle. 

These  propositions,  if  correct,  and  we  be- 
lieve they  are,  demonstrate  very  clearly  that 
there  can  be  no  such  thing  as  a  taxpayer's 
action  (as  that  action  is  Icnown  in  the 
circuit  courts)  brought  in  the  supreme 
court  within  the  original  jurisdiction.  The 
philosophy  of  the  taxpayer's  action  in  the 
circuit  court  is  that  the  taxpayer  is  a  mem- 
ber of  a  municipal  corporation,  who,  by 
virtue  of  his  contributions  to  the  funds  ol 
the  municipality,  lias  an  interest  in  its 
funds  and  property  of  the  same  general 
quality  HS  the  interest  of  n  stockholder  in 
the  funds  of  a  business  corporation,  and 
hence,  when  corporate  oflicers  are  about  to 
illegally  use  or  squander  its  funds  or  prop- 
erty, he  may  appeal  to  a  court  of  equity 
on  behalf  of  himself  and  his  fellow  stock- 
holders (i.  e„  taxpayers)  to  conserve  and 
protect  the  corporate  interests  and  property 
from  spoliation  iiy  its  own  oUicers, 

'ilie  taxpayer  himself  is  the  actual 
party  to  the  litigation,  and  represents  not 
the  whole  public,  nor  the  state,  nor  even 
sll  the  inhabitants  of  his  municipality,  but 
a  comparatively  limited  class;  namely,  the 
citizens  who  pay  taxes.  In  short,  he  sues 
for  a  class. 

No  such  thing  is  Icnown  in  the  exercise 
of  the  original  jurisdiction  of  this  court. 
In  actions  brought  within  that  jurisdiction 
the  state  is  the  plaintiff,  and  sues  to  vindi- 
cate the  rights  of  the  whole  people. 

The  Bolens  Case  cannot,  therefore,  be  held 
to  come  within  the  original  jurisdiction  of 
this  court,  if  it  be  a  mere  taxpayer's  action. 

'niis  conclusion,  however,  by  no  means 
■ads  to  the  result  that  the  original  juris- 
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diction  may  not  properly  be  uacd  at  tlie  in- 
stance and  upon  tiie  relation  of  a  private 
individual  to  atay,  by  appropriate  writ,  the 
expenditure  of  tlie  Htsle'a  funds  for  pur- 
pOBEB  expressly  or  by  necesaary  implication 
forbidden  by  the  Constitution.  Such  use 
of  funds  by  a  state  oIBcRr  is  certainly  aa 
mitch  a  breach  of  duty  and  an  injury  to 
the  state  as  the  refusal  to  pay  out  funds 
ivhich  have  be^n  lawfully  appropriated,  or 
the  failure  to  obey  tlie  provisions  of  general 
election  laws;  but  in  such  case  the  action 
is  the  action  of  the  state  as  truly  ag  if 
brought  by  the  attorney  general,  not  the 
action  of  the  taxpaving  relator. 

If  this  be  true,  'we  can  see  no  logical 
escape  from  tlie  conclusion  that,  where  state 
oflicials  are  about  to  spend  the  state's  mon- 
ey in  executing  an  unconstitutional  law,  the 
state  may  prevent  the  threatened  misappli- 
cation of  its  funds  by  the  same  means. 
Tliis  seems  to  us  the  only  logical  basis  upon 
which  the  case  of  State  ex  rel.  llaynicr  v. 
Cunningham,  82   Wis.  30,   59   N.   W.   1133, 

But  it  must  be  recognised  that  such  a 
power  is  extreme.  1o  arrest  the  hand  of 
a  state  oltieer  as  lie  is  about  to  carry  out 
the  command  of  the  legislature  is  indeed 
a  serious  step,  one  not  to  be  taken  sura- 
niarily.  or  without  profound  consideration. 
Aa  the  power  is  great,  it  should  he  exer- 
cised with  a  wisdom  and  discretion  coro- 
mensiirate  with  its  greatness.  No  trivial 
grounds  should  impel  the  court  to  permit 
its  exercise.  This  court  will  certainly  not 
feel  obliged,  in  every  case  where  there  is  a 
tlireatened  expenditure  of  atate  fundu  under 
a  law  of  doubtful  constitutionality,  to  al- 
low an  action  of  this  nature  to  be  brought 
in  the  name  of  the  state,  but  will  feel  en- 
tirely fr(«  to  leave  the  question  of  consti- 
tutionality to  be  settled  as  it  may  arise  in 
ordinary  litigation.  The  defiance  of  ex- 
press or  implied  constitutional  commands 
may  be  so  flagrant  and  patent  as  to  make 
the  exercise  of  this  great  power  appear  jus- 
tlKable,  if  not  absolutely  necessary,  and 
in  such  ease  it  will  be  exercised  courageous- 
ly. This  court  will,  however,  judge  of  the 
p\igcncy  in  each  ease  as  it  arises,  and  will 
endeavor  to  guard  the  great  power  from 
being  used  in  trifling  cases  or  to  accomplish 
ulterior  purposes, 

'  In  the  present  case  we  go  no  further  than 
to  state  these  general  principles.  We  do 
not  find  it  necessary  to  decide  whether  the 
alleged  illegal  expenditure  of  funds  alone 
]ireaents  a  case  of  such  exigency  as  to  justi- 
fy the  use  of  the  original  jurisdiction  of  this 
court  to  prevent  such  expenditure.  There 
are  other  and  more  important  features  in 
■   present   case   whii*.   in   our   judgment, 
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'  present  a  proper  case  for  the  exercise  of  tbe 
original  jurisdictioD. 

The  law  which  is  attacked  here,  if  it  be 
valid,  makes  a  radical  change  in  the  present 
system    of    taxation    over    the    whole   state. 

Since  tlie  days  when  Hampden  refused  tu 
pay  the  ship  money,  unjust  taxation  lias 
been  deemed,  by  English  speaking  nations, 
at  least,  to  vitally  concern,  if  not  to  destroy, 
the  lilierties  of  the  people.  Such  taxation 
has  been  deemed  to  justify  armed  resist- 
ance, and,  if  need  be,  revolution.  Insis- 
tence upon  it  cost  diaries  1.  his  life  and 
England  an  Kmpire.  If  this  law  in  its 
essential  provisions  violates  coustitutiowal 
provisions,  and  hence  is  void,  taxation  un- 
der it  is,  of  course,  unjust,  and  the  sums 
which  may  l>e  collected  under  it  are  un- 
lawfully collected.  It  makes  in  terms  a 
very  sweeping  change  in  the  methods  of 
taxation  in  every  taxing  district  of  the 
state,  and  shifts  the  burdens  of  taxation 
so  that  many  will  pay  more  than  under 
the  old  system,  while  many  will  pay  less. 
If  it  should  go  into  operation  Cor  a  year  or 
two  and  then  be  held  unconstitutional  in 
some  actual  case,  the  ninfuaion  created  in 
the  tinancial  affairs  of  the  aUte  and  of  ev- 
ery municipality  would  umjuestionabl;  be 
great.  ^Ve  cannot  but  regard  any  serious 
question  as  to  the  constitutionality  of  such 
a  law  as  a  question  seriously  aH'l^:tiug  the 
prerogatives  of  the  state,  aa  well  aa  the 
lilierties  of  the  people;  iKnee-  wc  conclude 
that  the  case  presented  is  one  justly  calling 
tor  the  exercise  of  the  original  jurisdiction 
of  this  court. 

Mtiny  provisions  of  the  taw  are  attacked 
as  olTending  against  either  ttie  Federal  or 
the  state  Constitutions.  Wc  shall  only 
treat  the  contentions  which  might,  from 
some  point  of  view,  be  considered  as  going 
to  the  validity  of  tlie  whoh;  act.  As  to  those 
minor  provisions,  which  are  properly  to  he 
regarded  as  matters  of  detail,  we  shall  ex- 
press no  opinion,  'iliis  is  in  accord  with 
our  wcll-estahlished  custom  in  cases  of  this 
nature.  Wadhams  Oil  Co.  v.  Tracy,  141 
Wis.  150,  123  N.  W.  783,  IS  Ann.  (.'as.  TTfl : 
State  ex  rel.  Buell  v.  Krear,  146  Wis.  291. 
34  I,.R.A.IN.S.|  480.  131  N.  W.  832;  Borg- 
nis  V.  Talk  Co.  14T  Wis.  327,  37  L.R.A. 
(K.R.)  480,  133  N.  W.  208,  2  X.  C.  C.  A. 
834.  A  few  general  observations  may  not 
lie  out  of  place  before  taking  up  for  con- 
sideration the  specific  claims  of  unconstitu- 
tionality  which   arc  ui^ed  upon  our  atten- 

Thc  jaw  in  qncstion.  if  valid,  works  « 
very  important  change  in  the  general  taxa- 
tion policy  of  the  state.  Kver  since  the 
foundation  of  the  state  government  it  has 
been  tlie  policy  of  the  state  to  levy  ita 
general  taxes  upon  property,  either  i-cal  or 
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personal,  with  the  exception  of  the  inheri- 
tance taxes  and  the  license  taxes  flrat  levied 
on  railroads  and  latterly  upon  otlier  public- 
service  corporationa.  Tlie  Constitution  ol 
the  state,  tliough  not  forbidding  excise  taxa- 
tion, aa  determined  in  the  inheritance  tax 
case  ( Nunnemacher  v.  State,  129  Wis.  190, 
9  I..K.A.(N.S.)  121,  108  N.  W.  627,  9  Ann. 
Cas.  711),  contained  only  one  brief  section 
on  the  general  subject  of  taxation]  namel;, 
g  1  of  article  6,  reading  as  follows:  "The 
rule  (if  taxation  shall  be  uniform,  and 
taxes  shall  be  levied  upon  audi  propert;  as 
the  legislature  shall  prescribe,"  L'nder  this 
section  property  taxation  has  been  the  rule, 
with  the  exceptions  just  noted,  until  the 
passage  of  the  present  law.  'i'hia  law,  how- 
ever, is  but  tbe  concrete  embodiment  of  a 
popular  eentiment  which  has  been  abroad 
for  sometime.  Tlie  legislatures  of  1906  and 
1907  (Laws  1907.  chap.  661)  passed  a  reso- 
lution recommending  the  amendment  of  the 
section  of  the  Constitution  quoted,  hj  the 
addition  of  the  following  worda;  "Taxes 
may  also  be  imposed  on  incomes,  privileges, 
and  occupations,  which  taxes  may  be  gradu- 
ated, and  progressive  and  reasonable  ex- 
emptions may  bie  provided."  This  change 
was  ratilied  by  the  people  at  the  general 
election  held  in  November,  190S,  and  thus 
■waa  clearly  expreaaed,  by  both  l^isiatute 
and  people,  the  idea  tliat  some  form  of  gen- 
eral taxation  in  addition  to,  or  in  place 
of.  property  taxation,  might  well  be  adopt- 
ed. The  attempt  bas  now  been  made  to 
carry  out  this  Idea,  and  we  have  the  result 
before  us  in  the  present  law.  With  the 
political  or  economic  policy  or  expediency 
of  the  law,  we  have  nothing  to  do.  If  it  be  . 
within  constitutional  lines,  it  represents 
and  embodies  public  policy,  because  it  is 
enacted  by  that  branch  of  the  government 
which  determines  public  policy. 

It  may  be  well  to  note,  however,  that  In- 
come taxation  ia  no  new  and  untried  ex- 
periment in  tlie  Held  of  taxation.  It  has 
been  in  use  in  various  forms,  and  generally 
with  the  progressive  feature,  bj  many  of 
the  civilized  governments  of  the  world  for 
decades,  which  in  some  instanceB  run  into 
centuries.  It  has  lieen  used  at  various 
times  by  nearly  or  quite  twenty  of  our  own 
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used  for  a  brief  period  by  the  gov- 
ernment of  tbe  United  States,  and  is  now 
in  successful  operation  in  practically  all  of 
tbe  great  nations  of  the  civilized  world,  ex- 
cept the  United  States.  The  fundamental 
idea  upon  which  its  champions  rest  their 
argument  in  its  favor  is  tliat  taxation 
should  logically  be  imposed  according  to 
ability  to  pay,  rather  than  upon  the  mere 
possession  of  property,  wbicb  for  various 
r..R.A.l(>lSB. 


;hat  there  should  be  aa  near- 
ly aa  practicable  equality  of  aacrilice  among 
the  variauB  taxpayers,  and  that  a  tax 
levied  at  a  uniform  or  proportional  rate 
can  rarely,  if  ever,  produce  equality  of 
sacrifice;  that  1  per  cent  of  a  amalt  income, 
which  just  suRicea  to  support  its  owniT.  is 
a  far  larger  relative  contribution  to  the 
public  treasury  than  1  per  cent  of  an  in- 
come so  large  that  it  cannot  be  exhausteil 
by  its  owner,  except  by  means  of  lavish  and 
extravagant  expenditures. 

We  are  not  to  be  understood  by  these  re- 
mariis  to  be  advancing  arguments  in  sup- 
port of  the  policy  or  expediency  of  the  law. 
but  simply  as  showing  that  in  passing  the 
law  the  legislature  ia  only  adopting  a 
'scheme  of  taxation  wbicb  has  been  approved 
for  many  years  by  many  of  the  most  en- 
lightened goiernments  of  the  world,  and  has 
the  sanction  of  many  thoughtful  economists. 

By  the  present  law  it  is  quite  clear  Ibat 
personal  property  taxation  for  all  practical 
purposes  becomes  a  thing  of  the  past.  The 
specific  exemptions  of  all  money  and  cred- 
its and  the  great  bulk  of  stocks  and  bonds, 
as  well  as  of  all  farm  machinery,  tools. 
wearing  apparel,  and  household  furniture  in 
actual  use,  regardless  ot  value,  goes  far  to 
eliminate  taxation  of  personal  property: 
while  tlie  provision  that  he  who  pays  per- 
sonal property  taxes  may  have  the  amount 
BO  paid  credited  on  his  income  tax  for  the 
year  seems  to  put  an  end  to  any  elTective 
taxation  of  personal  property.  ITiat  taxa- 
tion of  such  property  has  proven  a  prac- 
tical failure  will  be  admitted  b;  alt  who 
have  given  any  attention  to  the  subject. 
Doubtless  this  was  one  of  tbe  main  argu- 
ments ill  the  legislative  mind  for  the  pass- 
age of  the  present  act.  By  this  act  the  leg- 
islature has,  in  subatancc,  declared  that  the 
atate'a  system  of  taxation  aliall  be  changed 
from  a  system  of  uniform  taxation  of  prop- 
erty (which  so  far  as  personal  property  is 
concerned  has  proven  a  failure)  to  a  system 
which  shall  be  a  combination  of  two  ideas: 
namely,  taxation  of  persons  progressively. 
according  to  ability  to  pay,  and  taxation 
of    real    property    uniformly,    according   to 

We  pass  from  these  general  observations 
to  consideration  of  the  specilic  grounds  of 
unconstitutionality  alleged. 

I.  Tt  is  first  claimed  with  much  earnest- 
ness and  ability  that  the  act  violates  the 
provisions  of  the  14th  Amendment  to  the 
Federal  Constitution.  One  of  the  conten- 
tions under  this  head  is  that  the  progres- 
sive features  of  the  act  are  discriminatory, 
if  not  absolutely  conHscatory.  Another  con- 
tention  is  that  the  act  provides  for  double 
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taxation,  and  for  both  reasonn  it  ie  claimed 
that  it  denies  to  citizens  the  "equal  protec- 
tion of  the  lawB."  It  is  aaid  in  support  of 
this  contention  that  the  L'nited  States  Su- 
preme Court  in  the  Pollock  Case.  157  U. 
S.  429,  39  L.  ed.  769,  15  Sup,  St,  Kep.  673, 
has  held  that  taxation  of  income  derived 
from  land  is  in  fact  taxation  of  the  land  it- 
self, hence  that  the  act  provides  for  double 
taxation!  first,  of  the  land  in  specie,  and 
next,  of  the  income  therefrom.  It  Bcema 
that  this  claim  may  be  very  easily  met. 
The  question  in  the  Pollock  Case  was  wheth- 
er the  taxation  of  rentals  of  land  was  di- 
rect taxation  within  the  meaning  of  that 
term  as  used  in  the  Constitution  of  the 
United  States;  and  it  was  held  to  be  the 
same,  in  substHnce,  as  a  tax  on  the  land 
itself,  and  hence  a  direct  tax.  This  may 
be  admitted  for  the  purposes  of  the  vase, 
but  it  does  not  appear  to,  in  anj  way, 
decide  the  question  here  at  issue,  or  even 
to  be  very  persuasive.  The  .question  there 
was  of  the  power  of  Congress  under  that 
clause  of  the  Federal  Constitution  nhich 
forbids  any  direct  Federal  tax,  except  one 
levied  in  proportion  to  the  population.  The 
question  here  is  primarily  of  the  power  of 
the  legislature  of  Wisconsin  under  its  Con- 
stitution to  levy  an  income  tax  in  addition 
to  a  real  estate  tax ;  and,  secondarily, 
whether  such  a  tax  denies  to  anyone  the 
equal  protection  of  the  laws. 

The  inapplicability  of  the  rule  of  the 
Pollack  Case  to  the  case  here  presented 
seems  so  plain  as  to  require  little  comment. 
There  can  be  no  doubt  of  the  proposition 
that  income  taxation  of  a  prt^reasive  char- 
acter, in  addition  to  taxation  of  property, 
is  directly  authorized  by  the  Constitution 
of  Wisconsin  as  amended  in  1308.  Words 
could  hardly  be  plainer  to  express  tliat  idea 
than  the  words  used.  From  them  it  clearly 
appears  that  taxation  of  property  and  tax- 
ation of  incomes  are  recogniied  as  two 
separate  and  distinct  things  in  the  state 
Constitution.  Both  may  be  levied,  and  laW' 
fully  levied,  because  the  Constitution  says 
BO.  However  philosophical  the  argument 
may  be  that  taxation  of  rents  received  from 
property  is  in  effect  taxation  of  the  prop- 
erty itself,  the  people  of  Wisconsin  have 
said  that  "property"  means  one  thin^,  and 
"income"  means  another;  in  other  words, 
that  income  taxation  is  not  property  taxa- 
tion, as  the  words  are  used  in  the  Consti- 
tution of  Wisconsin. 

'lliat  they  may  say  bo,  and  lawfully  say 
80,  there  is  no  doubt,  unless  some  restric- 
tion in  the  Federal  Constitution  is  thereby 
violated;  and  we  are  pointed  to  none,  save 
the  clause  guarantying  "equal  protection 
of  the  laws."  lliat  this  clause  does  not 
apply  to  the  case  seems  very  well  settled 
L.R.A.1915B. 


I  by  the  language  of  the  Supreme  Court  of 

the  United  States  itself  in  the  great  case 
of  Michigan  C.  R.  Co.  v.  Powers,  201  U.  IS. 
245,  at  pages  2S2,  293,  50  L.  ed.  744,  TSl, 
762,  26  Sup.  Ct.  Rep.  459,  462,  where  it  is 
Bald:  "There  ie  no  general  supervision  on 
the  part  of  the  nation  over  Btate  taxation; 
and  in  respect  to  the  latter  the  state  has, 
speaking  generally,  the  freedom  of  a  sover- 
eign both  as  to  objects  and  methoda.  It 
was  well  said  by  Judge  Wanty,  delivering 
the  opinion  of  the  circuit  court  in  this  case 
(Miehigan  R.  Tax-  Cases  [C.  C]  138  Fed. 
232)  ;  -There  can  at  this  time  he  no  ques- 
tion, after  the  frequent  and  uniform  ex- 
pressiona  of  the  Federal  Supreme  Court, 
that  it  was  not  designed  by  the  14t1i  Amend- 
ment to  the  Constitution  to  prevent  a  state 
from  changing  its  system  of  taxation  in 
all  proper  and  reasonable  ways,  nor  to  com- 
pel the  states  to  adopt  an  ironclad  rule 
of  equality,  to  prevent  tlic  classification  of 
property  for  purposes  of  taxation,  or  the 
imposition  of  d  life  rent  rates  upon  different 
claBses,  It  is  enough  that  there  is  no  dis- 
crimination in  favor  of  one  as  against  an- 
otlier  of  the  same  class,  and  the  method 
for  the  assessment  and  collection  of  the 
tax  is  not  inconsistent  with  natural  jus- 
tice.' "  This  doctrine  has  been  stated  and 
restated  in  many  forms,  but  with  sub- 
stantially the  same  meaning  in  many  Fed- 
eral cases,  begitining  with  the  case  of  Bell'a 
Gap  R.  Co.  V.  Pennsylvania,  134  U.  S.  232, 
33  L.  ed.  S92,  10  Sup.  Ct.  Rep.  633,  near- 
ly all  of  which  are  cited  in  the  Powers  Case 
at  the  close  of  the  clauses  above  quoted. 
It  seems  unnecessary  to  quote  or  descant 
upon  them.  The  sum  end  substance  of  it 
is  that  the  14th  Amendment  never  whs  in- 
tended to  lay  upon  the  states  an  unbending 
rule  of  equal  taxation.  The  states  may 
make  exemptions,  levy  different  rates  upon 
different  classes,  tax  such  pro]>erty  as  they 
choose,  and  make  such  deductions  as  they 
choose,  and,  so  long  as  they  oliey  their  own 
Constitutions  and  proceed  within  reasonable 
limits  and  general  usage,  there  is  no  poner 
to  say  them  nay. 

With  regard  to  the  progressive  feattire, 
it  is  aptly  said  in  Knowlton  v.  Moore,  17S 
U.  S.  41,  at  page  109,  44  L.  ed.  969,  996, 
20  Sup.  Ct.  Itep.  747,  774,  by  the  present 
chief  justice,  that  "taxes  imposed  with  ref- 
erence to  the  ability  of  the  person  upon 
whom  the  burden  is  placed  to  hear  the  same 
have  been  levied  from  the  foundation  of 
the  government.  So,  also,  some  authorita- 
tive thinkers  and  a  number  of  economic 
writers  contend  that  a  progressive  tax  is 
more  just  and  equal  than  a  proportional 
one.  In  the  absence  of  constitutional  limi- 
tation, the  question  whether  it  is  or  is  not 
is  legislative,  and  not  judicial."     No  more 
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need  b«  uid  bb  U>  the  progreBHiTC  feBture. 
Expreesly  permitted  as  it  is  by  our  own 
Conatitution,  and  clearly  not  within  the 
inhibitiona  of  the  14th  Amendment,  tlie 
progressive  feature  is  in  do  respect  ob- 
jectionable. It  was  suggested  in  tlie  Knowl- 
ton  Case,  supra,  tliat  poaaibly  the  case  might 
arise  whi're  exactions  eo  arbitrary  and  con- 
liBcatoi'f  miglit  be  imposed  under  the  guiee 
of  progressive  taxatioii  tbat  tlie  question 
would  arise  wbether  judicial  power  ehoiiltl 
not  afford  relief  under  inherent  anJ  funda- 
mental principles  of  Justice,  but,  aa  there 
ia  plainly  no  ground  for  such  a  eontenticjn 
here,  there  is  no  need  of  considering  the 
question. 

II.  It  is  argued  that  the  provision.*  which 
deny  to  nonreaidents  the  eveinptiuns  which 
mre  allowed  to  residents,  and  which  allow 
the  board  of  review  to  increase  the  asscas- 
ment  of  a  nonresident  without  notice,  while 
requiring  notice  to  be  given  to  a  resident, 
violate  S  2  of  uticle  4  of  the  Federal  Con- 
■titution,  which  provides  that  "the  citizenx 
of  each  state  shall  be  entitled  to  sit  privi- 
leges and  immunities  of  citizens  in  the  sev- 
eral atates."  The  question  as  to  the  validity 
of  the  proviaion  allowing  enemption*  to 
residents  of  the  state  and  denying  tbem 
to  nonresidents  is  raised,  and  receives  some 
attention  in  the  briefa,  but  was  not  men- 
tioned in  the  oral  arguments.  We  regard 
it  SB  a  question  involved  in  considerable 
doubt,  and  one  not  necessary  to  be  paneed 

It  cannot  he  imagined  for  a  moment  that 
the  legislature  would  have  tailed  to  pass 
the  act  had  it  not  contained  thia  provision, 
and  we  prefer  to  wait  until  the  question 
iB  presented  in  a  concrete  case,  at  which 
time  there  will  be  opportunity  to  fully  con- 
aider  it  after  comprehensive  briefs  anil  argu- 
ments. It  seems  that  the  Supreme  Court 
of  the  United  Statea  decided  in  Ward  v. 
Maryland,  12  Wall.  418,  at  page  430,  20 
L.  ed.  440,  452,  that  one  of  the  privileges 
■ud  immunities  protected  by  the  section 
quoted  is  the  right  "to  be  exempt  from  any 
hi^er  taxes  or  excises  than  are  imposed 
by  the  state  upon  its  own  citizens."  Other 
decisions  relied  on  upon  the  same  side  are 
Re  Stanford,  126  Cal.  112,  45  L.R.A.  788, 
fig  Pac.  462,  and  Sprague  v.  Fletcher,  8<1  Vt. 
68,  37  L.R.A.  840,  37  Atl.  239,  and  the 
cases  cited  in  the  latter  caae.  On  the  other 
side  reliance  is  placed  on  the  analotty  of  the 
lawa  providing  for  exemptions  from  execu- 
tion seizure,  which  confine  their  benefits 
to  residents,  and  upon  Travellera'  Ins.  Co. 
T.  Connecticut,  185  U.  8.  354,  46  L.  ed. 
946,  22  Sup.  Ct.  Rep.  673. 

So  far  as  the  provision  allowing  the  in- 
creasing of  an  assessment  against  a  nonresi- 
dent without  notice  is  concerned,  this  would 
L.R.A.1B15B. 


be  almost  h  neeeaaity  If  power  to 
the  asaessment  of  a  nonreaideut  ia 
to  be  given  to  the  board  at  all,  otherwise 
the  nonresident  would  only  need  to  stay 
out  of  the  atate  to  prevent  the  possibility 
of  an  increase  of  his  assessment.  We  do 
not  consider  that  thia  latter  provision  af- 
fects in  any  way  the  privileges  or  immuni- 
ties which  are  covered  by  the  constitutional 

111.  The  claim  is  made  that  the  law  vio- 
lates the  constitutional  guaranties  of  local 
self-government  hy  placing  the  power  of 
appointment  of  the  varic 
comes  in  the  state  tax  c 
guaranties  in  substance  are  ( 1 1  that  all 
county  officera,  except  judicial  officers,  shall 
be  chosen  by  the  electors  of  the  county 
every  two  years   (Wis.  Const,  art.  6,  g  4)"; 

12)  that  all  county  oilicera  whose  election 
or  appointment  is  not  provided  for  by  the 
Conatitution  itself  shall  be  elected  by  the 
electors  or  appointed  by  the  proper  county 
authorities,  as  the  legislature  shall  direct) 

(3)  that  all  city,  town,  and  village  officera, 
whose  election  or  appointment  ia  not  pro- 
vided  for  by  the  Constitution,  shall  be  elect- 
ed by  the  electors  of  the  proper  municipality 
or  appointed  by  auch  municipal  authorities 
aa  the  legislature  shall  designate;  (4)  that 
all  other  oQicers  whose  election  or  appoint- 
ment ia  not  provided  for  by  the  Constitu- 
tion and  all  officers  whose  offices  may  there- 
after be  created  by  law  shall  be  elected  by 
the  people,  or  .appoint<>d  aa  ths  l^slatttra 
may  direct.  Wis.  Const,  art.  13,  g  9.  These 
proviaiona  have  been  quite  fully  considered 
and    expounded    by    this    court    in    several 

the  quite  complete  discussions  of  the  sub- 
ject to  be  found  in  O'Connor  v.  Fond  du 
Lac,  109  Wis.  263,  53  L.R„\.  831.  85  N.  W. 
327,  and  State  ex  rel.  Gubbina  v.  Anson, 
132  Wis.  481,  112  X.  W.  475.  It  is  sufficient 
to  say  that  we  do  not  regard  the  office  of 
assessor  of  incomes,  as  provided  for  by  this 
act,  as  either  a  county,  city,  toivn,  or  vil- 
lage oOlce;  nor  do  we  regard  it  as  an  office 
existing  in  substance  at  the  time  of  the. 
adoption  of  the  Constitution,  or  essential 
to  the  existence  or  efficiency  of  either  of 
said  municipal  divisions  of  the  state,  but 
rather  an  entirely  new  office  within  the 
fourth  class  above  named,  whose  election  or 
appointment  may  be  provided  for  in  any 
way  that  the  legislature  may  in  its  discre- 

The  further  contention  is  made  that  It 
is  a  delegation  of  legislative  power  to  vest 
in  the  atate  tax  commiesion  the  power  of 
appointing  assessors  of  incomes  and  fixing 
their  salaries.  Thia  objection  is  met  and 
fully  answered  in  State  ex  rel.  Uubbin*  t. 
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Anson,  supra,  and  in  Keviaor's  Caw,  141 
Wis.  592,  124  N.  W.  ((70,  IS  Ann.  Cas.  J178. 

IV.  A  number  of  contentions  are  madu 
witii  r^ard  to  tli«  exemption  features  of 
the  act,  and,  first,  it  is  faiil  under  tliis 
bead  that  ttie  allowance  of  exemptions  to 
individuals  and  the  denial  of  them  to  part- 
nerships ia  unjust  diacrimination.  The 
question  depends,  of  course,  upon  wliether 
there  is  any  valid  ground  for  classification. 
U  there  bucIi  a  sulistautial  difference  be- 
tween the  clasacH  as  to  reasonabl;  suggest 
or  call  for  the  propriety  of  dilTerent  treat- 
ment? We  are  clcnrly  of  opinion  that  this 
ijuestion  must  l>e  answered  in  the  afiirma- 
tive.  A  partnership  ordinarily  has  certain 
distinct  and  well-knon'n  advantages  in  the 
tranaaction  of  business  over  the  individual, 
arising  from  tlie  fact  that  it  allows  a  < 
bination  of  capital,  brains,  and  Industrir, 
and  thus  malfes  it  possible  to  aceumpliah 
many  things  tt'liich  an  individual  in  tlic 
same  business  cannot  accomplish.  Further 
than  this,  however,  there  is  another  con- 
sideration. If  the  partner  have  individual 
income  from  other  sources  tlian  the  part- 
nership businetis  las  many  do),  his  ex- 
emptions will  be  allowed  to  him  out  of 
the  individual  income,  and  thua,  if  he  uere 
also  allowed  exemptions  from  the  partner- 
ship income,  he  uould  be  alloued  double 
exemptions.  Altogether  there  seems  to  be 
ample  reason  for  the  classitication.  The 
i-mptions  themselves  do  not  seem  to  be  l 
ously  attacked,  nor  do  we  see  any  ret 
why  they  should  be.  The  most  striking 
exemption  is  that  of  life  insuranee  to  the 
amount  of  SIO.OOO  in  favor  of  one  legally 
dependent  on  the  deceased;  but,  while  thia 
is  somewhat  large,  »e  cannot  say  that  it 
is  unreasonable,  nor  that  there  is  not  ample 
ground  for  classifying  legally  dependent 
persons,  and  extending  an  exemption  to 
them  which  is  denied  to  others. 

Attack  ia  made  upon  the  provision  which 
directs  that  a  taxpayer  who  has  paid  a 
personal  property  tax  Cor  tlie  year  shall  be 
entitled  to  have  the  amount  po  paid  cred- 
ited upon  his  income  tax.  There  is  said 
to  be  no  just  ground  for  this  distinction, 
hut   it   seems  quite  clear   to  us  that  there 

of  equalizing  the  burden  of  the  new  form 
of  taxation,  than  to  be  really  an  exemp- 
tion. It  was  evidently  done  with  the  idi'a 
of  accompliahing,  without  too  violent  a 
shock  to  tailing  machinery,  the  substantial 
elimination  of  personal  property  taxation. 
and  the  aubstitntion  thereof  of  "ability" 
taxation.  The  practical  reanlt  ia  that  the 
taxpayer  who  tins  taxable  personal  property 
and  the  taxpayer  who  has  none,  each  pays 
taxes  according  to  his  ability  aa  evidenced 

L.  It,  A,  19 15  R. 


In  this  connection,  though  not  perhaps 
in  ita  logical  order,  may  be  conaidered  the 
objection  to  tliat  provision  of  the  act  which 
directs  that  the  estimated  rental  of  resi- 
dence property  occupied  by  the  owner  shall 

thia  is  not  income,  and  that  calling  it  in- 
come does  not  make  it  income.  It  may  be 
conceded  that  things  which  are  not  in  fact 

lative  Hat,  yet  it  must  also  be  conceded, 
we  think,  that  income  in  ita  general  sense 
need  not  necessarily  be  money.  Clearly  it 
must  be  money  or  that  which  Is  convertible 
into  money.  'Die  Century  Dictionary  de- 
lines  it  as  that  which  "comes  in  to  a  person 
as  payment  for  labor  or  aervices  rendered 
in  some  office,  or  aa  gain  from  lands,  busi- 
ness, the  investment  of  capital."  etc.  The 
clause  was  doubtless  inserted  in  an  elTort 
to  equalize  the  situation  of  two  men  each 
possessed  of  a  house  of  equal  rental  value, 
one  of  whom  rents  his  house  to  a  tenant, 
while  the  other  occupies  his  bouse  himsi-lf. 
Under  the  clause  in  nuestion,  the  two  men 
with  like  property  are  placed  upon  an  ci|ual 
footing,  and  in  no  other  wav  app.ireiitly 
can  that  be  done.  Lnder  th^  English  in- 
come tax  laws,  it  has  been  held  that  where 
a  man  lias  a  residence  or  right  of  residence 
which  he  can  turn  Into  money  if  he  chooses, 
and  he  occupies  the  residence  himself,  the 
annual  value  of  the  rental  forms  part  of 
his  income.  Corke  v.  Fry,  32  Scott.  L.  R. 
341.  We  discover  no  objection  to  the  pro- 
vision  in  question. 

Objection  is  also  made  to  the  pravision 
that  the  income  of  a  wife  living  with  her 
husband  shall  l>e  added  to  the  income  of  the 
husband,  and  the  income  of  each  child  under 
eighteen  years  of  age  living  with  its  parent 
or  parents  shall  be  added  to  that  of  the 
parent  or  parents.  This  is  another  ease  of 
classification,  and  it  ia  only  justifiable  in 
case  there  is  some  substantial  difference  of 
situation  which  suggests  the  advisability  ot 
difference  of  treatment.  We  think  there 
clearly  is  such  a  difference  in  this:  Tliat 
ex]>erience  has  demonatrated  that  otheruiae 
there  will  be  many  opportunities  for  fraud 
and  evasion  of  the  law.  which  the  close 
reiationxbip  of  husband  and  wife  or  parent 
and  child  makes  possible,  if  not  easy.  Tlie 
temptation  to  make  colorable  shifts  and 
transfers  of  property  in  order  to  secure 
double  or  even  triple  exemptions,  if  there 
were  not  some  provision  of  this  kind  in 
the  law.  would  unquestionably  be  very 
great.  Tbere  is  no  such  temptation  or  op- 
portunity in  the  case  of  the  single  man,  or 
the  man  and  wife  who  are  living  separately. 

One  further  objection  we  overrule  here 
without  comment,  for  the  reason  thnt  it 
seems  very  unsubstantial;   namely,  the  oh- 
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JMtion  that  the  law  is  retroActive  and  void, 
because  auwsBed  on  iacomis  recti vnl  during 
the  entire  year  1011,  wiiile  it  did  not  go 
into  ettert  until  July  15th  ot  that  jear,  and 
also  because  it  includes  prolits  derived  from 
the  Bale  of  property  purchased  at  any  time 
within  three  jesre  previously. 

V.  A  strong  argument  ia  made  attack- 
ing the  validity  of  %  1087  m— 22,  wiiieh 
provides,  in  tubetnnce.  that  the  income  of 
a  resident  derived  from  ditferent  political 
subdivisions  of  tlic  sLute  shall  he  combined 
for  the  purpose  of  determining  the  exemp- 
tions and  the  rate,  while  the  income  of  a 
nonresident  is  to  be  sepavately  assessed  and 
taxed  in  each  of  the  municipalities  from 
which  it  is  derived.  A  table  is  submitted 
allowing  that  under  this  rule  if  A,  a  resi- 
dent, derived  |I,UOO  from  each  ot  thirteen 
dilTerent  towns  or  cities,  he  will  be  required 
to  pay  a  tax  of  S307,  because  his  income  is 
aggregated,  and  consequently  becomea  in 
large    part    subject    to    the    higher    rates, 

income  from  Uie  same  sources,  he  will  only 
pay  the  smallest  rate;  i.  e.,  1  per  cent  of 
each  $1,000,  amounting  to  only  $130.  This, 
it  is  said,  is  unjust  discrimination  against 
the  residents  of  the  state,  and  deprives  them 
o{  tlie  privijegee  and  immunities  which  are 
granted  to  the  citizens  of  other  states  in 
violation  of  the  Federal  ('onstitntion.  'Iliis 
presents  tile  question  whether  such  a  dis- 
criinination  can  lie  made  between  residents 
and  nonresidents,  only  this  time  the  dis- 
crimination seems  to  be  against  the  resident 
and  in  favor  of  the  nonresident.  'I  his  ques- 
tion, also,  we  deem  one  not  necessary  to  be 
decided  now,  and  we  intimate  no  opinion 
upon  it.  It  does  not  seem  tliat  the  case 
will  frequently  arise,  but,  if  it  does,  it  ran 
be  tlien  treated,  ^^'e  do  not  regard  it  as 
in  any  respect  important  in  considering  the 
validity  of  the  act  as  a  whole. 

VI.  Much  complaint  is  made  of  that  part 
ot  §  1087m— «  which  provides  a  dilTerent 
rate  of  taxation  for  the  income  of  corpora- 
tions from  the  rate  prescribed  for  indi- 
viduals, and  this  also  is  said  to  be  unjust 
dit'crimination.  Again,  the  question  is 
whether  there  he  substantial  ditferences  of 
situation  between  individuals  and  corpora- 
tions which  suggest  and  justify  this  dif- 
ference in  treatment,  and  again  it  si>eiDS 
titat  the  answer  must  be,  "Yes."  The  cor- 
poration is  an  artificial  creation  of  the 
state,  endowed  with  franchises  and  privileges 
of  many  kinds  which  the  individual  has 
not.  It  might  be  said  with  truth  that  the 
clause  could  Ite  justified  on  the  ground  that 
it  is  an  amendment  to  every  corporate  cliar- 
ter.  which  the  legislature  has  the  undoubt- 
ed right  to  make,  but  it  is  not  necessary 
to  rely  on  that  proposition.  The  corporate 
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privileges,  which  are  exclusively  held  by 
corporations,  and  the  real  differences  be- 
tween the  situation  of  a  corporation  and 
an  individual,  among  which  may  be  men- 
tioned the  fact  tJiat  the  corporation  never 
is  obliged  to  pay  an  inheritance  tax,  plain- 
ly justify  a  dijference  of  treatment  in  the 
levying  of  the  income  tax.  Were  the  income 
tax  a  tax  upon  property,  there  could  be  no 
difference  in  rate,  for  taxation  of  property 
must  still  be  on  a  uniform  rule;  but,  as 
has  t>ecn  heretofore  noted,  it  is  not  a  tax 
upon  property  within   the  meaning  of  our 

VII.  'J1ie  minor  objections  that  the  law 
in  terms  Includes  all  corporations,  and  doi-n 
not  specihcaHy  except  national  banks,  nor 
name  the  ofKcers  whose  salaries  cannot  be 
constitutionally  taxed,  are  very  easily  dis- 
posed of.  If  national  banliB  or  any  public 
ofiicerB  cannot  constitntioually  be  subjected 
to  the  tax,  the  law  will  he  construed  as  not 
applying  in  such  cases,  just  as  %  3770b,  Stat. 
(Laws  1907.  chap.  1)62),  although  in  seneral 
terms  covering  all  business,  has  been  held 
not  to  apply  to  interstate  business. 

VIII.  We  come  now  to  certain  seriaus  ob- 
jections which  are  made  to  ttic  provisions  of 
§  1087m— 2,  Bubdiv.  3  and  1087m— 3  (b). 
The  first  of  tbcBc  sections  provides,  in  sub- 
Btance,  tliat  a  resident  shall  be  taxed  upon 
all  of  his  income  arising  from  rentals, 
stocks,  bonds,  securities,  or  evidences  of 
debt,  whether  the  same  be  derived  from 
sources  within  or  without  the  state,  but 
that  the  nonresident  shall  only  be  taxed  on 
income  derived  from  sources  within  the 
state,  or  within  its  jurisdiction,  but  that 
any  person  doing  busincBS  both  within  and 
without  the  state  shall,  as  respects  that 
part  of  his  income  not  derived  from  rentals, 
stocks,  bonds,  and  securities,  be  taxed  only 
on  that  proportion  thereof  which  is  derived 
from  business  tranaacted  and  property 
located  within  the  state,  to  be  deter- 
mined in  the  manner  speciHed  in  subdivi- 
sion "e"  of  g  1770b,  Stat.  (Laws  1907, 
chap.  562),  as  far  as  applicable.  The  gen- 
eral purpose  of  the  section  is  quite  evident, 
namely,  to  tax  a  resident  upon  bis  whole 
income,  and  a  nonresident  only  upon  his 
income  plainly  derived  from  sources  within 
the  territorial  jurisdiction  of  the  state,  and 
to  provide  Uiat.  where  either  person  is  en- 
gaged in  a  business  interstate  in  its  char- 
acter, be  Khali  only  be  taxed  on  that  por- 
tion of  the  income  derived  from  business 
transacted  and  property  located  within  the 
state,  according  to  the  rule  prescribed  in 
fi  1770b  for  determining  that  proportion  of 
capital  stock  of  a  foreign  corporation  doing 
business  in  tliis  state,  which  must  be  re- 
ported to  the  secretary  of  state.  The  rule 
so  imported  into  the  statute  is  an  arbitrary 
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rule,  and  ne«d  not  be  Btated  at  length  In  the 
view  we  now  take  of  our  duty  witli  regard 
to  thig  contention. 

Two  fundamental  objections  are  made  to 
this  Bectioii:  First,  that  the  state  cannot 
tax  the  incomes  of  nonresidents,  no  matter 
from  what  source  derived ;  and,  second, 
that  the  attempt  to  tax  s  part  of  the 
protlta  derived  from  an  interstate  buHinefls, 
under  the  rule  adnptcil.  must  necessarily 
result  in  a  taxation  of  tlie  receipts  of  inter- 
state roinmerce.  and  hence  a  regulation 
thereof,  which  is  in  violation  of  that  clause 
of  the  Federal  Constitution  which  giics  to 
Congress  the  power  to  regulate  commerce 
between  the  states. 

We  shall  decide  neither  ol  those  questions 
now.  If  the  section  he  open  to  either  or 
both  of  these  objections,  or  any  others,  we 
cannot  regard  that  fact  as  fatal  to  the  act. 
The  iegislature  evidently  intended  to  avoid 
both  of  the  objections  made.  They  had  a 
difficult  and  delicate  subject  to  deal  with. 
Had  they  been  authoritatively  informed 
that  they  could  not  constitutionally  tax  a 
nonresident's  income  at  all,  and  could  not 
divide  the  income  derived  partially  from 
state  and  partially  from  interstate  business, 
we  have  no  idea  that  they  would  on  that 
account  have  abandoned  their  purpose  to 
pass  the  law.  Again,  if  they  provided  an 
improper  rule  for  the  division  (conceding 
that  a  diviBion  can  be  made  at  all),  there 
seems  no  reason  why  the  rule  may  not  be 
rejected  and  the  proper  rule,  which  will 
carry  out  the  funilaroental  purpose  of  the 
provtsion,  be  used.  In  any  erent,  we  are 
fully  satistied  that  the  rejection  of  any  or 
all  of  the  provisions  objected  to  in  this 
section  cannot  reasonably  be  held  to  in- 
validate the  whole  act. 

H'hen  these  questions  are  presented  to  ua 
In  a  case  actually  arising,  we  slialt  be  able 
to  give  them  far  more  critical  examination 
in  the  light  of  arguments  and  briefs  di- 
rected exclusively  to  them.  For  the  pres- 
ent, therefore,  wp  leave  the  various  objec- 
tions to  the  validity  of  those  parts  of  this 
section  which  are  attacked,  without  answer. 

For  the  same  reasons  we  decline  at  the 
present  time  to  pass  upon  the  objections  to 
the  second  section  referred  to  under  this 
head,  'i'hat  section  provides  generally  that 
a  proportion  of  the  interest  on  corporate 
bonds  (to  be  ascertained  in  the  same  man- 
ner as  the  proportionate  taxable  income  is 
ascertained  in  the  preceding  section)  shall 
be  taxed  against  the  bondholders  and  paid 
.by  the  corporation,  and  deducted  from  the 
next  interest  payment  on  the  bonds.  Itlany 
serious  objeetions  on  behalf  of  foreign 
bondholders  are  made  to  this  provision, 
from  the  fundamental  objection  that  there 
is  no  power  to  Urry  such  a  tax  ftt  all,  to  the 
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minor  objection  that  the  rule  for  ascertain- 
ing the  proportion  is  incorrect.  As  we  do 
not  deem  it  necessary  to  pass  upon  any  of 
these  objections,  we  need  not  make  par- 
ticular statement  concerning  them  now. 
The  subject  will  be  entirely  open  for  dis- 
cussion when  an  actual  case  arises  necessi- 
tating a  decision   upon   this  section. 

We  have  reviewed  all  of  the  objections 
made  to  the  law  which  we  deem  of  suRicient 
importance  to  require  specific  mention  or 
treatment.  As  a  whole,  we  r^ard  the  law 
conatitutional.  If  there  be  provisions 
n-hich  nil!  not  stand  the  test,  they  are  not 
provisions  of  such  a  nature  that  they  must 
be  considered  as  the  indiicciuent  to  or  ns 
the  coin  pen  SB  t  ion  for  the  balance  of  the 
law.  'ihey  may  drop  out,  and  leave  the 
law  intact  in  its  fundamental  and  essential 
features. 

As  to  the  Winding  (Jasc  commenced  in 
the  circuit  court,  a  few  words  should  be 
said.  Ihis  was  an  action  brought  b;  a 
number  of  persons  and  corporations  wlio 
alleged  that  they  were  taxpayers,  and  that 
they  and  their  fellow  taxpayers  would  be 
unlawfully  taxed,  and  compelled  to  pay 
large  sums  under  the  alleged  unconstitu- 
tional law,  thus  causing  a  multiplicity  of 
suits;  and  praying  that  the  officers  of  tht 
state  be  enjoined  from  executing  the  taw, 
and  from  paying  any  moneys  out  of  the 
public  treasury  in  its  execution. 

This  seems  to  be  a  taxpayers'  action  pure 
and  simple,  brought  in  tlie  circuit  court  to 
stay  the  hands  of  state  otlicers  from  paying 
moneys  out  of  the  state  treasury.  We  have 
already  held  in  this  opinion  that  no  tax- 
payers' action  can  be  maintained  in  the 
supreme  court  against  the  auditing  or  dis- 
bursing officers  of  the  state.  If  such  relief 
is  sought,  it  must  be  in  an  action  by  the 
state  itself,  either  brought  by  the  attorney 
general,  or,  in  case  of  his  refusal,  by  au- 
thority of  the  court  itself,  upon  the  relation 
of  a  private  citi/en.  It  would  seem,  a  for- 
tiori, that  no  taxpayers'  action  should  be 
entertained  in  the  circuit  court,  where  the 
purpose  is  to  halt  the  auditing  and  disburs- 
ing officers  of  the  state.  We  regard  this 
as  the  better  administration.  It  is  enough 
that  this  court  lias  the  power  to  author- 
ize such  an  aetiou  if  the  exigency  demands. 
To  divide  up  that  power,  and  scatter  it 
among  the  trial  courts  of  the  stat«,  and 
allow  every  such  court  to  judge  of  the  ex- 
igency, might  well  lead  to  the  bringing  of 
many  improvident  actions.  It  ia  fitting 
that  such  an  extreme  power  be  vested  in 
this  court  alone. 

The  result  is  that  in  the  Bolens  action 
the  demurrer  to  the  eomplaint  must  be 
sustained  upon  the  merits,  and  judgment 
ordered   dismissing  the  complaint,   witiiout 
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«OBt«i  in  the  Winding  Cue  th«  order  sus- 
taining the  demurrers  must  be  affirmed,  and 
the  action  remanded,  with  directions  to  dis- 
iniss  the  complaint  for  laclc  of  jurisdiction. 
It  is  so  ordered. 


Timlin,  J.,  dissenting  in  part: 
Chapter  859,  Laws  of  1911,  relating  to  the 
taxation  of  incomes  and  malting  an  appro- 
priation for  salaries  of  officers  and  other  ex- 
penses of  executing  and  administering  the 
statute,  was  enaeted  by  tlie  legislature,  ap- 
proved by  the  governor,  and  published  July 
15,  1911.  The  act  went  into  elTect  as  law 
from  and  after  its  passage  and  publica- 
tion, and  officers  were  appointed  to  ad- 
minister this  law,  but  no  assessment  or 
levy  of  tai  had  been  made,  and  the  time 
for  enforcing  the  provisions  of  this  act  had 
not  arrived  when  these  suits  were  begun. 
I  shall  consider  these  suits  separately,  tak- 
ing up  first  that  begun  in  the  circuit  court 
by  Arthur  Winding  and  F.  W.  Gezelichap 
individually  and  as  copartners,  the  Wis- 
-consin  Trust  Company  a  corporation,  sev- 
eral other  natural  persons,  a  national 
l)ank,  and  the  Milwaukee  Coke  &  Gas  Com- 
pany, a  corporation.  These  plaintiiTa,  evi- 
dently selected  because  of  diversity  of  rela- 
tions to  the  act  in  question,  affected  differ- 
ently by  different  sections  of  the  act,  but  all 
desirous  of  escaiiing  payment  of  the  tan, 
hence  interested  in  the  question  of  the  con- 
stitutionality of  the  statute,  join  in  a  tax- 
payers' suit  in  their  own  behalf  and  in  be- 
half of  all  the  other  income  taxpayers  of 
the  state,  against  three  members  of  the  state 
tax  commisBioD,  the  secretary  of  state,  and 
the  state  treasurer.  The  cause  of  action 
alleged  is  tliat  the  act  above  referred  to  is 
null  and  void  because  in  violation  of  the 
Constitution  of  the  state  of  Wisconsin  and 
of  the  Cons^jtution  of  the  United  States, 
and  that  the  members  of  the  state  tax  com- 
mission will,  unless  restrained  by  injunc' 
tion  through  their  subordinate  appointees 
acting  under  said  statute,  exact  and  collect 
large  sums  of  money  from  many  residents 
and  citizens  of  Wisconsin,  which  collections 
will  lead  to  a  multiplicity  of  suits  to  re- 
cover hack  the  moneys  bo  collected,  or  to 
a  multiplicity  of  suits  by  the  state  to  col- 
lect the  fines  and  penalties  provided  in  and 
by  said  act  to  be  enforced  against  those  per- 
sons who  refuge  to  comply  with  the  act.  On 
these  grounds  they  pray  for  an  injunction 
restraining  the  state  tax  commissioners  and 
tbetr  subordinate  Bdminiatrative  officers 
from  attempting  to  enforce  the  act,  and  re. . 
■training  the  secretary  of  state,  who  is  by 
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the  state  Constitution  auditor,  from  audit- 
ing,  and   the  state   treasurer,   who   is   also 

a  constitutional  officer,  from  paying  salaries, 
bills,  or  expenses  of  any  kind  incurred  un- 
der or  payable  by  the  terms  of  the  act  in 
question.  This  act  carries  in  it  a  legis- 
lative appropriation  for  such  purpose.  This 
is  therefore  a  bill  by  taxpayers  to  enjoin 
the  enforcement  of  a  statute  levying  taxes 
upon  incomes,  on  the  ground  that  the 
statute  is  unconstitutional,  which  bill  is 
sought  to  be  upheld  upon  the  equitable 
ground  that  it  takes  the  place  of  a  multi- 
plicity of  suits  or  actions,  but,  so  far  as  the 
secretary  of  state  and  the  state  treasurer 
are  concerned,  it  is  a  bill  to  restrain  the 
payment  of  moneys  out  of  the  state  treasury 
for  the  purpose  of  administering  or  enforc- 
ing a  law  claimed  to  be  invalid.  As  to  the 
tatter  defendants,  who  have  no  part  in  exe- 
cuting or  enforcing  the  act  except  auditing 
and  paying  bills,  salaries,  and  expenses  nn- 
der  the  legislative  appropriation,  the  bill 
is  maintainable  only  upon  t)ie  ground  that 
each  individual  taxpayer  in  the  state  bas  a 
proprietary  interest  cognizable  in  equity 
in  the  funds  of  the  state  treasury  in 
analogy  to  the  shareholder  in  a  private  cor- 
poration or  the  taxpayer  In  a  municipal 
corporation.  Land,  Log  t  Lumber  Co.  v. 
Molntyre,  100  Wis.  245,  256,  GB  Am.  St. 
Rep.  ei5,  7S  N.  W.  964,  op.  and  cases. 

The  circuit  court  sustained  a  demurrer  to 
this  complaint,  and  from  that  order  the 
plaintiffs  appealed  to  this  court.  This  de- 
murrer went  expressly  to  the  point  that  the 
circuit  court  bad  no  jurisdiction  of  the  ac- 
tion, and  also  to  the  point  that  the  com- 
plaint did  not  state  facts  suQicient  to  con- 
stitute a  cause  of  action;  so  that  both  these 
questions  are  before  us  on  this  appeal.  Gen- 
era U;  speaking,  the  law  does  not  give  a. 
private  remedy  for  the  redress  of  a  public 
wrong.  One  damaged  or  threatened  by  an ' 
unlawful  act  which  affected  bim  only  as 
it  aflected  that  section  of  the  public  hold- 
ing the  same  legal  relation  to  such  act 
could  not,  at  common  law  or  in  equity, 
maintain  an  action  against  the  doer  of  such 
act.  And  it  mattered  not  that  his  damages 
were  greater.  If  they  were  of  the  same 
nature,  and  differed  only  in  degree,  the 
wrong  was  still  a  public  wrong.  The  rule 
has  been  applied  in  a  great  variety  of  cases 
in  this  court.  Enos  v.  Hamilton,  27  Wis. 
250  i  Cohn  v.  Wausau  Boom  Co.  47  Wis,  314, 
2  N.  W.  546;  Baler  v.  Seller mer horn,  ta 
Wis,  372,  71  X.  W,  BOO;  Stednian  v.  Berlin, 
97  Wis.  505,  73  N.  W.  67;  Uermanu  v. 
Milwaukee,  132  Wis.  628,  13  L.R..i.1N.S.) 
253,  113  N,  W.  65;  Ijnden  Land  Co.  v.  Mil- 
waukee Electric  R.  t  Light  Co.  107  Wis. 
493,  83  N.  W.  851;  Pedrick  v.  Ripon,  73 
Wis.  622,  3  L.H.A.  Z6B,  41  N.  W.  705;  Bell 
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V.  Platteville.  71  Wis.  130,  30  N.  W,  831; 
Stone  V.  Oconomowoc,  71  Wis.  155,  36  N. 
W.  829;  Gilkey  v.  Merrill,  07  Wis.  459,  30 
X.  W.  733,  snd  cases  cited;  Sage  v.  Fifteld, 
88  Wis.  348,  32  X.  W.  629;  Harley  v.  I.inde- 
insiin,  129  Wis.  514,  8  L.R.A.(N.S.)  124, 
100  N.  W.  570;  Foster  v.  Rowe,  132  Wis. 
20S,  111  N.  W.  688;  Caratens  v.  Ford  dn 
J,BC,  137  Wis.  463.  IIB  N.  W.  117;  Nast  v. 
Kdcn.  81)  Wis.  810,  62  X.  W.  409. 

It  has  been  soTnetimes  said  h_v  laiv  writers 
and  courts  that  this  rule  rested  upon  the 
consideration  that,  ir  one  suit  could  be  main- 
tained in  such  case,  each  person  alTected 
migEit  also  bi'ing  suit,  and  thus  thu  defend- 
ant be  ruined  by  litigation.  This  considera- 
tion has  special  significance  and  force  in  a 
state  where  the  law  permits  suits  to  be 
brought  by  private  persons  against  adminis- 
trative officers  charged  with  the  duty  of 
enforcing  the  law.  Few  officers  would  at- 
tempt an  eflicicnt  administration  at  such 
risk,  and  the  ultimate  result  must  be  cither 
injustice  or  inefficiency.  But  there  ia  an- 
other reason  for  the  rule,  which  lies  deeper 
and  upon  a  broader  foundation  of  govern- 
mental policy.  That  is  the  policy  which 
places  the  prosecution  of  public  wrongs  in 
the  hands  of  the  public  prosecutors  and  out 
of  the  hands  of  those  who  may  he  actuated 
by  private  revenge  or  gnin,  malice,  or  po- 
litical intrigue.  Biemol  v.  State,  71  Wis. 
444,  37  X.  W.  244.  7  Am.  Crira.  Rep.  656. 
If  the  state,  as  a  sovereign,  is  to  have  its 
proper  and  tanful  recognition  in  our  juris- 
prudence, it  is,  in  the  absence  of  statute, 
subject  to  no  defense  of  laches,  no  limita- 
tion of  time,  and  no  liability  to  suit ;  and 
it  must  alao  lie  regarded  as  the  repository 
of  Roverninentnl  policy  and  political  dis- 
cretion. When  and  how  it  will  asacrt  and 
enforce  its  sovereign  prerogatives  is  often  a 
political  question,  a  matter  of  state  policy; 
and  to  leave  tlicse  great  questions  in  the 
hands  of  every  private  litigant  has  a  tend- 
ency to  create  confusion  in  jurisprudence, 
lack  of  wisdom  In  state  policy,  and  contempt 
for  authority.  In  tlie  great  rase  of  Atty. 
Cen.  v.  Chicago,  M.  &  St.  P.  R.  Co.  35  Wis. 
42.i,  Chief  Justice  Ryan  said  at  page  529: 
'Relief  against  public  wrong  is  confined  to 
informations  !iy  the  attornpy  general."  See 
further  for  illustration  Saylor  v.  I'eunsvl- 
vania  Canal  Co.  183  Pa.  167,  63  Am.  St. 
Kep.  74fi,  38  Atl,  598.  The  victim  of  rob- 
bery, batteri-,  or  arson  may  have  a  private 
action  for  damages  against  tlie  wrongdoer, 
suspended,  according  to  some,  until  the 
pending  public  or  state  prosecution  is  at 
an  end,  and  not  concluded  by  the  reatilt 
of  the  public  prosecution.  But  there  there 
is  coincident  and  cotemporan^ue  with  the 
pulilie  wrong  a  private  wrong  suffered  by  the 
victim,  distinct  and  different  from  that  suf- 
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fered  by  any  other  member  of  the  public. 
M'here  all  are  affected  alike  by  the  wrongful 
act,  the  language  of  the  cases  and  many  of 
the  actual  adjudications  indicate  that  there 
is  no  private  actionable  wrong,  not  merely  a 
lack  of  remedy.  Cases  infra  and  supra.  .An 
exception  to  tliese  general  rules  was  recog- 
ni;;ed  in  the  esse  of  taxpayers,  8rst  in  this 
sUte,  I  think,  in  Peck  v.  School  Dist.  21 
Wis.  516:  and  this  doctrine  received  the  ap- 
proval of  the  Supreme  Court  of  the  Vnited 
States  in  Crampton  v.  Zahriskie,  101  L'.  S. 
601,  25  I^  ed.  1070.  Since  then  the  scope 
of  the  taxpayers'  action  so-ealled  has  been 
greatly  extended  by  this  court,  and  its  de- 

In  Peck  V.  School  hist,  nupra,  the  action 
was  brought  hy  certain  taxpayers  whose  per- 
sonal property  bad  been  levied  upon  and 
advertised  for  sale,  to  restrain  local  ad- 
ministrative officers  from  action  taken  con- 
trary to  statute  and  consequently  outside 
of  their  jurisdiction,  to  the  private  injury  of 
plaintiffs.  Their  remedy  for  this  conceded 
private  wrong  would  ordinarily  be  at  law. 
But  the  contract  which  formed  the  basis  for 
the  tax  was  found  to  be  fraudulent,  thus 
arousing  the  jurisdiction  of  c(|uity,  and  the 
injunction  against  the  enforcement  of  the 
tax  sustained  upon  the  ground  that,  the  ju- 
risdiction of  equity  having  once  rightfully 
attached,  It  should  he  made  efTeectual  for  the 
purposes  of  complete  relief.  The  decision 
of  the  court  was  written  by  Chief  Justice 
Dixon.  When  the  question  was  presented 
about  four  years  later  in  a  suit  by  taxpay- 
ers, involving  no  recognised  groiind  of  equity 
jurisdiction,  but  showing  the  plaintiffs  to  bi> 
taxpayers  threatened  with  the  enfor<'emcnt 
of  an  illegal  tax,  precisely  as  it  is  present- 
ed by  the  complaint  in  the  instant  cose, 
exeep't  that  there  it  was  averred  the  local 
administrative  ollicers  acted  without  tlieir 
statutorj-  jurisdiction,  while  here  '.t  is 
averred  that  tlie  legislature  of  the  state 
acted  without  its  constitutional  jurisdic- 
tion, the  same  distinguished  jurist,  di-nring 
the  injunction,  said,  among  other  thingr=: 
"The  general  principle  that  equity  possesses 
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action  of  public  political  or  executive  officers 
or  bodies  is,  of  courae,  well  understood.  It 
never  does  so  at  the  suit  of  a  private  per- 
son, except  as  incidental  and  subsidiary  to 
the  protection  of  some  private  right  or  the 
prevention  of  some  private  wrong,  and  then 
only  when  the  case  falls  within  some  ac- 
knowledged and  well-delined  head  of  equity 
jurisprudence.  It  is  upon  this  principle 
that  bills  to  restrain  the  collection  of  a  tax 
have  in  general  been  dismissed  [citing 
cases].  But  there  are  other  reasons  why 
equity  will  refuse  its  aid  in  a  case  like 
this,  and  which  are  most  ably  pointed  out 
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In  the  opinioni  in  Doolittle  v.  Broome  Coun- 
ty, I«  N.  Y.  155.  »nd  in  Sparhawk  v.  Union 
Phbh.  R.  Co.  S4  Pa.  401.  Hie  grounds  are 
too  remote,  intangible,  and  uncertain,  and 
the  public  inconvenience  wlii«h  would  ensue 
from  cMiTcise  of  tile  jurisdiction  would  be 
enoriDoiH.  It  would  lie  in  tiie  power  of 
every  taxpayer  to  arrest  all  proceedings  on 
the  part  of  the  public  officers  and  political 
bodies  in  the  discharge  of  their  official  du- 
ties, and  assuming  to  be  the  champion  of 
the  commiinity,  to  challenge  them  in  its  be- 
half to  meet  him  in  the  courts  of  justice  to 
defend  and  esUblieh  the  correctness  of 
their  proposed  oflicial  acts  before  proceeding 
to  the  performance  of  them.  A  pretense 
more  inconaiatent  with  the  due  execution  of 
public  trustH  and  th?  performance  of  official 
duties  could  hardly  be  imagined."  Judd  v 
fox  Lake,  28  Wis.  583.  This  case  has  beei 
cited  and  followed  many  times;  In  Gilkey 
».  Merrill,  61  Wis.  4.50,  30  N.  W.  733, 
wherein  it  ivas  expressly  adjudicated  that 
an  action  will  not  lie  in  behalf  of  a  Ux- 
payer  to  set  aside  the  taxes  of  a  city  or 
other  municipality  generally,  -Indd  v.  Vox 
Ijtke  is  cited  to  support  the  rule  that  there 
must  be  Home  distinct  principle  of  equity 
jurisprudence  under  which  the 
brought,  other  than  the  mere  illegality  of 
tlie  general  taxes  and  its  necessary  and 
usual  consequences;  in  Pedrick  v.  Ripon,  73 
Wis.  622,  3  r.,.R.A.  2(11),  41  X.  \V.  705,  to 
the  efTect  that  the  mere  passage  of  a  resolu- 
tion and  intent  to  enforce  it  are  not  suf- 
ficient to  support  a  taxpayers'  suit:  in  Sage 
T.  Kiflcld,  68  Wis,  646,  32  N.  W.  62it,  to  the 
same  efTect;  in  Foster  v.  Rowe,  132  Wis. 
268,  111  >f.  W.  688,  to  the  effect  that  no  ac- 
tion will  lie  by  a  taxpayer  in  his  own  behalf 
and  in  behalf  of  other  taxpayers  to  restrain 
the  levy  and  collection  of  the  taxes  of  a  mu- 
nicipality generally.  See  also  Harley  v. 
Lindemann,  120  Wis.  514,  8  L.R.A.(N.S.t 
124,  100  N.  W.  570.  If  the  equitable  ground 
of  the  prevention  of  a  multiplicity  of  suits 
could  be  invoked  to  support  such  a  taxpay- 
ers' action,  for  the  reason  that  the  collec- 
tion of  an  invalid  tax  will  breed  a  multi- 
tude of  suits  at  law  to  recover  hack  the 
taxes,  or  on  the  ground  that  if  will  require 
a  multitude  of  suits  or  proceedingd  in  the 
nature  of  suits  by  the  state  to  collect  the 
taxes,  then  manifestly  the  foregoing  cases 
were  incorrectly  decided,  for  all  invalid  tax 
levies  give  rise  to  suits  ■  to  recover  back 
the  taxes,  and  generally  the  nonpayment  of 
taxes  is  followed  by  penalties  of  some  kind. 
Such  suits  are  also  forbidden  by  the  rule 
which  prohibits  the  courts  to  entertain 
suits  by  a  private  citizen  to  vindicate  a 
piibii:  right,  or  that  which  prohibits  a 
court  of  equity  from  employing  its  prevent- 
ive remedies  so  as  to  interfere  in  a  whole- 
sale way  with  the  collection  of  the  public 
L.R.A.19151!. 
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But  I  think  they  were  correct- 
ly decided  upon  either  ground.  See  Beil  v. 
Platteville,  71  Wis.  130,  38  N.  W.  831, 
,  and  reasons  there  given  for  refusing  to  en- 
i  tertain  the  taxpayers'  suit;  Stone  v.  Ocono- 
mowoc,  71  Wis.  155,  36  N.  W.  820-.  Harley 
V,  Lindemann,  12»  Wis.  514,  B  UR.A.(N.S.I 
124,  lOe  N.  W.  570;  Caratens  v.  Fond  du 
Lac,  137  Wis.  46.),  119  N.  W.  117.  In  the 
latter  case  the  right  of  a  taxpayer  to  sue 
in  behalf  of  other  taxpayers  is  denied  wiiere 
tile  plaintiff  merely  seeks  to  relieve  hie  prop- 
erty of  a  tax  which  he  claims  to  be  void. 
In  Gibiin  v.  North  Wisconsin  Lumber  Co. 
131  Wis.  201,  !20  Am.  St.  Rep.  1040,  III  N. 
W.  499,  the  cases  are  cited  which  hold  that 
a  decree  in  a  taxpayers'  suit  is  binding  upon 
all  the  taxpayers  and  citixena  of  the  munici- 
I  pality  concerned  in  the  litigstion.  'Die  tax- 
both  created  and  limited  by 
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productive  of  very  beneficial 
venting  municipal  nialadmi: 
serving  municipal  funds  and  property,  and 
keeping  fraudulent  or  erring  municipal  of- 
ficers within  their  jurisdiction.  But  the 
fact  that  it  has  cured  some  ills  dot.;  not 
I  prove  it  a  panacea.  It  lias  its  limitations, 
as  above  shown,  founded  upon  sound  policy 
even  with  respect  to  subordinate  municipal 
oFlicers.  For  stronger  reasons,  tliose  limi- 
tations must  be  applied  when  the  suit  is 
state  wide  in  its  operation,  and  is,  in  effect, 
a  suit  against  the  state  to  prevent  the  en- 
tire state  levy  and  collection  of  a  tax, 
on  the  averment  that  the  law  sought  to  be 
enforced  is  unconstitutional.  The  state  as 
such  has  immunity  from  actions  except 
where  expressly  authoriied  by  statute,  and 
here  no  such  statute  exists  covering  the  in- 
stant case.  The  state  officers  in  the  execu- 
tion of  a  law  have  a  wider  latitude  of  dis- 
cretion than  municipal  officers.  Taxpayers' 
suits  against  the  latter  are  brought  to  vindi- 
cate some  law,  here  to  annul  a  statute.  The 
taxpayer  here  attempts  to  represent  a  larger 
constituency,  and  the  arrest  by  injunction 
of  all  the  taxes  of  the  state  surely  implies 
a  wider  scope  of  power,  larger  interference 
with  administrative  olTLcers,  and  multiplica- 
tion of  the  serious  consequences  mentioned 
in   the  quotation   from  Judd  v.   Fox   Lake, 

It  seems  apparent  that,  under  the  deci- 
sions of  this  court,  the  first  action  cannot  be 
supported  as  a  taxpayers'  action  based  upon 
the  avoidance  of  a  multiplicity  of  actions 
nt  law  or  suits  in  equity.  The  other  ground 
averred  in  support  of  the  complaint  is.  as 
said,  based  upon  the  claim  that  each  ta<i- 
payer  of  the  state  has  an  equitable  pro- 
prietary interest  in  the  funds  in  the  state 
treasury  or  an  interest  of  such  ft  nature 
that  equity  will  recognize  it,  and  protect  it 
by    injunction    against    the    constitutional^' 
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RBnl  officers  of  the  stat«,  to  prevent  them 
from  paying  out  of  such  treasurj  funds  for 
the  execution  or  adminiBtrstion  of  sn  tin- 
constitution  si  Isw  under  the  rule  applied 
to  municipalities  in  Land,  Log  k  Lumber 
Co.  V.  Mclntyre,  100  Wis.  245,  at  page  358 
op.,  89  Am.  St.  Rep.  915,  75  N.  W.  984; 
Cole's  Estate,  102  U"ia.  1,  72  Am.  St.  Rep. 
834,  78  N.  W.  402,  and  otiier  cases  in  this 
court.  But  the  sitiiationa  are  not  analogous. 
The  atate  ia  not  to  be  put  upon  the  leyeX 
of  a  priTflte  or  ot  a  municipal  corporation. 
The  former  is  the  sovereign ;  the  latter  the 
subjects.  The  courts  have  jurisdiction  in 
an  action  against  a  municipality  as  against 
a  natural  person.  They  have  no  jurisdic- 
tion of  actions  against  the  state  except  with 
the  consent  of  the  state  expressed  by  the 
legislative  branch  of  the  government  and  ap- 
proved by  the  executive.  Unlike  thb  Federal 
Constitution  and  the  Constitutions  of  moat 
of  the  states,  the  Constitution  of  this  state 
creates  and  recognizes  not  three,  but  four, 
branches  of  government — legislative,  execu- 
tive, admin istrativi',  and  judicial.  Adminis- 
tration is  logically,  and  in  most  cases  legal- 
ly, recognized  as  an  exercise' of  the  executive 
power.  The  heads  of  the  great  administra- 
tive departments  of  tlie  United  States  gov- 
ernment derive  their  power  from  the  grant 
of  executive  power  in  the  Federal  Consti- 
tution, and  their  lawful  acts  are  treated 
as  acts  of  the  chief  executive;  and  in  some 
instances  sn  injunction  againat  them  to  pre- 
vent the  enforcement  of  law  challenged  as 
unconstitutional  was  put  upon  the  same 
level  as  a  like  injunction  against  the  Presi- 
dent.  Mississippi  v.  Johnson,  4  Wall.  475. 
18  L.  ed.  437;  OeorRia  v.  Stanton,  6  Wall. 
50,  18  L.  ed.  721,  and  cases  in  Rose's  Notes. 
The  administrative  officers  named  in  article 
0  of  our  state  Constitution  are  secretary  of 
state,  treasurer,  and  attorney  general  for 
the  state,  and  sherilTs,  coroners,  rejjisters 
of  deeds,  and  district  nttorneys  for  the  coun- 
ties. Among  the  duties  of  the  secretary  of 
state  prescribed  by  the  Constitution  is  thai 
"he  shall  be  ew  officio  state  auditor."  There 
is  no  general  grant  of  the  whole  administra- 
tive power  to  any  one  of  or  to  all  these 
officers,  and  doubtless  this  and  §  4  of  article 
5,  which  requires  of  the  governor  that  "he 
shall  expedite  ail  such  measures  as  may  be 
resolved  upon  by  the  legislature,  and  shall 
take  care  that  the  laws  be  faithfully  ex- 
ecuted," is  sufficient  authority  for  the  legis- 
lature to  impose  upon  the  governor  and 
upon  subordinate  administrative  officers, 
like  the  state  tax  commissioners,  all  neces- 
sary administrative  powers  not  by  the  Con- 
stitution vested  in  the  administrative  officers 
therein  mentioned.  There  is  also  found  in 
our  state  Constitution  some  express  limita- 
tions upon  the  power  of  the  legislature  over 
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strictions  of  that  power  by  necessary  im- 
plication. Instance,  §  IS  of  article  1,  which 
provides  that  no  money  shall  be  drawn  from 
the  treasury  for  the  beoeflt  of  religious 
societies  or  religious  or  theological  semi- 
naries; also  g  2,  art.  8,  which  forbids  an 
appropriation  for  the  payment  of  any  claim 
(except  claims  of  the  United  States  and 
judgments)  not  filed  within  six  years  after 
the  claim  accrued;  and  there  are  others. 
State  ex  rel.  New  Richmond  v.  Davidson, 
114  Wis,  583,  op.  of  Dodge,  J.,  at  page 
580,  58  L.H.A.  73B,  88  N.  W.  508,  90  N.  W. 
1087.  There  are  leatrictiona  by  necessary 
implication,  as  g  1,  art.  10,  which  provides 
that  the  compensation  of  the  superintendent 
of  public  instruction  shall  not  exceed  the 
sum  of  $1,200  annually.  State  ez  rel.  Ray- 
mer  v.  Cunningham,  82  Wis.  39,  60,  51  M. 
\\.  1133.  But  these  only  accentuate  the  ap- 
plication, to  alt  other  treasury  disburse- 
ments, of  the  rule  fundamental  in  popular 
representative  governments,  that  the  popu- 
lar branch  of  the  state  legislature,  or  the 
legislative  branch  of  the  government,  shall 
control  the  public  purse.  Expreaaio  itnius 
eat  exciusio  alteritia.  In  no  system  is  the 
judiciary  the  guardian  of  the  public  treas- 
ury except  as  the  Constitution,  by  restric- 
tions upon  legislative  power  in  this  direc- 
tion, may  have  so  provided  that  a  judicial 
controversy  not  involving  political  dis- 
i;retion  may  arias.  The  manner  in  which 
appropriations  of  money  must  be  made  ia 
regulated,  and  there  is  a  general  provision, 
reeogniziug  the  authority  of  the  legislative 
branch  of  the  government  over  the  public 
funds,  to  the  elfcct  that  no  money  shall  be 
paid  out  of  the  treasury  c-x^ept  in  pursu- 
ance of  an  appropriation  made  by  law. 
Tiiere  is  in  the  instant  case  an  appropriation 
niado  by  law,  but  it  ia  contenilcd  that  this 
appropriation,  being  made  for  the  purpose 
of  administering  or  carrying  into  effect  an 
uncoustitutionui  law,  is  itself  unconstitu- 
tional. \\'hat  provision  of  tlie  Constitution 
dues  it  conflict  with  if  we  suppose  the  prem- 
ises correct!  The  state  legislature  ia  not 
expected  to  find  a  grant  of  power  to  it 
in  the  state  Constitution.  Where  there  ia 
no  restriction,  it  posaesses  the  power.  Com. 
V,  Plaisted,  148  Mass.  375,  2  L.R.A.  142,  VI 
Am.  St.  Rep.  586,  IB  N.  E.  224.  There  is 
no  such  restriction  upon  the  power  of  the 
legislature  over  the  public  funds.  On  the 
contrary,  it  may  well  be  within  the  duty, 
at  least  it  is  within  the  discretion,  of  tlie 
legislature  that  all  laws,  even  invalid  laws, 
he  enforced,  and  thus  brought  to  the  test 
before  the  courts  in  the  ancient  well-under- 
stood and  lawful  way.  But,  in  any  event, 
the  courts  have  no  authority  to  interfere  by 
injunction,   and  thus  forestall  attempts  t« 
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entoTM  the  law.  This  beeanee  the  taxpaj'pr 
has  no  Intereit  in  the  fundi  in  the  public 
treKBuij  to  restrain  these  offlwrs,  and  be- 
cause the  court  has  no  power  to  create  such 
■n  interest  in  the  taxpayer,  and  hecaiiBe 
the  court  does  not  possess  the  power  where 
no  constitutional  interdict  intervenes  to  con- 
trol the  disbursements  of  public  funds  as 
against  the  l^islative  branch  of  the  govern- 
ment.    But  of  this  hereafter. 

It  further  seems  to  me  obvious  that  a 
suit  by  a  taxpayer  against  such  fiscal  offi- 
cers of  the  state,  based  upon  the  claim  tbat 
a  statute  is  unconstitutional,  is  a  suit  by 
a  private  person  against  the  state  noi 
ing  upon  any  apprehended  destructio: 
conflscation  of  hia  property  or  clouding  his 
title,  as  we  say  in  legal  phrase  not  i/iiia 
timet,  but  ostensibly  as  champion  of  the 
public  interests  and  in  self-assumed  protec- 
tion of  public  funds,  but  really  to  avoid 
payment  of  the  t«s  by  arresting  the  power 
of  the  state  in  its  attempt  to  execute  the 
law  by  furnishing  the  funds  for  that  pur- 
pose. That  this  is  a  suit  against  the  state 
is  settled  by  authority  here  and  elsewhere. 
It  falls  within  the  rule  of  State  ex  rel. 
Drake  v.  Doyle,  40  Wis.  176,  22  Am.  Rep. 
692,  sixth  paragraph  of  opinion  and  the 
cases  there  selected  for  approval.  Stephens 
v.  Texas  t  P.  R.  Co.  100  Tex,  177,  fl7  S,  W. 
309,  Lord  k  P.  Chemical  Co,  v.  Board  of 
Agi-icnlture,  111  N.  C.  135,  15  S,  E.  1032, 
State  ex  rel.  Hart  v.  Burke,  33  I*.  Ann. 
498,  Poindexter  v.  Greeniiow,  114  U.  S. 
270,  29  U  ed,  185,  5  Sup.  Ct.  R^.  fl03, 
002,  and  cases  in  Rose's  Notes,  and  Fitts 
».  McGhee,  172  U.  S,  BIB,  43  L.  ed.  535,  19 
Sup.  Ct.  Rep.  269,  are  in  point,  and  other 
cases  can  be  found.  Quoting  from  the  last 
cited  ease:  "If  because  they  were  law  offi- 
cers of  the  state,  a  case  could  l>e  made  for 
the  purpose  of  testing  the  constitutionality 
of  the  statute  by  an  injunction  suit  l)rougkt 
against  them,  then  the  constitutionality  of 
every  act  passed  by  the  le^islsture  could 
be  tested  by  a  suit  against  the  governor 
and  the  attorney  genrrnl,  based  upon  the 
theory  that  the  former  as  the  executive  of 
the  state  was,  in  a  general  tense,  charged 
with  the  execution  of  all  its  laws,  and  the 
latter,  as  attorney  general,  might  represent 
the  state  in  litigation  involving  the  enforce- 
ment of  its  statutes.  That  would  be  a  very 
convenient  way  for  obtaining  a  speedy  ju- 
dicial determination  of  questions  of  con- 
stitutional law  which  may  be  raised  by  in- 
dividuals, but  it  is  a  mode  which  cannot 
he  applied  to  the  states  of  the  Union  consist- 
ently with  the  fundamental  principle  that 
they  cannot,  without  their  aasent,  be 
brought  into  any  court  at  the  suit  of  pri- 
vate persons."  See  also  Ex  parte  Young, 
201)  tl.  S.  167,  52  L.  ed.  728,  13  L.R.A. ' 
I..R.A.1313B. 


(N.S.)  932,  28  Sup.  Ct.  Rep.  441,  14  Ann. 
Cas.  764,  et  seq.  op. 

But  there  emerges  here  vi'h&t  is  perhaps  a 
larger  question.  To  say  that  the  courts 
have  jurisdiction  to  review  statutes  at  the 
suit  of  any  taxpayer  of  the  state  who  seeks 
to  enjoin  the  payment  of  moneys  out  of  the 
state  treasury  for  the  administration  or 
enforcement  of  those  statutes  is  to  establisii 
a  general  reFisory  jurisdiction  in  the  courts 
over  all  legislation  before  any  actual  ju- 
dicial or  justiciable  controversy  has  otlier- 
wise  arisen.  I  may  safely  say  that  no  stat- 
ute is  received  with  unanimous  approval. 
A  taxpayer  may  always  lie  found.  It  is  no 
answer  to  say  that  tiie  court  has  a  discre- 
tion as  to  when  it  will  recognize  this  right 
of  the  taxpayer  or  issue  its  injunction. 
That  only  changes  the  principle  which  it  is 
sought  to  ingraft  upon  our  form  of  govern- 
ment, to  the  extent  that  we  are  to  modify 
the  statement  of  it  by  saying;  "The  courts 
have  the  power  in  their  discretion  to  review 
all  legislation,"  etc.  To  my  mind  it  is  an 
obvious  fallacy  to  say  that  this  power  or 
this  discretion  extends  only  to  the  revii^w 
of  unconstitutionsl  statutes.  As  well  might 
one  say  that  courts  had  jurisdietion  to  try 
only  guilty  persons  chained  with  crime. 
The  inquiry  proposed  is  whether  or  not  the 
act  in  question  is  unconstitutional,  and  it  is 
to  entertain  such  inquiry  and  decide  it  for 
or  against  the  validity  of  the  statute  that 
the  jurisdiction  exists  if  it  exist  at  all. 
To  recognise  a  power  resident  in  the  courts 
by  which  that  branch  of  the  governinent 
could  supervise  legislation  in  this  way 
would  be  to  create  a  radical  change  in  our 
plan  of  government  as  heretofore  under- 
stood. This  must  be  quite  apparent  to 
those  who  have  extended  their  legal  studies 
beyond  the  minutite  of  adjudged  cases  and 
the  rules  of  private  right,  and  have  ac- 
quired eome  knowledge  of  the  principles  of 
government.  All  revenue  measures  and 
most  other  statutes  involve  some  charge  up- 
on the'  public  treasury  for  their  adminis- 
tration. Alt  acts  of  the  legislature  involve 
the  expenditure  from  the  state  treasury  of 
at  least  printing  and  publishing.  Therefore 
all  statutes  would  at  this  prelimjnary  atsge 
be  subject  to  judicial  review.  In  reply  to 
a  suggestion  of  this  kind  from  the  bench, 
one  of  tha  learned  counsel  for  plaintiffs  sug- 
gested that  this  expense  wss  so  small  that 
it  would  not  be  entertained  because  de 
mia  Hon  mirat  lear.  But  this  answer 
overlooked  the  cases  of  Mueller  v.  Esu 
Claire  County,  108  Wis,  304,  84  N,  W.  430. 
id  Chippewa  Bridge  Co,  v.  Durand.  122 
is.  86,  108  op.,  106  Am.  St.  Rep.  931, 
99  N.  W.  603,  wherein  it  was  held  that  the 
court  will  not  inquire  into  the  amount  or 
extent  of  the  taxpayer's  interest  so  long  as 
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h«  is  ft  taxpsyor.  Besides,  it  overlooked 
tlie  considerntion  tlmt  in  a  Republic  found- 
ed  upon  tile  equality  of  hfl  eitizena  before 
the  law,  it  would  be  quite  incoHBiitent  with 
fiiDdamentsIs  to  rest  tlie  jurisdiction  to 
^ie»'  legislative  ai^ts  at  this  preliminary 
stage  of  their  existence  upon  the  wealth  of 
the  taxpayer  who  comes  in  to  represent  hi: 
Bi'lf  and  the  public.  Nor  can  the  amount 
the  char^  which  the  law  impoBes  on  t 
state  treasury  alTect  tliis  question,  which 
one  of  jurisdiction.  No  statute  gives  the 
taxpayer-  an  interest  in  the  funds  in 
state  treasury.  The  courts  must  invent 
that  species  of  propprty  right  if  it  i 
have  recognition  in  the  courts.  The  courts 
also  have  considerable  discretion  in  grantin); 
or  withholding  injunctions.  This  inevitS' 
bly  leads  to  the  conclusion  that  the  court  ii 
asked  to  create  or  recognize  a  right  not 
given  by  common  law  or  statute,  and  then 
exercise  its  discretion  to  issue  an  injunc- 
tion to  prevent  tlireatened  invasion  of  this 
right,  and  all  for  the  purpose  of  making  an 
occasion  or  an  opportunity  to  review  tli« 
constitutionality  of  a  statute  at  the  prelimi' 
nary  stage  of  its  existence  before  its  en- 
forcement is  attempted,  and  before  any  con- 
troversy otherwise  justiciable  has  arisen. 
To  do  so  would  conflict  with  the  notion  of 
constitutional  law  and  the  powers  of  the 
judicial  branch  of  the  government  with  ref- 
erence to  declaring  lans  unconstitutional 
announced  in  Marhury  v,  Madison,  I  Cranch, 
137,  2  L,  ed.  00.  and  many  cases  since.  It 
has  been  said  that  courts  never  declare  a 
statute  unconstitutional,  hut  being  con- 
fronted with  a  judicial  question  which  it 
may  not  evade,  and  with  a  Constitution 
which  commands  one  thing  and  a  statute 
H'hich  commands  the  opposite,  they  reluct- 
antly and  unavoidably  obey  the  paramount, 
not  the  subordinate,  command.  The  result 
of  the  grave  duty  thus  forced  upon  the 
court  is  unconstitutionality  of  the  statute, 
because  it  is  incapable  of  enforcement  in 
the  courts  which  speak  last.  But  here  we 
are  asked,  not  only  to  compare  the  statute 
with  the  Constitution,  but  to  make  the  oc- 
casion for  so  doing,  and  to  hold  for  the  pur- 
pose of  enabling  us  to  do  so  by  legislation, 
legal  fiction,  or  unprecedented  judicial  de- 
cision, that  every  taxpayer  has  a  proprie- 
tary interest  in  the  funds  in  the  state  treas- 
ury. The  controversy  at  this  stage  con- 
cerning the  constitutionality  of  a  statute 
is  the  same  which  was  or  might  have  been 
presented  to  the  judiciary  committees  of  the 
Icgielature.  or  to  the  legislature  in  session, 
the  same  as  that  waged  before  the  governor 
to  induce  him  to  veto  the  act.  It  is  in  the 
nature  of  an  appeal  from  the  legislative  and 
executive  branches  of  the  government  to  the 
judicial. 
i:..R.A,1015B. 


"The  theory  upon  which,  apparently,  this 
suit  was  brought  is  that  parties  have  an 
appeal  from  the  legislature  to  the  courts; 
and  that  the  latter  are  given  an  immediate 
and  gimeral  supervision  of  the  constitution- 
ality of  the  acta  of  the  former.  Such  is  not 
true.  Whenever,  in  pursuance  of  an  honest 
and  actual  antagonistic  assertion  of  rights 
by  any  one  individual  against  another,  there 
is  presented  a  question  involving  the  valid- 
ity of  any  act  of  any  legislature,  state  or 
Federal,  and  the  decision  necessarily  rests 
on  the  competency  of  the  legislature  to  so 
enact,  the  court  must,  in  the  exercise  of 
solemn  duties,  determine  whether  the  act 
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cise  of  power  is  the  ultimate  and  supreme 
function  of  courts.  It  is  legitimate  only  in 
the  last  resort,  and  as  a  necessity  in  the'  de- 
termination of  real,  earnest,  and  vital  con- 
troversy between  individuals.  It  never  was 
the  thought  tliat,  by  means  of  a  friendly 
suit,  a  party  beaten  in  the  legislature  could 
transfer  to  the  courts  an  inquiry  as  to  the 
constitutionality  of  the  legislative  act." 
Chicago  k  G.  T.  R.  Co.  v.  Weltmau,  U3 
U.  S.  339,  36  f-  ed.  17«,  12  Sup.  Ct.  Rep. 
400.  See  also  Chsrles  River  Bridge  v.  War- 
ren Bricge,  1 1  I'et.  420,  9  L.  ed.  773 ;  Georgia 
V.  Stanton,  G  Wall,  SO,  18  L.  ed.  721;  Mis- 
sissippi V.  Johnson,  4  Wall.  47-'),  18  L.  ed. 
437,  An  injunction  wilt  not  issue  to  re- 
strain the  execution  of  an  unconstitutional 
law  merely  on  the  ground  that  it  is  uncon- 
stitutional, Thompson  v.  Canal  Fund,  2 
Abb.  Pr.  248:  Birmingham  v.  Chectham,  ID 
Wash,  657.  54  I'ac.  37;  People  ex  rel.  Alex- 
ander V.  District  Ct.  20  Colo.  182,  68  Pac. 
242.  ]  am  convinced  that  the  decision  below 
was  correct,  and  should  be  affirmed. 

In  the  second  suit  a  private  citizen  who 
is  also  a  ta-ipayer  seeks  as  relator  to  begin 
in  this  court  an  action  by  and  in  the  name 
of  the  state  against  the  secretary  of  state 
and  state  treasurer  for  the  purpose  of  en- 
joining them  from  paying  out  funds  from 
the  state  treasury  for  salaries  and  other 
expenses  of  administering  this  law.  and 
also  against  the  members  of  the  state  tax 
commission,  enjoining  the  latter  from  ex- 
ercising the  duties  and  powers  conferred  up- 
on tliem  by  the  act  in  question,  all  upon 
the  grounil  that  this  act  is  unconstitutional. 
As  against  the  secretary  of  state  and  state 
treasurer,  the  ostensible  purpose  of  the  bill 
is  to  protect  the  state  treastiry.  As  against 
the  state  tax  commission  the  real  purpose 
of  relator,  to  avoid  paying  income  tax  is  dis- 
:losed.  No  steps  have  been  taken  to  enforce 
.he  law,  and  the  time  for  ita  enforcement 
las  not  arrived.  Application  was  by  re- 
ator  made  to  the  attorney  general  to  begin 
and  prosecute  this  suit.  That  official  re- 
fused, and  the  relator  on  this  ahowing  with 
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tlie  usual  •rermenta  of  irreparable  injury, 
etc.,  Be«LB  to  arouBe  the  original  jurisdic- 
tion of  tliia  court  to  entertain  the  suit  to 
put  hiB  private  coun^l  in  tlie  place  of  tlio 
attorney  general  to  prosecute  it,  and  to 
have  the  state  at  this  stage  of  existence  of 
the  statute  enjoin  its  own  olIieerB  from  col- 
lecting its  own  revenue  upon  the  averments 
thai  tiic  Btatute  is  unconstitutional.  The 
constitutional  grant  of  power  to  this  court 
is  that  "the  judicial  power  of  this  state, 
both  as  to  matters  of  law  and  equity,  shall 
be  vested  in  a  supreme  court,  circuit  courts, 
courts  of  probate,  and  justices  of  the  peace." 
Art.  7,  §  2.  "The  supreme  court,  except  in 
eases  otherwise  provided  in  this  Constitu- 
tion, shall  have  ap|)ellate  jurisdiction  only 
which  shall  be  coextensive  with  the  state. 
.  .  .  The  supreme  court  shall  have  a 
general  superintending  control  over  all  in- 
ferior courts;  it  sliall  have  power  to  issue 
writs  of  habeas  corpus,  mandamus,  injunc- 
tion, quo  warranto,  certiorari,  and  other 
original  and  remedial  writs,  and  to  bear 
and  determine  the  same."  Art.  T,  i  S,  That 
portion  of  the  last  above  quoted  section  giv- 
ing power  to  issue  the  writs  mentioned  and 
to  hear  and  determine  the  same  was  con- 
strued to  confer  upon  this  court  original 
jurisdiction  of  ail  judicial  controversies 
witliin  the  scope  of  and  Instituted  by  the 
issuance  of  such  HTits  at  common  law,  Ijut 
it  was  said  that  tlie  court  would  only  exer- 
rise  the  power  thus  granted  in  controversies 
aRecting  the  sovereignty  of  the  state,  its 
francliisoB  and  prerogatives,  or  the  liber- 
ties of  its  people.  It  was  also  decided  that 
the  writ  of  injunction  found  in  this  section, 
associated  with  the  so-called  prerogative 
writs,  luigbt  also,  for  this  reason,  l)e  cm- 
ployed  to  assert  the  prerogatives  of  sover- 
eignty. Cases  collected  in  State  ex  rcl. 
Lamb  v.  Cunningham,  83  Wis.  !)0,  17  L.R.A. 
Ho.  33  Am.  St.  Rep.  27,  53  X.  W.  35. 
Rules  regulating  the  exercise  of  the  original 
jiirisdietion  as  distinguished  from  the  ap- 
pellate jurisdiction  of  this  court,  while  ap- 
propriate and  desirable  to  facilitate  our 
worii,  are  not  fundamental.  Power  is  de- 
rived from  tlie  Constitution,  not  from  such 
rules  which  only  operate  to  regulate  the  man- 
ner of  its  exercise.  They  merely  serve  to  in- 
dicate when  the  parties  litigant  should  ap- 
proach this  court  in  the  first  instance,  and 
wlicn  reach  this  court  by  appeal  or  writ  of 
error.  There  is,  I  think,  a  marked  incon- 
sistency between  such  cases  as  State  ex  rel. 
Drake  v.  Doyle.  40  Wis.  175,  22  Am.  Eep. 
092,  Re  Hartung,  98  Wis.  HO.  73  N.  W. 
9m,  aiid  state  ex  rel.  Stengl  v.  Cary.  132 
Wis.  501,  112  N.  W.  428,  and  other  cases 
found  in  our  reports  and  referred  to  in 
the  opinion  written  hy  Chief  Justice  Wins- 
low  herein.  I  am  quite  satisded  with  the 
t.R.A.1915B. 


opinion  of  the  court  in  this  respect,  but 
fear  it  will  meet  the  usual  fate  of  mere  ju- 
dicial warnings,  and  be  again  disregarded 
wlien  a  new  exigency  arises.  Tlie  Constitu- 
tion vests  in  this  court  only  judicial  power, 
tliiis  excluding  by  implication  political,  ad- 
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name  of  the  state  cannot  logically  be  said 
to  be  sn  exercise  of  judicial  power.  It  is 
rather  executive  or  administrative.  Tlie  at- 
torney general,  district  attorneys,  the  gov- 
ernor, and  other  officers  possess  this  power, 
although  they  exercise  no  judicial  power. 
It  is  only  by  historical  associations  of  the 
words  "judicial  power."  as  distinguished 
from  scientific  deflnition,  that  the  act  of  in- 
stituting a  suit  in  court  in  the  name  of 
the  state  can  be  called  an  exercise  of  ju- 
dicial  power.  Assuming  it  to  be  settled 
by  precedent  that  the  judicial  power  men- 
tioned in  our  Constitution  is  that  power 
formerly  exercised  by  the  court  of  King's 
bench  and  the  chancery  courts  in  England, 
still  that  power  fell  short  of  authorizing 
an  attack,  by  suit,  upon  the  acts  of  co- 
ordinate departments  of  government,  by  any 
writ,  before  any  legal  controversy  had  arisen 
by  the  attempted  exei'Ution  of  such  acts. 
How.  then,  did  this  court  acquire  jurisdic- 
tion to  authorize  the  institution  of  and  then 
to  entertain  such  a  suit?  Ncitlier  logical 
analysis  of  the  term  "judicial  power,"  nor 
historical  association,  warrants  the  exer- 
cise. The  restriction  of  suits  against  the 
state  is  quite  impotent  if  every  taxpayer  of 
the  state,  while  he  cannot  make  the  state  a 
defendant  in  his  suit,  may  nevertheless 
make  the  state  a  plaintilT  in  a  civil  action 
against  the  same  state  officers  to  fight  tils 
battle  tor  him.  If  these  state  officers  repre- 
sent the  state  in  an  action  against  them  to 
restrain  them  from  enforcing  the  law,  they 
occupy  the  same  legal  position,  and  make^ 
the  same  claims  when  this  form  of  making 
the  state  plaintiff  is  complete.  We  can 
hardly  say  that  the  controversy  has  be- 
come a  suit  by  the  state  against  the  stste,' 
for  that  would  be  absunl.  We  cannot  liken 
the  state  to  a  trustee  seeking  the  sdvice  and 
direction  of  the  court,  for  that  presupposes 
a  supervisory  jurisdiction  over  the  trust 
and  in  the  court,  and  begs  the  question.  Wo 
cannot  find  an  analogy  in  the  governments 
of  those  states  like  Massachusetts,  where 
the  governor  or  the  legislature  may  call 
upon  the  court  for  an  opinion  in  advance  of 
enactment  and  of  litigation,  because  there 
it  is  conceded  that  the  courts  in  giving  such 
opinions  act  not  in  a  judicial,  but  in  a  po- 
litical, capacity.  Opinion  of  Justicon,  120 
Mass.  G57,  566.  Turn  this  as  ne  will,  we 
are  always  confronted  with  the  fact  that, 
whether   the  taxpayer   is   plaintiff  or   the 
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atate  plaintiff,  the  suit  involves  k  elaim  on 
the  part  of  this  court  of  power  to  revise 
and  review  Beta  of  the  legislature  with 
reference  to  t)ieir  ootistitutionality,  before 
any  judicial  controversy  has  arisen  other 
than  a  tontroversj  nursed  into  life  and 
exietenee  by  thie  court  for  the  purpose  of 

All  that  I  have  said  and  quoted  with  ref- 
erence  to   the   action    in   the   name   of   the 

tH\payer  an  thia  point  applies  to  this  action. 
Of  the  two  I  would  prefer  the  ta.vpajers' 
suit,  becauBe  this  is  subject  to  the  aame 
weakness    and    also    savors    of    subterfuge. 
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tiie  exercise  Of  sovereign  power  all  the  great 
departments  of  government  must  concur. 
The  manner  of  this  concurrence  is  regulatrd 
by  the  division  of  governmental  powers  in 
the  Constitution,  and  the  limitations  placed 
upon  each  department  arising  from  this  di- 
vision or  from  express  or  neeeasarily  implied 
restrictions  found  in  the  orgHnir  law.  This 
sometimes  impairs  efiiciency,  but  it  promotes 
liberty.  The  moat  promptly  efficient  govern- 
ment ia  a  despotism.  It  is  the  wisdom  of 
the  spendthrift  which  sacriflcea  futuie  ad- 
vantage for  imiDediate  gratification.  The 
statesmen  who  founded  the  American  Re- 
public understood  these  things,  and  made 
deliberate  choice  between  a  government  of 
liberty  and  one  of  temporary  and  prompt 
emciency.  The  result  thus  far  has  justified 
their  judgment.  In  the  prevailing  plan  of 
government  the  guardianship  of  the  funds 
in  the  public  treasury,  except  when  other- 
wise specially  provided,  is  committed  to  the 
legislative  branch  of  the  government,  which 
is  responsible  to  the  people.  The  judicial 
branch  of  the  government  is  to  take  no  part 
in  political  queationa.  In  eonaumination  of 
tlip  exercise  of  the  sovereign  power,  it  is  to 
act  last,  and  to  act  only  when  aroused  by 
an  actual  judicial  controversy.  Until  it 
comes  before  the  court  Incidentally  in  such 
controversy,  the  question  of  the  constitu' 
tionality  of  a  statute  ia  a  political,  not  a 
judicial,  question.  There  is  therefore  no 
jurisdiction  resident  in  the  courts,  as  there 
is  in  the  legislature  and  the  governor,  to 
declare  an  act  unconstitutionul  in  advance 
of  a  judicial  controversy  wliich  neecsaarily 
involves  that  queation.  The  court,  therefore, 
lias  no  jurisdiction  to  create  auch  con- 
troversy by  authoriiiing  what  is,  to  my  mind, 
a  fictitious  suit  in  behalf  of  the  state 
against  ita  own  ofBcers,  where  the  ground 
for  such  a  suit  is  that  tiiese  officers  are 
about  to  collect  taxes  under  a  general  tax 
law.  That  is  merely  a  statement  of  the 
rule  that  what  cannot  constitutionally  be  di- 
rectly done  cannot  be  done  hy  indirection. 
The  latter  breaks  down  the  American  re- 
L.R.A.iaifiB. 


publican  form  of  government  as  well  as  the 
former. 

Examining  from  another  viewpoint.  In  a 
ease  where  a  bounty  was  granted  to  manu- 
facturers of  sugar  by  Congress,  and  the 
disbursing  olScer  of  the  treasury  refused 
payment  under  the  belief  that  the  act  of 
Congress  was  unconatitutional  and  the  stat- 
ute authorized  a  suit  against  the  United 
States,  an  actual  justiciable  controversy 
thus  arose.  But  even  here  and  under  a  Con- 
stitution carrying  delegated  power,  only  the 
Supreme  Court  of  the  United  States  decid- 
ed as  set  forth  in  the  second  paragraph  of 
the  ayllahnn:  "It  is  within  the  constitution- 
al poiver  of  Congress  to  determine  whether 
claims  upon  the  public  treasury  are  found- 
ed upon  mural  anil  honorabk'  obli^tions. 
and  upon  principles  of  right  and  justice: 
and  having  decided  such  questiona  in  the 
aiTivmative,  and  having  appropriated  pnblic 
money  far  the  payment  of  sui'h  claims,  its 
decision  tan  rarely,  if  ever,  be  the  aubject 
of  review  by  the  judicial  branch  of  the  gov- 
ernment." "united  States  v.  Realty  Co.  163 
U,  S.  427,  41  I^  ed.  215.  IB  Sup.  Ct.  Rep. 
1120,  approved  in  Allen  v.  Smith,  173  U.  S. 
389,  43  K  cd.  741,  19  Sup.  Ct.  Rep.  448, 
cited  in  State  ex  re!.  Garrett  v.  Froehlieh. 
118  WiB.  14.1,  61  L,R.A.  345.  00  Am.  St. 
Bep.  98.n.  04  N.  W.  50.  If  we  compare  the 
instant  nisf  with  the  above,  wc  will  find 
that  here  no  justiciable  controversy  has 
arisen,  but  the  court  is  asked  to  make  one 
by  authorizing  a  suit  in  the  name  of  thv 
state  upon  the  petition  of  a  taxpayer,  and 
that  here  we  are  asked  to  decide  in  such 
suit  that  the  legislature  which  possesses 
all  power  not  forbidden  had  no  power  or 
discretion  to  make  an  appropriation  of  pub- 
lic moneys  for  the  purpow  of  enforcing  a. 
statute  passed  by  its  legislature  and  ap- 
proved by  its  executive.  I  think  this  court 
has  no  jurisdiction  so  to  do.  For  the  court 
to  decide  before  its  judicial  power  is  aroused 
by  a  legal  controversy  is  to  assume  a  juris- 
diction not  given  to  it  by  law.  I  think 
the  assumption  of  such  jurisdiction  elianses 
the  form  of  government  as  heretofore  es- 
tablished and  understood,  and  therefore  vv 
are  justiHed  In  dlsrcfrarding  or  overruling 
precedents  in  this  court  nhich  might,  by 
mere  logical  inference,  seem  to  support  this 
suit.  I  think  we  should  have  the  courage  to 
stop   before   taking   this   last   step   fraught 
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In  this  connection,  I  wish  to  mention  tho 
case  of  State  ex  rel,  Eoscjihein  v.  Frear, 
138  Wis.  173,  119  N.  W.  894.  which  was  a 
motion  for  leave  to  bring  suit  in  the  name 
of  the  state.  When  that  motion  was  pre- 
sented, it  will  be  remembered  by  those  pres- 
ent that  I  protested  vigorously  from  the 
bench  against  countenancing  any  stich  pro- 
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ceeding.  I  thought  then,  tni  I  still  think, 
that  the  suit  there  suggented  Wfta  prepOBte- 
roua.  If  the  legislature  of  WiaconaJn  h«d 
not  been  a  body  of  rather  leehXe  temper,  it 
might  not  be  entirely  discreet  (or  judicial 
officerB  to  aaacrt  tlie  right  to  launch  and  de- 
termine such  a  suit.  Rut  the  motion  was 
denied,  and  I  regret  to  saj  that  1  gave  oo 
careful  attention  to  the  language  of  the 
opinion  denjlng  the  motion,  and  neglected  to 
dissent  therefrom.  I  do  not  think  cither 
that  the  complaint  states  a  cau«e  of  action 
in  favor  of  the  Btat«  and  against  its  offieers. 
The  mere  fact  that  taxes  will  be  collected 
from  a  large  number  of  ita  citizens  by  the 
state  authorities  for  the  state  creates  no  ac- 
tionable wrong  against  the  atate.  All  gen- 
pval  laws  affect  all  the  people  of  the  state, 
and  all  police  regalations  curtail  their  rights 
or  liberties  to  some  extent.  But  thia  gives 
no  right  of  action  to  the  state.  Neither  can 
a  general  tax  law,  be  it  ever  bo  new.  The 
notion  that  the  state  has  a  right  of  action 
to  test  such  lan'B  is,  to  say  the  least,  very 
navel.  Xor  does  the  fact  that  a  law  which 
appears  on  its  statute  books  and  is  about 
to  be  enforced  at  some  expennc  upon  the 
atate  treasury  do  so.  It  is  the  legal  and 
constitutional  way  in  which  to  hai.dle  a 
law  whether  that  law  he  valid  or  invalid. 
It  is  the  proper  mode  of  getting  that  law 
before  the  courts.  It  merely  amounts  to 
saying  that  the  ofUccrs  of  the  state  are 
about  to  enforce  the  state  statutes  in  such 
manner  as  to  create  justiciable  controversies 
which  will  thus  come  before  the  court  in  the 
ancient  eHtahUslied  and  orderly  uay.  Sure- 
ly such  attempt  is  not  actionable.  H  the 
statute  is  valid,  it  is  their  duty  to  enforce 
it;  and  it  is.  in  any  event,  their  duty  to 
obey  it  until  it  is  held  to  bi-  invalid  by  the 
judicial  branch  of  the  government  in  a  ju- 
dicial controversy  of  which  the  latter  branch 
has  jurisdiction.  Tf  the  legislature  has  dis- 
cretion to  recognize  merely  moral  obliga- 
tions and  appropriate  money  for  their  pay- 
ment. It  surely  may  appropriate  money  for 
enforcing  even  a  void  act,  and  thus  bringing 
it  to  the  judicial  test  in  an  actual  contro- 
versy. It  may  be  that  in  the  march  of 
progresH  and  the  evolution  of  governments 
the  change  in  the  plan  of  our  government 
created  or  confirmed  by  the  decision  herein 
is  inevitable.  But  I  mistrust,  and  I  think 
not  through  timidity,  the  steady  progress 
of  this  court  always  in  the  direction  of 
grasping  more  power.  This  will  establish 
the  judiciary  as  a  political  branch  of  the 
government,  and  displace  it  from  that  place 
of  dignified  impartiality  which  it  has  so 
Ion;;  and  so  successfully  filled.  This  e.\ten- 
sioD  of  power  is  the  progress  which  has  al- 
ways resulted  in  the  wrecb  of  human  instl- 
tutiMiB.  I  have  now  made  mv  protest 
T..R.A.  19158. 


against  it  in  Re  Hcvisor,  141  Wis.  S92,  124 
N.  W.  670,  18  Ann.  Cai.  117S,  in  State  ex 
rel.  Kustermann  v.  Board  of  Canvassers,  145 
Wis.  2n4,  130  N.  W.  48»,  in  SUte  ex  rel. 
Rosenhein  v.  Frear,  ]38  Wis.  173.  119  X.,W. 
SM,  in  Lawler  v.  Brcnnan,  150  Wia.  115, 
134  X'.  W.  !.)4,  13(1  X.  W.  1058,  and  in  the 
instant  case,  and  so  discharged  what  I  con- 
ceive to  be  my  duty.  In  any  view  of  the 
case,  even  that  taken  in  the  majority  opin- 
ion, it  seems  to  me  the  second  action  should 
be  dismiaBcd  for  want  of  jurisdiction  aa 
against  the  secretary  of  state  and  tha  state 
trensurer.  But  1  consider  that  this  oourt 
has,  under  the  Constitution  of  this  state,  no 
jurisdiction  to  review  the  atatute  at  this 
stage  of  its  existence  and  in  thia  way  in 
either  ease.  The  assumption  of  the  juris- 
diction so  to  do  cannot  be  justified  upon  the 
comparative  futility  of  such  review  demon- 
strated by  the  result  in  this  case. 

Marshall,  .).,  dissenting  in  part; 

I  concur  in  the  decision  and  in  the  stated 
general  character  of  this  court's  original 
jurisdiction,  via.,  that  it  is  wholly  of  a  pre- 
rogative character,  to  be  exercised  in  the 
name  of  the  sovereign,— the  state,  standing 
for  the  people  aa  an  entirety, 

I  concur  that  prerogative  judicial  juris- 
diction under  the  ConBtitutioti  is  reserved 
wholly  to  this  court,  and  that  an  ordinary 
taxpayers'  action  to  vindicate  private 
rights  is  entirely  outside  of  that  field. 

I  do  not  concur  in  the  view  that  the  cir- 
cuit conrta  have  no  jurisdiction  of  taxpay- 
ers' actions  to  enjoin  illegal  distiursements 
or  waste  of  state  money  under  the  guise  of 
an  unconstitutional  legislative  enactment. 
The  jnrixdiction  of  such  circuit  courts  is  as 
boundless  under  the  Constitution,  as  to  all 
ordinary  matters,  as  can  be  the  violations 
of  legal  or  equitable  rights.  It  was  lodged 
there  by  the  people  in  the  beginning.  It 
cannot  be  given,  taken  away,  or  modified,  le- 
gitimately, by  any  fiat  of  this  court  or  in 
any  way  except  in  the  manner  pointed  out 
in  the  fundamental  law,  without  invading 
the  field  of  usurpation. 

The  historical  treatment  of  this  court's 
administration  of  its  original  jurisdiction 
ia  not  to  be  taken,  I  apprehend,  as  intended 
to  indicate  that  its  power  is  fenced  about 
by  mere  precedents,  or  at  all,  except  by  the 
broad  prerogative  purposes  of  the  grant. 
So  far  as  the  claasiflcstion  of  precedents 
illustrates  the  genera!  nature  of  the  juris- 
diction respecting  what  is  and  what  is  not 
within  the  field  of  prerogative  purpose,  it 
is  very  valuable,  but  should  be  regarded,  T 
think,  in  that  light  only.  Any  aituation 
calling  for  remedial  activity  which  falla 
within  the  prerogative  Held  falls  within  the 
original   jurisdiction  of  this  court,  regard- 
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Ills  of  wtietlier  there  ta  an;  precedent  to 
lit  tlie  rniie;  but  whether  such  jiiriadlction 
Rhoutd  be  ex<rci»eil  «r  not  in  any  given  case 
must  necessBrily  rest,  more  or  lena.  in  ju- 
dicial discretion. 

I  do  not  concur  in  tiie  restrictive  charac- 
ter of  the  decision.  I  think  the  court  should 
meet  now  and  decide  miw,  plainly  and  per- 
manently, eacli  of  the  important  questions 
discDSBcd  by  counsel,  which,  obvioualy,  must 
be  decided  by  this  court  sooner  or  later, 
and  the  earlier  the  better  for  all  concerned. 
Any  delay,  I  think,  ahould  be  avoided,  it 
possible,  thus  obviating  the  occurrence  of 
>  period  of  uncertainty  chnractiTiJicd  liy 
expensive  litigation  and  business  disturb- 
ance attributable  to  failure  by  this  court 
to  grapple  now,  after  the  full  argument  had, 
efReiently  with  the  matters  referred  to. 
.ludicial  pTOgtem  along  that  line  is  the  cor- 
rect judicial  policy.  It  is  wholly  within 
the  court's  power  to  so  progress.  It  is  the 
need  of  the  times.  The  whole  people  '  f  the 
state,  as  it  were,  are  before  this  court  in  this 
'-ase,  invoking  it  to  make  a  full  decision. 
It  is  due  to  them  to  respond  as  effecutatly  as 
practicable. 

At  some  future  time  I  will  siiliatitute  for 
this  brief  memorandum  an  opinion  in  sup- 
port of  the  suggestions  made. 

Marshall,  J.,  Hied  the  following  addi- 
tional opinion  March  l.'i,  1012  (14S  Wis. 
542,  135  X.  W.  164); 

I  fully  determined  to  write,  at  length,  in 
Hubstitution  for  the  above.  On  further  re- 
flection it  seems  to  do  so  might  give  un- 
warranted dignity  to  some  suggestions 
i-oiced  in  these  cases  which  were,  ss  Is  sup- 
posed, effectually  foreclosed  more  than  a 
oentury  ago,  and  so  are  not,  generally,  and 
should  not,  ellicicntly,  be  deemed  open   for 


After  the  uniform  holdings  here,  through 
many  important  adjudications,  that  public 
money  in  the  public  treasury  is  a  subject  of 
trust  for  all  the  people  for  pulilic  purposes. 
and  disbiirSHble  only  pursuant  to  valid  legis- 
lation, and  that  every  taxpayer  is  a  cestui 
ijiie  trunt,  having  aufficient  interest  in  pre- 
venting abuse  of  the  trust  to  be  recognized 
in  the  field  of  this  court's  prerogative  juris- 
diction as  a  relator  in  proceedings  to  set 
sovereign  authority  in  motion  by  action  in 
the  name  of  the  state  for  prevention  or  re- 
dress, any  suggestions  to  the  contrary,  how- 
ever well  supported  as  an  original  prop- 
osition, might  well  have  but  a  passing 
notice.  The  same  is  true  of  the  qnestioit  of 
whether  an  action  against  a  state  oflicer  to 
prevent  disbursement  of  public  money  in 
the  enforcement  of  an  invalid  act  of  the 
legislature  is  agninet  the  state  in  any  proper 
sense.  It  has  been  held  over  and  over  again. 
L.R.A.inj.'il). 


in  terms  or  in  ^ect,  that  such  an  action  is 
to  be  regarded  as  against  the  person  in  his 

individual,  not  his  official,  capacity,  and  bo 
not  against  the  state, — so  held  very  recently 
most  aigniflrantly  by  the  Supreme  Court  of 
the  United  States  in  Ex  parte  Young.  209 
U.  S.  123,  52  L.  ed.  714,  13  L.R.A.I  N.S.I 
832.  28  Snp.  Ct.  Kep.  441,  14  Ann.  Cas.  764, 
followed  here  in  Bonnett  v.  Vallier,  136 
Wis.  193,  17  I..R.A.(X.S.|  4N6.  128  Am.  Bt. 
Rep.  inai.  118  N.  W.  885. 

It  is  essential  to  strictly  maintain  here 
the  foregoing  stated  principles.  Only  by  so 
doing  can  this  court  fully  perform  its  great 
function  as  the  Hiipreiue  efhcient  conservator, 
defender,  and  preserver  of  the  inherent  and 
guaranteed  rights  of  the  people.  The  court 
will  not  swerve  from  the  proper  course  for 
which  it  was  given  independent  status, 
"through  fear,  favor,  affection,  or  hope  of  re- 
ward." I  know  every  member  of  it  is  Arm 
in  that.  Xo  unreasonable  impatience  else- 
where, if  such  exists,  will  be  permitted  tit 
interfere  with  the  sturdy  performance  of 
constitutional  duty  here.  While  paying  due 
deference  to  co-ordinate  departments,  it 
must  c.N'pect  that  deference  in  return.  Tlierc 
must  be  no  hesitation  through  fear  of  cen- 
sure or  thought  of  tuning  the  judicial  harp- 
strings  to  liqrmonijie  with  temporary  con- 
ditions, as  we  here  advocated  outside  at 
times.    In  that  there  is  no  division  of  senti- 

I  have  too  much  respect  for  the  law-mak- 
ing  ])o\ver  to  indulge  the  idea  that  there 
is  any  dominating  thought  there  hostile  to 
the  willing  performance  of  duty  here  to 
test  enactments  by  constitutional  restraints 
on  all  proper  occasions,  and  put  the  stamp 
of  judicial  disapproval  thereon  when  mani- 
festly rei|UiTed,  because  of  the  enactment 
being  evidently  not  law  in  fact,  though  law 
in  form;  and  too  much  respect  for  the 
average  legislative  sentiment  not  to  see 
through  the  viata  of  momentary  impatience. 
— sametime?  exhibited,  at  the  failure  of 
legislative  effort.— to  the  considerate  judg- 
ment of  afferrpfiection.  which  may  always 
be  depended  upon  to  approve  and  honor  full 
performance  of  judicial  duty,  to  appreciate 
that  when  there  if  a  conflict  between  an 
act  and  tlie  Constitution,  as  seems  to  the 
court  created  to  view  (he  matter,  it  mu^t 
decide  between  them,  anil  "as  the  Constitu- 
tion is  superior  to  any  or.linary  act  of  the 
legislature,  the  Constitution,  and  not  the 
ordinary  act,  must  govern  the  case  to  which 
they  both  apply,"  Marbury  v.  Madison.  1 
Cranch.  137.  2  L  ed.  60.  On  the  other  hand, 
I  have  too  liigh  regard  for  the  greet  trupt 
reposed  in  the  instrumentalities  chosen  for 
now  to  give  vitality  to  the  judicial  function, 
to  think  that,  if  there  be  any  considerable 
sentiment    momentarily   elsewhere   inimical 
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to  full  performance  of  duty  h«re,  it  can 
exert  efficient  influence  in  that  regard. 
Generally  speaking,  I  apprehend  the  si'nli- 
raent  of  the  public  is  in  favor  of  a  prompt, 
thorough  treatment  of  canBtitutional  ques- 
tiona  aa  they  ariae.  The  people  want  to 
know,  and  have  a  right  to  know,  and  legis- 
lative inetrumen  tali  ties  deaire  to  have  them 
know,  at  the  earliest  practical  moment,  just 
where  they  stand  with  reference  to  import- 
<iit  new,  far-reaching  enactments. 

The  fundamental  law,  ss  it  has  been  con- 
strued, and  the  function  of  this  court  aa  to 
applying  the  rule  of  the  Constitution  to 
legislative  enactments  and  using  its  pre- 
rogative power  against  anyone  assuming  to 
act  for  the  state  who  nrould  otherwise  inter- 
fere with  guaranteed  rights  under  the  iiise 
of  an  invalid  enactment,  muat  be  main- 
(jiined.  Xo  one  can  win  enduring  fame  by 
failing  to  appreciate  that  and  be  ready  to 
vigorously  vindicate  Jt. 

The  court,  with  practical  unanimity, 
reached  the  conclusion  that  all  coiialitutiun- 
al  questions  presented  and  argued  in  the 
cases,  in  some  one  of  them,  were  within  the 
court's  power  to  consider  and  decide;  but  to 
what  extent  to  respond  was  within  ita  dis- 
cretion. That  left  niiieh  tp  judicial  pro- 
priety, convenience,  e.vigencj,  and  expedi' 
ency,  resulting  in  the  court  going  only  so 
far  as  tras  rital  to  the  existenc?  gf  the  com- 
mission, with  power  to  enforce  the  domi- 
nating features  of  the  law.  Not  to  go  that 
far  was  thought  would  be  well  ni(;li,  if  not 
quite,  abuse  of  discretion ;  not  doubting 
competency  to  go  further  and  deride  all 
portant  questions  so  ably  diseuaaed. 
Obviously  there  is  left  a  broad  field  tor  very 
much  and  very  perplexing  litigation,  to 
probable  great  prejudice  of  public  and 
private  welfare.  The  field  so  left  untouched 
was  as  fully  covered  by  eminent  counsel  as 
it  is  liable  to  ever  be.  The  whole  crop  of 
l^itimate  controversies  was  fully  ripe  for 
the  judicial  harvest.  All  interi'sts  called 
loudly  for  the  chosen  instrumentality  for 
the  work  to  grapple  with  the  proffered  task-. 
In  my  opinion,  tile  waste  of  energy  and  ex- 
pense attributable  to  failure  to  do  so  might 
well  have  been  avoided.  It  was  according 
to  precedent  to  take  the  course  adopted,  I 
confess.  But  should  prccedi'iit  efficiently 
bar  the  wheels  of  progress  toward  a  more 
full  response  to  such  an  appeal  for  judicial 
determination  ?     It  seems  not. 

Thia  court  can  well  view  with  sstisfac- 
tion  its  progressive  course  as  to  meeting 
judicial  controversies  squarely,  casting  aside 
the  ancient  method  of  dilatory,  fencing, 
mere  piecemeal  decision,  delaying  the  flnal- 
L.RA.1»7.5EI. 


ity  by  technical  dispositions,  depleting  to 
public  and  private  resources,  and  disap- 
pointing and  exhausting  to  those  resorting 
to  the  courts  for  redress  and  prevention  of 
wrongs.  There  is  room  for  further  progress. 
Impatience  with  the  law's  delays,  sometimes 
signifieautly  manifested,  will  disappear 
without  any  change  in  the  law  of  procedure, 
by  changes  of  method  within  the  province  of 
the  court  to  make  of  its  own  motion,  demon- 
strating that  the  fault  supposed  to  exist  is, 
in  the  main,  in  the  administration  of  the 
law,  rather  than  in  the  law  itself. 

Seeming  opportunity  for  worth-while 
progress  is  most  inviting  in  cases  like  those 
before  us.  U'here  a  new  law  which  is  ques- 
tioned as  to  its  meaning  and  its  legitimacy 
in  many  important  minor  features  as  well 
as  the  dominant  one.— a  law  of  far-reaching 
character,  materially  affecting  the  people 
generally  and  bristling  with  complications, 
each  presenting,  from  some  reasonable 
standpoint,  serious  diiSciilty,  it  brought 
early  here  for  examination  in  all  auch 
aapecta.^brouglit  liy  the  exercise  of  pre- 
rogative power,  so  that  all  the  people,  as  it 
were,  are  represented  at  the  bar  to  the  end 
that  the  enactment,  so  far  aa  valid,  may  be 
vigorously  enforced  and  cheerfully  submit- 
ted to,  and  the  mischiefs  ordinarily  flowing 
from  such  a  course  for  a  time  and  the  law 
then  being  found  full  of  infirmitieB,  may  be 
avoided,  why  should  not  the  earliest  oppor- 
tunity afforded  be  willingly  taken  to  carry 
the  whole  masa  of  tbinga  to  the  consultation 
room  and  patiently  and  finally  solve  the  un- 
certainties, thus  promptly  affording  peace  to 
the  state  and  its  people  in  respect  to  the 
matter?  The  power  cNists  to  do  it-  Uni- 
versal acclaim  is  in  favor  thereof.  We  arc 
here  to  vitalize  the  power  intrusted  to  us 
to  do  it.  We  have  time  therefor.  We  are 
as  able  now  for  the  task  as  we  probably  ever 
will  be.  If  we  have  not  had  as  efHcient  help 
as  wc  are  likely  to  have  at  any  future  time, 
the  power  is  ample  to  call  for  and  obtain 
furtlier  assistance  from  eminent  advocates 
of  opposing  theories.  Tlien  why  hesitate? 
la  there  any  good  reason  for  it! 

I  cannot  perceive  any  satisfactory  answer 
in  the  aflirmative  to  the  foregoing.  Hesita- 
tion is  largely  from  judicial  custom  to  de- 
lay grappling  uith  questions  so  long  a  a 
possible,  with  the  thought  that  time  will 
either  render  doing  it  unnecessary,  or  a  de- 
cision may  perhaps  be  later  made  under 
more  favorable  circumstances,  and  habit  to 
minimize  judicial  labor  where  practicable 
without  affecting  the  grade  of  it,  to  the  end 
that  each  of  the  controversica  brought  here 
may  have  its  due  proportion  of  attention.    1 


808 


WISCOKSLV  SUI'RKME  COUBT, 


confeBa  the  court's  burdens  ftre  heavj,  and 
that  the  easiest  wa;  of  escape  from  danger, 
iC  any  exists,  of  wliich  I  must  a&y  I  am  not 
conscious,  of  iU  being  unduly  so,  is  by  limit- 
ing decLsiona  to  actual  necessities  of  cases  as 
they  arise.  That  was  for  a  time  given  as  a 
suflicient  justification  for  limiting  activity 
of  prerogative  jurisdiction  to  a  very  narrow 
Held  and  limiting  it  therein  to  the  essentials 
of  each  particular  situation.  State  ex  rel. 
Board  of  education  v.  Haben,  22  Wis.  101 ; 
Be  Court  of  Honor,  lOB  Wis.  (125,  85  N.  W. 
407. 

While  the  scope  of  the  prerogative 
power  was  early  definitely  stated,  and  it  has 
thus  been  maintained,  if  the  burden  of  work 
here  n*as  ever  a  legitimate  excuse  for  r 
exercising  jurisdiction,  within  such  scope,  to 
make  a  full  decision  in  a  case  thought  to  be 
of  a  character  to  n-arrant  the  court  in  step- 
ping aside  from  its  ordinary  labor  to  enter- 
tain it  at  all,  that  ended  long  since.  When 
such  doctrine  took  root  there  were  but  three 
members  of  the  court  and  the  equipment  for 
labor  was  very  crude  compared  to  that  noiv 
afforded.  There  is  certainly  no  longer  need 
tor  leaving  anything  undone  which  might 
pro]ierly  be  done,  because  of  the  burden  of 

So,  again,  the  inquiry  is  suggested,  why 
should  not  the  court,  in  all  cases  of  great 
public  interest,  mnUe  the  fullest  practicable 
decision  instead  of  tcavin<;  an  much  ground 
uncovered  as  practicable?  In  such  a  situa- 
tion as  this  it  seems  that  the  court  should 
not  cease  its  labors  till  the  whole  subject  in 
all  important  details  shall  have  been  ex- 
hausted. If  any  such  shall  not  have  been 
fully  presented,  or  been  overlooked,  oppor- 
tunity should  he  given,  if  help  can  be 
reasonably  expected  thereby,  for  further  dis- 
cussion at  the  bar,  io  in  the  end  tbat  the 
court  may  furnish  esecutive  otHccrs  and  the 
people  a  plain,  certHin  guide  to  go  by.  I 
urged  thllt  at  first  and  again  on  the  motion 
for  rehearing.  There  are  many  important 
questions  left  nndecided.  Each  may  furnish 
ground  for  expensive  litigation.  To  settle 
all  in  detail  will  require  large  public  and 
private  expenditure  which  must  be  charged 
to  waste.  Conservation  of  time  and  money 
and  peace,  avoiding  all  such  waste,  can  be 
effected  by  just  a  few  days'  more  time  now, 
which  could  well  be  spared  to  devote  to  the 
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Application    for    writ   of    certiorari    dis- 
missed by  the  Supreme  Court  of  the  United 
States.  January  6,  1!)I4.    231  U.  S.  616,  58 
J„  ed.  400,  34  Sup.  Ct.  Rep.  272. 
I..B.A.]9ir>U. 


WYOMING  SUPBEHB   COURT. 

UNION  PACIFIC  BAILEOAD  COMPANY, 
Plff.  in  Err., 

ROBERT  N,  GRACE. 
I—  Wyo.  — ,  143  Pac.  363.) 
Carrier  —  Ichm  of  liuiid  baggHge  —  care 
required. 

1.  No  negligence  sufficient  to  hold  a  rail- 
road company  liable  for  loss  of  hand  bag- 
gage of  a  passenger  h  shown  by  the  fact 
that  Ihc  [lortcr  took  it,  with  that  of  other 
passengers,  to  remote  it  from  the  car  at 
destination,  and  placed  it  in  the  vestibule, 
and  that  when  the  owner,  who  was  among 
the  last  to  leave  the  car,  reached  the  vesti- 
bule, it  was  gone. 

Evidence  —   liiunaterial   —  remarks  o[ 

2.  The  admission  in  an  action  to  hold  a 
carrier  liable  for  loss  of  hand  baggage  of 
evidence  of  remarks  made  by  the  porter  to 
whom  it  was  delivered,  when  the  loss  was 
discovered,  that  he  saw  someone  who  might 
have  taken  it,  and  would  see  if  he  could  see 
him.  and  upon  his  return  after  searching 
for  the  man,  tliat  he  could  not  find  him,  is 
harmless,  since  the  evidence  is  immaterial. 

(October  10,  1B14.) 

Ij'  RHOR  to  the  District  Court  for  l-aramie 
Fj  County  to  review  a  judgment  in  plain- 
tiff's favor  in  an  action  brought  to  recover 
the  value  of  hand  baggage  allt^ed  to  have 
been  lost  through  defendant's  negligence. 
Reversed. 

The  facta  are  stated  in  the  opinion. 


Xotf.  —  Carriers:  ItabtlUa  of  • 
for  loss  of  hand  bof/gage  or  other  ef- 
fect* in  the  custody  or  eontrol  of  pas- 
senger. 

T.  Railroad  and  street  railways. 

a.  In  graeral,  OW. 

b.  Money  and  valuables,  611. 


e.  Contributory  negligence  of  p 
ger,  612. 
ir.  steamship  companiex. 

a.  Liability    where    articles    arc    in 

stflteroom,  913. 

b.  Liability  where  articles  are  not  in 

stateroom,   617. 

c.  Wliat    amounts    to    negligence    on 

part  of  carrier,   018. 

d.  Duty  as  to  watch,  618. 

e.  Contributory  negligence  of  passen- 

ger,   81  ft. 

f.  Liabilitv   for   monev  or   valuables, 

620. 

g.  Notice  to  deposit.  621. 

h.  Duty  to  declare  character  or  value 
of  effects,  621. 
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Messn.    Herbert  T.    Lacey   and   John 

W.  La<«)'.  for  plaintiff  in  error: 

StatemciitB  made  by  the  porter  were  in- 
adniiaeible  an  evidence  against  deEendftnt. 
1  Greenl.  Ev.  %  113;  Korthwestem  Union 
Packet  Co.  v.  Clough,  20  «all.  540.  22 
h.  ed.  408,  7  Am,  Neg.  Caa.  317;  Story, 
Agency,  g  134;  Vickaburg  4  M.  R.  Co.  v. 
O'Brien,  119  U.  S.  99,  103,  30  L.  ed.  299, 
300,  7  Sup.  Ct.  Rep.  118;  Kviier  v.  Portland 
Gold  Mia.  Co.  100  C.  C.  A.  245.  184  Fed.  43; 
Idne  V.  Brj'ant.  9  Gray,  245.  OS  Ain.  Dec. 
232;  Willlaitison  v.  Cambridge  R.  Co.  144 
MasB.  1«,  10  N.  E.  790;  Union  P.  R.  Co.  v. 
Fray,  35  Kan.  700,  12  Pac.  BB;  Silreira  v. 
IversoD,   128   Cal.   137,   flO   Pac.   687;    Rice 

tion  of  Bleeping  ear  cases)  and  steamship 
companies  for  tlie  los«  of  baggage  or  utiier 
effects  which  s  passenger  retaina  in  bis  own 
custody  and  control. 

As  to  duty  of  sleeoing  car  company  as  to 
baggage  or  personal  effects  of  patisenger, 
see  notes  to  Pullman  Co.  v.  Scliairncr,  9 
L.R.A.(N'.S.)    407;    livers   v.   Piiliman   Co. 

41  L.R.A.(N.S.)  799,  and  Robinson  v.  South- 
ern R.  Co.  post,  621. 

J.  BaUroaa   and   strret   railieai/». 
a.  In  general. 

The  general  rule  seems  to  be  that  rail- 
road coiii[>NnieB  are  not  liable  as  ineurerg 
of  baggage  retained  in  the  custody  of  pas- 
sengers, and  so  are  not  liable  for  loss  of 
■uch  baggage  in  the  absence  of  a  aliou-ing 
of  negligence  on  their  part. 

Thus,  in  the  absence  of  a  showing  of  neg- 
ligence, the  railway  company  was  held  not 
liable  in  Whicher  v.  Boston  ft  A.  R.  Co. 
176  Maes.  275,  79  Am.  St.  Rep.  314,  57  N. 
E.  601.  8  Am.  Neg.  Rep.  48,  for  the  loss  of 
*  handbag  which  n'as  taken  front  the  pas- 
senger's section  during  hia  absence  in  the 
smoking  compartment  of  the  car. 

And  a  liag  is  not  delivered  into  the  sole 
custody  of  a  carrier,  but  its  custody  is  only 
temporary,  beeauap  of  the  fact  that  a  serv- 
ant carries  the  bat!  Into  the  car,  where  the 
passenger  renews  his  cuatodv  and  control 
over  it.     Ibid. 

In-  Tower  v.  Utira  ft  S.  R.  Co.  7  Hill,  47, 

42  Am.  Dec.  36,  the  railroad  company  was 
held  not  liable  for  the  loss  of  an  overcoat 
which  the  paesengtT  had  taken  into  the  car, 
and  which,  upon  leaving  the  car,  he  had 
forgotten,  the  decision  being  pre<licated 
upon  the  nonliability  of  the  carrier  as  a 
common  carrier  for  articles  retained  in  the 
control  of  the  passenger,  and  ahio  upon  the 
contributory  negligi'iice  of  the  passenger  in 
forgetting  to  take  the  overcoat  witli  liirn. 

And  where  a  paBscnger  having  a  ticket 
entitling  him  to  a  Heat  in  a  parlor  car  re. 
4]neBts  tlie  porter  of  tiie  car  to  take  his 
overcoat  and  place  it  in  bis  seat,  and  the 
passenger  then  goes  into  another  car,  and 
during  his  absence  the  coat  la  stolen,  the 
L.R.A.I)I13B. 


(  Mo.   636,  65  S.  W.  10D2. 
I    liability    under    the    evi- 


V.  St.  Louis,  I 
There    was    i 

Tompkins  v.  Saltmarsh,  14  Berg,  ft  R.  g7S, 
1  Am.  Neg.  CaB.  814;  Bibernia  Bldg.  Asso. 
T.  McCJrath,  164  Pa.  296,  35  Am.  St. 
Rep.  823,  26  Att.  377;  Minor  v.  Chicago 
A  N.  W.  R.  Co.  19  Wis.  40,  88  Am.  Dec. 
670;  3  Am.  ft  Eng.  Enc.  Law,  2d  ed.  745; 
Fulton  V.  Alexander,  21  Tex.  148,  1  Am. 
Neg.  Cbb.  838 ;  Texas  C.  R.  Co.  v.  Fianary, 
—  Tes.  Civ.  App.  — ,  .iO  S.  W.  726;  Whit- 
ney v.  Lee,  a  Met.  91,  1  Am.  Neg,  Caa 
780;  American  S.  S.  Co.  v.  Bryan,  83  Pa. 
446;  Gleason  v.  Goodrich  Transp.  Co.  32 
Wis.  85,  14  Am.  Rep.  718;   Tlie  R.  E.  Lee, 

company  will  not.  in  the  absence  of  a  shoW' 
ing  of  negligence,  be  liable  for  the  loss,  the 
cout  not  being  left  in  the  care  or  custody  of 
defendant's  servant,  but  being  placed  by  the 
passenger's  own  order  on  a  cliair  which  he 
had  engaged  in  said  car.  Weingart  v.  Pull- 
maD  Co.  58  Misc.  187,  108  K.  V.  Supp.  972. 

So.  also,  in  Kerr  v.  Grand  Trunk  R,  Co. 
24  U.  C.  C.  P.  209,  a  passenger,  fifteen 
minutes  before  time  for  the  train  to  start, 
went  into  a  coach,  put  his  vaiise  in  the  seat, 
and  went  out.  and  on  his  return  found  the 
valise  gone;  there  was  no  evidence  that  any 
eniployee  of  the  company  was  in  charge  of 
the  train,  or  that  any  other  passenger  was 
occupying  the  coach:  it  was  lield  that  there 
was  insufficient  evidence  of  delivery  in 
charge  of  carrier,  and  so  the  carrier  was 
not   liable  for  the   loss. 

And  in  Sperry  v.  Consolidated  R.  Co.  79 
Conn.  665,  10  L.R.A.(N.S.I  907.  118  Am. 
St.  Rep.  109,  ea  Atl.  962.  9  Ann.  CaB.  19l>. 
the  railway  company  was  held 'not  liable 
for  the  theft  of  a  passenger's  valise,  which 
was  carried  by  the  conductor  of  one  of  the 
cars  into  another  of  its  cars,  and  deposited 
on  the  door  beside  the  passenger;  the  court 
holding  that  a  street  railway  company  does 
not,  in  the  absence  of  a  general  undertaking 
or  liability  as  common  carrier  of  baggage, 
or  of  special  contract,  assume  such  lia- 
bility because  its  conductor  takes  a  valise  of 
a  passenger  who  enters  the  car,  and  depos- 
its it  near  the  seat  occupied  by  the  passen- 
ger. 

Nor  was  negligence  on  the  part  of  k 
street  car  conductor  shown  by  his  failure 
to  notify  the  conductor  relieving  him  that 
the  ba^jta^  belonged  to  the  passenger;  nor 
was  it  neRligence  on  the  part  of  the  latter 
to  permit  the  baggage  to  be  taken  from  the 
car  by  a  man  of  ordinarily  respectable  ap- 
pearance, who  was  sitting  near  it.     Ibid. 

In  Tallcv  V.  Great  Western  R.  Co. 
L.  R.  8  C.  P.  44,  40  L.  J.  C.  P.  N.  S.  9,  23 
I^  T.  N.  S.  413.  19  Week.  Rep.  164,  a 
passctigei  w)i<i  had  taken  his  portmanteau 
into  ft  carriage  with  him  got  out  at  an 
intermediate  station  for  the  purpose  of  get- 
ting refreshments,  time  being  allowed  for 
that  purpose,  and  on  hie  return  waa  unable 
to  find  the  carriage,  and  so  took  another  to 
his  destination.     When  be  arrived  at  the  . 
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2  Abb.  (U.  S.)  50,  Fed.  Caa.  Xo.  11.690; 
Whicher  t.  Boeton  &  A.  R.  Co.  176  Mass. 
276,   79   Am.   St.   Rep.   314,   57   N.  E.   601, 

8  Am.  Neg.  Rep.  4S;  Springer  v.  PulimaD 
C*.  234  Pa.  172,  83  Atl,  98;  Sperry  y. 
Conaolidatcd  R.  Co.  79  Conn.  565,  10 
L.R.A.(N.S.)  007.  118  Am.  St.  Rep.  169, 
85  Atl.  982,  9  Ann.  Cb6.  ]n9;  Wbitney  v. 
Pullman's   Palace   Car   Co.   143   Mass.   243, 

9  X.  E.  619;  Barrott  v,  Pullman's  Palace 
Car   Co.   51    Fed,    706. 

Mr.  William  B.   Rosh  far  defendant  in 


Brard,   J.,  delivered   the  opinion  of   the 

Action  by  defendant  in  error  against 
plaintiff  in  error  to  recover  tile  value  of  a 

end  of  his  Journey,  his  portmantcHu 
turnt>d  to  him.  but  some  of  the  contents 
were  misBiiiK;  and  it  was  held  that,  no  neg- 
ligence on  the  part  of  the  railroad  company 
being  shown,  it  was  not  liable  for  the  loss. 
In  this  ease  the  court  found  that  the  passen- 
ger was  negligent  in  not  getting  bat^k  into 
the  carriage  in  which  he  had  placed  his  port- 
manteau. 

And  in  Rergheim  t.  Great  Eastern  R,  Co. 
L.  R,  3  C.  P.  Div.  221,  47  I..  J.  C.  P.  N.  S. 
318,  38  L.  T.  N.  S.  160,  26  Week.  Rep.  301, 
u  Eng.  Rul.  Cas.  664,  it  waH  held  that  negli- 
gence on  the  part  of  tl;e  carrier  not  ijcing 
shown,  it  was  not  liable  as  common  carrier 
for  the  loss  of  baggage  placed  in  the  car- 
riage at  the  request  of  the  passenger,  and 
which,  during  his  absence  in  order  to  get 
refreshments,  and  while  the  carriage  uns 
locked,  was  stolen. 

But  in  fiamble  v.  Great  Hestern  R.  Co. 
24  U.  C.  Q.  B.  407,  the  railroad  company 
was  held  liable  for  the  loss  of  a  passenger's 
valise,  which  waj  taken  from  hie  seat  while 
he  was  getting  refreshments  in  the  dining 
room  of  the  station.  Ha^rty,  J.,  stated 
that  if  the  railroad  company  oniinarily 
pennitg  passengers  to  take  articles  of  lug- 
gage into  the  cars  with  them,  making  no 
objection,  and  not  requiring  them  to  sur- 
render it  to  their  servant's  special  charge,  it 
is  not  easy  to  see  why  they  should  rot  be 
responsible;  and  further,  that  the  puasen- 
ger,  in  leaving  his  valise  in  the  seat  while 
in  the  dining  room,  did  only  whnt  was  per- 
mitted by  the  company,  or.  at  least,  not 
objected  to  by  it. 

On  the  otlier  hand,  a  railroad  company 
will  be  liable  for  the  loss  of  personal  bag- 
gage retained  by  the  passenger  where  the 
loss  is  attributable  to  tlie  negligence  or  the 
eompanv's   employee. 

And  so  in  Kinsley  v.  Lake  Shore  &.  M.  S. 


passenger's  hand  bag,  where  it  was  shown 
that  upon  going  into  the  diner,  be  aaked 
an  employee  of  the  company  uhetber  his 
baggage  would  be  safe  if  left  in  the  seat, 
and  waa  told  that  it  would  be;  upon  re- 
turning to  the  ear  he  found  it  locked,  and 
L.R.A.1 91.16. 


suit  case  alleged  to  have  been  lost  through 
the  careleBsnces  of  defendant.  Judgment  for 
plaintiff,  and  defendant  brings  error. 

Plaintiff  below  alleged  in  his  petition  (so 
far  a«  necesearj  to  here  state)  ;  ''That 
on  or  about  the  12th  day  of  January, 
1910,  plaintiff  purchased  for  himself  and  for 
his  wife  iirst -class  passenger  tickets  from 
the  Union  Pacific  Railroad  Company,  a  com- 
mon carrier,  which  tickets  entitled  plaintiff 
and  his  wife,  with  their  baggage,  to  be 
conveyed  from  Denver,  Colorado,  to  Chey- 
enne, Wyoming,  over  the  railroad  of  the 
defendant.  That  on  said  date,  in  considera- 
tion of  the  sum  then  paid  to  it  by  plain- 
tiff, the  plaintiff  and  his  wife  were  received 
by  the  defendant  aa  passengers  for  the  pur- 
pose of  being  carried,  with   their  bagg«ge, 

his  baggage  placed  in  another  car,  with  tha 
exception  of  a  hand  bag,  which  wait  lost. 

And  in  Missouri,  K.  &.  T.  R.  Co.  v.  Kirk- 
patrick,  —  Tev.  Civ.  App.  — ,  165  S.  V\, 
500,  a  passenger  who  had  a  parlor  car  tick- 
et went  into  the  smoking  car  to  smoke; 
when  the  train  arrived  at  t)ie  junction  point 
of  two  of  the  company's  lines,  he  inquired 
as  to  whether  the  parlor  car,  in  which  he 
had  left  his  baggage,  would  go  on  witii  the 
train,  and  remained  in  the  smoking  car  up- 
on being  informed  that  it  would,  when,  as 
a  matter  of  fact,  it  was  t^ken  off  and  sent 
over  another  road,  and  his  baggage  was 
lost.  It  was  held  that  this  miainformattoa 
as  to  the  intention  to  detach  the  ear  con- 
taining his  baggage  was  sufficient  to  support 
a  judgment  for  the  value  of  the  lost  prop- 
erty, since  such  information  appeared  to 
have  been  the  direct  and  proximate  cause 
of  the  lose. 

And  ill  Hasbrouek  v.  New  York  C.  A  H. 
R.  R.  Co.  202  N.  Y.  303,  35  L.R.A.{N.S.) 
537,  95  X.  E.  808,  Ann.  Cas.  1012D,  1150, 
the  company  was  held  liable  for  loss  of 
articles  from  a  band  bag  which  bad  been 
delivered  to  a  trainman  by  a  passenger  up- 
on requesting  that  he  assist  her  from  a 
train.  Tliia  case,  which  is  nearly  identical 
in  facta  with  I'mo.T  P.  R,  Co.  v.  Cracs, 
is  distinguished  in  that  case  as  being  a  case 
where  the  defendant  offered  no  evidence,  and 
so  how  the  loss  occurred  nae  in  no  way 
esplainedi  nor  was  it  shown  what  care  was 
taken  of  the  antt  case  by  the  trainman, 
while  in  the  Gbace  Case  there  was  no  evi- 
dence showing  or  tending  to  show  that  the 
care  taken  of  the  suit  caae  by  the  train- 
man was  not  such  as  is  usually  and  ordi- 
narily taken  of  such  property  under  similar 
circumstances. 

And  a  railroad  company  has  been  held 
liable  for  loss  by  theft  of  its  employees. 

Thus,  in  Bonner  v.  De  ^fendoza.  4  Tex. 
App.  Cix'.  Cas.  (WiUsoni  392,  16  S.  VV. 
970,  a  passenger,  upon  arriving  at  his  des- 
tination, was  requested  by  the  trainman 
to  hurry  up  in  leaving  the  car.  and,  in  th(> 
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«■  the  railtoftd  in  •  certain  train  from  Dcn- 
Tcr  to  Chrome.  That  plaintiff  and  liis 
wile  boarded  said  train  at  Denver,  at  said 
time,  vitii  his  bi^gag?,  conaiating  of  a  suit 
case  and  contents  tliereof  [describing  the 
same  and  values],  and  placed  said  suit 
caae  and  contents  thereof  in  a  car  of  said 
traia  in  which  plaintiff  aod  hie  wife  were 
located,  OS  aforesaid,  for  the  purpose  of 
coBVeying  said  iMtggage  from  Denver  to 
Cheyeime.  That  upon  the  arrival  of  the 
train  in  Cheyenne,  the  defendant,  by  ita 
said  agent  and  employee,  took  plaintifF'a 
aaid  baggi^  froni  plaintiff  and  carried  it 
out  of  the  said  csr,  and  plaintiff  and  bia 
wife  got  off  of  said  car,  but  the  defendant, 
(hrongb  its  HaUl  servant  and  agent,  negli- 
gently and  csviMcssly  lost  or  retained  said 

its   return   to   him    a   few   hours   latpr   the 

contents  of  the  valise  were  gone,  there  be- 
ing every  presumption  that  the  employ< 
of  the  rsilroad  company  bad  stolen  I 
saaic  U  wsa  held  that  Uie  company  ■ 
liable  for  the  loss,  and  this  altltougii  the 
passenger  had  arrived  at  tbe  end  of  hi 
Journey,  and  also  though  he  might  hav 
been  neglif^ent  in  having  disclosed  the  cor 
tents  of  the  valise  to  emplovees  of  the  trail 
And  in  Southern  P.  Co.  v.  Malonev,  B 
C,  C.  A.  83,  136  Fed.  171,  a  porter  of  a"  con; 
pany,  who  ofTered  to  show  a  paSBenRpr  t 
her  train,  took  her  satchel  and  condui'tcd 
her  to  another  car.  He  departed,  taking 
with  him  the  satchel,  which  contained  a 
purse  witli  her  money  and  ticket.  Tbe 
satchel  was  later  recovered  and  the  monev 
waa  fonnd  on  the  porter,  but  not  returned; 
the  purse  and  ticket  were  not  recovered.  It 
was  held  that  sueb  evidence  entitled  the 
passenger  to  recover  from  the  company  tbe 
value  of  the  property  lost. 


b.  Money  c 


;nIuableH. 


baggage,  and  did  not  deliver  said  baggage 
to  this  plaintiff  when  plaintiff  got  off  of 
said  train,  or  within  a  reasonable  timr 
thereafter,  ot  at  all,  although  plaintiff 
was  then  and  there  ready  and  willing  to 
receive  said  ba^sge,  and  demanded  the 
same  from  defendant.  That  on  account  of 
the  negligence  and  carelessness  of  the  de- 
fendant, through  its  said  employee,  aa  abuvi> 
aet  forth,  plaintiff's  baggage  has  been 
wholly  and  totally  lost,  and  plaiutifl  has 
not   been   reimbursed   for   the  value  of   the 

The  answer  of  defendant  was  a  general  dv- 
nial.  The  case  was  tried  to  the  court,  with- 
out a  jury,  and  there  ivae  a,  general  finding 
in  favor  of  plaintiff.  The  only  witness  on 
behalf  of  plaintiff  was  the  plaintiff  himself. 

H.  Co.  183  Mass.  176,  !)7  Am.  St.  Rep.  434. 
66  N.  E.  803,  13  Am.  Neg.  Rep.  633,  a  pas- 
senger in  a  parlor  car  left  her  puree,  con- 
taining $410,  on  the  window  sill  of  the 
toilet  room,  and  upon  going  1>ack  to  look 
for  it  eould  not  find  it  there;  and  it  was 
lield  that  the  money  not  being  intended 
exclusively  for  traveling  expenses,  as  testi- 
ned  to  by  the  passenger,  and  not  being 
intrusted  to  the  carrier,  there  was  no  lia- 
bility either  as  commm  carrier  or  as  bailee. 
.4nd  it  was  further  held  that,  assuming  the 
money  to  have  been  stolen  by  the  porter  of 
the  car,  the  carrier  would  not  be  lisble,  as 
auch   act   Has  not  within  the  scope  of  liis 

So, 'also,  in  Whitcomb  v.  New  York,  X. 
II.  &  H.  R.  Co.  216  Mass.  440,  102  N.  K. 
663,  the  railrosd  eompeny  was  held  not 
liable  for  a  passenger's  money  lost  as  a  re- 
sult of  a  collision,  the  money  having  been 
carried  in  a  hand  bag,  and  not  having  been 
shown  to  be  necesssry  for  traveling  ex- 
penses. 

And  although  a  carrier  may  be  neglipcnt 


A  railroad  company  is  liable  for  the  rea- 
sonable value  of  jewelry  lost  tram  the  suit 
case  of  a  passenger  while  in  poesoesion  ' 
its  trainman,  to  be  carried  from  the  trai 
if  it  was  intended  for  use  at  the  end  of  the 
journey,  and  was  adaptec'.  to  the  tastes, 
habits,  and  standing  of  the  owner.  Has. 
brouck  V.  New  York  C.  ft  H.  R.  R.  Co. 
supra. 

But  bank  notes,  to  the  amount  of  $4,000, 
carried  by  a  passenger  as  apecial  messen- 
ger for  a  bank,  and  without  notice  to  tbe 
company,  cannot  be  regarded  as  part  of  the 
passenger's  baggage,  nor  as  money  intended 
to  defray  the  expenses  of  the  journey,  and 
so  a  railroad  company  is  not  liable  for 
their  loss  as  the  result  of  the  car  plunging 
through  a  bridge,  the  stove  overturning, 
setting  fire  to  the  car,  consuming  the  body 
of  such  passenger  and  the  package  of  money; 
and  this  although  such  loss  was  occaeioned 
by  the  negligence  of  the  railroad  company's 
servant.  First  Nat.  Bank  v.  Marietta  k  C. 
K.  Co.  20  Ohio  St.  2.^9.  6  Am.  Rep.  035. 

And  in  Levins  v.  New  York,  N.  H.  4  H. 
L.R.A.1B1SB. 


^  -obbery  by  others  than  employees  to 
sn  amount  beyond  what  he  conid,  in  his 
ordinary  relation  of  passenger  of  the  com- 
pany, bear  upon  his  person  at  its  risk  and 
under  its  duty  as  a  carrier  to  protect  him 
and  his  necessary,  convenient,  and  ornamen- 
tal reasonable  personal  chattels  and  money, 
and  BO  it  will  not  be  liable  for  the  robbery 
of  securities  worth  over  $16,000,  which  were 
carried  on  the  passenger's  person  without 
notice  to  or  knowledge  of  the  carrier. 
Weeks  v.  New  York,  N.  H.  &  H.  R.  Co.  72 
N.  Y.  50,  28  Am.  Rep.  104. 

C.  Burden  of  proving  negligence. 

The  burden  of  proof  is  upon  the  passenger 
to  show  that  the  loss  of  baggage  was  tbe 
result  of  the  carrier's  negligence.  Missouri, 
K.  t  T.  R.  Co.  V.  Kirkpatrick,  —  Tex.  Civ. 
App.  — ,  165  S.  W.  600. 

But.  in  the  absence  ot  explanation  of  th« 
loss  of  valuahles  from  a  suit  caae  delivered 
to  a  trainman  to  be  conveyed  from  a  train, 
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He  teetified,  in  substance;  Thttt  he  did  not 
check  tbe  suit  caw,  but  had  it  in  hie  poBees- 
alon  on  the  floor  near  liia  seat  in  tlie  parlor 
ear  in  which  be  waa  riding  until  the  train 
arrived  in  Cheyenne.  That  he  i)aid  extra 
fare  for  riding  in  tlie  parlor  car,  and  tliough 
he  paid  it  to  the  train  conductor.  That  be 
did  not  remetnl>pr  of  seeing  any  Pullman 
conductor.  That  there  was  a  porson  on  the 
parlor  car  hp  siippoBed  was  a  porter  because 
he  looked  after  the  people  on  the  car,  and 
Mas  the  onlj  person  on  there  to  look  after 
people.  That  "he  [said  porter]  carried  our 
suit  cases  in.  and  he  aerved  meals  and 
lunches   on  tht'   car,   and   waited   on   us   in 

the  jury  may  infir  that  the  loss  wuh  due  to 
hii  negligence.  Hasliroucfc  v.  New  Vort  C. 
&  H.  R.  R.  Co.  Rupra. 

And  a  carrier  to  whofle  trainmHii  a  suit 
ease  is  delivered,  to  bo  carried  from  the 
train,  is  bound  to  explain  t)ie  loss  of  articles 
therefrom  while  In  his  posaoasion,  or  an- 
swer for  their  value;  and  it  cannot  escape 
liability  by  ahoiring  that  they  were  taken 
by  the  trainman  himself.    Ibid. 

d.  LImllaUoH  of  UabUUy. 

The  limitation  of  liability  for  value  of 
ba^age  lost,  contained  on  a  railroad  ticket, 
does  not  apply  to  hand  baggage  retained  in 

Eaacasion  of  the  owner,  except  as   it  may 
temporarily  delivered  to  a  railroad  em- 
EloTee  to   be   carried   on   or  off   the   train, 
■asbrouck  v.  Xew  York  C.  k  H.  R.  R.  Co. 
supra. 

And  a  rule  of  a  public  service  commie- 
aion,  fixing  the  maximiun  sum  for  which  a 
railroad  company  shall  be  liable  in  ease 
of  loss  of  bajtgage,  docs  not  apply  to  losses 
occurring  in  other  states.    Ibid. 

But  in  Le  Conteiir  v.  London  &  S.  W.  R. 
Co.  L.  R.  1  Q.  B.  54.  12  Jur.  N.  S,  206.  35 
L.  J.  0-  B.  N.  S.  40,  13  L.  T.  K.  S,  325, 
14  Week.  Rep.  SO,  6  Best  &.  S.  941,  an  ac-  , 
tion  to  recover  for  loss  of  a  chronometer  i 
which  was  placed  in  a  carriage  at  the  re- 
quest of  a  pasacnger.  and  stolen  during  liis  ' 
teinporary  absence  therefrom,  while  there 
was  a  general  discussion  as  to  liability  of  I 
the  carrier  for  such  a  loss,  the  decision  of  | 
nonliability  turned  on  the  fact  that  under  ' 
a  statute  providing,  "no  carrier  by  land 
Bhal)  be  liable  for  loss  or  injury  of  certain  ' 
articles  above  the  value  of  £in  luiless  the 
value  is  declared  and  increased  charge 
paid,"  the  carrier  was  not  liable,  as  the 
chronometer  "as  above  the  value  of  £10  and 
its  value  had  not  been  declared;  and  this 
though  the  contract  for  eaniage  was  partly 
by  land  and  partly  by  water,  the  court  hold- 
ing that  the  contract  was  divisible,  and 
so  the  carrier  was  brought  within  the  pro- 
tection of  the  act. 


A   passenger  who,  upon   leaving   the  c 
tor  a  few  minutes,  leaves  a  hand  hag  on  t 
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general  as  porters  do  on  trains."  That 
he  did  the  cooking,  and  plaintiff  and  wife 
had  dinner  served  by  him,  and  when  the 
train  arrived  at  Cheyenne,  he  took  off  tbe 
suit  cases.  "He  come  to  mc  along  about 
the  last,  and  I  says,  'I'll  carry  it  out,' 
and  he  said,  'I'll  take,  it  out.'  I  had  been 
sick,  and  I  supposed  lie  saw  I  was  sick  and 
wanted  to  carry  it  out  for  me,  so  I  let  him 
take  it.  lie  took  the  suit  case  out  of  ;ur 
hand  and  started  toward  the  door  nith  it.' 
Witness  did  not  rcmciulier  seeing  him  any 
more  until  he  got  off  the  train.  Did  not 
see  where  he  placed  the  suit  caseB  of  pas- 
sengers, including  plaintiff's,  when  he  ear- 
window  sill,  where  it  can  be  easily  reacbed 
from  tbe  outside,  is  guilty  of  contributory 
negligence,  and  cannot  hold  the  company 
liable  for  the  loss.  Whitney  v.  Pullman^ 
Palace  Car  Co.  143  Mass.  243.  I)  N.  E.  61S. 

But  the  owner  of  a  suit  case  which  abe 
has  delivered  into  the  hands  of  a  trainman 
to  be  carried  from  the  train,  upon  his  an- 
nouncement that  the  train  is  approaching 
her  station,  is  not  negligent  in  tailing  t« 
se^  him  out  and  take  it  from  his  posses- 
sion  when  ten  or  fifteen  minutes  elapae 
before  the  train  stops,  so  as  to  relieve  the 
railroad  company  from  liability  for  lost  of 
articles  therefrom.  Hasbroiick  v.  New  York 
C.  &  H.  R.  R.  Co.  202  N,  Y.  363,  35  L.R.A. 
(N.S.)  337,  95  N.  E.  809,  Ann.  C'as.  1812D. 
1150. 

.And  that  a  passenger  was  negligent  in  de- 
livering an  unfastened  suit  case  containing 
valuables  into  the  possession  of  a  trainman, 
to  be  carried  from  the  train,  is  immaterial 
to  the  question  of  the  carrier's  liability  for 
their  loss,  in  the  absence  of  any  explana- 
tion on  its  part  as  to  how  the  lose  occurred. 
Ibid. 

So,  also,  the  fact  that  a  passenger  takes 
off  his  coat  and  places  it  on  the  seat  is  not 
such  negligence  as  would  preclude  him  from 
recovery  for  the  value  of  the  contents  of  a 
poeketbook  wliich  was  lost  from  the  pocket 
of  the  coat  as  a  result  of  the  coach  over- 
turning into  a  stream  of  water,  the  coat  be- 
ing thrown  out  of  the  window,  the  overturn- 
ing of  the  coach  being  tiie  result  of  tbe 
negligence  of  tlie  company's  employees. 
Bonner  v.  Grurabacb,  2  Tex.  Civ.  App.  482, 
21  S.  W.  1010.  The  case  was  reversed, 
however,  because  there  was  no  evidence  that 
the  passenger  made  any  efforts  to  find  the 
poeketbook,  or  made  any  inquiry  for  it,  or 
that  be  notified  the  servants  of  the  company 
that  he  had  lost  it,  or  in  any  way  called 
upon  tbem  to  retH>ver  it  for  him.  That,  so 
far  as  the  recoi'd  tibowa,  they  knew  nothing 
of  the  fact  that  he  had  lost  or  even  ever  bad 
Ihe  money.  The  court  stated  that,  not- 
withstanding the  negligence  of  the  company. 
it  was  still  the  passenger's  dutv  to  act  as  a 
reasonably  prudent  person  Hould  ordinarily 
act  under  like  circumstances,  and  if,  by  so 
doing,  he  could  have  prevented  the  final 
toss  of  his  property,  he  oudit  not  to  re- 
cover :  that  this  principle  would  require  that 
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ried  them  toward  tLe  door,  nor  did  he  aee 
other  pusengers  Uke  tbcir  suit  caBes  from 
the  vestibule  of  the  car  when  he  got  olT. 
That  he  wob  about  the  laat  one,  if  not 
the  last  one  out,  and  when  he  asked  tbia 
porter,  who  was  standing  where  he  got  off, 
for  biB  suit  case,  it  was  gone.  Over  the 
objection  of  defendant,  the  witness  was  per- 
mitted to  testify  that  when  he  got  off  tlie 
car  and  aeked  for  his  euit  ease  and  it  was 
not  there,  tlie  porter  remarked  in  words 
to  the  effect  "that  he  saw  somebody  that 
might  have  talien  the  suit  case,  and  that  he 
would  TUD  and  aee  if  he  could  see  hi 
That  he  returned  in  three  or  (our  minutes 

one  aituated  as  he  was  should  make  such 
reasonable  efforts  to  redeem  his  property 
aa  the  situation  allowed ;  and  it  would  cer- 
tainly require  that  he  at  least  give  notice 
of  his  loBB  to  those  whom  he  proposed  to 
charge  with  responsibility,  in  order  that 
they  might  protect  both  himself  and  them- 
selves, if  possible,  b^  the  recovery  of  the 
money;  that,  if  the  circumstances  were  such 
that  none  of  these  things  could  have  been 
done,  or  such  as  would  have  rendered  in- 
effectual any  efforts  to  find  the  money,  that 
should  have  been  shown. 


ZI,  Steain«hlp  companlee. 
H.  Liability  xehere  artlclea  are  (>i  utote- 

Where  a  steamship  passenger  occupies  a 
stateroom,  there  is  a  decided  conflict  m  the 
authorities  as  to  tbe  nature  of  the  steam- 
ship company's  liability  for  loss  of  articles 
from  the  stateroom.  While  a  majority  of 
jurisdictions  hold  that  there  is  no  liability 
in  the  absence  of  negligence,  thus  applying 
to  steamship  companies  the  rule  applied  in 
case  of  railroad  companies,  vet  there  are 
well -considered  cases  which  hold  tliem  to 
tbe  liability  of  innkeepers. 

That  an  ocean  steamship  company  is  re- 
sponsible for  the  loss  of  a  passenger's  bag- 
gage which  he  takes  with  him  into  hia  state- 
room only  on  the  showing  of  negligence 
which  results  in  the  loss  was  held  in  Ameri- 
can S.  S.  Co.  V.  Br*-an,  83  Pa.  446;  The 
Humboldt,  97  Fed.  658;  The  S.  E.  Irfe,  2 
Abb.  (C.  S.)  49,  Fed.  Cas.  No.  1I.6!I0;  The 
Crvstal  Talace  v.  Vanderpool,  J6  B.  Mon. 
302;  Clark  v.  Bums.  118  Mass.  275,  19  Am. 
Rep.  4uG;  Williams  v.  Keokuk  Northern 
Line  Packet  Co.   3  Cent.  L.  J.  400. 

And  the  liability  of  an  innkeeper  docs 
not  extend  to  a  steamship  owner.  The  Hum- 
boldt. i17  Fed.  fiSe;  The  Crystal  Palace  v. 
Vanderpool,  IC  B-  Mon.  302;  Clark  v. 
Bum.1,  118  Mass.  276.  10  Am.  Rep.  4oU; 
American  S.  S.  Co.  v.  Bryan,  supra. 

So,  a  steamboat  company  is  not  liable 
for  the  value  of  a  valise  stolen  from  a  pas- 
senger's stateroom,  the  loss  not  having  been 
occasioned  by  some  particular  breach  of 
duty,  or  l)v  negligence  on  the  part  of  the 
L.TIA.IOIS'B. 


and   said   "he   could   not   Snd   the  man   he 
referred  to." 

On  tbe  trial,  to  avoid  a  continuance  ap- 
plied for  by  defendant,  the  plaintiff  admitted 
that  if  Mayweather,  the  person  mentioned 
by  plaintilT  in  his  testimony  as  the  porter, 
were  present,  he  would  testify  that  he 
(Mayweather)  was  employed  on  the  parlor 
car  in  which  plaintiff  was  riding,  as  cook; 
tbat  liis  only  duty  was  to  cook  any  meals 
which  passengers  might  order  from  him; 
that  it  was  no  part  of  his  duty  to  receive 
any  baggage  for  and  on  behalf  of  the  de- 
fendant; that  he  did  not  at  any  time  receive 
the  suit  case  from  plaintiff  for  and  on  be- 
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The  Humboldt, 


Fed. 


Nor  for  jewelry  and  money  stolen  from  a 
stateroom  during  the  nljrbt.  The  Crystal 
Palace  v.  Vanderpool,  10  B.  Alon.  302." 

Nor  for  the  loss  of  a  valise  and  Its  con- 
tents from  s  pasaengcr'a  stateroom,  where 
the  valise  ia  taken  to  the  stateroom  by  the 
passenger  himself,  or  at  bis  request,  with 
the  intent  on  his  part  to  retain  the  custody, 
conti'ol,  and  charge  thereof,  unless  negli- 
gence be  shown  on  the  part  of  the  carrier. 
Williams  V.  Keokuk  Xorthern  Line  Packet 
Co.  supra. 

Nor  for  the  theft  from  a  passenger's 
stateroom  of  his  gold  watcli  during  tbe 
night.  Clark  v.  Bums,  1J8  Mass.  275,  19 
Am.  Rep.  456. 

The  court  in  The  CryaUl  Palace  v.  Van- 
derpool, supra,  stated  that  steamboat  oH-n- 
ers  are  regarded  as  common  csrriers,  and 
are  subject  to  the  well-eatablishcd  prin- 
ciples governing  their  responsibilities;  and 
that  it  ^vas  not  aware  of  any  principle  by 
which  common  carriers  could  be  held  re- 
sponsible for  the  wearing  apparel  of  the 
passenger,  or  his  money  which  he  carries 
upon  his  person,  and  which  is  under  hit 
own  immedate  care  and  control.  The  court 
in  this  case  refused  to  spply  to  the  steam- 
boat owners  tbe  liability  of  innkcepeis. 

And  in  The  Humboldt,  supra,  it  was 
stated  that  the  steamship  company  ia  not 
permitted  to  choose  whom  it  will  serve, 
but  must  afford  accommodation  to  all  who 
pay  fares;  that  it  necessarily  is  accessible 
to  all  classes  of  travelers,  and  is  so  far  a 
public  place  that  it  ia  unreasonable  to  im- 
pose upon  the  owners  the  burden  of  lia- 
bility for  theft  of  private  baggage  of  pas- 
sengers, unless  the  baggage  has  been 
delivered  to  and  left  in  the  exclusive  control 
of   the   carrier's   officers   or   servants. 

In  Gleason  v.  Goodrich  Iransp.  Co.  32 
Wis.  85,  14  Am.  Hep.  716,  a  passenger  took 
passage  on  one  of  defendant's  boats,  and 
asked  for  and  had  assigned  to  him  a  state- 
room. He  asked  for  a  key,  and  was  in- 
formed that  no  key  was  given  out;  where- 
upon he  said  he  did  not  care,  that  he  only 
wanted  a  safe  place  to  leave  his  bag  while 
he  went  to  get  his  trunk  checked.  He 
then  went  to  hia  room  and  deposited  his 
valise  or  hand  bag,  and  told  the  saloon  boy 
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half  of  def L'Ddant ;  tlikt  when  the  triJn 
ri-a(;hed  Chejcnne,  he  gTAtuitously  asBiBt«d 
thr  pasBengers,  at  their  requeat  in  carrying 
tli^ir  hand  buggage  from  their  respective 
Beats  into  the  vestibule  of  the  car,  at  the 
end  of  the  car  from  which  all  pasaengeri 
made  their  exit;  that  he  asaisted  plaintiff 
bj  carrying  his  suit  case  i..to  the  veetibule, 
and  deposited  it  there  with  the  hand  bag- 
gage of  other  paBsengers,  and  having  done 
BO,  went  back  into  the  car  to  asaiat  other 
paBBcngerB  in  like  manner;  that  he  did  not 
Bteal  the  suit  case:  that  if  it  was  stolen, 
it  was  while  he  was  attending  to  otiier 
duties  as  cook  in  said  car;  tliat  plaintiff 
fallowed  him  to  the  vestibule  ^vhen  he  had 
said  suit  caB(>  iind  otlier  hand  baggage,  and 
saw  him  deposit  it  thtre,  and  saw  him  re- 

tliat  lie  liad  left  it,  and  aaked  if  it  would  bp 
safe,  and  was  told  that  it  would  be.  It  ivas 
held  that  as  the  stateroom  door  wbb  prnvid- 
eil  with  no  lock,  which  fact  waa  known  to 
the  plaintiff  when  he  left  the  baggage  there, 
the  steamboat  company  was  not  liable  for 
the  loss,  the  notice  to  the  saloon  or  dining 
lioy.  and  jiia  atatement  that  the  hnggage 
would  be  safe,  not  being  sufflcient  to  char- 
acterize the  leaving  of  the  baggage  in  the 
stateroom  as  being  done  with  the  knowledge 
or  consent  of  some  oflicer  of  the  boat,  or 
agent  of  the  company,  authorized  to  give 
direction  that  it  be  so  left.  Tlie  court  dis- 
linguished.  The  R.  E.  Lee,  2  Abb.  (U.  S.) 
4».  Fed.  Caa.  N'o.  11,690;  Mudgett  v.  Bay 
State  R.  B.  Co.  1  Daly,  151;  and  Gore  v. 
Norwich  4  N.  Y.  Transp.  Co.  2  Daly,  254, 
na  being  cases  where  the  etateroom  door  was 
provided  with  a  lock,  of  which  the  key  was 
delivered  to  the  passenger ;  so  they  are 
of  doubtful  authority  in  a  case  similar  to 
-.he  Cleason  Case. 

In  McKee  v.  Owen,  1.1  Mich,  IIS,  the 
money  of  a  passenger  who  occu|>ied  a  state- 
room with  a  stranger,  assigned  to  the  room 
by  tiie  company's  officer,  was  stolen  from 
the  jilacp  where  the  passenger  had  put  it  in 
an  upper  Iierth,  tlie  evidence  tending  to  the 
presumption  that  it  was  taken  liy  Bomeone 
from  the  outside,  through  a  broken  window 
which  had  been  called  to  the  stewardess's 
attention.  Tlie  court  being  equally  divided, 
judgment  for  the  defendant  was  affirmed 
Christianey,  .T..  and  Cooley,  J.,  considered 
that  the  owners  of  the  steamboat  should 
lie  held  liable  the  name  as  an  innkeeper 
would  be  for  a  similar  toss  by  his  guest  at 
his  inn.  Judges  Campbell  and  Martin  de- 
nied that  the  liability  of  an  innkeeper 
should  be  p.\tcudel  to  a  carrier. 

In  delivering  the  opinion  in  Cohen  v. 
Prost,  2  Duev,  341.  tlie  court  SBid  that  the 
eaae  of  a  traveler  by  ateaniboBt  is  not  to 
be  distinguished  from  that  of  a  guest  at  an 
inn.  who.  when  he  takes  his  hig^ge  to  his 
own  chamiwr,  of  which  he  keeps  the  key, 
discharges  the  innkeeper;  stating  that  this 
is  the  law,  citing  as  authoritv,  Burgess  v. 
CleraenU,  4  Maule  &  S.  310:  Holt,  211, 
note;  1  .Starkic,  251,  note>  It)  Itnised  Rep. 
L.R.A,inJ5B. 


turn  into  the  car;  that  be  does  not  now, 
nor  ever  did,  know  what  be«ame  of  it  after 
he  deposited  it  in  the  veatibule;  that  he 
never  thought  he  saw  somebody  other  than 
plaintiff  with  it;  that  he  did  not  run  »S  to 
Bee  if  he  eotttd  get  someone,  or  come  b*ek 
and  say  he  did  not  aee  the  fellow;  that  he 
never  asked  plaintiff  to  place  the  suit  caae 
in  his  charge;  and  that  the  train  left  Denver 
about  4  o'clock  p.  u.  and  arrived  in  Chey- 
enne about  8  o'clock  the  same  evening.  The 
foregoing  is.  we  think,  a  fair  etunmary  of 
all  the  evidence  in  the  ease. 

There  are  two  reasons  apparent  from 
the  pleadings  and  the  evidence  in  this  case 
why  the  railroad  company  cannot  be  held 
liable  as  a  common  carrier  The  plaintiff 
alleged   in   his    petition    that   the   contract 

473.  "Iliis  statement  as  to  the  nonliabllitf 
of  an  iimkci'per  was  criticized  in  McKee  v. 
Owen,  and  JJiidgett  v.  Bay  State  S.  B.  Co. 
supra,  the  court  in  the  latter  case  stating 
that  'the  learned  judge  who  delivered  the 
opinion  in  Cohen  v.  Frost  must  hare  con-* 
founded  Burgess  v.  Clements  with  some 
other  case,  becaiiFie  the  King's  bench  did 
not  declare  any  such  rule.  The  plaintiff 
was  defeated  because  his  goods  were  not  re- 
ceived caima  hnapitandi.  Fie  had  asked  for 
and  obtained  a  room  in  which  to  show  Ms 
merchandise  for  sale,  not  as  a  guest,  hut' 
as  a  vendor,  and  his  property  was,  under 
the  circumstances,  held  not  to  have  been 
within  the  rule  which  required  the  innkeep- 
er to  protect  it.  The  opinion,  therefore,  in 
Cohen  V.  Frost,  is  not  sustained  by  the  au- 
thority on  which  it  is  based,  so  far  as  it 
relates  to  the  l^al  effect  of  the  innkeeper's 
gi'ing  the  key  to  his  guest." 

On  the  other  hand,  that  the  same  rule  of 
responsibility  of  a  steamship  company  in  re- 
gard to  a  passenger  who  engages  a  state- 
room governs  as  in  the  case  of  an  innkeeper 
WHS  held  in  Hart  v.  North  German  Lloyd 
S.  S.  Co.  lOB  App.  Div.  279.  85  N.  Y.  Supp. 
?;i.t,  lit  Am.  Neg.  Rep.  452;  Hndgett  t. 
Bay  State  ,S.  B.  Co.  and  Gore  v.  Norwich  * 
N.  Y.  Tranep.  Co.  supra;  Croiier  v.  Boston. 
N.  Y.  &  N.  S.  B.  Co..  43  How.  Pr.  466;  .Mack- 
lin  V.  New  .lerBpy  S.  B.  Co.  7  Abb.  Pr.  N.  S. 
22»;  Adams  v.  New  .Jersey  S.  B.  Co.  161  N. 
Y.  16.1.  34  L.R.A.  082,  .56  Am.  St.  Rep.  BIO, 
45  X.  E.  .163.  I  Am.  Neg.  Rep.  123. 

A  trai'cler  who  pays  for  tils  passase  and 
engages  a  room  in  one  of  the  modern  Hoat- 
tng  palaces  that  cross  the  sea  or  navigate 
the  interior  waters  of  the  Country  estab- 
lisheB  legal  relations  with  the  carrier  that 
cannot  well  be  distingiiinhcd  from  those  that 
exist  between  a  hotel  keeper  and  his  guest. 
The  carrier  iindertaki-s  to  provide  for  all 
his  wants,  including  a  private  room  for  his 
excluaive  use,  which  is  to  be  as  free  from 
all  intrusion  as  that  assigned  ■  a  guest  of 
a  hotel.  The  two  relations,  it  not  identical, 
bear  such  close  analogy  to  each  other  that 
the  same  rule  of  responsibility  should  gov- 
ern.   Adams  v.  New  Jersey  S.  E.  Co.  supra. 

When  a  passenger  pays  in  addition  for  a 
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entitled  himself  uid  wife,  with  their  baig- 
gage,  to  be  conveyed  from  Denver  to  Chey- 
enne, "and  were  conveyed  on  said  train 
from  Denver  to  CJicyenne,"  thus  alleging 
full  performance  by  the  company  of 
iU  contract.  In  the  second  place,  lioth 
the  petition  and  the  evidence  negative  a 
delivery  of  the  suit  case  to  the  company 
ftir  transportation,  but  discloses  that  if  de- 
livered to  it  at  all  it  waa  for  the  special 
purpose  of  aasiatinj?  tlie  plaintiff  to  remove 
iiis  l>aggage  from  the  ear.  Numerous  cases 
bearing  upon  the  question  involved  have 
been  cited  by  respective  comiacl,  but  one 
more  nearly  In  accord  with  the  facts  of  this 
caae  than  any  of  those  cited  is  the  recent 
case  of  Hasbrouck  v.  Xew  York  C.  &  H. 
n.  R.  Co.  202  N.  Y.  363,  35   L.R.A.(N.S.)  ' 


537,  95  N.  E.  808,  Ann.  Caa.  1912D,  1150. 
In  that  case  a  lady  passenger  requested  the 
conductor  to  send  someone  to  take  her  suit 
case  off  the  train  at  Rochester,  where  she 
was  to  ta.ke  another  train.  About  ten 
minutes  later  a  trainman,  wearing  the 
usual  badge  of  his  position  on  his  cap, 
came  to  her  and  asked  if  she  was  the  lady 
who  had  made  the  request  of  the  conductor, 
and  if  she  was  through  with  her  suit  ease, 
when  she  asked,  "Is  thia  RochesterT"  he 
said,  "Yes,  if  you  are  through  with  your 
suit  case,  I  will  take  it."  Believing  the 
train  was  about  to  stop  at  Rochester,  she 
allowed  him  to  take  lier  suit  case,  which  he 
carried  to  the  rear  of  tlie  car,  as  she  was 
facing  toward  the  front.  Boon  after  she 
saw   him  pass  through  to  the  front  of  the 


separate  or  private  room,  or,  as  it  is  called, 
a  stateroom,  he  does  so  lo  get  greater  and 
better  aeeotnmodation  and  for  the  privacy 
and  security  which  it  affords.  If  he  has 
simply  with  him  a  valise,  a  small  portable 
article  coming  under  the  denomination  of 
light  baggage,  as  it  may  be  carried  in  the 
hand,  and  which  from  its  limited  si^,  usu- 
ally admits  of  little  else  than  the  clothing 
•nd  toilet  articles  required  for  present  use, 
he  has  the  right,  where  such  is  the  general 
character  of  its  contents,  to  take  it  with 
him  into  tht>  chamber  provided  for  him,  and 
where  lie  i.*  to  pass  the  night;  and  having 
placed  it  tlicre  and  lockea  the  door,  the 
obligation  is  upon  the  carrier  to  see  that 
Ilia  property  is  not  pluloined  or  stolen. 
Any  regulation,  the  effect  of  which  would 
lie  to  prevent  him  from  doiug  this,  would 
be  unreasonable.  It  is  essential  to  the 
traveler's  convenience  and  comfort,  and  the 
law  could  not  descend  into  the  particularity 
of  insiattng  that  he  should  open  tbe  valise, 
and,  taking  out  of  it  exactly  what  was  req- 
usite  for  the  night,  lock  it  up,  and  then 
take  it  and  deposit  it  in  the  bafigagp  room 
for  safe-keeping.  Maeklin  v.  New  Jersey 
S.  B.  Co.  7  Abb.  Pr.  S.  S.  229. 

And  in  distinguishing  the,  case  of  a  paS' 
(lenger  occupying  a  stateroom  on  a  steam- 
boat from  that  of  a  passenger  by  stage,  rail- 
ruiid  car,  or  on  steamboat,  but  without  state- 
room, the  court,  in  Crozier  v,  Boston,  N.  Y. 
&  N.  S,  B.  Co.  43  How.  Pr.  466,  said  that  in 
the  case  of  a  pasneiiger  by  steamtioat,  occu- 
pying a  stateroom,  "the  pa.tsenger  is  invited, 
upon  the  payment  of  a  consideration,  to  dis- 
lobe  himself  and  retire  to  a  couch  to  sleep; 
in  other  words,  he  is  invited  to  throw  aaide 
all  the  vigilance  and  precaution  which  men 
habitually  practice  when  awake,  and  to 
intrust  his  person,  and  whatever  men  usu- 
ally carry  about  their  persons,  to  the  care 
and  vigilance  which,  it  must  be  presumed, 
they  who  extend  the  invitation  and  receive 
the  reward  for  the  comfort  thus  afforded, 
will  themselves  exercise.  Certainly,  few 
persons  would  dare  trust  themselvca  to 
sleep  in  a  stateroom  on  board  a  steamboat 
imless  they  supposed  those  in  charge  of  it 
were  under  an  obi  igation 
L.R.A.lDieB. 


utmost  vigilance.  If  it  were  supposed  that 
thieves  and  robbers  were  at  liberty  to  ply 
their  vocation  at  night  in  such  a  place,  and 
that  those  who  alone  had  the  power  to  furO' 
Ish  protection  against  them  Were  under  no 
obligation  to  furnish  it,  slumber  would  be 
uniuiown,  unless  the  sleeper  had  taken  the 
precaution  to  hire  a  special  watchman.  Nor 
can  it  be  in  the  contemplation  of  either 
carrier  or  passenger  that  the  latter  should 
make  a  special  deposit  of  his  pocket  money 
or  articles  usually  carried  about  the  person 
before  retiring  to  rest.  As  well  might  we 
suppose  that  it  was  in  contemplation  tliat 
the  passenger  should  deiiver  the  clothes 
he  takes  off  unto  the  special  custody  of  the 
carrier.  Nothing  like  this  was,  in  my  judg- 
ment, contemplated  by  the  printed  notice 
which  was  proved  to  have  been  posted  in 
the  staterooms. 

"It  seems  to  me  that  when,  in  such  eases, 
the  passenger  retires  to  his  room,  takes  the 

Gecautions,  in  the  nay  of  latching  and 
Iting  the  doors  and  windows,  which  it  is 
intended  by  the  provision  made  therefor 
that  he  should  take,  devests  himself  of 
such  portions  of  his  clothing  as  comfort 
may  suggest,  and  retires  to  rest,  the  situ- 
ation is  precisely  what  is  contemplated  by 
both  parties;  and  I  perceive  in  it  alt  the 
elements  of  that  form  of  liability  which, 
under  circumstances  quite  analogous,  at- 
taches to  an  innkeeper. 

"The  rule  of  law  applicable  to  such  a 
case,  I  think  to  be  this;  that  if  any  of 
the  articles  or  money  which  the  passenger 
probably  has  with  him  in  the  stateroom  is 
stolen,  the  presumption  is  that  the  theft 
was  in  consequence  of  the  default  of  the 
carrier;  and  that  this  presumption  can  be 
repelled  only  by  proof  that  the  loss  was 
attributable  to  the  negligence  or  fraud  of 
the  passenger,  or  to  the  act  of  God,  or 
of  the  public  enemy."  ...  All  the  con- 
siderations of  public  policy  wliich  have  op- 
erated to  fix  upon  innkeepers  the  rigorous 
liability  above  indicated  apply,  as  it  seems 
to  me,  with  increased  force  to  the  case  of 
carriers  of  passengers  under  these  circum- 
stances." 

So,  theft  of  money  from  the  clothing  of  a 
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car,  lock  the  door  to  the  toilet  room,  and 
walk  back  again  to  the  rear.  During  thiB 
time  the  train  was  in  motion,  and  ten  or 
fifteen  miuuti^a  el&paed  between  the  de- 
livery of  the  suit  case  and  the  arrival  of 
the  train  at  Rochester.  When  the  train 
stopped  the  trainman  atood  at  the  foot  of 
the  step  at  the  rear  of  the  car,  which  waa 
not  >  Pullman,  but  an  ordinary  coach.  In 
the  aum  here  the  car  was  a  parlor  car,  but 
waa  running  in  the  daytime  ae  a  da;  car. 
It  was  not  a  sleeping  caj.  Whicher  v.  Boa- 
ton  4  A.  E.  Co,  ITC  MasB.  275,  70  Am.  St. 
Rep.  314,  67  N,  E.  001,  8  Am.  Neg.  Rep. 
48.  He  did  not  help  her  olT,  but,  handing 
her  the  suit  ease,  said:  "Here's  your 
grip."  Tlie  suit  case  was  not  locked.  A 
little  later  she  found  it  had  been  rilled  of 


part  of  its  contenta,  The  plaintiff  intro- 
duced in  evidence  certain  rules  of  the  com- 
pany and  other  evidence  as  to  the  duties  of 
the  trainmen.  The  court  in  its  opinion 
aaid:  "The  conclusion  of  the  trial  court 
that  the  trainman  was  acting  within  the 
line  of  hia  duty  when  he  took  the  suit  case 
of  the  plaintiff  in  order  to  help  her  off  the 
train  was  warranted  by  tiie  evidence. 
.  .  .  In  furnishing  the  ahsistance  which 
be  assumed  to  afford  to  the  paaaengcr,  he 
was  obliged  only  to  discharge  that  duty  so 
aa  not  to  conflict  with  a  similar  obligation 
to  other  passengers;  and  if  for  that  reason 
be  could  not  have  given  the  suit  case  un- 
divided attention,  and  it  had  been  rifled 
without  any  negligence  on  his  part,  the 
defendant  would  not  have  been   liable;   but 


steamer  pasaenger  during  the  night  while 
he  is  occupying  a  staterooni  with  door 
locked  and  windowi^  faatened  renders  the 
carrier  liable  for  the  loss  as  an  insurer 
without  any  proof  of  negligence,  if  tlie  sum 
lost  was  reasonable  and  proper  for  the  pas- 
senger to  carry  on  liis  person  to  defray  the 
expenses  of  hia  journey.  Adams  v,  Xevr 
Jersey  S.  B.  Co.  snpra. 

And  it  was  aaid  in  Holmes  v.  Xortli  Ger- 
man Lloyd  S.  P.  Co,  184  N,  Y.  280.  5 
L.R.A.(N.S.)  650.  77  N.  E.  21,  20  Am.  Neg. 
Rep.  141,  that  the  principle  laid  down  in 
Adams  V.  New  Jersey  S.  B.  Co.  would 
eniially  control  a  loss  of  any  other  property 
of  the  passenger,  stolen  from  his  stateroom. 

And  a  steamboat  company  is  liable  for  a 
passenger's  watch  chain  and  pocketbook  and 
other  articles  stolen  from  a  atateroom  dur- 
ing the  night.  Crozier  T.  Boston,  X.  Y.  ft 
X.  S.  B,  Co.  supra. 

And  in  Mudgett  v.  Bay  State  S.  B.  Co.  1 
Daly,  151,  a  ateamboat  comjpanj'  was  held 
to  be  liable  for  the  value  of  a  valise  con- 
taining a  passenger's  wearing  npparel, 
which  waa  taken  from  the  stateroom  during 
the  temporary  absence  of  the  paesongcr,  the 
door  oi  the  stateroom  being  lorked. 

The  mere  circumstance  of  the  carrier's 
delivering  to  a  passenger  the  key  to  the 
stateroom,  and  the  latter's  acceptance  there- 
of, is  not  sufficient  to.  relieve  the  carrier 
from  the  duty  to  protect  him  against  theft. 
Ibid. 

The  court  in  this  case  said :  "So  far  as 
the  adjudications  which  bear  upon  this  ques- 
tion have  been  discovered,  they  suatain  the 
rule  that  a  mere  supervision  of  one's  bag- 
gage, or  the  means  of  entering  the  place  of 
its  deposit,  is  not  sufficient  to  discharge  the 
carrier.  ITiere  must  either  exist  the  nnimo 
cuttodifndi  on  the  part  of  the  traveler,  to 
the  exclusion  of  the  carrier,  or  he  must 
be  guilty  of  such  negligence  as  discharges 
the  latter  from  his  general  obligation. 
.  .  .  It  was  not  pretended  in  thia  case 
that  the  plaintiff  waa  guilty  of  negligence, 
and  ao  far  as  it  may  be  necessary  to  con- 
sider the  question  whether  the  plaintiff  re- 
tained the  custody  of  his  valise  or  not.  it  is 
only  necessary  to  say  that  the  finding  of 
L.R.A.191.5B. 


the  justice  is  against  the  defendants  upon 
that  issue.  I  do  not  understand  Upon  what 
process  of  reasoning  it  can  be  maintained 
that  giving  the  key  of  a  room  on  board  of  a 
vessel  to  a  traveler,  in  wliicii  he  is  permitted 
to  deposit  his  baggage,  is  not  in  fact  an 
assumption  of  the  possession  of  all  that  is 
therein  placed.  The  whole  vessel  is  in  the 
possession,  and  subject  to  the  control,  of 
the  owners.  The  custody  of  the  vessel,  and 
the  general  government  of  the  room  given 
the  traveler,  continue  with  them.  The  use 
of  it  is  a  convenience  for  which  the  traveler 
pays,  and  if  its  employment  absolves  the  car- 
rier from  vigilance,  the  security  of  property 
succumbs  to  the  ease  or  pleasure  of  the 
journey.  Such  cannot  be  the  lam.  The  de- 
fendants can  protect  themselves,  if  they 
wish,  by  notifying  their  patrons  that  no 
goods  can  be  placed  in  the  stateroom  hired, 
except  at  the  risk  of  the  owner,  and  thus 
advise  them  of  the  consequences  of  the  act. 
But  as  long  aa  they  permit  a  traveler  thus 
lo  deposit  hia  baggage  without  noUce,  the 
mere  circunistance  of  his  taking  a  key  will 
not  be  considered  sufficient  to  relieve  them 
from  their  duty  to  protect  him  against 
theft." 

And  following  as  authoritv  !Mudgett  t. 
Bay  State  S.  B.  Co.  supra,  it  waa  lield  in 
Gore  V.  Xorwicli  &  X.  Y.  Trajisp.  Co.  2 
Daly,  254,  that  the  transportation  companv 
was  liable  for  a  paasenger's  overcoat  whicli 
was  stolen  from  the  stateroom  during  his 
temporary  absence,  the  door  being  locked. 
The  court  stated :  "Tlie  staterooms  on 
board  of  the  defendant's  boat  are  similar  to 
the  rooms  at  an  inn,  Tliey  are  not  furn- 
iahed,  however,  to  the  traveler  on  payment 
of  the  passage  money,  or  payment  of  the 
general  price  for  transportation.  They  are 
a  specialty,  to  possess  whicli  an  e\tra  sum 
must  be  paid,  and  they  enable  the  traveler 
to  enjoy  greater  privacy  and  comfort  during 
his  transit,  being  provided  in  that  mode 
with  a  place  in  which  he  may  put  his  bag- 
gage, and  employ  both  at  pleasure,  incurring 
only  the  obligation  so  to  use  the  room,  if  he 
desire  to  hold  the  carrier  responsible  for  any 
loss  that  may  happen,  that  he  be  not  guilt; 
of  negligence.     Granting,  for  compensation. 
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In  thii  case  there  is  no  explanation  affordfd 
whatever  of  how  the  lose  occurred." 

The  trial  court  found  that  the  defendant 
aegligeDtly  cared  for  the  suit  case,  and  on 
that  queation  the  court  said:  "There  is 
nothing  to  show  ivhat  care  the  trainman 
bestowed  upon  the  suit  case,  and  in  the 
Absence  ol  any  proof  on  the  subject  the  trial 
court  or  the  jurj  would  be  allowed  to  infer 
that  it  had  been  occasioned  by  negligence. 
.  .  .  As  the  trainman  wae  aeting  within 
the  scope  of  his  employment  when  he  took 
the  suit  case,  in  legal  efTect  it  was  the  same 
as  if  the  defendant,  personified,  had  taktn 
it.  Bunnell  v.  Stearn,  122  N.  Y.  539,  543, 
10  L.R.A.  481,  19  Am.  St.  Rep.  519,  25  N.  E. 
910,  1  Am.  N(«.  Cas.  804.  Tl.erefore  the 
plaintiff's    property    was    lawfully    in    the 


possession  of  the  defendant,  and  the  ques- 
tion arises,  what  was  its  duty  in  reference 
thereto?  Its  posBesaion  was  not  that  of  a. 
carrier,  bccuusc  the  suit  case  had  not  been 
ehcclted  as  baggage,  nor  intrusted  to  it  for 
the  journey,  b\it  only  for  the  special  pur- 
pose of  aiding  a  lady  passenger  in  getting 
ofT  the  train,  in  accordance  with  a  custom 
established  by  itself,  and  hence  it  waa  not 
liable  as  an  insurer.  Its  possession  was  that 
of  a  bailee,  and  the  law  of  bailments  meas- 
ures its  obligation  to  the  plaintiff  in  regard 
to    ber    property." 

In  that  case  the  defendant  ofTered  no 
evidence.  How  the  loss  occurred  was  in  no 
way  explained,  nor  was  it  shown  what  eare 
was  ta'Ken  of  the  suit  case  by  the  trainman. 
In  the  ease  before  us  the  plaintiff's  suit  case 


the  use  of  a  stateroom,  in  the  absence  of 
notice  to  tlie  contrary,  is  a  designation  of 
the  place  in  which  the  traveler  may  put  his 
ordinary  ba^age,  but  not  to  the  exclusion 
of  the  carrier,  inasmuch  as  the  whole  ves- 
sel is  in  possession  of  the  carriers,  and  sub- 
ject to  their  control.  If  similarly  deposited 
at  an  inu,  it  would  be  regarded  as  infra 
koipetium,  and,  as  we  have  seen,  the  obliga- 
tion and  duties  of  carrier  and  innkeeper 
have  been  declared  to  resemble  each  other. 
The  inn  is  subject  to  the  control  of  the 
keeper,  and  the  vessel  in  this  ease,  as  al- 
ready stated,  was  under  the  management 
and  control  of  the  defendants.  In  providing 
thus  for  passengers,  the  carrier  must  be 
BUpposed  to  eon.ract  in  regard  to  personal 
clotning  with  reference  to  Its  known  use  to 
be  put  on  and  taken  off  and  changed  to 
suit  the  comfort  or  wbira  of  the  owner.  To 
liold  that  wearing  an  overcoat,  when  a  pas- 
sage was  taken  on  board  of  the  defend- 
ants' boat,  and  a  atateroom  was  secured, 
imposed  the  obligation  upon  tlie  plaintilT 
to  bold  that  article  of  wearing  apparel 
entirely  in  his  possession,  whether  in  or 
out  of  his  stateroom,  seems  to  be  a  legal 
conclusion  that  cannot  reasonably  be  enter- 
tained. If  the  traveler,  while  using  any 
article  of  dress,  such  use  establishing  the 
animut  cvatodiendi  for  the  time  being,  loses 
it,  it  is  right  that  the  carrier  should  be  re- 
leased from  liability.  But  if,  after  it  shall 
have  been  used  temporarily,  as  in  tiiis  case, 
it  be  restored  to  the  locality  provided  for 
such  things  generally,  or  specially,  as  in 
this  case,  the  use  ceases,  the  animus  custo- 
diendi  in  fact  and  in  law  ceases,  and  the 
custody  reverts  to  the  carrier.  A  carrier 
of  passengers  for  hire  undertakes  that  duty 
with  reference  to  the  reasonable  habits  and 
customs  of  men,  for  the  observance  and  grat- 
ification of  which  improvements  are  con- 
stantly being  made,  more  particularly  on 
steamboats  such  as  used  by  the  defendants, 
the  appliances  and  conveniences  of  which 
assimilate  closely  to  the  comforts  and  con- 
veniences to  be  found  on  the  land.  The  re- 
sult of  these  views  must  be  that  the  plaintiff 
did  not,  by  wearing  his  overcoat  when  he 
secured  bis  passage,  by  that  act,  under  the 
L.R.A.1915B. 


[closed  by  this  case,  de- 
clare his  intention  expressly  or  impliedly  to 
retain  its  custody  to  the  exclusion  of  the  de- 
fendants during  his  transit,  and  not  having 
done  so,  he  was  entitled  to  recover  in  this 
action.  Having  secured  and  paid  for  his 
stateroom,  he  had  a  right  to  use  it  in  the 
manner  he  did,  and  by  putting  his  overcoat 
in  it,  not  having  been  guilty  of  negligence, 
he  placed  it  in  the  custody  of  the  defend- 
ants, and  threw  upon  them  the  obligation 
to  protect  it  from  thieves." 

b.  Llaltility   u-here   articles   are   not   in 


While  there  is  undoubted  reason  in  a  rule 
that  the  steamship  company  slioiiid  be  held 
to  stricter  liability  where  the  passenger  oc- 
cupies a  stateroom,  on  the  other  hand, 
there  is,  no  doubt,  reason  in  the  rule  that  a 
passenger  who  does  not  occupy  a  stateroom, 
or  wlio  retains  his  effects  on  his  person  while 
away  from  the  stateroom,  should  not  be  en- 
titled to  recover  for  the  value  of  articles 
stolen  or  lost  except  in  case  of  loss  or  theft 
through  the  negligence  of  the  steamship 
company. 

So,  a  steerage  pasnenper  who  took  his 
trunk  into  the  sCeeragp.  placed  it  under  his 
bed.  and  fastened  it  nith  rope  to  his  berth, 
was  held,  in  Cohen  v.  Frost,  2  Duer,  335, 
not  entitled  to  recover  for  its  loss  by  theft. 
The  ground  of  the  decision  being  that  the 
trunk  was  never  placed  in  the  charge  or 
custody  of  the  steamship  company  as  a 
common  carrier,  hut  was  in  the  exclunive 
possession  and  custody  of  the  passenger 
himself  when  the  voyage  commenced,  and 
so  remained  at  the  time  of  the  loss. 

And  in  Abbott  v.  Rradatrect,  55  Me.  530, 
the  owner  of  a  steamboat  was  held  not  liable 
for  a  sum  of  money  stolen  from  a  passen- 
ger's pocket  during  the  night,  there  being 
no  evidence  that  it  was  taken  by  employees. 
The  decifiion  seems  to  be  based  on  the  fact 
that  tlie  custody  was  in  the  passenger,  and 
not  on  tlie  fact  that  it  was  money.  The 
evidence  does  not  disclose  just  where  the 
passenger  slept,  but  the  court,  in  The  John 
Brooks.  1  Haskell,  4.'J1I,  Fed.  Cas.  Ko.  7,33^,  ~ 


618 


WYOMING  SUPRKME  COUBT. 


was  not  delivered  to  the  defendant  for 
transportation  aa  bagga^,  but  wse  re- 
tained in  the  poBBCBBion  and  under  tlie  con- 
trol of  plaintilT  until  the  train  arrived  at 
Cheyenne;  and  tlie  service  offered  by  ilay- 
weather,  and  accepted  by  plaintilT,  was  to 
assist  him  in  removing  his  hand  baggage 
from  the  car, — a  service  which,  in  the  cir- 
cumstances, the  defendant  was  under  no 
contractual  obligation  to  render.  Had  .May- 
weather  been  requeated  by  plaintilT  to  carry 
his  .auit  caae  out  of  the  car,  and  he  had 
refused  to  do  so,  we  think  it  quite  clear 
that  no  action  for  damage  for  a  breach  of 
the  contract  alleged  in  the  plaintiff's  peti- 
tion could  be  maintained.  It  waa  admitted 
on  the  trial  that,  if  prcecnt,  Mayvrcather 
nould  testify  that  he  was  not  authorised  to 


receive  baggage  for  and  on  behalf  of  de- 
fendant,  and   that   he   did   not   receive   the 

suit  case  as  baggage  for  and  on  its  behalf. 
The  only  evidence  of  his  authority  or  of 
any  custom  eatablished  or  permitted  by  de- 
fendant, authorizing  him  to  do  ea,  was  the 
teBtimony  of  plaintiff  that  on  this  occasion 
he  carried  our  suit  eases  in,  and  looked 
after  the  passengers  in  general  as  porters 
do  on  trains;  that  he  waa  the  only  person 
on  the  ear  to  look  after  the  passengers; 
and  that  plaintiff  supposed  he  was  a  porter. 
But  assuming  the  evidence  sufficient  to 
establish  the  fact  that  he  was  a  porter  on 
the  car,  for  wliose  acta  in  relation  to  passen- 
gers' hand  baggage  the  defendant  waa  re- 
Bponnible,  the  question  still  remains,  was  he 
negligent  in  doing  what  he  did?    When  the 


aUted  that  an  examination  of  the  recorils  of 
that  case  discloses  that  at  the  time  of  the 
robbery  the  passenger  was  in  a  berth  in  the 
1  cabin,  and  not  in  a  private  state- 


Also  that  a  carrier  will  not,  in  the  ab- 
sence  of  negligence,  be  liable  for  the  loss 
of  a  passenger's  watch,  money,  and  other 
effeeta,  which  were  taken  from  under  bis 
pillow,  the  passenger  having  electe<l  to  oc- 
cupy a  berth  in  the  main  cabin  instead  of 
taking  a  stateroom,  is  the  effect  of  the  de- 
cision in  Dunn  v.  New  Haven  S.  B.  Ck>. 
38  Hun,  461,  12  N.  Y.  Supp.  406,  the  verdict 
for  the  defendant  being  reversed,  hovrever, 
on  the  ground  that  the  charge  of  the  court 
gave  the  jury  to  understand  that  the  re- 
covery by  the  passenger  would  be  defeated 
even  'though  the  theft  resulted  fiom  the 
eareleasneas  and  inattention  of  the  com- 
pany's employees. 

But  altbougb  a  passenger  who  elects  to 
keep  a  valise  in  his  control,  and  stores  it  on 
deck,  aasumea  the  risk  of  ita  being  washed 
overboard  by  the  waves,  or  by  ita  sliding  in- 
to the  aeas  as  a  consequence  of  the  mulioii 
of  the  vessel,  and  may,  perhap^!l.  under  the 
circumstances,  relieve  the  sti-amship  com- 
pany from  all  reaponsibility  for  mere  neg- 
ligence in  respect  to  the  baggage,  yet  the 
company  will  be  liable  for  the  act  of  one  of 
its  ofliecrs,  in  ordering  the  valise  to  be 
thrown  overboard.  De  Felice  v.  (.'onipaanic 
Frani;aise  De  Navigation,  83  App.  Div.  7:1, 
82  N.  Y.  Supp.  552. 

c.  What  amountg  to  negligence  on  part 


of 

A  steamboat  company  is  negligent  in  not 
providing  inside  bolts  on  its  stateroom 
doors,  and  it  is  a  wholly  unsatisfactory  rea- 
son for  not  doing  so,  that  it  might  embar- 
rass the  passengers  in  case  of  fire  or  such 
danger.  The  Western  States,  88  C.  C.  A. 
354.  159  Fed.  354  (writ  of  certiorari  denied 
in  210  U.  S.  433,  52  L.  ed.  1136,  28  Sup.  Ct. 
Rep.  762). 

The  loss  by  the  officers  of  a  steamship  of 
hand  baggage  of  a  pasecnger  which  they 
have  undertalten  to  place  in  his  stateroom 
l..R.A,1915B. 


liable  for  the  loas.  Holmea  v.  North  German 
Uoyd  S.  S.  Co.  184  N.  Y.  280,  5  LR.A. 
(N.S.)  650,  77  N.  E.  21,  20  Am.  Neg.  Rep. 
HI.  The  court  stated  that  the  service  thus 
rendered  waa  not  a  voluntary  one  on  the 
part  of  the  employees,  outside  of  the  scope 
of  their  duty,  for  it  is  a  common  custom  of 
the  steward  and  other  employees  of  an  orean 
steamer  to  carry  the  cabin  baggage  of  the 
passenger  on  and  olT  the  boat. 

Rut  it  is  not  negligence  making  a  ateam- 
aliip  company  liable  tor  theft  of  jewelry 
from  a  atateroom,  for  its  officers  to  put  a 
female  passenger  in  the  gentlemen's  cabin, 
the  ladies'  cabin  being  overcrowded,  and  es- 
pecially where  this  fact  was  known  to  the 
female  passenger  before  ahe  boarded  the 
boat,  and  she  accepted  the  stateroom  offered, 
and  expressed  herself  satisfied  with  it,  and 
she  is  not  placed  in  a  situation  more  exposed 
to  depredations  than  are  other  passengers. 
Del  Valle  v.  The  Richmond,  27  La.  Ann.  SO. 

And  whether  or  not  a  regulation  of  a 
steamship  company  requiring  stateroom 
doors  to  be  left  unlocked  ia  nreligence  as  to 
a  passenger  who  suffers  a  loss  by  theft  from 
his  stHteroom  is  a  question  of  fact  for  the 
jury.  Clark  v.  Burns,  118  Mass.  273,  19 
Am.  Rep.  456. 


d.  Duty  a 


a  watch. 


It  ia  not  required  that  a  watch  be  placed 

stateroom     on     a    steamship.       The     John 
Brooks,  1  Haskell,  «9,  Fed.  Cas.  No.  7-13.'i. 

But  a  steamboat  ia  negligent  in  providing 
but  one  man  upon  two  decks  on  a  large 
ateambnat  ao  cut  ^ip  by  staterooms  that  it 
is  neceasarv  to  keen  walking  about  in  order 
to  see  them  at  all  times.  The  Western 
States,  aupra. 

And  the  fact  that  a  thief  has  opportunity 
to  enter  a  stateroom  of  a  lady's  cabin  which 
is  shown  to  be  properly  fastened  exhibits  a 
want  of  care  and  watchfulness  which  should  . 
always  be  observed  in  the  police  regulations 
of  any  boat  engaged  in  the  transportation 
of  passengers.     It  fs  certainly  not  exacting 
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trttin  urived  at  Cheyenne  be  aseiated  the 
pftMeugera,  including  plaintiff,  iiy  carrying 
their  hwid  baggage  from  their  rtHpectivt 
•eats  in  the  car  to  Ote  vcHtitiutc  at  tht  end 
of  the  car  at  which  they  made  their  I'xit, 
and  placed  the  baggnge  there.  It  ie  ap- 
parent  that  be  could  not  have  given  any 
particular  piece  of  baggage  his  undivided 
attention;  and  it  is  probable  that  plaintilT'd 
auit  case  traa  taken  by  eomeoni'  otee  in  pasg- 
iug  through  the  veatibule  on  leaving  the 
train.  To  hold  the  defendant  liable  for  the 
lota  of  the  auit  case  in  this  caae  would 
effect  be  a  holding  that  it  was  an  iosuri 
which  it  was  not.  Ordinary  care  did  not 
require  the  defendant  to  see  to  it  that 
passenger  took  from  the  car  other  baggage 
than  bia  own.     It  iraa  so  held  in  Springer 

too  much  of  thoBC  In  charge  of  these  cora- 
nion  carriers  to  require  of  Uiein  that  degree 
of  vigilance  which  would  effectually  pro- 
tect from  all  intrusiona  during  the  night,  at 
li'ast  that  portion  of  the  boat  which  is  ap- 
propriated for  the  security  and  convenience 
of  belpleas  females.  Walali  v.  The  n.  iJ. 
Wright,  Newberry  Adm.  494,  Fed.  Cas.  No. 
17.115. 

So,  the  boat  was  held  liable  for  the  con- 
tents of  a  valiee,  consisting  of  a  gold  watth. 
a  pair  of  gold  spectacles,  $11  in  money,  and 
other  small  articles,  which  were  taken  from 
the  stateroom  during  the  night,  it  being 
held  that  there  was  no  obligation,  as  eon- 
tended,  that  the  articles  lost  ahoilld  have 
been  deposited  with  a  clerk  for  safe-keeping, 
and,  further,  that  the  articles  fell  within  the 
f»rm  "baggage." 

And  in  holding  that  there  was  suSirient 
evidence  ss  to  n^ligence  in  the  manner  of 
keeping  watch  on  a  steamehip  upon  which 
to  predicate  responsibility  for  loss  of  articles 
from  stateroomB  during  the  night,  the  court, 
in  American  S.  S.  Co.  v.  Bryan,  83  Pa.  446, 
said:  "A  watch  waa  kept  during  the  night 
in  a  saloon;  but  was  it  of  such  a  character 
as  to  amount  to  the  ordinary  diligence 
which  the  company  owed  to  their  passen- 
gers I  This  surely  waa  a  question  for  the 
jury.  It  was  not  a  watchman  who,  by 
taking  his  natural  rest  during  the  day, 
might  be  expected  to  be  watchful  at  night. 
The  stewards  or  waiters  on  board  took  their 
turns  at  this  duty.  As  the  means  of  secur- 
ing their  vigilance,  they  were  required  every 
hour  to  report  to  the  officer  on  deck,  and,  of 
course,  for  this  purpose  had  to  leave  their 
post.  They  miijht  be  expected  to  take  some 
time  to  do  this,  to  loiter  on  their  way,  to 
stop  and  have  a  few  words  with  the  oiTiccr 
about  the  weatlicr  and  the  speed  of  the 
vpssel,  and  on  the  morning  the  larceny  was 
committed  it  appeared  that  the  steward  on 
watch  had  stopjicd  on  his  way  at  the  cook's 
galley  and  drunk  a  cup  of  coffee.  There 
was  ample  time  in  the  interval,  as  the  fact 
showed,  for  someone  to  enter  the  state  rooms 
of  the  defendant  and  other  pasfiengera  and 
carry  off  several  valiaes.  Was  this  ordinary 
and  proper  diligence}  Could  not  some  other 
L.R.A.3915B. 


V.  Pullman  Co.  234  Pa.  172,  83  Atl.  98.  "To 
so  hold  would  be  to  impose  on  the  com- 
pany the  duty  of  seeing  that  no  passenger 
left  blie  car  with  any  baggage  except  hlA 
own,  which  again  would  be  virtually  making 
the  carrier  an  insurer,  besides  subjecting  the 
passengers  to  a  acrutiny  and  surveillance 
which  the  ordinary  traveler  would  have  a 
right  to  reticnt.  We  cannot  think  that  the 
ordinary  care  exacted  of  the  carrier  requires 
any  sucli  officious  interference  as  this." 

There  ia  no  evidence  in  tlie  present  case 
showing  or  tending  to  show  that  the  care 
taken  of  tlie  suit  case  by  Mayucather  was 
not  such  as  is  usually  and  ordinarily  taken 
of  such  property  under  similar  circumstan- 
ces. It  may  be  that,  in  tlie  absence  of  any 
evidence  as  to  the  care  taken  of  the  prop- 
mode  have  been  adopted  of  watching  the 
watchman,  than  this  which  might  leave  the 
saloon  entirely  unguarded  at  eonaiderable 
intervals!  In  many  of  our  public  institu- 
tions a  very  simple  electrical  machine  regis- 
ters the  rounds  of  the  watchman  during  the 
night  at  the  appointed  times.  We  do  not 
nay  that  every  passenger  ship  should  have 
nnd  use  such  a  rc|>ister.  but  we  do  say  it 
waa  (or  the  jury  to  determine  whether  this 
apparent  deficiency  in  the  mode  of  watching 
the  aaloon  might  not  have  been  remedied. 
Eveo  as  a  precaution  against  Are  they  might 
well  argue  that  the  continuity  of  the  watch 
wan  essential.  A  Are  might  begin  from  ac- 
cident or  (ureleasneas  in  one  of  the  state- 
rooms, and  make  such  a  headway  in  live 
minutes  before  discovered  that  the  ship 
would  be  imperiled.  On  the  whole,  we  are 
of  opinion  that  there  was  evidence  to  go  to 
the  ]Ury,  and  that  the  court  committed  no 
error  in  entering  judgment  in  favor  of  the 
plaintiff  below  on  the  reserved  point." 

So,  also,  that  a  watchman  on  a  steam- 
boat ivns  not  vigilant  may  be  inferred  from 
the  fact  that  an  oiler  could  leave  hia  quar- 
ters below,  and  traverse  parts  of  the  bril- 
lianlly  lighted  steamboat,  where  he  had  ni> 
right  to  be,  accomplish  a  robbery,  and  get 
away  without  being  seen.  The  Western 
States,  supra. 

e.  Coniri 


Where  the  door  of  a  stateroom  may  be 
locked  BO  as  to  prevent  entrance  from'  the 
outside,  and  the  passenger  neglects  to  lock 
bia  door,  and  by  reason  of  Buch  neglect 
someone  enters  and  steals  his  baggage,  the 
steamship  company  will  not  be  liable.  Wil- 
liams v.  K<i>kuk  Xorthern  Line  Pocket  Co. 
3  C.nt.  I,.  J.  400. 

And  a  ateanisbip  passenger  who.  upon 
retiring  to  his  stateroom  at  night,  fnils  to 
secure  his  door  by  means  of  the  bolt  as 
wt'll  as  the  k^,  both  being  provided,  is 
guilty  of  negligence  which  will  prevent  the 
recovery  from  the  owners  of  the  vessel  for 
money  stcilcn  from  tlie  stateroom  during  the 
night.     The  John   Brooks,   1   Haskell,  439,   ' 


VVYOMINO  SUPREME  COUHT. 


erty  wliile  in  the  posBesnon  of  k  bailee,  the 
proof  of  its  lo9B  createB  ut  inference  of 
negligence;  but  when  it  is  made  to  appear 
what  care  was  taken,  and  it  i«  not  ahowa 
that  such  care  waa  not  resBonable  care, 
no  9Uch  inference  can  be  indulged  in.  We 
liave  not  deemed  it  necP8»ary  to  determine 
whether  the  defendant  waa  a  gratuitous  or 
an  ordinary  bailee,  as  in  our  opinioo  the 
ovidcDce  is  inaufllcient  to  warrant  the  con- 
clusion that  reasonable  and  ordinary  care 
was  not  exercised  in  this  instance. 

As  to  the  error  assigned  in  admitting 
the  remarks  of  MBTiveather  after  the  loss 
was  diseoverrd,  we  do  not  think  the  evidence 
was  material.  The  first  remark  was  the 
mere  eicpression  of  an  opinion  as  to  bow 
the  loss  might  have  occurred,  and  the  other 
remark  had  no  connection  with  the  circum- 


stances of  the  loss,  and  waa  evidently  not 
considered  at  all  important  by  the  court,  for 
in  ruling  rai  the  objection  the  court  re- 
marked: "I  cannot  see  that  it  ia  very 
material."  There  nere  no  special  findings 
of  fact  or  concluBltma  of  law  made  by  thi' 
court,  and  we  are  not  advised  upon  what 
theory  the  court  baaed  its  judgment ; 
whether  it  considered  that  the  suit  caar 
was  in  the  possession  of  defendant  as  a 
common  carrier  and  therefore  liable  as  an 
insurer,  or  that  defendant  had  not  exercised 
reasonable  care.  In  eitlier  case  we  are  of 
the  opinion  tliat  the  evidence  is  insiiflicient 
to    support   the   judgment. 

Tlie   judgment   of   the    District   Court   ii 
reversed  and   the  cause  remanded. 

ScotC.  Ch.  J.,  and  Potter,  J.,  concur. 


Fed.  Cas.  No.  7,335.  It  may  be  stated  that 
this  is  thp  only  point  decided  in  this  case: 
the  court,  because  of  the  negligence  found, 
liaving  refused  to  determine  whether  or  not 
the  owners  of  the  vessel  would,  under  other 
circum stances,  have  been  accountable  to  the 
passenger   for   the  money   stolen. 

Xor  will  the  tact  that  the  lock  of  a  atate- 
room  door  is  out  of  order,  and  this  fact  has 
been  made  known  to  a  servant  of  the  com- 
pany, make  the  boat  responsible  for  a  loss 
by  theft  from  a'  stateroom  where  the  pas- 
senger chooses  to  retain  the  articles  under 
his  own  care  instead  of  delivering  them  in- 
to the  cai'c  and  custody  of  tlie  oilicers,  and 
especialty  where  the  conduct  and  declara- 
tions of  the  passenger  are  calcujated  to  in- 
vite the  depredations  committed  upon  him. 
The  Crystal  Palace  v.  Vanderpool,  16  B. 
Mon.  302. 

But  a  steamsliip  passenger  who  has  not 
retired  for  the  night,  and  leaves  the  light 
in  her  stateroom  burning,  is  not  guilty  oC 
contributory  negligence  defeatini,'  recovery 
for  valuables  stolen  from  her  stateroom,  be- 
cause she  left  her  stateroom  door  partially 
opened,  fastened  only  by  a  hook  ivfiieh  was 
furnished  by  the  carrier  to  accomplish  the 
puipose  for  which  it  was  furnished.  The 
Minnetonka,  77  C.  C.  A.  217,  146  Fed.  500 
(writ  of  certiorari  denied  in  203  I'.  S.  ,i8!», 
51  L.  ed.  330,  27  Sup.  Ct.  Rep.  777). 

Also  it  is  not  negligence  for  a  passenger 
to  fail  to  summon  the  oilicers  of  a  boat  to 
examine  partial  defects  in  the  lock  ivhich 
may  well  have  existed  for  a  louji  time,  and 
so  be  presumed  to  be  known  to  the  officers. 
Crozier  v.  Boston,  X.  Y.  i  N.  S.  B.  Co. 
43  How.  Pr.  400. 

So,  also,  in  Lincoln  v.  New  York  k  C. 
Mail  S.  S.  Co.  30  Misc.  752,  02  X.  Y.  Supp. 
10S5,  it  was  held  that  a  passenger  was  not 
negligent  wliore,  no  key  for  the  door  of  the 
stateroom  assigned  to  him  having  been  giv- 
en him,  he  closed  the  door  and  went  for  a 
key,  leaving  in  the  stateroom  $200  in  money 
in  a  traveling  hag  which  he  locked,  and  on 
his  return  to  his  room  found  that  the  money 
had  been  stolen.  The  court  stated  that  hav- 
ing placed  the  bag  in  the  stateroom,  lacked 
I.  R.A.191.JB. 


the  bag.  and  closed  the  door  of  the  room,  and 
then  having  goae  for  the  key  of  the  door, 
the  plaintitT  did  alt  that  could  be  reasonably 
expected  of  him.  That  what  followed  shows 
that  it  would  have  been  better  to  hare  taken 
the  money  with  him,  but  that  this  did  not 
affect   the   question   of   negligence. 

And  assuming  that  a  passenger  is  neg- 
ligent in  leaving  hia  stateroom  door  unlocked 
and  the  porthole  open,  it  is  not  such  neg- 
ligence as  occasions  a  loss  by  theft  of  ar- 
ticles from  his  room,  where,  before  Ihe  loss, 
the  steward,  in  cleaning  the  room,  noticed 
that  the  door  was  unlocked  and  porthole 
open,  and  neglected  to  close  the  porthole 
and  lock  the  door  upon  leaving  the  room, 
it  being  his  duty  to  take  every  precaution  to 
protect  a  passenger's  goods.  Hart  v.  Xorth 
(Icrman  Uoyd  f>.  S.  Co.  108  App.  Div.  279, 
il).l  X.  Y'.  Supp,  733,  IB  Am.  Neg.  Rep.  452. 
f.  Liabllltj/  for  ntoney  or  valuables. 
In  Del  ^"alle  v.  The  Richmond,  27  La. 
I  .Ann,  no,  the  steamship  company  was  held 
;  not  liable  for  the  value  of  jewels  allied  to 
l>e  worth  over  *6,000,  which  were  stolen 
i  from  the  passenger's  stateroom  during  the 
I  iiijiht.  Tlie  decision  being  based  on  the  non- 
I  liability  of  the  company  beyond  the  value 
■  of  reasonable  articles  of  apparel  or  conven- 
'  ience  which  are  retained  in  the  passenger's 
custody. 

But  in  The  Minnetonka,  supra,  the  own- 
ers of  the  steamship  were  held  liable  for 
the  loss  of  jewelry  valued  at  over  $5,000, 
stolen  from  a  passenger's  stateroom  by  the 
'  steward,  whose  duty  it  was  to  look  after 
the   stateroom. 

And  where  a  sum  of  money  is  a  reasonable 
I  one  for  a  passenger  to  have  with  him,  in 
I  view  of  the  journey  he  is  taking,  and  it  ap- 
pears that  it  could  not  be  conveniently  car- 
'  ried  on  the  person,  the  steamahip  oompanv 
;  will  be  liable  for  its  tlicft  from  the  state- 
room, on  the  ground  that,  having  assigned 
I  the  passenger  to  a  stateroom,  the  CMnpany 
j  had  taken  entire  charge  of  him  as  a  passen- 
ger, and  of  his  effects.  Lincoln  v.  New  York 
&  C.  Mail  8.  S.  Co.  30  Misc.  752,  62  N.  Y. 
I  Supp.  1085. 
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g.  Notice  to  Oepoatt. 

To  release  a  carrier  from  liability  for  Iobb 
of  baggage  because  of  alleged  violation  of 
regulation,  "Baggage  not  allowed   in   cab 
or   atateroom.     This   company   will   not 
liable   for   baggage  unleas   checked,"   noti 
should  be  given  to  the  passenger  of  the  ri>g 
latlon,  or  it  should  be  shown  expressly  that 
he  knew  it,  or  that  it  had  become  by  gen 
eral  usage  ho  notorious  and  univprsal  that 
he  must  or  ought  to  have  known  it.     Macti- 
lit»  V.  New  Jersey  S.  B.  Co,  7   Abb.  Pr. 
X.  S.  229. 

A  steamship  company  which  has  posted 
notice  in  the  stateroom  that  a  passenger' 
baggage  must  be  deposited  in  the  baggage 
room,  which  notice  is  read  by  the  passenger, 
will  be  liable  for  its  loss  by  theft,  although 
retained  in  the  controlling  custody  of  the 
passenger,  where  such  loss  is  through  the 
a^ligence  of  the  steamship  company.  Wil- 
liams V.  Keokuk  Northern  Line  Packet  Co. 
3  Cent.  L.  J.  400. 


eof 


Section  4281  of  the  Ignited  States  Revised 
Statutes  (Comp.  SUt.  1913,  %  SOI!*!,  which 
provides  that  a  shipper  of  jewelry  shall  give 
written  notice  of  its  character  and  value, 
and  have  the  same  entered  on  the  bill  of 
lading,  otherwise  the  company  will  not  be 
liable,  does  not  apply  to  the  case  of  a  pas- 
senger wboBt'  jewelry  u-aa  stolen  from  her 
stateroom  by  one  of  the  ship's  crew  before 
^e  had  an  opportunity  to  deposit  it  with 
the  proper  officer  for  safe-keeping,  she  in- 
tending so  to  do,  but  the  property  being 
■tolen  before  said  officer  was  found.  The 
Minnetonka,  77  C.  C.  A.  217,  14Q  Fed.  509 
(writ  of  certiorari  denied  in  203  U.  S.  580, 
ei  L.  ed.  330,  27  Sup.  Ct.  Rep.  777). 

A  stipulation  in  a  steamship  ticket  lim- 
iting liability  for  baggage  to  a  certain 
amount  unless  the  express  value  is  declared 
and  paid  for  does  not  apply  to  baggage  in- 
tended to  be  taken  by  a  pasBcnger  to  a  state- 
room for  use  during  the  voyage.  Holmes  v. 
NOTth  German  Lloyd  S.  S.  Co.  184  N.  Y. 
880,  6  L.R.A.(N.S.)  850,  77  N.  E.  21,  20 
Am.  Neg,  Rep.  141.  J.  H.  B. 


LEIGH   ROBINSON,    Appt., 

SOUTHERN  RAILWAY  COMPANY  et  al. 

(40  App.  D.  C.  549.) 

Carriers  —  sleeping  car  tMiinpany  —  dniy 

to  prerent  theft. 

1.  To  avoid  liability  for  a  t^eft  of  a 
passenger's  property  while  he  is  asleep  at 
night,  a  sleeping  car  company  must  keep  a 
ciHistant  and  active  watch  in  the  aisle  of  the 


I  Same  —  liability  of  railroad  con\paiiy. 

2.  A  railroad  company  carrying  upon  its 
train  the  cars  of  a  sleeping  ear  company  is 
under  the  same  liahility  as  the  latter  com- 
pany for  the  loss  of  property  of  paasengera 
in  the  sleeping  car  by  theft. 

Evidence  —  burden  of  proof  —  theft  In 
sleeping  car  —  presaniptlon. 

3.  Proof  of  theft  from  the  berth  of  a  pas- 
senger in  ■  sleeping  car  in  the  night  raises 
a  prcitumptioii  of  negligence  on  the  part  of 
the  company,  and  placus  upon  it  the  burdu'n 
of  rebutting  such  prcHiimption,  failure  to 
do  which  will  justify  a  verdict  holding  it 
liable  for  the  loss. 


(Jul 


2,   1913.) 
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APPEAL  by  plaintiff  from  a  judgment  of 
the  Supreme  Court  in  favor  of  de- 
fendants in  au  action  brought  to  recover  the 
value  of  property  stolen  from  plaint ilfa 
berth  in  defendant's  sleeping  car  while  plain- 
tiff was  asleep.    Reversal. 

The  facts  are  stated  in  the  opinion. 

Mr,  Tullon  Lewis,  for  appellant; 

Where  it  is  proved  that  a  passenger's  ef- 
fects have  disappeared  while  he  Is  asleep 
in  a  sleeping  car  the  burden  of  proving  the 
exercise  of  due  care  is  on  the  railroad. 

Nashville,  G.  &  St.  L.  R.  Co.  v.  Lillie, 
112  Tenn.  331,  106  Am.  St.  Rep.  S47,  78 
S.  W.  1055;  Pullman  Co.  v.  Schaffner,  126 
Ga.  rm.  9  L.R.A.(N.S.|  407.  66  S.  E.  833; 
Pullman  Co.  v.  Green.  128  Ga.  142,  119  Am. 
St.  Rep.  388,  57  S.  E.  2.13,  10  Ann.  Cas. 
693;  Wowlruff  Sleeping  A  Parlor  Coach  Co. 
V.   Biehl,   84   Ind.   474,   43   Am.   Rep.   102; 

■Vofe.  —  Duty  nf  ulecplng  car  contfiany  aa 
to  baggagF  or  peritonal  effects  of  paa- 
if  tiger. 

Earlier  rases  covering  the  question  under 
annotation  will  be  found  in  notes  to  Mann- 
Boudoir  Car  Co.  V.  Dupre.  21  L.B.A.  280; 
Pullman  Co.  v.  Schaffner,  9  L.R.A.(N.S.) 
407;  and  Myers  v.  Pullman  Co.  41  LJt.A. 
(N.S.)   708. 

As  will   be   seen,   the  later   cases  are   in 

accord  with  the  great  weight  of  authority 

evidenced  \rf  the  cases  cited  in  the  earlirr 

tes   in   holding  that  a  sleeping  car  com 

pany  is  not  bound  to  the  responsibility   of 

Thus,  a  sleeping  car  company  does  not  as- 
ime  the  liability  of  insurer  of  a  passen- 
ger's baggage  nor  the  obligation  of  a  com- 
mon carrier  or  innkeeper,  but  its  liability 
for  loss  must  be  predicated  upon  negligence. 
Goldstein  v,  Pullman  Co.  181  App.  Div.  756. 
147  N.  Y.  Supp.  133 :  Dings  v.  Pullman  Co. 
171  Mo.  App.  643,  154  S.  W.  44U;  Robinson 

~     SOUTUEBN    R.    Co. 

In  Goldstein  v,  Pullman  Co.  supra,  where 
a  passenger  in  a  sleeping  car,  upon  retiring 
for  the  night,  left  his  handbag  at  the  side 
of  the  berth  where  it  had  been  placed  by 
the  porter  when  he  carried  it  into  the  car, 
it  being  too  large  to  go  under  the  berth. 
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Carpenter  t.  New  York,  N.  H.  i  H.  E.  Co. 
124  H.  Y.  S3,  11  L.R,A.  7r.!).  21  Am.  St. 
Rep.  644,  20  N.  E.  277 ;  I'liUiiian  I'ulace  Car 
Co.  T.  Hunter.  107  Ky.  olil,  47  L.R..V.  238, 
54  S.  W.  845,  7  Am.  Xeg.  Rep,  250;  Bevis 
V.  Baltimore  &  0.  R.  Co.  20  Mo.  App.  " 
Pullman  Pskce  C-ar  Co.  v.  treudenstein,  3 
Colo,  App.  34(1,  ;i4  Pac.  TiTB;  Gloeson  V. 
ginia  Midland  R.  Co.  140  U.  S.  435,  3i 
ed.  458,  11  Sup,  Ct.  Rep.  859;  Cooney  v. 
Pullman  Palace  Car  Co.  121  Ala.  368,  53 
L.R.A.  600,  25  So.  712,  6  Am.  Neg,  Bep.  1 ; 
Katea  v.  Pullnian'B  Palace  Car  Co.  95  Ga. 
RIO,  23  S.  E,  186:  Tlionip.  Neg.  g  360S,  note, 
20. 

A  passenger  on  a  sleeping  car  ran  recover 
damages  for  money  and  personal  elT<<ctd 
etolen  fi-om  liim  through  the  negligence  of 
the  aleeping  car  company. 

Hill  V.  Pullman  Co.  198  Fed.  497;  Pull- 
luan  Palace  Parlor  Car  Co.  v.  Adams.  120 
Ala.  38J,  45  L.R.A.  787,  74  Am.  St.  Rep. 
03,  24  So.  921;  Carpenter  v.  New  York,  N. 

and  upon  awakening  in  the  moi'ninp  lie 
found  the  hag  gone,  it  was  held  that  a  prima 
facie  caxe  of  negligence  was  made  out,  and 
BO  judgment  dismissing  the  complaint  waa 


But  lack  of  reasonable  precautions  to 
keep  a  strict  watch  for  the  safety  of  tht 
property  of  passengers  in  a  sleeping  car, 
HO  as  to  make  the  company  liable  for  the 
loss  of  an  overcoat  stolen  from  the  car  dur- 
ing the  pasBcnger'a  absence  in  the  dining 
room  of  the  station  at  ivhich  the  train  had 
stopped,  is  not  shown  where  there  was  evi- 
dence that  the  rear  door  of  the  car  was 
locked  and  the  windows  closed,  and  that 
the  conductor  stood  guard  at  the  fiont  door, 
the  porter  being  absent  from  the  ear  at 
supper  in  the  dining  room  of  the  depot. 
Dings  V.  Pullman  Co,  171  Mo.  App.  043, 
164  S.  W.  446. 

Where  a  passenger's  effects  are  intrusted 
to  the  care  of  the  Bleeping  car  porter,  on 
his  offer  to  care  for  them,  the  sleeping  car 
company  will  he  liable  for  their  loss,  wheth- 
er such  loss  is  due  to  the  negligence  of  the 
porter  in  watching  them  or  because  of  his 
having  stolen  them.  Sherman  v.  Pullman 
Co.  79  Misc.  52,  139  N.  Y.  Supp.  .iL  In  thia 
case  it  appears  that  a  female  passenger, 
when  about  to  retire  tor  the  night,  en- 
deavered  to  put  her  hand  bag  containing  her 
toilet  articles  and  a  small  wooden  jewelry 
box  which  contained  a  diamond  necklace 
under  the  berth,  but  as  her  husband's  dresa- 
sult  case  had  already  been  put  under  the 
berth  there  was  no  room:  while  she  was  so 
engaged  the  porter  in  charge  of  the  car 
offered  to  care  for  the  iiaiid  bag,  and  she 
delivered  the  bag  to  him;  the  next  morning 
she  found  the  bag  in  front  of  her  berth, 
but  the  wooden  jewelry  box  had  been  broken 
open  and  the  necklace ,  stolen.  The  court, 
in  holding  that  upon  thie  state  of  facts  the 
company  was  properly  held  liable,  said: 
"The  ba'g  was  actually  delivered  to  the  por- 
L.R.A.lftl.>n, 


H.  &  H.  R.  Co.  124  N.  Y.  5S,  11  L.R.A.  759, 
21  Am.  St.  Rep.  844,  26  N.  li.  277;  Blum  v. 
Southern  Pullman  Palace  Car  Co.  1  FUpp. 
600,  Fed.  Cas.  No.  1,574;  Scaling  v.  Pull- 
man's Palace  Car  Co.  24  Mo.  App.  29;  Pull- 
man Co.  V.  Schaffner,  126  Ga.  609,  9  L.R.A. 
(N.S.)  407,  55  S.  E.  933;  Woodruff  Sleep- 
ing t  Parlor  Coach  Co.  v.  Diehl,  84  Ind. 
482,  43  Am.  Rep.  102;  Pullman  Palace  Car 
Co,  V.  Gavin,  93  Tcnn.  53,  21  L,R-A.  298, 
42  Am.  St.  Rep.  902,  23  S.  W.  70. 

The  liability  of  the  Southern  Railway 
Company  is  that  of  an  insurer. 

Kash%ille,  C.  *  St.  L.  R.  Co.  v.  LiRie,  112 
Tenn.  331,  105  Am.  St.  Rep.  947,  78  S.  W. 
1055;  Lewis  v.  Xew  York  Sleeping  Car  Co. 
143  Mass,  207,  58  Am.  Rep.  135,  9  N.  E. 
615;  Uutchinsou,  Carr.  19U0  e<l.  %%  1135, 
1273;  Pennsylvania  Co.  v.  Rov,  102  U.  S. 
451,  26  L.  ed.  141;  Louisville,'  N,  i  O.  S 
R,  Co.  V.  Katzenberger,  J6  Lea,  380,  57 
Am.  Rep.  232,  1  S.  W.  44. 

The  acceptance  by   the   passenger  of  the 

ter,  whose  duty  it  was  to  aid  passengera  in 
handling  their  baggage,  and  to  watch  and 
care  for  it  while  the  passenger  was  asleep. 
The  failure  of  the  defendant  to  return  to 
the  plaintiff  the  articles  which  she  had  de- 
livered to  it  waa  prima  facie  evidence  of 
negligence.  The  defendant  having  received 
the  bag  and  its  contents  from  the  plaintiff, 
its  duty  WHS  to  return  them,  or  to  satis- 
factorily explain  their  loss.  It  did  neither 
of  thcHH  things.  If  the  porter  neglected  to 
watch  the  bag,  and  thus  allowed  someone 
to  steal  its  contents,  the  defendant  was  lia- 
ble. If  the  porter  stole  the  necklace,  the 
defendant  waa  also  liable." 

A  delivery  of  baggage  to  the  porter  of  B 
sleeping  car  company  for  the  purpose  mere- 
ly of  having  the  baggage  carried  into  the 
car  is  not  a  delivery  into  the  custody  of  the 
carrier,  or  a  special  assurance  by  the  porter 
as  to  the  safety  of  the  baggage.  Goldstein 
V.  Putlman  Co.  supra. 

Nor  docs  mere  proof  of  loss  of  luggage 
whicli  was  taken  by  a  passenger  into  a 
sleeping  car  make  out  either  an  absolute  or 
prima  facie  case  of  liability  against  the 
company.     Dings  v.  Pullman  Co.  supra, 

Effects  for  which  recovery  may  be  had. 

A  diamond  necklace  was  held  in  Sher- 
man \',  Pullman  Co.  supra,  to  be  a  part  of  a 
passenger's  baggage  appropriate  to  the  jour- 

And  the  fact  that  the  diamond  necklace 
was  not  used  by  the  passenger  on  the  jour- 
ney, but  was  contained  in  a  wooden  box 
and  carried  in  the  passenger's  band  bag,  will 
not  preclude  it  from  being  considerad  as 
baggage.     Ibid. 

Generally  as  to  liability  of  carrier  for 
loss  of  hand  baggage  or  other  effects  re- 
tained in  custody  of  paasenger,  see  note  t» 
Union  P.  R.  Co.  v.  Grace,  Mite,  608. 

J.  a  B. 
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conpanT'B  invitation  to  alwp 
auffici«Qt  delivery  by  the  paasenger, 
custody  of  the  company,  of  such  effeota  aa 
he  may  have  with  him,  and  which  are  rea- 
Boiiably  necessary  for  the  purpoB(«  of  the 
journey. 

Woodruff  Sleeping  &.  Parlor  Coach  Co.  v. 
Diehl,  84  Ind.  474,  43  Am.  Rep.  102;  Blum 
V.  Southern  Pullman  Palace  Car  Co.  1 
Flipp.  500,  Fed.  Caa.  Xo,  1,574;  Crozier 
V.  BoBtoa,  N.  V.  k  N.  S.  B.  Co.  43  How. 
Pr.  466. 

Where  personal  property  has  been  lost 
through  negligence  of  the  defendant,  it  is 
liable  even  though  the  passenger  retained 
the  article  in  his  custody. 

Kinsley  v.  Lake  Shore  *  M.  S.  R.  Co.  125 
Mass.  64,  28  Am.  Rep.  200;  Carpenter  v. 
Kew  York,  N.  H.  k  H.  R.  Co.  124  N.  Y. 
53,  11  L.R.A.  739,  21  Am.  St.  Rep.  <144,  26 
N.  E.  2T7. 

Railroads  and  sleeping  car  companies  are 
liable  for  stolen  money  or  property  only  to 
such  amount  as  it  is  reasonable  for  the  paa- 
aenger  to  carry  tor  the  purposes  ol  his 
journey. 

Williams  v.  Webb.  27  Misc.  508.  .>8  N.  Y. 
Supp.  302. 

Messrs,  H.  Pn^ttcott  Gatlcy,  Barry 
Mohnn,  George  K.  Hamilton,  John  W. 
Yerkts,   and   John   J.   Hamilton   for  ap- 

Van  OrtMlel.  J.,  delivered  the  opinion  of 
the  court: 

Appellant,  Leigh  Robinson,  plaintiff  be- 
low, was  a  passenger  on  a  Pullman  sleejiing 
cat  attached  to  a  train  of  the  Southern 
Railway  Companv  ninning  between  Ashe- 
ville,  North  Carolina,  and  the  city  of  Wash- 
ington.  Plaintiff  alleges  that  while  he  waF< 
occupying  a  berth  in  the  sleeping  car,  hla 
pocicethook,  containing  not  less  than  S40, 
was  stolen.  Tliis  suit  was  brought  against 
defendant  companies,  the  Southern  Rail- 
nay  Company  and  the  Pullman  Company, 
for  the  value  of  the  property  lost. 

The  only  evidence  in  the  case  is  plaintiif'B 
testimony.  The  material  facts  detailed  by 
him  are  that,  before  retiring,  about  mid- 
night, he  went  to  the  toilet  room  in  the 
car,  where  he  observed  the  Pullman  porter 
blacking  Ijoots;  that  he  returned  to  the 
berth,  and,  before  retiring,  rolled  up  his  vest 
contsining  his  watrU,  rolled  np  his  coat  con- 
taining hia  pocketbook,  and  laid  them  on 
,the  aheif  provided  in  the  berth  for  that  pur- 
pose; that  he  was  the  first  passenger  in  the 
car  to  ariae  in  the  morning;  that  be  either 
put  his  coat  and  vest  on  before  going  to  the 
toilet  room,  or  carried  them  in  hia  band ; 
that  when  he  reached  the  toilet  room  he 
looked  for  hia  watch,  and  discovered  that 
it  was  not  in  his  vest,  and  upon  exami- 
L.R.A.1915B. 


nation,  discovered  that  his  pocketbook  and 
money  were  also  missing,  and  that  he  re- 
turned to  the  berth,  where  he  found  the 
watcli  lying  on  the  shelf,  also  some  papers 
that  were  in  the  pocketbook,  but  the  pocket- 
book  and  money  could  not  be  found.  From 
a  verdict  and  judgment  in  favor  of  defenil- 
ants  the  caae  ia  here  on  appeal. 

Plaintiff's  unchallenged  testimooy  fur- 
niahea  prima  facie  evidence  that  the  pocket- 
book  and  money  were  atolen  from  the  berth 
while  he  was  asleep.  Counsel  for  the  Pull- 
man Company  indulged  in  considerable 
speculation,  both  at  bar  and  in  brief,  to 
the  effect  that  the  pocketbook  might  have 
tieen  dropped  in  the  car  between  the  berth 
and  the  toilet  room,  but  the  finding  in  the 
berth  of  the  papera,  which  had  been  extract- 
ed  from  the   pocketbook,   forbids  this   pre- 

This  decision,  we  think,  can  be  turned 
upon  the  liability  of  defendants  for  the  prop- 
erty alleged  to  have  been  stolen  from  the 
berth  while  ptaintilT  was  asleep.  Tlie  evi- 
dence is  not  sufficient  to  raise  even  a  pre- 
sumption of  contributory  negligence  on  the 
part  of  plaintiff-  The  whole  case  must, 
therefore,  turn  upon  the  question  of  defend- 
ants' general  liability  under  circumstances 
of  this  kind,  and  whether  the  evidence  is 
suliicient  to  create  a  presumption  that  they 
were  guilty  of  negligence. 

A  sleeping  car  company  is  not  an  insurer 
of  the  personal  property  belonging  to  its 
passengers,  but  it  is  required  at  all  timcH 
to  exercise  reasonable  care  lor  the  protec- 
tion of  the  property  of  its  guests.  Tlie 
duty  thua  imposed  varies  with  the  circum- 
atances.  The  dt^ree  of  vigilance  required 
is  greater  at  night  when  the  pasaenger  is 
alcepins,  than  in  the  daytime  when  the  pas- 
senger is  chargdl  with  the  duty  of  exercis- 
ing reasonable  diligence  for  the  protection 
of  his  own  possessions.  The  degree  of  care 
imposed  is  not  absolute,  as  in  the  case  of 
an  innkeeper  or  common  carrier  of  goods: 
hence,  it  follows  that  to  render  a  railroad 
company  or  a  sleeping  car  company  liable 
for  the  value  of  the  peraonal  effecta  of  a 
passenger,  stolen  from  hia  berth  while  he 
is  sleeping,  it  must  appear  that  the  com- 
pany was  guilty  of  n^ligencc.  When  the 
Pullman  Company  fumiahed  plaintiff  a 
berth  in  which  to  sleep  for  the  night,  it 
impliedly  agreed  to  watch  over  bim  while 
he  slept  and  to  protect  bis  property  from 
theft  by  unauthoriied  intruders  or  by  occu- 
pants of  the  car.  Woodruff  Sleeping  k  Par- 
lor Coach  Co.  V.  Diehl,  84  Ind.  474,  43  Am. 
Rep.   102. 

The  duty  which  a  sleeping  car  company 
owes  to  a  passenger  to  protect  hla  person 
and  properly  while  the  passenger  is  asleep 
in  his  berth,  is  well  expressed  In  the  l^ail- 
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log  ease  of  Csrpenter  v.  New  York,  N.  H. 
&  H.  R.  Co.  124  X.  Y.  53,  11  L.R.A.  758, 
2!  Am.  St.  Rep.  644,  26  N.  E.  277,  hb 
Iowa:  "A  corporation  engaged  in  running 
sleeping  coach ea  with  aeutions  separated 
from  the  &iele  only  b;  curtains  is  bound  to 
have  an  employee  charged  with  the  duty  of 
carefully  and  continually  watching  the  in- 
terior of  the  car  while  bertha  are  occupied 
by  sleepers.  Pullman  Car  Co.  y.  Gardner, 
3  Pennyp.  78.  These  cara  are  used  by  both 
sexes  of  all  agea,  by  the  experienced  and 
inexperienced,  by  the  honest  and  dishonest, 
which  is  understood  b;  the  csrriers,  and 
though  such  companies  are  not  insurers  they 
must  exercise  vigilance  to  protect  their 
sleeping  customers  from  rolihery.  A  travel- 
er who  pays  for  a  berth  ia  invited  and  has 
the  right  to  sleep,  and  both  parties  to  the 
contract  know  that  he  is  to  become  power- 
less to  ilefend  his  property  from  thieves,  or 
his  person  from  insult,  and  the  company  is 
bound  to  use  a  degree  of  care  commensurate 
with  the  danger  to  whicii  passengers  are 
exposed.  Considerinij  the  compensation  re- 
ceived for  such  acrvices  and  the  hazards  to 
which  unguarded  and  sleeping  travelers  are 
exposed,  the  rule  of  diligence  above  declared 


We  have  not  overlooked  tl|c  conflict  in  the 
decisiona  of  the  courts  as  to  the  degree  of 
care  required  of  a  sleeping  ear  company  to 
properly  protect  the  effects  of  a  steeping 
passenger.  The  strict  rnle.  nhicli  we  think 
ie  the  proper  one  to  be  applied  to  cases  of 
this  kind,  and  which  is  supported  by  tbe 
weight  of  autliority,  imposes  upon  the  com- 
pany the  duty  of  keeping  a,  constant  and 
active  watch  in  the  aisles  of  its  cars  dur- 
ing the  hours  when  ita  passengers  are 
asleep,  and,  failing  to  do  so,  it  will  be 
liable  for  the  tlieft  of  property  from  a  paa- 
eenger'a  berth.  Hill  v.  Pullman  Co.  iS8 
Fed.  497;  Pullman  Palace  Car  Co.  v. 
Adams,  120  Ala.  581,  45  L.K.A.  707,  74 
Am.  8t.  Rep.  63,  24  So.  921;  Pullman  Co. 
V,  Schaffner,  129  Ga.  609,  9  L.R.A.(S.S.) 
407,  55  S.  E.  933. 

In  the  other  claaa  of  cases  the  duty  is  im- 
posed upon  a  sleeping  car  company  of  lieep- 
ing  a  reasonable  watch  over  the  safety  of 
ita  sleeping  passengers  and  their  eKeets.  In 
the  note  to  Calder  v.  Southern  R.  Co.  Ann. 
Cae.  1B13A,  8S4,  the  distinction  is  stated 
as  follows:  "This  difference  in  the  atate- 
ment  of  the  two  rules,  one  requiring  a  con- 
stant watch  and  tlie  other  a  reasonable 
watch,  may  be  explained  by  the  fact  that 
in  most,  if  not  all,  of  the  cases  stating  the 
latter  rule  a  more  stringent  statement  was 
not  required  in  order  to  render  the  Bleeping 
ear  company  liable  for  the  loaa  complained 
of."  This  rule  of  vigilance  imposed  upon 
the  employees  in  charge  of  a  sleeping  car 
L.R.A.1S15B. 


the  duty  defendants  owed  to  plain- 
tiff, and  for  failure  to  perform  it,  they 
should  be  held  liable.  Rlum  v.  Southern 
Pullman  Palace  Car  Co.  1  Flipp.  600,  Fed. 
Cas.  Ko.  1,574. 

The  same  liability  has  been  imposed  upon 
railroad  companiea  as  upon  sleeping  car 
companies  for  the  theft  of  property  belong- 
ing to  passengers  in  sleeping  cars  used  for 
the  accommodation  of  passengers  on  their 
trains.  Referring  to  auch  liability.  Chief 
Justice  Gray,  in  Kinsley  v.  Lake  Shore  t 
M.  S.  R.  Co.  125  Slass.  54,  28  Am.  Hep. 
200,  said:  "Although  a  railroad  corporation 
ia  not  responsible  as  a  common  carrier  for 
an  article  of  personal  baggage  kept  by  a 
passenger  exclusively  within  Ins  own  con- 
trol, it  is  liable  for  the  loss  of  such  an  ar- 
ticle by  the  negligence  of  the  corporation 
or  its  agents  or  servants,  and  without  fault 
of  the  passenger."  In  thst  ease  the  baggage 
of  a  paMCDger  on  a  sleeping  car  waa  lost 
tJirough  the  negligence  of  the  employees  of 
the  sleeping  car  company. 

In  cases  of  this  sort  the  liability  of  the 
railroad  company  and  the  Pullman  Com- 
pany is  both  joint  and  several.  This  rule 
of  liability  is  based  upon  sound  principles 
of  public  policy.  It  will  not  do  to  say  that 
a  pasaenger  who  takes  R  berth  in  a  Pull- 
man car  releasers  the  railroad  company  from 
any  of  its  duties  as  a  carrier.  The  Full- 
man  car  forms  part  of  the  railroad  com- 
pany's train.  The  railroad  company  re- 
the  passenger  to  purchase  a  first- 
class  ticket,  the  highest  and  most  expensive 

itract,  aa  a  condition  precedent  of  being 
permitted  to  avail  himself  of  the  accommo- 
dations of. the  sleeping  car.  The  railroad 
company  is  required  therefore  to  ezeroiae 
reaaonahle  care  for  the  protection  of  the 
cITects  of  ita  passengers  in  the  daytime  and 
those  occupying  day  coaches,  and,  like  the 
Pullman  Company,  it  is  obliged  to  exercise 
atchfulneas  over  the  passenger 
through  the  night  while  sleeping  in  his 
berth.  A  passenger  ia  there  by  the  joint 
Invitation  of  the  two  companiea,  and  it  will 
not  do  to  permit  one  to  shift  its  resptais)- 
bility  to  the  other,  or  to  indulgt  in  tech- 
nical distinctions  as  to  their  liability.  As 
the  court  said  in  Campbell  v.  Seaboard  Air 
Line  R.  Co.  83  8.  C.  448,  23  L.R.A.(N.S.) 
1056,  137  Am.  fit.  Rep.  824,  65  S.  E.  628; 
When  in  pursuance  of  such  inTitation,  the 
passenger  takes  the  Pullman  car,  he  is  still 
entitled  to  the  service  of  tiie  railroad  em- 
matters  which  relate  to  his 
safe  and  comfortable  transportation  to  his 
destination.  Obviously,  the  railroad  com- 
pany cannot  lawfully  withdraw  its  own  em- 
ployees from  this  service  and  subatitute 
and  rely  upon  the  employees  of  another  com- 
pany to  perform  the  service,  as  persona  act- 
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ing  apart  from  itaelf.  On  the  contrary,  it 
is  quite  plain  that  when  it  reliea  on  such 
perHofiH  to  perforin  its  own  public  duties 
it  adopts  them  as  its  agents,  and  ie  respun- 
■ible  for  their  failnre  to  perform  the  serv- 
ioa  to  which  the  passenger  is  entitled  as  a 
part  of  hit  contract  of  carriage." 

Under  this  rule  of  liability,  it  has  b*eii 
held  that  the  sleeping  ear  company  and  its 
employees  engaged  in  the  operation  of  its 
cars  are  in  law  the  servants  and  employeet 
of  the  railroad  company.  In  Pennavlvania 
Co.  V.  Boy,  102  U.  S.  451,  26  L.ed.  1*1,  tin 
court  said:  "The  law  will  concluaively  pre- 
sume that  the  conductor  and  porter,  as- 
■igned  by  the  Pullman  Friace  Car  Company 
to  the  control  of  the  interior  arrangeni 
of  the  sleeping  car  in  which  Roy  was  riding 
when  injured,  exercised  such  control  with 
the  assent  of  the  railroad  company, 
the  purposes  of  the  contract  uiider  which 
the  railroad  company  undertook  to  carrj' 
Boy  over  its  line,  and,  in  view  of  its  obliga- 
tion to  use  only  cars  that  were  adequate 
for  saEe  conveyance,  the  sleeping  car  com- 
pany, its  conductor  and  porter,  were,  in  law, 
the  servants  and  employees  of  the  railroad 
company.  Their  negligence,  or  the  uegli. 
gence  of  either  of  them,  as  to  any  matters 
involving  the  safety  or  security  of  passen- 
gers  while  being  conveyed,  was  the  negli- 
gence of  the  railroad  company.  The  law 
will  not  permit  a  railroad  company,  en- 
gaged in  the  business  of  carrying  persona 
for  hire,  through  any  device  or  arrangement 
withi  a  sleeping  car  company  whose  cars  are 
used  by  the  railroad  company,  and  consti- 
tute a  part  of  its  train,  to  evade  the  duty  of 
proriding  proper  means  for  tlie  safe  con- 
veyance  of  those  whom  it  lias  agreed  to  con- 

The  present  case  belongs  to  that  general 
clsAB  of  cases  where  a  presumption  of  negli- 
gence may  arise  from  the  mere  happening  of 
the  event,  when  the  explanation  of  the 
cause,  if  there  be  one,  is  peculiarly  within 
the  knowledge  of  the  defendant.  As  was 
said  by  Mr.  Justice  Pitnev,  in  Sweeney  v. 
Erving,  228  U.  S.  233,  57  I*  ed.  815,  3.S 
Sup.  Ct.  itep.  416 :  "It  is  recognized  that 
there  is  a  class  of  cases  where  the  circum. 
stances  of  the  occurrence  tiiat  has  caused 
the  injury  are  of  a  character  to  give  ground 
for  a  reasonable  inference  that  if  due  care 
had  been  employed  'by  the  party  charged 
with  care  in  the  premises  the  thing  that 
happened  amiss  would  not  have  happened. 
In  such  cases  it  is  said,  re*  ipsa  loquitur — 
the  thing  speaks  for  itself;  that  is  to  say, 
if  there  is  nothing  to  explain  or  rebut  the 
Inference  that  arises  from  the  way  in 
which  the  thing  happened,  it  may  fairly  be 
found    to   have   been    occasioned    by    ncgli- 
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The  rule  as  applied  to  a  railroad  com- 
pany or  steeping  car  company  in  a  case 
where  the  peraonal  effects  of  a  passenger 
had  been  stolen  from  iiis  berth  in  a  sleep- 
ing car  is  stated  in  Bevis  v.  Baltimore  & 
O.  R.  Co.  28  Mo,  App.  10:  "There  Is  an- 
other cogent  reason  for  holding  that  evi. 
denee  of  a  larceny,  under  such  circum- 
stances, is  to  be  regarded  as  a  prima  facie 
case.  ,  .  .  Applying  that  principle  [les 
ipsa  loquitur]  to  the  plaintilT'e  evidence  in 
the  present  case,  it  seems  that  the  jury 
would  be  autlioriited  to  inter  that  the  theft 
of  bis  scurf  pin  and  money  would  not,  ac- 
cording to  ordinary  human  experience,  have 
probably  taken  plact:  without  detection,  if 
the  defendant's  servants  had  been  in  the 
exercise  of  that  reasonahle  care  in  keeping 
watcli  while  the  plaintiff  slept,  which,  under 
the  recent  decision  of  tliis  court  in  Sealing 
V.  Pullman  Palace  Car  Co,  24  Mo.  App.  20, 
and  other  cases  there  cited,  the  law  re- 
quired of  the  defendant." 

The  presumption  thus  created  is  a  legal 
one,  arising  from  the  evidence  which  impels 
its  application.  When  such  a  presumption 
arises,  an  obligation  is  imposed  upon  the 
deftnclant  of  overcoming  it  by  competent 
evidence.  This  does  not  mean  that  the  gen- 
eral burden  of  proof  shifts  to  the  defend- 
ant, for  it  does  not,  or  that  the  presumption 
creates  such  a.  prima  facie  case  as  would 
justify  the  direction  of  a  verdict.  This 
legal  presumption  might  arise  in  a  case 
where  the  plaintiff's  evidence  contains  facts 
tending  to  rebut  tbe  legal  presumption,  or 
from  which  such  an  inference  could  be 
drawn.  la  such  a  case,  in  the  absence  of 
testimony  on  the  part  of  defendant,  an  is- 
sue is  presented  for  the  jury  upon  the  piain- 
tifTs  evidence  alone.  But  in  a  case  like 
this,  where  there  is  a  conclusive  legal  pre- 
sumption of  defendant's  negligence  created 
from  the  evidence  of  plaiutilT,  not  rebutted, 
that  the  pocketbook  and  money  were  stolen 
from  the  berth  while  he  was  sleeping,  when 
the  duty  was  imposed  upon  defendants  to 
ercise  that  degree  of  care  and  diligence 
iposed  upon  them  to  prevent  the  theft,  tbe 
prima  facie  evidence  of  negligence  is  suflt- 
itly  established  to  impose  upon  defend- 
ants the  burden  of  rebutting  that  presump- 
tion by  showing  that  the  theft  did  not  oc- 
as a  result  of  their  negligence,  and  a 
failure  to  so  rebut  the  presumption  would, 
if  tlie  jury  believe  that  the  pocketbook  and 
money  were  in  fact  stolen,  entitle  plaintiff 

is  unnecessary  to  consider  the  assign- 
ments of  error,  since  the  case  wag  sub- 
td  to  the  jury  upon  a  total  misappre- 
Lon  of  the  law  applicable  to  sueh  easM. 
The  instructions  given  by  the  court  and  at 
the  request  of  counsel  for  defendanta  were 
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Hubstantially  to  tlie  eRect  that  the  defend- 
ants were  only  required  to  enerciae  reaBOU- 
able  care  for  tlie  protection  of  the  property 
of  the  plaintiff,  and  that  "negligence  cannot 
be  preBuraed  or  inferred  from  the  mere 
fact  that  the  pocketbook  was  lost  or  atoleo." 
The  judgment  is  rev^Tsed,  with  costs,  and 
the  cause  remanded  with  instructions  to 
grant  a  new  trial.  Reversed  and  remand- 
ed. 

Petition  for  ri'hvaring  denied,  October  7, 
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(—  Mich.  — ,  148  S.  W.  873.> 

Evidence  —  breach  of  warranty  —  satis- 
factory operation  of  other  aiiparatus. 

1.  One  who  installs  a  heating  apparatus 
under  a  guaranty  that  it  will  heat  the  build- 


ing if  properly  operated  may  show  in  sup- 
port of  his  claim  of  improper  operation, 
when  breach  of  warranty  is  act  up  to  de- 
feat payment  of  the  purchase  price,  that 
apparatus  similar  in  character  to  that  in- 
stalled when  properly  operated  satisfac- 
torily heated  the  building  in  which  it  was 
placed. 
Same  —  burden  of  proof  —  breach  ol 

warranty. 

2.  A  purchaser  of  a  heating  apparatus, 
who  resists  payment  of  the  purchase  prict 
because  of  .alleged  breach  of  warranty  that 
it  would  heat  the  building  to  a  certain  de- 
gree if  properly  operated,  ha«  the  burden 
of  establishing  proper  operation  and  failure 
to  furnish  the  required  degree  of  heat. 

(October  2,  1B14.) 

H'  RROR  to  the  Circuit  Court  tor  Kent 
1  County  to  review  a  judgment  iu  de- 
fendant's favor  in  an  action  brought  to 
recover  the  purchase  price  of  a  heating 
plant  sold  by  plaintiff  to  the  defendant 
school  district.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Ciininilns,  NlctiolB.  «  Hhoads. 
for  plaintiff  in  error:  . 

Testimony  showing  that  otiier  heating  and 


Note.  —  Admlaalblllty  upon  Question  a» 
to  breach  of  trarranta,  of  evidence  as 
to  »uceett»  or  fallui-e  oj  Hlmltar  goods 
or  appai-atuH. 

I.  Introductory,  fi2fi. 
II.  Evidence  by   comparison   to   show   effi- 
ciency or  excellence, 
a-  Things   in   common   use  or   simple 

iu  operation,  ft27. 
b.  Things  particularly  affected  by  cir< 
cumstances  of  use  or  opera- 

1.  In  general,    030. 

2.  Where  similarity  is  sufUcient. 

(a I   In  general,  630. 
(b)   The  issue  of  plan  or  de- 
sign. 031. 
8.  Where    similarity     is    insuffi- 
cient, G34. 
in.  Evidence  by  comparison  to  show  unflt- 

a.  Things  in   common   use  or  simple 

in  operation.  ti35. 

b.  Things  particularly  affected  by  cir- 

cumstances of  use  or  operation, 

630. 
IV'.  Theory    that    evidence    by    comparison 
does  not  prove  quality,' 037. 
V.  Miscellaneous,  033. 

/.  Intfodurtory. 

Upon  the  issue  of  quality,  whichever 
party  brings  the  action,  the  seller  claims 
that  the  thing  sold  is  good,  the  buyer  that 
it  is  bad.  The  "evidence  by  comparison" 
is  in  general  on  the  part  of  the  seller  to 
show  that  other  like  things  are  good,  and 
L.R.A.]BloB. 


on  that  of  the  buyer  that  other  like  things 
are  bad. 

There  is  another  method  of  proof  which 
may  be  called  "evidence  bv  contrast,"  where 
the  seller  seeks  to  show  that  the  thing  sold 
is  good  by  contrasting  it  with  what  is  bad, 
and  the  buyer  seeks  to  show  that  the  thii^ 
bought  is  bad  by  contrasting  it  with  what 
is  good.  It  has  not  been  sought  in  this 
note  to  collect  cases  of  this  character,  hut 
a  few  of  them  arc  cited  infra,  V. 

In  considering  the  general  question  wheth- 
er "evidence  by  comparison''  ought  to  be 
admitted  to  show  quality,  it  is  plain  that 
often  in  the  case  of  a  simple  thing,  facts 
can  be  shown  which  create  a  strong  proba- 
bility of  the  similarity  of  the  subjects  of 
comparison.  It  cannot  be  denied  that  in 
such  vases  evidence  by  comparison  has  pro- 
bative force.  So.  often  in  the  ease  ol  a 
thing  subject  to  various  circumstances,  it 
may  be  siiOH-n  that  other  things  from  the 
same  source  have  been  subjected  to  like 
eirrumstances.  In  the  case  of  machiBes 
and  other  apparatus,  the  question  whether 
the  thing  sold  is  a  success  or  failure  often 
takes  the  form  of  the  question  whether  the 
design  or  plan  of  the  machine   is  effective 

As  to  whether  the  doctrine  of  admissi- 
bility of  £uch  evidence  is  equally  tk'iT  to 
both  buyer  and  seller,  it  may  at  least  be 
said  that  it  does  not  seem  to  be  10f(ieally 
unfair.  If  a  buyer  complains  that  tha  Sour 
delivered  to  him  at  the  mill  is  soui  and 
unfit,  and  the  miller  shows  that  at  about 
the  same  time  he  delivered  to  a  dozen  other 
customers  flour  of  the  same  grade  from  the 
same  bin,   and   they   all   testify   that   they 
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Tcntilating  syatfiua  worked  satittfactarily  is 
•dutiasibte  for  th«  purpose  of  shonhig  the 
proper   maaagcmcnt   ueceasary. 

Wigmore,  Ev.  S  13;  Avery  v.  Burrall,  118 
MicU.  672,  77  N.  W,  272;  17  Cyc.  28»; 
Beach  v.  Huntsman,  —  Ind.  App.  —,  S3 
N.  E.  1038. 

Tlie  burden  of  jiroof  was  upon  the  defend' 
ant  to  prove  tlie  bre&ch  of  the  guaranty 
aud  the  damagea  tberetroni. 

Keystone  Mfg.  Co.  v.  Forayth,  123  Mich. 
628,  82  N.  W.  521;  Avery  v.  Burrall,  118 
Mleh.  672,  77  N.  W.  272;   35  Cyc.  457. 

Mr.  Louis  T.  Hpriiiim,  for  defendant  in 

It  would  have  been  improper  to  permit 
testimony  ae  to  otlier  lieating  and  ventilat- 
ing Byst^niH  of  8  aimilar  character  in  other 


buildings,  for  the  purpose  of  showing  the 
Icind  and  character  of  management  neces' 
sary  in  thia  particular  inatance. 

Watkins  v.  Phelpa,  185  Mich.  180,  130  N. 
W.  818;  Second  Nat.  Bank  v.  Wheeler,  75 
Mich.  548,  42  N.  W.  983. 

The  mere  fact  that  the  vendee  allowed 
the  furnace  to  remain  in  the  achoolhouae. 
and  made  repeated  efforts  to  get  it  to  work, 
does  not  constitute  on  acceptance. 

Phelpa  V.  Whitaker,  37  Mich.  72;  Phila- 
delphia Whiting  Co.  t.  Detroit  White  Lead 
Works,  58  Mich.  28,  24  N.  W.  881. 

In  actions  to  recover  the  price  «r  value 
of  gooda  sold,  the  burden  is  on  the  plain- 
tiff to  prove  that  the  gooda  delivered  or 
tendered  complied  with  the  contract. 

35  Cyc.  585. 


found  it  sound  and  sweet,  it  seems  reason- 
ably fair  to  say  that  the  Hour  was  probably 
good.  But  if,  on  the  other  liand,  while  the 
miller  offers  no  evidence  except  that  all 
his  flour  was  of  one  grade,  a  aar.en  of  liis 
customers  declare  that  the  ftour  was  bad, 
the  badness  of  the  Itour  is  almoat  a  cer- 
tainty. If  the  makei'  of  a  harvester  pravea 
that  lie  sold  a  hundred  Iiarvetiters  of  the 
same  pattern  that  season,  and  the  buvers 
testify  that  these  all  worked  well,  thia  in 
the  first  place  is  positive  proof  that  tliere 
is  no  defect  in  the  design  of  tlie  machine 
And  does  it  not  tend  also  to  show  that  the 
machines  in  general  are  carefully  made  and 
carefully  looked  over  before  sliipmentT  But 
it,  on  the  other  hand,  while  the  seller  offers 
no  evidence,  mnnv  purchasers  of  such  har- 
vesters testify  that  their  mnehines  will  not 
work,  thia  makes  a  strong  probability  of 
defect  in  design.  These  extreme  illustra- 
tiona,  with  evidence  on  a  single  side,  would 
seem  to  indicate  that  the  matter  ia  practical 
rather  tlian  logical,  except  perhaps  as  to 
plan  or  design.  Perhaps  the  seller  at  times 
may  have  the  better  chance  to  choose 
favorable  witnesses.  So.  too,  the  bu_ver  may 
not  he  able  to  come  prepared  to  diaprove 
the  seller's  evidence  of  instances  of  satis- 
fled  customers,  nor  the  aeller  to  disprove 
the  evidence  of  other  unsatisfied  customers 
offered  by  the  buyer. 

"Evidence  by  comparison,"  while  perhaps 
at  first  brushed  aside  as  ret  inter  alios  acta. 
has  made  its  way  in  the  courts.  And  non-, 
by  the  general  weight  of  authority,  proof 
of  <juality  by  coni|>arlson  is  admissible, 
provided  the  etmilaritv  of  the  subjects  of 
comparison  is  reasonably  sufficient  to  give 
the  result  of  the  comparison  sound  proba- 
tive force.  There  are,  however,  some  cases 
which  hold  that  evidence  by  comparison  does 
not  prove  quality. 

^Vhen  the  thing  sold  is  in  common  use, 
with  no  marked  variety  in  the  circumstances 
of  its  use,  the  question  is  in  its  simplest 
form  and  concerns  the  extent  of  similarity 
in  the  two  objects.  But  the  question  be- 
comes complex  where  the  thing  sold  re- 
quires for  its  successful  use  or  operation 
experience  or  skill,  or  where  the  reaulta 
L.R.A.1915B. 


are  particularly  dependent  on  the  different 

This  note  attinipts  in  a  general  way  to 
treat  separately  the  cases  of  simple  things 
from  those  more  eompic.-;  in  nature  or  in 
operation.  This  diiiaion  ia,  of  course, 
wholly  arbitrary.  Even  thinga  as  simple 
aa  seeds  or  plants  require  similarity  of 
soil  and  treatment  to  be  valuable  aa  sub- 
jects of  comparison. 

This  note  excludea  comparison  vHth  the 
sample  where  goods  are  sold  by  aample, 
and  generally  eases  where  the  warranty  it- 
self requires  comparison,  as,  for  example, 
where  by  the  contract  cotton  is  to  be  of  the 
usual  quality  grown  in  the  vicinity,  or  where 
the  warranty  is  that  the  thing  sold  will  be 
as  good  as  any  other  on  the  market- 

r„f. 


.  TMnge  in  common.  i. 

operatiot 

Where  a 


.»/>''■  in 


sufficient. 


larity  ii 

In  the  case  of  things  i 
of  those  simple  in  operation,  where  the  simi- 
larity is  sufficient,  the  excellence  of  the 
article  sold  may  be  shown  by  proof  of  the 
excellence  of  another  article. 

Thus,  it  has  been  held  thai  the  selliT  may 
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■ellenee  of— 


lovel   handles   sold   under   a   contract 

Sroviding  for  many  deliveries,  by  proof  that, 
uring  the  period  of  those  deliveries  which 
were  complained  of,  he  delivered  handlea  of 
the  same  kind  and  quality  to  a  third  per- 
son, and  that  the  handles  so  delivered  to 
sueh  third  person  were  good.  Ames  v.  Quim- 
by,  106  U.  S.  342,  27  L.  ed.  100,  1  Sup. 
Ct.  Rep.  118; 

— potatoes  sold,  hy  proof  that  about  the 
time  of  delivery  a  witness  saw  the  plain- 
tiff digging  and  packing  potatoes  in  good 
condition,  there  being  evidence  tending  to 
show  that  the  land  was  all  of  about  the 
same  quality  and  the  potatoes  all  about 
the  same,  Yick  Sung  v.  Herman,  2  Cat.  App. 
63.1,  83  Pac.  1089,  1091 1 
— sauaages  sold,  alleged  to  be  apiriled,  by 
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Brooke,  J.,  delivered  the  opinion  of  the  i 

The  parties  entered  into  the  following  | 
contract ;  ; 

The  Wiiterman-Waterbwry  Company,  L«n- 1 
BJng,  Iklichige.n.  | 

Gentlemen;  | 

PleoBe  inatall  in  our  Bchoolhouse,  in  dig-  ' 
trict  No.  2,  towneliip  of  Wyoming,  county 
Kent,  state  of  Mitliijjan,  one  Waterburj 
heating  and  Tentilating  ajatem,  style  C,  i 
size  24,  for  which,  on  January  lU,  1Q13,  we 
agree  to  pay  the  sum  of  S120  or  ieane  a  I 
school  warrant  on  January  10,  1913,  draw-  ' 


ing  6  per  cent  interest.  We  agree  to  trans- 
fer  tha  Waterhury  system  from  the  freight 
depot  to  the  Bchoolliouae,  to  furnish  a  man 
to  assist  the  regular  setter  in  installing 
the  Waterbury  system,  and  to  see  that  the 
doors,  windows,  ceilings,  etc.,  are  reason- 
ahly  tight,  when  eueh  repairs  are  fonnd 
necesaary  to  the  proper  heating  and  venti- 
lating of  the  schoolroom.  The  Waterman- 
n'aterbury  Company  guarajitec  that  this 
system  will  be  conaCructed  of  first-class 
material,  the  same  as  described  in  the  cata- 
logue, and  manufactured  in  a  careful, 
workmanlike  manner,  free  from  defective 
material.    The  Waterman  system  is  further 


proof  that  the  sausages  in  question  and 
certain  other  aausapes  retained  by  the  seller 
were  all  of  the  same  lot,  made  at  the  same 
time,  and  that  those  so  retained  by  him 
were  in  good  condition,  Luetgert  v.  Volker, 
153  TIL  385,  39  N.  E.  113 ; 

— a  composition  for  sheep  dipping,  al- 
leged to  have  poisoned  and  killed  the  buyer's 
sheep,  by  proof  that  the  seller  had  sold 
enough  of  the  composition  to  dje  over  100,- 
000  sheep  and  had  never  known  of  anv 
injury  from  its  use,  Black  v.  Elliot,  1  Post. 
i  F.  505  (where,  jiowever,  the  jury  fonnd 
for  the  buyer!  ■ 

—a  sate  as  fireproof,  by  showing  that 
other  safes  made  by  the  makers  of  the  safe 
in  question  upon  the  same  plan  and  theory 
of  construction  had  passed  through  fires 
with  the  contents  properly  and  adequately 
protected,  Barnett  v.  Hagan,  IS  Idaho,  104, 
108  Pae.  743  (holding  it  error  to  exclude 
the  evidence).  ' 

Upon  an  action  for  the  price  of  coal  which 
the  defendant  claimed  was  worthless,  it 
was  held  to  be  error  to  exclude  the  plain- 
tiff's evidence  that  on  a  prior  occasion  the 
defendant  had  accepted  from  the  plaintilT 
and  paid  for  coal  of^the  same  quality,  as  it 
tended  to  disprove  the  contention  that  the 
coal  was  worthless.  Corona  Coal  &  I.  Co. 
V.  Copehind,  7  Ga.  App.  491,  67  S.  E.  203. 
Compare   Bloom's  Son   Co.   v.   Haas,   iofra, 

In  Wilcox  V.  Henders<m,  64  Ala.  536,  )t 
wag  held  to  be  error  to  reject  the  offer  of 
the  seller  of  the  guano  in  question  to  show 
that  other  neighboring  planters  had  used 
guano  bought  by  them  from  him  at  about 
the  same  time  he  sold  to  the  defendant, 
and  with  good  results  and  with  a  greatly 
increased  yield  of  their  crops,  aa  this  was 
not  a  case  of  proving  the  quality  of  one 
manufacturer's  article  by  proof  of  the  qual- 
ity of  another  similar  one;    it  was  rather 


proving  the  quality  of  a  compounded 
by  showing  the  qualitv  and  usefulm 
dilTerent  parts  of  it     The  court  stated  also 


that  the  buyer  should  be  permitted  to  show 
that  other  planters  bought  and  used  the 
same  guano  in  the  same  year  without  profit 
or  with  little  profit. 

In  WebsUr  v.  .Moore.  108  Md.  572,  71  Atl. 
466,  it  seems  to  he  held  that  it  was  proper 
for  the  seller  of  No  3  Standard  (canned) 
L.R.A.liU.'iR. 


tomatoes  to  show  that  he  paired  only  tlii-^ 
one  grade  and  iguality  of  goods  that 'year; 
that  the  work  was  carefully  done  and 
supervised;  that  a  disintcrestW  and  com- 
petent person  examined  samples  from  all 
the  cases  packed  in  addition  to  those  de- 
livered to  the  defendant  and  pronounced 
them  all  to  be  good  No.  3  Standards,  and 
that  a  certain  other  person  bought  from 
him  certain  cases  of  tomatoes  which  he 
found  to  be  satisfactory,  that  is  to  say, 
"good  quality  of  Standards;"  but  that  it 
was  error  to  permit  the  plalntifT  to  testify 
that  part  of  the  goods  destined  for  the  de- 
fendant, but  not  delivered,  were  sold  to 
other  parties  "as  Standard  Xo.  3  tomatoes, 
and  were  accepted  by  them  as  such,"  and 
that  the  other  goods  packed  in  the  same 
year  were  sold  "for  No.  3  Standards,  and 
at  So.  3  Standard  prices"  without  com- 
plaint as  to  any;  as  to  sell  an  article  as  of 
a  certain  grade  is  not  proof  that  it  is  of 
such  grade. 

Where  similarity  is  insufficient. 

Conversely,  in  the  case  of  things  in  com- 
mon use  or  simple  in  operation,  where  the 
similarity  to  the  object  of  comparison  is 
insufficient,  tiie  excellence  of  the  article 
sold  may  not  be  hIiowu  hy  proof  of  the  ex- 
cellence of  such  object  of  comparison. 

Thus,  it  has  been  held  that  the  seller 
may  not  show  the  excellence  of-— 

— the  quality  of  shoes  sold,  claimed  to  be 
inferior  and  unsuited  to  the  buyer's  retail 
trade,  bv  proof  that  other  perscHis  had 
handled  shoes  of  the  same  kind  and  grade 
without  making  anv  complaints  to  him  on 
the  subject.  Hill  v,  Hanan,  —  Tex.  Civ. 
App.  — ,  131  S.  W.  24.>  (as  conditions  and 
circumstances  should  he  identical  or  :<o 
similar  that  the  evidence  will  reasonablv 
tend  to  establish  the  truth)  ; 

— iron  as  not  eontaining  an  exeess  of 
phosphorus,  by  showing  the  amount  of 
phosphorus  contained  in  iron  made  in  the 
same  way  in  the  same  furnace  from  the 
same  mine  in  other  years,  as  this  was  not 
sufficient  proof  that  the  iron  was  of  the 
same  kind  as  that  in  controversy,  Albany  t 
R.  Iron  A  Steel  Co.  v.  Lundberg,  121  U,  B. 
451,  30  L.  ed.  !182,  7  Sup,  Ct.  Rep.  958; 

— the   condition    In    which   ric«   waa   d«- 


.CiOO'^le 
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^arant««d,  with  proper  «««  in  operation, 
to  h«Bt  the  icboolroom  to  TO  degrees  daring 
the  coldcBt  weather,  and  to  provide  good 
ventilation   during   sehool    hours. 

Zack  Van   Dam,  IMrector. 
Peter  Kelder,   Moderator. 
Henry   Deker,   Treasurer. 
Date  May  27,  1912. 
Given  at  meeting  of  school  board. 

Under  tliifi  contract  the  plaintiff  installed 
a  heater  in  the  schoolhonse  of  defendant,  be- 
ing assietcd  in  the  installation  by  Henry 
Deker,  defendant's  trosBurer.    On  July  31st, 


Folio  No.  10B7.  Co.  Kent,  Twp.  Wyom- 
ing. Diet.  Ho.  2.  Director  Zack  Van  Dam. 
Addrese,  Grand  Rapida,  No.  8  Tel.  Treas- 
urer, Henry  Deker.  AddreM,  Grand  Rapids^ 
No.  S  Tel.  Moderator,  Peter  Kelder.  Ad- 
drees,  Grand  Rapide,  No.  8  Tel.  Director 
lives  i  mile  east  of  schoolliouse.  Location 
of  schoolhouee.  Take  Holland  interurban 
to  Wyoming  park,  then  li  mitea  from  sta- 
tion. On  diagram  show  location  of  chim- 
ney, doors,  teacher's  desk,  plant,  and  wall 
through  which  intake  eaters.     Construction 


livered  to  the  carrier  for  the  buyer,  by  proof 
that  at  the  time  of  snrh  shipment  the  seller 
made  other  stiipments  to  other  parties  out 
of  the  same  lot  of  rice  in  bulk  in  his  ware- 
house, and  that  these  were  paid  for  with- 
out contention:  nor  by  proof  that  a  few 
days  earlier  he  liad  shipped  the  said  buyer 
another  lot  of  rice  out  of  the  same  bultc 
in  bis  warehouse,  which  said  buyer  hsd  ac- 
cepted and  paid  for  without  complaint, 
Bloom's  Son  Co.  v.  Haas,  130  Mo.  App.  122, 
108  8.  W.  107S  (compare  Corona  Coal  * 
1.  Co.  V.  Copeiand,  supra,  preceding  sub- 
division) ; 

— two  mules  as  being  sound  in  Uiat 
they  were  free  froui  lung  fever,  by  testimony 
that  none  of  the  mules  sold  at  the  auction 
sate  at  which  the  said  two  mulcH  were 
bought  had  lung  fever,  altlioiigh  one  of  the 
two  mules  had  since  died  of  lung  fever,  as 
no  contention  was  made  that  the  diBease 
was  contagiouH  or  infectious.  Moulton  v. 
Gibbs,  lOJ  lli.  App.  104  (compare,  as  to 
contagious  disease,  Bradley  v.  Rea,  infra, 
v.); 

— wood  sold,  a  portion  of  which  was 
claimed  to  be  unmerchantable,  by  showing 
that  the  eeller,  shortly  before  the  trial,  in 
company  with  another  witness,  examined 
a  lot  of  wood  which  was  the  same  kind  of 
wood  and  was  cut  from  the  same  place  out 
of  which  the  wood  furnislied  the  defendant 
was  taken,  and  found  that  it  was  of  a  like 
quality  therewith,  and  that  it  was  cut 
about  the  same  time  and  the  other  witness 
testifying  as  to  the  quality  of  this  wood  so 
examined  by  him,  this  not  being  any  of  the 
wood  which  was  delivered  to  the  buyer, 
Barr  r.  Borthwick.  19  Or.  578,  25  Pae.  360. 

The  seller  of  a  horse  may  not  show  that 
it  will  "gait"  with  the  buyer's  mare,  or 
will  "gait"  with  it  in  the  plow,  by  proving 
that  the  horse  sold  would  "gait"  with  a 
third  horse  which  "gaited"  with  the  mare 
in  the  plow.  Lore  v.  Frogge,  19  Mo.  App. 
3«8. 

In  Hutchinson  Lumber  Co.  v.  Dickcreon, 
127  Ga.  328,  56  S.  E.  401,  where  only  the 
headnote  is  reported,  it  waa  held  that 
"where  the  proprietor  of  a  sawmill  sold 
certain  lumber  [to  be  air  dried  and  of  a 
specified  character],  and  it  was   in  contro- 

_. i.^i L  . — t^j,  c^iug  un  t-   .„- 

r  that 


he  had  sold  lumber  of  the  same  kind  to 
other  customers,  and  that  all  of  the  boards 

'went  through  without  any  trouble  what- 
ever, with  the  exception  of  this  lot.'  Wheth- 
er other  customers  accepted  boards  sent 
to  them  without  trouble  did  not  show 
whether  the  boards  sold  to  the  defendant 
complied  with  the  warranty  made  as  to 
them." 


the  court  excluded  the  evidence  because  i 
was  evidence  by  comparison,  or  because  the 
similarity  was  not  sufficient.  It  was  there 
held  that  evidence  of  the  buyer  of  baking 
powder  that  it  is  of  poor  quality  may  not  be 
rebutted  by  proof  that  at  the  same  time  ae 
the  sale  in  question  the  seller  made  other 
sales  of  the  same  grade  of  powder  to 
various  dealers,  and  that  purchasers  from 
such    dealers    found    the    powder    of    good 

In  Holconibe  v.  Hewton.  2  Campb.  301 
(which  was  not  a  case  of  warranty),  upon 
the  question  of  the  quality  of  beer  furnisned 
by  the  plaintiff  to  the  defendant,  Lord 
Ellenborough  declined  to  permit  the  plain- 
tiff to  sliow  that  he  had  supplied  excellent 
beer  to  others,  saying;  "This  is  r^s  inter 
aUot  acta.  We  cannot  here  inquire  into 
the  quality  of  dilTcrent  beer  furnished  to 
difl'erent  persons.  The  plaintiff  might  deal 
well  with  one  and  not  with  tlie  others.'' 

While  the  scope  of  this  note  excludes 
cases  where  the  goods  were  sold  by  sample, 
the  two  following  cases  of  that  nature  may 
be  here  referred  to; 

In  an  action  for  the  price  of  cigars  sold 
by  sample,  where  it  wue  objected  that  the 
goods  were  not  up  to  the  sample,  being 
damp  and  unfit  for  use.  it  was  held  error 
to  permit  the  plaintiff  to  show  that  at 
about  the  same  time  he  furnished  the  cigars 
in  question  he  also  furnished  cigars  of  the 
same  kind  to  other  purchasers  who  made 
no  complaint  that  the  ciaars  received  by 
them  had  the  defect  specified  by  the  de- 
fendant, as  this  was  rea  inter  alios  acta, 
and  wholly  incompetent.  Barton  v.  Kuie, 
17  Wis.  3B,  84  Am.  Dec.  728. 

In  an  action  by  the  buyer  for  the  portion 
of  the  purchase  price  paid  for  nominy 
bought  hv  sample,  which  he  claimed  was 
unfit  for  'use,  it  was  held  error  to  permit 
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frame.  Shipped  to  Zack  Van  Dam.  Sta. 
Grand  Rapids,  via  Style  C.  Size  24.  Was 
anythiDg  miaeing?  B^maTka;  Building  to 
be  repaired  and  atorm  porch  put  on.  The 
workmanship    on    this    job    is    Batisfactory 

Henry   l)eker.  Treasurer. 
July  31,  1S12. 

E.   L.    Griffith,    Setter. 

Thereafter,  during  tbe  winter  of  1912-13, 
the  lieating  plant  was  uaod  to  some  extent 
by  tlie  defendant.  L'nder  a  claim  that  it  did 
not  operate  satisfactorily,  the  defendant  re- 
fused to  pay  therefor,  and  the  plaintiff 
thereupon  brought  suit.  Defendant  filed  a 
plea  of  the  ^neral  issue,  and  gave  notice 
thereunder  that  defendant  would  seek  to  re- 


coup damages  against  plaintiff  for  a  breach 
of  the  tvBjranty  contained  in  the  contract  in 
the  sum  of  $300;  the  balance  over  and  above 
the  claim  of  the  plaintiff  to  be  certified  in 
favor  of  defendant.  Under  tlieee  pleadinga, 
t.be  defendant  recovered  a  verdict  against 
plaintiff  of  $75.  Judgment  having  been  en- 
tered thereon,  plaintiff  reviews  the  case  in 
this  court  by  writ  of  error,  raising  two 
questions  only. 

The  first  question  is  covered  by  assign- 
menta  of  error  numbered  1,  2,  3,  and  4,  and 
relates  to  the  ruling  of  the  circuit  court  to 
the  elTect  that  plaintifT  could  not  show  that 
other  apparatus  similar  in  ciiaracter  to  tbe 
one  which  plaintiff  had  sold  defendant,  when 
properly  operated,  satiafactorily  heated  tha 
buildings    in    which    they    were    installed. 


the  defendant  to  show  that  the  hominy  was 
bought  by  it  from  a  third  party,  from  whom 
the  samples  came  on  which  the  sale  was 
made,  and  that  it  had  sold  otlier  hominy 
bought  from  such  third  party  and  had  had 
no  unusual  complaint  therefrom,  there  being 
nothing  to  show  the  similarity  of  the 
hominy  shipped  with  tbe  samplea  or  with 
that  sold  to  others.  T.  S.  Reed  Grocery  Co. 
T.  Miller,  36  Okla.  134,  128  Pac.  27). 


I.  In  general. 

The  question,  as  above  indicated,  becomes 
complex  when  the  thing  sold  is  a  machine 
or  otlier  article  particularly  dependent  up- 
on the  skill  with  which,  and  the  special 
circumstance  under  which,  it  is  used  or 
operated. 

g.  Where  simttarlty  In  fufpcienl. 
(a)  In  general. 

The  excellence  or  efficiency  of  a  thing 
not  simple  in  nae  or  operation  may  he  shown 
liy  the  excellence  or  efficiency  of  a  similar 
thinff,  provided  the  similarity  of  the  sub- 
ji'pts  of  comparison  and  of  the  circura- 
Ktanccs  of  uae  or  operation  at  the  times  of 
Mich  comparison  is  reasonably  sufficient. 


Thuj 
sliow- 


Illustrali.uis. 
it  has  been  held  that  the  seller  n 


— the  excellence  of 
ors  to  be  used  on  natural  gas  wells,  by 
proof  that  other  eimilar  separators  had 
worked  properly  under  similar  conditions, 
Findlay  v.  Perte,  20  C.  C.  A.  682,  43  U. 
S.  App.  383,  74  Fed.  681  ; 

— the  efficiency  of  a  patent  ditching 
machine  warranted  to  do  certain  work  in 
a  certain  county  in  Ohio,  by  proving  tlie 
quantity  and  quality  of  work  done  by 
machines  of  the  same  pntlerii  and  construc- 
tion in  a  certain  county  in  Illinois,  Baber 
V.  Rickart,  .52  Ind.  504  I  judgment  for  the 
buyer  reversed  on  other  grounda)  ; 

— the  excellence  of  the  water  cylinders 
I-.R.A.ini.in. 


of  pumping  machinery  alleged  to  be  too 
weak  for  the  preaeure  put  upon  them  by 
proving  that  it  had  put  up  iu  another  place 
other  pumps  with  water  cylinders  made 
from  the  same  patents  and  identical  in  all 
respects  to  thosi'  in  question,  which  operated 
succcssfullv  against  a  considerably  greater 
static  head.  Ward  v.  Blake  Mfg.  Co.  5  C.  C. 
A.  538,  12  U.  S.  App.  20,1,  50  Fed.  437; 

—the  eUiciency  of  a  certain  attachment 
to  the  buyer's  looms,  by  proving  that  a  large 
number  of  these  attachmenta  were  at  work 
on  another  kind  of  loom,  which,  however, 
was  similar  to  the  buyer's  loom  in  motion 
and  alao  in  the  mechanical  arrangement 
of  the  part  wiierc  the  attachment  was  ap- 
plied,— the  jury  being  instructed  that  if  m 
all  particulars  respecting  the  use  of  these 
attachments  they  were  not  satisfied  that 
the  two  louma  were  Hiihstantially  tbe  same, 
they  could  draw  no  comparison,  Bricrlr 
V.  Davol  Mills,  128  Mass.  2!>1.  See  alsi 
Beach  v.  Huntsman,  next  subdivision. 

While  cases  of  evidence  of  experiments 
are  excluded,  it  may  be  noted  that  in  Davis 
y.  Oakland  Chemical  Co,  121  App.  Div. 
242,  105  X.  Y.  Supp.  aS3,  an  acUon  for 
damages  by  the  buyer  of  a  bleaching  liquid 
called  "I'crozune,"  because  it  ruined  his 
goods,  one  of  the  seller's  i^cers  testified 
that  after  the  allied  damage  the  seller 
had  sufcea^fully  bleached  in  its  factory 
samplea  of  the  buyer's  goods  with  Perozone 
from  its  "regular  factory  stnfT,"  but  prob- 
ably not  out  of  the  same  "hatch"  as  sold 
to  tbe  buyer,  and  it  was  held  to  be  error 
to  refuse  to  permit  the  seller  to  show  that 
the  liquid  used  did  not  differ  from  that 
sold  to  the  buyer. 

In  Barber  v.  Rickart,  supra,  the  court 
said  as  to  evidence  by  comparison  of  patent 
ditching  machines:  "The  weight  of  such 
evidence  nnuld  greatly  depend  upon  the 
difference  in  the  soil  and  the  other  sur- 
roundings ,of  the  two  places.  Such  a 
machine  might  perform  well  in  one  char- 
acter of  aoil,  and  yet  would  fail  in  another 
and  different  character  of  aoil.  Evidence 
ought  not  to  be  excluded  because  it  is  en- 
titled    to     but     little     eonaidcralion     and. 
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Bearing  in  mind  that  it  was  the  contention 
of  the  defendant  that,  though  properjy  oper- 
ated in  accordance  with  the  inBtructiona  of 
the  plaintifT,  the  heater  would  not  heat  tlie 
defendant's  achoolbouse  in  a<?cordaiice  with 
the  terma  of  the  guamnt;,  and  that  the 
ptaJntiH  claimed  that  any  failure  of  the 
heater  to  give  the  requisite  service  nas  at- 
tiibutabie  solely  to  a  failure  on  the  part  of 
the  defendant  to  properly  operate  the  aame, 
we  are  of  opinion  that  this  testimony  was 
adtniasible.  Avery  v.  Burrall,  118  -Mith. 
672,  7T  N.  VV.  272;  17  Cjc.  288. 

The  second  point  'raised  by  the  plaintiff 
is  that  the  cotirt  erred  in  instructing^  the 
jnry  as  to  the  burden  of  proof.  Upon  this 
question  the  plaintiff  submitted  the  follow- 
ing request: 


"Gentlemen  of  the  Jury:  On' the  questtoit 
whether  or  not  the  express  warranty  con- 
tained in  the  contract  has  been  broken  on 
this  branch  of  the  cbsc^  the  burden  of  proof 
is  upon  the  defendant.  The  defendant  must 
prove,  by  preponderance  of  the  evidence, 
that  the  plaintiff  has  broken  its  warranty, 
and  that  the  defendant  hae  suffered  dam- 
ages thereby.  If  you  find,  considering  all 
the  evidence  that  has  been  introduced  on 
this  part  of  the  case,  that  the  defendant 
has  failed  to  establish,  by  a  prcpondersnce 
of  the  proof,  that  the  plaintiff  has  broken 
its  warranty,  tncn  you  will  find  for  the 
plaintiff  the  amount  of  its  daniagcs,  which 
would  be  tbe  purchase  price  of  the  furnace. 
Now  this  involves  proof  of  these  proposi- 
tions, which  are  included  in   the  condition 


(b)  The  iKBue  of  plan  or  denlgn. 
Showing  good  desijjn  by  comparison. 

Where  a  machine  or  appliance  is  attarked 
as  faulty  in  design  or  plan,  evidence  liial 
other  machines  or  appliances  of  the  same 
pattern  will  work  efficiently  properly  tends 
to  elion  that  the  fault  is  not  in  the  design 
or  plan.  See  the  cases  cited  in  the  preced- 
ing subdivision. 

This  has  been  held  where  it  was  claimed 
that  there  was  aome  fault  in  the  plan  or 
design  of  a  harvester  (Frohreich  v.  Gam- 
non,  28  Mian.  476,  11  X.  W.  881,  or  that 
a  hub  machine  was  constructed  upon  a  de- 
fective principle  or  had  an  inherent  error 
in  mechanism  lAeme  C'vcle  Co.  v.  Clarke. 
197  lud.  271,  61  N.  E.  561,  as  stating  the 
rule).  So,  the  wller  of  a  hot  air  furnace 
mn,v  allow  (by  the  opinion  of  the  jauitor  of 
«  building  having  the  same  "make"  of 
furnace)  tliat  such  a  furnace  would  work 
well  if  the  abhea  were  not  allowed  to  ac- 
cumulate and  it  were  otherwise  properly 
cleaned  out.  Glaescr  v.  Hoeffner,  68  Mo, 
App.  358.  So,  to  rebut  evidence  that  a 
harvester  could  not  be  made  to  do  good 
work,  particularly  in  short  grain,  because 
of  a  defect  in  the  design,  the  seller  may 
show  that  other  machines  of  (he  same  manu- 
facture and  pattern,  and  exactly  like  the 
Due  in  question,  did  good  work  under  the 
same  conditions.  Paulson  v.  D.  M.  Osborne 
i.  Co.  35  Minn.  flO,  27  X.  W.  203. 

Upon  an  action  to  foreclose  a  mechanics' 
lien  for  erecting  a  furnace  in  the  defend- 
ant's house  under  contract,  where  there  was 
testimony  that  the  furnace  did  not  supply 
heat  as  agreed,  it  was  held  proper  to  admit 
evidence  that  "other  furnaces  installed  by" 
the  plaintiff  "furnished  heat  satisfactorily," 
as  this  showed  "the  capacity  of  the  furnace 
to  furnish  the  guaranteed  amount  of  heat." 
Beach  v.  Huntsman.  42  Ind.  App.  203,  85 
N.  E.  623,  modifying  the  opinion  reported 
in  83  N.  E.  1033. 

But  a  claim  that  a  construction  is  of 
defective  design  cannot  be  rebutted  by  proof 
that  similar  constructions  of  a  different 
class  worked  welL  Thus,  where  the  eon- 
tract  was  that  the  defendant  was  to  eon- 
L.R.A,1915B. 


struct  a  lioiler  according  to  the  plaintiff's 
plans,  and  the  defense  was  that  ft  teak  in 
the  tubes  was  owing  to  defective  design,  it 
was  error  to  permit  the  plaintiff  to  show 
that  be  had  had  no  comjilaint  from  ten  or 
twelve   mueh   smaller   boilers   of   the   same 


called  upon  thus  to  show  that  tbe  plan 
was  defective  as  applied  to  much  smaller 
boilers  than  the  one  in  controversy.  Wat- 
son v.  Bigelow  Co.  77  Conn.  124.  58  .W. 
741. 

In  Findlay  v.  Pertz,  supra,  preceding  sub- 
division, the  court  approved  the  following 
charge  in  relation  to  the  evidence  by  com- 
parison of  automatic  separators  to  be  used 
on  natural  pas  wells:  'The  manner  in 
which  these  machines  did  their  work  else- 
where  is  not  proof  that  these  machines  did 
their  work  well  at  Findlay,  but  is  a  fact 
important  and  material,  if  you  find  the 
separators  were  all  constructed  alike,  as 
showing  whether  the  Findlay  machines 
were  properly  put  on,  properly  cared  for, 
and  fairly  tested.  Because  two  or  more 
machines  equally  well  made,  and  similarly 
constructed  and  used,  ought  to  work  alike, 
and  if  one  worked  well  at  Kokomo,  Indiana, 
and  another  failed  to  work  at  Findlay,  and 
both  were  tried  and  used  under  substantial- 
ly similar  conditions,  the  fact  that  the 
Kokomo  separator  did  work  is  a  circum- 
stance which  ought  to  help  you  very  much 
in  deciding  whether  the  failure  of  the  sepa- 
rators to  work  at  Findlay  was  from  plain- 
tiff's failure  to  properly  make  them,  or  from 
defendant's  failure  to  properly  put  them 
upon  the  gas  wells,  and  properly  care  for 
and  use  them  after  tliey  were  attached." 

In  QIaeser  v.  Hoeffner,  supra,  the  court 
said:  "It  was  a  part  of  the  plaintiff's  case 
to  prove  that  the  furnace  was  constructed 
on  correct  principles,  and  whpn  properly  set 
up  and  properly  attended  to  would  produce 
good  results.  The  testimony  of  the  witness 
bore  directly  on  the  last  proposition  and 
indirectly  on  the  first,  which  made  it  rele- 
vant, and  therefore  the  defendant's  objec- 
tion on  the  ground  of  irrelevancy  was  prop- 
erly overruled." 
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of  thu  warranty:  First.  Whether  the  mate- 
rial and  workmanship  used  in  the  construc- 
tion of  this  beating  plant  were  of  the  beat 
of  their  reapective  kinda,  and  that  the  in- 
stallatioD  was  performed  in  a,  workmanlike 
manner.  Second,  ^^'hetlle^  the  apparatus, 
as  a  wliole,  was  capable  of  warming  the 
school  room  to  a  temperature  which  the 
guaranty  provided  ivhen  the  proper  fuel 
was  used  and  the  furnace  was  properly  man- 
aged. Xow,  if  neither  one  of  these  proposi- 
tiona  has  been  established  by  a  preponder- 
ance of  evidence,  you  should  consider  that 
tbe  defendant  haa  failed  to  establish  ita 
contention  upon  this  branch  of  the  case, 
and  you  should  find  for  the  plaintiif  the 
atnutint  tliat  Is  due  it  under  the  contract, 
the  purchase  price  of  the  furnace." 


The  court  refused  to  give  this  request, 
but  instead  charged  the  jury  as  follows: 
"Many  of  the  facts  are  not  in  dispute.  The 
contract  between  the  parties  is  in  writing, 
and  its  terms  and  provisions  are  therefore 
not  in  dispute.  It  is  not  disputed  that  the 
plaintifl  installed  the  Waterbury  heating 
and  ventilating  system  of  the  style  and  site 
mentioned  in  the  contract.  It  is  not  dis- 
puted that  the  furnace  was  constructed  of 
first-class  material,  as  required  by  the  con- 
tract. The  claim  in  dispute  is  as  to  the 
efliciency  of  the  system  to  maintain  in  the 
coldest  weather,  with  proper  care  in  opera- 
tion, a  temperature  of  TO  d^rees.  Under 
its  contract  the  plaintiiT  was  required  to 
install  a  heater  that  would  heat  the  school- 
house    to    70    degrees    during    the    coldest 


Compare,  as  holding  or  suggesting  that 
evidence  of  the  good  working  of  other 
machines  of  the  same  pattern  does  not  show 
that  the  design  is  efficient,  Second  Kat. 
Bank  v.  Wheeler,  75  MicU.  546.  42  N.  W. 
063,  infra,  IV.;  Fox  v.  Stockton  Combined 
Harvester  k  Agri.  Works,  83  Csl.  333,  23 
Pae.  295,  infra.  IV.;  Haynes  v.  Piano  Mfg. 
Co.  36  Tex,  Civ,  App.  667,  82  S,  W.  532, 
infra,  IV. 

— theory  that  the  evidence  proves  the  char- 
B.cter  of  management,  and  not  the  quality 
of  the  design. 

Some  of  the  cases  in  Michigan  and  Kan- 
sas have  entertained  the  theory  that  success 
or  failure  of  machines  of  a  similar  pattern 
proves  nothing  as  to  the  design  or  plan  of 
the  machine,  but  may  prove  something  as 
to  its  handling  or  management.  As  will  be 
seen  infra,  IV.  it  seems  to  be  the  theory  in 
Michigan  that  you  may  not  prove  the  good 
design  of  a  machine  or  appliance  in  contro- 
versy by  the  success  of  other  machines  or 
applianeca  of  the  same  pattern  but  you  may 
prove  that  the  machine  or  appliance  in  con- 
troversy has  not  been  properly  handled  by 
proof  that  machines  or  appliances  of  tht^ 
same  pattern  when  properly  handled  have 
produced  good  results. 

Thus,  in  Avery  v.  Burrall,  118  Mich. 
t!72,  77  N.  W.  272,  cited  in  Watebjiak- 
tt  ATERBL'Rr  Co.  V.  ScHooL  DisT.,  where  the 
seller  of  a  steam  heating  plant  \vas  allowed 
to  show  its  efficiency  with  soft  coal,  by 
proving  that  other  boilers  of  the  same  char- 
acter were  successful  when  burning  soft 
coal,  the  buyer  claiming  that  the  plant  did 
not  heat  the  premises  properly  witli  soft  coal 
and  required  hard  coal,  the  court  referred 
to  Second  Sat.  Bank  v,  Wheeler,  75  Mich. 
540,  42  N.  W.  !IB3,  infra,  IV.,  and  said: 
"It  is  undoubtedly  true,  as  stated  in  the 
case  just  cited,  tliut  it  would  not  follow 
that,  because  one  machine  did  good  work, 
another  similar  to  it  would  also  do  good 
woric,  and  the  court  so  stated  when  he  ad- 
mitted the  testimony,  and  he  allowed  the 
testimony  only  for  the  purpose  of  showing 
the  kind  and  character  of  the  fuel 
1..R.A.1915B, 


to  be  used,  and  the  kind  and  character  of 
management  necessary.  We  think  the  testi- 
mony, witli  the  limitation  put  upon  it  by 
the  judge,  was  competent.  It  was  the 
claim  on  one  side  that  the  boilers  were 
properly  inanagcd.  and  upon  the  other  side 
that  they  were  not,  and  that  question  was 
passed  upon  by  tlic  jury  in  arriving  at  their 
verdict." 

So,  in  the  Watebman-Waterbuby  Case  it 
is  apparently  to  prove  that  the  apparatus 
sold  was  badly  managed  that  evidence  of  the 
success  of  a  similar  apparatus  is  allowed. 
The  court  states  that  the  plaintiff  claimed 
that  any  failure  "was  attributed  solely  to 
a  failure  on  the  part  of  the  defendant  to 
properly  operate  the  same."  It  would 
seen)  to  he  sufficiently  obvious  in  this,  as  in 
the  other  cases,  that  sucli  evidence  is  no  evi- 
dence of  bad  management  unless  it  is  evi- 
dence that  apparatus  of  the  same  pattern 
if  properly  handled  will  do  good  work,  that 
is  that  it  is  of  good  design. 

The  Kansas  cases  will  be  found  in  the 
next  subdivision. 

See  also  in  this  connection  infra,  IV. 

Showing  bad  design  by  comparison. 

While  it  is  intended  fienerallj  to  treat 
separately  tlie  question  of  evidence  by  com- 
parison to  show  unfitness,  it  is  convenient 
to  bring  together  here  the  cases  where 
there  was  claimed  to  be  a  defect  in  design, 
whether  the  intent  was  to  show  fltness  or 
unfitness. 

Referring  to  what  is  said  in  the  preceding 
subdivision  with  reference  to  proof  of  ex- 
cellence by  comparison,  it  would  seem  simi- 
larly to  be  true  that  proof  on  the  part  of 
the  buyer  that  other  like  machines  work 
badly  tends  to  prove,  if  anything  at  all. 
that  the  machine  is  not  eMcient  in  design 
or  construction.  It  does  not  seem  that  the 
evidence  can  prove  that  the  management 
or  hanrilinc  was  good  until  after  we  have 
reached  the  ides  that  the  machine  is  bad 
in  nature  or  construction,  and  even  then 
we  arc  left  witliout  any  probative  fact  at 
gM  as  to  whether  the  handling  actually  was 
good  or  had,  hut  simply  conclude  that  tiie 
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weftthra,  provided  proper  care  vbm  used  in 
its  operAtJon.  Now  the  plaintiff  ctuiina 
thftt  it  has  installed  a,  furnace  of  bucU  effi- 
ciency; the  defendant  Bays  it  has  not.  You 
will  determine  from  the  evidence  what  the 
t*cte  are.  Did  it  maintain  a  temperature 
of  70  degrees!  Was  proper  care  used  in 
the  operation  of  the  furnate!  If  the  fur- 
nace, properly  operated,  would  not  heat  the 
achoolroom  to  70  d^recs  during  the  coldeet 
weather,  and  when  I  use  the  term  TO  de- 
grees, It  is  used  as  understood  and  ex- 
plained to  you  by  counsel.  Substantially 
70  degrees  is  a  proper  heat,  proper  tempera- 
ture for  a  BchoolroiMii,  and  that  was  what 
the  parties  contemplated.  If  the  furnace, 
properly  operated,  would  not  heat  the 
schoolroom  to  70  degrees  during  the  coldest 


weather,  then  it  was  not  such  a  furnace  as 
the  plaintiff  contracted  to  furnish,  and  the 
plaintiff  would  not  be  entitled  to  recover 
the  purchase  price,  under  the  circumstances 
of  this  case.  If,  on  the  other  hand,  the 
furnace,  properly  operated,  would  maintain 
a  temperature  of  70  degrees  during  the 
coldest  weather,  then  the  plaintiff  would  be 
entitled  to  recover  the  purchase  price,  which 
was  fixed  by  the  contract  at  $120,  (So, 
before  the  plaintiff  ia  entitled  to  recover  In 
thin  ease,  it  must  convince  your  minds,  by 
a  fair  preponderance  of  the  evidence,  that 
it  complied  with  its  contract  tiy  furnishing 
a  furnace  that  would,  if  properly  operated, 
maintain  a  temperature  of  70  degrees  in 
the  coldest  weather.)  If  you  find  that  the 
plaintiff  did  furnish   such   a  furnace,  your 


handling  was  immaterial  as  Uie  machine 
"would  not  woric  anyway."  In  the  Hrst  of 
the  Kansas  caaea,  the  evidence  was  excluded 
aa  there  was  no  cUim  of  defective  design, 
hut  in  the  Lyon  Case,  infra,  the  evidence 
was  held  admissible  solely  as  bearing  upon 
the  question  of  handling  or  management. 
The  later  cases  seem  to  have  drifted  away 
from  this  doctrine. 

Where  the  buyer  claims  that  a  machine 
or  apparatus  is  defective  in  design,  evidence 
that  other  machines  or  apparatus  of  the 
same  pattern  will  not  do  the  work  for  which 
the  machines  or  apparatus  are  designed 
tends  to  show  that  the  thing  in  controversy 
ia  defective  in  design. 

In  Haitlehurst  Compress  &  Mfg.  Co.  v. 
Boomer  &  B.  Compress  Co.  1  C.  C.  A.  102, 
2  U.  8.  App.  130,  48  Fed,  803,  in  affirming 
a  judgment  for  the  seller  of  a  cotton  press 
where  the  buyer  had  offered  evidence  to  show 
breach  of  guaranty,  that  other  presses  sold 
to  other  persons  had  not  been  satisfactory, 
the  court  stated  that  this  testimony  "is 
not  incompetent  when  it  is  shown  that  the 
presses  were  of  the  same  make  and  pattern, 
and  were  operated  under  similar  circum- 
stances and  conditions"  but  pointed  out 
that  in  the  peculiar  circumstances  of  the 
case  the  evidence  did  not  establish  the 
breach. 

In  Blackman  v.  Collier,  65  Ala.  311,  it 
was  held  that  to  show  the  unfitness  of  the 
machine  in  controversy,  it  is  relevant  to 
prove  that  a  better  machine  of  the  same 
general  description,  built  by  the  same 
maker,  was  not  equal  to  the  representa- 
tions made  of  the  one  in  controversy,  and 
that  the  weight  of  the  evidence  "may  be 
affected  by  the  diffcrencea  between  the  two 
machines,  but  not  ite  admissibility." 
{While  the  holding  ia  clear,  it  seem^  pos- 
sible from  the  report  that  the  court  mis- 
understood the  testimony.) 

See  also,  as  recognizing  the  rule.  Marsh 
T.  Snyder,  14  Neb.  237,  15  N.  W.  341,  infra, 
III.  b,  "Where  similarity  is  insufBcient." 

In  Craver  v.  Hornbure,  26  Kan.  94,  upon 
the  fitness  of  a  Randolph  header  it  was  held 
that  it  was  not  relevant  to  give  evidence 
Ihnt  other  Randolph  headers  had  a  defect 
],.R.A.UI1.1B. 


the  0 


I  the  machine  in   c 
K  not  claimed  that 


Randolph  header  as  a 
for  the  purpose  fur  which  it  was  designed, 
for  such  evidence  would  lead  the  jury  to 
suppose  that  the  trouble  arose  from  defect, 
and  not  from  minmnuagement,  and  the 
seller  could  not  be  ready  witli  proof  that  in 
other  cases  the  trouble  had  arisen  from 
mismanagement,  and  not  defect.  This  case 
is  distinguished  in  the  Sandwich  Cose,  in- 
fra, on  the  ground  that  it  was  not  shown 
that  the  headers  were  of  the  same  pattern 
or  series. 

But  in  Lyon  v.  JIartin,  31  Kan.  411,  2 
Pac.  TftO,  the  court,  in  laying  down  the 
rules  for  the  conduct  of  a  new  trial  in  an 
action  on  notes  given  in  payment  of  a 
harvester  warranted  to  lie  well  built,  of 
good  material,  and  capable  of  cutting,  if 
properly  managed,  from  10  to  15  acres  per 
day,  stated  that  the  trial  court  went  out- 
side the  Kcope  of  the  wairaiity  in  allowing 
on  inquiry  into  the  design,  and  a  com- 
parison of  that  design  with  other  machines 
intended  for  similar  work,  and  said:  "If 
it  failed  to  do  such  work,  was  it,  or  was 
it  not,  properly  Ijandled!  Perhaps,  for  the 
purpose  of  tending  to  show  that  it  was 
properly  handled,  testimony  was  admissible 
that  other  like  machines,  in  the  hands  of 
parties  familiar  with  farm  machinery,  also 
failed  to  do  the  work  warranted.  Of  course, 
this  latter  testimony  is  a  little  remote,  but 

sustain  any  direct  testimony  of  defendants 
as  to  the  manner  in  which  this  one  was 
managed  and  bandied." 

While  part  of  the  above  extract  is  quoted 
in  Sandwich  Mfg.  Co.  v.  Nicholson,  30  Kan. 
383,  13  Pac.  JJOT,  the  actual  decision  seems 
to  follow  the  result  rather  than  the  reason 
of  the  Lyon  Case,  for  in  the  Snndwich  Case 
it  was  held  that  it  was  proper  for  the  buyer 
to  show  that  a  binder  of  the  same  design 
on  a  harvester  sold  to  a  neighbor  of  trie 
defendant  did  not  work  properly  in  the 
hands  of  persons  familiar  with  farm  ma- 
chinery, in  a  case  where  the  buyer  claimed 
that  the  defect  was  in  the  design  of  the 
binder,    and    that    a    machine    so    designed 
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verdict  should  be  for  the  pUiutiS  la  the 
sum  of  $120  and  interest.  If  jou  find  that 
it  did  not  fuTDiah  such  a  furnace,  your  ver- 
dict should  be  no  cause  of  action,  unless 
you  also  find  that  the  defendant  has  suf- 
fered damages  by  reason  of  the  plaintifT's 
fail  urn  to  comply  with  its  contract,  in 
which  case  you  nill  render  a  verdict  for 
Hticli  damages  as  the  evidence  shows  it  has 
sull'ered.  These  damages,  the  defendant 
claims,  amount  to  $75.  Tlie  (ilaintiS 
claims,  if  you  tind  for  the  defendant  dam- 
agei,  such  damages  would  not  exceed  S1B.5B. 
Un  this  question  of  damages  claimed  by  the 
defendant,  the  burden  of  proof  is  upon  the 
defendant  to  sliow  its  damages  by  a  fair 
preponderance  of  the  evidence." 

w-ould  not  do  the  work  for  which  it  was  I 
designed,  and  the  seller  claimed  that  the  | 
macliine  was  not  properly  handled.  The 
court  distinguished  the  Graver  Caar,  supra.  | 
as  there  it  was  not  Blio\vn  that  the  machines  I 
were  of  the  same  pattern  or  series.  j 

And  the  earlier  reason  seems  to  have  en-  , 
tirely  disappeared  iu  Dempster  Mill  Mfg.  i 
Co.  V.  Fitz«ater,  6  Kan.  App.  24,  49  Pae. 
(124,  where,  in  sending  the  case  baclc  for  a 
new  trial  on  other  grounds,  the  court  said 
in  an  action  for  the  purcliase  price  of  a 
well-boring  macliine;  "There  is  another 
contention,  and  that  is  that  the  court  er- 
roneously admitted  proof  that  other  ma- 
chines of  the  same  kind,  made  by  the  ptain- 
lifT,  and  handled  by  competent  parties  in 
the  same  vicinity,  failed  to  do  the  work  for 
which  they  were  designed,  and  for  which 
the  defendants  purchased  this  machine,  j 
This  evidence  was  admissible  under  the  rule  | 
laid  down  in  J.yon  v.  Martin,  supra. 

It  may  l>e  noted  that  in  Rhowen  v.  J.  L. 
Owens  Co.  —  ilich.  — ,  148  N.  W.  688,  it 
was  held  that  the  assignee  of  tlie  buyer  of 
a  large  number  of  threshing  machines 
Ijought  and  resold,  and  all  in  controversy, 
could  show  common,  inherent  mechanical 
defects  which  produced  common  reaulta,  by 
proving,  fay  some  of  the  sub-buyers,  defects 
and  breakages  in  operation,  and  by  other 
persons  that  machines  returned  by  other 
sub-buyers  liad,  when  observed  in  tlie  shop, 
similar  breakaccs  and  defects,  as  this  testi- 
mony raised  the  presumption  or  inference 
that  such  common  results  were  produced  by 


3.  Whciv  Htmilaiitv  ta  Innuiflcfent. 

In  the  case  of  things  not  simple  in  use 
or  operation,  where  tlie  similarity  is  in- 
suQicient,  the  excellence  of  the  article  sold 
niav  not  be  shown  by  proof  of  tlie  excellence 
of  another  article. 

Thus,  it  has  been  held  tliat  the  seller 
may  not  show  the  excellence  of  a  machine 
for  making  wheels,  by  allowing  the  working 
of  other  machines  and  the  help  employed 
on  them,  when  it  appears  that  the  other 
machines   were   not    like   the   one   in    suit. 


In  a  case  like  the  present,  Kiiiere  the  ar* 
tide  contracted  for  was  delivered  by  tho 
plaintifT  and  accepted  by  the  defendant  as 
in  accordance  with  the  contract  and  war- 
ranty, and  the  defendant  relies  npoh  an 
affirmative  defense,  it  is  clear  that  the  bur- 
den of  proof  rests  upon  tlie  defendant  to 
establish  the  delenae  relied  upon, — in  this 
case  a  breach  of  the  warranty  as  to  nhat 
the  furnace  would  do  under  proper  care  in 
operation.  Keystone  Mfg.  Co.  v.  Forsyth, 
123  Mich.  82G,  82  N.  W.  621;  Avery  v. 
Burrall,  supra;  35  Cyc.  457. 

Judgment  reversed,  and  a  new  trial   or- 


price  of  an  automobile,  where  the  defense 
was  breach  of  warranty,  it  was  held  that 
it  was  proper  to  eiclude  evidence  wlietlier 
any  complaint  had  been  made  of  another 
car  sold  by  the  plaintifT  to  a  stranger.  lAs 
this  ruling  was  made  in  affirming  a  judg- 
ment for  the  defendant,  perhaps  it  may  be 
surmised  that  the  excluded  evidence  was  of- 
fered by  the  plaintiir.) 

In  an  action  to  recover  the  price  paid  for 
filters  as  not  in  accordance  with  the  war- 
ranty, which  was  that  the  Chicago  river 
water  and  the  condensed  water  would  be 
rendered  clear  and  suitable  for  the  plain- 
tiff's boilers,  where  it  appeared  that  the 
water  at  their  factory  "was  the  worst  of 
any  place  in  the  city,"  it  was  held  that  the 
trial  court  properly  refused  tlie  defendant'!! 
offer  of  evidence  that  other  filters  of  the 
same  make,  constructed  by  the  same  de- 
fendant, used  for  the  purpose  of  filtering 
Chicago  river  water  under  substantially  the 
same  conditions  as  those  obtaining  in  the 
plaintiffs'  establishment,  did  their  work  to 
the  satisfaction  of  the  parties,  and  with- 
out objection  cai  their  behalf.  Tlie  court 
said:  "It  is  difficult  to  see  how  evidence 
of  the  operation  of  other  filters  could  throw 
any  light  on  the  issue  in  this  case,  the  ques- 
tion here  being,  Did  these  filters  perform 
the  work  which  they  were  guaranteed  to 
pprf onn !  .  .  .  What  was  expected  of 
the  filters  under  the  guaranty  in  those  cases 
does  not  appear.  Was  the  water  furnished 
for  use  in  boilers?  That  other  parties  wera 
satisfied,  or  their  failure  to  make  objec- 
tion, does  not  tend  to  prove  that  the  water 
furnished  to  them  was  like  that  which  ap- 
pellant guaranteed  to  furnish  appellees. 
The  offer  was  not  to  show  that  another  filter 
constructed  exactly  tike  these,  for  the  pur- 
pose of  filtering  water  under  identical  con- 
ditions obtaining  in  appellees'  establish- 
ment, so  purified  the  water  that  it  was 
made  suitable  for  boilers."  0.  E.  Jewell 
Kilter  Co.  v.  Kirk,  200  111.  382,  65  K.  £. 
69S. 

A  warranty  that  a  roasting  and  separat- 
ing plant  win  handle  certain  orea  is  not 
shown  to  he  fulfilled  by  evidence  as  to  how 
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ess 


It  may  be  here  noted  that  upon  an  ac- 
tion for  the  price  of  water  wheels  which  the 
plaintiff  agreed  to  set  up,  he  further  agree- 
ing that  if  they  did  not,  after  reasonal)le 
trial,  perform  the  worii  required,  he  would 
take  them  out  and  replace  the  old  wheels, 
it  was  held  tliat  the  plaintiff  could  not 
show,  upon  the  question  of  the  capacity  of 
his  wheels,  that  wheels  of  the  aaine  kind 
under  different  circumstances  had  performed 
work  of  a  different  nature,  which  experts 
estimated  required  double  the  amount  of 
power  required  for  defenilaDt's  work.  Ras- 
ti<Mi  V.  Flandere,  1  Thomp.  &,  C.  li,  Ad- 

Perhaps,  the  decision  is  intended  to  be 
generally  against  evidence  by  coinpartson, 
in  Brummett  v.  Nemo  Heater  Co.  ITT  MasH. 
480,  69  N.  E.  58,  where,  in  an  action  by 
the  purchaser  to  recover  for  breach  of  ajl 
agreement  to  furnish  a  system  of  heating 
in  his  apartment  house,  it  was  held  that 
the  teatimtmy  that  the  aystetn  had  worked 
well  in  other  houses  was  rightly  excluded, 
as  such  evidence  was  remote  from  the  is- 
sue, which  was  whether  the  heater  as  con- 
Btruoted  in  this  house  was  capable  of  warm- 
ing the  rooms  mentioned  in  the  contract. 
The  court  said:  "The  introduction  of  such 
evidence  would  jiave  raised  maiiy  collateral 
issues  that  could  not  properly  he  tried  in 
this  action." 

117.  Evidence   by   compariiwn    to    ghow 


r  simple  In 

Where  similarity  is  suHicient. 

In  the  case  of  things  in  common  uac  or 
of  those  simple  in  opi'ration,  where  the 
similarity  is  sufficient,  tlic  unfitness  of  the 
article  sold  may  lie  shown  by  proof  of 
the  unfitness  of  another  article. 

Thus,  it  hna  been  held  that  the  bnyer^ 

— of  seed  might  show  that  some  of  the 
seller's  seed  "had  at  the  same  time"  and 
kept  In  the  same  manner,  with  that  sold, 
would  not  geriniJiate,  Buchanan  t.  Collins, 
42  Ala.  419; 

— of  seed  wheat  sold  for  White  Aus- 
trftlian,  after  the  seller  had  testified  that 
he  sold  wheat  from  the  same  lot  to  a  third 
person,  might  show  by  such  third  person 
that  he  had  bought  from  such  seller,  "near 
to"  the  time  of  the  sale  in  controversy, 
wheat  which  proved  to  be  other  than  White 
Australian,  Jloody  v.  Peirano,  7  Cal,  Ln. 
rep.  247,  84  Pac.  783  (judgment  for  buyer 
reversed  on  other  grounds)  ; 

— of  fruit  trees  nearly  all  of  which  died, 
although  she  used  due  care  in  planting  and 
cultivating  them,  might  show  that  of  "two 
other  lots  of  apple  trees"  bought  from  other 
nurseries  the  same  fall  and  set  out  and 
cared  for  in  the  same  manner  as  those  in 
controversy,  the  greatest  loss  was  25  per 
cent,  De  Foe  v.  Williams,  99  Mo.  App.  24, 
I,.R.A.1915B. 


72  S.  W.  475  (the  court  considering  the 
evidenee  very  persuasive  against  the  qual- 
ity oE  the  treea  in  issue). 

So,  it  was  stated  in  Wilcox  v,  Henderson, 
64  Ala.  535,  supra,  II.  a,  that  the  buyer  of 
the  guano  in  question  should  be  permitted 
to  show  that  other  planters  bought  and 
used  the  same  guano  in  the  same  year  with- 
out profit  or  with  little  profit. 

It  may  be  noted  that  it  was  held  in  Pike 
v.  Fay,  101  Mass.  134,  that  the  falsity  of 
representations  as  to  the  quality  of  willow 
cuttings  might  be  shown  by  proof  that  those 
tendered  to  the  defendant  were  part  of  a 
general  lot  sent  to  a  depot,  out  of  which 
cuttings  were  delivered  to  other  purchasers, 
which  were  similar  to  those  offered  to  the 
defendant,  and  inferior.  (Hut  a  judgment 
tor  the  defendant  was  reversed  on  other 
grounds. ) 


Where  s 


Hilarity  i 


insufficient. 


Conversely,  in  the  case  of  things  in  com- 
mon use  or  of  those  simple  in  operation, 
where  the  similarity  is  insufficient,  the  un- 
fitness of  the  article  sold  may  not  be  shown 
by  proof  of  the  unfitness  of  another  article. 

Thus,  the  buyer  may  not  show  that  cor- 
duroy bought  by  him  by  sample  was  bad 
or  unsatisfactory,  by  proof  that  other  cor- 
duroy received  from  the  same  seller  under 
similar  orders  was  unsatisfactory,  when 
there  is  no  evidence  that  the  lots  of  cloth- 
ing were  similar  in  quality.  Kupter  v. 
Michigan  Clothing  Co.  141  Mich.  325,  104 
N.  W.  582. 

So,  the  buyer  of  a  carload  of  onions  may 
not  show  that  the  onions  were  not  ripe 
when  harvested,  nor  properly  cured,  by 
proof  that  other  onions  forwarded  at  the 
same  time  by  the  same  seller  to  other  par- 
ties were  not  ripe  nor  properly  cured,  when 
there  is  no  evidence  that  the  onions  sold 
to  others  had  been  subject  to  the  same  con- 
ditions as  those  in  controversy.  Lake  v. 
Clark,  97  Mass.  346.     See  infra. 

Rimilarlv,  in  Luetgert  v.  Volker,  153  III. 
385,  39  N.  E.  113,  cited  supra,  11.  a,  it 
was  also  held  that  there  was  no  error  in 
rejecting  evidenee  offered  by  the  defendant 
that  another  person  purchased  of  the  plain- 
tiff sausages  which  were  sour  and  spoiled 
when  they  reached  their  destination,  the 
eoiirt  considering  that  the  evidence  would 
have  been  admissible  if  the  defendant  had 
offered  to  prove  that  these  sausages  were 
made  by  the  plaintiff,  or  belonged  to  the 
same  lot  which  the  defendant  purchased. 

1^0,  that  oranges  were  green  and  unmer- 
chantable is  not  shown  by  proof  that  other 
patties  at  about  the  time  of  the  shipment 
of  such  oranges  had  purchased  and  received 
from  the  same  seller  green  and  unmerchant- 
able oranges,  when  the  evidence  does  not 
show  that  the  various  lots  came  from  the 


that  they  were  of  the  sainn  variety,  or 
grown,  handled,  and  shipped  under  similar 
conditions  and  circumstances.  Newton  v. 
Bayless  Fruit  Co.  156  Ky.  440,  159  S 


;sle 
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So,  it  was  lield  in  Cook  v.  Sheelitiii,  10 
S.  D.  02,  ill  N.  W.  452.  tliat  the  dcfend- 
anti,  when  sued  for  the  price  of  4.000  cigara 
delivera1>te  some  weekB  after  thp  loii tract, 
could  not  Bliow  that  on  the  same  day  they 
contracted  for  1,000  ci^rB  of  the  eame 
branJ,  sold  by  the  name  sample  for  imme- 
diate shipnient,  and  that  Euch  1,000  cigars 
were  of  a  bad  quality  and  inferior  to  the 
sample,  as  thie  was  no  evidence  of  the  qual- 
ity of  the  4,000  lot,  the  court  stating  that, 
had  it  been  shown  that  the  1.000  cigara 
and  the  4,000  had  been  taken  from  the  same 
lot,   the  evidence   might   have   been   admia- 

Lake  V,  Clark,  supra,  is  a  doubtful  caaa 
on  the  facts,  hut  the  aupreme  court  held 
that  the  trial  judge  had  tne  option  to  pass 
upon  the  preliminary  question  whether  the 
other  onions  had  been  eubjected  to  the  same 
conditions  as  those  in  suit,  or  in  his  dis- 
cretion leave  it  to  the  jury,  and,  he  having 
found  that  there  was  no  evidence  that  they 
were  so  subjected,  no  exception  lay  to  his 
decision.  There  was  evidence  tliat  all  the 
onions  were  grown  by  the  buyer  and  an- 
other person,  that  they  were  taken  from  the 
same  lots,  and  that  those  for  the  third  par- 
ties and  those  in  controversy  were  all  loaded 
indiscriminately  into  three  cars,  some  of 
each  being  put  into  each  car. 


Where  similarity  is  sufficienf. 

The  luititneBB  of  a  tiling  not  simple  in 
use  or  operation  may  be  Bbown  by  the  un- 
litneSH  of  a  similar  thing,  provided  the  simi- 
larity of  the  subjects  of  comparison,  and 
of  the  circumstances  of  use  or  operation  at 
the  times  of  such  comparison,  is  reanonably 
BuSicient. 

Thus,  in  Ganson  v.  Madigan,  13  Wis.  ST. 
it  was  held  that  the  defendant,  the  buyer 
of  a  reaper,  might  show  that  one  of  a  lot 
of  twenty  reapers  was  bought  by  a  neigh- 
bor and  was  not  such  a  one  as  the  defend- 
ant ordered,  the  seller  having  already  shown 
that  he  offered  to  the  defendant  any  one  of 
the  twenty  reapers,  stating  that  they  were 
all  alike.  It  may  be  noted  that  at  the  time 
of  the  offer  it  seems  that  the  pieces  of  the 
various  reapers,  while  scpurately  numbered, 
had  not  been  assemble). 

While  it  is  not  intended  ^''ni'rHlly  to  go 
into  the  question  of  false  representations,  it 
mav  be  noted  that  in  Watei's  Patent  Heater 
Co.'  V.  Smith,  120  Mass.  444,  it  was  held 
that  the  defendant,  the  buyer  of  a  heater, 
was  properly  aJ lowed  to  show  that  other 
heaters  made  and  sold  by  the  plaintiff  to 
other  parties,  identical  in  construction 
with  the  one  in  queftion.  transmitted  oil 
to  and  injured  their  boilers,  this  bcin); 
in  support  of  hin  claim  that  the  heater  was 
not  as  represented,  an<l  that  hi'  waa  induced 
to  buy  it  by  the  false  and  fraudulent  repre- 
sentation of  the  plaintiff's  president  as  to 
the  capabililies  of  the  heater,  particularly 
with  rcspei-t  to  ite  capability  of  keeping  oil 
from  reHchiiig  the  boiler. 
L.RjV.im.-il!. 


The  issue  of  plan  or  design. 

For  eases  on  showing  a  defect  in  design 

by   the   bad  working   of   similar   machines, 

etc,,  see  supra,  11.  b. 

Where  Himilarity   is   insufficient. 

Conversely,  in  the  case  of  things  not  sim- 
ple in  use  or  operation,  where  the  similarity 
is  insufficient,  the  unlitness  of  the  article 
sold  may  not  be  shown  by  proof  of  the  un- 
fitness of  another  article. 

Thus,  the  unBtneas  of  a  gas  engine  built 
and  erected  by  the  plaintiff  in  the  defend- 
ant's factory  is  not  shown  by  evidence  of 
the  alleged  unsatisfactory  work  of  two  other 
engines  built  by  tlie  plaintiH!  for  a  street 
car  system,  where  there  was  no  proof  that 
they  were  the  same  aa  the  one  in  suit,  or 
Intended  for  like  use  or  were  operated  un- 
der the  conditions  of  the  guaranty  in  ques- 
tion, Hammcrschlag  Mfg.  Co.  v.  Struthers- 
Wells  Co.  83  C.  V.  A.  lO.S.   I,)4  Fed.  .■J2tl. 

So,  the  buyer  of  an  ice  box.  in  order  to 
show  that  it  was  defectively  built  and  unlit 
for  its  purpose,  may  nut  ask  the  seller 
whether  he  ever  got  or  asked  for  his  pay 
for  anothei'  box  sold  to  a  third  person;  nor 
may  he  ask  another  purchaser  how  the  box 
made  for  him  by  the  same  seller  turned  out, 
as  both  these  questions  raised  matters  en- 
tirely collateral  to  the  issue  on  trial,  and 
there  waa  no  evidence  of  any  similarity  in 
said  boxes  except  that  the  work  was  done 
In  a  good,  substantial,  and  workmanlike  . 
manner  on  all.  Morawetz  v.  McGovern,  63 
Wia.  312,  32  K.  W.  290, 

J^o,  it  is  error  to  permit  the  buyer  of  an 
automobile  to  show  that  owners  of  the  same 
model  as  the  car  bought  by  him,  had  trouble, 
and  that  their  experiences  were  similar  to 
his,  as  it  was  admitted  by  the  seller  that 
trouble  would  ensue  if  the  cars  were  not 
operated  under  proper  conditions,  and  to 
admit  this  character  of  evidence  without 
staling  under  what  conditions  the  cars  wnc 
run  is  misleading  and  injurious.  White 
Autoniobile  Co.  v.  Dorsey,  118  Md.  251,  8ti 
Atl.  617. 

>So,  it  is  error  to  permit  the  buyer  of  a 
» indmill  to  show  that  a  certain  other  wind- 
mill of  the  same  name,  which  another  per- 
lurchased   from   the   same   scFter, 


i  fair 


t  eqiia 


another  mill  of  a  different  pattern  which 
he  had  afterward  obtained  to  use  on  hii'' 
farm,  as,  in  order  to  make  this  testimony 
pertinent  to  the  issue,  some  material  defert 
as    in    the    design    or    construction    of    the 

shown,  ilarsh  v.  Snyder,  14  Neb.  237,  15 
N.  W.  341. 

That  an  artesian  well  ia  defectively  eon- 
strueti'd  is  not  shown  by  the  flow  of  other 
wells  without  a  radius  of  4  or  ->  miles,  in 
the  absence  of  evidence  of  the  character  of 
the  water-bearing  rock.  Norbeek  ft  N.  Co. 
V.  Mallock,  20  S.  D.  54,  127  N.  W.  471, 
where,  however,  it  was  also  held  that  the 
contract  did  not  guarantee  the  amount  of 
the  How  as  compared  with  other  wells. 

I'pon  a  contract  to  construct  a 
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well  for  the  dtfi'tidunt,  llie  plaintiff  drillcpd 
and  Fompletrd  a  well  uhirli  »its  not  batia- 
lactory  to  thu  defendant,  mid  thereupon, 
with  the  defendant's  consent,  in  order  to 
fulfil  the  contract,  he  drilled  a  new  well 
lilling  up  the  first.  On  an  action  for  the 
contract  price  of  tlic  second  well,  it  wai 
error  to  permit  the  defendant  to  show  tin 
defects  in  the  first  well.     Ibid. 


The  CBBCB  liolding  this  doctrine  seem  in 
be  limited  to  (lie  anava  of  machines  and  ap- 

Slianees,  with  the  exception  of  two  cimes  in 
[ichigan,  unless  Hcnkel  v.  Burke,  —  Me. 
— ,  10  AtL  249,  supra,  II.  a,  is  to  be  so 
construed.  In  Michigan,  as  will  be  seen, 
the  court  does  admit  evidence  by  compsji- 
son  in  the  ease  of  machines  as  showing  the 
nature  of  the  handling  or  management,  but 
not  as  bearing  upon  the  efliciencj  of  design. 
it  has  been  held  in  a  few  cases  that  evi- 
dence that  other  machines  or  appliances  of 
the  same  pattern  worked  well  does  not  tend 
to  prove  the  excellence  of  the  particular 
machine  in  controversj.  Byrne  v.  Elfreth, 
41  Pa,  Super.  Ct.  572 ;  Murray  v.  Brooks, 
41  Iowa,  45;  Osborne  k  Co.  v.  Simiuerson, 
73  Iowa,  e09,  35  K.  W.  615;  D.  U.  Osborne 
&  Co.  V.  Bell,  di  Mich.  214,  28  X.  \V.  841; 
Second  Kat.  Bank  v,  Wheeler,  75  Mich. 
546,  42  N.  ^V.  903;  Watkins  v.  Phelps,  165 
Mich.  180,  130  N.  \V.  OIB;  Illinois  Surety 
Co.  V.  Frankfort  Heating  Co.  178  Ind.  208, 
n7  K  E.  158  (so  stating).  Not  so  precise 
in  terms,  but  probably  open  to  a  similar 
construction,  are  Fox  v.  Stockton  Combined 
Harvester  &  Agri.  Works,  83  Cal.  333,  23 
Pac.  296-,  Haynes  v.  Piano  Mfg.  Co.  36  Tex. 
Civ.  App.  567,  82  S.  W.  532.  See  also  Brum- 
mett  V.  Nemo  Heater  Co.  J77  Mass.  480, 
59  X.  E.  58,  supra,  II.  b,  3. 

Similarly,  it  has  been  held  that  the  un- 
fitness of  an  appliance  or  machine  is  not 
shown  by  that  of  another  appliance  or  ma- 
chine. Lander  v.  Sheehan,  32  Mont.  25, 
79  Pac.  406;  Fetzer  v.  Haralson,  —  Tex. 
Civ.  App.  — ,  147  S.  W.  290  (obiter). 

Thus,  upon  an  action  for  breach  of  war. 
ranty  apon  the  sale  of  a  filter  warranted 
to  give  clear  and  sparkling  water,  it  is 
proper  to  refuse  the  defendants'  offer  to 
prove  that  "precisely  similar  filters  oi  the 
same  construction"  (urnislied  by  them  to 
other  persons  did  good  service,  as  the  mak- 
ing and  selling  by  the  defendants  of  one  or 
two  or  a  dozen  mechanically  perfect  tiltent 
does  not  necessarily  show  that  every  other 
one  made  by  them  is  perfect.  Bvrne  v.  Elf- 
reth, 41  Fa.  Super,  Ct.  572. 

So,  it  has  been  held  that  the  seller  of  a 
reaper  or  harvester — 

— may  not  show  tliat  he  has  Bold  the 
same  season  sixty  reapers  of  the  same  kind 
in  the  buyer's  neighborhood,  and  that  tliey 
have  all  worked  well,  as  the  other  machines 
may  have  been  well  constructed,  but  this 
did  not  tend  to  prove  that  the  one  in  ques- 
tion was  not  defective,  Murray  v.  Brooks, 
41  Iowa,  4B: 
L.E.A.1815B. 


— to  prove  that  it  worked  as  represented, 
may  not  show  whether  other  raschines  made 
by  him  the  same  year,  and  the  same  an  that 
in  question,  worked  well  or  not,  as  the  ma- 
terial question  was  not  whether  the  ma- 
chine was  properly  constructed,  but  whether 
it  had  had  a  fair  trial,  Osborne  t  Co.  v. 
Simmcrson,  73  Iowa,  509,  35  N.  W,  015; 

— may  not  show,  as  proving  compliance 
with  the  warranty,  that  he  had  sold  a  hun- 
dred other  harvesters  that  season,  and  that 
they  had  all  worked  well,  that  they  were 
all  duplicates,  and  that  no  other  person  had 
complained,  as  this  did  not  tend  to  prove 
that  the  operation  of  the  machine  in  ques- 
tion was  as  promised,  D.  M.  Osborne  i  Co. 
V,  Bell,  02  Mich.  214,  28  N.  W.  841,  citing 
Gage  V.  Meyers,  59  Mich.  300,  28  N.  W.  522; 

-^may  not  show  that  other  machines 
made  on  the  same  pattern  and  of  like  ma- 
terial did  good  work,  as  it  involved  an 
inquiry  on  an  outside  issue;  the  other  ma- 
chines may  haie  worked  well  and  still  those 
in  question  may  have  failed  to  do  so;  the 
conditions  may  not  liave  been  the  same  and 
the  other  machintn  may  have  been  "better 
constructed,"  Fox  i'.  Stockton  Combined 
Harvester  i.  Agri.  Works,  83  Cal.  333.  23 
Pac.  295. 

Similarly,  it  was  held  that  It  was  proper 
to  exclude  testimony  offered  to  show  that 
threshing  separators  made  and  sold  by  the 
same  manufacturers,  of  the  same  pattern 
and  a'iy.e  as  the  one  in  question,  worked  and 
gave  good  satisfaction,  the  witnesses  olTered 
to  make  this  proof  being  unacquainted  with 
the  machine  in  controversy  having  never 
seen  it  work,  as  "such  testimony  had  no 
tendency  to  show  that  the  machine  was 
properly  constructed  and  did  its  work  well." 
Second  Kot.  Bank  v.  Wheeler,  75  Mich, 
640,  42  N.  W.  903. 

So,  it  was  lield  that  the  seller  might  not 
show  the  excellence  of  a  hot  air  wood  fur- 
nace installed  by  him,  by  proof  that  he 
had  erected  other  heating  plants  with  the 
same  kiud  of  furnaces,  that  all  iiad  been 
efficient,  and  some  had  satisfactorily  lieated 
with  wood  fuel  houses  of  equal  size  with 
the  one  in  question,  the  buyer  claiming  tliat 
the  furnace  would  not  heat  the  house  with 
wood  and  was  letter  adapted  to  coal.  Wat- 
kins  V.  Phelps,  165  Mich.  ISO,  130  N.  W. 
619,  The  court  distinguished  Avery  v. 
Burrall,  118  Mich.  072,  77  N.  W.  272,  su- 
pra, II.  b,  2  (b),  cited  in  the  Waterman 
(ABE,  and  stated  that  that  case  was  not  in- 
tended tu  abrogate  the  general  rule  as 
hitherto  applied. 

In  Haynea  v.  Phino  Mfg.  Co.  36  Tex.  Civ. 
App.  567,  82  S.  W.  .5.72,  it  was  held  that 
one  who  sets  up  other  harvesters  of  tlie 
same  make  for  the  seller  may  not  testify 
that  he  had  no  complaint  from  the  buyers 
uf  such  other  machines  as  to  any  defect,  as 
this   does   not   show   that   the   machine    in 

Question  is  properly  constructed  and  will 
o  good  work  as  warranted  >  and  this  is  es- 
pecially true  when  it  is  not  shown  that  tlie 
other  machines  are  identical  in  construc- 
tion and  material,  and  are  operated  under 
identical  or  similar  conditions. 
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In  Illinoia  Surety  Co.  t.  Frankfort  Heat' 
ing  Co.  ITS  Ind.  208,  07  K.  E.  15S,  an  ac- 
tion b;  tbe  buver  of  a  steam  heating  plant, 
it  was  held  that  the  defendant  could  not 
ijhow  tlie  working  of  a  certain  device  per- 
fected by  him  and  in  use  upon  anotlier 
plant,  the  court  saying:  "It  waa  not  com- 
petent to  eatablieh  tlie  quality  or  efficiency 
of  the  machine  in  controversy  by  pr-"- 
that  of  a  machine  sold   ' 


appear  ivh ether  a  similar  device  was  oi 
was  not  ill  use  on  the  plant  in  suit.  Noi 
doee  the  court  refer  to  the  apparently  con- 
trary CBHes  of  Babei-  v,  Rickart,  supra,  11. 
b,  1;  Acme  Cycle  Co,  v.  Clarke,  157  Ind. 
271,  61  N.  E.  661,  supra.  II.  b,  2  {b)  : 
Beach  V.  Huntamen,  42  Ind.  App.  205,  85 
N.  £.  523,  modifying  the  opinion  reported 
in  63  N.  K  1033. 

In  an  action  for  the  purchase  price  of  a 
range,  where  the  defense  was  that  tbe  range 
was  entirely  worthless,  etc.,  it  was  held 
that  it  was  error  to  permit  other  parties 
to  testify  that  they  had  in  their  house  for 
two  years  a  range  bought  of  the  plaintiff, 
bearing  the  same  trademark  as  that  sold 
to  the  respondent,  and  that  it  was  worth- 
less. Lander  v.  Sheelian,  supra.  The  court 
cites  the  Fax  Case  and  Murray  v.  Hrooks, 
supra,  and  t^otes  from  Stookton  Combined 
Harvester   &    Agri.   Works   v.    filens    Falls 

Ins.  Co.   121   Cal.  1G7,  53   Pac.  .>c; , 

without  the  scope  of  this  note,  to  tic  effect 
that  worthlessncss  or  value,  etc.,  of  one 
machine,  is  not  to  be  shown  by  comparison 
with  the  working  of  another. 

It  was  apparently  held  in  Fetzer  v.  Haral- 
son, supra,  that  it  was  incompetent  for  the 
buyer  to  show  defects  in  s  piece  of  machin- 
ery "by  showing  that  another  machine  made 
by  the  same  people  was  defective,"  but  tbe 
case  went  against  the  buyer  on  other 
grounds.  The  court  disposed  of  the  point 
briefly,  citing  the  Haynes  Case,  supra,  and 
Hill  V.  Hanan,  —  Tex,  Civ.  App.  — ,  131 
S.  W.  245,  supra,  II.  a,  "Where  similaritv 
is  insufficient,"  which  does  not  go  to  sucli 
a  length. 

In  connection  with  the  Iowa  cases,  su- 
pra, reference  should  be  made  to  Kramer  v. 
Messner,  101  Iowa,  88,  69  N.  W.  1142,  in- 
fra, V. 

It  will  be  seen  that  it  is  held  in  the 
Wheeler  C'aae  and  less  strongly  in  the 
Haynes  Case,  that  evidence  of  the  success- 
ful working  of  other  machines  of  the  same 
pattern  does  not  show  that  the  plan  or  de- 
sign of  the  machine  in  question  is  a  success.. 
if  we  are  to  understand  "properly  con- 
structed" to  refer  to  the  design  or  plan. 
The  WatkJUB  Case  apparently  means  to  hold 
the  same  thing.  It  will  alao  be  noted  that 
in  the  dimmer  son  Case  the  material  ques- 
tion to  be  proved  was  stated  by  the  court 
to  be  whether  the  machine  had  a  fair  trial. 

Michigan   cases. 

The  Michigan  case«i  seem  to  have  starteil 
with  Gage  V.  Meyers,  50  Mich.  300,  28  N. 
I..R.A.1916B. 


W.  522,  infra,  where  evidence  of  c<xnpBri- 
son   of   cutter   wood   sold   was   e:iclnded   as 

the  quality  of  the  wood  in  controTersy  was 
the  only  thing  in  issue.  This  case  is  cit*^ 
in  the  Bell  Case,  supra,  which  was  followed 
in  turn  in  the  Wheeler  Case.  In  Avery  v. 
Burrall,  118  Mich.  872,  77  N.  W,  272,  su- 
pra, 11.  b,  2  (b),  cited  in  the  Watehmas- 
WATERHuftT  Case,  and  in  that  case,  the 
evidence  is  held  admissible,  not  as  proving 
the  excellence  of  design,  but  as  showing  that 
when  well  operated  the  machine  or  ap- 
pliance works  well. 

in  the  Watkina  Case  tie  court  distin- 
guished Avery  v.  Burrall,  and  excluded  the 
evidence  entirely.  Perhaps,  the  later  case 
of  Habicht  v.  Gallasher,  infra,  may  be  an 
indication  of  an  adherence  to  the  rule  of 
Gage  v.  Meyers,  infra.  In  Showen  v.  J.  L. 
Owens  Co,  —  Mich.  — ,  148  N.  W.  666. 
supra,  II.  b,  2  |b),  it  was  held  that  com- 
mon defects  of  the  membtrs  of  a  class  of 
machines,  all  of  which  were  in  controversy, 
might  he  shown. 

In  Gage  v.  Meyers.  59  Mich.  300,  26  N. 
\V.  522,  it  was  held  that  the  seller  may  not 
show  the  e.\cellence  of  the  quality  of  cutter 
wood,  by  proof  that  the  same  year  he  made 
and  shipped  cutters  to  a  dozen  ditTerent 
parties ;  that  they  were  all  made  of  the 
same  material  hv  the  same  workmen  from 
tlic!  same  stock;  that  there  was  no  difTerence 
between  the  cutters  shipped  to  the  buyer 
and  the  other  oarties,  except  that  the  buyer 
picked  out  wide  dashes:  as  the  only  tiling 
in  issue  was  the  workmanship  and  material 
in  the  manufacture  of  the  cutter  woods  con- 
tracted for  and  delivered  tii  the  defendant, 
and  the  testimony  should  have  been  con- 
fined to  these. 

In  Habicht  v.  Galla^hei 
*  'tic  unacc 
held  that 

petent  for  the  defendant  to  show  that  the 
cherries  refused  were  not  up  to  the  stand- 
ard by  evideni-e  tliat  tiiose  delivered  were 
not  up  to  the  standard.  (There  was  it 
seems  no  evidence  otTcred  of  similarity  in 
the  two  lotp,  hut  the  court  apparently  does 
not  refer  to  this.) 

r.  MtHceUanetinA, 

As  heretofore  stated,  it  has  not  been 
sought  in  this  note  to  collect  cases  of  '"evi- 
dence by  contrast."  but  a  few  of  them  are 
here  cited  by  May  of  illustration. 

Evidence  to  show  uulitness  by  the  excellence 
of  a  different  thing. 

It  was  held  in  Paulson  v.  D,  M.  Osborne 
A  Co.  3.i  -Minn.  90,  27  N.  W.  203.  supra, 
II.  b,  that  "proof  that  another  machine'' 
[presumably  of  a  different  nature)  "worked 
well  in  the  same  grain  where  this  one 
failed  had  a  reasonable  tendency  to  show 
that  the  dimculty  was  not  in  the  condition 
of  the  grain,  which  was  very  short,  but  in 
the  machine." 

So,  in  an  action  to  recover  for  the  price 
of  a  threshing  machine  which  was  war- 
ranted  to  do  first-class  work,  it  wu  held 
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S roper  for  the  defenduitB  to  introduce  evi- 
EDce  (romparing  the  machine  received  of 
plaiEtiffs  with  B  good  machine  bought  by 
them  after  they  returned  the  machine  in 
qupBtion,  as  tending  to  show  that  the  ma- 
chine in  question  did  not  comply  with  the 
eonditiona  of  the  contract,  for  it  was  thue 
shown  to  be  ingufficient  by  com  pari  son  with 
a  good  maehine.  Davia'e  Sons  v.  Sweeney, 
80  Iowa,  391,  45  N.  W.  1040. 

So,  it  huH  been  held  that  the  buyer  of 
food  for  cattle  may  show  that  the  article 
sold  is  bad  by  comparing  it  with  a  good 
article,  irrespective  of  similarity  of  manu- 
facture. Thus  in  Taylor  Cotton-Heed  Oil 
&  Gin  Co.  V.  Purophrey,  —  Tex.  Civ.  App. 
— ,  32  S.  W.  226,  it  was  held  proper  for  tiie 
buyer  of  cotton  seed  meal  Hold  and  used  for 
cattle,  to  show  that  it  was  defective  and 
unSt  for  such  use  by  samples  from  other 
mills,  without  showing  that  they  were  oi 
the  average  quality  sent  out  by  other  mills, 
or  that  the  eondition  of  manufa'^ture  was 
similar,  when  these  samples  wiTe  offered 
simply  for  showing  by  comparison  what  a 
good  ineal  is  in  contrast  witli  the  bad  meal 

So,  in  Kramer  v.  Measner,  101  Iowa,  8S, 
69  N.  VV.  1142,  in  an  action  by  tht  buyer 
against  the  seller  for  breach  of  a  contract 
to  furnish  a  machine  to  beat  a  greenhouse 
to  70  degrees  in  the  coldest  weather,  it  was 
held  that  it  was  proper  for  the  plaintiff  to 
show  that  after  the  failure  of  the  defend- 
ant's apparatus,  with  another  apparatus, 
a  less  amount  of  radiation,  a  poorer  grade 
of  coal,  a  colder  winter,  and  the  building  in 
worse  condition;  he  had  no  difficulty  in  pro- 
curing heat,  SB  this  evidence  tended  t«  show 
that  the  difficulty  was  not  with  the  build- 
ing, but  with  the  apparatus.  The  court 
stated  that  ordinarily  tests  were  not  ad- 
missible, citing  Osborne  k  Co.  v.  Simmer- 
son,  73  Iowa,  510,  35  :N.  W.  615,  supra,  IV„ 
etc.,  but  said;  "It  has  been  quite  fre- 
quently held  that,  upon  disputed  questions 
of  fact,  a  test  fairly  made  may  be  given  in 
evidence,  when  such  evidence  points  with 
sufficient  certainty  to  one  side  or  the  other 
of  the  coutroveray." 

In  Louisville  Lithograpliic  Co.  v.  Sched- 
ler.  23  Ky.  L.  Bep.  466,  03  S.  W.  8,  it  seems 
to  be  held  admissible  in  defense  of  an  ac- 
tion by  a  lithographer  for  goods  sold  and 
delivered,  to  show  the  work  of  another 
lithographer  on  the  same  design;  but  the 
courts  ruling  was  based,  at  least  in  part, 
on  the  bearing  of  this  evilieuce  upon  the 
question  whether  the  work  of  the  plain 
tilT  was  so  doubtful  in  e:(cellence  that  thi 
defendant  was  not  bound  to  accept  unex 
MDined  goods  sent  C.  O.  D. 

But  in  an  action  for  the  price  of  a  bar 
Tester  where  it  was  claimed  that  it  naa  no* 
according  to  a  warranty  that  it  would  worl 
well,  it  was  held  to  be  error  to  permit  thi 
defendant  to  show  by  a  witness  that  thi 
draught  of  the  harvester  was  much  harder 
than  that  of  other  machines  of  that  charac 
ter.  McCormicIc  Harvesting  Mach.  Co.  v 
Brower.  88  Iowa.  607.  ;w  N.  W.  S.'C. 

So,  it  was  held  to  be  error  to  permit  thi 
I_R,A.1915B. 


buyer  of  a  20-horse  power  traction  engine 
to  make  unfavorable  comparison  with  the 
work  of  another  engine  of  different  horse 
T,  in  a  Held  2  miles  off,  operated  by 
another  driver,  it  not  being  shown  that  the 
soil  and  physical  conditions  were  the  same, 
or  What  kind  of  man  the  driver  was,  and 
the  driver  who  operated  the  machine  in  con- 
troversy being  without  experience.  South- 
ern Gas  &  Gasoline  Kugine  Co.  v.  Adams, 
—  TeT.  Civ.  App.  — ,  lao  S.  W.  1143. 

In  Krie  City  Iron  Works  v.  Dempsey,  77 
III.  App.  661,  it  wee  held  to  be  error  to 
permit  the  purchaser  uf  a  machine  which 
he  claimed  was  not  up  to  the  warranty,  to 
make  a  comparison  between  this  machine 
one  which  he  had  formerly  used.  Sec 
also  Marsh  v.  Snvder,  14  Xeb.  237,  l.i  -V. 
W.  341,  suprn,  IIL  b,  "Where  similarity  is 

MiacellaneoUH  cases. 

While  without  the  scope  of  this  note,  it 
may  be  noted  that  in  Kauffman  Mill  Co.  v. 

.Stuckey,  37  S.  C.  7,  16  S.  E.  102,  where  the 
defense  was  that  flour  was  not  according  tu 
the  sample,  and  was  unsound  and  unfit  for 
the  purposes  for  which  it  uaa  bought,  it 
was  held  to  be  error  to  permit  the  seller 
to  show  that  at  about  the  same  time  that 
he  sold  the  flour  in  question,  he  sold  flour 
of  the  same  brand  to  other  parties,  and 
that  it  gave  them  satisfaction.  While  the 
case  aeems  clear  as  to  the  above  holding, 
it  is  insufficiently  reported  on  some  of  the 

In  defense  to  an  action  for  the  price  of 
15  pigs  sold  to  the  defendant,  he  claimed 
that  they  were  diseased  and  worthlese,  and 
for  the  purpose  of  proving  that  they  had 
been  exposed  to  a  contagious  disease,  he  of- 
fered evidence  that  several  otlier  pigs  sold 
out  of  the  same  drove  a  day  or  two  belon.' 
were  then  sick  snd  that  some  of  them  died, 
and  the  plaintiff  iu  rebuttal  showed  that 
the  drove  consisted  of  150  pigs,  and  that  7 
pigs  sold  to  diflerent  parties  showed  no 
signs  of  disease,   and   a   judgment   for   the 

Slaintiff  was  affirmed.  Bradley  v.  Bea,  103 
Lass.  1SS,  4  Am.  Rep.  524. 
In  Bush  V,  Jackson,  24  Ala.  273,  upon  the 
question  of  breach  of  warranty  of  sound- 
ness of  a  slave  who  had  died  of  chronic 
pneumonia,  and  who,  as  was  testified,  had 
never  recovered  from  an  attack  of  acute 
pneumonia  which  she  had  had  prior  to  the 
sale,  it  was  held  that  it  was  error  to  admit 
the  testimony  of  the  physician  who  at- 
tended her  as  to  the  history  of  two  otlier 
cases  of  pneumonia  he  had  treated  bearing 
some  resemblance  to  the  case  of  the  slfkve 
in  question,  which  cases  he  stated  were  "in 
favor  of"  the  party  claiming  the  breach. 
The  court  seems  to  think  that  possibly  this 
evidence  might  have  been  admissible  if  it 
was  shown  to  have  any  bearing  on  the  case, 
but  that  it  was  too  indefinite  as  given. 

It  mav  be  noted  that  in  Campbell  v.  Rus- 
Rcll,  13B"  Mass.  278,  1  >.'.  E.  .345,  where  the 
builder  of  a  house  elsinied  that  the  sajnpng 
of  the  flooni  was  due  to  the  architect,   it 
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was  held  that  the  owner  might  not  show  | 
that  the  timbers  and  floors  were  all  right  in 
a  similar  house  plannpd  by  the  same  archi- 
tect in  whiclL  Bonic  of  thu  timbers  and  spans 
were  the  aame  and  some  were  different  from 
those  in  this  house,  as  such  evidence  would 
not  aid  the  jury  uniesa  the  houaea  were 
identical   and    subject    to   the    same   eondi- 

In  Mayes  v.  McCormick  Harvesting  Mach. 
Co.  110  Ga,  545,  35  S.  E.  714,  an  action 
by  the  seller  for  the  purchase  jirice  of  a 
harvester,  it  was  held  admissible  for  the 
seller  to  show  that  the  defendant  made  no 
objections  to  the  operation  of  a  machine' 
purchased  by  his  neighbor,  but  expressed 
entire  satisfaction  with  it  before  his  ma- 
chine was  set  up,  and  that  the  neighbor's 
machine  was  identical  in  character  and  con- 
struction with  the  macliine  purchased  by 
the  defendant,  and  that  the  latter  machine  | 
operated  as  well  as  the  former. 

It  may  be  noted  that  in  Watson  v.  Blge- 
low  Co.  77  Conn.  124,  58  Atl.  741,  supra, 
II.  b,  2  (b),  it  was  also  held  that  it  was  I 
error  to  permit  the  plaintilt  to  show  that ' 
at  about  the  time  of  the  making  of  the 
hoiler  in  controversy,  the  defendant  made 
for  tlie  plaintiff  a  mncli  smaller  boiler  after  ' 
the  plaintilT's  plan,  and  that  the  smaller  | 
boiler  was  improperly  made,  and  that  the  i 
defendant  had  made  a  deduction  in  its  price 
not  claiming  that  the  defect  was  due  to  the  ; 
plaintifTa  plan. 

The  following  cases  are  ii 
ported  on  the  farts  to  be  of 
upon   the  subject   of  this 


be  postponed  without  the  necessity  of  givint; 
an  entirely  new  notice  of  the  time  of  post- 
ponement . 
Sanic  —  notice  of  postponement'—  ant- 

Hcicncy. 

2.  A  notice  of  postponement  of  a  mort- 
gage foreclosure  sale  ia  not  sui&cjent  where 
the  sale  is  postponed  four  timea,  and  the 
only  notice  is  by  uota,tion  at  the  foot  of 
one  of  the  posted  notices  of  sale  and  by 
proclamatimi  at  only  part  of  the  postpone- 
ments, with  few  persona  present. 
JudKnieiit  —  res  JaillcatB  —  notice  of 
■  postponenietit  ot  sale. 

'■i.  A  judgment  for  defendant  in  an  action 
to  enjoin  the  making  of  a  deed  under  ■ 
foreclosure  sale,  in  which  the  want  of  notice 
of  sale  was  made  an  issue,  precludes  plain- 
tiff from  setting  up  that  fact  in  defense  of 
an  action  to  recover  possession  of  the  land 
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luincipntly  re- 
naterial  value 
e:  Depew  v. 
P'eck  Hardware  Co.  121  App.  Div.  28,  105 
N.  Y,  Supp.  .190,  affirmed  in  187  N.  Y.  528, 
«0  N.  E.  1158,  where  proof  of  the  quality  of 
certain  other  seed  than  that  concerned  in 
the  action  was  allowed  in  peculiar  circum- 
stances-, Slack  V.  Bragg,  83  Vt.  404,  76 
Atl.  148,  excluding  a  certain  eomparieon  as 
without  probative  force;  Riee  v.  Dickson 
Car  Wheel  Co.  —  Tex.  Civ.  App.  — ,  86  S. 
W.  64S;  Kinston  Cotton  Mills  v.  Rocky 
Mount  Hosiery  Co.  154  N.  C.  462,  70  S. 
E.  810.  B.  B.  B. 


MILES  W.  FEREBEE 

W.  E.  SAWYER  et  al..  Appts. 

{—  N.  C.  — ,  83  S.  E.  17.) 

^fortKHRc    —    roi-c<-losure    —    itostpone- 
nient  of  sale  —  notice. 
1.  A  sale  under  mortgage  foreclosure  may 


APPEAL  by  defendants  from  a  judgment 
of  the  Superior  Court  for  Camden  Coun- 
ty in  plaintilTs  favor  in  an  action  to  recover 
possession  of  certain  land.     Affirmed. 

Statement  by  Hoke,  J.: 

Civil  action  to  recover  a  tract  of  land 
tried.  Plaintiff  claimed  title  under  a  deed 
from  Calvin  Upton  and  J.  M.  Cartwright, 
mcide  pursuant  to  a  foreclosure  sale  under 
and  by  virtue  ot  a  mortgage  with  power  of 
sale,  executed  by  defendant  W.  E.  Sawyer 
and  wife  to  plaintiff's  grantors,  dated  De- 
cember 14,  190B.  Defendant  resisted  re- 
covery on  the  grounds  set  up  by  answer,  that 
no  valid  foreclosure  of  said  mortgage  had 
ijeen  made,  in  that  the  sale  was  not  properly 
advertised  as  "provided  by  the  trust  or  by 
law;"  (2)  that  the  mortgage  had  never  been 
"proved,  executed,  or  acknowledged."  In 
reference  to  the  alleged  defective  advertise- 
ment, it  appeared  that  the  sale  was  origi- 
nally advertised  to  take  place  at  the 
courthouse  door  on  October  17,  1910,  and 
mortgagees,  by  their  agent  and  attorney,  ap- 
peared for  the  purpose  of  making  the  sale, 
wlieii  he  was  stayed  by  reason  of  an  iojunc- 
tion  s1ie<l  out  and  served  at  the  instance  of 
one  Hinton,  who  also  held  a  mortgage  on 
the  property;  that  pursuant  to  the  exigen- 
cies of  the  writ,  the  sale  was  first  postponed 
for  an  hour  to  enable  the  agent  to  examine 
into  the  regularity  of  the  process,  and  then 
to  Xovcnilier  12.  and  again  to  November  2(1. 
and   again   to   December   10,  and   Unally  to 


Generally,  as  to  the  validity  of  a  judicial 
sale  on  a  date  other  than  tiiat  appointed 
therefor,  see  I^lcLaughlin  v.  Houaton.Hud- 
son  Lumber  Co.   38  L.R.A.(N.S.)   248,  and 


Notice  held  sufficient. 

In  Crutchfield  v.  Hewett,  2  App.  D.  C. 
373,  it  is  held  that  notice  of  the  postpone- 
ment of  a  sale  under  a  trust  deed  need  not 
he  published  for  the  length  of  time  required 
for  the  original  notice. 

A  sale  regularly  adjourned,  ao  aa  to  give 
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December  22,  when,  the  writ  of  injunction 
hkving  been  diaaolved,  the  sale  was  had,  pur- 
suant to  the  last  notice,  and  deed  tnade  to 
prea«Dt  plaintitti,  who  were  purcitaacrs  (or 
value  at  said  sale;  that'tlie  original  notices 
of  the  sale  were  in  all  reepect^  full  and  reg- 
ular; that,  aa  to  t)ie  postponed  sale,  the 
agent  of  the  mortgageea  made  a  memoran- 
dum of  auch  postponed  date,  at  the  bottom 
of  the  original  notice  at  tbe  courthouse 
door,  and  aUo  made  annouo cement  of  same 
at  the  courthouse  door,  and,  as  to  subse- 
quent notices,  memorandum  of  poBtpone- 
ment  waa  made  at  the  bottom  of  the  origi- 
nal notice  at  the  courthouae  door,  and  proc- 
lamatioD  of  poetpimement  was  also  made 
At  courthouse  door  at  one  or  more  of  the 
additional  postponementa.  It  was  further 
made  to  appear  in  evidence  that  on  Decem- 
ber 23,  1910,  the  present  defendant  W.  E. 
Sawjrer  bad  instituted  an  action  against 
tlie  mortgagees,  Upton  and  Cartwright,  and 
filed  hia  complaint,  alleging  that  the  mort- 
gage waa  given  to  secure  the  purcliase  price 
of  a  sawmill  bought  by  complainant  of  the 
mortgagees  for  S2,500,  and  by  reason  of  the 
breach  of  certain  binding  stipulationa  in- 
cident to  the  sale,  complainant  had  been 
damaged  in  the  sum  of  S3.5O0.  It  was 
further  alleged  in  said  complaint,  §  8,  that 
the  mortgagees  "had  advertised  aaid  lands 
and  attempted  to  sell  the  same  on  December 
22,  1910,  and  said  sale  wsa  illegal  and  void 


becauae  not  properly  advertised."  On  the 
complaint  and  supporting  affidavits,  a  tem- 
porary injunction  was  obtained  restraining 
the  mortgagees  from  selling  or  making  title 
purauBJit  to  the  sale.  Defendants  answered, 
denying  any  breach  of  contract  on  their 
part,  and  making  further  apecifie  averment 
that  the  said  sale  was  properly  advertised 
and  in  all  respects  regular.  The  cause  was 
tried  on  issues  as  to  brenchea  of  the  contract 
stipulations  alleged  against  the  mortgagees, 
defendants,  no  issue  having  been  tendered  as 
to  the  regularity  of  sale,  and,  on  verdict  for 
defendants,  it  was  adjudged  that  they  go 
without  day,  etc.  In  the  present  trial,  on 
Issue  submitted,  there  was  verdict  for  plain- 
tilT.  .Judgment  on  the  verdict,  and  defend- 
ants excepted  and  appealed. 

Messrs.  Aydlett  A  Slmp»M>ii.  for  appel- 

In  order  to  get  title  through  a  mortgage 
sale,  the  terras  of  the  mortgage  must  be  com- 
plied with  strictly,  it  being  the  contract 
between  the  partiea. 

Eubanks  v.  Becfon,  158  N.  C.  230,  73  S. 
E.  1009. 

Where  a  mortgage  sale  is  postponed,  new 
and  aufiicient  notices  of  the  time  and  place 
must  be  published. 

27  Cyc.  J476. 


y  for 


e  tha: 


;  continued  from  day  to 
six  days,  unless  new  and 


notice  to  all  persons  present  of  the  time 
and  place  to  which  it  is  adjourned,  is,  when 
made,  in  effect,  the  sale  of  wliich  previous 
public  notice  was  given.  Richards  v. 
Holmes,  IS  How.  143,  15  L.  ed.  304.  There- 
fore, the  notice  of  an  adjournment  of  a  ea)e 
need  not  be  as  minute  and  specific  as  t)ii' 
original  advertisement.  Dexter  v.  Shepard, 
117  Mass.  4S0, 

Tbe  main  purpose  of  a  statute  requiring 
that  notices  of  levy  under  execution  shall 
be  aet  up  for  three  months  before  the  prop- 
erty shall  be  exposed  for  sale  is  to  give 
the  owner  an  opportunity  to  redeem,  and 
this  purpose  is  accumplished  by  tbe  original 
notice,  so  that,  where  tbf  owner  secured  a 
stay  of  execution  during  appeal,  which  atay 
operated  as  a  postponement  of  the  sale,  a 
renewal  of  the  notification  was  not  neces- 
aary,  but  an  advertisement  of  the  postponed 
sale  for  three  weeks  was  sufficient.  Horton 
*.  Bassett,  10  S.  I.  419.  15  Atl.  715. 

In  Beacon  Hill  I.jind  Co.  v.  Bowen,  33  B. 
I.  404,  82  Atl.  81,  where,  after  the  limit  cf 
bidding  bad  been  reached,  a  sale  was  ad- 
journed to  another  place  on  the  same  day 
for  the  purpose  of  determining  if  a  higher 
Bid  would  be  authorized  by  the  principals 
of  the  bidders,  announcement  of  the  ad- 
journment being  made  to  all  present,  it  waa 
held  that  the  notice  of  adjournment  vas  suf- 
ficient without  publication. 

Personal  service  of  the  notice  of  a  post' 

ot  necessary,  piihlieatio 

R.A.1915B. 


Westgate 


II  pvi'a  paper     being    aufiicient. 
Handlin,  7  How.  Pr.  372. 

Reasonable   effort   to  preven' 
of   the    property   is   all   that   i 
Marcus  v.  Collamore,  188  Mass.  56,  46  X.  t. 
432. 

Where  the  statute  provides  only  for  pub- 
lication of  notice  of  .the  time  and  place  first 
appointed  for  sale,  publication  of  an  ad- 
journment is  not  necessary.  Coxe  v.  Hal' 
Bted,  2  K.  J.  Eq.  311. 

Public  proclamation  ot  the  adjournment 
made  at  the  time  at  which  the  sale  was  pub- 
lished to  take  place  is  sufficient  under  such 
circumstances.  M\cn  v.  Cole,  9  K.  J.  Eq. 
286.  59  Am.  Dec.  416. 

In  Hewitt  v.  Montclair  R.  Co.  25  N,  J. 
Eq.  392,  it  is  held,  under  a  statutory  pro- 
vision for  the  advertisement  of  mortgage 
foreclosure  salea,  that  "if  aaid  sale  shall  be 
adjourned  for  more  than  one  we^,  said  ad- 
journment shall  be  published  in  said  two 
newspapers,"  that  a  sale  could  be  adjourned 
from  week  to  week  without  publication,  auch 
publication  being  necessary  only  when  any 
one   adjournment   waa   for   more   than   one 

In  Stearns  v.  Welsh,  7  Hun,  878,  it  is 
held  that  whether  publication  of  an  adjourn- 
ment of  a  foreclosure  should  have  been 
made,  or  whetbei'  one  that  was  made  was 
su  Hie  lent,  must  depend  on  the  particular 
case,  and  is  for  the  court  to  determine  in 
its  discretion. 


.,)0' 
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aufficient  notices  b«  posted  an  rrquired  bj 
statute  or  the  terms  of  the  mortgage. 

Wade  V.  Saunders,  70  N.  C.  270;  Eubanka 
V.  Becton,  supra;  I^ove  v.  Harris,  156  K. 
C.  88,  36  L.R.A.(N.S,)  927,  72  S.  B.  150, 
Ann.  Cas.  191 2D,  1065. 

No  sale  under  this  mortgage  is  valid  un- 
less it  is  a.dvertiBed  in  atroordanco  with  the 
terms  of  the  trust,  both  at  the  courthouse 
door  and  at  three  other  public  places  and 
in  a  newspaper,  or  under  order  of  court  in 
foreclosure  suit. 

.  T.  J.  McTeer  Clothing  Co.  v.  Hay,  163  N. 
C.  493.  79  S.  K.  95Ii;  Jones  v.  Beaman,  IIT 
N.  C.  283,  23  S.  E.  248. 

Messrs.  Ward  &  Thompson,  for  appel- 

Thp  mortgage  given  bj  defendant  Sawyer 
to  Cartwright  and  Upton  was  valid. 

Doe  ex  dem.  Leggett  v.  Bullock,  44  N. 
C.  (Busbee,  L.)  283;  Brem  v.  Lockhard,  93 
N.  C.  191;  Williams  v.  Jones,  95  N.  C.  504; 
Barrett  v.  Barrett,  120  N.  C.  130,  36  L.R.A. 
226,  26  S.  E.  691 ;  Den  ex  dem.  Gilliam  v. 
Reddiek,  26  N.  C.  (4  Ired.  L.I  368;  Doe  ex 
dem.  Burke  t.  Elliott,  2B  N,  C,   (4  Ired.  L.) 

In  Hosmor  v.  Sargent,  8  Allen,  H7,  85  Am. 
Dec.  083,  a  sale  of  mortgaged  property  un- 
der a  power  of  sale  contained  in  the  mort- 
gage, made  after  several  adjournments, 
without  a  new  notice  to  the  mortgagor  after 
he  had  been  duly  notified  of  the  original 
time  and  place  of  sale,  was  held  valid,  a 
notice  of  the  adjournments  being  unneeeS' 
sary  in  the  absence  of  bad  faith. 

So,  where  the  mortgagor  «'as  present  at 
the  time  set  for  the  sale  of  mortgaged  prop- 
erty, and  an  adjournment  h'hh  made  at  his 
request,  readvertisement  was  not  necessary. 
Stevenson  v.  Dana,  160  Mass.  163,  44  N.  E. 
128. 

Likewise,  the  mortgagor  was  held  to  be 
bound  by  a  sale  on  an  adjournment  date 
without  readvertisement,  where  the  adjourn- 
ments were  all  made  at  the  request  of  his 
representative  at  the  sale,  bv  whose  action 
he  was  bound,  who  consented  to  the  notices 
as  they  were  given  and  knew  ol  the  sale 
without  making  any  objection.  Way  v. 
Dyer,  176  Mass.  448,  57  N.  E.  678. 

And  the  fact  that  no  notice  of  adjourn- 
ments of  a  sale  had  been  given  by  the  bailiff 
is  unimportant  where  the  circumstances 
create  a  presumption  that  the  debtor  knew 
of  the  day  finally  fixed  for  the  sale.  Dison 
V.  Mackay,  21  Manitoba  L.  Rep.  702. 

Where  nothing  appears  to  show  that  the 
interested  parties  did  not  have  notice  or 
information  of  the  adjournment  of  a  sale 
under  a  foreclosure  decree,  the  sale  will  he 
confirmed.  Old  Colonv  Trust  Co.  v.  Great 
White  Spirit  Co.  IsrMass,  413,  63  N.  E, 
043. 

In  Avon -by -the- Sea  Land  &  Improv.  Co.  t. 
Finn,  66  N.  J.  Eq.  808,  41  Atl.  380,  under 
a  statute  providing  that  in  the  publication 
of  notice  of  the  adjournment  of  a  sale  for 
more  than  a  week,  it  should  not  be  necessary . 
L.R.A.lfll5B. 


35S,  42  Am.  Deo.  142;  Burton  v.  Patton,  47 
N.  C.  (2  Jones,  L.)  124,  B2  Am.  Dec.  194; 
People  ex  rel.  Norfleet  v.  Staton,  73  N.  C. 
646,  21  Am.  Rep.  476;  State  v.  Davis,  109 
N.  C.  780,  14  8.  E.  55;  Southern  Spruce 
Co.  V.  Hunnicutt,  166  N.  C.  202,  81  S.  E. 
1079. 

The  sale  under  the  mortgage  was  valid. 

Richards  v.  Holmes,  18  How,  143,  15  L. 
ed.  304;  28  Am.  t  Eng.  Ene.  Law,  2d  ed. 
806;  Marcus  v.  Collamore,  168  Mass.  36,  46 
N.  E.  432. 

Even  if  the  sale  was  not  valid,  defendant 
Sawyer  cannot  be  heard  now  to  complain 
and  claim  the  land. 

Herman,  Estoppel,  gf  122,  123:  Piedmont 
Wagon  Co.  v.  Byrd,  119  N.  C.  460,  26  S.  S. 
144;  Tyler  v.  Capeheart,  126  N.  C.  64.  34 
S.  E.  108;  McCall  v.  Webb,  135  N.  C.  356, 
47  S.  E.  802;  Scott  v.  Mutual  Reserve 
Fund  Life  Aaso.  137  X.  C.  515,  50  S.  E.  221 ; 
Bunker  v.  Bunker,  140  N.  C.  23,  53  S.  E. 
237;  Shakespeare  v.  Caldwell  I^nd  4  Lum- 
ber Co.  144  N.  C.  516,  57  S.  E.  213;  Case 
Mfg.  Co.  T.  Moore,  144  N.  C.  527,  10  L.R.A. 
INS.)   734,  119  Am.  St.  Rep.  983,  57  S.  E. 

to  continue  the  publication  of  the  original 
advertisement  of  sale,  it  was  held  that  it 
was  nut  necessary  to  describe  the  land  to 
be  Hold  in  the  notice  of  adjournment. 

In  Pier  v.  Storm,  37  Wis.  247,  the  court 
said  that  notices  of  adjournmenta  published 
at  the  foot  of  the  original  notice  of  sale 
would  have  been  valid  though  not  dated  at 
all,  so  that  the  fact  that  a  notice  of  post- 
ponement was  dated  later  than  the  day 
originally  appointed  for  the  sale  would  raise 
no  presumption  that  the  sheriff  did  not  at- 
tend at  the  hour  and  place  appointed  for  the 
sale,  and  there  adjourn  it. 

In  Thompson  v.  Milliken,  15  Grant,  CSl, 
(U.  C.)  197,  in  discussing  the  matter  of 
costs  of  a  mortgage  sale,  the  court  referred 
an  item  for  a  new  advertisement  of  a  post- 
poned sale  back  to  the  master  for  determina- 
tion, and  expressed  its  opinion  tliat  when  a 
sale  is  put  ofT  the  expense  and  delay  of  a 
new  advertisement  should  not  he  incurred, 
but  that  a  note  at  the  foot  of  the  old  adver- 
tisement  stating   the   postponement  should 

of  a  postpone 

prejudiced  the  sale,  is  immaterial.     Hortoa 

V.  Basaett,  18  R,  I.  419,  16  Atl.  715. 

And  omission  of  the  sherifTs  official  title 
from  his  signature  to  a  notice  of  postpone- 
ment is  a  mere  clerical  mistake  affecting  no 
substantial  right,  and  should  be  disr^arded. 


Cord  V 


Hir 


17  W'U 


e  held  ii 


404. 


ufficient. 


Fetter.  35  Minn.  449,  29 
N.  W.  64,  ft  was  held  that  the  publication 
of  a  notice  of  the  adjournment  of  a  sale 
without  the  original  notice  of  sale  waa  in- 
suflicient. 


Joy  Go  Ogle 
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213;  BuohsBtm  y.  BArrington,  162  N.  C. 
333,  IM  Am.  St.  Hep.  828,  67  S.  E.  747; 
Re  Llojd,  lei  N.  C.  557,  77  S.  E.  S55;  23 
Cyo.  1238. 

Hoke,   J.,   delivered   the   opinion   of   the 

In  fore«loBure  proceedings  under  poner 
of  sale,  our  decifliotiB  hold,  and  they  are  in 
accord  with  doctrine  generally  prevailing 
eteewhere,  that  the  requirements  of  tlie  stat- 
ute and  of  the  contract  stipulations  of  the 
instTument  not  inconsistent  vitb  the  atat- 
Hte,  in  respect  to  tlic  notice  and  other  terms 
■OB  which  the  power  may  be  eiercised,  shall 
be  strictly  complied  with.  Eubanks  v.  Bee- 
ton,  158  N.  C.  230,  73  S.  E.  1009;  Brett  t. 
Davenport,  Inl  N.  C.  66,  06  S.  E.  611.  In 
Brett  V.  Diivrnport,  the  court  said:  "In 
an  inetrumrnt  of  this  kind  {a  mortgage 
with  power  of  Half]  the  law  is  that  a  statu- 
tory requirement  or  contract  utipulation  in 
regard  to  notice  i«  of  the  substance,  and, 
unless  ooinpli«l  with,  a  sate  ia  ineffective  bh 
a  foreclosure,  and  even  when  consummated 
by    deed   the   conveyance   only    operates   to 


paai  the  legal  title  subject  to  certain  equi- 
table rights  in  the  purchaser,  as  of  Bubro- 
gation,  etc.,  in  case  he  has  paid  the  pur- 
chase money  in  good  faith." 

And  the  position  is  approved  in  Eubanks 
V.  Becton,  in  a  well-sustained  opinion  by  Ab- 
sociate  Justice  Allen,  citing,  among  many 
other  authorities,  27  Cyc,  1405,  as  follows: 
"A  power  of  sale  contained  in  a  mortgage 
or  deed  of  trust  must  be  strictly  pursued, 
and  all  its  terms  and  conditions  fully  com- 
plied with,  ill  order  to  render  the  sale  valid." 

And  on  page  i4«8:  "It  is  essential  to 
the  validity  of  a  sale  under  a  power  in  a 
mortgage  or  deed  of  trust,  to  comply  fully 
with  its  requirements  as  to  giving  notice  of 
the  sale."  And  page  1472:  That  "directions 
of  the  statute  or  of  the  mortgage  as  to  the 
length  of  time  the  notice  must  be  published, 
or  the  number  of  times  it  must  appear,  are 
imperative,  and  a  sale  made  without  strict 
compliance  therewith  is  invalid,  and  passes 
no  title," — a  position  which  certainly  ob- 
taina  with  us  as  to  the  immediate  parties 
to  the  sale.  Hinton  v.  Hall.  186  K.  C.  477, 
82  S.  E.  8*7,  at  the  present  terni.    A  pernaal 


When  land  ia  struck  off  to  a  bidder  ami 
the  parties  separate  without  any  adjourn- 
ment of  the  sale  being  announced,  hut  the 
sale  is  not  consummated,  the  original  notice 
is  spent,  and  the  publication  of  a  notice  of 
postponement  only  is  insufficient.  Goodwin 
V.  Burns,  1  Mich.  N.  P.  228.  The  court  said 
that,  had  oral  notice  been  given  at  the  time 
of  the  sale,  that  in  case  the  bidder  should 
not  complete  the  sale,  the  property  would 
again  be  offered  at  another  specified  time, 
the  property  could  properly  have  been  sold 
at  that  time,  or  the  sale  adjourned  to  a  dif- 
ferent day. 

In  Miller  v,  Hull,  4  Denio,  104,  where  an 
adjournment  to  a  certain  date  was  an- 
tiounced  at  the  time  and  place  set  for  the 
sale,  hut,  by  mistake  of  the  printer,  the 
published  notice  of  poatponement  contained 
a  later  date,  and  the  safe  was  conducted  on 
that  date,  it  was  held  that  the  notice  was  un- 
authorized and  irregular,  and  the  sale  void. 

In  Clark  v.  Simmons,  ISO  Mass.  3.'i7,  23 
N.  E.  108,  where  a  sale  was  adjourned  from 
time  to  time  for  want  of  bidders,  the  only 
notice  of  adjournment  being  the  oral  proc- 
lamation of  the  auctioneer,  and  a  sale  was 
Anally  made  to  the  mortgagee  at  an  in- 
adequate price,  it  was  held  that  the  sale  was 
not  in  good  faith  as  to  a  second  mortgagee, 
wbo  had  requested  notice  of  when  a  sale 
would  he  held,  hut  to  whom  none  was  given 
except  by  a  letter  received  the  night  l^fore 
the  adjournment  date,  giving  the  date  of 
Hale  only,  without  the  hour  or  place;  and 
who,  upon  inquiry  of  persons  living  near 
the  property,  was  unable  to  learn  anything 
concerning  the  sale. 

Where  a  sale  which  was  prevented  by  an 
injunction  was  adjourned  by  the  sheriff 
from  week  to  week  for  a  period  of  two  and 
one  half  years,  and  then,  upon  dissolution 
l,.K.A.ieiflB. 


of  the  injunction,  was  held  without  the 
knowledge  of  the  interested  parties,  it  H'as 
held   that,   though   the   notice   fulfilled   the 

letter  of  the  law,,  it  was  not  a  substantial 
compliance  therewith,  and  the  sale  was  set 
aside.  Chamberlain  v.  lyamed,  32  N.  J.  Eq. 
295,  affirming  30  N.  J.  Eq.  4B4. 

In  Patten  v.  Stewart,  26  Ind,  395,  where 
a  sale  on  the  day  for  which  it  was  adver- 
tised was  prevented  by  injunction,  it  was 
held  that  an  oral  notice  of  an  adjournment 
to  those  present  on  the  day  advertised  was 
not  sufficient,  a  new  publication  being  neces- 
sary, under  a  statute  requiring  that  "the 
time  and  place  of  making  sale  of  real  estate 
on  execution  shall  be  publicly  advertised  by 
the  sheriff  for  at  least  twenty  days  succes- 
sively ne.vt  before  the  day  ot  sale." 

Publication  of  a  notice  of  a  postponed  sale 
four  days  before  the  date  to  which  it  waa 
poatponed  is  not  a  compliance  with  a  decree 
requiring  the  trustee  to  give  at  least  three 
weeks'  notice  Inserted  in  some  newspaper, 
and  such  other  notiee  as  she  might  think 
proper,  though  there  had  been  three  weeks' 
publication  of  the  original  date  of  sale. 
Glenu  V.  Wootten,  3  Md.  Ch.  514. 

In  Thornton  v.  Boyden,  31  111.  200,  where, 
by  the  terms  of  a  deed  of  trust,  thirty  days' 
notice  of  a  sale  thereunder  was  required,'  it 
was  held  that  a  notice  of  an  adjournment 
for  eight  days,  published  under  the  original 
notice  in  the  same  paper,  was  not  sufficient, 
the  same  notice  as  was  originally  given 
being  necessary. 

And  it  is  immaterial  that  the  mortgage 
authorizes  an  adjournment,  so  that  where 
the  mortgage  permitted  a  sale  only  after 
sixty  days'  notice,  advertisement  of  an  ad- 
journment for  thirl;  days  was  insufficient. 
Griffin  t.  Marvin  Co.  52  III  130. 

R.L.  S. 
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of  these  and  other  autlioritiea  bearing 
tlie  subject  will  diacIoBe  tliat  the  principle 
haa  been  establithed  in  reference  to  an  < 
inal  or  independent  notiee  of  sale,  and  does 
not  prevail  to  the  same  extent  in  ruference 
to  the  pustponement  of  a  sale  wliich  has 
been  in  all  reapecta  regularly  advertised. 
Tn  such  ease,  and  in  the  absence  of  some 
statutorj-  or  contract  provision  to  the  con- 
trary, a  notice  of  poBtponement  made  in 
good  faith,  and  reasoaably  calculated  to 
give  proper  publicity  of  the  time  and  place, 
has  been  deemed  sufficient.  Richards  v. 
Holmes.  18  How.  143,  l.i  L.  ed.  304;  Allen 
V.  Cole,  fl  N.  J.  Eq.  280,  59  Am.  Dec.  410; 
Way  V.  Dyer,  178  Mass.  448,  57  N.  E.  678; 
Stevenson  v.  Dana,  166  Mass.  l«;t,  44  N.  E. 
128;  27  Cyc.  1470;  28  Am.  4  Eng,  Enc.  Law, 
2d  ed.  aOfl.  There  are  cases  to  the  contrary, 
and  holding  that  an  entirely  new  notice 
should  be  given,  but  the  weight  of  authority 
Eeeros  to  be  In  support  of  the  position  as 
stated.  In  ^7  Cyc.  it  is  said:  "Where  a 
mortgage  foreclosure  sale  is  postponed  or 
adjourned,  a  new  und  sufficient  notice  of  the 
time  and  place  for  the  gale  must  be  pub- 
lished; but  it  is  generally  held  thnt  it  need 
not  he  pnbliahed  or  advertised  for  the  same 
length  of  time  that  is  requisite  in  the  first 
instance,  such  notiee  as  will  give  reasonable 
publicity  being  Bullicicnt.  provided  the  notiee 
is  given  in  good  faith,  and  contains  all  the 
essential  requisites  of  a  notice  of  sale." 

And  in  Am.  tt  Eng.  Ene.  Law.  supra: 
'When  the  sale  is  postponed  or  adjourned, 
proper  notiee  thereof  must  be  given;  stat- 
utory provisions  or  terms  of  the  power  ap- 
plicable to  the  giving  of  such  notice  must, 
of  course,  be  complied  with.  If  there  be  no 
such    provision,    reasonable   notice   is   suffi- 

Seetion  645  of  the  Kevisal,  authorizing 
the  postponement  of  a  sale  from  day  to  day 

for  not  more  than  six  days,  from  its  terms 
and  JHXta]>osition.  clearly  has  reference  to 
sales  by  the  alieritf  or  persons  acting  under 
court  decrees,  and  does  not  applyto  sales 
under  power  contained  in  the  instrument. 
While  we  decide  that  a  sale  of  this  character 
may  be  postponed,  and,  unless  the  statute 
or  some  stipulation  of  the  contract  other- 
wise provides,  that  a  reasonable  notice  of 
the  postponetuent  may  sufflee,  we  do  not 
think  that  tlie  notice  attempted  in  this 
present  case  can  be  upbelJ.  the  evidence 
showing  that  the  original  sale,  set  for  the 
17th  of  October,  was  ailjoumed  not  less  than 
four  times,  and  the  only  published  notice  of 
the  postponement  was  a  memorandum  at 
the  bottom  of  one  of  the  original  notices, 
and  no  satisfactory  eviiicnce  that  proclama- 
tion was  made  at  more  than  two  of  the 
dates,  and  no  testimony  inforiuinj;  tlio  court 
of  the  numlier  of  persons  who  were  in  bear- 
L.RA,1fH.-iB. 


ing  when  the  same  was  made,  except  the 
first  time,  and  then  only  a  half  dozen  pres- 
ent. 

The  sale  and  foreclosure,  therefore,  must 
he  declared  invalid,  hut,  on  the  record,  the 
position  cannot  be  made  available  to  de- 
fendant, for  the  reason  that,  in  our  opinion, 
he  is  precluded  from  asserting  it  by  reason 
□f  the  verdict  and  judgment  had  in  the 
case  of  W.  E.  Sawyer,  the  present  defendant, 
against  the  mortgagees,  who  sold  and  con- 
veyed to  the  present  plaintiff.  In  that  case, 
as  hereinbefore  stated,  the  present  defendant 
instituted  the  action  to  recover  damages 
and  to  restrain  the  mortgagees  from  mating 
tbe  deed  to  plaintiiT,  and  on  the  express 
ground,  among  others,  that  a  sale  was  had 
without  tiie  proper  notice.  The  mortgagees 
answered,  making  direct  averment  that  the 
sale  was  in  all  respects  regular,  and,  this 
suit  having  been  concluded  and  judgment 
entered  that  defendants  therein  go  without 
day,  the  present  defendant  is  estopped  from 
making  further  question  as  to  the  regulari- 
ty of  this  sale.  I"  Tyler  v,  Capeheart,  125 
N.  C.  04,  34  S.  E.  108,  the  court  held: 
"The  judgment  is  decisive  of  the  points 
raised  by  the  pleadings,  or  which  might 
properly  be  predicated  upon  them:  this  cer- 
tainly does  not  embrace  any  matters  which 
might  have  been  brought  into  the  litigation, 
or  any  causes  of  action  which  the  plaintlfT 
miftht  have  joined,  but  which  in  fact  are 
neither  joined  nor  embraced  by  the  plead- 
ings." 

The  principle  has  been  approved  and  ap- 
plied in  numerous  decisions  of  the  court  be- 
fore and  since  that  well-considered  case. 
Owen  V.  Needham,  160  N.  C.  381,  76  S.  E. 
211;  Caudle  v.  Morris.  100  N.  C.  168,  76  S. 
E.  17;  Coltrane  v.  Laughlin,  157  N.  C.  282, 
72  S.  E.  961;  Gillam  v.  Edmonson.  154  N.  C. 
127,  au  S.  E.  B24;  Bunker  v.  Hunker,  140 
K.  C.  18,  52  S.  E.  237.  In  Coltrane's  Case, 
the  doctrine  is  stated  as  follows:  "It  is 
ell  recognized  here  and  eisewhere  that 
when  a  court  having  jurisdiction  of  the 
cause  and  the  parties  renders  judgment 
tlierein,  it  estops  the  parties  and  their  priv- 
ies as  to  all  issuable  matter  contained  in 
the  pleadings,  and  though  not  issuable  in  the 
teclinieal  sense,  it  concludes,  among  other 
lliitigB.  as  to  all  matters  within  the  scope 
of  the  pleadlnjrs  which  are  material  and 
■ant,  and  v^■c■re  in  fact  Investigated  and 
determined  on  the  hearing"  (citing  Gillam 
V.  Edmonson,  134  X.  C.  127,  88  S.  E.  024; 
Tyler  v.  Capeheart.  supra;  Tuttle  v.  Har- 
rill,  85  K.  C.  456;  Faverweather  v.  Ritcb, 
105  U.  S.  277,  49  I,,  ed.  193,  25  Sup.  Ct.  Rep, 
fiS:  Aurora  v.  West.  7  Wall.  82.  103.  IS  L. 
ed.  42.  49;  Chamberlain  v.  Gaillard,  26  Ala. 
.104:  23  Cyc.  1302.  1504,  1S06). 

In  Gillam  v.  Kdmonson.  1S4  N.  C.  ai  pngc 
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130,  69  S.  E.  at  page  924,  it  was  held  tliat 

an  estoppel  of  record  will  bind  psrtieii  and 
privies  BH  to  mattiirB  in  issue  between  them, 
and,  delivering  the  opinion,  the  court  Haid: 
"It  has  come  to  be  well  recognised  that  the 
test  of  an  estoppel  by  judgment  is  the  iden- 
tit;  of  the  issues  involved  in  the  suit." 

We  were  rcferreil  by  counsel  for  the  de- 
feDdant  to  the  case  of  J.  T.  McTper  Cloth- 
ing Co.  V.  lUy.  Ifl3  N.  C.  496.  79  S.  K.  95.5, 
as  an  atithority  supporting-  defendant's  po- 
sition, but  a  perusal  of  that  case  n'ill  show 
that,  in  holding  that  a  judgment  wati  an  ee- 
toppel  only  as  to  points  actually  investi- 
gated and  decided,  Associate  Justice  Allen 
was  careful  to  note  that  the  principle,  as 
stated,  applied  to  cases  where  the  second 
suit  was  based  upon  a  difTerent  cause  of  ac- 
tion from  that  in  which  the  judgment  bad 
been  entered,  and  that  when  the  cause  of 
action  nas  one  and  the  sarae,  in  »ue)i  case, 
a  final  judgment  in  the  formur  suit  is  con- 
clusive, not  only  as  to  matters  determined, 
but  as  to  all  issuable  matter  presented  in 
the  pleadings  or  necessary  to  the  proper 
decision  of  the  cause.  In  support  of  the 
distinction,  the  learned  judge  quotes  from 
Cromwell  v.  Sac  County,  fl4  U.  S.  331,  24 
L,  ed.  1B5,  as  follows ;  "The  language, 
therefore,  which  is  Bo  often  used,  that  a 
judgment  estops  not  only  as  to  every 
ground  of  recovery  or  defense  actually  pre- 
sented in  the  action,  but  also  as  to  every 
ground  which  might  have  been  presented, 
is  strictly  accurate  when  applied  to  the 
demand  or  claim  in  controversy.  Such  de- 
mand or  claim,  having  passed  into  judg- 
ment, cannot  again  be  brought  into  litiga- 
tion between  the  parties  in  proceedings  at 
law  upon  any  ground  whatever.  But  where 
the  second  action  between  the  same  parties 
ia  upon  a  different  claim  or  demand,  the 
judgment  in  the  prior  action  operates  as 
an  estoppel  only  as  to  those  matters  in 
issue  or  points  controverted,  upon  the  de- 
termination of  which  the  finding  or  ver- 
dict was   rendered." 

And  the  case  of  .Jones  t.  Beaman,  117 
N.  C.  259,  23  S.  E.  248,  to  which  we  were 
alKo  cited,  can  be  sustained,  if  at  all,  only 
on  the  same  distinction;  that  the  second 
suit  was  on  a  different  cause  of  action 
than  that  presented  by  the  pleadings  or 
necessarily  involved  in  the  first.  In  the 
auit  of  Sawyer,  however,  the  present  de- 
fendnnt,  against  the  mortgagees,  the  valid- 
ity of  the  sale,  on  account  of  insulTicient 
notice,  was  made  a  direct  issue  in  the  plead- 
ings, and,  judgment  having  been  entered  on 
that  record  in  favor  of  the  mortgagees,  it 
cannot  be  again  debated  in  this  case,  whi 
the  same  issue  is  directly  involved,  to  w 
the  Talidity  of  the  sale  at  which  the  plai 
tiff  purchased-  The  objection  to  the  pro- 
L.lI.A.lfil5!). 


bate  of  the  mortgage  is  without  merit,  and 
was  very  properly  not  insisted  on  in  the 
brief  of  counsel.  Even  if  the  justice  who 
took  the  acknowledgment  was  not  regular- 
ly appointed,  he  was  an  oflicer  4e  facto, 
and.  under  our  decisions  and  on  the  facts 
in  evidence,  the  probate  must  be  held  sufii- 
cicnt.  Southern  Spruce  Co.  v.  Hunnicutt, 
166  N.  C.  202,  81  S.  E.  1079;  Hughes  v. 
Long,  119  N.  C,  52,  23  S.  E,  743.  There 
is  no  error,  and  judgment  in  plaintiflTs 
favor  is  affirmed. 
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Constitutional  law  —  line  for  falling  to 
pay  waices  —  Imprisonment  for  debt. 
A  statute  providing  a  fine  tor  failure  to 
pay  wages  in  cash  violates  the  constitution- 
al provision  against  imprisonment  for  debt, 
if  failure  to  pay  the  line  will  result  in  im- 
prisonment. 


tOctober  31,  1014.) 


646. 


b.  Debts  in  general.  646. 
II.  Action  founded  on  tort, 
a.  In  general,    046. 
I).   Fraud,   646. 

III.  Fines  and  penalties  as  debts. 

a.  in  general.  647. 

b.  Fines  imposed  by  city  authority, 

647. 

IV,  Taxes  as  debts,  648. 
V.  Costs  ofi  debts. 

a.  Not  debts  in  civil  actions,  648. 

b.  Not   debts   in   criminal   actions, 

64S. 
VI.  Statutory,  criminal,  or  quasi  criminal 

a.  In  general.  648. 

b.  Beating  board  bill,  649. 

VII.  Enforcing  orders  and  decrees  of  court. 

a.  In  general,   649. 

b.  Alimony,   651. 

c.  RasUrdy,  B.il. 

d.  Apainst    oflicers    of    the    court, 
fl.Sl. 
VIII.  Ne  CTtcat,  051. 

For  the  earlier  cases  on  this  subject,  see 
note  to  Carr  v.  Stat«,  34  L.R.A.  6.14. 

For  cases  involving  the  constitutionality 
of  statute  proviiiing  for  injpriBonment  for 
breach   of  contract  of   labor  or  rental,  see 
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APPEAL  by  the  State  from  a.  judgment 
of  the  Criminal  and  Law  Court  for 
Morgan  County  sustaining  a  demurrer  to 
au  indictment  charging  defendant  with  un- 
lawfully and  wilfully  refusing  to  pay 
wages  due  in  oash  to  one  of  its  employees. 
AJfirmed. 

The  facts  are  stattd  in  the  opinion. 

Jlr.  Frank  M.  Tliompaon,  Attorney  Gen- 
eral, for  the  State; 

The  court  erred  in  holding  that  the  act 
upon  which  the  indictment  is  based  is  vio- 
lative of  article  1,  3  18,  of  the  Constitution 
of  Tennessee. 

State  V.  Paint  Rock  Coal  &  Coke  Co.  92 
Tmn.  82,  30  Am.  St.  Rep.  08,  iO  S.  \V.  499; 
State  V.  Koskins,   106  Tenn.  431,  til  S.  W. 


note  to  Es  parte  Hollman,  21  L.R.A.(N.S.) 


a.  Meantng  of  the  word  "d«6(." 


Supplementing  note  in  34  L.R.A.  636. 

Speaking  of  imprisonment  for  debt, 
said,  8  Cyc.  879:  "As  a  general  rule  it  may 
be  stated  that  this  prohibition  applies  only 
to  debts  growing  out  of  contracts,  and  does 
not  apply  to  cases  of  tort  or  casf-s  of  a 
criminal  nature." 

Tliua,  It  is  said  in  Ex  parte  Berrv,  Sr>  S. 
C.  243,  87  8.  E.  225,  20  Ann.  Cas.  1344.  that 
"the  term  'debt'  as  used  in  the  Constitution 
is  held  by  tiie  great  weight  of  authority  to 
embrace  obligations  arising  out  of  contract, 
and  to  exclude  liability  for  torts  and  fines 
imposed  for  crime." 

So,  in  People  v.  Zito.  237  IH.  434,  86  N. 
E.  1041,  affirming  140  III.  App.  Sll,  the 
court  sa^  that  the  constitutional  proviBion 
against  imprisonment  for  debt  "applies  only 
to  debts  in  their  proper  and  popular  sense, 
where   the   relation   of   debtor  and   critilitor 

And  it)  Bray  v.  State,  140  Ala.  172.  37  So. 
250.  the  constitutional  provisinr)  i»  held  to 
be  limited  to  contract  liabilities. 

b.  Debt*  in  general. 

Supplementing  note  in  .14  L.R..\.  637. 

The  portion  of  a  statute  requiring  hotel 
inspection  which  imposes  tine  or  imprison- 
ment for  failure  to  pay  inspector's  fee  has 
the  effect  of  sub.iecting  a  hotel  owner  to  im- 
prisonment for  debt  within  the  terms  of  the 
constitutional  provision.  HuHbcll  v.  Hig- 
gins.  148  Iowa,  30,  128  N.  \V.  014,  Ann.  Caa. 
1912B,  822;  State  v.  JIcFarland,  60  Wash. 
98,  140  Am.  St.  Rep.  909,  110  Pac.  792. 

Where  a  person  convicted  of  a  misde- 
meanor makes  a  contract  with  a  second  per- 
son who  confesses  judgment  with  him  for 
the  fine  and  costs  in  accordance  with  stat- 
ute, the  contract  stipulating  that  such  con- 
victed person  shall  work  tor  his  surety  un-  i 
til  the  fine  and  costs  are  paid  'over  and  : 
above  the  amount  advanced  to  him  for  liv-  , 
L.R.A.1915IJ. 


WilllMus,  J.,  delivered  the  opinion  o{ 
the  court : 

The  Prudential  Coal  Company  waa  in- 
dicted tor  a  violation  of  Acts  1913  (Ist  Ex. 
Seas.),  chap.  29,  in  that  it,  being  the  oper- 
ator of  a  coramissary,  unlawfully  and  wil- 
fully failed  and  refused  to  pay  to  one  of 
its  employees  wages,  balance  then  due  him, 
in  lawful  money,  after  deducting  from  his 
wages  all  amounts  furnished  him  in  t^e 
way  of  cash,  supplies,  rents,  etc.,  according 
to  statute. 

The  trial  judge  sustained  a  demurrer  to 
the  indictment,  which  demurrer,  impeached 
the  statute  as  unconstitutional  because  in 

ing  expenses,"  the  convicted  person's  lia- 
bility for  the  advances  "is  just  as  much  a 
debt  BB  would  be  his  liability  for  advances 
for  any  other  purpose,"  and  imprisonment 
for  failure  to  pay  it  would  be  unconstitu- 
tional.     Elston   v.    State,   164    Ala.   62,   45 

■  So.  687. 

I  See  also  Ei  parte  Dig,  86  Miss.  S97,  38 
So.  730,  infra.  III.  a. 

A. 
opin 

18  N.  \V.  011,  that  a  statute  authorizing  a 
writ  of  ne  exeat  to  prevent  insolvent  debt- 
ors from  leaving  the  state  amounts  to  a 
violation  of  the  constitutional  provision. 

See  also  Ledtord  v.  Emerson,  143  N.  C. 
527,  10  L.R.A.(N.S.)  362,  55  S.  E.  969,  in- 
fra, II,  b. 


If.  Action  founded  o 


toit. 


a.  In  general. 

Supplementing  note  in  31  I.-R.A.  640. 

A  judgment  for  damages  for  injur}'  from 
assault  and  battery  is  not  a  debt  within 
tile  constitutional  prohibition  of  impriaon- 
meut  for  debt,  and  its  payment  may  be  en- 
forced by   imprisonment.     Ex   parte  Berry. 


Supplementing  note  in  34  L.R.A.  642. 

See  also  Ex  parte  Hollman,  21  f..R.A. 
(N.S,1  2*2,  and  note. 

A  constitutional  provision  forbidding  im- 
prisonment  for  debt  except  in  cases  of  fraud 
is  not  violated  by  imprisonment  for  fraud 
practiced  in  transferring  and  concealing 
property  for  the  purpose  of  avoiding  pay- 
ment of  judgment  debts.  Baker  v.  State, 
109  Ind.  47,  9  N.  F,.  711. 

But  under  a  constitutional  provision  that 
there  shall  be  "no  imprisonment  for  debt  in 
this  state  except  in  eases  of  fraud."  there 
can  be  no  imprisonment  to  enforce  the  pay- 
ment of  a  debt  under  final  process,  unless 
it  is  founded  upon  an  allegation  duly  made 
in  the  complaint,  and  a  corresponding  issue 
submitted  to  the  jury,  that  there  has  been 
fraud,  and  a  judgment   is  entered   in  e<Hi- 
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Tiotation  of  Constitution  1870,  wt.  1,  g  18; 
"The  tegialature  ehail  pass  no  law  author- 
izing imprisonment  for  debt  in  civil  cages." 
The  state  Laa  appealed  and  assigned  er- 

The  statute  under  test  provides  that  all 
corporations  doing  business  within  this 
state  H'hieh  shall  employ  any  salesmen, 
mechanics,  laborers,  and  which  operate  a 
commiasary  or  supply  store  in  connection 
witli  their  business,  shall  pay  the  wages, 
balance  then  due  such  employee,  in  lawful 
money,  semi-monthly  on  the  l.^th  and  30th 
of  eacli  month,  after  deductions  for  ad- 
vancements, have  been  made. 

It  is  provided  in  the  2d  section  of  the 
etfttute  that  a  violation  of  the  lat  section, 
above  outlined,  shall  be  a  misdemeanor  pun- 

fortnity    therewith.     Ledford    v.    Emerson, 
143  N.  C.  S27,  10  L.K.A.(N.S.)   362,  65  S. 

E.  nes. 

And  in  Cooper  v.  Nolan,  138  Cal.  248,  71 
Pac.  17B,  where  a  decree  based  upon  the 
findings  adjudged  the  defendant  guilty  of 
fraud  in  receiving  tranafera  of  his  brother's 
property  made  to  defraud  the  brother's 
creditors,  and  directed  him  to  return  such 
property  to  his  brother's  assignee  in  in- 
solvency, the  court  held  that  the  action  was 
merely  a  proceeding  in  equity  to  declare 
the  transfers  void,  and  did  not  fall  within 
the  eitceptien  of  the  constitutional  provision 
that  "no  person  shall  be  imprisoned  for  debt 
in  any  civil  action,  on  mesne  or  final  process, 
unless  in  case  of  fraud;"  and  that  the  por- 
tion of  the  decree  ordering  his  arrest  until 
he  should  obey  such  order  was  anconstitn- 

III.  Fiitea  and  penattleH  a«  debtH. 
a.  In  general. 

Supplementing  note  in  34  L.R.A.  651. 

A  law  which  authorizes  imprisonment  for 
the  failure  to  pay  the  fine  assosaed  for  its 
infraction  does  not  authorize  imprisonment 
for  debt  wiUiin  the  constitutional  meaning 
of  the  term.  State  v.  Hoskins,  10(1  Tenn. 
430,  81  S.  W.  TBI. 

And  where  imprisonment  is  provided  for 
failure  to  pay  a  line,  the  fact  that  one 
fourth  of  the  fine  assesaed  is  paid  to  the 
complaining  witness  does  not  make  it  a 
debt,  the  enforcement  of  which  by  imprison- 
ment is  unconstitutional.  Sothman  v.  State, 
66  Neb.  302,  B2  N.  W.  303. 

The  conatitutional  prohibition  of  impris- 
onment tor  debt  is  inappiicsble  to  imprison- 
ment for  failure  to  pay  fines.  People  v. 
Zito,  237  111.  434.  H6  N.  ¥..  1041,  anirming 
140  III.  App.  Sll  (fine  for  violation  of  penal 
laws  prohibiting  sale  of  cocaine)  ;  ICe  Roe 
Chrni^,  9  N.  M.  130,  49  Pac.  052  (fine  for 
practising  medicine  without  authority  of 
board  of  health)  ;  RugKles  v.  State,  120  Md. 
653,  87  Atl.  1080  (fine  for  operating  a  motor 
vehicle  without  a  license)  ;  State  v.  Thomp- 
son, 25  S,  D.  148,  123  N.  \V.  687  (fine  for 
failure  to  pav  peddler's  license). 
L.R.A.lftl5B.' 


ishable  by  fine  therein  set  forth,    Imprison- 
ment  is  not   in  terms   provided   to   be   im- 

The  question  thua  raised  ia  ruled,  in  prin- 
ciple, by  the  caae  of  State  v,  Paint  Rock 
Coal  &  Coke  Co.  02  Tenn.  61,  30  Am.  St. 
Rep.  68,  20  S.  W.  499,  in  which  a.  statute 
was  held  unconstitutional  which  provided 
that  it  should  be  a  misdemeanor  for  any 
person,  firm,  or  corporation  to  refuse  to 
cash  or  redeem  in  lawful  currency,  any 
check  or  scrip  within  thirty  days  of  issu- 
ance, and  that,  upon  conviction,  a  pre- 
scribed flnc  should  be  imposed. 

The  court,  after  remarking  upon  the  fact 
that  it  was  not  for  any  fraudulent  intent 
of  the  person  or  corporation  issuing  the 
check  or  scrip  that  he  or  it  was  sought  to 

Under  a  statute  providing  that  a  prisoner 
who  has  served  his  sentence,  and  who  de- 
sires to  be  released  before  completely  work- 
ing out  his  fine  and  costs,  moat  pay,  in  ad- 
dition to  the  unearned  amount  of  such  fine 
and  costs,  the  value  of  the  clothes  furnished 
him  by  the  prison  contractor  while  in  hia 
custody,  the  sum  due  for  his  clothes  can- 
not be  designated  a  debt  within  the  terms 
of  the  Constitution.  Ex  parte  Dig,  88  Miss. 
587,  38  So.  730. 

See  also  Elston  v.  State,  154  Ala.  62,  4S 
So.  667,  supra,  I.  b. 

And  see  Bosenbloom  v.  State,  64  Neb. 
342,  57  L.R.A.  1122,  3!)  N.  W.  10.^3.  infra, 
rv.,  in  which  the  court  fails  to  distinguish 
between  imprisonment  for  nonpayment  of  a 
fine  and  imprisonment  for  nonpayment  of 
a  tai. 

ft.  Finen  (mpoBcd  fty  Hty  authority. 

Supplementing  not«  in  34  L.R.A.  853. 

The  constitutional  prohibition  of  impris- 
onment tor  debt  is  inapplicable  to  impris- 
onment for  failure  to  pay  fines  imposed  by 
city  authority.  Chicago  v.  Morell,  247  III, 
383,  139  Am.  St.  Rep.  340,  03  .\,  E.  205 
(penalty  for  failure  to  pay  wheel  tax); 
Peterson  v.  State,  79  Meb.  132,  14  L'.R.A. 
(N.S.)  292,  126  Am.  St.  Rep.  661,  112  N. 
W.  306  ( fines  for  violations  of  ordinance 
regulating  speed  of  railroad  trains). 

So,  it  is  held  in  Doadwood  v.  Allen,  D 
S.  D.  221,  68  N.  W.  333,  on  former  appeal 
not  involving  this  point,  8  S.  D.  filS,  (17  X. 
W.  835,  that  whether  the  action  is  civil  or 
criminal,  a  line  imjiosed  for  violation  of  a 
city  ordinance  may  be  enforced  by  im- 
prisonment without  violating  the  constitu- 
tional prohibition  of  imprisonment  for 
■'debts  arising  out  of  or  foiwded  upon  a 
contract." 

A  prosecution  for  the  refusal  to  pay  for 
the  services  of  a  hack  at  the  rate  provided 
by  ordinance  "is  not  for  the  purpose  of 
coercing  the  payment  of  the  hack  hire," 
but  "fur  the  violation  of  an  ordinance  in 
which  every  citizen  has  the  same  interest;" 
and  a  fine  levied  upon  the  offender  is  not 
a  debt  within  the  constitutional  meaning. 
Bray  v.  State,  UO  Ala.  172,  37  So.  250. 
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be  thus  puniBhed,  said;  "The  act  of  the 
legislature  in  question,  while  not  directly 
authorizing  imprisonment  tor  debt,  doea  at- 
tempt to  create  a  crime  for  the  nonpayment 
of  debta  evidenced  by  check,  scrip,  or  ordor, 
and  for  such  crime  provides  a  penalty  whicli 
may  or  may  not  be  followed  by  iraprison- 
ment.  In  that  nay  and  for  that  reason  the 
act  is  violative  of  the  spirit,  if  not  the 
letter,  of  the  constitutional  provigion  above 
cited.  It  is  an  indirect  impoeition  of  im- 
prisonment for  the  nonpayment  of  debt, 
and  is  therefore  clearly  within  the  consti- 
tutional inhibition." 

On  failure  to  pay  any  fine  adjudged,  by 

IV.  TVures  as  debts. 

Supplementing  note  in  34  L.R.A.  654. 

Imprisonment  for  refusal  either  to  work 
on  tlie  public  bighways  or  to  pay  a  tax  In 
lieu  thereof  is  not  imprisonment  for  debt 
within  the  terms  of  the  constitutional  pro- 
hibition. Mashburu  v.  State,  65  Fla.  470,  62 
So.  686. 

Likewise,  it  is  held  in  South  v.  State,  — 
Tex.  Grim.  Rep.  — ,  162  S.  W.  510,  that 
imprisonment  for  failure  to  pay  an  occupa- 
tion tax  is  not  impribonmeut  for  debt, 
whether  it  Is  imposed  for  the  purpoBe  of 
revenue  only,  or  for  revenue  and  police  rcgu- 

And  in  Rosenbloom  v.  State,  (54  Xeb.  342, 
m  L.R.A.  022,  S9  N.  W.  ]053,  it  is  held 
that  a  statute  providing  for  imprisonment 
in  event  of  refusal  to  pay  a  line  assessed 
tor  the  failure  to  pay  a  peddler's  license 
tax  is  not  unconstitutional  as  providing  for 
imprisonment  for  debt.  The  court  bases 
its  decision  on  the  ground  that  such  a  tax 
is  not  a  debt,  overlooking  the  fact  that  the 
imprisonment  is  imposed  for  the  refusal  to 
pay  the  fine,  and  not  for  the  failure  to 
pay  the  tax. 


F.  Ooattt  a 


.  Not  debts  I 


debta. 


Supplementing  note  in  34  I.,R,A.  6,>6. 

In  a  statute  providing  that  the  payment 
of  costs  in  an  action  may  "be  enforced  by 
attachment,"  the  attachment  referred  to 
is  not  a  capias  satisfaciendum,  but  merely 
oi-dinary  process  by  which  the  person  is 
brought  before  the  court  to  answer  for  an 
alleged  contempt,  and  the  statute  does  not 
therefore  provide  for  imprisonment  for 
debt.  Burbach  v.  Milwaukee  Ele<-tric  R.  ft 
Light  Co.  119  Wis.  384,  98  N.  W.  829, 

b.  Xot  debts  in  criminal  action*. 

Supplementing  note  in  .S4  L.R.A,  658. 

Costs  of  prosecution  are  not  debts  within 
the  constitutional  prohibition  of  imprison- 
ment for  debt,  especially  where  the  Con- 
stitution provides  that  in  case  of  convic- 
tion, defendants  in  criminal  actions  may 
be  taxed  with  coats.  Ex  parte  Mclnnis,  OS 
Miss.  773,  54  So.  260. 
T,.RA.1915B. 


valid. 

Obviously  the  purpose  of  the  statute  in 
question  was  to  enforce  the  payment  of 
contract  wages,  and  at  stated  periods,  un- 
der the  penalty  prescribed,  and  it  must  fall 
as  unconstitutional.  We  have  not  been 
cited  any  other  case  which  rules  the  point. 

This  court,  in  Harbison  t,  Enoxville  Iron 
Co.  103  Tenn.  421,  56  L.R.A.  316,  76  Am. 
St.  Rep.  682,  63  S.  W,  955,  affirmed  in  183 
U.  S.  13,  46  L.  ed.  55,  23  Sup.  Ct.  Bep.  1, 
upheld  as  constitutional  act  ]80O,  chap.  11, 
which  required  and  r^ulated  the  payment 

So,  a  statute  author iiing  the  imprison- 
ment of  the  complaining  witness  in  a.  mali- 
cious prosecution  until  payment  of  costs  in- 
curred in  the  action  imposed  a  penalty, 
and  not  a  dd)t  within  the  constitutional 
provision  against  imprisonment  for  debt. 
Colby  V.  Backus,  10  Wash.  347,  67  Am.  St. 
Rep.  732,  63  Pac.  36T. 

And  under  a  constitutional  provision  that 
"imprisonment  tor  debt  is  prohibited,  ex- 
cept for  the  nonpayment  of  tines  and  p^n- 
aities  imposed  for  the  violation  of  law," 
the  legislature  has  "authority  to  provide 
as  a  part  of  the  penalty  for  the  violation 
of  the  law  tlie  payment  of  costs  and  the  en- 
forcement of  the  payment  by  imprison- 
ment." Ex  parte  Bowes,  8  Okla.  Trim.  Rep. 
201,  127  Pac.  20.  It  is  further  held,  how- 
ever, that  in  the  absence  of  statutes  mak- 
ing the  costs  of  a  part  of  the  penalty,  the 
court  may  not  imprison  convicted  defend- 
ants for  nonpayment  of  costs. 

VI.  Statutory,  criminal,  or  quagi  crlm- 


a.  In  geiieral. 

Supplementing  note  in  34  L,R.A.  660. 

For  cases  involving  the  constitutionality 
of  statute  providing  for  breach  of  contract 
of  labor  or  rental,  see  note  to  Ex  parte 
Hollman,  21  L.R.A.(N.S.)   242. 

A  statute  making  it  a  felony  to  issue  a 
check  on  n  hank  without  funds  or  credit  to 
meet  it.  nitli  intent  to  defraud,  is  intended 
to  punish  the  party  "for  his  fraud,  and  not 
for  his  failure  to  redeem  his  i;heck,"  and 
does  not  provide  for  imprisonment  for  debt 
within  the  constitutional  provision.  State 
V.  Filling,  53  Wash.  404,  132  Am.  St.  Bep. 
1080,  :02  Pac.  230. 

Likewise,  a  statute  giving  subcontractors, 
laborers,  and  materialmen  liens  on  the 
money  received  by  the  contractor  in' build- 
ing and  repairing  houses,  and  making  it  a 
misdemeanor  for  the  contractor  to  apply 
such  money  to  other  uses  than  that  of  pay' 
ing  such  subcontractors,  laborers,  and 
materialmen,  makes  penal  "not  the  mere 
failure  to  pay  a  debt,  but  the  disposition 
by  the  contractor  of  a  specific  sum  of 
money  held  by  him  under  a  lien  so  as  to 
defeat  the  lien;"  and  the  statute  does  not 

ipose   imprisonment   tor   debt   within   the 
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of  laborer'!  acrip,  but  that  atntute  pte- 
scribed  a  civil  remedir  for  violation,  and 
not  a.  penalty,  so  that  it  was  not  tested  a« 
to  validitv  Ly  the  elause  of  the  Conatitu- 
tion  here  under  conBtmction. 

In  a  case  (State  v.  VVilliamB,  150  N.  C. 
a02,  63  S.  E.  ft4»l  which  declared  an  act 
iineonstitiitionnl  becanee  it  provided  for  im- 
prisonmeDt  lor  debt,  it  appearral  that  the 
a.ct  made  immetliate  provision  for  imprison- 
ment.  Clark,  Ch.  J,,  said:  "The  offense 
here  charged  baa  no  element  of  fraud,  and 
as  the  statute  impotes  imprisonment  it  can- 
not be  sustained.  Speal>ing  only  for  my- 
self, there  is  nothing,  however,  which   for- 


bids Uie  general  assembly  to  authorize  the 
imposition  of  the  fine  upon  the  tmant  of 
the  landlord  for  the  conduct  described  in 
the  statute,  but  the  party  could  not  be  im- 
prisoned for  nonpayment  of  the  fine  or 
costs,  since  that  would  be  to  allow  by  indi- 
rectioa  what  cannot  be  done  directly." 

The  court,  however,  in  that  case,  re- 
frained from  expressing  its  opinion  on  the 

The  trial  court,  following  State  v.  Paint 
Rock  Coal  Jt  Coke  Co.  supra,  held  tlie  act 
here  under  consideration  void. 

Affirmed. 


tutional  provision.  State  v.  Hertiog, 
B2  8.  C.  14,  rr.  S.  E.  374. 

So,  where  a  property  owner  refusea  to 
lay  a  sidewalk  in  accordance  with  a  city 
ordinance  which  requires  the  laying  of  side- 
walks and  imposes  fine  and  Imprisonment 
as  punishment  for  failure  to  comply  there- 
with, and  where  the  city  does  not  lay  the 
sideiralk,  it  cannot  be  objected  that  the 
ordinance  imposes  Imprisonment  for  debt, 
iince  there  is  no  debt.  (THaver  v.  Mont- 
gomerv.  120  Tenn.  448,  127  Am.  St.  Rep. 
1014,  111  S.  W.  449. 

And  a  statute  making  it  a  misdemeanor 
to  obtain  "advances  upon  representation  of 
thi>  ownership  of  property  and  promising  to 
apply  the  sauic  to  payment  of  the  debt,  and 
failing  to  do  no,"  is  not  intended  to  enforce 
payment  of  the  debt,  htit  to  punish  the 
fraud  in  falling  to  apply  the  property  to 
the  debt,  and  is  not  unconstitutional.  State 
V.  Torrence.  127  N.  C.  550,  3T  S.  E.  268. 

And  it  is  held  in  Youmans  v.  State,  7 
Ga.  App.  101,  OH  S.  E.  383,  application  to 
conipel  certification  of  question  denied  in 
133  Ga.  .')59,  66  B.  F.,  <)41,  that  a  statute 
providing  imprisonment  tor  fraudulently 
causing  a  bank  to  become  insolvent  "is 
aimed  at  the  fraudulent  practice  by  which 
the  bank  was  rendered  insolvent,  and  has 
no  reference  whatever  to  debt  or  the  fail- 
ure to  pay  back  the  money  obtained." 

A  statute  prohibiting  any  person  from 
changing  his  name  with  intent  to  defraud 
is  intended  for  the  prevention  of  fraud,  and 
does  not  violate  the  constitutional  provision 
prohibiting  imprisonment  for  debt.  Morris 
V.  State,  144  Ala.  91,  39  So.  873. 

In  State  v.  Euslev,  177  Ind.  483,  07  N. 
E.  113,  Ann.  Cas.  1914D,  1300.  it  is  held 
that  a  statute  making  a  countv  treasurer 
guilty  of  embezzlement  for  failing  to  turn 
public  funds  over  to  his  successor  must  be 
construed  as  if  such  failure  uere  expressly 
characterized  as  felonious  and  fraudulent, 
and  that  when  so  conHtnied  it  is  not  in 
conflict  with  the  constitutional  provision 
which  prohibits  imprisonment  for  debt  el- 
(-ept  in  eases  of  fraud. 

A  statute  providing  for  fine  and  im- 
prisonment for  the  sale  of  property  covered 
by  a  lien  if  the  debt  is  not  paid  within 
ten  days  after  the  sate  does  not  impose 
imprisonment  for  debt  within  the  terms  of 
1..R.A-1015R. 


the  Constitution.     State  v.   Barden,   64   S. 
C.  208.  41  S.  E.  958. 

But  see  State  v.  Pbudbntul  Coal  Co„ 
where  the  offense  created  by  the  statute  ia 
the  failure  to  pay  a  particular  character 
of  claim;  and  State  v.  Paint  Rock  Coal  A 
Coke  Co.  93  Tenn.  81,  36  Am.  St.  Hep.  6B, 
20  8.  W.  499,  cited  in  the  opinion,  and  also 
set  out  at  pp.  660,  661,  of  the  not«  in  34 
L.R.A. 

b.  Beating  board  bill. 

For  the  earlier  cases  falling  within  the 
scope  of  this  section,  see  note  on  constitu- 
tionality of  statute  providing  for  imprlaon- 
ment  for  beating  board  bill,  appended  to  Re 
Milecke,  21  L.R.A.(N.S.J  259. 

A  statute  providing  imprisonment  for 
persons  obtaining  entertainment  at  a  hotel 
or  restaurant  with  intent  to  defraud  the 
owner  thereof  does  not  contravene  the  con- 
stitutional provision  against  imprisonment 
for  debt  except  in  case  of  fraud,  since  "it 
is  plain  that  this  constitutional  inhibition 
was  directed  against  imprisonment  for 
debt  in  civil  actions,  at  the  instance  of  the 
creditor  with  a  view  to  coercing  payment 
of  his  debt,  and  had  no  reference  to  such 
actions  as  might  be  brought  by  the  state 
through  its  officers  in  the  interests  of  good 
morals  and  honest  dealing."  Clark  v.  State, 
171  Ind.  104,  84  N.  E.  984,  1«  Ann.  Cas. 
1229. 

Fil.  Enforcing   order»   and   deerece   of 


a.  In  geiu^ral. 

Supplementing  note  in  34  L.R.A.  B6T. 

As  stated  in  the  earlier  note,  the  ques- 
tion whether  imprisonment  to  enforce  or- 
ders or  decrees  of  court  constitutes  impris- 
onment for  debt  depends  upon  two  questions : 
fis.,  whether  the  money  the  payment  of 
which  is  being  enforced  by  imprisonment 
constitutes  a  debt  within  the  meaning  of 
the  Constitution,  and  whether  the  imprison- 
ment is  primarily  for  the  purpose  of  en- 
forcing the  payment  or  for  the  purpose  of 
punishment  for  failure  to  obey  the  orders 
or  decreea  of  the  court.  In  o'rder  tor  the 
imprisonment  to  be  unconstitutional,  the 
money   owed    must   he   held   to   be  a   debt 
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withiD  th«  nii'sning  of  the  CoiiBtitutioa, 
&nd  the  impriEonuient  miiBt  be  held  to  be 
for  the  purpose  of  enforcing  ite  ptij'tnent. 
If  either  of  thea?  things  is  laci:ing,  the  im- 
priBonment  cannot  be  found  to  be  iinprisoD- 
ment  for  debt  within  the  constitutional 
meaning. 

Thus,  where  o  Burviving  partner  makea 
use  of  the  coiipona  attached  to  bonds  pur- 
chased with  partnership  funds,  the  money 
due  for  the  coupons  is  merely  a  debt,  and 
eu  order  of  imprisonment  until  ho  shall 
pay  an  amount  equal  to  the  value  of  the 
coupons  is  illegal  as  providing  for  imprison- 
ment for  debt.  Ex  parte  Dickens,  18^  Ala. 
■272,  60  So.  218. 

In  the  preceding  ease  it  seemed  to  be  ad- 
mitted that  the  proceeding  was  primarily 
for  the  enforcement  of  the  payment  of  the 
money,  and  not  for  the  pnrpono  of  enforcing 
an  order  or  decree  of  court.  The  court 
therefore  devoted  itself  to  the  question  of 
whether  the  money  owed  waa  a  debt  within 
the  meaning  of  the  Constitution.  lu  the 
three  succeeding  cases  it  seems  to  be  ad- 
mitted that  the  money  owed  constitutes  a 
debt,  the  question  being  whether  the  pro- 
(■oedinga  are  primarily  for  the  purpose  of 
enforcing  the  payment  of  the  debt,  or  for 
the  purpose  of  punishment  for  disobeying 
the  orders  or  decrees  of  the  court. 

In  Knutt«  V.  Superior  Ct.  134  Cal.  680,  06 
Pac.  875,  it  was  held  that  proceedings  in 
contempt  having  for  their  avowed  purpose 
the  enforcement  of  an  order  for  the  payment 
of  rent  are  unconstitutional. 

And  in  Waldron  v.  Olsen,  81  X.  J.  L. 
32«,  70  Atl.  1061,  it  is  said:  "It  is  beyond 
the  power  of  the  lenialature  to  provide  for 
the  imprisonment  of  a  debtor  by  way  of 
attachment  for  contempt,  in  aid  of  an  e.xecu- 
tion  issued  od  a  judgment  for  a  debt,  in 
the  absence  of  fraud,  and  a  statute  which 
authorizes  imprisonment  simply  because  the 
debtor  is  entitled  to  property,  or  is  in  re- 
ceipt of  an  income,  without  an  unlawful  or 
fraudulent  refusal  to  apply  it  in  payment  I 
of  his  debt  appearing,  or  being  required, 
is  a  statute  permitting  imprisonment  for 
debt  generally,  without  regard  to  the  ques- 
tion of  fraud,  and  contrnvenes  the  Consti- 
tution in  that  particular." 

In  Second  Nat.  Bank  v.  Becker,  82  Ohio 
St.  289,  51  I,.R.A.  860,  .>0  N.  E.  1023.  it 
is  held  that  an  order  made  in  a  proceeding 
in  contempt  against  sureties  on  an  under- 
taking for  the  rc<)clivery  of  attached  prop- 
erty by  the  principal,  requiring  them  to 
pay  the  judgment  recovered  against  the 
principal,  and  directing  that  in  default  of 
such  payment  they  shall  be  imprisoned  un- 
til they  shall  pay  the  judgment,  is  an  order 
for  the  payment  of  a  debt  wilhin  the  terms 
of  the  Constitution.  The  court  says;  "It 
seems  indisputable  that  the  money  due  the 
hank  on  its  judgment  against  Becker  it  a 
debt.  .  .  .  The  end  sought  by  the  order, 
and  it«  sole  purpose  was  to  coerce  payment 
by  imprisonment." 

But,  although  the  money  owed  is  conceded 
to  constitute  a  debt,  if  the  imprisonment  is 

Erimarily  for  the  purpose  of  panishmrait  for 
.R.A.1015B. 


failure  to  obey  an  order  or  decree  of  court, 
the  imprisonment  is  constitutionaL 

Thus,  it  is  held  in  Re  Meggett,  105  Wis. 
291,  81  X.  W.  419,  that  a  statute  authoriz- 
ing  imprisonment  for  refusal  to  pay  a  sum 
of  money  in  accordance  with  the  orders  of 
the  court  is  not  unconstitutional  in  its 
application  to  a  mortgagor  who  collects 
rents  on  property  in  disobedience  to  the 
orders  of  the  court,  since,  in  that  case,  "the 
imprisonment  is  not  for  the  debt,  but  for 
disobedience  of  an  order  to  pay  money, 
made,  not  because  he  owed  it,  but  because, 
after  the  court  had  sequestered  it,  .  .  . 
he  bad  wrongfully  diverted  it  from  the 
court's  control." 

And  in  Re  Knaup,  14.)  Mo.  633,  66  Am. 
St.  Rep.  435,  46  S.  W.  liJ,  it  is  held  that 
a  court  may  enforce  its  order  to  an  execu- 
tion debtor  to  deliver  up  certain  bonds  by 
commitment  for  contempt  without  conim it- 
ting  an  unconstitutional  act. 

In  Meeks  v.  State,  HO  Ark.  o7S,  08  S. 
W.  378,  where  an  order  directing  that  a 
person  be  imprisoned  for  contempt  consist- 
ing of  disobedience  to  an  order  directing 
the  payment  of  a  debt  found  by  the  court 
to  be  due  to  a  third  persou  is  held  not  to 
constitute  imprisonment  for  debt,  the  court 
says:  "It  is  true  that  the  order  relates  to 
the  debt  evidenced  by  tlie  judgment  against 
the  estate;  but  this  in  no  way  alters  the 
fact  that  the  imprisonment  is  for  the  con- 
tempt, not  for  the  debt." 

And  it  is  held  in  Stoneliill  v.  Stonehill, 
146  Ind.  445,  46  K.  E.  600,  that  imprison- 
ment for  contempt  consisting  of  the  fail- 
ure to  pay  money  for  the  support  of  a  child 
is  for  the  purpose  of  enforcing  its  decree, 
and  does  not  constitute  imprisonment  for 
debt. 

And  in  Cooper  y.  Xolan,  138  Cal.  248, 
71  Pac.  170.  it  is  said  obiter,  that  although 
a  decree  ordering  a  person  to  surrender 
property  was  unconstitutional  so  far  as  it 
ordered  him  imprisoned  for  debt,  ho  might 
be   imprisoned  for   his  refusal  to  obey   the 

Other  cases  are  based  upon  the  ground 
that  the  money  owed  does  n   ' 


debt   within 


neaning  of   the   Con 


Tlius,  an  order  of  the  court  of  bankruptcy 
tor  the  payment  to  the  trustee  of  money 
which  constitutes  a  part  of  the  estate  in 
bankruptcy,  and  which  is  in  the  possession 
of  the  bankrupt,  has  been  held  not  to  be  an 
order  to  pay  a  debt;  and  commitment  to 
jail  for  contempt  for  failing  to  ol)ey  will 
not  therefore  be  unconstitutional.  Re  Ross- 
er.  41  C.  C.  A.  497,  101  Fed,  562:  Re 
Schlesinger,  42  C.  C.  A.  207,  102  Fed.  117: 
Mueller  v.  Nugent,  184  V.  S.  1,  46  L.  ed. 
405,  22  Sup.  Ct.  Rep.  289,  reversing  44 
C.  C.  A.  620,  10.^  Fed.  581 :  Schweer  v.  Brown, 
64  C.  r.  A.  .174,  130  Fed,  328;  Samel  v. 
Dodd.  73  ('.  C.  A.  2,-i4.  142  Fed.  68,  certio- 
rari denied  in  201  V.  S.  646.  50  L.  ed,  903, 
26  Sup.  Ct.  Rep.  761. 

But  to  imprison  a  bankrupt  for  his  fail- 
ure to  comply  with  an  order  to  deliver  up 
property   not    in    his    hands   oi    under   hu 


Cnoovjle 
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control  is  an  im  prison  ment  for  dpbt,  and 
not  for  contempt.  Bofd  v.  Qlucklifh,  53 
C,  C.  A.  461,  118  Fed.  131. 

And  in  Sampl  v.  Dodd,  73  C.  C.  A.  254, 
J42  Fed.  68,  it  ia  eaid  that  "it  iB  not  with- 
in the  power  of  the  court,  in  Bucii  a  pro- 
ceeding, to  render  judgment  for  the  vulue 
of  propei'ty  aacertained  to  be  in  the  poa- 
Beasion  of,  and  CCTitumacioualy  witliheld  by, 
a  bankrupt,  and  attach  him  for  contempt 
upon  hilt  refUBal  to  pay.  Such  procedi]-- 
would  approach  dangerously  near  the  lii 
if  it  did  not  overstep  it,  of  impriaonment 
for  debt." 

b.  Alhnntly. 

Supplementing  note  to  Ex  part 
IT  L.R.A.  (N.S.)  1140,  on  impriaonment 
for  failure  to  pay  alimony'  as  a  violation 
of  the  constitutional  praviaion  apainst  im- 
priaonment for  debt,  which  ie  supplemental 
to  the  note  in  34  L.R.A.  885. 

In  Adams  v.  Adams,  80  X.  J.  Eq.  175, 
BS  Ail.  190,  Ann.  Cas.  191.3E,  1083.  it  is 
held  that  alimony  is  not  a  debt  within  the 
meaning  of  the  eonatitutional  provision  for- 
bidding imprisonment   fur   debt.  . 

And  in  Ex  parte  Canavan,  17  N.  M.  100. 
130  Pac.  248,  it  is  held  that  where  a  hus- 
band is  impriaoned  for  failing  to  obey  an 
injunction  restraining  him  from  removing 
from  the  atate  a  part  of  the  community 
property  which  has  been  awarded  to  hia 
wife  in  divorce  proceedings,  the  imprison- 
ment is  a  pnnishment  for  his  contempt,  and 
not  a  proceeding  to  enforce  the  payment  of 
a  debt.  The  court  aavs,  however,  that  a 
different  question  would  have  been  raiaed 
if  the  husband  had  been  imprisoned  until 
he  ahould  pay  the  debt.  In  that  caae  the 
proceeding  would  be  for  the  enforcement 
of  the  delivery  of  the  property,  and  the 
question  would  then  ariae  whether  the  prop- 
erty held  by  the  husband  constituted  a 
debt. 

In  Be  KinsoMng,  135  Mo.  App.  631,  116 
S.  W.  1068,  however,  the  court  saya:  "Im- 
prisonment for  debt  being  abolished  in  this 
state,  a  party  cannot  be  imprisoned  as  for 
a  contempt  of  court  in  refusing  to  obi'y  an 
order  or  decree  directing  the  payment  of  a 
mere  debt,  such  as  ia  alimony," 

o.  Battardfi. 

Supplementing  note  in  34  L.R.A.  667. 

The  duty  of  a  putative  father  to  provide 
for  the  maintenance  of  a  baatard  child  in 
accordance  with  the  order  of  the  court  is 
not  a  debt  within  the  constitutional  inhibi- 
tion, but  a  public  duty  for  the  failure  to 
perform  which  he  may  be  imprisoned. 
State  v.  Morgan,  141  N.  C.  726,  53  S.  E. 
142. 

And  it  is  held  in  Ejc  parte  Bridgforth, 
77  Miss.  418,  78  Am,  Rt.  Rep.  532.  27  So. 
822,  that  a  sum  of  money  ordered  by  the 
court  to  be  paid  for  the  support  of  an  il- 
legitimate child  is  in  the  nature  of  a  penal- 
ty, and  is  not  a  debt  within  the  constitu- 
tional meaning  of  that  term. 

And,  although  the  proceeding  to  affiliate 
L.R.A.1915B. 


a  bastard  child  is  a  civil  proceeding,  the 
power  given  by  statute  to  commit  the 
father  to  jail  for  failure  to  pay  the  judg- 
ment for  lying-in  expenses  does  not  amount 
to  an  imprisonment  for  debt.  Land  v. 
State,  84  Ark.  1!)0,  120  Am.  St.  Rep,  25, 
105  S.  W.  00. 

d.  Agalnut  officere  of  the  court. 
Supplementing  note  in  34  L.R.A.  669. 
See  Rurbach  v.  Milwaukee  Electric  R.  & 

Light  Co.  no  Wis,  384,  00  N.  \V.  829,  suyra, 
V.  a,  in  which  the  person  who  was  complain- 
ing of  the  imprisonment  was  a  guardian  ad 
litem  and  an  officer  of  the  court. 

Vm.  Xe  exeat. 

Supplementing  note  in  34  L.K.A,  671. 

In  a  suit  in  equity  for  an  accounting  of 
property  held  under  a  contract,  a  part  of 
which  is  in  a  foreign  country,  and  for  a 
receiver  therefor,  the  court  may  issue  a 
writ  of  ne  exeat  to  preaerve  the  property 
and  to  compel  its  delivery  to  the  receiver 
to  abide  final  decree,  and  such  writ  is  not 
in  violation  of  the  constitutional  provision 
prohibiting  imprisonment  for  debt.  Good- 
in<(  V.  Reld.  101  C.  C.  A.  310,  177  Fed.  684. 

See  also  Risser  v.  Hovt,  53  Mich.  185, 
18  N.  W.  611.  supra,  11.  b.  E.  L.  D. 


UNITED  STATES  OF  AMERICA, 

(—  C.  C.  A.  — ,  216  Fed.  202.) 

Indictment  —  necessity   of    verlAcatlon 
or  tntornuitlon  In  Federal  court. 

An  information  charging  the  commission 

a  misdemeanor,  filed  by  a  state's  attorney 

I  a  Federal  court,  need  not  be  verified  or 

supported  by  an  affidavit  showing  personal 

knowledge  or  probable  cause,  the  provision 

of  the   Federal   Constitution   that   warrants 

lall  not  be  issued  but  upon  probable  cansv 

ipported  by  oath  or  affirmation  not  apply- 

g  to  the  institution  of  a  prosecution. 

(June  18,   1914.) 


The  scope  of  this  note  is  limited  to  in- 
formations, defined  as  criminal  accusations 
-ferred  by  public  prosecuting  ofiicera,  as 
distinguished  from  criminal  complaints  or 
Lccusations  made  by  private  individuals! 
ind  the  latter  are  not  included  in  the  note, 
ilthougb  sometimes  denominated  "informa- 

Ab  to  waiver  of  verification  of  informa- 
.ion,  see  note  to  Ex  parte  Talley,  31  L.R.A. 
(S.S.)   806- 
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ERROR  to  the  District  Court  of  the 
United  States  for  the  Southern  District 
of  New  Vork  to  review  a  judgment  con- 
victing defendant  of  a  violation  of  the 
pure  food  and  drugs  act.     Affirmed. 

The  facta  are  Btat«d  in  the  opinion. 

Argued  before  Coxe,  Ward,  and  Rogers, 
Circuit  Judges. 

^It.  Walter  Jeffreys  Carlln,  for  plain- 
titr  in  error; 

The  information  should  have  been  dis- 
miaeed  because  it  ia  not  supported  l^  veri- 
ItcSition  or  oath  showing  personal  knowledge 
or  probable  cause. 

United  States  v.  Polite,  35  Fed.  58;  Ejt 
parte  Bollnian,  4  Cranch,  76,  2  L.  ed.  554; 
United  States  v.  Tnreaud,  20  Fed.  621; 
Johnston  V.  United  States,  30  f.  C.  A.  G12, 
SB   U.   S.   App.   313,   87    Fed.   187,    11   Am. 


1  prelimiuarj  thereto,  see  notes  to 
People  ex  rel.  Livingston  v.  Wyatt,  10 
L.R.A.{N.S.}  159,  and  Salter  t.  State,  25 
L.R.A.(N.S.)  60. 


At 


law. 


in  England  there  were 
two  kinds  of  information  Tor  erime,  one  of 
which  was  filed  by  the  attorney  or  solicitor 
general,  and  the  other  by  the  masters  of 
the  Crown  irflice  upon  the  complaint  or  re- 
lation of  a  private  subject.  .  .  .  Former- 
ly both  of  these  informations  could  be  filed 
without  leave  of  court  and  without  further 
oath  or  ntlidavit  than  the  oath  of  office  of 
the  officer  preferring  it;  but  by  an  English 
statute  [4  i  5  U'm.  i  Mary,  chap.  18]  old 
enough  to  be  a  part  of  our  common  law  if 
applicable  to  our  conditions,  it  was  pro- 
vided that  informations  by  masters  of  the 
Crown  office  could  only  be  filed  hy  leave  of 
court,  and  that  they  must  be  supported  by 
the  affidavit  of  the  person  at  whose  suit 
they  were  preferred.  Informations  by  the 
attorney  or  solicitor  general  could  still  be 
tiled  without  leave  of  court  and  without 
affidavit  or  verification."     22  Cvc.  259. 

In  the  United  States,  it  has  been  held, 
as  stated  in  Weekh  v,  Usfted  States,  that 
the  Informations  used  by  the  prosecuting 
officers  are  Iho^e  used  by  the  attorney  gen- 
eral in  England,  and  not  those  died  by  the 
masters  of  the  Crown,  which  were  governed 
by  the  statute  above  mentioned.  And  ac- 
cordingly, it  has  been  held  that,  in  the  ab- 
sence of  any  constitutional  or  statutory 
S revision  to  the  contrary,  an  information 
led  by  a  prosecuting  attorney  need  not  be 
verified.  State  v.  Rantbergcr,  42  Mo.  App. 
468;  State  v.  Kvle,  166  Mo.  287,  56  L.R.A. 
115,  65  S.  W.  76.^   (obiter). 

Aa  stated  in  State  v.  Graham,  88  W.  Va. 
248,  40  L.R.A.1X.S.)  924,  69  S.  E.  1010: 
"A  prosecuting  officer  need  not  swear  to  an 
information  wiiich  he  officially  tenders,  un- 
L.R.A.l!il.>R. 


Crim.  Rep,  349,  22  Cyc.  287;  United  States 
V.  Sapinkow,  90  Fed.  654;  United  States 
V.  Baumert,  179  Fed.  T3S;  Re  Wilson. 
IflS  Fed.  586;  DeGralT  v.  State,  2  Okia, 
Crim.  Rep.  519,  103  Pac.  638;  Ex  part<' 
Burford,  3  Crancb,  448,  2  L.  ed.  405: 
United  Slates  v.  Morgan,  222  U.  S.  282, 
56  L.  ed.  200,  32  Sup.  Ct.  Rep.  81;  United 
States  V.  Maxwell,  3  Dill.  276,  Fed.  Cas.  No. 
16,760;  United  States  v.  Smith,  40  Fed. 
755;  Foster,  Fed.  Pr.  6th  ed.  g  494,  p. 
1859;  Erwin  v.  United  States,  2  L.R.A. 
229,  37  Fed.  470;  United  States  v.  Yar- 
borough,  122  Fed.  296. 

Mr.  Robert  Stephenson,  with  Mr.  H. 
Snowden  Marshall,  for  the  United  States: 

The  demurrer  to  the  information  on  the 
ground  that  it  was  not  supported  by  veri- 
fication  or   oath   showing   personal   knowl- 

lesB  the  statute  so  directs,  since  he  acts 
under  his  official  oath." 

And  an  information  Aled  by  the  district 

attorney  in  bis  official  capacity,  with  leave 
of  the  court,  need  not  tit:  vcrilled,  or  sup- 
ported by  any  affidavit  or  affirmation.  State 
V.  Smith,  114  La.  318,  38  So.  202.  The 
court  said:  "The  officer  acts  upon  his  of- 
ficial oath.  The  court  will  not  assume 
that  that  oath  is  not  sufficient  to  warn  him 
against  the  grave  impropriety  or  criminal- 
ity of  institutijig  a  prosecution  for  any 
other  reason  than  the  proper  administration 
of  justice.  The  purpose  of  the  official  oath 
is  to  maintain  good  faith  and  guard  against 
unjust  and  vindictive  prosecution.  If  this 
fails  of  its  purpose,  an  additional  oath 
taken  by  the  prosecuting  officer  to  verify 
the  information  would  also  fail." 

So,  in  Obermark  v.  People,  24  111,  App. 
259,  it  was  held  that  an  information  filed 
by  the  state's  attorney  on  behalf  of  the 
people,  charging  the  defendant  with  unlaw- 
fully selling  into.xicating  liquors,  need  not 

And  an   information   filed   by   the  public 

prosecutor  with  the  consent  of  the  court 
need  not  be  founded  upon  or  supported  by 
any   affidavit.      State   v.   Anderson,   30   La. 

And  in  Davis  v.  State,  11  Ca.  App.  10, 
74  S.  E.  442,  it  was  held  that  "a  criminal 
accusation  in  the  city  court  of  Savannah 
must  be  draUTi  up  by  the  prosecuting  officer, 
but  need  not  be  supported  by  a  precedent 
affidavit." 

Under  constitutional  or  statutory  provi- 
sions— 1th  Amendment  to  United  States 
Constitution,   and   similar   constitutional 

In  most  of  the  states,  there  are  constitu- 
tional or  statutory  provisions  governing  the 
filing  of  informations,  upon  which  provi- 
sions the  necessity  for  verification  depends. 
The  most  common  constitutional  provision 
affecting  this  question  is  one  similar  to  that 
contained  in  the  4th  Amendment  to  the 
United  States  Constitution,  to  the  effect  that 
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edge  or  probuble  cause  wae  properly  over- 
ruled, and  the  motion  in  arroat  of  judgment 
was  properly  denied. 

Ex  parte  WilBon,  114  U.  S.  417,  29  L.  ed. 
.  8fl.  B  Sup.  Ct.  Rep,  B35,  4  Am.  Crim.  Rep. 
283;  Mackin  v.  Utiitpd  Stfttee,  117  U.  S. 
848,  20  L.  ed.  909,  6  Bup.  Ct.  Rep.  777; 
Counaelnian  v.  Hitchcock,  142  V.  S.  54T, 
35  L.  ed.  1110,  3  Intern.  Com.  Rep,  816,  12 
Sup.  Ct.  Rep.  105;  Boyd  v.  United  States, 
116  U,  S.  616,  29  L,  ed.  746,  6  Sup.  Ct.  Rep. 
624;  Hurtado  v.  California,  110  U.  S.  516, 
524,  28  L,  ed,  232,  235,  4  Sup.  Ct.  Rep. 
Ill,  292;  Cole,  Iiifiirmation,  2C2;  !9  How. 
St.  Tr.  pp.  laffi-iasg,  Addenda;  Territory 
V.  Cutinola,  4  X.  M.  305,  14  Pac.  809; 
State  V,  Kelti),  7!)  Mo.  515 ;  Hale  v.  Henkel, 
201  U.  S.  H2-(10,  50  L.  ed.  660-662,  26  Sup, 
Ct.  Rep.  370;  Waahburn  v.  People,  10  Mich, 


372;  King  v.  SUte,  17  Fla.  183;  Lnetig 
T.  People,  18  Colo.  217,  32  Pac,  275;  SUto 
V.  Gleason,  32  Kan.  245,  4  Pac,  363,  5 
Am.  Crim.  Rep,  172;  Eichenluub  v.  State, 
36  Ohio  St.  140;  TUornbcrrj  t.  State,  3 
Tex.  App.  36;  State  v.  Dover,  9  N.  H.  488; 
Stat«  V.  Keena,  64  Conn.  212;  29  Atl.  470; 
State  V.  Guglietmo,  46  Or.  250,  69  L.R,A. 
496,  79  Pac,  577,  80  Pac.  103,  7  Ann,  Gas. 
976;  State  v.  Smith,  lU  La.  318,  322,  38 
So.  202,  204;  Information  v.  Jager,  20 
S.  C.  436,  7  S.  E.  605;  State  v.  Sickle, 
Bra/ton   (Vt.)    132. 

Rogers,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

The  defendant  has  been  convicted  of  a 
prime  committed  in  violation  of  Uie  pure 
food  and  drugs  act,  approved  June  30,  1906 


no  warrant  shall  inaue  without  probable 
cauae,  supported  by  oath  or  afBrmation. 
And  under  Huch  provisions  it  has  been  held 
that  an  information  must  be  supported  by 
the  oath  or  afSrmation  of  the  ofticer  filing 
it,  or  by  that  of  gome  other  person,  to  au- 
thorize the  issuance  of  a  warrant  of  arrest. 
United  States  v.  Sliepard,  1  Abb.  (U.  S.) 
431,  Fed.  Caa.  No.  16,273;  United  States  v. 
Baumert,  179  Fed.  735;  Luatig  v.  People, 
18  Colo.  217,  32  Pac,  275;  Noble  v.  People. 
23  Colo.  9,  45  Pac.  376;  Mvera  v.  People, 
67  111.  503  I  obiter);  Eiehenlaub  v.  State, 
36  Ohio  St.  140, 

It  will  be  observed  that  the  decision  in 
Weeks  v.  United  States,  holding  that 
verification  was  not  necessary,  is  upon  the 
aaaumption  that  the  information  was  not 
the  basis  of  an  application  for  the  issuance 
of  a  warrant  of  arrest. 

And  BO,  in  United  States  v.  Polite,  35 
Fed.  58,  it  was  held  that  an  information 
filed  bv  a  district  attornev.  which  seta  out 
that  it  is  on  his  oath  of  ullice,  but  is  not 
■worn  to,  is  not  bad  for  want  of  veriflca' 
tion,  where  the  accused  was  arrested  on  a 
warrant  issued  upon  an  aflidavit  stating 
facta  on  knowledf^,  was  brought  before  a 
committing  magistrate,  and  the  evidence 
against  hiin  was  there  taken  <hi  oath,  and 
the  information  has  been  filed  upon  this 
sworn  testimony,  and  is  accompanied  by 
the  papers  of  the  magistrate  who  held  the 
preliminary  examination,  including  tlie 
sworn  testimony  of  the  witnesses  taken  in 
the  presence  of  the  accused. 

And  an  information  filed  by  the  district 
attorney,  by  leave  of  court,  upon  a  certi- 
fied tranacript  of  the  proceedings  before 
ft  justice  of  the  peace,  after  the  accused 
had  been  arrested  and  brought  before  him 
for  a  preliminary  examination,  upon  a  com- 
plaint duly  sworn  to  before  him,  need  not 
be  verified;  and  a  statute  providing  for  no 
verification  of  an  information  in  case  a  pre- 
liminary examination  has  been  had  or 
waived  is  not  in  derogation  of  a  constitn- 
ttonal  provision  that  no  warrant  shall  is- 
sue without  probable  cause,  supported  by 
oath  or  afBrmation  reduced  to  writing, 
L.R.A.iei6B. 


where  it  also  expressly  provides  that,  unless 
a  |)reliminar^  examination  has  been  had  or 
waived,  the  information  must  be  supported 
by  a  proper  and  sufficient  afiidavit  oefore 
a  warrant  of  arrest  can  issue.  Ratcliff  v. 
People,  22  Colo.  75,  43  Pac.  553. 

So,  in  Ohio,  under  a  constitutional  provi- 
sion similar  to  the  4th  Amendment  to  the 
United  States  Constitution,— although  of 
course,  in  original  proceedings,  in  criminal 
matters  (other  than  by  indictment)  there 
must  be  an  affidavit  upon  which  to  found  a 
warrant, — an  information  filed  in  the  pro- 
bate court  need  not  be  sworn  to,  where  there 
was  a  sufficient  afiidavit  in  the  preliminary 
proceedinKs  in  the  case  before  the  maior's 
court     Oberer  v.  State,  28  Ohio  C.  C.'620. 

And  an  information  filed  by  the  prosecut- 
ing attorney  of  the  police  court  of  a  city, 
upon  the  bringing  into  court  of  the  accuse<l, 
who  has  been  arrested  under  a  warrant  is- 
sued by  the  jud^e  upon  an  afiidavit  made  by 
a  private  individual,  charging  him  with  a 
violation  of  a  citv  ordinance,  need  not  be 
verified.  O'Brien  v.  Cleveland,  4  Ohio  Dec. 
Reprint,  189,  1  Cleveland  L.  Rep.  100.  The 
court  aaid:  "He  [the  prosecuting  attorney] 
signs  it  [the  information]  olScially.  It  is 
his  oMcial  act  in  the  nature  of  an  indict- 
ment in  which  he  sets  up  the  charge  against 
this  party  for  the  purpose  of  givinc  him  to 
understand  the  nature  of  the  charge  against 
him.  It  is  not  a  prosecution  under  auy 
state  law." 

— Oklahoma  Constitution  and  statutes. 

In  Oklahoma,  under  a  constitutional  pro- 
vision that  no  warrant  shall  issue  but  upon 
probahle  cause  supported  by  oath  or  af- 
firmation, and  statutes  providing  that  all 
informations  shall  be  verified  by  the  oath 
of  the  prosecuting  attorney,  complainant,  or 
some  other  person;  and  that,  when  an  in- 
formation, verified  by  oath  or  aftiimatioii, 
is  laid  before  a  magistrate,  of  the  commis- 
sion of  a  public  offense,  he  must,  it  satisfied 
therefrom  that  the  offense  complained  of  haa 
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(act  June  30,  1906,  chap.  3915,  34  SUt. 
at  L.  768,  Comp.  Stat.  1013,  S  S71T),  The 
information  charged  the  defendant  with 
having  shipped  from  New  York  eitf  to  St. 
Louis,  Miaaouri,  a  certain  article  of  food, 
labeled  in  part  as  follows: 

"Cream  thidt — Serial  No.  2049— Manu- 
factured bj  0.  J.  Weeks  &  Company,  New 
York,  New  York,  It  is  guaranteed  to  con- 
tain no  gelatinif.  gum  arable,  egg  albumen, 
or  similar  article." 

This  label,  it  was  charged,  was  false 
and  uiisleading,  and  calculated  to  mislead 
Slid  deceive  purcliaeers  in  that  the  article 
of  food  contained  as  one  of  its  ingredients 
an  article  similar  to  gum  arable,  to  wit, 
India  gum.  The  information  was  signed 
by  the  United  States  attorney,  but  was  not 


veriSed,  nor  were  any  affidavits  filed  or  nb- 
mitted  to  the  court.  The  defendant  ap- 
peared and  demurred  to  the  information, 
and  in  specification  of  points  under  his  de- 
murrer alleged  "that  Uie  said  information 
is  not  supported  by  a  verification  or  oat^ 
showing    personal    knowledge   or    probable 

His  demurrer  waa  overruled,  and  being 
required  to  plead,  he  pleaded  not  guilty.  At 
the  close  of  tbe  trial  his  counsel  renewed  his 
motion  that  the  information  be  dismissed 
for  reasons  before  stated,  but  his  motion . 
was  denied,  and  the  case  was  submitted  to 
the  jury,  and  a  verdict  of  guilty  was  ren- 

The  question  we  have  to  decide,  therefore, 
is  whether  an  attorney  for  the  United  States 


eomniitted  it,  iHSue  a  warrant  of  arrest, — it 
has  lieen  held  that  an  information  charging 
H  misdemeanor  must  be  verified  by  the  posi- 
tive oath  or  atlirmation  of  tlie  prosecuting 
attorney  or  of  some  otber  person  competent 
to  testify  to  the  facts  presented  to  the  mag- 
Utrate,  in  order  to  authorize  the  issuance 
of  a  warrant  of  ari'est,  or  support  a  judg- 
ment of  conviction  (Ex  parte  Flowers,  2 
Okta.  Crim.  Bep.  430,  101  Pac.  800  [ohiter]  : 
ttalter  v.  State,  2  Okia.  Crim.  Rep.  464,  25 
L.R.A,  (N.S,)  fiO,  139  Am.  St.  Rep.  935, 
302  Pac,  7Jfl;  Snapp  v.  State,  2  Ofcla.  Crim. 
Rep.  515,  103  Pac.  r,33:  UeGraff  v.  State, 
■J  Okla.  Crim.  Rep.  510,  103  Pac.  u38; 
Drake  v.  State,  2  Okla.  Crim.  Rep.  G43, 
103  Pac.  8TH-.  Re  Talley,  4  Okla.  Crim. 
Rep.  398,  31  L.H.A.(N.S.)  805,  112  Pac. 
3i):  Ex  parte  Simmons,  4  Okla.  Crim,  Rep. 
xiv.,  112  Pac.  41;  Ex  parte  Crawford,  4 
Okla.  Crim.  Rep.  xiii.,  112  Pac.  41); 
unless  verification  be  waived  by  tbe  accused 
I  Re  Talley.  Ex  parte  Simmons,  and  Ex 
parte  Crawford,  supra). 

But  it  is  not  necessary,  under  the  Okla- 
homa Constitution  and  statutes,  that  an 
inf^irmation  in  a  felony  case  should  be  veri- 
fied. Re  Tallev,  4  Okla.  t;rim.  Rep.  398, 
31  L.R.A.(N.S.)  8ft5,  112  Pac.  38  (obiter): 
Davis  V.  State,  4  Okla.  Crim.  Rep.  508.  113 
Pat.  220:  Heacock  v.  State,  4  Okla.  Crim. 
Rep.  006,  112  Pac.  049;  Ilenson  v.  State, 
5  Okhi.  Crim.  Rep-  201,  114  Pac.  030; 
Martin  v.  State,  .l  Okla.  Crim.  Rep.  355, 
114  Pac.  1112;  GunncUa  v.  State,  7  Okla. 
Crim.  Rpp.  98,  122  Pac.  284;  Ilughes  v. 
State,  7  Okla.  Crim.  Rep.  117.  122  Pac. 
fi.')4:  Brown  V.  .State,  9  Okla.  Crim.  Rep. 
382.  132  Pac.  330. 

As  stated  in  Re  lalley,  4  Okla.  Crim.  Rep. 
.108,  31  L.R.A.IN,S.)  HO.j,  112  Pac.  31i,  and, 
in  substauce,  in  several  other  of  the  cases 
last  above  cited:  "Tliere  is  no  constitu- 
tional or  statutory  requirement  in  this  state 
that  informations  charijing  a  felony  be 
verified  at  all.  As  to  felonies,  the  consti- 
tutional provision  for  a  sliowinf!  of  probable 
rauae  supported  by  oath  or  affirmation,  to 
authorize  tbe  arrest  and  detention  of  the 
accused,  is  fully  met,  (1)  by  the  verified 
complaint  filnl  with  the  e.iamining  magis- 
I..U.A.191.-.R, 


trate  as  provided  for  by  S  6577  of  Snyder'a 
Comp.  Laws,  and  (2)  by  the  evidence  Uken 
under  oath  in  the  accused's  preliminary 
examination  as  required  by  %  30.  art.  2,  of 
the  state  Constitution,  and  by  his  being 
held  to  answer  by  the  magistrate,  or  by 
the  fact  that  the  accused  waived  such  pre- 
liminary examination,  thereby  admitting 
the  existence  of  probable  cause  to  believe 
him  guilty  sufiicient  to  warrant  his  formal 
accusation  and  trial.  But  these  prelimi- 
nary proceedings  are  not  required  in  mlsde- 


— Missouri   statutes. 

Under  an  early  Missouri  statute  providing 
that  an  information  filed  with  a  justice  of 
the  peace  must  be  "verified  by  the  oath  or 
affidavit  of  a  person  competent  to  testify 
against  the  accused  or  by  the  prosecuting 
attorney,"  it  was  held  that  a  prosecution 
could  not  be  maintained  upon  an  informa- 
tion fih'd  with  a  justice  of  the  peace  by  the 
prosecuting  attorney,  but  not  verified  bv 
oath  or  affidavit.  State  v.  Calfer,  —  Mo. 
—.  4  S.  W.  41.S. 

But     under     later     statutes     authorizing 

Rrosecutlons  before  justices  of  the  peace 
ir  misdemeanors  by  Information,  and  pro. 
vldlng  that  such  informations  shall  be  made 
by  the  prosecuting  attorney  of  the  county 
iu  which  the  offense  may  be  prosecuted,  under 
his  oath  of  office,  and  shall  be  filed  with  tht- 
juatice,  etc.;  and  that  whenever  the  prose- 
cuting attorney  has  knowledge  of  the  com- 
mission of  an  offense,  or  shall  be  informed 
thereof  by  complaint  deposited  with  him, 
it  shall  be  his  duty  to  file  an  information, — 
"it  is  not  necessary  that  the  prosecuting 
attorney  [or  assistant  prosecuting  attorney] 
should  anear  to  an  information  presented 
to  a  justice  of  the  peace.  In  presenting  it 
he  acts  officially  under  his  oath  of  office." 
Stale  v.  Ransberger,  IOC  Mo.  135,  17  S. 
W.  200:  State  v.  Webster,  209  Mo.  558, 
lor.  S.  W.  705;  State  v.  Fletchall.  31  Mo, 
App.  296;  State  v,  Wilkson,  36  Mo.  App. 
373;  State  v.  Parker,  39  Mo.  App,  116; 
SUte  V.  Buck,  43  Slo.  App.  443;  State  v. 
Davidson,  44   Mo,   App.  513;   State   v.   Mc- 
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can  proceed  in  the  coqrts  of  the  United 
States  by  information  to  prosecute  one 
who  is  alleged  to  have  committed  a  ntia- 
demeanor,  where  the  information  is  not 
reritied  or  supported  by  an  affidavit  ahow- 
ing  pergonal  knowledge  or  probable  cause. 
There  can  be  do  conviction  or  punish- 
inent  for  a  crime  without  a  formal  and  sufC- 
cient  ttccuBation.  A  eourt  can  acquire  no 
jurisdiction  to  try  a  person  for  a  criminal 
offense  unless  he  has  been  charged  with  the 
commission  ol  the  particular  offense  and 
charged  in  the  particulsJ'  form  and  mode  re- 
quired by  law.  If  that  is  wanting,  his 
trial  and  conviction  is  a  nullity;  /or  no 
person  can  be  deprived  of  either  life,  lilicrty, 
or  property  without  due  process  of  law. 
The   forms   or   modes   of   accusation   which 


the  law  recognises  are:  Indictment  or  pre- 
sentment by  a  grand  jury,  and  Information 
by  the  public  proaecutor. 

The  colonists  wiio  came  to  this  country 
from  England  brought  with  them  the  com- 
mon and  statute  laws  of  England  as  they 
existed  at  the  time  of  their  immigration  and 
in  so  far  as  they  were  applicable  to  the 
local  circumstances  of  the  colonies  which 
they  establiehed.  Among  the  principles  of 
the  common  law  which  they  thus  brought 
were  those  which  regulated  the  mode  of 
proceeding  in  criminal  cases,  the  law  relat- 
ing to  indictments  and  informations,  and  the 
light  to  trial  by  jury.  Prior  to  the  Declara- 
tion of  Independence,  various  statutes  had 
abolished  in  the  colonies  as  well  as  in 
England  a  number  of  the  oppressive  provi- 


Carver,  47  Mo,  App.  850;  State  v.  Hart, 
47  Mo.  App.  653;  State  v.  Haley,  52  Mo. 
App,  520;  State  v.  Sweeney,  56  Mo.  App. 
409;  State  v.  O'Connor,  58  Mo.  App.  457 
{obiier)  :  State  v.  Maupin,  71  Mo.  App. 
54:  State  v,  Blands.  101  Mo.  App.  SIS, 
74  S.  \y.  3;  State  v.  O'Kelley,  121  Mo.  App. 
178,  98  S.  W.  804;  State  v.  Ostmann,  123 
Mo.  App.  114,  100  S.  W.  896;  Stete  v. 
Simpson,  126  Mo.  App.  160,  103  S.  VV.  502. 

And  under  the  provision  that,  whenever 
the  prosecuting  attorney  has  knowledge  of 
the  commission  of  an  olTenae,  or  shall  be 
informed  thereof  by  complaint  deposited 
with  him,  it  shall  be  his  duty  to  Hie  an  in. 
formation,  an  information  filed  in  the  cir- 
cuit  court  by  the  proReoutinj];  attorney  need 
not  be  veri^ed,  as  it  is  filed  on  his  olTlcial 
with.     State  v.  Rnnifiey,  52  Mo.  App.  6CS. 

But  under  a  statute  expressly  providing 
that  informations  filed  in  courts  of  record, 
Including  the  circuit  court,  shall  be  signed 
by  the  prosecutinp  attorney  and  be  veri- 
fied by  Ills  oath  or  by  the  oath  of  some  per- 
son competent  to  testify  as  a  witness  in  the 
case,  or  be  supports  by  the  alh davit  of 
such  person,  filed  with  the  information, — 
an  information  so  filed,  but  not  verilied  or 
supported  by  affidavit,  is,  at  least,  insuffi- 
cient and  should  be  quashed  upon  motion 
(State  V.  Kirschner,  23  Mo.  App.  349; 
SUte  r,  Pruett,  01  Mo.  App.  156)  ;  and  it 
has  been  held  that  such  an  information  is 
fatally  defective,  and  will  not  warrant  the 
arrest  of  the  defendant,  or  support  a  con- 
viction thereunder  (State  v,  Bragg,  63  Mo. 
App.  22),  and  a  judgment  of  conviction 
rendered  thereon  should  be  arrested  upon 
motion  (State  v.  O'Connor,  58  Mo.  App. 
457;  State  T.  Sayman,  61  Mo.  App.  244). 

In  State  v.  Pohl,  170  Mo.  422,  70  S.  W. 
495.  where  it  appears  that  a  private  indi- 
vidual had  signed  an  information  charging 
the  defendant  with  the  crime  in  question, 
which  information  purported  to  be  sworn 
to  before  the  circuit  clerk  of  the  county, 
but  did  not  contain  tbe  seal;  and  that  the 
prosecuting  attorney  of  the  county,  in  his 
official  capacity,  and  not  under  oath,  there- 
after filed  an  information  charging  the  de- 
fendant with  tbe  crime,  upon  which  in- 
<L.R.A.IB16B. 


formation  the  defendant  was  placed  on  trial, 
— the  court,  holding  untenable  the  defend- 
ant's contention  that  the  information  wa» 
not  auHicient  to  require  liim  to  be  placed 
on  trial,  beeause  (among  other  things)  it 
was  '■not  supported  by  the  affidavit  of  any 
person,"  said:  "It  (the  information]  was 
filed  on  September  24,  1001 ;  and  since  the 
adoption  of  the  amendment  to  the  Constitu- 
tion which  took  effect  on  December  IB,  1900, 
an  information  in  case  of  felony  need  not 
he  umler  oath,  but  is  sufficient  if  presented 
by  the  attornej'  general  or  the  prosecuting 
attorney  of  the  proper  county  under  his 
official  oath." 

Concerning  this  case,  however,  the  court 
in  State  v.  Hicks,  178  Mo.  433,  77  S.  W. 
539,^the  same  judge  (Burgess)  writing 
the  opinion,--saidi  "It  was  advertently 
said  in  the  case  of  State  v.  Pohl,  170  Mo. 
4-22,  70  S.  W.  895,  that  an  information  for 
felony  filed  on  the  24th  day  of  September. 
1901,  which  was  after  the  amendment  to 
the  Constitution  went  into  effect  on  the  10th 
day  of  December,  1900,  need  not  be  under 
oath,  but  was  sufficient  if  presented  by  the 
attorney  general  or  the  prosecuting  attorney 
of  the  proper  county  under  his  official  oath. 
As  a  matter  of  fact,  however,  the  informa- 
tion in  that  case  was  supported  by  the  atli- 
davit  of  a  person  who  had  knowledge  of 
the  commission  of  the  offense  and  by  whom 
it  was  committed,  as  provided  for  by 
%  2478,  Revised  Statutes  18119,  amended  by 
Laws  inoi,  pages  138  and  139.  Moreover, 
no  objection  was  taken  to  the  information 
by  motion  to  quash,  but  for  the  first  time 
by  motion  in  arrest,  and  then  upon  the 
grounds  only  that  the  information  and  the 
allegations  therein  contained  were  insuffi- 
cient to  require  the  defendant  to  be  placed 
upon  trial,  and  because  the  information  did 
not  charge  tbe  defendant  with  a  crime 
known  to  the  law.  It  wilt  thus  lie  seen  that 
no  objection  was  taken  to  the  information 
as  not  being  sworn  to  by  the  prosecuting 
attorney,  and  what  was  said  by  us  in  this 
regard  was  mere  obiter." 

And  in  the  Hicks  Case  it  was  also  said 
that  "since  tlie  Acts  of  the  General  Assem- 
bly, approved  March  13,  1901    (Laws  1901, 
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sioDE  of  English  law  n^lating  to  criminal 
trials.      Among   the    principtcB    which   had 

thus  been  abrogated,  for  eMample,  vat  that 
which  denied  to  a  person  accused  of  a 
capital  crime  the  right  to  liavc  compulsory 
proccBB  for  his  uitneeses,  and  that  which 
withheld  from  him  the  riglit  to  exantine  on 
oath  thoae  witneBBCB  who  voluntarily  ap- 
peared for  hiiQ,  aa  well  as  that  which  for- 
bade him  the  aid  of  counsel  iu  his  defense, 
except  only  as  regarded  the  questions  of 
law.  See  United  States  v.  Reid  (1851)  12 
How.  361,  .103,  13  L.  ed.  1023,  1024. 

The  proceeding  by  information  is  said  to 
have  treen  unpopular  in  Knglsnd  and  to 
some  extent  in  the  colonies.  But  it  has 
never  been  abolished  in  Kngland,  although 
in  some  of  our  states  it  has  bci'n  done.     At 


the  time  of  the  I>eclaration  of  Independence 
it  was  a  familiar  mode  of  criminal  pro- 
cedure in  all  the  colonies. 

When  the  statute  of  3  Hen.  VII.  ex- 
tended the  jurisdiction  of  the  court  of  st&r 
chamber,  and  informations  became  restricted 
in  practice  to  that  court,  the  members  of 
which  were  the  sole  judges  of  the  law,  the 
fact  and  the  penalty,  a  very  oppressive  use 
was  made  of  them  for  something  more  than 
a  century,  "so  as  continually  to  harass  the 
subject  and  shamefully  enrich  the  Crown." 
4  Bl.  Com.  p.  aiO,  And  when  the  court  of 
star  chamber  was  abolished  in  the  time  of 
Charles  I.,  and  proceedings  by  information 
were  agsin  used  in  the  court  of  King's 
bench,  the  prejudice  which  had  arisen  from 
the    long    abuse    of    informations    was    so 


pp.  138,  139},  went  into  effect,  which  was 
before  the  information  in  the  case  in  hand 
wa?  flied,  all  informations  are  required  to 
be  signed  by  the  prosecuting  attorney,  and 
to  be  verified  by  his  oath  or  by  the  oath 
of  some  person  competent  to  testify  as  a 
witiii'ss  in  the  case,  or  be  supported  by  the 
affidavit  of  such  person,  which  shall  be  filed 
with  the  information."     Ibid. 

And  in  the  following  cases,  it  has  been 
held  that,  under  statutes  specifically  re- 
quiring that  all  Informittions  shall  be  signed 
by  the  prosecuting  attorney  and  verified  by 
his  oath  or  by  the  oath"  of  some  person 
competent  to  testify  as  a  witiiess  in  the 
case,  or  be  supported  bj'  the  affidavit  of 
such  person,  which  shall  be  filed  with  the 
information, — an  information  filed  by  the 
prosecuting  attorney,  but  not  thus  verified 
or  supported  by  alBdavit,  is  irregular,  anii 
should  be  quashed  for  such  irregularity, 
upon  motion  duly  made,  unless  amended  by 
leave  of  court,  before  verdict,  or  the  irregu- 
laritT  waived:  State  v.  Bonner,  178  Mo. 
424, '77  S.  W.  463;  SUte  v.  Schncttler,  181 
Mo.  173,  79  S.  W.  1123;  State  v.  Brown, 
181  Mo.  192,  79  S.  W.  1111  (irregularity 
waived);  Slate  v.  McCee,  181  Mo.  312,  80 
S.  W.  899;  State  t.  Sheridan,  182  Mo.  13, 
81  S.  W.  410;  State  v.  Bannigan,  182  Mo. 
15,  81  S.  W.  406;  State  v.  Decker,  185  Mo. 
182,  83  S.  W.  1082;  State  v,.  Gutke,  188 
Mo.  424,  87  e.  W.  503;  State  v.  Kdly,  188 
Mo.  450,  87  S.  W.  451;  State  v.  Runii,  105 
Mo.  App.  319,  80  S.  W.  36  (irregularity 
waived);  SUte  v.  Weyland,  126  Mo.  App. 
723,  10.T  S.  W.  660. 

So,  in  State  v.  Balch,  178  Mo.  392,  77 
8.  W.  547,  holding  the  information  therein 
fatally  defective  as  a  criminal  pleading,  the 
court  added;  "While  not  insisted  on  by 
defendants,  we  observe  that  this  information 
is  not  verified  in  any  manner  as  required 
bv"  the  statute.  (Citing  State  v.  Bonner, 
178  Mo.  424,  77  S.  W.  463.) 

And  under  this  statute,  an  information 
must  be  verified  or  supported  by  affidavit 
tiled  therewith,  notwithstanding  a  com- 
plaint, duly  verified  by  the  proBecutris,  has 
previously  been  filed  with  a  justice  of  the , 
peace,  whereupon  he  has  duly  issued  a  war- 
L.R.A.101.)B. 


rant,  and  the  defendant,  after  due  statutory 
procedure,  has  been  held  to  await  the  action 
of  the  grand  jury  or  the  tiling  against  him 
of  an  information,  and  the  trim  script  of 
the  justice,  together  with  the  verified  com- 
plaint, has  been  filed  in  the  office  of  the 
clerk  of  the  circuit  court  by  the  justice  of 
the  peace  prior  to  the  filing  of  the  informa- 
tion in  question ;  such  facts  not  being  a 
sufficient  compliance  with  the  requirement 
of  the  statute.  State  v.  T.,awhorn,  250  Mo. 
i9S,  157  S.  W.  344. 

And  au  information  signed  and  tiled  by 
the  prosecuting  attorney  is  bad  for  want  of 
a  proper  verification,  where  it  is  merely 
followed  by  an  affidavit  of  verification  upon 
information  and  belief,  drawn  as  if  to  be 
executed  by  liim,  but  signed  only  by  th« 
prosecuting  witness,  as  the  affidavit  is  not 
a  verification  by  the  prosecuting  attorn^, 
because  not  signed  by  him.  and  is  not  suffi' 
cient  as  a  verification  by  the  prosecuting 
witness,  because  made  upon  information  and 
belief  only.  State  v.  McCoy,  140  Mo.  App. 
395,  124  a.  W.  78, 

In  State  V.  Zeppenfeld,  12  Mo.  App.  S74, 
and  State  v.  Fitiporter,  17  SIo.  App.  271, 
it  was  held  that,  under  a  section  of  the 
act  establishing  the  St.  Louis  court  of  crim- 
inal correction,  which  provided  that  an  in- 
formation lodged  by  the  proaucuting  attor- 
ney or  the  assistant  prosecuting  attorney 
need  not  be  under  oath,  it  was  not  necessary 
that  an  information  filed  by  the  assistant 
or  acting  assistant  prosecuting  attorney 
should  be  verified,  notwithstanding  a  later 
general  statute  providing  that  all  informa- 
tions should  be  verified  by  the  oath  of  the 
prosecuting  attorney  or  of  some  person 
competent  to  testify  as  a  witness  in  the 
case,  or  be  supported  by  the  afGdavit  of  auch 
person,  which  should  he  filed  with  the  in- 
formation. 

But  in  thi>  later  case  of  State  v.  Bennett, 
—  Mo.  — ,  1 1  S.  W,-  284.  the  supreme  court 
of  Missouri  held  that,  under  the  general 
law,  an  information  filed  in  the  St,  Louis 
court  of  criminal  correction  by  the  assist- 
ant prosecuting  attorney  thereof  must  be 
verified  or  aupported  by  aflldavit  as  pro- 
vided by  said  law,  notwithstandii^  the  ear- 
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ttrong  that  it  wu  atreauouBl;  contended 
thjLt  ftll  proc«edinga  by  information  were 
Illegal  •«  being  contrary  to  the  nature 
of  Engliab  laws  and  to  Magna  Charta.  But 
the  objections  were  overruled;  Sir  Matthew 
Hale  sayingt  "That  altliough  in  all  crim- 
jnal  casea  the  most  regular  and  safe  way, 
and  most  consonant  to  the  sCatuti'  of  Magna 
Charts,  is  by  prenentment  or  indictment  of 
twelve  Bworn  men,  yet,  for  crimes  inferior  to 
capital  oncB.  proceedings  might  be  by  In- 
fomiatioTi,  and  this,  from  long  and  frequent 
practice,  he  held  was  certainly  cstahllBhcd 
aa  the  law  of  the  land.  Prynn's  Case,  5 
Mod.  4fi3;  Rei  v,  Berchet,  1  Shower,  K.  B. 
106;  Bacon  Abr.  Information,  A;  2  Hawk. 
P.  C.  260;  4  Bl.  Com.  310;  1  Chitty,  Crim. 


Law,  843;  1  Er8l;ini:,  Speeches,  276;  iJUte  v. 
Dover   (1638)   0  X.  H.  468. 

And  the  unpopularity  of  informations 
was  not  restricted  to  the  mother  country, 
but,  aa  we  have  already  said,  existed  to 
some  extent  in  this  country.  Mr.  Justice 
Wilson  of  the  Supreme  Court  of  the  United 
States,  and  who  was  also  a  member  of  the 
Constitutional  Convention  of  1787,  in  the 
lectures  which  he  delivered  as  profusaor  of 
law  in  the  ITiiiverBity  of  Pennsylvania  in 
17DO-g-2,  after  calling'  attention  to  the  two 
kinds  of  informations— thoiie  hied  ex  ojjivio 
by  the  public  prosecutor  and  those  carried 
on  ill  the  name  of  the  couimonwealtb  or 
Crown,  but  in  fact  at  the  instance  of  some 
private  person  or  common  informer — said; 
"Xbe  first  have  been  the  source  of  much; 


lier    special    statute    relating    to  the    local 

But  the  affidavit  is  not  required  to  be 
signed  by  the  prosecuting  attorney,  and 
there  is  a  substantial  compliance  with  the 
statute,  if  the  information  is  signed  by  bim, 
and  the  clerk  of  tbe  court  in  which  it  is 
filed  certifies  under  his  hand  and  the  seal 
of  the  court  that  the  "proaecuting  attorney 
makes  oath  and  says  that  tlie  facta  stated 
in  the  infonoatiou  are  true  accoi'ding  to 
hia  beat  knowledge,  information,  and  be- 
lief (State  v.  Hicks,  178  Mo.  433,  77  S. 
W.  539),  or  a  notary  public  of  the  county 
certifies  under  his  hand  and  seal  that  the 
required  oath  waa  administert'd  to  the 
prosecuting  attorney  {State  v.  Zehndcr,  — 
Mo.  App.  — ,  IGS  S.  W.  661). 

And  the  omission  of  the  proaecuting  at- 
torney to  verify  an  inforroation  is  simply 
an  irregularity  which  does  not  render  tbe 
information  or  the  proceedings  under  it  void, 
and  the  information  may  be  amended  by 
leave  of  court,  by  adding  a  verification,  at 
any  time  before  trial,  or  the  irregularity 
mav  be  waived  by  the  defendant.  State  v. 
Sch'nettlcr,  181  Mo.   173,  7B   S.   W.   1123. 

And  where  an  information  was  properly 
verified  before  trial,  tbe  omission  to  veri- 
fy it  before  filing  was  an  irregularitv  which 
ia  cured  by  verdict.  State  v.  Patton,  94 
Mo.  App.  32,  67  S.  W.  970. 


— Texaa   Constitution   i 


I   statutes. 


Under  a  constitutional  provision  that  no 
warrant  shall  issue  without  probable  cause, 
supported  b^  oath  or  affirmation,  and  stat- 
utes requiring  that  an  information  shall 
be  based  upon,  and  shall  not  be  presented 
prior  to  tbe  making  of,  the  written  affidavit 
of  some  credible  person,  sworn  to  before 
the  county  or  district  attorney,  or  aom^ 
officer  authorized  by  law  to  administer 
oaths,  and  filed  with  or  prior  to  the  in- 
formation,— such  an  affidavit  ia  absolutely 
essential  to  the  validity  of  an  information, 
and  an  information  not  hnsed  upon  an  af- 
fidavit as  thus  described  is  fatally  defec- 
tive, and  wholly  insufficient  to  support  a 
conviction  Morris  v.  State,  2  Tex.  App. 
r.R  A,19].^ri.  A 


2S  Tex 


602:  Thornherry  v.  State,  3  Tei.  App.  3U) 
Deon  V.  State,  3  Tex. -App.  435  (obiter); 
Turner  v.  State,  3  Tex.  App,  551 ;  Dishongb 
v.  State,  4  Tex.  App.  158;  Casey  v.  State, 
5  Tex.  App.  482;  Scott  v.  State.  9  Tex. 
App.  434:  Tliomas  v.  State,  14  Tex.  App. 
70;  Wadgj-raar  v.  State,  21  Xex.  App.  450, 
2  8.  W.  768;  Robertson  v.  SUte,  25  Tex, 
\V.  850;  Neiman  v.  State, 
0,  IfJ  S.  \V.  253;  Jennings 
V.  State,  30  Tex.  App.  428,  13  8.  W.  90: 
White  V.  SUte,  —  Tex,  Crim,  Eep.  — ,  33 
S.  W.  391;  Domingues  v.  State,  37  Tex. 
Crim.  Rep.  425,  35  S.  W.  073;  Moore  v. 
State,  —  Tex.  Crim.  Rep.  — ,  105  S.  W. 
817;  Abbey  v.  State,  55  Tex.  Crim.  Rep. 
232,  115  S.  W.  IIBI;  Mendoi  v.  State,  56 
Tex.  Crim.  Rep,  65,  118  S.  W.  1031;  Car- 
roll V.  State,  56  Tex,  Crim.  Rep.  78,  118 
S.  W.  1031  ;  Montgomcrv  v.  State,  80  Tex. 
Crim,  Rep.  303,  131  S.  fr.  1087. 

— miscellaneous   statutes. 

Under  a  statute  providing  that  prose- 
cutions for  violations  of  the  provisions 
thereof  shall  be  on  tnformution  filed  bv  the 
United  States  marehai  or  any  deputy 'mar- 
shal, or  by  the  district  attorney  or  by  any  of 
his  assistants,  or  may  be  by  indictment ;  and 
that  it  abaJl  be  the  duty  of  said  ofKcers,  on 
the  representation  of  two  or  more  reputable 
citizens,  to  lite  such  information,  or  to  pre- 
sent the  facts  allied  to  constitute  violations 
of  the  law  to  the  grand  jury, — the  informa- 
tion therein  authorized  need  not  be  verified 

lie  ofHcer  filing  it,  or 
affidavit.  United  States  v 
Co.  3  Alaska,  595. 

And  under  a  statute  providing  that  "all 
offenses  cognizable  in  county  courts  shall 
be  proaecuted  by  information  of  the  state's 
attorney,  attorney  general,  or  some  other 
person,  and  when  an  information  is  preaent- 
ed  by  any  person  other  than,  the  state's 
attorney  or  attorney  general,  it  shall  be  veri- 
fied by  affidavit  of  auch  person," — an  infor- 
mation signed  and  filed  by  the  state's  attor- 
ney in  his  official  capacity  need  not  be  veri- 
fied. People  v.  Viskniskki.  2J5  III.  384,  90 
N.  K.  (121,  affirming  169  111.  App.  230;  Sam- 
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tlie  Bvcond  hare  Ikh^ii  the  source  of  intolera- 
ble vexation;  both  were  the  readj  toole,  bf 
itaing  which  Kiupsuii  and  Dudley  and  an 
arbitrary  star  cliamber  fashioned  the  pro- 
ceedings of  the  law  into  a  thousand  tyran- 
nical forms.  Neither,  indeed,  extended  to 
capital  crimes;  but  ingenious  tyranny  can 
torture  in  a  thousand  shapes  without  de- 
priving tbe  person  tortured  of  his  life." 

After  calling  attention  to  the  fact  that 
in  England  ri'straints  had  been  impoBed 
upon  informations  at  tlie  instance  of  pri- 
vate persons,  hut  not  upon  tlioae  filed  ex 
officio  by  the  public  prosecutor,  iie  went  on 
to  say;  "By  the  Constitution  of  Pennsyl- 
vania, both  kinds  are  elTectually  removed. 
By  that  Constitution,  however,  informations 
are    atill    sulTered    to    live;    but    they    are 


bound  and  gagged.  They  are  confined  to 
oflieial  miedeiueanors ;  and  even  against 
those  they  cannot  be  slipped  but  by  leave  of 
the  court.  By  that  Constitution,  'no  person 
shall,  fur  any  indictable  olTense,  be  pro- 
ceeded against  criminally  by  informatioe,' 
'unless  by  leave  of  the  court,  for  oppres- 
sion and  misdemeanor  in  office.' "  2  Wil- 
son's Works,  Andrews's  ed.  p.  450. 

There  seems  to  be  no  doubt  that  prose- 
cution by  information  is  as  ancient  as  the 
common  law  its.-lf.  The  subject  had  no 
reason  to  complain  because  this  method  of 
prosecution  uas  adopted,  for,  as  Blacketone 
Commentaries,  vol.  i,  p.  310,  states:  "Tbe 
same  notice  was  given,  the  same  process 
was  issued,  the  same  pleas  were  allowed, 
the  same  trial  by  jury  was  had,  the  same 


uel  V.  People,  164  III.  384,  45  N.  E.  728 
(ofiiier)  ;  Girou>  v.  People,  ]32  111.  App. 
5«2;  Hall  V.  People,  134  111.  App.  559. 

In  People  v.  Viskniskki,  255  III.  3S4,  99 
N.  E.  021,  however,  the  court  said:  "Plain- 
filT  in  error  concedes  that  the  statute  above 
<luoted  authorizes  the  prcscntstion  of  an  in- 
formation by  the  state's  attorney  without 
any  affidavit,  but  he  urges  that  this  statute 
is  unconstitutional,  as  being  in  violation  ot 

5  6  of  the  Bill  of  Bights.  T^e  constitutional 
question  suggested  was  waived  by  the  ptain- 
tilT  in  error  by  removitig  his  case  to  the  ap- 
pellate court,  and  he  cannot  now  be  heard 
in  this  court  upon  that  question." 

Under  the  Kansas  Code  of  Criminal  Pro- 
cedure, the  terms  of  which  are  not  set  out, 
an  Information  must  be  verified  by  the  oath 
of  the  prosecuting  attorney,  the  complain- 
ant or  some  other  person  (State  v.  Spencer, 
43  Kan.  119,  23  Fac.  1591;  but  an  informa- 
tion filed  by  the  county  attorney  need  not  l>e 
verified  by  him.  where  it  is  duly  verified  by 
the  positive  oath  of  some  other  person 
(State  v.  Brooks,  33  Kan.  70a,  7  Pac.  591, 

6  Am.  Crim.  Rep,  299). 

Under  a  provision  of  the  charter  and  laws 
of  a  city,  tnat  "prosecutions  in  the  record- 
<t'9  court  for  crimes,  misdemeanors,  and  of- 
fenses arising  under  the  laws  of  this  state, 
and  within   the  jurisdiction   of  said 


an  inforoiitjon  shall  be  tiled  against  any 
person  held  for  trial  before  said  court  it 
shall  not  be  necessary  that  said  information 
be  verified  by  oath," — an  information  signed 
by  the  prosecuting  attorney  and  filed  by  him 
in  the  recorder's  court  of  the  city,  in  which 
court  t^e  defendant  is  to  be  tried,  need  not 
be  verified  by  the  oath  of  the  prosecuting 
attorney  or  any  other  person.  People  v. 
Qraney,  91  Mich.  646,  52  N.  W.  66. 

And  under  a  statute  providing  thst  the 
name  of  the  district  attorney  shall  be  sub- 
scribed to  all  informations,  by  himself  or 
his  deputr,  and  that,  in  all  cases  in  which 
the  defendant  has  not  bad  or  waived  a  pre- 
liminary examination,  there  shall  be  filed 
with  the  information  the  affidavit  of  some 
credible  person  verifving  the  information, 
T..R.A.1915B. 


etc, I — no  verification  of  any  kind  need  be 
attached  to  an  information;  but  where  a 
verification  is  necessary  at  all,  it  must  be 
contained  in  the  independent  affidavit  of  a, 
proper  person,  filed  with  the  information,  as 
prescribed  in  the  statute.  White  v.  People, 
8  Colo.  App.  289,  45  Pac.  53B. 

So,  under  the  Indiana  statute  upon  the 
subject  of  prosecutions  by  information,  such 
a  proceeding  must  be  based  upon  an  affidavit 
first  filed;  and,  on  due  motion,  an  informa- 
tion not  founded  on  such  an  affidavit,  1(^1- 
ly  sworn  to,  should  be  quashed  (Carpenter 
V.  SUte,  14  Ind,  109;  Cantwell  v.  State, 
27  Ind,  505 ;  Miller  v.  State,  122  Ind.  355,  24 
N.  E.  158),  or  a  judgment  of  conviction, 
after  a  trial  on  such  an  information,  should 
be  arrested  (Baramore  v.  State,  i  Ind.  524)  ; 
and  it  is  not  sufficient  that  the  information 
itself  is  merely  verified  (Carpenter  v.  State, 
supra ) . 

And  in  Virginia,  an  information  not  filed 
either  upon  a  presentment  or  indictment  by 
a  grand  jury,  or  upon  a  complaint  in  writ- 
ing verified  by  the  oath  of  a  competent  wit- 
ness, as  required  by  statute,  cannot  be  main- 
tained, and  will  not  support  a  judgment  of 
conviction.  Wilson  v.  Com.  87  Va,  94,  12 
S.  E.  108. 

Sumcicn 


A   formal   complaint   to   the  court,   of  a 

constructive  criminal  contempt,  made  by  one 
of  the  prosecuting  officers  of  the  court,  in 
his  official  capacity, — he  being  duly  ewom 
to  the  proper  performance  of  his  official 
duties, — carries  with  it  the  sanction  of  hia 
oath  of  office,  and.  in  the  absence  of  a  stat- 
ute or  an  established  rule  of  law  requiring 
that  in  all  cases  the  complaint  itself  shall 
be  sworn  to,  requires  no  other  verification, 
to  justifv  the  issuance  of  process  and  a  hear- 
ing. Hurley  v.  Com.  188  Mass.  443,  74  N.  E. 
677,  3  Ann.  Cas.  757.  The  court  said: 
"Assuming,  as  we  do,  that  a  statement  ot 
a  constructive  criminal  contempt  should  be 
properly  verified  before  action  is  taken  upon 
it  by  a  court,  we  are  of  opinion  that  a 
form'al  presentation,  by  a  sworn  prosecuting 
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Judgment   waa  givm   by   the   uuse   judges, 
as  it  tbe  pro«ecutioD  bad  been  by  indict- 

Moreover,  it  seems  to  bave  alwaya  been 
tiie  rule  that  the  substantial  parts  of  the 
information  had  to  be  drawn  with  as  much 
exactitude  as  the  corresponding  parts  of  ao 
indictment  for  the  same  offense. 

In  the  early  years  of  tbe  Federal  govern- 
ment,  informations  were  principallj  used, 
if  not  eiclusivelj  used,  for  the  recover;  of 
fines  and  forfeitures.  And  Mr.  Justice 
Storj  in  his  Commentaries  on  the  Consti- 
tution, S  ITSO,  published  in  1833,  said,  in 
speaking  of  infonaationB :  "This  process  is 
rarely  recurred  to  in  America;  and  it  baa 
never  yet  been  formatly  put  into  operation 
by   any  positive  authority  of  Congress  un- 


der the  national  government,  in  mere  cases 
of  miademeanor,  though  common  enoi  ^h  in 
civil  prosecutions  for  penalties  and  forfel- 

But  within  tbe  last  fifty  years  proeecu- 
tiona  by  informations  have  increased  great- 
ly in  the  Federal  courts.  See  Ex  parte 
Wilson,  114  U.  S.  417,  425,  29  L,  ed.  89, 
5  Sup.  Ct.  Rep.  935,  4  Am.  Crim.  Rep.  2S3. 

It  appears,  as  Stephen  states  in  his  His- 
tory of  the  Criminal  Law,  vol.  1,  p.  295, 
that  from  tbe  earliest  times  the  law  ofiicers 
of  the  King  accused  persons  of  offenses  not 
oapital  in  his  own  court  without  the  inter- 
vention of  a  grand  jury.  But  the  right  to 
prefer  a  criminal  information  is  at  common 
law  restricted  to  misdemeanors. 

law  any  information  will  lie 


officer,  is  a  sulflcient  verifieation  to  justify 
judicial  action." 

So,  under  a  ntatute  providing  that,  in 
certain  casea,  ''the  prosecution  shall  be  in 
the  form  of  an  information  on  the  official 
oath  of  the  corporation  counsel,"  an  infor- 
mation signed  and  presented  by  the  corpora- 
tion counsel,  and  stating  that  he  "comes  in- 
to court,  and  upon  liis  oatli  of  office  gives 
the  court  to  underBlanil.''  etc..  need  not  l>e 
otherwise  veriiled.  us  the  personal  presenta 
tion  by  the  officer  of  an  information  contain. 
ing  this  statement  and  signed  by  him  is  to 
be  "regarded  as  the  actual  taking  of  the 
oath  required  by  law,  and  quite  as  legal, 
although  expressed  in  writing  or  in  print, 
BS  if  expressed  verbally."  Information 
against  -Tager,  29  S.  C,  438.  7  S.  E.  005. 

And  in  State  v.  Comstock,  27  Vt.  553,  it 
was  held  that  a  criminal  complaint  made 
and  si<nied  before  a  justice  of  the  peace  by 
a  ''town  grand  juror,"  in  his  official  capacity, 
—he  being  "a  standing  officer  of  the  govern- 
ment, aa  much  so  as  tbe  state's  attorney," — 
need  not  state  that  it  is  made  upon  his  oath 
of  otricp.  as  it  will  be  presumed  that  he  has 
taken  that  oath,  and  his  official  act  must 
have  been  under  the  sanction  thereof,  and 
no  other  oath  is  required  of  him. 

And  a  statute  authorizing  the  institution 
of  a  criminal  prosecution  by  an  informa- 
tion filed  by  the  district  attorney,  without 
requiring  any  verilication  thereof  other  than 
his  offlcial  oath,  although  not  requiring  that 
the  information  be  preceded  by  the  arrest 
or  preliminary  examination  of  accused, 
does  not  contravene  the  due  process  of  law 
clause  of  the  14th  Amendment  of  the  Feder- 
al Constitution.  Lpm  «oon  v.  Oregon.  2'29 
U,  S.  586,  57  L.  ed.  1340,  33  Sup.  Ct.  Rep. 
783. 

And  even  under  the  provision  of  the  4th 
Amendment  of  the  United  States  Constitu- 
tion, that  no  warrant  shall  issue  but  on 
probable  cause,  supported  by  oath  or  affir- 
mation, it  has  been  held  that  an  information 
filed  by  the  district  attorney  needs  no  veri- 
fication, as  his  oath  of  office  is  a  sufficient 
compliance  with  that  provision ;  an  informa- 
tion filed  by  a  public  prosecuting  officer 
being  "probable  cause"  for  the  issue  of  a 
LE.A.1015B. 


warrant,  and  his  oath  of  office  being  suffi- 
cient support  tliereof.  under  the  provision. 
Territory  v.  Cutioola,  4  N.  M.  305,  14  Poo. 
809. 

Likewise,  in  .State  v,  Ouglielmo,  46  Or. 
260,  69  L.R.A,  468,  79  Pac.  577,  7  Ann.  Gas. 
978,  rehearing  denied  in  48  Or.  262,  69 
L.R.A.  473,  80  Pac.  103,  7  Ann.  Gas.  981, 
it  was  held  that,  notwithstanding  a  con- 
stitutional provision  against  the  issuing  of 
warrants  for  the  arrest  of  any  person,  ex- 
cept upon  probable  cause,  supported  by 
oath  or  affirmation,  an  information  Bled 
by  the  prosecuting  attorney  need  not  i>e 
verified,  to  authorise  the  issuance  of  a 
warrant  of  arrest  or  support  a  judgment 
of  conviction,  as  the  prosecuting  attorney's 
official  oath  is  suflicient  to  comply  with 
the  constitutional  provision.  The  court 
said;  "The  Bill  of  Rights  of  this  state, 
does  not  demand  that  the  oath  or  afTirina- 
tion  sustaining  the  probable  cause  shall 
be  reduced  to  writing,  nor  docs  our  stat 
ute    require    an    information    charging    the 

in  the  absence  of  any  enactment  on  the  sub- 
ject, the  rules  of  the  common  law  io  rela- 
tion to  informations  exhibited  by  the  at- 
torney general  are  applicable  and  control- 
ling. And  as  an  indictment  "is  based  on 
and  supported  by  the  oath  of  tin-  ;!raud 
jurors,  which  fact,  in  this  state,  need  not  be 
recited  in  the  written  accusation,  so  an  in- 
formation, under  our  statute,  need  not  be 
verified;  tor  the  official  oath  of  the  person 
whose  duty  it  is  to  pnsecute  the  formal 
charge  complies  with  the  requirement  of  the 
organic  act,  and  supplies  the  necessary  oath 
or  affirmation,  thereby  supporting  the  prob- 
able cause." 

And  an  information  filed  by  the  district 
attorn^  on  his  oath  of  office  is  supported 
by  sumelent  oath  to  satisfy  the  require- 
ment of  the  Louisiana  Bill  of  Rights,  that 
no  warrant  shall  issue  except  upon  prob- 
able cause,  supported  by  oath  or  affirmation, 
without  any  verification  or  supporting  affi- 
davit. "A  special  oath  by  that  officer  is 
not  required,  nor  an  oath  on  the  part  of  the 
person  complaining,  if  the  officer,  in  the 
of  a  proper  discretion,  deems  that 
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for  any  misdemeanor,  but  not  for  a  felony." 
22  Cye.  187,  And  cases  there  cited. 

The  offense  charged  in  the  information 
now  under  consideration  was  plainly  a  mis- 
demeanor, and  for  mors  than  200  years  in 
England  the  right  h^  been  estabtiehed  to 
prosecute  by  infoimtatioa,  and,  without  the 
sanction  of  a  grand  jury,  a  person  charged 
with  having  committed  a  misdemeanor. 

Bacon  in  his  Ahridginent,  vol.  3,  835, 
after  stating  that  an  information  differs 
principally  from  an  indictment  in  that  "an 

he  has  Buflicient  ground  to  present  an  in- 
formation without  requiring  that  oath." 
State  V.  Smith,  J14  I-a.  322.  38  So.  20*. 

But  under  the  Oklahoma  conetitutional 
proviBioD  that  no  warrant  shall  issue  but 
upon  probable  cause,  supported  by  oath  ur 
afUrmation,  it  has  been  expressly  held  that 
ao  inforxDstioa  merely  on  the  official  oath 
of  the  prosecuting  attorney,  without  other 
veriRcation,  is  not  suQicient.  The  Okla- 
homa criminal  court  of  appeals  said : 
"This  contention  [that  an  information  Hied 
by  the  prosecuting  attoTnc3'  reijuires  no 
veriflcation  other  than  his  official  oath)  is 
obviously  without  merit.  The  error  of  the 
argument  is  so  self-evident  as  to  require 
only  a  passing  notice.  Counsel  oier looks 
the  fact  tliat  by  the  adoption  of  tbe  4th 
.Amendment  of  the  Federal  Constitution 
the  procedure  by  information  lost  its  prerog- 
ative function  or  quality.  It  could  not 
thereafter  be  the  vehicle  of  preferring  any 
arbitrary  accusation.  .  .  .  The  constitu- 
tional provision  in  the  Bill  of  Rights  is 
but  a  reiteration  of  this  essential  safe- 
guard of  the  liberty  and  security  of  the 
citizen  against  the  arbitrary  action  of  those 
in  authority.  Such  pernicious  practice  may 
suit  the  purpose  of  despotic  power,  but  is 
alien  to  the  pure  atmosphere  of  political 
liberty  and  personal  freedom.  The  consti- 
tution enpressly  requires  a  showing  of  cause 
before  a  warrant  ahaU  issue,  and  the  consti- 
tutional safeguards  for  security  and  liberty 
cannot  in  this  manner  be  abrogated  or 
abridged.  Thcv  must  stand  as  adopted  bv 
the  people."  Salter  v.  State,  2  Okla.  Crim, 
Rep.  464,  26  L.R.A.(N.S.)  60,  1311  Am.  St., 
Bep.  935,  102  Pac.  719;  Snapp  v.  SUte,  | 
2  Okla,  Crim.  Rep.  616,  103  Pac.  SS3. 


Amended    information. 

An  information  amended  at  the  trial  in 
a  mere  matter  of  form,  to  correct  a  mistake 
in  spelling,  need  not  be  reverified.  State 
V.  Bugg,  66  Kan.  668,  72  Pac.  236,  14  Am. 
Crim.  Bep.  106. 

And  where  an  information  verified  by 
the  prosecuting  witness  is  amended  in 
matter  of  form,  after  the  defendant  had 
been  arrested  under  the  warrant  issued 
thereupon,  and  when  he  appears  for  trial, 
by  adding,  in  the  presence,  and  at  tbe  in- 
stance, or  with  the  full  assent,  of  the  prose- 
cuting witness,  certain  words  which  do  not 
change  the  offense  charged,  the  information 
I-.R.A.191SB, 


indictment  is  an  accusation  found  by  the 
oath  of  twelve  men.  whereas  an  information 
is  only  the  allegation  of  the  officer  who 
exhibits  it,"  goes  on  to  explain  that  there 
were  two  kinds  of  criminal  informations  in 
use  in  England  under  the  common -law 
procedure.  The  first,  which  was  for  of- 
fenses more  immediately  against  the  king, 
was  filed,  he  says,  by  the  attorney  general 
ea  officio  and  without  leave  of  court.  The 
second,  which  was  for  offenses  against  pri- 
vate individuals,  was  ezhibit«d  by  masters 


need  not  be  sworn  to  anew.  State  v.  Nash, 
51  S.  C.  310,  28  S.  E.  946. 

So,  where  the  prosecuting  attorney  who 
filed  and  verified  an  information  has,  by 
leave  of  court,  amended  the  same  by  insert- 
ing, over  his  own  signature  and  aSidavit,  in 
one  place  tlie  word  "deliberately."  and  in 
another,  "wilfully,"  the  informaticn  need 
not  be  reverilied,  under  a  statute  providing 
that  ''any  afltdAvit  or  information  may  b? 
amended  in  matter  of  form  or  substance  at 
any  time  by  leave  of  court  before  the  trial, 
and  on  the  trial  as  to  all  matters  of  form 
and  variance,  at  the  discretion  of  the  court, 
when  the  same  can  be  done  without  prej- 
udice to  the  substantial  rights  of  the  de- 
fendant, on  the  merits,  etc."  StAte  v.  IJar- 
ling,  216  Mo.  450.  23  L.R.A.(N.S.)  272, 
12H  Am.  St.  Rep.  526,  115  S.  W.  1002. 

At^d  where  on  original  information  was 
positively  verified,  and  tlie  defendant  was 
legally  arrested  thereon,  and  afterwards 
gave  bond  and  thereafter  appeared  in  pur- 
suance of  tbe  provision  of  the  bond  and  not 
because  of  the  warrant,  and  amendment  of 
the  information  by  adding  the  word  "un- 
lawfully'' does  not  render  necessary  a  new 
verilicatLon.  or  alTord  a  ground  for  quashing 
the  information  for  want  thereof.  State  v. 
Engborg,  63  Kan.  Sr.3.  66  Pac.  1007. 

Where  the  county  attorney,  upon  leave 
obtained,  filed  in  a  criminal  ease  an  amend- 
ed complaint  in  seven  counts,  verified  by 
himself,  and  has  siibsequentty,  with  the 
permission  of  the  court,  stricken  out  all 
of  the  counts  except  two,  and  changed  the 
number  of  one  of  the  two  remaining  counts, 
making  the  complaint  practically  the  same 
as  the  original  complaint  in  the  action,  it 
is  not  necessary  that  it  should  be  again 
verified  after  the  striking  out  of  the  several 
counts  and  the  changing  of  the  number. 
State  V.  Bedford,  32  Xan.  198,  4  Pac.  96. 

But  where  an  information,  verified  as  re- 
quired by  law,  is  amended  by  interlineation 
containing  a  new  and  material  allegation, 
it  must  be  reverified.  Hazelton  v.  State,  S 
Okla.  Crim.  Rep.   184.  126  Pac.  703. 

And  where  a  duly  verified  information 
charging  one  with  the  statutory  offense  of 
imputing  a  want  of  cbastity  to  a  female  is 
amended  by  permission  of  the  courts,  under 
statutory  authority,  SO  as  to  charge  the 
accused  with  the  wholly  distinct  statutory 
offense  of  using  obscene  language  in  a  pub- 
lic place,  it  must  again  be  verified  as  pro- 
vided  by    statute.      Hubbard    v.   Territory, 
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of  th«  Crown,  and,  at  matter  ol  course, 
prior  to  the  Btatute  oE  4  &  6  William  k 
IMaiy,  chap.  18.  But.  after  tbat  sUtute 
vas  enacted,  informations  of  the  second 
class,  he  declares,  could  not  be  filed  except 
upon  leave  of  court,  and  all  such  iitforma- 
tiona  had  to  be  supported  b;  the  affidavit 
of  the  person  at  whose  suit  it  was  filed. 

In  the  United  States  it  has  been  eug- 
geated  that  informations  brought  b;  the 
prosecuting  offlcera  answer  to  the  informa- 
tions filed  bj  the  maateCB  of  the  Crown,  and 
which,  as  said,  had  to  be  supported  by  affi- 
davit, and  not  to  the  informations  of  the 
first  class  or  those  which  related  more  im- 
mediately to  the  King,  and  which  could  be 
tiled  without  affidavit.  Those  who  make 
this  auggestifm  rely  upon  the  statement 
found  in  Blachatone's  Commentaries,  vol.  4, 
p.  309,  where  that  distinguished  commenta- 
tor snys:  "Tlic  objects  of  the  King's  own 
prosecutions,  filed  ta  officio  by  his  own  at- 
torney general,  are  properly  such  enormous 
misdemeanors  as  peculiarly  tend  to  disturb 
or  endanger  his  government,  or  to  molest 
or  affront  him  in  the  regular  discharge  of 
his  royal  functions.  For  offenses  so  high 
and  dangerous,  in  the  puniehment  or  pre- 
vention of  which  a  moment's  delay  would 
be  fatal,  the  law  has  given  to  the  Crown 
the  power  of  an  immediate  prosecution, 
without  waiting  for  any  pievious  applica- 
tion to  any  other  trihunal,  which  power, 
thas  necessary,  not  only  to  the  ease  and 
safety,  but  even  to  the  very  existence  of  the 
executive  magistrate,  was  originally  re- 
served in  the  great  plan  of  the  English  Con- 
stitution, wherein  provision  is  wisely  made 
for  the  due  preservation  of  all  its  parts. 
Tiie  objects  of  the  other  species  of  inforraa- 
tisns  filed  by  the  master  of  the  Crown  office 
upon  the  complaint  or  relation  of  a  private 
subject  are  any  gross  and  notorious  miede- 
meonors,  riots,  batteries,  libels,  and  other 
immsralities  of  an  atrocious  kind,  not  pecul- 
iarly tending  to  disturb  the  government 
(for  those  are  left  to  the  care  of  the  at- 
torney general),  hut  which,  on  account  of 
their  magnitude  or  pernicious  example,  de- 
serve the  most  public  animadversion." 

Xow  this  statement  may  seem  to  imply 
tliat  the  attorney  general's  right  to  file  in- 
formations for  misdemcQDors  was  not  un- 
limited, but  nas  restricted  to  misdemeanors 
which  tended  to  disturb  or  endanger  the 
government.  But,  if  this  was  his  meaning, 
it  is  evident  that  he  was  mistaken  in  bis 
understanding  of  the  law. 

Chitty  in  his  great  work  on  tlie  Crimiual 
Law,  p.  884,  says;  "Informations  may  be 
filed  by  the  attorney  general  for  any  offense 
below  the  dignity  of  felony,  which  tends,  in 
his  opinion,  to  disturb  the  government  or 
immediately  interfere  with  the  interests  of 
L.R.A.1915B. 


the  public  or  the  safety  of  the  Crown.  He 
most  frequently  exercises  this  power  to 
cases  of  lihela  on  governments  or  high  offi' 
cers  of  the  Crown,  etc.  He  seems,  indeed, 
at  his  option  to  exact  it  when  any  offense 
occurs  which  may  thus  be  prosecuted  in  the 
Crown  office.  He  may  file  an  information 
against  anyone  whom  he  thinks  proper  to 
select,  without  oati),  without  motion  or  op- 
portunity for  the  defendant  to  show  cause 
against  the  proceeding." 

And  Cole  in  his  work  on  Criminal  Infor- 
mations, p.  t),  says  that  "the  attorney  gen- 
eral may  exhibit  an  ex  officio  information 
(or  any  misdemeanor  whatever." 

And  Hawkins  in  his  Pleas  of  the  Crown, 
voL  2,  p.  369,  says;  "As  to  the  first  of 
theee  particulars,  vis^  in  what  cases  such 
informations  lie,  it  hath  been  holdeu  that 
the  King  shall  put  no  one  to  answer  for  a 
wrong  done  principally  to  another,  without 
an  indictment  or  presentment,  but  that  he 
may  do  it  for  a  wrong  done  principally  to 
himself.  But  I  do  not  find  this  distinction 
confirmed  by  experience,  for  it  is  everyday'* 
practice,  agreeable  to  numberless  preoe-  ■ 
dents,  to  proceed  by  way  of  information, 
either  in  the  name  of  the  attorney  general 
or  of  the  master  of  the  Crown  office,  for 
offenses  of  the  former  kind,  as  for  batteries, 
cheats,  seducing  a  young  man  or  woman 
from  their  parents  in  order  to  marry  them 
against  their  consent,  or  for  any  other 
wicked  purpose,  spiriting  away  a  child  to 
the  plantations,  rescuing  persons  from  legal 
arrests,  perjuries,  and  subornations  thereof, 
forgeries,  conspiracies,  whether  to  accuse  an 
innorent  person  or  to  impoverish  a  certain 
set  of   lawful   traders,     .  .     and  other 

such  likp  crimes  done  principally  to  a  pri- 
vate |)eraou,  as  well  as  for  offenses  done 
principally  to  the  king." 

In  Clark  on  Criminal  Procedure,  pp.  128, 
12B,  it  is  said:  "By  an  early  English  stat- 
ute {4  &  3  Um.  t  Mary,  chap.  18),  how- 
ever, which  is  old  enough  to  have  become  a 
part  of  our  common  law,  if  applicable  b> 
our  conditions,  it  was  provided  that  infor- 
mations by  masters  of  the  Crown  office 
could  only  be  filed  by  leave  of  court,  and 
that  they  should  be  supported  by  the  affi- 
davit of  the  person  at  whose  suit  they  were 
preferred.  The  law  remained  that  informa- 
tions filed  by  the  attorney  general  (and  as 
already  stated  he  could  file  them  for  any 
misdemeanor)  need  not  be  verified,  and  tbat 
he  was  the  sole  jud.^e  of  the  necessity  or 
propriety  of  filing  thpm.  .  .  .  There  is 
some  authority  for  the  proposition  that  the 
kind  of  information  to  be  used  at  common 
law  in  this  country  is  that  which  in  Eng- 
land was  filed  by  the  masters  of  the  Crown 
ollire.     .     ,     .     But,  by  the  better  opinion, 
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the  otlier  kind  of  information  is  the  one  in 
use  with  ua." 

In  Bishop's  Criminal  Procedure,  %  144,  it 
is  said:  "In  our  states  the  criminal  infor- 
mation ahould  be  deemed  to  be  such,  and 
such  only,  as  in  England  is  presented  by 
the  attorney  or  solicitor  general.  This  part 
of  the  English  common  law  baa  plainly  be- 


lec 


with  UB  the  powers  which  in  England 
exercised   by   tlic   attorney  general   and   so- 
li eitor     general     are     largely     distributed 
among  our   district   attorneys,   whose  office 
does   not  exist   in   England,     .     ,  [the 

latter   officers]    would   acem  to   be  entitled, 

formation,  as  a  right  adhering  to  their  office 
and  without  leave  of  court." 

If  it  is  true,  and  it  seems  to  be,  that  the 
district  attorneys  exercise  the  powers  which 
in  ll^ngland  were  exercised  by  the  attorney 
or  solicitor  general,  then  they  are  entitled 
to  proceed  upon  information,  and  that  with- 
out leave  of  the  court  and  without  anidavit 

It  is  necessary  to  keep  in  mind  that  Mr. 
Stephen  in  hia  General  View  of  the  Crimi- 
nal Law  of  England,  p.  156,  calls  the  "most 
characteristic  principle  of  the  law  of  Eng- 
land" on  the  subject  of  criminal  procedurei 
namely,  that  in  that  country  "everyone, 
without  exception,  has  the  right  to  use  the 
Queen's  (King's)  name  for  the  purpose  of 
prosecuting  any  person  for  any  crime," 
The  statute  (4  and  5  Wm.  6.  Mary,  ebap. 
18)  was  intended  to  restrict  the  right  of 
prosecution  by  private,  and  not  public, 
prosecutors.  Prior  to  that  act  it  had  been 
within  the  power  of  any  individual  to  Hie 
an  information  without  disclosing  to  tbc 
court  the  grounds  upon  which  it  nas  ex- 
hihited.  Rex  v.  Jolliffe,  4  T.  K.  iW.  And 
the  meaning  of  the  statute  was  that  the 
clerk  of  the  Crown  should  thereafter  file  no 
information  of  a  private  prosecutor  without 
leave  of  the  court,  and  that  the  fact  that 
there  was  probable  cause  for  filing  it  should 
be  disclosed  in  order  that  the  court  might 
know  whether  to  grant  leave,  and  it  was 
further  intended  to  preclude  the  issuance 
of  proceBfl  on  such  informations  without 
recognizance.  4  Conyns's  Dig.  p.  558,  note 
"d."  But  there  was  no  intention  to  limit 
the  right  of  the  attorney  general  to  prose- 
cute by  information,  aa  he  always  had  done. 
It  was  not  necessary  in  England,  either  be- 
fore or  after  the  statute,  that  he  should 
obtain  leave  of  the  court  before  filing  bis 
information,  and  there  whs  therefore  not 
the  same  reason  why  ha  should  verify  any 
information  which  he  filed,  ^[oreover,  ho 
was  acting  throughout  under  his  oath  of 
office,  and  it  was  not  assumed  that  he  would 
proceed  upon  information  without  probable 
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We  think  that  the  weight  of  authority  is 
that  in  this  country,  as  the  text  writers 
assert,  the  informations  used  bv  the  prosi- 
cuting  officers  are  the  informations  used  by 
the  attorney  general  in  England,  and  not 
those  exhibited  by  masters  of  the  Crown, 
and  which  were  governed  by  4  t  5  William 
S  Mary,  chap.  18.  And  as  at  common  law 
an  information  could  be  filed  by  the  attor- 
ney general  simply  on  his  oath  of  (^ce  and 
without  verification,  it  has  been  held  in  this 
country  that  verifieation  of  an  infonnatioa 
by  a  proeeeuting  attorney  is  unnecessary, 
unless  required  by  some  constitutional  or 
statutory  provision.  Long  v.  People,  135 
m.  435,  10  L.R.A.  48,  25  N.  E.  851 ;  People 
v.  Granev,  91  Mich,  640,  !>2  N.  W.  Bfl; 
State  V.  Pohl,  170  Mo.  422,  70  S.  W.  695; 
22  Cyc.  281. 

We  pass,  therefore,  to  inquire  whether 
there  is  anything  in  the  Constitution  of  the 
United  States  or  in  the  acts  of  Congress 
which  in  any  way  alters  the  common  law 
respecting  the  right  of  the  prosecuting  ofB- 
cerm  of  the  government  of  the  United  States 
to  proceed  by  information  in  criminal  cases 
in  the  Federal  courts. 

The  Constitution  of  the  United  States 
leaves  all  ofTensea  against  the  United  States 
open  to  prosecution  by  information  except 
those  wbicb  are  capital  or  infamous.  The 
restriction  as  to  those  offenses  is  contained 
in  the  5th  Amendment:  "No  person  shall 
be  held  to  answer  for  a  capital  or  otlicr- 
wise  infamous  crime,  unleaa  on  a  prescnt- 
nient  or  indictment  of  a  grand  jury,  except 
in  oases  arising  in  the  land  or  naval  forces, 
or  in  the  militia,  when  in  actual  service  in 
time  of  war  or  public  danger." 

The  Supreme  Court  in  Ex  parte  Wilson 
(1885)  114  r.  S.  417,  29  I.,  cd.  S!l,  .1 
Sup.  Ct.  Rep.  935,  4  Am.  Crini.  Rep.  2S3, 
authoritatively  decided  what  meaning  is  to 
be  attached  to  the  word  "infamous"  in  this 
connection.  The  court  held  that  a  erime 
punishable  hy  imprisonment  for  a  term  of 
years  with  hard  labor  is  an  infamous  crime. 
In  the  constitutional  sense  it  is  not  the 
character  of  the  crime,  but  the  nature  of 
the  puniahment,  whii-li  lenders  the  crime 
infamous.  The  offense  with  which  the  de- 
fendant in  this  case  is  charged  is  not  an 
infamous  one,  but  one  upon  which  he  might 
be  tried  upon  information. 

The  acts  of  Congress  not  only  have  not 
prohibited  the  use  of  informations,  but  havs 
on  the  contrary  expressly  authorized  their 
use  in  certain  cases.  See  g  1022  of  the 
Revised  SUtutes,  Comp.  Stat.  1913,  f  1686. 

The  4th  Amendment  to  the  Constitution 
of  the  United  .States  provides  ss  follows: 
"The  right  of  the  people  to  be  secure  in 
their  persons,  houses,  papers,  and  effects 
against  unreasonable  searches  and  s 
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shall  not  tie  violated;  no  warrants  Bball 
JHue  but  upon  probable  cause  supported  by 
Dftth  or  amrmation  and  particular  I;  do- 
■eribing  the  pbce  to  bu  searched  and  the 
persona  or  things  to  be  seized." 

Mc.  Justice  Story  in  his  Conimentariea 
on  the  Constitution,  vol.  2,  §  1002,  in 
^leaking  of  this  amendment,  elates  that 
"it  is  little  more  than  the  ailirmaDCe  of  a 
great  constitutional  doctrine  of  the  com- 
moD  law." 

If  that  be  true,  and  if  it  also  be  true 
that  at  common  law  the  attorney  general 
eould  file  an  information  without  verifica- 
tion or  affidavit  of  probable  cause,  his  oath 
of  office  being  regarded  as  eufficient,  then 
this  partiEular  amendment  should  not  be 
regarded    as    altering   the   rule    upon    that 

In  United  SUtes  v.  Maxwell  (1S75),  3 
Dill.  275,  Fed.  Caa.  No.  15,750,  in  an  opin- 
ion written  by  Judge  Dillon,  it  is  said: 
"We  are  of  the  opinion,  therefore,  that 
otTenses  not  capital  or  infamous  may  in 
the  discretion  of  the  court  be  prosecuted 
by  information.  We  cannot  recognize  the 
right  of  the  district  attorney  to  proceed  on 
his  own  motion,  and  shall  require  probable 
cause  of  guilt  to  appear  by  the  oath  of 
Mane  credible  person  before  we  wilt  allow 
*li  information  to  be  filed  and  a  warrant 
of  arrest  to  issue.  But  with  these  safe- 
guards there  is  no  more  reason  to  fear  an 
oppressive  use  of  information  than  there  is 
reason  to  fear  an  abuse  of  the  powers  of 
ft  grand  jury." 

The  facts  in  that  ease  were  that  prior  to 
the  term,  complaint  on  oath  bad  been  made 
before  a  United  States  commissioner  charg- 
ing the  defendant  with  several  violations  of 
the  internal  revenue  laws,  and  the  defend- 
ant was  arrested  upon  a  warrant  issued  bjr 
the  commissioner  and  held  to  answer  to  the 
district  court.  At  the  term  the  district 
Bittoniey  upon  the  said  complaint,  warrant, 
and  recognistance  moved  the  court  for  leave 
to  file  criminal  information  against  the  de- 
fendant charging  him  with  the  said  of- 
fenses, which  leave  was  granted  and  the 
inforraBtion  accordingly  filed.  The  defend- 
ant appeared  and  pleaded  guilty.  After- 
wards his  counsel  made  a  motion  in  arrest 
of  judgment  upon  the  ground  that  the  de- 
fendant could  only  be  punished  criminally 
upon  an  indictment,  and  not  upon  an  in- 
formation. The  motion  in  arrest  of  judg- 
ment was  overruled;  the  court  using,  in 
the  course  of  its  opinion,  the  language  al- 
ready quoted.  The  case  cannot  be  regarded 
M  holding  that  an  information  must  be 
verified.  The  court  in  a  dictum  announced 
that  it  would  not  permit  an  information 
to  be  filed  and  a  warrant  of  arrest  to  issue 
without  some  evidence  being  presented  nn- 
I,.R-A.ll)!f.H. 


der   oath  that  probable  cause  .of  guilt  ex- 

In  United  States  v.  Smith  (ISSQ),  (C. 
C.)   40  Fed.  765,  in  a  case  which  arose   in 

Virginia,  Judge  Hughea  said:  "A  prelimi- 
nary question  raised  in  the  argument  nas 
whether  the  district  attorney  may  of  right, 
by  virtue  of  his  official  prerogative,  file  in- 
formations charging  citizens  with  offenses 
brought  officislly  to  bis  knowledge.  This 
cannot  be  done,  under  the  rules  and  prac- 
tice of  this  court,  except  upon  previous 
complaint  under  oath,  after  opportunity  has 
been  given  the  accused  to  appear  before  the 
examining  officer,  and  to  confront  the  wit- 
nesses testifying  in  support  of  the  com- 
plaint. This  requisite  mahes  it  necessary 
that  the  district  attorney  shall  have  leave 
from  the  court  to  file  an  information ;  and, 
if  it  is  within  the  discretion  of  the  court 
whether  to  grant  the  leave  or  not,  then  the 
right  to  file  is  not  a  prerogative  of  the 
prosecutor's  oHice,  and  the  court  may  re- 
quire him,  before  granting  leave,  to  bring 
the  accused,  by  rule  or  other  proceeding, 
before  the  court,  to  show  cause,  if  cause 
there  be,  against  the  filing  of  the  informa- 

The  case  most  frequently  cited  in  the 
Federal  courts  on  this  subject  is  that  of 
United  States  t.  Tureaud  (C.  C.)  ZO  Fed. 
flZl,  decided  In  1884  in  the  fifth  circuit  by 
Judge  Billings  of  the  eastern  district  of 
Louisiana,  It  wss  decideJ  in  that  case  that 
informations  must  be  based  upon  sffidavita 
which  show  probable  cause  arising  from 
facts  within  the  knowledge  of  the  parties 
making  them.  And  the  court  quashed  an 
information  which  was  based  on  an  affidavit 
which  read :  "George  A.  Dice,  being  duly 
sworn,  says:  All  the  statements  and  aver- 
ments in  the  foregoing  information  are 
true,  as  he  verily  believes," 

It  was  conceded  "that  under  the  usages 
of  the  government  of  Great  Britain  this 
information  belongs  to  the  class  of  formal 
accusations  which  could  be  made  by  the 
I^ing  in  his  courts,  without  any  evidence 
and  against  all  evidence."  The  opinion  then 
continued:  "But  the  adoption  of  the  4th 
Amendment  affected  all  kinds  and  modes 
of  prosecution  for  crimes  or  oFfensea,  for 
there  can  be  no  legal  pursuit  of  accused 
persons  without  apprehension.  All  prot^e- 
cutions  require  warrants.  An  information, 
a  suggestion  of  a  criminal  charge  to  a 
court,  is  a  vain  thing,  unless  it  is  followed 
by  a  capias.  Tlie  procedure  by  information, 
therefore,  after  it  was  acted  upon  by  this 
amendment,  lost  its  prerogative  function  or 
quality.  It  could  not  thereafter  be  the 
vehicle  of  preferring  any  arbitrary  accusa- 
tion— not  by  the  King,  because  we  have  in 
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the  department  of  criminal  law  no  gucces- 
Bor  to  him,  «o  far  aa  he  represented  a  right 
to  institute,  if  it  pleased  him,  UDBUpported 
incriroinationB :  or  by  the  diBtrict  attor- 
ney, nor  by  any  other  officer  of  the  United 
States,  for  the  Constitution  has  said  in  effect 
that  in  no  way  nor  manner  shall  magiBtratee 
or  courts  issue  warrants,  except  upon 
proofs,  which  are  to  be  upon  oath  and  make 
probable  escuae." 

What  is  said  aa  to  the  necessity  (or  a 
veriflcation  of  the  information  we  think  is 
correct  in  any  case  where  the  application 
for  the  issuance  of  a  warrant  of  arrest 
is  based  on  the  information.  In  United 
States  T.  Polite  (1888|  35  Fed.  58,  in  the 
district  court  for  the  district  of  South  Caro- 
lina, it  is  said  that  "informations  must  be 
based  upon  aOidavita  which  show  probable 
cause  arising  from  facts  within  the  knowl- 
edge of  the  parties  making  them,  and  mere 
belief  is  not  sufficient." 

In  this  case  the  information  was  not 
sn-om  to,  but  accompanying  it  were  the 
papers  of  the  commissioner  who  held  the  pre- 
liminary examination,  including  the  sworn 
testimony  of  the  witnesses  taken  in  the 
presence  of  the  accused.  It  was  held  that 
this  was  sufficient,  and  a  motion  to  quash 
was  refused. 

In  Johnston  v.  United  States  (1898)  30 
C.  C.  A.  612.  58  U.  S.  App.  313,  87  Fed. 
187,  11  Am.  Crim.  Rep.  340,  in  the  circuit 
court  of  appeals  for  the  fifth  circuit,  the 
two  preceding  cases  arc  referred  to  and 
approved.  The  information  was  not  sworn 
to,  but  was  accompanied  by  an  affidavit. 
The  court  said:  "The  affidavit  on  which 
the  information  was  based  was  wholly  In- 
sufficient to  warrant  the  arrest  and  trial  of 
the  plaintilT  in  error,  and  is  altogether  too 
general  in  terms  as  to  the  offense  against 
the  United  States  said  to  have  been  com- 
mitted; and  it  shows  no  knowledge,  infor- 
mation, nor  even  belief  on  the  part  of  the 
affiant  as  to  the  guilt  of  the  party  charged, 
iieyond  the  bare  statement  that  'there  is 
probable  cause  to  believe  that  the  said  of- 
fiinse  has  been  committed  by  P.  T.  John- 
ston.' However  false  the  affidavit -may  be. 
it  would  be  next  to  impossible  to  assign 
and  prove  perjury  upon  it." 

Id  United  States  v.  Baumert  (1810)  ID. 
C.)  178  Fed.  735,  742,  District  Judge  Ray. 
in  a  carefully  prepared  opinion,  said;  "Un- 
der the  common  law  the  information  was 
not  necessarily  verified;  but,  as  stated,  this 
led  to  abuses  and  the  adoption  of  the  4th 
Amendment  to  the  Constitution,  which 
legal  effect  demands  that  no  warrant  shall 
issue  upon  an  information  filed  by  the 
United  States  attorney,  unless  it  state 
facts,  a  crime,  etc.,  and  is  supported  by  the 
oath  of  the  officer  filing  it,  who  must  speak 
f..R.A,1815B. 


from  personal  knowledge,  or  by  the  oaths 
or  affirmations  of  others  who  apeak  from 
personal  knowledge." 

There  is  nothing  in  the  opinion  rendered 
which  holds  that  an  information  must  in 
all  cases  be  vorified  or  supported  by  an 
affidavit  showing  probable  cause.  But  only 
that  an  information  must  be  bo  verified  or 
supported  nhen  an  application  for  the  issu- 
ance of  a  warrant  is  based  on  it.  The  sole 
question  before  the  court  was  aa  to  the 
issuance  of  a  warrant,  and  the  court  de- 
clined to  direct  its  issuance  on  an  informa- 
tion made  on  the  information  and  belief  of 
the  district  attorney  alone. 

In  United  States  v.  Morgan  (ISll)  222 
U.  S.  274,  282,  56  L.  ed.  198,  200,  32  Sup. 
Ct.  Rep.  81,  82,  the  Supreme  Court,  in  the 
case  of  one  prosecuted  for  a  vioUtion  of 
the  pure  food  and  drugs  act,  aaid:  "A 
further  answer  is  that  as  to  this  and  every 
other  offense  the  4th  Amendment  turniHhes 
the  citizen  the  nearest  practicable  aafc- 
giiard  against  malicious  accusations.  He 
cannot  be  tried  on  an  information  luiless  it 
is  supported  by  the  oath  of  someone  having 
knowledge  of  facts  showing  the  existence  of 
probable  cause.  Nor  can  an  indictment  be 
found  until  after  an  examination  of  wit- 
nesses, under  oath,  by  grand  jurors — the 
chosen  instruments  of  the  law  to  protect 
the  citizen  against  unfounded  prosecutions, 
whether  they  be  inatituted  Ly  the  govern- 
ment or  prompted  by  private  malice." 

This  statement  as  to  the  necessity  of  the 
information  being  supported  by  the  oaUi  of 
someone  having  knowledge  of  facta  showing 
the  existence  of  probable  cause  is  obiler 
dictum.  I'hat  court  has  certainly  never  de- 
cided that,  under  such  circumstances  as 
exist  in  the  caae  now  before  ua,  no  trial 
could  he  had. 

In  Foster's  Federal  PracUce,  5th  ed" 
g  494,  p.  1659,  this  usually  accurate  writer 
states  the  rule  as  follows;  "An  informa- 
tion cannot  he  filed  without  leave  of  the 
court.  .      .      An    information   must   be 

supported  by  an  affidavit  showing  probable 
cause  for  the  prosecution  arising  from 
facts  within  the  knowledge  of  the  affiant, 
or  by  the  depositions  of  witnesses  token 
upon  a  preliminary  examination,  or  affida- 
vits upon  nhich  a  warrant  of  arrest  against 
the  accuRcd  was  previously  issued,  which 
may  be  sufficient." 

The  limitation  imposed  by  this  amend- 
uient  is  a  limitation  solely  upon  the  pow- 
ers of  the  Federal  go  rem  m  en  t,  and  not 
L  upon  the  powers  of  the  state  governments. 
'  This  principle  of  construction  was  settled 
as  early  aa  1833  by  a  decision  written  by 
Chief  Justice  Marshall  in  tiie  leading  case 
of  Harron  v.  Baltimore,  7  Pet.  243,  8  L.  ed. 
672,   and   has   been   adhered  to  by  the  Su- 
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preme  Court  in  numerous  cases  which  sub- 
sequentlj  liave  arisen.  But  in  the  Consti- 
tations  of  some  of  the  states  a  provision 
exists  similar  to  that  embodipd  in  the  4tli 
Amendment.  And  ve  may  brieJl}-  inquire 
as  to  the  effect  given  to  it,  as  respects  in- 
formations, by  the  decisions  of  the  state 
Eourts.  Thej  have  hetd  in  a  number  of 
Mses  that  a  constitutional  provision  similar 
in  terms  to  that  embodied  in  the  4th 
Amendment  to  tlie  Constitution  of  the 
United  States  is  violated  if  proceedings  are 
had  under  au  information  n-bich  is  not 
supported  by  the  oatb  or  affirmation  of  anj 
person  (Luatig  v.  People  [18B3]  18  Colo. 
217,  32  Pac.  275-,  State  v.  Gleason  [1884J 
32  Kan.  245,  4  Pac.  363,  6  Am.  L'rim.  Kep. 
172;  Myers  v.  People  {1873]  67  111.  503; 
Eichrnlatib  v.  State  [1S80]  36  Ohio  Rt  140 
De  Graff  v.  State  [1009]  2  Okia  Cnm  Rep 
619,  103  Pac.  538;  Tliornberrv  \  State 
[1877]  3  Tex.  App.  36;  Rtatp' \  Boulter 
[1894]  B  Wyo.  238,  39  Pac.  883}  but  tht 
state  courts  are  not  agreed  in  tliDi  view 
some  of  them  having  reached  a  contrarj  con 
elusion.  F^ee  ^tate  V.  Smith  (1105)  114  la 
322,  38  So.  204;  SUte  t.  Guglielmo  (IGO.")) 
46  Or.  260,  89  L.R.A.  406,  79  Pac.  577,  80 
Pac.  103,  7  Ann.  Cas.  876;  Territory  v.  Cut- 
inola  [18B7)  4  N.  M.  306,  14  Pac.  BOB. 

In  the  case  at  bar  the  information  was 
not  verified;  neither  was  it  supported  by 
kny  aftidavit.     The  information  begins: 

"Sow  comes  Henry  A.  Wise,  United 
States  Attorney  for  the  soutiiern  district  of 
New  York,  leave  having  been  first  had  and 
obtained,  and  respectfully  informs  this 
court  that,"  etc. 

It  does  not  appear,  however,  that,  in  ob- 
taining leave  of  the  court  to  file  the  infor- 
mation, there  nas  ever  presented  to  the 
court  any  eomplaint  under  oath,  or  any 
affidavit  showing  probable  cause  to  believe 
that  the  person  accused  in  the  information 
had  ever  committed  the  '"cnse  charged 
against  him.  If  the  4th  Amendment  makes 
it  necessary  that,  under  all  circumataiices, 
an  information  must  be  verified  or  sup- 
ported by  an  affidavit  sbowing  probable 
cause,  then  proceedings  had  in  the  prosecu- 
tion of  the  defendant  cannot  be  sustsined. 
But  the  right  secured  to  the  individnal  by 
the  4th  Amendment,  as  we  understand  it, 
is  not  a  right  to  have  the  information,  by 
which  he  is  accused  of  crime,  verified  by 
tlie  oath  of  the  prosecuting  officer  of  the 
government,  or  to  have  it  supported  by  the 
affidavit  of  some  third  person.  His  right 
ia  to  be  protected  against  the  issuance  of  a 
warrant  for  his  arrest,  except  "upon  proba- 
ble eanae  supported  by  oath  or  affirmation," 
and  naming  the  person  against  whom  it  is 
to  isaue.  If  the  application  for  the  war- 
rant is  made  to  the  court  upon  the  strength  ' 
L.R.A.19I5B. 


of  the  information,  then  the  information 
should  be  verified  or  supported  by  an  affi- 
davit showing  probable  cause  to  lielieve 
that  the  part;  against  whom  it  is  issued 
has  committed  the  crime  with  which  he  ia 
charged.  But,  if  no  warrant  has  issued,  no 
arrest  been  made,  and  the  person  has  volun- 
tarily appeared,  pleaded  to  the  informa- 
tion, been  tried,  convicted,  and  fined,  we 
fail  to  discover  wherein  any  right  secured 
to  him  by  the  4th  Amendment  has  been 
infringed.  The  fact  that  in  the  case  at  bar 
the  defendant  demurred  to  the  information 
because  it  was  not  verified,  and  then  pleaded 
not  guilty  only  after  his  objection  to  the 
demurrer  was  overruled,  does  not  affect  the 
matter.  There  was  nothing  in  the  ruling 
of  the  court  that  deprived  him  of  his  con- 
stitutional right  to  have  no  warrant  issued 
for  bis  arrest  "but  upon  probable  cause 
supported  by  oath  or  affirmation."  No  such 
warrant  has  been  at  any  time  issued,  and 
no  application  for  its  issuance  has  ever 
been  so  much  as  requested. 

The  pure  food  and  drugs  act  makes  it  a 
crime  against  the  United  States  if  any  part 
of  the  label  on  goods  sent  in  interstate 
commerce  Is  false  and  misleading,  llie 
label  used  on  the  goods  shipped  by  the  de- 
fendant guaranteed  that  the  goods  con- 
tained "no  gelatine,  gum  arable,  egg  al- 
bumen, or  similar  article."  The  claim  of 
the  government  is  that,  while  -  the  goods 
contained  no  gum  arable,  they  did  contain 
India  gum,  and  that  India  gum  was  "simi- 
lar" to  gum  arable.  The  jury  found  that 
this  was  so  after  being  instructed  that,  if 
they  had  a  rcRsonable  doubt  on  the  subject, 
they  niust  find  for  the  defendant.  There 
Has  sufficient  evidence  to  warrant  the  sub- 
mission of  the  case  to  the  jury,  and  we 
find  no  error  in  the  rulings  of  the  court. 

Judgment  affirmed. 


Writ  of  certiorari  denied  by  the  Supreme 
Court  of  the  United  States,  October  19, 
1914.  235  U.  S.  697,  59  I*  ed.  — ,  35 
Sup.  Ct.  Rep.   199. 
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THOMAS  MAGARITY. 

(2  Boyce  (Del.)   459,  81  Atl.  394.) 

Pleadtngr  —  abatement  —  salt  by  fnreign 
corporation. 
I.  A    plea    in    abatement   has    power    to 
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raise  the  queetioii  nlu'tlicT  or  Dot  a  foreign 
corporation  can  maintain  an  action  to  en- 
force B  contract  v/\\ea  it  hail  not  complied 
with  the  local  prerequisites  to  its  doing; 
business  in  the  state. 

Ckirporatfon  —  torelKH  —  noncompliance 
with    statute  —  enforcement    of   con- 

2.  Legislation  forbidding  under  penalty  a 
foreign  corporation  to  do  business  in  the 
state  by  brancli  ofiicea,  repreaentatives,  or 
agents  without  having  properly  appointed 
an  agent  upon  nliom  process  may  be  served 
does  not  prevent  the  en  force  men  t  in  the 
oourte  of  the  state  by  •  corporation  which 
has  not  complied  with  its  requirements  of 
payment  of  the  purchase  price  of  the  gooda 
sold  through  its  agent  in  the  state  and  de- 
livered to  the  purchaser. 

(October  IG,  1911.) 

1?RR0R  to  the  Superior  Court  for  New 
111  Castle  County  to  review  a  judgment 
overruling  a  demurrer  to  a  special  plea  in 
abatement  in  an  action  brought  to  recover 
the  price  of  certain  heating  apparatus  sold 
and  delivered  to  defendant  by  plaintiff. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Chrletoplier  L.  Ward  and  John 
P.  Nields,  for  plaintiff  in  error: 

\\"here  a  state  statute  prescribes  the  con- 
ditions on  which  a  foreign  corporation  may 
engage  in  business  in  the  state,  and  Axes 
a  penalty  such  as  a  fine,  for  violation  of 
the  statute,  without  specilically  declaring 
contracts  made  in  violation  thereof  to  be 
void,  such  contracts  will  not  be  held  void 
by  the  courts  of  such  state,  but  may  be  en- 
forced therein. 

Fritto  V.  Palmer,  132  U.  S.  282,  33  L.  ed. 
317,  10  Sup.  Ct.  Rep,  83;  Seymour  v.  Slide 
II  8.  Gold  Mines,  153  U,  S.  623,  39  L.  ed. 
807,  14  Sup.  Ct.  Rep.  847i, Harris  v.  Run. 
nels,  12  How.  7B,  13  L.  ed.  901 ;  Unicn  Nat. 
Bank  V.  Matthews,  98  U.  S.  fiZT,  25  L.  ed. 
189;  Whitney  v.  Wyman.  JOl  U,  S.  302, 
2S  L.  ed.  1050;  National  Bank  v.  Whitney, 
103  U.  S.  103,  26  L,  ed.  444;  Swopo  v.  Let- 
fiugwell,  105  U.  S,  3.  26  L.  ed.  939;  Rey- 
nolds V.  First  Nst.  Bank.  112  U.  S.  412. 
28  L.  cd.  "36,  5  Sup.  Ct.  Rep.  213;  Chatta- 
nooga, R.  A  C.  R.  Co.  v.  Evans,  14  C.  C,  A. 
118,  31  U.  S.  App.  432.  60  Fed.  809;  Blod- 
gctt  v.  Lanyon  Zinc  Co.  58  C.  C.  A.  79. 
120  Fed.  803;  Jarvis-Conklin  Mortg.  Trust 
Co.  v.  Willhoit,  84  Fed.  513;  Dunlop  v. 
Mercer,  80  C.  C.  A.  435,  150  Fed.  546: 
State  Mut.  F.  Ins.  Aeso.  v.  Brinkley  Stave 
&   Heading   Co.  61   Ark.   1,   29   L.R.A,   712, 

eijtn  corporation  to  comply  with  the  condi-  I 
ditions  of  doing  business  within  the  state, 
upon  the  validity  or  enforceability  of  a  con- 
tract made  within  the  state  without  com- 
! lying  with  such  conditions,  is  considered  ' 
..R.A.1915B. 


54  Am.  St.  Rep.  191,  31  S.  W.  IJ7;  Hel- 
vetia Swiss  F.  Ins.  Co.  v.  Edward  P.  AllU 
Co.  11  Colo.  App.  264.  S3  Pac.  242;  State 
V.  American  Book  Co.  69  Kan.  1,  1  L.R.A. 

IN.S.)  1041,  76  Pac  411,  2  Ann.  Gas.  56; 
Northwest  Thrasher  Co.  v.  Rigg9,  75  Kan. 
518,  89  Pac.  921;  Hallam  v.  Asbford,  24 
Ky.  L.  Rep.  870,  70  S.  W.  197;  Johnson  v. 
Mason  Lodge,  106  Ky.  838,  51  S.  W.  820; 
Connecticut  River  Mut.  F.  Ins.  Co.  v.  Whip- 
ple, 61  N.  H.  61;  Connecticut  River  Mut. 
F.  Ins.  Co.  V.  Way,  62  X.  H.  622;  Alle- 
ghany Co.  V.  Allen,  69  N.  J.  L.  270,  55  Atl. 
724;  Union  Mut.  L.  Ins.  Co.  v.  McMillen, 
24  Ohio  St.  «7;  Garratt  Ford  Co.  v.  Ver- 
mont Mfg.  Co.  20  R.  I.  IBS,  38  L.R.A.  545, 
7S  Am.  St.  Rep.  852.  37  Atl.  94B;  Galletley 
V.  Strickland,  74  S.  C.  394,  54  S.  E.  576; 
La  France  Fire  Engine  Co.  v.  Mt  Vernon, 
9  Wash.  144,  43  Am.  St.  Rep.  827,  37  Pac. 
287,  33  Pac.  80;  Rattibone,  S.  i  Co.  *. 
Frost,  9  Wash.  168,  37  Pac.  2S8;  Toledo 
Tile  k  Lumber  Co.  v,  Thomas,  33  W.  Va. 
566,  25  Am.  St,  Rep.  925,  11  S.  E.  37: 
Thompson  v.  National  Mut.  Bldg.  £  L. 
Abso.  57  W.  Va.  551,  50  S,  E.  756;  Wash- 
burn Mill  Co.  V.  Bartlett,  3  N.  D.  138,  54 
N.  W.  544;  Wright  v.  Lee,  2  S.  D.  596,  51 
N.  W.  700;  Murfree.  Foreign  Corp.  $  75; 
Beale,  Foreign  Corp.  gS  212,  213;  Lewis's 
Sutherland,  Stat.  Constr.  2d  ed.  g  503; 
Page,  Contr.  g  1088;  Thomp.  Corp.  $  5274; 
Morawetz,  Priv.  Corp.  2d  ed.  665;  Gay  v, 
Seibold,  ill  N.  Y.  472,  49  Am.  Rep.  533; 
Sinnott  v.  German -American  Bank,  164  N. 
Y.  386,  58  N.  E.  286;  Taylor  v.  BcU  4  B. 
Soap  Co.  18  App.  Div.  175,  45  N.  Y.  Supp. 
939;  Loeb  v.  Firemen's  Ins.  Co.  78  App. 
Div,  113,  7B  N.  Y.  Supp.  510;  Farrior  v. 
New  England  Mortg.  Secur.  Co.  88  Als. 
275,  7  So.  200;  Craddock  v.  American  Free- 
hold Land  Mortg.  Co,  88  Ala.  281,  7  So. 
196;  Eslava  v.  New  York  Nat.  Bldg.  A 
L.  Asso.  121  Ala.  480,  25  So.  1013, 

Messrs.  Arteinas  Smith  and  .\Iexandpr 
M.  Daly,  for  defendant  in  error: 

Where  a  corporation  comes  into  a  state 
and  does  business  under  a  statute  similar 
to  ours  without  having  complied  with  the 
provisions  thereof,  it  cannot  enforce  any 
contract  made  by  it,  because  such  contract 
is  prohibited  and  illegal  under  such  statute. 

Beebcr  v.  Walton,  7  Houat.  iDel.)  471, 
32  Atl.  777:  Cincinnati  Mut,  Health  Assur. 
Co.  v.  Rosenthal,  55  III,  91,  8  Am.  Rep,  628: 
Penninjttou  v,  Townsend,  7  Wend.  276; 
Cooper  Mfg.  Co.  v.  Ferguson.  113  U.  S. 
733,  28  L.  cd.  1138,  5  Sup.  Ct.  Rep.  739; 
Rising  Sun   Ins.   Co.  v.   Slaughter.  SO  Ind. 

in  the  notes  to  Tri-Statc  Amusement  C-o.  T. 
Forest  Park  Hifihlands  Amusement  C!o.  4 
L,R.A,(N.S.)  688,  and  Fruin-Colnon  Con- 
tracting Co,  V.  Chatterson,  40  L,R,A,(NjS,} 
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£20;  19  Cye.  1290  and  note;  .^na  In».  Co. 
V.  Harvey,  11  Wis.  394 ;  Diamond  Glue  Co. 
V,  United  SUtes  GIul'  Co.  103  Ted.  838; 
Watere-Pierce  Oil  Co.  v.  Texas,  177  U.  S. 
26,  44  L.  ed.  657,  20  Sup.  Ct.  Rep.  SIS; 
Bank  of  Augusta  v.  Earle,  13  Pet.  519,  10 
L.  ed.  274;  Connecticut  Mut.  L.  Ins.  Co. 
T.  Spratlcy,  172  V.  S.  602,  43  L.  ed.  589, 
19  Sup.  Ct.  Itep.  308;  Cofflmouwealtli  Mut. 
F.  Ins.  Co.  V.  Edwarda,  124  N.  C.  116,  32 
S.  £.  404;  Electric  Newa  t  Money  Trana- 
ler  Co.  V.  Perrj,  75  Fed.  snS;  Jones  v. 
Smith,  3  Gray,  500;  G.  Heileman  Brewing 
Co.  V.  Peimeisl,  85  Minn.  123,  88  N.  W, 
441;  Franklin  Ins.  Co.  v.  Louieville  &  A. 
Packet  Co.  9  BubIi,  590;  Bank  of  Britiali 
Columbia  v.  Page,  6  Or.  431;  Pioneer  Sav. 
A  L.  Co.  V.  MoBtert,  82  Neb.  812.  87  N,  W. 
1059;  Williams  v.  Cheney,  8  Gray,  2011,  3 
Gray,  215;  Harrifl  v.  Eunnela,  12  How.  84, 
33  L.  ed.  003;  Taber  v.  Interstate  Bldg.  k 
L.  Abso.  91  lax.  B2,  40  S.  W.  B54;  Hanchey 
V.  Southern  Home  Bldg.  &  L.  Asao.  140 
Ala,  248,  37  So,  272;  Hoakins  y.  Rochester 
Sav.  t  L.  AsBO.  133  Mich.  505,  95  N.  W. 
566;  Haverhill  Ins.  Co.  v.  Prescott,  42  N. 
H.  547,  80  Am.  Dec.  123;  Edison  General 
Electric  Co.  v.  Canadian  Pacific  Nav.  Co. 
£4  L.R.A.  317,  note;  l«w  v.  Hodgson,  2 
Camp,  147,  11  East,  300,  10  Revised  Rep. 
513;  Langton  v.  Huglies,  1  Maule  k  S.  693, 
14  Revised  Kep.  531;  Re  Conistock,  3  Sawy. 
218,  Fed.  Cas.  No.  3,078;  Delaware  River 
Quarry  &  Constr.  Co.  v.  Bethlehem  t  N. 
Pass.  R.  Co.  204  Pa.  22,  53  Atl.  533;  Reed- 
er  V.  Jones,  6  Penn.  (Del.)  69,  65  Atl.  371; 
Cook  V.  Pierce,  2  Houst.  (Del.)  499;  Beld- 
ing  V.  Pitkin,  2  Caines,  149;  Farmers  & 
M.  Ins.  Co.  V.  Harrah,  47  Ind.  236;  Ameri- 
can Ins.  Co.  V.  Pressell,  78  Ind.  442;  Na- 
tional Mut.  T.  Ins.  Co.  V.  Puraell,  10  Allen, 
232;  8  Am.  A  Eng.  Enc.  I-aw,  340;  Hoff- 
luan  V.  Banka,  41  Ind.  1;  Cary-Lnmbard 
Lumber  Co.  v.'  Tlionias,  93  Tcnn.  587,  22 
S.  W.  743;  Cook  v.  Pierce.  2  Houst.  (Del.) 
499. 

Carllfl,   C,   delivered  the  opinion   of  the 

The  writ  of  error  is  taken  by  the  plaintiff 
below  to  a  judgment  of  the  superior  court 
overruling  a  demurrer  of  the  plaintilT  to  a 
special  plea  in  abatement  to  the  declara- 
tion. The  action  was  in  assumpsit  to  re- 
cover for  gooda  sold  and  delivered.  By  a 
■peciol  plea  the  defendant  alleged  that  the 
plaintiff  was  a  corporation  under  the  laws 
o(  Pennsylvania;  that  at  the  time  the  eon- 
tract  was  made  the  corporation  was  doing 
busineBi  in  Delaware  through  and  by 
branch  office*,  agents,  or  representatives  io- 
eated  here,  without  having  complied  with 
the  provisions  of  law,  constitutional  and 
statutory,  hereinafter  mentioned,  reapect- 
I,.R.A.1B15B. 


ing  foreign  corporations,  and  that  the  con- 
tract was  made  by  the  agent  of  the  plain- 
tiff located  in  this  state. 

It  is  provided  by  g  5  of  article  9  of  the 
Constitution,  adopted  June  4,  1307,  aa  fol- 
lows: "No  foreign  corporation  shall  do 
any  business  in  this  state  tbrough  or  by 
branch  offices,  agents  or  represGntatives  lo- 
cated in  this  state,  without  having  an  au- 
thorized agent  or  agenta  in  the  state  upon 
whom  legal  process  may  be  served." 

At  the  time  the  contract  was  made  and 
the  suit  brought  there  was  and  still  is  a 
stotute,  approved  March  23,  1903  |22  Del. 
Laws,  chap.  395,  p.  824),  referred  to  in  the 
declaration,   which  contained   the  following 

"Section  1.  That  it  shall  not  he  lawful 
for  any  corporation  created  by  the  laws  of 
any  other  state  or  the  laws  of  the  United 
States,  to  do  any  business  in  this  atata 
through  or  by  branch  offices,  agents,  or  rep- 
resentatives located  in  this  atate,  until  it 
shall  have  filed  in  the  office  of  secretary  of 
state  of  this  state  a  certiBed  copy  of  its 
charter  and  the  name  or  names  of  its  au- 
thorized agent  or  agents  in  this  state,  to- 
gether with  a  sworn  statement  of  the  as- 
aeta  and  liabilities  of  such  company  or 
corporation,  and  paid  to  the  secretary  of 
state,  for  the  use  of  the  state,  fifty  dollars 
(ISO)  ;  and  the  certificate  of  the  secretary 
of  state  under  his  seal  of  ofiice,  of  the  filing 
of  such  charter,  shall  be  delivered  to  auch 
agent  or  agents  upon  the  payment  to  said 
secretary  of  state  of  the  usual  fees  for  mak- 
ing certified  copies;  the  said  certificate 
shall  be  prima  facie  evidence  of  such  com- 
pany's riglit  to  do  busineaa  in  this  state." 

By  3  2  it  is  made  the  duty  of  the  secre-' 
tary  of  state  to  deliver  to  the  prothono- 
tary  of  each  county  a  certificate  of  the 
name  of  the  agent,  and  by  §  3  it  is  made 
the  duty  of  each  prothonotary  to  record 
the  certificate.  By  $  4  it  is  enacted  that 
service  of  process  may  be  made  on  sach 
agent,  and  that  it  shall  be  as  elTectual  as 
if  served  on  the  corporation.  It  is  enact- 
ed in  §  6  that  any  corporation  doing  busi- 
ness here  without  having  first  complied 
shall  be  guilty  of  a  misdemeanor  and  be 
subject  to  a  fine  for  each  and  every  ofl'ense, 
and  also  tliat  any  agent  of  auch  foreign 
corporation  who  shall  transact  any  business 
here  for  any  foreign  corporation,  before  it 
has  complied,  shall  be  guilty  of  a  misde- 
meanor  and   fined   for   each   and   every   of- 

At  the  time  of  the  adoption  of  the  pres- 
ent Constitution  on  June  4,  1897,  there 
were  in  force  two  statutes  relating  to  this 
same  subject-matter.  These  two  statutes 
taken  togetlier  contain  in  substance  the 
same   requirements  of  foreign   corporations 
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as  are  contained  in  the  act  of  1903,  above 
referred  to,  and  impose  fines  for  violation 
tliereof,    and    make    service    on    the    agent 

good,  tlie  only  subBtantial  difference  being 
the  requirement  that  tl>e  certificate  naming 
an  agent  be  filed  in  each  county  by  the 
corporation,  and  not  in  the  office  of  the 
secretary  of  state,  to  be  by  him  filed  witli 
the  protlionotary  of  each  county.  These 
statutes  are  chapter  703,  vol.  19,  Laws  of 
Delaware,  p.  000,  passed  April  28,  1B03, 
and  chaptei:  513,  voi.  20,  Laws  of  Delaware, 
p.  S44,  paascd  May  12,  1897. 

It  appears,  tlicrefore,  that  at  the  time  of 
the  adoption  of  the  Constitution  there  were 
in  force  laws  of  Bubetsntially  the  same  im- 
port as  now  exist  respecting  foreign 
corporations  doing  business  here.  In  sub- 
stance this  legislation  forbids  foreign  cor- 
porations to  do  business  here  by  branch 
offices,  or  agents  located  here,  witliout  hav- 
ing filed  a  certificate  naming  an  authorised 
agent  in  the  state  upon  whom  process  may 
be  seri-ed,  and  also  a  copy  of  its  charter 
and  a  sworn  statement  of  its  asaets  and 
liabilities,  and  imposes  penalties  for  eaeh 
and  every  offense  by  fine  upon  both  tlie  cor- 
poration and  the  agent  violating  the  laws, 
and  makes  service  of  process  on  the  desig- 
nated agent  equivalent  to  service  upon  the 
corporation. 

In  this  case,  then,  Is  presented  in  this 
court  for  the  first  time  the  question  wheth- 
er by  Bucli  legislation  a  contract  made  here  ' 
by  an  agent  in  this  state  of  a  foreign  cor- 
poration which  had  not  complied  witli  the 
laws  of  Delaware,  whereby  goods  were  sold 
and  delivered  to  a  citizen  of  Delaware,  can 
lie  enforced  here  so  that  the  vendor  may 
collect  payment  for  the  proptrty  so  part- 
ed with  by  it  and  received  and  retained  by 
llie  vendee.  As  rightly  held  in  the  case  of  ' 
Ktnndard  Sewing  Mach.  Co.  v.  Frame,  2 
Penn.  (Del.)  430,  48  Atl.  188,  the  question 
is  properly  raised  by  a  plea  in  abatement, 
and  the  vendee  can  take  advantage  of  the 
noncompliance  of  the  vendor  In  this  way 
only,  if  at  alt. 

In  its  opinion,  reported  in  1  Boyce  (Del.) 
240.  and  7S  Atl.  014,  the  court  below  stated 
that  it  felt  bound  by  the  decision  of  the 
superior  court,  rendered  in  the  case  of 
Beeber  v.  Walton,  7  Houst.  (Del.)  471,  32 
Atl.  777,  and  expressly  based  its  conclusion 
thereon ;  but  as  herein  indicated,  this  court 
does  not  consider  that  the  principles  ap- 
plicable to  that  case  apply  to  the  cafe  now 
before  it,  and  holds  that  other  and  differ- 
ent rules  are  applicable.  With  the  view  of 
following  any  weil-egtablished,  pertinent, 
and  controlling  doctrine,  or  even  policy,  of 
the  law  of  thin  state,  as  evidenced  by  the 
Constitution,  statutes,  or  deeisione,  a  care- 
ful examinntiin  has  been  made  of  the  laws 
L.R.A.l<lir.R. 


and  reported,  decisions,  and  as  >  conclu- 
sion it  is  found  that  there  is  no  such  per- 
tinent doctrine  or  policy  est«bliBhed  here, 
and,  therefore,  that  this  court  must  reach 
conclusions  independent  of  any  decision  of 
the  courts  of  Delaware.  The  case  of  Greg- 
ory V.  Bailey,  4  Harr.  (Del.)  25H,  seems  to 
be  pertinent,  and,  if  so,  as  a  decision  of 
the  court  of  errors  and  appeals,  is  control- 
ling, in  its  influence,  at  least.  Without 
careful  reading  it  seems  to  hold  "that  a 
seller  of  lottery  tickets,  having  no  license 
to  sell  them,  may  recover  the  price  of  tick- 
ets sold,  though  the  sale  be  prohibited  by 
statute."  But  in  reality  the  court  did  not 
so  hold,  and  it  was  not  neccsssry  to  do  so, 
because  tliere  the  sale  was  not  of  lottery 
tickets  in  i-etail,  l>ut  by  wholesale,  and  as 
part  of  a  sale  of  the  whole  lottery  scheme, 
including  tickets,  and  the  court  held  thai; 
the  statute  regulating  the  sale  of  lottery 
tickets  did  not  apply.  In  Cook  v.  Pierce.  2 
Houst.  (Del.)  499'.  a  usurious  contract 
was  declared  unenforceable  because  pro- 
hibited, and  therefore  invalid  and  void.  By 
statute  the  rate  of  interest  for  the  use  of 
money  lent  was  fixed,  and  money  loaned 
at  a  greater  rate  of  interest  was  forfeited 
to  anyone  wlio  would  sue  for  it,  though 
the  statute  did  not  espreesly  render  the 
contract  void  or  unenforceable.  The  court 
considered  that  both  by  the  words  and  poli- 
cy of  the  law  a  contract  for  a  greater  rate 
of  interest  wss  a  forbidden  one,  and,  being 
made  unlawful,  was  void.  But  obviously 
there  is  a  diUcrence  in  the  effect  of  statutes 
which  expressly,  or  by  npeeasary  implica- 
tion, and  as  part  of  a  commercial  policy 
of  the  state,  made  a  paiiicnlar  kind  of  con- 
tract unlawful,  and  one  which  prohibits  un- 
der penalty  a  foreign  corporation  from 
carrying  on  business  generally,  without  ref- 
erence to  a  particular  kind  of  businesa, 
until  one  carrying  on  business  maintains 
an  agent  on  whom  process  against  it  may 
be  served.  In  Cook  v.  Pieree,  a  well-estab- 
lished principle  was  applied  correctly.  Pro- 
hibited contracts  are  unenforceable  because 
rendered  void  by  the  prohihition  to  make 
them,  whether  the  ststute  so  declares  or 
not,  and  whether  the  act  be  moluni  in  «#  or 
malum  prohibitum,  A  icijislative  intent  to 
make  the  contracts  unenforceable  is  evi- 
dent  in  such  cases.  A  usurious  contract 
is  a  typical  instance.  So  contracts  for  the 
sale  of  intoxicating  liquors  are  unenforce- 
able when  the  sale  of  such  article  is  pro- 
hibited. But  this  principle  is  not  appli- 
cable where  there  is  no  prohibition  to  car- 
ry on  the  particular  business  in  which  the 
plaintiff  is  engaged,  in  the  course  of  whieh 
the  contract  in  question  was  made. 

In  .Johnson  v.  Mason  Lodge,  lOB  Ky.  83fl, 
SI   fi.   W.   fi20.   the  court  distinguished   be- 
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tneen  statutes  regulating  corpoTations  in 
general  and  tlioae  intended  to  protect  the 
public  against  nellers  of  worthlesa  ferti- 
lizers, and  tlioae  wbicli  proliibited  tlie  sale 
of  intoxicating  liquors  vitbout  license,  and 
also  statutes  to  regulate  insurance  corpo- 
rations. Concerning  such  proliibited  con- 
tracts the  court  asiii ;  As  "the  vice  was 
in  the  contract  itself  and  they  [tlie  stat- 
utes] are  therefore  distinguished  in  this 
respect  from  tliis  case,  which  only  invoives 
the  idea  of  disability  to  sue." 

The  principle  applied  in  Reeder  t,  Jones 
(1902)  a  Penn.  (Del.)  68,  05  Atl.  571.  is 
equally  well  eetabllBlieil.  A  person  carry- 
ing on  the  business  of  real  estate  broker 
wittiout  having  a  license  to  carry  on  tliat 
particular  business  was  not  allowed  to  re- 
cover commissions  for  making  a.  sale  of 
real  estate.  TTie  purpose  of  this  statute 
is  to  obtain  revenue,  and  it  is  made  unlaw- 
ful tor  all  unlicensed  persons  to  act  as  real 
estate  brokers,  and  no.  necessarily,  tlieir 
contracts  for  acting  as  such  are  unenforce- 
able. But  that  is  not  applicable  to  the 
legislation  under  consideration  here,  the 
primaiy  object  of  which  is  not  to  exclude 
foreign  corporations,  or  to  liceiise  tliem  t« 
carry  on  particular  kinds  of  business,  but 
to  bring  them  within  the  reach  of  the  proc- 
ess of  the  courts  of  Delaware. 

In  almost  all  (if  not  all)  the  states,  in- 
cluding Delaware,  corporations  iasuitig  poll 
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ship  are  regulated  by  statute, 
statutes  respecting  such  corporations  have 
SH  their  primary  object,  whether  it  be  so 
expressed  or  nut,  to  protect  people  of  the 
state  from  being  injured  or  defrauded  by 
corpoiations,  fraudulently  or  dishonestly 
conceived  or  managed,  or  financially  un- 
sound. With  this  in  view  they  require  not 
only  of  such  foreign  corporations  to  put  on 
record  here  evidence  of  tlieir  authority  to 
transact  such  business,  but  of  their  abili- 
ty to  carry  out  their  contracts,  and  of  their 
financial  stability.  To  insure  this  they  re- 
quire that  the  insnrance  comtnltisioner  shall 
e.>,~aniine  their  sfTairs  annually  and  give 
certificates  to  those  qualified.  All  others 
are  prohibited  from  doing  business  of  those 
kinds  here.  fnci  den  tally,  it  is  required 
that  foreign  corporations  maintain  a^reo- 
cies  upon  whom  process  can  be  served  valid- 
ly. Licenses  are  subject  to  revocation  for 
cause  and  the  power  of  the  state  officer  over 
such  kinds  of  corporations  is 
continuous.  Tt  is  a  f 
such  a  statute,  considering  its  primary  ob- 
ject, to  hold  thnt  a  suit  to  enforce  payment 
of  a  note  given  here  for  a  premium  on  a 
policy  issued  by  a  foreign  corporation  not 
qualified  to  do  such  business  here  cannot  be 
maintained  here  bv  the  corporation  or  its 
L.R.A.mioB. 


receiver.      Such     was     Beeber     v.     Walton 

(1987)  7  Houst.  (Del.)  471,  32  Atl.  777, 
wliich,  by  its  express  declaration,  controlled 
the  court  below.  The  foreign  insurance 
company  sued  on  a  note  given  for  premiums 
on  a  policy,  and  at  the  time  tlie  note  vox 
given  the  corporation  had  not  complied 
with  the  laws  of  Delaware,  but  had  done  so 
before  the  suit  was  brought.  It  was  lield 
in  Beeber  v.  Walton,  quite  entirety  on  the 
authority  of  Cook  v.  Pierce,  supra,  that 
the  contract  was  void  and  unenforceable, 
though  not  ao  declared  by  the  statute.  The 
court  considered  that  the  object  of  the 
B^tute  was  to  protect  the  citizens  of  the 
state  from  spurious,  Insolvent,  and  dis- 
honest insurance  companies,  aad  so  held 
that  the  contracts  made  by  sucli  here  in 
the  course  of  that  business  to  he  unenforce- 
'  able  here.  It  is  obvious  that  such  is  not 
the  abject  of  any  le<;ialation  in  Delaware 
under  consideration,  and  therefore  the  same 
result  should  not  follow. 

In  Franklin  Ins.  Co.  v.  Louisville  A  A. 
Packet  Co.  9  Bush,  590,  the  Kentucky  court 
took  the  same  position  as  the  court  in  Bee- 
ber v.  Walton,  respecting  similar  statutes 
repulating  foreign  insurance  corporations, 
and  considered  that  by  such  regulations 
the  legislature  intended  the  act  to  be  not 
only  a  nicans  to  raise  revenue,  but  to  pro- 
hibit the  particular  business  itself  so  far 
as  carried  on  by  those  unqualified  to  do  so. 
Barbor  v.  Boehm,  21  Neb.  450,  32  N.  W. 
221.  was  n  similar  case. 

From  this  examination  it  is  evident  that 
the  courts  of  Delaware  have  not  heretofore 
adopted  a  policy  of  judicial  construction  of 
statutes  like  those  now  under  consideration 
which  would  be  applicable  to  the  latter. 
Different  principles  are  applicable  where 
the  priniary  object  of  legislation  is  not  to 
regulate  particular  kinds  of  cootrecta,  or 
license  particular  kinds  of  business,  or  to 
raise  revenue,  but  the  primary  object  is  to 
secure  to  the  state  and  the  people  thereof 
a  way  to  serve  process  on  corporations  or- 
ganieed  in  other  states,  when  they  conte 
here  to  do  business  by  branch  oBices  and 
agents  located  here.  Such  is  the  primary 
object  and  purpose  of  the  laws  of  Delaware. 
constitutional  and  statutory,  under  present 
consideration.  The  revenue  feature  is  dis- 
tinctly a  subsidiary  one.  unimportant  to 
the  discussion.  There  is  no  continuous 
supervision  of  the  financial  standing  of  the 
foreign  corporations,  and  no  discretion  to 
refuse  to  give  certificates  of  compliance 
when  the  simple  requirements  of  the  statute 
arc  complied  with,  whether  the  initial 
statement  of  its  assets  and  liabilities  be 
satisfactory  to  the  secretary  of  state  or 
not.  Contracts  made  by  noncomplying  cor- 
porations,  or  by   noneomplying  agents,  arc 


070 


DELAWARE  SUPBEME  COURT. 


not  declared  to  be  either  void  or  unen- 
forceable, generally,  or  until  compliance. 
To  iUBure  the  preience  in  Delaware  of  some- 
one on  whom  valid  service  of  procesa  can 
be  served  in  suits  against  foreign  corpora- 
tions coming  here  to  traneact  business  by 
branch  officee  or  agents  located  here,  the 
state  has  prohibited  Foreign  corporations 
from  doing  business  here  through  or  b; 
branch  offices,  agents,  or  representatiTea  lo- 
cated herp,  without  having  such  agent  au- 
thoriied  to  receive  such  service,  and  makes 
valid  a  service  of  process- on  such  agent, 
and  to  enforce  it  imposes,  not  only  on  the 
corporation,  but  also  on  the  individual  rep- 
resenting it,  *  line  In  case  a  corporation 
shall  so  do  business  without  having  so  corn- 
Are  contracts  made  with  people  of  this 
state  by  a  foreign  corporation  which  has 
not  BO  complied,  either  invalid  in  Delaware, 
or  unenforceable  here! 

When  the  statute  is  silent  on  the  subject 
of  the  enforceability  of  contracts  made  by 
unqaaliHed  foreign  corporations,  the  wliolc 
statute  should  be  considered  and  ita  pur- 
pose ascertained,  in  determining  the  unex- 
pressed legislative  intent  respecting  the  en- 
forceability of  such  contracts.  Tliis  is  not 
only  reasonable,  but  has  judicial  support. 
Harris  v.  Runnels,  12  How.  79.  13  L.  ed. 
HOI;  Washburn  Mill  Co.  v.  Bartlett.  3  N. 
D.  138,  64  N.  W.  644;  Union  Nat.  Bank  v. 
Matthews,  98  U.  S.  021,  25  I-.  ed.  188:  Dun- 
lop  V.  Mercer,  80  C.  C.  A.  435,  156  Fed. 
54S.  This  is  the  esUblished  ruli>  of  the 
Federal  courts  respecting  statutes  in  gen- 
eral, where  the  act  prohibited  under  penal- 
ties is  not  malum  in  *e.  In  the  ease  of  In 
Re  T.  H.  Bunch  Co.  (D.  C.)  180  Fed.  519, 
there  is  a  large  collection  of  authorities  to 
that  effect. 

In  the  several  states  there  is  a  variety  of 
legislation,  constitutional  and  statutory, 
concerning  foreign  corporations  doing  busi- 
ness by  branch  offices  or  resident  agents. 
In  some  (a)  there  is  simply  a  prohibition: 
in  others  (b)  a  prohibition  and  penalty;  in 
others  (c)  in  addition  the  contracts  made 
by  such  agents  are  declared  to  be  void  for 
noncompliance:  (d)  in  others,  they  are  de- 
clared unenforceable:  (el  in  others,  they 
are  unenforceable  until  compliance ;  and 
various  rules  have  been  adopted  respect- 
ing them  in  the  several  jurisdictions.  But 
only  those  in  class  (b)  are  analogous  to  the 
Delaware  law,  and  the  decision  of  the 
courts  of  states  with  other  provisions  are 
necessarily  not  useful  in  reaching  a  con- 
climion  in  the  case  before  this  court. 

Where  there  is  solely  a  prohibition  with- 
out a  penalty,  it  may  be  sound  reasoning 
to  hold  that  the  prohibition  was  intended 
to  effect  the  desired  protection  by  making 
I-.R.A.ini.'iB. 


unenforceable  contracts  made  by  corpora- 
tions which  had  not  complied,  for  in  that 
way  only  could  the  prohibition  be  enforcci' 
Some  courts  have  so  held,  though  it  is  no 
uniformly  so  held.  Bank  of  British  Colun. 
bia  V.  Page,  6  Or.  431  ;  Cincinnati  Mut. 
Health   Aseur.  Co.  v.  Rosenthal,  65  111.  85. 

8  Am.  Rep.  626.  Contra,  Washburn  Mill 
Co.  V.  Bartlett,  3  N.  D.  138,  64  N.  W.  544, 

It  is  claimed  that  this  is  the  effect  of 
the  Constitution  of  Delaware.  If  it  solely 
prohibited  foreign  corporations  from  doing 
business  in  Delaware,  and  the  above  prin- 
ciple be  considered  sound,  it  might  be  ap- 
plied in  this  case.  But  the  Constitution  la 
much  narrower  in  its  prohibition,  in  that 
it  forbids  foreign  corporations  to  do  busi- 
ness in  Delaware,  not  generally,  but  by 
brsiicli  offifea  or  apents  located  here,  with- 
out an  autliorized  agent  here  upon  whom 
process  may  be  served.  Its  clear  purpofie 
is  to  make  alt  such  corporations  amenable 
to  the  process  of  the  courts  here.  Is  it 
etTective   to   do   so    in    itself,    and    witliout 

Probably  it  is  not,  because  not  aelt-ex- 
ecuting,  in  that  it  does  not  provide  either 
the  method  of  establishing  and  authoriz- 
ing agencies,  or  make  service  of  process  on 
them  valid,  but  leaves  it  to  the  legislature 
to  supply  these  dctlciencies.  Until  these 
features  are  supplied,  it  is  not  capable  of 
being  obeyed,  and  so  its  prohibition  is  in- 
effective. This  was  strongly  argued  by  the 
counsel  for  the  plaintifl  in  error,  and  in 
support  he  cited  Cooley,  Const.  Lim.  98.  99: 

9  Cyc.  -!>2,  753,  759;  Eavi  Claire  Nat.  Bank 
V.  Benson.  106  Wis,  624,  82  N.  W.  604: 
Davis  V.  Burke.  179  U.  S.  399,  45  L.  ed. 
249,  21  Sup.  Ct.  Rep.  210,  and  Hyatt  v. 
Allen,  54  Cal.  353,  on  the  general  proposi- 
tion that  eonetitutioiiftl  provisions  which 
require  subsequent  legislation  to  enforce 
them  are  not  self -executing:  and  in  addi- 
tion, St.  I»uiB,  A.  k  T.  R.  Co.  v.  Fire  Assn. 
of  Philadelphia.  60  Ark.  32ii.  28  L.R.A.  83, 
30  S.  W.  360.  In  the  laat-rited  case  a  pro- 
vision of  the  Constitution  of  Arkansas,  sim- 
ilar to  that  in  Delaware,  was  held  not  to  be 
self -executing  or  enforceable. 

"The  appellant  contends  that  the  evi- 
dence failed  to  show  that  thp  Commeicial 
Company  eomplied  with  §  11,  art.  12,  of 
the  Constitution.  This  section  declares 
that  no  'foreign  corporation  shall  do  busi- 
ness in  this  state,  except  while  it  maintains 
therein  one  or  more  known  places  of  busi- 
ness and  an  authorised  agent  or  agentK  in 
the  same  upon  whom  process  may  be 
served.'  It  is  not  gel  f-ex  ecu  ting.  It  does 
not  provide  how  the  agent  shall  be  desig- 
nated, or  how  the  place  of  business  shall 
be  made  known.  The  Commercial  Company 
had  no  right  to  say  upon  what  agent  proc- 
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eM  may  be  aeired.  The  legislature  alone 
had  tlie  right.  Until  it  exercised  it,  there 
was  no  penalty  for  the  violation  of  the 
ConntitutioD  in  that  respect."  Armour 
Packing  Co.  v.  Vinegar  Bend  Lumber  Co. 
1*9  Ala,  205,  42  So.  866,  13  Aim.  Caa.  951. 

It  ma;  be  that  tbe  constitutional  provi- 
sion in  Delaware  is  only  a  limitation  on 
the  powers  of  the  legislature  to  authorize 
foreign  corporations  to  do  busineHs  liere  by 
branch  oOicea,  etc.,  without  requiring  such 
corporations,  as  a  condition  of  the  privi- 
lege, to  maintain  agents  bere  upon  whom 
process  ahall  be  surved  in  a  manner  to  be 
designated  by  tlie  legislature,  the  method 
of  registration  of  such  agents  and  other 
necessary  administrative  details  being  left 
to  the  legislature,  and  subject  to  change 
by  it. 

As  already  shown,  the  same  legislation 
was  in  force  in  Delaware  at  the  time  of 
and  since  the  adoption  of  the  Constitution 
in  1807.  Clearly,  the  provision  of  the  Con- 
stitution, and  the  statutes  of  1893  and 
1897,  in  force  when  the  Constitution  was 
adopted,  are  in  pari  materia,  in  that  they 
relate  to  the  same  subject-matter ;  vi:.. 
m  prohibition  of  foreign  corporation"  from 
doing  business  here  by  branch  ofhccH,  etc., 
without  having  an  agpnt  here  on  whom 
process  could  he  served.  Xot  bring  repug- 
nant or  inconsistent,  they  are  to  be  con- 
strued together.  The  conclusion  is  inevi- 
table that  the  members  of  the  Constitution- 
al Convention  of  1807.  whatever  they  may 
have  said  in  the  debates  there  (and  we 
are  not  sure  that  we  have  examined  all 
that  W89  there  said  on  the  subject),  must, 
in  formulating  the  provision  of  the  Consti- 
tution in  question,  have  had  regard  to  the 
existing  statutes,  which  would  iu  fact  sup- 
plement and  make  effective  the  contem- 
plated constitutional  provision,  probably 
otherwise  ineffective;  for  these  then-e'sist- 
ing  statutes  provided  «  method  of  establish- 
ing agencies  and  of  serving  process  on  them 
with  the  same  effect  as  though  service  had 
been  made  on  the  corporatinn  itself.  In 
other  w-ords,  it  was  considered  that  the 
Constitution,  whether  otherwise  ineffective 
or  not,  would  certainly  be  made  operative 
by  the  existing  statutes  on  the  same  sub- 
ject, which  established  a  method  of  regis- 
tering agencies,  and  a  legal  method  for  an 
effective  service  of  process  on  them.  This 
coart  is  not  daimted  to  so  hold,  because  it 
may  be  argued  that  it  would  logically 
result  that  the  interpretation  and  effect- 
iveness of  the  Constitution  would  vary 
according  as  the  legislature  varied  the  stat- 
utes on  the  same  subject-matter.  There- 
fore, whether  or  not  the  constitutional  pro- 
vision be  regarded  as  inoperative,  except 
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as  a  limitation  on  the  power  of  the  gener- 
al assembly,  or  whether  or  not  it  be  con- 
sidered with  the  acts  of  18Q3,  1897,  and 
1903,  relating  to  the  same  matter,  the  re- 
sult is  the  same,  for  the  statute  of  1903, 
in  force  when  the  contract  in  question  was 
made,  and  now  still  in  force,  is  in  harmony 
with  the  Constitution,  and  contains  all  that 
it  contains  on  the  subject  and  more. 
Hence,  in  deciding  this  case,  regard  may 
be  given  only  to  the  present  existing  stat- 
ute, that  of  1903.  ■ 

By  comity  a  corporation  created  bj  one 
sovereignty  ia  permitted  to  make  contracts 
in  another,  and  sue  on  its  contracts.  Bank 
of  Augusta  V.  Earle,  13  Pet.  588,  10  L.  ed. 
307.  Each  sovereignty  by  express  statute 
or  settled  policy  of  the  state  may  exclude 
corporations  created  by  another  sovereign- 
ty, or  prescribe  terms  with  which  such  for- 
eign corporations  must  comply,  except  such 


otherwise  protected  by  valid  provisions  of 
the  Constitution  and  statutes  of  the  Unit- 
ed States.  The  primary  purpose  of  the 
legislation  in  Delaware  being  so  obvious, 
it  certainly  was  not  intended  to  exclude 
foreign  corporations  from  the  state.  It 
does  not  in  terms  render  invalid  the  con- 
tracts made  here  by  noncomplying  foreign 
corporations.  As  has  repeatedly  been  said 
elsewhere,  if  such  consequences  were  Intend- 
ed, it  was  very  easy  for  the  legislature  to 
have  said  so.  Without  undertaking  to  re- 
view all  the  many  cases  which  have  been 
cited  or  decided  in  cooHtruing  the  variously 
worded  statutes  of  other  states  on  the  same 
subject,  it  is  here  assert«i  that  the  better 
reason,  the  wiser  and  fairer  policy,  and 
the  greater  weight,  lie  with  those  decisionA 
of  other  courts  which  hold  that  where,  as 
here,  there  ia  a  prohibition  with  a  penalty, 
with  no  express  or  implied  declaration  re- 
specting the  validity  or  enforceability  of 
contracts  made  here  by  unqualified  for- 
eign corporations,  the  contracts  made  here 
by  corporations  created  elsewhere  and  do- 
ing business  here  by  branch  offices  or 
agents  located  here  without  complying  with 
the  laws  of  Delaware  as  t«  registration  of 
agents,  etc.,  are  enforceable  in  the  courts 
of  Delaware  on  the  ground  that  the  purpose 
of  the  statute  was  not  to  prohibit  businees, 
but  accomplish  a  collateral  object  viz ,  to 
bring  such  corporations  within  the  reach  of 
process  of  the  courts  here,  and  to  effect 
this  the  penalty  provided  is  deemed  to  be 
exclusive  of  all  other  consequences,  and, 
therefore,  the  further  penalty  of  forfeiture 
of  rights  under  the  contract,  otherwise 
valid  and  enforceable,  will  not  he  added 
by  the  court  when  suit  is  brought  on  the 
rontract.      The    courts    of    the    following 
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ittBtcB,  where  the  laws  are  subBtantially 
liki'  those  of  Uelatvare,  liave  m  held: 

Colo. — Uticy  V.  Clarlc-G&rdDer  Lode  Min. 
Co.  4  Colo.  3(19,  *  .Mor.  Min.  Kep.  39;  Km- 
(lel  V.  Beck  &.  P.  Lithographing  Co.  IH  Colo. 
310,  24  L.R.A.  311,  35  Pac.  638;  Rockford 
Ins.  Co.  V.  Risers,  B  Colo.  App.  121,  47 
Pac.  848;  Helvetia  Swiss  F.  Ina.  Co.  v.  Ed- 
ward P.  Allia  Co.  11  Colo.  App.  264,  53 
Pac.  242. 

Ky.— Johnson  v.  Alaaon  I--odge,  lOH  Ky. 
838,  SI  S.  \\.  U20;  Hullaiii  v.  Aahford,  24 
Ky.  L.  Rep.  870,  70  S.  \V.  1B7. 

S.  C— Galletlev  v.  Strickland,  74  S.  C. 
394,  S4  S.  £.  578. 

Wash. — Dearlioi'ii  Foundry  Co.  v,  Augua- 
tioe,  5  Waah.  87,  31  Pai^.  327 ;  Edison  Gen- 
eral Electric  Co.  v.  Canadian  P.  Nav.  Co.  8 
Waah.  370,  24  L.R.A.  316,  40  Am.  St.  Rep. 
1)10,  38  Pac.  260;  La  France  Fire  Engine 
Co.  V.  Mt.  Vernon,  9  \Va«h.  144,  43  Am.  St. 
Rep.  827,  37  Pac.  287,  38  Pac.  80;  Horrell 
V.  California,  0.  &  VV.  Homebuilders'  Abso. 
4(1  Wash.  531.  82  Pac.  881). 

\V.  Va.— Toledo  Tile  &  Lurolier  Co.  v. 
Thomas,  33  W.  Va.  566,  25  Am.  St.  Rep. 
DI5,  11  S.  E.  37. 

R.  I.— Garrett  Ford  Co.  v.  Vermont  Mfg. 
Co.  20  R.  I.  18T.  38  L.R.A.  S46,  78  Am.  St. 
Rep.  862,  37  Atl.  948. 

In  North  Dakota,  where  by  statute  for- 
eign corporations  were  prohibited  from 
transacting  buBiness  until  compliasce,  but 
no  penalty  was  provided  for  violations,  it 
was  held  that  contracts  of  unqualified  cor- 
porations were  not  void  or  unenforceable, 
but  could  be  enforced  in  North  Dakota. 
A  person  who  contracted  with  a  foreign 
corporation  and  received  and  retained  the 
benefits  of  such  contract  was  not  permit- 
ted to  raise  the  question  of  noncompliance. 
Washburn  Mill  Co.  v.  Bartlctt,  3  N.  D. 
138,  54  N.  W.  644. 

In  New  Jersey,  in  the  case  of  Alleghany 
Co.  V.  Allen  (1903)  69  N.  J.  L.  270,  55  Atl. 
724.  the  suit  was  on  a  note  made  by  a 
Soutli  Carolina  corporation,  and  the  pleo 
alleged  that  the  plaintifT  was  doing  buei-  I 
nesH  in  New  York,  uhore  tlie  note  was  giv-  ; 
I'U  in  the  course  of  biiHinees,  without  com- 
plying with  the  laws  uf  New  York,  and 
that  by  the  lawa  of  -Vew  York  no  Eult  could 
have  been  brought  there.  Held,  that  New 
Jersey  would  not  enforce  a  contract  mnde 
void  by  the  law  of  N'cw  York,  the  place 
where  the  contract  was  made,  but  as  New 
York  courts  had  decided  that  such  con- 
tracts were  not  void,  the  New  Jersey  court 
would  enforce  it. 

"The  tendency  of  judicial  decision  on 
this  subject  where  the  statute  does  not  de- 
clare the  contract  to  be  void  is  to  a  strict 
construction,  maintaining  tlie  validity  of 
the  contract,  and  holding  that  the  only  ef- 
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feet  of  such  legislation  in  the  state  where 
it  ia  enacted  is  to  impose  the  prescribed 
penalties  and  the  expreased  disabilities. 
Uutaide  of  such  state,  until  its  courts  give 
[it]  ...  a  wider  scope,  no  greater  lati- 
tudu  will  be  attributed  to  it." 

In  Iowa  foreign  corporations  not  quali- 
fied are  denied,  by  the  statute,  rights  and 
privileges  conferriid  on  corporations  so  com- 
plying, and  yet  the  failure  of  a  foreign 
corporation  to  comply  does  not  render  void 
or  unenforceable  in  loiva  nwtracts  niade 
by  the  noncomplvlng  corporation.  Spin- 
ney V.  Miller,  iw'lovra,  212,  86  N.  W.  317, 
89  Am.  St.  Rep.  351;  Beach  v.  Wakrfleld, 
107  Iowa,  58T,  78  N,  W.  888,  78  N.  W.  197. 

Tn  the  following  states  a  contrary  Inter- 
pretation is  given  to  atatutea  similar  to 
those  in  Delaware: 

In  .Alabama  non complying  foreign  cor- 
porations were  denied  the  right  to  sue  to 
recover  by  suit  money  loaned  in  Alabama. 
Hanchey  v.  Southern  Home  BIdg.  t  L.  Assn. 
140  Ala.  248,  37  So,  272;  Dudley  v.  Collier, 
87  AU.  433,  13  Am.  St.  Hep.  53,  6  So,  304; 
American  U,  Teleg.  Co.  v.  Western  U.  Teleg. 
Co.  87  Ala.  26,  42  Am.  Rep.  90;  in  which 
latter  case  the  supreme  court  said  that  the 
prohibition  of  the  Constitution  without  a 
penalty  was  "just  as  much  a  police  regu- 
lation for  the  protection  of  the  property 
interests  of  its  citizens  [of  the  state]  as 
a  law  forbidding  vagrancy  among  its  in- 
habitants." Armour- Packing  Co.  v.  Vine- 
gar Bend  Lumber  Co.  (1906)  149  .41a.  206, 
42  So.  SBQ,  13  Ann.  Cas.  951. 

In  Pennsylvania,  contracts  made  in  Penn- 
sylvania by  unqualified  foreign  corpora- 
tions are  unenforceable  there.  Lasher  v. 
Stimson,  145  Pa.  30,  23  Atl.  SfiS;  Delaware 
River  Quarry  t  Constr.  Co.  v.  Bethlehem  k, 
N.  Pass.  B.  Co.  204  Pa.  23,  53  Atl.  533. 

In  the  case  of  Delaware  River  Quarry 
k  Constr.  Co.  v.  Bethlehem  it,  N.  Pass.  R. 
Co.  supra,  the  plaintiff  had  built  a  road 
for  the  defendant  at  a  cost  of  $31,000.  The 
plaintifl'  was  a  New  Jersey  corporation  and 
did  not  register  in  Pennsylvania  until  after 
the  contract  was  completed,  but  before  suit 
was  brought.  Without  citation  of  authori- 
tie);,  or  much  discussion,  the  court  held 
that  the  plaintifT  could  not  recover. 

"The  pur]>ose  of  the  act  Is  to  bring  for- 
eign corporations  doing  busineas  in  this 
state  within  the  reach  of  legal  process. 
This  purpose  is  not  accomplished  by  a  reg- 
istration of  the  corporation  at  the  pleasure 
of  its  officers,  or  when  it  may  be  to  their 
interest  to  appeal  to  our  courts.  The  act 
is  for  the  protection  of  those  with  whom 
it  does  business,  or  to  whom  it  may  inctir 
liability  by  itn  wrongful  acts,  and  nothinji 
short  of  a  registration  before  the  contract 
that  It  seeks  to  enforce   is  made  can   give 
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it  a  riglit  of  action.  Anj'  otiicr  conatruc- 
tioti  of  tbi?  act  would  violate  its  plain  words 
and  wholly  defeat  its  object  by  affording 
protection  to  the  eorporHtion  and  denying 
it  to  the  jiublic." 

In  Cary- Lombard  Liimlwr  Co.  v.  Tlioinae, 
0-2  Te;m.  587,  22  M.  W.  743,  the  court  held 
contracts  by  a  noncomplying  foreign  corpo- 
ration, by  which  it  furnished  labor  and  ma- 
terials for  building  in  TennesRw,  were  not 
enforceable  there.  Tliia  was  baswi  on  tile 
case  of  StevcDSOit  v,  Ewin);,  8T  Teno.  50, 
9  S.  \V.  230.  where  the  suit  was  by  one 
who  had  not  taken  out  a  lic;ensc  to  trans- 
act the  business  in  which  engaged.  Other 
rases  in  Tenneetiec  are:  \ew  York  Nat. 
Bidg.  &  L.  Asao.  v.  Cannon,  99  Tenn.  344,  41 
S.  W.  1054:  Gilmer  v.  United  Statw  Sav. 
&  L.  Co.  103  Tenn.  272,  52  B.  W.  851; 
Harris  v.  Columbia  Water  &  Liglit  Co.  108 
Tenn.  24J.  67  8.  VV.  811.  All  followed  the 
above  ^rapliftcation  of  reasons. 

In  First  Nat.  Bank  v.  Coughron,  —  Tenn. 
— ,  S2  S.  W.  1112,  the  Tennessee  court  went 
to  the  extreme  limit  in  holding  that  even 
in  the  Imnds  of  an  innocent  purchaser  for 
value,  witliout  notice,  a  note  given  to  a 
foreign  noncomplying  coTporatioD  was  in' 
valid  and  uncollectible. 

In  the  Federal  courta  tlie  principle  now 
adopted  in  the  case  under  consideration  lias 
been  with  great  vigor  and  emphasis  uni- 
formlv  adhered  to.  It  is  thus  stated  in 
Dunlop  V.  Mercer,  8G  C.  C.  A.  435,  lo6  Fed. 
645. 

-The  true  rule  is  that  the  court  should 
carefully  consider  in  each  case  the  terms 
of  the  statute  which  prohibits  an  act  under 
a  penalty,  its  object,  the  evil  it  was  enacted 
to  remedy,  and  the  effect  of  holding  con- 
tracts in  violation  of  it  void,  for  the  pur- 
pose of  ascertaining  wlietluT  or  not  the 
lawmaking  power  intended  to  make  such 
contracts  void.  And  if  from  all  these  con- 
siderations it  is  manifest  that  the  legisla- 
ture had  no  such  intention,  tiic  contracts 
should  be  sustained  and  enforced;  other- 
wise they  should   be  held   void.     .     .     . 

'There  is  no  declaration  in  the  statute 
that  contracts  of  unqualified  corporations 
doing  buainesB  in  the  state  without  comply- 
ing with  the  prescribed  conditions  shall  be 
void.  So  far  as  we  are  able  to  ascertain, 
the  supreme  court  of  the  state  has  never 
held  that  such  waa  the  meaning  or  the 
effect  of  the  law.  If  that  had  been  the  pur- 
pose of  the  legislature,  it  would  have  been 
easy  to  have  made  it  manifest.  A  single 
line  would  have  expressed  and  accomplished 
tbat  purpose.  The  legal  presumption  in 
that  the  legislature  specifled  all  the  penal- 
ties it  intended  to  impose,  and  it  is  not  the 
province  of  the  court  to  inflict  more  by 
construction.  .  .  . 
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"The  object  of  the  statute,  the  evil  it 
waa  intended  to  remedy,  the  plain  language 
of  the  entire  act,  the  inequitable  effect  of 
the  avoidance  of  contracts  in  violation  of 
it,  make  it  manifest  that  the  lawmaking 
power  of  the  state  never  intended  tliat  con- 
tracts of  unqualified  corporationa  doing 
business  in   tlie  state  should  be  void." 

No  further  authority  need  be  cited  than 
the  case  of  Fritta  v.  Palmer.  132  I'.  S. 
282,  33  L.  ed.  317,  10  Sup.  Ct.  Rep.  93,  and 
the  caaea  therein  referred  to.  Judge  San- 
born, in  Blodgett  v.  I.aiiyon  Zinc  Co.  58 
C.  C.  A.  TD,  120  Fed.  8)13,  speaking  of  such 
statutes,  said : 

"The  object  of  these  statutes  was  to  fub- 
ject  foreign  corporations  doing  buaineas  in  ■ 
the  state  to  tlie  jurisdiction  of  its  courts 
And  to  the  inspection,  and  supervision  of 
its  officers,  not  to  the  end  that  the  citizens 
of  the  state  might  avoid  their  contracts 
and  perpetrate  injustice,  but  to  the  end  that 
juatice  might  be  adminiatered  to  both  the 
corporations  and  the  citizena." 

The  Federal  courts  follow  the  coDstrue- 
tion  placed  on  a  state  statute  by  the  hi^i- 
eat  court  of  the  state,  and  if  it  has  been 
there  clearly  established,  by  such  decisions, 
that  contracts  made  by  noncomplying  for- 
eign corporations  are  illegal  and  void  in 
the  particular  state,  such  contracts  are  un- 
enforceable in  the  Federal  courts.  It  ia 
thus  stated  in  Groton  Bridge  A  Mfg.  Co. 
V.  American  Bridge  Co.  (C.  C.)  151  Fed. 
871  :  "If  the  highest  court  of  the  state  has 
given  construction  to  its  statutes  fixing  the 
conditions  on  which  a  foreign  corporation 
may  do  business  within  tlie  state,  and  held 
they  may  make  all  contracts  entered  into 
by  it  without  complying  with  such  con- 
ditions void,  and  they  do  not  directly  re- 
late to  interstate  commerce,  or  discharge 
citizena  from  their  contract  obligations,  or 
are  not  repugnant  to  the  Constitution  and 
laws  of  the  United  States,  or  inconsistent 
with  those  rules  of  public  law  which  secure 
the  jurisdiction  and  authority  of  each  state 
from  encroachment  by  all  others,  or  thoM 
principles  of  natural  justice  which  forbid 
condemnation  without  opportunity  for  de- 
fense, .  .  .  then  the  courta  of  the  United 
States  are  bound  by  and  give  effect  to  such 
construction,  but  such   contracta 

are   not   necessarily    void   because   of    non- 
compliance with   such   cilnditions,     .     . 
and   the   court   of   appeals   of   the   state   of 
New  York  has  not  given  audi  a  construc- 
tion lo  the  statutes  referred  to." 
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void  by  the  statute,  or  declared  to  be  such 
by  the  state  courU.  but  the  statute  mere- 
ly prohibits  unqualified  corporationa  from 
maintaining  an  action  thereon  in  any  court 
in  the  state,  the  corporation  may,  neverthe- 
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leuB,  maintain  an  action  in  tlie  Federal 
M>>irta,  since  tlie  Federal  t-ourt  will  not 
refuse  to  enforce  a  valid  contract,  lisTin- 
leBB  in  itself,  wliich  it  Tiot  enforceable  in 
tlie  state  i^ourts  merely  on  account  of  aon- 
compliancp  with  the  atat«  administrative 
rcgulationa.  The  states  arc  powerless  to 
limit  the  jurixdietion  of  the  KedcrsI  courts 
in  this  respect.  Blotlgett  v.  I^anyon  Zinc 
Co.  supra;  Eastern  Rlilg,  \  I..  Asso.  v.  Bed- 
ford (C.  C.)  88  Fed.  7;  Sullivan  v.  Bcek 
(C.  C.}  79  Fed.  202;  Dunlop  v.  Mercer,  W 
(',  C.  A.  435,  158  Fell.  .'>«-.  Butler  Bros. 
Shoe  Co.  V.  United  States  Rubber  Co.  84 
C.  C.  A.  1«7.  1.70  Fed.  1;  Croton  Bridge  t 
JJfg.  Co.  V.  American  Bridge  Co.  (C.  C ) 
151  Fed.  871;  .lohnaon  v.  New  Vork  Brew- 
eries Co.  101  C.  C.  A.  e.19.  178  Fed.  513: 
Richmond  Cedar  Works  v.  Buekncr  (C.  C.) 
181  Fed.  424, 

With  unusual  uniformity  the  writers  of 
text  booka,  who  presumably  eonntder  such 
qiieationa  philonophically.  approve  the  posi- 
tion herein  taken.  Beale  on  Foreign  Cor- 
porations, ■  S8  212,  213,  says:  "This  repre- 
sents the  prevailing  and  it  would  aeeni  the 
lietter  doctrine."  Murfree  on  Foreign  Cor- 
porations, S  76,  aayR  the  weight  of  author- 
ity is  in  favor  of  the  position,  ilorawetz 
oil  Private  Oorjiorations,  2d  ed.  i  6e.>,  thus 
xtates  tlie  rule: 

"The  object  of  the  various  ntnluti's  pro- 
viding that  foreign  corporations,  before 
tranaaeting  busilicas,  nhall  eompiv  with 
speeitied  eouditions,  such  as  tiling  copies  of 
their  cliartera.  making  statements  of  tlicir 
finaneial  conditions,  appointing  agents  upon 
«hom  procesH  can  be  served,  etc..  is  to 
protect  parties  dealing  with  these  compa- 
nies from  imposition,  and  to  aceure  con- 
venient means  of  obtaining  juris<lietion  in  i 
llie  local  courts.  These  statutes  place  for-  [ 
eipn  corporations  in  the  same  position  as  [ 
ilomestic  corporations,  in  the  particulars  j 
provided  for.  It  is  clearly  not  the  primary 
purpose  of  the  legislature,  in  jiasr'ing  tJiese 
statutes,  to  render  tlie  contract  and  deal- 
ings of  corporations  which  have  not  com- 
plied with  the  statutes  void  and  uncnforcc- 
ahle.  Ilenee,  where  tlie  legislature  liaa  not 
e^cpre8sly  declared  that  this  result  shall 
follow  from  a  failure  to  comply  with  the 
statute,  the  courts  ought  not  to  imply  such 
a  result,  unless  this  be  necessary  in  order 
to  attain  the  prinlary  object  for  which 
the  statute  was  passed." 

Thompson  on  Corporations,  S  5274,  thus 
states  tlie  general  view :  "The  modern  doc- 
trine is  coming  to  this:  That  one  who 
enters  into  a  contract  is,  when  sueil  by  the 
corporation  upon  sucli  contract,  estopped 
to  deny  that  the  corporation  had  power  to 
make  the  contract.     The  ohvi< 


allowed  to  oppose  such  a  dislionest  defense 
to  a  bargain  which  is  fair  so  far  as  he  is 
concerned.  Tlie  rule  of  public  policy  which 
aims  to  keep  corporations  within  the  limits 
of  their  chartered  powers  yields  to  the  jus- 
tice of  the  particular  case;  and  the  wrong 
which  the  corporation  has  done  to  the  pub- 
lic, by  transcending  its  powers,  is  left  to 
be  redressed  in  a  public  prosecution  againat 
the  corporation." 

The  writer  in  10  Cyc.  1298.  in  reviewing 
the  various  decisions,  refers  to  "the  shock- 
ing immorality  involved  in  the  proposition 
that  a  citizen  sliould  be  judicially  en- 
couragNl  to  repudiate  his  contract,  fairly 
made  witli  a  foreign  corporation,  and  to 
keep  the  fruits  of  such  contract  while  repu- 
diating the  obligation  on  his  part, — to  keep 
the  goods,  but  not  to  pay  for  them." 

There  is,  then,  ample  and  convincing  au- 
thority, as  well  as  good,  wholesome  reason, 
for  adopting  the  rule  noiv  estaliliBheil  in 
this  state  respecting  those  general  adminis- 
trative statutes  concerning  foreign  corpora- 
tions doing  business  generally  here,  and  the 
conclusions  here  announced  are  not  reached 
by  overturning  principles,  precedents,  or 
policiea  established  by  tbe  legislation  of  the 
state,  relating  to  corporations  doing  par- 
ticular kinds  of  business,  or  jiidgnients  of 
its  courts  thereon;  but  rather  by  adopting 
a  broad,  fair,  and  liberal  view,  better  tilted 
to  changed  conditions  of  the  commercial 
life  of  the  state  in  its  relations  to  other 
states,  and  tending  to  promote  rather  than 
hinder    fair    dealing    and    eomniercial    hon- 

The  demurrer  of  the  plaintiff  helow  to 
the  special  plea  in  abatement  will  be  sus- 
tained and  the  judgment  below  reve^^^ed. 


,  that 
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H.  C.  UNDKRWOOD,  PIIT.  In  Err, 

MRS.  CORDELIA  UNDERWOOD. 

(—  Ga.  — ,  83  S.   E.  208.) 

jDdeni«nt  —  foreign  —  luck  of  notice  — 

Where  proceedings  are  instituted  in  a 
court  of  another  state  to  secure  a  divorce 
and   alimony,  where  a  decree  of  divorce  is 

Headnote  by  Beck,  J. 

Xote.  —  Seceisttfi  and  nu/pcienr)/  of 
Hert-lre  of  notify  of  appticrilliin  for 
alltiionu  or  sjippnrl,  or  for  rhange  of 
nlloiKaure  In  Hint  rpgani,  after  decree 
of  divorce  or  aepnratloti. 

The  scope  of  this  note  is  limited  to  ea«es 
in  which  the  court  had  jurisdiction   of  the 
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grantfd  and  tlie  question  of  uliinony  i*  re- ' 

served,  and  the  case  Btanda  for  a  period  of 
twenty  years  and  falls  into  a  cla?«  of  cast's 
styled  "stale  actions"  under  a  rule  of  that 
po'i  rt  providing  that,  wliere  no  stepa  are 
taken  in  a  case  for  a  period  of  two  years, 
no  further  step  can  be  taken  in  the  same, 
iinlesB  the  persons  proponing  to  take  the 
step  slrall  first  give  reasonable  notjre  in 
writing  to  the  other  party  or  his  attornej-, 
hut  the  plaintiff  does  not  take  atepa  until 
after  the  lapse  of  twenty  years  from  time 
the  decree  of  divorce  is  rc-ndered,  and  then, 
proposing  to  file  an  amendment  asking  for 
Mliiaony,  serves  notice,  not  upon  the  defend- 
aat  or'  upon  sne  sbown  to  b«  actually  his 
attorney,  but  merely  upon  one  *ho  was  the 
attornev  of  record  when  the  decree  of  di- 
vorce was  rendered,  the  conrt  ia  not  ahown 
to  have  juriBdiction  of  the  defendant:  and 
a  judo'ment  rendered  upon  the  application 
for  alimony  will  not  be  enforced  against  the 
'defendant  residing  in  this  state. 


(Replemlier  22, 


m.) 


ERROR  to  the  Superior  Court  for  Ful- 
ton County  to  reiicw  a  jud)?mpnt  over- 
ruling a  motion  for  nonsuit  and  directing 
a  verdict  for  plaintiff  in  an  action  < 
judgment  obtained  by  plaintilT  against  de- 
fendant in  another  state.  Reversed. 
The  facts  are  stated  in  the  opinion. 


Mi^ssrs.  A.  H.  BHUtkel-.  C.  T.  Hopkins, 
and  L.  C,  Hopkins,  (or  plaintilT  in  error: 

If  the  reservation  and  the  retention  of  the 
cause  for  determination  of  alimony  were 
good,  tlicy  were  good  only  for  a  reasonable 
length  of  time,  and  plaintilT,  by  letting  tlie 
cause  lie  inactive  for  twenty  years,  must 
be  ooBcluBively  presumed  to  have  abandoned 
it. 

1  Cvc.  756;  Whailcy  v.  Myers.  7  Ky.  1.. 
Rep.  7.1ft;  Smitli  v.  Jones,  110  X.  C.  42S, 
25  S.  K.  1022  i  First  Xat.  Bank  v.  Xason, 
11.1  C'al.  020,  47  Pae.  595;  Xieol  v.  San 
Francisco,  ISO  Cal.  288,  02  Pac.  513;  Balti- 
more &  O.  &.  v..  R.  Co.  V.  Kggvrs,  130  Ind. 
24,  38  N.  B.  4«8;  Brown  v.  Gauss,  95  X. 
Y.  Supp.  538,  17  N.  Y.  .Anno.  Cas.  242; 
Hale  V.  Shannon,  38  Ap:>.  Div,  247,  68  X. 
Y.  Supp.  803;  Bishop  v.  Fuller,  34  Misc. 
813,  88  X.  Y.  Supp.  1131;  Wilson  v.  Al- 
temUB,  2  Watte  t  S.  265;  Maynard  v.  May, 
2  eoldw.  44;  Kxchange  Bank  v.  Hall,  6  W. 
Va.  447;  25  Cyc.  1290;  Punchard  v.  Dclk, 
77  Tex.  104,  13  S.  W.  615;  Johns  v.  Raw, 
48  1^.  Ann.  1170,  20  So.  660;  Pringlc  v. 
I.^ng  Island  R.  Co.  157  X.  Y.  100.  51  X. 
E.  435;  Schmidt  v.  Heimberger,  21  Pa.  Co, 
tt.  564;  Huffman  v.  Stiger,  1  Pittab.  185; 
Waring  v.  Pennsylvania  B.  Co.  176  Pa.  17-2, 
35  Atl.  1135;  Bryan  v.  Zinimerly,  16  Pa. 
Co.  Ct.  .i64;  Wood  v.  Wood,  140  Ua.  50,  78 


I   the 


whi.-h 


the  question  arises  sa  lo  me  neirssity  or 
HUfBeieney  of  notice  on  a  8BbHe<|«pnt  ap- 
pljcation'in  a  supplementary  proceeding. 

Upon  the  general  ^juestion  of  the  award 
of  alimony  on  constructive  notice,  see  notes 
to  Benton's  Kuccessio*,  50  L.R.A.  178,  and 
Stalllnga  v.  UtalUngs,  9  L.R.A.(X.S.)  503. 
Where  a  divorce  decree  provides  that  the 
defendant  pay  the  plaintiff  "as  alimony 
and  for  tire  m'aintennnce  of  said  children  of 
the  plaintiff  and  defendant,  sneh  sum  or 
sums  of  money  as  may  be  hereafter  deter- 
mined by  this  court  upon  the  application  of 
aDy  of  the  parties  in  interest,"  the  court 
retains  jurisdiction  of  the  defendant  for 
the  purposes  of  applications  brought  in  pur- 
suance of  such  diM-ree.  regardless  of  the  fact 
that  the  defendant  is  without  the  state; 
and  the  service  upon  the  defendant's  at- 
torney qf  record  of  a  copy  of  an  applica- 
tion for  alimony  by  the  plaintiff,  and  of 
an  order  to  show  cause  why  such  alimony 
shall  not  be  granted,  is  BufUdent  to  con- 
stitute notice  to  the  defendant.  Mr'Sherry 
V.  McSherry,  113  Md.  3!l.i,  140  Am.  St.  Kcp. 
428,  77  Atl.  6.53. 

A  possible  distinction  between  the  preced- 
ing case  and  X!\dkhwood  v.  U^oebwooo  is 
the  length  of  time  which  elapsed  between 
the  divorce  decree  and  the  action  for  ali- 
mony in  the  latt«r  case- 
in White  V.  White,  65  N.  J.  Eq.  741,  5.> 
Atl.  739,  it  is  held  that  where  a  court  has 
acquired  jurisdiction  over  a  defendant  in 
divorce  proceedings,  it  retains  jurisdiction 
L.R,A.liJ15B, 


for  the  purposes  of  subsequent  proceedings 
to  alter  the  amount  paid  to  plaintilT  for 
the  maintenance  of  the  childri^  in  accord- 
ance with  the  terms  of  the  decree  providing 
for  such  alteration:  end  that  the  court  may 
use  its  discretion  in  prescribing  the  meas- 
ures necessary  to  notify  the  defendant  of 
such  proceedings.  And  where  personal  serv- 
ice is  prescribed  by  the  court,  it  is  im- 
material that  it  is  served  without  the  state. 
In  an  action  brought  upon  an  application 
for  a  sum  of  money  in  'lieu  of  the  tract  of 
land  decreed  to  the  plaintiff  as  alimony  in 
a  former  action  for  divorce,  the  court  says: 
"In  this  case  a  petition  was  necessary,  and 
doubtless  it  was  necessary  that  a  siunmonH 
in  the  nature  of  a  subptena  in  chancery 
should  also  issue  and  be  served  on  the  de- 
fendant the  sane  as  in  the  original  cane, 
and  such  summons  could  no  more  be  legally 
sei'ved  on  the  person  who  acted  as  attor- 
ney for  the  defendant  in  the  former  suit 
than  could  the  original  or  first  Bummons 
i  have  been  so  served."  Kills  v.  Ellia,  13  Xeb. 
:91,  13  N.  W.  29.  In  this  case,  however,  the 
I  defendant  in  the  action  for  alimony  ia  held 
I  to  have  waived  all  irregularities  of  service 
by  his  appearance  in  court. 

The  preceding  ease  is  not  neeessarily  op- 
j  posed  to  McKherrv  v.  McSherry,  supra,  ina>'- 
,  much  as  in  the  former  case  the  decree  set- 
I  tied  the  matter  of  the  alimony,  while  in  the 
I  latter  case  the  decree  merely  provided  that 
I  alimony  should  be  allowed  upon  applica- 
tion, and  contemplated  the  making  of  such 
]  application,  E.  L.  D, 
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S.  E.  410;  Brunswick  Hardware  Co.  v.  Bing- 
ham,  HO  Ga.  o-m,  35  8.  E.  772. 

Tlie  cnurt  could  not  in  190B  take  up  the 
case  as  a  stale  case,  «'it1iout  service  in 
writing  of  notice  of  the  proposed  action  on 
Underwood  or  hja  attorney. 

Rules  of  court  regularly  adopted  and  rea- 
sonable in  application  have  the  force  of  law. 

11  Cyc.  742;  Cox  V.  McDonald,  118  Ga. 
416.  4^  S.  £.  401;  Rio  Grande  Irrig.  ft 
Colonization  Co.  v.  GilderBieei'e,  174  U.  S. 
603,  43  U  ed.  1103.  19  Sup.  Ct.  Rep.  761; 
District  of  Columbia  v.  Roth.  19  App.  D. 
C.  547;  Talty  v.  District  of  Columbia,  20 
App.  D.  C.  48B;  Hopper  v.  Mather,  104  111. 
App.  309;  Magnuson  v.  Billings.  152  Ind. 
177,  52  N.  E.  803;  Klineamith  v.  Van 
Bramer,  104  III.  App.  3S4. 

In  an  action  on  a  judgment  rendered  in 
another  state,  tlie  defendant,  not ivitli stand- 
ing the  record  sJioms  a  return  of  the  sheriff 
that  he  was  personally  served  with  process, 
may  show  that  he  was  not  servet],  and  that 
the  court  never  acijiiired  jurisdiction  of  his 
person. 

Knowles  v.  T.ogansport  Gaslight  k  Coke 
Co.  19  Wall.  50,  22  U  ed.  70j  Tliompson  v. 
Whitman,  18  Wall.  457,  21  L.  ed.  897 ;  Old 
Wavne  Mut.  Life  Aseo.  v.  McDonotigh,  204 
U.  S.  8,  61  I.,  ed.  345.  27  Sup.  Ct.  Rep.  236. 

Messrs.  Urern,  Tllson,  «  McKlimey 
for  defendnnt  in  error. 

Brck,    J.,   delivered   the   opinion   of   the 

The  controlliii)!  question  in  tbin  case,  and 
one  that  disposes  of  it  in  its  entirety,  ia 
whether  or  not  the  Kentucky  court,  in 
whieli  the  judfcmctit  nas  rendered  upon 
which  the  present  suit  is  tiast-d,  had  juris- 
diction of  the  person  of  the  defendant. 
Whatever  recitals  as  to  Bcrviee  upon  the 
defendant  may,  be  contained  in  the  record 
of  the  case  in  the  Kentucky  court,  the 
question  as  to  whether  or  not  there  was 
■(■jral  service  in  some  one  of  the  ways  pro- 
vided by  law  upon  the  defendant  can  be 
inquired  into.  In  the  case  of  Knowles  v. 
Logansport  Gaslight  4  Coke  Co.  1!)  Wall.  59, 
S2  L.  ed  70,  it  is  said:  "But,  in  an  action 
on  a  judgment  rendered  in  another  state,  the 
defendant,  notwithstanding  the  record  allows 
a  return  of  the  sheriff  that  he  was  person- 
ally served  with  process,  may  show  the  con- 
trary; namely,  that  he  was  not  served,  and 
that  the  court  never  acquired  jurisdiction 
of  his  person." 

And  in  the  case  of  Thompson  v.  Whit- 
man, 18  Wall.  457,  21  L.  ed.  897,  it  is  said: 
"1.  Neither  the  constitutional  provision 
that  full  faith  and  credit  shall  be  given  in 
each  state  to  the  public  acta,  records,  and 
judicial  proceedings  of  every  other  state, 
nor  the  act  of  Congress  passed  in  pursuance 
I..R.A.IOI0B. 


thereof,  prevents  an  inquiry  into  the  juris- 
diction of  the  court  by  which  a  judgment 
offered  in  evidence  was  rendered.  2.  The 
record  of  a  judgment  rendered  in  another 
state  may  be  contradicted  as  to  the  facta 
necessary  to  give  the  court  jurisdiction; 
and,  if  it  be  shown  that  such  tacts  did  not 
exist,  the  record  will  be  a  nullity,  notwith- 
atanding  it  may  recite  that  they  did  exist. 
3.  \A'ant  of  jurisdiction  may  be  shown 
either  as  to  the  subject-matter  or  the  per- 
son, or.   in   proceedings   in   rem,   as  to   tile 

Touching  the  construction  of  the  full 
faith  and  credit  clause  of  the  Constitution 
of  the  I'nited  States,  it  is  said  in  Black  on 
Judgments,  g  901:  "It  is  fair  to  infer  that 
the  Constitution  means  no  more  than  that 
full  faith  and  credit  shall  be  given  to  the 
valid  and  lawful  judgments  of  the  courts 
of  a  sister  state.  But  if,  In  point  of  fact. 
the  court  had  no  jurisdiction  of  the  defend- 
ant, the  sentence  which  it  assumed  t 
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iity.  It  is  true  that  a  record  must  be  held 
uncontrovertible.  But,  in  the  absence  of 
jurisdiction,  tiie  account  of  the  court's  pro- 
ceedings is  not  a  record,  for  those  proceed- 
ings would  be  coram  bob  yiirficc.  For  tlie 
very  purpose,  therefore,  of  according  due 
faith  and  credit  to  the  judgment,  it  must 
first  be  ascertained  whether  the  document 
purporting  to  lie  a  record  is  in  reality  enti- 
tled to  that  character.  Nor  should  recitala 
of  jurisdiction  be  conclusive  on  this  point. 
For  if  actually  there  was  no  jurisdiction, 
no  greater  force  or  credit  can  be  given  to 
such  recitals  than  to  any  other  part  of  the 


There  is  no  question  that  when  the  case 
in  the  Kentucky  court  was  on  trial  resultiug 
in  the  judgment  of  July  8,  1888,  the  de- 
fendant was  represented  by  his  attorney, 
and  the  question  of  service  upon  him  and 
jurisdiction  of  his  person  for  the  purposes 
of  that  trial  cannot  now  be  controverted. 
In  that  trial  the  following  judgment  was 
rendered:  "Thia  cause  coming  on  to  be 
heard  on  the  pleadings  and  proof,  and  the 
court  being  sulTieiently  advised,  it  is  there- 
fore considered  and  adjudged  that  the 
plaintiff,  Cordelia  Underwood,  be,  and  she 
is  hereby,  divorced  from  the  bonds  of  matri- 
mony with  the  defendant.  H.  C.  Underwood, 
and  restored  to  all  the  rights  and  privileges 
of  a  single  woman.  It  ia  further  consid- 
ered that  either  party  be  restored  to  such 
property  nut  disposed  of  at  the  commence- 
ment of  this  action  as  either  he  or  she  ob- 
tained from  or  through  the  other  during 
marriage    in    consideratio 
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part  of  plaintiff  is  reserved,  and 
mined  in  this  judgment." 

_■■,  .Cnoovjl^ 
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In  Ijer  wilt  n-sulting  in  the  judgment 
decree  just  aet  forth,  the  plsintiff's  prayer 
was  "for  divorce  from  the  bonds  of  matri- 
mon}'  with  the  defendant,  and  for  alimony 

in  the  Mim  of  ¥ per  month,  for  her 

coets,  and  all  further  and  proper  relief." 
In  this  action  the  defendant  was  sen'ed  and 
appeared  by  counsel,  Frank  Hagan,  Esq. 
On  July  6,  SSSS,  the  suit  resulted  in  a  de- 
cree for  divorce,  in  which  the  sole  reference 
to  tile  alimooy  was  as  follows:  ''Tlie  prayer 
tor  alimony  on  the  part  of  the  plaintiff  ia 
reserved,  and  not  determined  in  tliis  judg- 
ment." From  the  date  of  this  decree  (July 
6,  188B)  until  October,  1008,  more  than 
twenty  years,  Mrs.  I'nderwood  did  nothing 
whatever  to  call  the  case  up  again  or  have 
the  alimony  question  disposed  of.  During 
these  twenty  years  the  reservation  of  tlie 
court  of  the  prayer  for  alimony  and  the 
case  itself  stood  unchanged  on  the  docket. 
In  lf)93  the  Louisville  chancery  court,  in 
which  the  cause  had  been  pending,  ceased 
to  eriat,  and  the  JeiTerBon  circuit  court  was 
created;  it  being  duly  provided  that  alt 
causes  which  had  been  pending  in  the  old 
chancery  court  should  be  transferred  to  the 
last-named  court,  which  had  jurisdiction  of 
divorce  and  alimony  questions.  There  was 
a  rule  of  practice  known  as  rule  15  ( 12fl 
Ga.  x;  57  S.  E.  vi),  which  was  applicable 
to  tlie  latter  court  as  well  as  the  former, 
that,  where  an  action  had  been  in  court  and 
mnained  for  two  years  without  aoy  steps 
being  taken  in  it.  it  was  termed  a  "stale 
action,"  and  no  step  could  then  be  taken  in 
the  cause  except  "upon  reasonable  notice 
given  in  writing  to  the  opposite  party  or 
his  attorney."  Shortly  after  the  decree  to 
which  we  have  referred  was  taken  against 
L'nderwood,  in  1888,  he  removed  from  Ken- 
tucky and  became  a  resident  of  the  state 
of  Georgia,  In  October,  1008,  over  twenty 
years  after  the  decree  was  rendered.  Mrs. 
Underwood  caused  to  be  served  upon  Frank 
Hagan,  Esq.,  the  attorney  who  reprcBcnted 
Underwood  in  1838,  a  notice  of  an  applica- 
tion to  file  an  amended  petition  in  the  case. 
This  service  was  made  with  ■  view,  it  would 
seem,  of  complying  with  the  rule  known  as 
rule  IS,  the  substance  of  which  we  have 
stated.  If  this  service  upon  the  attorney 
was  not  good  as  service  upon  the  defendant 
or  "his  attorney,"  the  court  was  without 
furiediction  to  take  any  further  stops,  or 
to  take  tlte  case  from  the  docket  of  stale 
actions.  Hagan  had  been  the  attorney  of 
the  defendant  a  little  over  twenty  years 
before  this  service  was  had.  There  is  noth- 
ing to  show  that,  after  the  talcing  of  tlie 
decree  of  divorce,  Hagan  continued  to  be 
the  attorney  of  the  defendant.  He  stood 
as  the  attorney  of  record  in  the  proceed- 
ings that  eventuated  in  a  divorce  decree, 
I^R.A.1915B. 


and  that  decree,  no  appeal  being  taken 
therefrom,  closed  the  case  except  as  to  the 
question  of  alimony.  And  ue  think  aU- 
moQ3'  was  a  mere  incident  to  the  divorcs 
proceedings.  The  defendant  pleaded  and 
offered  to  show  that,  after  the  taking  of 
the  decree  of  divorce,  lie  paid  off  Hagan, 
and  that  Hagan  afterwards  had  no  further 
connection  with  the  case.  The  defendant 
contends  that,  after  the  lapse  of  twenty 
years  from  the  time  the  decree  of  divorce 
was  taken,  there  was  a  presumption  that 
Hagan  was  no  longer  his  attorney;  that 
eppccinlly  after  the  action  had,  under  the 
rules  of  the  court  where  the  ease  was  pend- 
ing, bi'on  passed  to  the  docket  of  stale  eases, 
and  been  styled  "stale  action,"  it  could  not, 
after  the  lapse  of  this  long  period  of  time, 
be  presumed  that,  because  an  attorney  had 
onee  represented  a  party  thereto  when  the 
action  was  a  live  case  and  liable  to  be  taken 
up  at  any  time,  the  attorney  of  record  be- 
fore the  ease  got  into  the  class  "of  stale 
actions"  was  still  actually  the  attorney  of 
the  party,  but  that  the  presumption  would 
be  the  re'verse  of  this.  It  will  be  noted  that 
rule  15,  prescribing  that,  where  a  case  has 
been  in  court  and  remained  for  two  years 
without  any  steps  being  taken  in  it,  it  will 
be  termed  a  "stale  action,"  and  no  steps 
can  then  be  taken  eseept  "upon  reasonable 
notice  to  be  given  in  writing  to  the  oppo- 
site party  or  his  attorney,"  uses  the  ex- 
pression "his  attorney,"  and  not  "his  attor- 
ney of  record."  We  tliink  the  contention  of 
the  defendant  is  sound. 

"Where  a  plaintiff  takes  no  steps  to  bring 
his  suit  to  trial  for  a  long  period  of  years, 
the  presumption  is  that  it  has  been  aban- 
doned." 1  Cyc.  758,  citing  a  long  list  of 
authoritieit,  "inadvertence  and  the  fact 
that  one  of  plaintiff's  attorneys  did  not 
know  that  a  cause  was  not  on  the  calendar 
were  not  a  sufiicient  excuse  for  a  failure  for 
upwards  of  two  years  to  bring  a  cause  to 
trial,  to  require  the  court  then  to  permit 
its  furtlier  proaecution,  even  on  terms,  and 
such  a  cause  was  properly  dismissed." 
Brown  v.  (iauss  ISupp.)  Bo  N.  V.  Supp. 
538.  I"  N".  Y.  Anno.  Caa.  242.  "Where 
there  uas  a  judgment  in  favor  of  plaintiff, 
and  on  appeal  a  new  trial  was  ordered,  and 
the  judgment  had  been  assigned,  but  no 
notice  thereof  was  g]\cn  dc'fendants,  and 
IhereaftiT  plaintiff  died,  but  no  personal 
representative  was  appointed,  or  anytiiing 
done  for  over  ten  years  indicating  an  inten- 
tion to  continue  the  action,  a  motion  by 
the  assignees  to  be  submitted  as  plaintiff — 
the  only  excuse  for  the  delay  being  that  the 
moving  parties  believed  the  defendants  in- 
solvent, but  had  learned  of  their  responsi- 
bility— was  properly  denied  beeanse  of 
laches."      Hale   v.    Shannon,   .18   App.   Div.  _' 
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247,  68  X.  Y.  Siipp.  303.  A  lapM'  of  tncntj 
vpars  aftiT  suit  broiiglit,  without  an  elFort 
uii  tliu  part  of  tlif  plaiiitilT  to  obtain  a, 
ti'ini,  will  raisi!  tlii^  presumption  that  lie 
litis  alianiloiK^d  the  suit.  WilBon  v,  Altc- 
imie,  2  WattB  &  S.  2r)3.  2H0.  "The  failure 
of  a  plaintiff  to  taki'  any  sti-ps  towards 
maturing;  a.  cause  against  a  dcfi^ndant,  be- 
yond the  entrance  of  a  common  order,  for 
eleven  years,  tlicrc  not  being,  during  that 
{leriod,  even  an  order  of  continuance,  and 
no  appearance,  for  some  years,  of  the  ease 
upon  the  docket  of  tbe  court,  is  a  discon- 
tinuance of  said  cause."  Kxcliange  Bank  v. 
Hall,  0  W.  Va.  447. 

We  are  of  the  opinion  that  the  lapse  of 
time  stated  above,  between  the  time  at 
wliich  the  case  aj^ainst  this  defendant  be- 
came a  "stale  action"  and  the  time  when 
the  notice  tliat  it  would  be  taken  up  again 
was  serve<l  upon  the  former  attorney  of 
this  defendant,  nas  such  tliat  the  defendant 
had  the  rif^ht  to  presume  that  there  was  a 
discontinuance  of  the  case  or  an  abandon- 
ment of  the  same:  and  that,  even  if  it 
could  be  taken  up  again  for  tlie  purpose 
of  passing  U[ion  the  question  of  alimony, 
which,  as  we  have  »»id,  whs  merely  an  inci- 
dent to  the  main  trial,  it  eoitld  not  bo  so 
taken  up  without  service  upon  the  defend- 
ajit  or  one  who  was  authorized  to  receive 
service  for  liini.  The  court  below  ruled 
otherwise,  and  in  this  we  think  it  erred; 
and   for   this   reason    the   Jutlgment   is   rc' 

What  we  liave  said  above  disposes  of  the 
ease  upon  the  controlling  issue  made  by 
both  of  the  bills  of  exceptions,  and  it  is 
iinnceeasar.v  tu  pass  upon  tlic  spccilic  as- 
signments of  error  In  the  cross  bill  of  ex- 

.Tudgment  reversed  oti  the  main  bill  of 
exceptions.  Cross  bill  of  cKCi'|itiou8  dis- 
missed. 

All  the  Justices  concur. 
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DANIEL   BAEKEV,  .!«..  Appt., 

CARL  M,  BABKKY  et  al. 

(—  Ind.  — .  10ft  X.  K.  609.) 

Deed  —  mark  by  uuronxclouH  person  — 
rslldlty. 

1.  A  deed  executed  by  using  the  hand  of 


The  question  of  what  meutsl  capacity  Ik 
Bufllcient  to  enable  a  person  to  executv  a 
1,  ll.A.linr,B. 


Ill   the  paper  s 

Int-oinpetcnt  perimii  —  deed  —  reeoTcry 
if  proper ty  —  dlKafllnnano^. 

_.  DisafKrmance  is  not  a  prerequisite  to 
a  recovery  of  property  a  conveyanee  of 
which  the  grantee  secured  without  consid- 
erati<m'  from  a  person  of  known  unsound 
mind. 
Appeal  —  strlklUK  •imwer  —  absence  of 

prejudice, 

3.  A  judgment  will  not  be  reversed  be- 
causic  a  jjortioii  of  the  answer  was  stricken 
if  the  court  permitted  the  broadest  inquiry 
into  the  rights  of  the  parties,  so  that  the 
merits  of  the  ease  were  fairly  tried  and  de- 
termined. 

(October  27,  1814.) 

APPEAL  by  defendant  from  a  judgment 
of  tbe  Superior  Court  for  Starke  Coun- 
ty In  plaintiffs'  favor,  and  from  an  order 
denying  a  new  trial,  in  an  action  brought 
to  cancel  and  set  aside  a  deed  for  alleged 
fraud  of  defendant  in  its  execution,  and 
tor  the  partition  of  certain  property, 
Aflirmed. 

The  facts  are  stated  in  the  opinion. 

Jlr.  W.  C.  PenteeOHl  for  apjiellant. 

Messrs.  Cliurlea  Hainliton  Peterx  and 
Glenn  D.  Pelcrs,  tor  appellees: 

The  deed  was  not  executed ;  consequently, 
not  beiiij;  executed,  there  was  no  act  of 
Augusta  Barkcv  to  disaffirm. 

S.-hulT  V.  Ransom,  79  Ind.  458. 

Color  of  title  cannot  be  based  upon  a 
bad-faith  deed. 

Den  ex  dem.  Saxton  v.  Hunt.  20  X.  J.  L, 
437. 

A  void  deed  needs  no  disafHrmancc. 

.f:tna  I.  Tns.  Co.  v.  Ktrjker,  38  Ind.  App. 
312.  73  X.  K,  9,13,  7fl  N.  E.  822,  T8  X.  K. 
24.). 

Cox,  Ch.  J.,  delivered  the  opinion  of  the 

Daniel  Barkcv,  Sr„  the  father  of  ap- 
pellee, in  his  lifetime  was  the  owner  of  80 
acres  of  land  in  Starke  county.  On  Xo- 
vember  3.  IflOO,  conveyance  was  made  of 
his  land  to  Hp|>cllant  liy  a  deed  purporting 
to  have  been  executed  l)y  Daniel  Barkey. 
Sr.,  and  Augusta  Barkey,  bis  wife,  the 
mother  of  appellant.  Daniel  Barkey.  Rr., 
died  September  2,  1901,  and  bis  widow, 
Augusta  Barkey,  died  intestate  tlie  year 
following.  Tliey  left  other  children  sur- 
viving them  than  appellant,  and  grandchil- 
dren   who    are    children    of    other    children 

'  valid  instrument  is  not  considered  in  thp 
I  present  note,  only  cases  where  it  appeare 
that  tbe  person  was  wholly  unconscious  when 
'  his  signature  was  made  being  considered. 
'  The  few  cases  involving  that  state  of  facte 
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who  had  died  before  the  parunts.  CiTtaiii ' 
of  tbcm  grandcliildren  sued  Hj)jH>EIaiit  to  , 
cancel  and  Bet  aside  tlie  deed  of  Xovembcr  1 
3.  191)0,  as  to  Augrustu  Barkey,  because  oE . 
the  alleged  fraud  of  appellant,  which,  it 
»aa  charged,  piotured  the  pretended  exec-u- 1 
tion  of  it  by  her,  and  to  have  one-third  of  | 
the  30  acres  partitioned  as  the  statute  of  I 
deaeent  would  caat  tiie  title.  To  this  action  | 
of  'theirs  all  of  the  other  children  and , 
grandcliildren  were  made  parties  defendant 
with  appellant.  All  made  default  but  ap- 
pellant. His  demurrer  to  the  eomplalnt,  { 
which  cliailengcd  tlie  suRieiency  of  the  facta: 
to  state  a  cause  of  action,  was  overruled. ' 
He  then  ansiiercd  in  general  denial  and  by 
tHO  special  aitSH'ers.  Part  of  the  second; 
answer  and  all  of  the  third  was  atricHicn 
out  by  the  court  on  motion  uf  plaintilTs. ; 
There  was  a  trial  by  the  court  and  a  find-  { 
ing  that  the  deed  was  void  as  to  Au^ieta 
Barker;  that  appellant  was  the  owner  of 
two  thirds  only  of  the  SO  acres  by  virtue 
of  the  deed;  that  Aug;usta  Jtnrkey  took  the 
remaining  one  third  on  the  dea'th  of  her 
liusband.  and  this  on  lier  death  descended 
under  the  statute  to  her  heirs.  A  judg. 
nient  ordering  partition  accordingly  was 
rendered  and  partition  so  made.  Appellant's 
motion  for  a  new  triol  was  oierrnled,  and 
he  lias  in  this  appeal  assigned  this  action  | 
of  the  court,  together  with  the  rulings  on 
demurrer  to  the  complaint,  and  on  the  mo- ' 
tions  to  strike  out  his  special  answers,  aa 
errors  for  which  a  reversal  of  the  judgment  ■ 
is  demanded.  | 

Omitting   other    allegations    essential    to ' 


the  cause  of  action  attempted  to  be  stated, 
(he  allegations  of  the  complaint  relied  on 
to  esUbliiih  the  nullity  of  tlie  deed  of  No- 
vember 3,  1900,  as  to  Augusta  Barkr3', 
through  which  deed  appellant  held  the  land, 
were,  in  substance,  that  while  the  deed  pur- 
ported on  its  face  to  be  signed  by  her  by 
mark  and  duly  acknowledged,  she  was  un- 
conseious  and  without  mental  power  to 
know  that  she  was  signing  a  deed  or  to 
direct  anyone  to  sign  for  her  or  to  ac- 
knowledge or  deliver  it,  and  without  phys- 
ical power  to  sign  or  deliver  it;  tliat  she 
was  at  that  time  more  than  sixty-five  years 
old,  and  then  and  for  many  years  preceding 
had  been  subject  to  frequent  periodical  at- 
tacks of  nervous  sickness  during  whieli  shi- 
aulTered  greatly  from  headache  and  lapses 
into  unconsciousness,  which  periods  of  nn- 
coneciousness  would  frequently  continue  for 
three  or  four  days;  that  at  such  a  time  of 
sickness  and  unconsciousness  which  had 
then  persisted  for  five  days,  appellant,  ac- 
companied by  a  justice  of  the  peace,  brought 
the  deed  to  her  home,  and,  over  the  objec- 
tions of  another  one  of  her  children,  took 
her  hand  in  his  and  touched  the  pen  with 
which  her  alleged  mark  was  made;  that  sii 
her  pretended  execution  of  the  deed  was 
consummated  without  consciousness  on  her 
part;  that  the  deed  was  never  read  to  her 
and  she  knew  nothing  of  its  contents;  that 
it  was  without  consideration;  and  that  its 
execution  was  procured  by  appellant  to  de- 
fraud the  other  heirs  of  Augtista  Barkey, 

The  basis  of  appellant's  contention  that 
his  demurrer  should  have  been  sustained  is 


sustain  the  position  taken  in  Bareev  v. 
Babkev,  that  an  instrument,  the  signature 
to  which  was  secured  under  such  conditions, 
ia  wholly  void. 

fn  Dunlop  v.  Duniop.  10  Watts,  l.'>3.  it 
Appears  that  the  testator  requested  a  wit- 
ness to  draw  Lis  will,  giving  him  the  par- 
ticulars of  how  he  wtslied  to  dispose  of  the 
property ;  the  witness  prepared  a  will  in 
accordance  with  memoranda  made  by  him, 
and  the  next  day  returned  with  witnesses 
to  have  it  executed;  upon  finding:  testator 
speechless  and  senseless,  and  supposing  a 
signature  was  necessary,  they  held  him  up 
in  bed  and  directed  his  hand  while  a  mark 
was  made.  It  was  held  that  the  will  was 
void,  the  signature  being  of  no  more  effect 
than  if  it  had  not  been  made  at  all,  and 
that  it  was  not  validated  by  the  fact  that 
the  next  day  testator  was  better,  sent  for 
the  witness,  had  the  will  read  to  him,  and 
said  it  was  just  as  he  wanted  it. 

In  Lenhard  v.  T.cnhard,  5!)  Wis.  80,  17  N. 
W.  877,  it  was  held  that  a  deed  secured  by 
the  scrivener  placing  the  liand  of  the 
grantor  upon  his  and  the  pen,  and  making 
a  mark  for  her  signature  at  a  time  when 
she  was  wholly  without  reason  or 
ness,  and  so  near  death  as  to  have 
the  faintest  glimmer  of  observation 
I..H.A.1015B. 


ory,  was  invalid,  and  should  be  set  aside, 
the  facrt  that  at  a  prior  time,  when  she  had 
mental  capacity,  she  had  expressed  an  in- 
tention to  dispose  of  property  as  the  deed 
provided,  being  wholly  immaterial. 

In  Al)ce  V.  Bargas,  —  Tex.  Civ.  A  pp. 
— ,  «S  S.  W.  48t1,  it  appears  that  the  deed 
in  question  had  been  prepared  without  con- 
sulting the  grantor,  and,  while  he  was  in 
a  dying  condition,  and  was  unconscious,  and 
incapable  mentally  and  physically  of  form- 
ing an  intention  or  of  executing  any  act  or 
deed,  his  signature  was  secured  by  raising 
him  in  bed,  taking  his  helpless  hand,  and. 
after  touching  tt  to  a  pen,  making  a  cross 
mark  between  bis  given  and  surname  which 
had  already  been  written  on  the  deed,  he 
remaining  unconscious  until  his  death.  The 
court  held  that  the  deed  was  in  elTect  a 
forgery  and  wholly  void,  and  not  entitled 
to  record,  and,  if  recorded,  could  have  no 
effect  upon  the  title  to  the  land,  even  as 
to  a  bona  fide  purchaser. 

If  a  testatrix  was  not  in  a  condition  to 
know  what  was  being  done  when  someone 
else  held  her  hand  and  guided  it  in  makin<.' 
her  signature  to  a  will,  it  waa  not  executed 
as  required  bv  law.  Whitsett  v,  Beliie,  I'li 
Ala.  2i>e.  54  So.  tl77.  R.  L.  S. 
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that  th«  rule  applin  that  the  dred  of  a 

person  of  unsound  mind,  not  under  guard- 
ianship, is  unl}'  voidable,  and  vests  the 
l^rantee  with  title  to  the  real  estate  in- 
volved until  disaffirmance  bf  the  grantor 
upon  beeoming  sane;  or,  if  tiiat  event  does 
not  happen  prior  to  the  deatli  of  the 
grantor,  until  disaffirmanee  by  the  heirs; 
and  that,  as  no  disafhrmaneu  is  alleged  in 
the  complaint,  it  was  fatally  defective. 

The  rule  as  generally  and  broadly  stated 
in  tills  state  ie  as  stated  by  counsel  for  ap- 
pellant. DisaJfirmanee  in  such  cases  is  a 
eondition  precedent  to  the  right  of  action. 
Dowiiham  v.  Holloway  (1902)  158  Ind.  620, 
1)2  Am.  St.  Rep.  330,  64  K.  E.  82,  and  caees 
there  cited;  ^tna  L.  Ins,  Co.  v.  Sellers 
llflOO)  154  Ind.  374,  77  Am.  .St.  Kep.  4S1, 
as  N.  E.  9S;  Ashmead  v.  Reynolils  (ISSl) 
127  Ind.  441,  26  N.  E.  80;  SchulT  v.  Kan- 
som  (1881)  79  Ind.  45S;  Nichol  v.  Thomas 
(1876)  53  Ind.  42. 

I  The  facta  alleged  in  the  complaint  before 
ua,  however,  if  true, — and  they  are  admit- 
ted to  be  BO  for  the  purposes  of  tiie  ruling 
on  demurrer, — da  not  bring  the  case  within 
the  rule.  The  facts  here  alleged  show  tbat 
Augusta  Barkey  did  not  act  at  all,  con- 
sciously, intelligently,  or  otherwise,  neces- 
sary to  the  execution  of  the  deed,  and  gave 
no  direction  for  anyone  to  do  any  such  set 
for  her;  and  they  exclude  any  conscious, 
tacit  consent  that  such  acts  might  be  done 
in  her  behalf.  And  further,  it  is  allied 
that  there  was  no  consideration  for  the 
deed.  Under  the  facts  stated  there  was  no 
more  reason  for  saying  tliat  she  had  ex- 
ceutetl  the  deed  than  there  would  have  been 
if,  at  the  time,  life  had  fled  her  body,  and 
her  hand,  which  was  lifted,  had  been  cold 
in  death.  Something  more  is  here  involved 
tlian  mere  mental  incapacity.  Under  tliese 
allegations  she  did  nothing  whatever  in  the 
way  of  executing  a  deed.  Everything  was 
done  by  appellant.  The  facts  averred  ex- 
elude  both  a  signing  snd  a  delivering  of 
the  deed  by  her  through  lier  own  act,  or 
by  anyone  authorized  by  her.  If  appellant 
had  not  gone  to  the  bedside  of  Augusta 
Rarkey  and  gone  througli  the  mockery  of 
aflixing  ber  signature  by  touching  hor  hand 
to  the  pen,  not  through  her  will  and  phys- 
leal  effort,  but  by  his  own,  but,  instead, 
had  eompleted  the  deed  out  of  her  presence 
in  the  justice's  office,  by  there  writing  her 
name  and  making  her  mark  and  procuring 
the  justice  of  the  peace  to  fill  up  the  cer- 
tificate of  acknowledgment,  there  would  be 
no  room  for  any  pretense  that  the  alleged 
deed  was  other  than  a  forgery.  There  is 
no  legal  ditTerenee  between  this  supposi- 
tions state  of  facts  and  those  alleged.  In 
either  event  the  alleged  deed  would  be  a 
forgerv.  It  would  in  no  sense  be  the  deed 
L.R.A.1(I15H. 


of  Augusta  Barkey,  but,  as  to  her  and  thoae 
claiming  under  her,  a  mere  nullity  and 
void.  Sueh  a  contract  cannot  Ijc  ratified 
or  confirmed,  and  needs  no  diHalTiraianee. 
Henry  v.  Carson  (1884)  96  Ind.  412,  422; 
Fitzgerald  v.  GolT  (1684)  !)H  Ind.  28,  43; 
Henry  v.  Heeb  (1887)  114  Ind.  275,  5  Am. 
St.  Rep.  613,  16  X.  E.  006;  Caeeioppoli  v. 
Lemmo  (1912)  152  App.  Div.  1150,  137 
N,  V.  Supp.  643;  llcKlwain  v.  Russell 
(1890)  11  Ky.  I,.  Rep.  (Ml),  OJl,  12  f^.  W. 
777;  I-enhard  v.  Lenhard  (1883)  59  Wis. 
80,  17  S.  W.  877 ;  Turner  v.  Utali  Title  Ins. 
S.  r.  Co.  (1894)  10  Utah,  61,  37  I'ac.  91; 
Dunlop  V.  Dunlop  (1840)  10  Watts,  153; 
Uepler  v.  Hosack  (1001)  107  Pa.  631.  47 
Atl.  847;  40  Cyc.  214;  10  Am.  L  Eng.  Enc. 
Law,  2d  ed.   338. 

But,  on  appellant's  contention  that  tlie 
deed  here  involved  is  voidable  merely,  and 
not  void,  a  reason  presenta  itself  for  holding 
the  complaint  in  this  case  not  insufficient 
for  failing  to  aver  facts  showing  a  disaflirm- 
ance.  The  rule  as  to  the  disaffirmance  of 
c-onveyanoes  snd  other  executed  contracts  of 
persons  of  unsound  mind  before  office  found, 
BO  far  as  the  very  broad  statement  of  it 
made  above  is  concerned,  strictly  is  applica- 
ble to  cases  where  the  person  who  dealt  with 
the  alleged  mentally  incapable  one  had  no 
knowledge  of  such  incapacity  to  contract  at 
the  time,  dealt  fairly  with  him,  and  parted 
with  a  valuable  consideration.  In  such  cas- 
es there  must  ba  a  disatlirmance  and  tender 
back  of  the  consideration,  or,  at  least,  in 
equity,  an  effort  to  return  it,  before  a  suit 
to  set  aside  and  cancel  the  con\'eyancc  can 
be  maintained.  The  rule  is  for  the  protec- 
tion of  one  who  has  acted  in  good  faith.  He 
is,  in  such  case,  entitled  to  notice  of  disaf- 
firmance, so  that  he  may  restore  \vbat  he 
has  received  without  suit  and  costs  if  he 
chooses,  and  he  is  entitled  to  be  placed  in 
statu  ifua  if  he  has  given  a  valuable  con- 
sideration for  that  which  he  received.  But 
knowledge  by  one  of  the  contracting  par- 
ties of  the  mental  incapacity  of  the  other, 
and  lack  of  any  consideration  paid,  work 
a   material   mod Ifi cation   of   the   rule. 

It  is  settled  that,  where  the  mi'iital  in- 
competency of  the  one  who  has  made  the 
conveyance  or  other  contract  is  known  to 
the  other  at  the  time  it  was  made,  no  al- 
legation of  a  tender  or  offer  to  restore  the 
consideration  is  a  necessary  averment  of 
the  eomplsint.  Thrash  v.  Starhuck  (1806) 
145  Ind-  073,  44  X.  E.  543;  Stndabaker  v. 
Faylor  (1908)  170  Ind.  498,  127  Am.  St 
Rep.  397,  83  X.  E.  747 :  1  Elliott,  Contr.  g 
3SS.  tSuch  knowledge  destroys  good  faith, 
and,  when  coupled  with  want  of  or  groea 
inadequacy  of  consideration,  establisIiM 
fraud.     1   Elliott,  Contr.  %  379. 

It  has  been  held  that,  when  property  has 
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been  obtained  by  means  of  a  fraudulent, 
Toidable  contraet,  and  the  vendor  has  re- 
ceived no  consideration  for  it,  the  bringing 
of  an  action  to  reclaim  the  property  ie, 
ordinarily,  a  HuHiFient  diBaHirmance  of  the 
contract.  Herbert  v.  Stanford  (1859)  12 
Ind.  503:  Thompson  v.  Peck  <1B88)  115 
Ind.  512,  1  L.K.A.  201,  18  N.  E.  16; 
Mahoney  v.  Gano  (1891)  2  Ind.  App.  107, 
27  N.  E.  315. 

The  facta  averred  in  t)ie  complaint  before 
US,  if  they  do  not  establish  directly  that 
appellant  lotew  of  the  total  mental  and 
pliyalcal  incapacity  of  Aiigu«ta  Barkey  to 
execute  tlic  deed  in  question  ljy  signing  and 
delivering,  as  well  as  to  acknowledge  its 
execution,  at  least  compel  the  inference  of 
such  knoirledge  to  the  exclusion  of  any 
other  inference.  Coupled  with  this  is  the 
direct  averment  that  there  was  no  con- 
sideration as  to  her  for  the  deed.  Under 
such  circumstances  we  know  of  no  rule 
which  requires  a  formal  act  of  disaffirmance 
before  bringing  suit  to  annnl  the  deed  and 
recover  the  property  conveyed.  The  bring' 
ing  of  the  action  is  a  sufficient  disaffirm- 
ance, and  the  complaint  will  be  aufiicient  un- 
less the  facts  pleaded  show  a  ratification. 
18  Enc.  PI,  &  Pr.  pp.  82S,  830,  840. 

On  the  question  arising  on  the  action 
of  the  court  in  striking  out  part  of  the  al- 
legations of  the  second  paragraph  of  answer 
and  all  of  the  third  paragraph,  it  may  be 
said  that  these  allegations  were  by  way  of 
counterclaim,  and  lacked  facts  essential  to 
enable  them  to  witliatand  a  ilcmurrer.  Fiir- 
theriDore,  it  appears  that  these  allegations 
in  part  covered  matters  wholly  irrelevant 
and  immaterial  to  any  issue  tendered  by  the 
complaint,  and  not  germane  to  the  subject- 
matter  of  the  cause  of  action  stated  there- 
in: and  thpse  matters  were  so  connected 
with  others  which  might  have  been  germane 
thereto  that  tlie  trial  court  clearly  would 
be  unable  to  make  a  separation  of  them. 
They  involved  a  general  claim  of  indebted- 
ness of  Daniel  Barkey,  Sr.,  and  Augusta 
Barkey  to  appellant,  and  a  claim  for  im- 
provements made  on  the  land  after  he  took 
possession  of  it  under  the  deed,  and  asked 
that  a  lien  be  declared  and  enforced  for 
him  against  the  land  in  controversy.  The 
complaint  tendered  no  issue  assailing  the 
deed  as  to  appellant's  father.  Appellant's 
title  to  the  two  thirds  of  the  tract  under 
that  deed  was  not  disputed.  The  only  part 
of  the  land  in  dispute  by  the  complaint 
WM  the  one  third  wlijch  went,  under  the 
law,  to  his  mother,  if  the  averments  of  the 
complaint  were  true. 

Now,  a  consideration  of  the  evidence  in 
the  cause  palpably  ahows  that  on  the  trial 
the  court  permitted  the  broadest  inquiry  iri' 
to  the  rights  of  alt  the  parties  in  the  prop- 
I.,R.A.lfll5B, 


erty  Involved,  and,  from  the  sordid  facta 
detailed,  found  for  appellant  all  that  in 
justice  and  good  conscience  be  was  in  any 
event  shown  by  the  evidence  entitled  to. 
The  meriU  of  the  cause  were  fairly  tried 
and  determined.  Under  such  circumstances 
the  court's  ruling  on  the  motion  to  strike  - 
out  cannot,  if  error  in  any  sense,  be  deemed 
one  which  would  justify  a  reversal  of  the 
cause.  Section  700,  Burns  1914;  McGrew 
V.  McCarty  (1881)  78  Ind.  498;  Hart  v, 
Scott  (1907)  168  Ind.  530,  81  N.  E,  481; 
Clark  V.  JefTersonville,  M,  i  T.  R,  Co.  (1873) 
44  Ind.  248;  Boober  v.  Goldsborough  (1873) 
44  Ind.  490;  Acme  Cycle  Co,  v.  Clarke 
{1901]    1.^7  Ind.  271,  279,  61  N.  E.  561, 

The  cause  of  the  motion  for  a  new  trial 
which  is  relied  on  for  reversal  is  the  insuffi- 
ciency of  the  evidence  to  sustain  the  finding. 
The  evidence  con  vinci  ugly  supports  the 
court's  finding  in  every  way. 

The  judgment  is  affirmed. 


NORTH  DAKOT.\  SUPRBMK  OOVRT. 

JOHN  MARTYN,  Appt,, 

JOLRGEN  OLSON,  Reapt, 

(—  N.  D.  — ,  148  N,  VV,  834.) 


Public  land  —  entry  —  passing  of  title, 

1.  Until  the  Issuance  of  a  final  patent,  or 
Until  the  doing  of  all  things  by  the  entry- 
man  upon  government  land  which  are  pre- 
requisite thereto,  sucli  entryman  has  no 
complete  title  in  the  Und,  either  legal  or 
equitable,  nor  has   his  estate  after  his  de- 

Sanie  —  right,  of  lielra, 

2.  Tliough  the  heirs  of  a  deceased  entry- 
man,  who  homestead  or  commute  land  un- 
der the  provisions  of  %%  2291,  2301,  Fed. 
Stat.  Anno,  have  preferred  rights  as  new 
entrymcn  or  homesteaders,  and  in  making 
proof  are  allowed  to  credit  the  improve- 
ments and  period  of  residence  of  their  an- 
cestor, such  heirs  take  directly  from  the 
governtoent  by  donation  or  purchase  rather 
til  an  by  inlieritance. 

Headnotes  by  Bruce,  J. 

A'ofe.  —  ralldlty  of  mortgage  upon  pub- 
lic lands  exeruted  hg  claimant  under 
the  homentead  actn  prior  to  patent  or 
final  proof. 

The  earlier  eases  on  this  question  are  set 
out  in  a  note  to  Stark  v,  Morgan,  8  L.R.A. 
(N.S.)  934,  where  the  various  lines  of  au- 
thority are  discussed. 

No  case  has  been  found  to  have  arisen 
since  the  former  note  in  which  the  entry- 
man  died  before  acquiring  title  to  the  lands. 
None    of   the    following    cases    involve    the 
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MortKagi;  —  oil  government  Inntl  claim  {  said  land,  or  to  otherwiae  secure  title  tlicr«- 
-  effect.  ^  ]  to,   and   without   having   secured   sny    such 


3.  A  nioi'tj^age  which  lias  been 
by  a  dpoi'aeod.  eiitrymau,  who  dieu  bc^fore 
making  llnal  or  commutation  ])roof,  or  be- 
fore he  has  done  tlie  things  prerequitiite  and 
necciieai-y  thereto,  is  not  a  lien  on  Buch 
real  estate,  and  is  not  assumed  l<v  his  heirs 
who  enter  upon  and  take  said   fand   under 

the  proviaions  of  §§  22!)1,  £:un,   Kcd   Stat,    executed    and    delivered    to    resjiondcnl 
■*"'"*■  I  mortgage   upon    the   li 


title.  About  a  year  prior  to  his  death,  be- 
ing indebted  to  the  respondent,  Jourgen 
Olson,  the  said  Robert  J.  Martyn  executed 
and  delivered  to  said  respondent  his  prom- 
issory note  for  the  amount  of  liis  indebted- 
security    for   the    sani 


upon  another  quarter  sectioii  of  land,  uhich 

'"~r --    ■-'  - ■  I  latter   piece  of   land,   liowever,  was  already 

1  PPEAL  by  plaintiff  from  a  judgment  of:  e'lmn'l^'-cd.     No  part  of  this  indebtedness 
.   the    District    Court   for    Ward    County,  hsd  l)«>n  imid  at  the  time  of  the  death  of 


1  defendant's 


1   Robert  J.  Martyn,  and  the  mort- 


a  mortgage  and  certificate  of   sale   and   to  1  B*^"  securing  the  i 
■lUiet  title  to  the  land  covered  by  it.     Re-    "a'ned    of    record    unsatislied.      There    ib 
versed.  "^   showing   that   the  jnoney   was   used    in 

!  improving  the  land.     It  is  admitted,  how- 
■  ^'tatenlent  bv  Uriice.  J  ■  «"«'■•   t'"**   **   '"*^   ">^^   *<>   defray   the   ex- 

■fliis  is  an  action  to  tjuiet  title.  In  De-  '  l*"8es  of  the  liomesteader  whil«  living  upon 
cember,  1904,  one  Robert  J.  Martvn,  a ,  '*■  Shortly  after  the  death  of  the  said 
ainjfle  man,  made  liomestead  entrv,  under  '  -Martyn.  the  said  Olson,  under  a  power  of 
the  government  land  laws  of  the  United  "»'«■  '"  '''«  '"""I  ^orm,  contained  in  said 
States,  upon  the  land  desiTibed  in  the  com- 1  mortgage,  caused  his  mortgage  to  be  fore- 
plaint,  and  under  such  entry  lived  upon,  1  cloBcd  hj  a  sale  of  the  land  covered  thereby, 
ocenpied.  and  made  the  same  bis  home  for  |  himself  became  the  purchaser,  and  a  ahcfiffa 
about  thirty-eight  months  continuously  j  certificate  of  said  mortgage  sale  was  duly 
thereafter,  when  he  died  intestate,  unmar-  issued  to  him,  which  he  caused  to  be  re- 
ried,  without  issue,  and  without  having  |  corded,  and  which  now  ap|>eHrs  of  record. 
made  or  attempted  to  make  linal  proof  upon    On    April   ^4,    IflON    (that   is    to   say,   two 

rights  of  the  heirs  of  an  entrynian  wIlo  dies  lutes  prohibiting  the  alienation  of  the  home- 
bcfora  he  acquires  title  to  the  homestead.        I  stead    before   tlie   issuance   of   a   eertllicate 

A  mortgage  executed  by  an  entryman  be-  or  patent  do  not  proliihit  a  homesteader 
tweell  final  proof  and  the  issue  of  the  patent  I  from  giving,  in  advance  of  receiver's  receipt 
is  valid  notwithstanding  tlie  fact  that  the  I  upon  final  proof,  a  mortgage  thereon,  "un~ 
title  was  at  that  time  still  in  the  govern-  j  legs,  of  couise,  it  should  be  made  to  appear 
ment.  Rogers  v.  Minneapolis  Threshing  ,  that  the  encumbrance  was  intended  as  a 
Mach.  Co.  48  Wash.  ]!),  92  Pac.  774,  03  Pac.  means  of  transferring  the  title  in  evasion' 
lOU.  |of  the  statute. 

In  holding  a  mortgage  made  witliiu  a  year  ;  It  is  held,  however,  in  Stark  ProK.  v. 
after  entry  to  be  valid,  the  court,  in  Adam  'Otascr,  19  Okla.  502,  01  Pac.  1041).  that  a 
V.  McClintock,  21  N.  D.  48.1,  131  X.  \V.  ;in4,  mortgage  executed  Iwfore  linal  proof  is  iii- 
aays:  "The  later  authorities  are  niiani- i  valid  under  the  homestead  statutes, 
mous  that  an  entryman  on  government  |  And  in  Stark  v.  Kallis.  26  Okla.  337,  109 
lands,  holding  the  aanic  under  the  home-  ]  Pac.  fill,  the  court,  after  expressly  overrul- 
Htead  laws,  may  give  a  valid  mortgage  there-  I  ing  in  part  the  earlier  eases  of  Stark  v. 
on,  and  that,  regardless  of  the  fact  that  I>uvall,  7  Okla.  213,  54  Pac,  4.>3.  and  Farisa 
legal  title  has  not  been  conveyed  by  the  v.  Deming  Invest.  Co.  5  Okla.  *!)6,  40  Pac. 
government  to  the  homesteader.  Xor  does  028,  which  are  set  out  in  the  former  note 
the  statute,  U.  R.  Reii-.  Stat,  fi  22!)C,  Comp.  '  on  this  point,  says:  "We  feel  that  up  to 
Stat.  1013,  f,  4551,  to  the  effect  that  no  land  the  time  the  flnal  proof  is  made  by  a  honit- 
so  held  sliall  in  any  event  become  liable  to  '  stead  entryman  we  should  adhere  to  the 
the  satisfaction  of  any  debt  contiactcd  be-  rule  in  Stark  Bros.  v.  (ilaser,  that  contracts 
fore  final  pro<^,  invalidate  a  mortgage  vol- I  made  to  fasten  liens  upon  such  homesteads 
untarily  given  on  land  so  held."  ^  prior  to   the   expiration   of   the   live   years' 

.^nd  the  same  court  says,  in  £nglert  v.  residence  required  bv  the  homestead  statute 
Dale,  25  .V.  D.  ."iS:,  142  X.  W.  1011,  that  the  I  will  not  be  enforceil." 

above  statute  "has  repeatedly  been  held  as  .  Upon  the  i|iieBtion  of  the  validity  of  a 
intended  as  a  prohibition  on  the  involun-  mortgage  by  an  entryman  who  dies  before 
tary  appropriation  of  the  homesteader'a  making  final  proof,  sec  Mabtvs  v.  Oi-son- 
land  by  way  of  execution  or  attachment  and  ?>[arley  v.  Stiirkert,  62  Xeb.  103,  8!) 
before  final  proof,  but  not  to  contemplate  a  '  Am.  St.  Rep.  740,  80  N.  W.  105C.  cited  in 
restriction  upon  his  power  to  voluntarily  I  note  in  6  f..I{.A.(N.S.)  OitS.  The  reason 
mortgage  his  interest  therein."  underlying   the   holdings   in   these   cases   is 

It  is  likewise  held  in  Runvan  v.  Snyder,    applied  and  explained  in  the  note  to  Ilajs 
4.T   Colo.  1S6,   100   Pac.  420, 'that  the  stat- I T.  Wyatt,  34  L.R.A.(X.S.)  307.      E.  T- D. 
r..R.A.101.'iB, 


months  after  thu  dciith  of  the  enid  Ttiibert 
-I.  Mnrtyn.  and  witliout  any  fiirtlier  resi- 
dence on  or  cultivation  of  the  land  than 
that  furnished  bj  the  deceased),  the  heirs 
of  said  Martyn  took  the  proceedings  re- 
quired by  the  homestead  laws  of  the  United 
States  to  commute  said  homestead  entry  and 
procure  patent  to  said  land  to  be  issued  to 
them.  They  paid  the  government  purchase 
price,  together  with  all  foes,  made  the  re- 
quired proof,  and  a  patent  was  siihseqiient- 
ly  issued  to  the  appellant,  John  Martyn,  as 
tite  sole  nonalien  heir  of  the  said  Robert 
■I.  Martyn,  as  was  duly  establialied  and 
decreed  by  a  former  decree  of  the  distriet 
court  of  the  eighth  judicial  distriet,  Ward 
county.  North  Dakota.  The  appellant  then 
instituted  this  action  to  have  the  record 
of  the  said  mortgage  and  certificate  of  sate 
canceled  as  clouds  on  this  title,  and  to 
have  the  title  to  said  land  quieted  in  him 
as  against  the  respondent.  The  district 
court  having  decided  adversely  to  him,  he 
has  now  appealed  to  this  court  and  haa 
■aked  for  a  trial  de  tioco. 

MeaBi:s.  Gray  &  ifycrs  and  >[)'rrs  & 
Myers,  for  appellant: 

The  lien  of  a  mortgage  can  only  attach 
to  some  legal  or  equitable  ownershi]!.  vested 
in  the  mortgagor,  of  such  a  definite  and 
tangible  character  as  to  be  "capable  of 
being  transferred."  and  will  continue  to 
subsist  only  against  those  so  claiming 
under  the  mortgagor  subsequent  to  the  exe- 
cution  of   the   mortgage. 

27   Cye.   1034A,   1035B,  113B,  1  2,   113i>d. 

The  homestead  entryman,  through  his 
entry,  acciiiirps  only  an  incipient  and  in- 
choate right  to  title  upon  the  full  per- 
formance of  certain  spedfled  conditions; 
aad,  '•!  ho  dies  before  making  final  proof, 
any  and  all  rights  ivhich  may  have  been 
acquired  through  his  entry  and  the  partial 
performance  of  the  required  conditions  im- 
mediately lapse  and  become  wholly  extin- 
guished. 

'  Adam  v,  McClintock.  21  N.  D,  4fi3,  131 
\".  W.  3B4. 

Rights  acquired  by  the  heirs  of  the 
inn  I  entrymen  through  patent  issued  to 
them  as  such  are  so  acquired  by  donation 
or  purchase,   and  not  by  inhoritanee. 

Gjerstadengen  v.  Van  Duiwn,  7  N'.  D.  012, 
(16  Am.  St,  Rep.  679,  76  N.  W.  2-^3 ;  (ijer- 
stadengen  v.  Hartzcll,  fl  N.  D.  2fl8,  81  Am. 
St.  Rep.  !>'5,  83  N,  W.  2.^0;  Gould  v. 
Tucker,  20  S.  D.  226,  106  N.  \V.  624; 
Aspev  V.  Barry,  1.3  S.  D.  220,  83  N.  W. 
91;  Haun  v.  Martin,  48  Or.  304,  86  I'ae. 
371;  Kelsav  v.  Eaton,  4.'i  Or.  70,  106  Am. 
St.  Rep.  602,  76  Pac.  770;  U'itteulirock 
v.  Wheadon,  128  Cal.  IBO.  79  Am,  St.  Rep. 
32,  60  Pac.  604;  Council  Improv,  Co.  v. 
L.R.A.1015R. 
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Draper,  10  Idaho,  J41,  102  Pac.  7;  Powell 
owell,  22  Idaho,  .131,  126  Pac.  10.^8; 
icr  V.  Rodegeb,  33  W'^Oi.  l.>3,  09  Am. 
St.  Rep.  936,  74  Pae.  50;  Braun  v.  Jlathis- 
139  Iowa.  40fl,  UH  X.  \V.  789;  Hall 
Russell,  101  U.  a  503.  25  L.  ed.  829; 
Demara  v.  Hiekey,  13  Wyo.  3T1,  80  Pac. 
521,"  81  Pac,  703;  Walker  v.  Ehresman,  79 
Xeb.  77.1,  11.3  X,  W.  218:  ilcCune  v.  Essig, 
199  U.  S.  -.tSi,  50  L.  ed.  237,  21  Sup.  Ct. 
Rep.  78;  llajcs  v.  Carroll,  74  Minn.  134, 
70  X.  W.  1017:  Doran  v.  Kennedy,  122 
Minn.  1,  141  X.  W.  851:  Marlcy  v,  Sturkort, 
02  Xeb.  103,  89  Am.  St.  Rep.  740,  86  X. 
W.    105C. 

There  being  no  "privity  of  estate"  as 
between  suth  patent  holder  and  such  de- 
ceased eutrynian,  neitlicT  the  doctrine  of 
estopiH'l  nor  the  doctrine  or  "relation  back'' 
will  subordinate  the  riglits  of  the  patent 
holder  to  those  of  a  mortgage  given  by  a 
mere  homestead  eiitryman  ivlio  died  before 
making  final  proof. 

Gibson    v.    Chouteau,    13    Wall.    92,    20 
L.  ed.  .i34;   Ilussnian  v.  Durham,  105  U.  H. 
144,  41   L.  ed.  004,  17  Sup.  Ct.  Rep.  253. 
Mes3i-s.  t'ojie  *  HcrifCKtail,  for  rcspond- 

A  mortgage  executed  by  a  homesteader, 
after  he  had  done  all  he  was  required  to  do 
by  law.  although  patent  had  not  issued, 
was  valid. 

Cheney  v.  White,  9  Xeb.  281.  25  Am.  Rep. 
487;  Xycum  v.  McAllister,  33  Iowa,  374; 
Lewis  V.  Weterhell,  30  Minn.  380,  1  Am. 
St.  Rep.  674,  31  N.  W.  350;  Fuller  v. 
Hunt,  48  Iowa,  163;  Lang  v.  Morey,  40 
.Minn.  390.  12  Am.  St.'Rep.  748.  42  X.  W. 
88;'  Skinner  v.  Heynick,  10  Xeb.  323,  3.> 
.4m.  Rep.  479,  6  N.  W.  309;  Meinhold  v. 
Walti.'Vs,  102  M"ia.  380,  72  Am.  St.  Rep. 
888,  78  X.  W.  574;  Ford  v.  Ford,  24  «. 
D.  04i.  124  X,  «■.  1111;  Adam  V.  JlcCliii- 
tock,  21   N.  D.  483,   131  X.  W.  394. 


Bni<^,   J.,  delivered   the  opinion   of   the 

Although  the  courts  at  first  doubted  the 
validity  of  a  mortgage  which  was  made 
before  the  issuanee  of  the  patent,  and  this 
even  as  against  the  original  homesteader, 
they  later,  and  in  a  number  of  recent  deci- 
sions, have  asserted  the  doctrine  of  what 
may  be  termed  the  inchoate  right  to  legal 
title  in  the  en  try  man.  and  have  upheld 
such  mortgages  as  promises  to  mortgage 
and  inchoate  liens  which  become  vested 
and  enforceable  when  the  patent  is  once 
issued  to  the  entryman.  See  Adam  v.  Mc- 
Clintock, 21  X.  D."483,  131  X.  W.  304,  anj 

They  have,  on  the  other  hand,  held  that 
until  the  issuance  of  such  final  patent,  or. 
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at  any  rate,  until  the  doing  of  all  thingB  I 
by  the  eiitryciiBU  \vhich  are  prerequisite 
tliereto,  the  cntrj-maii  has  no  complete  title 
in  the  land,  I'itbcr  legal  or  equitable,  nor 
baa  hia  estate  after  hia  decease. 

Whatever  right  he  had  under  hia  bome- 
etcad  entry  they  have  bcld  is  terminated  at 
liis  death,  and  the  title  to  the  land  revertu 
to  the  government,  and  does  not  pass  to  hie 
lie  Irs  or  to  bis  estate  after  his  decease. 
These  beira,  under  §§  2201,  2301,  Fed.  Stat. 
Anno.  Corap.  Stat.  1913,  Sg  4332,  4J89, 
8  32,  circular  No.  10,  of  the  Department 
ot  the  Interior,  have  preferred  rights  bb 
jleiv  entrymen  or  boinesteadere,  and  in  mak- 
ing proof  and  in  commuting  are  allovred 
to  credit  the  period  of  residence  of  their 
ancestor.  They  are  looked  upon,  however, 
AS  new  eutrynien  who  have  no  privity  with 
their  ancestor,  and  who  take  directly  from 
tlie  government  by  donation  or  purchase 
rather  than  bv  inheritance.  Ojeratadengen 
V.  Van  Dii/en,":  N.  D.  612,  66  Am.  St.  Rep. 
871),  76  N.  W.  233;  Gjerstadengen  v.  Hart- 
lell,  0  X.  D,  268,  81  Am.  St.  Rep.  575, 
83  S.  W.  230;  Gould  V.  Tucker,  20  S.  D. 
228,  105  N.  W.  624;  Aapey  v.  Barry,  13 
S.  D.  Z20,  83  X.  W.  91;  Hall  v.  Rusaell.  101 
U.  S.  503,  25  L.  ed.  829;  McCune  v.  Essig, 
199  U.  S.  382,  50  I.,  ed,  237,  2fl  Sup.  Ct. 
Rep.  79;  Council  Improv.  Co.  v.  Draper, 
16  I<Uho,  r>41,  102  Pac.  7;  Haun  v.  Martin, 
43  Or.  304,  80  Pac.  371;  Marley  v.  Sturkert, 
62  Xeh.  103,  89  Am.  St.  Rep.  749,  80  N. 
W.  10r>6. 

Rush  being  the  caae,  there  waa  no  estate 
in  the  deceased,  Robert  J.  Martyn,  to  wliich 
the  inchoate  mortgage  to  the  respondent  ever 
attached.  The  deceased  had  no  complete 
legal  or  equitable  title  before  his  death, 
and  his  heirs  took,  not  as  his  heirp,  but 
as  donees  or  purchasers  of  the  land,  which, 
upon  the  death  of  their  ancestor,  had  re- 
verted to  the  general  government,  free  and 
clear  of  all  liens  and  encumbrances.  Coun- 
sel for  appellant  geeks,  we  know,  to  base 
an  equitable,  if  not  a  legal,  title  in  Rol>ert 
J.  Martyn,  ttie  deceased,  upon  the  fact  that, 
before  his  death,  he  had  lived  upon  the  land 
for  a  sufficient  length  of  time  to  enable  him 
to  commute  his  proof  if  he  had  so  desired, 
and  that  his  heirs  afterwards  relied  upon 
this  fact  and  commuted  their  proof  upon 
the  strength  of  their  ancestor's  residence, 
and  without  further  work  or  reaidi 
their  part.  Tlie  fact  remains,  howev< 
the  ancestor  did 
time  pay  to  the 
money  necessary  therefor, 
evidence  that  he  intended  Bo  to  do.  It  may 
be,  as  counsel  for  respondent  suggests,  that 
in  certain  cases  equitable,  as  well  as  legal, 
titles  are  reeogniKed,  and  that  equitable 
titles  have  been  held  to  exist  in  coses  where 
L.R,A.191SB. 


the  entryraan  has  done  everything  ncceSBary 

to  his  final  proof,  but  has  not  actually  re- 
ceived his  patent.    See  Adam  v.  McCliatock, 

I' n fortunately  no  such  Btate  of  (acts  is  tie- 
re  us.  The  payment  of  the  amount  pro- 
ded  by  the  statute  is  as  necessary  to  com- 
mutation as  is  the  residence  upon  the  land 
which  is  required  by  the  statute,  and  at 
no  time  did  the  deceased  pa;  this  amount, 
nor  have  we  any  evidence  that  he  ever  in- 
tended to  do  so,  nor  in  fact  that  he  had  any 
intention  of  commuting  at  all.  Such  being 
the  case,  there  was  no  complete  title  in  the 
said  Robert  J.  Martyn,  deceased,  eiUier 
\tgBd  or  equitable,  to  which  the  mortgage 
could  or  did  attach.  See  Wittenbrock  v. 
Wheadon,  128  Cal.  150,  79  Am.  St.  Rep. 
32,  60  Pac.  664;  Uussman  v.  Durham,  165 
U.  S.  144,  17  Sup.  Ct.  Rep.  253,  41  L.  ed. 
664;  Marley  v.  Sturkert,  62  Neb.  163,  8B 
Am.  St.  Rep.  74fl,  80  N.  W.  1056;  SUrk 
v.  Fallia,  28  Okla.  357,  109  Pac.  66.  We 
may  personally  be  of  the  opinion  that,  in 
cases  where  an  heir  obtains  title  by  relying 
upon  the  residence  and  labor  of  his  ancestor, 
it  would  lie  HJ1  equitable  and  wise  rule  to 
make  him  liable  to  the  payment  of  mort- 
gages such  as  that  before  ub.  It  ia  not 
for  us,  however,  to  estaJiIish  the  public 
policy  of  the  national  Congress  or  of  tka 
national  courts.  All  that  we  can  do  ia  to 
announce  the  law  as  we  believe  it  to  have 
been  announced  by  tliat  Congress  and  bf 
those  courts. 

Nor  is  there  any  merit  in  the  argument 
of  counsel  for  respondent  that  this  is  an 
equitable  action,  and  that,  under  tlie  ma\- 
im  that  he  who  seeks  equity  must  do  equity, 
the  plaintiff  and  appellant  should  be  re- 
quired to  pay  the  mortgage  before  he  is 
entitled  to  the  relief  prayed  for.  We  are 
aware  of  the  decisions  in  the  cases  of  Trftcy 
V.  Wheeler,  15  N.  D.  248.  8  I*R.A.{N.S.) 
518,  107  X.  W,  68,  and  Cotton  v.  Horton, 
22  X.  D.  I,  132  N.  W,  225.  All  that  these 
cases  decided,  howeviir,  was  that  a  court 
of  equity  will  not  cancel  a  real  estate  mort- 
gage securing  a  just  debt  which  concededly 
has  not  been  paid  at  tlie  suit  of  the  mort- 
gagor or  one  standing  in  his  shoes,  when 
the  only  ground  urged  for  such  relief  is 
that  the  statute  of  limiUtions  is  available 
as  a  defense  against  its  foreclosure.  The 
distinction  between  the  case  at  bar  and  the 
cases  cited  is  that,  in  the  case  at  bar,  there 
waa  no  privity  ot  estate  between  the  plain- 
tiff and  his  ancestor,  nor  had  the  mortgage 
ever  attached  to  the  land.  The  plaintiff 
owed  no  debt,  nor  had  he  any  legal  obliga- 
tions to  anyone.  He  did  not  claim  under  hia 
ancestor,  nor  was  he  in  privity  with  him, 
"The  doctrine  of  relation,"  says  the  Su- 
preme Court  of  the  Uuited  States  in  Gibson 
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T.  Choutwm,  13  Wall.  92,  20  L.  eJ.  534,  "is 

a  fiction  of  law  adopted  by  the  courts  Boie- 
]y  for  the  purpoBCH  of  juBtk<>,  and  ia  only 
applied  for  tlie  security  and  prot^rtion  of 
persons  who  atand  in  Some  privity  with  the 
party  that  initiated  procewiings  for  tha  land 
and  arqwired  the  equitable  claim  and  right 
to  the  title"  of  the  land.  See  also  Huss- 
man  v.  Durham,  IBo  U.  S.  144,  41  L.  ed, 
064,  17  Sup.  Ct.  Rep.  253;  IB  Cye.  ITIB, 

The  judgment  of  the  District  Court  is  re- 
Torsetl,  and  the  trial  court  is  directed  to  en- 
ter a  decree  canceling  the  said  mortgaf^ 
and  the  records  thereof  as  clouds  on  the 
title  of  the  appellant,  and  quieting  his  title 
as  against  the  respondent.  The  defendant 
and  respondent  will  pay  the  costs  and  dia- 
bursements  of  this  appeal.  , 


EVE  A.  DANT. 

(42  App.  D.  C.  308.) 

Telegraph   ^  nnrepeated     menHSKP  — 
llmllatlon  of  llablllt]'. 

Where  by  statute  telegr^h  meMageH  may 

be  etaAsified  and  a  different  rate  charjied 
for  each  claita.  a  condition  made  part  of  the 
contract  for  transmission,  that  the  com- 
pany will  be  liable  for  mistaltes  or  delays 
in  nonrepeated  measagea  only  to  tlie  amount 
paid  for  their  tranamiasion,  is  valid  and 
enforceable  aj^inst  tlie  aendee. 

iKovember  2,  1914.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Supreme  Court  in  ptaintifT'a 
favor  in  an  action  broii|;lit  to  recover  dam- 
ages for  the  alleged  negligent  failure  of 
defendant  promptly  to  deliver  ft  telegram, 
Beversed. 
The  facts  are  stated  in  the  opinion. 


OLSON.  88.> 

Messrs.  GM>rEe  H.  Fearona,  Natlianiet 
Wilson,  Clarence  R.  WIIhoii,  and  Paul 
E.  Lesli.  for  app<!llant; 

The  stipulations  limiting  the  Ualiilit}'  of 
the  company  to  the  amount  received  for 
sending  the  message,  in  the  case  of  an  uii- 
le  pea  ted  message,  are  valid- 
Primrose  V.  Western  U.  Teleg.  Co.  154 
U.  8.  1,  38  L.  ed.  883,  14  Sup.  Ct.  Bep. 
1008. 

Ulie  stipuationa  limiting  liability  axs 
valid  as  againat  the   addresaee. 

\\'estern  U.  Teleg.  Co.  v.  Brown,  234 
U.  S.  542,  58  L.  ed.  1457,  34  Sup.  Ct.  Rep. 
965;  37  Cyc.  1695;  Ellis  v.  American  Teleg. 
Co.  13  Allen,  226-,  .M.  M.  Sttme  ft  Co.  v. 
PoBtal-Teleg.  Co.  120  R.  I.  174,  20  UR.A. 
<K.R.)  795,  76  Atl,  762i  Haiated  v.  Postal 
Teleg.Cahle  Co.  120  App.  Div.  438,  104 
N.  Y.  Supp.  1016,  103  S.  Y.  293,  10  L.R.A. 
(N.S.)  1021,  127  Am.  St.  Rep.  032.  83 
X.  ?:.  1078;  Ruaseli  v.  Western  V.  Teleg. 
Co.  57  Kan.  230,  45  Pac.  598;  Coit  v. 
Westen  U.  Teli-g.  Co.  130  Cal.  657,  53 
UR.A.  678,  80  Am.  St.  Hep.  153,  63  Pac. 
83;  Western  U.  Teleg.  Co.  v.  Wa.\elbaum, 
113  Ua.  1017,  SS  L.R.A.  741,  39  S.  E.  443, 
10  Am.  Xeg,  Rep.  254;  Western  L'.  Teleg. 
Co.  V.  Van  Cleave,  107  Ky.  464,  92  Am^  St. 
Rep.  366,  54  S.  W.  827 ;  Clement  v.  WeaUrn 
U.  Teleg.  Co.  77  Miss.  747,  27  So.  603; 
Lewis  v.  Western  U.  Teleg.  Co.  117  N.  C. 
436,  23  S.  E.  319;  Broom  v.  Western 
U.  Teleg.  Co.  71  S.  C.  506,  SI  S.  R.  250. 
4  Ann.  Cas.  611;  Manier  t.  Weatcrn  U. 
Teleg.  Co.  04  Tenn.  442,  29  S.  W.  732; 
Western  U.  Teleg,  Co.  v.  Culberson,  79 
Tex.  63,  15  S.  W,  210;  Western  U.  Tclcp. 
Co.  V.  Wliite.  —  Tex.  Civ.  App.  — ,  149 
S.  W.  700;  Whitehill  v.  Western  U.  Teleg. 
Co.  136  Fed.  499;  Findlay  v.  Western  U. 
Teleg.  Co.  64  Fed.  450;  Bcaaley  v.  Western 
U.  Teleg.  Co.  30  Fed.  181. 

Messrs.  Daniel  W.  Baker  and  William 
E.  Leali)'  as  amici  curi<F, 

Mr.    F.     Elwood    Pratt,     with    Messrs, 


A'ote.  — Tetegmpft8.'  ivtlldHu  of  Itntlta- 
(lon  of  liabllittf  of  telegraph  rompann 
for  unrepeated  memuiffes. 

Thin  note  supplements  earlier  notes  on 
the  same  subject,  appended  to  Western  U. 
Teleg.  Co.  V.  Millon,  11  L.H.A.(N.S.)  581. 
and  Strong  v.  Western  C.  Teleg.  Co.  30 
L.R.A.(N,S.)   400. 

In  V^eld  T.  Portal  Teleg.-Cable  Co.  210 
N.  Y.  69,  103  N,  E.  B57,  reversing  148  App. 
Div,  .568,  133  N.  Y.  Siipp.  228,  the  court 
held  that  a  stipulation  limiting  liability  in 
caae  of  an  unrepeated  message  was  valid 
except  against  gross  n^ligence,  and  that, 
gross  negligence  not  having  been  shown,  the 
etipniation  waa  a  valid  defense.  The  mis- 
X.R.A.1916B. 


take  complained  of  in  this  ease  was,  cmon:; 
other  mirtakes,  In  inaccurately  stating  the 
price  of  20,000  bales  of  cotton. 

In  Western  U.  Teleg.  Co.  v.  Bennett,  — 
Tex.  Civ.  App,  — ,  124  S.  W.  151,  it  was  held 
thst  such  a  stipulation  was  valid  in  so  far 
-    -'■    ipted   the  eompHny   from   liahilit. 


for  I 


nitted   i 


transmission,  hut  that  it  was  invalid  t 
inelTectual  t^  relieve  the  telegraph  company 
from  its  negligence  in  not  delivering  or 
transmitting  an  unrepeated  message.  On 
this  c|Ue«tion.  see  note  to  Bo.t  v.  Postal- 
Teleg.  Co.  28  L.R.A, (N.S.|   ,166. 

And  in  Western  L'.  Teleg,  Co.  v,  Anniston 
Cordage  Co.  6  Ala.  App.  351,  39  Ho.  7-17, 
it  wBs  likewise  held  that  such  a  atipiilHtioif  J 
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Tlmmus    M.    Bakrr.    John    C.    Gil  tings, 
ami  J.  .Morrill  Cliainberllii.  for  appelU-e; 

PlaintifT,  Mrs.  Daiit,  to  wlium  tlii'  tele- 
grHin  was  adilrwiBifd,  liad  a  riglit  of  at-tion. 

t'lTfrro  V.  \Vp»t.-iti  l".  IVleg.  Co.  i»  App. 
n.  f.  45.>,  35  L.H..\.  o48. 

Shu  was  not  bqiind  by  tbi»  Urma  of  tbe 
conditiona  printed  on  the  l>Bck,  nor  limited 
bv  tiK'm  iu  tbe  amount  of  recovery. 
'  (Strong  V.  Western  U.  Tcleg.  Co.  JB  Idaho, 
SSn,  30  I,.R.A.(.\".W.)  4011,  109  Pac,  010, 
Ann.  Ca».  liH2A,  .Vn  Box  v.  Postal  Teleg. 
Cable  Co.  29  L.R.A.I  X.S.)  5U8.  81  C.  C.  A. 
172,   111.1   Kpd.  13S. 

Mr.  JiiBtice  Kobb  delivered  tbe  opinion 
of  tbf  eoiirt: 

Tbi«  is  an  api>eal  bj  tbe  WeBtem  Union 
Tele)(ra[>b  Cuiiipaiiy,  tho  defendant  belou-, 
from  a  judgment  for  the  plaintiff  in  an 
action  for  damages  for  tlie  negligent  failure 
of  Uie  defendant  promptly  to  deliver  a  tele- 
grapbie  meBsagc  sent  by  a  third  party  from 
this  lity  to  tiie  plaintirf  at  Nc«  Orleans, 
Louisiana. 

The  mi'Ssagp,  written  upon  one  of  the  de- 
fendant's printed  blanl;a,  is  as  follong: 

Mrs.  K.  A.  Dant,  Christian  Woman's  E.t- 

ehange.  South  and  Camp  streets,  Xew 
Orleans,  La. 
See   Estopinal   Godchaux   Building.     Buy 
mileage.     Take  day  train. 

(Signedl  F.  H.  Tompkins. 


Without  unnecesaary  delay  the  measage 
was  telegraphed  to  New  Orleans,  but, 
tbrougb  the  negligence  of  the  defendant, 
tlic  name  of  the  addressee  was  changed  to 
'•Mrs.  E.  H.  Grant."  Tliia  change  cauaod 
delay  in  tiie  receipt  of  tlie  message  by  tlie 
plaintiff,   to  her  damage. 

At  the  trial  the  defendant  offered  to  show 
tliat  the  face  of  tbe  blank  upon  nhicb  tbe 
message    was    written     l>ore     this     notice: 


".Send  tbe  following  aeasagc  subject  to  thff 
terms  on  back  tiercof  wliith  are  hereby 
agreed  to;"  and  that  on  tbe  back  of  the 
blank  were  printed,  among  otbers,  tlie  tol- 
lowinjt  terms: 

"All  mcssagi-s  taken  by  tbiis  company  arc 
Buliject  to  the  following  terms  which  are 
hereby  agreed  to ; 

"To  guard  against  mistakes  or  delays, 
tlie  sender  of  a  message  should  order  it  re- 
peated—tliat  is,  telegraphed  back  to  the 
originating  office  for  comparison.  For  thia, 
one  half  the  uiirepeated  message  rate  is 
cJiargeil  in  addition.  L'nless  otlierniBe  in- 
dicated on  its  face,  this  i»  an  nnrepeated 
mcHSage  and  paid  for  as  such,  in  con- 
sideration ivhereof  it  Is  agreed  between  tbe 
Bender   of   the   ineesagc   and    this   company 

"1.  The  company  shall  not  be  liable  tor 
mistakes  or  delays  in  tlie  transmission  or 
delivery,  or  for  nondelivery,  of  any  unre- 
peattil  message,  beyond  the  amount  re- 
ceived for  sending  the  same;  nor  for  mis- 
takes or  delays  in  the  transmtssion  or 
delivery  or  for  nondelivery  of  any  repeated 
message,  lieyond  fifty  times  tlie  sum  re- 
ceived for  sending  tbe  same,  unless  specially 
valued;  nor  in  any  case  for  delays  arising 
from  uuavoidabtc  int4>rruption  in  the- 
working  of  its  lines:  nor  for  errors  id 
ciplK'r  or  obscure  messages.  . 

"2.  in  any  event  the  company  shall  not 
be  liable  for  damages  for  any  mistakes  or 
delay  in  the  transmission  or  delivery,  or 
for  tbe  nondelivery  of  this  message,  wbetii- 
er  caused  by  the  negligence  of  its  servants 
or  otherwise,  beyond  the  sum  of  $50.  at 
wbicli  amount  this  mfHsage  is  bereliy 
valued,  unless  a  greater  value  is  stated 
in  writing  hereon  at  the  time  the  message 
is  offered  to  tbe  company  for  traji amission. 
aixl  an  additional  sum  paid  or  acree<l  to  bi' 
paid,  liased  on  such  value  equal  to  A  of 
1  per  cent  tliereof." 


in  a  telegraph  blank  did  not  exempt  the 
company  from  liability  for  damages  result- 
ing from  the  negligence  of  its  employees  in 
tbe  transmission  and  delivery  of  telegrams 
(changing  words  "sixteen  half"  to  "liftcen 
half  in  a  telegram  giving  price  of  yarn). 
And  likewise,  in  Western  t^.  Teleg.  Co.  v. 
IXibyns,  —  Okla.  — ,  13S  Pac.  ftTO,  It  was 
hel<l  that  such  a  stipulation  in  a  contract 
or  tlie  transmission  of  a  tei^rapli  mes- 
sage made  and  executed  in  Indian  Territory 
was  binding  and  valid  in  the  absence  of 
wilful  misiHinduct  and  gross  negligence 
(elianging   "'white,''    referring    to    corn,    to 

And  in  Williams  v.  Western  I'.  Teleg. 
Co.  2IKI  ted.  140.  also,  it  was  held  tbat  a 
Btipiilation  in  relation  to  nnrepeated  inea- 
nages  was  valid  where,  under  the  facts,  only 
ordinary  negligence  was  established  (words 
".huie  iifth  "  cbangi-d  to  "June  first"  in  a 
T..n.A.ini3B. 


telegram  to  agent  to  buy  tomatoes  for  de- 
livery June  fifth). 

And  in  Khvne  v.  Western  U.  Teleg.  t:o. 
164  X.  C.  3)14,  80  S.  E.  132.  it  was  held  that 
a  stipulation  limiting  liability  for  mistake 
or  delay  in  the  transmission  or  delivery,  or 
for  nondelivery,  of  a  message  to  a  apecilled 
sum,  whether  due  to  negligence  or  not,  was 

Bit.  in  1'nion  Constr.  Co.  v.  Western  II. 
Tel^,  Co.  163  Cal.  2II8,  125  Pac,  242.  it 
was  held  that  a  contract  limiting  liability 
"for  mistakes  or  delays  in  transmission  or 
delivery"  did  not  apply  to  delav  in  delivery 
to  addressee  of  a  message  that  had  been  cor- 
rectlv  transmitted. 

In'  Wkstiik.v  f.  Teleo.  Co.  v.  Dast.  ft 
was  held  that  a  stipulation  limiting  lia- 
bility for  negligence,  which  was  binding 
upon  tbe  sender,  was  also  binding  upon  tha 
addritisei;.  A.  H.  N'. 
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ofl: 


The  dcfenilaiit  tbi-n  olTerpd  to  isliovv  that 
the  mi?9ij»ge  in  qiieatiuii  was  unii'iH^uti.'d  and 
paid  for  as  sucli. 

T}ie  court  rejeft*^  tlie  conti'ntioii  of  the 
defendant  that  tlie  plaintilTs  right  of 
action,  in  the  ciTFumntatiee*  of  the  caue, 
■fas  limited  and  controlled  by  the  tvtttiB  of 
the  undertaking  between  tbo  dcfvtidaiit  and 
the  sender  of  tlie  message.  Tlie  rorrectneiiB 
of  this  ruling  tonus  the  euntrolling  qnestion 
iK're. 

The  applicable  portions  of  the  act  of  June 
IS,  ]01i),  entitled.  ■■Ad  Art  to  Create  a  Com- 
tneree  Court  and  to  Amend  the  Act  Entitled 
"An  Act  to  Regulate  Cominerce,'  "  ett.  read: 

"All  cliarges  made  ...  for  the  trajis- 
miaeioii  of  messages  b;  telegraph,  telephone. 


[-able. 


.    Bfor. 


therewith,  shall  be  just  and  reasonable, 
.  .  .  Provided,  that  raeHsages  by  tele- 
graph, telephone,  or  cable.  HUbjeet  to  the 
provisions  of  this  act,  may  be  classified 
into  day,  nigbt,  repeated,  unrepeated,  letter, 
commercial,  press,  govern ni en t,  and  such 
other  classes  as  are  jiisl  and  reasonable, 
and  different  rates  may  be  cbarHed  for  the 
different  classes  of  messageit." 

It  appearing  that  the  hnsinesii  of  tlie  de- 
fendant is  carried  on  bi-twecn  the  states 
as  well  as  with  foreign  eountrii's.  and  that 
the  measage  in  ijuestion  was  to  be  sent  from 
this  District  to  l.oiiisiima.  it  is  apparent 
that  the  above-quoted  provisions  of  the  act 
of  1910  at  least  control  the  relations  of 
the  sender  of  the  message  and  the  defend- 
ant. Tliat  the  limitations  printed  on  the 
message  in  question  are  reasonable  and 
valid,  so  far  as  they  affect  the  sender  of 
the  message,  has  been  authoritatively  de- 
termined. Primrose  v.  Western  I'.  Teleg. 
Co.  l.)4  L'.  S.  1,  38  f*  ed.  88.1,  14  Sup.  Ct 
Rep.  lOOS.  In  that  case  the  court  observed: 
'■By  the  regulation  now  in  question  the 
tel^raph  company  has  not  undertaken  to 
wholly  e^cempt  itself  from  liability  for  n^li- 
gence;  bot  only  to  require  the  sender  of 
have  it  repeated,  and  to  pay 
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order  to  hold  the  company  liable  for  lais- 
takes  oj-  delays  in  transmitting  or  deliver- 
ing, or  for  not  delivering  a  message,  whether 
happening  by  negligence  of  its  servants  or 
othenvise." 

That  meaiages  such  as  the  present,  pass- 
ing over  telegraph  lines  ext^'iiding  through 
different  states,  or  from  one  stati:  or  dis- 
trict to  another  state  or  district,  con- 
stitute a  portion  of  commerce  itself,  and 
hence,  when  exercised,  subject  to  the  ex- 
clusive control  of  Congress,  likewise  has 
been  determined.  Western  U.  Teleg.  Co.  v. 
Pendleton,  122  U.  S.  347.  30  I.,  ed.  }18T, 
1  Inters.  Com.  Rep.  SOS.  IT  Kup.  Ct.  Rep. 
1126 1  Western  U.  Teleg.  Co.  v.  Commercial 
L.K.A.181.>B. 


Mill.  Co.  21(1  ir.  S.  400,  54  L.  ed.  1088. 
3U  I..K.A.(N"..S.)  220.  31  Mup.  Ct.  Rep.  fl9, 
21  Ann.  Cas.  815;  Western  L".  Tel^.  Co.  v. 
Itrown,  234  !".  S.  542.  58  L.  ed.  14.>7,  34 
Sap.  Ct.  Rep.  9.>.i.  In  the  case  last  cited 
a  telegraphic  mesuige  was  sent  from  South 
Carolina  to  the  plaintiff  in  this  city,  which, 
through  the  negligence  of  the  defendant, 
was  not  delivered.  The  action  was  brought 
in  South  Carolina  and  recovery  had  under 
a  statute  of  that  state  which  made  mental 
anguish  a  cause  of  action.  The  eourt  ruled 
tbia  statute  "uhject  ion  able  in  itt  aspect  of 
an  attempt  to  ri>{;ulate  commerce  among 
the  states.  I'hat  is,  as  construed,  it  at- 
tempts to  determine  tlie  conduct  retjulred 
by  the  telegrajih  company  iu  transmitting 
a  message  from  one  state  to  another  or 
to  this  District  by  determiniuf;  the  conse- 
quences of  not  pursuing  such  conduct."  In 
tlie  Alilling  Company  Case  the  court  sus- 
tained a  judgment  tor  the  plaintiff  obtained 
under  a  statute  of  Michigan  which  pro- 
hibitt!d  a  ti'legraph  company  from  limiting 
its  liahility  [or  the  nondelivery  of  raessHges. 
But  the  cauw  of  action  arose  in  that  caae 
prior  to  the  passage  of  said  «ct  of  IDID. 
By  this  act  e>:preii8  authority  is  given  fur 
the  dilTerent  classification  of  nieaaagfeK.  and 
the  charge  of  different  rates  for  the  diffen-nt 
classes  is  also  expressly  authorized.  He- 
peated  and  unrepeated  messages  were  well 
known  to  tfie  art  and,  of  course,  it  must  In> 
presumed  that  Congress  intended  the  words 
to  be  given  their  ordinary  meaning.  I'rior 
to  the  enaetiiient  of  this  statute,  as  we  have 
seen,  tlic  court  of  last  resort  had  ruled  that, 
in  the  absence  of  state  statutes  to  tlie  con- 
trary, it  was  competent  for  a  telegraph 
company  tu  make  such  classification  of  its 
messages.  Primrose  v.  Western  V,  Teleg. 
Co,  supra.  Congress,  therefore,  in  express 
terms,  has  sanctioned  the  practica  there- 
tofore   existing. 

But  it  is  not  necessary  to  decide  whether, 
by  this  legislation.  Congress  intended  to 
take  compU'te  and  evclusive  possession  of 
the  subject,  because  the  plaintifT  does  not 
base  her  right  to  recovery  upon  any  statute, 
but  upon  the  common  law,  her  contention 
being  that  her  action  is  purely  in  tort  tor 
the  reckless  and  negligent  performance  of 
a  public  duty.  In  other  words,  it  la  the 
pUintifT's  contention  that  her  right  of  ac- 
tion is  not  affected  in  any  way  by  the  con- 
ditions upon  which  the  message  waa  re- 
ceived  hv   the  defendant. 

In  Kcrerro  v.  Western  U.  Teleg.  Co.  (I 
App.  D.  t.  4.).>.  35  L.R.A.  .^148,  which  was 
an  action  for  damages  by  the  addresflee  of 
a  telegram,  there  was  a  demurrer  to  plain- 
tiff's dcclaratimi.  The  sole  question  con- 
sidered, tlierefore.  was  wlicther.  in  any 
event,  a  right  of  action  accrued.    This  quca- 
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waH  answered  in  tlip  aHirmative.  Tlie  qiiee- 
tion  now  at  iaaiio  was  neither  raised  Dor 
discuBxed  in  the  opinion  uf  the  court. 
But  in  ElliH  V.  Amcriean  Teleg.  Co.  95  ^Ibhb. 
221},  an  action  in  tort  by  the  addresseG  of  a, 
telegram,  the  precise  question  wait  in  issue 
and  the  court  observed :  "It  is  difficult 
to  see  how  the  plaintiff,  who  claims  through 
a  eontract  entered  into  by  the  sender  of  the 
message  with  the  defendants,  u'hich  created 
tlie  duty  and  obligation  resting  on  the  de- 
fendants, can  claim  any  hif^her  or  different 
degree  of  diligence  than  that  which  is 
stipulated  for  by  the  patties  to  the  con- 
tract. Certainly  a  derivattve  or  incidental 
right  cannot  be  greater  or  more  extensive 
than  that  which  attached  to  the  principal  or 
source  whence  such  a  right  accrued  or  was 
derived."  In  M.  M.  Stone  ft  Co.  v.  I'ostal- 
Tel^.  Co.  31  R.  I.  174,  29  UR.A.lN.S.) 
705,  76  Atl.  762,  which  was  an  action  in 
trenpasB  on  the  case  for  negligence,  brought 
by  the  addreasee  of  a  telegram,  the  court 
said:  "Any  rights  which  the  plaintiff  may 
have  are  based  upon  and  limited  by  the 
terms  of  the  contract  for  transmission. 
The  claim  of  the  plaintiff  that  he  has  rights 
in  the  matter  independent  of  this  contract 
has  no  basis  in  reason.  The  defendant's 
duty  in  the  premises  must  be  regulated  by 
its  contract;  not  only  its  duty  to  the 
sender,  but  to  this  plaintiff.  Tlie  American 
cases  permit  the  plaintiff,  as  the  receiver 
of  the  teiegram,  to  come  in  and  avail  him- 
self of  the  defendant's  express  and  implied 
obligations  arising  under  the  contract;  but 
the  plaintiff's  rights  can  be  no  greater  than 
those  of  the  party  to  the  contract." 

So,  too,  in  Western  U.  Teleg,  Co.  v.  Van 
Cleave,  107  Kv.  4C4,  B2  Am.  St.  Rep.  368, 
54  S.  W.  827.  it  was  said:  'While  the 
nature  of  his  [plaintiff's]  action  is  in  tort 
and  not  on  a  contract, — as  he  had  none  with 
the  company, — he  cannot  recover  if  the  com- 
pany has  complied  with  tbe  terms  of  its 
cnntract  and  undertaking  with  the  sender' 
of  the  message,  provided,  indeed,  those  terms 
are  such  as  may  reasonably  be  imposed 
and  agreed  upon."  The  supreme  eonrt  of 
Tennessee  in  Manier  v.  Western  U.  Teleg. 
Co.  94  Tenn.  442,  29  S.  W.  T32.  where  the 
plaintiff  contended,  as  here,  that  he  wns 
not  bound  by  the  terms  of  the  contract  be- 
tween the  telegraph  company  and  tlie  send- 
er of  the  message,  said :  ''We  think  that 
the  sound  rule  is  that  the  contract  made 
between  the  sender  and  the  telegraph  com- 
pany, which  is  for  the  benefit  of  the  ad- 
dressee, confers  upon  Itim  the  benefits,  and 
charges  him  with  the  conditions,  of  the 
contract."  To  tbe  same  effect  are  RubbcII 
V.  Western  U.  Teleg.  Co.  r,7  Kan.  2.30, 
45  Pac.  598;  Coit  V.  Western  U.  Teleg. 
Co.  130  Cal.  057,  6!j  L.R.A.  678,  60  Am. 
T..R.A.1B13H 


St.  Rep.  163,  63  Pac.  83;  Western  U. 
Teleg.  Co.  v.  Waxelbaum,  113  Ga.  lOlT,  56 
L.R.A.  741,  39  S.  E.  443,  10  Am.  Seg.  Rep. 
254;  Brown  v.  Western  U.  Teleg.  Co.  71 
S.  C.  508,  ai  S,  E.  259,  4  Ann.  Cas.  611. 

n'hat  "public  duty"  was  imposed  upon 
the  defendant!  It  was  its  duty  to  receive 
and  transmit  with  reasonable  promptness 
the  message  addressed  to  the  plaintiff,  pro- 
vided the  sender  complied  with  such  condi- 
tions as  the  defendant  was  authorized  to 
impose.  The  conditions  which  it  in  fact 
imposed  have  been  held  just  and  reason- 
able, aa  we  have  seen.  The  aender,  know- 
ing those  conditions,  and  knowing  that  there 
was  greater  liability  M  error  in  transmit- 
ting an  un repeated  than  a  repeated  mes- 
sage, nevertheless  elected  tbe  former  mode 
of  transmission,  and  paid  according  to  t^e 
service  to  be  rendered.  Bat,  it  ie  insisted, 
the  addressee  had  nothing  to  do  with  the 
negotiations  of  those  terms.  While,  in  a 
literal  and  technical  sense,  this  undoubted- 
ly is  true,  in  the  real  sense  the  company 
was  to  serve  both  tbe  sender  and  addressee 
upon  certain  terms  and  conditions.  Some- 
one had  to  negotiate  those  terms  with  the 
defendant,  and,  in  the  very  nature  of  the 
case  that  duty  and  responsibility  devolved 
upon  the  sender  of  tbe  message.  The 
sender  and  the  addressee  were  mutually 
interested  therein,  and,  unless  it  be  held 
that  the  liability  of  the  telegraph  company 
to  the  addressee  is  measured  and  fixed  by 
the  terms  agreed  upon  between  the  coDipany 
and  the  sender,  the  right  of  the  company 
to  impose  reasonable  terms  and  conditions 
when  it  accepts  messages  for  transmission 
is  shattered  and  of  no  avail.  It  may  be 
argued  that  the  statute  would  still  have 
some  force  where  the  message  was  for  the 
sole  benefit  of  the  sender,  but  bow  is  tbe 
company  to  know,  when  it  receives  a  mes- 
sage, for  whose  benefit  it  isT  Xot  know- 
ing, the  company,  to  protect  itself  from 
the  danger  of  suit  by  tbe  addressee,  would 
be  compelled  in  every  instance  to  take  more 
than  ordinary  care  and  repeat  the  message. 
Thus,  while  eKpreasIy  authorized  by  statute 
to  send  unrepeated  messages  and  implied- 
ly to  limit  its  obligation  growing  out  of 
the  sending  of  such  a  message,  it  would 
in  effect  Ite  deprived  of  that  right.  After 
all,  how  in  reason  can  it  be  said  that  the 
public  duty,  the  breach  of  which  forms 
the  basis  of  plaintiff's  action,  is  not  meas- 
ured by  the  conditions  upon  which  that 
duty  was  undertaken  I  In  enacting  this 
legislation  Congress  in  effect  has  said  to 
the  defendant  that  it  may  permit  the  public 
to  elect  tbe  class  of  services  desired,  and 
that  the  company's  liability  will  be  ac- 
cording to  the  class  of  service  paid  for. 
In  the  present  case,  the  company  was  paid 
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for  an  unrcpe^ted  mcBaage.  In  transmit- 
ting that  memage  a  miatuke  occurred  which, 
U  was  observed  in  the  Primrosi;  Case,  154 
U.  S.  1,  38  L.  ed.  883,  14  Sup.  Ct.  Rep. 
1098,  amounted  to  do  more  tlian  "ordinary 
nagligence."  The  eender  of  this  message 
agreed,  and  we  tbiok  that,  upon  lioth  prin- 
ciple and  authority,  the  plaintiff  was  bound 
by  the  agreement,  that,  in  the  event  of  mis- 
take or  delay  in  tranamiesion  oi  delivery, 
the  defendant  would  not  he  liable  i^eyoud 
the  amount  received  for  sending  the  mes- 
Mige.  Aa  the  plaintilT  was  permitted  to 
recover  a  greater  amount  than  agreed  upon, 
the  judgment  muat  be  reversed,  with  coeta, 
ajid  the  cause  remanded  for  further  proceed- 


Cont«mpt  —  Inciting  to   InstlgMlon   of 

Act  it  Ions  HDlt. 

2.  An  information  for  contempt  cannot  be 
filed  by  a  judge  of  the  court  against  a 
physician  for  inciting  the  institution  of  an 
action  for  damages  for  an  alleged  peraonal 
injury  which  hai  no  basis  in  fact. 
Obstructing  Jnstlce  —  Inciting  flclttlons 

3.  A  physician  who  incites  the  iuatitutioD 
of  an  action  to  recover  damages  tor  personal 
injuries  which  do  not  exist  is  guilty  of  ob- 
structing juatii'c. 

(HobBou,  L'h.  J.,  and  Hannah,  J.,  diasent.) 
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DR.  FRANK  HELTON,  Appt., 

COMMONWEALTH  OP  KENTUCKY. 

(—  Ky.  — ,  170  S.  W.  37.) 

Courts   —   Jarisdlclion    —   branches   — 

contempt. 

1.  When  a  court  is  composed  of  branches, 
&  judge  of  any  branch  miTy  punish  for  con- 
tempt committed  against  any  otiier  branch. 

Sole.  —  Brlni/ing  or  Inciting  the  bring- 
ing of  a  falae  or  flctltloun  Hiitt  ae  cuR' 

The  courts  agree  that  the  bringing  of  a 
fictitioua  suit  for  the  purpose  of  obtaining 
the  opinion  of  the  court  or  of  affecting  the 
rights  of  third  parties  constitutes  contempt 
of  the  court. 

Thus,  in  Lord  v.  Veaiie,  8  How.  251,  12 
L.  ed.  1067,  the  court,  in  dismissing  a  writ 
of  error  t)ecauBe  it  appeared  tliat  the  suit 
wan  a  flctitioUB  one  instituted  by  parties 
having  the  same  interests  in  the  matter, 
said:  "It  is  the  office  of  courts  of  justice 
to  decide  the  rights  of  persons  and  of  prop- 
erty, when  the  persons  interested  cannot  ad- 
juit  them  by  agreement  between  themselves, 
and  to  do  this  upon  the  full  bearing  of  both 
parties.  And  any  attempt,  by  a  mere  color- 
able dispute,  to  obtain  the  opinion  of  the 
court  upon  a  question  o[  law  which  a  party 
desires  to  know  for  his  own  interest  or  his 
own  purposes,  when  there  ia  no  real  sub- 
atantial  controversy  between  those  who  ap- 
pear as  adverse  parties  to  the  suit,  is  an 
abuse  which  courts  of  justice  have  always 
reprehended  and  treated  aa  ■  punishable 
contempt  of  court." 

And  to  the  same  effect  is  Cleveland  v. 
Chamberlain,  1  Blacli,  410,  17  L.  ed.  03. 

In  Giles  v.  Halbert,  12  N.  Y.  38,  which 
was  a  suit  to  recover  costs  against  one  who 
had  commenced  a  suit  in  the  name  of  anoth- 
er, the  defense  made  vras  that  dcfeDdant  was 
not  liable  for  the  costs  for  the  reason  that 
L.B.A.lfll5B.  4 


(November  5,  1914.} 

APPEAL  by  defendant  from  a  judgment 
of  the  Common  Pleae  Branch,  First 
Division,  of  the  Circuit  Court  for  Jefferson 
County,  convicting  him  of  criminal  con- 
tempt.    Reversed. 

'lie  facts  are  stated   in  the  opinion, 
ilesara.  Barnett  A  nul-Detl  and  A.   P. 
Dodd.  for  appellant; 

riminal   contempts   are   only   those  acts 

which   disrespect   the   court  or   its   process, 

which    obstruct    the    administration    of 

the  proceedings  in  court  or  the  enforcement 

of  its  process  or  orders. 

Rapatje,  Contempt,  g  21;  French  v.  Com. 

he  was  not  legally  interested  in  the  suit  in 
question  because  the  agreement  between  him 
and  the  real  party  in  interest  was  founded 
in  champerty,  and  was  therefore  voiil.  In 
answer  to  this  argument  the  court  said: 
"The  fact  assumed  deprives  Parce  of  the 
only  apology  he  had  for  instituting  the  suit. 
If  he  had  no  interest  in  the  demand  except 
under  a  champertous  agreement,  be  hag  per- 
verted the  process  of  the  court  to  purposes 
of  injustice  and  oppression,  and  this  was  al' 
way  punishable  as  a  contempt." 

In  Butterworth  v.  Stagp,  2  Johns.  Cas. 
291,  it  was  held  to  be  a  contempt  where  one 
person  brought  a  suit  in  the  name  of  an- 
other without  his  privity  or  consent,  and, 
the  nominal  plaintiff  being  nonsuited,  nn 
sttachment  for  the  costs  was  granted 
against  the  person  who  brought  the  suit, 
the  court  saving:  "It  is  a  contempt  to 
bring  a  fictitioua  suit,  or  to  use  the  name 
of  another  without  his  privity  or  consent." 
It  does  not  appear  from  the  report  whether 
the  offending  party  was  an  attorney  or  a 
private  person. 

In  Smith  v.  Junction  R.  Co.  29  Ind.  547, 
it  appeared  that  the  suit  was  a  fictitious  one 
designed  to  obtain  a  decision  upon  the  valid- 
ity of  the  issue  of  certain  ccrtilicates  of 
stock,  and  that  the  appellant  was  a  flctitious 
person.  The  court  held  that  the  proceed- 
ing was  a  contempt  of  the  court,  dismissed 
the  appeal,  and  taied  the  costs  on  the  ap- 
pellee. As  to  the  attorneys  bringing  tbe 
suit  the  court  said:  "An  attorney  taltes 
an  oath  'faithfully  and  honestly  to  discharge 
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30  Kf.  L.  Rep,  ]01,  07  S.  W,  427;  Gordon 
V.  Com.  141  Ky.  461,  ].t3  S.  W,  206. 

That  court  alone  in  wliicli  a  contempt  is 
committed,  or  whose  order  or  authority  is 
(lolled,  has  power  to  punish  It  or  to  enter- 
tain proceedings  to  tiiat  end. 

Rapalje,  Contempt,  S  13 ;  Johnston  v. 
Torti.  1  Bibb,  {i9S ;  Moore  v.  Jessamine, 
Litt.  Sel.  Cas.   IKy-l    104. 

A  conviction  cannot  be  had  upon  the 
teitimony  of  an  accomplice  unless  cor- 
roborated, and  the  corroboration  is  not  Huf- 
ficient  if  it  merely  sliows  that  the  offense 
was  committed  and  the  circumstancee  there' 
ol. 

Code  Crim.  Proc.  g  241. 

It  is  the  duty  of  the  trial  court  to  ac- 
quit in  all  cases  where  the  law  re<]uire9 
two  vfitnesees,  or  one  witnesB  and  cor- 
roborating circumfltancea,  unless  this  pro- 
vision is  met  by  the  proof  of  the  coniraon- 
wealth. 

Code  Crim.  Proc,  f  242, 

Sections  241  and  242  of  the  Criminal 
Code  are  sufficiently  broad  in  their  terms 
to  include  both  felonies  and  misdemeanors, 
since  both  are  public  ofTenses. 

Com.  V.  Barton,  153  Ky,  467,  158  S.  W. 
113. 

Criminal  contempt  is  a  misdemeanor, 
and  the  same  rules  of  criminal  procedure 
and  evidence,  made  and   provided  for   mis- 


in  general,  apply  witli  equal 
force  to  criminal  contempts. 

Gordon  v.  Com,  141  Ky.  401,  133  8.  W. 
206;  Rapalje,  Contempt,  %%  125,  126. 

Mesara.  James  (iarnett.  Attorney  Gen- 
eral, and  Robert  T.  Caldwell,  Assistant 
Attorney  General,  for  the   Commonwealth : 

The  information  and  rule  were  not  de- 
murrable. 

French  v.  Com.  30  Ky.  L.  Rep.  98,  »7 
S.  W.  427. 

This  form  of  contempt  may  occur  before 
filing:  of   suit. 

Com.  V.  Berrv,  141  Ky.  477,  33  UR.A. 
(N.S.)  976,  133  S.  W.  212,  Ann.  Ca«. 
IRiaC,  516;  Wages  v.  Com.  13  Ky.  L.  Rep. 
925. 

Conviction  does  not  rest  upon  the  testi- 
mony   of   an    accomplice. 

Com  V.  Barton,  153  Kv.  46.),  156  S.  \V. 
113;  Com.  V.  Bossie,  100  Ky.  151.  37  -S.  W. 
844;  Com.  V.  Bums,  4  J.  J.  Marsb. 
177;  Com.  v.  McAtee,  8  Dana,  29;  Com. 
V.  Patrick,  4  Ky.  L.  Rep.  623;  French  v. 
Com.  30  Ky.  L.  Rep.  98,  97  S.  W.  427: 
Peoples  V.  Com.  87  Ky.  487,  9  S.  W.  509. 
810;  Whittakcr  v.  Com.  95  Ky.  632,  27 
S.   W.   83. 

Carroll.  J.,  delivered  the  opinion  of  the 


the  duties  of  an  attorney  at  law;'  among 
these  are.  to  maintain  the  respect  that  is  I 
due  to  the  courts  of  justice;  to  counsel  or  | 
maintain  sueh  actions,  |>roeeedings,  or  de- 
fenses only  as  appear  to  him  It^al  and  just; 
to  employ,  for  the  purpose  of  maintainin|l 
the  causes  conBded  to  him,  such  means  only 
as  are  consistent  with  truth.  With  such 
an  oath  resting  upon  the  conscience,  in  view 
of  these  simple  but  high  and  important 
duties,  it  is  difficult  to  conceive  how  an  at- 
torney of  this  court,  sustaining  a  respect- 
able standing  at  home,  coiitd  be  guilty  of 
the  offense  brought  to  light  by  this  record. 
It  ia  due  to  the  profession  to  say  that  such 
occurrences  are  very  rare.'' 

Hatfield  v.  King,  131  Fed.  791,  was  a  pro- 
ceeding to  determine  if  two  attorneys  liad 
committed  contempt  by  submitting  a  feigned 
issue  to  the  court,  but  it  was  found  that  the 
charge  was  not  sustained  by   the  evidence. 

In  Smith  v.  Brown,  3  Tex.  360,  49  Am. 
Dec.  748,  tile  court  xays  that  the  bringing 
of  a  fictitious  suit  is  a  contempt  of  the 
court,  but  decides  the  cane  as  being  brought 
on  a  wager  rather  than  as  being  a  mere 
fiction,  aod  merely  atlirtna  the  trial  court's 
refusal  to  give  plaintiiT  a  judgment. 

In  Hoskins  v.  Berkeley,  4  T.  R,  402,  it 
was  held  that  a  fictitious  proceeding  with- 
out the  consent  of  the  court  is  a  contempt 
of  the  court. 

In  Re  Etsam,  ii  Howl,  jb  R.  389,  3  Bam. 
t  C.  697,  3  L.  J,  K.  B,  75,  where  a  party 
].,B.A.I915B. 


instituted  a  fictitious  suit  to  get  the  opinion 
of  the  court  as  to  the  nature  of  aJi  estate 
left  to  him  under  a  will,  the  court  imposed 
a  fine  upon  him  for  contempt,  thougli  he  did 
not  intend  anv  fraud, 

Coxe  V.  Ph'iitipB,  Cas.  t.  Hardw.  237,  an 
action  on  a  note  which  was  instituted  to 
enable  the  signer  to  plead  as  a  defense  that 
she  was  a  married  woman,  for  the  purpose 
of  raising  a  prejudice  against  the  person 
whom  she  all^^  to  be  her  husband,  it  was 
held  that  the  action  was  a  ctHitempt  of  the 
court  even  though  the  debt  were  real. 

In  Blsine  v.  Briscoe,  16  Mont.  582,  41 
Pac.  1002.  the  court  expressed  its  opinion 
that  one  who  employs  em  attorney  to  ap- 
pear for  a  third  person  without  that  per- 
son's knowledge,  consent,  or  approval  is 
Silty  of  contempt,  the  act  being  an  "un- 
vful  interference  with  the  process  or  pro- 
ceedin^iis  of  a  court,"  within  a  statute,  and 
advised  the  district  court  to  institute  proper 
proceedings  to  determine  if  a  contempt 
had  been  committed  in  the  case,  where  that 
fact  appeared  incidentally  on  appeal. 

Presentation  by  a  coroner  of  a  false  and 
fictitious  claim  to  a  court  for  audit  con- 
stitutes a  contempt  of  the  court  which  the 
judge  to  whom  it  is  presented  haa  jurisdic- 
tion to  punish,  such  claim  being  a  matter 
depending  in  tlic  court  and  requiring  the 
exercise  of  judicial  judgment.  Re  Toep«l, 
139  Mich.  85,  102  N.  W.  309.  R.  L.  & 
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bj  the  Honorable  William  H.  Field,  one  of 
the  judges  of  that  court: 

Commonwealth   oF    Kentucky,    PlaintilT,    v. 

Arthur  C.  I'opham,  William  H.  Koose, 

Dr.  Frank  Melton,  Defendants. 

Information. 

The  comDionwcalth  of  Kentucky,  upon  in- 
formation baaed  upon  tike  Btatements  of 
Clyde  C.  Collins,  this  day  filed,  cbatgea: 
That  Arthur  C.  Pophsm  and  William  H. 
Roose  each  is  and  each  was  at  the  times 
mentioned  herein  an  attornpj  at  law  prac- 
lisinp  at  the  bar  of  tlie  JefferBOii  circuit 
court,  bein((  niemhers  of  the  (irm  of  Popiiam, 
Trusty,  t  Roose;  that  Dr.  Frank  Melton  ie 
a  practising  physician  of  the  city  of  f^ouia- 
ville;  that  on  October  9,  1913,  one  Clyde 
C.  Collins  was  driving  a  wagon  of  the 
American    Ice    &    Cold    Storage    Company, 


collisi. 


vith    I 


mobile  of  Grainger  i.  Company  near  the 
intersection  of  Eighth  and  V\"alnut  streets, 
and  went  into  the  drug  store  at  that  corner 
for  the  purpose  of  telephoning;  that,  while 
there,  defendants.  Pop  ham.  Boose,  and 
Melton,  arrived,  coming  without  call  ai 
■olicitation  by  said  Collins:  that  said  Col- 
lins was  not  injured,  and  so  stated:  that 
the  defendants,  and  each  of  them, 
dea^ored  to  persuade  said  Collins  that  he 
was  injured;  that  defendants  Popham  and 
Roose  told  said  Collins  in  substance  that 
be  could  get  "a  bimch  of  money"  out  of  it; 
that  defendants  and  each  of  them  insisted 
upon  said  Collins  submitting  to  examina- 
tion, and  that  he  was  examined  hy  defend- 
ant Dr.  Melton :  that  said  Melton  discov- 
ered a  small  bandage  worn  by  Collina  as  a 
result  of  a  slight  accident  sustained  the 
day  previous;  thai,  in  spite  of  Collins's  ex- 
planation, aaid  Melton  rebandaged  him, 
saying  in  substance  that  "they  don't  know 
about  that,"  tliat  subsequently  Dr.  Melton 
-  again  bandaged  Collins;  that  suit  was  sub- 
sequently filed  by  Popham,  I'rusty,  k  Rooae, 
in  behalf  of  Collina,  against  Grainger  & 
Company.  The  statement,  under  oath,  of 
said  Collins,   is  made  a  part  hereof. 

Wm.   H.  Field,  ,ludge. 

Accompanying  this  information  was  the 
verified  statement  of  Cotliiia  in  the  form  of 
a  deposition,  in  uhich  he  was  asked  and  an- 
swered many  questions,  the  substaiiee  and 
euect  of  his  evidence  being  as  atated  in  the 
information;  and  it  was  on  the  faith  of  this 
statement  that  Judge  Field  filed  the  infor- 
mation, upon  which  a  rule  issued  from  the 
circuit  court  against  Pophsm,  Itoosc,  and 
Melton,  nie  rule  Hgaiiiflt  Melton  cited 
him  "to  show  cause,  if  any  he  has  or  can, 
why  he  shall  not  be  proceeded  against  for 
sontempt  of  court,  as  particularly  set  forth 
L.R.A.ini3B. 


in  information  this  day  filed."  In  answer 
to  this  rule  Melton  appeared  in  court  and 
filed  a  response  in  which,  after  averring 
tliat  the  charge  Btade  against  him  by  Col- 
lins in  his  evidence  supporting  the  infor- 
mation, and  tiie  charge  contained  in  the 
information,  were  each  false,  he  proceeded 
to  say  that  on  the  occasion  mentioned  in 
the  information,  and  while  he  was  engaged 
in  a  professional  way  in  the  vicinity  of 
Eighth  and  Walnut  atreets,  'he  stopped  at 
the  drug  store  at  the  comer  of  Eiglitli  and 
Walnut  streets  for  the  purpose  of  tele- 
phoning to  hia  office;  that  while  there  lie 
observed  thai  there  had  been  a  collision  or 
accident  of  some  kind;  and  that  when  he 
entered  the  drug  store  he  observed  two 
men,  unknown  to  him,  sitting  in  chairs  and 
claiming  to  have  been  injured  in  the  eolli- 
flion ;  that  the  clerk  of  the  drug  store  was 
at  the  time  at  the  telephone,  and  turned 
to  this  respondent  and  said  that  tlie  aaid 
two  men  had  been  hurt,  and  that  he  bad 
been  trying  to  call  a  doctor;  that  he  had 
called  up  two  doctors,  and  had  l>ecn  unable 
to  reach  either  of  them,  and  asked  this  re- 
spondent to  aid  the  two  men.  Respondent 
says  he  did  examine  the  said  two  men,  who 
claimed  that  they  were  injured,  and  espe- 
cially the  said  Clyde  Collina;  that  said  Col-  - 
lias  at  that  time  had  no  bandages  or 
plaster  on  his  back,  as  is  claimed  in  said 
statement,  but  did  complain  of  pains  in 
his  back,  and  that  in  order  to  relieve  the 
same  this  respondent,  with  the  assistance 
of  the  said  clerk,  and  no  one  else,  did  first 
wash  with  alcohol  the  places  claimed  to  be 
causing  tlie  pain,  and  then  put  over  that 
place  an  adhesive  plaster,  in  order  to  limit 
the  motions  and  use  of  the  muscles  in  the 
neighborhood  of  the  place  where  the  said 
Collins   claimed   the   pain   came   from." 

He  further  said:  "That  he  is  in  no  way, 
shape,  or  form  connected  witli  the  firm  of 
Popham,  Trusty,  L  Roose,  or  any  member 
of  said  firm;  that  he  has  not  in  this 
or  any  other  transaction  in  any  way  em- 
ployed said  tirui,  or  done  anything  to  sug- 
gest or  encourage  their  employment;  that 
neither  of  them  was  present  in  the  drug 
store  on  the  9th  day  of  October.  1913,  when 
this  respondent  entered  said  drug  store 
for  the  sole  purpose  of  using  the  telephone: 
that  respondent  did  not  have  any  knowledge 
or  information  whatever  as  to  how  said 
were  called  to  the  said  drug 
as  to  their  business  there;  that 
all  of  the  statements  made  in  said  aSldavit 
and  statement  of  Clyde  Collins  filed  herein, 
connecting  said  Arm  of  attorneys  with  re- 
spondent, or  that  said  attorneys  directed 
respondent  what  to  do,  are  absolutely  false; 
that  respondent  received  no  instruct  ion  a 
from  said  attorneys,  or  either  one  of  them, 
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nor  was  he  in  any  way  giiidod  or  controlled 
in  bis  treatment  of  CollinB  by  directioni 
from  OT  the  intereata  of  said  attorneys  h 
the  case."  He  also  ssid;  "That,  if  the 
said  ColltnH  was  not  hurt,  he  miBHtated  thi 
facta  to  respondent,  and  represented  to  re 
spondent  that  he  was  suffering  from  pains 
in  bia  back  as  above  set  out." 

It  further  appears  from  the  record  that 
.  Melton  did  not  see  or  prescribe  for  Cotline 
in  a  professional  way,  or  give  him  any  ad- 
vice, or  make  to  him  any  suggestions  about 
his  injury,  after  the  suit  was  brought;  that 
the  acts  committed  by  Melton,  and 
which  the  contempt  charge  was  based, 
curred  before  the  suit  was  instituted,  but 
were  done  in  contemplation  of  the  suit  and 
for  the  purpose  of  sustaining  it;  that,  six 
days  after  the  incident  at  Eighth  and  Wal- 
nut, a  suit  -was  brought  in  the  Jefferson 
circuit  court  by  Popham,  Trusty,  A  Koosi 
attorney B  for  Collins,  against  Grainger  L 
Company,  to  recover  damages  for  the  allied 
injury;  that  this  suit  n-as  assigned 
trial  in  the  division  of  the  Jefferson 
cult  court,  presided  over  by  Judge  Field, 
but  before  coming  to  trial  was  dismissed 
hy  Collins,  and  soon  thereafter  this  rult 
was  issued;  that  the  attorneys  Popham  and 
Itoose  were  disbarred;  that  Judge  Field 
impaneled  a  jury  U>  try  Melton,  and  the 
jury,  after  hearing  the  evidence  and  re- 
ceiving the  instructions,  found  him  guilty, 
and  fixed  his  punishment  at  CoOO. 

On  this  appeal  by  Melton,  although  sever- 
al grounds  are  assigned  why  the  judgment 
should  be  reversed,  the  principal  one  is  that 
the  prosecution  and  conviction  of  Melton 
on  the  information  filed  by  Judge  Field, 
and  the  rule  issued  thereon,  was  void,  be- 
cause Judge  Field  had  no  authority  or 
jurisdiction  to  issue  the  rule  or  hear  and 
determine  the  issues  arising  thereon.  This 
ground  of  reversal  involves  an  inquiry  into 
the  power  and  jurisdiction  of  Judge  Field 
to  proceed  against  Melton  for  contempt  on 
the  state  of  facts  shown  in  the  information 
and  supporting  eridence,  and,  if  Judge 
Field  was  without  jurisdiction  to  issue  the 
rule  and  hear  and  determine  the  matter, 
the  judgment  of  conviction  was  unauthor- 
ized and  void. 

The  Jefferson  circuit  court  is  composed 
of  seven  branches  or  divisions,  presided 
over  by  seven  judges;  six  of  them  having 
civil  jurisdiction  and  one  criminal  jurisdic- 
tion. But  these  seven  divisions  constitute 
only  one  court,  namely,  the  Jefferson  cir- 
cuit court,  and  these  seven  judges  merely 
preside  over  divisions  of  that  court.  A 
contempt  against  the  authority  of  any  of 
these  judges  or  courts  would  be  a  contempt 
against  the  authority  of  the  Jefferson  cir- 
cuit court,  and  any  of  the  judges  or  any  I 
I..R.A.1915B. 


of  the  courts  would  have  jurisdiction  to 
proceed  against  any  person  guilty  of  a  con- 
tempt against  the  authority  of  any  of 
tlie  judges  or  any  of  tbe  courts  composing 
the  Jefferson  circuit  court,  altliough  the 
contempt  might  not  have  been  committed 
against  the  authority  of  the  particular 
judge  or  particular  court  in  which  the 
proceeding  for  contempt  was  instituted 
and  heard.  It  is  therefore  not  material 
whether  the  particular  contempt  here  in 
question  was  committed  by  Melton  against 
the  authority  of  Judge  i'ield  or  the  divi- 
sion of  the  court  presided  over  hy  Judge 
Field,  because,  if  it  was  a  contempt  against 
tbe  authority  of  any  of  tbe  other  judges 
or  any  of  the  other  courts.  Judge  Field 
would  have  jurisdiction  to  liear  and  de- 
termine the  contempt  proceeding. 

So  that  tbe  question  for  decision  is: 
Was  the  conduct  of  Melton  such  a  con- 
tempt of  the  Jefferson  circuit  court  as  that 
be  miglit  be  proceeded  against  by  rule  a* 
for  contempt,  or  was  be  guilty  of  an  offense 
for  which  he  could  only  be  proceeded 
against  and  punished  by  the  ordinary  proc- 
esses of  the  criminal  law  in  the  form  of 
a  warrant  sucb  as  may  be  issued  under  tlic 
authority  of  the  Criminal  Code,  or  by 
indictment  of  the  grand  jury? 

We  assume,  and  will  hereafter  show,  that 
Melton's  conduct  atnountcd  to  an  often sc 
that  may  be  described  as  the  common-law 
misdemeanor  of  obstructing  justice,  for 
which  he  could  be  proceeded  against  and 
punished  in  the  manner  provided  hy  law 
for  the  punisliment  of  persons  guilty  of 
a  common-law  misdemeanor;  there  being 
DO  statute  in  this  state  describing  or  de- 
fining this  particular  offense.  But  it  docs 
not  follow  from  this  that  he  could  be  pro- 
ceeded against  and  punished  as  for  con- 
tempt of  court,  as  was  done  in  the  case  we 

Contempt  of  court  is  a  very  ancient  of- . 
fense,  and,  as  we  undemtand  it.  from  the 
beginning  has  been  conlined  to  acts  or  con- 
duct amounting  to  disrespect  of  or  indignity 
tbe  judge  or  court,  or  interference  with 
disobedience  of  the  processea,  orders,  or 
judgments  of  a  court,  or  some  obstruction 
of   the   due   and   proper   administration    of 
justice   in   a   pending   cause,   or   some   mis- 
conduct  of   an   oITicer   of   the  court.     It   is 
generally   divided   into   two   classes,   known 
direct-  and  constructive,  and  Melton,   if 
guilty    at   all,    was   guilty   of    constructive 

In  Blackstone's  Commentaries,  bk.  4,  p. 
283,  this  great  law  writer,  in  discussing 
particular  offenses,  spesks  of  contempt  aa 
follows:  "To  this  head  of  summary  pro- 
cee<lings  may  also  be  properly  referi^  the 
method,  immemorially  used  hy  the  superior 
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courts  of  juttice,  of  puniBliing  contempts 
by  atUcbm«at,  and  the  subaequeDt  proceed- 
inga  thereon.  The  coatempts  tbat  are 
'  tliuB  punished  are  either  direct,  which  opeo' 
Ij  insult  or  resist  the  powers  of  the  courts 
or  the  persons  of  the  judges  who  preside 
there,  or  else  are,  consequential,  which 
(without  such  grogs  indolpQce  or  direct 
opposition)  plainly  tend  to  create  an  uni- 
versal disregard  of  their  authority.  The 
prini>ipal  inataiices  of  either  sort  that  have 
been  usually  punishable  by  attachment 
are  cliieily  of  the  following  kinds:  .  .  . 
(£)  Those  committed  by  sheriffs,  bailiffs, 
gaolers,  and  other  officers  of  the  court  by 
abusing  the  process  of  the  law,  or  deceiving 
the  parties,  by  any  acta  of  oppression,  ex- 
tortion, collusive  behavior,  or  culpable 
n^lect  of  duty.  (3)  Tliose  committed 
by  attoroeys  and  solicitors,  who  are  also 
officers  of  the  respective  courta,  by  groea 
instances  of  fraud  and  corruption,  injustice 
to  their  clients,  or  other  diahoncet  practice. 
For  the  malpractice  of  the  officers  re- 
flects some  dishonor  on  their  employers, 
•nd,  if  frequent  or  unpunished,  creates 
among  the  people  a  disgust  against  the 
courts  themselves.  (4)  Those  committed 
by  jurymen,  in  collateral  matters  relating 
to  the  discharge  of  their  <^ce,  such  as  mak- 
ing dpfault  when  summoned,  refusing  to  be 
sworn  or  to  give  any  verdict,  eating  or 
drinking  without  the  leave  of  the  court, 
and  especially  at  the  cost  of  either  party, 
and  utlier  misbehaviors  or  irregularities  of 
a  similar  kind,  but  not  in  mere  exercise  of 
their  judicial  capacities,  as  by  giving  a 
false  or  erroneous  verdict.  (5)  Those  com- 
mitted by  witnesses  by  making  default 
when  summoned,  refusing  to  be  sworn  or 
examined,  or  prevaricating  in  their  evi- 
dence when  anorn.  (S)  Those  committed 
by  parties  to  any  suit  or  proceeding  t>efore 
the  court,  as  by  disobedience  to  any  rule 
or  order,  made  in  the  progress  of  a  cause, 
by  nonpayment  of  coets  awarded  by  the 
court  upon  a  motion.  .  .  .  Some  of 
these  contempts  may  arise  in  the  face  of  the 
court,  aa  by  rude  and  contumelious  be- 
havior, by  obstinacy,  perverseneas,  or  pre- 
Tarlcation,  by  breach  of  the  peace,  or  any 
wilful  disturbance  whatever;  others  in  the 
absence  of  the  party,  as  by  disobeying  or 
treating  with  disrespect  tiie  King's  writ 
or  the  rules  or  process  of  the  court;  by 
perverting  such  writ  or  process  to  the  pur- 
|>oees  of  private  malice,  extortion,  or  in- 
justice; by  8peal;ing  or  writing  contemp- 
tuously of  the  court  or  judges  acting  in 
their  judicial  capacity;  by  printing  false 
accounts  (or  even  true  ones  witljout  proper 
permission)  of  causes  then  depending  in 
judgment.,  and  by  anything,  in  short,  that 
demonstrates  a  gross  want  of  that  regard 
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and  respect  which,  when  once  courts  of  jus- 
tice are  deprived  of,  their  authority  (so 
necessary  for  the  good  order  ol  the  king- 
dom) is  entirely  lost  among  the  people. 
The  process  of  attachment  for  these  and 
the  like  contempts  must  necessarily  be  aa 
ancient  as  the  laws  themselves.  For  law, 
without  a  competent  authority  to  secure 
their  administration  from  disobedience  and 
contempt,  would  be  vain  and  nugatory.  A 
power,  therefore,  in  the  supreme  courts  of 
justice  to  suppress  sucli  contempts  by  an 
immediate  attachment  of  the  offender,  re- 
sults from  the  first  principles  of  judicial 
establishments,  and  must  be  an  inseparable 
attendant  upon  every  superior  tribunal." 

In  Bouvier's  Law  Dictionary,  "contempt" 
is  defined  as  "a  wilful  disregard  or  dis- 
obedience of  a  public  authority." 

In  Bishop's  Criminal  Law,  vol.  2,  g  243, 
under  the  title  of  "Contempt  of  court  and 
the  like,"  it  is  saidi  "It  is  not  possible  for 
any  judicial  tribunal  to  fulfil  its  functions 
without  the  power  to  preserve  order,  and  to 
enforce  its  mandates  and  decrees.  And  the 
common,  and  apparently  the  only  practical, 
method  of  doing  these  things  is  by  the 
process  of  contempt.  Therefore  the  power 
to  proceed  thus  is  incident  to  every  such 
tribunal,  derived  from  its  very  constitution, 
without  any  express  statutory  aid.  The 
doctrine  is  generally  asserted  in  these 
broad  terms,  and  is  believed  to  be  sound; 
the  narrower  doctrine,  about  which  there  is 
no  dispute,  is  that  tliis  power  Is  inherent 
in  ail  courts  of  record." 

And  in  g  251  it  is  further  said;  "We 
shall  took  at  the  act  constituting  judicial 
contempt  as  committed,  Rrst,  in  the  pres- 
ence of  the  court;  secondly,  in  its  absence 
by  persons  attached  to  it  as  officers;  third- 
ly, in  its  absence  by  persons  attached  to  it 
as  parties  or  as  having  had  process  served 
upon  them;  fourthly,  in  its  absence  by 
other  persons;  fifthly,  in  these  several  ways 
as  against  justices  of  the  peace."  j 

In  §3  257-202  the  author  describes  the 
contempts  that  may  be  committed  against 
the  court  in  its  absence  by  other  persons, 
as  abusing  judge  out  of  court,  enticing 
away  witnesses,  improper  conduct  toward 
a  juror,  publications  about  caiues  pending, 
and  disobedience  to  subpienas.   - 

In  Ex  parte  Robinson,  10  Wall.  505,  22 
L.  ed.  205,  the  court  said;  "The  power  to 
punish  for  contempts  is  inherent  in  all 
courts;  its  existence  is  essential  to  the 
preservation  of  order  in  judicial  proceed' 
ings,  and  to  the  enforcement  of  the  judg- 
ments, orders,  and  write  of  the  courts,  and 
consequently  to  the  due  administration  of 
justice." 

As  further  illustrating  that  it  has  been 
deemed  proper  and  wise  in  this  country  to 
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ronline  what  are  called  contempts  of  court 
within  limits  affecting  judges  or  courts,  or 

proeeedinga  in  or  procegscs  of  a  court,  or 
affecting  officers  of  the  court,  it  may  be  said 
that  it  appears  in  this  opinion  that  Con- 
gress has  1imiti?d  summaiy  piinisliment  for 
contempt  to  cases:  "(1)  Where  t^cre  has 
been  misbehavior  of  a  person  in  the  presence 
of  the  courts,  or  so  near  thereto  as  to  ob- 
struct the  administration  of  justice;  (2) 
ivherc  there  has  been  misbehavior  of  an; 
officer  of  the  courts  in  his  official  transac- 
tions; and  (3)  where  there  has  been  diso- 
bedience or  resistance  bj  anj'  officer,  party, 
juror,  witnesB,  or  other  person,  to  any  law- 
ful writ,  procese,  order,  rule,  decree,  or 
command  of  the  courts." 

In  Yates  v.  Lansing,  0  Johns.  395,  6  Am. 
Dec.  290,  the  court  said:  "The  right  of 
punishing  for  contempts  bj  summary  con- 
viction is  inherent  in  all  courts  of  justice 
and  legislative  assemblies,  and  is  essential 
lor  their  protection  and  existence.  It  is  a 
branch  of  the  common  law,  adopted  and 
sanctioned  by  our  state  Constitution.  The 
discretion  involved  in  this  power  is,  in  a 
great  measure,  arbitrary  and  nndcfinable; 
and  yet  the  experience  of  ages  has  demon- 
strated that  it  is  perfectly  compatible  with 
civil  liberty,  and  auxiliary  to  the  purest 
ends  of  justice.  The  known  evistence  of 
such  a  power  prevents,  in  a  thousand  in- 
stances, the  necessity  of  exerting  it:  and 
its  obvious  liability  to  abuse  is  perhsps  a 
strong  reason  why  It  is  so  seldom  abused. 
This  power  extends  not  only  to  acts  which 
directly  and  openly  insult  or  resist  the 
powers  of  the  court  or  the  persons  of  the 
judges,  but  to  conaefjuential,  indirect,  and 
constructive  contempts,  which  obstruct  the 
process,  degrade  the  authority,  or  contami- 
nate the  purity  of  the  court." 

In  Rapalje  on  Contempt,  §  21,  it  is  said: 
"Criminal  contempts  are  all  those  acts  in 
disrespect  of  the  court  or  its  process,  or 
which  obstruct  the  administration  of  jus- 
tice, or  tend  to  bring  the  court  into  dis- 
repute, .  .  .  such  as  acts  of  misconduct 
by  attorneys  or  other  officers,  disobedience 
of  subpoenas  or  other  process,  disturbance 
or  insolent  behavior  in  the  presence  or  im- 
mediate vicinitv  of  the  court,  and  the  like." 

In  Re  Fellerman  (D.  C.)  ]4n  Fed.  244, 
the  court  said:  "Contempt  of  court  in- 
volves two  ideas, — disregard  of  the  power 
of  the  court  anil  disregard  of  its  autliority. 
Disregard  of  power,  in  that  lawful  orders 
have  not  been  obeyed;  and  disregard  of  au- 
thority, in  that  its  jurisdiction  to  declare 
the  law  and  ascertain  and  adjudicate  the 
rights  of  the  parties  is  hindered,  prevented, 
or  set  at  naught.  Such  conduct  is  an  of- 
fense against  the  court  as  an  organ  of 
public  justice,  and  may  be  rightfiillv  pun- 
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ished  on  auminary  conviction,  whether  the' 
act  complained  of  be  punishable  as  a  crime 
on  indictment  or  not.  The  offense  may  be 
double;  so  is  the  remedy  and  the  punish- 
In  Johnston  V.  Com.  1  Bibb,  598,  this 
court  said:  "It  seems  to  be  an  esta.blished 
principle  of  law  that  one  court  cannot  pun- 
ish for  a  contempt  committed  against  an- 
other court.  Intimately  related  to  this  is 
another  sentiment  that  one  court  cannot 
judge  of  a  contempt  committed  again 


other 
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very  existence  of  a  court,  in  the  healthy 
exercise  of  its  powers,  that  it  should  have 
exclusive  jurisdiction  to  judge  of  contempts 
to  its  auWioritv." 

In  Welch  v.  Barbei-,  .i2  Conn.  147.  52 
Am.  Rep.  567,  it  was  held  to  be  contempt 
for  a  defendant  in  a  civil  action  to  pro- 
cure a  postponement  of  a  trial  upon  the 
false  representation  that  he  was  ill  and 
unable  to  attend  court. 

In  Smith  v.  Brown,  3  Tex.  360,  49  Am. 
Dee.  748,  parties  and  their  attorneys  who 
brought  a  fletitious  suit  were  held  to  be 
guilty  of  contempt  of  court. 

In  Fisher  v.  McDaniel,  9  ^^"yo.  4j",  87 
Am.  St.  Rep.  971,  64  Par.  lO.iH.'an  attempt 
to  bribe  a  witness  in  a  pending  case  waa 
held  to  be  contempt. 

To  attempt  to  obtain  information  from  a 
juror  is  a  contempt.  State  v.  Doty,  32  N. 
J.  L.  403,  90  Am.  Dec.  671.  And  so  is  an 
attempt  to  bribe  a  juror.  I.ittle  v.  State, 
90  Ind.  338,  46  Ant.  Rep.  224. 

In  Goodhart  v.  SUte,  84  Conn.  60,  78 
Atl.  S.13.  Ann.  Caa.  1I)12B,  12B7,  it  was 
held  that  any  act  committed  in  tlie  course 
of  a  judicial  proci-eding.  with  the  intent  to 
deceive  the  court,  and  which  is  calculated 
to  impede  or  obstruct  the  court  in  its  ad- 
ministration  of  justice,  is  a  contempt. 

Many  other  cases  might  be  referred  to, 
but  these  are  sufficient  for  the  purpose  of 
illustrating  the  principle  expressed  in  the 
unbroken  current  of  authority  that  con- 
tempt proceedings  are  confined  to  acts  or 
conduct  of  attorneys  or  officers  of  the  court, 
or  acts  or  conduct  alTeeting  the  administra- 
tion of  justice  in  pending  cases,  or  to  some 
interference  with  the  processes  of  the  court 
or  obstruction  of  its  orders  or  judgments, 
or  to  some  indignity  to  or  disrespect  of  a 
judge  or  court,  .^nd  a  very  diligent  iitvea- 
tigation  has  failed  to  discover  any  author- 
ity extending  beyond  these  limits  the  powM 
of  a  court  to  punish  criminsl  contempt  tif 
summary  proceedings. 

In  this  state  we  have  )>e^^ 

ing    with     particularity  "  "' 

contempt  of  court,  i " 
1302  the  subject  of  c 
It  appears,  however 
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that  have  been  written  b;  this  court  on 
the  mibject,  the  contempt  ciniBiBted  of  somu 
indignity  comniittcd  against  the  jiid$;f  or 
the  court,  or  interference  with  its  proceed- 
ings or  processes,  or  grew  out  of  the  mis- 
conduct of  some  olficer  of  the  court.  Pbil- 
ips  V.  Harriss,  3  J.  J.  Marsli.  122,  19  Am. 
Dec.  186;  Arnold  v.  Com.  80  Ky.  300,  44 
Am.  Rep.  480;  Be  Woollev,  11  Bush.  05; 
French  v.  Com.  30  Ky,  L.  Rep.  93,  «T  S.  W. 
427;  Gordon  v.  Com.  141  Kv.  4(i],  133  S. 
W.  206;  FichardROn  v.  Com.  141  Ky.  497, 
133  S.  W.  213.  In  some  of  these  cases  the 
proceedings  were  summary  and  the  penalty 
inflicted  by  the  judge;  in  others  a  jury 
was  impaneled  to  assess  the  punishment. 

We    therefore    think    that    Melton    could 
not  be  proceeded  against  or  piinislicd 


appearing 


1  this  record.     He  was 


not  an  officer  of  the  .Tefferson  circuit  court. 
He  did  not  commit  any  offense  in  the  pres- 
ence of  the  court,  or  interfere  with  the 
execution  of  sny  proeeas,  order,  or  judg- 
ment issued  by  the  court,  or  olistriict  in 
any  manner  the  administration  of  justice 
Id  a  case  pending  in  the  court. 

We  are  not  disposed  to  concede  that  a 
judge  of  any  court  has  authority  to  pro- 
ceed in  this  summary  way  to  punish  per- 
sons not  court  omcers,  wlio  have  not  com- 
mitted any  offense  against  the  judge  or  his 
court,  and  who  have  not  interfered  with  or 
obstructed  in  any  manner  the  processes  or 
orders  or  judgments  of  his  court,  or  the 
administration  of  justice  there. 

Jn  all  the  history  of  the  law  there  has 
been  a  special  practice  and  procedure  for 
the  prosecution  and  punishment  of  persons 
guilty  of  criminal  offenses,  and  this  prac- 
tice and  procedure,  with  one  exception,  has 
always  been  applicable  to  crimes,  great  and 
small.  No  matter  who  the  offender  or  what 
the  offense,  he  must  be  prosecuted  and  pun- 
■shed  according  to  and  under  the  rules  ■« 
forms  by  and  through  which  the  crimiaa 
'aw  is  administered  in  all  coses  and  in  ■ 
courts. 

'The   only   exception    to   this   is   foin. 
^''^.P^oapcution  and   punishment  of  i-~- 


dent  to  the  prosecution  of  offenders  gener- 
ally. But  this  method  should,  as  we  think. 
be  limited  to  the  class  of  offenses  to  wh>'~b 
fined.    There  appenrv 


why  i 


should  |i 


tended  to  cases  not  within  the  fair  seoni 
purpose  of  the  exception.     There  arc  «•-■ 
common-law    offenses   that   fall    withit'    - 
dcRnition    of    obstructions    of    justi;*^ 
offenses  agaEnst  government,  and  tl"^ 
tenses  should   be   prosecuted   and   f-  •• 
according  to  the  course  of  the  coir>F-  ■ 
when   they   do   not   involve   a    w' 
court,   as  we   have  delined   it,      ^ 
think  it  consistent  with  a   wi<    ^ 
icy,  or  in  harmony  with  thf  -■ 
law  as  administered  in  tin--  •■"'' 
try,    to    invest   judges    wic    ■ 
summarily  proceed,  as  hv  '■ 
sous  guilty  of  criminal  »>«•"-  - 
not  olTend  against  thf  -l.r' 
of  the  court,  or  witl.  i- 
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and  especially  i-  ' 
dure  of  the  croim 
ently  point  obi 
by  whi(^  »~ 
be  pun  idled. 
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cate,  as  we  think  that  an  attorney  or  any 
offl<rer  of  tbe  court  who  Ib  guilty  of  conduet 
calculated  to  tmbarrass  tlie  court  in  the 
pLTformance  of  ita  duties,  or  who  attempts, 
by  improper  metliods,  to  secure  or  suppress 
evidence,  or  interfere  with  witnesses,  or  ap- 
proach jurors,  or  obtain  favors  by  deceitful 
means,  would  be  guilty  of  an  ofi'ense  pun- 
isliable  by  a  contempt  proceeding,  although 
this  conduct  or  these  acts  were  not  com- 
mitted in  a  pending  case.  A  higher  stand- 
ard of  duty  is  exacted  of  court  officers 
tlian  is  demanded  of  others,  and  the; 
might  be  guilty  of  contempt  of  court  by 
committing  acts  that  would  not  amount  to 
contempt  it  committed  by  other  persons. 
Attorneys  at  law  and  court  officers  being  a 
part  of  tbe  court,  and  charged  in  an  espe- 
cial degree  with  the  duty  of  aiding  the 
court  in  tbe  correct  administration  of  the 
law,  it  is  just  that  the  court  should  have 
much  larger  authority  over  them  than  it 
has  over  other  persons. 

Returning  now  to  Melton,  we  think  that, 
although  not  guilty  of  a  contempt  of  court, 
he  yet  committed  a  public  ofTeoBe,  to  wit, 
the  common-law  misdemeanor  of  obstruct- 
ing juBtiee,  for  which  he  might  be  pro- 
ceeded against  and  punished  in  the  manner 
provided  for  the  punishment  of  persims 
guilty  of  common-law  misdemeanors.  It  is 
true  that,  when  he  approached  Collins  and 
prevailed  on  him  to  subject  himself  to  the 
treatment  prescribed,  Collins  had  no  esse 
pending  in  court,  but,  according  to  Collins'a 
version  of  the  afTair,  the  purpose  of  Melton 
was  to  fraudulently  make  up  a  state  of 
facts  that  would  enable  Collins  to  maintain 
a  suit  to  recover  damages  for  an  injury 
that  he  had  not  sustained.  And,  while  it 
is  true  that  Collins  afterwards  brought  a 
suit  to  recover  damages,  yet  we  do  not  con- 
sider this  circiunstance  of  controlling  im- 
portance. Tlie  offense  of  Melton  was  com- 
plete when  be  attempted,  by  the  methods 
described,  to  induce  Collins  to  bring  a  suit. 
His  purpose  was  to  prostitute  the  adminia- 
tmtion  of  the  law,  and  make  the  courts  an 
instrument  of  fraud  and  wrongdoing.  He 
was  aiding  and  assisting  in  the  institution 
of  a  suit  that  he  knew  was  fraudulent  and 
entirely  unjustified  by  the  facts,  for  the 
purpose  of  extorting,  with  the  aid  of  and 
through  the  instrumentality  of  the  courts, 
money  from  an  innocent  party. 

Courts  are  established  for  tbe  purpose  of 
administering  justice,  but  the  object  of  Mel- 
ton was  to  pervert  this  purpose  by  having 
them  administer  injustice  and  be  the  agency 
through  which  a  fraud  and  a  wrong  might 
be  perpetrated.  Bishop  in  his  Criminal 
Law,  vol.  1,  §  468,  describes  acts  like  this 
as  an  obstruction  of  justice,  which  is  a 
I..R.A.1015B, 


common-law  oflense,  punishable  by  fine  and 
imprisonment,  or  botli. 

In  Ruwell  on  Crimes,  vol.  1,  p.  182,  it 
is  said:  ".AH  who  endeavor  to  stifle  the 
truth  and  prevent  tiie  due  execution  of  jus- 
tice arc  highly  punishable;  and  therefore 
the  dissuading  or  endeavoring  to  dissuade 
a  witness  from  giving  evidence  against  a 
person  indicted  is  an  offense  at  common 
law,  though  the  persuasion  should  not  sue- 
In  Com.  v.  Reynolds,  14  Gray,  87,  74 
Am.  Dee.  663,  the  court,  in  the  course  of 
an  opinion  defining  indictable  common-law 
offenses  liaving  a  tendency  to  obstruct  the 
administration  of  justice,  said :  "And  tbe 
'due  course  of  justice'  means  not  only  the 
due  conviction  and  punishment,  or  t^e  due 
acquittal  and  discharge,  of  an  accused 
party,  as  justice  may  require,  but  it  alto 
means  the  due  course  of  proceedinga  in  the 
administration  of  justice.  By  obstructing 
those  proceedings,  public  justice  is  ob- 
structed." 

In  State  v.  Keyes,  S  Vt.  57,  30  Am.  Dec 
450,  the  court  also  said:  "And  the  doing 
of  any  act  tending  to  obstruct  the  due 
course  of  public  justice  has  always  been 
held  indictable  as  a  misdemeanor  At  com- 
mon law." 

In  Com.  V.  Berry.  141  Ky.  477,  33  L.HJ.. 
[N.a.)  9TG,  133  8.  W.  212,  Ann.  Ca«.  18I2C, 
518,  we  held  that  it  was  an  obstruction  of 
justice  and  an  indictable  common-law  mis- 
demeanor to  persuade  a  person  to  go  be- 
yond the  jurisdiction  of  the  court  so  that 
he  might  not  be  summoned  as  a  witness 
before  the  grand  jury,  and  in  the  course  of 
that  opinion  it  was  said;  "The  course  of 
public  justice  must  not  be  impeded.  The 
gist  of  the  offense  is  not  a  contempt  of  the 
court,  or  an  abuse  of  its  process,  but  the 
obstruction  of  justice.  He  who  knows  that 
another  will  be  a  witness,  or  has  reason  to 
know  it,  and,  so  knowing,  causes  the  wit- 
ness to  absent  himself  for  the  purpose  of 
preventing  his  testifying,  is  guilty  of  ob- 
structing justice,  although  the  witness  may 
not  have  l>een  subptenaed,  or  his  testimony, 
if  given,  would  not  have  been  important. 
The  law  does  not  tolerate  that  its  proceed- 
ings shall  be  stifled,  and  the  running  off 
of  a  witness  to  stifle  a  prosecution  is  none 
the  less  an  offense  because  it  is  done  before 
the  grand  jury  is  impaneled," 

In  the  French  Case,  30  Ky.  I*  Rep.  88, 
97  S.  W.  427,  French  enticed  away  a  wit- 
ness in  attendance  upon  the  court  under  its 
BUbptena,  and  this  undoubtedly  was  an  in- 
terference with  the  processes  of  the  court 
and  a  contempt  of  court.  For  this  oSensi; 
he  was  arraigned  under  a  contempt  pro- 
ceeding and  tried  before  a  jury  that  as- 
sessed   his   punishment   at   So,0O0,   and,    in 
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the  opinion  afltrming  the  judgment,  the 
procedure  to  be  followed  in  thie  class  of 
cases   was  carefullj   and  thorough)}'    con- 

The  Berry  Case  and  the  French  Case  il- 
lustrate the  difference  between  offenses 
emountiDg  to  what  ma;  be  called  an  ob- 
struction of  juBticc,  that  must  be  proee- 
euted  by  indictment,  and  those  that  may  be 
prosecuted  under  contempt  procppdio}^. 
Berry,  as  said  by  the  court,  v-ae  not  guilty 
of  a  contempt  of  court  or  an  abuse  of  its 
process,  but  of  obstructing  justice  not  iu  a 
pending  case  or  proceeding,  and  so  com- 
mitted the  common-law  offense  for  which 
he  was  indicted,  while  French  was  guilty 
of  obstructing  justice  in  a  pending  ease, 
and  therefore  committed  a  contempt  of 
court,  for  which  he  could  be  and  was  prose- 
cuted and  punished  in  a  contempt  proceed- 
ing. There  are  also  agf^avated  ofTeuses 
that  may  be  contempts  of  court  and  also 
indictable  crimes,  and  punishment  for  eon- 
tempt  would  not  bar  a  prosecution  by  in- 
dictment for  the  larger  crime;  but  it  is  not 
necessary  to  pursue  further  an  inquiry  into 
this  class  of  offenses. 

Melton  was,  under  the  evidence  for  tlie 
commonwealth,  guilty  of  the  com  man -law 
offense  of  obstructing  justice,  and  for  this 
ofTeuse  he  could  have  been  indicted  by  the 
grand  jury  of  Jefferson  county,  and  upon 
his  trial,  if  proven  guilty,  under  the  rules 
of  law  and  evidence  that  obtain  in  criminal 
practice,  the  jury  could  have  assessed  his 
punishment  at  a  fine  in  any  amount  or 
Imprisonment  for  any  length  of  time,  or 
have  both  lo  lined  and  imprisoned  him. 

Being  of  the  opinion  that  this  course 
should  have  been  pursued,  and  that  Judge 
Field  had  no  power  or  jurisdiction  to  pro- 
ceed by  information  and  rule,  the  judgment 
is  reversed,  with  directions  to  discharge. the 
rule  and  set  aside  the  judgment. 

Hobnon,  Ch.  J.,  (liBKPnting : 

The  facts  of  the  case  arc  these:  While 
one  Clyde  Collins,  with  two  others,  was 
driving  a  wagon  along  a  street  of  Loiiis- 
viUe,  an  automobile  owned-  by  anotlier  per- 
son collided  with  the  wagon,  breaking  it 
and  throwing  out  the  men  in  the  wagon. 
They  repaired  to  a  near-by  drug  store, ' 
where  Collins  was  telephoning  to  his  em- 
ployers what  had  happened,  and  also  tele- 
phoning to  the  owners  of  the  automobile, 
when  the  defendant  Dr.  Melton  and  two 
attorneys  came  in.  They  at  once  proceeded 
to  induce  Collins  to  bring  a  suit  against 
the  owners  of  the  automobile.  He  told 
them  he  was  not  hurt,  but  they  insisted 
that  he  was.  The  doctor  examined  him  and 
found  an  injury  upon  his  back.  Collins 
explained  to  him  that  this  was  due  to  a ' 
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previous  accident.  The  doctor  replied  that 
that  did  not  matter,  they  would  not  know; 
and  proceeded  to  bandage  Collins  up.  After 
obtaining-  a  contract  from  Collins  for  the  - 
bringing  of  a  suit,  the  three  departed.  The 
suit  was  brought  a  day  or  two  later,  and 
the  facts  coming  to  the  knowledge  of  the 
judge,  the  information  set  out  in  the  opin- 
ion was  filed  against  Dr.  Melton  and  the 
two  attorneys. 

The  proof  on  the  hearing  leaves  no  doubt 
that  B  fraudulent  con sjii racy  was  entered 
into  between  the  two  attorneys  and  Dr. 
Melton  to  induce  Collina  to  bring  a  fake 
suit;  they  telling  him  that  he  would  get 
a  large  amount  of  money,  and  arranging  so 
thai  they  would  divide  it  with  him.  A 
clearer  case  of  a  criminal  conspiracy  to 
corrupt  the  administration  of  justice  can- 
not well  be  imagined.  The  judgment 
against  the  two  attorneys  has  not  been  ap- 
pealed from,  and  this  appeal  only  quea- 
tions  the  correctnesB  of  the  judgnicnt 
against  their  co- conspirator,  without  whose 
aid  the  conspiracy  would  have  been  impos- 
sible of  execution. 

It  is  well  settled  that  courts  have  an 
inherent  power  at  common  law  to  punish 
any  act,  whether  committed  in  or  out  of 
their  presence,  which  tends  to  impair,  em- 
barrass, or  obstruct  them  in  the  discliarge 
of  their  duties;  and  the  legislature,  while 
it  may  regulate  the  procedure,  cannot  tetter 
the  power.  Re  Shortridge,  69  Cal.  52a,  21 
L.R.A.  755,  37  Am.  St.  Rep.  78,  34  Pac. 
227;  State  ex  rcl.  Phelps  v.  Civil  Dist.  Ct 
Judge,  45  La.  Ann.  12j0,  40  Am.  St.  Rep. 
282,  14  So.  310;  Hale  v.  State,  55  Ohio 
St.  210,  36  L.R.A.  254,  BO  Am.  St.  Hep. 
691,  45  N.  E.  ie»;  State  ex  rel.  Atty.  Gen. 
V.  Circuit  Ct.  97  Wis.  1,  38  L.R.A.  554,  65 
Am.  St.  Rep.  90,  72  N.  W.  193;  Re  Knaup, 
144  Mo.  653,  66  Am,  St.  Rep.  435,  46  S.  W. 
161;  Bradley  v.  State,  111  Ga.  168,  50 
L.R,A.  BBl,  78  Am.  St.  Rep.  157,  36  S.  E. 
630;  State  v.  Fredlock,  52  W,  Va.  232,  9* 
Am.  St.  Rep.  032,  43  S.  E.  153.  Many 
other   cases  are  referred   to  in   those  cited. 

Contempts  are  divided  into  direct  and 
constructive  contempts,  which  are  thus  de- 
fined in  1  Ciiamberlayne  on  Evidence, 
g  255:  "The  administrative  power  and 
dignity  of  the  court  necessarily  involve  the 
right  of  punishing  summarily  for  offenses 
against  justice  committed  in  the  immediate 
presence  and  hearing  of  the  judge,  or  so 
near  bf>  to  interrupt  proceedings  before 
him.  These  are  called  direct  contempts. 
An  act  by  any  person  done  in  presence  of 
the  presiding  judge,  which  shows  disre- 
spect for  his  person  or  authority  while  act- 
ing in  his  official  capacity,  is  an  offense 
against  the  power  and  dignity  of  the  court. 
The  judge  needs  no  evidence;  be  is  himself,, 
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in  such  cius,  the  percipient  nitnees ; 
should  pleadings  be  deemed  advisable,  they 
may  be  of  the  briefest  aod  simplest  dis- 
cription.  Constructive  contempts,  on  the 
other  hand,  nay  he  defined  as  those  arising 
from  matters  not  occurring  in  court,  but 
which  tend  to  degrade  or  make  impotent 
the  authority  of  the  judge,  or  which  tend 
to  impede  or  embarrass  the  administration 
of  justice.  In  dealing  with  contempts  not 
committed  in  the  presence  of  the  judge,  the 
offender  must  be  brought  before  the  court 
by  a  rule  or  some  sufticient  process.  In 
otIiiT  words,  while  the  power  to  punish  in 
cases  of  direct  contempts  and  constructive 
contempts  is  tlic  same,  the  procedure  is 
dilTcrenti  in  cases  of  direct  contempt  the 
court  acts  spontaneously  and  commits  the 
offender  summarily,  while  in  cases  of  con- 
structive contempts  the  court,  on  informa- 
tion, issues  a  citation  to  the  offender  to 
show  cause  why  he  should  not  be  punished 
for  contempt.  The  information  in  a  pro- 
ceeding  for  contempt  is  suflicient  if  it  clear- 
ly apprise  the  defendant  of  the  nature  ol 
the  charge  against  him,  and  no  particular 
form  is,  in  general,  cnsential," 

In  Ystes  v.  Lansing,  9  Johns.  SHd,  6  Am. 
riec.  2U0,  as  quoted  in  the  opinion,  the 
court,  speakini;  of  the  power  to  punish  for 
contempt,  said:  "This  power  extends  not 
only  to  acta  which  directly  and  openly  in- 
sult or  resist  the  powers  of  the  court  or 
the  persons  of  the  judges,  but  to  consequen- 
tial, indirect,  and  constructive  contempts, 
which  obstruct  the  process,  degrade  the  au- 
thority,  or   contaminate   the   purity   of  the 


The  decisions  on  the  subject  are  clear  and 
harmonious.  Not  a  dissent  or  contrary 
view  is  to  be  found  anywliere. 

In  9  Cyc.  5,  0,  direct  and  constructive 
contempts  are  thus  defined:  "A  direct  con- 
tempt is  an  open  insult  in  the  presence  of 
the  court  to  the  person  of  the  presiding 
judge,  or  a  resistance  or  defiance  in  his 
presence  to  its  powers  or  authority.  A  con- 
structive contempt  is  an  act  done  not  in 
the  presence  of  the  court,  but  at  a  distance, 
which  tends  to  belittle,  to  degrade,  or  to 
obstrnct,  interrupt,  prevent,  or  embarrass 
the  administration  of  justice." 

To  same  effect,  see  7  Am.  &  Eng.  Enc. 
I*w,  28;  note  in  50  Am.  St,  Rep.  572-58.5; 
State  ex  rel.  Crow  v.  Shepherd.  177  Mo. 
203,  9S  Am.  St.  Rep.  624,  78  S.  W.  Tfl; 
Burdctt  T.  Com.  103  Va.  838,  68  L.R.A. 
251,  lOfl  Am.  St.  Rep.  9ia,  48  K.  E.  878. 

In  State  ex  rel.  Russell  v.  Ives,  60  .Minn. 
478,  62  N.  W.  831,  the  distinction  between 
direct  and  constructive  contempts  is  thus 
very  clearly  stated:  ''Direct  contempts  are 
those  committed  in  the  immediate  view  and 
presence  of  the  court.  They  are  punishable 
I..R.A.l(tl5B. 


ily  by  order  of  the  presiding  jiidg^ 
who  takes  judicial  notice  of  such  contempts, 
acts  upon  his  own  motion,  and  upon  facta 
within  his  own  knowledge,  based  upon  tlie 
words  or  acts  of  the  accused,  or  both,  said 
or  done  in  his  presenee  or  hearing.  No 
formal  trial  \s  necessary.  The  court  slmpty 
makes  an  order  witliout  proof,  reciting 
what  occurred  in  its  presence  or  bearing, 
adjudging  the  person  proceeded  agaioat 
guilty,  and  fixing  his  punishment.  Gen. 
btat.  1894.  S  6157,  This  is  an  arbitrary 
power,  born  of  necessity,  which  must  be 
exercised  with  great  prudence,  and  always 
limited  to  cases  of  direct  contempts.  Con- 
structive contempts  are  those  which  are  not 
committed  within  the  immediate  presence 
of  the  court,  but  arise  from  matters  not 
transpiring  in  court,  but  at  a  distance,  of 
which  it  has  no  knowledge  except  as  in- 
formed by  others;  while  constructive  ctm- 
tempts  are  punishsble  equally  with  those 
which  are  direct,  yet  the  procedure  in  the 
two  cases  is  radically  different.  They  can- 
nut  be  punished  summarily,  but  the  court 
must  be  informed  of  the  facts  constituting 
the  alleged  contempt  by  affidavit  or  other 
evidence." 

In  i  Bishop  on  Criminal  Law,  after  a 
discussion  of  the  different  kinds  of  «on< 
tempt,  summing  up  the  matter  in  j  281. 
the  learned  author  says:  "On  this  ques- 
tion of  contempts  committed  by  persons 
neither    attached    to   the    court   nor    in   its 
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:   be- 


tween those  attached  and  those  n 
tween  those  present  and  those  aljeeot,  other 
than  arises  from  the  very  different  dcgrei.-s 
of  ability  to  obstruct  tlie  working  of  the 
judicial  machinery  ponsessed  by  these  dif- 
fering classes.  Since  the  whole  doctrine  of 
contempt  of  court  grows  out  of  the  neces- 
sity for  it  to  administer  justice,  the  con- 
sequence must  be  that,  whenever  any  ob- 
struction to  its  justice  is  laid  before  it,  the 
judge  must  cause  the  same  to  be  removed. 
And  though  ordinarily  men  in  no  way  con- 
nected witli  the  tribunal,  either  as  officers 
or  parties,  cannot  obstruct  the  course  of 
its  justice  without  going  into  its  presence, 
yet  circumatsuces  may  and  do  occur  in 
which  they  can.  If  they  take  advanta^  of 
these  circumstances,  and  do  what  tends  di- 
rectly to  impede  the  course  of  justice,  or 
to  corrupt  the  justice  itself,  they  should  he 
dealt  with  summarily  for  the  contempt." 

That  the  conspiracy  of  the  defendants  to 
have  an  action  instituted  upon  grounds 
which  were  false,  and  which  they  knew  to 
be  false,  carried  out  by  tlie  actual  bringing 
of  the  suit,  was  the  doing  of  that  which 
"tends  directly  to  impede  the  course  of  jus- 
tice and  to  corrupt  justice  itself,"  there 
can    be   no  question.      That   the   courts   at 
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common  Uw  had  the  power  to  protect 
thentselvoe  from  false  HDd  frautluli'nt  Buits 
must  also  be  admittt^d.  In  Conc  v.  Phil- 
lips. Cbb.  t.  Uardw.  337.  l.oid  Hardwick 
lleld  a  dctJtiouB  action  to  be  a  contempt  of 
court,  and  committed  the  parties  and  their 
common-law  attorney.  See  also  Re  Elsam, 
3  Dowl,  &  R.  389,  3  Barn,  ft  C.  507,  3  L. 
J.  K.  B.  75:  Heiikin  v.  GiiersB,  12  F;BSt, 
247;  GibBon  v.  Tiiton,  1  Bland.  Ch.  3.^2, 
17  Am.  Dec.  30G.  These  were  cases  of 
feigned  causes  of  action,  and  if  the  bring- 
ing of  such  an  action  is  a  contempt,  how 
much  more  a  contempt  is  it  to  bring  a 
fraudulent  action  for  the  express  purpose 
of  corrupting  justice. 

The  authorities  cited  bj  the  court  do  not 
ronfliet  with  those  above  cited.  A  long 
quotation  is  made  from  Blackstone's  Com- 
mentaries, but  it  will  be  observed  that 
Biackstone,  among  other  things,  eajs : 
"Some  of  tliese  contempts  may  arise  .  .  . 
by  anything,  in  short,  that  demonstrates  a 
gross  want  of  that  regard  and  respect 
which,  when  once  courts  of  justice  are  de- 
prived of,  their  authority  (so  necessary  for 
the  good  order  of  the  kingdom)  is  entirely 
lost  among  the  people."  At  the  head  of  the 
discussion,  after  pointing  out  that  con- 
tempts are  either  direct  or  indirect,  and 
introducing  the  words  quoted  by  the  court, 
he  says:  "The  principal  instances  of  either 
sort  that  have  been  usually  punishable  by 
attachment    are    cliieBy    of    the    following 

It  will  thus  be  seen  that  he  only  under- 
takes to  give  the  principal  instances  of 
either  sort  tliat  have  been  usually  pun- 
ished. While  Bishop  uses  in  §  243  the  lan- 
guage quoted  in  the  opinion,  he  also  uses, 
near  the  close  of  the  discussion,  the  lan- 
guage quoted  from  §  2G1-  Section  252 
closes  with  these  words:  "Among  the  par- 
ticnlars."  Then  follow  a  number  of  more 
common  instances  of  contempt.  In  g  257 
he  discusses  contempts  in  the  absence  of 
the  court  by  other  persons,  and  he  winds 
up  this  discussion  by  §  2S1.  Neither 
Biackstone  nor  Bishop  undertakes  to  enu- 
merate all  the  things  that  May  be  a  con- 
tempt of  court.  They  only  give  the  com- 
moner instances,  and  they  both  sliow  that 
they  do  not  intend  to  enumerate  all  the 
things  that  constitute  contempt.  The  other 
authorities  cited   by   the   court  are   to   the 

The  court  refers  to  the  act  of  Congress 
limiting  contempts  of  court.  If  that  act 
did  not  change  the  common-law  rule,  there 
was  no  necessity  for  it.  It  is  known  of  all 
men  that  the  passage  of  the  act  was  due 
to  certain  contempt  proceedings  had  in  the 
Federal  courts  previous  to  its  passage.  We 
have  no  such  statute  in  Kentucky;  the 
L.R.&.1015B. 


iiomraon  law,  as  it  stood  prior  to  the  fourth 
year  of  the  reign  of  King  Jamen  I.,  is  in 
force  in  this  state.  Ray  v.  Sweeney,  14 
Bush,  2,  29  Am.  Rep.  388.  Sections  12i)l 
and  1292,  Ky.  Stat,  are  as  follows:  "A 
court  shall  not,  for  contempt,  impose  upon 
the  offender  a  fine  exceeding  $30  or  im- 
prison hiro  exceeding  thirty  hours,  without 
the  intervention  of  a  jury."  Section  1291. 
'■In  all  trials  by  jury  arising  under  this 
subdivision,  the  truth  of  the  matter  may 
be  giveu  in  evidence."     Section  1202. 

We  have  no  other  statute  modifying  in 
any  way  the  common  law  applicable  to  con- 
structive contempts  such  as  this.  The  only 
limitation  upon  the  power  of  the  court  to 
punish  constructive  contempts  is  that  pro- 
vided in  §g  1295  and  1299,  Ky.  Stat.:  "No 
court  or  judge  shall  proceed  by  process  of 
contempt,  or  impose  a  Hne  against  any  per- 
son who  shall,  by  words  or  writing,  animad- 
vert upon  or  examine  into  the  proceedings 
or  conduct  of  such  court  or  judge,  by  words 
spoken  or  writing  published  not  in  the  pres- 
ence 'of  such  court  or  judge  in  the  court- 
house during  the  sitting  of  the  coui't."  Ky. 
Stat.  §  1295.  "Nothing  in  this  subdivision 
shall  be  construed  to  prevent  any  court,  or 
judge  thereof,  from  proceeding  against  any 
person  writing  or  publishing  a  libel,  or 
slanderous  words,  of  and  concerning  such 
court  or  judge  in  relation  to  his  judicial 
conduct   in   court,   by   indictment.  .     •" 

Ky.  Stat,  g  1299. 

All  other  constructive  contempts  are  left 
as  at  common  law,  except  as  provided  in 
8§  1291,  1292,  Ky.  SUt„  aa  to  trial  by  jury, 
and  giving  the  truth  of  the  matter  in  evi- 
dence. The  common  law  being  in  force  in 
this  state,  the  question  to  be  determined  is 
not  what  this  court,  as  now  constituted, 
may  think  the  rule  on  the  subject  ought 
to  be;  the  sole  question  is:  What  is  the 
common-law  rule  on  the  subject?  When' 
the  common-law  rule  is  settled,  it  must, 
under  the  repeated  decisions  of  this  court, 
be  followed  until  changed  by  the  legisla- 
ture, ^^liat  the  common-law  rule  is  as  to 
the  punishment  of  constructive  contempt, 
such  as  that  before  us.  is  shown  by  a  long, 
harmonious,  and  clear  line  of  decisions,  be- 
ginning in  the  earliest  times  and  extending 
down  to  our  time.  No  decided  case  sustains 
the  conclusion  of  the  court,  and  no  text 
writer  sustains  it,  when  all  that  he  says 
on  the  subject  is  read. 

Three  reasons  seem  to  underlie  the  opin- 
ion of  the  court. 

(1)  The  transaction  at  tiie  drug  store 
took  place  when  no  suit  was  pending. 

A  conspiracy  is  usually  carried  out  by  a 
succession  of  acta,  and  the  nature  of  the 
conspiracy  is  to  be  determined  by  all  that 
was  done,  and   not  by  what  took   place  on  , 
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av.  The  plastering  up  of 
Collina  at  the  drug  store,  the  drawing  of 
the  contract  by  which  the  attorney  was  to 
receive  a  sum  equal  to  one  half  of  the 
amount  recovered,  and  t)ie  persuasion  of 
Collins  that  he  was  injured  and  should 
bring  a  suit,  was  the  first  step.  This  was 
followed  by  the  actual  bringing  of  the 
pursuant  to  the  purpose  of  the  conspiracy. 
Under  a  regulation  in  force  in  the  Jefferson 
circuit  court,  auita  are  assigned  to  the  dif- 
ferent divisions  in  rotation,  and,  this  suit 
having  (alien  into  the  division  presided  over 
bv  Judge  Field,  the  conepiraey  culminated 
in  the  bringing  of  a  false  suit  in  his  court. 
It  is  true  that  Dr.  Melton  did  not  write 
the  petition,  and  did  not  file  it  in  the  clerk's 
ofdce  with  his  own  hands.  This  was  done 
by  hia  ally  and  fellow  worker,  the  attorney; 
but  Dr.  Melton  is  as  much  responsible  for 
the  contempt  as  if  he  had  filed  the  petition 
with  bis  own  hands,  beeauae  it  was  all 
done  by  his  associates  pursuant  to  the  plan 
mapped  out  between  them,  and  for  the  pur- 
pose of  carrying  out  that  plan.  If  A  and 
B  agree  to  kill  C,  and  B  loads  a  pistol 
and  gives  it  Ui  A,  and  A,  pursuant  to  the 
plan,  kills  C,  B,  though  absent  at  the  time 
o(  the  killing,  is  ei]ually  liable  as  if  he 
had  Ared  the  shot  with  hia  own  hand.  And 
BO  here,  as  the  original  plan  originally  con- 
templated all  that  followed,  and  all  that 
followed  was  done  in  pursuance  of  this  plan 
to  carry  it  into  effect,  Dr.  Melton  is  equally 
responsible  with  the  attorneys,  who  were 
simply  acting  for  him  as  well  as  them- 
selves in  what  they  did.  After  the  suit 
was  brought,  Dr.  Melton,  though  he  did  not 
treat  him  professionally,  directly  and  indi- 
rectly made  efforts  to  get  Collins  to  stand 
up  to  the  action  which  had  been  brought 
and  the  attempt  to  foist  the  fraud  upon  the 
court.  What  he  did  at  the  drug  store  be- 
fore the  action  was  brought,  and  what  he 
did  by  himself  and  others  after  the  action 
WHS  brought,  is  all  to  be  considered  to- 
gether, for  it  was  part  of  one  plan,  and  all 
done  for  one  purpose. 

Tliis  is  a  very  serious  caee,  and  not  with- 
out importance  in  the  administration  of 
justice.  Ilairsplittiog  distinctions  should 
not  be  indulged  to  protect  from  punishment 
a  man  who  is  clearly  guilty  of  sn  effort  to 
corrupt  public  justice.  Dr.  Melton  is  a 
member  of  a  learned  profession.  He  did  not 
act  ignorantly,  and  it  is  especially  impor- 
tant that  the  administration  of  justice 
i^ould  be  protected  against  frauds  devised 
by  people  of  learning  and  position  in  the 
ctHnmunity.  It  is  peculiarly  important  that 
the  big  flih  should  not  escape  the  net  of  the 
law  in  which  the  little  Rsh  Dearly  always 
find  themselves  entangled. 
L.R.A.1S15B. 


(2)  Melton  was  not  an  attorney  or  officer 
of  the  court. 

It  is  conceded  by  the  court  that  the  at- 
torneys who  filed  the  false  suit  were  prop- 
erly punished  for  contempt  of  court.  While 
it  is  true  that  an  attorney  or  other  olEcer  ' 
of  the  court  is  more  reprehensible  in  a  case 
like  this  than  a  third  person,  it  cannot  be 
maintained  that  the  court  has  not  power  to 
protect  itself  against  third  persons  in  a 
case  like  this,  by  punishing  a  contempt 
committed  by  them.  The  attorney  may  be 
disbarred  for  unprofessional  conduct,  but 
conduct  that  is  a  contempt  in  an  attorney 
attempting  to  corrupt  justice  is  equally 
a  contempt  of  court  in  a  third  person  doing 
the  same  thing.  Ijord  Hardwick  made  no 
distinction;  he  punished  the  parties  as  well 
as  their  attorney]  and  the  precedent  he  set 
has  never  been  critieiied,  so  far  as  1  can 
find.  The  same  rule  was  followed  in  Lord 
V.  Veade,  8  How.  2.il,  12  L,  ed.  1087.  In 
Cleveland  v.  Chamberlain,  ]  Black,  419,  17 
L.  ed,  93,  the  appellant,  who  carried  on  a 
pretended  controversy  by  counsel  whom  be 
employed  tor  the  purpose  of  obtaining  k 
decision  injurious  to  the  rights  of  parties, 
was  held  guilty  of  contempt.  In  like  man- 
ner the  bringing  of  a  fictitious  action  to 
ascertain  the  legality  of  the  issue  of  certain 
stock  was  held  a  contempt  of  court  (Smith 
V.  Junction  B.  Co.  29  Ind.  546),  or  the 
bringing  of  an  action  in  thi  name  of  an- 
other person  without  his  knowledge  or  con- 
sent  (Butterworth  v.  Stagg,  2  Johns.  Caa. 
291),  or  deceiving  the  court  by  falsely  pre- 
tending to  be  sick  (Welch  v.  Barber,  5Z 
Conn.  147,  5-2  Am.  Rep.  S6T),  or  filing  a 
false  answer  (Martin  Cantine  Co,  v.  War- 
shaucr,  7  Misc.  4!2,  28  N.  Y,  Supp.  139). 

If  the  case  referred  to  had  come  to  trial, 
and  on  the  trial  the  facts  had  come  to 
light,  could  it  be  maintained,  under  the  au- 
thorities above  cited,  that  Dr,  Melton  and 
his  associates  had  not  been  guilty  of  con- 
tempt in  bringing  this  fabricated  action. 
And  if  this  is  true,  how  can  it  be  main- 
tained that  they  were  not  guilty  of  con- 
tempt in  filing  the  petition  and  having  the 
defendant  in  that  action  summoned  to  an- 
swer it!  Has  not  the  court  power  to  pro- 
tect its  process  from  abuse  for  fraudulent 
purposes?  Do  not  such  abuses  of  the  proc- 
esaes  of  the  court  destroy  respect  for  it, 
no  less  than  the  bringing  of  a  fictitious 
action  or  the  use  of  the  name  of  a  party 
without  his  knowledge  or  consent*  The 
court  Bsya:  "If  there  had  been  a  suit  pend- 
ing in  the  .Jefferson  circuit  court,  and  Mel- 
ton had  attempted  to  manufacture  evidence 
in  this  suit,  or  had  endeavored  to  persuade 
a  witness  to  give  false  evidence  or  conceal 
the  truth,  or  had  in  any  manner  or  form 
interfered   with  the   due  administration  of 


JIELTOS  V.  COM \[0X WEALTH. 


701 


Justice  in  tlie  court  in  which  th?  cuse  waB 
pending,  we  would  have  no  doubt  of  the 
right  of  the  court  in  uliich  tlie  case  was 
pending  to  proceed  against  him  in  the  biuD' 
marj  manner  adopted  by  Judge  Field  in 
thia  case." 

If  this  is  true,  how  is  the  bringing  of 
the  suit  to  l>c  distinguished  from  subse- 
quent steps  in  tlic  action?  And  the  proof 
slioirs  that  Melton  did  not  cease  hiii  activi- 
ties when  the  petition  was  filed,  but  con- 
tinued in  one  waj  and  another  to  try  to 
get  Collins  to  stand  up  to  it. 

Tn  Com.  v.  BErrv,  141  Ky.  477,  33  L.R.A. 
W.S.)  976,  133  S.  W,  212,  Ann.  Cas.  Ifllic, 
51B,  Berry  was  indicted  for  obstructing  jus- 
tice, and  it  was  insisted  for  bira  that  he 
could  not  be  punislied  because  the  witness 
he  ran  off  bad  not  been  subptenatd,  and  in 
answer  to  thia  objection  the  court  uid  the 
gist  of  his  offense  was  not  a  contenipt  of 
court.  Xo  other  question  was  involved  in 
the  easej  and  yet  this  is  cited  to  sustain 
the  opinion  of  the  court.  The  other  cases 
relied  on  by  it  support  its  conclusion  no 
more  than  that  case.  Mr.  Bishop,  as  shown 
above,  also  takes  the  same  view.  The  cases 
are  numerous  where  persons  who  fabricated 
evidence  in  pending  suits  have  been  pun- 
islied for  contempt;  and  certainly  no  sound 
distinction  can  be  maintained  between  the 
fabrication  of  evidence  in  a  pending  suit, 
and  the  fabrication  of  evidence  with  a  view 
to  a  suit  and  the  immediate  consummation 
of  the  plan  by  bringing  the  suit.  The  au- 
thority of  the  court  and  respect  for  it  are 
AS  much  destroyed  in  one  case  as  the  other. 
If  the  guilty  parties  may  be  punished  for 
such  conduct  in  a  pending  suit,  how  can  it 
he  maintained  that  their  dismissal  of  the 
false  suit  shall  purge  the  contempt  and 
'Shield  them  from  punishment  for  the  con- 
tempt they  committed  t>efore  it  was  dis- 
missed! Can  ''the  purity  of  the  court"  be 
preserved  if  it  has  no  power  to  protect 
itself  from  such  frauds?  If,  as  has  been 
held  time  and  again,  the  court  has  power 
to  punish  as  a  contempt  the  fabrication  of 
testimouy  or  the  fabrication  of  a  record, 
how  can  it  be  maintained  that  it  has  not 
power  to  punish  as  a  contempt  a  deliberate 
fabrication  of  a  case?  If  such  bold  attempt 
to  pervert  justice  may  not  be  summarily 
dealt  with,  how  is  the  purity  of  the  court 
to  be  maintained!  Summary  punishment 
ID  such  cases  Is  essential;  the  court  is  not 
powerless  to  protect  itself  without  calling 
to  its  aid  the  grand  jury,  but,  under  all 
the  authorities,  has  inherent  power  to  pun- 
ish such  contempts  which  strike  at  the  very 
foundation  of  the  administration  of  justice. 

(3)   The  conduct  of  Dr.   Melton  may  be 
punished  under  an  indictment  for  obstruct- 
ing public  justice. 
L.K.A.191iB. 


If  this  were  a  sufGcient  reason  for  dis- 
missing  thia  case,  it  is  safe  to  say  few 
prosecutions  for  contempt  of  court  could  be 
maintained  for  corrupting  public  justice.  If 
a  witness  is  suborned  to  swear  falsely,  the 
person  knowingly  inducing  him  to  do  so 
may  be  indicted  for  subornation  of  perjury. 
If  a  record  is  changed,  the  person  so  chang- 
ing it  may  be  indicted  for  forgery.  If  a 
witness  is  persuaded  to  leave  the  state,  and 
justice  is  thus  obstructed,  the  person  in- 
ducing him  to  leave  may  be  indicted  for 
obstructing  public  justice.  But  the  fact 
that  in  any  case  a  crime  has  been  commit- 
ted does  not  prevent  the  act  being  a  con- 
tempt of  court  and  from  being  punished  as 
a  contempt  of  court.  The  booka  are  full  of 
illustrations. 

Biahop,  in  |  264,  saya:  "Many  acts  are 
both     contempt    of    court    and     indictable 

In  Bradley  v.  SUte,  111  Ga.  174,  60 
LJ{.A.  694,  TB  Am.  St.  Rep.  162,  36  S.  K. 
632,  the  court  said:  "Nor  does  it  make  any 
difference  that  the  same  act  is  indictable 
under  the  penal  laws  of  the  state.  On  this 
subject  Judge  Seymour  D.  Thompson,  in  an 
admirable  article  in  6  Criminal  L«w  Maga- 
nine,  says  (page  155):  'The  power  of  the 
courts  in  this  regard  being  founded  in  the 
principle  of  self-preservation,  it  does  not  at 
all  go  to  deprive  them  of  it  that  tlie  law 
has  provided  some  other  mode  for  punishing 
the  offender;  it  is  quite  immaterial  that  the 
offense  is  indictable.  Courts  are  not  obliged 
to  trust  the  preservation  of  their  dignity 
and  authority  to  such  weak  agencies  as  in- 
formation, indictment,  and  trial  by  jury;  it 
may  be  before  some  other  tribunal,  where 
the  success  of  the  prosecution  and  the  con- 
viction of  the  offender  may  depend  upon  the 
xeal  of  a  prosecuting  witness,  or  the  state's 
attorney,  or  upon  circumstances  purely  acci- 

In  Fisher  v.  McDaniel,  fl  VTyo.  457,  ST 
Am.  St.  Rep.  971,  64  Pac.  1036,  the  court 
said:  "It  is  well  settled  that,  if  an  act 
la  a  contempt  of  court,  the  fact  that  the 
same  act  is  indictable  as  a  criminal  offense 
does  not  take  away  the  jurisdiction  of  the 
court  to  punish  the  olfender  as  tor  a  con- 
To  same  effect,  see  Hale  v.  State,  95 
Ohio  St.  210,  36  L.R.A.  254,  60  Am.  St. 
Sep.  6^1,  45  N.  E.  IBS;  People  ex  rel.  Atty. 
Gen.  v.  Tool,  35  Colo.  223,  9  L.RA(N.S.) 
822,  117  Am.  St.  Rep.  X98,  86  Pac.  224,  229, 
231;  State  ex  rel.  Haskell  v.  Faulds,  17 
Motit.  140,  42  Pac.  286;  Re  Savin,  131  U, 
S.  267,  33  L.  ed.  150,  9  Sup.  Ct.  Rep.  599; 
McCarthy  v.  Hugo,  82  Conn.  262,  135  Am. 
St.  Rep.  270,  73  Atl.  778,  17  Ann.  Cas.  219. 
The  books  are  full  of  cases  where  publi- 
cations in  newspapers  have  been  punished 
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as  eontptnpts,  in  the  abo^nce  of  some  statute 
such  as  %  1^95,  Ky.  Stat.,  although  In  all 
these  cRSM  the  publii^ation  might  have  been 
indicted  bb  a  libel.  Chamberlayne,  Ev. 
g  243.  They  are  full  of  eases  where  the 
tampering  u-ith  a  nitnesa  or  the  fabrication 
of  evidence  haa  been  pnniehcd  as  contempts, 
although  in  all  these  casea  an  indictment 
for  obstructing  public  justice  might  have 
been  maintained.  Chamberlayne,  Ev,  §g  246, 
247,  248.  The  false  swearing  by  a  nitness 
haa  been  punished  as  a  contempt,  although 
the  witness  might  have  been  indicted  for 
perjury  (ChamberUyne,  Ev.  %  249),  also 
the  intimidation  of  a  witness  and  the  sup- 
pression of  testimony,  advising  a 


ind    the    lilce     |Chat 
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court  has  fallowed  the 
French  v.  Com.  30  Ky.  L. 
W.  427.     French   was  fined 


Rep.   9S,  97 

J^.OOO  for  causing  a  ivitneae  to  leave,  ana 
the  judgment  was  aflirmed  by  this  court, 
although  clearly  French  might  have  been  in- 
dicted for  obatrueting  public  justice.  Tha 
aame  rule  was  followed  in  Arnold  v.  Com. 
SO  Ky.  300,  44  Am.  Rep.  4S0,  where  a  like 
indictment  might  equally  have  been  main- 
tained, and  where  it  was  earnestly  insisted 
that,  under  the  statute,  the  defendant  could 
only  be  punished  by  indictment.    These 


■ulcd.      But    i 


maintained  that  the  court  has  no  power  to 
punish  as  a  constructive  contempt  the  abuse 
of  its  process  in  a  fabricated  suit,  although 
it  has  power  to  so  punish  the  abuse  of  a 
Bubpnena  in  a  real  suit. 

Though  the  acta  committed  by  Dr.  Melton 
constituted  an  indictable  ofTense,  still  they 
may  be  punished  aa  a  contempt. 

'*A  contempt  is  an  offense  against  the 
court,  as  en  organ  of  public  justice;  and 
the  court  can  rightfully  punish  it  on  sum- 
mary conviction,  whether  the  same  act  be 
punishable  as  a  crime  or  misdemeanor,  on 
indictment,  or  not.  ...  A  conviction  an 
indictment  will  not  purge  the  contempt;  nor 
will  a  conviction  for  a  contempt  be  a  bar 
to  an  indictment.  The  otTense  may  be 
double:  and  so  are  the  remedy  and  t^e 
punishment."  Yates  v.  T.AnB!ng,  9  Johns. 
41T,  6  Am.  Dec.  290  (cited  also  in  the  opin- 
ion of  the  court  herein). 

Thia  is  a  well-settled  rule.  B  Cye.  32, 
and  eases  cited;  7  Am.  &  Eng.  Enc.  Law, 
l!S.  and  cases  cited;  Re  Fellerman  (D.  C.) 
149  Fed.  244  (cited  in  the  opinion  of  the 
court)  ;  Arnold  v.  Com,  80  Kv.  300,  44  Am. 
Rep.  480;  Hale  v.  State,  fls'ohio  St.  210, 
M  Ij.R.A.  254,  BO  Am.  St.  Rep.  691,  46  N. 
E.  ISH):  Sherman  v.  People,  210  111.  5J2,  71 
TJ.  E.  (118;  Xichols  v.  Superior  Ct.  Judge, 
130  Mich.  187.  89  N.  W.  6!)1;  Rieketts  v. 
State,  111  Twin.  380,  77  S.  \V.  1076,  14 
Am,  Crim,  Rep.  801:  Fisher  v.  McDaniel,  9 
L.R.A.lfll.'iB. 


Wyo,  457,  87  Am.  St.  Rep.  971,  64  Pa'.'. 
1056;  Bradley  v.  State,  111  fia.  168,  .'.0 
L.H.A.  691,  78  Am.  St.  Rep.  157,  36  8.  E. 
630;  I'nited  States  v.  Debs  (C.  C.l  5  Inters. 
Com.  Rep.  163,  64  Fed.  724;  Chicago  Di- 
rectory Co.  ¥.  United  States  Directory  Co. 
(C.  C.)  123  Fed.  194;  Ripon  Knitting 
Worka  v.  Sehreiber  (D.  C.)  101  Fed.  810; 
State  V.  Woodfin,  27  N.  C.  15  Ired.  L.)  Iflfi. 
42  Am.  Dec.  16]. 

The  sum  of  the  opinion  of  the  court  is 
that  the  court  thinks  it  wtil  be  a  better 
practice  that  offenses  such  us  this  should 
be  punished  hy  indictment  rather  than  the 
BUniraary  process  for  contempt.  It  may  be 
that  the  rule  suggested  bj  the  court  might 
be  a  proper  one  for  legislative  considera- 
tion; but  by  what  power  does  the  court 
establish  it  in  the  face  of  the  common-law 

The  slightPBt  consideration  of  the  origin 
of  courts  at  common  law  will  show  that 
this  never  could  have  been  the  conimon-law 
rule.  At  the  drst.  All  litigants  were  heard 
before  the  King;  the  King  heard  litigants 
at  court.  Aa  population  increased,  the  King 
could  not  hear  all  litigants,  and  so  he  desig- 
nated certain  offlcerg  to  hear  them  in  his 
stead.  The  sittings  of  these  officers  were 
therefore  called  courts  of  onr  lord  the  King; 
the  oflicerB  sitting  as  the  representatives  ot 
the  King  and  in  his  place.  .4ny  indignity 
to  them  was  an  indignity  to  the  King.  So 
it  came  about  that  to  bring  a  feigned  suit 
was  a  contempt  of  court,  and  it  wtnt  with- 
out snying  that  a  fraudulent  suit  would  be 
a  contempt,  for  certainly  to  knowingly  at- 
tempt to  foist  a  falsehood  upon  the  King 
would  have  been  regarded  by  him  as  a  grave 
offense  to  his  dignity:  ant)  what  would  be 
a  contempt  to  the  King  would  he  a  contempt 
to  the  oHicers  sitting  in  his  steed.  In  this 
way  until  this  time  the  word  "court"  is 
used  to  designate  the  tribunal  sitting  for 
the  hearing  of  causes;  and  these  tribunals 
are  protected  now  no  less  than  they  were 
originally  by  the  power  to  punish  for  con- 
tempt. 

For  these  reasons  I  dissent  from  the  opin- 
ion of  the  court 
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(112  Me.  280,  92  Atl.  30.) 

New  trial  —  snrreplKlonB  Inspection  by 

The   surreptitious   inspection   by   a  juror 
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of  a  calf  *nd  a  cow  alleged  to  be  ita  dam, 
in  an  action  to  recover  poBaeBaion  of  tlie 
calf,  in  which  the  question  of  its  maternity 
is  an  important  element,  is  ground  for  new 
trial,  although  he  states  that  his  decision 
ivas  not  inftucnced  by  hia  act. 
(October  20.  1914.) 

MOTION  by  defendant  for  new   trial  of 
an  action  brought  in  the  Supreme  Ju- 
dicial Coui-t  for  Washington  County  to  re- 
cover  poBiession   of   a  Calf,   wbitli   reBulted 
in  a  verdict  for  plaintiff.     Granted. 
The  facts  are  stated  in  tlie  opinion. 
Mr.  AallK-y  St,  Clair  for  defendant. 
Mr.  R.  J.  McGarrigle  for  plaintiJT. 


Bird,    J.,    delivered    (he   opinion    of   the 

In   this   action   of   replevin   of   a   calf,   a 
verdict  waa  rendered  for  the  plaintiff,  and 

trial  reported  in  accordance  with  the  pro- 
visions of  Rev.  Stat,  chap,  84,  g  53.  It  ap- 
pears from  the  printed  record  that  the 
maternity  of  the  calf  was  an  important  ele- 
ment in  determining  the  question  of  title 
at  tlie  trial.  The  justice  presiding  had  ex- 
cluded evidence  instituting  a  Comparison 
between  the  ealf  and  the  cnw  alleged  by 
plaintiff  to  be  it«  dam.     Subsequently,  and 


Ifote.  —  Vnaiithorized  viae  &«  iurvr  or 
flirt/  ""  ffround  for  new  Irtal  or  re- 

Thii  note  supplements  a  note  in  42  I,.R..*, 
3S4,  on  the  same  aubjcct. 

As  to  propriety  of  experiments  bv  jury, 
see  note  in  34  L.R,A.(X.S.)   717. 

An  unauthorized  view  by  the  jurors  dur- 
ing the  progress  nf  the  trial  of  a  eivil  action 
has  been  held  a  ground  for  a  new  trial  or 

— in  an  action  for  personal  injuries  sus- 
tained as  the  result  of  a  collision  between 
a  street  car  and  a  carrin^e.  where  measure- 
ments were  taken  and  used  in  reaching  a 
verdict  (one  juror],  Chicago  City  R.  Co.  v. 
Strong,  127  111.  App.  472,  affirmed  in  230 
111.  58,  82  N.  K.  33.1,  appsrontly  without 
considering  this  point; 

— in  an  action  lor  converition,  where  there 
was  a  question  as  to  whetlier  witness  could 
have  made  the  observation  testifled  to,  State 
Secnr.  Bank  v.  Burns,  —  Iowa,  — ,  120  K. 
W.  626; 

— in  an  action  for  damages  lor  injuries 
sustained  by  being  bitten  by  a  dog,  svherc 
the  jurors  visited  the  place  wliere  the  dog 
was  chained,  and  where  there  was  Bliscon- 
duet  of  defendant  in  taking  measurements 
for  jurors'  benefit  (part  of  jurvl,  Wool- 
ridge  V.  White.  105  Ky.  247,  48  S.'  W.  1081 : 

—in  an  action  against  a  street  railway 
company  for  personal  injuries  received  after 
being  knoclied  down  and  partly  thrown 
under  one  of  defendant's  street  ears,  fn 
which  evidence  was  conflicting  aa  to  how 
far  the  car  was  from  the  place  when  plain- 
tiff was  thrown  upon  the  I  rack,  and  aa  to 
what  rate  of  speed  the  car  was  running, 
although  an  accurate  diagram  was  after- 
ward introduced  in  evidence  (two  jurors). 
Rush  v.  St.  Paul  Citv  K.  Co.  70  iMinn.  5, 
72  N,  W.  733 : 

— in  an  action  to  recover  damages  on  ac- 
count of  the  death  of  a  tirenian  killed  in  a 
collision  between  a  hook  and  ladder  truck 
and  a  street  car,  in  which  the  "gist"  of  the 
action  was  the  character  or  condition  of 
the  locus  in  quo,  although  an  accurate  map 
of  the  locality  had  already  been  introduced 
L.R.A,1!)15B. 


in    evidence,    Twaddle    v.    Men  den  hall,    SO 
Minn.  177,  83  N.  W.  135; 

— in  an  action  for  seduction,  where  it 
WHS  claimed  that  from  the  locality  and  posi- 
tion of  the  rooniB  it  was  impossible  that  the 
witnesses  testifying  could  have  seen  or  heard 
certain  acts  or  conversations  testified  to, 
although  a  diagram  of  the  premises  was  in- 
troduced in  evidence  (five  jurors),  Koehler 
V.  Cleary,  23  Minn.  32.i; 

— in  an  action  against  a  railroad  com- 
pany for  damages  for  injuries  sustained  by 
a  switchman  wlien  his  engine  was  derailed 
because  of  a  defective  switch,  Floody  v. 
Great  Northern  R.  Co.  102  Minn.  81,  13 
L.R,A.(N.S.)   U06,  112  N.  W.  875; 

—in  an  action  for  damages  for  the  main- 
tenance of  a  nuisance  consisting  of  a  vault 
or  cesspool,  which  was  in  a  cellar  that  was 
being  excavated  (three  jurors),  Aldrich  v. 
Wetmore,  62  Minn.  164,  53  X.  W.  1072; 

— in  an  action  for  labor  performed  and 
materials  furnished  in  the  construction  of 
a  building,  where  the  court,  instead  of 
remedying  the  elTect  of  tlie  misconduct  by 
proper  instructions,  emphasized  it  by  er- 
roneously directing  the  whole  panel  to  view 
the  premises  (two  jurors),  Buffalo  Struc- 
tural Steel  Co.  v.  Dickinson,  9S  App.  Div. 
"--.  00  N.  V.  Supp.  208; 

-in  an  action  to  recover  the  price  of  ma- 
lery  and  the  cost  of  installation,  where 
of  the  chief  points  at  issue  was  whether 
not   the    engine   and   extractor    jumped 
about  the   floor   when   in   operation.  Adama 
Laundry  Machinery  Co.  v.  Prunier,  74  Misc. 
620,  134  N.  V.  Supp.  475,  affirmed  without 
opinion   in    153   App.   Div.   030,   138   X.   V. 
Supp.    1103,    which    was    affirmed    without 
--■-ion  in  208  N.  Y.  577,  101  N.  E.  1094: 
in  an  action  to  recover  money  deposited 
bank,  in  which  the  defense  was   rob- 
bery, where  there  was  a  question  as  to  the 
truction    of    bank    fixtures    and    as    to 
whether  the  teller  could  have  seen  robbers 
leaving  building   (one  juror),  Wade  v.  Ord- 

ly,  1  Bast.  229; 

— in  an  action  against  a  city  to  recover 
damages  for  personal  Injuries  received  as 
the  result  of  a  defective  vide  walk,  the  pur- 
pose being  to  ascertain  the  condition  of  the 
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before,  verdict  rendt-red,  one  of  the  jurors 
engaged  in  the  trial  of  ttie  cause  went  to 
the  houBe  of  plaintiiT,  and,  denying  to  the 
plaintiff  that  he  was  eoQnected  with  tiie 
court  in  any  way,  was  permitted  to  examine 
the  calf  and  the  t-ow  allegod  by  plaintilt  to 
be  its  dam.  Tlie  defendant  did  not  learn 
of  the  action  of  the  juror  until  after  the 
rendition  of  verdict,  when  be  promptly  filed 
liis  motion  for  new  trial.  It  ia  not  ap- 
parent that  the  juror  in  question  mentioned 


his   visit   to   the   house   of   plaintiff  to   his 
fellows. 

Subject  to  objection  of  defendant,  the 
juror  was  permitted,  witb  grave  doubt  on 
the  part  of  the  court,  to  state  that  hJJ 
examination  and  comparison  of  calf  and  al- 
leged dam  did  not  influence  hla  decision  in 
any  maniier.  The  objection  was  well  taken. 
As  said  in  Harrington  v.  ft'orcester,  L.  & 
S.  Street  R.  Co.  157  Mass.  5T9,  581,  32 
N,  E,  856:     "A  juryman  may  testify  to  any 


— in  ao  action  by  the  mother  of  a  child 
to  recover  damages  for  the  death  of  her 
ehild,  where  a  juror  took  measurements,  and 
«'liere  there  was  other  misconduct  by  jury, 
Ewers  t.  National  Improv.  Co.  63  Fed.  562. 

.And  a  new  trial  should  l>e  granted  where 
a  juror  during  the  term,  and  before  the 
trial,  viijits  the  defendant  at  his  home  upon 
defendant's  invitation,  and  is  shown  the 
glass  which  is  the  subject-matter  of  the 
suit,  and  holds  conversation  with  him  rela- 
tive thereto,  and,  while  the  case  is  on  trial 
and  before  rendition  of  the  verdict,  gives 
to  his  associates  information  received  by 
him,  and  describes  to  them  the  condition  of 
the  glass  which  had  been  sbon-n  him,  but 
which  was  not  exhibited  to  the  jury.  Mc- 
Intire  v.  Hussey,  57  Me.  4B3. 

And,  according  to  Driscoll  v.  Gatcomb, 
it  will  be  presumed  that  an  unauthorized 
view  more  or  less  affects  jurors  so  as  to 
necessitate  a  new  trial,  where  such  pre- 
sumption is  not  rebutted. 

An  unauthorized  view  by  jurors  during 
the  progress  of  the  trial  of  a,  civil  action 
has  been  held  not  ground  for  new  trial  or 
reversal — 

—in  an  action  to  recover  damages  for 
injury  to  a  building,  as  the  result  of  an  ex- 
plosion, the  place  viewed  being  along  a  con- 
venient and  natural  route  uh«1  in  conduct- 
ing the  jury  to  luncheon,  and  the  building 
having  been  repaired,  Hipgins  v.  Los  An- 
geles Gas  A.  Electric  Co,  159  Cal.  651,  34 
L.R.A.(N.S.)   717,  115  Pac.  313; 

r  for  personal  in- 


location  [two  jurors),  Brodie  v.  Connecti- 
cut Co.  87  Conn.  363,  87  Atl,  798 ; 

— in  an  action  to  recover  for  goods  stolen 
from  a  store,  where  tliere  was  no  contro- 
versy as  to  the  appearance  of  the  entrance 
or  its  approaches  (two  jurors).  Bowman  v. 
IVestern  Fur  Mfg.  Co.  1)6  Iowa,  188,  84  N. 
W.  775; 

— in  an  action  against  a  city  to  recover 
damages  for  personal  injuries  received  by 
falling  down  an  elevator  way,  where  meas- 
urements were  taken  (one  juror).  Carbon 
V.  Ottumwa,  03  Iowa,  524,  64  N.  W.  413; 

— in  au  action  to  recover  damages  for 
change  of  grade,  the  view  being  casual  and 
obtained  wtile  juror  was  conveying  a  pas- 
senger during  an  intermission  in  the  trial 
(one  juror).  Caldwell  v.  Xashua,  122  Iowa, 
17fl,  97  N.  W.  1000: 

— in  an  action  by  an  employee  for  dam- 
ages received  during  employment,  the  juror 
I.,R.A.1B15B. 


watching  plaintiff  as  he  walked  out  of  court 
room  and  along  the  street,  although  the 
jury  concluded  that  plaintiff's  injury  was 
not  a  pretense  (one  juror),  Gratz  v.  Wor- 
den,  26  Ky,  L.  Rep.  721,  82  S.  W.  395; 

— in  an  action  for  damages  for  injuries 
received  as  the  result  of  a  collision  between 
a  wagon  and  a  street  car,  where  the  testi- 
mony is  undisputed  as  to  the  location  and 
surroundings  (one  juror).  Gold  v.  Detroit 
United  R.  Co.  169  Mich.  178,  134  N.  VV. 
1118; 

— 'in  an  action  by  an  elevator  operator  for 
damages  for  injuries  received  in  falling 
down  an  elevator  shaft,  in  wliich  the  exist- 
ence of  a  dangerous  custom  in  the  main- 
tenance of  the  elevator,  unknown  to  the 
employee,  was  alleged,  it  appearing  that  the 
examination  was  merely  casual  (one  juror), 
Lyons  v.  Dee,  88  Minn.  490,  93  N.  VV.  899, 
13  Am,  Neg.  Rep.  542; 

— in  an  action  against  an  architect  for 
damages  for  negligence  in  the  drawing  of 
the  plans  of  a  barn,  and  for  negligence  in 
superintendence,  it  appearing  that  the  ex- 
amination was  casual,  and  that  no  addi- 
tional information  was  obtained  (three 
jurors),  Dysart-Cook  Mute  Co,  v.  Reed,  114 
Mo,  App.  296,  88  S.  W.  591 ; 

— in  an  action  to  recover  damages  for 
injuries  due  to  a  defective  sidewalk,  the 
defect  having  been  remedied,  MacKinnon  v. 
Minneapolis,  117  Minn,  261,  135  K.  W.  814; 

— in  an  action  against  a  railroad  company 
to  recover  damagc9  for  negligently  causing 
the  death  of  plaintifTs  intestate,  an  en- 
gineer, who  was  killed  as  the  result  of  run* 
ning  ilia  train  into  an  open  switch  which 
had  no  warning  signal,  where  there  was  no 
conflict  in  the  evidence,  Chicago,  B.  &  Q.  R. 
Co-  V.  Oyster,  58  Neb.  1,  78  X.  W.  359: 

— in  a  civil  action  against  a  city  to  re- 
cover damages  for  negligence  in  permitting 
an  embankment  of  snow  and  ice  to  remain 
in  the  street,  which  caused  injury  to  one 
driving  by,  where  the  real  question  was  as 
to  the  height,  shape,  and  situation  of  the 
obstruction,  and  at  the  time  the  view  was 
taken  the  ice  and  snow  bad  melted,  Hatght 
V.  Elmira,  42  App.  Div.  3B1,  69  N.  Y.  Supp. 
193.  a  Am.  Neg.  Rep.  G24; 

— in  an  action  against  a  municipal  cor- 
poration for  damages  for  personal  injuries, 
where,  although  report  was  made  to  other 
jurors,  such  knowledge  was  not  used  in 
reaching  the  verdict  (one  juror),  Dittman 
■.-_  .   y^j.[.    jjg  jijgp   52,  110  N.  Y.  Supp. 
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f&cts  bearing  upon  the  queetion  of  tb?  exist- 
ence of  the  disturbing  influence,  but  he 
cannot  be  permitted  to  testify  how  tar  that 
influence  operated  upon  hia  mind." 

And  in  the  same  case  it  is  remarked  that 
the  question  of  fact  in  such  a  case  as  the 
present  ia  not  whether  the  mind  of  the 
juror  was  influenced,  but  ivbether  hie  act 
might  have  influenced  hi9  mind,  or  was  of 
such  a  natui'e  as  to  huve  an;  tendency  to 
influence  it.     See  also  Newell   v.  Aver,   32 

for  personal  injuries  received  at  a  railway 
croBBinjf.  there  boing  no  controversy  as  to 
the  phyiical  couditiong.  St.  l-ouis  South- 
western R.  Co.  V,  Waits,  —  Tex.  Civ.  App. 
— ,  184  S.  W.  870; 

D  action  against  a  city  for  damages 
ies  sustained  by  falliug  ov 
vater  cap   in  the  street,  » 
act    of    exhibiting    meaBuretuenta 
favor   of   the   partv   objecting    (one   jurorj, 
Ft.  Worth   V.   r^jp'p,  —  lex.  Civ.   A[)p.  — , 
134  S.  W.  8-24 : 

— in  an  action  against  a  city  for  damages 
for  personal  injuries  received  by  stumbling 
over  a,  board  sidewalk,  it  appearing  that  a 
cement  walk  bad  been  laid  at  the  time  of 
examination  (one  juror),  Brennan  v.  Seat- 
tle, 46  Wash.  427,  90  Pac.  434; 

— in  an  action  to  recover  tlie  considera- 
tion price  of  an  ice  plant,  in  which  the 
defense  was  that  tbe  plant  would  not  pro- 
duce merchnntable  ice  (examining  ice  in 
one  of  defendant's  wagons),  Consolidated 
Ice-Mach.  Co.  v.  Trpnton  Hi'geiao  ice  Co. 
67  Fed.  B98.  But  in  this  case  the  point 
was  held  to  have  been  waived  bf  failing  to 
bring  the  trial  court's  attention  to  the 
matter  as  soon  as  it  became  known. 

Criminal  actions. 

An  unauthorized  view  by  jurors  during 
the  progress  of  tlie  trial  of  a  criminal  action 
has  been  held  ground  for  a  new  trial  or 
reversal — ■ 

— in  a  prosecution  for  homicide,  as  re- 
ceiving material  evidence  after  retirement. 
Darter  v.  State,  3B  Tex.  Grim.  Rep.  40,  44 
S.  W.  850; 

— in  a  prosecution  for  liomicidc,  as  re- 
ceiving additional  testimony,  Nelson  v. 
SUte,  —  Tex.  Crim.  Rep.  — .  58  S,  W.  107. 

But  it  has  been  held  that  an  unauthorized 
TJew  by  jurors  during  the  trial  of  a  crim- 
inal action  is  not  ground  for  new  trial  or 
reversal— 

— in  a  prosecution  for  burglary,  a  saloon 
where  defendant  claimed  to  be  at  the  time 
the  crime  was  committed  in  another  part 
of  the  city  having  been  visited  (one  jurorj, 
People  V.  Kowell,  133  Cai.  -tB,  65  Pac.  127; 

— in  a  prosecution  for  homicide,  where 
the  jurors  simply  pointed  out  objects  de- 
lineated on  a  diagram  already  in  evidence, 
their  visit  not  being  disclosed  to  other  jur- 
ors, and  no  additional  or  contradictory  in- 
formation being  received  (two  jurors), 
L.R.A.1910B.  45 


Me.  334:  Clark  v.  Lebanon,  63  Me.  363, 
395;  Trafton  v.  Pjtts,  73  Me.  408;  HefTron 
v.  Gallupe,  55  Me.  563,  566;  State  v.  Has- 
call,  a  X.  H.  352,  3C1,  363. 

The  questiou,  therefore,  is  whether  or  not 
the  action  of  the  juror  might  bave  in- 
fluenced bis  mind,  or  was  of  such  a  na- 
ture as  to  have  any  tendency  to  influincB 
it.  It  is  not  a  violent  presumption  that 
evidence  received  liy  jurors  or  remarks 
made  to  tbeni  out  of  court,  or  views  without 

People  V.  Vee  King,  24  Cal.  App.  509,  141 
Pac.  1047; 

—in  a  prosecution  for  sodomy  committed 
in  a  depot  water-closet,  where  the  visit  was 
made  on  tbe  May  home  during  adjournment, 
and  not  for  an  improper  purpose  or  to 
obtain  information  (one  juror).  State  v. 
Gage.  ]3B  Iowa,  401,  116  N.  W.  566: 

— in  a  prosecution  for  rape,  where  no 
additional  information  was  obt^ained  (two 
jurors).  State  v.  Crouch,  1.30  Iowa,  478, 
107  N.  W.  173; 

— in  a  prosecution  for  boinicide,  where 
the  view  was  casual,  no  object  being  paint- 
ed out  nor  remarks  made,  Tudor  v.  Com. 
19  Ky.  L.  Rep.  1039,  43  S.  W,  187; 

— in  a  prosecution  for  homicide,  wjierc 
there  was  no  dispute  as  to  wliere  tbe  crime 
vta»  committed,  and  no  question  as  to  wheth- 
er witnesses  wi'tc  in  a  position  to  see  what 
thi'y  related.  State  v.  Brown,  64  Mo.  367; 

— in  a  prosecution  for  burglary,  where 
the  jurors  were  not  permitted  to  stop  and 
comment  on  situation,  and  tbe  effect,  if 
any,  was  to  weaken  testimony  of  witnesses 
for  the  prosecution,  Crowell  v.  State,  70 
Xeh.  784,  113  N.  W.  262; 

— in  a  prosecution  for  homicide,  where 
the  view  was  obtained  from  the  hotel  in 
which  the  jury  was  quartered  and  in  pas- 
sing to  and  from  tbe  hotel  to  the  court- 
house, State  V,  Boggan,  133  N.  C.  761,  4« 
S.  E.  Ill; 

—in  a  prosecution  for  larceny  of  a  cow, 
where  part  of  the  Jury  examined  the  hide 
of  the  cow  which  had  erroneously  been  con- 
sidered  by  counsel  to  be  in  evidence,  Kennon 
v.  Territory,  5  Okla.  685,  50  Pac.  172; 

— -in  a  prosecution  for  homicide,  when' 
there  was  no  dispute  as  to  relative  positions 
of  defendant,  deceased,  or  witnesses,  and 
onlv  divergence  in  testimony  was  aa  to  acts 
of  deceased,  Watson  v.  State,  52  Tex.  Crim. 
Rep.  85,  105  S.  W,  509; 

— in  a  prosecution  for  homicide,  where 
jurors,  passing  to  a  hotel  to  take  meals, 
saw  the  premises  and  took  measurements, 
where  view  could  not  have  affected  finding, 
Hardin  v.  State,  40  Tex.  Crim.  Hep.  208, 
49  S.  W.  607 ; 

^in  a  prosecution  for  homicide,  where 
there  was  no  conflict  in  the  evidence.  Com. 
V.  Brown,   90  Va,  671,  19  R.  E.  447; 

— in  a  prosecution  for  arson,  where  ex- 
amination was  in  no  way  prejudicial,  I'arb 
V.  State,  143  Wis.  661,  128  K,  W.  65. 

A.  H.  N. 
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order  of  court,  more  or  less,  affects  jurora. 
Ciller  ''■  Bartlett,  19  N.  H.  312,  324;  Brad- 
bury T.  Conj,  62  Me.  223,  227,  IS  Am.  Rep. 
449.  Nothing  appeare  in  the  evidence  re- 
ported to  rebut  this  preeumption.  We  are 
unable  to  conclude  that  there  is  no  posai- 
bility  (State  v.  Hascall,  6  N.  H.  352,  3fl3) 
that  the  juror  was  unaffecti^d  by  his  exami- 
nation anil  comparison.  See  Hebron  v. 
Gallupe,  5S  Me.  663,  569;  Belcher  v.  Eetee, 
90  Me.  314,  316,  59  Atl.  439. 

Motion  sustained. 

New  trial  granted. 


COMMONWEALTH  OF  MASSACHUSETTS 

JOHN  J.  KARVONEN. 

(219  Maes.  30,  106  S.  £.  666.) 


statute  forbidding  tlie  carrying  of  red  Sags 

Same  —  political  banner. 

2.  That  a  flag  is  the  regular  banner  of  a 
political  society  does  not  take  it  out  of  the 


operation  of  a  statute  forbidding  tbe  carry- 
ing of  a  red  flag  in  parade. 
Constltntlonal  law  ^  oarrring  red  flag. 
3.  No  constitutional  right  of  liberty  is  in- 
fringed by  forbidding  the  carrying  of  a  red 
flag  in  parade. 

(October  22,  1814.J 

EXCEPTIONS  by  defendant  to  nilinga  of 
the  Superior  Court  for  Worcester 
County,  made  during  the  trial  of  an  action 
in  which  he  was  convicted  of  carrying  a 
red  flag,  in  violation  of  statute.    Overruled. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Jolui  McCarthy  and  Marshall 
Wilbur  for  defendant. 

Messrs.  Jaine«  A.  Stiles  and  Edward  T. 
Eaty,  for  the  Commonwealth: 

The  offense  is  complete  when  a  red  flag 
has  been  carried  in  a  parade. 

Lorain  Steel  Co.  v.  Norfolk  ft  B,  Street 
B.  Co,  1S7  Mass.  500,  73  N.  E.  646;  Field 
V,  Gooding,  106  Mass.  310;  Rice  v,  Wins- 
low,  ISO  Mass,  500,  62  N.  E.  1037 ;  Smvthe 
V.  Fiskc,  23  Wall.  374,  23  L.  ed.  47;  Coo- 
saw  Min.  Co.  V.  South  Carolina,  144  U.  S. 
560,  36  L.  ed.  537,  12  Sup.  Ct.  Hep.  689; 
Church  of  the  Holy  Trinity  v.  United 
States,  143  U.  S.  457,  38  L.  ed.  226,  12 
Sup.  Ct.  Rep.  611;  SU-in  v,  Bienville  Water 
Supply  Co.  34  Fed.   145. 

The   fact   that   tbe   flag   carried   was   the 


Xote.  —  Fotldltv  of  statutory  or  other 
regtilaUon  forbidding  dSapUiy  of  red 
flag  or  otJter  symbol  tending  to  in- 
cite disorder. 

Coil.  V.  Kabvodui  seems  to  be  the  only 
case  which  has  expressly  passed  upon  tbe 
validity  of  a  statute  prohibiting  the  carry- 
ing of  a  red  or  black  flaf;  in  parades;  and 
no  case  has  been  found  which  determines  the 
constitutionality  of  any  etatute  relating  to 
the  carrying  or  displaying  of  any  other  flag 
or  object  which  might,  because  of  its  sym- 
bolisin  or  descriptive  detail,  hare  a  tendency 
to  incite  to  riot  or  cause  a  disturbance  of 
the  peace. 

And  in  People  v.  Burman,  164  Mich.  150, 
25  L.R.A.(N.S,)  251,  117  N.  W.  580,  where 
the  court  had  under  consideration  a  con- 
viction for  carrying  a  red  flag  in  a  parade 
in  violation  of  a  m\inicipal  ordinance  re- 
lating to  riots,  disturbances,  etc.,  but  which 
did  not  In  terms  refer  to  the  carrying  of 
red  flags,  it  was  held  that  the  act  in  ques- 
tion breached  the  ordinance,  and  that  there 
is  no  constitutional  right  to  display  a  red 
flag  in  a  procession  where  those  rom posing 
the  procession  know  that  the  natural  and 
inevitable  consequence  will  be  (o  disturb 
the  public  peace  and  tranquillity,  in  viola- 
tion of  ordinance.  In  this  connection  Car- 
penter, J.,  said:  "It  is  insisted  that  a 
verdict  should  have  been  directed  in  defend- 
ant's favor.  Their  counsel  urge  that  Uiey 
had  a  right  to  parade  and  display  the  red 
L.R.A.1915B. 


flag,  the  emblem  of  their  order,  and  that 
the  ordinance  prohibiting  it — which  ordi- 
nance defendants  are  now  charged  with 
violating — was  invalid.  That  ordinance  ap- 
parently was  general  in  its  nature,  and 
forbade  the  display  of  a  red  flag  in  any 
parade  whatever.  Whether  or  not  there 
might  be  occasions  when  defendants  had  a 
lawful  right  to  parade  with  a  red  flag, — 
and  this  would  be  a  question  which  would 
arise  upon  the  validity  of  said  ordinance, 
— we  are  not  called  upon  to  determine,  and 
we  ought  not  and  will  not  attempt  to  de- 
termine in  this  case.  The  question  here  is 
not  whether  tbe  defendants  have  in  general 
a  right  to  parade  with  a  red  flag.  It  is 
this:  Had  they  such  right  when  they  knew 
that  the  natural  and  inevitable  consequence 
was  to  create  riot  and  disorder!  Defend- 
ants knew  this  red  flag  was  hated  by  those 
to  whom  it  was  displayed,  because  it  was 
believed  to  represent  sentiments  detestable 
to  every  lover  of  our  form  of  government. 
They  knew  that  it  would  exeit«  fears  and 
apprehension,  and  that  by  displaying  it 
they  would  provoke  violence  and  disorder. 
Their  right  to  display  a  red  flag  was  sub- 
ordinate to  the  right  of  the  public.  They 
had  no  right  to  display  it  when  the  natural 
and  inevitable  consequence  was  to  destroy 
the  public  peace  and  tranquillity." 

Generally  as  to  validity  of  ordinances  aa 
to  street  parades,  see  note  to  People  v. 
Burman.  25  L.E.A.(N.S.)  251.      G.  J.  C. 
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Regular  society  fUg  ot  the  Fitchburg  branch 
of   the  Socialist  partj   did  not  operate 
reliere  it  from  the  ban  of  the  statute. 

No  conatitutional  rights  of  defendant  are 
Infringed  by  forl>iddiDg  the  cftrrying  of  the 

Com.  T.  StnuBs,  191  Masa.  S45,  11  L.R.A, 
<N.S.)  968,  78  N.  E.  136,  6  Ann.  Cas.  S42; 
Jacobeon  v.  MaMachuietta,  197  U.  S.  11, 
49  L.  -ed.  64.1,  25  Sup.  Ct.  Rep.  3S8,  3  Ann. 
C«8.  7«5;  Lochner  v.  New  York,  198  U.  S. 
4B,  84,  4B  L.  ed.  937,  94.'!,  25  Sup.  Ct.  Rep. 
639,  3  Ann.  Cas.  1133 ;  Barbier  f.  Connolly, 
113  U,  S.  27,  28  I„  fd.  BZS,  E  Sup.  Ct.  Rep. 
357;  Jordan  v.  Massachusetts,  226  U.  S. 
187,  56  L.  ed.  1038,  32  Sup.  Ct.  Rep,  851; 
Mogler  V,  Kanaas,  123  U.  S.  623,  661. 
31  L,  ed.  2m,  210,  8  Sup.  Ct.  Rep.  273; 
Mutual  Loan  Co.  v.  Martell,  200  Mass. 
482,  43  L.R.A.(N.S.|  746,  128  Am.  St. 
Rep.  446,  86  N.  E.  916;  Opinion  of 
Justices,  207  Masa.  «01,  34  L.R.A.(N.S.) 
604,  94  M.  E.  558;  Chicago,  B.  4.  Q.  K. 
Co.  V.  Illinois,  2WI  U.  S.  561,'  691,  50 
L.  ed.  596,  609,  20  Sup.  Ct.  Rep.  341,  4 
Ann.  Cas.  117S;  Li«n»e  Cases,  5  How.  504, 
n  L.  ed.  256;  BBCon  v.  Walker,  204  U,  8. 
311,  61  L.  ed.  499,  27  Sup.  Ct  Rep.  289; 
Carthage  ».  Frederick,  122  N.  Y.  268,  10 
L.R.A.  178,  19  Am.  St.  Rpp.  490,  25  N.  E. 
480;  Davidson  v.  New  Orleans.  SB  U.  S.  97, 
24  L.  ed.  816;  Yick  Wo  v.  Hopkins,  118 
U.  8.  366,  30  L.  ed.  220,  6  ftip.  Ct.  Rep. 
1064;  Hennington  v.  Georgia,  183  C.  R. 
290,  41  L.  ed.  168,  18  Sup.  Ct.  Rep.  1086; 
Minnesota  ».  Barber,  138  U.  S.  313,  320, 
34  L.  ed.  455,  4S8,  3  Inters.  Com.  Rep.  185, 
10  Sup,  Ct.  Rep.  882;  Com.  v.  Pear,  183 
Maes.  242,  67  L.R.A.  935,  68  N.  E.  719 
Lawton  v.  Steele,  152  U.  S.  133,  138,  31 
L.  ed.  385,  388,  14  Sup.  Ct.  Rep.  499 ;  Ritchie 
V.  People,  155  111.  98,  29  L.R.A.  79,  48 
Am.  St.  Rep.  315,  40  N.  E.  454;  Ruhstrat 
V.  People,  185  111.  133,  49  L.R.A.  181,  76 
Am.  St.  Rep.  30,  57  N.  E.  41,  12  Am.  Crim. 
Rep.  463;  Pfttteraon  v.  Kentucky.  97  U.  S. 
501,  24  L.  ed.  1116;  Gundling  v.  Chicago, 
177  U.  S.  183,  44  L.  ed.  725,  20  Sup.  Ct. 
Rep.  633. 

RnpfT,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  is  a  complaint  for  the  violation  of 
Stat.  1913,  chap.  678,  J  2,  which  is  in  these 
words:  "No  red  or  black  flag,  and  no  ban- 
ner, ensign  or  sign  having  upon  it  any 
Inscription  opposed  to  organized  govern- 
ment, or  winch  is  sacrilegious,  or  which 
may  he  derogatory  to  public  morals,  shall 
be  carried  in  parade  within  this  common- 
wealth." 

The  defendant  carried  in  a  parade  at 
Fitchburg  a  flag  red  in  color  throughout, 
except  that  upon  one  side  was  marked  in 
L.R.A.1915B. 


gilt  letters,  "S.  S.  0.  Sainlft,  Fitchburg, 
Mass.,"  meaning  in  English,  "Finnish  So- 
cialist Branch,  Fitchburg,  Maes."  The  flag 
is  the  r^ular  Society  baoner  of  that 
"Braucb,"  and  has  been  used  as  such  by 
it  for  many  years.  The  parade  was  pre- 
liminary to  a  Socialist  rally.  Whether  the 
(tag  in  question  was  a  red  flag  within  thit 
meaning  of  the  act  was  left  for  the  jury 
to  determine  as  a  fact. 

As  matter  of  construction  the  statute 
prohibits  the  carrying  of  red  and  black 
fla^  absolutely,  and  does  not  make  this 
prohibition  dependent  upon  the  nature  of 
the  inscription.  Color  alone  brings  a  Baf; 
within  the  terms  of  the  act.  Two  things 
are  within  the  scope  of  the  act.  The  carry- 
ing in  parade  of  flags  red  or  black  in  color 
is  forbidden,  and  also  the  like  carrying  oi 
other*  objects  having  the  inscriptions  or 
characteristics  described.  The  doing  of 
either  thing  is  made  illegal. 

The  defendant  contends  that  the  statute 
refers  only  to  those  flags  which  are  clear 
and  uninterrupted  red  or  black  throughout, 
and  that  a  banner  with  a  red  background, 
bearing  a  hsrmlesB  inscription,  is  not  with- 
in its  inhibition.  This  contention  cannot 
be  sustained.  If  the  flag  is  of  the  forbidden 
color  in  its  easential  and  dominating  char- 
acteristics, then  the  mere  eircumstanee  that 
it  bears  also  an  inscription  or  device  of 
another  color  is  not  enough  to  prevent  its 
being  a  red  flag.  The  flag  carried  by  the 
defendant  plainly  might  have  been  found 
to  have  been  a  red  flag.  It  was  entirely 
of  that  color  upon  one  side,  and  the  crim- 
son surface  of  the  opposite  side  was  broken 
only  by  the  letters  above  quoted. 

That  this  flag  happens  to  be  the  usual 
banner  of  a  societv  afliliated  with  a  politi- 
cal party  is  no  defense.  The  words  of  the 
statute  are  sweeping  and  make  no  exception 
in  favor  of  political  parties,  social  organi- 
mtions,   secret   societies,   or   troneficiary   or 

The  statute  as  thus  construed  does  not 
violate  any  rights  protected  by  either  the 
state  or  Federal  Constitutions.  Under  both 
these  instruments  the  liberty  of  the  citi- 
zen is  guaranteed.  But  the  liberty  tlius 
secured  does  not  mean  the  unrestrained  li- 
cense of  an  unbridled  will.  Constitutional 
freedom  means  liberty  regulated  by  lew. 
Personal  rights  may  be  curbed  in  a  ration- 
al way  for  the  common  good.  Liberty  is 
immunity  from  arbitrary  commands  and 
capricious  prohibitions,  but  not  the  absence 
of  reasonable  rules  for  the  protec- 
tion of  the  communitv.  Com.  v.  Libber, 
216  Mass.  356,  49  L.R.A.{N.S.)  879.  103 
N.  E,  flZ3,  and  cases  cited;  Com.  v.  Riley. 
210  Mass,  389.  97  N.  B.  387,  Ann.  Cas. 
10I2D,   388,  affirmed   in  2.^2   U.  S.  671,  58 
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L,  ed.  788,  34  Snp.  Ct.  Rep,  469;  Cliitago, 
B.  &  Q.  R.  Co.  V.  McGuire,  21B  U.  8.  543, 
567,  65  I,,  ed.  328,  338.  31  Sup.  Ct.  Rep. 
2o9.  The  statute  Iterc  in  (|ueBtion  cEUinot 
be  Mid  to  interfere  unreaeoDably  with  the 
liberty  of  the  citizena,  nor  can  it  lie  ad- 
Juilged  to  liavi'  no  rational  fonuectiou  with 
the  preservation  of  public  safety.  The 
maintenance  of  order  ie  plainly  a  lawful 
exercise  of  the  police  power.  Statutea  de- 
signed to  promote  tliat  end  caonot  be  strick- 
en down  as  un  constitutional  unless  they 
luanifeHtlv  iiavi'  no  tendency  to  produce 
that  result.  It  is  said  in  Webster's  Diction- 
ary that  "bistorically,  a  red  flag  lias  been 
a  revolutionary  and  terror istic  emblem." 
Ill  the  Century  Dictionary  ia  found  this: 
''A  red  flag  ia  a  flag  of  a  red  color  witb  or 
without  devices  eesociated  witli  blood  or 
danger."  Other  lexicographers  givi'  simi- 
lar delJDitions.  In  the  light  of  thia  well 
recognized  isigniflcance  of  the  red  Hag,  it 
may  be  assumed  that  the  legislature  rpgard- 
.h1  it  a*  the  t.ymbol  of  ideas  hostile  to  ea- 
'  tablisbed  order,  and  decided  that  iU  r]Lrry- 
ing  in  parades  would  be  tilicly  to  provoke 
turbulence  or  to  menace  the  safety  of  trav- 
elers or  citi7.cns  in  general,  or  otherwise  to 
interfere  with  tlie  common  weliarc.  Its 
determination  in  this  regard  cannot  be 
pronounced  by  the  courts  contrary  to 
fundamental  law,  as  being  arbitrary  or 
reasonable,  or  as  having  clearly  no  relation 
to  the  ends  for  which  the  police  power 
be  exercised. 

Exceptions  overruled. 
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MectiHiitrs'  lien  —  (MiiiKumahIr  HnppllcH. 

1.  Coal  and  gasolene  for  generation  of 
power,    dynamite    for    blasting,    lubricant. 

Headnotes  by  Phuip  E.  Brown,  J. 

Notp.  —  As  to  mechanics'  lien  for  mater- 
lals  wholly  or  partially  consumed  in  the 
process  of  the  work,  but  not  actually  be- 
cominR  a  part  of  the  structure,  see  Ihe 
notes  to  Moritz  v.  Lewis  Conatr.  Co.  51 
L.R.A.(N.S.)  1040,  and  Averv  v.  Wood- 
rufT,  36  L.R.A.(N'.R.)  snn.  As  to  lienehilitv 
I..R.A.lfilr)B. 


excavating  contractors,  held  lienable  under 
Gen.  Stat.  1913,  %  7020,  as  being  contribu- 
tions to  the  improvement  of  defendant's 
realty.  Supplies  for,  and  repairs  and  parts 
of,  tlie  excavatiag  machinery,  held  not  lien- 
able,  being  merely  contributions  to  the  per- 
sonal property  of  the  contractors. 
Some  —  material  not  nsed. 

2.  Materials  furnished  in  good  faith  for 
the  improvement  of  realty  may  be  lienable, 
though   not  actually   used  in  the  work 

(October  9,   1814.) 

APPEAL  by  the  defendant  church  from  an 
order  of  the  District  Court  for  Henne- 
pin County  denying  a  new  trial  after  judg- 
ment in  favor  of  claimants  in  an  action  to 
enforce  mechanics'  liens  on  defendant's 
realty  for  materials  furnished.    Affirmed  in 

The  facta  are  stated  in  the  opinion. 

Mr.  Wlllard  R.  Cray,  with  Mr.  L.  K. 
Eaton,  for  appellant. 

Messrs.  George  W.  Hanson  and  Norton 
M.  Cross,  for  respondent  Johnson: 

Plaintiff  was  entitled  to  a  lien  by  the 
plain  expressed  terms  of  the  statute. 

Cincinnati,  R.  k  M.  R.  Co,  v.  Shera,  36 
Ind.  App.  315,  73  N.  E.  293;  Knight  v. 
Norris,  13  Minn.  478,  Gil.  438;  Perry  v. 
Dulutb  Transfer  R.  Co.  50  Minn.  306.  57 
X.  W.  792;  McKinnon  v.  Red  River  Lumber 
Co.  119  Minn,  479,  42  L.R.A.(X.S.)  872,  138 
K.  W.  781 ;  Emery  v.  Hertig,  60  Minn.  54, 
61  X,  W.  830;  Berger  v.  Turnbtad,  98  Minn. 
183,  116  Am.  St.  Rep.  353,  107  N.  W.  543; 
Howes  V.  Reliance  Wire-Works  Co.  46  Minn. 
44,  48  N.  W.  448;  Lindquist  v.  Young,  119 
Minn.  219,  138  N.  W.  28;  Fay  v.  Bankers' 
Surety  Co.  125  Minn.  211,  14(1  X.  W.  359; 
Rosman  v.  Bankers'  Surety  Co.  126  Minn. 
435,  148  N.  W.  454;  Zipp  v.  Fidelity  A  D, 
Co,  73  App.  Div.  20,  76  X.  Y.  Supp.  386: 
Kcliaghticoke  Powder  Co.  v,  Greenwich  i.  J. 
R.  Co.  183  X.  y.  306,  2  I,.R.A.lX.S.(  288, 
111  Am.  St.  Rep.  751,  76  N.  E.  153,  5  Ann. 
Cas.  443;  Hercules  Powder  Co.  v.  Kuoxville, 
L,  F.  *  J.  R.  Co.  113  Tenn.  392,  67  L.R.A. 
487,  100  Am.  St.  Rep.  836.  83  S.  W.  354: 
Luttrell  V.  Knoxville  L.  F,  A  J.  R.  Co.  11» 
Tenn.  492,  123  Am.  St.  Rep.  737.  105  S.  W. 
565 :  E.  R.  Darlington  Lumber  Co.  v.  West- 
lake  Constr.  Co.  181  Mo.  App.  723,  141  S. 
W,  931 ;  Chicago  Lumber  Co.  v.  Douglas.  89 
Kan.  308,  44  L.R.A.(X.S.)    843,   131  Pac. 

of  explosives,  see  note  in  2  L.R.A.(N.S.) 
288 :  as  to  food  for  men  and  teams,  note  in 
15  L.R.A.(N.S.l  soft;  as  to  rental  of  prop- 
erty let  to  contractor,  note  in  16  L.R.A. 
(X.S. )  5S5,  and  as  to  labor  in  preparing 
materials,  note  in  30  L.R.A.  ( N.S. )  82. 
Ab  to  mechanics'  lien  upon  premises  for 
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Meure.  imtaee  C.  Melville,  W.  W.  Todd 
it  H.  O.  Mackftll  for  oUieT  respondente. 

PUllp  E.  Brown,  J.,  delivered  the  opin- 
ion of  the  court: 

The  trial  court  held  that  plaintiff  and  the 
inteTTenere  were  all  entitled  to  liens  on  de- 
fendant's realty  for  matpriaU  furnished,  for 
the  full  amouDts  claimed.  Defendant  ap- 
pealed from  an  order  denying  a  new  trial. 
The  undisputed  facts  are: 

Defendant,  t>eing  tlie  owner  of  a,  lot  in 
MianeapoUs.  contracted  on  December  4, 
1912,  with  Starrett  &  Cornman,  for  its  exca- 
vation by  them  for  the  purpose  of  erecting 
a  church.  The  terms  of  the  contract  do  not 
appear.  Between  that  date  and  March  6, 
1H13,  the  contractors  were  engaged  in  doing 
the  excavating.  The  work  was  done  with  a 
portable  steam  power  excavating  machine 
Itnown  as  a  whirly,  wliich  was  owned  by  the 
contractors  and  operated  day  and  night. 
The  earth,  as  excavated  and  lifted  by  the 
machine,  was  loaded  upon  motor  trucks  and 
carried  away.  FlaintiS  furnished  the  con- 
tractors the  coal  used  in  generating  the 
steam  power  for  the  whirly,  and  intervener 
Manhattan  Oil  &  Linseed  Company  sold  the 
gasolene  used  in  the  motor  trucks;  both  of 
these  fuels  being  sold  to  the  contractors  for 
the  purposes  stated  and  delivered  on  the 
premises.  Intervener  Gardner  Hardware 
Company  sold  them  materials  of  the  value 
and  for  the  purposes  next  stated,  namely 
ifiS.81,  for  lumber  used  in  building  an  office 
or  tool  house  on  defendant's  premises;  ma- 
terials and  supplies  used  in  connection  irith 
the  light  plant  of  the  machine,  S19.SS;  dyna- 
mite, $173.60;  supplies  and  repairs  for  and 
parts  of  the  power  engine,  $]  19.51 ;  materi- 
als for  the  dump  platform  of  the  whirly, 
SH6M;  and  supplies,  materials,  and  parts 
of  the  machine,  189.46.  Intervener  Schur- 
meier  Wagon  Company  furnished  the  con- 
tractors forgings,  ironwork,  and  labor  in 
repairing  the  machine,  of  the  value  of  £94.- 
57.  Intervener  W.  K.  Morrison  &,  Com- 
pany famished  them  materials  for  the  like 
purpode,  to  the  amount  of  £42.56,  and  also 
$3  worth  of  rope  grease  to  be  used  in  lubri- 
cating the  pulleys.  After  the  excavation 
was  completed  the  machine,  with  its  ap- 
purtenances, was  removed  from  the  prem- 
isea.  One  lialf  the  ground  excavated  con- 
sisted of  clay,  which  the  contractors  were 

an  improvement  not  placed  thereon,  but  i 
having  a  beneficisi  connection  therewith,  sec 
the  note  to  Sneer  Hardware  Co.  v.  Bruce 
Bros.  42  L.R.A.(N.S.)   354. 

As  to  materials  furnished  for  a  structure, 
but  not  Rctualtv  used  therein,  see  the  note 
L.R.A.1015B. 


unable  advantageously  to  blast  or  remove 
with  shovel  and  pick,  and  which  was  more 
economically  removable  by  use  of  the  ma- 

The  sole  question  involved  is:  Were  the 
several  items  mentioned  lienable!  Defend- 
ant, relying  largely  on  decisions  from  other 
jurisdictions,  insists  upon  a  negative  an- 
swer as  to  all.  Upon  the  questions  involved, 
however,  foreign  decisions,  while  instruc- 
tive, are  not  of  their  usual  weight;  for,  aside 
from  the  fact  that  this  court  baa  already  de- 
termined some  of  the  questions  decided,  the 
statutes  considered  are  not  alike,  and  the 
rules  of  statutory  construction  and  policy 
afTecting  the  foundation  of  the  detcrmina* 
tions  in  some  of  the  cases  are  at  variance 
with  our  holdings.  The  opinions  in  Indi- 
ana, Massachusetts,  Pennsylvania,  and  Cali- 
fornia are  notable  in  these  regards.  The 
Indiana  statute  is  not  given  a  liberal  con- 
struction as  being  remedial.  Cincinnati,  R. 
t  M,  R.  Co.  V.  Shera,  3(i  Ind.  App.  315.  73 
N.  E.  29.'!.  The  Pennsylvaoia  court  regards 
mechanics'  lien  laws  as  class  legislation,  the 
scope  of  wliicli  should  not  be  unnecessarily 
enlarged  by  too  liberal  construction.  Op- 
penheimer  v.  Morrell,  IIB  Pa.  189,  12  Atl. 
307.  Massachusetts  and  California,  and  also 
Pennsylvania,  seem  to  be  committed  to  the 
doctrine  that  liens  cannot  be  allowed  for 
materials  incidentally  promoting  the  con- 
struction of  buildings,  but  only  for  such  as 
enter  into  the  construction  and  become  a 
part  of  the  structure.  For  example,  tlieir 
courts  exclude  forms  for  holding  concrete 
in  place  during  process  of  building,  and 
temporary  scatTolding.  But  Jfassacbusetts, 
neveriheless,  awards  a  lien  for  gunpowder 
used  in  building  an  aqueduct.  George  H. 
Sampson  Co.  v.  Com.  202  Maas.  326,  8S  N. 
E.  911.  And  California  reaches  the  same 
conclusion  regarding  oil  fumislied  for  and 
applied  on  the  threads  of  joints  of  pipe  used 
in  the  structure,  and  also  for  soapstone  used, 
as  a  lubricant  in  order  to  facilitate  the 
pulling  of  electric  wires  through  the  pipes 
in  the  building,  both  of  which  obviously  do 
no  remain  as  a  part  of  the  permauent  struc- 
ture. Pacific  Sash  &  Door  Go.  v.  Bumiller, 
lea  Cal.  684,  41  L.R,A.(N.S.)  296,  124  Pac, 
230,  California,  likewise,  in  accord  with 
the  great  weight  of  authority  (note  in  2 
L.R.A.(N.S.)  2881,  holds  explosives  lien- 
able.  California  Powder  Works  v.  Blue 
Tent  Consol.  Hydraulic  Gold  Mines,  3  Cal. 
Unrep.  345,  22  Pac.  391;  Giant  Powder  Co. 
V.   San   Diego   Flume   Co.   78   Cal.   193,   20 

to  Pittsburgh  Plate  Glass  Co.  v.  Leary,  91 
L.R.A.(N.S.l    746. 

Ae  to  nature  of  labor  or  materials  which 
will  support  an  action  upon  a  contrartor'a 
bond,  see  the  note  to  Standard  Boiler  Works 
V.  National  Surety  Co.  43  L,R,A.(N.S.)   182.  ^' 
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Pac.  419,  Wisconsin,  adhering  to  the  doc- 
trine of  lil^erai  con  struct!  on,  holds  that  ma- 
terials used  directly  upon  the  worlc  or 
structure,  and  instrumental  in  producing  the 
linal  result,  are  lienable  if  actually  con- 
sumed in  the  use,  though  not  physicallj  in- 
corporated therein,  but  apparently  excludes 
coal  used  in  portable  engines  and  oil  used 
in  lubricating  Imilding  machinery.  Barker 
Si  S.  Lunii>er  Co.  v.  Marathon  Paper  Mills 
Co.  146  Wis.  12,  3e  L.R.A.(K.S.)  875,  130 
N.  W.  808.  On  the  other  hand,  in  New  York, 
'lennessee,  Kentucky,  Missouri,  and  Kansas, 
a  much  more  liberal  view  is  taken.  See 
Schaghtieoke  Powder  Co.  v,  Greenwieh  S 
J.  R.  Co.  183  N.  Y.  306,  Z  L.R.A.(N.S.) 
288,  111  Am.  St.  Rep.  751,  76  N.  E.  153,  5 
Ann.  Cas.  443:  Zipp  v.  Fidelity  &  D.  Co. 
73  App.  Div.  20,  70  N.  Y.  Supp.  380;  Her- 
cules Powder  Co.  v.  Knoxville,  L.  F,  &  J.  R. 
Co.  113  Tenn.  382,  67  L.R.A.  487,  lUB  Am. 
St.  Rep.  836,  83  S.  W.  354;  Avery  v.  Wood- 
ruff. 144  Ky.  227.  36  L.R.A.(N.8.)  866,  137 
S.  W.  1088;  B.  R.  Darlington  Lumber  Co. 
Westlake  Constr.  Co.  161  Mo.  App.  723,  141 
S.  W.  931 ;  Chicago  Lumber  Co.  v.  Douglas, 
SB  Kan.  308,  44  L.R.A.(N.S.)  843,  131  Pac. 
563.  See  also  City  Trust,  S.  D.  &  Surety 
Co.  V.  United  States.  77  C.  C.  A.  3B7,  147 
Fed.  165.  Many  other  cases  to  tike  effect 
might  be  added. 
'  Our  policy  as  to,  and  construction  o(.  lien 
laws,  are  well  expressed  in  Emory  v.  Her- 
tig,  ao  Minn.  54,  57,  61  N,  W,  830,  wherein 
it  is  said:  "It  is  suflicient  for  us  to  say  that, 
whftterer  may  be  the  conflicting  decisionB  of 
other  tribunals,  we  are  of  the  opinion  that 
no  narrow  or  limited  construction  of 
mechanic'iB  lien  law  should  be  indulged  in 
by  the  courts,  and  that  the  labor  and  in- 
dustry of  the  country  should  not  be 
hampered  hy  technicalities  or  harsh  inter- 
pretations of  what  was  evidently  intended 
to  be  a  just  law  for  the  benefit  of  our  in 
trial  pursuits,  which  tends  so  materially  to 
the  building  of  cities  and  towns,  and  is  the 
embodiment  of  ao  much  natural  justice.  He 
whose  property  is  enhanced  in  value  by  the 
labor  and  toil  of  others  should  be  made  to 
respond  in  some  way  by  payment  and  full 
satisfaction  for  what  he  has  secured.  To 
accomplish  this  result  is  the  intent  of  the 


lie 


These  statutes  must  also  have  a  reason- 
able and  practical  construction.  Howes  v. 
Reliance  Wire-Works  Co.  48  Minn.  44,  48 
N.  W.  448;  TJndquist  v.  Young,  119  Minn. 
210,  138  X.  W.  28.  Both  the  language  quot- 
ed and  the  cases  last  cited  accord  with  the 
report  of  the  commission  of  statutory  re- 
vision in  New  York,  wherein  it  is  said:  "The 
underlying  principle  of  all  legislation  of 
this  character  is  that  a  person  who,  at  the 
request  or  with  the  consent  of  the  owner 
L.R.A.11I15B. 


of  real  property,  enhances  its  value  by  Inr- 
nishing  materials  or  performing  labor  for 
the  improvement  thereof,  should  be  denned 
to  have  acquired  an  interest  in  such  prop- 
erty to  the  extent  of  the  value  of  auch 
materials  or  labor.  This  principle  should 
be  applicable  generally  to  improvements  of 
real  property."  Schsghticoke  Powder  Co. 
Case,  183  N,  Y.  310,  312,  2  L.R.A,(K.S.) 
288,  111  Am.  St.  Rep.  751,  76  N.  E.  154, 
6  Ann.  Cas.  443. 

In  the  same  decision  it  is  said:  "It  is  a 
familiar  rule  that  in  the  construction  of 
statutes  their  language  must  be  adapted  to 
changing  conditions  brought  about  by  im- 
proved methods  and  the  progress  of  the  in- 

OuF  statute  reads:  "Whoever  contributes 
to  the  improvement  of  real  estate  by  per- 
forming lalMir,  or  furnishing  skill,  material, 
or  machinery,  for  any  of  the  purposes  here- 
inafter stated,  .  .  .  shall  have  a  lien 
.  .  .  upon  the  land  .  .  .  for  the 
price  or  value  of  such  contribution,  .  .  . 
that  is  to  say,  for  the  erectimi  .  .  . 
of  any  building  .  .  .  thereon,  or  for 
.  .  .  excavating  the  same."  Qen.  Stat. 
iei3,  g  7020. 

From  a  practical  standpoint  we  think 
it  cannot  be  justly  said,  under  the  plain 
terms  of  the  Btatute,  that  those  furnishing 
t)ie  coal,  gasolene,  and  dynamite  did  not 
'"contribute  to  the  improvement"  of  de- 
fendant's property  by  "furnishing  material 
for  excavating  the  same."  Clearly  the  work 
of  the  whirly  and  motor  trucks  contributed 
to  the  improvement  of  defendant's  property, 
and  as  the  coal  and  gasolene  furnished  the 
motive  power  for  its  accomplishment,  the 
contractors  would  have  been  entitled  to  a 
lien  therefor.  But  it  is  said  that  these 
materials  were  not  furnished  to  excavate  de- 
fendant's premises  or  for  them,  but,  on  tbe 
contrary,  for  use  in  and  as  a  part  of  the 
plant  and  equipment  of  the  contractors  for 
the  purpose  of  creating  power,  and  therefore 
were  not  iienable.  This  contention,  we 
think,  is  too  restricted  both  as  to  tbe  facts 
and  law.  It  ignores  both  the  policy  and 
settled  construction  of  the  statute,  and  also 
modern  methods  employed  in  performing 
building  contracts.  Both  the  coal  and  gaso- 
lene were  materials,  and  both  were  compo- 
nents of  the  resultant  achievement.  Had 
the  excavation  and  removal  of  the  earth  been 
done  by  manual  labor  the  right  to  a  lien 
therefor  would  be  undoubted,  and  we  cannot 
diHerentiate  such  a  case  from  one  where 
tbe  same  result  is  reached  by  other  and 
modern  methods.  The  value  of  defendant's 
property  was  thereby  enhanced,  and  it  can 
make  no  difference  that  this  was  accom' 
plished  by  use  of  power  obtained  from  ma- 
terials furnished  by  the  lien  claimants  in- 
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■tead  of  hj  common  Isbor.  See  Fay  t. 
Bankers'  Surety  Co.  125  Minn.  211,  14B  N. 
W.  350.  Had  the  impTovement  neceasitated 
the  pumping  of  water,  the  strained  construc- 
tion and  reRnpd  reasoning  neceRsary  to  ex- 
clude a  lien  for  fuel  used  in  generation  of 
power  tor  the  pump  would,  perhaps,  be  more 
apparent.  The  rule  as  to  eiplosivea  should 
bo  applied  to  the  items  for  coal  and  gasolene, 
and  the  trial  court's  determination  as  to 
them  is  sustained,  as  is  also,  \>y  a  pari- 
ty of  reasoning,  its  disposition  of  the  claims 
for  dynamite,  rope  grease,  and  materials  and 
supplies  for  the  light  plant.  The  fact  that 
it  does  not  appear  that  the  dynamite  was 
actually  used  is  unimportant,  for  materials 
furnished  in  good  faith  for  a  particular  im- 
provement are  lienable,  though  not  used. 
See  authorities  cited  in  note  10  of  the  stat- 
ute quoted.  The  claim  for  the  tool  bouse 
materials  was  likewise  properly  allowed - 
Lindquist  v.  Young,  119  Minn.  22S,  13S  N. 
W.  28.  The  other  items,  we  hold,  were  not 
lienable.  All  were  for  supplies  for,  or  re- 
pairs and  parts  of,  the  e:teavatiQg  machin- 
ery and  engine,  which  were  mere  tools  used 
in  the  work.  These  did  not  contribute  to 
the  improvement  of  defendant's  realty,  but 
to  the  personal  proper^  of  the  contractors. 
Furthermore,  from  angbt  that  appears,  th^ 
survived  the  performance  of  the  work  and 
remained  the  property  of  the  contractors. 
They  were  not  eaaentially  dUTercnt  from  re- 
pairs for  tools  requisite  for  an  ordinary 
workman's  labor  on  the  job.  Rosman  v. 
Hankers'  Surety  Co.  12G  Minn.  43a,  148  N. 
\V.  4a4,  is  not  in  point. 

Order  affirmed  as  to  plaintiff  and  inter- 
Tener  Manhattan  Oil  i.  Linseed  Company; 
reversed  as  to  the  other  interveners,  with 
directions  to  the  trial  court  to  amend  its 
conclusions  of  law  so  as  to  disallow  the 
Schurmeier  Wagon  Company's  claim  of 
lien,  and  to  reduce  intervener  W.  K.  Mor- 
rison &  Company's  lien  to  $3,  and  that  of 
intervener  Gardner  Hardware  Company  to 


Petition  for  rehearing  denied. 


-  N.  J.  — ,  90  Atl.   1064.) 


sentlally  one  of  "good  conscience."  Where, 
therefore,  one  with  convenient  opportunity 
to  ascertain  the  real  facts  by  the  exercise 
of  reasonable  diligence  neglects  to  do  so,  he 
will  not  be  permitted  to  defeat  another's 
just  rights  by  urging  an  equitable  estoppel 
based  upon  his  having  acted  to  his  disad- 
vantage in  reliance  upon  that  other's  in- 
nocently mistaken  representation  regarding 
those  facts,  where  such  representation  was 
not  made  for  the  purpose  of  inducing  him 


(June  16,  1914.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Cumberland  County  Circuit  of 
the  Supreme  Court  in  plaintiff's  favor  In  an 
action  brought  to  recover  a  balance  alleged 
to  be  due  for  electricity  furnished  i>y  plain- 
tiff to  defendant.     Affirmed. 

The  facts  are  stated  in  the  opinion. 


Xota.—mittake  in  statement  of  eom- 
niodiCv  furnished  a»  affecting  the 
rtght  to  recover  for  a  larger  amount 
actuaUH  fu mtsfted. 

The  broader  aspect  of  the  question  here, 
raised  is  discussed  in  a  note  in  23  L.R.A. 
(N.S.)  787,  as  to  the  conclusiveness  of 
stated  or  settled  account  containing  inaccur- 
acy or  error  in  method  of  mathematical 
calculation. 

Electricity  furnished. 

The  few  cases  that  have  considered  the 
above  question  as  a  rule  involve  facts  very 
similar  to  those  involved  in  V Iceland  v. 
FowLEH  Wabte  II  fq.  Co.,— tlie  mistake 
arising  through  an  erroneous  computation 
of  the  electricity  furnished  as  shown  by  a 
meter  installed  on  the  purchaser's  premises. 
While  the  renult  has  been  reached  on  dif- 
ferent grounds,  in  every  case  but  one  the 
right  of  the  seller  to  recover  the  actual 
amount  of  current  furnished  has  been  sus- 
tained. 

In  Allegheny  County  Light  Co.  v.  Thomas, 
31  Pa.  Super.  Ct.  102,  it  is  held  that  month- 
ly statements  furnished  from  time  to  time 
to  a  purchaser  of  electricity,  according  to 
which  he  made  payment,  are  not  conclusive 
between  the  parties,  where  a  mistake  oc- 
curred in  each  of  the  statements  because  of 
an  error  of  a  servant  of  the  seller  in  com- 
puting the  amount  of  current  furnished  a« 
shown  by  the  meter,  and  it  is  held  that, 
both  at  law  and  in  equity,  a  stated  ac- 
count may  be  opened  or  falsified  on  proof 
of  mistake,  since  such  an  account  is  only 
prima  facie  evidence  of  its  correctness. 

And  the  Eiame  result  was  reached  in 
Union  Electric  Light  4  P.  Co.  v.  Surgical 
Supply  Co.  122  Mo.  App.  031,  99  S.  W.  804, 
but  the  court  refused  to  dispose  of  the 
case  on  the  theory  of  an  account  stated, 
since  that  had  not  bi'en  the  theory  of  the 
defense  in  the  trial  court.    The  defense  tliere 
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Messrs.  Charles  V.  D.  JoIln«  and  Albert 
\V.  SHnson,  for  appellant: 

Plnintiff  having  made  a  mistake  in  the 
hills,  he  ia  now  estopped  ftom  cUtming 
the  additional  amount,  namely,  ten  times 
the  amount  of  the  original  bill. 

16  Cjc.  680 1  Central  B,  Co.  y.  MacCart- 
ney,  en  N.  J.  L.  165,  52  Atl.  575:  Den  ex 
dem.  Richman  v.  Baldwin,  21  K.  J.  L.  403; 
Phillipaburgh  Bank  y.  Kulmer.  31  N.  J.  L. 
65,  S6  Am.  Dec.  193;  Freeman  v.  C.mke,  2 
Esch.  854,  8  Dowl.  4  L.  187,  18  L.  J.  Exch. 
N.  S.  114,  12  .lur.  777,  11  Eng.  Bui.  Caa. 
82;  Kuhl  T.  Jersey  City,  23  N.  -I.  Zq.  80; 
Philadelphia  A  B.  R.  Co.  v.  Baer,  20  Pa. 
Dist.  R.  536;  Curnen  v.  Neiv  York,  7B  N. 
Y.  511. 


Mr.  Henry  S.  Alvord,  for  appellee: 
The   doctrine   of   equitable   estoppel   can- 
not be  applied  because  aeveral  of  the  essen- 
tial elements  are  al>sent. 

Barker  v.  HofT,  52  How.  Pr.  382. 

White,   J.,  delivered   the  opinion   of   the 

The  plaintiff  appellee  during  a  period  of 
two  years  rendered  monthly  billG  to  the  de- 
fendant appellant  for  electric  current  sup- 
plied the  latter  for  motive  power,  etc.,  in 
its  cotton  waste  factory  at  Vineland,  which 
bills  were  duly  paid  and  receipted.  It  was 
then  discovered  that  through  a  mistake  on 
the  part  of  the  plaintiff's  chief  electrician 
in  failing  to  multiply  the  meter  face  read- 
ings by   10,  the  bills  so  rendered  and  paid 


was  that  the  mistake  of  the  selicr  was  due 
to  the  De^li^cnce  of  bi«  employees,  and 
hence  the  rendition  anil  payment  of  the 
monthly  bills  constituted  n  bar  to  the  ac- 
tion. This  contention  was  denied  by  the 
eourt,  and  it  is  said  that  there  is  no  rule 
of  law  or  equity  requiring  abaoiute  ac- 
curacy in  such  matters,  or  in  any  other 
human  transaction;  on  the  contrary,  the 
fallibility  of  man  is  recognized,  and  a  per- 
son is  granted  relief  when  it  is  made  to 
appear  that  he  has  inadvertently  and  in- 
nocent1;y  made  a  mistake  which  has  caused 
him  injury  and  resulted  in  proUt  to  the 
opposite  party;  and  his  right  of  relief  does 
not  depend  upon  the  knowledge,  informa- 
tion, or  belief  of  the  opposite  party  that  the 
mistake  has  been  made.  "It  is  enough," 
said  the  court,  "if  the  mistake  made  re- 
sulted in  injury  to  the  plaintiff  and  to  an 
unearned  profit  to  the  defendant,  provided 
the  latter,  in  ignorance  of  the  mistake, 
haa  not  so  changed  his  situation  with  refer- 
ence to  the  subject-matter  that  to  eorreet 
the  mistake  would  result  in  injurv  to  him." 

In  Royal  Electric  Co.  v.  Davis.  Bap.  Jud. 
(Quebec  0  B.  B,  44fi,  a  contrary  conclusion  is 
reached  under  a  very  similar  state  of  facta, 
the  court  denying  the  right  to  recover  for 
electricity  furnished  in  excess  of  bills  ren- 
dered monthly  on  the  ground  that  if  the 
purchaser  had  known  of  the  actual  cosi  of 
the  current  he  was  consuming,  he  miaht 
have  abandoned  that  form  of  1if;htinp,  and 
to  enforce  against  him  the  additional  charge 
would  deprive  him  of  the  opportunity  to 
Abandon  the  agreement  or  change  his  sys- 
tem of  lighting. 

There  ia  much  justice  in  the  view  taken 
in  the  case  just  cited,  oapeciallj  as  applied 
to  the  consumption  of  electricity  or  other 
commodity,  for  in  perhaps  the  majority  of 
cases  such  consumption  is  largely  rcf^ilated 
or  at  least  influenced  by  the  cost.  To  keep 
the  cost  down  to  a  certain  point,  in  many 
cases  there  would  be  exercised  such  economy 
in  the  use  of  the  commodity  as  would  be 
nmceasary  for  that  purpose,  and  if  the  ex- 
pense could  not  lie  thus  kept  down,  the  en- 
tire system  might  he  abandoned,  and  since 
the  amount  of  the  commodity  consumed 
L.B.A.1915B. 


and  the  consumption  itself,  perhaps,  is 
largely  based  on  monthly  bills  rendered,  It 
is  reasonably  clear  that  there  is  presented 
the  element  of  estoppel,  that  where  the  act 
of  the  seller  will  result  in  the  buyer's  prej- 
udice and  detriment  unless  he  is  permitted 
to  invoke  this  equitable  defense,  he  will  be 
permitted  to  do  so.  This  doctrine  is  recog- 
nized in  the  foregoing  cases,  but  held  in- 
applicable. See  next  subdivision.  It  is 
to  be  noted,  however,  that  in  none  of  these 
cases  was  the  claim  made  that  the  continued 
use  of  the  electricity  or  the  amount  of  eon- 
sumption  was  influenced  by  the  monthly 
statements  rendered.  These  cases  are  there- 
fore doubtful  authority  for  a  doctrine  con- 
trary to  that  applied  in  Royal  Electric  Co. 


See  Boyal  Electric  Co.  v.  Davis,  supra. 
It  is  recognized  by  the  cases  consider- 
ing the  question  that  if  the  si'ller  of  a 
commodity,  by  sending  to  the  purchaser 
statements  from  time  to  time  of  the  commod- 
ity furnished  and  the  price  thereof,  has 
misled  the  latter  to  his  injury,  the  former 
may  thereby  be  precluded  or  estopped  from 
asserting  a  mistake  in  tho  statements,  and 
will  not  be  allowed  to  recover  any  amount 
in  addition  thereto.     Union  Eleetric  Light 


Waste  Mfq.  Co. 
A  hypothetical  case  ia  given  in  Visn.A'sa 
V.  FowLEB  Waste  Mfq.  Co.  to  illuetrate  a 
proper  application  of  the  doctrine  of  estop- 
pel; and  it  is  said  that  if  a  jobber  buying 
coal  from  a  mine  operator  on  an  agreement 
that  it  should  be  shipped  from  the  mine  to 
the  jobber's  customers  in  carload  lots,  and 
billed  at  once  to  the  jobber  at  the  railroad 
weight,  so  that  he  might  use  that  weight 
in  billing  to  his  customers,  and  the  jobber 
settles  with  his  elastomers  in  reliance  on 
the  weights  billed  to  him  by  the  operator, 
the  latter  would  be  estopped  to  assert  the 
mistake;  and  the  fact  that  the  buyer  did  not 
ascertain  from  the  railroad  company  wheth- 
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-were  for  only  one  tentli  of  tliu  amount  actii- 
allj  duo  by  the  defendant  to  the  plaintiff. 
This  suit  is  for  the  otlier  nine  tentlis,  the 
BBme  allow  mice  of  diecounta  bfing  made  as 
would  have  been  credited  if  the  proper  bills 
h&d  been  originallf  rendered  and  promptly 
paid,  and  no  interest  or  penalty  for  delay 
being  aeked. 

The  defense  is  a  claim  of  equitable  eefop- 
pel,  and  in  substantiation  of  tliia  chiini 
it  was  teatiHed  hy  defendant's  president 
tliat  the  amounts  actually  paid  in  response 
to  the  erroneous  bills  were  used  by  the  de- 
fendant in  calculating  its  overhead  e\pen- 
sea  in  arriving  at  the  coat  of  its  production 
and  fixing  tlie  selling  price  to  be  charged 
therefor,  and  it  vaa  claimed  that,  the  de- 
fendant having,   during  tbia  period  of  two 


him  from  asserting  the  eatoppet.  But  it 
is  said  that  this  rule  should  not  apply  to  a 
case  of  the  character  under  eonaideration, 
wliere  a  meter  upon  the  purchaser's  prem- 
ises would  have  disclosed  the  mistake  to  him 
had  he  referred  to  it.  In  tliis  caae  the  in- 
struction to  the  jury  was  sustained  that  if 
the  putcliaser  had  a  convenient  opportunity 
for  the  exercise  of  reasonable  diligence  to 
ascertain  the  true  facta  with  regard  to  the 
amount  of  electricity  it  was  using,  it  could 
not  invoke  an  equitable  estoppel,  »liould  the 
jury  find  that  it  had  been  misltd  to  its 
injury  by  the  rendition  of  erroneous  state- 
In  Alleijlieny  County  Liglit  Co.  v.  Thomas. 
31  Pa.  HuiivT.  Ct.  102,  it  is  said  that  a  caae 
of  the  character  under  consideration  does 
not  involve  the  rule  aa  to  which  of  two  in- 
nocent pereons  a  loas  shall  fall  upon,  since 
under  such  circumstancea  there  haa  been 
no  loas.  The  purchaser  got  what  he  con- 
tracted for,  and  is  charged  only  for  what 
he  got  at  the  price  which  he  agfcpd  to  pay. 
On  this  point   it   is  to  be  notvd  that   in 
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was  held  proper  to  submit  to  the  jury  the 
question  whether  or  not  the  error  of  the 
seller  had  prejudiced  the  buyer. 

Omission  of  items. 

It  is  a  general  rule  that  the  omission 
through  mistake  oC  an  item  or  items  in  a 
sCatement  rendered  for  goods  or  chattels 
sold  and  delivered  will  entitle  the  aeller  to 
recover  for  such  omitted  item  or  items,  al- 
though a  settlement  has  been  had  based  on 
the  original  statement,  in  which  such  Items 
were  omitted.  Standard  Oil  Co.  v.  Van 
Etten,  107  U.  S.  325,  27  L.  ed.  310.  1  Sup. 
Ct.  Rep.  178  (mistake  in  counting  niimber 
of  pieces  of  heading  furnished,  which  formed 
the  basis  of  an  estimate  and  average  to  de- 
termine the  entire  amount  of  heading  de- 
livered) ;  Union  Lumber  Co.  v,  J.  W. 
Schouten  Co.  —  Cal.  App.  — ,  142  Pac.  010 
(omission  of  items);  Herman  v.  Maddy 
Bros.  57  W.  Va.  (ili,  40  S.  E.  1009  (item 
l.R,A.1915B. 


years,  sold  ita  product  at  prices  baaed  upon 
this  cost  calculation,  it  would  now  be  in- 
equitable to  subject  it  to  the  loss  incident 
to  a,  change  in  its  production  cost  because 
of  a  mistake  for  ivhicli  it  was  in  ,no  way 
accountable.  It  is  claimed  therefore  that 
the  court  should  have  directed  a  verdict 
in  favor  of  the  defendant. 

The  difficulty  with  tliia  claim  is  that, 
quite  apart  from  the  rather  indeSnite  and 
general  chaructcr  of  this  evidence,  the  presi- 
dent of  the  defendant'  company  also  testi- 
fied that  they  sold  tbeir  products  for  all 
tliat  tlicy  could  get  for  them,  and  that  the 
defendant  company  was  at  the  end  of  the 
period  involved  in  charge  of  a  committee 
of  its  creditors;  so  that  it  became  a  Jury 
question   to   decide   whether   the   prices   at 

omitted)  ;  Fox  v.  Sturm,  31  Tex.  4M  (item 
omitted). 

But  nhere  the  seller  of  grain  at  the  time 
of  presenting  weight  slipa  showing  the  quan- 
tity of  grain  delivered  knows  that  the  slips 
are  inaccurate  and  under  weight  through 
a  defect  in  the  scales,  after  a  settlement 
with  him  by  the  purchaser  based  upon  such 
slipa,  he  cannot  recover  the  alleged  excess. 
Johnson  V.  (iallatin  Vallev  Mill  Co,  38 
Mont.  83,  OB  I'ae,  883. 

The  statutes  of  limitation  may  operate  to 
preclude  the  right  to  recover  for  items 
omitted  by  mistake  in  a  statement  of  arti- 
cles furnished,  where  a  settlement  has  been 
had  in  accordance  with  such  statement;  and 
this  is  true  although  the  seller  continued 
thereafter  to  furnish  similar  articles  to  the 
purchaaer.  and  the  aame  were  settled  for 
from  time  to  time  according  to  statements 
rendered.  By  bringing  suit  on  the  entire 
account  the  plaintilf  doea  not  prevent  the 
omitted  items  from  being  barred  by  the 
statute  of  limitationa,  Lancey  v,  Maine  C. 
H.  Co,  72  Me.  34. 

Miscellaneous. 

While  not  strictly  within  the  scope  of 
this  note,  attention  is  called  to  Perry  v 
Atwood,  e  El.  &  Bl.  601,  25  L.  J.  Q.  B,  N.  a 
408,  2  Jur.  N.  S,  107J,  4  Week.  Kep.  008,  8 
Mor.  Min.  Rep.  440,  holding  that  where  the 
rental  of  a  mine  is  to  be  determined  by  tlii' 

the  rental  baxed  upon  the  actual  amount  of 
ore  mined,  although  in  excess  of  the  amount 
shown  by  statements  according  to  which 
the  lessee  settled. 

And  also  Shillingford  v.  Good,  95  Pa.  25. 
wherein,  under  a  aimilar  leaae,  the  court 
said  that  these  monthly  statements  of  the 
amount  of  ore  mined,  according  to  which 
settlements  were  made,  were  conclusive  in 
the  absence  of  full  and  satisfactory  evidence 
of  fraud  or  mistake,  and  that  it  was  the 
duty  of  the  lessor,  if  there  was  any  irr^u- 
larjty  or  cauae  of  complaint  at  the  time  of 
tiiese  monthly  returns  and  payments,  to 
tlien  make  known  his  abjections. 

A.  G.  8.1 
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whic))  defendant  sold  its  products  were  in 
fact  affected  at  all  by  plaintiff's  error. 
This  question  wag  submitted  to  the  jiiry  by 
tlie  learned  trial  judgu,  and  in  this  we 
think  there  wbb  no  error. 

It  ia  urged  that  this  view  conflicts  witfa 
that  laid  down  by  the  suprenie  court  in 
Central  E.  Co.  v.  MacCHrtney,  Q8  N,  J.  L. 
165,  62  Atl.  575,  but  this  is  not  ho.  In 
that  caae  a  common  carrier  released  its 
freight  lien  upon  the  gooda  earned  by  de- 
livering them  to  the  consignee  with  a 
freight  bill,  which  through  error  was  for 
leas  tlian  it  eliould  have  been.  The  con- 
signpc  deducted  the  amount  of  the  freight 
bill  flo  rendered  from  the  price  it  had 
agreed  to  pay  the  consignor  and  remitted 
to  him  the  remainder.  The  carrier  then 
discovered  its  error  and  claimed  addition- 
al freight  charges  from  the  coDsignec.  The 
ruurt  held  there  was  an  equitable  estoppel, 
because  the  consignee  not  being  liable  for 
the  cost  of  shipment  as  auch  (that  being 
the  obligation  of  the  consignor),  but  only 
upon  his  implied  contract  to  pay  resulting 
from  the  release  of  the  carrier's  lien  at  his 
request,  it  would  he  inequitable  to  impose 
upon  him  ei  loss  resulting  from  ui  error  of 
the  carrier  about  which  he  neither  knew 
nor  had  convenient  opportunity  to  know, 
and  upon  the  faith  of  which  he  had  settled 
with  the  consignor. 

The  defendant  further  contends  that,  con- 
ceding the  correctness  of  the  court's  rul- 
ing upon  the  foregoing  point,  there  waa, 
nevertheless,  error  in  that  portion  of  the 
charge  to  the  jury  wherein  tliey  were  tolil 
that  if  the  defendant  had  "a  convenient  op- 
portunity by  the  exercise  of  reasonable  dili- 
gence," to  ascertain  the  true  facts  with 
regard  to  the  amount  of  electricity  it  was 
using  and  consequently  what  should  have 
been  the  correct  amounts  of  the  bills  as 
they  were  rendered,  it  could  not  invoke  an 
equitable  estoppel,  even  aliould  the  jury 
And  that  it  had  been  misled  to  its  injury 
in  the  manner  claimed  by  the  erroneous 
hills.  Of  course,  if  there  were  any  way  of 
knowing  that  the  jury  found  that  the  de- 
fendant was  not  in  fact  injured,  as  they 
in  all  probability  did,  this  point  would 
have  no  importance:  but  as  their  verdict 
may  mean  that  they  found  that  the  defend- 
ant waa  injuriously  misled  by  the  error, 
hut  that  he  had  convenient  opportunity 
with  the  exercise  of  reasonable  diligence, 
to  discover  the  error  before  being  injured, 
it  becomes  important  to  examine  the  ac- 
curacy of  tiiia  instruction.  Under  the  pecu- 
liar   facta    of   this   case   we   do    not   think 

In  caaes  of  this  kind  the  doctrine  of  equi- 
table estoppel  Teste  upon  the  general  prin- 
ciple fJiat  when  one  of  ti  ' 
I-.R.A.lOl.'iB. 


persons,  each  guiltless  of  any  intentional 
or  moral  wrong,  must  suffer  a  loss,  it  must 
be  borne  by  that  one  of  them  whose  errone- 
ous conduct,  either  of  commission  or  omis- 
sion, was  the  cause  of  the  injury.  The  doc- 
trine, however,  is,  in  its  nature,  essentially 
one  of  equity,  that  is,  of  good  conscience, 
and  as  the  one  party  may  not  assert  hia 
true  right  to  the  injury  of  the  other,  where 
his  error  has  so  misled  the  other  that  good 
conscience  forbids  him  so  to  do,  so  on  the 
other  hand  the  other  party  may  not  in 
good  conscience  urge,  in  order  to  defeat 
another's  just  rights,  that  he  was  misled 
by  that  other's  error,  when  in  fact  the 
error  complained  of  was  not  intended  for 
him  to  rely  and  act  upon,  and  the  real 
facts   were   equally    or    suflioiently   open    for 

his  convenient  ascertainment,  but  he  has 
chosen  not  to  take  the  trouble  to  observe 

Thus,  in  Fomeroy's  Jur.  vol.  2,  |  810  it 
is  said:  "If,  at  the  time  when  he  acted, 
such  party  [the  one  claiming  the  estoppel] 
had  knowledge  of  the  truth,  or  has  the 
means  by  which  with  reasonable  diligence 
he  could  acquire  the  knowledge,  so  that  it 
would  be  negligence  on  his  part  to  remain 
ignorant  by  not  using  those  means,  he  can- 
not claim  to  have  been  misled  by  relying 
upon  the  repreaentation  or  concealment." 

And  to  the  same  effect  in  Cyc:  "As  a 
corollary  to  the  proposition  that  the  party 
setting  up  an  estoppel  must  have  acted  in 
reliance  upon  the  conduct  or  representa- 
tions of  the  party  sought  to  he  estopped, 
it  is  as  a  general  rule  essential  that  the 
former  should  not  only  have  been  destitute 
of  knowledge  of  the  real  facts  as  to  the 
matter  in  controversy,  but  should  have  al- 
so been  without  convenient  or  ready  mean^ 
of  acquiring  such  knowledge."  16  Cyc.  738 
and  741,  and  numerous  cases  there  cited. 

This  doctrine,  of  course,  has  no  applica- 
tion in  a  i^ase  of  what  amounts  to  actual 
fraud,  as  where  one  owning  land  stands  by 
and  in  silence  allows  another  to  improve  it, 
knowing  all  the  while  that  the  other  party 
ia  acting  in  erroneous  belief  that  the  land 
belongs  to  him,  aa  in  Sumner  v.  Seaton,  47 
X,  J.  Eq.  103,  19  Atl.  884.  Tn  such  a  case 
it  is  no  answer  to  say  that  the  title  record 
was  open  equally  to  both  parties. 

Nor  will  the  doctrine  apply  where  the 
representation  was  made  with  the  clear 
understanding  upon  both  sides  that  it 
should  be  accepted  and  exclusively  relied 
and  acted  upon  in  the  way  ft  was  acted  up- 
on, for  under  such  circumstances  the  party 
estopped  cannot  claim  that  tlic  other  party 
was  negligent  in  treating  the  repreaenta- 
tion in  the  manner  agreed  upon  by  both. 
For  instance,  take  the  case  of  a  jobber  who 
buys  coal  from  a  mine  operator  under  an 
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agreement  th«t  it  ehall  be  shipped  from 
tlie  mine  to  the  jobber's  customera  in 
load  lots  and  billed  at  once  to  the  jobber 
at  the  railroad  weight,  so  that  he  ma;  use 
that  weight  in  bilting  bis  cuHtomera.  I.'n- 
der  Huch  circumstaneeB,  a.  jobber  wlio  had 
settled  with  hie  custoiners  in  retiance  upon 
the  weights  so  billed  tti  him  b;  the  operator 
would  not,  1  thiok,  be  precluded  from  urg- 
ing an  equitable  estoppel  in  case  of  error 
in  such  weights,  by  the  fact  that  he  might 
have  made  inquiry  of  the  railroad  and  as- 
certained  the   correct   weightR. 

But  where,  as  hert,  t)ie  onlv  purpose  of 
the  representation  contained  in  tlie  trrone- 
OU8  bills  and  receipts  waa  to  demand  and 
acknowledge  payment  of  a  debt,  it  seems 
difficult  to  see  juat  bow  it  is  to  operate 
ae  an  estoppel  in  the  manner  cluimed 
(Kuhl  V.  Jersey  City,  23  N.  J.  Eq.  84),  and 
certainly  if  the  party  claiming  the  estop- 
pel had  convenient  opportunity,  by  tlie  ex- 
ercise of  reasonable  diligence,  to  ascertain 
the  true  facts  before  being  misled,  and  neg- 
lected such  opportunity,  he  cannot  in  good 
conscience  throw  upon  the  other  a  loss  to 
himself  which  resulted  front  his  own  care- 
lessness quite  as  much  as  from  the  other's 
innocent  mistake. 

The  evidence  ahowed  that  the  meter  by 
which  the  consumption  of  current  was 
measured,  while  the  property  of  the  plain- 
tiff, WIS  on  the  defendant  company's  prem- 
ises and  open  to  free  inspection  by  their 
officers  and  employees,  and  there  was  some 
testimony  that  no  particular  technical 
knowledge  waa  required  to  read  it.  There 
waa  evidence,  therefore,  jiintifying  the  in- 
struction complained  of,  and  we  think  tliat 
it  expressed  the  true  principle  under  the 
circumstances  involved- 
It  is  further  urged  that  the  learned  trial 
judge  erred  in  permitting,  over  objections, 
certain  questions  to  be  asked  on  crosa-eT- 
aminatiou,  tending  to  show  the  amount  of 
the  defendant  company's  authorized  and 
outstanding  capital,  and  of  its  dividends 
and  profits,  or,  as  it  turned  out,  the  ab- 
sence of  them,  and  the  volume  of  its  liusi- 
ness  and  the  salary  paid  its  president  dur- 
ing the  period  in  question,  and  that  at  the 
end  of  that  period  it  was  in  charge  of  a 
committee  of  its  creditors.  We  do  not 
think  there  was  injurious  error  in  these 
rulings.  The  important  fact  involved  in 
the  estoppel  claim  was  that  defendant 
-would  have  eateblished  and  auccessfully 
charged  higher  prices  for  its  commodities 
than  it  did  establish  and  charge  if  the  error 
complained  of  hsd  not  occurred.  All  of 
the  matters  inquired  about  in  the  questions 
objected  to  tended  to  show  an  actual  con- 
dition of  affaira  making  it  most  unlikely 
that  defendant  would  have  done  anything 
L.R.A.ieioB. 


of  the  kind,  but  that,  on  the  coDtrary,  if 
it  could  have  sold  its  products  at  a  higher 
price  tlian  it  did,  there  were  ample  and 
much  more  urgent  reasons  for  ao  doing  than 
the  one  which  it  is  now  claimed  would,  if 
it  had  known  of  it,  have  caused  it  to  do  ao. 
The  fact  the  defendant  was  unable  to  suc- 
cessfully raise  its  prices  high  enough  to 
meet  the  demands  of  the  big  reasons  for 
ao  doing  which  it  knew  did  exist,  waa  a 
fair  ground  from  which  a  jury  might  prop- 
erly conclude  that  its  failure  to  raise  these 
prices  was  not  because  of  its  ignorance  of 
the  small  reason,  of  which  it  did  not  know. 
We  think  the  evidence  was  properly  admit- 
ted. 

The  judgment  is  affirmed. 


(123  C.  C.  A.  72,  204  Fed.  546.) 

Bank  ^  eff«ct  of  psyment  of  oorporaM 
check  Hi^ned  by  agent. 

1.  A  bank  is  not  the  agent  of  a  corporate 
depositor  to  pass  upon  the  validity  of  checks 
drawn  by  an  officer  to  his  own  order  and 
deposited  by  him  to  bis  own  credit  in  an- 
other bank,  so  that  pavment  of  the  check 
will  relieve  the  latter  bank  of  liability  to 
return  the  deposit  as  a  trust  fund. 
Same  —  txirporate    check    to    order    of 

officer  —  notice. 

2.  A  bank  having  the  deposit  account  of 
a  corporation  is  not  charged  with  notice  of 
misappropriation  of  funds  by  the  fact  that 
an  officer  having  authority  to  draw  checks 
on  the  account  draws  one  to  his  own  order 
and  indorBca  it  himself,  if  it  does  not  know 
what  use  is  made  of  it  by  him. 

Same  —  nollce  of  by-law. 

H.  A  bank  is  not  chargeable  with  notice  of 
,  by-law  of  a  corporate  depositor  requiring 
wo  sipnatures  to  checks  upon  the  deposit 
ccouiit,  if  it  has  not  been  the  custom  to 
omply  with  the  by-law. 

(March   31,   1913.) 

ERROR  to  the  District  Court  of  the  Unit- 
ed States  for  the  Southern  District  of 
iew  York  to  review  a  judgment   in   favor 

(ote.  —  Check  drn  um  bu  corporate 
otJtcer  paffublc  to  his  oirn  order  a» 
imparting  notice  to  draicec  bunk  of 
an  intended  misappropriation. 
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of  defendant  in  an  action  to  recover  the 
amount  of  three  checks  drawn  to  the  order 
ot  another  person  named  or  the  treasurer 
of  the  plaintilT  railroad  company  upon  its 
account  with  the  defendant  company. 
Allirmed. 

Statement  by  Noyce,  Circuit  Judge; 

The  following  is  an  outline  of  the  facta 
particularly  relevant  to  the  principal  ques- 
tions of  law  discuised  in  the  opinion: 

On  February  23,  190B,  C.  W.  Van  VoorhiB, 
treasurer  of  the  pIointiR',  the  Havana  Cen- 
tral Railroad  Company,  opened  a  deposit 
account  in  its  name  with  the  defendant,  the 
Central  Trust  Company.  The  account  be- 
came active,  further  deposits  were  made  and 
checks  were  drawn  upon  it  signed  "Havana 

the  mere  fact  that  a  dieck  is  drawn  by  the 
tmtsurer  of  a  corporation  payable  to  hid 
own  order  is  sufRcient  to  charge  the  banl< 
with  notice  of  an  intended  miaappropria- 
tlon  of  the  fund,  but  where,  in  addition  to 
tliis  fact,  the  funds  are  used  in  paying  the 
personal  obligation  of  the  trcaBiirer  at  the 
liank,  the  bank  is  charged  with  notic 
the  intended  misappropriation,  and  is  liable 
to  the  corporation  therefor. 
■  But  as  to  the  proceeds  of  auch  a  check, 
which  are  used  in  paying  a  debt  of  a  cor- 
poration of  tlie  same  name  as  the  corporate 
depositor,  but  organized  in  another  state, 
and  closely  connected  in  interest,  officers, 
and  stockholderB,  it  was  held  that  the  bank 
HHB  not  bound  to  inqnire  as  to  the  spccia! 
authority  of  the  treasurer,  who  had  general 
authori^  over  the  funds,  to  thus  apply  the 
proceeds  of  the  check,  in  tlie  absence  of 
notice  that  he  was  appropriating  the  funds 
to  unauthorized  ]>nrposea.     Ibid. 

Id  Iowa  Stat.'  Bank  v.  Cereal  Refund  & 
lliokerage  Co.  132  Iowa,  24H,  109  N.  W. 
710,  a  iMink  which  bad  inadverlently  pa'd 
the  check  of  a  corporation  drawn  l)y  its 
secretary  and  manager  payable  to  hi*  own 
order,  when  the  corporation  had  no  fund  in 
the  bank  with  which  to  pay  it.  was  held 
entitled  to  recover  the  same  froiu  the  aecre- 

In  Xewburvport  v.  Spear,  204  ^lasa.  146, 
134  Am.  St,  Rep.  632,  1)0  N.  E.  522,  an  ac- 
tion against  those  who  had  received  and 
cashed  checks  ot  a  city  treasurer  drawn  to 
his  own  order  in  payment  of  a  personal 
debt  of  the  treasurer,  in  which  the  defend- 
ants contended  that  tlie  bank  on  which  the 
cheeks  were  drawn  could  not  legally  pay 
them,  and  therefore  the  money  of  tlie  town 
in  the  bank  was  not  diminiiihpd  by  the  pay- 
ment, and  the  ton-n  was  not  damaged,  the 
court  held  that  the  payments  were  properly 
made  by  the  bank,  and,  on  the  fact  that  the 
checks  were  payable  to  the  order  of  the 
city  treasurer  ajid  indorsed  by  him,  states 
that  this  ia  not  an  unusual  form  of  makiu); 
a  check  for  a  legitimate  payment,  and  that 
there  was  nothing  in  this  form  to  indicate 
that  they  were  imt  delivered  in  payment  of 
an  approved  debt  of  the  citv;  that  bevond 
L.R.A.1915B, 


Central  Railroad  Company,  C.  W.  7an 
Voorhia,  Treaa."  Among  the  cheoka  so 
drawn  and  signed  were  three  upon  which  this 
action  is  based.  These  checks  were  for  $26,- 
461.S1,  $Z1,B44.55,  and  SIS.OOO,  respeetlvely. 
and  were  payable  to  W.  M.  Greenwood  or 
C.  W.  Van  Voorhis.  They  were  indoraeil 
by  said  Van  Voorhia,  and  not  by  said  Green- 
wood ;  were  deposited  in  the  individual  ac- 
count of  the  former  in  the  BLnickerbocker 
Trust  Company;  were  presented  by  that 
company  to  the  defendant  and  were  paid  by 
it.  Said  Van  Voorhis  had  no  right  to  such 
checks  and  his  acts  in  drawing  them 
amounted  to  a  criminal  misappropriation  of 
funda.  The  action  waa  baaed  upon  an  al- 
leged breach  of  duty  upon  the  part  of  the 
defendant  in  paying  the  checks. 

the  form  in  which  the  checks  were  made  pay- 
able, there  waa  nothing  to  inform  the  bank 
to  whom  or  for  what  purpose  they  were 
issued;  tliat  in  the  absence  of  suspicious 
circuni stances,  the  bank  had  no  duty  to 
concern  itself  with  that  subject,  and  that 
(he  presumption  is  that  its  arrangement 
with  the  treasurer,  the  official  custodian  of 
the  city's  money,  was  to  pay  checks  drawn 
in  tlie  form  which  he  was  using,  without 
reference  to  tlie  person  to  whom  they  were 
made  payable,  so  long  as  there  was  nothing 
to  indicate  that  they  were  not  given  for  a 
proper  purpose.  ' 

iTiere  is  diclum  of  like  effect  in  Goodwin 
V.  American  Nat.  Bank,  48  Conn.  550. 

Even  though  a  corporation  may  have  a 
ri^ht  of  action  against  a  bank  for  money 
paid  out  of  its  deposit  upon  a  check  pay- 
able to  an  ollicer,  and  signed  by  him  and 
others,  the  corporation  mny  lose  such  right 
by  treating  the  officer  who  received  thi^ 
money  as  the  debtor  of  the  corporation. 
Recur'itv  Warehousing  Co.  v.  American  Exch. 
N'at.  Bank,  318  App.  Div.  350,  103  N.  Y. 
Supp.  390. 

As  to  the  right  of  one  who  takes  com- 
mercial paper  of  a  corporation  in  payment 
of,  or  as  security  for,  an  individual  debt  of 
the  oflicer,  see  note  to  Kenyon  Bealtv  Co. 
V.  National  Deposit  Bank,  31  L.R.A.(N.8.) 
109. 

As  to  the  liability  of  the  bank  or  other 
de[>ositary,  or  of  the  drawee,  for  taking 
deposit  of  agent,  fiduciary,  or  other  repre- 
sentative to  pay  his  own  debt,  see  note  to 
Rochester  &  C.  xurnp.  Road  Co.  v.  Paviour, 
52  L.R.A.  7»0. 

See  note  to  McPherrin  v.  Tittle,  44  L.Rjl. 
(N.S.I  Jl05,  on  tlie  general  question  of  what 
cireunistanccB  are  sufficient  to  put  a  pur- 
ehaser  of  negotiable  paper  on  inquiry. 

As  to  the  power  of  agents  to  indorse  ne- 
gotiable paper,  see  note  to  Gage  City  Bldg. 
&,  L.  AsBO.  V.  National  Bank,  27  L.R.A.  401. 
As  to  the  liability  of  a  creditor  who  ac- 
cepts as  payment  from  a  debtor  a  check  of 
a  third  peraon  whicli  haa  been  wrongfully 
procured  by  the  debtor,  see  note  to  Hatha- 
way V.  Delaware  County,  13  L.R.A.(N.S.) 
J73.  W.  A.  E. 
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Argu«d  before  Lacombe,  Ward,  and  Soyes, 
Circuit  Judgea. 
Messrs.  Ueyn  *  Covlngion  for  plaintiff 

The  form,  the  face,  and  the  contents  of 
the  check  were  sufficient  to  put  the  defend- 
Nit  upon  inquiry,  and  the  failure  of  the 
court   below    to   ao   charge   constituted   re- 

flavuui  0.  R.  Co.  V.  Knickerbocker  Trust 
Co.  108  N.  Y.  422,  poet,  720,  92  N.  E.  :12; 
Ward  T.  City  Trust  Co.  192  N.  ¥.  61,  S4 
N.  K  586;  Squire  v.  Ordemann,  194  N.  Y. 
304,  87  N.  E.  435:  Rochester  k  C.  Tump. 
Road  Co.  V.  Paviour,  164  N.  Y.  28],  52 
L.R.A,  7B0,  G8  N.  E.  114;  Gerard  v.  McCor- 
tnick,  130  N.  Y.  281,  14  L.R.A.  234,  20  N.  E. 
115;  WilBon  V.  MetropoliUn  Elev.  R.  Co. 
120  N.  Y.  145,  17  Am.  St.  Hep.  625,  24  N. 
E,  384;  Niagara  Woolen  Co.  v.  Paeiflp  Bank, 
141  App.  Div.  265,  12S  N.  Y.  Supp.  890; 
Farmera'  Loan  t  T.  Co.  v.  Fidelity  Trust 
Co.  30  C.  C.  A.  247,  56  U.  S.  App.  729,  88 
Fed.  541. 

There  wae  no  duty  of  examination  im- 
posed upon  the  depositor. 

New  York  Produce  Exch.  Bank  v.  Hous- 
ton. 95  0.  C.  A.  251.  169  Fed.  783;  Frank 
*.  Chemical  Nat.  Bank.  84  N.  Y.  209,  38 
Am.  Rep.  601;  Clark  v.  National  Shoe  ft 
Leather  Bank,  32  App.  Div.  316,  62  K.  Y. 
Supp.  1064. 

Mesera.  Lenfi  H.  Freedman  and  Albert 
Stlckney,  with  Messrs.  Joline,  Larkln,  A 
Bathbone,  for  defendant  in  error: 

One  dealing  with  a  corporation  is  not 
bound  to  take  notice  of  any  by-laws  or 
provisions  of  the  constitution  not  express- 
ly authorized  by  the  charter  or  general  law 
under  which  a  corporation  is  organized. 

Pearsall  t.  Western  U.  Teleg.  Co.  124  N. 
Y.  256,  21  Am.  St.  Rep.  6G2,  28  N.  E.  534; 
Bacon  v.  Montauk  Brewing  Co.  130  App. 
Div.  737,  115  N.  Y.  Supp.  617;  Produce 
Exch.  Trust  Co.  t.  Bieberhach,  176  Mass. 
577,  58  N.  E.  1S2;  Montreal  t  St.  L.  Light 
6.  P.  Co.  V.  Robert  [1906]  A.  C.  196,  75  L. 
J.  P.  C.  N.  S.  33,  94  L.  T.  N.  S.  229,  13 
Manson,  184 :  Clark  i  M,  Priv.  Corp,  S  643, 
p.  1958;  Taylor,  Corp.  §  698;  Cook,  Corp. 
S  726. 

Under  the  facts  proven,  the  question  of 
wbether  the  form,  the  face,  and  the  con- 
tents of  the  check  were  sufficient  to  put  the 
trust  company  upon  inquiry  was  a  question 
of  fact  for  the  jury  to  determine. 

Even  if  the  form,  face,  and  contents  of 
the  checks  put  the  trust  company  upon  in- 
quiry, the  failure  to  charge  as  requested, 
and  the  submission  of  the  question  to  the 
jury  of  whether  the  trust  company  was  put 
upon  inquiry,  do  not   constitute   reversible 


bte  if  the  railroad  company  so  conducted  Its 
affairs  that,  by  virtue  of  its  negligence,  the 
trust  company  was  led  to  believe  that  these 
checks  were  authorized  and  proper,  and 
such  negligence  was  connected  with  the  pay- 
meat  of  the  checks. 

National  Bank  t.  Taeoma  Mill  Co.  104  C. 
0.  A.  441,  182  Fed.  1;  New  York  Produce 
Exch.  Bank  v.  Houston,  95  C.  C.  A.  2.')1, 
160  Fed.  785. 

Noyes,  Circuit  Judge,  delivered  the  opin- 
ion of  the  court: 

Upon  the  trial  the  plaintiff  claimed  that 
the  form,  face,  and  contents  of  the  checks 
were,  as  a  matter  of  law,  such  as  to  put 
the  defendant  upon  inquiry.  The  trial  court 
ruled  that  the  queation  was  one  of  fact  for 
the  jury,  and  the  assignment  of  error  based 
upon  this  ruling  brings  up  the  primary  ques- 
tion in  the  case, — a  question  which,  as  affect- 
ing the  duties  of  banking  institutions,  is  of 
far-reaching  importance. 

The  rules  for  following  trust  funds  ap- 
ply for  the  protection  of  corporations  from 
the  breaches  of  trust  of  their  officers,  and 
these  rules  have  heretofore  been  carried  to 
their  fullest  extent  by  the  courts  of  the  state 
of  New  York.  It  has  been  said  that  one  re- 
ceives at  bis  peril  from  an  officer  of  a  corpo- 
ration the  securities  of  such  corporation  in 
payment  of  his  personal  debts.  And  it  has 
likewise  been  established  that  nherc  a  per- 
son receives  from  such  an  olGcer  for  his  in- 
dividual use  corporate  obligations. drawn  by 
himseif  in  his  own  favor,  such  person  is  put 
upon,  inquiry  to  determine  whether  the 
officer  has  tlie  right  to  so  use  such  obliga- 
tions. Ward  v.  City  Trust  Co.  102  N.  Y. 
61,  84  N.  E.  585;  Squire  v.  Ordemann,  104 
N.  Y.  304,  87  N.  E.  435;  also  the  very  late 
case  of  Niagara  Woolen  Co.  v.  Pacific  Bank, 
141  App.  Div.  285,  126  N.  Y.  Supp.  890. 
Moreover,  upon  the  facts  in  this  very  case, 
the  appellate  division  for  the  first  depart- 
ment held  that  tlie  Knickerbocker  Trust 
Company,  which,  as  shown  in  the  statement 
of  facts,  received  and  collected  the  checks 
in  question,  was  bound  to  account  for  their 
proceeds.  The  court  said  that  the  checks 
on  their  face  charged  the  Knickerbocker 
Company  witli  knowledge  that  the  treasurer 
of  Ihe  plaintiff  corporation  was  converting 
its  money  to  his  own  use,  because  they  were 
drawn  to  his  order  and  deposited  to  his 
credit;  that,  having  been  put  upon  inquiry 
and  having  failed  to  make  it,  the  Knicker- 
bocker Company  was  liable  (Havana  C.  R. 
Co.  v.  Knickerbocker  Trust  Company,  135 
App.  Div.  313,  119  X.  Y.  Supp.  1035).  Up- 
on  the  appeal  in  the  Knickerbocker  Case,  108 
N.  Y.  422,  post,  720,  92  N.  E.  12,  however, 
the  court  of  appeals  approached  the  subject 
from  a  different  point  of  view  and — as  we. 
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:  its  deciaiaD—materiallf  altered  th«  ' 
underlying  rules.  The  court  assumed  that 
the  Knickerbocker  Company  was  pnt  upon 
inquiry  by  tbe  checks  and  their  deposit,  but 
aaid  that  it  was  not  bound  to  look  beyond 
the  bank  upon  which  they  nere  drHwn, — 
the  defendant  in  this  case;  that  the  defend- 
ant was  the  agent  of  the  plaintilT  "to  make 
ruprpsentations  to  third  persons  as  to  the 
validity  of  rhecks  drawn  upon  the  plain- 
tiR's  account/'  that  the  defendant  aa  agent 
might  be  liable  to  the  plaintilT  as  depositor 
for  its  mistakes,  but  tJiat  the  plaintiff  was 
estopped  to  charge  the  intermediate  liolder 
after  its  agent,  by  paying  the  chectB,  bad 
represented    that   they   were   "all   right." 

It  is  impossible  to  give  the  deeision  of 
the  court  of  appeals  a  narrow  interpretation. 
It  was  based  upon  the  assumption  that  the 
Knickerbocker  Company  was  put  upon  in- 
quiry because  the  chcoka  were  drawn  by  the 
treasurer  to  his  own  order  and  were  deposit- 
ed to  his  personal  credit.  The  inquiry  in- 
volved  two  questions: 

(1)  The  authority  of  the  treasurer  to 
.draw  cheeks  of  that  kind. 

(2)  Ills  authority  to  draw  these  checks 
and  use  them  for  his  own  purposes. 

An  answer  to  the  first  question  would  not 
have  relieved  the  holder  put  upon  inquiry. 
The  defendant  might  well  have  answered 
that  the  treasurer  was  autliorized  to  draw 
checks  to  bis  own  order,  provided  tliey  were 
to  be  used  for  corporate  purposes.  The 
question  would  have  remained  whether  he 
was  authorized  to  use  these  checks  for  his 
personal  benefit,  and  unless  the  defendant 
was  the  agent  of  the  plaintiff  to  make  rep- 
resentations as  to  the  validity  of  the  checks 
in  tliis  respect,  it  was  not — in  the  language 
of  the  opinion  referred  to — "the  agent  of  the 
Havana  Central  Railroad  Company  to  deter- 
mine whether  tlie  checks  in  controversy  were 
properly  payable  or  not."  We  think  it  clear 
that  the  decision  holds  that  a  banking  in- 
stitution is  the  agent  of  its  depositors  to 
make  representations  to  holders  of  corporate 
checks  drawn  upon  it  whether  such  checks 
are  "all  right,"  i.  c,  whether  in  respect 
of  matters  concerning  which  a  holder  is  rea- 
sonably put  upon  inquiry,  they  are  valid 
instruments  properly  payable. 

Manifestly,  the  deeision  curtails  in  marked 
degree  the  doctrine  of  following  trust  funds 
as  applied  in  fnvor  of  corporations  in  the 
case  of  breaches  of  trust  by  their  officers. 
In  the  absence  of  bad  faitli  a  bank  which 
takes  for  deposit  to  the  personal  credit  of 
an  officer  of  a  corporation,  a  corporate  check 
drawn  by  such  officer  to  his  own  order,  and 
which,  on  account  of  such  circumstance,  is 
put  upon  inquiry,  has — it  is  held — only  to 
present  it  to  the  bank  upon  which  it  is 
drawn,  and  if  it  is  paid,  then  the  former 
L.R.A.191SB. 


bank  is  relieved  of  responsibility  to  the  cor- 
poration. But  as  it  would  not  be  liable 
at  all  if  tbe  check  were  not  paid,  it  is  dif- 
ficult to  see  under  what  conditions  it  would 
be  responsible. 

If,  tiien,  we  accept  the  decision  referred 
to,  we  must  carry  the  principles  involved 
to  their  legitimate  conclusion.  If  a  bank 
of  deposit  be  the  depositor's  agent  to  make 
representations  as  to  the  validity  of  his 
checks  to  third  persons  who  are  put  upon  in- 
quiry, and  to  relieve  thereby  such  persons 
from  doing  more  than  to  present^ them  for 
payment,  tlien  the  bank  must  be  held  to  as- 
sume the  responsibility  of  obtaining  infor- 
mation concerning  the  history  of  the  checks. 
We  think  that  tbe  decision  necessarily  leada 
to  the  conclusion  that  a  bank  undertakes 
in  the  case  of  corporation  depositors  to  an- 
swer |1|  whether  an  officer  drawing  a  check 
has  general  authority,  and  <2)  with  respect 
to  checks  to  his  own  order  which  may  be 
used  for  either  proper  or  improper  purposes, 
whether  particular  ones  are  used  in  the  one 
way  or  the  other.  Otherwise  the  bank  does 
not  stand  in  the  shoes  of  the  intermediate 
holder  put  upon  inquiry,  and  the  defrauded 
depositor  is  remediless. 

But  notwithstanding  the  results  which 
seem  to  follow  the  court  of  appeals  decision. 
the  authority  of  that  court  is  so  high  and 
our  respect  for  its  opinion  so  great,  that  we 
hesitate  to  depart  from  it,  But  we  are  con- 
strained to  do  so.  The  underlying  proposi- 
tion that  a  bank  is  tbe  agent  of  its  de- 
positors to  the  extent  stated  is  so  contrary 
to  the  principles  which  we  regard  as  estab- 
lished in  the  law  of  banking,  tliat  we  are  un- 
able to  accept  it. 

Tlie  relation  existing  between  a  bank  and 
its  customers  growing  out  of  the  general  de- 
posit and  the  withdrawal  of  mooeys  is 
that  of  debtor  and  creditor,  and  the  courts, 
both  in  England  and  in  America,  have  uni- 
formly resisted  all  efforts  to  hold  the  bank 
as  trustee,  quasi  trustee,  factor,  or  agent.* 
1  Morse,  Banks  Si  Bkg.  4tb  ed,  §  289.  Tbe 
parties  deal  at  arms'  length.  This  is  true 
witli  respect  to  the  nature  of  the  deposit. 
It  is  well  settled  that  all  sums  paid  into  a 
bank  by  different  depositors  form  one  blend- 
ed fund,  and  that  the  depositor  has  only  a 
debt  owing  to  him  by  the  bank,  and  not  a 
right  to  any  specific  moneys.  So,  on  the 
other  hand,  when  the  deposit  is  made,  noth- 
ing short  of  payment  will  discharge  the 
bank;  the  loss  of  the  specific  moneys  de- 
posited is  immaterial.  And  in  respect  of 
the   payment  of   checks,   it   is   the   duty   of 


1  Of  course,  a  bank  by  particular  con- 
tract may  assume  the  functions  of  ao  agent, 
and  it  is  generally  an  agent  for  collection 
purposes.  But  these  exceptions  have  no 
bearing  upon  the  present  case. 
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the  bank  when  a  properlj'  drawn  check  is 
prea^nted  to  pay  it  if  tliere  are  sufficient 
available  funds.  But  the  baok  does  not 
make  payment  because  it  is  the  trustee  or 
a^nt  of  the  dcpoBitor.  It  maltes  it  to 
discharge  pro  tanto  the  iimple  debt  which 
it  owes  the  depoRitor,  who  b;  his  check 
givea  acquittance  for  it.  When  a  corpora- 
tion opens  a  deposit  account  with  a  ban1<, 
the  latter  must  be  satislied  that  the  officer 
sigoing  checlis  ia  authorized  to  do  eo,  and 
if  it  pay  without  question  it  takes  the 
rislt  of  twing  held  still  liable  for  the  amount 
irregularly  paid  away.  But  the  bank  as- 
sures itself  of  the  authority  of  the  corpo- 
rate officers  for  its  own  protection  in  dis- 
charging its  indebtedness  to  the  depositor, 
and  not  as  the  agent  of  the  latter.  We  think 
that  it  is  not  correct  to  say  that  a  de- 
positary bank  is  the  agent  of  the  depositor 
to  determine  whether  a  check  drawn  coU' 
forma  to  the  contract  between  them.  It 
rather  determines  the  question  at  its  peril. 
Not  accepting  Chen  the  proposition  that 
the  obligation  of  the  defendant  bank  to  the 
plaintiS  was  that  of  an  ageot,  and  looking 
at  the  case  without  regard  to  the  previous 
litigation,  we  come  to  the  inquiry  whether, 
upon  the  facta  and  circumstances  of  thie 
case,  the  defendant  was  put  upon  inquiry 
by  the  checks  in  question.  So  far  as  this  de- 
fendant was  concerned,  there  was  nothing 
suspicious  about  the  checks  except  that 
they  were  drawn  by  the  general  fiacal  officer 
to  his  own  order  anil  were  indorsed  by  him; 
other  similar  checks  had  been  drawn  and 
paid  before.  The  defendant  did  not  know 
tlie  history  oE  the  checks.  It  did  not  have 
the  knowledge  of  the  Knickerbocker  Com- 
pany that  the  treasurer  was  using  the 
checks  for  his  personal  benefit.  That  which 
it  koew  was  that  which  appeared  on  the 
checks  themselves  when  presented  for  pay- 
ment. It  appeared  that  the  treasurer  might 
have  lieen  guilty  of  a  breach  of  trust  and 
have  been  attempting  to  misappropriate  the 
moneys  of  his  corporation.  On  the  other 
hand  there  might  have  been  no  breach  of 
trust.  Tlie  checks  might  liave  been  drawn 
in  favor  of  the  treasurer  tor  entirely  legiti- 
mate corporate  purposes.  Transactions 
were  disclosed  which  might  or  might  not 
have  l>een  breaches  of  trust  according  to 
circumstances  unknown  to  the  defendant. 
In  such  circumstances,  we  think  that  it 
was  not  the  duty  of  the  defendant  to  ques- 
tion the  checks,  and  tiiat  the  language  of 
Judge  Hammond  in  Walker  v,  Manhattan 
Bank  (C.  C.)  23  Fed.  247,  255,  upon  au 
analt^uH  aubject,  is  applicable:  "At  all 
events  the  bailee  must  know  that  the  con- 
templated appropriation  Is  a  breach  of  trust, 
not  merely  that  a  certain  transaction  is 
about  to  be  consummated,  which  may  or  may 
T...R.A.1915B. 


not  be  a  breach  of  trust,  according  to  eir- 

cumstances  unknown  to  him."* 

It  must  be  observed  that  we  are  far  from 
holding  that  a  bank  is  free  under  all  cir- 
cumstances  to  pay  without  question  checks 
drawn  by  corporate  officers  to  their  own  or- 
der. While  a  bank  may  deal  with  its  de- 
positors at  arms'  lengtli,  it  must  take  care 
to  pay  out  their  moneys  only  upon  author- 
ized orders.  If  it  fail  to  use  due  care  it 
may  be  required  to  pay  again.  Consequent- 
ly, in  case  of  a  corporate  I'heck  signed  by  an 
officer  with  cKpress  or  implied  authority, 
the  mere  fact  that  it  is  drawn  to  his  own 
order  and  therefore  may  he  improperly  used 
will  not  require  the  bank  to  question  it. 
But  if  the  bank  have  knowledge  tliat  the 
officer  is  using  the  check  for  his  personal 
benefit,  e.  g.,  to  pay  his  debt  to  the  bank 
or  to  deposit  it  to  his  personal  credit,  then 
the  bank  is  put  upon  inquiry,  and  if  it  fail 

*  In  the  case  referred  to  the  court  was 
considering  the  established  rule  that  a 
banker  cannot  refuse  to  pay  a  check  merely 

liecause  he  is  aware  of  an  intended  breach 
of  trust.  TliuB,  he  is  not  justified  in  re- 
fusing to  honor  the  cheeks  of  a  depositor 
acting  in  a  fiduciary  rapacity  because  he 
'  to  believe  that  the  depositor  i" 


V.  Bobarts,  4  Madd.  Ch.  356,  20  Revised 
Rep.  306;  MerchsnU'  &.  P.  Bank  v.  Meyer, 

ea  Ark.  409,  20  S.  W.  400;  Goodwin  v. 
American  Kat.  Bank,  48  Conn.  5.50;  also 
Central  Nat.  Bank  v.  Connecticut  Mut.  L. 
Ins.  Co,  104  U.  S.  54,  26  L.  ed.  693.  Of 
course,  these  principles  are  only  analogous 
to  those  involved  in  the  present  case.  They 
have  been  placed  upon  the  ground  that  tile 
bank  is  not  called  upon  to  make  itself  a 
party  to  the  inquiry  between  the  trustee 
and  -his  beneficiary,  a  third  persuu,  while 
here  the  corporation  whose  funds  were  rais' 
appropriated  was  not  a  third  person,  but 
was  itself  the  bank's  customer.  Still  the 
treasurer  of  a  corporation  is  its  trustee. 
When  he  is  authoriiied  to  draw  checks  the 
bank  holding  availabie  funds  is  bound  to 
honor  them.  And,  in  the  absence  of  knowl- 
edge, this  is  true  with  respect  to  checks 
drawn  to  his  own  order,  because  such 
checks  may  be  for  legitimate  purposes. 
Certainly  if  a  bank  is  not  justified  m  re- 
fusing a  trustee's  check  by  incidental 
knowledge  that  he  plana  a  misappropria- 
tion of  funds,  it  is  not  required  to  ques- 
tion corporate  checks  by  the  mere  fact  that 
their  form  is  adapted  to  permit  a  misuse 
of  funds.  On  the  other  hand,  as  a  bank  is 
affected  with  knowledge  of  the  misuse  of 
trust  funds  when  a  depositor  seeks  to  pay 
his  own  debt  to  the  bank  with  funds  to  his 
credit  in  a  fiduciary  capacity,  so  it  is 
proper  that  a  bank  should  be  put  upon 
Inquiry  tij  information  that  an  officer  is 
usmg  a  corporate  check  for  his  own  t>eneflt. 
But  there  is  nothinjj  in  the  analogy  which 
should  push  the  bank's  liability  further. 
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to  make  it,  pays  at  its  peril.    But  the  bank 

owes  thie  obligation  not  beeauee  it  is  the 
representative  of  the  depositor,  but  because 
it  has  no  right  to  diBphnrge  its  debts  to 
its  depositors  except  on  their  authorized 
orders,  and  a  check  misused  by  a  corporate 
officer  cannot  be  regarded  by  a  banlc  having 
notice  of  its  misuse  as  an  authorii^ed  order. 
It  must  also  be  observed,  from  another 
point  of  view,  that  to  relieve  a  bank  from 
questioning  the  validity  of  checks  in  the 
form  under  consideration  works  no  real  in- 
justice to  corporation  depositors,  Corpora- 
tions may  protect  themaelvcs  by  requiring 
counter  signatures,  provided  they  notify  the 
bank  of  the  requirement.  If  tliey  do  not 
choose  to  do  so,  it  may  fairly  be  presumed 
til  at  they  prefer  the  risk  to  the  incon- 
venience. In  such  circumstances,  it  is  not 
unfair  to  the  depositor  to  say  that  if  the 
bank  have  notice  or  knowledge  of  wrong- 
doing, it  must  make  inquiry,  but  that  if 
nothing  wrong  in  the  history  of  a  check  is 
brought  to  its  attention,  it  is  not  called 
upon  to  inquire  about  it;  that  a  bank  is 
not  bound  to  question  every  corporate  check 
regardless  of  amount — and  manifestly  no 
line  can  be  drawn — merely  because  it  is 
drawn   by   a   corporate   olhcer   to   his   own 

For  these  reasons,  we  think  tliat,  as  a  mat* 
ter  of  law  upon  the  undisputed  (acts,  the 
defendant  was  not  put  upon  inquiry  bj  the 
face,  form,  and  contents  of  the  checks,  and 
that  the  trial  court,  in  submitting  the  ques- 
tion to  the  jury,  gave  the  plaintiff  more 
favorable  instructions  than  it  was  entitled 
to.  This  coDclusion  disposes  of  the  principal 
question  in  the  case,  and  renders  unneces- 
sary the  consideration  of  tlie  subsidiary 
questions  relating  to  the  defendant's  duty  if 
put  upon  inquiry,  aljd  to  the  plaintiff's  neg- 
ligence. It  also  depriveH  of  any  prejudicial 
effect  the  rulings  upon  the  examination  of 
one  of  the  plaintiff's  officers. 

Only  one  more  question  need  be  con- 
sidered. The  by-laws  of  the  plaintiff  corpo- 
ration were  offered  in  evidence  for  the  pur- 
pose of  showing  that  two  signatures  were 
required  upon  all  checks  drawn  upon  its 
bank  accounts,  and  were  not  admitted.  Bnt 
there  was  no  evidence  otTered  to  show  that 
the  defendant  had  any  knowledge  of  this  re- 
quirement or  that  it  was  customary.  In  the 
absence  of  such  additional  proof  we  think 
that  the  by-laws  were  properly  excluded.  A 
bank  is  undoubtedly  held  to  a  knowledge  of 
all  that  the  charter  of  a  corporation  de- 
positor discloses  as  to  the  authority  of  its 
officers  to  withdraw  moneys.  It  is  also 
bound  t«  know  what  the  general  laws  under 
which  the  corporation  is  organiied  provide 
upon  the  subject.  So,  perhaps,  it  may  he 
charged  with  notice  of  by-laws  particularly 
L.R.A.1915B. 


authorised  by  the  charter  or  general  laws. 
But  with  respect  to  an  ordinary  by-law  like 
the  one  in  question,  we  think  it  the  1>etter 
view  that  it  is  incumbent  upon  the  corpo- 
ration to  bring  the  by-law  to  the  notice  of 
the  bonk,  rather  than  for  the  bank  to  in- 
quire whether  such  a  by-law  exists.  Besides 
such  by-iaws  may  be  waived,  and  they  were 
undoubtedly  waived  in  this  case.  The  plain- 
tifl  knew  for  a  considerable  period  before 
the  time  of  the  checks  in  question,  that  its 
checks  were  being  paid  upon  one  signature, — 
that  of  its  general  flscal  officer, — and  made 
no  objection.  If  there  had  been  error  in  tlie 
ruling  it  would  not  have  t>een  prejudicial. 
The  judgment  of   the   District   Court   is 


Petition  for  rehearing  denied. 

Petiti(Hi  for  writ  of  certiorari  denied  by  ■ 

the  Supreme  Court  of  the  United  States, 
April  6,  1914,  234  U.  8.  755,  S8  L.  ed. 
1678,  34  Sup.  Ct.  Rep.  073. 
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(198  N.  Y.  422,  92  N.  E.  12.) 

Pleading  —  anthorlly  of  agent  —  sulll' 
clencr. 

1.  That  the  treasurer  of  a  corporation 
hn.d  no  right  to  draw  its  cliecks  to  his  own 
order  is  not  charged  by  an  allegation  in  a 
complaint  that  he  had  no  authority  to 
draw  upon  the  account  of  the  corporation 
except  for  the  purposes  of  its  business. 
Bank  —  title  to  rfieck  —  itresumptioii. 

2.  A  bank  to  which  is  pri:seuted  for  de- 
posit a  check  payable  to  the  order  of  the 
one  presenting  tt  may  properly  regard  it 
as   his  property. 

Check  —  |iayin«nt  —  evidence  <tt  draw- 
er's aulliorlty. 

3.  The  payment  by  a  bank  of  checks 
drawn  upon  the  account  of  a  corporation 
by  its  treasurer  to  his  own  order,  to  a  bank 
in  which  be  had  deposited  them,  is  sufficient 
evidence  as  between  the  corporation  and  the 
depositary    of    his    uthority    to    draw    the 

Note.  —  Havana  C.  R.  Co.  v.  Kkickeb- 
BOCKEB  Trl'st  Co.  makes  it  tlie  duty  of  a 
bank  in  dealing  with  checks  drawn  by  a 
corporation  by  an  oflicer  thereof  to  his  own 
order,  to  malte  some  inquiry  aa  to  tihe  au- 
thority of  such  officer,  but  treats  the  pre- 
sentation of  such  check  to  the  bank  on  which 
it  is  drawn  as  fulfilling  its  duty  in  thit  re- 
gard, BO  that  if  the  clicck  is  paid,  the  ftmt 
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checks  in  that  form,  to  entitle  it  to  bold  the 
proceeds  as  his  property  and  honor  bis 
checka  tberelor,  although  the  treasurer  in 
fact  exceeded  his  authority  so  that,  as  be- 
tween himself  and  the  corporation,  the 
checks  were  invalid. 

Bank  —  authority  to  drtcrmlne  valldllr 
ot  ctaeck. 

4.  The  bank  with  which  one  opens  as  ac- 
count has  the  power  to  determine  whether 
or  not  a  check  drawn  upon  the  account  con- 
forms to  the  contract  between  itself  and  the 
customer,  and  a  holder  of  the  check  per- 
forms his  duty  if  he  makes  inquiry  of  the 
drawee  as  to  the  ralidit;  of  the  check  which 
purports  to  be  drawn  on  aueh  account. 

(May   17,  1910.J 

APPEAL  by  defendant  from  an  order  of 
the  Appellate  Division  of  the  Supreme 
Court,  First  Department,  affirming  an  in- 
terlocutory judgment  overruling  defend- 
ant's demurrer  to  the  complaint  in  an  ac- 
tion brought  to  recover  the  procei'da  of 
certain  checks  deposited  by  f.  W.  Van 
Voorhia,  a  former  treasurer  of  the  plain- 
tiff, to  the  credit  of  his  bank  account  in 
the  defendant  company.     Reversed. 

The  facta  are  stated  in  the  opinion. 

The  certified  question  referred  to  in  the  | 
opinion  was  as  follows:  Does  the  com- j 
plaint  state  facts  BufHcient  to  constitute ; 
a  cause  of  action?  i 

Messrs.  Jnllen  T.  Davis  and  Herbert  | 
Barry,  for  appellant:  ! 

The  defendant  received  for  deposit  the 
cheeks  in  question  in  ^ood  faith  and  under 
such  circumstances  as  created  no  actual 
notice  of  any  improper  purpose  on  the  part 
of   its  depositor. 

Goshen  Nat.  Bank  v.  State,  141  N.  Y. 
379,  36  S.  E.  3)B;  Campbell  t.  Upton,  66 
App.  Div.  434,  73  N.  V.  Supp.  1084;  Aah- 
ton  V.  Atlantic  Bank,  3  Allen,  217.  i 

The  first  and  third  cheeks  havin);  been  j 
duly  accepted  hy  the  Central  Trust  Com-  j 
pany,  in  legal  effect  a  new  instrument  was  [ 
created  to  which  plaintiff  waa  not  a  party;  I 
and  it  should  not  be  permitted  to  maintain 


I  ita    claim     against    defendant    upon    such 

Negotiable  luBtrument*  Law,  §g  112,  321, 
325;  Morse,  Banks  t  BUg,  S  414;  First  Nat. 
Bank  v.  I^ach,  5-2  N,  Y.  360,  11  Am. 
Rep.  T08;  Thomson  v.  Bank  of  British 
N.  A.  B2  N.  Y.  1;  Meuer  v.  Phenix  Nat. 
Bank,  94  App.  Div.  331,  88  N.  Y.  Supp.  83; 
MerchanU'  Nat.  Bank  v.  State  Nat.  Bank, 
10  Walt.  604,  19  L.  ed.  lOOB;  WiUeta  T. 
Phoenix  Bank.  2  Duer.  121. 

Where  a  fiduciary  draws  a  check  to  his 
individual  order  and  deposits  it  elsewhere 
in  his  individual  account,  and  subsequent- 
ly uses  the  proceecis  in  breach  of  hb  trust, 
the  bank  receiving  such  deposit  is  not  li- 
able for  the  proceeds,  in  the  absence  of  act- 
ual knowledge  of  the  fiduciary's  misconduct 
or  of  circumstances  sitlHcieRt  to  put  it  upon 
inquiry. 

Gray  v.  Johnston,  L.  R.  3  H.  L.  1,  10 
Week.  Rep.  842;  Coleman  v.  Bucka  &,  O. 
Union  Bank  [1897]  2  Ch,  243.  66  L.  J.  Ch. 
N.  S.  684,  76  L.  T.  N.  S.  084,  45  Week.  Rep. 
610;  Shields  v.  Bank  of  Ireland  [1901]  1 
1.  R.  222;  Mills  v.  Nassau  Bank,  62  Misc. 
243,  lOZ  N.  Y.  Supp.  1119;  Ashton  v.  At- 
lantic Bank,  3  Allen,  217;  Batchelder  v. 
Central  Nat.  Bank,  188  Mass.  25,  73  N.  E. 
1024;  Goodwin  v.  American  Nat.  Bank,  48  . 
Conn.  650;  Safe  Deposit  1  T.  Co.  *.  Dia- 
mond Nat.  Bank.  104  Pa.  334.  44  Atl.  10S4; 
Rhinehart  v.  New  Madrid  Bkg.  Co.  SO  Mo. 
App.  381,  73  S.  W.  315:  Martin  v.  Kansas 
Nat.  Bank.  86  Kan.  05.1,  72  Pac.  218. 

-Mr.  TlioiiiaB  H.  Paton.  for  American 
Banker's  Association,  intervener: 

Where  a  corporation  treasurer  authori7ed 
to  draw  checks  for  corporation  purposes 
draws,  as  treasurer,  the  corporation's  check 
to  his  individual  order,  which  he  deposits 
elsewhere  in  hia  personal  account,  and  after 
collection  witltdraws  the  proceeds  in  viola- 
tion nf  his  trust,  the  bank  of  deposit  is 
not  charged  with  notice  of  the  misappro- 
priation nor  put  upon  inquiry  by  the  mere 
form  and  contents  of  the  check. 

Gray  v.   Johnston,   L.   R.   3   H.   L.   1,   16 


bank  is  entitled  to  regard  the  authority 
of  the  officer  to  draw  the  check  in  sueh 
form  as  established,  at  least,  so  far  as  it 
is  concerned.  Applying  the  doctrine  of  this 
case  in  a  subsequent  case  involving  a  check 
payable  to  a  corporation  end  indorsed  bv 
its  president.  It  was  held  that  a  bank  which 
accepted  and  credited  to  the  account  of  a 
firm  in  which  the  president  of  the  corpora- 
tion was  interested,  checks  drawn  to  the 
order  of  the  corporation  and  indorsed  mive- 
ly  by  the  corporation  by  the  member  of  the 
above  Arm  as  president,  without  any  inquiry 
as  to  the  authority  of  the  president  to  so 
indorse  the  checks  or  deal  with  them,  is 
liable  to  the  oarporation  for  the  loss  re- 
Bulting.  Niagara  Woolen  Co.  v.  Pacific 
1..R.A1015B.  46 


Bank,  141  App.  Div.  265,   126  N.  Y.  Supp. 
890. 

The  theory  on  which  Havaba  G.  R.  Co. 
V.  Knickebbocker  Trust  Co.  is  based  is 
that  the  bank  of  deposit  is  the  a^nt  of  the 
corporate  depositor  as  to  all  third  parties 
who  may  receive  checks  drawn  upon  the  ac- 
count to  determine  and  declare  whether 
such  checks  were  genuine  and  drawn  with- 
in the  scope  of  the  authority^  of  the  ofScer 
drawing  them.  This  theory  is  disapproved 
in  Havana  C.  R.  Co.  v.  Central  Trust  Co. 
ante,  715,  a  subsequent  action  by  tjie  cor- 
poration against  the  bank  of  deposit  for  pay- 
ing out  the  moner  on  the  checks  involved  in 
Havasa  C.  R.  Co.  v.  KNirKRRRocKEi)  TniiST 
Co.     And  see  note  to  former  case. 
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VVi-ek  Rep.  342;  Columan  v,  Bucks  k  0.  Un- 
ioQ  Bank  [1897]  2  Cfa.  243,  66  L.  J.  Ch. 
a.  S.  604,  7fi  JL.  T.  N.  S.  084,  45  Week.  Kep. 
610;  SbieldB  v.  Bank  of  Ireland  [1901]  1  I. 
B.  222;  Batcbelder  v.  Central  Nat.  Beok, 
188  Mass.  25,  73  N.  E,  1024;  Safe  Deposit 
&  T,  Co.  V.  Diamond  Kat,  Bank,  194  Pa.  334, 
44  Atl.  1004;  Duckett  v.  National  Mechan- 
ics' Bank,  SO  Ud.  400,  39  L.B.A.  84,  03  Am. 
St.  Rep.  513,  38  Atl.  083. 

Tlie  rule  that  where  an  agent  draws  a 
corporation  check  payable  to  liimself,  and 
ueea  it  to  pay  his  individual  debt,  the 
payee  takes  with  notice  of  the  fraud,  does 
not  apply  to  the  bank,  which  merely  re- 
ceives the  check  in,  and  pays  its  proceeds 
from,  the  personal  account  of  the  agent. 

Ward  V.  City  Trust  Co.  192  N.  Y.  61,  84 
N.  E.  686;  Rochester  &  C.  Turnp.  Road  Co. 
V.  Paviour,  164  K.  Y.  281,  52  L.R.A.  7B0, 
r.8  N.  E.  114;  Gerard  v.  McCormick,  130 
-V.  Y.  261,  14  L.K.A.  234,  29  N.  E.  115; 
Campbell  v.  Mannfactiirera'  Nat.  Bank,  67 
N.  J.  L.  301,  01  Am.  St.  Rep.  43S,  61  Atl. 
407;  Montvale  v.  People's  Bank,  T4  N.  J. 
L.  464,  67  Atl.  67. 

Messrs.  AUred  A.  Wheat  and  Jordan 
J.  Rollins,  for  New  York  State  Banker's 
Associailon.  intervener; 

The  decision  of  the  court  below  carries 
the  doctrine  of  notice  as  applied  to  those 
receiving  negotiable  instrument?  far  be- 
jond  the  limit  whieli  has  heretofore  been 
set  by  the  courts  or  by  statutory  enactment. 
Magee  v.  Badger,  34  K,  Y.  249,  90  Am. 
Dec.  691;  Vosburgh  v.  Diefendorf,  llfl  N. 
Y.  357,  16  Am.  St.  Rep.  830,  23  N.  E.  801; 
Canajoharie  Nat.  Bank  v.  Diefendorf,  123 
N.  Y.  ISl,  10  L.R.A.  676,  2.i  N.  E.  402; 
Jot  v.  Diefendorf,  130  N.  Y.  6,  27  Am.  St. 
Rep.  484,  28  N.  E.  602;  Knox  v.  Eden 
Uusee  American  Co.  148  N.  Y.  441,  31 
l..Rji.  779,  61  Am.  St.  Rep.  700.  42  K.  E. 
888;  Jarvis  v.  Manhattan  Beaeh  Co.  148 
N.  Y,  652,  31  L.R.A.  776,  51  Am.  St.  Rep. 
727,  43  N.  E.  08;  American  E\ch.  Kat. 
Bank  v.  New  York  Beltiri;}  Jt  Packing  Co. 
148  N.  Y.  698,  43  N.  E.  168;  Checver  v. 
Pittsburgh,  S.  k  L.  E.  R.  Co,  150  N.  Y. 
GO,  34  L.R.A.  69,  55  Am.  St.  Rep.  646,  44 
N    E.  701. 

Messrs.  Heyn  A  Covington,  for  respond- 
ent: 

Van  Voorliis's  attempt  to  deposit  the 
cheek  in  his  individual  account  was  a 
transaction  showing  an  attempt  on  his 
part  to  lend  the  plaintiff's  money  to  the 
defendant  under  an  agreement  by  which  it 
was  to  pay  it  back  to  him  personally,  and 
such  circumstances  demand  an  inquiry  on 
the  part  of  the  defendant. 

Ward  V.  City  Trust  Co.  192  N.  Y.  61, 
84  N.  E.  685;  Squire  v.  Ordemann,  194  N. 
Y.  394,  87  N.  E.  435;  Farmers'  Loan  t  T. 
L.R.A,1015B. 


Co.  V.  Fidelity  Trust  Co.  30  C.  C.  A.  247, 
.■i8  U.  S.  App.  729,  86  Fed.  541;  Rochester 
&  C.  Turnp.  Road  Co.  v.  Paviour,  164  N,  Y. 
281,  62  L.R.A.  790,  58  N.  E.  114;  Gerard 
v.  McCormick,  130  N.  Y.  261,  14  L.R.A, 
234,  29  N.  E.  116;  Wilson  v.  MctropoliUn 
Elev.  R.  Co.  120  N.  Y.  145.  17  Am.  St.  Rep. 
626,  24  N.  E.  384. 

The  fact  that  the  defendant  received  the 
checks  in  suit  as  a  banker,  for  deposit  to 
Van  Voorhis's  individual  account,  and  not 
in  payment  of  an  antecedent  debt,  cannot 
relieve  it  from   liability. 

V\ilson  v.  Metropolitan  Elev.  R,  Co.  120 
N,  Y,  145.  17  Am.  St.  Rep.  625,  24  N.  E. 
384;  Farmers'  Loan  &  T.  Co.  v.  Fidelity 
Trust  Co.  30  C.  C,  A.  247,  66  U.  S.  App. 
729,  86  Fed.  541;  Robinson  v.  Chemical 
Nat.  Bank,  80  N.  Y.  404;  Schmidt  v.  Gar- 
field Nat.  Bank,  64  Hun,  298,  19  N.  Y. 
Sup  p.  252. 

Wlllard  Bartlett,  J.,  delivered  the  opin- 
ion of  the  court; 

This  appeal  involves  the  sufficiency  of  a 
complaint  which  contains  the  following  al- 
legations: The  plaintiff  is  a  New  Jersey 
corporation  organized  to  operate  a  railroad 
in  the  island  of  Cuba.  The  defendant  is  a 
New  I'ork  corporation  authorised  to  do 
the  business  of  a  trust  company,  including 
the  receipt  of  deposits  and  the  *itbdraw. 
al  uE  tlie  aarne  on  checks,  drafts,  or  orders, 
with  its  principal  place  of  business  in  the 
city  of  New  York.  •  On  February  23,  1908, 
the  plaintiff  by  C.  W.  Van  Voorhis,  its 
treasurei,  opened  a  deposit  account  with 
the  Central  Trust  Company  of  New  York  in 
its  name  under  an  arrangement  by  which 
cheeks  drawn  upon  said  account  were  to 
bear  tl>e  following  signature;  "Havana 
Central  Railroad  Company,  C.  W.  Van 
Voorhis,  Treasurer."  Between  April  21  and 
June  16.  1900,  without  the  knowledge  of 
any  other  officer  or  employee  of  the  plain- 
tiff, C.  W.  Van  Voorhis  drew  and  signed 
three  checks  upon  this  account  with  the 
Central  Trust  Company,  the  first  dated 
.Ipril  2f.  l!)Oa.  for  3^22,401.81,  payable  to 
the  order  of  W.  M.  Greenwood  or  C.  W. 
Van  Voorhis;  the  second  dated  Hay  23, 
inOO.  for  $21,944.46,  payable  in  the  alter- 
native to  the  same  persons,  and  the  third. 
dated  June  14,  1906,  for  $15,000,  payable 
like  the  two  others.  Each  of  these  checks 
was  signed  ''Havana  Central  Railroad  Com- 
pany, C.  \V.  Van  Voorhis,  Treasurer;" 
each  was  indorsed  by  C.  W.  Van  Voorhis; 
and  each  was  deposited  by  him  in  a  bank 
account  in  his  own  individual  name  which 
lie  kept  with  the  defendant.  The  flrst  and 
third  ehecks  were  accepted  by  the  Central 
Truat  Company  before  payment,  and  the 
lint  of  each  check  was  paid  by  the  Cen- 
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tral  Trust  Company  to  tlic  defendant  sud 
credited  by  the  defendant  to  C.  W.  Van 
VoorhJB  in  his  individuHl  liank  account  al- 
ready mentioned.  The  Central  Trust  Com- 
pany charged  such  payments  to  the  plain- 
tiff corporation.  After  the  deposit  with 
the  defendant  of  the  amounts  reprrsented 
by  theBe  eheclu  in  the  individual  account 
of  C,  W.  Van  Voorhis,  he  was  permitted  to 
draw  upon  said  account  and  did  dran  upon 
it  until  July  7,  1900,  when  the  account  was 

The  eomplaint  further  alleges  that  C.  W. 
\'an  Voorhis  deposited  the  checks  and  ueed 
the  proceeds  thereof  for  his  own  purposes 
without  any  right  or  authority  so  to  do. 
and  that  he  had  no  right  or  authority  to 
draw  upon  the  account  of  the  plaintiff,  or 
to  use  its  funds  except  for  the  purposes 
of  the  plaintiff's  business,  and  that  the 
jilaintifT  was  not  at  any  of  tlie  times  here- 
tofore mentionetl  indebted  to  C.  W,  Van 
^'oorhis  in  any  sum  wliataoever,  and  that 
notice  or  inquiry  by  the  defendant  to  and 
of  the  plaiotiiT  would  have  ri^vealed  these 
factfl,  and  would  have  shown  tliat,  by  draw- 
ing the  checks  in  the  form  already  de- 
scribed and  depositing  them  in  his  individ- 
ual account  with  tlie  defendant,  the  said 
C.  W.  Van  I'oorliis  was  wrongfully  misap- 
propriating and  converting  the  same  to  his 
own  use;  but  the  defendant  did  not  make 
any  inquiry  of  the  plaintilT,  or  anyone  else, 
concerning  the  cheeks,  or  give  any  notice 
to  the  plaintilf  in  regard  to  their  deposit 
with  the  defendant.  It  is  allegni  that  on 
account  of  these  matters  the  defendant  has 
had  and  received  $59,406.26  of  the  moneys 
of  the  plaintiff,  end  thereby  became  in- 
debted to  the  plaintiff  in  said  sum,  no  part 
of  wliich  haa  been  paid  except  that  43,5117. ■ 
ni  lias  l>een  received  by  the  plaintiff  from 
the  said  C.  W.  Van  Voorhis  in  reduction 
of   the  amount   represented   by   the   third 

It  will  be  observed  that  the  complaint 
containa  no  averment  of  any  conversion  by 
the  defendant.  The  only  conversion  alleged 
is  a  misappropriation  of  C.  W.  Van  Voor- 
his. tlie  plaintiff's  treasurer.  The  action  is 
for  money  had  and  received;  the  manifest 
theory  of  the  pleader  being  that  the  de- 
fendant, by  receiving  the  checks  for  depos- 
it in  the  individual  personal  account  of  the 
plaintifTs  treasurer  under  the  circumstan- 
ces disclosed  by  the  complaint,  has  become 
legally  obligated  to  repay  the  money  rep- 
resented by  those  checks  to  the  plaintiff 
■  corporation.  This  theory  is  based  on  the 
proposition  that  the  checks  when  presented 
to  the  defendant  for  deposit  bore  upon 
their  face  what  the  learned  counsel  for  the 
respondent  calls  "a  shadow,"  which  ought 
to  have  prevented  the  defendant  from  tak- 
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ing  them  or  collecting  the  proceeds  with- 
out inquiry  frora  some  responsible  officer 
of  the  plaintiff  corporation  other  than  its 
treasurer  as  to  his  authority  to  draw 
checks  against  the  funds  of  the  corporation 
payable  to  bis  own  individual  order. 

The  complaint  does  not  allege  that  C.  W. 
Van  Voorhis,  the  pUintilT's  treasurer,  was 
not  auttiorized  to  dran  checks  in  this  form. 
It  merely  avers  that  he  had  "no  right  or 
authority  to  draw  upon  said  account  of 
the  plaintiff,  or  to  use  its  funds  except  for 
the  purposes  of  the  plaintiff's  business." 
This  averment  does  not  negative  the  idea 
that  the  purposes  of  the  plaintiff's  business 
may  have  required  its  treasurer  on  occa- 
sion to  draw  checks  upon  the  corporation 
account  payable  to  himself  individually; 
the  allegation  simply  amounts  to  an  aver- 
ment that  be  WHS  not  authorized  to  draw 
these  particular  Llieiks  to  his  own  order, 
and  that  the  defendant  could  have  ascer- 
tained that  fact  upon  due  inquiry.  The  case 
really  turns  upon  a  determination  as  to 
what  were  the  rights  of  the  defendant  and 
its  duties  toward  the  plaintiff  upon  the 
presentation  of  the  checks  tor  deposit  in 
the  individual  account  of  the  treasurer.       i 

The  defendant  could  properly  r^ard  the 
checks  aa  the  property  of  C.  W.  Van  Voor- ' 
his.  Tha  possession  of  a  bank  cheek  pay- 
able to  the  order  of  the  holder  la  presump- 
tive evidence  of  ownership.  2  Dan.  Xeg. 
Inst  4th  ed.  g  1652.  In  behalf  of  the  re- 
pondent,  it  is  argued  that  the  fact  that  the 
checks  were  drawn  by  the  treasurer  in  he- 
half  of  the  corporation  payable  to  himself 
individually  cast  suspicion  upon  them,  and 
imposed  upon  the  banking  institution  to 
which  they  were  offerei]  for  deposit  a  duty 
to  make  some  inquiry  as  to  their  validity 
before  it  dealt  with  them  as  the  property 
of  the  payee.  If  it  be  conceded  that  the 
offer  of  such  a  check  for  deposit  to  the  in- 
dividual account  of  an  officer  calls  for  some 
inquiry  on  the  part  of  the  Irank  to  which  it 
is  offered  as  to  the  extent  of  his  authority 
in  the  premises,  I  am  of  opinion  that  the 
Knickerbocker  Trust  Company  in  the  pres- 
case  did  all  that  the  law  demands. 
When  it  caused  the  three  checks  to  be  pre- 
sented to  the  Central  Trust  Company  for 
payment,  it  thereby  virtually  made  a  two- 
fold inquiry  of  that  institution :  ( 1 ) 
Whether  the  checks  bore  the  genuine  sig- 
nature of  an  ol!icer  authorized  to  sign 
checks  in  behalf  of  the  Havana  Central 
Railroad  Company;  and  (2)  whether  C.  W, 
Van  Voorhis,  the  treasurer  of  the  Havana 
Central  Railroad  Company,  had  authority 
to  draw  checks  upon  the  account  of  the 
corporation  payable  to  his  individual  ac- 
count. The  drawee  of  a  bill  of  exchange  Is 
bound  to  know  the  aignature  of  the  drawer 
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and  hia  capacity  to  drnn  the  bill.  1  Daniel 
on  Negotiable  iDBtrumenta  (4th  Kd.)  §g 
534,  535.  The  acceptance  of  the  bill  is  an 
acknowledgment  of  the  genuineness  of  the 
signature  and  the  authority  of  the  drawer. 
So  the  parment  of  these  checks  b;  the 
Central  Trust  Company  upon  their  pre- 
sentation at  the  instance  of  the  Knicker- 
bocker Trust  Company  was  an  acknonl 
edgment  bj  the  deposit  bank  of  the  Havana 
Central  Railroad  Company  that  C.  W.  Van 
Voorhis,  its  treasurer,  possessed  authority 
from  the  railroad  corporation  to  draw  pre- 
cisely Biicli  checks  in  precisely  the  form  in 
which  they  were  drawn.  The  Havana  Cen- 
tral Railroad  Company,  by  opening  its  de- 
posit account  with  the  Central  Trust  Com- 
pany, constituted  the  latter  corporation  its 
agent  as  to  all  third  parties  who  mt;;ht 
receive  cheeks  drawn  upon  that  account,  to 
determine  and  declare  whether  eueh  checks 
were  genuine  and  were  drawn  within  the 
scope  of  the  treasurer's  agency  as  estab- 
lished by  the  contract  between  the  Central 
Trust  Company  and  the  railroad  corpora- 
tion. When  the  Central  Trust  Company 
by  paying  these  checks  declared  to  the 
Knickerbocker  Trust  Company  that  they 
were  genuine  obligations  of  the  railroad 
corporation  which  the  treasurer  had  au- 
thority to  draw,  the  Knickerbocker  Trust 
Company  ivas  not  obligated  by  law  to  make 
any  further  inquiry,  but  was  authoriied  to 
deal  with  the  proceeds  of  the  checks  as  the 
individual  property  of  the  payee,  and  after 
it  has  turned  over  such  proceeds  to  him 
it  cannot  be  eooipelled  to  restore  them  to 
the  Havana  Central  Railroad  Company 
merely  because  the  Centra)  Trust  Company 
ought  to  have  withheld  payment  of  the 
checks. 

The  distinguishing  feature  between  this 
case  and  the  cases  relied  upon  to  support 
the  judgment  which  has  been  rendered 
herein  is  that  in  the  eases  cited  the  form 
of  the  transaction  was  notice  to  the  party 
receiving  the  check  or  other  instrument 
that  it  was  sought  to  be  used  to  pay  an 
individual  debt  out  of  trust  funds.  Here 
the  checks  were  not  designed  to  discharge 
any  obligation  owing  to  the  defendant.  The 
defendant  merely  collected  the  amounts 
thereof  and  placed  the  same  to  the  credit 
of  the  payee.  It  is  conceded  that  they  were 
properly  signed  as  checks  upon  the  plain- 
tiff's bank  account  with  the  Central  Trust 
Company;  that  is  to  say,  they  were  signed: 
"Havana  Central  Railroad  Company,  C.  W. 
Van  Voorhis,  Treasurer."  As  has  already 
been  pointed  out,  the  complaint  does  not 
all^e  that  Mr.  Van  Voorhis  had  no  au- 
thority to  draw  checks  upon  this  account 
to  his  own  order.  The  allegation  is  mere- 
ly that  he  bad  no  right  or  authoritv  to 
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draw  upon  tka  account  of  the  plaintiff  or 
to  use  its  funds  except  for  the  purposes  of 
the  plaintiff's  business,  and,  in  aubetancc. 
that  these  checks  were  not  drawn  for  such 
purposes,  as  the  defendant  might  have  as- 
certained upon  proper  inquirj'.  But  what 
inquiry  and  of  whomT  The  obvious  course, 
as  it  seems  to  me,  was  to  present  the  checka 
for  payment  to  the  institution  upon  which 
they  were  drawn.  If  it  paid  them,  such 
payment  const itut«d  the  most  emphatic 
assertion  upon  the  part  of  the  plaintiff's 
own  deposit  bank  that  under  the  arrange- 
ment existing  between  it  and  the  plaintiff 
the  plaintiff's  treasurer  was  authorized  to 
draw  just  such  checks  payanble  to  his  own 
order.  The  defendant  having  relied  upon 
that  assertion  and  subsequently  paid  away 
the  money  thus  collected,  the  plaintiff  cor- 
poration is  estopped  from  denying  that  ita 
treasurer  in  fact  poBsessed  authority  to 
draw  the  checks. 

But  it  is  ssid  that  inquiry  of  the  plaio- 
tifT's  deposit  bsnk  was  not  enough,  because 
it  was  not  the  plaiiitiff'B  agent  to  make 
representations  to  third  parties  as  to  the 
validity  of  checks  drswn  upon  the  plaia- 
tiff's  account.  I  think  otherwise.  It  seems 
to  me  til  at  when  a  corporation  opens  an 
aceoiint  with  a  banking  institution  it  con- 
fers upon  that  institution  the  power  to 
determine  whether  any  check  drawn  upon 
the  account  conforms  to  the  contract  be- 
tween the  depositor  and  the  depositary. 
When  it  makes  a  mistake  in  the  determina- 
tion of  such  a  question,  the  depositary  may 
be  liable  to  the  depositor:  but  the  deposit- 
or cannot  recoier  hack  the  money  paid  on 
such  cheek  to  a  third  pernnn  who  has  re- 
ceived it  in  good  faith,  relying  on  the  rep- 
resentation of  the  deposit  bank  that  the 
check  was  all  right,  and  has  subsequently 
parted  with  the  money. 

The  case  of  Ward  v.  'City  Trust  Co.  192 
N.  Y.  61,  64  N.  E.  685,  differs  essentinlly 
from  the  case  at  bar  in  the  fact  that  the 
corporation  check  there  in  controversy  waa 
delivered  to  the  defendant  in  payment  of 
a  personal  loan.  In  Squire  v.  Ordemann, 
194  N.  Y.  394,  87  X.  E.  435,  the  check  was 
that  of  executors  given  in  payment  of  an 
individual  debt.  The  onlv  point  decided 
in  Robinson  v.  Chemical  Nnt.  Bank.  86  N, 
Y.  404,  which  has  any  possible  application 
here,  woa  the  obvious  proposition  thaf  the 
indorsement  of  a  check  drawn  to  the  order 
of  a  principal,  hy  an  agent  having  no  au- 
thority to  indorse,  could  not  operate  to 
transfer  title  to  the  paper.  The  principal 
matter  litigated  in  the  ease  of  Bank  of  New 
York  Nat.  Bkg.  Asao,  v.  American  Dock  i 
Trust  Co.  143  N.  Y.  85fl.  38  N.  E.  713.  was 
the  validity  of  a  warehouse  receipt  issued 
by   the   president   of  the   defendant   to  his. 
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own  order;  ind  it  wh»  there  held  tbat  the 
ccrtiSote  on  its  luce  gave  the  purchaser 
»uch  notice  bb  Blioiild  put  a  prudent  person 
upon  inquiry  in  reg&rd  to  the  president's 
fliithority.  In  that  cage  Judge  Peckham 
said :  "It  is  an  acknowledged  principle  of 
the  law  of  agencj  that  a  general  power  or 
authoritj  gii-en  to  the  agent  to  do  an  act 
in  behaU  of  tlie  principal  does  not  extend 
to  a  case  where  it  appears  that  the  agent 
liimiH^lf  is  the  person  interested  on  the  oth- 
er side,"  p.  564.  And  he  further  -expressed 
the  opinion  that  it  was  against  the  gpueral 
law  or  reason  that  an  agent  should  be  In- 
trusted with  power  to  act  for  his  principal 
and  tor  himself  at  the  same  time.  A  simi- 
lar certificate  was  the  subject  of  connidera- 
tion  in  the  later  case  of  Hanover  Xat.  Bank 
V.  .American  Dock  &  Trust  Co.  US  N'.  V. 
fll2,  61  Am.  St.  Rep.  721,  43  N.  E.  72. 
where  it  was  held  that  authority  in  the 
president  to  issue  warehouse  certificates  of 
the  character  in  question  might  be  implied 
from  acquiescence.  In  that  case  Judgi' 
Vann  said  that  the  authoritv  of  an  agent 
was  enlarged  as  to  third  persons  bv  inipli. 
cation,  when  the  principal  permitted  him 
to  do  acts  not  e^pressl;  authorized,  and  ad- 
ded :  "For  the  protection  of  Innocent 
persons,  the  law  will  impi;  authority  in  an 
agent  to  do  acta  which,  although  forbidden 
by  the  principal  before  they  are  done,  are 
nevertheless  recognized  by  him  as  valid 
after  they  are  done."  p.  620.  1  am  unable 
to  find  any  proposition  actually  decided 
in  any  of  these  eases,  or  in  any  other  au. 
tboritative  cases  cited  in  behalf  of  the  re- 
spondent, which  is  at  variance  with  tbe 
view  I  entertain  as  to  the  rights  and  obli- 
gations of  the  defendant  in  the  ease  at  bar. 
That  view,  stated  in  the  fewest  possible 
words,  is  that  the  Central  Trust  Conipany 
was  tbe  agent  of  the  Havana  Central  Rail- 
road Company  to  determine  whether  the 
checks  in  controversy  were  properly  pay- 
able or  not:  and  when  it  decided  that  they 
were,  and  paid  them  to  the  Knickerbocker 
Trust  Company,  which  reeeived  the  pro. 
eei'da  in  good  faitb,  no  right  remains  in 
tbe  railroad  corporation  to  recover  such 
proceeds  after  the  Knickerbocker  Trust 
Company  has  paid  them  away. 

For  these  reaaona  I  advise  a  reversal  of 
this  order,  and  that  the  question  certified 
be  answered   in  the  negative. 


O'der  reversed,  and  judgment  ordered 
for  defendant  on  demurrer,  vith  costs  in 
all  courts,  with  leave  to  plaintiff  to  serve 
omended  complaint  within  twenty  days  on 

pnrment  of  costs. 
],  R.A.m ].->!!. 


INTERNATIONAL  TRUST  COMPANY. 

(217  Mass.  370.  104  N.  E.  84a.) 

Bills    and    uotea   —   cliecks   payable   to 
toiin  treasurer  —  ownership. 

1.  A  check  payable  to  the  order  of  the 
treasurer  of  a.  town  in  legal  effect  stands 
upon  the  same  footing  aa  if  payable  to  the 

Sam 


-  rlieck  for  forged  note  —  rigbt  of 

^.  A  bank  which  collects  a  check  payable 
to  the  treasurer  of  a  town,  and  credits  the 
proceeds  to  its  correspondent,  another  bank. 
as  the  property  of  the  latter,  to  which  it 
had  been  fraudulently  transferred  with  the 
indorsement  of  the  treasurer  upon  it,  is 
liable  to  account  for  tbe  proceeds  to  tht 
ntaker  of  the  check,  who  issued  it  in  pay- 
ment of  a  forged  note  of  the  town. 
Bame  —  loss  on  innocent  person  —  ap- 
plication of  rule. 

3.  The  rule  that  where  one  of  two  in- 
nocent persons  must  suffer  by  the  fraud  of 
a  third,  the  loas  must  rest  where  it  falla, 
does  not  apply  in  favor  of  a  bank  which 
collects  for  another  bank  aa  its  property  a 
check  payable  to  the  treasurer  of  a  town, 
and  indorsed  by  him,  which  was  issued  in 
payment  of  a  forged  town  note,  so  aa  to 
throw  tbe  loss  on  the  drawer  of  the  check, 
since  the  collecting  bank  was  charged  with 
notice  that  the  check  was  tbe  property  of 
the    town,    and    could    not    be    indorsed    for 

Same  —  delay  In  asHi-rtlng  rifchta  —  te- 
leabe   Irum   liability. 

4.  Delay  by  one  who  issues  a  check  pay- 
able to  the  order  of  the  treasurer  of  a 
to\vn,  in  payment  of  a  forged  ton-n  note,  to 
as  Bert  bis  right  to  the  proceeds  against  the 
bank  which  collects  it  on  account  of  an- 
other bank,  dors  not  release  the  collecting 
bank  from  liability  to  return  the  proceeds 
to  him  if  its  position  is  not  different  from 
what  it  would  have  been  had  the  maker 
acted  aa  soon  as  tlic  check  was  collected. 

(March  31,  1914.) 


yotr.  —  Xotlcv  itnporUrd  to  hoFdera  by 
rommercUil  paper  payable  to  a  public 
botti/  or  ojpcer  thereof. 

In  Franklin  Sav,  Bank  v.  International 
Trust  Co,  213  Mass.  231,  102  N.  E.  363,  a 
case  involving  defalcations  bv  the  same  of- 
ficer as  the  one  involved  in  Quiitct  Mtjt,  F. 

ISS,     Co.    V.    ISTERSATIO^fAL    TEUST    CO.,    a 

check  was  drawn,  payable  to  the  town,  in- 
dorsed bv  the  treasurer,  "Town  of  Fram. 
ingham  by  John  B.  Lombard,  treasurer," 
and  presented  at  a  hank  by  one  not  con. 
nected  with  the  town  in  any  way,  and  the 
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REPORT  by  the  Superior  Court  for  Suf- 
folk Count;  for  the  opinion  of  the  Su- 
preme Judicial  Court  of  an  action  to  re- 
cover the  amount  of  a  cheek  made  by  plain- 
tiff to  the  order  of  tbe  town  treasurer,  and 
indoraed  and  delivered  by  liim  to  a  banking 
company,  which  deposited  it  with  the  de- 
fendant trust  company  for  collection. 
Judgment  for  plaintiff. 

The  facts  are  stated  in  the  opinion. 

Mr.  R.  G.  Dodge,  for  plaJntilT: 

Upon  a  check  or  note  payable  to  the 
treasurer  of  a  town,  an  action  may  be  main- 
tained by  the  town  aa  payee. 

Commercial  Bank  v.  French.  21  Pick.  486, 
32  Am,  Dec.  280;  Barney  v.  Neweomb,  9 
Cusb.  46;  Eastern  R.  Co.  v.  Benedict,  5 
Gray,  561,  GS  Am.  Dec.  3S4;  Colburn  v. 
PhillipB,  13  Gray,  64;  Pigott  t.  Thompson. 
:t  Bob.  &  P.  147;  Dugan  v.  United  States, 
3  Wheat.  172,  4  L.  ed.  382;  Story,  Promis- 
sory XotcB,  7th  ed.  p.  78,  note. 

The  town  treasurer  had  no  power  to  in- 
dorse the  check  for  circulation.  His  only 
power  was  to  indorse  it  for  deposit  for  col- 
lection to  the  account  of  tbe  town. 

Franklin  Sav.  Bank  v.  International  Trust 
Co.  215  Mass.  233,  102  N.  E.  363. 

The  record  does  not  Bhow  that  the  de- 
fendant changed  its  position  in  any  way  or 
was  damaged  by  the  delay.  Under  such 
circumstances  delay  in  notifying  the  defend- 
ant of  the  claim  is  immaterial. 

Murphy  T.  Metropolitan  Kat.  Bank,  191 
Mass.  J59,  114  Am.  St.  Rep.  695,  77  N,  E. 
B93;  A.  Blum  Jr's.  Sons  v.  Whipple,  194 
Mass.  253,   13   KR.A.IN.S.)    Zlt,   120   Am. 


St.  Rep.  G53,  SO  N.  E.  501;  United  States 
V.  National  Exch.  Bank,  214  U.  S.  302,  53 
L.  ed.  1006,  29  Sup.  Ct.  Rep.  G65,  16  Ann. 
Caa.  1184. 

If  it  should  he  decided  that  the  ease 
turns  on  the  isaue  whether  the  defendant 
took  the  check  under  circumstances  of  sus- 
picion, without  proper  precaution  (First 
Nat.  Bank  v.  First  Xst.  Bank,  151  Mass. 
283,  21  Am.  St.  Rep.  450,  24  N.  E.  44; 
and  see  Xcwburyport  v.  Spear,  204  Mass. 
1*6,  134  Am.  St.  Rep.  652,  90  N,  E.  622), 
this  eviiience  would  be  competent. 

Meaers.  Hobert  M.  .Morse  and  William 
M.  Richardson,   for  defendant; 

Where  one  of  two  innocent  partiea  must 
ButTer  by  the  fraud  of  a  third  person,  tbe 
loss  must  rest  where  it  falls,  especially  if 
it  falls  upon  the  party  whose  negligence 
caused  tbe  loss. 

Gloucester  Bank  y.  Salem  Bank,  17  Mass. 
33;  Mackintosh  v.  Eliot  Xat.  Bank,  123 
Mass.  393,  25  Am.  Rep.  108;  First  Xat. 
Bank  v.  First  Sat.  Bank,  151  Masa.  280,  21 
Am.  St.  Rep.  450,  24  N.  E.  44;  Brown  v. 
Newburyport.  209  Mass.  239,  95  X.  E.  504, 
Ann.  Cas.  1912B,  495;  5  .4m.  A  Eng.  Enc. 
Law.  1072. 

The  check  waa  not  payable  to  the  town, 
but  to  the  treasurer  of  tbe  town;  ao  that  the 
title  to  the  clieck  waa  vested  in  the  town 
treasurer,  and  he  had  the  right  to  indorse 
it.  At  all  events,  the  defendant  was  en- 
titled to  rely  upon  his  indorsement. 

Shaw  V.  Stone,  1  Cush.  228;  Bartlett  v. 
Hawley,  120  Mass.  92;  Plimpton  v.  GoodcU, 


proceeds  deposited  to  the  account  of  the 
one  thus  presenting  it.  It  is  held  that  the 
treasurer  had  no  power  to  indorse  the  check 
for  circulation,  but  his  only  power  was  to 
indorse  it  for  deposit  for  collection  to  the 
account  of  the  town,  and  that  it  not  Iwing 
received  for  deposit  on  account  of  the  town, 
but  on  account  of  one  not  connected  in  any 
way  with  the  town,  the  infirmity  in  the 
title  of  the  depositor  waa  thus  apparent 
upon  the  check  itself  with  the  indorsement, 
so  as  to  give  the  hank  notice.  Accordingly 
the  bank  waa  held  liable  to  the  drawer  of  i 
the  check,  who  had  purchased  forged  notes 
of  the  town,  and  given  the  check  in  pay- 
But  a  bank  which  receives  a  certified  | 
check  payable  to  a  city  upon  indorsement ; 
in  proper  form  by  the  treasurer  as  funds  ] 
with  which  to  pay  a  note  of  the  city,  due 
at  its  banking  bouse,  is  not  liable  to  the 
drawer  of  the  check,  although  the  note  paid  | 
was  in  fact  fraudulent,  llrown  v.  First  i 
Nat.  Bank,  218  Mass.  2BH.  103  N.  E.  730.  [ 
Neither  is  the  bank  liable  to  the  munic- ' 
ipality  for  paying  out  the  funils  on  the  void  | 
note.  Newburyport  v.  First  Xat.  Bank,  , 
216  Mass.  304, '103  N.  E.  782. 

A  note   pavahle  to   "A.   B.   sheriff  of   C. 
L.R.A.191.'iI!.' 


county  ...  for  value  received  in  the 
purchase  of  a  tract  of  land  sold  to  make 
partition  thereof"  was  held,  in  Rannev  v. 
Brooks,  20  Mo.  lO.i,  to  bear  on  its  "face 
evidence  to  all  persona  of  its  consideration 
and  of  the  ofTicial  character  of  tiie  payee. 
BO  that  an  assignee  of  the  note  could  not 
recover  thereon  afcainst  the  makers  after 
the  expiration  of  the  term  of  ofHoe  of  the 
sheriff,  and  the  order  by  the  court  to  trans- 
fer all  unflnished  businesa  to  his  auceessor, 
and  the  payment  by  the  piiri'haaers  of  the 
land,  the  makers  of  tJie  note,  of  the  purchase 
price  to  the  auccesaor. 

But  in  Powell  v.  Morrison,  35  Mo.  244, 
the  bona  fide  purchaaera  for  full  value  of  a 
note  given  for  the  deferred  payments  upon 
a  partition  sale,  but  payable  merely  to  ''A. 
B.  sheriff  of  the  county  of  r,"  who  had  re- 
ceived payment  of  the  note  from  the  makers, 
were  held  not  liable  to  one  of  the  cotcnants 
in  the  land  sold  upon  the  partition  sale  for 
a  portion  of  the  proceeds  of  tbe  note  equal 
to  his  interest  in  the  land,  the  court  stat- 
ing that  the  description  as  sheriff  of  the 
county   should   be   regarded   a  a   merely   de- 

,  Bcript'ive  of  the  person. 

And  in  Fletcher  v.  Schaumbiirg.  41   Mo. 

'  501,  it  waa  held  that  a  note  payable  to   'A. 
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126  Mau.  IIS;  Towne  f.  Rice,  122  Mkbr. 
B7. 

Plaintiff's  offer  of  evidence  of  eitepiciouB 
circiunetancea  relating  to  the  character  and 
reputation  of  the  depositor  and  of  itn  d^al- 
ingB  voB  properlj'  excluded. 

Fillebrown  t.  Hajward,  31)0  Mass.  472, 
77  N.  E.  45. 

Crosby,  J.,  delivered  the  opinion  of  the 

This  action  grows  out  of  the  dishonest 
conduct  of  John  It,  Lombard,  formerly  treas- 
nrer  of  the  town  of  Framingham,  acting  in 
collusion  with  one  Charles  8.  CuramingH. 

The  check  received  from  the  plnintilT,  be- 
ing payable  to  the  order  of  "Trcas.  of  Town 
of  Framingham,"  in  legal  effect  stands  upon 
the  name  footing  aa  if  payable  to  the  town, 
and  the  monsy  which  it  repreaentpd  be- 
longed to  the  town,  who  was  the  real  payee 
of  the  check.  Commercial  Bank  v.  French, 
21  Pick.  488,  32  Am.  Dec.  280;  Kastcrn  R. 
Co.  T.  Benedict,  5  Gray,  581,  60  Am.  Dec. 
384;  Colhurn  v.  Phillips,  13  Gray,  84; 
Bev.  Laws,  chap.  73,  g  59.  Of  course,  the 
defendant  cannot  successfully  plead  ignor- 
ance of  the  law  relating  to  negotiable  instru- 
ments as  a  defense  to  this  action. 

The  check,  then,  being  the  property  of  the 
town,  the  power  of  the  treasurer,  Lombard, 
to  negotiate  it,  was  limited  to  such  author- 
ity as  was  given  him  by  taw.  He  had  no 
l^al  authority  to  indorse  the  check  for  cir- 
culation, and  koowledge  of  such  want  of  au- 
thority was  chargeable  to  the  defendant, 
which,  as  the  record  shows  and  the  defendant 

ahff.''  did  not  impart  notice  to  a  bona  fide 
purchaser  that  the  money  was  payable  to 
the  sheriff  in  his  ofticial  capacity  as  such, 
and  that  the  bona  fide  holder  might  re- 
cover thereon  against  the  makers, 

Under  a  statute  requiring  money  and  sc- 
enrities  arising  from  a  sale  on  partition  to 
be  distributed  and  paid  by  tli<;  sheriff  imder 
order  of  court,  the  holder  of  a  note  pay- 
able to  the  sheriff  of  a  county,  with  knowl- 
edge that  the  note  was  given  in  partition 
proceedings,  is  charged  with  the  duty  of 
inquiring  whether  the  court  had  made  an 
order  for  the  transfer  of  the  note;  and  where 
this  has  not  been  done,  the  holder  cannot 
claim  title  thereto.  Rowckamp  v.  Holtera, 
6  Ohio  Dec.  Reprint.  008. 

The  failure  of  one  in  purchasing  a  note 
made  payable  to  a  township  treasurer  in- 
dividually, to  make  inquiry  as  to  the  man- 
ner of  obtaining  the  note,  is  no  evidence  of 
bad  faith  on  the  part  of  the  purchaser,  pre- 
cluding him  from  recovering  as  bona  fide 
holder.  Chapman  v.  Eemington,  80  Mich. 
562,  40  N,  W.  34. 

One  who  pays  to  the  treasurer  of  a  col- 
lege the  amount  of  a  draft  drawn  in  his 
favor  by  the  collie  upon  the  state  treas- 
urer for  the  amount  of  an  appropriation 
L.BA.]i)15B. 


admits,  dealt  with  the  American  Banking 
Company  as  being  the  owner  of  the  check, 

and  not  merely  as  being  an  agent  to  col- 
lect it  for  the  town.  The  town  treaaurer, 
Lombard,  had  limited  powers  as  such  to- 
indorse  the  cheek.  He  could  have  indorsed 
it  for  deposit  and  collection  to  the  account 
of  the  town,  or  for  the  purpose  of  provid- 
ing an  agent  of  the  town  with  funds  to  pay 
a  note  or  other  obligation  of  the  town,  then: 
due  and  outstanding,  but  it  was  wholly  be- 
yond his  power  as  treasurer  to  indorse  it  for 
circulation. 

The  record  shows  that  the  defendant  col- 
lected tile  check  and  credited  the  proceeds  to 
the  account  of  its  depositor,  the  American 
Banking  Company.  The  defendant  was 
charged  with  knowledge  that  the  check  was 
the  property  of  the  town,  because  that  fact 
was  apparent  on  its  face  and  the  indorse- 
ment thereon.  The  defendant  dealt  with  it 
ns  the  property  of  the  banking  company,  and 
thereby  became  in  law  liable  to  the  plain- 
tiff for  the  proceeds  thereof.  Franklin  Sav. 
Bank  v.  International  Trust  Co.  215  Mass. 
231,  102  N.  E.  383i  Urown  v.  First  Nat. 
Bank,  216  Mass.  298,  103  N.  E,  780;  New- 
buryport  v.  First  Nat.  Bank,  216  Masa.  304, 
103  N.  E.  782. 

The  defendant  contends  that  this  case  is 
to  be  distinguiabed  from  Franklin  Sav. 
Bank  v.  International  Trust  Co.  ubi  supra, 
but  we  are  unable  to  perceive  such  distinc- 
tion. See  also  Smith  v.  Cheshire,  13  Gray. 
318;  Railroad  Nat.  Bank  v.  Lowell.  lOlt 
Mass.  214;  Abbott  v.  North  Andover,  146 
Mass.  484,  14  N.  £.  764. 

made  by  the  state  in  favor  of  the  college, 
having  the  draft  indorsed  to  him  by  the 
treasurer  with  his  official  signature,  cannot 
recover  the  amount  of  the  draft  in  an  ac- 
tion against  the  state  treasurer,  as  acceptor, 
or  the  college,  as  drawer.  Hardy  v.  Gar- 
dere.  2  Rob.  (La.)  In4.  On  the  question  of 
notice  to  the  plaintiff  of  the  character  in 
which  the  treasurer  held  the  draft,  it  is 
stated  that  he  appears  to  have  been  con- 
scious that  the  authority  of  the  payee  was 
an  official  one  only,  which  required  his  of- 
ficial signature  on  the  back  of  the  draft. 
The  draft  involved  in  this  case  was  drawn 
to  the  treasurer  of  the  college  individually. 

If  the  one  taking  the  paper  does  so  in 
payment  of  an  individual  indebtedness,  he 
IB  charged  with  notice.  Thus,  one  who  re- 
ceives a  draft  payable  to  "A,  Treaaurer," 
knowing  that  the  payee  is  state  treasurer, 
in  payment  of  an  individual  indebtedness, 
is  cnarged  with  notice  of  the  ownership  of 
the  money.  Wolffe  v.  State,  70  Ala.  201,  68 
Am.  Rep.  500. 

This  is  also  the  holding  in  Newburyport 
V.  Spear.  204  Mass.  148,  134  Am.  St.  Rep. 
062,  00  N.  E.  522.  in  case  of  the  check  of  a 
city  treasurer,  drawn  to  his  own  order  in 
payment  of  a  personal  debt-  W,  A.  E. 
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The  defendant  relies  upon  the  doctrine 
that  where  one  of  tno  innocent  parties  must 
suffer  by  the  fraud  of  a  third  pereon,  the 
loss  must  rest  where  it  falls,  especiallj'  if 
it  falls  upon  the  psrtj  whose  negligence 
cailseB  the  loss.  The  ease  of  Gloucester 
Bank  v.  Salem  Rank,  'l  7  Mass.  33,  is  cited 
to  sustain  this  principle  of  law.  In  that 
case  the  defendant  bank  bought  certain 
notes  purporting  to  have  been  issued  by  the 
plaintiff  bank,  but  upon  whieh  the  name  of 
the  president  had  been  lorged.  These  notes 
were  paid  by  the  plaintiff,  and  fifteen  days 
afterwards  the  plaintiff,  having  discovered 
the  forgeries,  returned  the  notes  to  the  de- 
fendant, and  later  brought  an  action  against 
tlie  defendant  to  recover  the  amount  so 
paid.  Both  the  plaintiff  and  the  defend- 
ant in  that  case  were  equally  innocent  and 
ignorant  of  the  invalidity  of  the  notes.  It 
was  held  that  as  the  plaintiff  kept  the  notes 
for  fifteen  days  after  they  were  received,  it 
was  guilty  of  that  degree  of  negligencv 
which  precluded  it  from  calling  upon  the  de- 
fendant to  make  good  the  notes,  and  that 
the  eircumetancea  showed  an  adoption  of 
them  by  the  plaintiff  as  its  own  notes,  and 
that  as  the  notes  purported  to  have  been 
issued  by  the  plaintiff,  who  had  the  best 
means  of  detecting  their  invalidity,  nothing 
abort  of  immediate  notice  and  demand  for 
|)ayment  could  authoriie  the  plaintiff  to 
maintain  an  action  for  the  money  paid. 

The  principle  is  well  established  that  in 
such  cases,  where  no  fault  or  negligence  is 
imputable  to  either  party,  generally  the  loss 
will  remain  where  the  transaction  has 
placed  it.  Mackintosh  v.  Eliot  Xat.  Bank, 
123  Mass.  393,  25  Am.  Rep,  108,  cited  by 
the  defendant,  was  a  case  where  the  clerk  of 
the  plaintiff  forged  the  plaintiff's  signature 
to  three  chpcks.  the  blank  forms  of  which 
were  taken  from  the  plaintiff's  check  book. 
One  of  the  eliecka  was  presented  by  the 
clerk  to  the  defendant  bank  and  cashed : 
nnd  the  other  two  were  delivered  to  a  third 
person,  and  paid  to  the  latter  by  the  de- 
fendant through  the  clearing  house.  It  was 
held  that  the  defendant  hank  must  bear 
the  loss,  and  that  the  plaintiff  was  not 
hound  by  his  clerk's  unauthorized  acts. 

First  Nat.  Bank  v.  First  Nat.  Bank, 
151  Mass.  280,  21  Am,  St.  Rep.  450.  24  N. 
T^.  44,  also  relied  on  by  the  defendant,  was 
an  action  wherein  the  plaintiff  sought  to 
recover  from  the  defendant  the  amount  of 
a  forged  check  in  the  name  of  one  of  the 
plaintiff'8  customers.  The  amount  of  this 
check  afterwards  was  redeemed  by  the  plain- 
tiff to  the  defendant.  It  was  found  that 
the  defendant  was  guilty  of  negligence  in 
cashing  the  check  without  more  inquiry  bm 
to  its  genuineness,  and  that  the  plaintiff 
was  also  negligent  in  not  having  more 
r,.R,A,1915B. 


quickly  discovered  the  forgery,  and  in  not 
having  given  notice  thereof  to  the  defend- 
ant. It  was  further  found  (151  Mass.  2R4), 
"that  in  fact  this  negligence  has  not  preju- 
diced the  defendant.  .  .  .  The  plaintiff 
acted  with  entire  promptitude  when  the 
forgery  was  discovered,  and  no  ntegligence 
.     .  [of  it]    has  prejudiced  the  defend- 

ant." It  was  accordingly  held  that  the 
plaintiff  was  entitled  to  recover. 

There  is  nothing  in  the  case  of  Brown  v. 
Newburyport,  209  Mass.  25!t,  95  N.  E.  504, 
Ann,  Cas.  1912E,  495.  favorable  to  the  de- 
fendant's contention.  The  cases  cited  by  the 
defendant  and  above  referred  to  relate  to 
forgeries  of  commercial  paper  where  the 
paper  appears  regular  upon  its  face,  and 
there  is  a  duty  to  notify  the  bank  prompt- 
ly, that  it  may  take  measures  to  protect 
itself;  but  where,  as  in  this  ease,  the  in- 
firmity of  the  check  is  apparent  upon  its 
face,  with  the  indorsement  thereon,  .such 
cases  have  no  application. 

In  view  of  the  undisputed  facts  in  this 
case  the  principle  that,  where  one  of  two 
innocent  persons  must  suffer  by  reason  of 
the  fraud  of  a  third,  the  loss  must  rest 
where  it  falls,  is  not  applicable. 

The  defendant  also  contends  that  delay 
and  negligence  on  the  part  of  the  plaintiff 
in  asserting  its  claim  have  released  the  de- 
fendant from  liability,  if  such  liability  ever 
existed.  There  is  nothing  in  the  record  to 
show  thst  the  defendant's  position  is  differ- 
ent from  what  it  would  have  been  if  an 
action  had  been  instituted  against  it  by  tfae 
plaintiff  immediately  after  the  cheek  had 
been  received  and  collected  by  the  defend- 
ant, and  its  proceeds  placed  to  the  credit 
of  the  American  Banking  Company. 

In  view  of  the  admitted  facts,  the  lia- 
bility of  the  defendant  is  established. 

In  accordance  with  the  terms  of  the  re- 
port, judgment  must  be  entered  for  the 
plaintiff  on  the  verdict. 

So  ordered. 


Evidence  ^  BuHiciency  —  presumption 
of  (lea til. 

1.  G,.  whose  age  at  the  time  is  not  known. 
but  who  Mas  a  mere  youth,  left  his  home  in 

Hcadnotes  by  Sharp,  C. 
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Kentucky,  going  to  Texas.  At  the  timo  of 
hte  departure  \\c  left  &  brother  four  vearg 
faiH  junior,  an  inmate  of  an  orphans'  none. 
Upon  reaching  eighteen  years  of  age,  O.  re^ 
turned  to  hia  former  home  in  Kentucky, 
where  he  epeot  three  days  trying  to  get 
word  of  hie  brother,  but  failed.  It  is  not 
shown  that  the  brothers  had  ever  corre- 
sponded with  each  other,  or  that  tlie  younger 
knew  of  the  elder's  whereabouts.     The  year 

RreviouB  to  the  brother's  return,  the  Yellow 
■ver  had  visited  the  locality  of  the  orphans' 
home,  causing  a  number  of  deatha.  It  was 
not   proven    for   what   length   of   time   the 

Jounger  brother  remained  in  ttie  orph 
ome,  or  nhether  he  was  an  inmate  tli( 
on  the  visit  of  the  pestilence,  uor  did  it 
pear  of  whom  inquiry  was  made,  or  thi 
tent  thereof.  Held,  the  facts  proved  weri 
insufficient  to  raise  the  piPBUmption  ol 
death,  arising  from  an  absence  from  linme, 
unheard  from,  for  a  period  of  seven  ;  - 
Same  —  overcomtn);  presumption  of  life. 

2.  In  order  that  the  presumption  that 
person  once  shown  to  have  been  alive  co 
tinues  to  live  may  be  overcome  by  tlie  pi 
sumption  of  death  arising  from  seven  years' 
unexplained  absence  from  home  or  place  of 
residence,  there  must  be  a  lack  of  informa- 
tion concerning  the  absentee  on  the  pi 
those  likely  to  hear  from  him,  after  diligcDl 
inquiry. 


Death  —  what  ne<>ettHRrj'  to  establlsli. 

3.  The  inquiry  should  extend  to  all  those 
places  where  inforination  is  likely  to  be 
obtained,  and  to  all  those  persons  who  in 
the  ordinary  course  of  events  would  be  like- 
ly to  receive  tidings  it  the  party  wpre  alive, 
whether  mcmbei's  of  bis  family  or  not;  and, 
in  general,  the  inquiry  should  CNhauat  all 
patent  sources  of  infornintion,  and  alt  others 
which  the  circumtiCances  of  the  case  suggest. 
Evidence  —  [)re!>niu|ilion     or     death  — 

person  at  home. 

4.  The  presumption  of  death  is  one  that 
Senprslly  is  applied  only  to  those  who  were 
absfntees  from  their  home;  but  does  not 
authorise  such  absent  person  or  persons  to 
presume,  tiierefore,  that  any  one  of  those 
remaining  at  the  pluce  which  he  or  they 
have  left  has  died. 

Same  —  perHon  of  teiidoi-  years. 

0.  With  e\en  greater  force  should  the 
rule  last  annonneed  be  conllned  in  the  case 
of  those  of  tender  years,  such  as  the  separa- 
tion of  two  brothers  during  their  boyhood 

Samp  —  presumption  at  heirs. 

6.  It  is  a  presumption  of  law  that  a  per- 
son dying  intestate  has  left  heirs  capable 
of  succeeding  to  bis  estate. 

(February  23,  1914.) 


Nvte.—Pi-esumpllon  of  death  from  ab- 


L  Preiiumption  in  general, 

a.  .At  common  law,  729. 

b.  Louisiana  rule,  734. 

c.  Vnder  statute. 

1.  Kentucky,     Missouri,     and 

West  Virginia,  735. 

2.  Teitas,  736. 

3.  Mississippi,  737. 

4.  New  Jersey,  737. 
6.  Indiana,  737. 

6.  New      York      and      South 
Dakota,  738. 
II.  Circumstances  strengthening  presump- 
tion, 730. 

III.  Xcceaaity  of  inquiry  fo  laise  presump- 

tion, 740. 

IV.  Failure  to  communicate  accounted  for, 

740. 
V.  Who  must  be  without  tidings,   741. 
VI.  Presumption  rebuttable. 

a.  In  general,  741. 

b.  Admissibility  of  evidence  in  re- 

buttal, 742. 

c.  Sufficiency   of   circumstances    to 

rebut  presumption,  743. 
Til.  Burden  of  proof,   744. 

Aa  to  the  presumption  as  to  the  time  of 
death  of  one  presumed  to  be  dead  after 
seven  years'  absence,  unheard  of,  see  the 
note  to'  Butler  v.  Supreme  Court,  I.  O.  O.  F. 
2d  L.R.A.(N.S.)  294,  which  ia  supplemented 
by  the  note  to  McLaughlin  v.  Sovereign 
Ciinp,  W.  W.  post,  7.i6. 

As  to  the  abridgment  of  time  necessary 
to  raise  presumption  of  death  from  absence, 
I..R.A.1915B. 


see  the  note  to  Coe  v.  National  Conneil  K, 
),.  S.  post,  744. 

On  the  question  of  the  place  from  wliich 
absence  must  be  shown  to  raise  presumption 
ot  death,  see  the  note  to  Marquet  v.  .£tna 
I,.  Ins.  Co.  post,  749. 

As  to  presumptions  flowing  from  mar- 
riage ceremony,  including  conflict  of  pre- 
sumptions, see  notes  to  Megginsou  v. 
Megginson.  14  L.B.A.  540;  Smith  v.  Fuller, 
16  L.R.A.lN.S.)  98;  and  Vreeland  t.  Vree- 
land,  34  L,H.A.(N.S.)   940. 

/.  Preeumptlott  in  general. 

a.  At  common  Uxui. 

The  follotvin^  cases  are  authority  for  the 
general  proposition  that  a  presumption  of 
death  arises  in  the  case  of  one  who  is 
absent  from  his  last  or  usual  place  of  real' 
dence,  and  from  whom  no  tidings  havs 
been  received,  for  seven  years: 

Cal. — Ashbury  v.  Sanders,  8  Cal.  62,  6S 
Am.  Dec.  300;  Garwood  v.  Hastings,  38  Cal, 
216. 

Del.— Crawford  v.  Elliott,  1  Houat.  (Del.) 
485;  Garden  v.  Garden,  2  Houst.  (Del.) 
574;  Prettvman  v.  Conaway,  9  Houat. 
(Del.)    221, '.12  Atl.   IS. 

D.  C— Baden  v.  McKenny,  7  Mackey,  268; 
Hamilton  v.  Rathbonc,  0  App.  D.  C.  48,  on 
former  appeal  4  App.  D.  C.  475;  Posey  v. 
Hanson,  10  App.  D.  C.  496. 

G«.— Doe  CK  dcm.  Cofcr  v.  Hoe,  1  Ga. 
538;  Adams  v.  Jones.  39  Ga.  479;  Watson 
V.  Adams.  103  fia.  733.  30  S.  E.  577;  Han- 
sen V.  Owens.  132  Oa.  848,  64  S.  E.  300. 

III.— Whiting  V.  Xicholl,  46   III.  230,  92 
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ERROR  to  the  District  Court  for  Brytn 
CouDtj  to  review  B  judgment  in  plain' 
tiff's  favor  in  an  action  to  recover  the 
amouDt  allied  to  l>e  due  on  a  benefit  cer- 
tificate.    Reversed. 

The  facts  are  atattni  in  the  Conmiwioner'B 
opinion. 

Messrs.  Truman  Plunlz,  George  L. 
Bownuin,  and  ti«orge  G.  Perrin,  for 
plaintiff  in  error: 

The  contract  in  question  consiBtH  of  the 
application,  the  benefit  certificate,  and  the 
bj-lan'B  of  plaintiff  in  error. 

Fit^erald  v.  Metropolitan  Acei.  Abbo. 
lOU  Iowa,  457,  76  N.  W.  809;  Lehman  v. 
CLark,  174  111.  279,  43  L.K.A.  648.  51  N.  E, . 
222;  Fullenwider  v.  Supreme  Council  R.  L. 
180  III.  621,  72  Am.  St.  Rep.  239,  54  X.  E. 

Am.  Dec.  248;  Johnson  v.  JohnBon.  114  III, 
611,  55  Am.  Rep.  883,  3  N.  E,  232-,  Reed; 
T.  Millizen,  155  III.  636,  40  K.  E.  1028; 
Policemen's  Benev.  Asao.  v.  Ryce,  21a  HI. 
9,  104  Am,  St.  Rep.  190,  72  N.  E.  764,  affirm- 
ing 115  111.  App.  95;  Donovan  v.  Major, 
253  111.  179,  87  N,  E.  231,  reversing  on, 
another  point,  160  111.  App.  195;  BobinBoD 
V.  Robinson,  51  III.  App,  317;  Litchfield  v. 
Keagy,  78  111.  App.  398, 

Ind,-— Cooper  v.  Cooper,  86  Ind,  7E;  Con- 
necticut Mut.  L.  Ins.  Co.  V.  King,  47  Ind. 
App.  591.  93  N.  E.  1046. 

Iowa.— Seeds  v.  Grand  Lodge,  A.  0,  U. 
W.  83  Iowa,  175,  61  N.  W.  411;  Sherod  v. 
Ewell,  104  Iowa.  263,  73  N.  W.  493;  Oziah 
V.  Howard,  14S  Iowa,  199,  128  N.  W.  384, 

Kan.— Ryan   v.   Tudor,   31   Kan.    398.    2 
Pac.  797;   Renard  v.  Bennett,  76  Kan 
93  Pac.  261,   14  Ann.  Cas.  240;   Farington 
V.  Modern  WooJmen,  82  Kan.  841,  109  Pac. 
1B7. 

Ky. — Mutual  Ben.  L.  Ins,  Co.  v.  Martin, 
108  Ky.  11.  55  S.  W,  694. 

Me.— VVIiite  v.  ilann,  26  Me.  361;  Stevens 
V,  McXamara.  36  Me.  176,  58  Am.  Dec.  740; 
WentHorth  v,  Wentworth.  71  Me.  72 ;  John- 
son V.  Merithew,  80  Me.  Ill,  6  Am.  St.  Rep. 
162.  13  Atl.  132. 

Md.— Tillv  V.  Tillv.  2  Bland,  Ch.  436; 
ScbHUh  V.  oViflin.  84  Md.  557,  36  Atl.  443. 

Mass. — Xewman  v.  Jenkins,  10  Pick. 
fil5:  Loring  v.  Steineman.  1  Met.  204;  Flynn 
V,  Coffee,  12  Allen,  133. 

Mich.— Bailey  v,  Bailey,  36  Mich.  181. 

Minn.— Spahr  v.  Mutual  L.  Ins.  Co.  98 
Minn.  471,  lOB  N.  W.  4. 

Mo.— Lajoye  v.  Primm.  3  Mo.  ,i2fl;  Han- 
cock V.  American  L.  InB.  Co.  62  Mo.  26; 
Flood  V.  Grownev,  126  Mo.  262.  28  S.  W, 
860;  Dickens  v.  MitleT,  12  Mo.  App.  408; 
Biegler  v.  Supreme  Council,  A.  L,  H.  57 
Mo.  App.  419;  Bradley  v.  Modern  Wood- 
men, 146  Mo.  App.  428,  124  S.  W.  69. 

Mont.— Re  Liter,  19  Mont,  474,  48  Pac. 
753, 

Xeb. — Holdrege  v.  Livingston,  79  Neb, 
238,  112  N.  W.  .141. 

X.  H.— Smith  v.  Knowlton,  11  N.  H.  ISl; 
Brown  ».  Jewett,  18  X.  H.  230;  Forsaith  v. 
Clark,  21  X.  H.  409;  Mooers  v.  Bunker,  29 
L,R.A.1B15B, 


485;  1  Bacon,  Ben.  Soc.  3d  ed.  g  161 ;  Miller 

V.  National  Council,  K.  L.  S.  69  Kan.  2.14, 
76  Pac.  830,  Modem  Woodmen  v,  Tevia, 
54  C.  C.  A,  203,  117  Fed,  369. 

Members  of  fraternal  beneficiary  societies 
and  their  beneficiaries  are  presumed  to  know 
the  by-laws  of  the  society. 

1  Bacon,  Ben.  Soc.  3d  ed.  g  81;  Benes 
v.  Supreme  Lodge,  K.  L.  H.  231  III.  134,  14 
L.R.A.(X.S,)  540,  121  Am.  St,  Rep,  304,  83 
N.  E.  127;  Miller  v.  National  Council,  K. 
L.  S.  69  Kan.  234,  76  Pac.  830;  Fry  t. 
Charter  Oak  L.  Ins,  Co,  31  Fed.  197. 

When  statutory  reBtrictions  are  placed 
upon  the  class  of  persona  to  be  designated 
as  beneficiaries  in  the  benefit  certificate  of  a 
fraternal  beneficiary  society,  such  restric- 
tions are  binding  and  cannot  be  waived. 

N.  H.  420;  Bennett  v,  Sioman,  70  N.  H. 
289,  48  AtL  283. 

N.  Y.— Eagle's  Case,  3  Abb.  Pr.  218,  4 
Bradf.  117 ;  Re  Sullivan,  61  Hun,  3T8,  4  X. 
Y.  Supp.  59;  Cromwell  v.  Phipps,  6  Ccni. 
no,    1    N.    V.    Supp.    276. 

N.  C. -Den  e\  dem,  Bowdeu  t.  Evans.  3 
X.  C,  [2  Havw.)  222;  Lewis  v.  Uoblev,  20 
N.  C.  467(4  ^v.  *  B.  L.  323)  34  Am.' Dec. 
379;  Moore  t.  Parker,  34  N.  C.  (12  Ired. 
L.)  123;  Dowd  V.  Wat«on,  106  N.  C.  47S, 
18  Am.  St.  Rep.  920.  11  S.  E.  589. 

Ohio.- Rice  v.  Lumley,  10  Ohio  St.  5B6. 

Pa.— Burr  v.  Sim,  4  Whart.  150,  33  Am. 
{  Dec.  50;  Bradley  v.  Bradley,  4  Whart.  173; 
;  Duffy's  EsUte,  4  Pa.  Dist.  R.  147 ;  Rbodea'a 
I  Estate.  10  Pa.  Co.  Ct.  386;  Wanner's  EsUte. 
'  1  Woodw.  Dec.  112;  Whiteside's  Appeal,  23 
Pa.  114;  Holmes  v.  Johnson,  42  Pa.  159: 
Esterlv's  Appeal,  169  Pa.  222:  Francis  v. 
Francis,  180  Pa.  644,  57  Am.  St.  Rep.  668, 
37  Atl.  120;  Freeman's  Estate,  227  Pa.  154, 
73  Atl.  1063;  Ancient  Order.  U.  W.  v. 
Mooney,  230  Pa.  16.  79  Atl.  233. 

R.  I,— Re  Truman,  27  R.  I.  209,  61  Atl. 
598;  Hackett's  Appeal,  27  B.  I,  587,  65 
Atl,  268. 

S.  C— Burns  v.  Ford,  1  Bail.  L.  507: 
Griffin  V.  Southern  R.  Co,  69  S.  C,  77,  44 
S.  E.  562 ;   Craig  v.  Craig,  1  Bail.  Eq.  102. 

Tenn.— Puckett  v.  State,  1  Sneed,  355: 
Shown  V,  McMackin,  9  Lea,  601.  42  Am. 
Rep.  680;  Ferrell  y.  Grigshy,  —  Tenn.  — , 
51  S.  W.  114. 

Tei,— Primm   v.  Stewart.   7  Tex.   178. 

Wash,— Butler  v.  .Supreme  Court,  1.  O,  O. 
F,  ,53  Wash.  118,  28  L,R.A.(N.S.l  293,  101 
Pac.  481. 

Wis.— Cowan  v.  Lindsay,  30  Wis.  586; 
Whiteley  v.  EquiUble  L.  Assur.  Soc.  72 
Wis.  170.  39  X.  W,  369. 

U.  S.— Moffit  V.  Varden.  5  Cranch,  C.  C. 
659,  Fed.  Cas.  No.  9,689;  Montgomery  t. 
Bevans,  1  Sawy.  653,  Fed.  Cas.  No.  9,735; 
Fuller  V.  Xew  York  L.  Ins.  Co.  118  C,  C.  A. 
227.  199  Fed.  897;  Scott  v.  McXeal,  154  U. 
S.  34,  38  L.  ed.  896,  14  Sup.  Ct.  Rep.  IIOS. 

Can.— Giles  v.  Morrow,  1  Ont,  Hep,  527; 
Re  McXeil,  12  Ont.  L,  Rep.  208,  7  Ont. 
Week.  Rep.  583;  Wallace  v.  PotUr  (AlU.) 
7  D.  L.  R.  114.  22  West.  L.  Rep.  (Can.)  281. 
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Oillam  T.  Hale,  6»  Kiu.  362,  76  Pac. 
861. 

It  follows,  therefore,  that  the  beneflciary 
must  be  one  designated  in  accordance  vith 
the  bj-laws  of  the  Boeiety  and  the  statute  of 
the  state  in   which  the  societj'  ia  incorpo- 

Warner  ».  Modern  Woodmen,  67  Neb.  233, 
Bl  L.R.A.  603,  108  Am.  St.  Bep.  634,  93 
N,  W.  399  i  Kirkpatrick  v.  Modern  Wood- 
men, 103  111.  App.  46H;  Gillam  v.  Dale, 
69  Kan.  362,  76  Pac.  861 ;  2  Joyce,  Ins. 
744;  1  Cooley,  Briefs  on  Ins.  7B9,  803; 
Mblack,  Ben.  Soc.  2d  ed.  312;  1  Bacon,  Ben. 
Soc.  3d  ed.  244. 

Defendant  hag  authority  to  create  a  bene- 
fit fund  only  for  the  classes  of  beneficiaries 


dea^nated  in  its  bj-laws  and  the  statute  of 
the   state  where   it  is  organized. 

Gillam  v.  Dale,  69  Kan.  362,  76  Pac, 
862;  Britton  v.  Supreme  Council,  K.  A. 
46  N.  J.  Eq.  102,  19  Am.  St.  Rep.  376,  18 
Atl.  676;  Alexander  v.  Parker,  144  III.  363, 
19  L.RJ1,  187,  33  N.  E.  183;  Murphy  v. 
Nowak,  223  111.  301,  7  L.R.A.(M.S.)  397, 
79  X.  E.  112;  Supreme  Counpil,  C.  B.  U 
V.  McGinnegs,  59  Ohio  St.  531,  53  N.  E.  54. 

Even  if  one  is  designated  as  the  bene- 
ficiary, he  cannot  recover  on  the  benefit  cer- 
tificate if  he  is  not  within  the  claBses  of 
beneficiaries  provided  by  the  by-Iawa  and  the 
statutes  of  the  incorporating  state. 

Boice  V.  Shepard,  78  Kan.  308,  96  Pac. 
486;  Baldwin  v.  Begley,  186  111.  190,  56  N. 
E.    1065;    Supreme    Council,   A.    L.    H.    r. 


Eng.— Re  Aldersley  [1005]  2  Ch.  181,  74 
L.  J.  Ch-  N.  S.  548,  92  L.  T.  N.  S.  826;  Re 
Benham,  L.  H.  4  Eq.  416,  36  L.  J.  Ch.  N.  S. 
.'502,  16  L.  T.  K.  S.  34D,  1,5  Week.  Kep.  741; 
Doe  ex  dem.  George  v.  Jesson,  6  East,  80, 
2  Smith.  236,  8  Revised  Rep.  408;  Doe  ex 
dem.  Knight  t.  Nepean,  5  Barn,  ft  Ad.  80, 
2  Nev.  A  M.  219,  2  L,  J-  K.  B.  N.  S,  150; 
Grissall  v.  Stelfox,  9  Jur.  890:  Hictiman  v. 
Upsall,  L.  R.  20  Eq.  136,  23  Week.  Rep. 
776;  Re  BeasneT.  L.  R.  7  Eq.  498,  38  L.  J. 
Ch.  K.  S.  159,  19  L.  T.  S.  S.  630;  Re  Ly- 
ford,  17  Jur.  570;  Re  Pliene,  L.  R.  5  Ch. 
139,  39  L.  J.  Ch.  N.  S.  316,  18  Week.  Rep. 
303,  22  L.  T.  X.  S.  Ill-,  Prudential  Assur. 
Co.  V.  Edmonds,  L.  R.  2  App.  Cas.  487; 
Thorne  v.  Bolff.  2  Dyer,  186;  Mullaly  t. 
Walsh,  Ir.  Rep.  6  C.  I..  314;  I>imbe  v. 
Urton,  20  L.  J.  Ch.  S.  S.  280,  8  Jur.  X.  8. 
Ul,  1  L.  T.  S.  S-  290,  8  Week.  Rep.  Ill ;  Re 
LcBcs,  L.  R.  6  Ch.  356,  40  I.,.  J.  Ch.  \.  S. 
602,  24  L.  T.  N.  S.  533,  Ifl  Week.  Rep.  617 ; 
Dunn  V.  Snowden,  32  L.  J.  Ch.  N.  S.  104,  2 
Drew.  &  S.  201,  7  L.  T.  N.  S.  558,  11 
Week.  Hep.  IflO:  Howe  v.  Maclean,  9  I*  J. 
Exeh.  in  Eq.  X,  S.  1. 

MoDEBH  Woodmen  v.  Ghbomi.et  is  in  ac- 
cordance with  the  above  rule. 

The  presumption  of  death  has  been  held 
to  arise  in  the  case  of — 

— a  son  who  was  last  beard  of  by  his 
parents  fifteen  years  before,  at  a  time  just 
prior  to  his  setting  out  for  the  gold  dig- 
gings of  Australia,  Re  Webb,  Ir.  Rep.  6 
Eq.  235; 

— a  person  who  had  cone  beyond  the  sea, 
•nd  had  not  been  heard  from  for  a  number 
*f  years,  Masteu  v.  Cookson,  2  Eq.  Cas.  Abr. 
414,  1i    14; 

—one  who  had  gone  to  sea  twenty-eight 

e-ars  before,  and  had  not  been  heard  from, 
ijton  V.  Dixon,  3  Bro.  Ch.  510; 

— a  passenger  on  board  a  vessel,  where 
neither  the  vessel  nor  any  person  on  board 
had  been  heard  of  for  forty  years,  Bowditch 
T.  Jordan,  131   Mass.  321; 

— a  seafaring  man  who  had  ^one  to  sea 
and  had  not  been  heard  of  by  bis  wife  and 
children  for  more  than  seven  years,  Bur- 
leigh V.  Mullen.  95  Me.  423,  50  Atl.  47; 

— a  person  who  had  gone  abroad  seven- 
L.R.A1915B. 


teen  years  before,  and  had  not  been  heard 
of,  Rickman  v.  Ives,  1  Jur.  234,  6  L.  J. 
Ch.  N.  S,  107; 

— -a  husband  who  had  left  home  and  had 
gone  to  Chicago  to  seek  work,  whence  he 
wrote  three  times,  and  was  last  heard  of  in 
a  letter  in  which  he  said  he  was  leaving 
Chicago,  where  it  was  shown  that  his  do- 
mestic relations  were  friendly,  Somerville  v. 
JEtnt  U  Ins.  Co.  21  Ont.  L.  Rep.  278,  16 
Ont.  Week.  Rep.  301 ; 

— one  who  had  left  wife  and  family  to 
obtain  temporary  work,  and  had  not  re- 
turned and  was  not  heard  of  for  seven 
years,  Re  Stockbridge,  145  Mass.  SI7,  14 
X.  E.  928; 

— a  man  who  bad  left  his  family  and  had 
not  been  heard  from  for  a  number  of  years, 
and  concerning  whom  no  inforraation  could 
be  obtained,  Marden  v.  Boston,  155  Mass. 
359,  29  X.  E.  588; 

— a  man  who  is  last  seen  suiTerlng  from  a 
disease  wliich  ordinarily  proves  fatal,  and  is 
not  heard  of  for  seven  years,  Carpenter  r. 
Modern  Woodmen,  —  Iowa,  — ,  142  X.  W. 
411; 

— one  who  had  been  absent  from  bis 
usual  place  of  abode  or  resort  for  seven 
years,  and  from  whom  no  intelligence  had 
been  received  within  that  time,  Hitz  v. 
Ahlgren.  170  III.  80,  48  X.  E.  1068; 

— a  child  which  had  been  taken  by  its 
mother  and  stepfather  to  the  place  where 
the  stepfather  was  engaged  in  a  temporary 
occupation,  and  had  not  been  heard  of  for 
seven  years  after  the  death  of  its  mother 
and  stepfather,  Stevenson  v.  Montgomery, 
263  111.  93,  104  X.  E.  1075; 

— a  small  boy  who  was  sent  West  a  num- 
ber of  years  before,  and  had  not  been  heard 
of  since.  Re  Barr,  38  Misc.  355,  77  X.  Y. 
Supp.  935; 

— a  resident  of  Brazil  who  set  out  for 
the  BOUthorn  frontier  of  his  country,  but 
never  reached  his  destination,  and  was 
never  beard  of  again,  ^^'aite  v.  Coaracy, 
45  Minn.  159,  47  N.  W.  537; 

— one  who  had  not  been  heard  of  since  he 
had  "adhered  to  the  enemv,  and  gone  out  of 
the  United  Sfatea"  at  the'  end  of  the  Revo- 
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Green,  71  Md.  2G3,  17  Ara.  St.  Hep.  527.  17 
Atl.  1049;  Pilcher  v.  Puekctt,  (Modern 
Woodmen  v.  Puckett}  7T  Kan.  284,  17 
L.R.A.(N.S.)    1083,   04   Pac.   135. 

Administratrix  ia  not  a  proper  party 
pUintifT,  and  ie  not  entitled  to  maintain  the 

Pilcher  v.  Puckett,  and  Boice  v.  Sliepard, 
8upr»;  Warner  v.  Modern  Woodmen,  87  Neb. 
233,  61  L.R.A,  603,  lOfl  Am.  St.  Rep.  634, 
93  N.  W.  397,  2  Ann.  Cas.  860;  Burke  s. 
Modem  Woodmen,  2  Cal.  App.  611,  84  Pac. 
275;  Supreme  Council,  A.  L.  H.  v.  Perry, 
140  Mass.  5B0,  S  N.  E.  834;  Daniels  y. 
Pratt,  143  Mass.  216,  10  N.  E.  lefl;  Grand 
Lodge,  A.  0.  U.  W,  v.  Fiak,  126  Mich.  358, 
85  N.  W.  875;  Stephenson  v.  Steplienson,  64 
Iowa,  534,  21  X.  W.  10 ;  Baldwin  v.  Begley, 


I  ed.  237. 

If  tlie  petition  does  not  show  that  the 
plaintiff  IB  a  legal  bcneflciar;,  the  petition 
1  is  had  on  demurrer. 

tt'nrner  v.  Modern  Woodmen,  67  Neb. 
I  233,  61  L.R.A.  803,  108  Am.  St.  Rep.  634, 
93  N.  W.  400.  2  Ann.  Cas.  860;  Cook  v. 
Supreme  Cont^luve,  I.  0.  H.  202  Mass.  85, 
I  88  X.  E.  584;  Pine  v.  Brotherhood  of  the 
j  Union,  77  N.  J-  L.  344,  71  Atl.  1130. 

The  designation,  "member  of  family,"  in  a 
j  benelit  certiOeate,  means  that  the  benefieiary 
I  is  a  dependent  upon  the  niooiber  for  support 
I  and  sustenance,  or,  related  to  him  by  blood 
or  consanguinity. 

Supreme  Council,  C.  B.  L.  v.  McGinness, 


lution,  a  number  of  years  before,  McXair  v. 
Ragland,  16  X.  C.   (1  Dcv.  Eq.l   633; 

^a  tenant  for  life  who  was  not  seen 
or  heard  of  for  fourteen  years  hy  a  person 
residing  near  the  estate,  Doc  e\  dem,  Lloyd 
V.  Deakin,  4  Barn.  &,  Aid.  433,  23  Revised 
Rep.  335 ; 

— one  who  has  been  absent  and  unheard 
of  for  twenty  years,  Matthews  v.  Simmons, 
49  Ark.  468,  5  8.  W.  707. 

"Where  a  person  leaves  home  with  the 
expectation  of  returning  thereto  within  a 
short  time,  and  he  remains  away,  and  his 
absence  is  unexplained  and  unaccounted 
for,  and  no  intelligence  ia  received  from 
him  and  he  is  not  heard  from,  snd  his 
whereabouts  cannot  he  aBcertainpcl,  al- 
though diligent  search  and  inquiry  ai-e 
made  in  the  vicinity  of  his  home  and  at 
Huch  places  as  he  would  be  likely  to  pa,  and 
from  such  persons  as  he  would  be  likely  to 
meet  and  know,  and  nothing  is  heard  from 
or  of  him,  and  he  remains  away  from  his 
family  and  home  for  the  period  of  seven 
years,  a  presumption  arises  from  these  facts 
that  he  is  dead."  Kennedy  v.  Modern 
Woodmen.  243  III.  580,  2S ' L.R.A. (N.S.) 
181,  90  N.  E.  1084. 

Thus,  where  it  is  shown  that  the  missing 
person  left  home  under  such  circumstances 
as  to  make  it  appear  that  he  intended  to 
return  and  make  his  home  in  the  state,  and 
that  he  has  not  been  heard  of  (or  seven 
years  by  his  mother,  who  employed  an  at- 
torney to  search  for  him,  in  addition  to 
making  inquiries  herself,  the  evidence  is 
such  as  should  be  admitted  to  the  jury  on 
the  question  of  the  absentee's  deatli.  Sieer 
V.  Severs,  la.'i  N.  C,  500,  Bl  S.  E,  885. 

And  it  is  held  in  McLaughlin  v.  Sovereign 
Camp,  W.  W.  poet.  750,  that  the  evidence  is 
BuHieient  to  support  a  finding  of  death, 
where  it  is  shown  tliat  the  absentee  was  a 
young  unmarried  man  having  no  fixed  place 
of  residence  other  than  wit)i  his  family,  to 
whom  he  wrote  every  month  and  sent 
money ;  that  he  had  gone  to  Peru  and  had 
started  into  the  minin;;  regions  to  go  pros- 
pecting or  to  find  some  occupation:  and 
that  for  tiie  ncvcn  years  since  that  time  he 
had  never  liven  heard  of,  and  that  letters 
L.R.A.lOl.-.?.. 


addressed   I 
for. 


him   I 


■  returned  uncalled 


And  it  is  held  in  Pierson  v.  Modern 
Woodmen,  125  Minn.  150,  145  N.  W.  806, 
that  the  evidence  is  suflicient  to  support  a 
finding  of  deatli,  where  it  is  shown  that 
when  last  heard  from  the  missing  man  was 
ill  and  without  funds,  and  that  neither  his 
family  nor  his  parents  have  heard  of  iiim 
for  seven  years,  although  inquiries  have 
been  made. 

Where  it  is  shown  that  a  man  left  home 
in  the  night  with  a  team  of  horses,  leaving 
a  note  stating  that  he  W'ss  going  "to  parts 
unknoun,"  and  that  a  money  order  covering 
the  amount  of  his  lodge  dues  was  subse- 
quently received  by  his  family  marked  "'my 
lodge  dues,"  hut  that  he  was  never  bearil 
of  nor  seen  again  notu'itbstanding  inquiries 
were  made  among  his  relatives,  the  evidence 
is  held  sulbcicnt  to  sustain  a  finding  tliat 
be  was  presumed  dead.  Mitchell  v.  Kauf- 
man, D5  Xeb.  108,  145  X.  W.  247. 

Evidence  showing  the  absence  for  seven 
years  of  the  missing  person,  from  the  city 
in  which  he  had  been  employed,  should  have 
lieen  submitted  to  the  jury  on  the  question 
of  the  presumption,  although  there  was 
testimony  from  which  the  jury  might  have 
inferred  an  intention  of  not  returning  to 
that  place.  Heagany  v.  Xational  Union, 
143   Mich.   ISO,  106  N.  W.  700. 

In  Wilcock  v.  Purchase,  !t  -Jur.  8BI,  note, 
a  party  entitlefl  to  a  f«n<l  in  the  event  of 
the  death  of  a  third  person  was  granted  the 
fund  upon  proof  of  tiie  disappearance  of 
such  third  person  fourteen  years  before, 
and  no  knowledge  of  iiint  since. 

The  complete  disappearance  of  four  per- 
sona who  left  the  state  twenty  years  before, 
together  with  the  reports  of  their  deaths, 
was  belli,  in  Vaughan  v,  Langford.  81  S.  C. 
282,  128  Am.  St.  Rep.  912.  6>  S.  E.  316,  16 
Ann.  Cas.  91,  to  constitute  sullicient  prima 
facie  evidence  of  their  deaths. 

The  court  would  not.  in  Wahh  v.  Metro- 
politan L.  Ins.  Co.  162  Mo.  .4pp.  646,  142 
S.  W.  815,  overturn  the  finding  oi  the  jury 
that  a  soldier  who  had  not  been  beard  of 
for  more  than  seven  years  was  dead,  where 
the  I'videnee  showed  that,  upon  being  sent 
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»  Ohio  St.  531,  33  N.  E.  54;  Norwegiaii 
Old  Peopie'3  Itome  Soc.  v.  Wilson,  176111. 
94,  62  N.  E.  43;  Modern  Woodmen  v. 
Comeaui,  79  Kan.  493,  25  L.S.A.(N.S.) 
814,  101  Pbc.  1,  IT  Ann.  Cm.  865;  Lister  v. 
Lister,  73  Mo.  App.  106;  Supreme  Com- 
manderj,  U.  0.  G.  C,  v.  Donaghey,  75  N.  H. 
197,  72  Atl.  419;  Tepper  v.  Supreme  Council, 
R.  A.  31  N.  J.  Eq.  638,  88  Am.  St.  Rep. 
449,  47  Atl.  4eO;  Supreme  Lodge,  K.  U. 
T.  Nairn,  00  Mich.  44,  26  N.  W.  628. 

There  was  no  evidence  upon  which  the  in- 
ference of  the  death  of  the  brother  of  de- 
ceased could  arise. 

Modern  Woodinon  v.  Gerdom,  72  Kbji.  391, 
2  L.H.A.(N.S.)  bos,  32  Pac.  1100,  7  Ann. 
Cas.  570;   Benard  v.  Bennett,  76  Kan.  848, 

to  Cuba,  lie  ex  pressed  an  intention  of  re- 
turning to  tlie  houiL'  of  his  brothers  and 
sisters,  in  which  he  liad  alH'af  e  lived,  where 
there  was  no  evidenru  of  domestic  infelicity, 
and  where  his  employment  was  open  for 
him.  The  court  attached  very  little  im- 
portance to  the  fact  that  Uic  missing  nan 
had  been  dishonorably  discbHrged  from  the 

Where  it  appears  that  the  missing  man 
crossed  to  an  island  near  hie  liojne  in  a  sail- 
boat just  before  a  violent  storm,  and  that 
he  was  never  seen  again;  but  that  bis  boat 
with  sail  set,  contaiutuu  liis  cap,  was  subse- 
quently found,  the  evidence  is  sufficient  to 
raise  the  presumption  of  death,  without  the, 
statement  of  an  aunt  in  England  to  the  ef- 
fect that  she  had  not  heard  front  him.  Re 
Ancient  Order.  U,  W.  18  Ont.  1^  Rep.  129, 
on  former  appeals,  II  (Int.  VVeek.  Rep. 
1078,  12  Ont.  Week.  Rep.  1J3,  13  Ont.  Week. 
Rep.  306. 

"Where,  however,  as  in  the  case  at  bar, 
there  is  a  disappearance  and  silence  for 
eeven  years,  under  circumstances  from 
which  no  reasonable  mind  could  draw  the 
inference  that  the  absence  was  voluntary; 
where  the  absence  is  wholly  unexplained 
and  unaccounted  for  on  any  rational  theory 
save  that  of  death ;  where  a  man  of  in- 
dustrious habits,  and  attached  to  his  family, 
leaves  it  without  any  provocation,  and 
never  communicates  with  them  thereafter; 
where  reasonable  search  is  made  im- 
mediately after  the  disappearance,  and  is 
kept  up  for  some  time  without  furnishing 
any  clew  whatever;  where,  in  fine,  all  these 
things  concur,  the  court  is  justifted  in  in- 
structing the  jury  that,  upon  a  flnding  of 
these  facts,  they  may  presume  the  absentee 
to  be  dead  after  an  expiration  of  seven 
years."  Biegler  v.  Supreme  Council,  A.  L. 
H.  57  Mo.  App.  419. 

In  Bhodes's  Estate.  10  Pa.  Co.  Ct.  388, 
letters  of  administration  were  granted  upon 
proof  of  absence  unheard  of  for  seven  years 
from  the  place  of  residence. 

And  in  Scott  v.  McNeal,  154  U.  S.  34,  38 
L  ed.  806,  14  Sup.  Ct.  Rep.  1108,  the  court 
says:  "The  fact  that  a  person  has  been 
absent  and  not  heard  from  for  7  vears 
L.R.A.1B15B, 


93  Pac.  261,  14  Ann.  Cas.  240;  Modem 
Woodmen  v.  Oraber,  128  III.  App.  585. 

Messrs.  Vtt«rback.  Hayes,  &  Mac- 
Donald  for  defendant  in  error. 

Sharp,  C.,  filed  the  following  opinion ; 

The  benefit  certiftcate  on  which  plain- 
tifTs  action  was  brought  was  issued  by  de- 
fendant to  Christopher  F.  Green,  March  17, 
1908,  and  was  made  payable,  in  case  of  his 
death  while  a  beneficial  member  of  said  so- 
ciety in  good  standing,  to  his  bencGciary 
or  beneficiaries,  to  wit,  his  legal  heirs.  The 
assured  died  November  23,  1H09,  while  in 
good  standing  in  said  socii^ty.  Neither  the 
plaintiff,  Margaret  Ghromley,  nor  her 
sisters,  Louisa  Hal  ley  and  Mary  Eliia- 
beth    H  alley,   up  re   related   to   the   assured 

create  such  a  presumption  of  bis  death  as, 

if  not  overcome  by  other  proof,  is  such 
prima  facie  evidence  of  his  death,  that  the 
probate  court  mar  assume  him  to  be  dead 

'  appoint  an  admin iatia tor  of  his  estate." 
lit  in  Re  Jones,  70  Misc.  154,  !28  N.  Y. 
Supp.  477,   it  is  held  that  the  common  law 
presumption  of  death  arising  from  absence 
not   alone   suflicicnt   evidence   of   deatli 
>nfer  jurisdiction    upon    a    surrogate's 
court  to  entertain  a  proceeding  for  the  pro- 
of the  absent  person's  will,  or  to  grant 
tetters  of  administration  upon  his  estate." 

tu  White  T.  Emigrant  Industrial  Sav. 
Bank.  148  App,  Div.  5B1,  131  N.  Y.  Supp. 
311,  affirmed  in  205  N.  Y.  571,  98  N.  E. 
1119,  however,  the  court  says  that  "the 
general  rule  that  an  absentee  who  has  not 
been  heard  of  for  seven  years  may  be  pre- 
sumed to  bu  dead  at  the  expiration  of  that 
period,  for  the  purpose  of  administering  bis 
estate,  is  well  settled." 

See,  in  this  connection.  Re  Nolting,  43 
Hun,  450;  Re  Smith,  77  Misc.  76,  136  N,  Y. 
Supp.  825;  Re  Matthews,  75  Misc.  449,  138 
S.  Y.  Supp.  638,  I.  c,  6,  infra. 

Tlic  matter  of  the  jurisdiction  of  probate 
courts  to  grant  administration  is,  of  course, 
not  within  the  scope  of  this  note. 

In  Miller  v.  Beates,  3  Serg.  i  R.  490,  8 
Am.  Dec.  658,  an  early  case,  Tilgbman,  Cb. 
J.,  says:  "I  am  not  for  fixing,  at  present, 
any  precise  period  after  which  a  presump- 
tion of  death  arises.  But  I  think  myself 
safe  in  saying  that,  in  the  present  instance, 
considering  that  fourteen  years  and  nine 
months  had  elapsed  between  John  G.  Schlos- 
ser's  being  last  heard  of,  and  the  commence- 
ment of  this  action;  that  when  last  heard 
of  he  was  at  a  place  between  which  and  the 
city  of  Philadelphia  there  was  a  free  com- 
munication, and  it  was  then  his  intent  to 
return  soon  to  Philadelphia;  his  being  now 
in  life  would  be  contrary  to  the  usual  course 
of  things;  that  the  jury  might  and  ought  to 
presume  his   death," 

.^hm-iicf  does  rot  rsise  the  presumption  of 
a  man's  death ;  but  it  should  be  considered 
in  connection  with  surrounding  circum- 
stances, such  as  the  failure  of  his  family 
and  friends  to   learn  his   whereabouts,   his 
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other  tbui  it  wm  claimed  they  were  each 
members  of  the  family  of  aaid  Chriatophe 
F.  Qreen,  and  had  lived  with  him  lu  men 
bers  of  hia  family  for  many  years,  and  had 
been  during  said  time,  and  were  at  the 
time  of  hia  death,  each  and  all  dependent 
upon  him  for  a  livelihood  and  support. 

The  by-laws  of  defendant  society,  among 
other  provisions,  contained  the  following: 
''Benefit  certificates  sliall  be  made  payable 
only  to  the  wife,  surviving  children,  or  son 
other  person  or  persons  speciltcally  named  i 
said  benefit  certificate  as  beneficiary,  who 
are  related  to  the  memlier  as  heir,  blood 
relative,  or  person  dependent  upon  him, 
member  of  his  family,  whom  the  applic] 
shall   designate   in   his   appiication."      A 

character  and  business  relations,  together 
with  the  fact  that  he  was  last  seen  near  the 

ElacB  where  a  murder  ia  supposed  to  have 
een  committed;  and  the  conclusion  of  life 
or  death  arrived  at  from  the  whole  facta  or 
circumstances.  Sensenderfer  v.  Pacific  Mut. 
L.  Ins.  Co.  19  Fed.  88. 

In  Garwood  v,  Hastings,  3S  Cal.  216,  it 
was  held,  without  discussion  of  the  facts, 
that  one  who  had  li'ft  for  a  foreign  country 
and  had  not  been  beard  of  by  his  wife  for 
aeventeen  years  should  be  presumed  dead. 
Sprague,  J.,  dissented  upon  the  ground  that 
the  wife,  soon  after  his  departure,  removed 
from  Xew  Jersey  to  California  under  an  as- 
sumed name,  and  had  always  endeavored  to 
conceal  herself  from  her   husband. 

So,  it  is  held  in  Thomas  v.  Thomas,  16 
Neb.  633,  20  N.  W.  S4S,  on  subsequent  ap- 
peal, IB  Xeb.  81,  27  N.  W.  S4,  that  where 
a  wife  does  not  remain  in  the  place  where 
she  resided  with  her  husband  when  he  dis- 
appeared, no  presumption  of  his  death 
arises  from  ber  failure  to  hear  from  him 
for  seven  years. 

And  where  a  wife  removes  from  the  place 
where  her  husband  is  living,  and  does  not 
hear  from  him  for  seven  years,  no  presump- 
tion of  his  death  arises.  Com.  v.  Thompson, 
11  Allen,  23,  87  Am.  Dec.  6S5,  on  former  ap- 
peal, e  Allen,  591,  83  Am.  Dec.  6n3. 

Where  a  woman  left  home  under  a  cloud 
nn  her  character;  where  ahe  is  not  ahown 
to  be  absent  from  her  new  domicil;  and 
where  no  inquiries  were  made  for  her,  there 
is  DO  presumption  that  she  is  dead. 
SchwarzhoA  v.  Keeker,  1  Posey  Unrep.  Cas. 
{Tex.)   325. 

The  presumption  nas  held  not  to  be 
established  concerning  an  absentee  upon 
mere  proof  that  his  sons  had  not  heard  from 
him,  without  any  showing  that  hia  wife  had 
not  heard  from  him,  in  apite  of  the  fact  that 
he  had  claimed  to  be  leaving  to  get  away 
from  his  wife,  where  it  was  ahown  that  the 
wife  was  rich  and  that  the  sons  were  poor, 
and  that  the  father  owed  them  money.  Ee 
Dancey,   11   Ont.  Week.  Rep.   833. 

Absence  for  seven  years  does  not  raise  a 

I>reBumption  of  death  where  the  absentee 
eavea  home  because  his  wife  refuses  to  live 
I.,R.A.1816B. 


further  specifically  provided  that  no  pay- 
ment should  t>e  made  upon  any  benefit  cer- 
tificate to  any  person  who  did  not  bear  to 
the  assured,  at  the  time  of  his  death,  the 
relationahip,  either  of  wife,  surviving  child, 
heir,  blood  relative,  or  person  dependent  up- 
on, or  member  of,  the  (amity  of  the  mem  tier. 
Thus,  it  will  be  seen  that  while  persons  de- 
pendent upon  a  member  of  the  society,  or 
who  were  members  of  his  family,  were  eligi- 
ble as  benefictsries,  the  by-law  named  fur- 
ther provided  that  they  must  be  specifically 
mentioned  in  the  certificate  as  such  t>ene- 
ficiaries.  The  controlling  statute  at  the 
time  governing  beneficiary  associations  in 
this  sUte  (g  38S8,  Comp.  Laws  1609)  pro- 
vided that  payment  of  death  benefits  should 
be   to   the   families,   heirs,    blood   relatives, 

with  him,  eoea  to  another  town  where  he 
represents  himself  as  unmarried,  and.  on 
the  whole,  appears  to  be  wanting  in  thosi- 
qualities  which  usually  draw  men  to  their 
families.  Seeds  v.  Grand  Lodge,  A.  O.  U.  W. 
!)3  Iowa,  175.  0]  X.  W.  411. 

>.o  presumption  of  death  arises  from  ab- 
sence from  home  for  two  years  although  tbe 
man  ia  in  good  standing  and  repute  in  the 
community  and  friendly  with  his  family. 
Martin  v.  Union  Mat.  L.  Ine.  Co.  13  Wash. 
276,  43  Pac.  63. 

b,  Louisiana  i-idc. 

Under  the  civil  law  death  is  never  pre- 
sumed from  absence,  but  an  absentee,  in 
the  absence  of  proof  of  death,  is  preaomed  to 
live  to  the  age  of  one  hundred  years,  which 
is  considered  the  most  remote  period  of  the 
ordinary  life  of  man.  Hayes  v.  Berwick,  2 
Mart.  (La.)  138,  5  Am.  Dec.  727;  Sasaman 
v.  Aime.  9  Mart.   (La.)   257. 

And  it  is  held  in  Boe  v.  Filleul,  36  I>i. 
Ann.  126,  that  no  presumption  arises  from 
inerc  absence  for  a  number  of  years. 

In  Vogel's  Succession,  IS  Tji.  Ann.  140, 
79  Am.  Dec.  571,  the  court  mentions  a  pos- 
xible  exception  to  this  rule  where  the  dis- 
appearance is  "of  such  a  character  as  to- 
force  on  the  mind  the  irresistible  convic- 
tion of  death,"  but  holds  that  a  case  is  not, 
made  out  within  the  rule  from  evidence  of 
the  sudden  disappearance  of  a  man  who 
was  laboring  under  a  depression  of  mind 
produced  by  the  belief  of  a  coming  crisis  in 
the  financial  world,  although  be  had  not  in- 
tended taking  a  trip,  did  not  have  sufficient 
money  or  clothes  for  a  trip,  and  enjoyed 
happy  family  relations. 

And  in  Martinez  v.  Vives,  32  L«.  Ann. 
305,  it  is  conceded  that  "there  are  occur- 
rences— as  a  wreck,  a  battle,  or  the  like — 
which  would  authorise  a  court  in  presum- 
ing the  death  of  one  known  to  have  been  at- 
posed  to  the  perils  of  either." 

So,  in  Iberia  Cypress  Co.  v.  Thorgeaon, 
lie  La.  218,  40  So.  682,  in  holding  that  tbe 
disappearance  of  a  person  per  »e  creates  no 
presumption  of  death,  the  court  aays:  "We 
take  it  that  it  must  first  be  ahoam  by  l^al 
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affianced  husband  or  wife  of,  or  to  peraons 
dependent  upon,  the  member. 

Flaintiff'a  action  was  predicated  upon  the 
theory  that  at  the  time  of  the  death  of 
Christopher  F.  Green  he  had  no  legal  hetra, 
and  that  plaiDttfT  snd  her  two  sisters  he- 
ing  persona  dependent  upon,  and  members  of, 
the  asBured'a  family,  were  entitled  to  the 
proceeds  of  the  bencGciary  cert  i  He  ate,  in 
pursuance  of  the  by-law  above  quoted. 

The  three  principal  grounds  upon  which 
a  reversal  of  the  judgment  below  is  urged 
•re:  (1)  That  the  administratrix  waa  not 
eotitled  to  aue;  (2)  that  there  naa  no  suf- 
ficient evidence  of  the  death  of  Cliristopher 
F.  Oreen's  brother;  (3)  that  Margaret 
Ghromley  and  her  siatera  were  not,  in  any 
event,   legal  beneficiaries    under    the    bene- 


ficiary certificate.  Our  conclusions  rmdor 
unneceaaary  a  determination  of  the  first 
proposition,  and  the  remaining  queationa 
will  be  considered  together. 

The  application  for  memherahip  and 
benefits  in  the  defendant  society,  signed  by 
the  assured  on  February  20,  ]908,'aa  airesdy 
obaerved,  named  aa  the  benefieiaries  the  aa- 
sured'a  legal  heira.  In  answer  to  numeroua 
questions  contained  in  the  application,  the 
assured  stated  that  he  had  a  living  brother, 
age  thirty-nine  years,  whose  theo  condition 
of  health  was  good.  It  was  not  ahown 
whether  he  had  any  living  uncles  or  aunta, 
or  more  distant  kindred,  and  the  only  proof 
offered  as  to  the  death  of  the  brother  was 
the  testimony  of  Margaret  Ghromley,  con- 
cerning statements  made  to  her  by  the  de- 


evidence  that  the  absent  person    was 
posed   to  certain   perils  to  life,   and,   i 
Bueh  exposure,  has  never  been  heard  of,  be- 
fore any  presumption  of  death  can  arise." 

Thiia,  where  a  man  who  was  seasick  wi 
last  seen  going  out  of  hia  stateroom  for  the 
avowed  purpose  of  vomiting  over  the  ves- 
sel's aide,  the  circumatancca  of  his  disap- 
pearance,  together  with  the  absence  of  four 
years,  justify  a  belief  that  he  is  dead.  Boyd 
T,  New  England  Mut  L.  Ins.  Co.  34  La. 
Ann.  S48. 

And  it  is  held  in  Jamison  v.  Smith,  35 
La.  Ann.  609,  that  the  presumption  of  death 
from  absence  is  justined  as  to  one  wli 
leaves  the  city  in  which  his  mother  an' 
relatives  live,  and  in  which  be  has  spent  tli 
whole  thirty  years  of  his  life,  and  (joes  to 
take  part  in  a  war  from  which  he  nevei 

"Where  a  person's  home  waa  In  the  city  of 
New  Orleans,  where  hia  wife  and  only 
child,  a  girl,  resided,  and  he  is  shown  to 
have  left  them  on  shipboard  for  a  near-by 
port  where  yellow  fever  was  raging,  and  the 
boat  is  shown  to  have  left  there  for  some 
other  more  distinct  port,  and  neither  the 
boat  nor  the  person  ever  returned  or  was 
heard  of  again,  the  lapse  of  thirty -five 
years  and  atnence  under  aucb  circumstances 
are  aullicient  to  justify  the  conclusion, 
caae  like  this,  that  the  man  is  dead." 
Sterrett  v.  Samuel,  lOS  La.  34a,  32  So.  428. 


.  Under  atalvte. 


The  Missouri  statute  provides  that  "if 
any  pereoD  who  shall  have  resided  in  this 
Btat«  go  from,  and  do  not  return  to,  this 
state,  for  seven  successive  years,  he  shall 
be  presumed  to  be  dead  in  any  case  wherein 
his  death  shall  come  in  question,  unless 
proof  be  made  that  he  was  alive  within  that 
time."  The  Kentucky  and  West  Virginia 
statutes  are  similar. 

This  statute  applies  only  to  people  who 
leave  th«  state,  and  doea  not  operate  to  e\- 
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elude  evidence  which  may  have  the  effect  of 
establisliing  the  common-law  presumption  of 
death  from  absence.  Bank  of  Louisville  v. 
Public  School  Truateea,  83  Ky.  210,  5  S. 
W.  735. 

So,  it  is  held  in  Irontoo  Fire  Brick  Co. 
v.  Tucker,  26  Ky.  L.  Kep.  532,  82  S,  W. 
241,  rehearing  denied  in  2tt  Ky.  L.  Rep. 
1021,  82  S.  W.  1000,  that  the  common-law 
rule,  and  not  the  statute,  applies  to  a  resi- 
dent of  Ohio  who  goes  to  Indiana,  where  he 
disappears. 

And  it  is  held  in  Flood  r.  Growney,  128 
Mo.  202,  28  S.  W.  800,  tliat  the  statute  has 
no  application  to  a.  person  who  never  resided 
in  the  state,  but  that  the  Common-law  rule 

13  accordance  with  this  it  is  held  in 
Chapman  t.  Kullman,  19]  Mo.  237,  89  R.  W. 
624,  that  where  a  woman  left  her  father's 
home  in  Missouri  and  went  to  Texaa,  where 
her  disappearance  took  place,  whether  ahe 
be  regarded  aa  resident  of  Missouri  or  not, 
the  failure  to  hear  from  her  for  seven  years 
raised  the  presumption  of  death  under  th<t 


law 


The  Missouri  statute  does  not  apply 
where  there  is  no  proof  that  the  absentee 
left  the  Btute.  Bradley  v.  Modern  Wood- 
men, 146  Mo.  App.  42S,  124  S.  W.  69. 

Thus,  it  does  not  apply  to  a  person  who 
has  been  absent  from  his  home  in  Missouri, 
unheard  of  for  seven  ycara,  where  he  was 
in  the  state  when  last  heard  of;  but  the  case 
comes  within  the  common-law  rule.  Dick- 
ens V.  Miller,  12  Mo.  App.  408;  Biegler  v. 
Supreme  Council,  A.  h.  H.  57  Mo.  App. 
41B. 

"West"  may  mean  a  point  within  the 
state  as  well  as  without,  and  mere  proof 
that  the  missing  person  intended  going 
"West"  does  not  bring  the  case  within  the 
statute,  which  applies  only  to  persona  who 
leave  the  state.  Carter  v.  Metropolitan  L. 
Ins,  Co.  IG8  Mo.  App.  368,  138  S.  W.  49. 

It  ia  held  in  Duff  v.  Duff,  156  Mo.  App. 
217,  137  B.  W.  909,  that  the  preceding  de- 
cisions to  the  effect  that  the  statute  doea 
not  apply  until  it  ia  ahown  that  the  alMentee 
left  the  state  "do  not  mean  that  the  fact 
must  be  established  by  direct  and  positivi 
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ccnaed  during  his  lifi'ttroe,  and  whicli  testi- 
mony is  botli  iDfagtr  and  unsatiafKctorj. 
From  it  we  gather  that  ivlien  Christopher  F. 
Green  was  about  twenty-one  jeara  of  age 
he  came  from  somewhere  in  tlie  state  of 
Te^as'to  the  home  of  t^e  plaintilT,  her 
sisters,  and  th^n  Uving  brother,  at  the  time 
residing  in  said  state,  and  thereafter  con- 
tinued to  make  his  home  with  the  ,  first  in 
Texas,  and  afterwards  in  what  is  now  Okla- 
homa, until  the  day  of  liis  deatli  twenty- 
four  ytpars  tbereafter;  that  Green  had  toid 
her  that  when  he  left  liis  home  in  Kentucky 
he  left  a  younger  brother  in  an  orphans' 
home;  that  he  went  off  and  stayed  until  he 
was  eighteen,  when  he  returned  and  spent 
about  three  days  trying  to  got  word  from 
his  brother,   but  failed;   tliat  he  found  out 

evidence;"  but  it  is  sufficiently  established 
by  the  reasonable  and  persuasive  inference 
wliich  ariaea  from  his  failure  to  return 
where,  if  he  was  in  the  state,  he  must  have 
known  of  the  thorough  search  made  for 
him  by  his  father,  ana  of  the  agony  of  mind 
which  induced  it,  and  also  of  his  rights  in 
hix   father's   estate   at   his   death. 

The  statute  is  not  limited  in  its  appli- 
cation to  cases  where  the  missing  person  is 
not  shown  to  have  been  alive  after  he  has 
left  the  state,  but  applies  "where  the  person 
leaving  the  state  is  absent  for  seven  con- 
secutive years  after  he  is  last  heard  from," 
Mutual  Ben.  L.  Jna.  Co,  v.  Martin,  108  Ky. 
11,  56  S.  W.  6t)4. 

And  it  is  likewise  held  in  Adams  v.  New 
York  L,  Ins.  Co.  158  Mo.  App.  584,  138 
S.  W.  921,  that  the  case  is  not  taken  out 
of  the  statute  by  reason  of  the  missing 
person  having  been  seen  after  leaving  the 
state,  where  it  has  been  seven  years  since 
he  was  last  heard  of.  The  court  says:  "It 
would  be  a  most  unreasonable  construction 
of  the  statute,  indeed,  which  would  create 
a  situation  so  harsh  as  that  involved  in  re- 
quiring plaintiff  to  prove  her  husband  had 
actually  left  the  state  before  the  presump- 
tion provided  for  therein  would  become 
available,  and  then  declare  it  repelled  be- 
cause such  proof  was  made." 

11ie  statute  is  not  limited  to  persons  hav- 
ing no  good  reason  for  staying  away  from 
the  state,  but  applies  to  fugitives  from 
justice,  it  being  the  duty  of  the  jury,  in 
determining  the  question  of  the  absentee's 
death,  to  consider  the  rireumstances  of  his 
departure.  Mutual  Hen.  Ij.  Ins.  Co.  v. 
Martin,  108  Ky.  11,  ha  S.  W.  604. 

Where  plaintiffs  claim  title  to  land  aa 
heirs  of  their  father,  and  prove  his  unex- 
plained absence  from  the  state  for  seven 
years,  they  may  sue  as  his  heirs.  Hender- 
eon  V.  Bonar,  11  Ky.  I^  Hep.  219,  11  S.  W. 
son. 

And  the  syllabus  in  the  unreported  case 
of  Gell  v.  DeWitt,  7  Ky.  L.  Rep.  005.  is  as 
follows:  "A  father  having  )eit  the  state, 
and  nothing  having  been  heard  or  known  of 
him  for  about  nine  j'ears,  bis  only  child  is 
entitled  to  maintain  an  action  as  his  heir 
L.R.A.1915B. 


the  yellow  fever  had  visited  Uiat  locality 
the  year  before,  and  he  guessed  his  brother 
had  died,  as  many  other  persons  had.  Treat- 
ing this  testimony  as  competent,  and  though 
contradicted  by  Green's  application,  stating 
tbat  his  only  brother  was  living  and  in 
good  health,  was  it  sufficient  to  raise  the 
presumption  of  death  arising  from  an  ab- 
sence of  seven  years!  According  to  the 
sigTied  application,  the  assured  was  forty- 
three  years  of  age  at  the  time  of  the  issuance 
of  tile  beneficiary  certificate;  his  brother 
four  years  younger.  There  is  no  evidence 
Bs  to  Green's  sge  when  be  left  home  and 
went  to  Te\as,  but  only  tbat  he  went  off 
and  stayed  until  he  was  eighteen,  when  he 
returned.  It  is  not  shown  that  during  his 
absence  be  ever  wrote  to  or  received  letters 


for   the   recovery   of   land,  his   death   beiu); 

The  statute  doee  not,  however,  authorize 
the  division  of  the  property  of  a  person  who 
has  l>een  absent  from  the  state  for  seven 
yearn  without  any  legal  adjudication  of  his 
death,  since  opportunity  must  be  given  to 
overcome  the  presumption  of  death  by  evi- 
dence showing  that  he  was  alive  within 
seven  years.  Hollowell  v.  Adams,  —  Ky.  — , 
119  S.  W.  1179. 

Under  the  Kentucky  statute,  the  presump- 
tion of  death  is  raised  by  allegations  that  a 
person  has  gone  from  the  state  and  has  Dot 
returned  for  more  than  seven  years,  and  it 
is  not  necessary  to  ahow  failure  to  hear 
from  him  since  his  departure.  Vuson  v. 
Bowlin.  17  Ky.  L.  Rep.  128,  30  S.  W.  622. 

The  jury  should  be  permitted  to  consider 
all  the  circumstances  of  the  case  on  the 
question  of  the  presumption  of  death  aris- 
ing from  absence  from  the  estate;  and  an  in- 
struction is  erroneous  which  gives  the  jury 
the  impression  that  if  they  should  find  the 
absentee  to  have  been  unheard  of  for  seven 
years,  they  must  find  him  dead,  unless  it  is 
shown  that  he  was  living  within  that  time, 
Dickens  v.  Miller,  12  Mo,  App.  408, 

One  who  leaves  the  state  to  go  to  war, 
and  is  not  heard  from  for  twelve  years,  is 

B resumed  dead  under  the  statute.  Boggs  v, 
[ar[)er,  43  \V.  Va.  554,  31  S.  E.  943. 
So.  proof  of  a  man's  absence  from  the 
state  for  more  than  seven  years  without 
being  heard  of  by  his  family  raises  a  pre- 
sumption of  his  death  under  the  sta-tute. 
Foulks  V.  Rhea,  7  Bush,  668;  Taylor  v. 
Reisch.  20  Ky.  L.  Rep.  1599,  4S  8.  W.  782. 
And  tlie  nonappearance  of  hank  deposi- 
tors for  eight  years,  and  the  nonclaimcr  of 
deposits,  are  circumstances  which  tend 
strongly  to  raise  the  presumption  of  the 
death  of  the  depositors.  Bank  of  Louis- 
ville V.  Public  School  Trustees,  83  Ky.  219, 
5  S.  W.  735. 

S,  Tevam. 

The  Texas  statute  provides  that  "any 
person  absenting  himself  beyond  the  sea  or 
elsewhere  for  seven  years  succeasively  shall 
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from  bis  younger  brother,  or  that  any  form 
of  commuuioation,  either  between  the  broth- 
ers or  others  concerning  thpm,  passed  dur- 
ing said  absence.  It  dues  not  appear  that 
upon  his  return  lie  made  anj'  inquiry  as  to 
whether  his  brotlier  liad  left  the  orphans' 
home,  and,  if  to,  wlien,  and  to  what  place  he 
had  gone,  tliough  it  may  fairly  be  inferred 
tiiat  iionie  such  information  v'ae  obtainable, 
for  the  testimony  is  that  the  yellow  fever 
had  visited  that  locality  only  the  year 
before.  In  fact  the  extent  of  hia  inquiry 
doee  not  appear  to  have  been  made  the  sub- 
ject of  inquiry  further  than  stated.  If  liv- 
ing at  the  time,  the  younger  brotlier  would 
have  been  fourteen  years  of  age.  Had  it 
been  shown  that  he  continued  to  be  an  in- 
mate of  the  orphans'   home,  and   was  such 


an  inmate  on  the  occasion  of  the  pestilence 
named,  the  presumption  of  death  would  be 
greatly  strengthened. 

It  is  a  rule  of  common  law  that  a  person 
shown  not  to  be  heard  of  for  seven  years 
by  those,  if  any,  who,  if  he  had  been  living, 
wouhl  naturally  have  heard  of  him,  is 
presumed  to  lie  dead,  unless  the  circumstan- 
ces of  tlie  case  are  such  as  to  account  for 
his  not  being  heard  of,  without  assuming 
Lis  death.    Jones,  Ev.  9  01. 

The  origin  and  growth  of  tl)is  rule  of  pre- 
sumption ia  learnedly  treated  in  Tliayer's 
Preliminary  Treatise  on  Evidence  at  Com- 
mon Law,  pages  319-324,  where  in  part  it 
is  said:  "it  in  a  rule  of  presumption  tliat. 
in  the  absence  oE  evidence  to  the  contrary, 
a.  person  shall  be  taken  to  be  dead  when  he 


be  presumed  dead  in  any  case  wherein  death 
may  eome  in  question." 

And  it  is  held  in  Supreme  Ruling,  F.  M. 
C.  V.  Hoskins,  —  Tex.  Civ.  App.  — ,  171  S. 
W.  812,  that  "eUewhcre"  in  the  aUtute 
means  bej'ond  tlic  confines  of  Te.\as. 

S<-e  also  Turner  v.  Sealock,  21  Tex.  Civ, 
App.  5114,  54  S.  W.  358;  Sovereign  Camp,  W. 
\V.  v.  Ruedrieh,  —  Ttx.  Civ.  App.  — ,  158 
K.  \V.  170;  l^tham  v.  Tombs,  32  Tex.  Civ. 
App.  270,  73  S.  W,  lOGO.  in  the  note  to 
!ilarquet  v,  .£tna  I..  Ins.  Co.  post,  741). 

A  charge  on  the  question  of  the  presump- 
tion of  death  in  tlie  language  of  the  statute, 
where  special  inatructions  are  not  asked  by 
way  ot  explanation,  will  not  he  considered 
erroneous  because  the  jury  is  not  told- that 
the  absence  must  be  from  home,  and  that 
the  miasiiig  person  must  not  have  been 
heard  of  within  the  seven  years.  French  v. 
McGinniB,  «'J  Tex.  in,  9  S.  \V.  3iZ'. 


3.  StiaalHtilppi. 

The  Mississippi  statute  provides  that  "any 
person  who  shall  remain  beyond  the  sea,  or 
absent  himself  from  this  state,  or  conceal 
himself  in  this  state,  for  seven  years  suc- 
cessively .  .  .  sliall  be  presumed  to  be 
dead,  in  any  cose  wherein  his  death  shall 
come  in  question." 

Where  a  man  embarked  on  a  ship  which 
■ailed  ahortlj  before  a  violent  storm,  and 
neither  the  ship  nor  anyone  on  board  it  wai 
heard  of  during  the  ten  years  following,  a 
presumption  of  death  arose  under  the  stat- 
ute.    Learned  v.  Corley.  43  Miss.  a67. 

But  where  children  of  seven  and  three 
years  of  age  living  with  their  mother  and 
stepfather  disappear  and  are  not  heard  of 
for  seven  years,  no  presumption  of  their 
death  will  arise  under  the  statute.  Manley 
V.  Pattison,  73  Miss.  417,  55  Am.  St.  Rep. 
643,  16  Ho.  2:10,  The  court  bases  its  de- 
cision upon  the  ground  that  the  statute, 
"which  manifestly  refers  to  persona  having 
volition  and  the  right  of  free  locomotion, 
does  not  create  the  presumption  of  the  death 
of  children  incapable,  by  reason  of  their 
tender  age,  of  'absenting^  themselves  from 
L.R.A.iei5B.  '. 


the  state,  or  of  'concealing'  themselves  with- 
in it," 

4.  Sew  Jereey. 

The  Now  Jersey  statute  is  very  similar 
to  that  of  .Mississippi.  It  provides  that 
■■any  person,  whether  a  resident  of  this 
state  or  not,  who  sliall  remain  beyond  sea. 
or  absent  himself  or  herself  from  this  state, 
or  from  the  place  of  hia  or  her  last  known 
reaidencc.  or  conceal  himself  or  herself  in 
this  state,  or  in  the  place  of  his  or  her  laat 
known  residence  for  seven  years  auceessivp- 
ly,  shall  be  presumed  to  be  dead  in  any  case 
wherein  hia  or  her  death  shall  come  in 
question,  unless  proof  be  made  that  he  or 
she  were  alive  within  that  time." 

To  bring  a  case  within  the  terms  of  the 
statute,  it  ia  not  necessary  to  prove  tpe- 
cilieally  that  the  miaaing  person  is  either 
actually  beyond  the  aca,  or  is  absenting 
himself  from  the  state,  or  concealing  him- 
aelf  within  the  state,  since  such  would  neces- 
anrilv  prove  him  to  be  living;  but  all  the 
proof  required  is  that  the  party  is  absent 
from  the  state  or  from  his  home,  Osborn 
V.  Alien.  20  X.  J.  L.  388. 

The  statute  applies  wholl;f  to  cases  in 
which  property  rights  are  involved,  and 
does  not  apply  to  divorce  suits  against 
absent  persons.  Spiltoir  v.  Spiltoir,  72  N. 
J.  Eq.  r.O.  04  .Atl.  1)6. 

One  who  absents  himself  from  the  state 
for  seven  vears  is  presumed  dead  under  the 
statute.  Warabaugh  v.  Schenck,  2  N.  J.  L. 
2211;  Burkhardt  v.  Burkhardt.  83  N.  J.  Eq. 
479,  52  Atl.  290;  Smith  v.  Smith,  5  N.  J. 
Eq.  434. 

B.  Indiana. 

The  Indiana  statute  provides  that  when 
any  resident  ol  tlie  state  shall  have  ab- 
sented himself  from  the  state  and  gone  to 
parts  unknown  for  five  years,  leaving  prop- 
erty without  provision  for  the  management 
thereof,  and  such  is  made  to  appear  to  the 
probate  court,  it  shall  be  presumed  that 
sucli  person  ia  dead. 

Where  it  is  alleged  that  a  person  has 
been  absent  from  the  state   tor   five  years. 
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hSB  been  absent  seven  years,  and  not  beard 
from.  Tills  is  a  modem  rule.  It  is  not  at 
all  modern  to  infer  deatb  front  a  long  ab- 
Hvnce;  the  recent  thing  is  the  fixing  of  this 
time  of  seven  years,  and  putting  it  into  a 
rnle.  The  faint  beginning  of  it,  as  a  com- 
nKHi-law  rule  of  general  application  in  all 
i|iiestions  of  life  and  death,  is  fonnd,  so 
far  BB  our  recorded  eases  shon',  in  Doe  e\ 
dem.  George  v.  Jenson,  G  Raat,  SO,  2  Rmitb, 
236,  8  Rei-ised  Rep.  40S,  in  January,  1803. 
J-ong  before  this,  in  1604,  the  'bigsmy  act' 
of  James  I.  had  exempted  from  tlie  scope  of 
its  provisions,  and  so  from  the  guilt  and 
punishment  of  a  felon.  (1)  those  ivbo  had 
married  a  second  time  when  the  first  spouse 
had  been  beyond  the  seas  for  seven  years, 
and  (2)  those  whose  spouse  had  been  absent 

and  no  tidings  have  been  received  by  his 
family,  the  missing  person  must  be  pre- 
sumed dead  under  the  statute.  Baugh  t. 
Boies,  00  Ind.  376. 

It  is  held  in  Metropolitan  h.  Ins.  Co,  v. 
r..yon8.  60  Ind.  App.  334,  08  X.  F,.  S24,  l.ow- 
ever,  that  the  statute  applies  only  to  the 
eatates  of  absent  persons,  and  not  to  actions 
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York  and  South  Bahota. 


The  Xew  York  statute  provides  that  "a 
person  upon  whose  lite  au  estate  in  real 
property  depends,  who  remains  without  the 
I'nitcd  .States,  or  absents  himself  in  the 
state  or  elsewhere  for  seven  years  togetlier, 
is  presumed  to  he  dead  in  an  action  or 
special  proceeding  concerning  the  property 
in  which  his  death  comes  In  i|UP8tioii.  unless 
it  is  aHirmatively  proved  that  be  was  alive 
within  that  time."    The  South  Dakota  stat- 


years  unheard  of,  but  circumstances  must 
l>o  shown  which  will  make  such  presump- 
tion probable.  Re  Boeruin  Street,  173  X. 
Y.  321,  06  X.  K.  1],  afTirming  T4  App.  Div. 
032.  77  X.  Y.  Supp.  1 121. 

So  it  was  held  in  Voiight  v.  ^VilliamB, 
120  X.  Y.  253,  8  L.R.A.  501.  17  Am.  St. 
Rep.  634.  24  X,  E.  l!l.%  that  where  an  un- 
married man  of  feeble  health  and  dissipated 
liahits  had  left  home  twenty-four  years  be- 
fore, the  presumption  of  his  death  was  not 
suRicient  evidence  upon  wbieli  to  compel 
specific  performance  of  a  contract  to  pur- 
chase real  estate  in  which  the  absentee  had 
an  outstanding  right.  Tlie  court  said ; 
"There  must  be  some  point  of  time,  of 
course,  when  the  presumption  of  death 
would  arise,  but  we  have  lieen  referred  to 
no  ease  in  this  state  in  wbieh  that  presump- 
tion has  prevailed  where  tbc  absence  wai 
less  than  forty  i,ear8." 

The  presumption  of  death  provided  for  by 
the  statute  has  tieen  held  to  arise  in  the 
case  of— 

— one  who  had  gone  to  England,  where  he 
threatened  to  commit  suicide,  and  where  his 
L.R.A.lfll.'iB. 


for  seven  years,  although  not  beyond  the 
seas,  .  .  .  'the  one  of  them  not  know- 
ing the  other  to  be  living  within  that 
time.'  "  The  extension  of  the  rule,  as  well 
as  its  limitations,  are  interestingly  treated 
in  the  subsequent  pages  of  the  above  au- 
thority, as  well  as  in  Ijiwson,  Law  of  Pre- 
sumptive Evidence,  pp.  246-286,  ami  Cham- 
berlayne's  Modern  Law  of  Evidence,  pp. 
1000^1118.  In  this  country  the  rule  has 
generally  been  applied  to  those  who  are 
absentees  from  their  home. 

As  was  said  in  Hyde  Park  v.  Canton,  130 
Mass.  50.) :  "If  a  man  leaves  his  home  and 
goes  into  parts  unknown,  and  remains  un- 
heard from  for  the  space  of  aeven  years,  the 
law  authorizes,  to  those  that  remain,  the 
presumption  of  fact  tbat  he  is  dead;  but  it 

friends  believed  he  had  executed  his  threat, 
and  had  not  been  heard  of  for  fortv  Tears, 
M'Comb  V.  Wright,  5  Johns.  Ch.  26:!";  ' 

—one  who  lias  disappeared  and  has  not 
been  heard  of  for  thirtv-aeven  vears,  Barson 
V.  Mulligan,  191  X.  Y.  306,  16  L.R.A.IX.S.I 
151,  84  X.  E.  7.>: 

— one  who  has  not  been  heard  of  for 
fourteen  years,  where,  it  living,  he  ivould 
have  been  impelled  by  motives  of  affection, 
family  ties,  and  hope  of  pecuniary  gain  to 
make  himself  known,  Karsti>ns  v.  Karstens, 
20  App.  Div.  220,  51  X.  Y.  Supp.  705; 

— one  who  was  last  beard  of  fourteen 
years  before  bevond  the  sea.  where  he  had 
no  known  place'  of  residence,  JlcCartee  v. 
Camel',  1  Barb.  Ch.  4'>5: 

— a  man  who  has  been  absent  eight  years 
without  being  seen  or  lieard  of,  Sheldon  v. 
Ferris.  45  Barb.  124; 

~<me  who  was  of  dissipated  habits  and 
impaired  health  when  last  seen,  forty-three 
years  before,  and  who  knew  of  the  prolia- 
hilitv  of  his  share  in  tbc  property  in  ques- 
tion.' McXultv  V.  Mitchell,  41  Misc.  2B3,  84 
X.  Y.  Supp.  e»: 

— a  husband  who  left  his  wife  prcjniant 
with  their  first  child,  and  went  to  another 
city  with  the  intention  of  making  a  home 
for  her,  and  wlio  wrote  regularly  for  three 
years,  and  who  was  last  heard  from  when  he 
was  in  a  hospital  very  ill  and  not  expecting 
to  recover.  Morrow  v.  .McMahon,  35  Misc. 
348,  71  X.  Y.  Supp.  OBI. 

But  where  the  only  testimony  with  re- 
spect to  the  missing  legatee  is  that  of  the 
husband  of  another  legatee,  who  married 
shortly  before  the  testatrix's  death,  who 
says  that  he  baa  no  knowledge  as  to 
whether  the  absentee  was  missing  or  not. 
and  that  the  family,  so  far  as  he  knew,  had 
no  such  knowledge,  no  presumption  will 
arise.  Homborger  v.  Miller,  28  App.  Div. 
100,  60  N.  Y.  Supp.  1070,  affirmed  without 
opinion  in  103  N.  Y.  578.  37  N.  E,  1112. 

The  presumption  of  death  arises  from  an 
unexplaine<l  alisenec  of  ten  years,  and  that 
inference,  taken  in  connection  with  the  fact 
that  the  missing  man  was  last  seen  leaving 
the  house,  following  an  attack  of  delirium 
tremens,  and  going  toward  a  dock,  having 
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doe*  not  aiitliorixe  Km  to  preanmi!  ttiere- 
fore  th&t  anj  one  cl  thoee  remaining  in  the 
place  which  he  left  hag.di^." 

In  Cliamberlaj'ae'B  Modem  Law  of  Evi- 
dence, g  lOOS,  u-e  find  the  fulluwing  atate- 
ment  of  the  rule:  "The  pri^ sumption  of  death 
being  based  upon  an  inftrence  of  fact  that 
the  persona  will  naturally  comniunicate  with 
tlieir  iiomea,  it  may  be  premiaed  that  in 
ei-rtain  contingeneieg,  where  thcae  tacts  are 
not  shown  to  exiat,  tbe  rule  of  law  doeA  not 
come  into  operation;  for  example,  it  is  of 
no  special  significance  that  one  who  has 
left  home,  and  ih  -o!  parta  unknown,  has 
failed  to  hear  from  or  ubout  those  iiliom 
h*  has  left  there."  In  otlier  words,  under 
sueh  cireiunstaneea  the  expiration  of  aeven 
jeani  without  tidings  gives  riae  to  no  prc- 


Huinptioii  of  law  that  tile  person  at  home  is 

In  the  case  at  bar,  an  orphan  bo;  left 
his  home  in  Kentucky,  leaving  a  brother 
four  years  younger  an  inmate  of  an  orpliana' 
home.  Tlie  record  is  silent  as  to  wliether 
the  latter  knew  of  the  whereabouts  of  tha 
older  brother,  or  ever  wrote  to.  or  attempt- 
ed to  communicate  with,  him.  l>efendant  In 
error,  upon  whom  resta  the  burden  of  estab- 
liahiiig  that  Christopher  ¥.  Green  died  leav- 
ing no  heirs  at. law,  must  recover  (it  she 
can  do  so  in  any  event)  upon  proof  of  a 
state  of  facts  from  which  the  law  wilt  Rx  a 
prenumption  of  death. 

Ordinarily,  where  it  is  songht  to  fix  the 
presumption  of  death  upon  one  who  is  ab- 
sent from  home,  tlicre  must  be  proof  of  in- 


expreascd  an  intoition  of  committing  sui- 
cide, ia  Bufficieot  te  justify  the  surrogate  in 
issuing  letters  of  administration  on  the 
missing  man's  estate.  Ke  Xotting,  43  Hnn, 
4o6. 

So,  a  woman  w1k>  waa  last  seen  in  very 
poor  hcnitli  and  about  to  go  to  a  hospital, 
sixteen  years  before,  and  who  has  not  been 
discovered  hy  search,  will  be  presumed  dead 
on  application  to  the  surrogate  for  letters 
of  admin  is  tratlnn  on  her  estate.  Re  Smith, 
77  Misc.  70,  130  K-  Y.  Supp.  825. 

But  it  ia  held  in  Ee  Matthews,  75  Misc. 
440.  1.3G  X.  Y.  Supp.  (136.  that  courts  of 
probate  and  administration  in  general 
"should  not  presume  the  death  of  any  other 
person  than  the  person  whose  estate  is  to 
be  taken  in  siieh  court  to  be  administered 

Under  the  atatute,  however,  mere  proof 
that  relatives  of  persons  alleged  to  be  dead 
removed  from  the  home  of  such  persons, 
and  have  not  heard  from  them  since,  does 
not  raise  the  presumption  of  death.  Bur- 
nett V.  Costcllo.  la  S.  D.  89,  87  X.  VC.  oT-'i. 

And  sec  Re  Barr,  3H  Misc.  355,  77  X.  Y. 
Supp.  035;  Re  Jones,  70  Misc.  154.  128  X. 
Y'.  Supp.  477;  White  v.  Emigrant  Industrial 
Rav.  Bank,  14fl  .ipp.  Div.  af)l,  131  X.  Y. 
Supp.  311,  afTirmed  in  205  X.  y.  571,  98 
a.  t.  1110,  supra,  I.  a.  In  these  cases  the 
courts  seem  to  have  applied  the 
Ian-,  and  not  the  statute. 


II.  ClrcumKtanres    utrfiiolhenhif/    prc- 


It  seems  that  whatever  evidence  will  in- 
crease the  prohahility  of  death  n*ill 
strengthen  the  presumption  arising  from 
absence. 

Thus,  the  prcfiumption  of  death  from  ab-  I 
Bcncc  is  strengthened —  j 

— by  evidence  of  frequent  declarations  by  ' 
the  miBRJng  person  of  an  intent  to  commit  ', 
suicide,  Sheldon  v.  Ferris,  45  Barb.  124;      i 

— by  the  fact  that  the  missing  person  waa  I 
flftv  vcars  old  when  last  seen,  Doe  c>x  dem.  | 
Cofer'v.  Roe,  I  Oa.  53S; 
L.R.A.in].in. 


— by  abaence  for  twenty  years  instead  of 
seven.  Chapman  v.  Kimball,  83  Me.  380, 
2i>  Atl.  234; 

— by  proof  of  an  intention  on  the  part  of 
the  missing  person  to  return  when  he  left 
home.  Policemen's  Benev.  Asso.  v.  Rvee,  213 
111.  0,  104  Am.  St.  Bep.  190,  72  X.'E.  764, 
aflirming  115  III.  App.  95. 

And  it  is  held  in  Sambcrg  v.  Knights  of 
Modern  Maccabees,  151  Mich.  S«8,  133  Am. 
St.  Rep.  .11)0,  123  N.  W.  2.'i,  that  letters 
written  by  a  husband  to  his  wife,  which 
show  their  relations  to  be  such  as  not  to 
be  the  cause  of  his  [tiaappearancc,  are 
competent  for  the  purpose  of  strengthening 
the  presumption  arising  from  his  absence. 

The  presumption  of  death  from  sbscncc  ia 
strengthened  when  it  is  shown  that  the  de- 

Carture  of  the  missing  person  "was  from 
is  native  place,  the  seat  of  his  ancestors, 
and  the  home  of  his  brothers  and  sisters  and 
family  connections;  and  still  further,  when 
it  was  to  enter  upon  the  perilous  employ- 
ment of  a  seafaring  life,  and  when  he  has 
not  been  heard  of  hy  those  who  would  be 
most  likely  to  know  of  him  for  upwards  of 
thirty  years."  Loring  v.  Steineman,  1  Met. 
■204. 

And  where  nothing  is  ever  heard  of  a  yea- 
sel  or  its  crew  after  it  starts  on  a  voyage, 
the  presumption  of  the  captain's  death  is, 
after  twelve  years,  strong  enough  to  war- 
rant a  charge  that  his  death  is  to  be  pre- 
sumed, in  absence  of  rebutting  evidence. 
King  V.  Paddock,  18  Johns.  141. 

But   where  the  evidence  shon'a  the  miss- 
ing man  to  be  neither  prosperous  in  hnsi- 
ness  nor  succeasful  in  the  accumulation  of 
wealth,  an  instruction  ia  inapplicable  which 
sets  forth  tliat  "when   an  honored  upright 
citizen   who,   through   a   long   life,   has   en- 
joyed the  fullest  confidence  of  all  who  knew 
him,  prosperous  in  business  and  succes<(ful 
in    the     accumulation     of    wcaltli,     .     .     . 
journej's  from  his  home  to  a  distant  city, 
i   is  never  afterwards  heard   of,   then   a 
ong.  if  not  conclusive,  presumption  arises 
favor  of  his  deatli."    Xorthwestern  Mut. 
T,.  Ins,  Co.  V.  Stevens,  18  C,  C.  A.  107,  30 
U.S.  App.  401.  71  Fed.  258. 
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quiry  made  of  the  persons  and  at  tlie  places 
where  neivs  of  bim,  if  living,  uoiild  most 
probably  be  liad.  2  Greenl.  Ev.  10th  ed, 
g  278;  Chamber  lay  ne,  Modern  Law  of  Ev. 
g§  1100,  1101;  2  Uhart.  Ev.  g  1274;  Posey 
V.  Hanson,  10  App.  D.  C.  400;  Wentworth 
V.  \\eiitworth,  71  Me.  72;  Fljnn  v.  CofTee,  12 
Allen,  133;  Shriver  t.  State,  05  Md.  278, 
287,  4  Atl.  079.  In  Wentwortli  v.  Went- 
wortb,  eupra,  it  is  noted  tliat  it  must  appear 
that  the  abt>ent  one  had  not  been  beard  of 
bv  those  persons  \vho  would  naturally  have 
heiird  from  him  during  the  time  that  he  had 
heen  living.  But  it  was  observed  that  the 
rule  did  not  confine  the  intelligence  to  any 
particular  class  of  personB.  It  may  be  to 
persons  in  or  out  of  the  family. 

2  Cireeiileaf  on  Evidence,  Ifltb  ed.  §  278f, 


after  stating  the  circumstances  material  to 
the  issue,  such  as  age,  situation  of  the  par- 
ty against  whom  the  presumption  is  direct- 
ed, bis  habits,  employment,  state  of  health, 
physical  constitution,  as  nell  as  the  place  or 
eliuiatc  of  the  country  whither  he  went,  fa- 
cilities for  communication,  habit  of  corre- 
spondence, or  other  circumstances  tending 
to  aid  the  jury  in  determining  the  fact  of 
life  or  death,  says;  "There  must  also  be  evi- 
dence of  diligent  inquiry  at  the  place  of  the 
person's  last  residence  in  this  country,  and 
among  his  relatives,  and  any  others  who 
probably  would  have  heard  of  him,  it  liv- 
ing." Sustaining  the  foregoing  text  are  tho 
following  cases;  Bailey  v.  Bailey,  36  Mich. 
IS!;  State  v.  Teulon,  41  Tex.  249";  Re  Smith, 
77   Misc.   70,   136  N.  Y.  Supp.  S25;   Litch- 


///.  XecfHBlty   of  inqiHry  to   i^lae  pre- 
Bumptfon. 

The  earlier  cases  on  this  aubjecl  are  col- 
lected in  notes  appended  to  Modern  Wood- 
men V.  Gcrdom,  2  L.E_1.(X.S.)  800,  and 
Miller  v.  Sovereign  Camp,  W.  W.  28  L.E.A. 
IX.S.)    178. 

"Where  it  is  sought  to  fix  the  presump- 
tion of  death  upon  one  who  is  absent  from 
home,  there  must  be  proof  of  inquiry  made 
of  the  persons  and  at  the  places  where  neivs 
of  him,  if  living,  would  most  probably  be 
had.''     MoDEBX  Woodme.v  v,  Giihomlev. 

It  is  held  in   Brown  v.  Grand  Lodge,   A. 


and  has  not  been  heard  of  for 
must  be  presumed,  where  the  wife  has  made 
inquiries  in  all  the  places  where  her  hus- 
band might  reasonably  be  expected  to  he 
found  if  alive,  and  where  she  has  exhausted 
every  source  of  information  in  her  cRorts  to 
locate  him. 

The  wife  of  a  missing  man  last  heard 
of  in  the  peathouse  cannot  he  held,  aB_  a 
conclusion  of  law,  to  have  failed  to  exercise 
reasonable  diligence  in  not  writing  to  the 
pesthouse  and  in  not  making  personal  in- 
vestigation, where  the  name  of  the  pesthouse 
was  not  knoMn,  and  where  she  employed  cit- 
perieJiced  counsel  who  made  all  inquiries  or- 
dinarilv  made.  Caldwell  v.  Modern  Wood- 
men, SB  Kan.  11,  130  Pac.  642. 

But  in  Wolff's  Estate,  12  W.  X.  C.  r,3r>, 
the  evidence  of  inquiry  was  held  insuRlcicnt 
to  raise  a  presumption  of  death,  where  a 
single  iviti>eBs  testified  that  he  had  asked 
people  in  Xew  York  whether  tliey  had  ever 
heard  of  the  absentee,  and  that  he  had 
written  to  the  keeper  of  a  hotel  in  that 
city  at  which  the  absentee  had  stayed  for 

So.  where  it  is  sliowo  that  about  a  dozen 
letters  were  written  to  the  place  where  the 
absentee  had  acquired  a  residence  after 
leaving  his  home  state;  but  it  appears  that 
no  directories  were  consulted,  no  chief  of 
police,  postmaster,  or  sheriff  was  written 
to,  no  one  sent  to  confer  with  a  person  be- 
lieved to  know  his  whereabouts,  and  no  ad- 
r..B  A.l!Hrir.. 


vertiseiuents  inserted  in  newspapers,  no  pre- 
sumption ot  death  can  arise  on  the  evidence. 
Wriglit  V.  Jones,  23  S.  D.  Ifll,  135  K.  W. 
1120. 

Anil  where  inquiries  are  not  made  of  the 
mother,  sisters,  and  son  of  an  absent  wo- 
man, by  the  administrator  of  an  estate  in 
which  the  absentee  has  an  interest,  he  ia 
not  justiHed  in  presuming  her  dead.  Mc- 
Cartee  v.  Camel,  I  Barb.  Ch.  4j5. 

The  absence  of  twenty-live  years,  however, 
is  sutTicient  to  warrant  a  presumption  of 
death  concerning  a  person  of  whom  nothing 
has  been  heard  during  that  time,  though  no 
proof  of  inquiry  is  made.  Innis  v.  Camp- 
bell,  1   Rawie,  373. 


\icale  accounted 


IV.  Failure 

"When  the  failure  of  the  absentee  to  com- 
municate with  his  friends  is  satisfactorily 
accounted  for  on  some  other  hypothesis  than 
that  of  deatii.  ...  no  presumption 
arises."  Re  Wagener,  143  App.  Div.  286. 
128  X.  Y.  Supp.  164.  In  this  case,  however, 
it  was  held  that,  where  the  absentee  would 
probably  have  communicated  with  an  aunt, 
even  if  he  bad  intentionally  deserted  his 
wife,  and  where  it  was  improbable  that  he 
feared  arrest  for  theft  or  desertion,  his 
failure  to  communicate  for  eighteen  years 
was  not  satisfactorily  provided  for  on  any 
other  hypothesis  than  death. 
I  But  where  the  evidence  shows  that  it 
Vvas  extremely  improbable  that  the  mlssinf! 
ivoman  would  communicate  with  her  friends 
Lnd  relatives  on  account  of  their  remon- 
Itranoc  for  changing  her  religion,  the  pre- 
sumption of  death  will  not  arise  from  ab- 
bence  for  seven  veara  unheard  ot.  Bowdcn 
h-.  Henderson,  2  Smale  &  G.  360. 

And  it  is  held  in  Wolff's  Eatete,  12  W. 
N.  C.  533,  that  no  presumption  of  death  will 
arise  where  the  disappearance  is  fully  ac- 
counted for  by  the  fact  that  the  mifsing 
man  had  appropriated  trust  moneys  and  had 
tied  to  escape  the  consequences. 

And  the  presumption  of  death  does  not 
arise  where,  on  account  of  having  been 
placed  by  her  foster  mother  in  a  reforma- 
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Beld  v.  Kcagy,  78  Hi.  App.  398 ;  Somerville 
T.  ^tna  L.  Ins.  Co.  21  Ont.  L.  Kep.  27C.  16 
Ont.  Week.  Rep.  301;  Lawson,  Presumptive 
Ev.  S§  204  et  a<?q. 

In  Hits  r.  Ahlgren,  170  III.  60,  48  N.  E. 
1069,  It  n-as  announced  by  Mr.  Juatict  Phil- 
lips that,  in  oriicr  to  enforce  the  preaump- 
tion  of  the  death  of  a  peraon  after  an  ab- 
sence of  seven  years,  there  must  be  evidence 
of  diligent  inquiry  at  the  person's  last  place 
of  residence  and  among  his  relatives,  and 
BUy  others  who  would  probably  have  heard 
from  him,  if  living.  In  Modern  Woodmen 
V.  Gerdom,  2  L.R.A.(X.S.)  803,  7  Ann.  Cas. 
570,  many  authorities  are  gathered  in  a  foot- 
note. In  the  opinion  it  was  held  that  the 
Inquiry  ahOTlld  extend  tu  all  those  places 
where  inCormation  is  likely  to  be  obtained, 


and  to  all  those  persons  who,  in  the  ordinary 
course  of  events,  would  be  likely  to  receive 
tidings  If  the  party  were  living,  whether 
members  of  his  family  or  not;  and,  in  gen- 
eral, the  inquiry  should  exhaust  all  compe- 
tent sources  of  information,  and  all  other 
which  the  circumstances  of  the  case  BugKcst. 
In  Reiiard  v,  Bennett,  78  Kan.  848,  03  Pac. 
261.  14  Ann.  Caa.  240,  the  same  court  held 
that  the  inference  of  death,  to  be  derived 
from  the  unexplained  absence  of  a  person 
from  his  home  for  a  period  of  seven  years, 
is,  at  best,  only  a  presumption,  and  it  can- 
not arise  unless  the  absence  remains  wtii-rt- 
plained  after  diligent  inquiry  is  made  of 
the  persons,  and  at  the  places,  where  tidings 
of  the  person  if  living  would  most  probably 
be. 


tary  institution,  from  which  sbe  escaped,  it 
is  improbable  that  the  misaing  child  would 
communicate  with  home,  lie  Miller,  30 
X.  Y.  S.  R.  212,  H  -V.  Y.  Supp.  639. 

It  is  held  in  Van  Buren  v.  .Syracuse,  72 
Misc.  463,  131  N.  Y.  Supp.  345,  that  absence 
for  ten  yearg  does  not  raise  a  presumption 
of  death,  where  the  absentee  was  in  ^oad 
health  at  the  time  of  disappeai 


ther 


t  for 


■  shown  that  he  abandoned  his 
Ifamilj  upon  a  previous  occasion  when  lie 
Vaa  gone  three  years. 

Mutual  Ben.  I_  Irs.  Co.  v.  Martin,  108 
Ky.  11,  55  S.  W.  604,  however,  holds  that 
the  fact  that  the  missing  person  is  a  fugi- 
tive from  justice  does  not  prevent  the  ap- 
plication of  the  statute  providing  for  the 
presumption  of  death  from  absence,  but 
that  the  fact  is  admissilile  in  evidence  to 
rebut  the  presumption  of  death. 

And  in  Wills  v.  Palmer,  63  Week.  Rop. 
leg,  where  it  was  objected  that  it  was  to 
the  interest  of  the  absconding  bankrupt  to 
conceal  himself,  it  was  held  that  the  pre- 
sumption of  his  death  arose,  nevertheless. 

See  also  Schwarzhoft  v.  Keeker,  1  Posey 
Unrep.  Gas.  |Tc«.)  325,  and  Walsh  v.  Metro 
politan  U  Ins.  Co.  162  Mo.  App.  546,  142 
S.  W.  815,  supra,  I.  a;  Mutual  Ben.  L.  Ins. 
Co.  V.  Martin,  108  Ky.  11,  55  S.  W.  004, 
supra,  I.  c,  1 ;  and  Adams  v.  Jones,  39  Ga. 


I'.  Who 


Hunt  be  lellhnut  UdiiiB'- 


Mere  absence  for  seven  years  will  raise  no 
presumption  in  the  absence  of  proof  that 
relatives  and  others  who  would  naturally 
hear  from  absent  persons  have  not  so  heard- 
Re  Tobin,  15  N.  V.  Supp.  740, 

And  it  is  held  in  Slodern  Wooilmen  v. 
Gerdom,  72  Kan.  391,  2  L.R.A.fX.S.)  809, 
82  Pac.  1100,  7  Ann.  Cas.  570.  that,  in  order 
to  raise  the  presumptiou  of  deatli  from  ali- 
sence,  there  must  be  lack  of  information  on 
the  part  of  those  likely  to  hear  from  the 
raisaing  person. 

But  the  failure  of  strangers  to  hear  from 
A  person  does  not  establish  an  absence  with- 
in the  terms  ol  ■  statute  providing  for  tiie 
}.,.RA.1915B. 


presumption  of  death  from  absence  beyond 
the  sea  or  elswherc  for  seven  vears  suoees- 
sivelv.     State  v.  Teulou.  41  Tex.  240, 

In' Doe  ex  dem.  Flovd  v.  Deakin,  4  Barn. 
&  Aid.  433.  23  Revised  Rep.  33o,  however, 
where  it  was  argued  that  the  only  evidence 
of  absence  was  that  of  a  mere  stranger  who 
lived  in  the  neighborhood  of  the  absent  per- 
son's estate,  to  the  clTect  that  he  had  not 
seen  the  absent  person  for  fourteen  years, 
the  court  was  of  the  opinion  that  the  evi- 
dence was  sulKcient  to  create  the  presump- 
tioD  of  death. 

It  was  held  insufficient  in  Marquet  v. 
.^tna  I..  Ins.  Co.  post,  749,  to  show  that  a 
wife  who  had  divorced  her  husband,  and  the 
son,  who  had  sympathized  with  his  mother 
therein,  had  not  heard  from  the  husband, 
without  showing  that  none  of  his  collateral 
relatives   in   the   same   town   had   heard   of 

The  presumption  of  death  is  not  raised  by 
failure  of  a  missing  person  to  communieato 
with  a  sister  who  cannot  read  or  write,  end 
who  docs  not  live  in  his  home  town.  Ilitz 
V.  Ahlgren,   170  III.  60,  48  N.  E.  1068. 

In  ^mith  v.  Smith,  49  Ala.  156,  it  is 
said  that  ''the  evidence  of  parties  having 
no  particular  interest  in  the  person  whose 
life  or  death  is  in  issue,  not  being  relations, 
friends,  or  members  of  the  family, — parties 
with  whom  the  absent  person,  if  alive,  would 
not  be  likely  to  have  any  correspondence; 
for  example,  acquaintances  merely,  or  for- 
mer neighbors, — deposing  to  the  absence  of 
the  person,  and  that  there  had  been  no  in- 
telligence concerning  him;  that  they  had  not 
heard  of  him  for  a  period  of  seven  years, 
should  have  but  little  weight."  In  this 
ease  an  afKdavit  reciting  the  receipt  of  a 
letter  from  a  person  claimed  to  be  the  ab- 
sentee u  ithin  the  seven-year  period  waa 
held  to  overcome  this  evidence. 


VI.  pi-eoutliptloH  rebuttable. 

a.  In  generul. 

'The  presumption  of  death  arising  from 
n  unexplained  absence  of  seven  years  is  not 
.  conclusive   presumption,   hut   may   be  re- ■ 
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Id  MisBissifipi  a  statute  created  a  pre- 
eiiiuptian  of  deatL  of  any  person  from  seven 
years'  absence  without  being  hearU  of,  and 
it  «aa  held  in  Manley  v.  Pattison,  73  Miss. 
417,  55  Am.  St.  Rep.  543,  19  So.  236,  that 
tlie  words  "any  person"  referred  only  to  per- 
sons having  volition  and  the  right  of  free 
locomotion,  and  did  not  create  the  preeiimp- 
tion  of  death  of  children,  incapable,  by  rea- 
son of  tlieir  tender  years,  of  absenting  them- 
selves from  the  state,  or  of  coneealing  them- 
selves within  it.  While  the  case  is  perhaps 
not  directly  in  point,  it  tends  to  indicate 
the  distinetlon  that  aliould  exist  in  the  case 
of  the  absence  of  those  of  tender  years,  from 
the  general  rule  applicable  to  adults. 

In  Re  Milter  (Siirr.)  30  N.V.S.R.  212,  9 
!N.  V.  Supp.  039.  a  uonian  eighteen  years  of 
■ge,  iltiterate.  with  vicious  propensities,  and 
abandoned  by  her  parents  when  quite  young, 
escaped  from  an  orphan  asylum  in  which 
she  was  conlined.  and  it  nas  held  that  no 
presumption  of  death  arose  from  the  fact 
that  she  had  failed  to  answer  advertisements 
inserted  in  various  newspapers,  and  that  for 
more  than  SPven  years  since  her  escape  all 
trace  of  her  whereabouts  had  been  lost.  It 
was  said  that  tlie  presumption  of  death  did 


not   arise    where   it   was    improbable  there 
would  have  been  kny  communication  with 

If  the  orphan's  home,  or  the  locality  In 
which  it  was  situated,  continued  to  be  the 
asylum  of  the  asured's  brother,  and  if  in 
fact  he  was  not  there  on  the  occasion  of  the 
asBured's  visit,  it  is  not  shown,  neither  was  an 
attempt  made  to  prove,  that  he  had  been  ab- 
sent therefrom  for  the  period  of  seven  years; 
hence  tlierc  is  an  absence  of  facts  necessary 
to  give  rise  to  the  presumption  of  death. 

Not  only  was  the  proof  insufficient  to  es- 
tablisli  the  presumption  of  death  of  the  ns- 
sured's  brother,  but  it  failed  to  show  that 
there  were  no  other  living  heirs  at  law. 
It  has  been  said  that  it  is  to  be  presumed 
that  a  person  proved  to  be  dead  left  heirs. 
Lawson,  Presumptive  Ev.  pp.  2-19,  250 ; 
Harvey  v.  Thornton,  14  111.  217.  Section  40 
of  the  by-laws  of  the  defendant  society  pro- 
vided that  if  the  death  of  the  beneficiary  of 
any  member  should  occur  prior  to  the  death 
of  the  member,  or  in  event  of  the  disqiialiii- 
cation  of  the  beneficiary  named,  if  such 
member  should  tail  to  have  another  bene- 
iictary  named,  as  provided  in  another  sec- 
tion of  the  by-laws,  then  the  amount  to  be 


liutted  by  proof  of  facts  and  circumstancea 
inconsistent  with,  and  sufficient  to  over- 
fome,  it."  Policemen's  Benev.  Aaso.  v.  Rvce, 
213  111.  (I.  104  Am.  St.  Rep.  190,  72  N.  E. 
704,  affirmins  115   III.  App.  95. 

The  following  cases  also  hold  the  pre- 
sumption of  death  arising  from  absence 
rebuttable:  Doe  ex  dem.  Cofer  v.  Roe,  1  Ga. 
538:  Adams  v.  .lones.  39  Ga.  47!);  Johnson 
V.  Johnson,  114  III.  611,  6.i  Am.  Rep.  883.  3 
X.  E.  232:  Schauh  v.  Griffin,  84  Md.  557, 
30  Atl.  443 ;  Magness  v.  Modern  Woodmen, 
140  Iowa,  J.  123  N.  W,  189;  Thompson  *. 
Millikln,  93  Kan.  72,  143  Pac.  430;  Flynn 
V,  Coffee,  12  Allen,  133:  ]>owd  v.  Watson, 
105  N.  G.  476,  18  Am.  St.  Rep.  920,  11  6. 
K.  589;  Voungs  v.  Heffner,  36  Ohio  St.  232; 
Thomas  v.  Thomas,  124  Pa.  046,  17  Atl.  182; 
Ancient  Order,  U.  W.  v.  Mooney,  230  Pa.  18, 
79  Atl.  233. 

The  presumption  of  death  from  absence 
is  "wholly  rebutted  wherever  it  is  made  to 
appear  that  the  person  whose  death  is  thus 
presumed  is  still  living."  Youngs  v.  Heff- 
ner. 30   Ohio   St.   232. 

Under  a  statute  providing  for  tile  pre- 
sumption of  death  from  one's  absence  for 
seven  Tears,  ''unless  proof  be  made  that  he 
was  alive  within  that  time,"  the  presump- 
tion arising  from  proof  of  absence  can  be 
overcome  bv  countervailing  evidence.  DutT 
V.  DufT,  150  Mo.  App,  247,  137  S,  W.  909, 

Thus,  where  property  left  by  the  ab- 
sentee's mother  is  divided  among  her  heirs, 
without  reference  to  the  absentee's  inter- 
ests therein,  he  is  not  prevented  from  claim- 
ing such  interests,  even  in  the  hands  of  an 
innocent  purchaser,  by  the  presumption  of 
death  arising  from  his  absence  at  the  time 
L.R.A.1915R. 


of  the  division  of  the  propertv.  Grimes  v. 
Miller,  221  Mo.  636,  133  Ani.'St.  Rep.  601, 
121  S.  W.  21. 

And  in  an  action  by  one  of  the  t«nants  in 
common  to  recover  his  interest  in  land  fronf' 
his  cotenants,  who  had  partitioned  it  during 
his  absence,  the  court  holds  error,  as  hav- 
ing no  application  to  the  case,  an  instruction 
that  the  cotcnsnts  had  the  right  to  pre- 
sume plaintiff  dead  after  five  years'  absence 
unheard  of.  Singer  v.  Naron,  99  Ark.  446, 
138  S.  W.  958. 

In  Biegler  v.  Supreme  Council,  A.  L, 
H.  57  Mo,  App.  419,  it  is  held  that,  although 
the  presumption  of  death  is  rebuttable,  a, 
peremptory  instruction  to  find  tlie  absentee 
dead  if  certain  facts  are  found  is  permissi- 
ble, where  no  evidence  exists  in  rebuttal  of 
the  presumption. 

And  see  Uollowell  v,  Adams.  —  Kv.  — , 
119  S.  W.  1179,  supra,  I.  c,  1 ;  Mutual  Ben, 
L.  Ins.  Co.  V,'  Martin.  108  Kv.  11,  55  S. 
W.  694,  supra,  IV. 

b.  Admiseibillty  of  evidence  In  rebutl-al. 

In  Bradley  v.  Modern  Woodmen,  140  Mo. 
App.  428,  124  S,  W.  89,  it  is  held  that  evi- 
dence that  the  missing  man  declared  Ave 
or  six  months  before  his  disappearance,  that 
he  had  endured  his  family  troubles  as  long 
as  he  could,  should  have  been  submitted 
to  the  jury  as  tending  to  dispel  the  presump- 
tion arising  from  his  disappearance. 

Testimony  of  a  witness  who  knew  a  per- 
son bearing  the  absentee's  name,  as  to  his 
appearance  and  conversations  in  which  he 
gave  an  account  of  himself  and  his  family 
connections,  is  admissible  to  rebut  the  pre- 
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paid  under  the  benefit  certificate  should  be 
pkid  to  the  surviving  benefiFiarii's,  if  any 
tliere  were.  Or  if  no  beneficiary  survived. 
tiien  to  the  nidow;  if  no  widow,  to  tlie  chil- 
dren: if  no  children,  to  the  mother;  if  no 
mother,  to  the  father-,  if  no  father,  to  the 
brothers  and  sisters;  if  no  brotliers  and  sis- 
ters or"  child  of  any  deceasfd  brother  or 
sister,  then  to  the  next  of  liin,  wlio  would 
be  the  distributees  of  tiie  personal  eftatc 
of  the  member  upon  tlie  denth  of  the  intes- 
tate, according;  to  tlie  laws  of  the  state 
where  the  said  member  resided  at  the  time 
of  Ilia  death.  So  that  in  no  event  is  pro- 
visioD  made  for  the  plaintiff,  or  either  of 
her  sisters,  even  though  of  the  designated 
class,  not  having  originally  or  subHetiuently 
been  named  as  beneficiaries,  according  tu 
the  by-laws  of  the  soeiety.  Counsel  for  de- 
fendant in  error  admit  that  claimants  do 
not  come  within  any  of  the  classes  named  in 
the  foregoing  by-law,  and  their  insistence  is 
that  tliey  can  recover  in  virtue  of  the  fact 
of  the  absence  of  any  of  the  persons  above 
designated.  Kven  though  the  position  be 
correct  (a  question  not  necessary  to  be  de- 
cided), plaintiff,  upon  whom  rested  the  bur- 
den of  proof  upon  this  issue,  failed  to  prove 


that  there  were  no  living  heira,  hence  for 
that  reason  alone  is  not  entitled  to  recover. 
The  llrst  duty  impoHed  upon  tiiose  intrusted 
nith  the  uianagcment  of  the  affairs  of  fra- 
ternal benefit  societies  is  to  sacredly  guard 
its  funds  that  the  benevolent  purposes  of  tlie 
organtitation  may  be  discharged.  In  S  3 
of  the  constitution  of  tbe  plaintiff  in  error, 
of  I9DS,  it  is  said  that  the  purposes  of  said 
organization  shall  be  the  affording  of  sub- 
stantial benefits  to,  and  promoting  of  fra- 
ternal relations  among,  its  members  during 
life,  and  the  furnishing  of  financial  aid  and 
indemnity  to  the  beneficiaries  of  beneficial 
members  after  death.  Had  the  assured  de 
sired,  and  tbe  facts  warranted,  claimant  and 
her  sisters  could  have  been  named  either 
as  original  or  substitute  beneficiaries,  but 
he  saw  tit  not  to  do  so,  but  instead  to  name 
his  legal  heirs  as  beneficiaries. 

From  what  lias  been  said,  it  is  obvious 
that  the  learned  trial  judge  erred  in  ren- 
dering judgment  for  the  plaintiff.  The  judg- 
ment of  the  trial  court  should  therefore  be 
reversed. 


sumption  of  death  arising  from  absence. 
Nehring  v.  MeMurrain,  —  Tex.  Civ.  App. 
— .  45  M.  \\*.  1032. 

Likewise,  testimony  of  the  absentee's 
Bister,  that  within  seven  years  she  had  heard 
from  various  persons  tliat  he  was  living 
in  California,  should  have  been  admitted 
to  rebut  the  preallmption  of  death  from  ab- 
sence.   Flynn  v.  Coffee,  12  Allen,  )33. 

Evidence  of  one  witness  to  the  effect  that 
the  absentee  was  a  single  man  who  had  no 
near  relations  in  the  state,  and  that  he  had 
joined  the  army  and  left  with  it;  evidence 
of  a  second  witness  tiiat  the  general  re- 
port among  the  misaing  man's  friends  was 
that  he  was  living  and  was  in  the  armv; 
and  testimony  of  a  third  witness  that  he 
had  been  told  by  another  that  he  had  re. 
cently  seen  the  absentee  in  another  state, — - 
were  admissible  for  the  purpose  of  rebut- 
ting the  presumption  arising  from  absence. 
Dowd  V.  Watson,  105  X.  C.  476,  18  Am.  St. 
Rep.   920,   11   S.   E.   58!l. 


Proof  that  tiie  missing  person  was 
at  the  time  of  the  appointment  of  ai 
ministrator  for  his  estate  overthrowi 
prima  facie  presumption  of  his  death, 
establishes  that  the  court  which  appointed 
the  administrator  had  no  jurisdiction  and 
the  administrator  no  authority.  Rcott  v. 
McXeal,  154  U.  S.  34.  38  L.  ed.  8M,  14 
Sup.  Ct.  Rep.  1108. 

And  it  is  held  in  O'Keily  v.  Felker.  71 
Ga.  77».  that  testimony  of  one  disinterest- 
ed witnesH  who  saw  and  talked  with  the 
L.R,A.I!il.lB. 


absentee  within  seven  yeara;  the  fact  of  the 
absentee  being  a  fugitive  from  justice;  and 
the  rumor  that  he  had  left  with  a  disrepu- 
table woman  with  whom  he  was  living  in 
another  state, — rebut  the  presumption  of 
death  arising  from  evidence  of  interested 
witnesses  that  he  had  not  been  seen  or  heard 
from  since  he  left. 

Evidence  of  persons  with  whom  an  absent 
person  is  nut  likely  to  have  a  corrcapond- 
ence,  to  the  effect  that  they  have  not  heard 
from  her.  is  overcome  by  evidence  of  one 
who  has,  within  a  period  of  four  years,  re- 
ceived a  letter  from  her,  in  what  he  knows 
to  be  her  handwriting.     Smith  v.  Smith,  40 

Where  several  uncontradicted  and  unim- 
peached  disinterested  witnesses  testify  to 
the  return  of  the  missing  person  within  the 
seven  years  preceding,  a  finding  of  death  by 
the  jury  wiil  be  reversed.  Thomas  v. 
Thomas,  1!)  Xeb.  81,  27  N.  W.  84,  on  for- 
mer appeal,  16  Neb.  o53,  20  N,  W.  846. 

However,  it  is  a  question  for  the  jury 
whether  the  presumption  of  death  raised  by 
the  unexplained  absence  of  a  person  from 
his  home  for  seven  years  is  rebutted  by 
testimony  of  witnesses  who  testify  to  hav- 
ing seen  the  absentee  during  his  absence,  al- 
though the  evidence  is  not  contradicted  by 
i  direct  evidence,  where  the  veraci^  of  one  of 
the  witnesses  is  attacked,  Kennedy  v. 
Modern  Woodmen.  243  III.  660,  28  I.,.'R.A. 
(N.S.)   181,  BO  X.  E.  1084. 

Tbe  syliabue  in  the  unreported  case  of 
Cheif  V.  Isaacs,  6  K^v.  L.  Rep.  739,  says 
that  "a  letter  purporting  to  have  been  writ- 
ten at  the  request  of  a  person  who  is  pre- 
sumed to  be  dead  by  reason  of  his  absence 
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from  the  atat«  for  seven 
not  competent  to  rebut  the  prpsuinption  of 
death,  being  only  the  barest  form  of  bciir- 
my;  nor  is  s  letter  purportingf  to  have 
been  written  by  the  person  himself  eompe- 
t4>nt  for  that  purpose,  unless  there  is  some 
other  proof  that  he  H-roto  it  than  the  mere 
fact  that  his  name  is  sigued  to  it." 

VII-  Burden  of  proof. 

"The  common-law  rule  was  that,  after 
the  lapse  of  seven  yearB  without  intellij^ncc 
concerning  the  person,  the  presumption  of 
life  eeased,  and  the  burden  of  proof  devolved 
on  the  other  party  to  show  that  he  was 
alive."  Mutual  Bon.  L.  Ins.  Co.  v.  Martin, 
JOfi  Ky.  11,  56  S.  W.  8IW. 

The  following  cases  are  authority  for  the 
same  rule:  Crawford  v.  Elliott,  1  lloust. 
iDel.)  485;  Prettyman  v.  Conawav,  0 
llouet  (Del.)  221,  32  Atl.  loi  Stevens  v. 
AU'Namara,  36  Me.  176,  58  Am.  Dec.  740; 
Cowan  v.  Lindsay,  30  Wis.  586. 

So  it  is  held  in  Magnees  v.  Alodern  Wood- 
men. 146  Iowa,  1,  123  N.  W.  IG'.I,  that 
when  the  absence  of  the  missing  person  is 
shown  -to  have  continued  for  seven  years 
or  more,  unaccompanied  by  cireilmstances 
which  reasonably  account  for  his  diHappear- 
ance  on  a  theory  not  involvinjt  his  death, 
it  bccouies  sufficiently  strong  to  cast  the 
Imrdea  of  rebutting  it  upon  the  party  assert- 
ing the  continuance  of  life." 

L'nder  a  statute  providing  for  the  pre- 
sumption of  death  from  absence  of  a  person 
for  seven  years,  "unless  proof  be  made  that 
he  or  she  was  alive  within  that  timp."  the 
"presumption  of  death  after  continued  ab- 
senee  of  over  seven  years  nuccessively  must 
be  overcome  hy  proof  that  the  person  was 
livinf>,"  and  the  burden  is  on  the  one  assert- 
ing that  he  ia  still  living,  Hoyt  v.  Xeiv- 
bold,  45  N.  J.  L.  219.  46  Am.  Rep.  7S7- 

And  under  another  statute  containing  the 
same  provision,  the  onus  of  the  proof  is 
held,  in  Mutual  Ben.  I..  Ins.  Co.  v.  Mar- 
tin, 108  Ky.  11,  53  S.  W.  604,  to  be  thrown 
upon  the  party  contending  that  the  absentee 

Although  no  cases  have  been  found  witliin 
the  scope  of  the  present  note  ivliich  observe 
the  distinction  between  the  presumption  of 
death  and  the  burden  of  proof  br  to  the 
issue  of  death,  it  would  seem  that,  accord- 
ing to  the  modern  view  of  the  relation  be- 
tween presumption  and  burden  of  proof 
(see  4  Wigmore,  Ev.  SS  2485  et  sefi.l,  the 
burden  of  proof  in  the  sense  of  the  risk  of 
nonpersuasion  of  the  jury,  to  employ  I'rof. 
Wipmore'a  phrase,  remains  throughout 
upon  the  party  whose  substantive  rights 
depend  upon  the  fact  of  the  death  of  the  pcT' 
son  in  question,  and  that  the  burden  of  proof 
in  this  sense  does  not  shift  ss  the  result 
of  the  presumption  of  death,  although  the 
presumption  does  make  it  incumbent  on  the 
adverse  party  to  go  forward  with  the  proof 
and  introduce  some  evidence  tending  to  re- 
but the  j)reBumption.  The  practical  bearing 
of  the  distinction  lies  in  the  possibility  that 
the  minds  of  the  jury  may,  as  a  result  of  the 
I,.R.A.101.iR, 


evidence  as  a  whole,  be  left  in  a  8tat«  of 
equilibrium  on  the  issue  of  death;  in  which 
event,  according  to  tlie  modern  view,  the 
party  whose  substantive  rights  depend  upon 
the  fact  of  death  must  fail,  notwithstanding 
the  original  presumption  in  his  favor.  This 
modern  view  has  been  discussed  in  its  rela- 
tion to  the  rule  ret  ipsa  loquitur  in  the 
note  to  Cleveland,  C.  C.  t  St.  L,  R,  Co.  v. 
Hadley.  16  L.R.A.IN.S.)  527.  It  may  be 
noted  here  that  this  view  as  regards  ret 
ipta  loquitur  has  recently  been  sanctioned 
hy  the  United  States  Supreme  Court  in 
Sweenev  v.  Erving,  228  U.  S.  233,  57  I* 
ed.  815,  33  Sup.  Ct.  Rep.  416.  The  view  is 
discussed  in  its  relation  to  negligence  in 
bailment  cases  in  the  note  to  Stone  v.  Case, 
43  L.R.A.(N.S.)  1168,  and  in  its  relation 
to  insanity  ID  criminal  cases  in  the  note  to 
Adair  v.  State,  44  L.R.A.(S.8,)  119.  121. 
The  point  may,  of  course,  be  presented  in 
any  ease  where  there  is  evidence  tend- 
ing to  overcome  a  rebuttable  presumption. 
E.  L.  D. 
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(l»e  Xeb.  130,  147  X.  W.  112,) 
Evldonro  —  d^lh  —  itresiiniptfon  from 

1.  The  death  of  an  absent  person  may  he 
presumed  in  less  than  seven  years  from'  the 
date  of  the  last  intelligence  from  him,  from 
facts  and  ciremnstanws  other  than  tho*e 
showing  his  exposure  to  danger  which  prob- 
ably resulted  in  his  death. 

Same   —   cimi'ticter   and   habits   of   ab- 

2.  Evidence  of  cliaracter.  habits,  domestic 
relations,  and  the  like,  making  the  ahan- 
donment  of  home  and  faniily  improbable, 
and  showing  a  want  of  all  those  motivea 
which  can  be  supposed  to  influeuee  men  to 
such  acts,  mev  be  suftieieut  to  raise  the  prp- 
KUmption  of  death,  or  from  which  the  dcat^ 
of  one  absent  and  unheard  from  may  be  in- 
ferred, M'ithout  regard  to  the  duration  of 
such  absence. 


(May  t,  1014.) 


H.nduotes  by  I.E" 


Generally,  for  the  presumption  as  to  the 
time  of  death  of  one  presumed  to  be  dead 
after  seien  vears'  absence,  see  note  to  But- 
ler V.  Supreme  Court,  I.  O.  ¥.  28  L.R.A. 
(X.S.)  21)4.  which  is  supplemented  by  the 
note  to  Mcljiu^hlin  v.  Sovereign  Camp,  W. 
tt".  post,  156. 
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APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Otoe  County 

Id  plHintifTa  StvoT  in  un  action  to  rccaver 
the  Hmount  alleged  to  he  due  on  a  life  insur- 
ance policy.    Affirmed. 

The  facts  are  stated  in  the  opinion. 
Mr.  John  C.  WntHOii,  for  appellant: 
The  presvimption  of  the  death  of  a  party 
does  not  arise  until  he  has  heen  absent  with- 
out intelligence  concerning  him  for  a  period 

SUte  v".  Henke,  58  Iowa,  «r,  12  N.  W. 
4T7;  Ryan  v.  Tudor,  31  Kan.  380,  2  Pac. 
797;  Johnson  v.  Johnson,  114  III.  611,  56 
Am.  Rep.  883,  3  X.  E.  232;  Sensenderfer 
V.  Paeiflc  Mjit.  L.  Ins.  Co.  19  Fed.  68. 

In  Louisiana,  where  it  is  held  that  no  pre- 
aumption  oE  death  arises  from  absence,  and 
that  an  absentee  is  presumed  to  live  to  be 
one  hundred  years  old,  it  ha«  been  held  that 
circumstances  similar  to  those  which,  in  the 
coramon-taw  states,  will  work  an  abridg- 
ment of  the  seven-year  period,  will  raise  a 
presumption  of  death  before  the  absent  per- 
Hon  baa  reached  one  hundred  years  of  age. 
While  this  is  not,  strictly  speaking,  an 
kbridgment.  it  operat«B  in  much  the  same 
way.  For  cases  of  that  nature,  see  I.  b,  of 
tbt'  note  to  Modern  Woodmen  v.  Ghromley, 

As  to  the  presumption  of  death  from  ab- 
sence, generally,  see  note  to  ^klodern  Wood- 
men V.  Ghromley,  ante,  72S. 

As  to  the  place  from  which  absence  must 
he  shown  to  raise  presumption  of  death,  see 
the  note  to  Marquet  v.  ..l-^tna  L.  Ins.  Co. 
post,  T49, 

It  is  doubtful  whether  any  real  presump- 
tion is  involred  in  the  cases  included  in 
this  note  where  what  is  called  the  presump- 
tion arises  from  the  lapse  of  a  longer  or 
shorter  period  of  time,  together  wiUi  cir- 
cumstaneeB  nhirh,  of  their  own  force,  tend 
to  show  death  apart  from  any  artiliciBl 
rule  of  law.  Tlie  scope  of  this  note,  how- 
ever, is  limited  to  the  cases  in  which  such 
circumstances  are  said  to  raise  a  presump- 
tien. — cases  in  which  the  ultimate  fact  of 
death  is  found  directly  from  such  circum- 
stances without  any  mention  of  a  presump- 
tion being  excluded. 

Cenerally. 

It  is  ordinarily  held  that  a  presumption 
of  death  arises  as  to  a  missing  person  be- 
fore the  usual  seven-year  period  has  ex- 
pired, where  it  is  sliown  that  such  "person 
naa  encountered,  or  prob^ly  encountered. 
such  perils  as  might  reasonably  be  expected 
to  destroT  human  life."     13  t'yc.  269. 

Thus,  it  is  said  in  White  v.  Mann,  26  Me. 
361 ;  ''One  who  has  sailed  in  a  vessel  which 
has  never  l>een  heard  of  for  such  length  of 
time  as  would  be  sufficient  to  allow  informa- 
tion to  be  received  from  any  part  of  the 
world  to  which  the  vessel  or  persons  on 
board  might  have  been  expected  to  be  car- 
ried, and  who  has  never  been  heard  of  since 
L.R.A,1915B. 


Mr.  Paul  Jcssen.  for  appellee: 

Tlie  presumption  that  life  continues  for 

seven  years  after  an  unaccounted-for  ab- 
sence from  home  and  family  can  be  over- 
come in  many  ways;  such  presumption  is 
overcome  by  showing  that  when  last  heard 
from,  he  was  in  a  position  of  specific  peril; 
and  the  same  rule  applies  when  his  habits, 
character,  domestic  relation,  or  necessities 
would  make  it  certain  that,  it  alive,  he 
would  have  returned  to,  or  communicated 
with  the  members  of,  his  family. 

Jones,  Ev.  2d  ed.  g  63.;  Cox  v.  Ellsworth, 
18  Neb.  664,  53  Am.  Rep.  827,  26  N.  W.  460: 
Tisdale  v.  Connecticut  Mut.  L.  Ins.  Co.  20 
Iowa,  170,  96  Am.  Dec.  138;  2  Greenl.  Ev. 

the  vessel  sailed,  may  be  presumed  to  be 
dead." 

So,  where  more  than  four  times  the  time 
necessary  to  make  a  vc^age,  and  more  than 
twice  the  time  necessary  to  bring  tidings, 
from  any  part  of  the  world,  have  elapsed 
without  word  from  the  vessel,  a  party  th'^ri- 
on  will  be  presumed  dead,  regardless  of  the 
fact  that  less  than  two  years  have  expired 
since  the  ship  started  on  the  voyage.  Mer- 
ritt  V.  'Hiompson,  1  HHt.  550. 

And  in  Oibbes  v.  Vincent,  11  Rich.  L. 
323,  it  is  held  that  evidence  that  the  ship 
of  which  the  missing  person  was  captain 
sailed  preceding  a  violent  storm  on  its 
track,  and  was  never  heard  of  again,  au- 
thorized, after  three  years  had  elapsed,  a 
Rndinx  of  the  death  of  such  person. 

In  Travelers'  Ins.  Co.  v.  Roech,  13-23 
Ohio  C.  C.  491,  an  action  on  an  insurance 
policy  brought  within  five  years  after  the 
insured's  disappearance,  it  is  held  that  a 
strong  presumption  of  death  arises  where 
a  passenger  on  an  ocean  vessel  disappears 
from  the  ship  in  mid-ocean  and  is  never  teen 
again. 

And  where  the  evidence  points  to  the  sin- 
gle conclusion  that  a  person  who  was  last 
seen  on  sbi|>board  disappeared  from  the  ves- 
sel during  the  voyage  and  was  drowned,  it 
is  sufficient  to  raise  a  presumption  of  death 
without  regard  to  the  duration  of  the  ab- 
sence. Lancaster  v.  Washington  L.  Ins.  Co. 
02  Mo.  121. 

One's  ''mental  perversion  on  the  subject 
of  suicide,  his  despair  of  the  future,  his 
declared  purpose  to  jump  into  the  river 
near  which  he  stood,  created  a  situation 
which,  in  connection  with  the  ulterior  fact 
of  liis  complete  disappearance  thereafter 
from  human  view,  warranted  the  inference 
that  he  was  beset  by  a  particular  peril  re- 
sulting in  his  death"  upon  the  day  of  his 
disappearance.  Carpenter  v.  Supreme  Coun- 
cil, L.  H.  79  Mo.  App.  597. 

In  Garden  v.  Garden,  2  Houst.  (DeL)  574, 
the  court,  in  charging  the  jury,  says:  "But 
when  the  period  of  his  [absentee's]  absence 
without  having  been  seen  or  heard  of  is  less 
than  seven  years,  the  presumption  of  his 
death  in  law  does  not  arise  without  further 
proof  of  additional  facts  and  circunutancef 
in  regard  to  him  of  such  a  character  and 
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§  278;  Atigell,  Fire  £  Life  liia,  %  3.il;  Doe 
e\  dem.  C'ofer  v.  Roe,  1  Cb.  543;  White  v. 
Mnnn,  2tl  Me.  3W;  Smith  v.  Knowlton,  11 
X.  H.  197;  JobuBOn  v.  .loliOBOn,  114  111. 
Ull,  55  Am.  Rep.  883,  3  X.  K.  232. 

liCItoa,  J.,  delivered  the  opinion  of  the 

Tliis  is  an  action  to  recover  upon  an  in- 
surance certificate.  PlaintifT  recovered,  and 
defendant  appeal  a. 

Harry  F.  Ganson  on  Scpt^'mlier  8,  1910, 
1VBB  a  dentiBt,  residing  in  Nebraskii  City, 
aljout  forty-four  jeerg  of  age.  He  had  been 
married  twice.  The  family  consisted  of  his 
second  wife  with  their  three  cliildren,  the 
oldest  being  eight  and  the  yonngeat  four 
years  of  age.   The  ward  of  plaintilT,  who  is  a 


daughter  by  tKe  first  wife,  also  lived  in  the 
family.  Dr.  Ganaon  had  lived  in  Nebraska 
City  for  about  eight  or  nine  years.  At  the 
time  of  coming  there  he  had  but  little  of  this 
world's  goods,  but  wait  Bucccaaful  in  his 
buainess,  and  hy  September,  1910,  he  bad 
Fully  paid  for  his  otiice  building  and  fix- 
tures, had  purchased  and  furnished  a  home, 
a  mortgage  upon  which  was  held  by  a  build- 
in);  and  loan  association  and  was  partly 
paid.  He  also  had  purchased  and  paid  for 
three  or  four  eity  lots.  His  income  was 
from  $1,800  to  $2,000  a  year  from  his  busi- 
neas.  He  carried  $5,000  fraternal  life  in- 
surance, $3,000  of  whicli  was  in  favor  of 
his  daughter  Joaepliine.  Eight  days  before 
his  disappearance  he  allowed  a  $2,500  ac- 
cident insurance  policy  to  lapse.    Some  bills 


import  as  to  satisfy  the  jury  that,  although 
not  actually  and  positively  proved,  it  ia 
higlily  probable,  and  that  it  would  be  rca- 
--'■'-  'o  presume  his  death  under  auch  tir- 


Where  the  evidence  abows  "a  sudden  dis- 
appearance and  the  failure  to  discover  any 
traces  of  a  man  who.  if  living,  eouM  not 
easily  have  gone  unnoticed,  and  who  was  in 
such  a  physical  and  mental  condition  as  to 
e\cite  the  anxiety  of  hie  friends  upon  this 
very  subject,"  there  is  sufticient  basis  for 
a  linding  of  death  before  Ihc  expiration  of 
seven  years.  John  Hancock  Mut.  L.  Ina. 
Co.  T.  Moore,  34  Mich.  41. 

In  Mutton's  Goods,  1  Curt.  Eccl.  Rep. 
595,  administration  was  granted  on  the  es- 
tate of  a  man  who  embarked  on  a  ship  at 
Manila  for  England,  and  was  expected  to  ar- 
rive In  about  four  months,  where  neither 
the  ship  nor  any  person  thereon  was  ever 
heard  of  again,  .\lthough  nothing  Is  said 
in  the  case  about  the  length  of  time  neces- 
sary to  raise  the  presumption  of  death,  the 
case  seems  to  have  arisen  about  two  years 
after  the  disappearance. 

And  upon  proof  that  a  woman  siNtyseven 
years  old  diBappearcd  from  her  home  in  the 
nighttime,  that  her  mind  was  affected,  that 
her  holnc  was  near  a  river,  and  that  she 
could  not,  under  the  most  favorable  circiira- 
stances.  have  lived  until  the  application  for 
admission  to  probate  of  her  will,  the  sur- 
rogate admitted  the  will  to  probate  within 
a  vear  after  her  disappearance.  Re  Ruck- 
hum,  22  N.  Y.  S.  R.  361,  .i  X.  V.  Rupp.  565. 

But  in  Rogers  v.  ManhatUn  I..  Ins.  Co. 
136  Cat.  28d.  71  Pac.  348,  where  (here  was 
no  evidence  to  justify  the  giving  of  instruc- 
tions to  the  effect  that,  to  lessen  the  time 
required  by  statute  to  raise  the  presump- 
tion of  death,  there  must  be  evidence  that 
at  some  particular  time  the  missing  person 
was  in  some  apecilic  peril,  such  instructiime 
Here  properly  refused. 

And  where  it  ia  merely  shown  that  a 
man's  business,  social,  and  domestic  rela- 
tions w*ere  all  of  such  a  cliaracter  as  to  re- 
fute the  theory  of  abandonment  of  family. 
there  is  nothing  which  takes  the  case  out 
of  the  operation  of  the  general  rule  requir- 
I..R.A.]ft]5B. 


ing  seven  years'  absence  to  raise  the  pre- 
sumption of  death.  Re  Mutual  Ben.  Co.  174 
Pa.  1,  52  Am.  St.  Rep.  814,  34  Atl.  283. 

In  Ashburv  v.  Sanders,  8  Cal.  62,  68  Am. 
Dec.  300,  it  is  held  that  the  dangers  of  the 
sea  are  general,  and  not  speciHc,  and  that, 
consequently,  mere  evidence  that  a  person 
was  a  passenger  upon  a  vessel,  and  that 
neither  he  nor  the  vessel  nor  the  crew  had 
been  heard  of  for  sixteen  months,  and  that 
the  muster  and  the  vesxel  bad  been  given 
up  for  lost,  is  not  suOicieut  to  shorten  the 
time  necessary  to  raise  the  presumption  of 
death. 

In  State  v.  T.Jigoni,  30  Slont.  472,  70  Pac. 
1044.  it  was  held  that,  under  a  statute  liv- 
ing a  period  of  seven  years  as  the  length 
of  time  necessary  to  raise  the  presumption, 
mere  proof  that  the  missing  person  had  at- 
tempted suicide,  and  that  he  lived  in  a  place 
where  a  body  might  lie  for  a  long  time  un- 
discovered, did  not  raise  a  presumption  ot 
death  after  an  al>sence  of  five  months,  where 
the  missing  man  was  under  a  charge  of 
foi^ery  at  the  time  of  his  disappearance. 

Some  of  the  courts  have  adopted  a  more 
liberal  rule  with  respect  to  the  al)ridgment 
of  the  time  necessary  to  raise  a  presump- 

Tisdale  v.  Connecticut  Mut.  L.  Ins.  Co. 
20  Iowa,  170,  m  Am.  Dee.  13H,  is  a  leading 
case  on  this  point.  In  holding  erroneous 
an  instruction  to  the  effect  tliat  the  death  of 
a  missing  person  could  not  1>e  presumed 
from  an  absence  of  less  than  seven  years, 
except  upon  evidence  of  exposure  to  danger 
whic^i  probably  resulted  in  death,  the  conrt 
aays!  "Any  facts  or  circumstances  relating 
to  the  cliaraeter,  habits,  condition,  affec- 
tions, attachments,  tiros|)erity,  and  objects 
in  life  which  usually  control  the  conduct 
of  tncn,  and  are  the  motives  of  their  actions, 
are  competent  evidence  from  which  may  tie 
inferred  the  death  of  one  alwent  and  nn- 
heard  from,  whatever  has  bi-en  the  duration 
of  such  absence.'' 

And  where  the  miasing  man's  abandoned 
wagon,  harness,  gun,  and  horse  were  found 
on  the  bank  of  a  river  at  a  point  >vhere  the 
ashes  of  a  fire,  the  used  cooking  utensils, 
the  fragments  of  food,  and  the  bed  with  its 
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ba  ^BB  sending  out  were  found  on  hin  desk, 
And  aomc  dental  euppliM  he  had  ordered  on 

the  ITth  Fame  in   on   tlie  l»t1i.     He  was  a 
man  of  domestic  taatea  and  spent  moHt  of 
hit  epare  time  with  his  familv.     His  wi~ 
tcBtifiea  that  because  his  busineRs  kept  hi 
closely  engaged  he  purchased  a  birvcle,  and 


o  talie 


ride  e 


ing,  leaving  before  the  family 
returning  for  breakfast.  He  was  fond  of 
fishing  and  swinimin^,  and  WBB  a  kind  and 
indulgent  husband  and  father.  The  family 
spent  part  of  the  summer  of  1910  in  Ohio, 
the  doctor  joining  them,  staying  about  two 
weeks,  and  coming  bonie  with  tliem  about 
the  beginning  of  August.  He  was  a  member 
of  the  oflieiat  board  of  the  Methodist  church, 
a   member   of   the   choir,   and   had   no   l)ad 

imprint  of  a  sleeper  bear  testimony  that  he 
camped,  and  footprints  leading  to  the  river, 
but  not  returning,  water  buckets  at  the 
river's  edf^e,  a  marli  of  slipping,  and  a  frac- 
tured root  all  point  to  but  one  conclusion, 
the  court  did  not  err  in  charging  that  the 
necesaary  period  of  absence  to  raise  the  pre- 
sumption of  death  "may  be  shorten  I'd  hy 
proof  of  such  facts  and  circuni stances  con- 
nected with  the  disappearance  of  the  person 
whose  life  is  the  subject  of  inquiry,  and  cir- 
cumstances connected  with  the  habits  and 
customs  of  life,  as,  submitted  to  the  test  of 
reason  and  experience,  would  show  to  your 
satisfaction  by  a  preponderance  of  the  evi- 
dence that  the  person  was  dead."  Fidelity 
Mut.  Life  AsBO.  v.  Mettler,  185  U.  S.  308, 
4S  L.  ed.  022,  22  Sup.  Ct.  Rep.  062. 

In  Cox  V.  Ellaworth,  18  Xeb.  664,  53  Aui- 
Rep.  827,  26  N.  W.  460,  where  the  evidence 
showed  that  the  missing  man.  wim  was 
sober,  industrious,  and  attached  to  his  liome, 
disappeared  one  morning  after  leaving  the 
house  dressed  in  his  working  clothes  to  go 
to  the  village  as  usual,  and  that  he  dn-w 
out  alt  his  money  from  the  bank  in  the 
village  that  day.  the  court  held  that,  five 
years  after  his  disappearance,  a  jury  was 
justiSed  in  Undine  him  dead. 

But  where  a  deserter  from  the  United 
States  Army  goes  to  Austria,  where  he  is 
last  heard  of  on  the  n-ay  bacic  to  the  United 
States,  the  circumstances  of  his  disappear- 
ance are  not  sufficient  to  raise  the  presump- 
tion of  his  death  within  two  years,  accord- 
ing to  the  opinion  of  the  court  in  Cxech  v. 
Bean,  3.5  Misc.  721).  72  K.  V.  Supp.  402.  It 
was  held,  however,  that  sufficient  proof  was 
before  the  surrogate  to  warrant  his  finding 
of   death   and  appointment  of  an   adminis- 

And  It  is  held  in  Straub  v.  Grand  Lodge, 
A.  O.  U.  W.  2  App.  Div.  138,  37  N.  Y.  Supp, 
760,  aflirmed  without  opinion  in  158  K.  Y. 
729,  3.1  N.  K.  1132,  that  mere  proof  that  a 
man  left  the  vessel  upon  which  he  was 
steward  at  a  port  where  the  vessel  was  stop- 
ping, and  never  returned,  is  not  sufficient 
to  raise  a  presumption  of  death  before  the 
nsnal  period  has  elapsed. 
L,R.A.llH.^fl. 


habits  of  any  kind.  He  was  fond  of  the 
open  air,  and  while  the  family  were  in  Ohio 
he  pitched  a  tent  in  Riverside  park  near 
the  Missouri  river,  and  slept  there  during 
their  absence,  and  on  their  return  moved 
the  tent  to  his  back  yard  and  slept  there 
with  his  little  boy.  On  Saturday,  September 
17th,  the  family,  with  some  friends,  went  to 
Riverside  park  for  a  moonlight  picnic. 
They  returned  home  a  little  after  D  o'clock. 
The  family  soon  retired,  leaving  Dr.  Oan- 
son  sitting  reading.  About  half  paet  2  in 
the  morning  Mrs.  Ganson  was  awakened  hy 
the  little  loy  crying,  and  found  the  doctor 
was  not  In  the  tent  with  him.  She  testifies 
he  had  drunk  two  cupfuls  of  coffee  at  the 
picnic,  and  he  could  not  sleep  when  he  drank 
coffee.     Hie  nightgown  was  hanging  on  the 


In  these  cases  seven  years  has  not  elapsed 
since  the  absentee  was  last  heard  of.  In 
many  cases  in  which  the  seven-year  period 
has  elapsed,  the  time  of  the  death  is  estab- 
lished by  evidence  inde])endently  of  the  pre- 
sumption. Such  cases  are  within  the  scope 
of  the  note  upon  the  presumption  as  to  the 
time  of  death  of  one  presumed  dead  after 
seven  veara'  absence,  appended  to  Butler  v. 
Supreme  Court,  1.  0.  F.  26  L.H.A.(N,S.) 
2»4.  which  is  supplemented  by  the  note  to 
McLaughlin  v.  Sovereign  Camp,  W.  W. 
post,  756. 

Where  a  person  has  been  e.tposed  to  some 
peril  which  might  reasonably  have  been  ex- 
pected to  destroy  human  life,  he  may  be 
presumed  to  have  died  at  a  time  dependent 
upon  the  circumstances,  and  altogether  in- 
dependent of  the  usual  seven-year  period. 

Where  neither  a  ship  upon  which  an  ab- 
sentee sails,  nor  any  of  the  Crew,  is  heard 
of  again,  a  presumption,  amounting  almost 
to  a  certainty,  arises  tliat  death  occurreil 
within  the  period  usually  assigned  as  the 
longest  required  for  the  voyage,  Gerry  v. 
Post,  13  How.  Pr.  118. 

So,   it  is  held   in  Oppenheim   v.   Wolf,  3 
Sandf.  Ch.  571,  that  where  the  longest  pas- 
sage between  the  port  of  departure  and  that 
of  destination  is  twenty-four  days,  a  passen- 
ger thereon  will  be  presumed  to  have  died 
Ithin  fifty  days  from  sailing. 
Wliere  it  is  shown  that  at  the  time  of  his 
disappearance,  ■  missing  man  was  sixty- six 
years  old,  that  his  health  was  impaired,  that 
he  was  suffering  from  three  progressive,  in- 
curable diseases  which,  in  the  opinion  of  the 
physician,  would  have  proved  fatal  in  three 
months,   and   that   since   his  disappearance 
he  had  never  applied  for  the  payment  of  his 
inuity,  upon  which  he  was  dependent  for 
ipport,   the  evidence   is  sufficient  to  raise 
reasonable  presumption  that  he  died  with- 
three  months  of  his  disappearance.     Re 
Ackerman.  2  Redf,  521, 

here  the  period  of  absence  of  the  miss- 
man  was  leas  than  seven  years,  the 
t   charged   tiie   jury   that,    in   order   to 
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Bidp  of  tLe  bed  where  lie  liad  htnig  it.  Alt  < 
of  hia  clotliin},',  e\ce|)t  a  pair  of  kliaki 
trouaeri,  a  sliirt.  and  a  pair  of  Ijicycle 
slices,  were  in  the  places  where  they  were 
usually  kept.  About  6  in  the  morning  the 
dortor's  bieycle  was  found  at  Riverside  park 
on  the  cr<-Bt  of  the  bluR  overlooking  the 
river.  A  stick  was  stuck  in  the  mui  on 
the  bank  of  the  river  and  the  clothing  taken 
liy  hrm  was  banging  upon  this  stick.  Hia 
bicycle  shoes  and  hia  socks  were  on  the 
ground  beside  it.  Tracks  of  a  barefooted 
man  led  from  this  point  to  the  water's  edge, 
and  there  were  otlier  tracks  coming  from 
the  water  and  leading  to  a  drift  or  tog 
that  was  lying  partly  in  the  water,  and  | 
which  had  been  used  by  boys  to  jump  into  : 
the  river.  The  bank  of  the  river  was  muddy,  I 
hut  there  were  no  footprints  leading  back  | 
to  the  solid  ground.  The  sheriff,  who  j 
reached  the  scene  about  7  o'clock  in  the  i 
morning,  with  others,  went  up  and  don'n 
the  river  bank  for  a  distance  of  betwt 
half  mile  and  a  mile  to  see  if  they  could  And 
any  fresh  tracks  leading  out  of  the  river, 
but  were  unable  to  And  any.  In  the  after- 
noon the  river,  which  was  from  S  to  B  feet 
deep  at  that  point,  was  dragged  and  after- 
wards on  Sunday  and  Monday  dynamite  was 
used  in  the  attempt  to  raise  the  body. 
Search  was  also  made  for  footprints  for 
about  a  mile  on  the  other  side  of  the  stream, 
but  none  were  found,  though  the  character 
of  the  bank  was  such  that  an  imprint 
have  been  left  if  a  man  bad  walked  over  it.  ; 
The  following  Tuesday  some  men  who  were  j 
working  at  a  brickyard  at  a  point  about  a  | 

establish  death  before  a  certain  date,  the  : 
absence  would  have  to  be  corroborated  by 
other  testimony.  Tisdale  v.  Iilutual  Ben.  i 
I,.  Ins.  Co.  Fed.  Caa.  Xo,  U,058,  reversed  on  : 
other  grounds  in  01  U.  S.  238,  23  L.  ed.  3U. 

There  is  no  error  in  an  instruction  to  the 
effect  that  "the  death  of  an  absent  person 
may  be  presumed  in  less  than  sevcu  years  r 
from  the  date  of  the  last  intelligence  from  [ 
him,  from  facts  and  circumstances  other 
than  those  showing  his  exposure  to  danger 
which  might  probably  result  in  his  deaCli." 
Northwestern  Mut.  L.  Ins.  Co.  v.  Stevens, 
18  C.  C.  A.  107,  36  U.  S.  App.  401,  71  Fed. 
238. 

To  establish  death  at  a  time  less  than 
seven  years  after  disappearance,  it  is  not 
indispensable  that  the  proof  olTered  for  that 
fturpoae  show  that  the  absentee  was  sub- 
ject  to  a  specific  peril  at  that  time,  but  evi- 
dence of  absentee's  character,  habits,  and 
attachments  may  be  suSlcient.  Sprlngmeyer 
v.  Sovereign  Camp,  W.  W.  144  Mo.  App. 
483.  129  S.  W.  27.1,  on  subsequent  appeal, 
163  Mo.  App.  338,  143  S.  W.  872.  Upon 
the  evidence  in  this  caae  that  absentee  was 
a  steady,  so)>er,  and  industrious  workman, 
with  regular  employment,  of  domestic  turn 
L.R.A.1915B. 


mile  below  testified  they  saw  an  object 
which  they  believed  to  be  a  naked  body  com- 
ing down  the  river.  When  asked  as  to  the 
color  of  the  object,  a  witness  answered, 
"Why,  he  was  white  and  shining, — you  could 
see  hair,  you  know-;  it  looked  like  a  man's 
or  womao's  body."  This  object  was  out 
about  150  yards.  Some  of  the  men  went 
after  a  boat,  but  before  they  got  it  launched 
and  reached  the  spot  the  object  had  disap- 
peared. Another  witness  watched  the  body 
wliile  the  men  went  for  t)ie  boat.  He  says 
it  was  rolling  along  on  the  edge  of  a  sand 
bar,  and  sank  before  the  boat  readied  the 

Xoticea  were  printed  and  distributed 
along  the  river  and  elsewhere.  Mrs.  Oanson 
wrote  to  many  of  his  relatives  and  old 
school  friends,  and  caused  many  inquiries 
to  be  made,  but  neither  she  nor  anyone  else 
ever  received  any  communication  from  him, 
or  from  any  other  persons  who  saw  him 
afterwards. 

No  evidence  was  introduced  by  the  de- 
fendant. This  action  was  begun  about  a 
year  after  the  disappearance.  The  princi- 
ple goveroing  this  case  is  well  expressed,  aa 
follows,  by  Judge  Sanborn  in  a  case  froia 
this  sUte,  citing  C«x  v.  Ellsworth,  18  Keb. 
664,  53  Am.  Hep,  827,  20  S.  W,  400,  and 
other  cases;  "The  established  presumption 
of  fact  from  the  disappearance  of  an  in- 
dividual under  ordinary  circumstances,  from 
whom  his  relatives  and  acquaintances  have 
never  afterwards  heard,  is  that  he  con- 
tinues to  live  for  seven  years  after  his  dis- 
appearance.    If   this   presumption   was   un- 

of  mind  ^nd  pleasant  family  relations,  but 
that  he  was  subject  to  moody  spells  during 
which  he  was  quarrelsome,  threw  dishes  at 
members  of  his  family,  and  talked  of  sui- 
cide, the  court,  on  the  subsequent  appeal, 
was  of  the  opinion  that  the  verdict  placing 
the  time  of  his  desth  within  the  seven-year 
period  ought  not  to  be  disturbed. 

Where  a  man  disappeared  from  liome  and 
was  heard  of  the  next  day  at  a  city  where 
he  expected  to  be  for  three  days,  but  was 
never  heard  of  again,  the  circumstances  were 
not  sufficient  to  raise  the  presumption  that 
he  was  dead  within  four  vears  of  his  dis- 
appearance. Grolf  V,  Orofr,  3«  Anp.  D.  C, 
560. 

Burden  of  proof. 

The  burden  of  proof  is  on  the  party  at- 
tempting to  show  facts  which  will  constitute 
grounds  for  an  abridgment  of  the  time 
necessary  to  raise  the  presumption.  Car- 
penter V.  Supreme  Council,  L.  H.  79  M«. 
App.  .')07 :  Springmeyer  v.  Sovereign  Camp, 
W.  \V.  163  Mo.  App.  338,  143  S.  W.  872. 
on  former  appeal,  144  Ho.  App.  483,  129  8, 
W.  273.  B.  L.  D. 
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effected  b;  counti^rvailing  facts,  it  would ' 
continue  in  the  case  at  bar  nntil  Augnet 
22,  ISeO;  but  this  presumption  of  fact  is 
not  conclusive.  It  may  be  overcome,  not 
ontj'  wben  the  teatimony  of  those  wlio  saw 
the  insured  die  or  saw  his  body  after  his 
death  is  produced,  or  when  he  was  last  seen 
in  a  peril  that  might  probably  cause  his 
death,  but  also  when  ail  the  tacts  and  cir- 
cutnatances  of  the  case — -tlie  possible  loo- 
tives,  if  any,  of  the  lost  one  to  absent  and 
conceal  himself  in  view  of  approaching 
failure,  disgrace,  or  punishment,  his  possible 
motives,  if  snj,  for  returning  to  his  family 
and  occupation,  his  attachments  to  the  mem- 
bers of  his  family  and  hie  friends,  his  inter- 
est and  prospects  in  his  business  or  occupa- 
tion, and  the  extent  of  the  unavailing  search 
that  baa  tx^n  made  for  him — are  such  that 
they  would  take  the  case  out  of  the  category 
of  an  ordinary  disappearance,  and  would 
lead  tb«  unprejudiced  minds  of  reasonable 
men,  exercising  their  best  judgment,  guided 
by  the  established  rule  that  life  is  presumed 
to  continue  seven  years  after  an  unexplained 
disappearance,  to  the  conviction  that  death 
had  intervened  at  an  earlier  date."  Nortb- 
ivestern  Mut.  L.  Ins.  Co.  v.  Stevens,  18  C. 
C,  A.  107.  3(t  I'.  R.  App.  ♦01.  71  Fed.  258. 
See  al»o  Winter  v.  Supreme  Lodge,  K.  P.  96 
Mo.  App.  1,  OH  S.  W.  682;  Id.  101  Mo.  App. 
5.^0.  73  S.  VV.  877. 

While  there  is  a  possibility  that  Dr.  fian- 
son  may  etill  be  alive,  we  are  of  the  opinion 
that  a  consideration  of  his  whole  history, 
his  tastes,  his  habits,  his  occupation,  and 
his  manner  of  life,  when  taken  in  connection 
with  the  facts  that  all  the  clothing  which  he 
is  known  to  liave  been  possessed  of  has  been 
accountod  for;  that  it  was  not  shown  that 
lie  was  in  possession  of  any  money  at  the 
time  of  his  disappearance:  that  his  last 
known  appearance  iu  life  was  when  hp  stood 
anciad  upon  the  banic  of  the  treacherous 
Missouri  river:  that  what  was  believed  by 
Several  witnesses  to  be  the  naked  body  of 
a  human  being  a  few  days  afterwards  was 
seen  in  the  river  at  a  point  l>elow,^was 
Buflicieat  to  justify  the  district  court  in 
finding  that  be  died  as  alleged  in  the  peti- 
tion. We  have  been  cited  in  defendant's 
brief  to  numerous  instances  of  the  disap- 
pearance of  persons  who  were  afterward 
found  to  be  alive,  but  in  none  that  have 
been  called  to  our  attention  are  the  circum- 
stances similar  to  those  in  this  ease. 

The  judgment  of  the  District  Court  was 
warranted  by  the  evidence,  and  it  is  there- 
fore, affirmed. 


Barnes,  Rose,  and  Scdtnick, 

sitting. 
L.R.A.1916B. 


TEXXEfiSEE  SUPREME  COURT. 

RKBECCA  L.  MABQUET 


(—  Tenn.  — ,  159  S.  W.  733.) 
InRurance  —  Insurable     Interest  —  df- 

1.  That  the  wife,  who  is  beneficiary  in  a 
renewable  t«rm  insurance  policy  upon  tlio 
life  of  her  husband,  bos  been  divorced  from 
hira  when  the  time  arrives  for  renewing  the 

fiolicy,  does  not  render  the  policy  void  for 
ack  of  insurable  interest,  if  it  is  not  in 
fact  renewed,  but  merely  continued  for  an 
additional  term  by  attaching  a  rider  there- 
to, because  the  surplus  accumulated  during 
the  first  t«rm  is  sufficient  to  carry  the  policy 
at  the  old  premium  rate  for  the  next  period. 
Deatli  —  presunipllon  from  absence  ^ 
plB4»  of  luqulrf . 

2.  I'o  raise  a  presumption  of  death  of  one 
from  seven  years'  absence,  inquiry  must  be 
made  at  the  last  known  domicil  of  the  ab- 
sentee, and  where  he  haa  become  estranged 
from  his  family  and  removes  to  a  town  dif- 
ferent from  its  place  of  residence,  inquiry 
at  the  latter  place  is  not  sufllcient. 

(October  4,  1013.) 


JVotr.  ^Plare  from  irhirh  absence  munt 
he  Hhotrit  In  order  to  raise  pinmmp' 
tioit  of  death. 

This  note  does  not  include  cases  discusS' 
ing  the  question  of  whst  constitutes  an  ab- 
sence from  the  state,  arising  under  statutory 
provisions  malting  absence  from  the  state 
the  ground  for  the  presumption.  Cases  of 
that  nature  may  be  found  in  subdlvisinn  1. 
c,  of  the  note  on  the  presumption  of  death 
from  absence,  generallT,  appended  to  Mod- 
ern Woodmen  v.  Ghromley.  ante,  728. 

For  presnniption  as  to  time  of  death  of 
one  presumed  to  be  dead  after  seven  vcars' 
absence,  see  note  to  Butler  v.  Supreme 
Court,  1.  O,  F.  28  L.R.A.fN.S.)  294,  which 
is  supplemented  by  the  note  to  ^tlcJjiughHn 
V.  Sovereign  Caaip.  W.  W.  post,  758. 

As  to  necessity  of  inquiry  to  raise  pre- 
sumption of  death  from  seven  years'  ab- 
sence, see  notes  to  Modern  Woodmen  v.  Ger- 
dom,  £  L.R.A.{N.S.)  fiOfl;  Miller  v.  Sov- 
ereign  Camp,  W.  W.  28  L.R.A.iS.S.)  178; 
which  are  supplemented  by  division  ITT.  of 
the  note  to  Jlodern  Woodmen  v.  Gbromlev, 
ante,  728. 

And  as  to  the  abridgment  of  time  neces- 
sary to  raise  presumption  of  death  from  ab- 
sence, see  note  to  Coe  v.  Xational  Council, 
K.  L.  S.  ante,  744. 

I'lacc  of  rcflidonce  in  general. 

fn  order  to  raise  the  presumption  of  death 
from  absenee  at  common  law,  the  absentee 
must  have  been  absent  from  his  liome  or 
[ilacc  of  rcidencc.     Ironton   Fire  Brick  Co. 
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IKXXESSEE  SLl'HEilE  LUURT. 


APPEAL  by  defeiidiint  frou  a  jud}{nimt 
of  tlie  Chancery  Court  for  Hamilton 
County  in  plaintiff 'a  favor  in  mi  action 
brought  to  recover  the  amount  alleged  to  be 
due  on  a  life  insurance  policy.     Reversed. 

Th,e  facta  are  stated  in  the  opinion. 

Jlessra,  .ArllHon,  Lyncli,  &  PliilltitH,  for 
iippellant : 

A  policy  of  life  insurance  taken  out  by 
one  person  ou  the  life  of  anotlier  is"  a  void 
contract  and  unenforceable  as  against  pub- 
lie  policy,  unless  the  one  so  taking  out  the 
policy  ha^  an  insurable  interest  in  the  life 
of  the  insured, 

25  Cvc.  702;  Bendct  v.  Ellis,  120  Tenn. 
277.  18  L.R.A.(X.S.)  114,  127  Am.  St.  Rep. 
1000,  Ul  S.  \V.  795. 

Rebecca  L,  Marquet,  divorced,  had  no 
right  to  tlie  l>enet<ts  and  privileges  the  law 
gave  to  Kebeeca  h.  Marquet.  the  wife:  and 
under  color  of  n  relation  that  lind  ceased, 
she  cannot  be  permitted  to  malce  and  enforce 
a  contract. 

Johnson  V.  Van  Epps,  110  111.  5fll. 

The  cessation  of  complainant's  insurable 
interest,   and   the   full   i>erformance  by   the 


V.  Tucker,  26  Ky.  L.  Bep.  532,  82  S.  W. 
241,  rehearing  denied  in  2G  Kv.  I..  Bep. 
1021,  82  S.  \V,  lOOfl. 

The  mere  fact  of  absence  from  a.  city  in 
which  the  absentee  never  lived  does  not 
raise  the  presumption  of  death.  Ilitj  v. 
Ahlgren,  170  111.  80,  48  N.  E.  1088. 

And  it  is  held  in  Litchfield  v.  Keagy,  78 
111.  App.  398,  that  the  mere  absence  of  a 
person  from  a  place  where  his  relatives  re- 
side, but  which  is  not  shown  to  have  been 
his  residence,  is  not  sufficient  to  raise  a  pre' 
sumption  of  death. 

Mere  evidence  of  ahsence  from  a  particu- 
lar town  for  twenty  years,  without  proof  of 
an  established  residence  there,  will  not  raise 
a  presumption  of  the  absentee's  death. 
Rtinchlield  v,  Emerson,  S2  Me.  46.-i,  83  Am. 
Dec.  524. 

And  it  is  held  in  McRee  v,  Copelin,  2 
Cent.  L.  J.  813,  that  no  presumption  of 
dcalh  arises  as  to  a  resident  of  I.«uisiana 
on  account  of  his  absence  from  Missouri. 

knA  the  absence  required  by  statute  pro- 
viding for  the  presumption  of  death  of  a 
person  from  absence  means  absenting  him- 
self from  his  last  place  of  residence  which 
was  known  to  iiis  family  or  relatives,  who 
would  be  likelv  to  know  where  he  was  liv- 
ing.    McCarte^  v.  Camel,   1   Bari>.  Ch.  4.->.>. 

It  is  likewise  held  in  Spurr  v.  Trimble, 
1   A.  K.  Marsh.  278,  that  under  a  statute 

Rroviding  tor  the  presumption  of  death 
-om  absence,  no  presumption  arises  where 
it  is  not  proved  tfiat  the  missing  person  U 
absent  from  the  country  of  his  residence. 

.*nd  Sprague.  J.,  in  Garwood  v,  Hastings. 
38  Cal.  216,'  disnented  from  the  holding  of 
tlie  majority  of  the  court  on  the  ground  that 
the  absence  upon  which  the  presumption 
was  based  should  have  been  shown  to  be 
from  the  last  known  place  of  residence,  and 
I,-R.A.lni.lR. 


company  of  its  contract  toward 
her  during  the  ten  years  of  her  vested 
rights,  relieved  the  insurance  company  of 
any  further  duty  to  her. 

First  Nat.  Bank  v.  Fidelity  £  G.  Co.  110 
Tenn.  25,  100  Am.  St.  Rep.  Ilia,  75  S  \V. 
1076;  Pacific  Mut.  I.  Ins.  Co.  v.  Galbraith, 
113  Tenu-  478.  112  Am,  St,  Bep.  862,  91  S. 
\V.  204;  Lantz  v.  Vermont  L.  Ins.  Co.  139 
Pa.  546.  10  L.R.A.  577,  23  Am.  St.  Rep. 
202,  21  Atl.  80. 

The  presumption  of  death  at  the  expira- 
tion of  seven  years  docs  not  arise  where  it 
is  improbable  tliat  the  absentee  would  have 
communicated   with    his   people   if   he    had 

Uentworth  v.  Wentworth,  71  Me.  74. 

DeCeudant  had  the  right,  and  has  the 
right,  before  being  required  to  pay  the 
amount  of  the  policy  sued  on  upon  the  pre- 
sumption of  death,  to  demand  of  complain- 
I  ant  that  she  produce  evidence  that  inquiry 
I  has  been  made  for  Gus  Marquet  at  those 
places  and  from  those  people  where  intelli- 
gence of  him  could  he  obtained,  if  anywhere. 

Shown  v.  .McJIackin,  9  Lea,  601,  42  Am. 

that,  in  that  case,  there  was  no  showing  of 
the  place  of  residence. 

In  Preityman  v,  Conaway,  8  Houst.  (Del.) 
221,  32  Atl,  15,  it  is  held  that  inquiry  for 
an  absent  person  must  be  made  at  his  home, 
or,  if  he  has  no  fixed  place  of  residence,  or 
has  two  homes  and  the  scale  is  almost  even- 
ly balanced  between  them,  at  the  domicil 
of  origin. 

Thus,  where  a  young  man  with  no  family 
or  business  to  induce  a  permanent  absence 
leaves  his  father's  borne  to  go  U'est  to  seek 
labor,  the  home  of  his  father  is  still  con- 
sidered his  home.  Chapman  v.  Kimball,  83 
Me.  389,  22  Atl.  254. 

And  it  was  held  in  McLaughlin  v.  Sov- 
ereign Camp,  W.  W.  post.  75(1,  that  a  state- 
ment in  a  letter  to  his  family,  written  b.v 
a  young  unmarried  man  who' had  no  fixed 
home  or  place  of  residence  other  than  that 
of  his  parents,  to  the  effect  that  "you  will 
see  hy  the  postmark  of  this  letter  that  I 
have  exchanged  my  place  of  residence,''  was 
plainly  not  intended  as  a  declaration  that 
he  had  established  a  residence  there,  where 
the  evidence  showed  that  he  was  there  for 
the  temporary  purpose  of  prospecting  or 
securing  work  in  the  mining  region. 

And  under  a  statute  providing  that  "any 
person  Bl>Bcnting  himself  beyond  the  sea  or 
elsewhere  for  seven  years  successively  shall 
be  presumed  dead,"  one  who  disappears  from 
his  home  within  the  state  may  be  presumed 
dead,  although  there  is  no  proof  of  his  leav- 
ing the  state.  iSovereign  Camp,  W.  W.  v. 
Ruedrich,  —  Tex.  Civ.  App.  — ,  158  S.  W. 


170. 

However,  a  charge  on  the  question  of  pre- 
sumption of  death  from  absence,  in  the 
language  of  the  statute,  will  not  be  con- 
sidered erroneous  because  the  jjiry  is  not 
told  that  tlie  absence  must  be  from  homi-. 
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Rep.  OSO;  Puckett  v.  State,  1  Sneed,  350; 
Ferrell  v.  tirigaby,  —  lenn.  — ,  51  S.  W. 
114;  Davie  v.  Brigga,  97  U.  S.  028,  24  L. 
ed.  1088;  13  Cye.  300;  Renard  v.  Hennett, 
76  Kan.  854,  B3"  Phc.  2tll,  U  Ann.  Uaa.  24(1; 
Modern  Woodmen  v.  Gerdom,  72  Kan.  31)1, 
2  L.R.A.(N.S.)  809,  82  Pac.  1100,  7  Ann. 
Ca*.  570;  Miller  v.  Sovereijin  Camp,  W.  \V. 
140  Wis.  503.  28  L.R.A.(X.S.)  178.  133  Am. 
St.  Rep.  10B.>,  122  N.  W.  1120;  Hansen  v. 
Owens.  132  Ga.  »J2,  64  S.  E.  800;  Went- 
worth  V.  Wentwortli,  71  Me.  74;  Norria  v. 
Kdwartis.  BO  K.  C.  383,  47  Am.  Rep.  526; 
I.awson.  PreBumptive  Kv.  p.  251;  Hitz  v. 
Ahlgren,  IJO  111.  63.  48  N.  E.  1068. 

Mesara.  SIzer,  ChanibllsH.  4t  Cliain- 
bliss  for  appellee. 

Buebanan,  J-,  delivered  the  opinion  of 
the  court: 

This  suit  is  haaed  upon  an  inaiirance  con- 
tract. The  breach  relied  on  is  the  failure 
to  paj  $2,000,  the  amount  of  the  policy, 
upon  proofs  of  death  of  the  insured. 

The  defenses  are  two;  First,  that  the 
payee  or  beneficiary  in  the  policy  sued  on, 


at  the  date  of  its  issuance,  had  no  insur- 
able interest  In  tlie  life  of  the  insured,  and 
the  contract  sued  on  is  therefore  a  wager- 
ing one  and  unenforceable;  second,  that  the 
proofs  do  not  show  the  death  of  the  in- 
sured, and  tbfrefore  no  breach  is  sbou'ii 
justifying  a  recovery. 

There  was  a  decree  below  for  $2,132.50 
and  costs,  from  which  the  insurance  com- 
pany appealed,  and  has  here  assigned  errors 
based  on  the  defcn^<eB  above. 

At  the  time  of  the  issuance  of  tlie  policy 
sued  on,  coiupUinant  was  tlie  lawful  wife 
of  Ljus  .Marqnet,  and  liia  was  the  life  in- 
sured. The  policy  was  issued  April  7,  ]8ii3, 
and  soon  thereafter  it  was  delivered  to  com- 
plainant, who  paid  all  premiums  which  be- 
came due  upon  It  after  its  ii  "' 
years  and  over  after  Its  if 
April  21,  18»8,  at  the  suit  of  complainant. 
she  was  granted  an  absolute  divorce  from 
Gils  Mart|uet  by  the  chancery  court  of 
Hamilton  county  upon  the  ground  of  habitu- 
al drunkenness  by  Gus  Marquet  after  bis 
marriage  to  her.  failure  by  him  to  provide 
for  her  and  her  children  by  him,  etc.   There 


where  no  special  inatructions  are  asked  by 
way  of  explanation  of  the  statute.  Frencli 
V.  JIcGinnis.  69  Tex.  Ill,  9  S.  «'.  323. 

In  Doe  ex  dem.  Cofer  v.  Roe,  1  Ga.  538. 
where  the  lower  court  had  held  that,  in  the 
absence  of  proof  that  the  absentee  lived  In 
a  certain  countv,  evidence  of  his  absence 
I  of 
e  opin- 

n  that,  inasmuch  as  he  had  been  seen  in  tlie 
locality  of  the  land  in  question  more  than 
■even  years  before,  but  had  not  been  seen 
there  since  that  time,  his  death  should  be 
presumed. 


"tt'herc  a  person  removes  from  his  domi- 
cil  in  ...  [one]  state  to  establish  a 
home  for  himself  in  another  state  or  coun- 
try, at  a  place  welt  known,  this  is  a  change 
of  residence,  and  absence  from  the  last 
domicil  is  tliat  upon  which  the  presumption 
must  be  built.  If  alive  nhen  last  heard 
from  at  his  last  doraicil,  the  presumption  is 
that  life  continues,"  Francis  v.  Francis, 
180  Pa.  644.  ST  Am.  St.  Rep.  668.  37  Atl. 
120;  r-orham  v.  Rettegast.  44  Tex.  Civ.  App. 
231.  98  S.  W.  66o. 

This  is  in  accordance  with  the  role  laid 
down  in  Mabqijet  v.  .ICtna  L.  Ins.  Co. 

Thus,  it  is  held  in  Smith  v.  Smith,  49 
Ala.  158,  that  the  presumption  of  death  will 
not  be  made  concerning  one  who  is  known 
to  have  acquired  a  domicil  by  marriage  in 
another  state  during  her  absence, 

So,  evidence  of  absence  from  one's  original 
place  of  residence  will  not  raise  the  pre- 
sumptiofi  of  death,  where  it  appears  that  he 
has  removed  to  another  place.  Hansen  v. 
Owens.  132  Ga.  848,  64  S.  E,  800. 
L.R.A.1!>15B. 


And  it  is  held  In  Renard  v.  Bennett.  76 
Kan.  848.  73  Pac.  261,  14  Ann.  Cas.  240. 
that  the  presumption  of  death  cannot  arise 
from  a  change  of  residence  or  a  removal 
from  thi'  place  where  the  family  or  relalivea 

Absence  of  a  person  who  has  acquired  a 
new  place  of  residence,  from  a  former  place 
of  resi<lence,  will  not  raise  a  presumption 
of  death.  Donovan  v.  Twist,  lOd  App.  Div. 
171.  93  N.  V,  Supp.  990,  on  subsequent  ap- 
peal not  involving  this  point.  119  App.  Div. 
734.  104  N.  V.  Kupp,  1. 
I  Iklere  proof  that  a  person  moved  away  to 
I  another  state  and  has  not  been  heard  from, 
without  proof  of  absence  from  the  new  domi- 
cil, will  not  raise  a  presumption  of  death. 
Barr  v.  Cbanman.  11  Ohio  Dec.  Reprint,  862. 
30  ObioL.  ,r.  264. 

Where  a  person  leaves  one  state  and  takes 
up  his  residence  in  another,  it  must  be 
Khown  that  lie  ban  lieen  absent  and  unheard 
of  in  the  latter  place  for  seven  years,  to 
raise  the  presumption  of  death.  Wright  v. 
Jonea.  23  X.  D.  191,  135  X,  W.  1120. 

Thus,  it  Ih  said  obiter  in  Metropolitan  L. 
Ins.  Co.  V.  Lyons.  50  Ind.  App.  534,  OS  N. 
1  E.  824,  that  'if  an  absentee  has  established 
I  a  fixed  residence  abroad,  to  raise  a  presump' 
tion  of  bis  death  it  must  be  shown  not  only 
that  his  family  and  friends  have  not  heard 
I  of  him,  but  alao  that  inquiry  was  made  at 
'  the  place  of  his  established  residence. 

So,  one  who  has  left  Ireland  to  reside  in 
America  cannot  be  presumed  dead  because 
of  the  failure  of  a  sister  left  in  Ireland  to 
hear  from  him  for  seven  years,  without  proof 
of  inquiries  made  in  America.  McMahon  v, 
McElroy,  5  Ir.  Eq.   Rep.  1. 

And  it  is  held  in  Ross  v.  Blount.  25  Tex. 
Civ.  App.  344.  60  S,  W.  894,  that  the  pre- 
sumption of  death  does  not  arise  from  thn 
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fot lowed  an  entire  estrangement  between 
<:us  Marquet  and  complainant  ar.d  her  chil- 
dren. The  latter  were  two  aoaa,  respective- 
iy,  about  tiventy-one  and  twenty  years  of 
age,  and  a  daughter  about  eighteen  years 
old  at  tbe  time  of  the  divorce.  The  chil- 
dren were  in  sympathy  witli  the  mother  in 
that  suit. 

Prior  to  the  divorce,  for  many  ;r«are,  the 
home  of  the  family  and  of  (!ub  ^iarquct  had 
boen  in  Chattanooga,  TenneHsee,  but  i 
after  tJie  divorce,  or  during  the  years  1898 
or  1890,  he  left  Chattanooga,  and  took  up 
hia  residence  at  Oakdale,  TennessM,  where 

absence  of  one  who  goes  to  another  state 
and  acquires  a  residence,  but  that  it  must 
be  shown  that  search  and  inquiry  were  made 
at  the  new  place  of  residence. 

In  Latham  v.  Tombs,  32  Te.\.  Civ.  App. 
270.  73  S.  W.  1O60,  the  court,  referring  to 
a  statute  raising  the  presumption  of  death 
from  absence  "beyond  the  sea  or  elsewhere 
for  seven  years  successively,"  says:  "While 
the  statute  does  not  expressly  so  read,  we 
think  it  must  be  construed  to  mean  that  the 
person  referred  to  must  absent  himself  from 
his  home;  and  proof  of  chaiigc  of  residence 
from  one  state  to  another,  and  the  partj 
not  having  been  heard  of  in  tlie  former  state 
for  a  period  of  seven  years,  does  not  make 
a  case  within  the  purview  of  the  statute." 

And  in  Turner  v.  Sealock,  21  Tex.  Civ, 
App.  594.  54  S.  W.  358,  it  is  held  that  the 
statute  doea  not  apply  to  one  who  leaves 
another  state  and  goes  to  Texas,  uhere  he 
disappears,  where  there  is  no  evidence  of 
an  absence  from  his  home  in  TeNas. 

So,  in  State  v.  Teulon,  41  Tex.  ■>49,  it  is 
held  that  the  tact  that  a  man's  whereabouts 
are  unknown  to  an  acquaintance  in  a  for- 
mer place  of  residence,  who  has  made  no 
inquiry  about  him  in  his  subsequent  place 
of  residence,  does  not  establish  absence  with- 
in the  terms  of  the  statute  in  the  preceding 

So,  the  Kentucky  statute  providing  for 
the  presumption  of  death  from  alisenee  from 
the  state  was  held  in  Oray  v.  McDowell,  « 
Ilnsh,  475,  not  to  apply  where  a  man  re- 
moved from  Kentucky  witli  his  family  and 
joined  the  Mormons. 

But  in  Wlnship  v.  Conner,  42  N.  H.  341, 
where  a  missing  man  left  the  part  of  the 
country  where  his  wife,  father,  and  friends 
Here  living,  and  removed  to  the  West  with 
the  intention  of  not  returning  to  his  former 
home,  and  resided  there  for  six  years,  the 
court  held  that  the  absence  necessary  to 
raise  the  presumption  was  from  his  former 
home,  and  not  from  his  new  residence,  giv- 
ing as  its  reason  that  under  any  other  rule 
"the  longer  he  was  absent,  tlie  stronger 
would  he  the  proof  that  he  tiad  elianged  his 
domicil,  and  therefore  the  proof  that  he  was 
absent  from  home  would  be  diminished." 

It  is  said  obiter  in  Holdrcge  v.  Livingston, 
7(1  Xeb.  238,  112  N'.  W.  .141.  that  "it  is  true 
that  proof  of  a  change  of  his  residence  from 
one  state  to  another,  and  that  he  has  not 
heen  heard  of  in  the  former  state  for  a 
T..]t.A,101.')Tt. 


he    remained    until    about    the   year    lAOO, 

when  he  left  Oakdale  for  a  trip  U  New 
Orleans,  and  has  not,  an  complainant  in- 
siets,  been  heard  from  directly  since  that 
time,  except  through  a  letter  supposed  to 
have  been  from  him,  addressed  to  one  of  his 
nephews  residing  in  Chattanooga  in  the 
year  1G04.  By  one  rumor  he  is  said  to  have 
been  seen  in  Detroit,  Michigan,  by  another 
in  Jfemphis,  Tennessee,  but  the  persons 
said  to  have  seen  him  are  not  examined  as 
witnesses;  nor  do  the  dates  appear  when 
they  claim  to  have  seen  him. 

The  policy  in  suit,  by   its  terms,  was  to 

period  of  seven  years,  does  not  create  the 
presumption :  and  some  of  the  cases  go  so 
far  as  to  hold  that,  where  a  party  leaves 
his  domicil  with  the  avowed  intention  u( 
establishing  some  specific  iien  abode,  the 
inquirv  must  follow  him  to  such  new  domi- 
cil." 

In  the  two  following  cases,  in  which  there 
appears  to  be  no  evidence  of  a  change  of 
domicil  other  than  that  of  setting  out  with 
the  intention  of  acquiring  a  new  residence, 
no  mention  is  made  of  the  distinction  sug- 
gested in  the  preceding  case: 

Thus,  it  is  held  in  Doe  ex  dem.  Hurdle  v, 
Stockley,  e  lioust.  (Del.)  447,  that  no  pre- 
sumption of  death  arises  from  seven  years' 
absence  by  a  person  who  removes  from  the 
state  witH  a  family  of  children  with  the  in- 
tention of  taking  up  a  new  domicil  in  an- 
other place. 

And  in  Keller  v.  Stuck,  4  Redf.  294, 
where  the  evidence  showed  that  two  young 
children  Were  removed  from  the  state  of 
their  residence  for  the  purpose  of  nettling 
in  some  western  state,  it  was  held  that 
proof  of  their  alisence  without  being  heard 
of  in  the  state  of  their  original  residence 
did  not  raise  the  presumption  of  death. 

Place  from  which   absence  must  lie  shown, 
as  alfected  by  change  of  residence  by  third 

\Kt30tt». 

Where  the  wife  leaves  the  place  where  her 
husband  had  his  domicil,  no  presumption 
of  his  death  arises  from  her  failure  to  hear 
from  him  for  seven  years.  Com.  v.  Thomp- 
son, 11  Allen.  23.  87  Am.  Dec.  08.^,  on  for- 
mer appeal,  «  Alien,  591,  83  Am.  Dec.  853; 
Thomas  v.  Thomas.  1«  Neb.  658,  20  N.  W. 
846,  on  subsequent  appeal,  19  Neb.  81,  27  N. 
W.  84. 

So,  where  a  wife  leaves  her  husband's 
domicil  in  Englanil  ami  comes  to  America, 
no  presumption  of  his  death  arises  from  the 
fact  that  she  has  not  heard  of  him  for  seven 
years.     Williams's  Estate,  13  Phila.  323. 

And  under  a  statute  providing  for  the 
presumption  of  death  from  absence  "in  the 
state  or  elsewhere,"  mere  proof  that  rela- 
tives of  persons  alleged  to  be  dead  have  re- 
moved from  the  home  of  such  persons,  and 
have  not  heard  from  them,  does  not  raise 
a  presumption  of  their  death.  Burnett  \. 
Costello,  15  S.  D,  SO.  87  N.  W.  57."). 

E.  I..  D. 
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live  for  a,  period  of  tun  jeare  from  ita  date, 
in  couBideratian  of  a,  &xed  MMDiannual 
pTeniium  to  be  paid  the  company.  But  it 
provided  tliat  at  its  expiration  it  might  be 
renewed  bj  the  IseuBDce  of  a  new  policf,  as 
folloivs: 

"S«c.  2.  At  tLe  expiration  of  tlic  term  of 
ten  years  under  this  poliey  «nd  otiiers  of  a 
aimilar  form  nliicti  may  be  issued  to  auc- 
eeed  it,  eaid  company  hiII  issue  a  new  one 
of  an  e(|ua)  amount  without  uiediua!  re- 
examination, subject  to  the  premium  for  the 
age  th«i  attained  b;  tlie  Jneurcd,  providing 
Bueh  expiring  policy  is  returned  to  tlie  of- 
fice of  the  company  for  thin  purpose  before 
ita  expiration,  and  the  surplus  uuder  the 
latter  will  lie  applied  toward  reducing  the 
premium  in  the  new  one  to  the  rate  charged 
iu  the  first  policy;  but,  should  such  sur- 
plus be  inBuffieient  to  reduce  tlie  prt-mium 
to  said  rate,  it  shall  be  optional  with  the 
insured  to  pay  the  premium  required  for  the 
said  new  policy  after  the  surplus  from 
the  expiring  one  has  bi-eil  applied,  or  reduce 
the  amount  of  the  insurance  and  continue 
previous  payments.  The  said  new  policy 
will  be  dated  and  the  lirat  premium  tliereou 
become  due  at  the  expiration  of  the  term  of 
the  last  preceding  policy,  and  will  be  writ- 
ten for  a  term  of  tva  years  from  sucli  date, 
unless  the  insured  has  attained  the  age  of 
seventy,  in  wliieh  case  the  new  policy  will 
i»e  written  for  the  remainder  of  life." 

The  policy  sued  on  was  never  renewed  by 
the  issuance  of  a  new  one,  as  provided  by 
g  2  above  Bet  out,  but  on  the  last  day  of  its 
life  as  originally  written,  its  life  was  pro- 
longed or  extended  by  agreemeiit  between 
complainant  and  tlie  company  by  attachinfi 
to  the  policy  sued  on  and  originally  lEsued 
what  is  called  a  "rider"  signed  by  one  of 
the  ofllccrB  of  the  company,  tlicreunto  au- 
thorized in  the  following  words  and  figures: 

Form  Xo.  222. 

M.  G.  Burkelev.  Pres. 
J.  L.  English,  H.  W.  St.  Jolin, 

fiecy.  Actuary. 

Frank  Bushnell,  C.  K,  Gilbert. 

Agency   Secy.  Ass't  Sec'y. 

^tna  Life  Insurance  Conipuny. 

Hartford,  Conn.,  April  7,"  1903. 
Benewable-Term  Policy  No.  218,338,  is- 
sued by  the  ^tna  Life  Insurance  Company, 
on  the  life  of  Gtis  Marquet,  havinf;  this  day 
completed  a  term  of  ten  years,  and  the  sur- 
plus existing  under  it  having  been  found  suf- 
ficient to  reduce  the  tabular  premium  for  the 
preaent  age  during  the  ensuing  term  of  ten 
years  to  the  amount  named  as  premium  in 
said  policy,  therefore  it  is  unnecessary  to  re- 
turn said  policy  for  the  issue  of  a  new  policy 
until  the  expiration  of  ten  years  from  the 
date  of  this  instrument,  provided 
L.R.A.1015B. 


premium  expressed  in  said  policy  continues 
to  be  paid  iu  each  and  every  year  before  o 
o'clock  P.  M.  of  the  days  therein  named  for 
such  payment,  and  tliat  all  the  other  con- 
ditions, provisions,  and  requirements  of 
said  policy  continue  in  force. 

J.  L.  English,  Secretary. 
Xash. 

If  there  had  been  a  renewal  under  g  2,  the 
old  policy  would  have  been  returned  to  the 
office  of  the  company  before  its  expiration, 
to  the  end  that  the  company  might  issue  a 
new  one.  This  was  not  done.  Complainant 
retained  the  old  policy,  and  the  company 
sent  the  rider  to  be  attached  to  the  old 
policy,  Moreover,  by  the  plain  terms  of  the 
rider,  the  company  waives  the  return  of  the 
old  policy,  and  prolongs  its  life,  or  makes  it 
the  measure  of  rights  between  complainant 
and  the  company  for  ti^n  years  from  the 
date  when  it  would  otherwise  have  expired. 
The  legal  effect  of  thp  rider  was  to  malie  the 
original  policy  operative  for  twenty  in- 
stead of  ten  years  from  its  date. 

A  question  much  similar  iu  some  respects 
to  the  one  here  was  presented  to  this  court 
in  First  Sat.  Bank  v.  Fidelity  &  G.  Co.  110 
Tenn.  2j,  100  Am.  St.  Kep.  765,  75  S.  VV. 
1080,  where  it  was  said:  "Now,  it  is  true 
that  the  renewal  certificate  is  a  new  con- 
tract, but  it  is  only  a  new  contract  as  re- 
spects time;  that  is  to  say,  it  extends  the 
indemnity  provided  by  the  old  contract  tu  a 
new  period  of  time,— May  1,  189B,  to  May  ), 
IHOO.  The  parties  themselves  understood 
there  was  only  one  bond  and  one  penalty," 

The  question  in  the  present  case  is  clear- 
ly distinguishable  from  that  presented  to 
the  court  in  Pacific  Mut.  L.  Ins.  Co.  v.  tial- 
braith,  llfi  Tenn.  4T1,  112  Am.  St.  Rep.  S62, 
01  S.  W.  204.  There  the  insurance  company 
defended  upon  the  ground  that  the  insured 
had  made  fraudulent  misrepresentations  in 
respect  of  his  health,  in  an  application  to 
tlie  company  to  reinstate  a  policy  which  had 
lapsed  on  account  of  his  failure  to  pay  a 
premium,  and  this,  court  held:  ''By  his 
failure  to  comply  with  the  condition  upon 
which  it  could  bo  kept  alive,  be  has  ipso 
facto  forfeited  all  rights  under  the  policy. 
As  to  him,  it  is  as  if  it  liad  never  been  writ- 
ten. If  any  benefit  is  to  accrue  to  him 
I  therefrom,  it  must  be  revitalized,  and  this 
can  only  be  done  with  tlie  consent  of  the 
company,  ^^'hen  it  is  done,  then  it  be- 
comes  a  new  assurance — a  new  contract — as 
if  the  policy  tlicn  was  for  tlie  first  time  is- 

But  in  the  present  case,  there  was  no  foi-- 
feiture  during  the  first  ten  years  of  the 
policy  sued  on.  All  the  premiums  called  for 
by  it  were  paid  at  maturity;  and  out  of 
these  a  surplus  was  created  in  favor  of  tlie 
48 
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beneDuiary  euflicient  to  reduce  the  premium 
required  b/  the  company  during  the  second 
term  ot  ten  years,  even  considering  the  ten 
yeura  increase  in  the  age  of  the  insured,  to 
tbe  same  amount,  Bemiannually,  as  was  re- 
quired during  the  first  ten-year  period. 

Upon  tbe  issuance  of  the  policy  for  the 
first  ten-year  period,  the  complainaoit,  then 
being  the  wife  of  the  insured,  had  an  in- 
surable int«rc8t  in  his  life.  Husband  and 
wife,  beyond  all  question  under  the  authori- 
ties, have  each  a  reciprocal  insurable  inter- 
est in  the  life  of  tlie  other.  Connecticut 
Mut.  L  Ins.  Co.  V.  Schaefer,  94  U.  S.  467, 
24  L.  ed.  2.11;  Coolcy,  Briefs  on  Ins.  185, 
and  cases  cited. 

The  policy  as  originally  issued  was  pay- 
able to  complainant,  or,  in  the  event  of  her 
death  before  that  of  the  insured,  to  his 
heirs,  eKccutors,  administrators,  or  assignn; 
and,  under  it,  her  rights  were  bo  far  vested 
tliat  they  could  not,  during  her  life,  be  de- 
vested wi  til  out  her  consent.  Gosling  v, 
Caldwell,  1  I«,  455,  27  Am.  Rep.  774; 
Kaahville  Trust  Co.  v.  First  Nat.  Bank,  123 
Tenn.  625,  134  S.  \V.  311. 

Tliough  the  insurance  evidenced  by  the 
policy  had  been  originally  accomplished  by 
a  contract  between  the  company  and  Gus 
Marquet,  yet  it  is  clear  upon  this  record 
that  he,  slie,  and  the  roni])Bny  regarded  that 
transaction  aa  a  settlement  upon  his  wife 
of  the  proceeds  of  that  contract  whatsoever 
they  might  be.  for  he  delivered  the  policy  to 
his  wife;  she  paid  the  premiums  upon  it: 
and  the  company,  with  knowledge  of  the 
facts,  by  the  extension  contract,  treated  with 
and  recognised  her  as  liaving  the  sole  jut 
diiponemti  of  the  surplus  which  had  been 
created  by  the  payments  she  had  made  dur- 
ing tbe  first  ten-year  term.  The  company 
was  clearly  wet!  warranted  in  so  treating 
witli  her.  The  contract  was  a  settlement  by 
the  husband  upon  the  wife,  and  created  in 
her  a  separate  estate.  Hughev  v.  Warner, 
124  Tenn.  72(1,  37  I..R.A.  (X.S.)  .^82,  140  S. 
\V.  105H   and  casei  there  cited. 

The  policy  covering  the  first  ten  years  was 
not  extinct  or  discharged  so  far  as  tbe  com- 
pany was  concerned  after  e.tpiration  of  that 
period  until  some  arrangement  was  made 
satisfactory'  to  the  complainant  respecting 
her  rights  in  the  surplus  aforesaid;  and.  by 
the  execution  of  the  rider  that  arrangement 
was  etTeeted  by  extending  the  obligations  of 
the  company  for  an  additional  ten  year 
term.  The  rider  did  not  renew  a  dead  con- 
tract; it  only  extended  the  time  for  the  per- 
formance of  a  living  one. 

It  is  true,  as  insisted  by  the  company, 
that  the  rule  is  well  eatahliehed  that  a  lack 
of  insurable  iiiteretit  by  the  beneficiary  in 
tbe  life  of  the  insured,  where  the  insurance 
is  taken  out  and  paid  for  by  the  beneficiary 
T,.R.A.I915B. 


as  a  speculation,  vitiates  the  contract.  In 
such  case  the  contract  creates  the  sole  inter- 
est of  the  beneficiary  in  the  life  insured.  He 
has  nothing  at  stake  except  the  premiums 
he  pays  under  tbe  policy.  All  such  con- 
tracts are  wagering  pure  and  simple.  Ben- 
det  v.  Ellis.  120  Tenn.  277,  13  L.R„\.(X.S.) 
114,  127  Am.  St.  Rep.  1000,  111  S.  W.  795; 
Connecticut  Mut.  L.  Ins.  Co.  v.  Schaefer.  94 
U.  S.  457,  24  L.  ed.  231;  1  Cooley,  Briefs  on 
Ins.  pp.  240-249,  and  cases  cited. 

Section  i  of  our  act  of  1805,  chapter  ISO, 
as  amended  by  act  of  1899.  chapter  31,  de- 
fines a  contract  of  insurance  to  be  an 
"agreement  by  which  one  party,  for  a  con- 
sideration, promise(<  to  pay  money  or  it« 
equivalent,  or  to  do  some  act  of  value  to  the 
assured,  upon  the  destruction  or  injury, 
loss,  or  damage  of  something  in  which  the 
other  party  has  an  insurable  interest."  Sec 
also  g  3159,  Shannon's  Code. 

But  the  insurable  interest  of  the  com- 
plainant in  tlie  life  of  Gus  ^tlarquet  is  not 
to  be  tested  as  of  the  date  of  the  rider,  but 
as  of  the  date  of  original  contract,  because 
that  contract  was  never  discharged,  but  was 
e.^tended  in  the  time  for  its  performance 
while  executory,  and,  tested  as  of  the  form- 
er time,  her  interest  in  his  life  was  that  of 
a  wife,  and  clearly  insurable,  as  we  have 
seen.  The  divorce  did  not  invalidate  the  pre- 
existing valid*  contract  of  insurance.  Con- 
necticut -Mut.  L.  Ins.  Co.  V.  Schaefer,  supra; 
Snyder  v.  Supreme  Ruler.  F.  M.  C.  122  Tenn. 
243,  45  L.R.A.iX.S.)   209,  122  S.  W.  981. 

The  first  assignment  of  error,  based  on 
the  first  defense  above  stated,  is  therefore 

The  second  aasignment  of  error,  based  on 
the  second  defense  above,  is  that  the  court 
was  in  error  in  decreeing  complainant  a  re- 
covery of  the  amount  of  the  policy  sued  on, 
because  the  evidence  in  this  case  does  not 
justify  the  presumption  in  law  that  Gus 
Marquet  was  dead  when  this  suit  began. 

■■Positive  proof  is  always  required  where, 
from  the  nature  of  tbe  case,  it  appears  it 
might  possibly  have  been  had.  But  next  to 
positive  proof,  circumstantial  evidence,  or 
tlie  doctrine  of  presumptions,  must  take 
place,  for  where  the  fact  itself  cannot  be 
demonstratively  evinced,  that  which  cornea 
nearest  to  the  proof  of  the  fact  is  the  proof 
of  such  circumstances  which  either  neees- 
y  or  usually  attend  such  facts,  and 
;  are  called  presumptions,  which  are 
to  be  relied  upon  till  the  contrary  be 
ally  proved.  Stabitur  prarumptioni 
donrc  probetur  in  coniraHum.  Violent  pre- 
sumption is  many  times  equal  to  full  proof, 
tor  there  those  circumstances  appear  which 
necessarily  attend  the  fact,''  2  Bl.  Com. 
bk.  3,  p.  371. 

Presumption   is   no   magic    or    short^nt 
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WKy  by  whicli  proof  of  the  cBscDtial  and  de- 
terminative fact  may  be  dispcnseil  with,  for 
we  »ee  from  tlie  above  quotation  tliat 
'■positive  proof  is  «iwaj*g  r«|uirp(l  wlitre, 
froni  tl>e  nature  of  ttie  ease,  it  appears  that 
it  migbt  possibly  liave  t>een  had."  And. 
evidently,  by  the  next  sentence  in  the  quota- 
tion, it  ie  meant  to  bfr  Raid  that  a  presump- 
tion U  only  a  name  for  a  conclusion  reachml 
by  means  of  the  weight  of  proven  cireuin- 
stanees;  and,  before  a  presnmption  can  ex- 
ist, the  circiimstHnces  which  attend  must  be 
in  evidence.  Proof  of  the  eastntial  fact  must 
be  had,  eitlier  direct  or  positive  by  wit- 
ucflftes  who  know  tlie  fact,  or  circumstantial 
by  witnesses  who  know  and  testify  to  facts 
wliich  tend  to  establisli  or  prove  the  esaeu- 
tial  fact;  and  only  wlien  the  circumstances 
are,  in  the  judgment  of  the  court  or  jury, 
•uch  as  usually  or  necessarily  attend  the 
essential  fact,  are  they  sulfieicnt  in  tai*  to 
warrant  a  verdict,  judgment,  or  decree 
establisiiing  as  a  fact  that  wiiich  lias  not 
been  proved  by  direct  or  positive  evidence. 
Tbia  principle  waa  applied  by  ua  in  Dunlap , 
».  State,  ]2U  Tenn.  41.>,  41  L.R.A. ( X.S. ) 
lOlll.  l.'iO  S.  W.  8U,  Ann.  fas.  HIJ3E,  2fi4. 

The  essential  fact  in  the  present  case  la 
the  death  of  Gub  Marquet.  Upon  satis- 
factory proof  of  his  deatli,  tbe  contract  sued 
on  binds  the  insurance  company  to  pay. 
There  is  no  direct  or  positive  proof  of  his 
death,  no  witness  wlio  testifies  that  he  saw 
him  die.  or  that  he  saw  his  body  after  death. 
It  is  tlien  clearly  a  case  where  proof  of  the 
ef«ential  fact  must  be  made  by  cireuro' 
stantial  evidence. 

The  main  insistence  for  the  complainant 
is  that,  under  the  proof  ollered  by  her  tn 
this  record,  a  presumption  that  Gus  Mar- 
quel  is  dead  arises. 

"The  K^n^ral  rule  luidoubtedly  is  that  'a 
person  shown  not  to  have  been  heard  of  for 
■even  yi-ars  by  tliose  (if  any)  who,  if  he 
had  been  alive,  would  naturally  hove  heard 
oF  him,  is  presumed  to  b«  dead,  unless  the 
circumstances  of  the  case  are  such  as  to  ac- 
count for  his  not  being  heard  of  without 
a»suniing  his  death.'"  Davie  v.  Brijjgs,  97 
f.  S.  oa.'i,  24  L.  ed.   1083,  and  authorities 

''It  is  necessary  that  the  person  as  to 
whose  deatli  it  ia  sought  to  raise  a  presump- 
tion sliall  have  been  absent  from  his  home 
or  liie  place  where  he  has  established  a  resi- 
.  dence.  Thus,  where  a  person  has  changed 
his  residence  from  one  state  or  country  to 
another,  the  fact  tliat  he  has  not  been  lieard 
of  in  the  place  of  ilia  former  residence  for 
Bi>ven  ycar»  raises  no  presumption  of  his 
death,  at  least  in  the  absence  of  evidence 
that  inquiries  have  been  made  for  him  at  his 
last  known  place  of  residence  without  suc- 
cess; and  the  mere  absence  of  a  person  from 
L.R.A.IBI0B. 


a  place  where  his  relatives  reside,  but  which 
is  not  his  onn  place  of  residence,  and  the 
fact  that  his  relatives  have  not  received 
letters  from  him  for  seven  years,  does  not 
raise  any  presumption  of  his  death."  13  Cve. 
300. 

"The  inference  of  death  to  be  derived  from 
unexplained  absence  ie.  at  most,  only  a  pre- 
sumption, and  it  cannot  arise  unless  the 
absence  remains  unexplained  after  diligent 
inquiry  is  made  of  the  persons  and  at  the 
places  where  tidings  of  the  absentee,  if  liv- 
ing, would  most  proliably  be  had."  Renard 
V.  Bennett,  76  Kan.  834,  93  Pac.  2ti;t,  14 
Ann.  ('as.  240,  and  authorities  cited. 

"According  to  the  weight  of  modern  au- 
thority, diligent  inquiry  among  friends  and 
relatives,  and  any  others  who  would  prob- 
ably hear  of  an  absentee,  is  necessary  to 
raise  a  presumption  of  the  latter's  death, 
after  an  unexplained  absence  of  seven  years 
from  home  or  place  of  residence."  lludera 
Woodmen  v.  Gerdom,  2  L.R.A.(N3.)  809- 
812,  note;  Miller  v.  Sovereign  Camp,  W. 
W.  140  Wis.  505,  28  L.R.A.(N.S.l  178,  13.1 
Am.  St.  Rep.  1095,  122  N.  W.  1126. 

"Mere  absence  is  not  sufficient  to  raise 
the  presumption.  .  .  .  Evidence  of  ab- 
sence from  his  original  place  of  residence 
win  not  raise  the  presumption  o(  death. 
where  it  appears  that  he  has  moved  to, an- 
other place."  Hansen  v.  Owens,  1^)2  Ga. 
652,  64  S.  E.  800;  Wentworth  v.  Wentwortli, 
71  Mc.  74. 

"But  the  presumption  of  death  at  the  ex- 
piration of  seven  years  from  being  last 
heard  of  docs  not  arise  where  it  is  im- 
probable tliat  the  absentee,  even  if  alive, 
would  or  could  have  been  heard  of  at,  or 
would  or  could  have  communicated  with,  his 
residence,  home,  or  domicil."  Lau'son,  Pre- 
sumptive Kv.  p.  2.>l :  HitJ;  v.  Ahlgren,  ITO 
111.  U3.  4H  N.  E.  lOQH.  and  authorities  cited. 

"The  riite  as  to  tbe  presumption  of  the 
death  of  a  person  after  seven  years'  absence 
was  not  correctly  stated  in  tbe  charge  of 
the  court.  This  presumption  of  law,  inde- 
pendent of  tbe  verdict  of  the  jury  upon  the 
facts,  does  not  attach,  unless  it  appear  that 
the  person  has  been  absent  from  bis  domicil, 
or  last  place  of  residence,  without  intelli- 
gence concerning  him  for  the  period  of  seven 
years,  though  a  jury  may  find  the  fact  of 
death,  if  the  circumstances  of  the  case  con- 
cur, from  the  lapse  of  a  shorter  period  than 
seven  years."  I'Lickett  v.  State,  1  Snced, 
356. 

"Obviously,  the  courts  .should  he  cautious 
in  acting  upon  the  presumption  alone,  and, 
as  the  general  rule,  diligent  inquiry  at  the- 
place  where  the  party  was  last  heard  from 
should  lie  required."  Shown  r.  llcilackin, 
9  I.ea.  601,  42  Am.  Rep.  080. 

.According  to  the  averment  in.  complain 
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ant'a  bill,  and  her  proof,  it  is  clesT  that 
Chattanooga  ceast^  to  be  the  residence  place 
of  GUB  Marquet  on  or  about  the  j-» 
or  IdSf),  at  K-hich  timo  Oakdalc,  Teniipsnee, 
became  his  residence  place,  wliich  \\e  left 
about  tlie  year  1900,  with  the  statement 
that  he  intended  to  tate  a  trip  to  New  Or- 
leans. A  letter  supposed  to  be  from  him 
u-as  received  in  ie04  lif  one  of  his  nephews 
residing  in  Chattanooga.  What  domicil  or 
place  of  residence  he  established  after  he 
left  Oakdale  does  not  appear,  hut  clearly  the 
latter  place  was  his  last  known  place  of 
residence.  This  record  fails  to  disclose  any 
inquiry  whatsoever  made  by  her  at  Oakdale, 
Tennessee,  relative  to  the  whereabouts  of 
Gus  Marquet.  The  mere  fact  that  he  ha 
not  been  heard  from  in  Chattanooga,  either 
by  any  member  of  his  immediate  family 
others,  within  the  past  seven  years,  is 
little  weight  when  considered  in  conneeti 
with  the  complete  estrangement  between 
Jiimself  and  the  com]ilainant  and  his  chil- 
dren, resutting  from  the  divorce  proceed- 
ings. He  was  enjoined  by  solemn  decree  of 
the  court  from  attempting  to  liave  any  re- 
lations with  complainant  or  with  his  minor 
children.  All  of  the  rhildren  of  this  un- 
fortunate marriage  are  shown  to  have 
sympathized  with  the  mother  in  the  divorce 
proceedinga,  and  the  father  during  the  seven 
years  of  une.\plained  absence  was  sn  out- 
cast from  his  family. 


The  c 


uplai 


t  calls 


of  the  collateral  relatives  of  Gus  Marquet 
who  resided  in  Chattanooga.  Her  sole  evi- 
dence to  establish  the  presumption  of  dcatli 
in  this  case  is  made  by  herself  and  her  son, 
^V.  L.  Marquet,  who,  as  shoun  by  the  di- 
vorce bill,  had  refused  to  reside  under  the 
name  roof  with  his  father  before  the  bill  ' 
filed. 

\Mthout  going  into  the  evidence  touching 
inquiries  made  by  the  complainant  in 
ther  detail,  it  suSiees  to  say  that,  in 
opinion,  the  evidence  here  does  not  wan 
a  finding  that  Gus  Marquet  was  dead  when 
this  bill  was  ftied.  Complainant  testified 
that  he  was,  up  to  the  time  she  last  saw 
him,  always  in  good  health,  and  that  she 
had  never  known  him  to  be  sick  as  much  as 
one  day.  His  application  for  the  original 
policy  shows  that  he  was  horn  in  France 
on  tlie  6th  day  of  October,  1855. 

Wherefore  the  decree  appealed  from  must 
be  reversed.  We  think  that  we  can  see  from 
this  record  that  justice  will  in  all  prob- 
ahility  be  done  by  remanding  this  cause, 
with  leave  to  each  side  to  take  fuvther 
proof,  and  it  is  so  ordered.  Bank  of  Win- 
chester V.  White,  114  Tenn.  73,  84  8.  W. 
B!)7. 
I,.R..\.ini,)B. 
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(—  Neb.  — ,  148  N.  W.  112.) 

Evldenoe  —  preenniptloii  at  death. 

1.  A  presumption  of  death  arises  from 
the  continued  and  unexplained  absence  of 
a  piTson  from  hie  home  or  place  of  residence 
for  seven  years,  where  nothing  has  been 
heard  from  or  concerning  him  during  that 
time  bv  tliose  who,  were  he  living,  would 
naturally  hear  from  him. 

Rnmr  —  presuinptloit  as  lo  time. 

2.  In  such  ease,  the  preijumption  is  that 
the  absentee  died  during  the  Hrst  neven  yeara 
of  his  unexplained  Bl>8ence.  There  ia  no 
presumption  that  his  death  occurred  at  any 
particular  time  during  said  period. 
Ii)surni)(«  —  afwwacc  of  Insured  —  vlij- 

lation  ot  b.v-laiv. 


,  In  E 


t  of 


the  life  of  B_.._ 
absentee  because  of  an  alleged  violation  by 
the  insured  of  a  by-law  adopted  by  the  in- 
surer during  such  unexplained  absence, 
without  evidence  that  the  insured  was  liv- 
ing when  the  bv-law  was  adopted. 

(Rose,  J.,  dissents.) 

(October  le,  11)14.) 


ne   premimetl   to    be   dead 
t   yeara'    abai'iice   vnheard 


lis  note  supplements  one  ou  the  same 
subject  appended  to  Butler  v.  F^upreme 
Court,  I.  0.  F.  36  L.R.A.(N,S!.)   294, 

As  lo  abridgment  of  time  necessary  to 
ise  presumption  of  death  from  absence, 
e  note  to  Coe  v.  National  Council,  K.  L. 
ante,  744, 

See  also,  on  the  question  of  the  presump- 

jn  of  death   from  absence,  generally,   the 

ite  to  Modern  Woodmen  v.  Ghromley,  ante, 

18 ;  on  the  question  ot  the  place  from  which 

absence  must   be  shown   to  raise  preaurap- 

tion  of  death,  the  note  to  Marquet  v.  Mtm 

L.  Ins.  Co.  ante,  74D;  and,  on  the  question  of 

necessitv  of  inquiry   to  raise  presump- 

of  deatli  from  seven  years'  absetce,  the 

note   to    Modern    Woodmen    v.    Geroom,    i 

l..R.A.(X.S.)    80n.    which    is   sui)  piemen  ted 

by   the  note  to  Miller   v.   Sovereign   Camp, 

W.    W.   2fi    L.R,A,(X.S.)    178   am'    suhdiv. 

TIL  of  the  note  to  Modem   Woodmen  t, 

Ghromlev.  supra, 

McLaiohlin  V,  SovEBBicx-  Cajip,  W.  W. 

in  accordance  with  what  seems  to  be  the 

belt  rule,  as  t^tiown  in  the  earlier  note,   in 

loiding  that  the  law  makes  no  preiumplit.n 


Mclaughlin  v.  sovkreign  camp,  w.  of  w. 
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APPEAL  by  dcfL-ndaiit  from  a  judgment  of 
the  District  Court  for  Holt  Count;  ' 
plaintiff's  ftivor  in  an  action  to  fh^ovlt 
amount  alleged  to  be  due  on  a  benelit 
eertifiCHte.      Affirmed. 

The  facts  g.re  stated  id  the  opinion. 

MesBrB.  Broine  &  Broiiie  and  A.  H. 
Burnett,  for  appellant: 

The  evidence  ie  not  BuHicient  to  warrant 
the  finding  that  JameB   W.  McLaughlin 

■2  Greenl.  Ev.  JBth  cd.  8  278;  FraneiB  v. 
Francis.  180  Pa.  644,  37  Am.  8t.  Rep.  QQS, 
37  Atl.  120;  Dunn  v.  Travis,  56  App.  Div. 
317,  67  X.  V.  Supp.  743;  Cox  v.  Ellaworth, 
18  Xeb.  (164,  53  Am.  Rep.  837.  26  N.  W. 
460(  Tisd&te  V.  Connecticut  Mut  L.  Ins. 
Co.  26  Iowa,  170,  96  Am.  Dec.  136;  Modern 

as  to  the  time  of  death  of  one  preaumpd 
dead  after  an  absence  of  seven  years. 

The  followinf;  cases  are  also  authority 
for  the  same  point:  Carpenter  v.  Modern 
Woodmen,  160  Iowa,  602,  142  N.  W.  411 
Re  Benjamin,  77  Misc.  434,  137  N.  V.  Supp. 
7SS,  reversed  in  133  App.  Div.  233,  139  X. 
Y.  Supp.  1001.  infra;  Re  Smith;  77  MIbc. 
76,  136  K.  V.  Supp.  823;  MeCaualaod'a 
Estate,  213  Pa.  18!),  110  Am.  St.  Rep.  540. 
62  Atl.  780;  Security  Bank  v.  Equitable 
Life  AsBur.  Soc.  112'  Va.  482,  .15  L.R.A. 
(X.S.)  159.  71  S.  E.  847,  Ann.  (as.  1613IJ, 
S3«;  Somerville  v,  .-Ktna  L.  Ins.  Co.  21 
Ont,  L.  Rep.  276,  16  Dnt.  Week.  Rep.  301. 

And  the  rule  was  held  to  be  the  Eam< 
under  a  statutp  providing  that  "if  any 
pi'rson  who  Rliall  liavc  resided  in  this  state 
go  from  and  do  not  return  to  Huh  state 
for  seven  Buecessive  years,  he  shall  be  pre- 
aiimed  to  be  dead  in  any  caee  wherein  his 
death  shall  eome  in  question."  DutT  v. 
Duff.  136  Mo.  App.  247,  137  S.  W.  009; 
Johnson  v.  Sovereign  Camp,  W.  W.  163  Mo. 
.App.  728,  1J7  S.  W.  510;  .Spriiigmever  v. 
Sovereign  Camp.  W.  W.  114  Mo.  App.  483, 
121)  S.  W,  273   lobiler). 

prove  the  death  of  such  an  absentee  at  some 
particular  time  within  the  seven  years,  or 
to  prove  the  fact  that  be  died  before  the 
presumption  would  arise  from  absence.     In 

death  as  a  fact,  and  when  this  cannot  be 
done  by  direct  evidenee,  it  may  be  shown 
by  proof  of  ci re um stances  from  whicli  such 
death  nia.v  be  rightly  and  reasanably  in- 
ferred. A  court  or  jury  In  such  a  case  is 
not  warranted  in  finding  death  as  a  fact 
from  facts  and  circumstances  in  evidence 
which  would  be  sufficient  only  to  create  a 
presumption  of  death  after  the  lapse  of 
seven  years;  but  additional  facts  and  cir- 
cumstances may  be  shown  whieh  will  war- 
rant such  a  Hnding.  Some  authorities  have 
held  that,  in  order  to  justify  a  finding  of 
the  death  of  an  absent  person,  it  must  ap- 
pear that  when  last  seen  or  hesird  from  lie 
was  in  a  situation  of  particular  peril,  ealcu- 
lated  to  shorten  or  destrov  life. 
There  are  cases,  however,  which  hold  that 
L.R.A.1915B. 


^Voodmcn  v.  Qerdom,  72  Kan.  3B1,  2  L.R.A. 

(N".S.)  801).  82  Pac.  1100,  7  Ann.  Caa,  370; 
Renard  v.  Btnnett,  70  Kan.  348,  03  Pac.  2G1, 
14  Ann.  Cas.  240. 

The  contract  was  terminated  by  the  fail- 
ure of  the  assured  and  his  beneficiary  tu 
comply  with  the  by-law  enacted  in  1B07. 

Farmers'  Mut.  Ins.  Co.  v.  Kinney,  84  Nch, 
808,  90  K.  \V.  926;  Hall  v.  Western  Trav- 
elers'  Acci.  Abbo.  60  Xub.  601,  96  X.  W. 
170;  I^nge  v.  Royal  Highlanders,  73  Neb. 
188,  10  L.R..V(X.S.)  666.  121  Am.  St.  Rep. 
780,  IOC  X.  \V.  224,  110  S.  W.  1110. 

:klr.  M.  F.  Harrtngtoa  for  appellee. 

SedgAvIck,  J.,  delivered  the  opinion  of  the 

This  ia  an  action  on  a  fraternal  benefi- 

circumstances  other  than  that  of  particular 
peril  calculated  to  destroy  life  may  be  sufli- 
oient  to  justify  the  inference  of  death." 
Metropolitan  L.  Ins.  Co.  v.  Lyons,  50  Ind. 
App.  534,  98  N.  E.  824. 

And  it  was  held  in  Caldwell  v.  Modem 
Woodmen.  89  Kan.  II,  130  Pac.  642,  that 
an  instruction  waB  correct  which  stated  in 
substance  that  actual  death  of  one  pre- 
sumed  dead  from  seven  years'  absence 
"might  be  proved,  like  any  other  fact,  by 
dirwt  or  circumstantial   evidence." 

In  Re  Benjamin,  77  Misc.  434,  137  N.  Y. 
Supp.  7^8,  it  is  held  that  tliere  is  no  pre- 
sumption as  to  the  time  of  death  of  one 
presumed  dead  after  an  absence  of  seven 
years:  but  it  is  said  tliut  in  a  proper  casi' 
the  time  of  death  may  be  established  by 
evidence.  On  subsequent  appeal  (155  App. 
Div,  233,  13B  N.  Y.  Supp.  1091),  in  which 
the  earlier  decision  is  reversed,  it  is  held 
that  "under  the  facts  in  this  case"  the  ab- 
sentee "must  be  presumed  to  have  been 
dead  at  the  expiration  of  seven  years  from 
the  date  of  her  disappearance."  The  court, 
however,  does  not  say  anything  about  a 
presumption  as  to  the  time  of  death. 

According  to  .Securitv  Bank  v.  Equitable 
Lite  Assur.  Soc.  112  Va.  4C2,  3S  L.R.A. 
(N.S.)  150.  71  S.  E.  647,  Ann.  Cas.  1913B, 
836,  there  is  no  presumption  tliat  a  person 
who  has  been  missing  for  seven  years  ''has 
continued  to  live  or  that  he  ia  living  at  any 
particular  time  during  the  seven  years: 
but  the  burden  is  on  the  party  asserting 
sucli  a  claim  to  prove  it  by  testimony  aatis- 
faotory  to  the  jury." 

Rut,  after  quoting  with  approval  Whiting 
V.  Nicholl.  46  111.  230,  92  Am.  Dec.  248. 
where  it  is  said  that  the  presumption  aris- 
ing from  absence  for  seven  years  "estab- 
lishes not  only  the  fact  of  death,  but  alao 
the  time  at  which  the  person  shall  first  be 
accounted  dead,"  it  is  held  in  Donotan  v. 
Major,  253  111.  179,  97  N  E.  231,  reversing 
on  another  point,  100  111.  App,  195,  that 
one  must  be  presumed  to  have  died  on  the 
day  seven  years  after  hia  disappearance, 
"unless  evidence  of  tacts  and  circumstances 
appear  to  justify  the  inference  that  he  died 
at  any  earlier  date."  £.  I..  D. 
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ciary  ci'rtificatp  for  S1,000,  issiimI  by  defend- 
ant to  .Tamee  W.  McLaughlin.  PraintilT  ib 
the  rootlier  of  aasum),  ftni!  ia  nanii^d  in  the 
eertifiMte  or  maurance  contract  as  bcne- 
lieiarj'.  In  tin-  petition  it  ia  alleged  that 
aasurpil  te  dead,  and  that  he  and  plaintiff 
[lerformed  all  of  the  eonditionR  of  the  con- 
tract on  their  part.  These  allegations  and 
the  liability  of  defendant  are  denied  in  its 
answer.  From  judgment  in  favor  of  plain- 
tiff for  the  full  amount  of  her  claim,  de- 
fendant has  appealed. 

1,  There  ia  no  direct  evidence  that  asaured 
ia  dead.  To  establiah  that  fact  and  the  re- 
sulting liability  of  defendant,  plaintilf  re- 
lied on  proof  of  aBHiired's  abaenee  without 
tidings  for  more  than  acven  yeara.  The 
benefieisry  certificate  became  effective  ae  an  ! 
inaurance  contract  May  2,  1000.  At  that: 
time  BBflured  was  an  unmarried  man  ahont 
twenty-four  years  of  age,  and  resided  witli 
bis  fatiier  and  mother  and  other  members 
of  their  family  at  O'Seill,  Kebraska.  Short- 
ly afterwards  he  went  to  Park  City,  Utah, 
and  worked  in  a  mine.  While  tiicre  he  wrot« 
and  posted  family  letters  regularly  and  aent 
money  to  iiis  mother.  Karly  in  190-1  be 
ktt  Utah  and  went  to  Lima,  Peru.  His 
father  and  mother  received  from  him  a 
letter  dated  at  that  place  March  30,  1904, 
in  which  he  said  he  had  changed  hie  resi- 
dence because  he  thought  he  could  do  better 
down  there,  and  stating:  "I  am  going  up  to 
a  place  called  Ccrro  de  Pasco,  so  I  cannot 
give  you  any  address  with  letter,  but  will 
write  you  when  I  get  settled." 

A  companion,  who  went  with  him 
but  who  promptly  returned  to  Park  City, 
wrote  to  assured's  father  as  follows:  "We 
stayed  in  the  city  of  Lima,  Peru,  a  couple 
of  weeks,  and  1,  not  seeing  any  favorable 
chances  for  work,  and  not  liking  the  climate, 
started  for  home.  Jim  refused  to  come 
with  me,  saying  that  he  would  try  the 
mines  first.  On  the  day  that  I  left  there 
I  saw  him  at  the  train,  starting  for  the 
mines  of  the  Cerro  de  Pasco  Mining  Com^ 
pany,  which  arc  located  about  60  miles 
from  the  city." 

Assured  has  never  since  been  heard  of. 
The  first  question  is  whether  the  evidence 
entii-ely  fails  to  establish  the  presumjition 
of  death  of  the  insured.  The  findings  of  the 
trial  court  in  actions  at  law,  like  the  verdict 
of  a  jury,  will  not  be  disturbed  it  the  evi- 
dence is  aul)9tantially  conflictin;;.  The  rule 
now  thoroughly  established  and  always 
acted  upon  is  that  the  verdict  of  the  jury 
or  flndinga  of  the  court  in  jury  cases  will  be 
sustained  by  this  court  upon  appeal,  unless 
upon  the  whole  record  found  to  be  clearly 
wrong.  Other  forms  of  e.vpreasion  some- 
times adopted  in  opinions  are  not  intended 
by  the  court  to  vary  or  modify  the  rule  now 
L.R.A.I111.^B. 


so  well  established  and  uniformly  act^  up- 

The  best  autborities,  with  BUbstantiai  una- 
nimity, hold  that  whether  seven  years'  con- 
tinued flbsence  from  one's  usual  place  of  res- 
idence will  raise  the  presumption  of  death 
must  depend  largely  upon  the  circumstanees 
and  conditions  of  each  particular  case.  Up- 
on this  point  the  supreme  court  of  Kansas, 
which  has  perhaps  required  as  strict  proof 
to  raise  this  presumption  be  has  any  court 
in  this  country,  said:  "It  is  conceived,  how- 
ever, that  the  character  of  the  inquiry,  the 
(iersona  of  whom  it  must  be  made,  and  the 
place  or  places  where  it  must  be  made,  are 
all  to  be  determined  by  the  circumstances 
of  tile  ease."  Modern  \\'oodmen  v.  ffer- 
dom,  72  Kan.  391,  2  L.R.A.(X.S.)  80ft,  82 
Pac.  1100,  7  Ann.  Cas.  .>T0. 

In  that  case  and  in  Renard  v,  Bennett.  TO 
Kan.  848,  93  Pac.  201,  14  Ann.  Cas.  240.  the 
court  appears  to  adopt  the  rule  tliat  when 
a  young  unmarried  man  leaves  the  home  of 
his  parents  and  goes  from  place  to  place  for 
some  time,  corresponding  regularly  with  his 
parents,  and  suddenly  ceases  corresponding, 
and  nothing  is  heard  from  him  for  more 
than  seven  years,  inquiry  must  be  made  at 
ail  places  and  of  all  people  where  there  was 
any  probability  that  information  might  ho 
obtained.  But  in  general  the  courts  of  this 
country  have  held,  as  did  the  supreme  court 
of  Wisconsin,  that  it  "does  not  require 
proof  of  diligent  search  and  inquiry  in  order 
to  establish  the  presumption  of  death  when 
&  person  has  absented  himself  from  bia 
home  or  place  of  residence  for  seven  years." 
Milter  v.  Sovereign  Camp,  W,  W.  140  Wia 
.W3.  28  L.Rji.(N.S.I  178,  133  Am.  St.  Rep. 
lOO.'i,  122  X.  W.  1128.  The  supreme  court 
of  Minnesota  approved  this  instruction:  "If- 
you  find  from  the  evidence  that  on  the 
17th  day  of  July,  IBOl,  Bohlmer— that  is, 
Fred— left  his  home,  wife,  and  children,  and 
that  be  has  neier  returned,  and  that  no 
tidings  from  him  have  ever  been  received  bv 
his  family,  a  presumption  ariaes  after  seven 
years  that  be  is  dead."  Beblmer  v.  Grand 
Ijidge.  A.  O.  V.  W.  109  Jfinn.  30.i.  26  L.R-A. 
(N.S.)  .10.^.  123  X  W.  1071:  Mngness  v. 
Modern  Woodmen,  HG  Iowa,  1,  123  N'.  W, 
160;  Odah  V.  Howard,  HO  Iowa,  IfiS,  1"8 
N.   W.   304. 

This  question  has  frequently  been  before 
this  court,  and,  ho  far  as  its  application  to 
the  case  at  bar  is  concerned,  seems  to  have 
licen   definitely  settled   by  our  former  deci- 

n  Cox  V.  Kllsworth,  18  Xeb.  604,  53  Am. 
Rep.  827,  20  X.  W.  460,  it  waa  held:  "The 
death  of  an  absent  person  may  be  pre- 
sumed in  leas  than  seven  years  from  the  date 
of  the  last  intelligenee  from  him,  from 
facts   and   circumstances   other   than   those 
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showing  hii  pxponura  to  danger  which  prob- 
ably resulted  In  his  death." 

In  Uoldrego  v.  Livingston,  ISt  Xeli.  23H, 
112  N.  W.  341,  it  was  held:  "A  preBiimp- 
tion  of  death  arises  from  the  continued  and 
unexplained  abaentti  of  a  person  from  his 
home  or  place  of  reaidence  for  eeren  years, 
where  nothing  has  been  heard  from  or  con- 
ceming  him  during  that  time  by  those  who. 
were  he  living,  would  naturally  hear  from 

This  seems  to  be  in  line  with  the  hold- 
ings of  the  Wisconsin,  Miimesuta,  and  Iowa 
decisions  above  cited.  The  evidence  in  this 
case  was  that  the  assured  was  a  voimg,  un- 
married man.  He  had  no  home  or  fixed 
place  of  residence  other  than  with  his  family 
at  O'N'eill,  Nehraska.  Woon  after  he  was  in- 
sured he  was  employed  in  X'tah,  but  his  sis- 
ter testified,  as  quoted  in  the  defendant's 
brief,  "He  was  home  about  twice  or  three 
times  a  weelc."  Several  years  after  he  was 
insured,  he  went  to  Lima,  Pern,  with  a 
young  companion,  and,  after  they  had  re- 
mained there  about  two  weeks,  he  concluded 
to  go  into  the  mining  regions  prospeeting  or 
to  And  some  occupation.  He  had  been  in 
the  habit  of  writing  home  to  his  family 
once  each  month  during  all  of  this  time,  and 
had  rejpilarly  and  monthly  sent  money  to 
his  parents,  who  were  very  aged  and  ap- 
parently needed  his  aBsistance.  When  he 
conclued  to  go  into  the  mining  regions,  he 
WTote  a  letter  to  his  parents,  telling  them 
of  his  intention,  and  saying  that  a»  soon 
as  he  bad  located  be  would  write  and  give 
them  his  address.  This  was  the  last  that 
was  ever  heard  in  regard  to  him.  His  par- 
ents caused  letters  to  be  ivritten  addressed  to 
him  at  Lima,  and  also  letters  addressed  to 
him  in  care  of  the  mining  corporation  which 
he  intended  to  visit,  and  tliesc  letters  were 
returned  uncalled  for.  If  he  had  established 
a  residence  in  Utah  or  at  sonic  foreign 
country,  it  migiit  have  been  neci'ssary  to 
make  further  inquiries  in  such  places  of 
residence.  His  statement  in  his  letter  that 
"you  win  see  hy  the  postmark  on  this 
letter  that  I  have  exchanged  my  place  of 
resedent"  was  plainly  not  intended  as  a, 
declaration  that  he  establislted  a  residence 
there,  which  the  evidence  shows  beyond 
question  was  not  the  fact. 

In  Thomas  v.  Thomas,  1G  Xeb.  563.  ->0  X. 
\V.  846.  it  was  held  that  a  wife  could  not 
rely  upon  the  presumption  of  the  death  of 
Iter  husband  because  of  his  absence  from  her 
for  a  period  of  seven  years,  when  she,  after 
he  had  left  her,  removed  from  state  to  state, 
establishing  new  places  of  residence,  and 
had  made  no  inquiry  at  her  place  of  resi- 
dence at  the  time  her  husband  left  her. 
And,  when  the  same  case  was  before  this 
court  upon  a  subsequent  appeal  (\1\  Xeb.  SI, 
L.R.A.1015B. 


27  N".  W.  84),  the  court  held  that  the  fact 
that  the  husband  had  been  seen  alive  within 
the  seven  years  overcanie  the  presumption 
of  his  death.  But  upon  the  first  appeal  it 
was  detinitely  decided  that  if  he  bad  been 
absent  for  a  period  of  seven  years,  and 
during  that  time  had  not  been  heard  from 
'"by  those  who,  were  he  living,  would  nat- 
urally bear  from  him."'  this  was  sullicient 
to  raise  the  presumption  of  death.  Surely 
it  cannot  be  said  that,  under  the  evidence 
in  this  case,  the  finding  of  the  trial  court 
is  so  unsupported  that  we  must  say,  as 
matter  of   lew,  that  it  ia  clearly  wrong. 

2.  The  defendant  contends  that  under 
its  by-laws  the  insured  has  forfeited  his  cer- 
tificate. His  original  contract  of  insurance 
contained  the  provision  that  the  assured 
should  comply  witll  the  laws,  rules,  and 
regulations  in  force  when  he  became  a  mem- 
ber, or  uhieh  might  thereafter  be  enacted. 
In  July,  11107,  when  the  insurance  had  been 
in  force  more  than  seven  years,  and  about  , 
three  years  after  assured  was  last  heard 
from  in  Peru,  the  defendant  alleges  that  it 
adopted  the  fotloiving  by-law  ;  "Any  mcmlier 
who  shall  abscond,  remove  or  depart  from 
bis  home  or  last  place  of  residence,  and 
remain  away  for  a  period  of  one  year,  and 
not  report  to  the  clerk  of  his  camp,  or  if  a 
member  at  large,  to  the  sovereign  clerk,  of 
his  location,  with  postoitiee  address,  shall 
thereby  forfeit  his  uienibcrship,  and  his 
beneficiary  certiticate  shall  become  null  and 
void.  The  absence  or  disappearance  of  a 
member  from  his  last  known  place  of  resi- 
dence for  any  length  of  time  shall  not  be 
sufficient  evidence  of  the  death  of  eueh 
mem1>er,  and  no  right  shall  accrue  under 
his  certificate  or  membership  to  a  benefi- 
ciary or  beneficiaries,  nor  shall  any  benefits 
be  paid  until  satisfactory  proof  has  been 
made  of  the  death  of  the'  member  while  in 
good  standing.  Xo  liencficiary  or  other  per- 
son shall  have  the  right  to  pay  assessments 
and  dues  for  a  member  who  has  been  absent 
for  one  year  and  whose  location  is  unknown, 
but  in  such  case  the  clerk  of  the  camp  shall 
notify  the  person  offering  to  make  such  pay- 
ments that  no  further  payments  will  be 
accepted  until  proof  of  the  member's  lo- 
cation and  residence  is  made  within  the 
time  hereinafter  provided,  and  such  clerk 
shall  record  siieh  member  aa  suspended  aiid 
report  such  action  to  the  sovereign  clerk, 
together  with  the  residence  and  postoffiee 
address  of  the  beneficiary  or  beneficiaries 
and  the  last  known  address  of  the  member; 
also  such  furtlier  information  respecting  the 
absence  of  the  member  as  he  possesses.  I'p- 
on  satisfactory  proof  of  the  member's  where- 
abouts, the  sovereign  commander  may  order 
him  reinstated  in  hie  camp  upon  payment  of 
all  arrearages  in  assessments  and  dues.     In 
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case  of  the  failure  of  the  member,  bis 
beneficiary  or  other  piTBona  interested  in 
Ilia  Gortificatc,  to  make  proof  of  the  mem- 
ber's whereabouts  within  six  montliB  after 
Biieh  tiotifieation  bv  the  clerk,  his  suspen- 
Biou  shall  remain  and  become  permanent 
and  binding  and  he  cannot  be  reinstated  ex- 
cept as  above  provided,  and  neither  the 
mi'iiiher,  his  benefleiary,  nor  any  other  per- 
bon  Hliall  have  any  right  to  beneflta  under 
hia  henefieiary  certificate." 

About  three  niontlia  after  the  adoption  of 
tliis  by-law,  the  clerk  of  the  local  camp 
notified  Tliomas  McLaughlin,  the  father  of 
the  assured,  in  writing  as  follows:  "I  hcre- 
liy  notify  you  that  I  must  refuse  any  more 
money  in  payment  for  your  son,  fi.  W. 
Mcljaugblln  an  aMessments  on  his  certificate 
No.  1,1328,  W.  O.  \V.,  on  account  of  his 
iliaappearance  over  one  year  ago,  and  will 
Ecnd  him  in  atiepended  in  my  Oct.  '07  re- 
port, by  instruction  from  Sov.  Camp,  Am 
■  sorry  but  can't  help  it." 

During  the  seven  yearH  prior  to  that  time 
the  mother  of  the  assured,  who  had  I'eceived 
regular  remittances  from  lier  son,  paid  reff- 
iilarly  the  dues  aa  they  matured,  and  after- 
vards,  until  the  full  seven  years  had  ex- 
pired, she  tendered  or  caused  to  be  tendered 
to  the  clerk  of  the  local  camp  all  dues  and 
assessments.  These  tenders  were  refused 
and  uere  attern-«rda  kept  intact  by  the 
assured's  mother  and  brought  into  court 
on  the  trial. 

It  sometimes  happens  that  one  whose  life 
is  injured  a>)andon>i  his  home  and  parent) 
for  more  than  seven  years  and  afterwards 
returns  or  is  known  to  be  living.  Insurance 
companies  no  doubt  may  adopt  reasonable 
regulations  to  guard  against  payment  of  un- 
just claims  in  such  cases.  Whatever  may 
be  tlioUR-ht  of  the  reasonableness  of  the  rule 
adopted  by  defendant,  as  a  general  proposi- 
tion, it  cannot  have  the  effect  claimed  for  it 
in  this  case.  \\'lien  the  assured  went  to 
!>outh  America,  there  was  no  sucb  provision 
in  hia  contract.  It  he  lost  his  life  in  the 
mining  regions  within  two  weeks  after  be 
arrived  there,  it  would,  of  course,  not  be  in- 
sisted that  several  years  thereafter  a  by. law 
could  be  adopted  wliicii  would  cancel  liis 
certificate.  It  la  alleged  as  a  defense  in 
this  case  that  he  has  violated  this  by-law. 
Unless  he  was  living  when  the  by-law  was 
adopted,  he  could  not  violate  it.  This  the 
defendant  has  wholly  failed  to  prove.  There 
is  no  presumption  that  he  was  then  living. 
In  Lawson,  Law  of  Presumptive  Evidence, 
2d  ed.  p.  ZHa,  th«  author  states  that  the  rule 
in  this  country  Is  dilTercnt  from  tlie  rule  in 
Kngland,  and  that  in  this  country  he  is 
presumed  to  be  alive  until  the  end  of  seven 
years.  Tlie  text  and  the  notes  seem  to  be  in 
I..R.A.1915R. 


confliet  on  this  point,  and  the  authorities 
cited   appear  to  be  very   conflietJng. 

In  Coe  v.  Xational  Council.  K.  &  L.  of  S. 
98  Xeb.  130,  ante,  7-t4.  147  X.  W.  112,  there 
is  a  quotation  from  the  opinion  of  Sanborn, 
J.,  in  Xorthwestern  Mut.  1*  Ins.  Co.  v.  Stev- 
ens, 18  O.  C.  A.  107,  36  L',  S.  App.  401,  71  Fed. 
25S,  in  H-bich  it  is  said;  "The  esUblishcd 
presumption  of  fact  from  the  disappear- 
ance of  an  individual  under  ordinary  cir- 
cumstances, from  whom  his  relatives  and 
acquaintances  have  never  afterwards  heard, 
is  that  he  continues  to  live  (or  seven  yeara 
after   hia  disappearance." 

The  question  whether  the  presumption  re- 
lated  to  the  particular  time  of  death  was 
not  involved  either  in  the  case  in  the  Fed- 
eral court  or  in  our  decision  in  which  the 
language  was  quoted.  In  both  cases  the 
question  was  whether,  under  the  special  cir- 
cumstances involved,  the  presumption  of 
death  arose  before  the  expiration  of  seven 
years.  The  language  used  by  the  eminent 
jurist  was  apparently  inadvertent.  He  in- 
tended to  express  the  same  idea  which  he 
stated  in  the  syllabus  where  the  points  of 
law  are  supposed  to  be  accurately  stated. 
"Seven  years  is  the  period  at  flbicli  the  pre- 
sumption of  continued  life  ceases."  The 
quotation  in  our  decision  discusses  some- 
what at  large  the  special  circumstances  un- 
der which  the  presumption  will  arise  in 
less  than  seven  years,  and  it  is  tliat  part  o( 
the  quotation  which  applied  in  our  case  and 
which  is  approved.  The  Federal  court  also 
cited  Minnesota  and  Iowa  decisions,  where 
It  is  held  that  there  is  no  presumption  of 
the  particular  time  of  death,  and  in  the 
Coe  Case  we  also  cited  Winter  v.  Supreme 
Lodge.  K.  P.  06  Mo.  App.  1,  (10  S.  W, 
062,  in  which  the  law  is  stated  in  the  syl- 
labus: "The  presumption  of  death,  arising 
from  unexplained  absence  for  seven  years, 
does  not  necessarily  imply  that  the  person 
died  at  the  end  of  that  period." 

This  rase  was  again  before  the  appellate 
court  1 101  Mo.  App.  .i50,  73  S.  W.  877),  and 
from  both  opinions  it  appears  tliat  it  was 
determined  upon  the  special  circumstances 
in  the  case,  and  the  question  now  before  us 
was  not  necessarily  determined  or  con- 
sidered. 

In  4  Encyclopedia  of  Evidence,  47,  48,  the 
rule  is  stated  "that  tlie  date  on  which  the 
death  of  such  an  absentee  occurred  is  a 
matter  of  proof,"  and  "the  burden  of  proof 
is  on  the  party  asserting  that  death  oc- 
curred at  a  particular  time."  This  state- 
ment of  the  law  is  well  supported  by  au- 
thorities there  cited.  It  is  peculiarly  ap- 
plicable to  this  case.  There  is  a  strong 
probability  that,  if  he  bad  lived  to  adopt 
a  postoffice  address  in  Pern,  he  would  have 
informed   his   parents   of   that   fact,   as   he 
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pTomiBed  in  hia  last  letter  that  lie  would  ilo. 
Even  H  the  taw  were  otherwiac,  and  if  tlie 
presumption  ordinarily  were  tliat  the  ab- 
sentee lived  to  the  end  of  the  (ievi-n  yeani, 
the  circum»tsncea  of  tliis  rase  arc  sllrli  tliat 
we  coiild  not  say  that  the  trial  court  erred 
in  not  finding  from  the  evidenee  that  the 
8ured  lived  until  this  by-Iatv  was  enacted, 
and  that  he  bo  violated  the  same  and  forfeit- 
ed his  benefleiary  eertificHte.  It  is  alleged 
that  he  was  subject  to  this  by-law,  and 
that  he  has  violated  it.  ^'his  eonld  not  be 
true,  unleea  he  was  living  when  the  by-law 
was   enartpd,   and   this   di'tomlnnt   has   not 

llie  findings  and  judgment  of  the  trial 
court  are  not  so  unxnpported  by  the  evidejice 
that  we  can  say  they  are  ilearly  wrong. 

The  judgment   is  therefore   affirmed. 

Rosp,  J.,  dissents. 

Petition  tor  rehearing  denied. 

TENNESSEE    SUPREME    COVRT. 

SOUTHERN   RAILWAY   COMPANY 

CHARLES  P.  51CXABB,  PJfT.  in  Err. 

(—  Tenn.  — ,  169  S.  W.  T.'.T.) 

Carrier   —  refusal   tn  curry   local   pan- 

xengcr  on  detoureil  train. 

I.  A  rule  of  a  railroad  company  not  ti 
carry   local   pasaengevs   on   dctourcd   traini 

A'ote.  —  OarHem:  remttinoMenemt  of 
rule  an  to  tmin  or  route  by  trhlfh  pas- 
itengera  Khali  be  carried. 

Only  those  caaes  are  in  point  in  this  note 
which  pftaa  directly  upon  the  question  of 
the  reasonableness  of  the  rules  here  in- 
volved; BO  that  it  has  not  been  attempted 
to  eolleet  the  many  eases  that  may  infcren- 
tially  sustain  the  reasonableness  of  such 
rule».  Neither  is  it  the  purpose  of  this 
note  to  consider  any  of  the  many  cafes  in- 
volving the  question  of  the  dvlty  of  a  far- 
rier of  paaseiigers  to  stop  its  trains  at 
particular  places  or  stations  I  sec,  in  this 
eonneotion,  note  to  Walker  v.  A'irksburg,  S, 
ft  P.  R.  Co.  7  L.R.A.  111);  and  eases  in- 
volving time  limitations  upon  the  use  of 
tickets,  and  regulations  as  to  slops-overs, 
have  likewise  been   excluded. 

While  the  rule  is  well  established  that, 
"without  regard  to  any  statutory  authority, 
a  carrier  of  passengers  has,  under  the  com- 
mon law,  the  right  to  make  reasonahle  rules 
and  regulations  for  the  conduct  of  its  busi- 
neaa"  (6  Cyc.  645),  a  careful  search  has 
revealed  but  few  eases  passing  directly  upon 
the  question  of  the  reasonableness  of  a  rule 
attempting  to  fix  the  train  or  route  by 
w-hlch  passengers  shall  be  carried.  It  would 
seem,  however,  that  the  reasonableness  of 
such  a  rule  is  harrtiv  to  be  questioned  so 
L.R.A.ini5B. 


is  reasonable  even  when  applied  to  a  pliysi- 
cian  whose  business  requires  bini  to  reach 
his  destination  as  soon  as  possible,  and  who 
will  be  delayed  nearly  two  hours  by  the 
lateness  of  the  local  train  if  he  is  not  car- 
ried on  one  which  has  been  detourcd. 
Same   —   accfplanuc    at    pa.-^seugers    — 

Invitation   lo  board  train. 

2.  One  ia  not  accented  as  a  i)a6henger  by 
being  told  by  the  conductor  of  a  detoured 
train  upon  which  local  passengers  are  not 
entitled  to  Tide  under  tlie  rules  of  the  coin- 

(lany  to  get  aboard,  under  the  mistaken  be- 
ief  that  he  had  a  ticket  for  that  train. 

(October  ii,  1914.) 

H'  RROR  to  the  Coutt  of  Civil  Appeals  to 
i  review  a  judgmen't  reversing  a  judg- 
ment of  the  Circuit  Court  for  Knox  County 
in  plaintiff's  favor,  for  a  leaa  amount  than 
demanded,  in  an  action  brought  to  recover 
damages  for  wrongfully  refusing  to  carry 
plaintiff  as  a  passenger  on  a  certain  train, 
and  for  wrongfully  ejecting  him  therefrom. 
Affirmed. 

The  facts  arc  stated  in  the  opinion. 

Mr.  J«rome  Templelon   for  plainlilT  in 

Messrs.  L,  D.  f^ntltli  aud  Roscoe  Word, 
for  defendant  in  error: 

The  rule  of  the  Southern  Railway  Com- 
pany not  to  carry  local  passengers  on  de- 
toured  trains  is  a  reasonable  regulation, 
.    and.  if  rcaaonable,  is  enforceable. 

Louisville  k   N.   R.  Co.    v.    Turner,    100 


long  fl 


it  i: 


statute,  and  does  not  enable  the  c 
escape  the  perfoi'manee  of  any  of  tho^e 
duties  whicli  are  imposed  upon  it  by  its 
public  character,  (.ienerally,  it  may  be 
said,  the  reasonableness  of  such  rules  has 
been  sustained. 

A  railroad  company  may  lawfully  make 
reasonable  rules  and  regulations  for  the 
running  of  its  trains  and  the  carriage  of 
its  passengers.  Ohage  v.  Northern  P.  R, 
Co.  118  C.  ('.  A.  302,  200  Fed.  12S.  And 
whether  tlic  particular  I'egulation  is  rea- 
sonable is  a  qiiestion  of  law,  when  the  cir- 
cumstances wbich  bring  it  about  are  not 
in  dispute.    Ibid. 

A  regulation  may  reasonably  permit  the 
<liw3harge  of  passengers  from  a  train  at  a 
certain  locality,  and  prohibit  the  taking 
on  of  other  passengers  at  that  place.  Ibirl. 
The  character  of  the  patronage  at  such 
place  may  often  warrant  such  a  rule. 

When  adeqiiate  facilities  for  local  pas- 
aengor  traftic  Vtween  two  localities  is  otlier- 
wise  provided,  a  regulation  of  a  railroad 
company  that  another  train  aliall'  not-  en- 
gage therein  is  a  reason  able  one.  Ihid. 
The  importance  and  propriety  of  such  regu- 
lations in  the  conduct  of  the  railroad  busi- 
ness are  recognixed  in  the  eases  in  wbich  it 
is  held  that,  when  a  railroad  company  has 
provided  adequate  service  for  localitiea  with- 
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Tcnii.  213,  43  I,ll.A,  140,  4T  S,  \V.  223; 
Nashville  StrLft  R.  Co.  v.  Griffin,  104  Tenn. 
8S,  40  L.R.A,  4.)1.  57  S.  W.  153;  Ohage  v. 
Northern  1'.  E.  Co.  1!3  C.  C.  A.  302.  200 
Fed.  128. 

The  fart  that  tlie  train  was  from  one  and 
H  half  to  two  lioiira  Inte  gave  the  pla]iitilT 
no  Ugal  riglit  to  deuiaud  passage  on  thia 
detoiired  train. 

Louisville  k  N,  R.  Co.  v.  Brown,  1  Tcnn. 
I'iv.  App.  289;  (iordon  V.  Maaclieeter  *  L. 
K.  Co.  52  X.  H.  o96.  13  Am.  Rep.  97;  Mulii- 
san  r.  Southern  R.  Co,  84  S.  C.  171,  65  S. 
]■:.  1040;  Cormaek  V.  Neiv  York,  N.  H.  t  H. 
H.  Co.  19a  N.  Y.  442,  24  L.R.A.|N.S.)  120B, 
no  X.  E.  69,  17  Ann.  Cas.  349. 

The  right  of  plaintiff'  to  recover,  If  »nj, 
it  only  to  recover  compensatory  damagea; 
and  as  he  waa  not  damaged  in  any  way, 
cither  ftnaiieially  or  profeaaionaiiy,  there 
can  be  no  recovery. 

Louiaville,  N.  &  G.  S.  R.  Co.  v.  Fleming, 
14  Lea,  151;  Louiaville,  N.  L  G.  S.  R.  Co. 
v.  Uuinan,  II  Lea,  68,  47  Am.  Rep.  279; 
I'ennaylvania  Co.  v.  Scofield,  58  C.  C.  A. 
176,  121  Fed.  8U. 


Fan',    J.,    delivered    the   opinion    of   the 

This  suit  WBH  hrought  before  a  justice  of 
the  peacK  of  Knox  county  by  Dr.  Cbas.  P. 
McNabb,  against  tlie  Southern  Railway 
Company,  for  damages.  Tlie  cause  of  aetion 
is  stated  in  the  warrant  of  the  justice  of 
tile  peace  as  follows,  to  wit;  "Chi,  to  wit, 
I  tlie  29th  day  of  .March,  1912,  the  defendant 
'  failed  and  refused,  as  a  common  carrier,  to 
sell  the  plaintiff  a  railroad  passenger  ticket 
from  Clinton  to  Knowille,  Tennessee,  and 
further  refused  to  transport  plaintiff  as  a 
passenger  from  Clinton  to  KnoxviUe,  Ten- 
nessee, si-hedule  time,  or  within  reasonable 
time;  and  ivrongtully  and  unlawfully  com- 
pelled plaintiff  to  leave  its  passenger  coacb 
ftnd  train  at  Clinton,  thereby  delaying 
plaintiff  for,  to  wit,  two  hours,  and  after 
notice  tliat  plaintiff  was  a  practising  physi- 
ciau,  and  under  the  necessity  of  reaching 
Knoxville.  wliere  he  rexided,  at  tlie  earliest 
possible  moment,  to  give  professional  atten- 
tion to  hie  patients." 

The  justice  of  the  peace  rendered  judg- 
ment in  favor  of  the  plaintiff  for  {499.99 


in  a  state,  a  state  law  requiring  it  to  add 
to  auch  service  a  through  or  limited  train 
engaged  in  interstate  commerce  may  be 
void.  Such  CBses.  however,  arc  not  included 
in  this  note,  as  they  arc  not  considered  as 
dirertlv  in  point. 

Lake  Shore  &  Jl.  S.  R.  Co.  v.  Pierce,  47 
Mich.  277,  11  N.  W.  157,  holds  that  a  rail- 
road company  lias  the  power,  subject  to 
damages  tor  any  breach  of  contract  in- 
volved, to  determine  for  itself  what  trains 
shall  take  passengers  to  a  particular  place. 

(huroh  V.  Chicago.  M.  *  St.  P.  R.  Co.  6 
S.  D.  235,  26  L.li.A.  616,  60  N.  W.  854, 
holds  that  it  is  a  reasonable  regulation  for 
a  company  operating  direct,  indirect,  and 
circuitous  lines  of  road  between  two  points, 
to  require  tlial  through  passengers,  travel- 
ing upon  a  simple  contract  to  carry  from 
one  point  to  the  other,  shall  go  by  tlie  most 

And  Bennett  v.  New  York  C.  i  H.  R.  R. 
Co.  89  N.  Y.  594,  25  .Im.  Bep.  250,  affirm- 
ing 5  Hun,  590.  supports  the  same  rule. 
In  that  case  the  plaintiff  purchased  a 
through  ticket  from  "I^ckport  to  Troyi" 
between  Rochester  and  Syracuse  the  com- 
pany operated  two  lines,  one  23  miles 
shorter  than  the  other:  by  a  rule  of  the 
company  all  through  trains  passed  over  the 
shorter  route;  the  plaintiff— innocently,  it 
would  seom^took  a  train  passing  over  the 
more  indirect  route,  and,  upon  refusal  to 
pay  the  additional  fare  demanded,  was 
ejected.  The  oueation  was.  What  was  the 
contract  on  the  part  of  the  defendant, 
created  by  the  ticket  purchased  by  the  plain- 
tiff! The  court  said:  ''It  seems  to  me 
that  it  was  a  contract  to  carry  the  plain- 
tiff over  the  usual,  through,  and  most  direct 
route,  and  nothing  more.  The  defendant  is 
restricted  to  a  charge  of  2  cents  a  mile. 
L.R.A.1915B. 


It  does  not  appear  that  the  plaintiff  paid 
any  more  than  that  sum  for  the  81  miles 
over  the  usual  route.  The  through  train 
from  I.oekport  passes  over  the  direct  route, 
and  the  plaintiff  uuist  have  changed  cars  at 
!  liocliester  and  taken  another  train.  H>- 
,  may  have  supposed  that  the  ticket  entitled 
him  to  go  by  any  road  which  the  defendant 
owned,  however  indirect,  and  regardless  of 
the  distance  traveled.  In  this  I  think  he 
was  mistaken.  The  ticket  was  a. through 
ticket,  and  impliedly  over  the  through 
route.  The  company  were  not  bound  to 
take  him  over  any  and  all  their  roads 
which  might  terminate  at  the  same  point. 
A  ticket  from  Albany  to  Buffalo  would  not 
entitle  the  holder  to  go  by  the  way  of 
Niagara  Falls,  although  the  company  owns 
the  road  all  the  way  round,  and  I  do  not 
see  why  the  eompaiiy  would  not  be  liable 
to  ■  peiialtv  for  charging  by  the  way  of 
the  Falls  for  a  ticket  to  Buffalo,  unless  on 
notice  or  by  speciHc  agreement,  and  when 
sued  for  the  penalty,  it  would  not  avail  to 
allege  that  the  passenger  was  entitled  to 
go  either   way.     .  .     Here   it   must   be 

presunied  that  the  company  were  ready 
and  willing  to  perform  the  contract  as 
made,  but  tlie  plaintiff  desired  to  go  over  the 
Auburn  road,  and  must  have  changed  cars 
at  Rochester  for  that  purpose ;  and  the 
claim  for  additional  compensation  was  both 
lawful  and  just." 

SoVTHER.N  S.  Co.  V.  McNabb  is  in  ac- 
cord with  these  eases, 

Roberts  v.  Smith,  5  Arii.  368,  52  Pac. 
1120,  holds  tliat  railroad  companies  have 
the  right  to  designate  on  what  trains  pas- 
sengers may  ride,  and  that  it  is  not  the 
right  of  persons  seeking  passage  over  rail- 
roads to  elect  for  themselves  on  what  trains 
they  will  ride. 
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and  all  coata,  wliereupou  dtifi'udant  appealed  | 
to  till!  circuit  oourt. 

lu  tliG  circuit  court  the  cause  was  licard 
bf  the  circuit  judgo,  nitliout  tlie  ititerven- 
tiou  of  a  jury,  and  resulted  in  a  verdict  in 
favor  of  tile  ptaintilT  tor  $10  (as  nominal 
dainagpfll  and  the  costs  of  the  cause. 

The  dcfi'uda[it  railway  coiupany  appealed 
to  tlic  court  of  civil  app<'als,  and  later  tlic ; 
plaiiitiil  below  liled  the  record  for  a  writ  of  ' 
error  in  the  court  of  civil  appealH.  and  the 
ease  was  there  heard  ujion  the  aiisignmentH  I 
of  error  by  both  parties.  | 

Upon  the  trial  of  the  ease  in  the  circuit 
court,  tlie  trial  judge  made  and  Hied  ai 
special  writteu  finding  uf  (actii,  upon  re-  | 
quest  of  the  railway  company,  which  find-  j 
ing  of  facts  was  made  a  part  of  the  record,  i 
and,  BO  far  as  necessary  to  be  quoted  in 
order  to  preaent  the  queatious  before  thii  | 
court,  is  as  follows:  "The  plaintiff  was  a.: 
phyelcian  of  high  professioDal  st&ndingand 
reputation,  and  had  been  practising  his  pro-  i 
feasion  in  Kaowilte,  TenneRsee,  for  the  past 
twenty-six  years:  that  be  was  very  busy 
professionally,  and  was,  at  the  time  of  the 

So,  a  regulation  that  persons  piirchai^ing  ■ 
tickets  for  an  excursion  train  shall  return  I 
far  that  train,  and  none  other,  is  reasonable. 
McRae  v.  Wilmington  t  W.  B.  Co.  Sa  N. 
C.  326,  43  Am.  Rep.  745. 

But  in  Jlaruncy  v.  t)ld  Colony  &  N.  G. 
Co.  lOU  Mass.  153,  »  Am.  Itep.  3(13,  it  is  held 
that  a  rule  restiicting  to  special  trains  tlie 
holders  of  a  class  of  tickets  which  never- 
theless purport  to  entitle  them  to  carriage 
on  any  rcf^ilar  train  does  not  warrant  the 
eiLclusion  from  a  rejiular  train  of  the  holder 
of  auch  a  ticket,  takinj;  i>aBstiK<^  thereon  by 
virtue  of  it,  without  notice  of  the  rule. 

Si.  Louis  Smithweatern  R.  Co.  v.  Slc- 
f'ullougb,  19  Tex.  Civ.  App,  .)34,  45  S.  \V, 
324.  supports  the  ri<{ht  of  a  rullrond  enm- 
jiuny  to  BO  arranpe  its  trains  that  pas- 
sengers on  some  of  them  can  go  througli  to 
their  destination  witlioitt  ehanfje  of  cars, 
while  on  others  it  would  be  necessary  for 
them  to  change  ears  at  a  junction,  and 
proceed  later  on  another  or  other  trains. 

The  reasonableness  of  a  rule  or  regula- 
tion against  the  carriage  of  passi'iigers  on 
freight  trains  is  well  i-stahlinhed.  Iluriing- 
ton  «  SI.  RiviT  R.  Co.  v.  Rose.  11  Neb.  177, 
8  S.  W.  433,  8  Am.  Xeg.  Cas.  41)2:  Hobbs 
T.  Texas  i  P.  R.  Co.  40  Ark.  357,  3  S.  W. 
68(i-,  Houston  A  T.  C.  R.  Co.  v.  Moore.  4B 
Tex.  31,  30  Am.  Rep.  98,  10  Am.  Neg.  Cas. 
282:  Thomas  v.  Chicago  i  G.  T.  R.  Co.  72 
Mich.  35j,  40  N.  \V.  4«3!  Reed  v.  Chicago, 
B.  4  Q.  R.  Co.  84  Neb.  8,  120  N.  \V.  442. 

And  the  reason ahleness  of  rules  prohibit- 
ing the  carriage  of  passengers  on  freight 
trains  ia  assumed  in  many  eases;  but,  as 
already    pointed    out.   only    such    cases    as 

Eaas  directly  upon  tlie  question  are  Inelnded 
ere;  and  cases  involving  the  reasonable- 
ness of  rules  requiring  passengers  to  secure 
tickets  or  special  permission  before  taking 
L.R.A.IOISB, 


matters  complained  of.  attending  very  sick 
patients  in  and  near  Knoxville,  Tennessee; 
tliat  oo  .March  28,  1012,  was  called  to  Clin- 
ton, Tennessee,  and  went  there  on  one  of 
defendant's  trains,  leaving  Knoxville  late  in 
tlie  afternoon  of  said  date;  that  he  re- 
mained at  Clinton  overnight,  expecting  to 
return  to  Knoxville  the  following  morning. 
■March  21)th,  on  defendant's  r^ularly  sched- 
uled and  advertised  train  No.  112,  run  by 
defendant  for  the  accommodation  of  local 
travel,  said  train  being  due  to  leave  Clinton 
at  5:4.1  A.  M.;  that  plaintiff  went  to  the 
depot  at  Clinton  in  time  to  meet  aaid  train, 
and  upon  arriving  at  the  depot  was  told  by 
the  depot  agent,  or  person  iu  charge,  that 
said  train  was  an  hour  aod  a  half  late,  at 
which  plaintiir  expressed  regret,  because  of 
the  delay  it  would  cause  him  in  arriving  at 
Knoxville,  in  view  of  the  fact  that  he  had 
some  important  engagements  in  Knoxville 
to  meet  early  that  morning ;  that  said 
depot  agent  thereupon  told  plaintiff  that  a 
dctoured  train  from  Cliattanooga  would 
pass  Clinton  about  tlie  time  So.  112  was 
regularly  scheduled  to  pass  there,  but  that 

passage  on  freight  trains  are  not  in  point 
here;  but  see  note  to  MfKiowen  t.  Morgan's 
L.  &  T.  R.  &  S.  S.  Co.  5  L.R.A.  817.  ' 

In  Houston  &,  T.  C.  R.  Co.  v.  Moore,  49 
Tex.  31.  30  Am.  Rep.  98,  10  Am.  Neg.  Caa. 
282,  the  court  said:  Nor  can  it  be  contro- 
verted, when  the  carrier  has  made  other 
suitable  provisions  for  passenger  travel,  that 
no  one  lias  the  right  to  demand  that  lie 
shall  be  allowed  to  ride  in  its  trains  de- 
voted exclusively  to  the  carriage  of  freight: 
and  if  a  party,  in  violation  of  such  r^ti- 
lation,  and  without  the  consent  of  the  com- 
pany, forces  himself  into  one  of  its  freight 
trains,  the  company  is  surely  not  liable  to 
him  in  its  cliaracter  as  a  carrier  of  pas- 
sengers. 

So,  a  railroad  company  may  properly 
designate  on  what  trains  passc'ngers  may 
be  carried,  and  may  exclude  them  from  an 
unBcheduted  extra  freight  train.  Reed  v. 
Chicago,  B.  i  q.  R.  Co.  84  Neb.  8,  120  X. 
W.  442.  The  court  said:  ''It  is  generally 
recognized  that  a  railroad  company  may 
make  and  enforce  reasonable  rules  with 
reference  to  carrying  passengers  on  freight 
trains,  and  that  it  may  properly  cxcludi' 
passengers  from  certain  of  its  freight  trains. 
Railroad  companies  may  properly  desig- 
nate on  what  trains  passengers  may  ride, 
■nd,  generally  speaking,  oersons  seeking 
passage  have  not  the  right  to  elect  for 
themselves  what  train  they  may  ride  on. 
Burlington  A  M.  River  R.  Co.  v.  Rose,  11 
Neb.  177,  8  N.  \V.  433,  8  Am.  Keg.  Cas. 
402;  Chicago,  B.  *  Q.  B.  Co.  v,  Mann.  78 
Neb.  .i41.  in  N.  W.  370;  Roberts  v.  Smith, 
."S  Ariz.  3H8,  52  Pac.  1120.  There  can  be 
no  doubt  of  the  propriety  of  railroad  com- 
panies refusing  to  carry  passengers  on  cer- 
tain of  their  freight  trains,  and,  under  some 
circumstances,  consideration  of  public  pol-  , 
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hf,  Baid  di'pot  agent,  could  not  sell  plaintiff] 
a  tiokct  tor  Mid  detoiirod  train,  it  being  i 
contrary  to  tlie  rules  of  aaid  rompanf  to 
Jo  BO,  but  tlioiiglit  the  condiirtor  in  olisrge  i 
of  eaid  dctotired  train  would  carry  plaintiff' 
thereon  to  Knoxville,  to  n-hicli  plaintiff  re-  j 
plied  he  would  boartl  said  train  and  see  it 
the  condurtor  n'ould  put  him  off;  tliat  said 
iletoured  train  stopped  at  both  Clinton  and 
Knoxville;  that  when  said  detoiired  train 
arrived  and  stopped  at  Clinton,  plaintiff 
met  the  eonductor  eomin};  from  baid  train 
toward  the  depot,  and  plaintiff  astied  the 
Bflid  eonduetor  it  he  would  take  liim,  plain- 
tiff, to  Knoxville,  on  said  detoiired  train;  , 
that  if  he  did  not  go  on  said  train,  he  would 
miss  some  important  engagements  in  Knox- 
ville, to  wliioh  said  eonduetor  replied,  'Get 
aboard,'  which  plaintiff  did.  taking  a  seat 
in  a  day  eoaeh  half  tilled  with  passeiigera: 
that  Baid  conductor,  upon  returning  to  said 
train,  asked  plaintiff  if  he  had  a  ticket,  to 
which  plaintiff  replied  he  did  not ;  that  the ' 
Agent  had  informed  him  that  he  eould  not 
sell  tickets  tor  that  train:  that  plaintiff 
then  and  there  told  said  conductor  that  he, 
plaintiff,  would  pay  cash  fare,  to  which  said 
conductor  replied  that  aaid  train  was  not  a 
regularly  scheduled,  but  a  detoiired,  trail), 
and  it  would  be  a  violation  of  the  company's 
rules  to  carry  plaintiff  thereon,  and  politely 
told  plaintiff  that  he  would  have  to  get  off 
said  train,  which  plaintiff  did  without  re- 
fusal of  resistance,  but  was  somewhat  an- 
gered tor  being  thus  refused  transportation, 
and  threatened  to  sue  defendant  company 
upon  hia  arrival  in  Knoxvitle,  which  threat 
he  carried  out;  that  somethinfc  was  said  by 
and  between  plaintiff  and  said  condui-tor, 
as  plaintiff  was  leaving  the  train,  about  the 
payment  of  extra  fare,  the  conductor  saying 
to  plaintiff,  'You  would  object  to  paying  15 
cents  extra,'  or  something  to  that  elTcct,  to 
whicii  plaintiff  replied,  'I  would  pay  two  or 
three  fares  to  be  taken  to  Knoxville  on  this 
truin;'  that  plaintiff  got  off  of  said  train 
bflfore  it  atnrted,  and  then  bought  a  ticket 
sn<l  came  to  Knoxville  on  tlie  regular  sched- 
uled train  Xo.  112,  upon  which  he  originally 
intended  coming,  arriving  in  Knowille 
about  9  o'clock  a.  m.,  something  like  two 
hours  later  than  the  regular  schedule  time 


■  B.I     0 


in   in  Knovville; 
mportaiit   profes- 


of  the  B 

that  plaintiff  had  some 
Bional  engagements  in  Knoxville  for  tha,t 
morning,  which  he  was  not  able  to  keep  or 
meet  as  early  in  the  day  as  he  could  and 
would  have  met  them  had  he  not  been  thus 
delayed,  but  he  met  all  of  said  engagements 
during  the  day,  though  somenhat  delayed; 
tliat  plaintiff  did  not  sustain  any  financial 
\on»  or  damage,  nor  did  he  suffer  any  loss 
or  damage  to  his  professional  character  and 
standing  by  reason  of  being  thus  refuaed 
transportation  on  said  detoured  train,  and 
delay  in  making  his  professional  calls  by 
reason  of  reaching  Knoxville  an  hour  and  a. 
half  or  two  hours  later  than  the  schedule 
time  for  the  arrival  of  said  train  Xo.  112; 
that  there  was  a  rule,  custom,  or  prartice 
of  defendant  company,  at  least  said  con- 
ductor was  under  orders  not  to  carry  local 
passengers  on  detoured  trains  along  the  line 
of  road  over  wtiicli  such  trains  are  detoured, 
or  rather  there  was  a  rule,  order,  or  ciistora 
of  the  company  to  carry  local  passengers 
only  upon  regularly  scheduled  and  adver- 
tised trains  provided  for  the  sccoiumoda- 
tion  of  local  passengers  or  travel,  and  such 
depot  agent  was  under  orders  not  to  sell 
tickets  to  local  travel  tor  passage  on  such 
detoured  trains,  or  rather  he  was  under 
orders  to  sell  only  for  trains  duly  and  regu- 
larly provided  for  local  travel;  that  plain- 
tiff  was  informed  and  knew  of  the  latter 
before  and  at  the  time  lie  boarded  said  de- 
toured train,  and  was  advised  of  tlio  former 
by  said  conductor  before  and  at  the  time 
plaintiff  was  asked  to  and  did  get  off  of 
said  train,  before  said  train  left  Clinton; 
that  plaintiff  was  fully  and  duly  advised 
that  he  could  not  be  carried  as  a  passenger 
on  said  detoured  train,  and  pot  off  of  same 
upon  reijucst  of  conductor,  wliich  request 
was  made  in  a  quiet  and  gentlemanly  man- 

■The  proof  fails  to  show  that  plaintiff 
sustained  any  loss  or  damage,  either  linan- 
cially  or  to  liis  professional  characttr  and 
standing,  by  reason  of  the  matters  com- 
plained of,  and  that  the  proof  further  fails 
to  show  a  proper  case  for  exemplaiy  dain- 

The  opinion  of  the  circuit  judge  upon  the 


icy  would  re(|nire  them  to  refuse  to  carry  | 
passengers ;  as,  for  instance,  where  tli'c ' 
trains  were  carrying  large  quantities  of  j 
highly  inflammable  or  explosive  substances 
which  might  render  the  lives  and  limbs  of  I 
passengers  extremely  haxerdoiis.'' 

Goodman  v.  New  York  R.  Co.  8H  Misc.  | 
43,  148  N.  Y.  Pupp.  270,  holds  that  a  street 
railway  company  may  lawfully  run  short  I 
and  long-service  cars  on  the  same  line  or  | 
route,  and  if  they  are  adequately  marked.' 
or  the  conductor  notifies  the  passenger  on 
boarding  the  ear,  passengers  may  be  re- 
L.R.A.1BWB. 


But  a  regulation  whereby  a  passenger 
entering  a  abort-service  car,  and  entitled  to 
a  trauhfer  to  a  car  of  a  line  intersecting  the 
line  at  a  point  beyond,  must  use  such  trans- 
fer on  an  indirect  route,  rather  tlian  on  » 
long-sen' ice  car  of  the  same  line,  is  un- 
reasonable; so  lie  is  entitled  to  a  transfer  by 
the  most  direct  route.  Ibid.  And  see  Char- 
Iwnneau  v,  Xassau  Electric  R,  Co.  123  App. 
Div.  .53],  108  .\.  Y,  Supp.  105.    W.  \V.  A. 


ROrTIIKRX  R.  CO.  v.  McXABB. 


fncts  found  n-uf,  in  rfTcct,  tliat,  altliough 
the  rikilu-ay  tompanv  had  a  riylit  to  wake 
and  enforce  a  rule  forbidding  local  pas- 
Bfiij^ra  to  travel  on  aucti  detuurcd  traiuB 
as  tliat  involved  in  tliis  case,  the  enforce- 
ment of  such  rule  should  be  modiflcd  to  meet 
conditions  and  cirenmstances  wjiicb  might 
ariae  in  the  course  of  the  performance  of 
the  dutT  nliich  tlie  railway  company,  as  a 
common  carrier,  owed  lo  the  travrlin;;  pub- 
lic, and  that,  inar>tnucli  aa  the  local  pas- 
Rcnger  train  between  Clinton  and  Knoxvillc 
wna  two  hours  late,  it  wan  tlie  duty  of  the 
railn-ay  company,  if  reaHonably  posBibic  to 
do  so,  to  carry  plaintiff  on  any  other  of  its 
paBsetiKer  trains,  stopping  at  both  Clinton 
and  Knoxvilie,  and  that  althougli  tlie  rule 
forbidding  local  pasHcngera  to  travel  on  de- 
toured  trains  ivas  ordinarily  reasonable,  it 
became  unreasonable  in  case  the  re^larly 
provided  and  scheduled  train  for  local  travel 
was  not  run  in  reasonable  compliance  with 
its  schedule,  and  t)iat  the  rule  with  refer- 
ence to  detoured  trains  kbb  improperly  in- 
voked in  the  present  cnsc.  The  circuit  judge 
said;  "PlaintifT  could  and  should  have  been 
carried  as  a  passenger  on  said  train,  and  be 
having  boarded  same  witliout  a  ticket,  said 
depot  Hgent  having  advised  him  that  tickets 
c<>iild  not  be  sold  for  said  train,  and,  after 
boarding  same,  having  olTered  to  pay  cash 
fare,  or  sliowing  his  uillingncss  and  readi- 
ness to  do  so,  he  thereby  became  a  pas- 
senger on  said  train,  and  entitled  to  be 
carried  as  such,  and  was  wrongfully  eject- 
ed therefrom." 

The  court  of  civil  appeals  agreed  with 
the  trial  judge  that: 

(I)  The  railway  company  was  not  liable 
in  damages  to  plaintltf  below  on  account  of 
the  delay  of  two  hours  in  the  local  pas- 
senger train  from  Clinton  to  Knoxville;  it 
nut  appearing  that  the  delay  was  enused  by 
n,;gligence  of  the  railway  conii>8ny. 

!i)  The  rule  of  the  railway  company  that 
it  would  not  carry  any  local  passengers  on 
detoured  trains  (and  incidentally  its  rule 
forbidding  the  depot  agent  at  Clinton  to  sell 
tickets  for  such  trains)  was  a  reasonable 
rule,  and  one  which  the  railway  company 
had  a  Tight  to  make  and  enforce. 

Hut  in  the  majority  opinion  of  the  court 
of  civil  appeals,  it  is  said,  riz.:  ''We  arc 
of  opinion  that  there  can  be  no  recovery  it 
the  defendant  refused  to  carry  the  plaintiff 
on  said  special  or  detoured  train.  "'  ' 
train  was  not  operated  for  the  earrisite  of 
local  passengers.  This  fact  plaintiff  knew 
when  he  boarded  it.  We  know  of  no 
of  law  that  required  the  defendant  to  c 
the  plaintiff  on  this  special  train.  We  think 
the  niie  or  regulation  of  the  com[Jnny  w 
reasonable  one.  We  think  it  i^i  rentmn 
clear  from  the  finding  of  facts — at  least,  it 
I..RJ.1915B. 


is  inferable — that  the  conductor  was  lalior- 
ing  under  tlie  mistalcen  belit>f  that  the  plain- 
tiff had  a  ticket  entitling  him  to  passage 
•n    said    train    when    he   told    him    to   get 
iboard.      Wlien    he    ascertained    that    the 
plaintiff   did    not    hold    s    ticket    for    said 
'  I,  he  told  him  that  he  would  have  to  get 
off.     We  are  of  opinion   that  the   plaintiff 
IS  never  in  fact  accepted  as  a  passenger 
I  said  train,  and  tlie  relation  of  passenger 
id  carrier  was  never  eetabUshed." 
The   judgment   of   the   circuit  court   was 
therefore  reversed,   and  the   plaintiff's   suit 
dismissed. 

le  minority  of  tlie  court  of  civil  appeals 
held  to  the  opinion  tliat,  under  the  facts. 
the  relation  of  passenger  and  carrier  wag 
established,  and  could  not  be  severed  by  the 
conductor  without  subjecting  the  railway 
company  to  liability.  However,  they  were 
of  opinion  that  the  plaintiff  was  entitled  to 
/er  only  nominal  damages,  and  that  the 
judgment  of  the  circuit  court  should  lie 
affirmed. 

We  think  the  conclusion  of  the  uinjority 
of  the  court  of  civil  appeals  is  correct. 
Railroad  companies  may  adopt,  and  in 
lawful  and  proper  manner  enforce,  reason- 
able rules  and  regulations,  not  in  contrn- 
ion  of  any  law  or  public  policy,  for  the 
carriage  of  freight  and  passengers  and  the 
transactiun  of  their  business  generally. 
I,ouisville  £  S.  R.  Co.  v.  Turner,  ll>0  Tenii. 
213,  43  L.R.A.  140,  47  S.  W.  223,  and  cases 
there  cited. 

The  general  principles  to  be  applied  in  de- 
termining whether  or  not  the  relation  of 
passenger  and  carrier  existed  are  stated  in 
Webster  v.  Kitchburg  R.  Co.  181  Mass.  2ns, 
24  L.E.A.  521,  37  X.  E.  ItJo,  and  repeated 
in  the  case  of  Ilogner  v.  Boston  Elev.  R.  Co. 
108  Mass.  200,  209,  IS  L.RJi.(K.S.)  900, 
002,  H4  N'.  K.  4tU,  4<i3.  as  follows,  to  wit: 
"One  becomes  a  passe  tiger  on  a  railroad 
when  he  puts  himself  into  the  care  of  the 
railroad  company  to  be  transported  under 
a  contract,  and  is  received  and  accepted  as 
a  passenger,  by  the  company.  There  is  hard- 
ly ever  any  formal  act  of  delivery  of  ooc'h 
person  into  the  care  of  tiie  carrier,  or  of 
acwptauce  by  the  carrier  of  one  who  pre- 
sents himself  for  transportation,  and  so  the 
existence  of  the  relation  of  pasni'nger  and 
carrier  is  commonly  to  be  implied  from  cir- 
cumstances. These  circumstances  must  be 
such  as  to  warrant  an  implication  that  the 
one  has  offered  himself  to  be  carried  on  a 
trip  about  to  be  made,  and  that  the  other 
has  accepted  his  offer,  and  has  received  him 
to  be  properly  eared  for.  ...  A  rail- 
road company  liold»  itself  out  as  ready  to 
receive  as  passengers  all  persons  who  pre- 
sent themselves  in  a  proper  condition,  and 
in  a  proper  manner,  at  a  proper  place,  to 
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be  parrii^.  It  invites  evcrybtxly  to  eome 
"ho  is  willing  to  be  governed  by  ita  rules 
and  regulations.  In  a  case  like  this,  the 
question  ia  wlipther  the  person  has  presented 
liimaelf  in  rfsdinesa  to  be  carried  under  HUch 
circumatances  in  referpnee  to  time,  place, 
manner,  and  condition  that  tli«  railroad 
company  must  be  deemed  to  have  accepted 
him  as  a  passenger," 

It  is  B  neceaeary  corollary  to  the  rule  tliat 
a.  raihvay  company  may  make  and  enforce  l 
reasonable  rules  and  regulations  with  ref- 
iTencc  to  the  reception  of  persons  as  pas- 
sengers; that  the  railway  company  may 
decline  to  receive  or  accept  as  a  passenger 
a  person  who  refuscB  or  fails  to  comply 
n-ith  such  reasonable  rules  and  regulations 
of  the  railroad  company. 

It  is  well  established  that  one  who  pro- 
cures a  ticket  and  procures  passage  upon  a 
railroad  train  hy  means  of  fraudulent  mis- 
representations does  not  occupy  the  status 
of  a  ])asseng<>r,  but  is  a  trespasser.  FitE- 
maurice  v.  New  York,  X.  H.  &  H.  R.  Co.  192 
MasB.  150,  8  I.»RJV.(X.S.I  1140,  110  Am. 
St.  Rep.  2:!a,  78  N.  K.  41S,  7  Ann.  Cas. 
r.e6,  20  Am.  Neg.  Rep.  564,  and  eaiies  there 
cited. 

In  the  present  cas<',  it  apiH'nrs  that  when 
the  conductor  told  Dr.  ^lc^■abb  to  "get 
aboard,"  he.  the  conductor,  was  under  the 
impression  that  Dr.  McN'ahb  bad  procitred 
a  ticket  for  passage  uu  that  train.  This, 
however,  was  not  the  ease,  and  Dr.  McNabb 
not  only  knew  that  he  had  no  ticket,  hut 
bad  been  warned  hy  the  station  agent  that 
it  was  contrary  to  the  rule*  of  the  com- 
pany for  local  passengers  to  ride  on  that 
particular  train;  but,  notwith standing  sncli 
knowledge  on  his  part.  Dr.  McNabb  carried 
out  the  purpose,  theretofore  announced  by 
him,  that  he  "would  board  said  train  and 
see  if  the  conductor  would  put  him  otT." 

Although  Dr.  McNabb  was  not  guilty  of 
any  fraudulent  misrepretientation,  it  is  man- 
ifest that  the  conductor,  in  the  first  in- 
stance, expressed  a  willingness  to  accept 
him  as  a  passenger  under  a  mistake  of  fact, 
to  wit,  that  a  ticket  had  been  sold  to  Mc- 
Nabb for  passage  on  that  train ;  but  before 
the  train  left  the  station,  and  before  it 
moved  from  tliP  place  where  McNabb  hoard- 
ed it,  the  conductor  discovered  his  mistake, 
and  thereupon  politely  requested  McNabb  to 
leave   the  train,   which   he  did  without   re- 


invitation    to    McNabb    to    "get    alicsrdj'' 
made,  as  it  was,  under  a  mistake  of  taet. 

The  judgment  of  the  Court  of  Civil  Ap- 
peals wilt  be  affirmed. 


TEXNKSSKK  HUFREN£  COVBT. 

SOUTHERN   RAILWAY  tOJIPAXY,  PUT. 
in   Err., 

ST.^TK  OV  TENNKSSEE. 


-  Tenn.  - 


ion  S.  \V.  IIT-I.) 


Nuisance  —  trestle  over  tttret 

A  railroad  company  is  not  subject  t 
dictment  for  the  maintenance  of  a  nuii 
because  a  municipality  lias  raised  the  grade 
of  a  street  passing  imder  one  of  its  trcstlex 
i\'hich  when  const rtic ted  was  sufficiently 
elevated  lo  accommodate  traffic,  iio  as  to 
diminish  tlie  space  and  obstruct  the  free 
use  of  the  road. 


(Oi-tobcr 


*■) 


ERROR  to  tbe  I'riininal  and  I^w  Court 
for  Anderson  County  to  review  a  judg- 
ment convicting  defendant  of  obstructing  a 
certain  public  road  in  the  town  of  Clinton. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

3ifeasrs.  San.ver  S  Undefuood  and  L. 
D.  Kniilli  for  plainlilT  in  eri'or. 

Messrs.  J.  H.  Wulluce  and  J.  B.  Bur- 
nett for  the  State. 

Green,   J.,  delivered   the   opinion   of   the 

The  plainttIT  in  error  was  indicted  for 
obstructing  a  certain  public  road  or  street 
in  the  town  of  Clinton,  a  municipal  corpo- 
ration, was  found  guilty,  and  fined  $50.  and 
the  obstruction  ordered  to  be  removed  in 
pursuance  of  the  requirements  of  the  stat- 
ute (Shannon's  Code,  g  QS?!).  The  case  haa 
been  brought  to  this  court  for  review,  and 
a  number  of  errors  are  assigned  to  the  ac- 
tion of  the  court  below.  It  will  be  neces- 
liary  to  consider  only  that  error  which  ques- 
tions the  Kiifficiency  of  the  evidence  to  sup- 
port the  verdict  and  judgment  of  the  trial 


tnfliet 


the 


lie  Hie  of  the  opinion  that,  under  the 
facts  found  i)y  the  trial  judge,  the  railway 
company  had  a  right  to  decline  to  accept  Dr. 
McNabb  as  a  passenger  on  the  train  in  ques- 
tion, and  that  the  legal  relations  of  the 
l>arties  were  not  changed  hv  the  conductor's 
L.K.A.lin.'SH. 


1'liis  note  evcludes  cases  where  the  change 
involves  either  the  abolition  of  a  grade 
crossing,  or  the  construction  of  a  grade 
crossing  in  place  of  one  where  the  highway 
passed  above  or  below  the  railroad. 

.^fl  to  liability  for  cost  of  changing  grade 


soi'thekn  k.  CO.  v.  sta'I'e. 
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to  the  effect  that  in  18ST  and  1S88  a  nr- 
taXn  trertle  waa  constructed  by  tlie  \Valdi'ii 
Hidge  Bailway,  the  predecessor  of  plaintilT 
in  error,  over  what  was  then  known  as  the 
Jacksboro  road  in  the  town  of  Clinton. 
At  the  time  of  its  construction,  this  trestle 
was  of  sulfieient  heiglit  over  the  Htre(>t  to 
permit  free  travel  and  use  of  the  said  road. 
The  said  croasing  was  in  the  town  of  Clin- 
ton,  but  at  the  time  the  trestle  wbb  built, 
Clinton  was  not  incorporated.  I^ter  the 
town  of  Clinton  was  ineorporatcd,  jii»t  when 
it  does  not  appear  from  this  record.  In 
1003  the  first  charter  of  thin  town  was 
abolished,  and  it  was  reincorporated  under 
chapter  B2  of  the  Acts  of  ]87o,  and  ehaptcr 
133  of  tlie  Acts  ot  1903. 

The  preponderance  of  the  testimony  is 
that  the  level  of  this  trestle  lias  not  been 
changed  since  it  was  first  built  hv  the  Wal- 
den  Ridge  Kaitwaj'  Company  in  1H8K.  After 
the  town  of  Clinton  was  incorporated,  how- 
ever, that  municipality,  i)y  its  agents,  lilled 
in  the  Jackaboro  road  or  street,  so  as  to 
raise  its  level,  at  the  point  ivhere  it  is 
crossed  by  the  trestle,  between  2  and  ii  feet. 


The  result  is  that  the  trestle  is  not  iion' 
high  enough  above  the  road  to  permit  of 
the  pasBHge  under  it  of  loads  of  hay,  fodder, 
and  v(>hicles  loaded  in  this  manner.  In 
other  words,  under  preeent  conditions,  the 
trestle  is  an  ol)atruction  to  the  free  use  of 
this  road,  and  the  railway  company  has  ac- 
cordingly been  indicted  for  obstructing  the 
public  highway,  and  the  treatle  found  by 
the  court  to  be  a  nuisance. 

To  a  number  of  propositions  contained 
in  the  brief  for  the  state,  we  fully  agree.. 

Under  its  cliarter,  the  town  of  Clinton 
has  full  control  of  its  streets  and  railroad 
crossings  over  the  streets.  The  municipal- 
ity can  alter  the  grade  of  its  streets,  and 
there  can  be  no  doubt  under  our  cases  but 
that  it  has  the  power  to  require  railroad 
companies  maintaining  overhead  crossings 
to  reconstruct  said  crossings  to  conform  to 
any  change  made  in  the  level  of  the  streets 
thereunder.  Dyer  County  v.  Chesapeake, 
(>.  ft  S.  \V.  R.  Co.  87  Tenn.  712,  11  S.  W. 
843;  Chattanooga  v.  f^outliera  R.  Co.  lafl 
Tcnn.  3B9,  161  K.  \V.  1000. 

Moreover,  the  town  of  Clinton  alone  has 


of  street  to  prevent  the  croHsiny  of  a  rail- 
road at  grade,  see  the  note  to  Kellv  v. 
Minneapolis,  2U  L.li.A.  <)2. 

For   power   to   com|>el   railroad   to   estab- 
""""     ~  maintain  at  its  own  expense   


r  highwi 


affected 


head   or  underground  crossi 

by  the  fact  that  the  street 

opened  subsequentli 

road,  see  the  note  to  State  e.v  rel.  Minnea- 

poiis  V.  St.  Paul,  M.  ft  M.  R.  Co.  28  L.R.A, 

fX.S.j   20H. 

Kor  power  of  municipality  to  compel 
change  of  grade  of  railway  in  street  gcn- 
erallv  as  distinguished  from  crossings,  see 
the  note  to  Houston  ft  T.  C.  R.  Co.  v.  Dallas, 
70  L.R.A.  860. 

For  power  of  municipal  rorjioration  to 
require  railroad  company  to  keep  highway 
in  repair  at  overhead  or  underground 
crossing,  see  the  note  to  People  ex  rel  Chi- 
cago V.  Illinois  C.  K.  Co.  18  L.R.A.(N.S.) 
915. 

Few  eases  have  been  found  within  the 
scope  of   this  note. 

The  leading  case  on  the  sulijeet  is  Cleve- 
land V.  Augusta,  102  (i».  233,  43  L.R.A. 
638,  29  S.  E.  584,  where,  after  a  railroad  i 
had  been  laid  out  across  a  highway  near  I 
a  city,  the  city  was  extended  so  as  to  in-  i 
chide  the  place  of  the  crossing,  and  there- 
after the  city  raised  the  highway  to  pro-  I 
tect  it  from  floods.  It  was  held'  that  the  | 
railroad  company  must  raise  its  track  to 
the  new  level  of  the  highway  at  its  own  I 
expense.  The  court  declared  that  the  rail- 1 
road  was  constructed  subject  to  the  pre-e.v- 
inting  general  statute  requiring  railroad  I 
companies  to  keep  in  good  order,  at  their  f 
expense,  the  pubfic  roads  or  private  ways 
established  pursuant  to  law  where  crossed  I 
by  their  several  roads,  and  build  snit-  ' 
a'hle  bridges,  and  make  proper  eveava-  , 
I..R.A.jai5B. 


tions  or  embankments,  according  to  the 
spirit  of  the  roail  laws,  and  preecribing  the 
extent  of  such  crossings.  The  court  said: 
''The  presence  of  the  railroad  necessitates 
a  certain  character  of  crossings  and  safe- 
guards which  otherwise  would  not  exist. 
.  .  .  When  the  corporation  constructed 
its  track  across  the  public  highwav  iu  ques- 
tion, it  did  so  Bubject  to  the  rig'ht  of  the 
public  authorities  to  require  such  changes 
in  the  crossing,  from  time  to  time,  as  the 
public  safety  and  welfare  might  demand,  or 
to  readjust  its  track  and  crossings  to  a 
change  of  grade  of  the  street,  demanded  for 
the  safety  and  convenience  of  travelers  up- 
on the  highway,  an<l  that  in  doing  so  the 
expense  incurred  is  involved  in  its  com- 
pliance with  a  police  regulation  of  the 
statute:  and  ne  know  of  no  law  whereby  a 
corporation  or  natural  person  can  recover 
damages  on  account  of  being  compelled  to 
render  obedience  to  a  public  regulation  de- 
signed to  secure  the  common  welfare," 

Where  a  city  had  granted  a  railroad  com- 
pany a  francliise  to  rnn  along  a  street  upon 
its  water  front  so  as  to  connect  with  the 
wharves,  and  pending  the  rebuilding  of  the 
railroad  track,  which  had  been  destroyed 
by  tire,  the  city  raised  the  grade  of  cross 
streets  so  that  it  would  be  impossible  for 
the  company  to  conform  thereto,  if  at  all. 
withmit  the  destruction  of  its  franchise, 
it  was  held  that  tlie  railroad  company  would 
not  be  restrained  from  crossing  the  streets 
at  the  former  level,  as  the  city,  if  it  were 
necessary  to  destroy  thi-  franchise,  might 
exercise  the  power  of  eminent  domain  upon 
making  compensation.  The  court  said : 
"Property  rights  acquired  under  and  by 
virtue  of  franchises  thus  granted  are  per- 
petual, unless  otherwise  limited  in  the 
grant;   and  there  was  no  limit  in  this  in- 
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control  ovfT  its  streets  and  croBBings  with- 
in tlic  corporate  limits,  and  neither  the 
uuunty  court  nor  any  otb«r  authority  can 
interfere  witli  the  municipality  in  tlie  pxer^ 
eise  of  this  control.  Sliannon'a  Code, 
g  lliTD:  Stat4^  V.  I.uudon,  3  Hpad,  SCS;  De 
Tavcrnier  v.  JInnt,  ii  Heiek.  500. 

If.  lion*eV(-r,  tlie  municipality  permits  ita 
atreeta  to  get  eo  out  of  repair  or  obatructod 
as  to  l>ecome  a  public  nuiaance,  the  aaid 
municipatity  and  its  otticera  are  liable  to  in- 
dictment. State  V.  itari;sdale,  6  Humph. 
1^4;  Chattanooga  v.  State,  3  Sneed,  STB; 
State  V.  Murfreenlraro,  11  Humpii.  217;  Hill 
V.  State,  4  Sneed,  -143;  State  v.  Shelbyville, 
4  Sneed,  177. 

So,  while  it  inuat  be  conceded  tliat  the 
municipality  has  full  power  over  its  streets 
■ud  can  change  tlie  grades  thereof,  and  like- 
wise baa  full  power  to  regulate  the  manner 
in  which  railroads  shall  cross  these  atri'ptB. 
and  can  require  crosainga  to  be  altered  ><nd 
reconstructed,  ncvcrtheleBB  none  of  these 
eonsiderationa  are  determinative  here. 

Although  the  town  of  Clinton  might  have 
required    the    Southern    Railway    Company 


to  change  the  level  of  this  CTDsaing  over 
Jackslioru  road  or  street,  it  has  not  seen 
proper  to  attempt  any  auch  thing.  The 
municipality  liaa  titled  up  the  street  under 
the  trestle,  but  eo  far  as  this  record  shows, 
has  been  content  that  the  trestle  remain 
as  it  was  liefore  tiie  level  of  the  road  was 
changed.  The  railway  company  has  done 
nothing  wliatcver  to  ita  treatle,  and  it  was 
without  power  to  interfere  with  the  action 
of  the  municipality  in  raising  the  level  of 
this  road. 

Under  tliese  circumatancei,  we  are  of 
opinion  that  the  railway  company  is  not 
liable  to  indictment  for  obatructing  the  pub- 
lic highway.  We  think  the  obstruction  was 
caused  by  the  act  of  the  town  of  Clinton, 
and  the  town  of  Clinton  ia  liable  to  indict- 
ment if  anvone  is. 

Ordinarily  one  is  not  civilly  liable  for  a 
nuihance  caused  or  promoted  by  otliers  over 
whom  he  has  no  control;  nor  ia  one  bound 
to  go  to  expense  or  litigation  to  abate  auch 
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stance,  and  audi  francliisea  are  not  void 
in  consequence  tliereof.  There  is  no  sound 
reason  why  a  municipal  corporation  may 
not  bind  itself  in  tbia  |>arti<.-ular,  aa  well  as 
an  individual  may.  On  the  contrary,  wetl- 
recc^ii»d  principles  of  justice  require  that 
it  fhould  be  so  bound,  to  the  end  tliat  prop- 
erty rights  may  l)e  made  stable  and  cer- 
tain ;  and  the  municipality  is  auHiciently 
protected  under  such  circumstances;  for 
should  it  become  necessary  to  thereafter 
undo  the  work,  and  terminate  the  riglits 
grantui,  and  to  take  the  property  of  the 
corporation  acquired  in  pureuance  and  by 
virtue  thereof,  it  may  do  so  under  the  exer- 
cise of  the  poiver  of  eminent  domain  upon 
making  compeni>ation :  and  tbia  ia  a  suffi- 
cient protection  for  the  rights  of  tlie  city, 
and  one  which,  at  the  same  time,  affords 
protection  to  the  riglita  of  the  reapondenta." 
Seattle  V.  Columbia  4  P.  S.  R.  Co.  0  Wtah. 
3Tit.  33  Pac.  3048. 

White  there  aeems  to  have  been  no  change 
In  the  grade  of  the  streets  in  Atlantic  Coast 
Line  R.  Co.  v.  Goldsboro,  l.V>  X.  C.  3oO,  71 
S.  E.  514.  it  was  tliere  held  that  Imig  after 
a  city  with  ita  atrcetB  had  grown  up  along 
a  railroad,  the  city  might  lawfully  require 
the  railroad  company  to  lower  ita  tracks 
at  street  crosaingH  to  conform  to  street 
grade,  this  apparently  requiring  changes  of 
from  U  to  IS  inclies.  Tlie  court  construed 
the  railroad  company's  charter  as  applying 
to  roads  laid  out  after  the  railroad,  as  well 
aa  to  those  laid  out  before,  where  it  pro- 
vided tliat  "it  shall  be  lawful  for  the  said 
railroad  company  in  the  construction  of  its 
said  road  to  intersect  or  cross  any  public 
or  private  way  established  by  law;  and  it 
shall  be  lawful  for  them  to  run  their  road  j 
along  the  route  of  any  such  roadi  Provided, 
whenever  tbev  intersect  and  cross  such  puh-  | 
T,.R.A.1015B.' 


lie  or  private  road  the  president  (»  director! 
shall  cause  the  railroad  to  )*e  so  constructed 
SB  not  to  impede  the  paaaage  ol  travelers 
on  said  public  road  or  private  way  afore- 
said." The  court  alao  said:  "The  plaintiff 
took  its  charter  expecting  that  towns  and 
cities  would  grow  up  along  the  line  of  its 
road,  and  knowing  that  with  the  develop- 
ment of  the  country  new  roads  and,  in  the 
ci  til's  and  town  a,  that  new  streets  would 
be  laid  out  across  its  right  of  way.  And 
it  took  its  ebartcr  knowing,  t<K»,  that  the 
fltate  would  have  the  right  to  lay  out  such 
roads  and  new  streets,  and  to  require  the 
railroad  to  make  sucli  alterations  as  would 
prevent  the  ^asBage  over  its  track  hy  the 
public  being  impeded." 

It  waa  a\no  held  in  the  same  case  that 
the  cliarter  power  of  the  city  was  not  im- 
paire<l  by  the  statute  giving  the  corporation 
commission  the  power  to  require  the  rais- 
ing or  loH'ering  by  a  railroad  of  its  track 
or  highway  at  any  croSBing,  and  to  desig- 
nate who  eball  pay  for  the  same,  aa  this 
was  merely  supplementary  to  the  power  of 
the  city,  and  not  in  derogation  thereto. 

So  tliere  was  no  change  in  the  grade  of 
the  street,  in  Houaton  A  T.  C.  R.  Co.  v. 
Dallas,  98  Tex.  3ft0,  70  L.R.A.  830,  84  S. 
W.  U4S,  a  proceeding  to  compel  a  railroad 
coinpaiiy  to  eliminate,  at  various  crossings, 
ita  einliankment,  which  waa  above  tlie  atrerta 
of  a  city  from  about.  I  to  ■>  feet.  It  waa 
there  held  that,  while  the  atatutory  power 
of  the  city  and  ite  ordinance  were  auffi- 
cieutly  broad,  the  courts  would  not  compel 
the  company  to  eliminate  its  embankment 
at  the  crossings  ( wliich  were  of  vaiiouH 
levelsl  at  great  expense  and  inconvenience 
nhere  no  material  advantage  to  the  public 
appeai-ed. 

It  was  cUiimed  in  the  same  case  thai  tfa* 
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his  own,  nor  over  the  people  who  occlipj' 
it,  is  not  liable  to  the  owner  of  the  property 
next  beloiv  hia  own  for  damages  arising  from 
offensive  matter  thrown,  witliout  any  fault 
of  his,  upon  the  upper  lot  and  flowing  nat- 
urally across  liis  premiaes  onto  the  lot  be- 
low.    Brown  v.  McAlIiater,  30  Cal.  .^7.1. 

Where  a  turnpike  company  built  a  drain 
into  whieh  an  owner  of  land  through  which 
it  flows,  without  the  knowledge  or  consent 
of  the  company,  turned  foul  matter,  causing 
a  nuisance  and  damage  to  another  upon 
whose  premises  the  drainage  was  cast,  un- 

tril)utinv  the  foul  matter  to  the  drain  was 
held  to  be  alone  liable  for  the  resulting 
damage.  Magee  y.  PennsylvanLa-Sehuylkill 
Valley  K.  Co.  13  Pa.   Super.  Ct   187. 

Likewiee  it  was  held  that  where  a  rail- 
road company  had  constructed  a  ditch  along 
its  track  through  which  polluted  u'ater 
floHed  into  a  pond  on  adjacent  premises,  de- 
positing garbage  and  filtli  on  said  premises, 
and  creating  a  nuisance,  the  railroad  com- 
pany was  not  liable  to  the  owner  of  tlie 
premises  for  resulting  damages  where  said 


pond  was  the  natural  outlet  of  the  water 
originally  Rowing  through  the  ditch,  and 
the  increase  of  How  after  the  building  of 
the  railroad  and  ditch  and  the  pollution  of 
the  water  was  caused  by  drains  and  ditches 
and  embankments  on  the  lands  of  others 
over  which  the  company  had  no  control. 
Brimhcrrj  v.  Savannah,  F.  &  W.  R.  Co.  78 
Ga.  641,  3  S.  E.  274. 

We  think  the  rule  to  be  deduced  from  the 
foregoing  cases  is  that  no  one  is  civilly 
ansiverable  for  a  nuisance,  even  though  that 
nuisance  be  immediately  promoted  by  his 
own  property,  if  this  result  is  occasioned  by 
the  act  of  others,  over  whom  he  has  no  con- 
trol, so  affecting  his  property  as  to  make  it 
an  agency  contributing  to  the  nuisance.  In 
other  words,  the  proximate  cause  of  every 
nuisance  must  be  ascertained  in  lixing  lia- 
bility therefor,  and  when  one's  property  is, 
by  tlie  act  of  independent  third  parties, 
made  the  inatrunientality  of  a  nuisance, 
such  act  of  such  parties  is  the  proximate 
cause,  and  the  Innocent  owner  of  the  prop- 
erty is  not  responsible. 

The  same  principle  would  apply  to  a  crim- 


ehange  proposed  hy  the  city  iu  the  grade 
of  the  crossings  was  in  reality  an  attempt 
on  its  part  to  regrade  its  streets  at  the  ex- 
pense of  the  railroad  company,  and  thus 
evade  the  statute  requiring  the  city  to  pay 
its  proportion  of  the  expense  of  regrading 
its  streets,  and  also  that  the  city  was  at- 
tempting to  take  or  damaee  the  property  of 
the  company  without  compensation.  But 
the  court  held  that  tliese  claims  were  un- 
tenable, as  the  suit  of  the  city  was  not  an 
attempt  to  assert  the  power  of  local  taxa- 
tion by  local  assessment,  nor  the  power  of 
eminent  domain,  but  was  an  assertion  of 
police  power  over  crossings,  and  must  be 
ruled  by  the   principles   applicable  to  that 

It  may  bo  observed  that  it  does  not  ap- 
pear that  there  was  any  change  in  grade  in 
the  two  cases  cited  to  the  particular  point 
in  Rot-THKRN  K.  Co.  V.  State,  vi=.,  Dyer 
County  v.  Chesapeake,  O.  &.  S.  W.  R,  Co, 
87  Tenn.  712.  11  S.  W.  943  (concerning  a 
crossing  in  the  country],  and  Chattanooga 
y.  Southern  R.  Co.  128  Tenn.  399,  161  S. 
W.  1000  (a  city  street  crossing)  ;  the  hold- 
ing in  each  of  these  cases  was  that  the  rail- 
road company  was  liable  for  the  cost  of  a 
new  bridge  carrying  the  highway  over  the 
railroad. 

It  is  possible  that  a  situation  within  the 
scope  of  this  note  was  involved  in  the  sec- 
ond of  the  petitions  considered  in  Boston 
k  L.  R.  COTp.  V.  Middlesex  Countv,  198 
Mass.  (>84,  83  N.  E.  108,  but  the  report  is 
not  clear  in  this  respect,  and  the  proceed- 
ing failed  on  account  of  the  insufficiency  of 
the  plans  of  the  proposed  work. 

The  following  cases,  while  without  the 
■cape  of  this  note,  are  of  interest  in  con- 
nection with  the  subject: 

Where  a  railroad  intersected  a  highway 
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near  a  bri<^  by  whieh  the  highway  crossed 
a  creek  running  parallel  with  the  railroad, 
and  long  after  the  conatructioD  of  the  rail- 
road the  municipality  built  a  new  bridge 
at  a  higher  level  so  that  the  approach  to  the. 
railroad  was  leas  steep,  it  was  held  that  the 
railroad  company  was  not  responsible  for 
the  cost  of  the  new  bridge  and  approach. 
the  court  considering  that  the  company 
when  its  road  was  originally  constructed 
had  restored  the  highway  to  its  former  con- 
dition as  near  as  might  be,  "so  as  not  to 
materially  impair  its  usefulness."  Ohio  ft 
M.  R.  Co.  V.  Bridgeport,  43  lit.  App.  SS. 

In  Chicago  v.  Pittsburg,  C.  C.  i  St.  L. 
R.  Co.  244  III.  220,  135  Am.  St.  Rep.  316, 
91  X.  R.  422,  long  after  a  railroad  com- 
pany had  constructed  viaducts  as  required 
by  a  city,  it  carried  out  a  new  agreement 
with  the  city  by  which  it  was  to  elevate  its 
tracks,  remove  the  viaducts,  aud  lay  out 
certain  streets,  and  was  to  be  released  from 
any  damages  arising  to  third  parties  from 
the  construction  of  such  viaducts.  It  was 
held  that  the  city  could  not  repudiate  its 
release,  and  that  it  could  not  be  claimed 
that  the  city  mi^ht  arbitrarily  sompcl  a 
change  from  viaducts  to  elevation  of  the 
railroad's  tracks,  unless  there  was  some 
connection  between  such  a  change  and  the 
public  safety,  welfare,  or  convenience;  nor 
was  the  contract  invalid  as  a  bartering 
away  of  the  city's  police  power. 

It  may  he  noted  that  in  People  ex  rel, 
Denver  v.  Union  P.  R.  Co.  20  Colo.  186,  37 
Pac.  610.  it  was  held  under  a  sufRciently 
broad  statute  and  ordinance  that  a  city 
might  require  railroads  crossing  a  certain 
street  at  grade  to  carry  part  of  the  width 
of  the  street  over  their  roads  by  a  viaduct, 
leaving  the  rest  of  the  width  at  grade. 

B.  B.  B. 
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inal  prosecution  of  a  nuisauce.  One  wlio  so 
iiMi's  his  proporty  aa  tlmt  it  bfeomes  a  nui- 
sance to  the  public  is  subject  to  indictment 
and  conviction.  If  liis  use  thereuf  injiirea 
an  individual,  he  is  subject  to  an  action 
for  damages.  In  neither  case  is  tlie  de- 
fendant ri'sponsible  for  n  nuisance  not 
proxiinatsiy  resulting  from  some  act  or 
omission  of  his  own  with  respect  to  liis 
property. 

In  a  tiouth  Carolina  case,  tlic  defendant 
was  indicted  for  a  nuisance  occasioned  tiy 
an  overflow  from  the  head  of  a  mill  pond 
which  he  mHintaincHl.  The  proof  sliowed  de- 
fendant's dsin  had  licen  erected  in  tlic 
Htreain  for  many  yt'srs  without  causinf;  an 
ovprllow  or  damage  to  the  neighborhood, 
landowners  undertook  to  deepen  and  alter 
the  channel  of  the  stream  above  the  mill 
pond  for  drainage  purposes,  and  there  was 
evidence  that,  aa  a  result  of  this  work, 
large  quantities  of  sand  and  debris  camp 
down  and  accumulated  at  the  head  of  the 
]>ond.  and  that  the  obstruction  thus  formed 
occasioned  the  overflow.  The  supreme  court 
of  South  Carolina  reversed  a  judgment  of 
conviction,  and,  among  other  things,  said: 
"While  it  ia  true  tiiat  the  defendant  would 
be  liable  if  his  obstruction  of  the  creek. 
by  his  pond  and  dam,  was  in  itself  the 
cnnse  of  the  injuries  complained  of,  yet,  if 
the  conacqiiences  are  to  he  attributed  to 
the  acts  uf  others,  ao  affecting  his  property 
that  it  becomes  a  public  nuisance,  it  would 
not  appear  consistent  with  justice  or  pro- 
priety that  be  should  be  held  to  responsi- 
bility. The  mere  erection  of  the  mill  and 
dam  on  his  own  land  was  no  nuisance;  and 
if  results,  thou;;li  injurious,  yet  not  proxi- 
mate and  direct,  followed,  tieeause  set  in 
motion  by  the  acts  of  others,  either  in  cut- 
ting the  ditch,  which  by  the  accumulation 
of  sand  choked  the  channel  and  raised  it 
higher  than  the  adjacent  banks,  thus  forc- 
ing the  water  over  the  edges  of  the  ditch 
or  banks,  and  collecting  it  in  pools  or  holes, 
or  from  the  increased  cultivation  in  the 
neighborhood,  it  would  seem  that  the  consc- 
cjucnc™  are  to  be  referred  to  an  agency 
operating  on  the  property  of  the  defend- 
ant, for  which  he  should  not  be  liable,  be- 
cause not  employed  by  hiru.  They  were  not 
proximate  or  direct,  in  the  le^al  sense  in 
which  those  terms  are  understood.  He 
must  be  held  accountable  for  the  unlaw- 
ful effects  which  naturally  or  directly  pro- 
ceeded from  Ilia  acts."  State  v,  Rankin,  3 
S.  C,  43R.  1«  Am.  Rep.  737, 

So  in  this  case,  we  think  that  the  act  of 
the  town  of  Clinton  in  raising  the  level  of 
this  street  was  the  proximate  cause  of  the 
obstruction.  Until  the  railway  company  ia 
directed  by  the  municipal  authorities  to 
reconstruct     its    trestle,     the    maintenance 

i..n.A.ifl]5it. 


thereof  at  its  present  level  is  not  unlawful- 
The  nuisance  has  resulted  from  the  act  of 
the  municipality,  end  plaintiff  in  error  is 
not  responsible  for  the  same. 

The  evidence  preponderates  against  the 
verdict  and  judgment  below,  and  the  cose 
will  be  reversed. 


GEORGE  A,  WILLS 

NAXCV  V.  WILLS,  Appt. 

(—  W.  Va.  — ,  82  S.  E.  1092.) 

Divorce  —  dlacourlesy. 

1.  Uniform  and  continued  discourtesy  of 
one  spouse  to  tlie  other,  manifested  in  vari- 
ous ways,  such  as  denial  of  social  inter- 
course, coolness  of  manner,  disavowal  of 
love,  c:cpression  of  hatred,  and  refusal  of 
company  at  church  and  elsewhere,  while 
both  reside  together,  the  husband  providing 
support  and  the  wife  performing  the  ordi- 
nary household  duties,  is  not  alone  ground 
for  divorce. 

S«tn»  —  denial  of  sexual  Intercourse. 

2.  Nor  is  such  discourtesy,  combined  with 
exctuelon  of  the  husband  from  access  to  the 
wife's  bed  and  refusal  of  sexual  intercourse, 
while  the  marriage  relation  remains  other- 
wise unimpaired,  ground  of  divorce. 

(September  15,  1914.) 

Headnotes  by  Poffenbaboeb,  J. 


This  note  is  supplcmcntarr  to  the  one 
appended  to  Fritts  v.  Kritts,  U  L.R.A.  685, 
where  the  earlier  cases  will  be  found. 

Cases  involving  impotency  existing  at  the 
time  of  marriage  or  occurring  thereafter 
are  notr  included  in  this  note. 

For  misrepresentation  or  concealment  aa 
to  one's  physical  or  mental  condition  a  a 
ground  for  annulment  of  marriage,  see  Lyon 
V.  Lyon,  13  L,R.A.(N.S.)   098,  and  note. 

In  general. 
While  divorce  is  sometimes  granted  for 
refusal  of  marital  intercourse,  it  is  not 
recognized  aa  a  distinct  ground,  but  only 
as  evidence  of  some  statutory  ground,  such 
as  desertion  or  cruelty.  While  the  weight 
of  authority  is  prjhably  in  accord  with 
WiLLM  V.  Wills,  the  tendency  of  the  later 
cases  i<cems  to  lie  to  look  with  more  favor 
upon  the  granting  of  a  divorce  because  of 
the  refusal  of  marital  intercourse,  the 
courts  being  apparently  influenced  some- 
what by  the  contentions  of  Mr,  Bishop  in 
his  work  on  Marriage  and  Divorce,  wliich 
are  discussed  in  the  earlier  note. 


WILIS  V.  WILLS. 


'<  PPEAL  by  derendant  front  a  judgment  of  I  8.  E.  381,  Ann.  Cas.  1912A,  889;   Wass  ». 

"      ■    ■      "  ~       ■      WasB,  41  W.  Vs.  12a,  23  S.  E.  337;  FriU 

V.  Fritz.  136  III.  436,  14  L.B.A.  685,  32  Am. 


J\  the  Circuit  Court  for  Monroe  County  ' 
in  plaintiff's  favor  in  an  action  for  a  di- 
vorce.    Rev  e  rued.  . 

The  facts  are  stated  in  the  opinion. 

Mr.   Jolin  W.  Arbuckle,   for  appellant: 

Neither  the  refusal  of  sexual  intercourse 
nor  the  fact  that  the  parties  occupy  sepa- 
rate homes  or  apartments  will  alone  consti- 
tute good  grounds  for  desertion. 

Reynolds  v.  Reynolds,  68  W.  Va.   13,  09 


See  a 


As   desertion. 

ses  cited  in  not« 


1  14  L.R.A. 


The  California  atatate  on  divorce  makea 
peTaiatent  refusal  to  have  reasonable  matii- 
tnonial  intercourse  evidence  of  desertion, 
when  health  and  physical  condition  do  not 
malie  such  refosal  reasonably  necessary. 

Under  this  provision,  it  was  held  in  Hayes 
V.  Hayes,  144  Cal.  625,  7S  Pac.  19,  that  evi- 
dence that  for  three  weeks  fallowing  the 
marriage  plain tifTs  wife  refused  to  have 
marital  intercourse  with  him,  without  any 
evidence  to  explain  the  refusal  or  to  show 
that  the  physical  condition  or  health  of  the 
wife  WBH  such  as  to  make  the  refusal  un- 
reasonable, was  not  sufficient  to  warrant 
the  granting  of  a  divorce. 

In  Vosburg  v.  Vosburg,  136  Cal.  195,  (18 
Pac.  094,  divorce  was  granted  to  the  wife 
upon  this  statutory  ground,  where  it  ap- 
peared that  the  husband  left  the  marriage 
bed  and  never  thereafter  sought  a  renewal 
of  the  intercourse,  it  being  hold  that  it  was 
not  necessary  to  show  that  the  wife  solicited 
his  return. 

Refusal  by  a  wife  to  permit  sexual  inter- 
eonrae,  the  parties  continuing  to  live  to- 
gether, is  not  ground  for  divorce  under  a 
atatute  allowing  divorce  where  one  epouee 
wilfully  deserts  the  other  and  remaine  ab- 
■ent  for  two  years.     There  must  be  a  com' 

C'  te  separation  of  the  parties.  Pfannc- 
ker  V.  Pfannebeeker,  133  Iowa,  427,  119 
Am.  St.  Rep.  608,  110  X.  W.  618,  12  Ann. 
Caa.  543;  SnouiTer  v.  Rnoutlpr,  l.iO  Iowa, 
58,  129  N.  W.  3Z0 ;  Lambert  v.  Lambert,  — 
Iowa,  — ,  145  X.  W.  820. 

The  mere  refusal  of  a  wife  to  allow  mari- 
tal intercourse  is  not  of  its<:If  such  deser- 
tion as  will  authorize  the  husband  to  secure 
•  divorce  on  the  statutory  ground  of  wilful, 
oiistinate,  and  continued  desertion  for  one 
year.  Prail  v.  Prall,  53  Fla.  406,  20  L.R.A. 
(N.S.)   577,  50  So,  867. 

The  fact  that  a  wife,  without  physical 
excuse,  for  three  uonsecutive  years,  rcfuaes 
to  have  sexual  intercourse  with  her  hus- 
band, while  fiilfilljng  all  the  other  duties 
of  the  relation,  doee  not  entitle  him  to  a 
divorce  "for  wilful  desertion  for  three  con- 
secutive Tears."  Pratt  v.  Pratt,  75  Vt. 
432,  55  Atl.  86. 

Refusal  by  a  husband  to  have  intercoiirw 
with  his  wife  does  not  constitute  "wilful 
desertion"  within  the  meaning  of  a  divorce 
statute.  Schoessow  v.  Schoessow,  83  Wis. 
653,  .-iS  N.  W.  830. 
.L.R.A.1915B. 


St.  Rep.  lo6,  28  N.  E.  1058;  Eeid  t.  Reid, 
21  N'.  J,  Eq.  331;  Southwick  v.  Southwick, 
97  Masa.  327,  93  Am.  Dec.  93;  14  Cyc.  612; 
Throckmorton  v.  Throckmorton,  86  Va.  768, 
11  S.  K,  289;  Reed  v.  Eoed,  62  Ark.  611. 
37  S.  W.  230. 

Where  the  evidence  of  a  husband  seeking 
a  divorce  on   the  ground  of  cruelty  shows 

And  in  Anonymous,  52  N.  J.  Eq.  349,  28 
Atl.  467,  it  was  held  that  the  withdrawal 
of  a  wife  from  sexuai  intercourse  with  her 
husband,  though  without  just  cause,  would 
not  alone  constitute  such  desertion  as  would 


9  Atl.  430,  a  carefully  considered  c 
the  court  holds  that  refusal  by  a  husband 
to  consummate  the  marriage  by  having 
se.fual  intercourse  constitutes  desertion  for 
which  a  divorce  will  be  granted,  though  the 

Earties  continued  to  live  together  as  bus- 
and  snd  wife  in  other  respects.  The  court, 
in  reaching  its  decision,  distinguished  Reid 
V.  Reid,  21  N.  .).  Eq.  331,  and  Anonymous, 
supra,  on  the  ground  tliat  in  those  cases  it 
did  not  appear  that  there  had  been  any  ef- 
fort on  the  part  of  complainants  to  secure 
a  resumption  of  the  marriage  relation. 

In  Rector  v.  Rector,  78  N.  J.  Eq.  404,  79 
Atl.  295,  wlicre,  after  the  husband  and  wife 
bad  lived  together  for  a  number  of  years 
and  had  had  children,  the  wife  withdrew 
from  all  marital  intercourse  and  from  all 
family  life  of  any  sort  except  that  she  con- 
tinued to  live  in  the  same  house  with,  and 


though  she  did  continue  to  live  under  the 
same  roof  with  her  husband. 

In  Yawger  v.  Vawger,  —  K.  .1.  Fjj.  — ,  86 
Atl.  419,  where  it  appeared  that  shortly 
after  the  marriage  of  piaintiiT  and  defend- 
ant (both  being  twenty-four  3'ear8  of  age 
at  the  time  of  their  marriage),  it  was  dis- 
covered that  the  husband  was  incapable  of 
having  sexual  intercourse  because  of  a  de- 
fect which  could  easily  be  remedied  by  a 
surgeon,  but  that  he  refused  to  have  it  reme- 
died, and  the  parties  lived  together  for  ten 
years  without  having  intercourEie,  when 
plaintiff  left  him,  and  it  appeared  from  the 
testimony  that  about  one  year  before  plain- 
tiff left,  defendant  had  the  defect  remedied, 
i^ut  never  made  plaintiff  aware  of  that  fact. 
it  WB3  held  that  there  was  such  a  desertion 
on  his  part  as  would  authorize  a  divorce. 

In  Oertel  v.  Oertel.  —  N.  J.  Eq.  — ,  90 
Atl.  1006,  it  is  held  that,  assuming  that  the 
Rector  Case,  supra,  is  authority  for  the  con- 
tention that  cessation  of  intercourse  on  the 
part  of  the  wife,  without  more,  is  Bufllcient 
to  constitute  desertion,  the  husband,  to  take 
advantage  of  it,  must  be  able  to  show  that 
he  performed  the  equally  important  marital 
duty  of  furnishing  his  wife,  according  to 
itli  sufficient  food  and  clothinfr. 
'  was  refused  when  it  appeared^! 


WEST  VIRGINIA  SUPREME  COURT  OF  APPEALS. 


notliing  more  than  a  UmeotBlile  state  of 
doraestic  infelicitj,  and  it  is  apparent  that 
much  of  which  lie  romplains  lias  lieen  tlie 
result  of  his  own  fault,  and  would  )iave 
been  different  had  he  ahown  his  wife  some 
kindness  and  consideration,  he  cauiiot  suc- 

Crouiise  v.  Crounse,  IDS  Va.  108,  GO  S.  E. 

Mr.  J.  A.  KIea<lows  for  appellei'. 

Poffi'nbarKcr,  J.,  delivered  the  opinion 
of  the  eourt: 

The  deerce  of  absolute  divorce  in  this 
cause,  from  which  an  appeal  has  lieen  token, 


is  founded  upon  evidence  proving  or  tending 

to  prove  the  following  facta: 

T)ie  parties  were  married  September  9, 
1880,  and  have  ever  since  resided  together, 
and  continue  to  do  so.  Unto  them  have 
been  born  seven  children,  all  of  whom  except 
two  are  above  the  age  of  twentj-one  years 
and  away  from  home,  doing  for  themaelves. 
The  two  remaining  at  home  were,  at  the 
time  of  the  Sling  of  the  bill,  eleven  and  nine- 
teen ;ears  old,  respectively.  Since  the  date 
of  the  birth  of  the  last  child,  the  wife's  eon- 
duct  and  demeanor  toward  her  liusband  have 
been  radical);  different  from  her  former 
attitude  toward  him.     Although  she  has  re- 


that  the  wife's  refusal  was  not  final,  but 
was  grounded  upon  his  failure  of  dutj  in 
the  matter  of  support,  and  that  the  husband 
did  not   use  any  proper  effort  by  advances 


husband  all  his  conjugal  rights,  persistent- 
ly, and  without  justincation,  with  the  in- 
tention of  casting  him  olT  as  a  husband 
completelv  and  forever.  Whitlield  v.  Whit- 
field, 80  Ga.  471,  15  S.  E,  543, 

But  this  conduct  must  be  persisted  in  for 
the  statutorv  period  of  three  years,  Pinne- 
bad  V.  Pinnebad,  134  Ga.  4S6,  68  S.  E.  73. 

Refusal  to  permit  intercourse,  though  the 
husband  and  ivife  continue  to  live  together, 
does  not  constitute  desertion  under  a  stat- 
ute providing  tor  divorce  if  one  of  the  par- 
ties absents  himself  or  herself  without  rea- 
sonable cause  tor  the  space  of  one  year. 
Williams  v.  Williams,  121  Mo.  App.  34S,  DO 
g.  W.  42.  In  order  to  come  within  the  stat- 
ute, a  husband  who  has  been  denied  inter- 
coiirse  must  leave  and  live  apart  from  the 
wifp.  unless  she  has  left,  which  he  would 
have  a  right  to  do  under  such  circumstances, 
nruner  v.  Gruner,  —  Mo.  App.  — ,  185  S. 
W,  865. 

But  in  Graves  v.  Graves,  88  Miss.  677,  41 
So.  384,  it  is  held  that  complete  refusal  by 
a  wife  of  marital  Intercourse  for  the  period 

Provided  for  desertion  constitutes  a  ground 
)r  divorce,  though  the  parties  continued 
to  reside  in  the  same  house. 

In  Evans  v.  Evans,  93  Ky.  510,  20  S.  W. 
60r>.  the  court  held  that  desertion  for  a 
year  on  the  part  of  the  husband  was  shown 
though  he  continued  to  reside  In  the  same 
house  with  the  wife  till  four  months  before 
the  wife  instituted  the  suit,  but  refused  to 
recognize  her  as  his  wife,  or  to  live  and 
cohabit  with  her. 

And  in  file  v.  Rie,  34  Ark.  37,  it  ap- 
peared that  the  wife  left  the  husband's  reni- 
dencc  and  did  not  thereafter  live  with  him 
as  his  wife,  but  returned  occasionally  for  a 
few  days  at  a  time  to  assist  her  daughter, 
at  which  times  there  was  but  little  said 
between  her  and  her  husband  and  they  oc- 
cupied different  rooms  at  night.  The  court 
granted  a  divorce  to  the  husband  on  the 
ground  that  the  wife  had  deserted  and  ab- 
sented herself  from  him  for  the  space  of 
L.R.A.11115B. 


one  year  without  reasonable  cause.  Ap- 
parently, the  court  based  its  decision  upon 
the  cessation  of  marital  intercourse,  for  it 
says:  "There  was  doubtless  an  actual  oee- 
sation  of  matrimonial  cohabitation  between 
the  parties  for  the  period  alleged  in  the  bill, 
which  appears  to  have  been  intentional 
on  the  part  of  the  wife,  and  this  was  cause 
of  divorce,  notwithstanding  she  made  occa- 
sional visits  to  the  house  of  her  husband, 
to  look  after  her  children,  and  while  there 
engaged  in  domestic  duties,  unless  she  had 
reasonable  cause  for  such  abandonment  of 
the  matrimonial  cohabitation,"  and  cites 
Bishop  on  Marriage  and  Divorce. 


As  cruelty. 
e  also  cases  cited  in  note  i 


14  L.R.A. 


Mere  proof  that  a  wife  declined  to  co- 
habit with  her  husband  will  not  authorize 
the  granting  of  a  divorce  to  him  on  the 
ground  of  cruel  treatment.  Pinnebad  v. 
Pinnebad,  supra. 

Refusal  of  a  wife  to  cohabit  with  her  hue- 
band,  except  for  a  period  of  about  six  wceka 
after  their  marriage,  does  not  constitute 
"extreme  and  repeated  cruelty."  Severns 
v.  Severns,  107  III.  App.  141. 

Charges  that  a  husband  sixty-seven  years 
of  age  refused  to  occupy  the  same  bedroom 
with  his  wife  after  they  had  been  married 
about  a  week,  claiming  he  was  obliged  to 
do  so  because  of  hla  health,  together  with 
charges  that  he  used  indecent  language  to 
her,  and  concerning  her  to  her  relatives  and 
friends,  were  Insufficient  to  support  a  decree 
for  divorce  on  the  ground  of  extreme  cruel- 
ty. Disborough  v.  Disborounh,  — ■  N.  J.  Eo. 
— .  28  Atl.  852. 

In  Johnson  v.  Johnson,  31  Pa.  Super.  Ct. 
53,  it  is  held  that  persistent  refusal  by  a 
wife  to  have  sexual  intercourse  with  her 
husband  does  not  authorize  a  divorce  nnder 
a  statute  providing  for  divorce  "where  a 
wife  shall  have,  by  cruel  and  barbarous 
treatment  or  indignities  to  his  person,  ren- 
dered the  condition  of  her  husband  in- 
tolerable, or  life  burdensome.''  And  that 
case  is  followed  in  Piatt  v.  Piatt,  38  Pa, 
Super.  Ct.  5.11. 

So,  refusal  by  a  wife  to  have  unrestrained 


WILLS  V.  WILLS. 


773 


muned  undrr  his  roof,  taken  fare  of  the 
children,  done  the  honaework,  cooking,  mend- 
ing, and  WBsJiing,  and  presided  at  the  table, 
Just  as  she  had  previoiiBly  performed  these 
services,  she  has  uniformly  and  persistent- 
ly denied  her  husband  all  social  intercourse 
BB  well  as  access  to  her  bed.  Visitors  at  the 
house,  as  veil  as  members  of  the  family, 
B«y  she  treats  him  coldly  and  snappishly  in 
their  presence,  and  does  not  demean  herself 
toward  him  as  wives  usually  and  ordinarily 
treat  their  husbands.  She  refuses  to  ac-  j 
company  him  to  church  or  elsewhere,  and  I 
passes  him  on  the  road  without  recognition.  | 
She   has   repeatedly   declared   slie   does   not ' 

Bczual  intercourse  with  her  husband  does 
not  constitute  such  t)arbarous  and  cruel 
treatment.  Hexamer  v.  Heiamer,  42  Pa. 
Super.  Ct.  228. 

Refusal  of  a  husband  to  have  intercourse 
with  his  wife  does  not  constitute  "cruel 
and  inhuman  treatment"  with  in  the  di- 
vorce law,  at  least  in  the  absence  of  any 
showing  of  mental  or  bodily  injury  result- 
ing to  the  wife  from  such  refusal.  Schooa- 
Bow  V.  Schoessow,  83  Wis.  653,  63  N.  W. 
886. 

A  mere  showing  of  a  persistent  refusal 
by  plaintifTs  wife  to  permit  senual  inter- 
course is  not  sufficient  to  establish  a  right 
lo  divorce  under  a  statute  authovizing  a 
divorce  in  case  of  "excesses,  cruel  treatment, 
or  outrages  toward  the  other,  if  such  ill 
treatment  is  of  such  a  nature  as  to  render 
their  living  together  insupportable,"  with- 
out any  showing  that,  because  of  the  phyai- 
cal  condition  of  the  husband,  such  refusal 
■mounted  to  the  cruelty  described.  Varner 
V,  Varner,  35  Tex.  Civ.  App.  381,  80  S.  W. 
386. 

Refusal  by  a  wife  to  have  sexual  inter- 
course with  lier  husband  except  under  con- 
ditions that  will  safeguard  her  health  is 
not  a  ground  for  divorce,  under  the  statu- 
tory provision  quoted  in  the  preceding  case. 
Lohtnuller  v.  Lohmuller,  —  Tex.  Civ.  App. 
— ,  13.5  S.  W.  751. 

But  in  Campbell  v.  Campbell,  1411  Mich. 
147,  119  Am.  St.  Rep.  600,  112  N.  W.  481, 
in  which  a  divorce  was  granted  on  the 
ground  of  extreme  cruelty,  the  principal 
evidence  being  of  a  refusal  of  cohabitation, 
the  court  said:  "Refusal  of  cohabitation 
has  repeatedly  been  held  to  be  a  ground 
for  divorce,"  citing  MenMr  v,  Meniter,  83 
Mich.  318,  21  Am.  St.  Rep.  fl05,  47  N.  W. 
210,  in  which  refusal  to  cohabit  was  one  of 
the  charges  proven  against  the  wife,  from 
whom  a  divorce  was  granted  on  the  ground 
of  extreme  cruelty,  and  Whitaltcr  v.  Whit- 
aker,  HI  Mich.  292,  69  N.  W.  1151,  a 
memorandum  opinion  in  which  a  divorce 
was  granted  on  the  ground  of  extreme  cruel- 
ty alleged  to  consist  of  refusal  of  cohabita- 

Iii  Case  v.  Case,  15fl  Micb.  4!>1,  122  N. 
W.  538,  124  N.  W.  585,  it  is  held  liiat  con- 
tinuous refusal  on  the  part  of  a  wife  to  co- 
habit with  her  hust>and,  the  only  basis  of 
r.,.R.A,l(H5B. 


love  him,  and  never  can,  and  hates  him,  and 
says  she  wants  a  man  she  can  love  and  of 
whom  siie  would  not  be  ashamed.  The  hus- 
band establishes  his  good  character  and 
proves  his  repeated  and  persistent  efforts  to 
effect  a  reconciliation  with  her.  The  min- 
isters and  members  of  the  religious  society 
to  whicli  both  belonged  have  used  every  pos- 
sible effort  to  reconcile  them,  but  without 
avail.  They  finally  severed  the  wife's  mem- 
bership in  the  church  on  account  of  her 
conduct  toward  her  husband. 

These  charges,  supported  by  evidence,  are 
not  admitted  by  the  defendant.  On  the  con- 
trary, she  denies  many  of  them,  and  has  en- 

tbe  refusal  being  that  she  came  to  dislike 
him,  constitutes  extreme  cruelty  warrant- 
ing the  granting  of  a  divorce. 

In  Waldhorn  v.  Waldhorn,  165  Mich. 
130,  130  X.  W.  199,  evidence  that  a  wife 
continually  called  her  husband  opprobrious 
names  and  accused  liim  of  improperly  as- 
sociating with  other  women,  and  that  for 
a  number  of  years  she  refused  to  cohabit 
with  him,  was  held  sufficient  to  justify  a 
decree  of  divorce  on  the  ground  of  extreme 
cruelty. 

As  indignity. 

See  also  cases  cited  in  note  in  14  L.R.A. 
685. 

In  Casey  v.  Casey,  180  JIo.  App.  805,  163 
S.  W.  669,  it  was  held  that  refuaal  by  a  wife 
to  speak  to  her  husband  or  have  marital  in- 
tercourse with  him  unless  he  would  give 
her  large  sums  of  money,  together  with 
other  acts  set  out  in  the  opinion,  consti- 
tuted  indignities   warranting   the   granting 


a  divor 


rital  i 


As  gross  n^lect  of  duty. 

In  Dunbar  v.  Dunbar,  4  Ohio  Dec.  Re- 
print, 237,   in   which  refusal   by   a  wife   to 

sleep  or  cohabit  with  her  husband  was  al- 
leged, together  with  numerous  other  mat- 
ters, a  demurrer  to  the  petition  was  sus- 
tained on  the  ground  that  the  facts  stated 
did  not  constitute  gross  neglect  of  duty  for 
which  a  divorce  should  be  granted. 

In  Leach  v.  Leach,  46  Kan.  724,  27  Pac. 
131,  it  is  held  that  refusal  of  a  wife  to 
cohabit  with  her  husband  for  five  years  is 
sufficient  to  warrant  the  granting  of  a  di- 
vorce  on   the  ground   of   "gross   neglect   of 

In  MoKinney  v.  McKinney,  0  Ohio  S.  ft 
C.  P.  Dec.  65.^,  it  is  held  that  refusal  by 
one  of  the  parties  to  consummate  the  mar- 
riage by  having  sexual  intercourse  does  not 
constitute  "gross  neglect  of  duty,"  and  the 
court  expressed  its  further  opinion  that 
such  conduct  would  not  constitute  "wilful 
absence"  or  "crueltii."  R.  L,  S. 


.oogle 
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dearorrd  to  refute  tliem  by  lier  own  testi- 
mouy  and  ttiat  of  other  witncssea.  She 
would  justify  licr  denial  of  liis  privilege  of 
urceBS  to  her  bed  upon  twu  j^rounds:  {1) 
A  false  accusation  by  him  as  to  the  pater- 
nity of  lier  last  child,  made  some  time  before 
ita  birth;  and  {2)  her  inability,  by  rea- 
son of  a  cancerous  affliction,  to  afford  the  ! 
privilege  of  intercourse  without  injur;  and  | 
pain.  A  short  time  l>etoTe  the  iiiatitutlon  j 
of  this  suit  she  was  relieved  by  a  surg;ical  I 
operation,  of  a  fibroid  tuinor  of  consider- ; 
able  size,  and  her  physician  testifies  it*  i 
groirth  was  probably  of  several  years'  dura- ! 

The  taota  alleged,  other  than  nonintcr-  ] 
rourse,  which  is  not  denied,  do  not  amount 
to  cruel  and  inhuman  treatment,  nor  do  they  I 
alone  constitute  grounds  for  divorce.  Huff 
V,  ITutr.  —  W.  Va.  — ,  51  L.R.A.{N.S.)  282. 
80  S.  E.  846:  Goff  v.  Goff.  (JO  W.  Va.  0,  53 
S.  E.  769.  9  Ann.  Cas.  1083;  Latham  v. 
Latham,  30  Gratt.  307.  Nor  does  the  fact 
of  non intercourse,  although  the  same  can  be 
regarded  as  not  justified  li.v  the  physical 
condition  of  the  wife,  constitute  ground  for  | 
divorce.  Reynolds  v.  Reynolds,  08  \\.  Va. 
15,  6fl  S.  E.  381,  Ann.  Cas.  lOliA,  889. 

But.  treating  the  disputed  facts  as  having 
been  establisliMl.  the  arj^ument  proceeds  up-  | 
on  the  theory  of  dewrtion.  Rather  admit- 
ting insufficiency  of  non  intercourse  alone, ' 
it  combines  this  circumstance  with  the  oth- 
ers alleged,  and  urges  that  all  taken  to- 
gether constitute  legal  desertion.  However, 
all  of  these  circumstances  do  not  completely 
sever  the  marriage  relation.  The  wife  re- 
mains under  the  husband's  roof,  supervises 
Ills  household,  cares  for  the  cliildren,  and 
performs  all  the  duties  incident  to  the  mar- 
riage relation,  except  those  mentioned.  In 
this  state,  mere  ineompatibitity  constitutes 
no  ground  for  divorce,  as  the  autliortties 
cited  already  show,  and  the  circumatancca 
relied  upon,  other  than  non  intercourse,  do 
not  tend  to  prove  anythint;  more  than  that. 

The  soundness  of  the  ruling  in  Reynolds 
V.  Reynolds  is  questioned,  and  it  tonflicts 
with  some  decisions  in  other  jurisdictions. 
Rut  it  is  clearly  sustained  hy  the  weight 
of  antliority  and  the  reaaona  of  public  policy 
entering  into  and  underlying  the  marital 
relation.  The  policy  of  the  law  opposes  and 
denies  the  allowance  of  divorces  except  for 
weighty  and  very  substantial  reasons.  To 
make  this  a  cause  for  divorce  would  render 
the  procurement  of  divorcee  eaay,  and  afford 
a  means  of  separation  to  all  who  desire  it, 
whatever  the  motive  might  be.  Tlie  law  may 
well  d««m  the  natural  passion  of  the  parties, 
accompanied  by  legal  and  rightful  oppor- 
tunity of  gratiHcation,  a  sufficient  induce- 
ment U>  the  performance  of  marital  duty  in 
this  reepect.  And  ordinarily  it  is.  for  the 
L.R.A.lDLiB. 


complaint  made  here  by  one  spouse  against 
the  other  is  seldom  heard.  The  rules  of  law 
are  made  to  conform  to  and  answer  the  pur- 
poses of  ordinary  situations,  not  extraordi- 
nary or  exceptional  cases.  In  other  words, 
the  trouble  here  complained  of  will  ordinar- 
ily arise  in  but  few  cases,  say  one  in  a 
tliousand.  To  make  it  a  ground  of  divorce 
would  likely  bring  forth  divorces  in  hun- 
dreda  of  instances  in  which  they  would  not 
otherwise  occur.  Some  of  the  authorities 
relied  upon  liken  the  wife's  refusal  to  »■ 
case  of  impotency  of  one  of  the  parties  to 
the  marriage,  but  the  two  cases  are  not 
analogous.  Pre-existing  incurable  im- 
potency  of  one  of  the  parties  to  a  loarriagc 
renders  impossible  the  procreation  of  chil- 
dren, and  thus  defeats  one  of  the  chief  pur- 
poses of  marriage.  Mere  aversion  to  the 
performance  of  the  act  of  intercourse  is 
not  a  physical  oljstacle  to  the  accomplish- 
ment of  thia  high  and  sacred  purpose.  Im- 
potency  is.  In  cases  of  normal  persons,  the 
aversion  may  be  overcome,  and  generally  is. 
The  parties  to  this  cause  are  not  excep- 
tions from  the  general  rule.  The  wife's 
hope  of  posterity  lias  induced  lier  to  bear 
seven  children.  Frocreative  power  of  both 
parties  to  the  marriage  relation  is  essential 
to  the  achievement  of  one  of  its  chief  pur- 
poses, wlierefore  the  law  deems  it  a  matter 
of  the  highest  importance.  But  when  the 
act  by  which  procreation  is  effected  is  re- 
gardMl  as  mere  indulgence,  no  known  prin- 
ciple of  law  dignifies  one  form  of  indulgence 
or  pleasure  above  another.  Moreover,  im- 
potcncy  is  not  a  ground  of  divorce,  unless 
it  existed  at  the  time  of  ttte  marriage.  The 
aversion  complained  of  here  is  subsequent. 
For  the  reasons  stated,  the  decree  is  er- 
roneous, and  will  be  reversed,  and  the  bill 
dismissed,  with  costs  to  the  appellant  in 
both  this  court  and  the  court  below. 
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to  an  article  of  food  in  such  minute  quiin- 
titieB  that  the  health  of  conauincrB  cannot 
poMiblj'  be  injured  ia  not  condemned  by  the 
provisions  of  the  food  and  drugs  act  of  Jane 
30,  1006,  g  7,  subdiv.  5,  that  for  the  pur- 
poi«s  of  the  act  an  article  shall  he  deemed 
to  be  adulterated  "if  it  contain  anj  added 
poisonous  or  other  added  deleterious  in- 
gredient which  may  render  auch  article  in- 
jurious to  health." 

Evidence  —  burden  of  proor  —  adultera- 
tion. 

2.  Tlie  government,  when  proceeding  to 
condemn,  under  the  pure  food  and  drugs 
act  of  June  30,  1908,  S  10,  an  article  of  food 
which  it  claims  is  adulterated  under  g  T, 
subdiv.  S,  of  that  act,  because  it  contains 
"any  added  poisonous  or  other  added  delete- 
rious ingredient  which  may  render  such  arti- 

in.  Bleaching,   T7S.  '■ 

rv.  Preservative,  778.  ! 

V.  Accidental  adulteration  or  contamina- 
tion,    770. 
VI.  Color  or  flavor,  780. 
VII.  Entire  substitution,  781. 
VIII.  As  affected  by   import  of  descriptive 
term,   781. 
IX.  As   dependent   upon   poisoning  effect, 

782. 
X.  Abstraction    of   valuable   constituent, 

782. 
XI.  Mere  failure  to  fulBl  statutory  stand- 
ard,   783. 
XII.  Other  tests,    785. 
XIII,  Miscellaneous,    785. 

/.  Introduction, 

This  note  includes  cases  under  the  Federal 
•rts,  and  also  those  under  state  statutes  and 
under  the  English  statutes. 

Ai  to  applicability  of  oleomargarin  stat- 
utes u'here  resemblance  to  butter  result* 
from  choice  of  ingredients,  and  not  from  the 
introduction  of  foreign  coloring  matter,  see 
14  L.R.A.(N.8.)   1002. 

Ai  there  is  some  ambiguity  as  to  the  exact 
import  of  the  statutory  words  "addition" 
and  ''substitution."  as  mutuallv  exclusive 
terms,  it  has  been  deemed  advisable,  in 
classifying  the  cases,  to  include  under  the 
heading  "Bubstitution"  only  cases  of  en- 
tire substitution,  and  to  avoid  altogether 
Uii  use  of  the  term  "addition"  for  the  pur- 
poses of  classilication. 

II.  Dnutloii  or  Hepreclatlan  of  t/uallty. 

Some  cases  hold  that  there  ie  .-in  adultera- 
tion where  the  substance  is  diluted,  or  is 
depreciated  in  quality.  Thug,  a  manufac- 
turer licensed  to  sell  a  stock  food  product 
made  of  wheat  middlinga  and  com,  guar- 
anteed to  contain  13.81  per  cent  of  protein 
and  3.15  per  cent  fat,  is  guilty  of  adultera- 
tion where  he  manufactures  and  sells  a  prod- 
uct that  does  not  contain  the  percentage  of 
protein  guaranteed,  but  a  larger  percentage 
of  fat,  and  30  per  cent  of  corn  cob,  a  sub- 
stance entirely  worthless  for  food  purposes. 
W.  R.  Small  k  Co.  v.  Com.  134  Ky.  272,  120 


cle  Injurious  to  health,"  is  charged  with  the 
burden  of  proving  that  the  added  poisonous 
or  deleterious  substance  is  such  as  may  ren- 
der such  article  dangerous  to  health. 

(February  24,  1914.). 

CERTIORARI  to  the  United  SUtes  Cir- 
cuit  Court  of  Appeals  for  the  Eighth 
Circuit  to  review  a  decree  which  reversed 
a  decree  of  the  District  Court  for  the  West- 
ern District  of  Missouri,  condemning  cer- 
tain Hour  as  adulterated.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Jain«e  C.  McRej-nolds,  Attor- 
ney General,  and  Francis  G.  CalTey,  for 
plaintiff  in  certiorari: 

The  seized   flour   was  adulterated  within 


article  of  food  shall  be  deemed  to  be  adulter- 
ated: (1)  If  any  substance  or  substances  be 
mixed  or  packed  with  it  so  as  to  reduce, 
lower  or  injuriously  affect  its  quality  or 
strength:  (2)  if  an;  substance  is  substi- 
tuted wholly  or  packed  with  it  so  as  to  re- 
duce, lower  or  injuriously  affect  its  quality 
or  strength;  (3)  if  any  valuable  constituent 
uf  the  article  has  been  wholly  or  in  part 
abstracted;  or  if  the  product  is  below  that 
standard  of  quality  represented  to  the  pur- 
chaser or  consumer." 

In  Pierre  Viaus  Maple  Co.  v.  Dairy  k 
Food  Comr.  154  Mich.  73,  117  N.  VV.  533,  it 
waa  held  that  under  vol.  2  of  the  Compiled 
Laws,  S  5007.  making  it  unlawful  for  any 
person  to  manufacture  or  sell  maple  syrup 
that  is  any  wise  adulterated  with  common 
sugar,  beet  sugar,  glucose,  or  any  other  for- 
eign substance,  the  word  "adulteration" 
meant  a  mixture  of  any  foreign  substance, 
wholesome  or  unwholesome,  with  maple 
sugar. 

And  the  addition  of  a  dilute  solution  of 
alcoliol  and  water  in  terpeneleas  lemon  ex- 
tract, so  as  to  reduce  the  amount  of  cltrat 
to  .05  per  cent  by  weight  instead  of  .2 
per  cent,  as  required  by  the  standard  estab- 
lislied  by  the  Secretary  of  Agriculture  under 
circular  number  10,  issued  bv  the  author- 
ity of  the  act  of  March  3,  1903,  constitutes 
an  adulteration  by  the  mixing  and  pack- 
ing with  the  extract  of  a  substance  "so  as 
to  reduce  or  lower  or  injuriously  affect  its 
quality  and  strength."  United  States  v. 
J'rank,    189   Fed.   1B5. 

So.  under  a  statute  providing  that  an 
article  shall  be  deemed  to  be  adulterated 
"if  it  is  an  imitation  of  or  is  sold  under  the 
name  of  another  article,"  an  article  of  food 
composed  of  liquid  chicory  and  coffee,  offered 
for  sale  and  sold  as  liquid  coffee,  is  adulter- 
ated. State  V.  Dreber,  55  Ohio  St.  113,  44 
N,  E,  510. 

The  mixing  of  water  with  milk  offered  for 
sale  constitutes  an  adulteration  of  the  milk 
by  adding  to  it  a  substance  of  Icea  value. 
Com.  V.  Farren,  0  Allen,  48B. 

And  in  St.  I.onis  v.  Meyer,  235  Mo.  809, 
139  S.  W.  438,  it  was  held  that  the  defend- 


USITED  STATES  SUPHEME  COURT. 


aubd.  5,  5  7.  of  tlic  food  and  drugs  act,  re- 
lating to  food. 

United  States  v.  1950  Boxes  of  Macaroni, 
181  Fed.  427;  United  States  v.  Koca  Nola 
Co.  (X.  D.  Ga.)  Notice  of  Judgment,  202; 
United  SUtes  v.  Mayfleld,  177  Fed.  765; 
United  States  v.  RoKbrock  *  Co.  (S.  D.  N. 
Y.)  Notice  of  Judgment,  825;  Friend  v. 
Mapp,  66  J.  P.  580;  Frencli  Silver  Dragee 
Co.  V.  United  States,  103  C.  C.  A.  316,  179 
Fed.  824. 

Mesari,  Edward  P.  Smith,  Brncc  S. 
Elliott,  Edward  L.  Soarrltl,  C.  J. 
Smyth,  and  W.  C.  Seurrltt,  for  defendant 


The  language  used  in  the  act  in  queatio 
is  not  susceptible  of  the  inter prvtatio 
placed  thereon  by  the  trial  court. 


Post  Slaster  General  t.  Earlj',  12  Wbeat. 
136,  6  L.  ed.  577;  Monclair  Twp.  t.  Rams- 
dell,  107  U.  S.  147,  27  L.  ed.  431,  2  Sup. 
Ct.  Rep.  afll;  French  Silver  Dragee  Co.  ?. 
United  States,  103  C.  C.  A.  3:6,  178  Fed. 
624;  Friend  v.  Mapp,  08  J.  P.  589;  Hull 
V.  Horsnell,  68  J.  P.  591. 

The  act  as  construed  by  the  trial  court  is 
arbitrarj,  and  an  unreasonable  interference 
nith  the  rights  of  property. 

Jew  Ho  V.  Williamson,  103  Fed.  10; 
Powell  V.  Pennsylvania,  127  U.  S.  678,  32 
L.  ed.  253,  8  Sup.  a.  Rep.  992,  1267 ;  Mug- 
ler  V.  Kanaaa,  123  U.  S.  823,  31  L.  ed.  205, 
8  Sup.  Ct.  Bep.  273;  Schollenbergcr  v.  Penn- 
sylvania, 171  U.  S.  1,  43  L.  ed.  49,  18  Sup. 
Ct.  Rep.  757;  Collins  v.  New  Hampshire, 
171  U.  S.  30,  43  L.  ed.  60,  18  Sup.  Ct  Hep. 


ant  could  be  convicted  of  the  adulteration 
of  skim  milk  by  the  addition  of  water,  under 
ordinance  2,407.  although  ordinance  24,582 
provided  a  standard  for  salable  skim  milk 
with  reference  to  milk  solids,  ae  the  two 
ordinances  were  not  in  conflict. 

And  the  mixing  of  water  with  abim  milk 
is  an  adulteration  of  milk  within  ordinance 
24,297,  §  2,  of  the  city  of  St.  Louis,  pro- 
viding that  milk  shall  be  deemed  to  be 
adulterated  if  any  substance  or  substances 
have  been  mixed  with  it  so  as  to  lower  or 
depreciate  or  injuriously  affect  the  strength, 
quality,  or  purity.  St  Louis  v.  Ameln, 
233  Mo.  669,  139  S.  W.  429;  St  Louis 
v.  Kniempeler,  235  Mo.  710,  139  S.  W.  446. 

The  court  further  held  in  the  Kruempeler 
Case,  supra,  which  involved  a  violation  of 
an  ordinance  of  the  city  of  St  I^ouls.  that 
the  Bevised  Statutes  of  1909,  g  659.i,— pro- 
viding that  food  should  be  deemed  to  be 
adulterated  if  any  substance  or  substances 
have  been  mixed  with  it  so  as  to  lower  or 
depreciate  or  injuriously  afTect  iU  strength, 
quality,  or  purity,  or  if  it  does  not  confom 
to  the  standard  of  strength,  qualitv,  and 
puHty  esUblished  by  the  United  States  De- 
partment of  Agriculture, — should  not  be 
(vnstrucd  as  making  the  statutory  standard 
for  skim  milk  the  same  as  that  of  the  De- 
partment of  .Agriculture,  vii.,  9.25  per  cent 
of  milk  solids,  but  that  the  mere  mixing  of 
water  with  skim  milk  eonstituted  an  adul- 
teration thereof  by  lowering  or  depreciating 
its  strength  or  quality. 

And  in  People  v.  West,  44  Hun,  162,  7 
N.  Y.  S.  R.  843,  affirmed  in  10(1  N.  Y. 
293,  60  Am.  Bep.  452.  12  N.  K.  610,  it  was 
also  held  that  the  mixing  of  water  with 
milk  constituted  adulteration. 

And  in  Com.  v.  Darlington,  9  Pa.  Dist. 
R.  700,  it  was  held  that  the  addition  of 
water  to  milk  was  the  mixture  of  a  sub- 
Htance  which  lowered,  depreciated,  or  in- 
juriously alTected  the  quality,  strength,  and 
purity  of  the  milk,  thus  constituting  an 
adulteration  within  thp  meaning  of  the  stat- 

S'ee  also  St  .Tohn  v.  New  York.  20]  U. 
6.13,  50  L.  ed.  808,  28  Sup.  Ct.  Rep.  .554,  5 
Ann.  Cas,  909,  as  to  adulteration  of  milk  by 
L.K.A.1015B. 


the  addition  of  water  or  an;  other  fluid,  or 
any  other  foreign  substance. 

In  Pearks  v-  Knight,  70  L.  J.  K.  B.  N.  S. 
1002  I19U1]  2  K.  B.  826,  85  L.  T.  X.  S.  379, 
50  Week.  Rep.  104,  05  J.  P.  822,  20  Cox,  C. 
C.  40,  17  Times  L.  R.  771,  it  was  held  that 
the  sale  of  butter  to  which  milk  had  been 
added  for  the  purpose  of  increasing  its 
weight,  BO  that  the  h utter  contained  at 
least  8  per  cent  more  water  than  normally, 
was  a  sale  of  an  article  of  food  which  was 
not  "of  the  nature,  substance,  and  quality 
of  the  article  demanded  by  such  purchaser," 
within  S  6  of  the  sate  of  food  and  drugs 
act  of  1873. 

It  appears  from  Fitzpatrirk  v.  Kellv.  L. 
R.  8  Q.  B.  337,  42  L.  J.  Mag.  Cas.  N.  B.'  1.^2, 
28  L.  T,  N.  S.  558,  21  Week.  Rep.  681,  al- 
though decided  upon  the  question  of  intent, 
that  butter  may  be  adulterated  by  mixing 
therewith  lard,  tallow,  dripping,  palm  oil, 
and  the  fat  from  certain  seeds- 

.\nd  gin,  to  which  is  added  water,  so 
that  it  is  44  per  cent  under  proof,  and  con- 
tains 26  per  cent  pure  alcohol,  70  per  cent 
water,  and  4  per  cent  sugar,  ia  adulterated 
where  the  lowest  form  in  which  it  is  ordi' 
narily  sold  is  20  per  cent  under  proof. 
Pashler  v.  Stevi-nitt  35  L.  T.  N.  S.  862. 

In  Crofts  V.  Tavlor,  I..  R.  19  Q.  B.  Div. 
624,  it  was  held  that  the  mixing  of  two 
beers  of  different  qualities  amounted  to  a 
dilution  of  the  stronger  within  the  cDStoniB 
and  inland  revenue  act  of  1885,  g  8,  aubeec. 
2,  providing  that  "a  dealer  in,  or  retailer 
of  beer,  shall  not  adulterate  or  dilute  beer 
or  add  any  matter  or  thing  thereto  except 
flnings  for  the  purpose  of  da rifl cation." 

Other  cases  hold  that  there  is  no  adultera- 
tion because  of  dilution  or  depreciation  in 
quality.  Thus,  sausage  made  of  pork,  beef, 
and  veal,  together  witli  salt  and  spices, 
and  from  2  to  10  per  cent  of  cereal,  is  not 
an  adulterated  food  within  the  Compiled 
Laws,  g  5012,  providing  in  part  that  any 
article  shall  be  deemed  to  be  adulterated  tf 
I  it  is  an  imitBtion  of  or  is  sold  under  the 
I  name  of  annther  article,  or  if  it  contains  any 
I  added  substance  or  ingredient  which  is 
poisonous  or  injurious  to  health.  Armour 
t  Co.  V.  State  Diary  &  Food  Comr,  (Armour 
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768;  Lochner  v.  Xew  York,  IBS  U.  S.  45, 
48  L.  ed.  937,  25  Sup.  Ct.  Rep.  530,  3  Ann. 
Cas.  1133;  State  v.  Layton,  IGO  Mo.  474,  62 
L.B.A.  183,  83  Am.  St.  Rep.  487,  61  S.  W. 
171;  State  r.  Addington,  12  Mo.  App.  210; 
SUte  V,  Fisher,  52  Mo.  174;  Toledo,  W.  & 
W  R.  Co.  V.  Jacksonville,  87  111.  37,  16 
Am,  Rep.  611;  River  Rendering  Co.  v.  Behr, 
77  Mo.  91,  46  Am.  Rep.  6;  MeConneli  v.  Mc- 
Killip,  71  Neb.  712.  85  L.R.A.  610,  115 
Am.  St.  Rep.  614,  99  K.  W.  505,  8  Ann. 
Caa.  S98. 

The  interpretation  placed  upon  the  act  of 
June  30,  1906,  by  the  circuit  court  of  ap- 
peals, is  reasonable,  gives  effect  to  all  ttie 
language  contained  in  the  act,  and  is  the 
odI,v  interpretation  under  which  it«  consti- 
tutionality can  be  sustained. 

*""Co.  V.  Bird)  IJfl  Mich.  1,  25  L.R^. 
(N.S.)  616,  123N.  W.  580. 

In  People  v.  Jennings,  132  Mich.  662,  94 
N.  W.  218,  it  was  held  that  the  provision  of 
Tol.  2  of  the  Compiled  Laws,  %  5012,  deSn- 
ing  an  Article  as  adulterated  if  any  inferior 
«T  cheaper  substance  or  Bubstances  had 
been  subslituted  wholly  or  in  part,  should  be 
ceOHtnied  with  a  subsequent  provision  stat- 
ing that  an  article  should  be  deemed  adul- 
terated if  HJiy  valuable  or  necessary  ccn- 
Mitutent  or  ingredient  had  been  wholly  or 
in  part  abstracted  from  it,  and  that  so 
construed  a  provision  prohibiting  a  subBtJ- 
tution  of  any  inferior  or  cheaper  substance 
wholly  or  in  part  (or  it  meant  the  substi- 
tation  for  an  essential  ingredient  of  such 
cheaper  or  inferior  subs^nce;  and  that 
where  it  appeared  to  be  to  advantage  to 
exclude  the  terpenes  wholly  from  lemon 
extracts,  and  to  reduce  the  amount  of  al- 
cohol prescribed  by  the  United  States 
Pharmacopteia,  tlien  the  essential  ingredi- 
ents of  lemon  extract  had  not  had  substi- 
tuted for  them  anything  inferior  or  cheaper. 

And  the  addition  of  pure  water  to  tl)e 
acetic  acid  of  cider  vinegar  so  sh  to  reduce 
the  acidity  to  the  minimum  amount  re- 
quired by  law  does  not  constitute  adultera- 
tioD  I  where  the  vinegar  would  otherwise  be 
unpalatable  and  unmarketable)  within  tlie 
agricultural  law.  %  50,  defining  as  adulter- 
ated vinegar  ''all  vinegar  which  contains 
any  proportion  of  lead,  copper,  sulphuric 
acid,  or  other  ingredJentB  injurious  to  health 
or  any  artificial  coloring  matter,  or  which 
has  not  an  acidity  equivalent  to  the  pres- 
ence of  at  least  4i  per  centum  by  weight  of 
absolute  acetic  acid,  or  eider  vineKar  which 
has  less  than  such  amount  of  acidity,  or  less 
than  2  per  centum  of  cider  vinegar  solids 
on  full  evaporation  over  boiling  water," 
«nd  further  deflning  cider  vinegar  as  mean- 
ing vinegar  made  exclusively  from  pure  ap- 
ple juice.  People  v.  Henry  J.  Heinz  Co.  90 
App.  Div.  408,  8«  X,  Y.  Supp.  141. 

In  Halt-Baker  Grain  Co.  v.  United  States, 
117  C.  C.  A.  318.  198  Fed.  614,  it  was  held 
that  there  was  no  adulteration  by  mixing 
with  another  Bubstance  "so  as  to  reduce, 
lower  or  injuriously  alTect  its  quality  or 
I..R.A.1015B. 


Knowlton  v.  Moore,  178  U.  S.  41,  44  L. 
ed.  960.  20  Sup.  Ct.  Rep.  747;  Collins  v. 
Kew  Hampshire,  171  U.  S.  30,  43  L.  ed. 
60,  18  Sup.  Ct.  Rep.  708;  Interstate  Drain- 
age i.  Invest.  Co.  v.  Freeborn  County,  85  C. 
C.  A.  532,  158  Fed.  270;  Martin  v.  United 
States.  108  Fed.  201,  93  C.  C.  A.  484;  Mail- 
lard  V.  Lawrence,  10  How.  251,  14  L.  ed, 
925;  Levy  v.  M'Cartee,  0  Pet.  110,  8  L.  ed. 
337;  Parsons  v.  Hunter,  2  Suran.  422,  Fed. 
Cas.  No.  10,778;  Bernier  v.  Bernier,  147  U. 
S.  248.  37  L.  ed.  154.  13  Sup.  Ct.  Rep.  244; 
Washington  Market  Co.  v.  Hoffman,  101  U. 
S.  113,  25  L.  ed.  783;  Lake  County  v.  Rol- 
lins, 130  U.  S.  670,  32  L.  ed.  1063.  9  Sup. 
Ct.  Rep.  651;  Hamilton  v.  Rnthbone,  175  U. 
S.  421,  44  L.  ed.  222,  20  Sup.  Ct.  Rep.  155; 
Swarts  V.  Siegel,  54  C.  C.  A.  399,  117  Fed. 

strength,"  where  a  grain  dealer,  in  pursu- 
ance to  an  order  for  wheat  of  a  specified 
grade,  subject  to  state  inspection,  without 
personally  inspecting  wheat,  ordered  the 
public  elevator  company  to  ship  wheat  of  a 
specified  grade  to  the  buyer,  and  the  wlieat 
passed  inspection  in  the  state  of  shipment. 
but  did  not  pass  in  the  state  of  its  destina- 
tion because  it  contained  a  large  percent- 
age of  hard  wheat  than  belonged  in  such  a 
grade,  in  tlie  absence  of  evidence  that  hard 
wheat  liad  ever  been  actually  mixed  with 
the  specified  grsde.  as  the  contract  was  for 
a  specified  grade,  subject  to  state  inspection 
at  point  of  shipment. 

The  mere  addition  to  a  compound,  known 
and  branded  as  "Corno  Horse  and  Mule 
Feed,"  of  oat  hulls  in  excess  of  the  amount 
that  would  be  naturally  and  normally  pres- 
ent in  case  whole  ground  oats  were  used  in 
lieu  of  the  same  amount  of  oat  feed,  a 
by-product  of  oatmeal  factories,  consisting 
of  the  entire  residue  of  the  oats  after  the 
manufacture  of  the  oats  into  food  for  hu- 
man consumption,  and  containing  the  mid- 
dlings, nubbings,  oat  dust,  and  hulls,  docs 
not  constitute  an  adulteration  by  the  addi- 
tion of  a  substance  so  ss  "to  reduce  or  lower 
or  injuriously  affect  its  quality  or  strength." 
where  the  label  upon  the  sacks  shows  tlie 
constituent  parts  and  the  relative  percen- 
tage thereof.  United  States  r.  One  Car  Load 
of  Corno  Horse  i  Mule  Feed,  188  Fed.  i53. 

In  Com.  V.  Boston  White  Cross  Milk 
Co.  200  Mass.  30.  95  N.  E.  85,  Ann.  Cas. 
1912B,  380,  it  was  held  thst  under  Revised 
Laws.  chap.  66,  g  55,  making  it  an  offense 
to  sell  adulterated  milk,  or  milk  to  which 
water  or  any  foreign  substance  hsd  been 
added,  the  word  "milk,"  as  used  in  the 
phrase,  "or  milk  to  which  water  or  any  for- 
eign Bubstance  has  been  added,"  meant  the 
whole  or  natural  milk  of  the  cow,  and  thst 
it  did  not  include  concentrated  milk  manu- 
factured with  artiflctal  appliances,  involv- 
ing some  chemical  changes,  and  which  was 
sold  after  adding  as  much  water  as  had  been 
taken  out  during  the  process  of  manufac- 
ture, especially,  where  the  diluted  mixture 
was  fully  up  to  the  prescribed  standard. 
The  court  stated  that  tlie  substance  itself 
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18;  Glover  V.  United  States,  104  U.  S.  29B, 
41  L.  ed.  441,  17  Swp.  Ct.  Rep.  95;  Harlesa 
V.  United  States,  31  C.  C.  A.  397,  59  U.  S. 
App.  745,  88  Fed.  102;  United  States  v. 
Fisher,  109  U.  S.  145,  27  L.  ed.  886,  3  Sup. 
Ct.  Rep.  154;  Lake  Superior  Ship  Canal,  R. 
k  Iron  Co.  V.  CuDDin^ham,  155  U.  S.  """ 
39  L.  ed.  192,  15  Sup.  Ct.  Rep.  103;  Rhodes 
T.  Iowa,  170  U.  S.  423,  42  L.  ed.  lOUa, 
Sup.  Ct.  Rep.  604. 

^Ir.  Ralph  S.  Itnnndfi,  amiciia  ciiri(T: 
The  phrase  must  be  construed  strictly, 
the  food  law  is  a  penal  statute. 

United  States  v.  84  Bo^;eH  of  Sugar,  7 
Pet.   453,   463,   8   L.   ed.   745,   740;    United 

was  not  milk,  juat  tlie  same  sa  butter  and 
eheese  and  condensed  milk  were  not  thein- 
nelvea  milk.  The  court  further  stated  that 
a  different  case  would  be  presented  if  such  a 
product,  after  baving  been  extended  into 
the  form  in  which  it  wbb  intended  to  be  sold 
and  uaed,  had  been  further  altered  by  the 
addition  of  water  or  any  foreign  Bubatance. 
And  in  Banks  v.  Wooler,  81  L.  T.  X.  S. 
78.i,  04  J.  P.  245,  IB  Cox,  C.  C.  432,  it  was 
held  that  the  addition  of  10  per  eent  water 
to  milk  was  permissible  under  S  6  of  the 
sale  of  food  and  drugs  act,  187.i,  where, 
after  eueh  addition,  the  mill:  was  excep- 
tionally  good,   the   butter   fat   being   above 

In  Karlem  t.  Hadinger,  147  H'ia.  78.  132 
X.  W.  591,  it  was  held  that  it  was  a  quea- 
tion  for  the  jury  as  to  whether  or  not  milk 
waa  adulterated  where  a  chemical  test 
showed  that  there  waa  17  per  cent  of  water 
in  the  milk,  but  the  defendant  and  hia  wife 
and  son,  who  attended  to  the  milkiu);  and 
delivery  of  the  milk,  testined  tbat  no  water 
was  added  to  the  milk. 

III.  Bleaching. 

The  combination  of  sulphnr  dioxide  witli 
gelatine  in  the  bleaching  pToceaii  eonstitHtes 
tiie  adulteration  of  food  by  the  addition  of 
sulphur  dioxide  where  the  gelatine  aa 
bleached  is  combined  with  sugar  and  other 
constituents  to  compose  candv.  Com,  v. 
Pflaum,  236  Pa.  294,  84  Atl.  842,  Ann.  Cas. 
1913E,  1287,  afBrming  50  Fa.  Super.  Ct 
35. 

In  Shawnee  Mill.  Co,  v.  Temple,  179  Fed. 
517,  it  was  held  that  it  waa  a  question  for 
the  jury,  or  for  the  court,  where  a  jury  is 
waived,  aa  to  whether  flour,  bleached  by 
artificial  processea  by  the  use  of  nitrogen 
|ieroifide  gas,  ie  flour  adulterated  "whereby 
inferiority  ia  concealed,"  .or  by  containing 
"added  poisonous  ingredients  which  may 
render  such  article  injurious  to  health." 

IT,  Freeerratlve. 

The  use  of  a  poiaonoua  or  deleterious  pre- 
servative haa  been  held  to  constitute  an 
adnlteration. 

Thna,  in  State  v.  Schlenker,  112  Iowa. 
642,  61  I,.R.A.  347,  84  Am.  St.  Rep.  360,  84 
N.  W.  698.  it  was  held  that  under  §  4990 
I,.R.A.  19158. 


luloid,  27  C.  C.  A.  231,  54  U.  S.  App.  273, 
82  Fed.  627;  United  States  v.  Jobnaon, 
177  Fed.  313,  affirmed  in  221  U.  S.  488, 
55  L.  ed,  823,  31  Sup.  Ct.  Rep.  627. 

The  purpose  of  the  food  law  is  to  prevent 
the  sale  of  fraudulent  and  unbealthful  prod- 
United  States  v.  Morgan,  222  U.  S.  274, 
281,  56  L.  ed.  198,  200,  32  Sup.  Ct.  Rep. 
81;  United  Statea  v.  Johnson,  177  Fed. 
315,  atQrmed  in  221  U.  S.  488,  55  L.  ed.  823, 
31  Sup.  Ct.  Rep.  627;  United  States  v.  One 
Car  Load  of  Corno  Ilorac  &  Uule  Feed,  188 

of  the  Code,  providing  that  the  addition  of 
water  or  any  other  substance  or  thing  to 
whole  milk  or  skim  milk,  or  partly  skimmed 
milk,  is  an  adulteration,  the  addition  of  a 
quantity  of  boracic  acid  for  the  purpose  of 
the  prevention  of  deeompoaition  is  an 
adulteration,  although  it  would  have  no 
harmful  efTect  on  tlie  consumers,  and  would 
not  operate  as  a  fraud  upon  them. 

And  in  Com.  v.  Cordon.  159  Mass.  8.  33 
X.  E.  709,  it  was  held  that  cream  to  which 
boraeic  acid  had  beon  added  was  adulter- 
ated milk  within  a  atatute  making  it  an 
offense  to  have  in  one's  possession,  with  in- 
tent to  sell,  milk  to  which  a  foreign  sub- 
stance had  been  added. 

And  in  St.  Louis  v.  Wortraan,  213  Mo. 
131,  112  S.  W.  .520.  the  court,  after  holding 
that  a  citv  ordinance  relative  to  adultera- 
tion of  mi'tk  was  inconsistent  with  a  state 
atatute,  and  that  there  could  be  no  prosecu- 
tion for  adulteration  of  milk  under  the  ordi- 
nanee,  remarked  that  under  the  sUtute  in 
question,  act  of  1907,  §  4,  providing  that 
food  shall  be  deemed  to  be  adulterated  if 
it  contains  any  added  substance  which  is 
poisonous  or  injurious  to  the  health,  the  ad- 
dition of  formaldehyde,  a  well-known  poison, 
to  milk  in  any  quantity,  would  be  a  viola- 
tion of  the  statute. 

And  in  Lansing  v.  State,  73  Xeb.  124,  102 
N.  W.  254,  it  waa  held  that  the  mixing  of 
milk  sweet,  containing  formaldehyde,  a 
poison,  with  milk,  constituted  an  adultera- 
tion within  the  pure  food  act  (Laws  of 
1897,  chap.  991,  providing  that  an  article 
of  food  should  be  deemed  to  be  adulterated 
if  any  substance  or  substances  had  been 
mined  with  it  bo  as  to  lower  or  depreciate 
or  injuriously  affect  its  quality,  strength,  or 
puri^,  or  if  it  contained  any  added  sub- 
stance or  ingredient  which  is  poisonous  or 
injurious  to  the  health,  or  any  deleterious 
substance  not  a  necessary  ingredient  in  ita 
manufacture. 

And  evidently,  formaldehyde,  a  poison,  ia 
a  "foreifrn  gubstance."  the  presence  of  which 
constitutes  an  adulteration  of  milk.  Peo- 
ple V.  Bowen,  182  N.  Y.  1,  74  X.  E.  489. 

The  addition  of  salicylic  acid,  a  poison,  in 
however  email  amount,  to  raspberry  syrup, 
conatitutes  aji  adulteration  by  the  addition 
of  a  "substance  or  ingredient  which  is  poi- 
eonona   or   injurious   to   health."     Com.    t. 
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Fed.  463;  United  States  t.  Five  Boxes  of 

Aiafoetida,  IS]  Fed.  S65;  United  States  v. 
1»50  Boxes  of  Macaroni,  ISl  Fed.  427; 
Vnited  States  v.  Buffalo  Cold  Storage  Co. 
179  Fed.  aefi;  French  Silver  Dragee  Co.  v. 
United  States,  103  C.  C.  A.  318,  179  Fed. 
S24;  Ex  parte  Kohler,  74  Cal.  42,  15  Pao. 
436. 

Uliere  the  purpose  of  a  statute  is  in  gen- 
eral the  same  as  that  of  the  common  law, 
it  will  be  presumed  that  the  legislature  in- 
tended   to    re-enact,    in    statute   form,    the 

Standard  Oil  Co.  t.  United  States,  221 
U.  S.  1,  50,  80,  55  L,  ed.  819,  614,  645,  34 


L.R.A.(N,S.)  834,  31  Sup.  Ct.  Rep.  502, 
Ann.  Cas.  1912D,  734;  United  States  v. 
Carll,  105  U.  S.  Bll,  26  L.  ed.  1135,  4  Am. 
Crim.  Rep.  348;  Kepner  v.  United  States, 
IBS  U.  S.  100,.  1S5,  132,  49  L.  ed.  114,  122, 
125,  24  Sup.  Ct.  Rep.  797,  1  Ann.  Cas. 
855;  United  States  v.  Sangcs,  144  U.  S.  310, 
311,  36  L.  ed.  445,  446,  12  Sup.  Ct.  Rep. 
009;  United  States  t.  Wong  Kim  Ark,  169 
U.  S.  649.  653,  42  L.  ed.  890,  892,  la  Sup. 
Ct.  Rep.  456;  Moore  v.  I'nited  States,  91 
U.  S.  270,  274,  23  L.  ed.  348,  347;  8  Cyc. 
380. 


law, 


Kevin,  202  Fa.  23,  90  Am.  St.  Rep.  G13,  51 
Atl.  594. 

In  Btssman  v.  SUte,  9  Ohio  C.  C.  714,  6 
Ohio  C.  D.  712,  the  court  remarked  that  the 
Addition  of  salieylie  acid,  a  substance  in- 
jurious to  the  health,  and  not  a  necessary 
ingredient  in  the  manufacture  of  tomato 
ketchup,  constituted  an  adulteration. 

In  Com.  V-  New  England  Maple  Syrup  Co. 
217  Mass.  432.  105  N.  E.  453,  it  was  held, 
under  a  statute  providing  that  an  article 
of  food  shall  be  deemed  to  be  adulterated 
"if  it  contains  any  added  antiseptic  or 
preservative  substance  except  common  table 
salt,  saltpeter,  cane  sugar,  alcohol,  vinegar, 
apices,  or,  in  smoked  food,  the  natural 
products  of  the  smoking  process,"  and  under 
an  amendment  prohibiting  the  use  of  "cane 
sugar  in  maple  syrup,  maple  sugar,  honey, 
cocoa  or  any  other  food  product  in  which 
the  presence  of  cane  sugar  as  a  preservative 
is  unnecessary,"  that  a  syrup  sold  as 
"Golden  Tree  Syrup,"  consisting  of  a  com- 
pound of  maple  sugar,  cane  sugar,  and 
water,  was  adulterated,  as  the  statute,  as 
Rmended,  prohibited  the  nse  of  cane  sugar 
as  a  preservative  in  maple  syrup  and  the 
other  designated  foods. 

But,  in  Curtice  Bros.  Co.  v.  Barnard.  126 
C.  C.  A.  411,  209  Fed.  589,  it  was  held 
that  the  terms  "common  table  salt"  and 
"cane  sugar,"  in  the  Laws  of  Indiana  of 
1907,  chap.  104,  S  2,  II  7,  providing  that  an 
article  shall  be  deemed  adulterated  if  it 
contains  "any  added  substanre  except  com- 
mon table  salt,  saltpeter,  cane  sugar,  vine- 
gar, spices,"  or  "other  harmless  preserva- 
tives whose  use  is  authorised  by  the  state 
board  of  health,"  were  used  generically  so 
as  to  apply  to  and  Include  beet  sugar  and 
rock  salt. 

r  CO  II  fa  nil- 


Food  may  be  adulterated  where  it  acci- 
dentally contains  a  filthy  or  decomposed  sub- 
stance,  or  other  harmful  snbstance. 

Thus,  in  Dade  v.  United  States,  46  A  pp. 
D.  C.  84,  writ  of  certiorari  denied  in  229  U. 
S.  610.  37  L.  ed.  1351,  33  Sup.  Ct.  Rep. 
771,  it  was  held  that  milk  containing  vege- 
-table  bacteria  such  as  colon  bacilli  and 
«treptocoeci  in  large  numbers,  due  to  direct 
t.R.A.19]3B. 


deposit  of  fecal  matter  in  the  milk,  causing 
destruction  of  the  sugar  in  the  milk  and 
decomposition,  was  adulterated  within  the 
meaning  of  the  Federal  act  of  1908. 

And  under  Rev.  Laws  [Mass.]  chap.  56. 
%  56.  one  is  guilty  of  the  violation  of  the 
statute  where  he  has  in  his  possession,  with 
intent  to  sell  the  same,  milk  in  which  cow 
dung  is  present,  although  it  was  not  added 
or  caused  by  his  previous  voluntarv  act. 
Com.  V.  Graustein  i,  Co.  209  Mass.  38,  95 
N.  E.  97. 

In  Gait  V.  United  SUtes,  39  App.  D.  C. 
470,  it  was  held  that  the  presence  of  worms, 
insects,  and  beetles,  together  with  the  husks 
and  excreta  of  the  worms,  in  flour,  rendered 
it  tllthy  within  the  meaning  of  the  Federal 
act.  The  court  went  further  and  stated  that, 
even  conceding  that  the  worms,  insects,  and 
beetles  could  be  separated  therefrom,  the 
flour  would  still  be  contaminated  by  reason 
of  its  contact  with  them,  and  it  would  still 
contain  more  or  less  husks  and  excreta 
from  the  worms,  and  would  still  be  filthy 
within  the  meaning  of  the  act. 

In  United  States  v.  Sprague.  208  Fed. 
419,  it  was  held  that  outers  which  were 
sold  without  being  taken  from  the  shell,  and 
which  contained  bacilli  liable  to  cause  dis- 
ease to  such  an  extent  as  to  make  them 
dangerous  for  food  purposes,  were  adulter- 
ated in  that  they  consisted  "in  part  of  a 
filthy,  decomposed,  and  putrid  animal  and 
vegetable  substance,"  even  though  the  pres- 
ence of  such  bacilli  was  not  due  to  an  ad- 
dition by  the  hand  of  man.  hut  by  the 
course  of  nature. 

In  United  States  v.  443  Cans  of  Froeen 
Fgg  Product,  113  C.  C.  A.  457,  193  Fed. 
aSH,  reversed  in  228  U.  S.  1T2,  57  L.  ed.  174. 
33  Slip.  Ct.  Hep.  50,  on  other  grounds,  it 
was  held  that  a  frozen  egg  product  made  out 
of  seconds  and  checks,  and  mixed  with  10 
per  cent  sugar,  the  presence  of  which  aided 
in  retaining  the  flavor  of  the  eggs  while 
frozen,  but  in  hastening  decomposition  when 
melted,  was  adulterated  by  containing  "a 
decomposed"  substance,  where  the  product, 
when  thawed  and  beaten,  |;BVe  out  a  stron|; 
odor  of  rottenness,  and  cakes  made  of  the 
product^  if  broken  tyhile  hot,  gave  off  a 
strong  odor  of  rotten  eggs,  and,  when  dis- 
tilled, gave  off  an  odor  of  decomposed  fish, 
and,   nhen   injected  into  guinea   pigs,   pro-  . 
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must  be  held  to  be  ft  necessary  element,  un- 
d<?r  tlic  aectioQ  in  quMtion,  of  tht>  definition 
of  tlie  words  used  in  the  present  statute. 
■  Bishop,  Cnm.  Law,  8th  ed.  ^  491;  19  Cyc. 
1086,  note  3;  State  v.  Norton,  24  N.  C.  (2 
Ired.  L.)  40;  Goodrich  v.  People,  19  N.  Y. 
378;  State  t.  Buckman,  8  N.  H.  203,  29  Am. 
Dec.  646;  SUte  v.  Smith.  JO  N.  C.  (3 
Hawks)  378,  14  Am.  Dec.  504;  Craft  v.  Par- 
ker, W.  t  Co.  96  Mich.  243,  21  L.R.A.  140, 
55  N.  VV.  812. 

Mr.  Juatiet'  Uuy  deliveri^  the  opinion  of 
the  court: 

The  petitioner,  the  United  States  of 
America,  proceeding  under  g  10  of  the  food 
and  drugs  act  {34  SUt.  at  L.  768,  chap. 
3015,    U.    8.    Comp.    Stat.    Supp.    1011,    p. 

duced  sickneBB  and  death,  while  the  injec- 
tion of  fresh  egg  products  had  no  harmful 
effect. 

And  in  United  Statfs  v.  13  Crates  of 
Frozen  Eggs,  208  Fed.  050,  affirmed  in  215 
Fed.  584,  it  was  held  that  eggs  which  have 
been  released  from  the  sheila  and  frozen, 
but  which,  by  reason  of  decay,  have  become 
so  far  decomposed  that  the;  are  not  fit  for 
human  food  or  consumption,  are  adulter- 
ated for  the  reason  that  they  consiat  "of  a 
Hit  by  and  decomposed  or  putrid  animal" 
substance. 

And  in  Ooulder  v.  Roc*.  70  L.  J.  K.  B. 
N.  S.  747  Iieoi]  2  K.  B.  290,  84  L.  T. 
N.  S,  719.  40  Week.  Rep.  684,  85  J.  P.  648, 
19  Cox,  C.  C.  725,  17  Times  L.  R.  503,  it  was 
held  that  beer  which  accidentally  contained 
added  arsenic,  a  poisonous  noningredient  of 
beer,  which  was  injiirious  to  health,  to  the 
extent  of  i  grain  per  gallon,  was  beer  which 
"was  not  of  the  nature,  substance  and  qual- 
ity of  the  article  demanded  by  the  pur- 
rhsaer,"  within  |  6  of  the  sale  of  food  and 
drugs  act  of  1S75. 

In  United  States  r.  200  Cases  of  Adulter- 
ated Tomato  Catsup,  211  Fed.  780,  it  was 
held  that  tomato  catsup  which  was  manu- 
factured from  pulp  screened  from  peelings, 
cores,  and  by-products  of  toniatocs,  obtained 
In  the  course  of  their  preparation  for  can- 
ning, and  which  contained  bacteria,  yeast, 
and  mold  In  very  large  and  unusual  quan- 
tities, was  "decomposed"  and  "adulterated," 
whether  injurloua  to  health  or  not. 

VI.  Color  or  flavor. 

For  earlier  cases  on  use  of  coloring  matter 
in  foodatulfs.  oils,  etc.,  as  adulteration,  aee 
23  L.R.A.(N.S.)   1234. 

The  addition  of  a  coal-tar  dye  known  as 
"martius  yet  tow,"  a  poison,  in  macaroni, 
to  change  its  natural  color  and  make  its  ap- 
pearance more  inviting,  constitutes  an 
adulteration,  especially  where  the  use  there- 
of tends  to  mislead  and  deceive  the  public, 
end  the  accumulative  effect  of  the  poison 
will  be  injurious  to  health.  i:nlted  States 
V.  1.0i)0  Boxes  of  Macaroni,  181  Fed.  427. 

In  French  Silver  Dragee  Co.  v.  United 
I,.Rji.lfllSI(. 


1354),   by   libel   filed   in   the  district  court 

of  tbc  United  States  for  the  weatern  dis- 
trict of  Missouri,  sought  to  seize  and  con- 
demn 023  Backs  of  flour  in  Uie  possession 
of  one  Terry,  which  had  been  shipped  from 
Lexington,  Nebraska,  to  Castle,  Missouri, 
and  which  remained  in  original,  unbroken 
packages.  The  judgment  of  the  district 
court,  upon  verdict  in  favor  of  the  govern- 
ment, was  reversed  by  the  circuit  court  of 
appeals  for  the  eighth  circuit  (121  C.  C.  A. 
23,  202  Fed.  6i5l,  and  this  writ  of  cer- 
tiorari  is  to  review   the  judgment  of  that 

The  amended  libel  charged  that  the  flour 
had  been  treated  by  tlie  "Alsop  Process," 
so  called,  by  which  nitrogen  peroxide  gas, 
generated   by   electricity,    was    mixed   wit^ 

States,  103  C.  C.  A.  310,  179  Fed.  824,  the 
court,  in  construing  the  clauses,  "or  other 
mineral  substance  or  poisonous  color  or 
flavor  or  other  ingredients  deleterious  or 
detrimental  to  health,"  in  g  7  of  the  pure 
food  act  of  1006,  providing  that  in  the  case 
'  of  confectionery  an  article  shall  be  deemed 
to  be  adulterated  "if  it  contain  terra  alba, 
barytes,  talc,  chrome  yellow  or  other  min- 
eral Bubetancea  or  poisonous  color  or  flavor, 
or  other  ingredient  deleterious  or  detri- 
mental to  health,  or  any  vinous,  malt  or 
spirituoua  liauor,  or  compound  of  narcotic 
drug,"  held  that  as  the  purpose  of  the  stat- 
ute was  to  prevent  deceit  and  false  pre- 
tensea  in  the  sale  of  food  and  drugs,  ana  to 
safeguard  the  public  health,  such  clauaea 
should  be  construed  as  meaning  that  the 
use  in  confectionery  of  chrome  yellow,  or 
other  poisonous  mineral  substancea,  or 
poiaonouB  color  or  flavor,  made  it  unlaw- 
fully adulterated;  that  the  use  in  confec- 
tionery of  terra  alba,  barytes,  talc,  or  other 
mineral  substance,  whether  injurious  to 
heal  til  or  not,  for  purposes  of  deception, 
made  it  unlawfully  adulterated;  that  the 
use  in  confectionery  of  any  ingredient  what- 
soever which  is  deleterious  or  detrimental  to 
health  made  it  unlawfully  adulterated;  but 
that  the  use  of  pure  silver  simply  for  a 
decorative  Coloring,  inasmuch  aa  the  silver 
waa  not  uaed  for  purposes  of  deception,  and 
was  not  detrimental  to  health,  did  not  con- 
stitute an  adulteration. 

In  State  v.  Intoxicating  Liquors,  106  Me. 
142.  70  Atl.  207,  the  court  held  that  there 
was  no  adulteration  of  intoxicating  liquors 
where  the  only  evidence  as  to  adulteration 
was  that  the  liquors  were  colored  and 
slightly  sweetened  by  burnt  sugar,  and  there 
was  no  evidence  as  to  the  extent  of  the 
coloring  or  the  quantity  or  percentage  of 
sugar  used,  or  that  it  was  harmful,  and  no 
evidence  tbat  it  increased  the  residnum 
above  tbat  permitted  by  the  pure  food  act. 

In  FricDd  v.  Maap.  2  L.  O.  H.  1317,  68  J, 
P.  589,  it  was  held  that  there  was  no  de- 
livery to  a  purchaser  of  an  article  of  food 
which  was  "not  of  the  nature,  substance  and 
quality  of  the  article  demanded"  by  the 
purchaser    where   the   purchaser   aakcd   t«r 
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atmosplieric  air,  and  the  mixture  tlien 
brought  in  contact  with  the  flour,  and  that 
it  wai  thereby  adulterated  under  the  fourth 
and  fifth  Bubdiviaiona  of  §  T  of  the 
Dsmelj,  ( 1 }  in  that  the  flour  had  been 
mixed,  colored,  and  stained  in  a  ma' 
wherebj  damage  and  inferiority  were 
cealed  and  the  flour  given  the  appearance 
of  a  better  grade  of  flour  than  it  really 
waa,  and  (2)  in  that  the  flour  had  been 
caused  to  eontain  added  poisonoua  or  ot 
ftdded  deleteriouB  ingredienta,  to- wit, 
tritea  or  nitrite  reacting  material,  nitrogen 
peroiide,  nitrous  acid,  nitric  acid,  and  other 
poisonous  and  deleterious  substances  which 
might  render  the  flour  injurious  to  heaitb. 
The  libel  also  charged  tliat  the  flour  waa 
adulterated   under   the   first   aubdivisioi 

preserved  peas  and  received  preserved  ; 
containing  a  small  amount  of  copper,  w 
was  used  for  coloring,  it  appearing  that 
the  copper  was  not  present  in  eufflcicnt 
quantities  to  injure  health,  nor  in  greater 
quantities  than  usually  found  in  preserved 


rtl.  Entire  ttubatUntlon. 

In  Knight  v.  Rowers,  L.  B.  14  Q.  B.  Dlv. 
845,  it  appears  that  there  is  no  adulteration 

by  substitution  of  an  entirely  different  arti- 
cle for  that  demanded  by  the  purchaser,  but 
that  g  6  of  the  food  and  drugs  act  of  18T5, 
providing  that  "no  person  shall  sell  to  the 

firejudice  of  the  purchaser  any  article  of 
Dod  or  any  drug  which  is  not  of  the  nature, 
substance  and  quality  ot  tho  article  de- 
manded hy  such  purchaser,"  covers  such  a 
substitution,  and,  accordingly,  it  was  held 
in  this  case  that  the  substitution  of  savin 
for   saffron   constituted   a   violation   of   the 

In  People  v.  Lewis,  131  App.  Div.  330, 
115  N.  Y.  Supp.  soft,  it  was  held  that  a 
complaint  was  suflieient  wliich  alleged  that 
the  defendant,  at  a  apeciflcd  time  and  place, 
exposed  for  sale,  offered  for  sale,  and  sold 
adulterated  and  mishranded  food,  in  viola- 
tion of  the  agricultural  laiv  as  enacted  by 
chapter  524*of  Laws  1!)D^,  and  amended  by 
chap.  100  of  Laws  of  l()Oj  (relsting  to 
adulterated  and  misbranded  food,  and  pro- 
hibiting the  exposure  for  sale,  offer  for 
sale,  and  actual  sale  thereof |,  "in  that  the 
aaid  defendant  did  then  and  there  expose 
for  sale,  offer  for  sale,  and  sell  a  certain 
suits tance  or  compound  as  and  for  lard, 
which  was  not  in  fact  lard,  and  was  an  imi- 
tation of  lard,  and  an  adtilteratcd  and  mis- 
branded  article  of  food,  within  the  provi- 
sions of  tlie  aforesaid  ""'" —  " 


In  People  v.  Park,  80  App.  Div.  2-')5.  CO 
N.  Y.  Supp.  1120.  it  was  held  that  there  was 
an  adulteration  by  the  substitution  of  "an 
inferior  or  cheaper  substance,"  where  an 
,L.R.A.1016B. 


g  7,  and  was  misbrsnded;  but  the  govern- 
ment docs  not  urge  these  features  of  the 
case  here.  The  verdict  was  bread  enough 
to  cover  the  charge  under  the  first  sub- 
division of  9  7,  hut  in  the  view  we  take 
of  the  case  as  to  the  instruction  of  the 
court  under  subdivision  6  need  not  b« 
noticed. 

The  Lexington  Mill  &  Elevator  Company, 
the  respondent  herein,  appeared,  claiming 
the  flour,  and  answered  the  libel,  admitting 
that  the  flour  had  been  treated  by  the  Al- 
sop  Process,  but  denying  that  it  had  been 
adulterated,  and  attacking  the  constitution- 
ality of  the  act. 

A  special  verdict  to  the  effect  that  the 
flour  was  adulterated  was  returned  and 
judgment    of    condemnation    entered.      The 

article  sold  as  "Eiffel  Tower  Lemonade," 
and  purporting  by  its  label  to  be  made  of 
concentrated  lemons,  contained  tartaric  add 
a  cheaper  substance  than  lemon  juice,  and 
citric  acid,  in  place  of  lemon  juice,  and  oil 
of  lemon,  made  from  the  rind  of  lemons,  to- 
gether with  sugar. 

And  in  White  v.  Bvwatcr,  L.  R.  19  Q. 
B.  Div.  592,  36  Week.  Rep.  290,  51  J.  P.  821, 
it  was  held  that  tincture  of  opium  con- 
taining less  than  one  third  of  the  proportion 
of  opium  and  a  little  more  than  one  half 
the  proper  quantity  of  alcohol  prescribed  by 
the  British  Pharmacopoeia  was  not  of  the 
"nature,  substance  and  quality"  of  tincture 
of  opium  demanded  by  the  purchaser,  al- 
though the  purchaser  did  not  ask  that  the 
preparation  be  compounded  according  to 
such  standard. 

And  where  a  customer  asks  a  druggist  for 
mercury  ointment,  a  drug  included  in  the 
British  Pharmacopoiia,  and  is  supplied  with 
mercury  ointment  that  is  deficient  in  mer- 
cury, there  is  a  violation  of  S  G  of  the  sale 
of  food  and  drugs  act  of  1975  by  scllinR,  to 
the  prejudice  of  the  purchaser,  a  drug  which 
is  not  "of  the  nature,  substance  and  quality 
of  the  article  demanded  by  the  purchaser." 
although  the  druggist  is  not  specifically 
asked  by  the  purchaser  to  prepare  the  oint' 
mcnt  in  accordance  with  the  standard  of 
quality  proacritied  by  the  British  Phnr- 
macopteia.  Dickins  t.  Randerson.  70  !•■  T. 
K.  B.  X.  S.  Ui  [1901]  1  K.  R.  437,  94  L. 
T.  X.  S.  204,  fi5  .T.  P.  2fi2,  19  Cos,  C.  C. 
643,  17  Times  h.  R.  224, 

In  Adams  v.  New  England  Maple  Svrup 
Co.  210  Mass.  475,  07  N.  E.  85,  it  was  held 
that  tlicrp  was  not  a  sale  of  adulterated 
maple  sugar  where  the  buyer  ordered  a 
quantity  of  blended  maple  sugar,  a  well- 
known  article  in  the  trade,  which  should 
contain  "as  much  maple  sugar  as  the  sellers 
could  put  into  the  compound  for  the  price," 
and  he  received  a  compound  composed  of 
maple  sugar  and  granulated  sugar,  known 
in  the  trade  as  blended  maple  sugar. 

The  statute  involved  in  the  Adams  Case, 
supra  (Revised  Imvb,  chap.  75),  %  19,  states 
in  substance  that  food  shall  be  deemed  to 
be   adulterated   it  any   substance   baa   been 
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case  was  taken  to  the  circuit  court  of  ap- 
peals upon  writ  of  error.  The  rcBpon<1ent 
toutended  that,  auioDg  other  errors,  the  in- 
structiona  of  the  trial  cnurt  aa  to  adulter- 
Htion  were  erroneous  and  that  the  act  was 
unconstitutional.  The  circuit  court  of  ap- 
[leaU  held  that  the  testimony  wan  inauffi- 
cient  to  show  that  by  the  bleaching  procesB 
the  flour  was  ao  colored  ua  to  conceal  in- 
feriority, and  BUS  thereby  adulterated, 
within  the  proviiiions  of  subdivision  4. 
Tliat  court  also  held — and  this  holding 
^ivea  rise  to  tlie  principal  controversy  here 
— that  the  trial  court  erred  in  instructing 
the  jury  that  the  addition  of  a  poisonous 
snbstanee,  in  any  quantity,  would  adulter- 
ate the  article,  for  the  reason  that  "the 
possibility   of  injury  to  health  due  to  the 


added  ingredient,  and  in  the  quantity  in 
wliich  it  is  added,  is  plainly  made  an  es- 
sential element  of  the  prohibition."  It  did 
not  pass  upon  the  constitutionality  of  the 


V  of  i 


rulings 


]  the  a 


The  case  requires  a  construction  of  thr 
food  and  drugs  act.  Parts  of  the  statute 
pertinent  to  this  case  are: 

"Sec.  7.  That  for  the  purposes  of  this  act 
an  article  shall  be  deemed  to  be  adulter- 
ated:    .     .     . 

"In  the  case  of  food: 

"First.  If  any  substance  has  been  mited 
and  packed  with  it  so  as  to  reduce  or  lower 
or  injuriously  affect  its  quality  or  strength. 

"Fourth.    If    it   be    mixed,    colored,    pow 


mixed   with   it  so  as   to  reduce,  depreciate, 
or  injuriously  affect  its  quality,  strength,  or 

Eurity,  if  nn  inferior  or  cheaper  substance 
as  been  substituted  for  it,  wholly  or  in 
part,  or  if  it  is  an  imitation  of  or  sold 
under  the  name  of  another  article;  but  that 
such  provision  should  not  apply  to  mixtures 
or  compounds,  not  injurious  to  health,  and 
which  are  recognized  as  ordinary  articles 
or  ingredifflits  of  articles  of  food,  if  every 
paclcaBC  sold  or  offered  for  sale  is  distinctly 
)....i  T  __  _  -.-... ..-^  jjj  compound  with  the 
i,  of  each  ingredient  there- 

9  adulteration  o(  "Grena- 
he  substitution  of  a  com- 
pound sugar  syrup  made  out  of  sugar,  citric 
and  tartaric  acids,  and  the  juices  of  certain 
fruits,  wholly  or  in  part  tlierefor,  where  the 
common  acceptation  of  the  term  meana  not 
that  the  syrttp  is  actually  made  from  ])ome- 
granates,  but  that  it  poBsesscs  a  certain 
characteristic  flavor  and  color  desired  by 
consumers.  United  States  v.  30  Cases  of 
Syrup,  1»B  Fed.  D32. 

Marmalade  to  which  is  added  13  per  cent 
of  starch  glucose  is  not  an  article  of  food 
"which  is  not  of  the  nature,  substance  and 
quality  demanded  by  the  purchaser,"  within 
S  0  of  the  English  sale  of  food  and  drugs 
net.  where  there  is  no  legal  standard  for 
marmalade,  and  it  is  tiie  custom  of  manu- 
faclurers  to  use  starch  glucose  in  the  manu- 
facture thereof,  especially  where  the  glucose 
liaa  no  harmful  effect,  but,  on  the  contrary, 
prevents  the  marmalade  from  crystallizing, 
and  has  a  tendency  to  prevent  mildewing 
and  fermentation-  Smith  v.  Wisden,  20 
CoK,  C.  C.  135,  06  J.  P.  150,  H.)  L.  T,  X. 
S.  760,  18  Times  L.  R.  02. 

And  it  has  been  hold  that  the  word 
"adulteration"  in  the  Federal  act  means 
"to  corrupt,  debase,  or  make  impure  by  any 
mixture  of  a  foreign  or  vicious  substance,' 
and  that  an  article  sold  as  'Nectar  Choice 
Flavor  of  Vanilla"  is  not  adulterated  simply 
because  it  does  not  contain  any  extract  of 
vanilla,  it  not  appearing  that  '■extract" 
and  "flavor"  are  synonymous  in  meaning. 
I'nitcd  .States  v.  St.  Louis  Coffee  A  Spice 
Mills,  139  Fed.  IDl. 
J..ii.A.191SB. 


IX.  A»  dependent  iipon  palaoning  effect. 

The  introduction  of  salicylic  acid,  an  in- 
gredient which  is  injurious  to  health,  in  any 
quantity,  in  beer  which  is  sold  as  food,  con- 
stitutes an  adulteration.  State  v.  Hutchin- 
son, 55  Ohio  St.  573,  45  N.  E.  1043. 

In  United  SUtes  v.  40  Barrels  and  20 
Kegs  of  Coca  Cola,  215  Fed.  535,  afErming 
101  Fed.  431,  it  was  held  that  a  compound 
food  product  known  in  the  market  as  Coca' 
Cola,  and  consisting  of  a  sweet  symp  colored 
with  caramel,  phosphoric  acid,  lemon  juice, 
and  other  minor  ingredients,  including  in- 
gredients derived  from  coca  leaves  and  cola 
nuts,  and  containing,  as  an  eaaential  ingredi- 
ent, caffeine,  was  not  adulterated  merely  be- 
cause the  caffeine  was  poisonous  or  deleteri- 
ous to  health,  where  it  was  properly  labeled, 
as  such  ingredient  was  not  "an  added" 
poisonous  or  deleterious  ingredient  which 
might  be  dangerous  to  the  liealth. 

But  in  L'nith)  States  v.  Lexisqton 
Mill  S:  Elkvatok  Co.  the  court  held  that  the 
addition  of  poisonous  substances  to  flour 
did  not  constitute  an  adulteration,  where 
added  in  such  small  quantities  as  not  to  in- 
jure health,  under  §  7,  subdiv.  5  of  the  pure 
food  act,  providing  that  an  article  shall  be 
deemed  to  be  adulterated  "if  it  contains  any 
added  poisonous  or  other  added  deleterious 
ingredient  which  mav  render  such  article 
injurious  to  health."  In  Com.  v.  Kevin,  202 
Pa.  23,  90  Am.  St.  Rep.  613.  51  Atl.  504, 
it  is  the  addition  of  a  noisonoua  substance 
that  is  prohibited,  white  in  the  principal 
caKe  no  offense  is  committed  unless  the 
poison  is  present  In  the  article  in  such 
quantities  that  it  may  injure  health. 

And,  in  People  v.  Bisehoff,  14  N.  Y.  S.  R. 
581,  it  was  held  that  there  is  no  adultera- 
tion of  canned  peas  unless  they  contain 
poison,  within  the  Laws  of  1881,  chap.  407, 
defining  adulteration  of  food  to  be  the  ad- 
dition of  any  poisonous  ingredient  or  any 
ingredient  which  renders  it  injurious  to 
the  health  ot  persons  using  it. 

X.  Abntrtlrtion  of  valiiabln  contititilenl. 

Some  cases  hold  that  the  abstraction  of  % 
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dered,  coated,  or  stained  in  a  manner  where- 
by damage  or  inferiority  is  concealed. 

"Fiftli.  If  it  contain  any  added  poisonous 
or  other  added  deleterious  ingredient  which 
may  render  euch  article  injurious  to  he&ltb. 

"Sec.  10.  That  any  article  of  food,  drug, 
or  liquor  that  is  adulterated  or  mlBbrandcd 
within  the  meaning  of  this  act,  and  is  be- 
ing transported  from  one  state,  territory, 
diatrict,  or  insular  possession  to  another 
for  sale,  or,  Laving  been  transported,  re- 
mftins  unloaded,  unsold,  or  in  original  un- 
broken pftclcages,  .  .  .  shall  be  liable  to 
he  proceeded  against  in  any  district  court 
of  the  United  States  within  the  district 
where  the  same  is  found,  and  seized  for  con- 
fiscation by  a  process  of  libel  for  condemna- 


tion. And  if  such  article  is  condemned  as 
being  adulterated  or  misbranded,  or  of  a 
poisonous  or  deleterious  character,  within 
the  meaning  of  this  act,  the  same  shai)  lie 
disposed  of  by  destruction  or  sale,  as  the 
said  court  may  direct." 

^Vithout  reciting  the  testimony  in  detail 
it  is  enough  to  say  that  for  the  government 
it  tended  to  show  that  the  added  poisonous 
substances  introduced  into  the  flour  by  the 
Alsop  Process,  in  the  proportion  of  l.S 
parts  per  million,  calculated  as  nitrogen, 
may  be  injurious  to  the  health  of  those  nho 
use  the  tlour  in  bread  and  other  forms  of 
food.  On  the  other  hand,  the  testimony  for 
the  respondent  tended  to  show  that  the 
process  does  not  add  to  the  flour  any  poi- 
sonous or  deleterious  ingredients  which  can 


valuable  constituent  constitutes  an  adultera- 

Thus,  it  has  been  held  that  where  the 
effect  of  the  removal  of  a  part  of  the  cream 
from  milk  was  to  reduce  tne  milt  solids  be- 
low 13  per  cent,  the  defendant  could  be  con- 
victed upon  a,  complaint  charging  him  with 
Belling  adulterated  milk,  to  wit,  milk  con- 
taining less  than  13  per  cent  of  milk  solids, 
unless  he  sold  it,  not  as  pure  milk,  but  as 
skim  milk,  and  out  of  a  vessel,  can,  or  pack- 
age marked  aa  required  hv  law.  Com.  v. 
Tobias.  141  Mass.  129,  6  N.  £.  217. 

Milk  from  which  cream  has  been  removed 
is  adulterated  milk  within  the  Laws  of 
1893,  chap.  338,  S  322,  defining  adulterated 
milk  as  milk  from  which  any  part  of  tiie 
cream  has  been  removed,  altliough  the  milk 
complies  with  the  Isw  in  other  respects,  con- 
taining no  more  than  88  per  cent  of  water 
and  the  requisite  percentage  of  solids  in 
fats,  and  is  in  fact  wholesome.  People  v. 
Koater,  121  App.  Div.  S32,  106  N.  Y.  Supp. 

See  also  St.  John  t.  Xew  York,  201  U.  S. 
633,  50  L.  ed.  896,  26  Sup.  Ct.  Rep.  554,  5 
Ann.  Cas.  009,  as  to  adulteration  of  milk 
bv  abstraction  of  cream. 

See  also  W.  H.  Small  &  Co.  v.  Com.  134 
Ky.  272.  120  S.  W.  361,  under  Dilution  or 
depreciation  of  quality,  as  tu  adulteration  of 
a  commercial  stock  food  product. 

Other  cases  hold  that,  under  the  circum- 
!)tances,  there  is  no  adulteration  by  removal 
of  a  valuable  constituent. 

Thus,  the  removal  in  the  course  of  manu- 
facture of  cocoa  from  the  cocoa  bean,  of  a 
large  percentage  of  the  fat.  does  not  consti- 
tute an  adulteration  by  the  removal  of  a 
vaiuable  or  necessary  constituent  or  ingredi- 
ent, where  the  product  would  otherwise  be 
too  greasy  to  be  salable,  and,  as  sold,  is 
wholesome,  and.  as  thus  manufactured,  has 
for  twenty- five  years  been  known  under 
tile  name  of  cocoa.  Rose  v.  State,  II  Ohio 
C.  C.  87,  B  Ohio  C.  D.  72. 

The  mere  fact  that  more  cream  is  removed 
by  the  centrifugal  process  than  by  the  old 
method  of  skimming  by  hand  does  not  re- 
sult in  the  abstraction  of  a  valuable  or 
necessary  eonstituent  or  ingredient,  so  aa 
L.R.A.1915B. 


to  constitute  the  adulteration  of  milk  sold 
as  "skimmed  milk."  Com.  v.  Uufnal,  185 
Pa.  3T6,  39  Atl.  10S2,  reversing  4  Fa.  Super. 
Ct.  301. 

In  Lane  v.  Collins,  54  L.  J.  Mag.  Cas.  N. 
8,  76,  L.  R.  14  Q.  B.  Div.  193,  62  U  T.  N.  B. 
257.  33  Week.  Rep.  3(i5,  49  J.  P.  89,  it  was 
held  that  a  milk  seller  was  not  guilty  under 
S  d  of  the  food  and  drugs  act  of  1875,  38 
and  39  Vict.  chap.  63,  of  selling,  to  the 
prejudice  of  the  purchaser,  an  article  of 
food  "which  was  not  of  the  nature,  sub- 
stance, and  quality  of  the  article  demanded 
by  such  purchaser,"  where  the  buyer  asked 
for  milk  and  was  supplied  with  skimmed 
milk  which  was  deficient  in  butter  fat  to 
the  extent  of  50  per  cent.  The  court  stated 
that  the  purchaser  was  supplied  with 
"milk."  although  it  had  been  skimmed,  and 
that  it  was  not  shown  that  what  was  ao  sup- 
plied was  other  than  what,  according  to 
the  ordinary  use  of  the  term,  a  purchaser 
might  reasonably  have  expected  to  get  from 
the  vendor  under  the  designation  of  "milk." 

In  Hall-Baker  Grain  Co.  v.  United  States, 
117  C.  C.  A.  318,  198  Fed.  614,  it  was  held 
that  there  was  no  adulteration  by  abstraction 
of  a  "valuable  constituent  of  the  article," 
wholly  or  in  part,  where  a  grain  dealer,  in 
pursuance  to  an  order  for  No.  2  red  wheat. 
subject  to  state  inspection,  without  inspect- 
ing the  wheat,  ordered  the  public  elevator 
to  ship  wheat  of  the  specified  grade  to  the 
buyer,  and  the  wheat  passed  inspection  in 
the  state  of  shipment,  but  did  not  pass  in 
the  state  of  its  destination,  because  it  con- 
tained a  larger  percentage  of  hard  wheat 
than  belonged  in  such  a  grade,  in  the  ab- 
sence of  evidence  that  part  of  the  red  wheat 
had  been  in  fact  abstracted,  as  the  contract 
was  for  No.  2  red  wheat,  subject  to  state  in- 
spection at  point  of  shipment. 


It  has  generally  been  held  that  the  mere 
failure  of  the  article,  whether  a  food  or  a 
drug,  to  come  up  to  the  standard  set  by 
law  as  to  ingredients,  is  an  adulteration. 

Thus,  in  People  v.  Worden  Grocer  Co.  1 18 
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In  any  manner  render  it  injurious  to  the 
health  of  a  conaumCT.  On  these  conflicting 
proofs  the  trial  court  vas  required  to  sub- 
mit the  case  to  tlie  jury.  That  court — 
after  stating  the  claims  of  the  parties,  the 
government  insisting  that  the  flour  was 
adulterated  and  should  be  condemned  if  it 
contained  any  added  poisonous  or  other  add- 
ed deleterious  ingredient  of  a  kind  or  char- 
acter which  was  capable  of  rendering  such 
article  injurious  to  health;  the  respondent 
contending  that  the  flour  should  not  be  con- 
demned unless  the  added  substances  were 
present  in  such  quantity  that  the  flour 
would  be  thereby  rendered  injurious  to 
health — gave    certain    instructions    to    the 


jury.     Part  of  the  eliarge,  excepted  to  by 
the  respondent  reads; 

"The  fact  that  poisonous  substances  are 
to  be  found  in  the  bodies  of  human  beings, 
in  the  air,  in  potable  water,  and  in  article* 
of  food,  such  as  ham,  bacon,  fruite,  cer- 
tain vegetables,  and  other  articles,  does  not 
justify  the  adding  of  the  same  or  other  poi- 
sonous substances  to  articles  of  food,  such 
as  flour,  because  the  statute  condemns  the 
adding  of  poisonous  substancea.  Therefore 
the  court  charges  you  that  the  government 
need  not  prove  that  this  flour,  or  food- 
stuffs made  by  the  use  of  it,  would  injure 
the  liealth  of  anv  consumer.  It  is  the  char- 
acter— not  the  quantlty^ — of  the  added  sub- 


Mich.  600,  77  N.  W.  315,  it  was  beld  that, 
under  the  Public  Acts  of  18B7,  act  No.  71, 
S  ],  providing  that  ail  cider  vinegar  should 
contain  not  less  than  one  and  three  fourths 
per  cent  by  weight  of  cider  vinegar  solids, 
and  %'2,  providing  that  aJl  fermented  vine- 
gar not  distilled  should  contain  not  less 
than  one  and  three  fourths  per  cent  by 
weight  of  solids,  and  not  less  than  two  and 
one  half  tenths  of  one  per  cent  of  ash  or 
mineral  matter,  cider  vinegar  which  did  not 
come  up  to  the  standard  was  adulterated. 

Whisky  is  »  drug  within  a  statute  de- 
fining the  term  "drug"  as  including  all 
medicines  for  internal  or  external  use,  and 
it  is  adulterated  where  it  falls  below  the 
standard  of  strength,  quality,  or  purity  re- 
quired by  statute.  State  v.  Hutchinson,  56 
Ohio  St.  82,  46  N.   E.   71. 

And  in  American  Linseed  Oil  Co.  v. 
Wheaton,  23  S.  D.  80,  4  L,R.A.(X.R,)  14B, 
125  N.  W.  127,  it  was  held  that  where  the 
statute  fixed  the  standard  as  to  the  purity  of 
linseed  oil,  all  oil  below  the  standard  was 
to  be  deemed  adulterated,  whether  anything 
injurious  had  been  added  or  not. 

And  also  in  I'eople  v.  Kibler.  109  N.  Y. 
321,  12  X.  E.  705,  it  was  held  that  the  viola- 
tion of  a  statute  was  proven  where  the 
milk  WHS  below  standard,  and  that  the  mo- 
tive was  immaterial. 

See  also  St.  John  v.  New  York.  201  U.  S. 
833,  50  I,,  ed.  890,  26  Sup.  Ct.  Rep.  554.  5 
Ann.  Cas.  90fl,  as  to  adulteration  of  milk 
where  the  milk  is  naturally  deficient  in  cer- 
tain  substances. 

And  where  a  statute  prescribes  a  stand- 
ar<l  as  to  the  percentage  of  water  and  of 
solids  and  milk  fats  in  milk,  an  excess  of 
water  or  deficiency  of  solids  or  milk  fats 
constitutes  an  adulteration.  State  ex  rel. 
.Smith  V.  Smith,  SB  Ohio  St.  Iftfi.  88  N.  K. 
1044;  Com,  V,  Hough.  1  P«.  Dist.  R.  51; 
State  V,  Luther.  20  R,  I.  472,  40  Atl.  9: 
Vandegrift  v.  Meihie,  08  X.  J,  L.  92.  40 
AtL  16;  People  v.  Butler,  140  App.  Div.  70.i. 
125  N.  Y.  Supp.  5ofl;  People  v,  I^essi 


Supp.  295 ;  People  v.  McDermott  Dairy  Co. 

J22  N.  V.  Supp.  294;  People  v,  Tsitsera,  138 
App.  Div.  446,  122  N.  Y.  Supp.  015. 

And   where  milk  is  not  up  to  the  statu- 
L.R.A.]ni5B. 


tory  standard  it  is  immaterial  that  it  wt« 
sold  just  as  it  came  from  the  cow.  People 
v.  Bowen,  182  N.  Y,  1,  74  N.  E.  48B ;  Peopla 
v.  McDermott  Dairy  Co.  132  N.  \.  Supp. 
32B;  People  v.  Cipperlv,  101  N.  Y.  634,  4 
N.  E.  107;  People  v.  Bosch,  128  App.  Di*. 
fifiO,  114  N.  Y.  Supp.  eS;  SUte  V.  Smyth, 
14  R.  L  100.  51  Am.  Hep.  344. 

A  complaint  alleging  that  the  defendant, 
at  a  time  and  place  named,  did  have  in  his 
"custody  and  possession  a  certain  quan- 
tity, to  wit,  one  pint  of  adulterated  milk, 
to  wit,  milk  then  and  there  containing  lesa 
than  13  per  cent  of  milk  solids,  with  intent 
then  and  there  unlawfully  to  sell  the  same," 
is  sufficient  under  the  Public  Statute,  chap. 
67,  §  6,  providing  that  no  person  shall  sell, 
or  have  in  his  possess  ion  with  intent  to 
sell,  "adulterated  milk,  or  milk  to  which 
water  or  any  foreign  substance  has  been 
added,  or  milk  produced  from  con's  fed  on 
the  refuse  of  distilleries,  or  from  sick  or 
diseased  cows."  Com.  v.  Keenan,  139  Mass. 
293.  2B  N.  E,  477, 

In  Com.  V.  Bowers,  140  Mass.  4S3,  5  N.  E. 
469,  a  complaint  similar  to  that  in  the 
Keenan  Case,  supra,  was  upheld,  and  the 
court  further  held  that  it  was  immaterial 
in  what  manner  the  quantity  of  milk  solids 
had  been  reduced  below  13  per  cent,  if  the 
intent  was  to  sell  the  milk  as  pure  milk, 
and  not  as  skim  milk. 

In  Splinter  v.  State,  140  Wis,  587,  123 
N.  W,  97,  it  was  held  that  the  possession 
with  the  intent  to  sell  of  17  cans  of  milk, 
6  of  which  were  below  the  statutory  stand- 
ard as  to  milk  fats,  constituted  an  ofTenee 
af^inst  the  statute  prohibiting  any  person 
to  sell,  offer  to  sell,  or  have  in  his  posses- 
sion for  the  purpose  of  sale,  any  adulterated 
milk,"  although  the  average  test  of  the  en- 
tire lot  was  above  the  legal  standard,  Thia 
case  seems  rather  questionable.  The  milk 
was  sold  under  contract  to  a  dairy  com- 
pany. Whether  or  not  the  milk  in  the  con- 
demned cans  would  reach  the  consumer  with- 
out being  mixed  with  the  other  milk  does 
not  appear.  The  court  seems  to  place  stress 
upon  the  fact  that  the  defendant  had  in 
his  possession  "any  adulterated  milk." 
Manifestly,  if  the  milk  was  sold  to  a  cream- 
ery where  it  would  be  all  mixed  to|^ther, 
or'  if  it  was  the  practice  of  the  dairy  com- 
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On  the  other  band,  the  rmpondent  in- 
tiated  that  the  law  is,  and  requested  tho 
court  to  charge  the  Jury: 

"That  the  burden  is  upon  the  prosecution 
to  prove  the  truth  of  the  charge  in  the 
lihel,  that  b;  the  treatment  of  the  jlour  in 
question  by  the  said  Alaop  Process  it  hits 
been  caused  to  contain  added  poiBOnous  or 
other  added  deleterious  ingredients,  to  wit, 
nitrites  or  nitrite  reacting  material,  which 
maj'  render  eaid  flour  injurious  to  health. 

"And  in  thie  connection  you  are  further 
instructed  that  it  is  incumbent  upon  the 
government  to  prove  tliat  any   soch  added 

pany  to  mix  the  milk  before  reselling,  the 
average  of  the  mill:  would  be  above  stand- 
ard, and  there  would  be  no  adulteration. 

In  Preston  v.  Redfern.  107  L  T.  X.  S. 
410,  76  J.  P,  S59.  10  L.  G.  R.  717.  28 
Times  L.  R.  435,  it  appears  that  the  court, 
if  the  sample  of  milk  taken  bad  been  a  fair 
Batnple,  would  have  held  that  millc  which 
did  not  meet  the  standard  set  by  the  board 
of  agriculture,  because  of  the  addition  of 
water,  was  adulterated,  as  not  being  "of  the 
nature,  substance  and  quality  of  the  article 
demanded"  by  the  purchaser,  within  S  G  of 
the  sale  of  food  and  drugs  act  of  1875. 

In  Smithies  v.  Bridge,  71  L.  J,  K,  B.  N,  8. 
555,  [1002]  2  K.  B.  13.  87  L,  T.  N.  S.  167, 
50  Week.  Hep.  6S6,  66  .T.  P.  740,  20  Cox,  G. 
C.  342,  18  Times  L.  K.  575,  it  was  held 
that  where  the  milking  was  done  at  inter- 
vals of  sistei^  hours  and  eight  hours,  re- 
spectively, and  the  milk  drawn  after  the 
Bixteen-hour  interval  was  abnormally  de- 
ficient in  butter  fat,  containing  30  per  cent 
less  than  the  required  amount,  the  milk 
sold  was  not  "of  the  nature,  substance,  and 
quality  of  the  article  demanded." 

But,  in  Wolfenden  v.  M'CuIloch,  It2  I..  T. 
N.  S.  857,  3  L.  G.  R.  561,  69  J.  P.  228,  20 
Cox,  C.  C.  fi64,  21  Times  L.  R.  411,  it  was 
held  that  where  milk  was  sold  as  it  came 
from  the  cow,  but  contained  only  2.81  per 
cent  of  butter  fat,  instead  of  3  per  cent, 
the  minimum  provided  by  regulation  of  the 
board  of  agriculture,  partly  due  to  the  fact 
that  the  cows  had  absorbed  some  of  the  fat, 
because  they  had  been  milked  after  the 
lapse  of  fourteen  hours,  it  could  not  ho  main- 
tained that  the  milk  produced  was  "diUer- 
ent  in  nature,  substance  and  quality"  from 
that  asked  for,  under  g  6  of  the  sale'  of  food 
and  drugs  act  of  1875.  as  it  was  the  custom- 
ary practice  in  the  vicinity  to  milk  cow 
at  ten  and  fourteen-hour  intervals,  and  as 
there  was  only  such  a  slight  deficiency, 

XII.  Other  testa. 

In  United  States  v.  100  Barrels  of  Vine- 
gar, 188  Fed.  471,  it  was  held  that  as  there 
was  no  statutory  standard  for  the  determi' 
nation  of  pure  eider  vinegar  made  by  the 
generator  process,  the  government  was  not 
limited  to  standards  mentioned  in  bulleti~ 
L.R.A.1015B. 
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poisonous  or  other  added  deleterious  In- 
gredients, if  any,  contained  in  said  flour, 
are  of  such  a  character  and  contained  in 
the  flour  seized  in  such  quantities,  con- 
ditions, and  amounts  as  may  render  said 
flour  injurious  to  health ;  and  unless  you 
find  that  all  of  such  facts  are  so  proven  you 
cannot  find  against  the  claimant,  or  con- 
demn the  flour  in  question  under  that  charge 
in  the  libel;  and  if  you  fail  to  so  find, 
your  verdict  upon  that  count  or  charge  in 
the  libel  must  be  in  favor  of  the  claimant 
'  or  defendant. 


65  of  the  Department  of  Agriculture,  Bu- 
reau of  Chemistry,  entitled,  "Provisional 
Methods  for  the  Analjais  o(  Food,  Adopted 
by  the  Association  of  OBicial  Agricultural 
Chemists  Nov.  14  to  16,  1»01,"  containing 
a  statement  relative  to  the  determination  of 
a  source  of  a  vinegar,  and  giving  some  testa 
by  which  the  genuineness  of  cider  vinegar 
could  be  knovn,  nor  to  circular  number  10 
of  the  Department  of  Agriculture,  issued  on 
June  26,  1906,  establishing  a  standard  for 
vinegar,  hut  that  it  could  make  use  of  any 
ti'st  Vvhich  was  an  accurate  one  for  deciding 
the  question.  The  court  held  that  the 
glycerin  test  experiments  which  had  been 
made  by  the  government,  extending  through 
several  months,  in  hundreds  of  samples,  ami 
which  showed  that  they  found  no  sample 
with  less  than  .24  nor  more  than  .46  of 
glycerin,  were  a  proper  test,  and  that  vine- 
gar which  contained  only  .11  to  .16  of 
glycerin  was  adulterated. 

And  where  the  statutory  definition  also 
includes   milk   drawn    from   cows   within   a 

,  d  befo 
from  tiiose  fed  ( 
or  kept  in  unhealthy  places,  the  milk  may 
not  be  sold  as  pure,  provided  the  cows  have 
been  fed  or  kept  in  the  manner  specified, 
even  if  the  milk  conforms  to  the  statutory 
standard  as  to  water,  fats,  and  solids.  Peo- 
ple T.  Bowen,  1S2  N.  Y.  1,  74  N.  E.  489. 

.^ind  milk  may  be  considered  adulterated 
where  drawn  from  cows  within  fifteen  days 
before  and  tive  days  after  parturition,  or 
where  drawn  from  cowa  fed  on  distillery 
waste,  or  any  substance  in  a  state  of  fer- 
mentation or  putrefaction,  or  on  any  un- 
healthy food,  or  where  drawn  from  cows 
kept  in  a  crowded  or  unhealthy  condition. 
See  St.  .Tohn  v.  New  York,  201  U.  S,  633,  50 
L.  ed.  890.  36  Sup.  Ct.  Rep.  564,  5  Ann. 
Cna.  BOB,  construing  the  Laws  of  New  York 
of  1803,  chap.  38,  g  20,  defining  adulteration 
of  milk. 

XIII.  MlacellaticouB. 

Tn  Crescent  Mfg,  Co.  v.  Mickle,  216  Fed. 
246,  it  was  held  tliat  the  presence  of  egg 
albumen  in  baking  powder  compound  did 
not  constitute  an  adulteration  by  making 
the  compound  to  "appear  l>etter  or'of  greater 
50 
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flour,  and  a  jury  cannot  find  for  the  gov- 
ernment or  against  tlie  claimaat,  evea  if  it 
be  shown  that  nitrites  or  nitrite  reacting 
material  was  added  to  the  flour  in  question, 
utiloBS  they  believe  from  a  preponderance  of 
tbe  evidence  that  Huch  addition,  IE  an;, 
rendered  said  Hour  injurious  to  the  health 
of  those  H'lio  might  consume  the  bread  or 
other  foods  made  from  said  flour.'' 

It  is  evident  from  the  charge  given  and 
refused  that  the  trial  court  regarded  the 
addition  to  the  dour  of  any  poisonoua  in- 
gredient as  an  olTense  within  this  statute, 
no  matter  how  smatl  the  quantity,  and 
wliether  tbe  flour  might  or  might  not  in- 
jure the  health  of  the  cooBumer.  At  least, 
such  ia  the  purport  of  the  part  of  the 
charge  above  given,  and  if  not  correct,  it 
waa  clearly  misleading,  notwithstanding 
other  parts  of  the  charge  seem  to  recognize 
that,  in  order  to  prove  adulteration,  it  is 
necessary  to  show  that  the  flour  may  be  in- 
jurious to  health.  The  testimony  shotva 
that  the  effect  of  the  Alsop  Frocees  is  to 
bleach  or  whiten  the  flour,  and  thus  make 
it  more  marketable.  If  the  testimony  in- 
troduced on  the  part  of  the  respondent  was 
believed  by  the  jury,  they  must  necessarily 
have  found  that  the  added  ingredient,  ni- 
trites o£  a  poisonous  character,  did  not  have 
the  effect  to  make  the  consumption  of  the 
flour  by  any  possibility  injurious  to  the 
health  of  the  eauHumer. 

The  statute  upon  its  face  shows  that  the 
primary  purpose  of  Congress  was  to  pre- 
vent injury  to  the  public  health  by  the  sale 
and  transportation  in  interstate  commerce 
ol  misbraiided  and  adulterated  foods.  The 
legislation,  as  against  misbranding,  intend- 
ed to  make  it  possible  that  the  consumer 
should  know  that  an  article  purchased  was 
what  it  purported  to  be;  that  it  might  be 
bought  for  wliat  it  really  waa,  and  not  up- 
on misrepresentation!  as  to  character  and 


quality.  As  against  adulteration,  th«  atat- 
ute  waa  intended  to  protect  the  public 
health  from  possible  injury  hy  adding  to 
articles  of  food  consumption  potEonouB  uid 
deleterious  substances  which  might  render 
such  artielea  injurious  to  the  health  of  con- 
sumers. If  this  purpose  has  been  effected 
by  plain  and  unambiguous  language,  and 
the  act  is  within  the  power  of  Congress, 
the  only  duty  of  the  courts  is  to  give  it 
effect  according  to  its  terms.  This  principle 
has  been  frequently  recognized  in  this 
court.  Lake  County  v.  Rollins,  130  U.  S. 
Ufi2,  670,  32  L.  ed.  J080,  1063,  fl  Sup.  Ct. 
Rep.  651. 

"Where  a  law  is  expressed  in  plain  and 
unambiguoUB  terms,  whether  those  terras 
are  general  or  limited,  the  legislature 
should  be  intended  to  mean  what  they  hare 
plainly  expressed,  and  consequently  no 
room  is  left  for  construction." 

Hamilton  r.  Rathbone,  175  U.  8.  414, 
421,  44  L.  ed.  219,  222,  20  Sup.  Ct.  Rep. 
155. 

"The  cases  are  so  numerous  in  this  coart 
to  the  effect  that  tlie  province  of  construc- 
tion lies  wholly  within  the  domain  of  am- 
biguity, that  an  extended  review  of  them 
is  quite  unnecessary." 

Furthermore,  all  the  words  used  in  the 
statute  should  he  given  their  proper  signifi- 
cation and  effect.  Washington  Marliet  Co. 
V.  Hoffman.  101  U.  S.  112,  115,  25  L.  ed, 
782,  783; 

'■We  arc  not  at  liberty,"  said  Mr.  Justice 
Strong,  "to  construe  any  statute  Bo  as  to 
deny  effect  to  any  part  of  its  language.  It 
is  a  cardinal  rule  o(  statutory  construction 
that  signiflcance  and  effect  shall,  if  possible, 
be  accorded  to  every  word.  As  early  as  in 
BacoD's  Abridgment,  g  2,  it  was  said  that 
'a  statute  ought,  upon  the  whole,  to  be  so 
construed  that,  if  it  can  he  prevented,  no 
clause,   sentence,   or   word,   shall   be   super- 


value  than  it  really  is,"  where  the  com- 
pound had  the  same  leavening  quality  with- 
out the  egg  albumen  as  with  it,  and  the  only 
advantage  of  its  use  was,  when  treating  the 
baking  powder  with  water,  to  hold  the 
bubbles  of  carl)on  dioxid,  and  to  cause  it  to 
foam  for  a  much  longer  time  than  it  other- 
wise would,  demonstrating  that  the  leaven- 
ing quality  was  there,  and  that  the  product 
had  not  become  stale  and  unfit  for  use. 

In  State  v.  Manhattan  Oil  Co.  155  Iowa, 
453,  136  N.  W.  197,  it  was  held,  under  the 
Code  Supplement,  %  23lOe,  providing  that  no 

ferson.  Arm,  or  corporation  should  manu- 
icture  for  sale,  or  expose  for  sale,  or  sell 
within  the  state,  any  flaxseed  or  linseed  oil, 
unless  the  same  answered  a  chemical  test 
for  purity  recognized  in  United  States 
FharmacopiEia,  or  any  flaxseed  or  linseed  oil 
as  boiled  linseed  oil.  unless  the  ssme  should 
have  been  put  in  its  manufacture  to  a 
L.R.A.1915B. 


temperature  of  225  degrees  Fahrenheit,  that 
one  who  sold  as  boiled  linseed  oil  a  mix- 
ture of  boiled  raw  linseed  oil  and  petroleum, 
containing  45  per  cent  of  petroleum,  was 
not  guilty  under  the  statute,  because  the  sec- 
tion did  not  provide  a  test  of  purity  for 
boiled  linseed  oil,  as  linseed  oil  only  was 
mentioned  in  connection  with  the  deflned 
test,  and  the  United  iStates  Pharmacopceia 
contained  no  test  therefor,  the  only  test  pre- 
scribed by  the  statute  being,  not  one  of 
purity,  but  the  temperature  at  which  it  had 
been  boiled. 

In  Rex  v.  Dixon,  3  Maule  4  S.  11,  4 
Campb.  12,  15  Revised  Rep.  3S\,  it  was  held 
that  the  mi.\ing  of  alum,  a  somewhat  nox- 
ious substance,  with  bread,  so  that  lumps  of 
I  the  material  appeared  therein,  was  indict- 
:  able.  This  case  was  apparently  not  decided 
ider  a  statute,  but  under  the  principles  of 


the 
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AiUMU,  void,  or  ineigniflcant.'  This  rule  ban 
been  repeated  innumerable  times." 

Appljing  these  well-known  prinoiples  in 
considering  this  statute,  we  find  that  the 
fifth  subdivision  of  g  7  provides  that  food 
ahsll  be  deemed  to  be  adulteratpd  "it  it  con- 
tain any  added  poisonous  or  other  added 
deleterious  ingredient  tckich  may  render 
such  article  injurious  to  health."  The  in- 
struction of  the  trial  court  permitted  this 
statute  to  be  read  without  the  final  and 
qualifying  words,  concerning  the  elTect  of 
the  article  upon  health.  If  Congress  had  so 
intended,  the  provision  would  have  stopped 
with  the  condemnation  of  food  which  con- 
tained  anj  added  poisonoua  or  othpr  added 
deleterious  ingredient.  In  other  worils,  the 
first  and  familiar  consideration  is  that,  if 
Congress  bad  intended  to  enact  tbe  statute 
in  that  form,  it  would  have  done  so  bj 
choice  of  apt  words  to  express  that  intent. 
It  did  not  do  so,  but  only  condemned  food 
coDtaining  an  added  poisonous  or  other 
added  deleterious  ingredient  when  such  sd- 
dition  might  render  the  article  of  food  in- 
jurious to  the  health.  Congress  has  here, 
in  this  statute,  with  its  penalties  and  for- 
feitures, definitely  outlined  its  inhibition 
against  a  particular  class  of  adulteration. 

It  is  not  required  that  the  article  of  food 
containing  added  poisonous  or  other  added 
deleterious  ingredients  must  affect  the  pub- 
lic health,  and  it  is  not  incumbent  upon 
the  government  in  order  to  make  out  a  easp 
to  establish  that  fact.  The  act  has  placed 
upon  tbe  government  the  burden  of  estab- 
lishing,  in  order  to  secure  a  verdict  of  con. 
demnation  under  this  statute,  that  the 
added  poisonous  or  deleterious  a u balances 
must  be  such  as  may  render  such  article 
injurious  to  health.  The  word  "may"  ia 
here  used  in  its  ordinary  and  usual  signifi- 
cation, there  being  nothing  to  shoiv  the  in. 
tention  of  Congress  to  afiix  to  it  any  other 
meaning.  It  is,  says  Webster,  "an  auxil. 
iary  verb,  qualifying  tbe  meaning  of  an. 
other  verb,  by  expressing  ability,  .  .  . 
contingency  or  liability  or  possibility  or 
probability."  In  thus  describing  tbe  of. 
lease.  Congress  doubtless  took  into  consider- 
ation that  flour  may  be  used  in  many 
ways,  in  bread,  cake,  gravy,  broth,  etc.  It 
may  be  consumed,  when  prepared  as  a  food, 
by  the  strong  and  tlie  weak,  tbe  old  and  the 
young,  the  well  and  the  sick;  and  it  is  in- 
tended that  if  any  flour,  because  of  any 
added  poisonous  or  other  deleterious  ingre- 
dient, may  possibly  injure  the  health  of  any 
of  these,  it  shall  come  within  the  ban  of  the 
statute.  If  it  cannot  by  any  possibility, 
when  the  facts  are  reasonably  considered,  in- 
jure the  health  of  any  consumer,  such  fiour, 
though  having  a  small  addition  of  poison- 
ous or  deleterious  ingredients,  may  not  be 
L,R.A.1015B. 


condemned  under  tbe  act.  This  is  the  plain 
meaning  of  the  words,  and  in  our  view  needs 
no  additional  support  by  reference  to  re- 
ports and  debates,  although  it  may  be  said 
in  passing  that  the  meaning  which  we  have 
given  to  the  statute  was  well  expressed  by 
Mr.  Heyhurn,  chairman  of  the  committee 
having  it  in  charge  upon  the  floor  of  tbe 
Senate  (Congressional  Record,  toL  40,  pt. 
2,  p.  113i )  : 

"As  to  the  use  of  the  term  'poisonous,' 
let  me  state  that  everything  which  con- 
tains poison  is  not  poison.  It  depends  on 
the  quantity  and  tiie  combination.  A  very 
large  majority  of  the  things  consumed  by 
the  humsn  family  contain,  under  analysis, 
some  kind  of  poison,  but  it  depends  upon  the 
comb  illation,  the  chemical  relation  which 
it  bears  to  tbe  body  in  which  it  e.xiats,  as 
to  whether  or  not  it  is  dangerous  to  take 
into  the  human  system." 

And  Bucb  is  the  view  of  the  English 
courts  construing  a  similar  statute.  The 
English  statute  provides  (§  3,  of  tbe  sale 
of  food  and  drugs  act  1ST5|  : 

"No  person  shall  mix,  color,  ...  or 
order  or  permit  any  other  person  to  mix, 
color,  .  .  .  any  article  of  food  with  any 
ingredient  or  material  so  as  to  render  the 
article  injurious  to  health." 

That  section  was  construed  in  Hull  v. 
Horsnell,  08  J,  P.  591,  which  involved  pre- 
served ppBB,  the  color  of  which  had  been 
retained  by  tbe  addition  of  sulphate  of 
copper,  charged  to  be  a  poisonous  substance 
and  injurious  to  health.  There  was  a  con- 
viction in  the  lower  court.  Lord  Alver- 
stone,  L.  C  J.,  la  reversing  and  remitting 
the  case  on  appeal,  said: 

"In  my  opinion,  if  the  justices  convicted 
the  appellant  of  an  offense  under  g  3  of  tbe 
anie  of  food  and  drugs  act  1875,  on  the 
ground  that  the  ingredient  mixed  with  the 
article  of  food  was  injurious  to  health, — 
that  the  sulphate  of  copper  was  injurious 
to  health,  and  not  on  tbe  ground  that  the 
peas,  by  reason  of  the  addition  of  sulphate 
of  copper,  were  rendered  injurious  to  health, 
the  conviction  is  clearly  wrong.  To  eon- 
stitute  an  offense  under  the  latter  part  ot 
3  3  the  article  of  food  sold  must,  hy  the 
addition  of  an  ingredient,  be  rendered  in. 
jurious  to  health.  All  the  circumstances 
must  be  e.tamined  to  see  whether  the  article 
of  food  has  been  rendered  injurious  to 
health." 

We  reach  the  conclusion  that  the  circuit 
court  oF  appeals  did  not  err  in  reversing 
the  judgment  of  the  district  court  for  error 
in  its  charge  with  reference  to  subdivi- 
sion 5  ot  S  7. 

Tbe  circuit  court  of  appeals  reached  the 
conclusion  that  there  was  no  substantial 
proof  to  warrant  the  conviction  under  the 
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fonrth  subdivision  of  g  7,  that  the  flour 
was  mixed,  colored,  and  stained  in  a  n 
ner  vbereby  damage  and  inferiority  i 
concealed.  Aa  the  caae  is  to  be  retried  to  e, 
jury,  we  aa;  nothing  upon  this  point. 

As  to  tlie  objection  on  constitutional 
grounds,  it  is  not  contended  that  the  stat- 
ute, as  construed  br  the  ciTcnit  court  of  ap- 
peala  and  this  court!  ia  unconatitiitional. 

It  follows  that  the  judgment  of  the  Cir- 
cuit Court  of  Appeals,  reveraing  the  judg- 
ment of  the  District  Court,  must  be  af- 
firmed, and  the  case  remanded  to  the  Dis- 
trict Court  for  a  new  trial. 


JOSEPH  MUELLER,  Appt. 

(—  Cal.  — ,  H3  Pac.  748.) 

Evidence  —  Judtrlal  notice  —  rennll  ol 
I  om  I -option  election. 

Judicial   notice   cannot   be   taken   of   tlit 


As  stated  in  Pbople  v.  Mvbuxb,  courti 
tvijl.  of  course,  take  judicial  notice  of  thi 
e  and  terms  of  a  local-option  stat 


In  Ball  V,  Com.  30  Kj.  L.  Rep.  000,  99 
S.  W.  320,  a  prosecution  for  unlawful  sale 
of  liquor,  it  was  contended  that  the  court 
should  have  given  a  peremptory  inatniction 
to  th«  jury  to  find  for  defendant,  as  the 
commonwealth  failed  to  prove  that  the  Jocal- 
option  law*  was  in  force  in  that  county.  The 
court  said  tliat  tliis  would  have  been  fatal 
if  prohibition  bad  been  in  force  in  that 
county  under  the  general  local-option  law, 
which  could  only  be  enforced  by  a  vote  of 
the  people  of  the  county,  but  prohibition 
was  in  force  in  that  county  by  virtue  of  a 
apocial  act  of  the  legislature,  applicable 
to  that  county  and  four  others,  passed  in 
18B4.  It  did  not  require  a  vote  of  the  peo- 
ple to  put  this  act  of  the  legislature  in 
force;  it  did  not  require  anv  proof  to  show 
that  this  act  was  in  force.  Of  the  existence 
of  this  act  of  1R84  and  the  operation  of  the 
general  locaKoption  law,  as  it  afTects  ter- 
ritory governed  by  special  acts,  courts  must 
take  judicial  notice.  To  the  same  effect 
la  Crigler  v.  Cora.  120  Kv.  512,  87  S.  W. 
276,  and  Corahw  v.  Com.  31    Kv.  L.  Rep. 

822,   lO-l  S.  \V,   270, 

In  State  v.  Arnold,  80  S.  C.  .183,  61  S.  E. 
891,  a  proxeclltion  for  the  violation  of  a 
diapensary  act  making  it  a  miademeanor 
to  carry  or  transport  intoxiratinjt  liquors 
to  any  place  or  county  where  the  manufac- 
ture and  sale  of  alcoholic  liquors  is  prohib- 
L.RA.li)J6B. 


reauh  of  a  local-option  election  to  deter- 
mine whether  or  not  into.\icating  liquors 
shall  be  sold  in  a  particnlar  locality. 

(October  5,  1914.) 

APPEAL  by  defendant  from  a  jndgntent 
of  the  Superior  Court  for  Tehama 
County  convicting  him  of  unlawfully  sell- 
ing alcoholic  liquor  In  no-license  territory, 
and  from  an  order  denying  a  motion  for 
new  trial.     Reversed. 

The  facts  arc  stated  in  the  opinion. 

llr.  James  T.  Matlock,  Jr.,  for  appel- 
lant. 

I.   U.  S.   Webb,   Attorney  General, 
and  J.  Chariest  Jones,  for  the  People; 

M'lien  the  Wyllie  law  has  gone  into  effect 
7  an  election,  the  result  of  which  is  open 
and  known  to  all,  including  the  judge,  th« 
court  then  takes  judicial  notice  that  the 
law  is  in  operation  in  a  particular  district, 
and  takes  judicial  notice  of  the  election 
which   produced  such  effect. 

People  V.  Mayes.  113  Cal.  Q18,  43  Pac 
860:  Kogers  v.  Cady,  )04  Cal.  288,  43  Am. 
St.  Hep.  too,  38  Pac.  81;  E\  part«  Davis, 
115   CaL  44a,  47   Pac.  25S. 

ited,  tlw  eourt  stated  that  it  would  take 
notice  of  the  fact  that  it  was  unlawful  to 
manufacture  or  sell  intoxicating  liquors 
anywhere   within   Greenwood   count  v. 

It  is  stated  in  Badgett  v.  State,  157  Ala. 
20,  48  So.  54,  that  '"courts  take  judicial 
knowledge  of  prohibition  statutes;  and  we 
judicially  know  that  general  i)rohibition 
throughout  Jefferson  county  became  efToe- 
tive  January  I,  1908,  and'  that  prior  to 
that  time  it  waa  not  in  force  in  Uiwne  or 
cities  in  that  county  having  police  regula- 
tions 'both  by  day  and  night.'  .  .  . 
We  also  judicially  know  that  Brookside — 
averred  in  the  affidavit  as  the  place  where 
the  offcnac  was  committed— is,  and  haa  been 
since  February  38,  1807,  an  incorporated 
tott-n;  but  we  do  not  know  whether  it  had  or 
had  not,  at  the  time  in  question,  police  regu- 
lations 'both  by  day  and  night,'  and  there- 
fore cannot  have  judicial  ct^inizance  that 
prohibition  prevailed  within  its  corporate 
limits  prior  to  January,  1008,  nor  that  li- 
cense to  carry  on  the  business  of  retail  li- 
quor dealer  within  such  limits  could  not  be 
legally  issued." 

Where  an  indictment  for  selling  liquor 
in  violation  of  statute  was  held  fatally 
defective  because  of  failure  to  allege  that 
the  statute  was  submitted  to  the  voters  of 
the  countv,  the  court  in  Com.  v.  Throck- 
morton, 1;  Ky.  L.  Rep.  .i.iO,  32  S.  W.  130. 
states;  "The  offense  charged  in  the  in- 
dictment is  the  violation  of  a  local  or  spe- 
cial statute.  The  allepntion  is  that  the  pale 
was  made  'contrary  to  the  form  of  the  stat- 
ute providing  against  the  sale,  vending,  and 
bartering  of  liquors  in  said  Robertson  coufl- 
ty,    Kentucky.'      While   the   legialativc   art 
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Shaw,  J.,  delivered  the  opinion  of  the 

the  defendant  was  convicted  of  an  unlaw- 
ful sale  of  alcoholic  liquara  in  "no-liceuHe" 
territory  under  the  provinions  of  the  act 
generally  known  as  tlic  ■■Wyllie  laW  (Stat. 
1911,  p.  599).  His  appeal  is  from  tlie  judg- 
ment and  from  an  order  denying  hia  motion 
for  a  new  trial.  It  will  be  neeesxary  to 
consider  but  one  point  arising  in  the  cuee. 

The  court  below  inBtructed  the  jury,  as 
a  matter  of  law,  that  tlie  city  of  lied  Blutf 
was  "no-licenae  territory"  by  reason  of  an 
election  held  under  the  Wyllie  act.  Tliere 
was  no  evidence  on  tlie  subject.  The  charge 
was  that  the  liquor  was  sold  within  the 
city  of  Red  BlufT,  the  same  being  "uo-li- 
cense"  territory. 

The  act  provides  for  the  calling  of  an 
Flection  in  any  city  or  town,  or  in  that 
part  of  a  auperviaorlal  district  not  within 
a  city  or  town,  to  vote  for  or  against  li- 
censing the  sale  of  alcoholic  liquors  within 
■uch  territory,  and  declares  that  unless 
the  poll  at  such  election  shows  a  majority 
vote  in  favor  of  license,  sales  of  alcoholic 
liquors  within  the  territory  sbail  thereupon 
be  forbidden  and  shall  be  punishable  as  a 


misdemeaaor.  There  are  certain  exceptions 
not  here  involved,  and  which  it  is  unneces- 
sary to  notice.  It  appears,  then,  that  the 
question  whettier  or  not  the  city,  town,  or 
district  is  "no  license  territory''  as  do- 
fined  in  the  act,  ifill  depenil  on  the  result 
of  such  election.  It  is  claimed  that  ttiu 
court  may  take  judicial  notice  of  the  vote 
so  given,  and  of  its  elTect,  if  not  in  favor 
of  license,  to  make  the  territory  "no-licensc 
territory"  and  to  put  the  law  in  force 
therein. 

Upon  ttiie  question  the  courts  of  this 
state  have  not  heretofore  spoken.  In  other 
states  having  laws  of  this  kind  there  is  a 
sharp  conflict  in  the  decisions.  The  courts 
of  Georgia,  Idaho,  Indiana,  Maryland,  and 
Virginia  hold  that  judicial  notice  may  be 
taken  of  the  result  of  the  flection  and  its 
effect  to  put  the  law  in  operation  in  the 
territory.  Combs  v.  State,  81  Ga.  783,  8 
S.  E.  318;  Woodard  v.  State,  103  Ga.  49H, 
30  S.  E.  522;  Ogleshy  v.  State,  121  Ga.  602, 
49  S.  E.  706;  SUte  v.  Schmitz,  10  Idaho. 
566,  114  Pac.  1;  State  v.  Ade,  178  Ind. 
688,  99  N.  E.  983;  Jay  v.  O'Donnell,  178 
Ind.  282,  98  N.  E.  35;i ;  Slymer  v.  State.  «2 
Md.  237 ;   Jones  v.  State,  67  Md.  258,  2S9, 


relied  on  is  not  set  forth  in  terms,  and  is 
only  referred  to  in  this  general  way,  yet 
this  court  wilt  presume  that,  like  all  such 
acts  applicable  to  a  single  county,  and  reg- 
ulating or  restricting  the  sale  of  liquors 
within  a  certain  limited  district,  it  was 
only  to  become  operative  after  being  sub- 
mitted to  a  vote  of  those  who  were  to  bo 
affected  by  its  provisions,  or  after  the  will 
of  the  voters  within  the  district  embraced 
by  its  terms  had  been,  in  some  manner,  ex- 
pressed  concerning  it.  In  other  words, 
this  court  nill  take  judicial  notice  of  the 
fact  that  such  enactments  are  not  self-op- 
erative, and  do  not  take  effect  by  virtue 
of  their  own  terms,  and  without  being  in 
some  form  submitted  to  those  most  deeply 
concerned  in  them,  for  their  approval  or  re- 
in Ex  parte  Davis,  115  Cal.  443,  47  Pac. 
258,  it  is  held  that  in  a  proceeding  raising 


regulating  saloons,  it  must  be  pre- 
sumed that  there  was  such  an  ordinance, 
of  which  the  recorder's  court  took  judicial 

But  while  there  is  a  conflii^,  the  weight 
of  authority  appears  to  be  that  in  the  ab- 
sence of  a  statute  to  that  effect,  the  courts 
will  not  take  judicial  notice  that  such  a  law 
has  been  put  in  force  in  a  particular  dis- 
trict as  the  result  of  an  election  contemplat- 
ed by  it.     Grider  v.  Tally,  77  Ala.  42-2,  34 


J..  Rep.  902;  Slymer  v.  State,  62  Md.  238 
Mackin  v.  State,  02  Md.  244;  Jones  v.  State, 
67  Md.  256.  ID  Atl.  216,  T  Am.  C'rim.  Rep. 
L.R.A.1915B. 


294;  Whitman  v.  State,  80  Md.  410,  3!  Atl. 
32G;  Mitchell  v.  Maryland,  IIS  Md.  300,  80 
Atl.  1020;  State  v.  Mackin,  4]  Mo.  App.  99; 
People  V.  Edwards,  174  Mich.  445,  140  N.  W. 
473;  State  v.  O'Brien.  35  Mont.  482,  90  Pac. 
514,  10  Ann.  Cas.  1006;  Gue  v.  Eugene.  63 
Or.  282,  100  Pac.  254;  Gay  v.  Eugene,  53 
Or,  289,  100  Pac.  306,  18  Ann.  Cas.  188: 
Woodward  v.  State,  59  Tex.  Crim.  Rep. 
411,  126  S.  W.  270;  Pointer  v.  State,  60  Tex. 
Crim.  Rep.  355,  132  S.  W.  136;  Lowery  v. 
State,  —  Tex.  Crim.  Rep.  — ,  34  S.  W. 
956;  Stewart  v.  State,  33  Tex.  Crim.  Rep. 
391,  33  S.  \V.  1081;  Craddick  v.  State,  48 
Tex.  Crim.  Rep.  385,  88  S.  W.  347 ;  Hailea 
V.  State,  9  Tex.  App.  170;  Allen  v.  State. 
—  Tex.  Crim.  Rep.  — ,  98  S.  W.  869;  Bills 
v.  State,  55  Tex.  Crim.  Rep.  541,  117  S.  W. 
835;  Dorman  v.  State,  64  Tex.  Crim,  Rep. 
104,  141  S.  \V.  526;  Kinnebrew  v.  State,  — 
Te-t.  Crim.  Bep.  — ,  1.50  S.  W.  775.    See  also 

PEOPLK    v.    MCELLEB. 

In  People  v.  Mt;elleb  it  was  held  that 
the  declaration  of  the  court  that  it  would 
take  judicial  notice  of  the  adoption  of  local 
option  was  not  prejudicial  where  there  was 
no  dispute  as  to  the  result  of  the  election, 
and  defendant  testified  that  the  "town  was 
dry"  at  the  time  of  the  violation. 

And  in  a  majority  of  the  cases  it  is  held 
necessary  to  all^e  in  the  indictment  the 
adoption  of  the  law  in  the  county  where  the 
offense  was  committed.  Butler  v.  State,  25 
Fla.  347,  6  So.  67;  Bandall  r.  Tillis,  43 
Fla.  43,  29  So.  540;  Com.  v.  Adair,  6  Ky.  L. 
Rep.  (abstract)  306;  Com,  v.  McCarthy, 
25  Kv.  L.  Rep.  585,  T6  S.  W,  173;  Com, 
V.  Howe,  17  Ky.  L.  Rep.  651,  32  8.  W. 
133;    Tom.   t.   Bovd.    17  Ky.   L.   Rep.   638, 
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10  Atl.  21C,  7  Am.  Grim.  Rep.  204;  Mitcb. 
ell  V.  SUte,  IJJ  Md.  360,  80  Atl.  1020; 
Savage  v.  Com.  84  Va.  582,  a  S.  E.  563; 
ThoniHB  V.  Com.  fiO  Va.  O.'i,  IT  S.  E.  788. 
In  Alabama,  Michigan,  Misxissippi,  Mi9- 
8ouri,  Jlontana,  Oregon,  and  Texas,  the  de- 
ciaionB  are  that  altlioiigb  the  court  will 
take  notiec  of  the  terms  and  effect  of  tlie 
law,  as  a  general  Ian',  it  cannot  take  notice 
of  the  result  of  the  local  election  by  wiiich 
it  is  put  in  operation,  or  prevented  from 
operation,  in  the  local  territory.  Grider  v. 
Tally,  T7  Ala.  427,  54  Am.  Hep.  65:  Ex 
parte  ReynoMs;  87  Ala.  142,  8  fio.  335; 
People  V.  Mnrphy,  63  Mich.  45,  52  N.  W. 
1042:  People  v.  Edwards,  174  Mich.  450, 
140  X.  W.  473;  Norton  v.  State,  65  Miss. 
297,  3  So.  665;   Bryant  v.  State,  65  Miss. 

32  S.  W.  132;  Tatiim  v."  Com.  23  Kt. 
L.  Rep.  1.533,  65  S.  W.  449;  Coin.  v. 
Green,  68  Ky.  21,  32  S.  W.  169;  Cora. 
V.  Shclton,  99  Ky.  120,  35  S.  \V.  128; 
Throckmorton  v.  Com.  18  Ky.  L.  Rep. 
130,  35  S.  W.  635;  Com.  v.  Pippin,  19  Ky. 
L.  Rep.  270,  40  S.  W.  262;  Com.  v.  Cope, 
107  Kv.  173,  53  S.  W.  272;  Blackwell  v. 
Com.  21  Ky.  L.  Rep.  1240,  54  S.  W.  843; 
Mahan  v.  Com.  21  Kv.  h.  Rep.  1807,  58  S. 
\\.  526;  Dowdy  v.  Com,  31  Kv.  L.  Rep.  33, 
101  S.  W.  338;  People  v.  Whitnev,  105 
Mich.  622.  63  X.  W.  705;  State  v.  llanley, 
25  Minn.  420;  Norton  v.  State,  65  Miss.  267, 
3  So.  665;  I.«ughridge  v.  State,  •—  Miss.  — , 
3  So.  067 :  Bryant  v.  State,  65  Miss.  435,  4 
So.  343:  Norton  v.  State,  65  Misa.  297,  3  So. 
<I6.>:  McDonald  v.  State,  68  MisB.  728.  10  So. 
r,5:  Harris  v.  State,  —  Miss.  — ,  12  So,  904; 
West  V,  SUte,  70  Miss.  508.  12  So.  903; 
State  V.  Watts.  39  Mo.  App.  409 ;  State  v. 
Ilutton,  30  Mo.  App.  410;  State  v.  Prather, 
41  Mo,  App.  4.il;  State  v.  Dugan,  110  Mo. 
138,  19  S.  W.  195;  SUte  v.  Si.arev,  111  Mo. 
236.  20  S.  W.  186,  aRirming  30  Mo.  App. 
393,  46  Mo.  App.  421 :  State  v.  yoreman,  121 
Mo.  App.  .'502.  97  S.  W.  289;  State  v.  Hitch 
coek,  124  Mo.  App.  101,  10)  S.  W.  117: 
State  V.  Hall,  130  Mo.  App.  170,  108  S.  W. 
1077;  State  v.  Chambers,  03  N.  C,  600; 
.■Stewart  v.  State,  35  Tex.  Crim.  Rep.  391,  33 
S,  W,  1081 !  Henry  v.  State,  —  Tex.  App,  — , 
16  S.  W.  342;  Carnes  v.  State.  23  Tex.  App. 
449,  5  S,  W.  133;  Hall  v.  State,  37  Tex. 
Crim,  Rep.  219,  39  S.  W.  117;  Alford  v. 
SUte,  37  Tex.  Crim.  Rep.  386,  26  S.  W,  857; 
Morton  v.  State,  —  Te.x.  Crim.  Rep,  — ,  38 
S.  W.  1019;  Crowder  v.  State,  —  Tex.  Crim. 
Rep.  — ,  49  S.  W.  375:  Stephens  v.  State, 
—  Tex.  Crim.  Rep.  — ,  97  S.  W.  483;  Low- 
ery  v.  State,  —  Tex.  Crim.  Rep.  — ,  34  S. 
W.  656;  Heg.  v.  Bennett,  1  Ont.  Rep.  445; 
Reg.  V.  Walsh,  2  Ont.  Rep.  206;  Reg.  v. 
Elliott,  12  Ont.  Rep.  5241;  Ex  parte  White, 
EO  K.  B.  552;  Kx  parte  McDonald,  20  S.  B. 
H2;  Ex  parte  Doficrty,  27  N,  B.  403. 
In  general,  it  is  not  necessary  to 
facts  of  which  the  courts  will  take  judicial 
notice  (22  Cyc.  303).  And  donhtless  in 
manv,  if  not  most,  of  the  cases  just  cited, 
the  decisions  were  really  referable  to  the 
L,R,A.19I5B, 


435,  4  So.  343;  West  v.  SUte,  70  Miss. 
598,  12  So,  903;  State  v,  O'Brien,  35  Mont. 
500,  90  Pac.  514,  10  Ann.  Cas.  lOOU;  Gue' 
V.  Eugene,  53  Or.  2S2,  100  Pac.  254;  Gay 
V.  Eugene,  53  Or.  289,  IIH)  Pac.  306.  18 
Ann.  Cas.  188;  State  v.  Wilson,  161  Mo. 
App.  301,  143  S.  W.  .i34;  State  v.  Hall.  130 
Mo.  App.  170,  108  S.  W.  1077;  Rhively  v. 
Lankford,  174  Mo.  546,  74  S,  IV.  835;  Crad- 
dick  V.  State.  48  Tex.  Crim.  Rep.  385,  88 
S.  W.  347;  Bills  v.  State,  55  Tex.  Crim. 
Rep.  543,  117  S.  W.  835;  Kinnebrew  v, 
.State,  —  Tex.  Crim.  Rep.  — ,  150  S.  W. 
775;  Dorman  t.  State.  64  Tex.  Crim.  Rep. 
104.  141  S.  W.  .526. 

We  believe  the  decisions  last  mentioned 
are  more  in  accord  with  general  principles. 
In  respect  of  this  question,  the  WylHc  law 

view  that  the  court  cannot  take  judicial 
Doticp  of  the  adoption  of  local  option.  That 
that,  however,  is  Dot  an  inevitable  inference, 
is  apparent  from  People  v.  Bates,  61  App. 
Div.  550,  71  N.  Y.  Supp.  123,  which,  while 
questioning  whether  the  court  could  takp 
judicial  notice  that  the  electors  of  the  dis- 
trict had  voted  that  no  certiRcates  for  the 
sale  of  liquor  should  be  issued,  held  that 
in  any  event  the  fact  in  that  respect  must 

There  are  also  certain  cases  which,  with- 
out referring  to  the  question  of  judicial 
notice,  undertake  to  determine  what  aver- 
ments are  essential  to  constitute  a  valid  in- 
dictment under  the  local -opt  ion  law,  and 
y  a  probable,  though  not  necessarily 
titable,  inference  that  the  court  can- 
not take  ju<!icial  notice:  Gunning  v.  Stati>, 

—  Tex.  Crim.  Rep.  — ,  98  S.  W,  1057:  Sil- 
vey  V.  SUte,  —  Tex.  Crim,  Rep.  — ,  98  S. 
W,  1058:  Luck  v.  SUte,  —  Tex.  Crim.  Rep, 
— ,  98  S.  W.  1058:  Carnes  v.  State,  50  Tex. 
Crim.  Rep.  282,  69  S.  W.  98;  Powell  v.  State, 

—  Tex,  Crim.  Rep,  ~,  96  S,  W.  1002; 
Peeples  v.  State,  —  Tex.  Crim.  Rep.  — ,  69 
S.  W.  1002;  Loving  v.  SUte,  —  Tex.  Crim. 
Hep.  — ,  100  S.  W.  154;  Covington  v.  Sute, 
51  Tex.  (rim.  Rep.  48.  100  S.  \V.  36«: 
Patton  V.  State,  —  Tex.  Crim.  Rep.  — ,  100 
S.  W,  778:  King  v.  SUte,  —  Tex.  Crim. 
Rep.  — .  100  S.  W.  924;  Smith  v.  State,  — 
Tex.  Crim.  Rep.  — ,  100  S.  W.  953;  Rogers 
V,  State,  —  Tex.  Crim.  Rep.  — ,  101  S.  W. 
803:  Parr  v.  State,  —  Tex.  Crim.  Rep.  — , 

101  S.  H".  803;  Curlee  v.  State,  —  Tex. 
Crim.  Rep.  — ,  101  S.  W.  1197;  McGrew 
V,  State.  —  Tex.  Crim.  Rep.  — ,  101  S.  W. 
1198:  Killman  v.  State,  —  Tex.  Oim.  Bep. 
— ,  102  S.  W.  404:  Green  v.  State,  —  Tex. 
Crim.  Rep.  — ,  102  S.  W.  416;  Doyal  v. 
State,  —  Tex.  Crim.  Rep.  — ,  102  S.  W. 
1123;  Graf  v.  State,  —  Tex.  Crim.  Eep.  — , 

102  S.  W.  1133;  Burrier  v.  State,  —  Tex. 
Crim.  Rep.  — ,  103  S.  W.  1106;  Key  v.  StaV. 
37  Tex.  Crim.  Rep.  77,  38  S,  W.  "773;  Wil- 
liams V.  State.  44  Tex.  Crim.  Rep.  235, 
70  S.  W.  213 :  Loveless  v.  SUte,  — 
Tex.  Crim.  Rep.  — ,  49  S.  W.  601 : 
Shilling  V.  State,  —  Tex.  Crim.  Rep. 
— ,     51      S.     W.     240;     Willis     v.     State, 
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b  not  BBBentially  diffprcnt  from  othor  laws 
operating   upon    Bpocific   clasps   of   tliinj>«. 


It 


gencrnl 


that 


throughout  the  statt.  But  it  ia  iu  actual 
operation  only,  where  Ihc  subjects,  or  the 
preacritx^d  conclitions,  upon  nhjcli  alone  it 
IB  to  operate,  exist.  The  people  of  a  eity, 
town,  or  district  do  not,  by  voting  against 

Tlie  law,  in  substance,  declares  that  no 
liquor  licenses  shall  be  issued  in  any  city, 
town,  or  district  in  which  the  sentiment  is 
not  in  favor  of  it.  The  election  is  author- 
ised Bolcly  to  alTord  a  means  whereby  thin 
sentiment  may  be  eoncluaively  determined, 
and  it  merely  establishes  the  local  atalua 
or  condition.  This  is  the  gist  of  the  ded- 
Kion   in   Ex   parte  Beck,   ]«2  Cal.   701,   ]24 

37  Tex.  Crim,  Rep.  82,  38  S.  W.  77fi:  En- 
glish V.  State,  —  Tex.  trim.  Rep.  — ,  38  S. 
\V.  778;  ZollicofTer  v.  State,  —  Tex.  (Tiin. 
Hep.  — ,  38  S.  W.  775:  Doilina  v.  State.  — 
Te.x.  Crim.  Rep.  — ,  38  ».  \V.  775:  Kelley 
V.  State,  37  Tex,  Crini.  Rep.  220,  38  S.  W. 
7711,  30  S.  vv.  m. 

In  a  number  of  jurisdictions,  ho 
the  rule  prevails,  even  in  the  absence  of 
atatute  to  that  effect,  that  the  court 
take  judicial  notice  that  ioeal  option  has 
been  put  into  operation  in  a  particular  dis- 
trict. Bass  V.  SUte,  i  Ga.  App.  700,  .>7  S. 
E.  1054;  Combs  v.  State,  81  Ga.  780,  8  K,  E. 
.llSj  Woodard  v.  f^itate,  103  Ga.  436,  30  S.  E. 
522;  Oglcsby  t.  State,  121  Oa.  602,  48  S.  E. 
lOB;  Young  V.  Com.  14  Bush,  181  (overruled 
by  Com.  v.  fihelton,  09  Kr.  120,  35  S.  W. 
128)  ;  State  v.  Mel 
470,  132  ».  \\'.  267;  Rauch 
490j  Savage  v.  Com.  84  Va.  582,  5  S,  E.  uttS; 
Thomas  v.  Com.  00  Va.  02,  17  S.  E.  788: 
Hargrave  v.  Com.  2  Va.  Di'C.  13n,  22  S.  E. 
314. 

Under  statute.  Idaho  courts  will  take  ju- 
dicial notice  as  to  whether  or  not  the  local- 
option  statute  is  in  force  in  any  particular 
county,  and  will  advise  the  jury  accordinRly 
in  the  case  of  a  prosecution  for  a  violation 
of  such  statute.  State  v.  Schniit/.,  18  Idaho, 
506,  114  Par.  1. 

So.  in  Indiana,  the  courts  are  compelled 
by  statute  to  take  judicial  notice  of  the  re- 
sult of  a  local-option  election.  -lav  v. 
fl'Donnell,  178  Ind.  282.  »8  X.  E.  34(1 ;  State 
V.  Ade,  178  Ind.  .^SR,  00  X.  E.  SI8.3. 

And  in  1002  the  Mississippi  courts 
required  by  law  to  take  judicial  noti 
the  result  of  local-option  elections.  Irhy 
T.  SUto,  01  Miss.  542,  44  So.  801 :  State  v. 
Bertrand.  72  Miss.  518,  17  So.  23.^;  Puckctt 
\.  State,  71  Miss.  102,  14  So.  4.-.2. 

And  upon  the  ground  that  the  ei 
take  judicial  notice  of  the  adopti 
local-option  law,  it  has  been  expressly  held 
unnecessary  to  allege  that  fact  in  the  indict- 
ment. Combs  v.  State,  81  Ga.  780.  8  S.  E. 
318,  and  cases  penerally.  supra,  sustaining 
the  proposition  that  the  court  will  take  ju- 
dicial notice  that  local  option  has  been  put 
into  operation  in  a  particular  district. 
I,.Ii.A.1315n. 


Pac.  543,  holding  that  the  act  is  not  in- 
valid as  a  delegation  of  li-gislative  power 
to  the  voters  of  the  territory.  This  local 
status  or  condition,  therefore,  is  not  es- 
tablishetl  by  the  law;  it  remains  to  be  de- 
termined from  time  to  time,  as  the  electors 
desire.  It  Is  not  a  fact  '"establbhed  by 
law,"  within  the  meaning  of  subdiTision  2 
of  g  1875  of  the  Code  of  Civil  Procedure, 
and  is  not  a  subject  of  judicial  notice  un- 
der that  section.  It  depends  on  the  result 
of  a  local  election,  manifested  by  the  local 
record.  The  law  establishes  a  method 
whereby  the  condition  necessary  to  its  local 
operation  may  be  brought  into  existence, 
hut  the  condition  so  |)roduced  is  not  "es- 
tablished b}'  law;"  it  is  a  sini]>le  fact  to 
be  established  by  evidence.     The  fact  that 

.So  tliere  are  eases  which,  without  express- 
ly, at  least,  placing  their  decision  on  the 
ground  of  judicial  notice,  hold  that  such 
an  allegation  in  the  indictment  ia  not  necea- 

Thus,  it  was  held  in  Stat<>  t.  Funk,  27 
Minn.  318.  7  N.  \V.  35f>,  sufficient  to  allege 
in  the  indictment  that  defendant  sold  Itquur 
without  a  license.  But  in  State  v.  Mattley. 
25  Minn.  420,  under  a  special  taw  it  was 
held  necessary  to  allege  that  the  liquor  was 
sold  "after  a  vote  against  license."  • 

Under  a  statute  proliibiting  the  sale  of 
intoxicating  liquors  in  pertain  districts,  an 
indictment  charging  a  sale  of  intoxicating 
liquors  without  first  having  procured  a  li- 
cense therefor  in  the  manner  and  as  provid- 
ed by  law  is  held  sufficient  in  State  v.  Mcll- 
venua,  21  R.  D.  48B.  11.^  X.  W.  878. 

It  has  also  been  held  that  the  statute,  by 
prescribing  the  character  of  proof  of  the 
adoption  of  l>cal  option,  has  in  effect  nega- 
tive] the  right  to  take  judicial  notice  of  it. 

Thus,  in  the  prosecution  of  a  druggist  tor 
the  violation  of  a  local-option  law  ( People  v. 
Murphy,  03  Mieh.  41,  52  X.  VV.  1042),  it  is 
contended  by  the  prosecution  that  the  court 
was  authorized  to  take  judicial  notice  that 

firohibition  was  in  force  in  a  certain  county. 
I'ithout  passing  upon  the  question  of 
whether  it  would  be  competent  for  the  l^js- 
lature  to  provide  that  tlie  resolution  or  c^i- 
aetment  of  the  board  of  supervisors  be  treat- 
ed as  a  general  law.  of  which  the  court 
might  take  judicial  cognizance,  the  court 
statiS  it  ia  auffieient  to  say  that,  by  the  very 
clear  provisions  of  the  act  iu  question,  the 
legislature  negatived  any  such  purpoae,  but 
has  prescribed  what  shall  constitute  the 
evidence  of  the  fact  that  the  provisions  of 
the  law  are  enforced  in  a  particular  county. 
namely,  the  record,  or  a  certified  transcript 
thereof,  of  the  preamble  and  resolution  of 
the  board  of  supervisors  of  audi  county,  re- 
quired by  a  certain  section  of  the  act;  that 
dealing  with  the  reaolution  as  it  was,  with 
the  preamble  omitted,  it  was  sufficient  ev- 
idence to  warrant  the  court  in  finding  that 
the  prohibitory  act  was  enforced  in  the 
county  named. 
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it  Ib  produced  by  proceedings  authorized 
by  tlie  law  do<«  nut,  of  itself,  require  the 
court  to  take  judicial  notice  of  it.  The 
(-Hse  is  not  ditferent  from  any  other  wliere, 
the  lavF  operating  only  upon  certain  things, 
the  exiutenee  of  the  tiling  must  be  made  to 
appoar. 

Tlie  courts  take  judicial  notice  of  tbc 
cvistence  and  bounds  of  a  city  (Stat.  1S8Q, 
p.  372;  i'asodena  r.  Stimson,  01  Cal.  ioQ, 
■27  Vac.  804;  People  v.  Potter,  35  Cal.  112), 
but  not  of  the  boundaries  of  supervisorial 
districts.  Such  districts  are  laid  out  by 
the  supervisors  of  the  particular  county, 
and  the  proceedings  of  such  county  boards 
are  governed  by  the  same  rule  as  those  of 
a  city  council  in  this  respect;  their  orders 
and  ordinances  are  not  Bubjects  of  judicial 
notice.  1  GreenL  Ev.  lath  ed.  g  44;  4 
Wigmore,  Ev.  8  2572,  p.  3608;  2  Dil.  Miin, 
Corp.  5th  ed.  S  630;  Lucas  v.  San  Francisco, 
7  Cal.  474;  Carpenter  v.  Shinncrs,  lOB  Cal. 
350.  41  Pac.  473.  There  is  an  exception, 
immaterisi  here,  with  regard  to  judicial 
notice  of  ordinances  by  local  inferior  courts 
established  to  enforce  local  ordinances.  Ex 
parte  Davis,  115  Cal.  44.),  47  Pac.  258;  Ex 
parte  Hansen,  158  Cal.  407,  111  Pac.  528. 
But  the  precise  fact  of  wliicli  it  is  here 
claimed  that  jtidicisl  notice  must  be  taken 
is  the  result  of  the  vote  taken  in  the  terri- 
tory, pursuant  to  tlie  act.  This  vote  does 
not  make  the  territory  in  which  it  is  taken 

Miscellaneous. 

In  the  state  of  Washington  the  law  desig- 
nates the  territory  in  which  the  sale  of  in- 
toxicating liquor  has  been  prohibited  as 
a  "unit."  So,  wliere  one  was  eraivieted 
of  bringing  intoxicating  liquor  into  a 
local-option  territorv,  the  court,  in  State 
V.  Muller,  —  Wash.  — ,  141  Pac.  910, 
stated  that  it  would  take  judicial  no- 
tice of  the  fact  that  in  the  larger  and 
more   populous  counties  of  the  state  there 

It  is  lield  in  Moore  v.  State,  120  Ga.  414, 
7)5  S.  £.  327,  tliat  judicial  o^nizance  is  to 
he  taken  by  the  court  that  the  territory  now 
embraced  in  tlie  county  of  Crisp  wan.  before 
the  creation  of  that  county,  within  the 
boundaries  of  Dooly  county,  wherein  the  sale 
of  intoxicating  liquors  was  prohibited  by 
law.  Under  the  express  provisions  of  the 
act  of  1905,  authorizing  the  organization 
of  new  counties,  the  local  prohibition  law 
prevailing  in  Dooly  county  immediately 
i>eeame  of  full  force  and  effect  in  the  county 
of  Crisp,  and  hss.  since  its  creation,  under- 
gone no  change.  To  the  same  effect  is  Par- 
ker v.  SUte,  120  Oa.  443.  5S  S.  E.  329. 

The  question  whether  judicial  notice  will 
be  taken  of  the  result  of  a  local-option  law 
is  not  passed  upon  in  American  Fork  City  v. 
Charlier,  —  Utah,  — ,  134  Pac,  730.  Tlie 
court,  in  citing  People  v.  Edwards,  174 
Jlich.  445,  140  N.  W.  473,  as  holding  that 
L.P,A.1915B. 


a  political  sulidivision  of  tlie  state,  con- 
stituted for  the  purpose  of  carrying  on  a 

part  of  the  governmental  functions  of  the 
state.  It  does  not  become  a  governmental 
agency  similar  to  a  Diuiiii;ipHl  corporation, 
or  a  county,  of  whicii  the  courts,  for  tliat 
reason  largely,  are  bound  to  take  notice. 
Tlie  only  effect  of  the  election  is  to  pro- 
duce a  status  or  condition  upon  which  tlie 
law  may  operate.  It  does  not  give  the  ter- 
ritory any  power,  or  erect  it  into  a  corpora- 
tion or  body  politic.  Tlie  holding  of  the 
election  and  the  record  of  the  retiutt  are 
matters  in  all  essentials  similar  to  the  rec- 
ords of  the  votes  and  resolutions  of  city 
councils  and  county  boards  by  nliieh  ordi- 
nances are  adopted  and  pasHcd.     These,  as 

knowledge,  but  must  be  proven  as  other 
facte. 

The  act  itself  contains  a  strong  implica- 
tion that  the  character  of  the  territory  is 
not  to  be  judicially  noticed,  but  must  be 
shown  by  evidence.  The  last  clause  of  j 
10  provides  that  in  any  proaecution  under 
the  act,  the  record  of  the  governing  l>ody 
of  the  city,  town,  or  district,  showing  the 
number  of  votes  cast  at  the  election,  or  a 
duly  certified  copy  thereof,  shall  be  prima 
facie  evidence  that  the  territory  in  which 
the  election  was  held  is  "no-license"  terri- 
tory. If  the  courts  must  take  judicial 
notice  of  the  fact,  this  provision  would  be 

Jlichigan  courts  cannot  take  judicial  notice 
of  the  result  of  local-option  elections,  states 
that  whether  such  should  be  iield  to  be  the 
law  of  Utah  need  not  now  be  decided.  We 
do  take  judicial  notice  that  an  election 
was  held  under  the  mandatory  provisions 
of  the  law  in  June,  1011.  What  the  result 
of  that  election  was  is  immaterial  here, 
e  the  validity  of  the  ordinance  in  ques- 
tion would  not  necessarily  depend  upon 
what  the  result  of  the  election  waa.  Under 
our  statute  a  person  could  be  guilty  of  an 
illegal  sale  of  intoxicating  liquors  if  sold  as 
churged,  regardless  of  whether  the  people  of 
American  Fork  City  voted  wet  or  dry.  This 
being  so,  it  is  quite  immaterial  to  determine 
the  result  of  the  election  in  this  case. 

It  is  stated  in  Bills  v.  State,  55  Tex.  Crim. 
Rep,  541,  117  8.  W.  835,  that  to  say  that 
there  is  a  local-option  law  in  a  certain  coun- 
ty is  not  of  necessity  to  affirm  that  there  is, 
throughout  the  entire  county,  or  in  the  par- 
ticular portion  where  this  alleged  offense 
was  committeil,  a  law  prohibiting  the  sale  of 
intoxicating  liquors,  since  there  might  be  a 
local'option  law  in  some  political  subdivi- 
sion of  the  county  less  than  the  whole.  Be- 
sides, local  elections  may  be  held  for  other 
purposes  than  to  prevent  the  sale  of  intox- 
icants. Again,  the  fact  that  a  witness  tes- 
tifles  that  there  is  a  local-option  law  in 
force  in  a  county  does  not  carry  with  it 
the  proof  that  such  law  was  in  existence  at 
the  date  of  the  alleged  ofTense.        J.  D.  C. 
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wholly  useleas.  The  nocessary  inference  is 
thkt  the  legislature  believp^  tliat  proof 
would  be  required,  ai  of  ordinary  matters 
i»  pais,  and  that  this  provision  was  intend- 
ed to  facilitate  sueli  proof. 

Furthermore,  it  is  to  be  ol>Herved  that 
the  condition  of  "no-license"  territory,  pro- 
duced by  an  election  under  the  act,  is  not 
intended  to  be  Btable  or  fixed:  it  remains 
only  until,  at  a  aubiiequent  elt'ction  under 
the  act,  a  different  result  ii  produced:  and 
this  may  occur  every  two  years  (SS  6  i 
11).  The  election  itself  may  be  conb'ated 
by  any  voter  of  tlie  territory,  and  in  siicli 
i^aee  the  force  and  effect  of  the  election  is 
not  changed  until  the  contest  ia  (inallv  de- 
cided (§9).  Thus  tlie  c'harac-ter  of  the 
territory  is  subject  to  cliange  at  any  time, 
if  there  is  a  contest.  It  is  obvious  that  the 
"no-licenee"  territory,  so  created,  is  not  in- 
tended to  be  a  permanently  establislied  in- 
stitution, aa  in  the  caae  of  »  municipal 
corporation,  and  there  ie  not  the  same  rea- 
son  /or  making  it   the  aubject  of   .judicial 

Upon  all  these  grounds  our  conclusion  la 
that  the  courts  do  not  take  judicial  notice 
that  a  given  city,  town,  or  district  is  "no- 
]icen>e  territory"  under  tliis  law,  that  it 
must  be  proven  by  evidence,  as  provided  in 
the  act  itself,  or  by  other  sufficient  evidence, 
ftnd  that  the  court  below  erred  in  giving 
tiie  inatniction  complained  of. 

The  judgment  and  order  ai'e  revorscd. 

We  c 
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(—  Iowa,  — ,  149  X.  W.  22J,) 

Influrance  —  seven  years'  absoiice  —  es- 
toppel to  rely  on  by-law. 

1.  An  insurer  who  advises  a  beneficiary 
upon  the  disappearance  of  insured  that  it  is 

Xote.  —Inmiranee:  valldlt}/  of  bfi-laiv  of 
mutual'  benefit  aoelety,  refusing  to 
pay  indemnitfi  upon  prenumpUon  of 
death  from  «even  i/ears'  absence. 

There  would  appear  to  be  no  valid  objec- 
tion to  a  by-law  providing  that  a  member's 
absence,  although  continued  for  seven 
years  or  more,  should  not  constitute  sxiHl- 
cient  proof  of  his  death,  in  so  far  as  such 
by-law  applies  to  those  who  became  mem- 
bers after  its  passage.  But  where  the  right 
to  change  the  by-lawB  has  not  been  reserved 
L.R.A.1915B. 


customary  to  pay  claims  after  an  Dbscncc  of 
seven  years,  and  «ho  accepts  dues  from  her 
for  that  period  without  notifying  her  of  a 
change  of  by-laws  postponing  the  time  for 
payment,    is    estopped    to    rely    upon    the 

PleadlDg  —  reply  —  part  of  petition. 

2,  An  unnecessary  reply  attempting  to 
set  up  an  estoppel  in  an  action  upon  a  life 
insurance  poHcy  in  which  a  demurrer  tu 
defendant's  answer  of  change  of  by-laws,  so 
that  the  amount  is  not  due,  has  been  sus- 
tained, may  be  treated  as  part  of  the  peti- 
tion  if   it   is   permitted   to   remain    in    the 

(November  .=),  1014.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  CHnttm  Coun- 
ty in  plaintiff's  favor  in  an  action  brought 
to  recover  the  amount  alleged  to  be  due  on 
a  benefit  certificate.     Attirmed. 

Statement  by  Prrslon,  J.: 

Action  on  a  benefit  ceitificate  issued  to 
Katlian  Keith  and  payable  to  Lime  Keith, 
plaintiff,  who  was  hia  irife.     Judgment  for   . 
plaintiff.     Defendant  appeals. 

Iklessrs.  Trnman  Plaiilz,  George  G. 
Perrin,  and  E.  L.  Miller  for  appellant. 

Meusrs.  Carroll  Brolhers  and  Wolfe  & 
Wol/e,  for  appellee: 

The  alleged  by-law,  having  been  adopted 
about  four  and  one-half  years  after  the  dis- 
appearance of  Keith,  is  not  enforceable  as 
against  the  plaintifl^  in  this  action. 

Samberg  v.  Knights  of  Modern  Macca- 
bees, 158  Mich.  508,  133  Am.  St.  Rep,  396, 
123  N.  \V.  25;  Pierson  v.  Modern  Woodmen, 
125  Minn.  150.  14.i  N.  W.  806;  Olson  v. 
Court  of  Honor,  100  Minn.  117,  8  L.R..\. 
(N.S,1  521,  117  Am.  St.  Rep,  676,  110  K. 
W,  374..  10  Ann.  Cas.  622. 

The  defendant  is  estopped,  by  its  letter 
of  February  1,  IflOo,  from  claiming  that  it 
is  not  liable  to  poy  the  policy  at  the  pres- 

Mannheimer  v.  Independent  Order,  A. 
L  83  Misc.  455,  145  X.  Y.  Sllpp.  74;  Mar- 
shall Field  t  Co.  v.  Sutherland.  136  Towa, 
218,  13  L.R.A.(N.S.)  576,  113  X,  W.  770: 
Lyon  V.  Aiken,  70  Iowa,  16,  29  N.  W.  785: 

by  the  association,  such  provision  undoubt- 
edly would  be  invalid  as  to  those  who  were 
already  members  when  it  became  effective. 
The  right  to  change  the  by-laws  of  mutual 
benefit  associations,  however,  is  ordinarily 
reserved  by  their  contracts  with  the  mem- 
Ihts.  But  this  right  is  held  to  be  subject 
to  the  condition  that  the  change  must  be  a 
reasonable  one,  and  a  change  vrhich  virtual- 
ly makes  a  new  contract  is  not  authorized 
by  such   reservations. 

Generally  as  to  reasonableness  of  new 
by-laws  as  implied  condition  of  consent  to 
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St.  John  T.  Roberts,  31  N.  Y.  4il,  S8  Am. 
Dee.  287;  UwgiT  v.  Chicago,  M.  i  St.  P. 
R,  Co.  83  Wis.  10(1.  53  Am.  Rep.  271.  23 
X.  W.  435. 

If  a  man  leavfB  his  homo,  and  goes  to 
parts  unknown,  and  remains  unheard  from 
for  the  8p»pe  of  seven  years,  the  law  au- 
tlmrizes  to  those  that  remain,  the  presump- 
tion of  fact  tliat  he  is  dead. 

Tisdale  v.  Connecticut  JIut.  L.  Ins.  Co. 
28  Iowa,  12;  Shcrod  v.  Ewell,  104  Iowa, 
253,  73  N.  W.  4(13. 

In  objecting  to  the  request  to  submit  to 
the  jurj,  and  have  them  find  the  date  of 
death  of  Nathan  Keith,  the  defendant  ia 
estopped  from  asking  for  a  new  trial. 

Wasson  v,  American  PatrioU,  143  Iowa, 
142.  12a  N.  W.  773;  Van  Atten  v.  Modern 
Brotherhood,  131  lona.  232,  108  X.  W.  313. 


A  by-law  adopted  subsequent  to  the  ac- 
ceptance of  the  assured  aud  issuing  to  the 
benefit  certiticBte  cannot  have  the  effect  of 
taking  away  a  substantial  right  secured 
by  Bucli  certiflcate.  The  amount  to  be  paid 
cannot  be  diminished. 

Fort  V.  Iowa,  L.  H.  140  Iowa,  183,  123 
X.  \V.  224;  Pokrefky  v.  Detroit  Firemen's 
Fund  ASEO.  121  Mich.  45«,  SO  K.  W.  240; 
Xewhall  v.  Supreme  Council,  A.  L.  H.  181 
Mass."  Ill,  83  X.  E.  1. 

The  circumstances  under  which  a  policy 
shall  be  paid  cannot  be  materially'  altered. 

People  ex  rel.  Pulford  v.  Fire  Dept. 
31  Mich.  4.18;  Welier  v.  Supreme  Tent.  K. 
M.  172  X.  Y.  490,  92  Am.  St.  Rep.  753,  65 
X.  E.  258;  Starling  v.  Supreme  Council,  B. 
T,  T.   108  Mich.  440,  82  Am.  St.  Rep.  709, 


change  of  bv-laws.  see  note  in  3  L.R.A. 
(N.S.)  621,  and  see  also  Inde^  to  L.R.A. 
notes  "Insurance,"  §  47. 

There  is  as  yet  little  authority  upon  the 
question  under  consideration,  and  it  can- 
not be  said  that  the  cases  which  have  con- 
sidered the  point  are  in  harmony. 

In  Samberg  v.  Knights  of  Modem  Macca- 
bees, 158  Mich.  588,  133  Am.  Kt,  Rep.  396, 
123  X.  W.  25,  where  the  application  pro- 
vided that  the  insured's  statements,  with 
the  application  and  the  constitution,  should 
form  the  basis  of  the  contract,  and  the 
certiftcate  was  payable  on  condition  that 
tUe  agreement  in  the  application  was  true 
and  the  insured  continued  "to  comply  with 
tbe  laws,  rules,  and  regulations  of  the  i 
Great  Camp  (or  ilichigan,  which  are  now 
or  may  hereafter  be  in  force,"  and  "upon  | 
satisfactor^v  proof  of  the  death  of  the  said 
memtter."  it  was  held  that  it  could  not  be  | 
said  that  the  insured,  in  subscribing  to  his  | 
application,  contemplated  the  subaequent , 
adoption  of  a  bvlaw  that  would  have  the  I 
effect  of  rendering  a  statutory  provision, 
raising  a  presumption  of  death  from  a  | 
seven  years'  absence  without  intelligence  ' 
eonceminf;  the  person,  nugatory,  and  have  j 
the  effect  of  making  it  practically  impossible 
to  make  proofs  of  death  in  cases  within  the 
occasional  experience  of  men.  j 

And  a  by-law  providing  that  "the  ab-  ' 
sence  or  disappearance  of  a  member  of  this  i 
order  from  bis  last-known  place  of  residence 
for  any  length  oC  time  shall  not  be  pre- 
sumptive evidence  of  the  death  of  the  mem- 
ber, and  no  right  shall  accrue  under  the 
certificate  of  membership  to  the  beneficiary, 
nor  shall  any  benefits  be  paid  until  satis- 
factory proof  has  been  made  of  the  death 
of  the  member,  aside  from  any  presumption 
that  might  arise  by  reason  of  his  absence," 
was  held  unreasonable  and  void  in  so  far 
■a  the  case  at  bar  was  concerned,  where 
it  appeared  that  it  waa  adopted  fifteen  years 
aft«r  tbe  insured  became  a  member,  four 
years  after  his  disappearance,  and  three 
years  before  the  benellciary  ceased  paying 
assessments.      Ibid. 

In  Pierson  v.  Modern  Woodmen.  12r>  Minn. 
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150,  145  X.  W.  808.  where  it  was  sought, 
in  an  action  to  recover  on  a  benefit  certifi- 
cate, to  prove  death  by  disappearanre  and 
absence  for  seven  years,  a  by-law  providing 
that  continued  absence  or  disappearance 
should  not  be  regarded  aj  evidence  of  death, 
or  give  any  right  to  recover  until  the  ex- 
piration of  the  full  term  of  the  member'! 
expectancy  of  life  according  to  certain 
mortality  tables,  was  held  to  have  been 
properly  excluded  where  it  was  not  shown 
or  claimed  that  such  by-law  existed  when 
the  member  disappeared.  It  does  not  ap- 
pear in  this  cam;  hoivever,  whether  or  not 
the  right  to  change  the  by-laws  had  been 
reserved  by  the  insurer. 

But  in  McGovern  v.  Brotherhood  of  Loco- 
motive Firemen  1  Engineers,  31  Ohio  C.  C. 
243,  it  waa  held  that  a  by-law  of  a  mutual 
benefit  association  that  no  death  losses 
should  be  paid  when  the  only  evidence  of 
death  was  that  the  member  had  disappeared, 
was  for  the  mutual  benefit  of  all  the  mem- 
bers, and  not  contrary  to  public  policy,  and 
that  where  a  iiiember"by  his  contract  agreed 
to  conform  to  all  by-laws,  rules,  and  regu- 
lations of  the  society  then  existing  or  that 
might  thereafter  be  enacted,  such  by-law 
was  \  alid  and  operative  in  an  action 
brought  by  the  member's  beneficiary,  al- 
though the  by-law  was  not  effective  until 
fifteen  daya  before  the  expiration  of  the 
seven  years'  period  relied  upon  by  the  bene- 
flciarv  to  establish  the  presumption  of 
death. 

And  such  by-law  was  held  not  invalid 
on  the  ground  that  it  attempted  to  control 
the  rules  of  evidence  which  should  he  ap- 
plied by  the  courts,  it  being  held  that  the 
mutual  interests  of  the  nienibers  of  fra- 
ternal benefit  associations  warrajited  their 
legulating  their  own  affairs  to  the  entire 
exclusion  of  tbe  courts.     Ibid. 

And  it  was  further  held  in  this  case  that 
the  fact  that  the  beneflciarv  had  paid  dues 
for  seven  years,  which  had  been  accepted 
by  the  insurer,  had  no  bearing  upon  the 
case,  the  court  remarking  that  this  was 
merely  a  concessitm  on  her  part  that  the 
member  was  atill  alive.    Ibid.        J.  T.  W. 
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86  N.  W.  340i  Tcbo  v.  Supreme  Council,  R. 
A.  S»  Minn.  3.  &3  N.  W.  513 1  Wheeler  v. 
Supreme  Sitting,  0.  I.  H.  110  Mich.  437,  G8 
N.  W.  229',  Uelilmar  v.  Grand  Lodge,  A.  0. 
U.  W.  109  Minn,  305,  28  L,.R.A.(N.S.)  305, 
123  X.  \V.  1071. 

Pr^Bton,  J.,  delivered  the  opinion  of  the 

It  is  alleged  by  plaintiff,  auhstantially: 
That  tlic  certificate  wsb  issued  to  deceased 
June  21,  ISetP.  He  liad  paid  all  aasesBn: 
and  dues  to  April  11,  190-1,  and  thereafter 
plaintiff  paid  Euch  asaeasments  and  dues  to 
and  including  the  year  1911  for  and  on  be- 
half of  said  .Nathan.  That  on  April  11, 
1S04,  N&than  absented  himseif  from  his  fam- 
ily and  from  his  usual  place  of  residence, 
and  has  concealed  his  whereabouts,  without 
known  cause,  and  such  absence  has 
tioued  for  a  period  of  seven  years,  and  that 
by  reason  of  said  absence  said  Xathan  Keith 
is  deemed  to  be  dnad,  and  said  plaintiff  here- 
in now  alleges  the  fact  to  be  that  said 
Nathan  Keith  is  dead,— the  exact  time  and 
place  ol  hie  death  being  unknown  to  plain- 
tiff. It  is  further  alleged:  That  at  the  ei;- 
piration  of  the  seven  years'  absence  of  said 
Xathan  a  right  of  action  accrued  to  plain- 
tiff under  the  certificate,  and  that  there- 
after she  furnished  to  said  defendant  aatia- 
factory  evidence  of  the  death  of  said  -vathan. 
Mid  demanded  payment  of  the  amount  due 
her  a«  beneficiary.  That  at  the  time  of  the 
death  of  said  Xathan  he  had  performed 
every  condition  required  of  him  under  said 
certificate,  and  that  he  was  at  the  time  of 
bis  death  a  member  in  good  standing  in 
■aid  society.  Plaintiff  also  pleaded  an  es- 
toppel, as  follows:  That  after  the  disappear- 
ance of  the  said  Xathan  Keith.  tlie  plaintiff, 
Bi  beneficiary  under  the  insuralice  certifi- 
cate, or  policy,  through  her  son,  D.  W. 
Keith,  notified'  the  defendant  of  the  disap- 
pearance of  eaid  Xathan  Keith  and  asked 
for  advice  as  to  what  she,  as  beneficiary,  bad 
best  do  under  the  circumstances,  and  that 
the  defendant  answered  by  a  letter  dated 
February  1,  1905.  aa  follows: 

In  reply  to  your  inquiry  of  the  28th 
January,  hereby  advise  that  it  is  custom- 
ary to  consider  a  member  dead,  and  to 
pay  his  claim,  after  continuous  disappear- 
ance of  seven  years'  duration.  If  you  have 
reason  to  believe  that  your  father  is  dead, 
it  n-ould  probably  be  worth  your  while  to 
keep  hia  certificate  in  force  for  the  next  six 
years;  but  if  you  have  any  reason  to  think 
that  he  is  still  alive,  and  is  concealing  hia 
whereabouts.  I  can  hardly  advise  you  to  do 
so,  as,  no  matter  how  much  money  you  may 
expend  in  this  way,  he  would  be  at  liberty, 
afaould  he  return,  to  alter  the  certificate 
L.It.A.1915B. 


in  a  manner  compatible  with  the  provisions 
of  our  by-laws,  as  your  payment  would  give 
you  absolutely  no  claim  on   the  certificate 
during  the  lifetime  of  the  member. 
Yours  truly, 
C.  W.  Hawcs, 
Head  Clerk  M.  W.  A. 

Plaintiff  further  alleges:  That  her  said 
request  for  advice  was  in  writing,  and  the 
same  is  in  the  ponHcsaion  of  defendant; 
hence  she  cannot  attach  a  copy  hereto. 
That,  acting  upon  the  contents  of  said  let- 
ter, the  plaintiff  kept  said  certificate,  or  pol- 
icy, in  force,  by  paying  the  assessments  and 
camp  dues,  for  more  than  six  years  men- 
tioned in  said  letter,  and  up  to  the  time  of 
the  commencement  of  this  suit,  and  by  rea- 
son of  her  so  paying  said  assessments  and 
camp  dues,  as  advised  in  said  Ittter.  and 
relying  upon  the  representations  set  forth 
therein,  keeping  said  certificate,  or  policy, 
in  force  for  the  period  stated  therein,  the 
defendant  is  now  estopped  from  denying  ita 
liability  on  the  certificate,  or  policy,  sued 
upon,  and  is  estopped  from  setting  up  or 
relying  upon  the  defenses,  or  any  one  there- 
of, set  out  in   its  answer. 

Three  affirmative  defenses  were  pleaded 
by  the  defendant.  The  third  is,  in  sub- 
stance that  said  benefit  certificate  issued  by 
this  defendant  to  the  said  Xathan  Keith, 
and  the  said  application  of  the  said  Xathan 
Keith  for  said  benefit  certificate,  by  their 
terms,  both  provide  that  the  by-laws  of  this 
defendant  then  in  force,  or  that  thereafter 
might  be  enacted,  shall  be  binding  upon  the 
said  Nathan  Keitb  and  his  beneficiary.  It 
was  further  averred;  That  its  said  by-laws 
from  and  after  September  1,  1008,  contain, 
among  other  things,  a  provision  to  the  effect 
that  no  lapse  of  time  or  absence  or  disap- 
pearance, on  the  part  of  any  member  here- 
tofore or  hereafter  admitted  into  the  so- 
citety,  without  proof  of  the  aetual  death 
of  such  member  while  in  good  standing, 
aball  entitle  hia  beneficiary  to  recover,  e\- 
eci)t  as  hereinafter  provided.  Tliat  the  dis- 
appearance or  long,  con  tinned  absence  of  any 
meniber  imbeard  of  shall  not  be  regarded  as 
evidence  of  death,  or  give  any  rijjht  to  re- 
cover on  any  benefit  certificate  heretofore 
or  hereafter  issued,  until  the  full  term  of 
the  member's  expeetancy  of  life,  according 
to  the  National  Fraternal  Congress  Table  of 
Mortality,  has  evpired  witliin  the  life  of  the 
benefit  certificate. 

To  this  defense  plaintiff  demurred  on  the 
ground  that  the  by-law  set  out  in  said  third 
illirmative  defense  in  said  answer,  as 
imended,  as  shown  by  said  pleading,  was 
lassed  and  adopted  by  said  defendant  so- 
ciety long  subsequent  to  the  issuance  of  the 
benefit  certificate  sued  hereon,  and  is  an  at- 
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tempt  on  tlie  part  of  »aid  defendaut  society 
to  change  and  modify  the  terma  of  said 
surance  contract  and  the  time  and  man 
of  payment  tliereof,  from  the  date  of  the 
death  of  the  insured,  aa  presumed  by  law, 
until  the  full  term  of  his  life  expectancy,  as 
shown  by  the  Xational  Fraternal  Congress 
Table  of  Mortality,  shall  have  expired,  aod 
is  unreasonable  and  invalid  as  a  defense. 
(2)  That  at  the  time  of  the  Isiiuance  of  the 
hencfit  certificate  herein  sued  on,  and  par 
ticularly  at  the  time  of  the  passage  of  thi 
by-law  set  out  in  said  third  amrmative  de 
fense  and  aniendnient  in  said  answer  of  sail 
defendant,  upon  disappear  a  nee,  and  rontinu 
0U8  absence  o(  the  insured  for  b  period  of 
seven  years  as  set  out  in  the  petition  of 
said  plaintifT,  the  laws  of  the  ntate  of  Ii 
permitted  letters  of  administration  to 
issued  on  the  estate  of  such  absentee  under 
the  presumption  that  such  absentee  is  dead. 
Therefore  the  attempted  passage  and  adop- 
tion of  said  by-law  is  in  contravention  of 
law,  unreasonable,  and  void,  and  no  defense 
to  said  action. 

The  demurrer  was  sustained,  to  which  rul- 
ing the  defendant  duly  excepted.  On  De- 
cember 10,  1912,  the  defendant  withdrew  iti 
general  denial  contained  in  the  answer,  also 
withdrew  the  first  and  second  affirm ative 
ftrounds  of  defense  in  its  annwer,  and  elected 
to  stand  on  the  balance  of  its  answer,  to 
which  the  demurrer  had  been  filed  and  sus- 
tained. No  further  pleadings  were  filed  by 
defendant. 

On  the  same  day,  December  10,  101-2,  the 
I'ause  came  on  for  further  hearing  and  trial 
before  the  court,  upon  the  request  of  the 
plaintiff,  aaking  the  right  to  go  to  the  jury 
on  the  question  as  to  the  date  of  Xathan 
Keith's  death,  and  that  the  jury  be  request- 
ed to  make  special  findings  as  to  the  date  of 
his  death;  and  the  court,  having  heard  said 
request  and  arguments  of  counsel,  and  being 
fully  advised,  overruled  said  request  of  the 
plaintiff,  on  the  ground  that  there  is  no 
issue  made  by  the  pleadings  presenting  that 
<|ueBtion;  and  thereafter,  and  upon  the  same 
day,  the  cause  came  on  for  further  hearing 
and  trial  upon  the  pleading  in  this  cause, 
and  the  court,  having  examined  the  records 
and  being  advised,  and  the  defendant  having 
refused  to  plead  or  answer  further,  finds  tor 
the  plaintiff  on  the  pleadings  for  the  sum  of 
$2,000,  with  interest  and  costs. 

1.  First,  as  to  the  estoppel;  We  are 
clearly  of  the  opinion  that,  from  the  facts 
stated  in  the  pleadings,  appellant  is  estopped 
from  claiming  that  it  is  not  liable  for 
the  payment  of  the  certificate  at  this  time. 
Some  cases  arc  cited  by  appellee,  which  we 
think  are  not  quite  in  point,  though  princi- 
ples of  estoppel  arc  therein  discussed.  It  is 
unnecessary  to  discuss  their  cases.  Defend- 
I,.R.A.1016B. 


ant  cites  no  authorities  on  this  point.  The 
letter  from  defendant,  and  upon  which  plain- 
tiff acted,  is,  to  a  certain  extent,  advitory; 
but  plaintiff  was  told  in  it  that  it  was  cus- 
tomary to  consider  a  member  dead  and  to 
pay  his  claim  after  continuous  disappear- 
ance for  seven  years'  duration.  Then  fol- 
lows, in  effect,  an  invitation  or  request  to 
keep  up  the  paylnent  of  assessments  and 
dues,  by  saying  that  it  would  probably  be 
worth  her  while  to  keep  the  certificate  in 
force  if  she  believed  her  husband  was  dead. 
The  clear  implication  is  that,  if  she  did  keep 
it  in  force  until  the  end  of  seven  years,  the 
claim  would  he  paid.  She  would  be  justi- 
fied in  so  construing  the  letter.  True,  the 
letter  advised  ber  to  not  keep  the  certificate 
in  force  if  she  did  not  believe  her  husband 
was  deadj  but  even  this  suggestion  was  for 
her  protection,  and  there  is  no  intimation 
that  even  under  such  circumstances  the  cer- 
tificate would  not  be  paid  if  she  kept  it  in 
force.  Itelying  upon'  these  statements,  she 
did  keep  it  in  force,  and  paid  the  aasess- 
ments  and  dues,  (or  more  than  six  years,  or 
until  more  than  seven  yeara  had  elapsed 
after  the  disappearance.  Defendant  kept 
the  money,  and  still  keeps  it,  and  has  not 
even  ofl'ered  to  return  iL  She  paid  the 
mouey  both  before  and  after  the  change  in 
the  by-laws,  supposing  the  certificate  would 
be  in  force.  She  was  not  notified  to  the  con- 
trary, even  after  the  change  in  the  by-laws. 
Defendant  continued  to  receive  the  payments 
after  such  change.  Good  conscience  requires 
that  defendant  he  not  allowed  to  now  say  it 
is  not  liable  for  this  claim. 

2.  But  it  is  said  hy  appellant  that  plain- 
tiff is  not  in  a  position  to  rely  upon  the 
estoppel,  because  it  is  pleaded  jn  a  reply. 
It  is  true  that  this  matter  is  set  up 
in  what  is  denominated  a  reply.  We 
should,  perhaps,  refer  to  the  state  of 
the  record  more  particularly  in  regard  to 
this  matter.  The  demurrer  to  the  third 
ground  of  the  answer  was  filed  October  30. 
1011.  and  sustained  January  24,  11912.  The 
Bo.called  reply  was  not  Hied  until  Septem- 
ber 23,  1912.  .U  that  time  the  third 
ground  of  the  answer  had  been  disposed  of 
hy  the  ruling  on  demurrer.  But  the  two 
other  grounds  of  the  answer  had  not  then 
been  withdrawn.  These  two  counts  or  de- 
fenses were  withdrawn  December  10,  lfll2, 
at  which  time  the  defendant  elected  to 
stand  on  the  third  ground  of  its  answer, 
and  the  cause  was  submitted  and  decided 
by  the  court  On  the  pleadings.  So  that, 
after  the  other  defenses  had  been  withdrawn, 
the  only  question  was  as  to  the  third  count 
of  the  answer.  As  to  this,  as  before  stated, 
the  demurrer  was  sustained,  and  defendant 
refusing  to  plead  further,  it  was  in  default 
for  want  of  a  plea.      Under   the   statute    (S3 
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3S7S  and  35S5)  the  court  wag  authorized  to 
enter  judgment  without  the  introduetion  of 
ovidenee.  The  so-called  reply  waa  not  uitli- 
dran-D,  and  there  nas  iio  motion  by  defend- 
ant to  atrike  it  from  the  fllefl.  The  court 
and  cotuuwl  proceeded  to  treat  it  aa  though 
it  waa  a  part  of  the  record,  aa  it  was. 

The  question  at  thia  point  really  is, 
though  not  argued  by  counsel  for  either  side, 
whether  under  the  circumstances  of  this  caac 
the  allegatians  as  to  estoppel  contained  in 
the  so-called  reply  are  denied  by  operation 
of  law.  as  though  it  was  in  fact  a  reply  and 
the  matters  therein  properly  pleaded  as 
fnich,  or  whether  it  sliould  be  tri-atod  hs  a 
part  of,  or  in  connection  with,  pUintilTs 
petition.  It  la  urged  by  appellant  that, 
after  the  demiirrer  to  count  3  of  the  anawer 
had  been  sustained  and  the  other  counts 
withdrawn,  there  was  nothing  in  defendant's 
pleadings  to  which  a  reply  could  apply,  and 
this,  we  think,  is  true.  But,  as  before  stat- 
pd,  this  so-called  reply  still  remained  a  part 
of  the  record  and  of  plaintifTa  case. 

Section  3370  of  the  Code  provides  that 
there  ahall  be  no  reply,  except  where  a 
counterclaim  is  allied,  or  where  some  mat- 
ter is  alleged  in  the  answer  to  which  the 
plnintilT  claims  to  have  s  defense  by  reason 
of  the  existence  of  some  fact  which  avoids 
tlie  matter  alleged  in  the  answer.  Section 
3622  provides  that  every  material  allega- 
tion in  a  pleading,  not  controverted  by  a 
aiibsequent  pleading,  shall,  for  the  purposes 
of  the  action,  be  taken  as  true;  but  the 
aUegationa  of  the  answer,  not  relating  to  a 
counterclaim,  and  of  the  reply,  are  to  be 
dfCracd  controverted.  An  allegation  of 
value,  or  amount  of  damage,  ahall  not  be 
held  true  by  a  failure  to  controvert  it,  etc. 

Under  this,  in  order  to  be  deemed  con- 
troverted, the  reply  must  tiave  been  such. 
Fnt,  as  shown,  no  reply  waa  then  necessary, 
and  there  was  no  purpose  to  be  served  by 
a  reply.  Tlie  matter  of  estoppel  could  have 
been  properly  set  up  in  the  petition  or  an 
amendment  thereto.  We  think  it  does  am- 
plify to  some  extent  some  of  the  allegations 
in  the  petition,  wherein  it  is  alleged  that 
after  April  1 1,  1D04.  plaintilT  continued  to 
pay  and  has  paid  all  aaseHsments  and  dues 
since  then,  and  that  deceased  had  performed 
every  condition  required  by  him  under  the 
certiiicate.  We  think  the  statements  in  the 
so-called  reply  may  he  considered  aa  ex- 
planatory of  such  allegations  in  the  petition 
as  to  why  plaintiff  continued  to  pay  asaesa- 
ments,  and  to  ahow  how  the  conditions  re- 
quired by  the  certificate  had  been  per- 
formed. This,  of  course,  would  not  by  It- 
aelF  necessarily  plead  an  estoppel.  It  has 
been  held  that  whether  or  not  a  pleading 
shall  be  treated  as  a  reply  depends  upon 
its  allegations,  and  not  upon  the  name  given 
L  R.A.HtlBB. 


it.  31  Cyc.  248.  Hunt  v.  Johnston,  lOo 
Iowa,  311,  320,  73  N.  W.  103,  106,  has  a 
bearing.  It  was  there  held  that  a  motion 
to  strike  a  reply  which  seta  up  a  new  cause 
of  action  should  be  sustained.  Such  a  mo- 
tion was  made  in  that  case,  but  overruled 
by  the  trial  court.  The  cause  was  triable 
dc  novo  in  this  court,  aod  in  the  opinion 
and  decision  here  the  court  held  that  the 
motion  to  strike  abould  have  been  sustained, 
and  said;  "With  this  out  of  the  record, 
there  waa  no  prayer  for  cancelation  of  the 
mortgages,  and  no  reference  of  any  kind 
made  to  them  in  the  petition." 

Tlie  inference  is  that,  had  there  been  no 
motion  to  strike,  the  allegations  of  the  re- 
ply, though  irregular,  would  have  been  con- 
sidered. 

Under  the  record  in  the  instant  case,  we 
are  of  opinion  that  there  was  no  denial,  by 
operation  of  law  or  otherwise,  of  the  allega- 
tiona  in  tlie  io-called  reply,  but  that  we 
must  consider  such  all^ations  in  connec- 
tion with,  and  as  a  part  of,  the  petition. 
It  was  plaintiff  who  demanded  a  jury,  and 
of  the  court'a  refusal  to  call  a  jury  abe 
does  not,  of  courae,  now  complain.  The 
trial  court  very  properly  ruled  that,  under 
the  pleadings  and  record  aa  they  then  stood, 
there  was  no  issue  for  the  jury. 

Our  holding  on  the  question  of  estoppel 
decides  the  case,  and  it  is  not  necessary  to 
discues  the  other  questions. 

The  judgment  is  affirmed. 
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(B5  Kan.  720,  119  Pac.  74.) 

Controce  —  Judgmpnt  for  tort  —  Inipnlr- 
liiK  obllgatiou. 

1,  A  judgment  for  damages  for  a  trespass 


Hcadnotes  by  Pobteb,  J. 


I.  Substantive  liability. 

a.  In  general,  71IH. 

b.  As  aifecting  stockholders. 

1.  In  general,  708. 

2.  Liability  in  nature  of  penalty, 

709. 

3.  Double  or  additional  tiability. 
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to  real  estato,  wliere  the  tort  benefited  tbe 
tort  feB.Bor'B  estate  to  the  full  extent  of  the 
actual  dmaageB  recovered  by  the  injured 
part.v,  is  not  *  judgment  upon  a  tort,  pure 
and  simple,  but  upon  a  eause  of  action  bo 
far  contractual  as  to  bring  the  judgment 
within  the  protoetion  of  the  proviBionH  of 
the  Federal  Conatitution  against  legisla- 
tion impairing  the  obligation  of  a  contract. 
Same  —  Judeinent  creditor  of  corpora- 
lion  —  clianglnK  remedy. 
2.  Where  such  a  judgment  was  rendered 
against  a  corporation  June  30,  1906,  upon  a 
cause  of  action  which  accrued  prior  to  1999, 
neither  the  statute  of  1898  (Laws  Sp.  Sees. 
1898,  ebap.  10,  g  14),  which  took  eflect  Jan- 
uary 11,  1899,  changing  the  remedy  of  a 
stockholder  from  a  single  action  to  an  ac- 
tion by  a  receiver,  nor  the  act  of  1903 
(l^wa  1903,  chap.  152),  repealing  all  pro- 
visions for  enforcing  tbe  liability  of  stock- 
holders, nor  the  constitutional  amendment 
of  1906  (article  12,  g  2),  limiting  the  stock- 
holder's liability  to  the  amount  of  tbe  stock 
owned  by  him,  deprived  the  judgment  cred- 
itor of  the  right  to  maintain  ■  suit  on  such 
judgment  against  a  stockholder   under   the 


statute  as  it  existed  at  the  time  the  cause 
of  action  accrued. 

Cor]K>rall<iii   —   Judfrmeiit      creditor   — 
preservation   of  remedy. 

3.  The  right  of  the  judgment  creditor  in 
the  case  mentioned  in  tbe  preceding  para- 
graph to  maintain  such  an  action  is  pre- 
served by  the  general  saving  clause  1%  9037, 
subdiv.  1,  Gen.  Stat.  1909),  which  provide" 
that  tbe  repeal  of  a  statute  shall  not  affeci 
any  right  which  accrued  under  it,  althougii 
no  action  or  proceeding  was  commenced  for 
the  enforcement  of  hiicIi  jiidgment  until 
after  the  repeal  of  the  statute. 

Same  —  revivor  of  JiiilKnient  —  neces- 
sll>'. 

4.  Tbe  revivor  of  a  judgment  against  a 
corporation  is  unnecessary  in  order  to  main- 
tain a  suit  to  collect  the  amount  thereof 
from  a  stockholder.  It  is  still  evidence  of 
the  validity,  diaracter,  and  amount  of  the 
creditor's  claim. 

Same  —  deceased  stockliolder  —  liabil- 
ity of  estate. 

5.  The  estate  of  a  deceased  stockholder  is 
liable  upon   stock  held   and   owned   by   him 


1. — continued. 

c.  As  affecting  creditors. 

1.  In  general,  tJOO. 

2.  Double  or  additional  liabilitv, 

801. 
II.  Remedies. 

a.  In  general,   802. 

b.  As  affecting  stockholders.   802. 

c.  As  affecting  creilitors,  80B' 

III.  Effect   of   reserved   power   to   alter   or 
amend,   810. 

J.  SubHtantive  IlabllUg. 
a.  In   general. 

The  present  note  is  not  concerned  with 
indirect  alterations  in  the  liability  of  stock- 
holders, such  as  result  from  a  consolidation 
of  corporations,  a  modification  in  the  char- 
ter, or  any  general  law  changing  the  rights 
of  corporations.  In  fact,  indirect  modill- 
catlons  of  every  kind  have  been  excluded, 
and  only  such  alterations  as  deal  directly 
with   the   atockholders   are   discussed. 

It  may  be  broadly  stated  that  the  liabil- 
itv of  a  stockholder  cannot  be  increased 
after  he  becomes  such  without  conflicting 
with  the  constitutional  provision  against  the 
impairment  of  the  obligation  of  contract, 
nor  may  it  be  decreased  as  against  credit- 
ore  after  they  have  tiecomc  such  without 
again  conflicting  with  this  constitutional 
provision.  The  cases  all  proceed  upon  this 
theory ;  the  difliculty  arises  in  determining 
what  is  an  increase  or  decrease  of  liability 
within  the  rule. 

Tbe  Federal  government  is  not  included  in 
the  prohibition  against  impairing  the  obli- 
gation of  contracts.  Union  P.  R.  Co,  v. 
United  States,  99  U.  S.  700,  25  L.  ed.  498. 

See   note   to   Franklin   County   Grammar 
School  v.  Bailp.y,  10  l^R.A.  40.i,  as  to  lan-s 
impairing  the  validity  of  contracta. 
I..R.A.1!)].'5B. 


As  to  whether  the  statutory  liability  of 
the  stockholder  or  officer  for  debts  of  the 
corporation  includes  liability  for  torts,  see 
notes  to  B.  F,  Avery  £  Sons  v.  McClure,  22 
L.R.A.(X.S.)   256. 

h.  An  affecting  Htorkholiteiv. 

1.  In  general. 

As  hBH  been  stated  above,  the  liability  of 
:oi'l;hulders  cannot  be  increased  after  such 
relation  has  come  into  existence  without  im- 
pairing tbe  contract  obligation. 

It  has  been  stated  that  the  liabilities 
f  a  stockholder  arc  fixed  by  the  law  in 
force  wlicn  he  becomes  such,  and  cannot  be 
changed  to  liis  disadvantage  by  any  subse- 
quent enactment.  Fairchild  v.  Masonic 
Hall  Asso.  Tl   Mo.  626. 

A  stockholder  who  haa  become  such  after 
the  alteration  of  liability  cannot  complain 
of  such  alteration.  Merchants'  Ins.  Co.  v. 
Hill,  86  Mo.  46G.     See  Stanley  v.   Stanley, 


a  Me.  1 


infra. 


provides  that  the  stock- 
holder may  be  made  liable  to  an  amount 
indicated,  hut  does  not  make  him  liable,  a 
subsequent  law  fixing  his  liability  at  the 
amount  indicated  is  not  an  impairment  of 
his  contract.  Grilcy  v.  Barnes,  103  III, 
211 ;  Areni  v.  Weir,  89  111.  25. 

Imposing  tbe  same  personal  liability 
upon  stockholders  of  foreign  corporations 
doing  business  within  a  state  as  upon  stock- 
holders in  domestic  corporation  does  not  im- 
pair the  obligation  of  the  contract  of  a 
stockholder  in  a  foreign  corporation  which 
was  organi7.ed  long  after  the  enactment  of 
the  law  in  question.  Pinney  v.  Nelson,  183 
U.  S.  144,  4«  L.  ed.  125,  22  Sup.  Ct.  Rep. 
52. 
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in  tbe  same  way  and  to  the  same  extent 
tliat  he  WHS  liable  in  his  lifetime.  The 
heirs  at  law  or  devisees  af  a  deceased  atoeli- 
holder  are  liable,  in  a  suit  upon  a  Judgment 
rendered  ngainst  the  company  after  the 
■tockholder'a  death,  to  thp  extent  of  the 
property  inherited  bj  or  devised  to  them. 
Same  —  llmltallon    of    action  —  when 

6.  A  judgment  was  rendered  against  a 
corporation  June  30,  1906.  Execution  is- 
sued February  15,  1907,  and  was  returned 
unsatiBfled  for  want  of  property  on  which 
to  levy.  Held:  (1)  There  was  no  unreason- 
able delay  in  the  issuanoe  of  an  execution; 
(2)  the  right  to  maintain  an  action  against 
a  stockholder  upim  the  judgment  accrued 
upon  the  return  of  the  execution  nnaatis- 
fled;  (3)  the  judgment  creditor  had  three 
years  thereafter  in  which  to  begin  an  action 
to  enforce  the  judgment  against  a  stock- 
holder; {4)  the  claim  of  a  judgment  cred- 
itor of  the  corporation  against  the  estate 
of  a  deceased  stoclcholder  is  not  provable  in 
the  probate  court  until  it  has  bwn  reduced 
to  judgment  against  the  estate,  and  the  limi- 
tation contained  in  the  executors'  and  ad- 
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APPEAL  by  plaintiff  from  a  judgment  of 
tlie  District  Court  for  Leavenworth 
County  in  defendants'  favor  in  an  action 
brought  to  recover  the  amount  of  a  judg- 
ment against  a  coal  company,  rendered  in 
favor  o(  plaintiff's  husband  in  his  lifetime. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Frank  Doster  and  A,  E.  I>emp- 
Rcy,  for  appellant: 

The  amendment  to  the  8to<'kholderB'  lia- 
bility statute  and  its  subsequent  repeal  did 
not  alTect  the  case,  because  the  right  of  re- 
covery is  founded   on  contract. 

Woodwortli  v.  Bowles,  HI  Kan.  382,  GO 
Pac.  331;  Henley  v.  Myers,  7«  Kan.  730,  17 
L,R.A.(N.S.)  77B.  93  Pac.  188;  Louisiana 
ex  rel.  Fotsom  v.  New  Orleans,  109  U.  S. 
286,  27   L.   ed.  036,   3   Sup.   Ct.   Bep.   211; 


liable  in  their  individual  capacity  for  any 
contract  or  engagement  of  the  association, 
which  is  a  mere  re-enactment  of  the  provi- 
sion of  the  general  banking  law  to  the  same 
effect,  is  stated  in  Sherman  t.  Smith,  1 
Black,  687,  17  L.  ed.  163,  not  to  be  a  eon- 
tract  in  any  legal  sense  of  the  term,  and 
therefore  not  within  the  protection  of  the 
provision  of  the  Constitution  as  to  the  im- 
pairment of  contracts. 

Nothing  is  said  as  to  the  impairment  of 
contract  obligations  in  Coopi^r  v.  Frederick, 
9  Ala.  738,  nor  does  it  clearly  appear  that 
the  creditor's  debt  was  contracti-d  prcvioua 
to  the  change.  A  reduction  of  the  stock 
of  the  sharefaoldera,  and  of  their  consequent 
liability  to  creditors,  was  there  held  valid 
as  against  a  surviving  partner  of  one  who 
was  alleged  to  have  been  a  stockholder  in 
the   company,   and    present    at   the    meeting 


Ther 


i  the  t 


atatemi 


Reinecke  Coal  Min.  Co.  117  Ky.  885,  79  S. 
V/.  287,  that  a  statute  requiring  corpora- 
tions to  pay  their  employees  at  certain  stat- 
ed times  does  not  impair  the  obligstion  of 
contract,  but  it  docs  not  appear  that  this 
objection  was  raised  on  the  ground  that  it 
increased  the  liability  of  the  stockholders. 

The  obligation  of  the  contract  of  stock- 
holders is  not  unconstitutionally  impaired 
by  a  statute  requiring,  as  a  condition  of  a 
binding  transfer  of  stock  so  as  to  relieve 
stockholders  of  liability  for  corporate  debts, 
that  the  transfer  he  recorded  by  the  corpo- 
rate officers  in  the  office  of  the  secretary  of 
state,  although  at  the  time  the  became  stock- 
holders the  stock  was  transferable  by  reeord 
upon  corporate  books  onlv.  HcnW  v.  Mv 
era,  215  U.  S.  373,  54  L.  ed.  240,"  30  Sup. 
Ct,  Rep.  148,  affirming  70  Kan.  723,  17 
L.F.A.(N.S.)   770,  !»3  Pac.  ]68. 

So,  a  statute  which  made  the  original  sub- 
L  R.A.1915B. 


Bcriber  to  corporate  stock  liable  until  his 
subscription  was  paid  up,  whether  he  re- 
tained or  assigned  his  stock,  was  held  not  to 
unconstitutionally  impair  contract  rights 
of  stockholders  in  a  corporation  whose 
charter  antedated  the  statute,  and  made  no 
such  prorision.  Marr  v.  Bank  of  West  Ten- 
nessee, 4  Lea,  578. 

Ill  the  absence  of  authorization  either 
by  the  articles  of  incorporation  or  by  stat- 
ute, assessments  cannot  be  levied  upon 
fully  paid-op  stock,  nor  can  the  legislature 
authorize  an  assessment:  since  to  do  so 
would  change  contractual  rights.  Enter- 
prise Ditch  Co.  V.  Mofiitt,  58  Keh.  642,  45 
L.R.A.  647,  70  Am.  St.  Rep.  122,  79  N.  W. 


assessmenta 


660. 

See  note  to  case  last  cited  o 


Co.  22  L.R.A.{N.S.)   1013. 

3.  Llabltlly  In  nature  of  penalty. 

A  additional  liability  by  way  of  a  pen- 
alty may  be  imposed  upon  stockholders 
without  impairing  the  obligation  of  con- 
Thus,  where  a  corporation  was  not  au- 
thorized to  commence  business  until  the 
capital  stock  was  paid  in,  a  statute  provid- 
ing that  the  trustees  and  incorporators  shall 
be  severally  liable  for  debts  to  the  amount 
of  stock  by  them  subscribed  until  the  whole 
amount  of  capital  stock  shall  have  been  paid 
in  does  not  impair  the  obligation  of  the  con- 
tract, as  it  is  in  the  nature  of  a  penalty  for 
failure  to  pay  in  stock  subscriptions  as  pro- 
vided by  law,  Weidenger  t.  Spruance,  101 
III.  27S. 

In  following  this  case  the  court,  in  Shu- 
feldt  V.  Carver.  6  III.  App-  .545,  states  that 
no  constitutional  right  is  impaired  by  im- 
posing a  liability  upon  stockholders  by  legis-^ 
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Gliase  V.  Curtis,  113  U.  8.  452,  28  L,  ed. 
1038,  5  Sup.  Ct.  Kep.  o54;  FreeUnd  v.  Wil- 
liams. 131  U.  S,  405,  33  L.  ed,  193,  9  Sup. 
Ct.  Rep.  763;  VVillctts  v.  Jeffries,  5  Kan. 
470;  Jenneaa  v.  Cutler,  12  Kan.  611; 
Stliool  Dist.  V.  StBtc,  15  Kan.  43. 

Revivor  of  judgment  against  tlie  coal  coni- 
|iany  is  Dot  necmeary. 

Freeinfui,  EKeciitiona,  chap.  8,  9  81 ;  Frier- 
Bon  V.  Harris,  5  Coldw.  140,  94  Am.  Dec. 
222;  Scrogga  v.  Tutt,  23  Kan.  189;  Atlantic 
Trust  Co.  V.  Dana,  02  C.  C.  A.  657,  128  Fed. 
209;  Halaey  v.  Van  Vliet,  27  Kan.  478. 

The  estate  of  Matliew  Ryan,  Sr.,  ie  liable 
in  virtue  of  his  itockholder'a  interest  in  the 
coal  company. 

1  Cook,  Corp.  5th  ed.  %  248;  Matteaon  t. 
Dent,  178  U.  S.  521,  44  L,  ed.  571,  20  Sup. 


Ct.  Rep.  419;  Bailev  v.  Holliater,  26  N.  Y. 
112;  Mechanics'  Sav.  Banic  v.  Fidelity  Ids. 
Trust  *  3.  D.  Co.  87  Fed.  113,  91  Fed.  466, 
56  L.K.A.  228,  38  C.  C.  A.  193,  97  Fed.  297; 
McLean  v.  Webster,  45  Kan.  644,  20  Pac. 
10;  RoLrtiaugli  v.  Hamblin.  57  Kan.  393,  57 
Am.  St.  Rep.  334,  46   Pac.  705. 

Messrs.  W.  W.  Hoo|>er,  W.  Llltlefleld, 
and  Tliomas  •>.  Wlili«,  for  appellees  Ryan 
et  al.: 

If  the  appellant  has  any  remedy  at  all, 
such  action  must  be  maintained  by  a  re- 
ceiver duly  appointed  for  that  purpose  un- 
der the  statutes  of  1898. 

Henley  v,  Stevenson,  67  Kan.  4,  72  Pae. 


518. 
This 


.  purely  a   statutory   < 


lation  enacted  subsequent  to  the  granting  of 
a  charter  iu  which  there  is  no  reservation  of 
the  power  to  alter  or  amend,  notliing  being 
said  as  to  whether  the  liability  Imposed  is 
in  the  nature  of  a  penalty.  The  same  stat- 
ute apparently  was  involved  in  each  case, 
however,  and  it  seems  clear  that  the  Shu- 
feldt  Case  did  not  intend  to  go  beyiMid  the 
Weidenger  Case  in  the  limitations  there 
placed  upon  the  right  of  the  legislature  to 
alter  the  liability  of  the  stocliholder. 

The  same  position  is  talien  in  Fogg  v.  Sid- 
well,  8  III.  App.  j31,  nbere  it  is  stated  that 
the  legislature  may  amend  the  charter  of  a 
corporation,  attliough  no  power  of  amend- 
ment is  reserved  in  the  charter. 

A  vigorous  dissenting  opinion  appears  in 
the  \Veidenger  Case,  supra. 

The  suhstitution  of  an  assessment  by  a 
receiver  under  the  supervision  of  the  court, 
and  after  due  notice  to  the  stockholders,  in 
place  of  a  bill  in  equity  by  creditors,  and 
the  imposition  of  a  penalty  for  neglecting  to 
pay  the  assessment  at  the  time  and  place 
appointed,  do  not  unconstitutionally  in- 
crease the  liability  of  the  stockholders,  since 
it  is  the  stockliolder's  own  default  if  he  be- 
comes ciiargeable  witli  a  penalty  for  his 
negligence  or  refusal  to  pay  his  assessment. 
Com.  V.  Coehituate  Rank,  3  Allen,  42. 

See  Union  Iron  Co.  v.  Pierce,  4  Biss.  327, 
Fed.  Cas.  No.  1-1,307,  12  Mor.  Min.  Rep. 
JO,  infra,  I.  c,  1,  as  to  alteration  of  liability 
in  nature  of  a  penalty  as  it  affects  creditors. 

3.  Double  or  additional  llabiltty. 

A  double  liability  cannot  be  imposed  upon 
stockliolders  who  became  such  when  none 
existed,  where  the  charter  of  the  corpora- 
tion reserved  the  power  to  the  corporation 
to  accept  or  reject  any  act  of  the  legislature 
altering  or  amending  the  liabUity.  Steacy 
V.  Little  Rock  &  Ft.  S.  R.  Co.  5  Dill.  348, 
Fed.  Cas.  So.  13,32a. 

That  a  double  liability  could  not  be  im- 
posed was  also  held  in  Ireland  v.  Palestine, 
B.  N",  P.  t  X.  W.  Turnp.  Co.  19  Ohio  St. 
309,  although  there  was  no  reservation 
such  as  was  found  in  the  Steacv  Case. 

It  is  the  view  of  the  latter  case  that  the 
L.BJ.1B15B. 


contract  of  a  stockholder  in  a  corporation 
upon  whom  it  imposed  no  liability  beyond 
the  amount  of  his  subscription  ie  to  pay 
the  ainoimt  of  his  subscription  and  no  more; 
aod  wlien  he  has  fully  paid  this  amount,  to 
require  him  to  contribute  an  additional 
amount  is  to  violate  tlie  contract  between 
him  and  tlie  corporation.  He  becomes  a 
stockholder  by  virtue  of  his  contract  witli 
the  company,  and  has  a  right  to  stand  upon 
the  terms  of  that  contract,  interpreted  and 
limited  by  the  law  under  which  it  was 
made.  Xo  additional  liability,  therefore, 
for  tlie  debt  of  the  company,  can  be  imposed 
upon  him  without  impairing  the  obli^tion 
of  such  contract. 

Tlie  view  has  been  taken,  however,  that 
stock liolders  may  be  made  liable  for  debts 
incurred  after  the  enactment  of  the  statute 
altering  the  liability.  Gray  v.  Coffin,  0 
Cush.  192;  Coffin  v.  Ricb,  45  Me.  507,  71 
Am.  Dec.  550,  approved  in  Hathom  v.  Calef. 
53  Me.  471.  This  is  especially  true  where 
the  complaining  stockholder  purchased  his 
stock  after  the  eoactment  of  the  statute. 
Stanley  v.  Stanley,  26  Me.  191. 


«.  As  affecUttff  credttora. 
1.  In  general. 

As  has  been  stated  above,  the  liability  of 
stockholders  cannot  he  decreased  as  against 
creditors  whose  debts  have  been  incurred 
while  the  increased  liability  was  in  force. 

But  the  liability  of  stockholders  may  be 
changed  as  to  creditors  whose  contract 
rights  accrued  subsequent  to  the  alteration, 
without  impairing  the  obligation  of  any 
contract.  Richardson  v.  Akin,  87  III.  138: 
Rowland  v.  Forest  Park  Creamery  Co.  70 
Kan.  134,  99  Pac.  212. 

There  is  no  unconstitutional  impairment 
of  the  obligation  of  a  contract  in  reducing 
the  par  value  of  stock  and  the  consequent 
liability  of  the  shareholders  from  $50  to  C25 
a  share,  as  against  one  who  has  garnished 
the  company,  and,  after  the  act  in  question 
has  l>een  passed,  obtains  a  judgment  against 
the  company,   and   thereupon   garnishees   a 
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tion,  penal  Id  its  nature,  and  the  Icgialature 
would  have  the  right  at  any  time  to  repeal 
it,  and  bj  ho  doing  would  not  in  an;  vay 
impair  the  obligation  of  anj  contract. 

Louisiana  ex  rel.  Folsom  t.  New  Orleana, 
109  U.  S.  285,  27  L.  ed.  936,  3  Sup.  Ct.  Hep. 
211 ;  Chaae  v.  Curtia,  113  U.  S.  452,  28  L. 
ed.  1038,  6  Sup.  Ct.  Kep.  654;  Freeland  T. 
WilliamH,  131  U.  S.  406,  33  L.  ed.  163,  9 
Sup.  Ct.  Rep.  763. 

The  judgment  being  dormant,  no  action 
could  be  maintained  upon  it,  and  the  Bame 
not  having  been  revived  witbin  a  year,  no 
revivor  thereof  can  be  had  without  the  con- 
sent of  the  coal  company. 

Mawhinney  t.  Doane,  40  Kan.  676,  681, 
17  Pae.  44,  20  Pac.  488;  Seeley  v.  Johnson, 
61  Kan.  337,  7S  Am.  St.  Rep.  314,  59  Pac. 

stockholder.  Woodhouse  v.  Coramonweatth 
Ins.  Co.  54  Pa.  307. 

But  if  a  creditor  btK^mes  auch  by  asaign- 
mcnt  of  contract  rlghta  that  were  created 
before  the  repeal,  alteration  of  the  stock- 
holders' liablltty  ia  an  impairment  of  his 
contract.  Blakeman  t.  Benton,  6  Mo.  App. 
107   (dictum). 

As  against  existing  creditors,  the  Icgia- 
lature cannot  relieve  stockholdera  of  the 
payment  of  a  part  of  their  atock,  making 
the  part  that  haa  been  paid  payment  in 
full.  WitiiamH  v.  Walters,  87  Md,  113,  54 
Atl.  767.  I 

So,  a  liability  of  stockholdera  for  debts 
owing  laborera  and  servants  for  serviced 
performed  for  the  corporation  cannot  be 
taken  away  without  impairing  the  contract 
obligation  of  thuae  whose  rights  accrued 
previous  to  repeal.  Conant  v.  Van  Schaick, 
24  Barb.  87. 

In  L'nion  Iron  Co.  v.  Pierce,  4  Bias.  327, 
Fed.  Cas.  Ko.  14,367,  12  Mor.  Min.  Rep.  19, 
an  action  to  recover  a  penalty  under  a 
statute  making  the  officers  of  the  corpora- 
tion liable  for  debts  of  the  company,  con- 
tracted while  they  were  stockholdera  or  of- 
ficers thereof,  for  failure  to  make  and  pub- 
lish a  report,  it  is  held  that  the  defendant's 
liability  aroae  out  of  a  atatute  highly  penal, 
and  therefore  the  right  of  action  might  be 
taken  away  by  the  legislature  without  im- 
pairing the  obligation  of  any  contract.  A 
similar  holding  appears  in  Breitung  t. 
Lindauer,  37  ilich.  217,  and  Stieffel  v.  Tol- 
hurst,  87  App.  Div.  521,  73  N.  Y.  Supp. 
1034,— actions  against  directors.  See  I.  b, 
2.  supra,  as  to  alteration  In  nature  of  a 
penalty   as  it  afFeets   stockholdera. 

8.  Jloub(«  or  addltlintal  ItabUUy. 

A  creditor  cannot  complain  of  the  repeal 
of  the  double-liability  provision,  as  It  af- 
fects stockholders  who  became  auch  after 
the  repeat.  Ochiltree  v.  Iowa  R.  Contract- 
ing Co.  21  Wall.  249,  22  L.  ed.  548,  affirm- 
ing 54  Mo.  117. 

And  a  double-liability  law  imposed  subse- 
quent to  the  creation  of  a  debt  may  be  re- 
Eealed  without  impairing  the  obligation  of 
..RJulflloB.  I 


631;  Manley  v.  Mayer,  68  Kan.  304,  75 
Pac.  550,  1  Ann.  Cas.  825;  Chenault  Bros. 
v.  Chappell,  8  Kan.  App.  807,  57  Pac.  553. 

The  liability  of  a  stockholder  la  one  cre- 
ated by  atatute,  the  period  of  the  enforce- 
ment of  which  is  three  years;  a  creditor 
cannot  extend  such  period  by  proceeding  to 
obtain  judgment  against  the  dissolved  cor- 
poration or  its  trustee,  and  execution 
against  the  stockholders,  instead  of  pro- 
ceeding by  direct  action  against  the  latter. 

Cottrcll  v.  Manlove,  58  Kan.  405,  49  Pac. 
519;  First  Nat.  Bank  v.  King,  00  Kan.  733, 
57  Pac.  S52;  Brighara  v.  Nathan,  82  Kan. 
243,  62  Pac.  319;  McGlinehy  v.  Bowles,  68 
Kan.  190,  75  Pac.  123;  Fox  v.  First  Nat. 
Bank,  9  Kan.  App.  18,  57  Pac.  241. 

the  creditor's  contract  when  he  has  taken 
no  action  to  enforce  it  until  after  the  re- 
peal.   Jerraan  v.  Benton,  79  Mo.  148. 

But  where  a  double  liability  ia  imposed 
upon  stockholders,  it  enters  Into  and  be- 
comes a  part  of  the  contract  of  subscription. 
and  forms  a  part  of  the  security  of  the 
creditors  of  the  corporation  when  the  debts 
are  contracted ;  hence  it  cannot  be  taken 
away  without  impairing  such  contract- 
McDonnell  V.  Alabama  Gold  L.  Ins.  Co.  65 
Ala.  401,  5  So.  120;  Stockcr  v.  Davidson, 
74  Kan.  214,  118  Am.  St.  Rep.  316,  86  Pac. 
130  {diclatn)  ;  Walteracheid  v.  Bowdish,  77 
Kan.  665,  96  Pac.  68;  Provident  Sav.  Inat. 
V.  Jackson  Place  Skating  di  Bathing  Rink, 
52  Mo.  552;  Jerman  v.  Benton,  79  Mo.  148 
[dictam)  ;  St.  Louts  R.  Supplies  Mfg.  Co.  v. 
Harbine,  2  Mo.  App.  134. 

The  contrary  view  has  been  taken  that 
the  legislature  may  repeal  the  provision  as 
to  the  double  liability  of  stockholders  as 
against  creditors  whose  clalma  have  not 
been  reduced  to  judgment,  without  impair- 
ing the  obligation  of  the  contract.  Coffm  v. 
Rich,  45  Me.  507,  71  Am.  Dec.  559.  Tlie 
view  Is  taken  in  this  case  that  there  la  no 
privity  of  contract  between  the  creditors  of 
the  corporation  and  the  individual  mem- 
liers;  that  the  individual  members  are  not 
therefore  personally  liable  unless  liability 
is  ejipreasly  imposed  by  statute;  and  since 
the  liability  does  not  arise  from  any  con- 
tract, but  is  given  only  by  positive  statute, 
a  repeal  of  the  atatute  does  not  impair  the 
obligation  of  any  contract.  The  statute  re- 
pealed in  tilts  ease  provided  for  the  lial>ility 
□f  the  stockholders  for  corporate  debts  to 
the  amount  of  atock  held  by  them. 

Thia  view  was  followed  in  Carroll  v. 
Hlnkley,  48  Me.  81,  and  Hathorn  v.  Towie, 
46  Me.  302. 

A  subsequent  case  in  the  state,  decided  in 
accordance  with  this  decision,  was  reversed 
by  United  States  Supreme  Court,  liaw- 
thorne  v.  Calef,  2  Wall.  10,  17  L.  ed.  776,  on 
the  theory  that  there  was  an  Impairment  of 
the  obligation  of  contract  in  auch  an  alter- 
ation. In  a  subaequent  hearing  on  this 
caae  before  the  supreme  court  of  Maine 
(53  Me.  471),  it  is  stated  by  that  court  that 
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Porler,  J.,  delivered  the  opinion  of  tba 

In  this  suit  Mrs.  DougltiBB,  as  executrix 

of  her  husband's  eat  ate,  seeks  to  recover 
from  certain  Htockholdera  of  the  I^eaven- 
worth  Coal  Company  the  amount  of  a  judg- 
ment Bgaiuat  tlie  companj  in  favor  of  her 
husband,  rendered  in  hia  lifetime.  The 
petition  recites  that  for  a  long  time  prior  to 
1809  the  Leavenworth  Coal  Companj,  by 
means  of  subterranean  and  hidden  tunnels 
and  underground  workings,  had  secretly 
treapaaaed  upon  and  into  the  coal  beds  on 
the  land  of  John  C.  Douglaaa,  and  had  car- 
ried away  and  converted  hia  coal  to  its  own 
use;  that  in  1S99  and  1900  he  had  brought 
two  actions  against  the  company  for  dam- 
ages for  such  trespass  and  conversion;  that 
theae  actions  were  consolidated,  and  a  trial 
was  had,  reaulting  in  a  judgment  in  his 
favor,  on  June  30,  1906,  for  sixty-aeven  thou- 
sand, three  hundred  eighty-seven  and  "9100 
dollars  (907,387.50)  damages  and  costs,  and 
that  on  February  15,  1907,  an  rxeeution  on 
the  judgment  issued  againat  the  coal  com- 
pany, which  was  returned  unaatiaBed. 

The  petition  then  alleges  that  Kfathew 
Ryan,  Sr.,  who  died  on  the  20th  day  of  June, 
1803,  was  a  large  atockholdcr  in  the  coal 
company,  owning  nineteen  hundred  and 
fifty-three  (1,9G3)  aharca,  of  the  aggrcf^atc 
par  value  of  ninety-seven  thousand,  six  hun- 
dred and  fifty  dollars  097,650);  that  he 
died  testate,  and  devised  his  property,  in 
eluding  Ihe  shares  of  stock  aforesaid,  ti  the 


defendants,  who  are  his  children  and  grand- 
children; that  the  shares  of  stock  constitute 
a  part  of  hia  unsettled  estate  which  has  not 
been  diatributed  or  adrninistered.  The  pe- 
tition further  alleges  that  in  his  lifetime 
John  C.  Douglass  commenced  a  suit  in  the 
district  court  of  Leavenworth  county  on  the 
identical  cause  of  action  herein  aet  forth, 
and  against  the  same  defendants  or  their 
privies  and  predeceaaors  in  interest,  which 
suit  was  pending  at  the  time  of  hts  death, 
and  was  afterward  revived  in  the  name  of 
the  plflintilt,  as  executrix  of  his  estate:  that 
the  suit  so  revived  was  thereafter,  upon  a 
change  of  venue,  removed  to  the  court  of 
common  pleas  of  Wyandotte  county,  where 
it  remained  pending  until  February  5,  1910, 
at  which  time,  upon  leave  of  court,  it  was 
dismissed  without  prejudice.  The  present 
action  was  commenced  January  28,  1910. 
A  copy  of  the  entry  of  judgment  in  favor  of 
John  C.  Douglass  against  the  coal  company 
was  attached  to  and  made  part  of  the  peti- 
tion. The  prayer  ia  for  judgment  againat 
the  administratrix  as  such,  and  against  the 
heirs  and  devisees,  for  the  amount  of  the 
judgment  against  the  coal  company,  and 
that  the  eame  be  charged  aa  a  lien  upon  the 
property  of  the  Eyan  estate. 

The  defendants  filed  demurrers  to  the  pe- 
tition, on  the  ground  that  it  fails  to  state 
a  cause  of  action.  The  court  sustained  the 
demurrers.  Mrs.  Douglass  appeals,  and  &B- 
signa  the  ruling  as  error. 

A  number  of  reasons  are  advanced  which, 


the  legislature  has  power  to  alter  the  lia- 1 
bility  of  stockholders  for  the  debts  of  the  I 
corporation,  provided  due  regard  is  bad  to  \ 
existing  contracta,  and  the  laws  are  made  ' 
prospective  in  operation. 

A  joint  and  several  liability  of  corporate 
stockholders  to  creditors  to  sn  amount  equal 
to  the  amount  of  the  stock  held  by  tliem  re- 
spectively for  every  debt  of  the  corporation 
until  the  whole  amount  of  its  capital  stock 
isBued  and  outstanding  at  the  time  such 
debt  was  incurred  shall  have  been  fully 
paid  cannot  he  altered  so  as  to  substitute 
the  personal  tialiility  merely  of  the  holder 
of  capital  stock  not  fully  paid,  to  an 
amount  equal  to  the  amount  unpaid  on  the 
stock  held  by  hltn,  for  debts  of  the  corpo- 
ration contracted  while  such  stock  was  so 
held.  I-»ng  V.  Lutz,  180  fs,  Y,  264,  73  N.  E. 
24. 

The  double  liability  of  stockhotders,  im- 
posed without  limitation  at  the  time,  can- 
not be  changed  so  that  it  is  limited  to  the 
time  when  the  whole  amount  of  stock  is 
paid  in  as  to  existing  creditors*  rights. 
Barton  Nat.  Bank  v,  Atkins,  72  Vt,  33.  47 
Atl,  17(1. 

An  insolvency  law  cannot  be  enacted  re- 
lieving from  liability  the  stockholders  of  a 
corporation  which  has  taken  advantage  of 
it.  Van  Hook  v.  Whitlock,  26  Wend.  43,  37 
Am.  Dec.  -246  {dictum). 
L.lt.A.IQ15B, 


II.  Remedies, 
a.  In  general. 

An  alteration  which  has  to  do  only  with 
the  remedy  for  the  enforcement  of  the  stock- 
holder's liability,  without  affecting  the  sub- 
stantive liability  of  fhe  stockholder,  does 
not  unconstitutionally  impair  the  obligation 
of  a  contract. 

It  was  held  in  Ex  parte  Northeast  A  S. 
W.  Ala.  R.  Co,  37  Ala,  670,  that  the 
legislature  may  change  a  summary  remedy 
against  a  stockholder  so  as  to  delay  the 
hearing  thereon  until  a  subsequent  term  of 
court:  but  there  is  no  discussion  and  no 
question  of  the  impairment  of  contract   ia 

Changing  the  place  where  shares  of  stock 
are  to  be  sold  upon  forfeiture  for  nonpay- 
ment does  not  unconstitutionally  interfere 
with  the  rights  of  the  shareholder.  Yadkin 
Nav.  Co.  V.  Benton,  9  N.  C.  (2  Hawks]  10. 
The  change  in  this  case  is  stated  to  be  al- 
together beneficial  to  the  aubscribers. 

B.  As  affecting  stodkkoldera. 
A  change  id  the  remedy  of  the  corporation 
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it  IB  contended,  furnish  aulEcient  grounds 
for  Buataiaing  the  demurrer b.  The  main 
queation  to  be  decided  is  wbctlier  the  amend- 
ment to  the  Btockholder's  liahilitj  Uw,  or 
iti<  BubHiiqiient  repeal,  defeatB  the  plaintiff's 
right  of  recovery.  To  eniorce  the  Consti- 
tution as  it  stood  previous  to  the  constitu- 
tional amendment  of  1D06,  the  legislature 
enacted  two  provisions.  One  authorized  a. 
judgment  creditor  of  a,  corporation  to  issue 
execution,  or  he  might  proceed  by  action 
Eigainst  an;  Btockholdcr;  the  other  author- 
ized a  creditor  t<i  sue  a  stockholder,  if  the 
corporation  had  been  disBOlved,  leaving  debts 
unpaid.  Under  these  statutes,  the  remedy 
of  the  creditor  was  by  a  single  action 
against  a  single  stockholder.  At  the  special 
session  of  1898,  the  legislature,  by  a  law 
which  took  effect  January  11,  1899  (Laws 
ISes,  chap.  10,  g  14,  Gen.  Stat.  1901,  §  1302), 
changed  the  remedy  to  one  of  a  suit  by  a 
receiver  against  the  stockholders  generally, 
in  favor  of  the  creditors  generally,  In  1903 
all  provisions  for  the  enforcement  of  stock- 
holderB*  liability  were  repealed,  and  at  the 
general  election  of  1006,  article  12,  S  ^>  »' 
the  Constitution,  was  amended,  abrogating 
the  double  liability  of  stockholder!),  and 
leaving  each  stockholder  liable  only  to  the 
amount  of  stock  owned  by  him.  The  ques- 
tion is  whether  either  the  statutory  amend- 
ment, providing  a  different  remedy,  or  the 
subsequent  repeal  of  all  provisions  for  en- 
forcing a  stockholder's  liability,  or  the  sub- 
sequent amendment  to  the  Constitution,  bars 


the  plaintiff's  right  to  maiutaiD  this  action 
under  the  statute  as  it  existed  prior  to 
January  11,  1S99.  A  judgment  founded  on 
a  tort  is  not  a  contract,  and  for  that  reason 
is  not  protected  by  the  provisions  of  the 
Federal  Constitution  against  the  impair- 
ment of  contract  obligations  by  state  legis- 
lation. Louisiana  ex  rcl  Folsom  v,  Xew 
Orleans,  109  U.  S.  2S5,  27  L.  ed.  9M,  3  Sup. 
Ct.  Rep.  211 ;  Chaae  v.  Curtis,  113  U.  S.  452, 
28  L.  ed.  1038,  5  Sup.  Ct.  Rep.  554;  Free- 
land  V.  Williams,  131  U.  S.  40o,  33  L.  ed. 
193,  9  Sup.  Ct.  Rep.  763 ;  Henley  v.  Steven- 
son. 87  Kan.  4,  72  Pac.  518.  In  the  ease 
last  cited,  the  record  failed  to  disclose  the 
nature  of  the  litigation  which  resulted  io 
the  judgment  against  the  corporation,  and 
whether  or  not  any  contractual  liability 
existed  between  the  judgment  creditor  and 
the  corporation  prior  to  the  time  the  act  of 
18B8  took  effect;  and  it  was  therefore  held 
that  it  did  not  appear  that  the  creditor  wae 
entitled  to  pursue  the  remedy  under  the 
earlier  statute. 

The  defendants  claim  that  in  the  original 
action  John  C.  Douglass  sued  the  coal  com- 
pany for  a  statutory  trespass,  that  his 
action  was  in  tort,  and  the  judgment  now 
sought  to  be  enforced  must  be  classed  aa 
one  for  a  tort,  pure  and  simple.  The  char- 
acter of  the  action  upon  which  the  judgment 
is  founded  must  be  determined  solely  from 
what  is  stated  conccrnin);  it  in  the  petition 
in  this  case.  Obviously  it  was  brought  un- 
der  the   provisions    of    the    statute    (Gen. 


against  the  stockholder,  to  collect  an  un- 
paid subscription,  which  has  to  do  alone 
with  tiie  remedy,  and  does  not  alter  any 
rights  of  the  stockholder,  is  allowable. 

Thus,  a  statute  which  gives  the  corpora- 
tion a  lien  upon  stock  of  shareholders  for 
amounts  which  may  be  due  upon  tlie  sub- 
scriptions, and  the  right  to  proceed  to  col- 
lect what  may  remain  unpaid  of  the  original 
subscription  by  suit,  so  that,  undiT  the 
latter  power,  it  could  have  maintained  a 
suit  in  chancery  for  the  enforcement  of  the 
lien,  may  be  altered  so  as  to  provide  for 
the  advertisement  and  sale  by  the  corpo- 
ration of  stock  of  a  stockholder  in  default, 
the  proceeds  to  be  applied  to  the  unpaid 
balance  of  the  stock  subscription.  Tutwiler 
T.  Tuskaloosa  Coal,  Iron  &  Land  Co.  89 
Ala.  391,  7  So.  398. 

That  a  change  which  affects  the  remedy 
against  the  stockholders  for  corporate  debts 
merely  is  not  unconstitutional  is  the  view 
taken  in  Ilirahfeld  v.  Bopp,  145  N.  Y.  84, 
39  N.  E.  817;  but  the  statute  involved  in 
this  case  was  one  which  has  usually  been 
interpreted  by  the  courts  of  this  state  as  one 
\rhich  changed  the  substantive  liability. 

The  liability  of  stockholders  under  a 
statute  which  rendered  them  liable  for  their 
proportion  of  all  debts  contracted  during 
the  time  of  their  ownership  of  the  stock, 
regardless  of  whether  the  shares  owned  had 
L.R.A.IOl.'iB. 


been  paid  in  full  or  not,  may  be  altered  so 

that  the  board  of  directors  is  authorized  to 
levy  assessments  for  the  purpose  of  paying 
the  liabilities  even  after  the  par  value  of  tile 
stock  has  been  paid  in  full,  since  this  af- 
fects only  the  method  of  enforcing  payment, 
and  does  not  in  fact  alter  the  liability. 
Sparks  V.  Lower  Payette  Ditch  Co.  3  Idaho, 
300,  29  Pac.  134. 

A  statute  merely  changing  the  remedy 
against  the  stockholders  of  a  corporation  so 
that  tbey  may  be  made  parties  to  an  action 
against  the  corporation  before  execution  is- 
sues against  it,  instead  of  afternards,  does 
not  impair  their  contract,  where  it  is  not 
provided  that  execution  may  issue  against 
the  stockholders  until  the  assets  of  the 
corporation  have  been  exhausted.  Smith  t. 
Bryan,  34  III.  384. 

A  statute  providing  a  remedy  tor  the 
more  speedy  enforcement  of  an  obligation 
was  held,  in  Citizens'  Bank  v.  Deynoodt,  25 
La.  Ann.  628,  not  to  affect  in  any  manner 
the  obligation  of  the  contract;  but  the  facts 
in  this  case  are  very  m eagerly  stated,  and 
its  relation  to  this  question  does  not  clearly 

A  statute  providing,  contrary  to  the  rule 
theretofore  existing,  that  the  release  of  the 
corporation  in  insolvency  proceedings  shall 
not  release  the  stockholders,  does  not  im- 
pair the  obligation  of  contracts.     Willis  v. 
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Stftt.  1868,  chap.  113,  g  1,  Gen.  Stst.  !W)9. 
%  9692)  authorizing  treble  damagea  in  cer- 
tain kinds  of  treapaBB,  since  treble  damages 
were  cUimciI.  However,  the  plaintiff 
either  failed  in  bis  proof,  ae  to  the  allega- 
tions entitling  htm  to  more  than  compensa- 
tion, or  (what  seems  more  probablel  waived 
all  claim  to  damages  under  the  statute,  be- 
cause it  appears  from  the  entry  of  judg- 
wpnt,  a  copj  of  vrhich  ia  attached  to  and 
ma^e  a  part  of  the  petition  in  this  case, 
that  no  such  damagi's  were  allowed.  On  the 
■contrary,  the  court  first  found  the  actual 
value  of  the  coal  taken  and  converted,  and 
gave  judgment  for  the  value,  and  no  more. 
That  part  of  the  entry  of  judgment  reads; 
"The  court,  after  hearing  the  evidence  and 
argument  of  counsel  thereon,  and  being  fully 
advised  in  the  premises,  finds  that  said  de- 
fendant, as  alleged  in  the  petition,  wrong- 
fully took  and  converted  to  its  own  use  all 
of  the  coal  underlying  the  lots  mentioned  in 
plaintitT's  petition,  as  amended,  and  from 
lander  the  streets  and  alleys  adjoining  said 
lots,  tracts,  pieces,  and  parceU  of  ground.  I 
That  at  the  times  Raid  coal  was  taken  and  | 
■converted  it  was  ol  the  value  of  $07,387."  | 
The  court  then  rendered  judgment  for  the 
actual  value  of  the  coal  wrongfully  taken 


iiTted. 


Notwithstanding  the  adoption  of  the  Code, 
the  substantive  distinction  between  actions 
on  contract  and  those  in  tort  still  exists. 
In  cases  which  are  often  found  occupying 
the  "twilight  zone"  between  the  two  forms. 


I  it  ia  difficult  to  determine  whether  they  be- 
long strictly  to  the  one  claaa  or  the  other. 
These  are  cases  where,  upon  anbstantially 
tlie  same  facts,  the  law  permits  a  recovery 
in  the  anme  action  of  damages  for  the  breach 
of  an  implied  contract,  or  for  the  wrongful 
act  of  the  defendant.  "Where  a  person  takes 
and  sella  the  property  of  another,  the  own- 
er may  elect  to  waive  the  tort  and  sue  up- 
on the  implied  contract  for  the  value  of  the 
same;  and  whether  he  has  so  elected,  and 
the  nature  of  the  action  brought,  are  to  be 
determined  by  the  court  from  the  plead- 
ings." Smith  V.  McCarthy,  39  Kan.  308, 
syl.  If  J,  IB  Pac.  204.  Previous  to  the  adop- 
tion of  the  Code,  the  tort  was  waived  by 
bringing  an  action  in  assumpsit  upon  the 
implied  promise  to  pay.  Under  the  Code 
system  of  pleading,  whether  the  tort  is 
waived  is  to  be  determined  ordinarily  from 
the  facts  stated  in  the  complaint.  Ibid. 
The  only  facts  stated  in  the  petition  which 
would  indicate  that  the  tort  was  not  intend- 
ed to  be  waived  is  that  treble  damages  were 
claimed.  The  statute,  authorizing  treble 
damages  for  certain  Icinds  of  trespass,  pro- 
viiles  as  follows:  "If  any  person  shall  dig 
up,  quarry  or  carry  away  any  .  .  .  min- 
eral ...  in  which  he  has  no  interest 
or  right,  standing,  lying  or  being  on  land 
not  bis  own,  .  .  .  the  party  so  otTcnd- 
ing  shall  pay  to  the  party  injured  treble 
the  value  of  the  thing  so  injured  .  .  . 
or  carried  away,  with  costs,  and  shall  be 
deemed  guilty  of  a  misdemeanor,  and  shall 


Mabon  (Willis  v.  St.  Paul  Sanitation  Co.] 
49  Minn.  140.  16  I>.R.A.  281,  31  Am.  St, 
Rep.  626,  60  X.  W.  1110. 

A  statute  requiring  a  stockholder,  in 
order  to  relieve  himself  from  liability  for 
corporate  debts  upon  a  sale  of  his  stock,  to 
see  that  the  transfer  is  noted  by  its  officer 
upon  its  books,  may  be  changed  so  as  to  im- 

fose  the  additional  duty  upon  the  stock- 
older  to  see  that  a  similar  notation  is  made 
upon  a  public  record.  Henley  v.  Wycrs.  78 
Kan.  723,  17  I-.R.A.(N.S.)  77B,  B3  Pac.  168. 
affirmed  in  215  i:.  S.  373,  54  L.  ed.  240,  30 
Sup.  Ct.  Rep.  148. 

A  statute  authorizing  the  receiver  of  a 
corporation  to  enforce  the  statutory  double 
liability  relates  merely  to  the  remedy,  and 
does  not  impair  the  obligation  of  contract. 
Johnson  v.  Lihby,  111  Me.  204,  8H  Atl.  647. 
A  statute  taking  from  the  creditors  of  a 
corporation  the  cause  of  action  against  a 
etockholder,  and  transferring  it  to  a  truatee, 
to  be  by  him  enforced,  does  not  unconstitu- 
tionally impair  the  contract  of  the  stock- 
holder, especially  where  the  doctrine  prevails 
that  the  stockholder's  liability  constitules  a 
fund  for  the  payment  of  all  the  corporate 
debts,  and  if  it  is  insufficient  to  pay  all  the 
debts,  it  must  be  distributed  among  the  cred- 
itors upon  equitable  principles,  and  that  no 
single  creditor  will  be  allowed  to  acquire 
priority  of  or  exclusive  payment.  Story  v. 
I..R.A.1915B. 


Kurmsn,    25    N.    Y.    214.     See   Walker    v. 

The  substitution  of  a  procedure  by  which 
an  aeaeaament  is  levied  upon  the  stock- 
holders in  the  insolvency  proceeding  for  an 
action  in  equity  to  enforce  the  shareholders' 
double  liability  does  not  impair  the  obli- 
gation of  contract.  Straw  &  E.  Mfg.  Co. 
V.  L.  D.  Kilbourne  Boot  ft  Shoe  Co.  80 
Minn.  125,  83  N.  W.  3S.  "No  substontial 
right  is  aflPected  by  the  law  in  question," 
says  the  court,  "for  in  no  manner  does  it  in- 
crease the  liability  of  the  stockholder." 
This  decision  was  approved  upon  a  reargu- 
ment  of  the  question  in  London  ft  N.  W. 
American  Mortg.  Co.  v.  St.  Paul  Park  Im- 
prov.  Co.  84  Minn.  144,  86  N.  W.  872,  and 
waa  followed  in  Robinson  v.  Brown,  126  Fed. 
430. 

This  act  was  also  sustained  in  Bemheimer 
V.  Converse,  206  U.  S.  516,  51  L.  ed.  1163. 
27  Sup.  Ct.  Rep.  T55.  In  the  last-named 
case,  the  speciflc  objection  that  the  stock- 
holder was  held  liable  in  a  proceeding  to 
which  he  was  not  a  party  was  discussed  and 
held  invalid,  since  no  personal  judgment  was 
rendered  against  him.  The  fact  that  ejc- 
penses  incident  to  the  enforcement  of 
stockholders'  liability  in  other  states  would 
add  to  the  expense  of  the  stockholders  was 
also  held  no  valid  objection  to  the  validity 
of  the  act.     Converse  v.  MtnA  Kat.  Bank, 


DOUGLASS  V.  LOFTUS. 


805 


be  subject  to  &  fine  not  exceeding  five  bun- 
dred  dollarB."  Section  1,  cbap.  113,  Grn. 
Stat.  lS(i8,  §  9692,  Gen.  Stat.  1900.  It 
would  Bcem  difficult,  ii  not  impoaeible,  to 
state  a  cause  of  action  under  the  statute, 
entitling  a  plaintiff  to  treble  damages,  with- 
out at  the  BBBie  time  stating  facta  nhich 
would  permit  him  to  waive  the  tort  and  re- 
cover on  the  implied  promise  the  actual 
value  of  the  property  converted. 

In  Wright  v.  Brown,  6  Kan.  SOO,  the  peti- 
tion set  up  a  claim  for  treble  damages 
against  the  defendant  for  cutting  down  and 
earrying  away  trees  growing  upon  plain- 
tiff's land.  The  court  refused  to  compel  the 
plaintiff  to  elect  as  to  whether  he  would 
proceed  for  the  actual  damages  or  (or  treble 
damages.  It  was  held  that  the  trial  court 
ruled  rightly,  because  the  petitiou  was  ob- 
viously intended  for  treble  damages,  "and 
was  good  for  either,  so  that  there  was  notli- 
ing  to  elect."  p.  603.  The  Code  has  abol- 
ished the  forms  of  actions.  While  the  sub-, 
stantive  distinction  between  actions  on  con-  i 
tract  and  those  in  tort  remain,  there  is  not , 
much  of  substance  left  by  which  to  die- ; 
tingiiish  an  action  on  contract  from  one  in  i 
which  the  plaintiff,  upon  the  same  state- 1 
ment  of  facts,  may  recover  on  contract  or  in  ; 
tort,  and  without  being  subject  to  a  motion 
to  compel  him  to  dcct  which  course  he  will  | 
take.  i 

Whether  an  action  is  ea  contractu  or  ex  \ 
delicto  cannot  always  he  determined  from  I 
the    character    of    the    damages     claimed, ' 


though  the  relief  demanded  has  in  some 
cases  been  considered  controlling.  1  £nc. 
PI.  &  Pr.  147,  and  cases  cited  in  note  1. 
It  is  of  DO  importance  what  the  plaintiff 
calls  hia  action.  "Under  our  Code,  a  plain- 
tiff is  not  required  to  state  whether  hia 
cause  of  action  is  founded  upon  contract  or 
on  tort;  and  generally,  if  he  should  make 
such  a  statement,  and  be  mifitaken,  the  state- 
ment would  he  immaterial."  Akin  v.  Davis, 
11  Kan.  ago,  syl.  1[  6.  This  necessarily  fol- 
lows from  the  provision  that  all  tliat  ia  re- 
quired in  a  petition  ia  "a  statement  of  (acta 
constituting  the  cause  of  action,  in  ordinary 
and  concise  language,  and  without  repeti- 
tion." Civ.  Code,  §  92  (Gen.  Stat.  1000, 
§  5685). 

It  ia  well  settled  that  where  a  petition 
contains  a  good  cause  of  action  for  a  breach 
of  contract,  express  or  implied,  the  addition 
of  averments  appropriate  to  a  cause  of  ac- 
tion for  a  wrong  will  not  change  the  action 
from  contract  to  tort,  and  wlierc  a  doubt 
exists  the  courts  are  inclined  against  con- 
struing the  pleading  as  stating  a  cause  of 
action  for  a  tort.  Where  the  petition  oth- 
erwiae  states  a  cause  of  action  on  contract, 
the  courts  generally  regard  the  averments 
which  are  appropriate  to  an  action  in  tort 
as  mere  surpiiisagc.  Bernhard  v.  Wyan- 
dotte, 33  Kan.  465,  467,  6  Pac.  617;  Smith 
V.  McCarthy,  Supra;  Chase  v.  Atchison,  T. 
k  S,  F.  R.  Co.  70  Kan,  54ft-554.  79-Pac.  153; 
Missouri,  K.  4  T.  R.  Co.  v.  Hutchings,  78 
Kan.   758,   99   Pac.   230;    Delaney   v.   Great 


TS  Conn.  603,  65  Atl.  1004,  lOfi.'i,  following 
decision  in  tliP  same  cose  in  79  Conn.  103,  04 
Atl.  341,  7  Ann.  Cas.  75,  holding  the  stat- 
ute open  to  objection  on  the  latter  ground, 
was  subsequently  reversed  by  the  United 
States  Supreme  Court  on  the  authority  of 
Bernlieimer  v.  Converse,  supra.  Bernheimer 
V.  Converse  was  followed  by  the  Massa- 
chusetts supreme  court  in  Converse  \.  Ayer, 
197  Mass.  44.3,  84  N.  E,  98. 

The  case  of  Bernhetmer  v.  Converse  is  ap- 
proved in  Irvine  v.  Elliott,  203  Fed.  82, 
where  it  is  stated  that  a  remedy  for  the  en- 
forcement of  an  existing  double  liability  of 
nonresident  stockholders  who  acquired  their 
stock  before  the  creation  of  such  remedy 
may  be  provided  by  legislature. 

A  similar  statute  substituting  an  asaeas- 
ment  by  the  receivers  of  the  corporation  un- 
der the  approval  of  the  court,  and  upon  due 
notice  given  to  the  parties,  upon  the  stock- 
holders, of  an  amount  sufficient  to  make  up 
any  probable  deficiency  in  the  assets,  for  a 
bill  in  eqiuty  by  the  bill  holders  or  some 
one  of  them,  in  behalf  of  himself  and  all 
the  bill  holders,  against  the  stockholders. 
was  sustained  as  a  constitutional  exercise  of 
legislative  power  in  Com,  v.  Cochituatu 
Bank,  3  Allen,  42. 

But  a  difference  of  opinion  arises  in  case 
of  the  substitution  of  ao  action  by  the  re- 
ceiver of  an  insolvent  corporation,  to  en- 
L.R.A.1915B. 


force  the  liability  of  stockholders,  for 
actions  by  the  individual  creditors. 

The  court  in  Evans  v.  Nellis,  101  Fed. 
020.  an  action  to  recover  a  stockholder's 
additional  liability,  held  a  statute  making 
this  change  to  he  unconstitutional  for  th« 
reasons:  That  it  made  tlie  additional  lia- 
bility of  a  stockholder  an  asset  of  the  corpo- 
ration for  the  benefit  of  all  the  creditors, 
while  under  the  former  law  the  additional 
liability  was  an  obligation  to  pay  the  judg- 
ment creditor,  who  was  unable  to  collect 
his  debt  of  the  corporation;  that  it  cut  off 
defenses  which  the  stockholder  might  have 
against  the  pursuing  crnlitor;  that  the  en- 
tire amount  of  the  additional  liability  was 
by  the  act  required  to  be  paid,  although  it 
was  not  needed  to  pay  debts;  and  that  it 
compelled  tbe  stockholder  to  pay  a  part  of 
the  expenaes  of  receiverahip. 

But  the  United  States  Supreme  Court  has 
held  that  the  substitution  for  individual 
actions  to  enforce  the  statutory  liability  of 
stockholders  of  a  suit  in  equit.v  by  a  receiver 
appointed  after  judgment  against  the  corpo- 
ration does  not  unconstitutionally  impair 
the  obligation  of  the  contract  under  which 
the  stockholders  acquired  their  stock. 
Henley  v.  Myera,  215  U.  S.  373,  54  L.  ed. 
240,  30  Sup.  Ct.  Rep,  146,  thus  overruling 
Evans  v.  Nellie. 

The  creation  of  a  supplementary  proceed- 
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Bend  Implement  Co.  79  Kan.  126-126,  88 
Pao.  781.  In  the  Utter  case  it  was  held: 
"In  determining  whetlier  a,  petition  states  a 
cause  of  action  ex  contractu  or  ex  delicto, 
it  mu8t  be  considered  in  its  entirety,  but 
with  special  reference  to  its  prominent  and 
leading  allegationB.  Where  the  averments 
maiie  it  doubtful  whether  the  action  ia  on 
contract  or  in  tort,  every  intendment  must 
lie  made  in  favor  of  constniing  it  as  an  ac- 
tion on  contract."  Syl.  ^  1.  In  tlie  opinion 
a  case  ia  cited  whcre'the  action  was  held  to 
be  ex  ronlmctu,  and  one  of  the  reasons  stat- 
ed for  so  holding  was  that  an  action  ex 
delUto  would  have  been  barred  by  limita- 
tion. St.  I«iiia,  I.  M.  &  S.  R.  Co.  V.  Sweet, 
03  Ark.  fi63,  40  S.  W.  463,  2  Am.  Keg  Rep. 
2)15. 

This  court,  in  Chase  v.  Atchison,  T.  ft  S. 
F.  R.  Co.  70  Kan,  546-5S4,  7fi  Pac.  153,  went 
quite  as  far.  There  the  plaintiff,  who  was 
a  passenger,  brought  suit  against  the  com- 
pany for  damages  for  being  ejected  from 
a  train.  The  petition  was  framed  on  tlie 
theory  that  the  right  to  recover  was  for  the 
wrongful  act  of  the  conductor  In  evjielling 
her  from  the  train;  but  the  petition  stated 
facts  Rnffieient  to  show  tliat  the  company 
had  violated  its  contract  of  carriage,  entered 
into  with  the  plaintiff.  It  was  held  that 
the  action  waa  one  of  contract,  and  that  the 
averments  respecting  the  tortious  acts  of 
the  conductor  shonld  be  treated  as  surplus- 
a^.  In  the  opinion  it  tras  stated  that 
if  the  action  were  held  to  be  in  tort,  and  not 


on  contract,  the  plaintiff  could  not  Mooter, 

and  the  judgment  which  the  trial  court  ren- 
dered against  her  on  a  demurrer  to  the  evi- 
dence in  that  event  would  be  afCrmed.  The 
court,  however,  disregarded  all  the  aver- 
ments of  the  petition  which  were  appro- 
priate to  an  action  in  tort,  and,  finding 
therein  sufficient  facts  stated  to  conatttute 
a  cause  of  action  on  contract,  held  the  other 
BVermentB  to  be  surplusafrc,  and  reversed  the 
judgment.  The  court  held  that  she  might 
ignore  the  tortious  acts  of  the  conductor, 
and  all  reference  thereto,  in  her  petition, 
and  recover  upon  a  contract  which  was  not 
in  terms  declared  upon,  but  which  the  law 
took  cognizance  of  from  the  statement  of 
fact  In  the  petition,  from  which  it  appeared 
tiiat  the  relation  of  carrier  and  passenger 
existed  between  her  and  the  company. 

Here  the  tort  was  one  which  benefited  the 
tort  feasor's  estate  to  the  full  extent  of 
the  actual  damages  sustained  by  the  injured 
party.  In  such  cases,  where  the  recovery 
may  be  had  upon  either  theory,  upon  the 
facts  stated  in  the  petition,  and  it  appears 
that  tlie  judgment  was  rendered  only  for  the 
actual  value  of  the  property  converted,  pre- 
cisely as  though  the  action  had  in  fact  been 
based  upon  the  implied  contract  atone,  and 
as  though  the  tort  had  been  waived  when 
the  action  was  filed,  we  think,  within  the 
principle  of  the  foregoing  cases,  the  action 
might  well  be  held  as  one  upon  the  implied 
contract,  and  not  as  an  action  in  tort.  At 
all  events,  the  judgment  was  not  for  a  tort, 


inK  available 

ration  against  a  stockholder  for 
tion  of  an  unpaid  balance  on  his  BiiDscnp- 
tion  does  not  impair  the  obligation  of  the 
stockholder's  contract,  where,  without  the 
remedy  thus  created,  the  creditor  must  re- 
sort to  an  original  proceeding  against 
solvent  stockholders  of  whom  the  court 
could  ac<]uire  jurisdiction.  Jlerchants'  Ins. 
Co.  V.  Hill.  86  ilo.  466,  affirmed  in  134  U. 
8.  513,  33  L.  ed.  994,  10  Sup.  Ct.  Rep.  S89. 
See  Lamar  T.  Taylor,  infra. 

o.  i4fl  affecting  eredttora. 

The  courts  have  guarded  the  remedies 
affecting  creditors  with  more  care  than 
those  affecting  stockholders.  See  statement 
from  court  in  Henley  v.  Myers,  infra. 

Tie  remedy  provided  by  a  statute  in  force 
wlien  a  debt  was  contracted  cannot  be  re- 
pealed 80  as  to  leave  the  contract  itself 
valucIesB.  VValtersehcid  v.  Bowdish,  TT 
Kan.  66S.  95  Pac.  56. 

Nor  can  the  legialature  of  a  state  deprive 
the  creditor  of  a  foreign  corporation  of  the 
right  to  enforce  his  obligation  against  a 
HtoclthoJder  of  such  corporation,  residing 
within  the  state,  where  there  is  a  constitu- 
tional provision  prohibiting  the  legislature 
from  passing  any  law  impairing    the    obli 


any  remedy  for  enforcing  a  contract  which 
existed  when  the  contract  was  made.  West- 
ern Nat.  Bank  v.  Reckless,  B6  Fed.  TO. 

The  remedy  of  a  creditor  against  stock- 
holders can  be  changed,  and  the  time  with- 
in which  the  action  must  be  brought  can  be 
limited.    Cummings  v.  Maxwell,  45  Me.  190. 

Thus,  a  statute  giving  a  creditor  two 
years  within  which  to  enforce  a  stockhold- 
er's statutory  liability  may  be  altered  so  as 
to  give  the  creditor  onlv  six  months.  Lang 
V.  Lutz,  180  N.  y.  254.  73  N.  E.  24, 

Imprisonment  of  the  stockholders  of  a 
corporation  for  debts  of  the  corporation 
may  be  abolished  by  the  legislature  so  Aa 
to  relieve  a  stockholder  who  has  already 
been  imprisoned  under  the  former  law  for 
a  debt  of  the  corporation.  Penniman's 
Petition,  11  R.  I.  3.33,  aflirmed  in  103  U.  S. 
714,  2a  L.  ed.  602, 

It  ia  stated  in  Fourth  Nat  Bank  y. 
Francklvn.  120  U.  S.  747,  30  L.  ed.  825,  7 
Sup.  Ct.  Rep.  767.  that  a  statute  which 
modifies  in  no  other  respect  the  remedies 
against  stockholders  than  by  abolishing 
the  right  to  take  the  person  of  the  stock- 
holder for  the  debt  of  the  corporation : 
by  substituting  for  the  taking  of  hie 
property  on  attacliment  and  execution 
against  the  corporation,  an  action  of  debt 
npuinst  him  upon  a  judgment  obtained 
against   the   corporation,   and   by  authoria- 
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pure  aind. simple,  but  upon  a  cause  of  at 
easentiatlj  cootractual.     It  waa  for  a 
pass,    by    which    the    wrongdoer    (the    coal 
conipan.v)   had  apprapriated  to  its  own 
the   propertj   of   another,   and   the  cause 
action  waa  ao   far   cuntractuat   as  to  br 
the  judgment  within  the  protection  of  the 
Federal  Constitution    against    the    impair- 
ment of  the  obligation  of  a  contract. 

Neither  the  iUtnte  of  1898,  which  tools 
effect  January  11,  13S!I,  and  changed  the 
remedy  to  enforce  the  stockholders'  liabil- 
ity from  a  single  action  against  a  single 
stockholder  to  an  action  by  a  receirer 
against  the  stockholders  generally  for  the 
benefit  of  all  ^hc  creditors,  nor  the  act  of 
1003,  repealing  all  provisions  for  enforcing 
the  liability  of  stockholders,  nor  yet  the 
change  in  the  Constitution  in  lOOii,  could 
deprive  the  plaintiff  of  the  right  to  maintain 
a  suit  against  a  stockholder  under  the  stat- 
ute as  it  existed  at  the  time  the  cause  of 
action  upon  which  the  judgment  is  founded 
accrued  to  John  C,  Douglass,  which  the  peti- 
tion avers  was  long  prior  to  1S!I9.  The  pe- 
tition alleges  facts  which  show  that  the  lia- 
bility of  the  coal  cornpany  arose  prior  to  the 
1st  day  of  January,  13S9,  and  this  was 
eleven  days  before  the  statute  took  effect, 
changing  the  remedy. 

The  general  saving  clause  (Gen.  Stat. 
ISQB,  chap.  104,  g  1,  subdiv.  1,  Gen.  Stat. 
1S09,  %  9037,  subdiv.  1)  provides  that  the 
repeal  of  a  statute  shall  not  affect  any 
right   which    accrued    under    it.      This   has 

iug  him,  when  so  sued,  cither  in  equity 
or  at  law,  to  make  any  defense  that  tlie 
corporation  might  have  made,  merely  tnodi- 
fles  the  former  remedy  and  the  rules  of 
evidence,  and  is  a  constitutional  exercise 
of  the  power  of  the  legislature  even  as  ap- 
plied to  debts  contracted  by  the  corporation 
before  its  enactment. 

In  an  action  by  a  creditor  (Walker  v. 
Grain,  17  Barb.  IIB),  a  statute  vesting  the 
right  of  action  to  enforce  the  stockholders' 
liability  for  corporate  debts  in  a  trustee  was 
held  not  to  unconstitutionally  impair  the 
obligation  of  contract.  See  Story  v.  Fur- 
man,  25  N.  Y.  214. 

When  statutes  which  substitute  a  single 
action  for  the  action  of  the  various  credit- 
ors, similar  to  those  diEWUSsed  in  II-  b, 
supra,  as  affecting  stockholders,  affect  the 
creditors'  contracts,  the  courts  have  heen 
more  inclined  to  hold  them  void.  The  court 
in  Henley  v.  Myers,  711  Kan.  723,  17  L.R.A. 
(X.S.)  779,  83  Pac.  168,  states  that  the 
constitutional  prohibition  against  legisla- 
tion impairing  the  obligation  of  a  contract 
protects  a  creditor  from  a  change  of  pro- 
cedure that  makes  his  remedy  substantially 
less  effective,  but  does  not  protect  a  debtor 
against  a  change  that  merely  affords  better 
facilities  for  compelling  him  to  perform  his 
engagement. 

in  Pusey  4  J.  Co.  r.  Love,  6  Penn.  (Del.) 
I.  Ii.A.]015B. 


been  repeatedly  held  to  preserve  rights  ac- 
crued, although  no  action  or  proceeding  had 
been  commenced  for  their  enforcement.  Wil- 
letts  V.  Jeffries,  5  Kan.  470;  Jenness  v.  Cut- 
ler, 12  Kan.  500,  511,  512;  Ayres  v.  Pro- 
basco,  14  Kan.  175;  School  Dist.  v.  State, 
15  Kan.  43-49;  Henley  v.  Myers,  76  Kan. 
736,  17  L.R.A.(N.S.)  770,  93  Pac.  173.  In 
the  latter  case  it  was  applied  to  the  holder 
of  a  judgment  rendered  against  a  corpora- 
tion, in  an  action  founded  upon  tort,  upon 
whidi  an  execution  had  t>een  issued  and  re- 
turned nulla  bona,  before  the  repeal  of  the 
act  changing  the  remedy  from  a  single  ac- 
tion to  a  suit  by  a  receiver. 

In  Woodworth  v.  Bowles,  01  Kan.  560,  80 
Pac.  331,  it  was  held  that  the  effect  of  the 
statute  for  the  enforcement  of  a  stockhold- 
er's liability  is  to  make  tlie  relation  be- 
tween the  creditors  and  stockholders  con- 
tractual in  its  nature,  and  therefore  within 
the  protection  of  the  same  clause  of  the  Fed- 
eral CouGtitutioD.  The  particular  statute 
construed  there  was  an  act  whicli  vests  in 
receivers  of  insolvent  banks  a  right  of  action 
for  the  enforcement  of  the  statutory  liabil- 
ity of  Bfockholdera,  but  the  same  principle  is 
invohed  as  in  the  present  case.  The  lia- 
bility of  the  corporation  to  the  creditor  in 
that  case  was  on  contract.  Conceding  that 
in  tlie  present  case  the  liability  was  for  a 
tort,  the  tort  was  of  a  character  which  bene- 
fited the  tort  feasor's  estate  to  the  same 
extent  that  it  diminished  the  estate  of  the 
injured  party.    It  was  a  tort  which  the  per- 

80,  11  L.R.A.(N.S.)  S53,  130  Am.  St.  Rep, 
144.  60  Atl.  1013.  tlie  court  had  for  con- 
struction the  Kansas  act  of  lsn8-99.  chap. 
10,  p.  27,  substituting  an  action  by  the  re- 
ceiver for  the  benefit  of  all  creditors  for  the 
action  by  the  individual  creditors.  The 
court  quotes  extensively  from  the  opinion 
in  Evans  v.  Nellis,  101  Fed.  &20,  supra, 
holding  the  act  an  impairment  of  contract, 
and  approves  of  this  holding.  The  Kansas 
statute  was  again  declared  unconstitutional 
in  Harrison  v.  Remington  Paper  Co.  3 
L.R.A.(N.S.)  854,  72  C.  C.  A.  403,  140 
Fed.  385,  5  Ann.  Cas.  314,  certiorari  denied 
in  199  U.  S.  607,  50  L.  ed.  331,  26  Sup.  Ct. 
Rep.  747,  and  also  in  Webster  v.  Bowers, 
104  Fe<I.  627- 

A  previous  Kansas  statute,  bub  pending 
for  one  year  the  pursuit  by  the  creditor  of 
the  special  remedy  afforded  by  the  laws  in 
existence  at  the  time  of  the  making  of  the 
contract,  and,  in  case  the  receiver  of  the 
corporation,  at  the  end  of  the  year,  insti- 
tutes an  action  for  him  and  for  the  other 
creditors,  depriving  the  creditor  of  such 
remedy  altogether,  in  which  last- mentioned 
case  the  fund  collected  by  the  receiver  is  to 
be  distributed  pro  rata  among  all  the  credit- 
ors, was  held  a  violation  of  the  constitu- 
tional provision  against  impairing  the  obli- 
gation of  the  contract,  in  Woodworth  v. 
Bowles,  81  Kan.  369,  00  Pac.  331. 
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Hon  injured  miglit  naive,  and  recover  tlie 
full  amount  of  liis  toss,  upon  a  contract 
which  the  law  in  such  casea  raiscB  by  ini- 
ptication.  We  thiuk.  therefore,  that  the 
ohIigatioD  of  the  atackhotdcr  to  rcapond  to 
a  suit  for  damages  resulting  from  the  com- 
mission of  n  tort  of  this  character  is  as 
fully  protected  liy  the  Federal  Canatitutioc 
as  tbough   it   rested   wholly  on   contract. 

In  the  opinion  in  Henley  v.  Myers,  supra, 
the  case  of  Woodworth  v.  Bowles,  supra,  is 
cited  in  support  of  the  settled  doctrine 
-that  a  corporate  creditor  nho  became  Buch 
while  the  earlier  statute  was  In  force  could 
not  be  deprived  of  his  right  to  proceed  there- 
under by  the  enactment  of  the  neiv  law," 
TflKan.  741.  In  the  Henley  Case,  it  waa  the 
stockholder  who  was  claiming  a  vested  right 
in  the  remedy,  and  asserting  that  the  credi- 
tor was  obliged  to  proceed  against  him,  if 
at  all,  under  the  earlier  statute,  which  had 
been  superaedod,  and  which  the  creditor  had 
not  followed.  The  stockholder  contended 
that  any  change  in  the  remedy  as  to  him 
was  in  violation  of  the  obligation  of  his 
contract.  The  queations  determined  by  the 
decision  were  that  the  law  of  1898,  substi- 
tuting for  all  other  remedies  a  suit  by  a 
receiver,  applies  to  a  stockholder  who  be- 
came BUeh  before  the  change  in  the  remedy, 
even  til  (High  the  new  remedy  might  be 
more  efTicii-nt  than  the  old,  and  inddentally 
more  burdensome  to  tbe  stockholder,  so  long 
as  it  involved  no  actual  increase  of  his 
liability.     It  was  further  decided  that  the 

On  the  contrary,  a  statute  requiring  all 
creditors  to  unite  in  one  suit  against  all 
stockholders  for  equitable  distribution  of 
tJie  double  liability  fund  among  the  credit- 
ors, and  abating  pending  actions  under  the 
former  law.  was  held  not  to  unconstitution- 
ally impair  tiie  oblifiation  of  the  contract  of 
a  creditor  who  had  tiegun  a  suit  against  a 
stockholder  to  enforce  the  statutory  lia- 
bility for  corporate  debts  prior  to  the  enact- 
ment of  the  statute,  but  had  not  secured 
judgment,  in  Miners'  &  M.  Bank  v.  Snyder, 
100  Md.  57.  fl8  L.R.A,  312,  108  Am.  St, 
Rep.  390.  60  Atl.  707,  approved  in  Murphy 
V.  Wheatley.  100  Md.  3.iS,  SB  Atl.  704.  The 
court  distinguishes  the  statute  liere  involved 
from  that  involved  in  Woodworth  v.  Bowles, 
supra,  on  the  ground  that  tlie  Kansas  stat- 
ute deprived  the  creditor  of  any  remedy  at 
all  for  an  entire  year,  and  then  left  the 
prosecution  under  the  control  of  the  re- 
ceiver, and  its  result  subject  to  the  expenses 
of  tlie  receiverxhip,  and  the  net  sum  reali/.ed 
from  all  the  stockholders  was  to  be  divided 
pro  rata  among  alt  of  the  creditors,  while 
no  such  result  followed  the  operation  of  the 
Maryland  statute  involved  in  thia  case,  A 
subsequent  statute  having  a  similar  opera- 
tion was  sustained  in  Pittsburg  Steel  Co.  v. 
Baltimore  Equitable  Soc,  113  Md,  77,  77 
Atl,  255,  an  action  to  recover  an  unpaid 
balance  on  the  subscription,  and  this  de- 
L.R.A,1(H5B. 


word  "duea,"  as  used  in  article  12,  g  2,  of 
the  Constitution  before  tbe  amendment  of 
1006,  is  broad  enough  to  cover  a  judgment 
rendered  against  a  corporation  in  an  ac- 
tion for  a  tort;  and  that  the  same  section 
of  the  statute  which  the  plaintiff  in  this  caso 
is  seeking  to  invoke  (Gen.  Stat,  186S,  chap. 
23,  g  32,  Gen.  Stat.  1889,  §  1192,  repealed 
by  Laws  1898,  chapter  10.  §  14)  applies  to- 
judgments  founded  on  a  tort,  as  well  as 
upon  contract. 

Whether  the  legislature  might  not,  by 
changing  the  remedy  to  one  of  a  suit  by  a 
receiver,  or  by  repealing  atl  provisions  for 
enforcing  such  liability,  destroy  the  credit- 
or's right  to  pursue  the  stockholder  upon  a 
judgment  founded  upon  a  tort,  was  not  be- 
fore the  court,  and  was  not  passed  upon. 
Nor  was  there  anything  determined  in  that 
case  from  which  it  necessarily  follows  that 
such  a  change  in  the  remedy  or  the  repeal  of 
[  all  remedies  for  enforcing  such  a  judgment 
against  the  atockhotders  would  constitute 
an  impairment  of  the  obligations  of  any 
contract.  We  deem  it  wholly  unnecessary  to- 
determine  that  queetion.  in  view  of  the  con- 
clusion we  have  reached  respecting  the 
nature  of  the  judgment  sought  to  be  en- 
forced in  this  proceeding. 

This  disposes  of  the  principal  contention 
in  the  case.  Other  reasons  are  suggested  in 
support  of  the  demurrer,  but  few  of  them 
require  extended  commclit.  This  is  not  a 
suit  upon  a  judgment,  but  to  enforce  a, 
stockhotder'i  liability  for  the  debts  of  the 

cision  was  affirmed  by  the  United  States 
Supreme  Court  in  220  U.  S.  455,  57  L,  ed. 
297,  33  Sup.  Ct.  Rep.  187.  A  similar  view 
is  taken  in  Bettendorf  Axle  Co.  v.  Field,  114 
Md.  487.  70  Atl.  721;  Myers  v.  Knicker- 
bocker Trust  Co.  1  L.B.A,(N.S.)  1171,  71 
C.  C.  A.  100,  138  Fed.  Ill,  and  Knicker- 
bocker Trust  Co,  v.  Cremen,  140  Fed.  973, 
which  follows  it,  both  holding  to  the  con- 
trary, can  no  longer  be  regarded  as  un- 
shaken authority.  The  United  States  Su- 
preme Court  in  Pittsburg  Steel  Co.  v. 
Baltimore  Equitable  Soc.  supra,  points  out 
that  Myers  v.  Knickerbocker  Trust  Co. 
proceeded  upon  the  mistaken  view  that  the 
bringing  of  an  action  by  the  creditor  gave 
him  a  lien  on  the  amount  due  from  the 
stockholder.  The  Supreme  Court,  however, 
did  not  notice  the  fact  that  Myers  v. 
Knickerbocker  Trust  Co.  and  presumably 
Knickerbocker  Trust  Co.  v,  Cremen  were 
actions  to  enforce  the  statutory  liability  of 
the  stockholders,  and  not  to  recover  an 
unpaid  subscription,  as  was  Pittsburg  Steel 
Co.  V.  Baltimore  Equitable  Soc.  In  Re- 
public Iron  &  Steel  Co.  v.  Carlton,  180  Fed. 
12S,  sustaining  the  Maryland  statute,  Uie 
court  distinguishes  the  ease  at  bar  from 
Harrison  v.  Remington  Paper  Co,  supra,  on 
the  ground  that  the  Harrison  Case  waa  one 
to  recover  on  the  statutory  liability  of  the 
stockholders,  and  under  tbe  Kaasas  law  the 
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corporation.  Eevivor  of  the  judgment  was 
unnecFsaary.  The  failure  to  revive  it  pre- 
vents its  enforcement  against  the  coal  com- 
pany, the  judgnient  debtor;  but  it  is  still 
evidence  of  the  validity,  character,  and 
amount  of  tbe  creditor's  claim,  and  res  judi- 
cata as  to  all  these  matters,  in  a  suit  to 
enforce  the  liability  of  the  Btockholder  un^ 
der  the  law  as  it  stood  prior  to  ]  8!)9. 
Scroggs  V.  Tutt,  23  Kan.  ISl-lSfli  Van  Vliet 
1.  HaUej-,  37  Kan.  116,  14  Pac,  482.  The 
only  purpose  of  revivor  is  to  keep  the  judg- 
ment alive,  so  that  it  may  be  enforced  by 
execution  against  the  "representatives,  real 
or  personal,  or  both,  as  the  case  may  re. 
quire,"  Civ.  Code,  S  •136  (Geo.  Stat.  IBOO, 
%  6031).  To  the  same  clTcct  is  the  case  of 
Atlantic  Trust  Co.  v.  Dana,  82  C.  C.  A. 
65r,  12S  Fed.  209,  involving  the  construction 
of  g  43U  of  the  Civil  Code  and  the  Kansas 
laws,  relating  to  the  liability  of  stock- 
holders for  debts  of  the  corporation. 

It  can  hardly  be  seriously  contended  that 
the  estate  of  a  deceased  stockholder  is  not 
liable  upon  stock  owned  by  him  to  the  same 
extent  that  the  stockholder  was  liable  in 
his  lifetime.  In  S  2^8  of  volume  1  of  the 
6th  edition  of  Cook  on  Corporations,  it  is 
said;  "The  estate  of  a  deceased  person  is 
liable  upon  stock  held  and  owned  by  the  de- 
cedent in  the  same  way  and  to  the  same  ex- 
tent that  the  stockholder  was  liable  in  his 
lifetime.  Accordingly  an  executor  or  ad- 
ministrator of  the  estate  of  a  deceased  stock- 
holder is  chargeable  upon  the  shares  of  the 


decedent  to  the  extent  of  the  property  tbat 
comes  into  bis  hands  as  the  personal  repre- 
sentative of  the  deceased.  The  cause  of  ac- 
tion against  a  stockholder,  arising  from  his 
statutory  liability,  is  not  defeated  by  his 
death.  The  action  may  proceed  against  hia 
estate."  To  the  same  elTect  is  Richmond  v. 
Irons,  121  U.  S.  27,  30  L.  ed.  864,  7  Sup. 
Ct.  Rep.  788.  See  also  Fidelity  Ins.  Trust  & 
S.  D.  Co.  V.  Mechanics'  Sav.  Bank,  38  C.  C. 
A.  193,  »7  Fed.  297,  and  authorities  cited  in 
a  note  to  the  same  case  in  50  L.R.A.  22S. 
Counsel  for  defendants  practically  concede 
this  to  be  the  laiv,  but  insist  that  the  demur- 
rers of  all  the  defendants,  other  than  Mary 
Loftus,  administratrix,  were  properly  sus- 
tained. The  purpose  of  the  suit,  if  judg- 
ment be  obtained,  is  to  have  such  judg- 
ment declared  a  Hen  upon  the  reol  property 
of  the  estate,  and  upon  any  undistributed 
portion  of  tlie  personal  property  of  the 
devisees.  The  fieirs  at  law  or  devisees  are 
personally  liable  for  the  debts  of  the  ances- 
tor to  the  value  of  the  property  received  by 
tliem.  McLean  v.  Webster,  45  Kan.  644,  26 
Pac.  10;  Rohrbaogh  v.  Hamblin,  57  Kan. 
393,  57  Am.  St.  Rep.  334,  40  Pac.  705; 
Cooper  V.  Ives,  62  Kan.  3115-401,  83  Pac. 
434.  In  the  ease  last  cited,  the  heir  of  a  de- 
ceased stockholder  was  held  liable  to  the 
extent  of  the  property  inherited  by  her  upon 
a  judgment  rendered  against  the  Company 
after  the  stockholder's  death.  In  Mattcson 
V.  Dent,  178  U.  S.  521,  44  L.  ed.  571,  20 
Sup.  Ct.   Kep.   419,  a  stockholder  in  a  na- 


first  creditor  who  be);an  proceedings  ac- 
quired a  lien  which  could  not  be  affected  by 
proceedings  of  another  creditor,  and  there- 
fore there  was  some  reason  for  the  claim 
that  the  taking  of  this  right  of  the  creditor 
impaired  the  obligation  of  his  contract, 
while  in  the  ease  at  bar,  which  was  to  re- 
acquired. The  court  adds,  after  making  this 
distinction,  that  the  authority  of  Harrison 
V.  Remington  Paper  Co.  is  not  unshaken, 
and  regards  the  case  of  Henley  v.  Myers, 
supra,  aa.  at  least,  impairing  its  authority. 
It  is  thus  seen  that  statutes  sueli  as  the 
Maryland  statute  are  clearly  constitutional, 
«ven  as  against  creditors,  and  the  tsidency 
of  the  courts  is  against  the  earlier  decisions 
on  the  Kansas  form  of  statute,  and  in  favor 
of  sustaining  tbe  constitutionality  of  such 

A  statute  providing  that  only  the  recelv- 
-er  shall  enforce  tiie  double  liability  of  stock- 
bold  ers  unless  he  shall  refuse  to  do  so,  in 
which  event  Eucb  an  action  may  be  main- 
tained by  a  creditor,  does  not  unconstitu- 
tionally impair  the  obligation  of  the  credit- 
or's contract.  Persons  v.  Gardner,  42  App. 
Div.  490,  59  N.  ¥,  Supp.  463. 

A  statute  relating  to  the  remedy  for  the 
«nforcement  of  the  obligations  of  stock- 
holders, which  takes  away  the  right  of 
creditors  as  to  stockholders  who  are  Don- 
L.R.A.1B15B. 


residents  unless  they  voluntarily  come  to 
the  state,  so  that  process  may  be  served 
upon  them,  and  also  enables  any  resident 
stockholder  to  escape  liability  by  absi'nting 
himself  from  tbe  state,  so  that  proces.<  niay 
not  be  served,  and  which  apparently  take* 
away  such  liability  as  to  all  estates  of  de- 
ceased stockholders,  unconstitutionally  im- 
pairs the  obligation  of  tbe  contract  of 
creditors  whose  claims  arose  previous  to  the 
passage  of  the  statute,  and  who,  at  the  date 
of  tbe  statute,  had  a  right  to  recover  their 
demands  of  the  stockholders.  Re  Warren, 
52  Mich.  557.  18  N.  W.  356. 

An  act  of  the  state  legislature,  providing 
that  no  a<'tion  sliall  be  maintained  against 
a  bank  after  the  appointment  of  receivera 
therefor,  but  all  its  creditors  shall  have 
their  remedy  under  the  provisions  of  the 
statute,  was  held  invalid  as  against  a 
creditor  who  had  brought  an  action  against 
the  bank  in  the  Federal  Court  in  Demeritt 
V.  Kxchange  Bank,  Bnmner.  Col.  Cas.  598, 
Fed.  Cas.  No.  3.780.  But  in  Leathers  v. 
Shipbuilders'  Bank,  40  Me.  386,  the  same 
statute  was  held  constitutional. 

It  is  held  in  Moore  v.  Biplcy,  106  Ga,  556, 
32  5.  E.  647,  followed  in  Wheatley  v.  Glov- 
er, 125  Ga.  710.  54  S.  E.  626,  that  a  statute 
vesting  in  the  receiver  of  a  corporation  the 
right  to  enforce  the  statutory  liability  of 
stockholders  did  not  take  away  any  vested 
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tional  bank  died  intoatate.  The  shareB  in 
final  setttement  of  the  estate  were  die- 
trtbuted  among  hiB  helri.  It  was  hdd  that 
the  Htoek  could  be  followed  into  the  hands 
of  the  distributecH  for  the  purpose  of  auh- 
jeeting  it  to  an  asacsement,  made  for  tlie 
purpose  of  meeting  the  liabilities  of  the 
bank  arising  out  of  its  insolvency,  although 
the  bank  became  insolvent  subsequent  to  the 
death  of  the  a  took  holder. 

The  judgment  against  the  coal  company 
was  rendered  June  30,  1B06.  Execution  is- 
sued Feliruary  15,  1!)07,  and  was  returned 
unsntisHed  ninety  days  thereafter.  John 
C.  Douglass  died  February  27,  1808,  after 
comnienoing  suit  against  these  defendants 
upon  the  same  cauxe  of  action.  That  suit 
was  revived  in  the  name  of  hia  eKocutrix, 
and  dismiased  without  prejudice  eight  days 
after  the  present  suit  was  Sled.  Section 
22  of  the  Civil  Code  (S  5C15,  Gen,  SUt. 
1(109)  gives  a  plaintiff  whoae  action  fails 
otiierwiae  than  upon  the  merits  one  year 
after  auch  failure  to  commence  a  new  action. 
PlaintilTs  contention  is  that  she  commenced 
the  present  suit  in  anticipation  of  the  fail- 
ure of  the  former.  We  see  no  good  reason 
why  this  may  not  be  done.  It  seems  to 
accord  with  the  spirit  and  inti'ntion  of  the 
statute  under  which  she  might  have  brought 
the  second  suit  eight  day^  later.  If  the 
bringing  of  it  before  the  dismissal  of  the 
former  be  regarded  as  premature,  the  con- 
right  of  the  creditors,  and  therefore  the  re- 
ceiver might  maintain  the  action  against 
stockholders  in  a  corporation  organized  be- 
fore tlie  enactment  of  the  statute  in  queS' 
tion-  No  (Question,  however,  was  raiaed  as 
to  the  impairnient  of  contract,  but  in  follow- 
ing this  case,  the  court,  in  Lamar  v.  Taylor, 
141  Ga.  227j  80  S.  E.  lOSn,  treats  Moore  t, 
Ripley  aa  disposing  of  the  contention  that 
there  was  any  impairnient  of  the  obligation 
of  contract  by  this  statute.  It  is  stated, 
however,  in  Lamar  v.  Taylor,  that  no  credit- 
or who  was  such  at  the  time  of  the  enact- 
ment of  the  statute  was  objecting,  nor  did 
it  appear  tliat  the  stockholders  who  were 
«ucd  were  such  nhen  the  act  was  passed. 


A  reserved  power  to  alter  or  amend 
corporate  chartera  prevents  an  alteration  in 
the  stockholders'  liability  from  being  an  im- 
pairment of  contract. 

Thus,  under  a  constitutional  provision 
that  corporations  shall  be  formed  under 
general  laws,  and  that  all  such  laws  may  be 
altered  from  time  to  time  or  repealed,  both 
the  legislature  and  the  people  have  power  to 
change  the  lew  in  regard  to  the  liaiiility  of 
atoekholders  without  impairing  the  obli- 
gation of  contract, 

HcGowan  v.  McDonald,  111  Cal.  57,  52 
Am,  St.  Rep.  149,  43  Pac.  416;  Ferkina  v. 
L.R.A.1915B. 


ditions  as  they  existed  from  and  after  th« 
failure  of  the  other  suit  permitted  her  to 
maintain  it,  and  to  appropriate  the  beneflta 
of  §  22. 

But,  if  the  present  suit  be  regarded  as  an 
independent  action,  it  is  not  barred,  becausa 
it  was  brought  within  three  years  from  the 
return  of  the  execution  against  the  coal  com- 
pany. The  right  to  maintain  an  action 
against  the  stockholder  upon  the  judgment 
accrued  upon  the  return  of  the  execution 
unaatisfird,  provided,  of  course,  the  issuance 
of  the  e:£ecution  waa  not  delayed  for  an  un- 
reasonable time.  Atchison,  T,  k  S-  F.  R, 
Co,  V.  Buriingarae  Twp.  36  Kan.  823.  59 
Am.  Rep.  S78,  14  Pac.  271;  Kulp  v.  Kulp, 
51  Kan.  341,  21  L.R.A.  550,  32  Pac.  lllS; 
First  Nat.  Bank  v.  King,  60  Kan.  733,  57 
Pac.  952;  Henley  v,  Myers,  76  Kan.  730,  IT 
L.E.A.(N.S.)  779,  93  Pac.  158.  The  execu- 
tion was  issued  in  less  than  eight  months 
after  the  judgment  was  obtained,  and  thp 
delay  cannot  be  held  unreasonable. 

Another  contention  is  that  the  claim,  not 
having  been  presented  for  probate  and  al- 
lowed as  a  claim  against  tlie  estate,  is  barred 
by  the  limitation  provided  in  the  executors' 
and  administrators'  act.  Tlie  statute  as  it 
stood  prior  to  1839  provided  a  special  pro- 
cedure for  enforcing  the  liability  of  stock- 
holders for  corporate  debts.  We  are  not 
aware  of  any  casea  where  it  has  ever  been 
held   that   a   claim   of   the   character   aued 

I  Cofnn.  64  Conn.  275,  79  Atl.  1070,  Ann.  Gas. 
1I)12C,  1188  {diattim)  ;  Bailey  v.  Hollister, 
28  N.  Y,  112  (dictum);  Close  v.  Nove,  2 
Misc.  226,  23  N.  Y.  Supp.  751  (hut  see 'Close 
V.  Noye.  4  Misc.  616,  28  N.  Y,  Supp.  93, 
infra,  where  different  statutes  are  discussed 
and  a  dilTerent  view  of  the  question  to  be 
decided  in  this  case  taken)  ;  Berwind-White 
Coal  Min.  Co-  v.  Ewart,  11  Misc.  400,  32 
N,  Y,  Supp.  716  (dictum),  affirmed  in  90 
Hud.  60,  35  N,  Y.  Supp.  573. 

The  alteration  may  be  made  because  the 
contract  itself  authorizes  it.  Re  Empire 
City  Bank,  18  K.  Y.  199.  The  stotkholdera 
cannot  say  that  their  liability  has  been  in- 
creased without  their  consent.  South  Bay 
Meadow  Dam  Co.  v.  Gray,  30  Me.  647. 

It  has  accordingly  been  held  that  under  k 
reserved  power  to  alfer  or  amend,  the 
legislature  may  impose  a  double  liability 
upon  stockholders.  Williams  v.  Nail,  lOS 
Ky.  21.  55  S.  W.  700;  Bissell  v.  Heath.  98 
Mich,  472,  57  N.  W.  585 ;  Hirshfeld  v.  Bopp. 
27  App.  Div.  180,  50  N.  Y.  Supp.  676,  re- 


45  App.  Div.  314,  61  N.  Y.  Supp.  85.  affirmed 
in  169  N".  Y.  611,  82  N.  E.  1093;  Ha{!mayer 
V.  Alten,  36  Misc.  59,  72  N.  Y.  Supp.  628; 
Sleeper  v.  Goodwin,  67  Wis.  577,  31  N.  W. 
335. 

Although  the  act  creating  the  corporation 
leaves  it  to  the  election  of  the  atock holders 
to  determine  whether  they  will  embark  in 
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upon  here  must  be  probated.  Cases  will  be 
found  holding  that,  before  tbe  estate  of  an 
heir  or  devisee  can  be  held  liable  upon  an 
unpaid  subscription  to  stock  by  the  decedent, 
the  claim  must  be  proved  against  the  estate; 
but  this  follows  from  the  nature  of  the 
ctaim,  which  is  upon  a  direct  liability  of  the 
deccilti.t,  the  same  as  upon  an  unpaid 
promissory  note  or  account.  The  plaintift 
had  no  claim  provable  in  the  probate  court, 
until  it  was  reduced  to  a  judgment  against 
the  estate.  All  piaintiti  had  was  a  judg- 
ment against  the  coal  company.  Now,  the 
probate  court  could  not  allow  it  as  a  de- 
mand agaiost  the  estate  until  the  right  to 
collect  it  from  the  estate  had  been  de- 
termined in  an  action  brought  by  the  judg- 
ment creditor  in  some  court  of  competent 
jurisdiction,  under  the  provisions  of  the 
atatute  which  authorised  the  creditor  to 
maintain  such  action. 

Nor  is  the  petition  subject  to  demurrer 
on  the  ground  that  it  fails  to  show  service 
of  eununons  on  the  coal  company  in  the 
origioal  action.  The  presumption  is,  in  the 
absence  of  anything  to  the  contrary,  that 
the  court  and  its  officers  proceeded  regvilar- 
ly.  None  of  the  other  grounds  urged  in  sup- 
port of  the  ruling  are  of  sufflcient  import- 
ance to  require  comment. 

The  judgment  is  reversed,  and  the  cause 
remanded,  with  directions  to  overrule  the 
demurrers. 
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J.  C.  SOMERVILLE  et  al.,  Appts., 


(43  Mout.  268,  127  Fac.  404.) 

Corporation  —  change  of  policy  —  Iwo- 
thlrds  vote  —  (reasnry  stock. 

1.  Unissued  treasury  stock  is  not  to  bt 
counted  in  determining  whether  or  not  tin- 
necessary  two-thirds  stock  of  a  corporation 
baa  assented  to  a  proposed  change  of  policy. 
Same  —  reserved     power  —  providing 

for  aesesHinent  of  stock. 

Z,  A  legislature  which  has  reserved  power 
to  alter  every  corporate  power  granted  by 
it  may,  without  tui  constitution  ally  impair- 
ing the  obligation  of  the  contract,  authorize 
corporations  to  make  their  stock  assessable, 
although  at  the  time  it  was  issued  both  the 
cprtilicate  of  incorporation  and  certificates 
of  stock  themselves  dechired  that  it  should 
not  be  assessable. 

(October  an,  19]2.) 

APPEAL  by  plaintiffs  from  an  order  ot 
the    District    Court    for    Lewis    and 
Clark  County,  refusing  to  enjoin  defendant 


the  business  upon  the  personal  liability  of 
the  stockholders  or  upon  corporate  liability 
only,  and  they  declare  by  their  articles  that 
they  will  not  incur  any  individual  responsi- 
bility, a  personal  liability  may  be  imposed 
upon  them  under  a  general  law  reserving  to 
the  legislature  the  right  to  alter  or  amend 
the  corporate  charter.  Re  Gibson,  21  N.  Y. 
9,  approved  in  Re  Reciprocity  Bank,  22  N. 
Y.  9,  and  affirmed  under  name  of  Slier  man 
V.  Smith.  1  Black,  587,  17  L.  ed.  163. 

Receivers  may  be  authoriiied  to  lay  assess- 
ments  on  premium  notes  instead  of  direct- 
ors, as  provided  in  charter.  Hyatt  v.  Mc- 
Mahon.  25  Barb.  457.  Or  the  remedy  for 
enforcing  stockholders'  liability  may  be 
changi>d.  Persons  v.  Gardner,  42  App.  Div. 
490,  59  N.  Y.  Supp.  463. 

There  is  a  dispute  as  to  whether  aBsess- 
ments  may  be  authorized  under  the  reserved 

I'nder  a  statutory  reservation  of  power 
subject  to  which  a  charter  of  tiie  corpora- 
tion is  granted,  to  amend  or  repeal  all  acts 
of  incorporation,  the  legislature  may  au- 
thorize the  levying  of  assessments  to  fill 
up  the  capital  stock  of  ft  corporation  to 
its  original  amount  whenever  such  capital 
stock  shall  be  diminished  by  reason  of  losses 
or  from  any  other  cause,  although  the 
charter  of  the  corporation  provided  that  the 
stockholders  should  not  he  liable  to  any  re- 
sponsibility further  than  the  amount  of 
their  respective  ahares  and  interest  thereon 
I..R.A.1015B. 


for  or  on  account  of  any  damage  or  iosa 
sustained  by  the  company,  or  for  or  on  ac- 
count of  any  debts  due  thereon.  Gardner 
V.  Hope  Ins.  Co.  9  R.  I.  194,  II  Am.  Rep. 
23B. 

See  SouERViLLE  V.  St.  Louis  Mih.  & 
Mill  Co, 

On  the  contrary,  the  court  in  Garey  t. 
St.  Joe  Min.  Co.  32  Utah,  407,  12  L.R.A. 
(X.S.)  ri51,  01  Pac.  300,  treats  the  corporate 
charter  as  a  dual  contract;  that  is,  one  be- 
tween the  state  and  the  corporation  and  its 
stockholders;  the  other  between  the  corpora- 
tion and  its  stockholders;  and  holds  that 
under  the  reserved  power  the  state  may 
alter  or  amend  the  former,  but  not  the  lat- 
ter. It  was  accordingly  held  that  where,  in 
the  original  articles  of  incorporation,  each 
stockholder  agreed  that  his  full-paid  capital 
stock  should  be  nonassessable,  and  where, 
under  the  law,  this  could  not  be  changed 
except  by  the  unanimous  consent  of  the 
stockholders,  the  legislature  could  not 
change  the  law  so  as  to  make  the  stock  as- 
sessable upon  a  vote  of  two  thirds  of  the 
stock lioidiTS    of    the    outstsnding     capital 

It  has  been  held  also  that  the  le<;iBlature 
cannot  authorize  the  assessment  of  psid-up 
stock  in  a  corporation  the  charter  of  which 
conferred  no  power  to  assess  stock,  and 
which  was  organized  at  a  time  when  there 
was  no  statutory  authority  to  assess  paid- 
up  stock.    Enterprise  Ditch  Co.  v.  Moffit,  58  , 
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from  selling  corporate  stock  to  enforc^e  pay- 
mtmt  of  a  delinquent  assesement.    Ailirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  WhIhIi  &  Nulun  and  Gunn, 
Basch,  *  Hull,  for  apepllanta: 

The  defendant  entt^red  into  a  contract 
with  eacb  of  t)ic  plaintifTs  and  each  of  the 
other  stockholders,  by  which  it  is  precluded 
from  levying  aaBcsamcnts  against  the  stock 
held  by  them. 

Wall  r.  Basin  Min.  Co.  Ifl  Idaho,  313,  22 
L.R.A.(N.S.)  1013,  101  Pac.  733;  Scovill 
T.  Thayer,  103  U.  S.  143,  28  L.  ed.  BOS. 

If,  however,  g  Sll  ot  the  Civil  Code  au- 
thorized the  defendant  to  repudiate  the  con- 
tract thus  made  with  stockholders,  am!  to 
render  its  stwk  assessable,  it  is  in  violation 
of  the  proliibition  in  tlie  Constitution  of 
the  United  States  against  laws  impairing 
the  obligation  of  contracts, 

Garey  v.  St.  Joe  Min.  Co.  32  Utah,  4»7,  12 
L.R.A.{X.S.)   554,  fll   Pac.  309. 

Messrs.  U.  G.  MclntlK  and  S.  H.  Mc- 
Inllre,  for  respondent: 

Where  the  state  lias  reserved  the  power  to 
alter,  repeal,  or  amend  the  cliarter.  it  may 
ttutliorize  the  corporation  to  levy  assess- 
ments on  its  stockholders,  in  addition  to  the 
subscription  of  their  stock. 

Neb.  842,  45  L.E.A.  847,  76  Am.  St,  Rep. 
122,  79  N.  W.  580.  It  is  sUted  by  the  court 
that,  in  the  absence  of  authorization  by 
either  the  statute  or  charter,  the  directors 
could  not  enact  ft  by-law  by  which  pro- 
vision was  made  for  assessment;  especially 
not  to  be  enforced  by  a  sale  or  practical 
forfeiture  of  the  stock, — a  thing  nliicb  was 
attempted  in  this  case.  This  case  is  stated 
in  Garey  v.  St.  Joe  Jlin.  Co.  supra,  to  Iiave 
been  decided  under  a  constitutional  pro- 
vision resert'ing  power  to  alter  or  amend, 
but  nothing  appears  to  this  effect  in  the 
opinion. 

The  court  was  of  the  opinion  in  names  v. 
Arnold.  23  Misc.  197,  51  N.  Y.  Supp.  1100, 
affirmed  in  45  App.  Div.  314,  61  N.  Y.  Supp. 
85:  Smathers  v.  Western  Carolina  Bank, 
135  X.  C.  410,  47  S.  E.  893,  that  stockhold- 
ers could  not  be  made  liable  for  debts  that 
had  been  incurred  prior  to  the  enactment 
of  the  Ian-  imposing  a  liability,  where  no 
liability  existed  heKirc,  but  construed  the 
law  in  question  as  prospective  in  operation 
to  avoid  the  im constitutional  feature.  This 
is  the  theory  also  of  Sleeper  v.  Goodwin,  67 
Wis.  677,  31  N.  W.  335,  supra. 

It  has  been  held  that,  as  againgt  credit- 
ors, the  liability  of  a  stockholder  to  an 
amount  equal  to  the  amount  of  stock  held 
by  him  for  every  debt  of  the  corporation 
until  the  whole  amount  of  capital  stock  is 
fully  paid  cannot  be  altered  to  a  liability 
for  corporate  debts  only  until  the  whole 
amount  of  capital  stock  "issued  and  out- 
standing at  the  time  such  debt  was  in- 
curred sliall  have  been  fuly  paid,"  even 
though  there  is  ft  reserved  power  to  alter 
L.R.A.1915B. 


1  Cook,  Corp.  5th  ed.  g  242,  p.  621; 
Gardner  v.  Hope  Ins.  Co.  9  R.  I.  194,  11 
Am.  Rep.  238;  South  Bay  Meadow  Co.  v. 
Gray,  30  Me.  547. 

The  reserved  power  of  the  legislature  ex- 
tends not  only  to  altering  the  charter  for 
any  purpose  connected  with  the  public  inter- 
ests, hut  also  to  altering  it  for  the  mere 
purpose  of  changing  the  rights  oE  the 
corporators  as  among  themselves. 

1  Thomp.  Corp,  g  90;  Looker  v.  Maynard, 
179  U.  S.  48,  46  L.  ed.  79,  21  Sup.  Ct.  Rep. 
21;  C.  H.  Venner  Co.  v.  United  States  Steel 
Corp.  118  Fed.  1013;  Market  Street  R.  Co. 
v.  Hellraan,  109  Cal.  571,  42  Pac.  229;  Wil- 
liams  V.  Nail,  108  Ky.  21,  55  S.  W.  708; 
Allen  V,  Ajaj£  Min.  Co.  30  Mont.  508,  77 
Pac.  47 ;  Missouri  P.  R.  Co.  v.  Kansas,  216 
U.  S.  274,  54  L.  ed.  477,  30  Sup.  Ct.  liep. 
330;  McGowan  v.  McDonald,  111  Cal.  67,  52 
Am.  St.  Rep.  149,  43  Pac.  418;  Dow  t. 
Northern  R.  Co.  87  N.  H.  ],  36  Ati.  521; 
Ireland  v.  Palestine,  B.  N.  P.  &  N.  W. 
Tump.  Co.  19  Ohio  St.  369;  Weeks  v.  Silver 
Islet  Consol.  Min.  Co.  23  Jonea  £  S.  1 : 
Synnott  v.  Cumberland  BIdg.  I,oan  Asao.  54 
C.  C.  A.  563,  IIT  Fed.  379;  Kent  v.  Quick- 
silver Min.  Co.  78  N.  Y.  188,  4  Mor.  Min. 
Rep.  47. 

or  ami'nd.  Close  v.  Noye,  4  Misc.  616,  26 
N.  Y.  Supp.  93.  This  decision,  however, 
seems  to  have  misconstrued  tlie  case  of  Haw- 
thorne V.  Calef,  2  Wall.  10,  17  L.  ed.  776, 
upon  which  tlie  court  relied.  Close  v.  Noye 
was  subsequently  reversed  in  147  N.  Y.  697. 
41  N.  £.  570,  on  grounds  that  made  the 
decision   of   this   question   unnecessary. 

The  alteration  may  be  made  where  the 
reservation  is  contained  in  a  general  law 
as  well  as  where  contained  in  the  act  cre- 
ating   the    corporation.     Re  Gibson,  21  K. 

The  alteration  may  also  be  made  where 
the  corporation  is  organized  under  general 
law.  Barnes  v.  Arnold,  23  Misc.  197,  51 
N.  Y.  Supp.  1109,  case  aflirmed  in  45  App. 
Div.  314,  61  N.  Y.  Supp.  85. 

The  court  in  Re  Gibson,  supra,  was  of  the 
opinion  that  an  alteration  could  be  effect- 
ed by  a  constitutional  amendment  although 
the  power  was  reserved  to  the  legislature. 
There  was,  however,  in  this  ease,  an  act  of 
the  legislature  which  is  stated  by  the  court 
to  add  tlie  legislative  sanction,  if  any  were 
necessary. 

Although  a  corporation  was  created  when 
there  was  in  force  a  constitutional  provision 
requiring  the  assent  of  two  thirds  of  tbe 
memb(TB  in  each  branch  ot  the  legislature 
to  pass  an  act  altering  or  amending  powers 
of  any  body  corporate,  such  alteration  or 
amendment  may  be  effected  by  a  majority 
vote  under  a  constitution  in  force  when  the 
vote  was  taken,  not  requiring  a  two-thirda 
vote  on  such  question.  Re  Reciprocitv 
Bank,  22  N.  Y.  B,  affirming  2B  Barb.  389.  17 
How.  Pr.  323,  on  this  point.         W.  A.  E. 
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Holloway,  J.,  delivered  the  opinion  of  the 

The  St.  Louie  Mining  &  Milling  Compaoy 
ia  a,  domestic  corporation,  organized  under 
the  provisions  of  chapter  25,  division  B, 
General  Laws,  Compiled  Stxtutes  of  1887, 
with  a  capital  stock  of  $6,000,000,  repre- 
•ented  b;  500.000  shares  of  the  par  value 
of  810  each.  The  certificate  of  incorpo- 
ration and  every  stock  certificate  issued 
prior  to  1901  recites  that  the  stock  of  the 
corporation  is  nonasflcaaable.  In  IBOl  a 
meeting  of  the  stockholders  of  the  corpora- 
tion was  held,  at  which  304.680  stiaree  were 
represented  in  person,  and  52,590  shares  by 
proxy.  William  Mayger  was  present,  repre- 
senting in  person  152,790  shares,  and.  with 
proxies  held  by  him,  voted  184,020  shares. 
Charles  F.  Mayger  was  present,  represent- 
ing in  person  1G],B00  shares,  and,  with 
proxies  held  bj  him,  voted  173,050  shares. 
At  the  time  44,000  shares  of  the  capital 
stock  were  held  in  the  treasury  of  the  com- 
pany. At  this  meeting  3.17,070  shares  were 
voted  by  William  and  Charles  F.  Mayger, 
in  person  and  by  proxies,  in  favor  of  chang- 
ing the  capital  stock  from  nonassessable  to 
assessable  stock,  and  there  were  not  any 
rotes  cast  against  the  proposition.  William  i 
Mayger,  as  the  holder  of  184,020  shares  in 
person  and  by  proxy,  gave  his  consent  in  . 
writing,  spread  upon  the  corporation's 
records,  to  the  change,  and  Charles  F.  Maj- 
ger,  as  the  holder  of  173,050  shares  in  per- 
son and  by  proxy,  gave  the  like  consent. 
Due  notice  was  given  of  the  meeting,  and 
the  proper  certificates  were  prepared  and 
filed,  certifying  to  the  change.  Assuming 
to  act  upon  the  authority  thus  conferred, 
several  assessments  were  levied  and  collect- 
ed without  protest.  On  June  6,  lnl2,  an- 
other assessment  was  levied.  These  plain- 
tiffs, as  stockholders,  refused  to  pay  the  as- 
eeesment,  and  brought  this  action  to  re- 
strain the  ofHcers,  directors,  and  agents  of 
the  company  from  selling  their  stock  upon 
which  the  assessment  was  delinquent.  The 
district  court  refused  to  grant  an  injunc- 
tion after  a  hearing,  and  plaintitTs  appealed 
from  the  order. 

At  the  time  the  defendant  corporation 
was  organized,  there  were  in  force  chapters 
26  and  26,  Division  5,  Compiled  Statutes. 
above.  Chapter  25  deals  with  the  formation 
and  government  of  industrial  corporations 
generally,  while  chapter  26  deals  with  the 
subject,  "Assessments  upon  the  Stock  of  Cor- 
porations." Section  486  of  chapter  25  pro- 
vides: "The  legislature  may  at  any  time 
■Iter,  amend  or  repeal  this  chapter."  Chap- 
ter 2S  provides  generally  for  levying  and 
collecting  assessments  upon  corporate  stock. 
Section  512  of  that  chapter  declares;  "The 
provisions  of  this  chapter  shall  only  apply 
L.R.A.1015B. 


to  such  corporations  hereafter  formed,  as 

shall  specify  in  its  articles  of  incorporation 
the  fact  that  the  stock  of  such  corporation 
shall  be  assessable;  and  any  company  or 
corporation  hereafter  formed,  that  wishes 
to  avail  itself  of  the  provisions  of  this 
chapter,  and  render  its  stock  assessable, 
shall  specify  in  its  articles  of  incorporation, 
in  addition  to  the  statement  now  required 
by  law,  a  statement  to  the  effect  that  the 
stock  of  such  corporation  is  assessable." 
Section  2,  article  15,  of  our  state  Constitu- 
tion, reads  as  follows;  "No  charter  of  in- 
corporation shall  be  granted,  extended, 
changed  or  amended  by  special  law,  .  .  , 
but  the  legislative  assembly  shall  provide 
by  general  law  for  the  organi7.ati<m  of  corpo- 
rations hereafter  to  be  created:  provided, 
that  any  such  laws  shall  be  subject  to  fu- 
ture repeal  or  alterations  by  the  legislative 
assembly."  Section  394,  Civil  Code  1895 
(Rev.  Codes,  §  3809),  declares:  "Every 
grant  of  corporate  power  is  subject  to 
alteration,  suspension  or  repeal,  in  the  dis- 
cretion of  the  legislative  assembly."  By  an 
act  approved  March  7,  18B3  (1-aws  1893, 
p.  92 1,  it  is  provided;  "Any  corporation 
heretofore  formed  under  the  laws  of  this 
state,  may,  by  and  with  the  consent  of  the 
stockholders  holding  two-thirds  of  the  stock 
of  the  company,  in  writing,  spread  upon  the 
records  of  such  corporation,  render  its  stock 
assessable,  under  the  provisions  of  this 
chapter."  This  last  act  was  brought  for- 
ward into  the  Codes  of  1895  as  §  SlI  (Rev. 
Codes,  S  38881,  and  wsa  in  full  force  and 
effect  at  the  time  the  stockholders'  meeting 
was  held  in  1901. 

1.  The  proceedings  of  the  stockholders' 
meeting  are  attacked,  and  it  is  said  that 
the  consent  of  the  holders  of  two  £hirds  of 
the  capital  stock  was  not  given  to  th» 
change:  (a)  Because  the  proxies  held  by 
William  and  Charles  F.  Mayger  only  au- 
thorized the  holders  to  vote  the  stock,  and 
did  not  authorize  them  to  consent  to  this 
change;  and  (b)  if  this  be  so,  then  the 
holders  of  only  304,680  shares  gave  such 
consent.  It  is  unnecessary  to  determine  the 
elTect  of  the  proxies;  for  at  the  time 
the  meeting  was  held  44,000  shares  of  tlie 
capital  stock  were  in  the  treasury  of  the 
corporation,  leaving  only  450,000  shares  out- 
standing. When  the  statute  (S  611,  Civil 
Code)  speaks  of  two  thirds  of  the  stock 
of  the  corporation,  it  refers  to  outstanding, 
vot«h!€  stock.  Market  Street  R.  Co.  v.  Hell- 
109  Cal.  B71.  42  Pac.  225;  2  Cook, 
Corp.  6th  ed.  §  813.  The  two  Maygers  repre- 
sented in  person  more  than  two  thirds  of  the 
4.56,000  shares  outstanding,  and  each  voted 
stock  in  favor  of  the  change  and  con- 
sented in  writing  to  the  change.  So  far  as 
disclosed    by   the   record,    the    proceedings  , 
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tRken  to  render  the  stock  aaseSBable  were 
taken  in  compliance  with  the  law  and  were 
efFective  for  the  purpose,  if  the  statute  un- 
der which  the  change  was  sought  to  be  made 
was  valid. 

B.  Certain  principles  of  the  law  relating 
to  corporations  are  so  well  settled  that, 
as  to  them,  there  is  not  any  diScrence  of 
opinion.  |1)  The  charter  granted  bj  a 
state  to  a  corporation,  when  accepted,  be- 
comes a  "contract"  within  the  meaning  of 
the  contract  clause  of  the  Federal  Consti- 
tution. Dartmouth  College  v.  Woodward, 
4  Wheat.  518,  4  L.  ed.  629.  (2)  Such  con- 
tract operates  in  a  tbreefold  relationship, 
viz.:  (a)  Between  the  state  and  the  corpo- 
ration; (b)  between  the  corporation  and  its 
stockholders;  and  (c)  between  the  stock- 
holders inter  »e»e.  (3)  A  state  may  reserve  ■ 
the  right  to  alter  or  amend  tbe  charter  of  a  ■ 
corporation,  or  to  alter,  amend,  or  repeal  | 
the  laws  under  which  the  corporation  was  j 
organized.  And  (41  the  provisions  of  our  | 
state  Constitution  and  tbe  statutes  referred  | 
to  above  constitute  such  a  reservation  of  ! 
power  and  authority. 

Counsel  for  appellants  insist,  however, ' 
that  this  reserved  power  can  be  invoked  to  i 
affect  the  contract  only  an  it  exists  between 
tbe  state  end  the  corporate  entity,  and  that  | 
if,  by  enacting  %  oil,  Civil  Code  above,  it  i 
was  the  purpose  of  the  legislature  to  provide 
for  a  change  in  the  contract  so  far  as  it ' 
exists  between  the  corporation  and  its  stock-  j 
holders,  or  between  the  atockholders  infer 
aeac,  then  the  act  operates  to  impair  the ! 
obligation  of  such  contract,  and  is  void  as  | 
contravening  the  provisions  of  §  10,  article  I 
1.  of  tbe  Constitution  of  the  United  States.  \ 
Few  questions  have  vexed  the  courts  and  ' 
text  writers  more  than  the  one  arising  over 
the  construction  to  be  given  the  reservation 
which  the  states  make  respecting  corpora-  . 
tions  organized  under  their  respective  laws. 
If  the  question  was  an  open  one  in  this 
jurisdiction,  its  discussion  might  lead  to 
fruitful  results;  but  in  Allen  v.  Ajax  Min. 
Co.  30  Mont.  490,  77  Pac.  47,  the  contention 
here  made  was  considered  at  length  and  the  | 
entire  subject  fully  discussed.  Our  con-  | 
elusion  in  that  case  was  that  the  reserved  1 
power  may  be  cxercixed,  not  only  to  alter 
the  contract  as  it  e.tists  between  the  state 
and  tbe  corporate  entity,  but  as  well  to 
alter  the  contract  existing  between  the  cor- 
poration and  its  stockholders,  and  the  stock- 
holders inter  sese,  to  the  extent  that  the 
authority  to  dispose  of  all  the  corporate 
property — which  was  denied  the  corpora- 
tion at  the  time  it  was  organized — may  be 
conferred  by  8ubsec|uent  legislation.  With 
all  due  respect  to  the  authorities  holding 
differently,  we  see  no  reason  for  changing  ■ 
our  position,  and  the  decision  tn  that  case  i 
is  conclusive  a^inst  the  appellants  here,  un- 1 
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less  a  distinctioD  is  to  be  drawn  between  the 
facts  in  that  case  and  this  one:  for  upon  k 
parity  of  reasoning,  if  tbe  legislature  tuaj 
confer  upon  a  corporation  the  authority  to 
dispose  of  all  of  its  property, — a  right  de- 
nied to  the  corporation  at.  the  time  it  waa 
organized, — it  may  likewise  provide  for  a 
change  in  the  limited  liability  of  tbe  stock- 
holders by  authorizing  nonaasessable  stock 
to  be  made  assessable  upon  such  reasonable 
terms  as  tbe  legislature  may  pre^ribe. 

3.  But  counsel  for  appellants  insist  that 
a  distinction  is  to  be  drawn  between  the 
facts  in  the  Allen  Case  and  the  facts  in 
this  one,  in  this:  That,  whereas  neither  the 
charter  of  the  Ajax  Mining  Company  nor 
its  stock  certiflcates  contained  any  assur- 
ance that  the  entire  property  of  tbe  eom- 
I  pany  would  not  be  sold  without  the  unani- 
mous vote  of  its  stDCkboldcrB,  the  certificate 
of  incorporation  of  the  St.  Louis  Mining 
Sr.  Milling  Company,  and  every  atock  certifi- 
cate issued  by  it  prior  to  the  meeting  in 
1901,  contains  the  solemn  assurance  that  the 
stock  shall  be  n  cm  assessable.  If  our  view 
of  reserved  power  is  correct,  then  we  think 
the  difference  between  the  facts  in  the  two 
cases  is  one  of  form  only,  and  does  not 
affect  tlie  ultimate  question  involved.  Tbe 
legislation  in  force  at  the  time  of  the  organ- 
i»ition  of  a  corporation  enters  into  and  be- 
comes a  part  of  the  contract,  to  the  Bam« 
extent  as  if  set  forth  at  length  in  the  con- 
tract; and,  upon  the  theory  which  we  have 
adopted,  there  was  read  into  the  charter 
of  the  AJBK  Mining  Company  this  statement. 
in  effect;  This  corporation  shall  not,  without 
the  unanimous  consent  of  its  stockholders, 
dispose  of  all  the  corporate  property,  until 
such  time  as  the  legislature  may  authorize 
it  to  do  so.  And,  upon  the  same  theory,  the 
recital  in  the  charter  of  the  St.  Louis  Min- 
ing i,  Milling  Company  that  its  stock  should 
be  nonaBsessabte  is  to  be  read,  in  the  light 
of  the  reserved  power,  to  mean:  This  stock 
shall  be  nonassessable  until  such  time  as  the 
legislature  shall  provide  that  it  shall  be 
assessable,  or  until  such  time  as  it  is  ren- 
dered  assessable  pursuant  to  legislation  au- 
thorizing such  change.  If  our  theory  of  the 
reserved  power  is  correct,  and  these  stipu- 
lations are  to  be  read  into  the  charters  of 
these  companies,  it  follows,  as  of  course, 
that  g  511,  Civil  Code,  above,  does  not  im- 
pair the  obligation  of  the  contract  entered 
into  when  the  St.  Louis  Mining  &  Milling 
Company  accepted  its  charter. 

Upon  the  authority  of  Allen  v,  Ajax  Min. 
Co.  above,  the  order  denying  plaintiffs  an 
injunction  is  affirmed. 

Brantly,  Ch.  J.,  concurs.  Smith.  J.,  be- 
ing absent,  did  not  hear  the  argument,  and 
takes  no  part  in  the  foregoing  decision. 
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STATE   BANK. 
(92  Km.  878,  142  Pac,  974.) 

Bank  —  payment  or  check  —  liability. 

1.  The  general  rule  ib  that,  in  order  to 
charge  the  account  of  a  depositor,  a,  bank 
must  pay  a  check  only  to  the  payee  to  wlioae 
order  it  ia  drawn,  and  payment  made  other- 
wise is  at  ita  peri!  unless  it  can  claim  pro- 
tection upon  some  principle  of  eHtoppel  or 
negligence  chargeable  Ui  Uie  depositor. 
Same  —  forgery  by  agent  —  knowledge 

of  depositor. 

2.  Where  the  claim  of  negligeuce  of  the 
depositor  is  based  upon  previous  forgeries 
of  his  agent,  who  forged  the  indorsement  of 
the  payee  upon  whicli  the  check  in  question 
is  paid,  knowledge  of  the  deponitor  or  notice 
to  him  of  the  former  miacondtict  or  other 
fraudulent  acta  of  the  agent  must  be  shown, 
in  order  to  charge  the  depositor  with  negli- 
gence in  intrusting  the  checlc  to  the  agent 
for  delivery  to  the  payee. 

Same  —  agent  of   lodge  •—  nottoe  of 
forgeries. 

3.  The  financier  of  a  subordinate  lodge 
of  a  beneticiar)'  association  at  dilTerecit 
times  sent  in  to  the  grand  lodge  false 
reports  of  the  death  of  members,  and 
forged  proofs  of  death,  and  by  these 
means  obtained  possess  ion  of  checks  or 
orders  on  the  depositary  of  the  grand 
lodge,  diawn  to  the  order  of  the  beneliciary, 
and  tliereiipon,  by  forging  the  indorsements 
of  the  payees,  received  and  appropriated  the 
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proceeds.  lie  continued,  however,  to  enter 
upon  a  ledger  of  his  lodge  the  regular  pay- 
ment of  dues  and  assessmenta  by  the  mem- 
bers HO  reported  dead.  Afterwards  by  like 
forgeries  he  obtained  payment  of  another 
check  or  order  which  had  been  sent  to  him 
by  the  grand  lodge  for  delivery  to  the  payee 
named  in  it.  In  this  action  of  the  grand 
lodge  against  the  depositary  to  recover  the 
amount  so  paid  on  the  forged  indorsement 
of  the  pa.vee,  it  is  held,  that  the  grand  lodge 
is  not  chargeable  with  notice  of  the  former 
forgeries,  by  the  entries  so  made  in  the 
financier's  ledger  which  were  never  reported 
to,  and  never  came  to  the  knowledge  of,  the 
grand  lodge  or  any  of  its  oflieers. 
Principal  and  agent  —  forg^iea  by 
agent  —  notlee. 

4.  The  knowledge  of  the  agent,  of  for- 
geries committed  by  him  in  the  circum- 
stances stated  in  the  last  paragraph,  does 
not  charge  the  grand  lodge  with  notice  of 
such  forgeriea. 

Same  —  duty  to  examine  books. 

5.  In  the  absence  of  any  knowledge  or 
suggeHtion  of  misconduct  of  the  financier, 
the  grand  lodge  was  not  bound  to  examine 
his  books  to  detect  fraud  of  which  its  of- 
fleers  had  no  suspicion,  but  misht  rely  upon 
the  regular  reports  of  the  auditing  commit- 
tee of  the  local  lodge  which  afl'orded  no  clue 
to  the  forgeries  or  misconduct  of  the  flnan- 

Bnnk  —  forgery  by  depositor's  agent  — 

6.  The  forgery  of  the  indorsement  of  the 
name  of  the  payee  upon  a  bank  check  is  not 
within  the  scope  of  the  employment  or  duty 
of  en  agent  of  the  drawer  to  whom  the 
check  is  intrusted  for  delivery  only  to  the 
payee, 

(July  7,  1914.) 


Note.  —  Various    phttHes   of    the   general 

subject  discussed  in  the  foregoing  opinion 
have  bei;n  treated  in  notes  in  this  series. 
Thus,  the  general  question  as  to  the  drawee's 
duty  to  know  the  signature  of  the  drawer  is 
treated  in  the  note  to  Germania  Bank  v. 
Boutell,  27  L.R.A.  635;  and  the  general 
question  as  to  the  duty  of  a  depositor  in 
respect  to  forged  checks  charged  to  him  by 
the  bank  in  the  notes  to  First  Kat.  Bank 
V.  Allen,  27  L.R.A.  426,  and  Traders'  Nat. 
Bank  v.  Rogers,  30  L.R.A.  63B.  Specifically, 
as  to  the  depositor's  right  to  recover  the 
amount  of  forged  or  raised  checks  as  af- 
fected by  the  fact  that  he  intrusted  the  ex- 
amination of  vouchers  to  the  employee,  who 
was  guilty  of  the  original  fraud,  see  note 
to  First  Nat,  Bank  v.  Richmond  Electric 
Co.  7  L.R.A.(N.S.)  744.  As  to  payment  by 
bank  of  checks  fraudulently  raised  by  em- 
ptoyee  of  drawer,  see  note  to  Otis  Elevator 
Co.  V.  First  Nat.  Bank,  41  L.R.A.(N.a.) 
629. 

The  question  as  to  who  must  bear  the 
IMS  when  a  check  is  issued  or  indorsed  to 
an  impostor,  including  both  cases  where  the 
impostor  assumed  to  be  the  person  by  whose 
L.K  A.1816B. 


name  the  payee  was  described  in  the  check, 
and  those  where  he  assumed  to  be  the  agent 
of  such  a  person,  is  discussed  in  the  notes 
to  Land  Title  &,  T.  Co.  v.  Northwestern  Nat. 
Bank,  60  L.R.A.  75;  Harmon  v.  Old  De- 
troit Nat.  Bank.  17  L.R.A.(N.S.)  514,  and 
McHenry  v.  Old  Citizens'  Nat.  Bank,  38 
L.R.A.(N.S.)  1111:  and  see  later  cases  in 
this  series,  Goodfcllow  v.  First  Nat.  Bank, 
44  L.R.A.IN.S.)  680.  and  Simpson  v.  Den- 
ver 4  R.  G.  R.  Co.  48  L.R.A.(N!s.|   1JB4. 

The  question  as  txr  who  must  bear  the  loss 
where  a  check  or  draft  is  purchased  or  paid 
upon  tlie  spurious  indorsement  of  one  who 
bears  the  same  name  as  the  payee  or  in- 
dorsee is  treated  in  the  note  to  S,  VVeis- 
berger  Co.  v.  Barberton  Sav.  Bank  Co.  34 
L.R.A.  (N.S.)  1101,  and  see  later  case,  Thom- 
as V.  First  Nat.  Bank,  39  L.R.A.(N.S.)  355. 

A  Question  which  is  distinct  from  those 
referred  to,  but  closely  allied  thereto,  is 
that  treated  in  the  note  to  Seaboard  Nat. 
Bank  v.  Bank  of  America.  22  L.H.A.(N.S.) 
4!) 9,  as  to  when  a  negotiable  instrument  is 
deemed  payable  to  the  order  of  a  fictitious 
person  witliin  the  rule  regarding  such  an  in- 
strument as  payable  to  bearer. 
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APPEAL  by  pUintiS  from  b  judgment  of 
the  District  Court  for  Cowley  County 
in  defendant's  favor  in  an  action  brought 
to  recover  money  paid  by  it  on  tlie  forged 
indoraenient  of  a  cbeck.  Rcvereed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Edgar  Bennett,  A.  H.  Jackson, 
and  A.  L.  Noble,  for  appellant: 

The  order  was  not  drawn  in  favor  ef  a 
fictitious  payee. 

Maloney  v.  Ckrk  &  Co.  6  Kan.  82;  Em- 
poria Nat.  Bank  v.  Shctwell,  35  Kan.  300, 
57  Am.  Rep.  171,  11  Pae.  141. 

Plaintiff  was  not  guilty  of  any  act  or 
omission  which  would  excuse  the  defendant 
for  paying  out  its  money  on  the  forged  in- 
dorsement. 

Eohn  V.  Watkins,  20  Kan.  661,  40  Am. 
Rep.  336;  Russell  v.  First  Nat.  Bank,  Z 
Ala.  App.  342,  56  So.  S6S;  Dodge  v.  Na- 
tional Exch.  Bank,  20  Ohio  St.  234,  5  Am. 
Rep.  648;  Second  Nat.  Bank  v.  Guarantee 
Trust  &  S.  D.  Co.  206  Pa.  616,  66  Att.  72; 
Crawford  v.  West  Side  Bank,  100  N.  Y.  60. 
63  Am.  Rep.  152,  2  N.  E.  881;  Critten  v. 
Chemical  Nat.  Bank,  171  N.  Y.  219,  57 
L.R.A.  620,  63  N.  E.  069;  Leather  Mtrs. 
Nat.  Bank  v.  Morgan,  117  U.  S.  00,  29  L. 
ed.  811,  0  Sup.  Ct.  Eep.  657;  Guaranty 
State  Bank  ft  T.  Co,  v.  Lively,  —  Tei.  Civ. 
App.  — ,  149  8.  W.  211;  United  States  v. 
National  Bank,  123  C.  C.  A.  601,  206  Fed. 
433;  German  Sav.  Bank  v.  Citijsens'  Nat. 
Bank,  101  Iowa,  630,  63  Am.  St.  Kep.  390,  I 
70  N.  W.  769,  2  Am.  Neg.  Rep.  349;  Brixen 
V.  Deseret  Nat.  Bank,  6  UUh,  604,  IS 
Pae.  43;  Shipman  v.  Bank  of  State,  126  N. 
Y.  318,  12  L.R.A.  701,  22  Am,  St.  Rep.  821, 
27  N.  E.  371;  Welsh  v.  German  American 
Bank,  73  N.  Y.  424,  29  Am.  Rep.  175;  Weis- 
Bor  V.  Denison,  10  N.  Y.  68,  61  Am.  Dec. 
731 ;  Harmon  v.  Old  Detroit  Nat.  Bank,  153 
Mich.  73,  17  L.R.A.(N.S.)  514,  126  Am,  St. 
Rep.  407,  110  N.  W.  617;  Tolman  v.  Ameri- 
can Nat.  Bank,  22  R.  I.  482.  52  L.K.A.  877. 
84  Am.  St.  Rep.  850.  49  Atl.  480;  Western 
U.  Teleg,  Co.  v.  Bi-Mctallic  Bank,  17  Colo. 
App.  220.  08  Pae.  115;  Uouser  v.  National 
Bank,  27  Pa.  Super.  Ct.  613;  Murphy  v. 
Metropolitan  Nat.  Bank,  101  Mass.  159, 
114  Am.  St.  Rep.  595,  77  N.  E.  693;  Hardy 
V.  Chesapeake  Bank,  51  Md.  602,  34  Am. 
Rep.  325;  De  Feriet  v.  Bank  of  America,  23 
La.  Ann.  310,  8  Am.  Rep.  607. 

Knowledge  of  an  agent  of  his  own  wrong 
is  not  the  knowledge  of  his  principal, 

Shipnaan  v.  Bank  of  State.  120  N.  Y. 
318,  12  L.R.A.  701.  22  Am.  St.  Rep.  821, 
27  N.  E.  371;  2  Morse.  Banks  i  Bkg.  § 
472;  United  States  v.  National  Bank.  123 
C.  C.  A.  501,  205  Fed.  433;  Vanbibbvr  v. 
Louisiana  Bank,  14  La.  Ann.  48H,  74  Am. 
Dec.  442;  German  Sav.  Bank  v.  Citizens' 
Nat.  Bank.  101  Iowa.  630.  63  Am.  St.  Rep. 
1..R.  .4.1016  B. 


390,  TO  N.  W.  760,  2  Am.  Neg.  Rep.  34S; 
Welsh  V.  German  American  Bank.  73  N.  Y. 
424,  20  Am.  Rep.  173;  CitiEens'  Nat.  Bank 
V.  Importers  &  T.  Bank,  119  N.  Y.  195,  23 
N.  E.  640;  Harmon  v.  Old  Detroit  Nat. 
Bank,  153  Mich.  73,  17  I-.K.A.(N.S.)  514. 
126  Am.  St.  Kep.  467,  118  N.  W.  817. 

The  defendant  was  not  damaged  by  any 
act  of  plaintiff. 

Wellington  Nat.  Bank  v.  Robbins,  71 
Kan.  743,  114  Am.  St.  Rep.  623,  81  Pae. 
487;  First  Nat.  Bank  v.  Farmers'  4  M. 
State  Bank.  —  Tex.  Civ.  App.  — ,  146  S. 
W.  1034;  Brixen  v.  Deseret  Nat.  Bank,  5 
Utah,  604,  18  Pae.  43;  Critten  v.  Chemical 
Nat.  Bank,  171  N.  Y.  219,  67  L.R.A.  629, 
63  N.  E.  089;  Second  Nat.  Bank  v.  Guaran- 
tee Trust  ft  S.  D.  Co.  208  Pa.  018,  SO 
Atl.  72. 

Messrs.  Hadley,  Cooper,  A  Neel,  with 
Messrs.  G.  H.  Buckman,  A.  L.  Cooper, 
and  S.  C.  Bloss,  for  defendant: 

If  the  defendant  under  the  facts  has  the 
right  to  charge  the  forged  order  to  the 
account  of  plaintiff  upon  its  presentation 
for  payment,  then  in  case  it  repaid  the 
amount  to  it,  it  could  not  recover  the 
amount  from  the  First  National  Bank  of 
Atchison  nor  any  of  the  intervening  banks. 
Wellington  Nat.  Bank  v.  Robbins,  71 
Kan.  748,  114  Am.  St.  Rep.  623,  81  Pae. 
4S7 ;  L«nd  Title  ft  T.  Co.  t.  Northwestern 
Nat.  Bank,  196  Pa.  230.  60  L.R.A.  75,  70 
Am.  St.  Rep,  717,  40  Atl.  420. 

The  state  banl;,   under  the  facts  proven, 
was  not  negligent  in  paying  the  warrant. 
Wellington  Nat.  Bank  v.  Robbins.  supra- 
Plaintiff  ia  estopped  from  setting  up  the 
forgery,  by  its  negligence. 

16  Cyc.  681;  Pennsylvania  R.  Go's.  Ap- 
peal. 80  Pa.  84;  O'Connor  v.  Clark,  170 
Pa.  321,  29  L.R.A.  607,  32  Atl.  1020;  Orme 
V.  Baker,  74  Ohio  St.  337,  113  Am.  St.  Rep. 
068,  78  N.  E.  430;  National  Bank  v.  Ta- 
coma  Mill  Co.  104  C.  C.  A.  441,  J82  Fed. 
1 ;  Ancient  Order  of  Pyramids  v.  Drake, 
00  Kan.  538.  72  Pae.  239;  Whiteside  v. 
Supreme  Conclave,  1.  O.  H.  82  Fed.  276; 
i  Sebunck  v.  Gegenseitiger  Wittwen  und 
VVaiaen  Fond,  44  Wis.  369;  MeMahon  t. 
Supreme  Tent,  K.  M.  W.  151  Mo,  522,  62 
S.  W.  384. 

PlaintiCF  is  not  only  charged  with  % 
knowledge  of  what  its  books  showed  as  to 
the  receipt  of  dues  and  Bsae'saments,  but 
with  the  knowledge  of  Miahler  that  dues 
and  assesHments  were  being  received  every 
month. 

National  Bank  v.  Tacoma  Mill  Co.  104 
C.  C.  A.  441,  182  Fed.  1. 

Since  the  ordinary  risk  of  the  bank  was 
increased  by  the  grand  lodge,  in  this  trans- 
action the  case  is  not  to  be  governed  by 
the  ordinary  rule  that  the  bank  can  only 
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charge  to  the  deposiUir  money  paid  out  in 
accordance  with  bis  exact  order. 

Iron  City  Nat.  Bank  v.  Ft.  Pitt  Nat. 
Bank,  156  Pa.  47,  23  L.R.A.  «15,  28  Atl. 
l»7i  Morgan  v.  United  StatcB  Mortg.  k 
T.  Co.  208  N.  Y.  '218,  L.R.A.  181o,  — ,  101 
N.  E.   B71. 

Constructive  knowledge  of  Miahler's  un- 
fitness is  sutGcient. 

Thomp.  Ntg,  g  4893;  Johnson  v.  St.  Paul 
4  W.  Coal  Co.  126  Wis.  402,  105  N.  W. 
1048. 

Benson,  J.,  delivered  the  opinion  of  the 

This  action  is  to  recover  money  paid  by 
the  defendant  bank  on  the  forged  indorae- 
ment  of  a  check.  The  forgery  is  admitted, 
and  the  defense  is  based  upon  the  alleged 
negligence  of  the  drawer  in  intrusting  the 
check  to  its  agent  for  delivery,  who  forged 
the  indorBement  and  received  the  payment. 

The  plaintiff  is  a  fraternal  order  having 
subordinate  lodges,  and  issuing  beneficiary 
certificateH.  The  defendant  bank  is  its  de- 
positary. At  the  time  of  the  transactions 
involved  in  this  action,  M.  il.  Mishler  was 
financier  of  Mulford  lodge  at  Atchison. 
Charles  H.  Thompson  was,  and  still  is,  a 
member  of  that  lodge,  holding  a  beneficiary 
certificate.  On  March  5,  1912,  Mishler  sent 
to  the  grand  lodge  s  notice  that  Thompson 
had  died  on  March  2d;  that  Cyrus  Thomp- 
son was  the  beneflciary;  and  that  the  cer- 
tificate had  been  misplaced.  The  notice 
was  signed  by  Mishler  as  financier  and  pur- 
ported to  be  signed  by  the  master  workman 
and  recorder  of  the  local  lodge  whose  names 
were  forged.  Blanks  for  proofs  nf  death 
were  sent  to  Mishler.  On  March  Sth  the 
grand  recorder  received  at  his  office  in  F.m- 
poria  purported  proofs  of  death  consisting 
of  forged  affidavits,  certified  to  by  Mishler 
as  sworn  to  before  iiim,  and  reports  of 
death  purporting  to  be  signed  hy  the  local 
lodge  officers.  The  papers  were  in  due  form, 
were  approved  by  the  medical  examiner, 
and  a  check  for  $2,000,  dated  March  12th, 
was  drawn  upon  the  grand  receiver  payable 
out  of  the  beneficiary  fund  at  the  defend- 
ant bank,  to  the  order  of  Cyrus  H.  Thomp- 
son, describing  him  as  the  brother  of 
Charles  H.  Thompson,  deceased.  The  check 
and  a  blank  form  of  aflidavit  of  loss  of  the 
certificate  and  blank  receipt  were  mailed  by 
the  grand  recorder  with  instructions  to 
Mishler  as  financier  of  Mulford  lodge.  On 
March  ]5th,  Mishler  presented  the  cheek  at 
the  First  National  Bank  of  Atchison,  hear- 
ing the  purported  indorsement  of  Cyrus 
Thompson,  and  also  his  own  indorsement, 
and  received  payment.  The  check  was  for- 
warded through  other  hanks  in  the  usual 
course  of  business  and  was  paid  by  the  de- 
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fendant  bank  through  the  clearing  house  at 
Winfield,  where  it  is  located.  The  check 
was  returned  as  a  voucher  to  the  grand 
lodge  in  a  statement  made  by  the  defendant 
March  25,  1912.  The  signature  of  Cyrus 
Thompson  was  forged  upon  the  indorse- 
ment and  to  the  affidavit  of  loss  of  the 
certificate,  and  to  the  receipt.  The  forged 
affidavit  and  receipt  were  returned  to  the 
grand  lodge  by  Mishler,  who  committed  all 
these  forgeries.  On  ^une  2Sth,  the  grand 
lodge  found  that  Charles  H.  Thompson  was 
living,  its  officers  accused  Mishler  of  the 
forgeries,  and  he  then  killed  himself.  It 
was  soon  discovered  that  by  means  of  like 
forgeries  Mishler  had  received  and  appro- 
priated the  amounts  of  four  other  certificates 
of  living  members  between  February  10, 
1910,  and  the  date  of  the  Thompson  check. 
Collections  were  made  twice  on  one  of  these 
certificates,  the  voucliera  designating  the 
holder  in  one  set  of  vouchers  by  the  initials 
of  his  Christian  name  and  in  the  other  by 
the  name  in  full.  In  the  same  manner 
Mishler  received  the  amount  of  the  certifi- 
cate of  another  living  member  after  the 
Tliompson  transaction.  After  receiving  pay- 
ment on  these  forged  vouchers,  Mishler,  as 
financier  of  Mulford  lodge,  regularly  entered 
the  payment  of  the  dues  and  assessments  of 
the  members  so  reported  dead  upon  the 
ledger,  a  record  of  Mulford  lodge,  kept  pur- 
suant to  a  rule  of  tlie  grand  lodge.  He  did 
not,  however,  report  or  pay  over  such  dues 
and  assessments  to  the  receiver  of  Mulford 
lodge,  although  a  by-law  required  .him  to 
do  so  at  each  meeting.  A  by-law  also  pro- 
vided for  an  examination  and  audit  of  the 
books  of  the  financier,  recorder,  and  receiver 
of  the  local  lodge  in  June  and  December  of 
each  year,  by  the  auditing  committee,  and 
a  written  report  thereof  at  the  next  stated 
meeting.  These  reports  were  regularly 
made,  but  the  committee  did  not  examine 
the  financier's  books,  accepting  instead  & 
statement  submitted  by  Mishler,  which  did 
not  show  the  payments  entered  upon  his 
books  after  the  reported  deaths  of  mem- 
bers. As  these  amounts  bo  entered  were 
not  paid  over  to  the  receiver,  the  reports 
of  that  officer  did  not  show  them.  The  by- 
laws also  required  reports  from  the  local 
lodge  to  the  grand  lodge  in  January  and 
July  of  each  year,  showing,  among  other 
things,  the  dates  of  the  death  of  members 
since  the  last  report,  the  number  of  benefi- 
ciary certificates  held  hy  each,  and  the 
receipts  and  disbursementa  of  beneficiary 
fund  and  general  fund. 

The  following  provisions  are  in  the  by- 
laws  of   the   grand    lodge: 

"Upon  the  death  of  any  member  in  good 
standing,  it  shall  be  the  duty  of  the  sub- 
ordinate lodge  of  which  he  was  a  member 
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to  prepcire  and  forward  inunediately  to  the 
grand  recorder  proofa  of  Bucb  death,  whicli 
shall  be  attested  by  the  seal  of  the  eubordi- 
nate  lodge  and  signed  by  the  master  work- 
man, tinaneier,  and  recorder  of  said  lodge. 

"The  grand  recorder  shall  furniah  to  the 
recorder  of  an;  subordinate  lodge,  free  oi 
charge,  blank  death  proofa,  on  receipt  by 
him  of  notice  from  aaid  recorder  of  tbe 
death  of  a  member  Ot  that  lodge.     .     .     . 

"In  transmitting  orders  on  the  benefi- 
ciary fund  the  grand  recorder  shall  Bend  the 
same  to  the  recorder  of  the  aubordinate 
lodge  to  which  the  deceased  member  be- 
longed, with  full  instructions  as  to  the  dia- 
position   thereof,     ,     .     . 

"The  recorder  of  said  lodge  shall  see  that 
the  warrants  so  transmitted  are  at  once 
placed  in  the  hands  of  those  entitled  to  re- 
ceive the  Harae,  and  that  the  beneficiary 
certificate  htld  by  the  deceased  member  is 
properly  receipted  and  attested  by  two  wit- 
nesses who  shall  give  their  postoffice  ad- 
dress, and  slial)  then  take  up  said  certifi- 
cate and  immediately  forward  it  to  the 
grand  recorder.     .     .     ." 

The  contract  with  the  depositary  con- 
tained the  following: 

"No  moneys  placed  to  the  credit  of  the 
Grand  Lodge  of  Kansas  with  such  deposi- 
tary will  be  withdrawn  e.teept  in  payment 
of  orders  issued  on  the  grand  receiver  in 
accordance  with  the  rules  of  the  order. 
which  orders  will  be  payable  at  such  de- 
positary, and  will  be  charged  to  tlie  account 
of  the  grand  receiver,  provided  that  on  tbe 
joint  order  of  the  grand  master  workman, 
grand  recorder,  and  grand  receiver  the  en- 
tire amount  in  hands  of  such  depositary  may 
be  withdrawn  at  any  time,  wlien  they  deem  it 
necessary  for  the  beat  interest  of  the  order." 

The  contract  provided  for  the  payment 
of  interest  to  the  grand  lodge  on  daily  bal- 
ances,  and  for  monthly  atatementa  by  the 

Among  the  instructions  sent  by  the  grand 
recorder  to  Mi  shier  with  the  check  were 
the  following 


■'You   ^ 


■  deliv 
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check  for  82,000)  to  Cyrus  Thompai 
payment  o!  the  assessment  for  tbe  month  of 
March  if  not  paid,  and  on  receipt  of  origi- 
nal beneficiary  certificate  of  Brother  Char  lea 
H.  Thompflon  duly  receipted  on  the  back 
by  Cyrua  Thompson  in  the  presence  of  two 
witnesses,  who  will  subscribe  their  names 
thereto  as  such  and  give  tbeir  place  of  resi- 
dence.    .     . 

"In  addition  to  the  usual  letter  of  advice 
(accompanying  this  letter),  we  wish  to 
state  that  it  the  beneficiary  certificate  of 
Brother  Thompson  has  not  been  found,  I 
inclose  you  an  affidavit  which  have  filled  up, 
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signed,  and  sworn  to  by  Cyrus  Thompson, 
the  beueflciary  named  in  tlie  certificate  is- 
sued to  our  late  brother,  Charles  H.  Thomp- 
son. I  inclose  you  receipt  for  bim  to  sign 
also  properly  witnessed.  On  receipt  of  the 
allidavit  and  the  receipt  properly  aigned,  you 
are  authorized  to  deliver  to  hiui  the  order 
issued  in  payment  of  the  death  loss." 

Mishler  was  tiie  most  active  member  of 
Mulford  lodge,  and  assumed  to  take  charge 
of  its  intereats  and  welfare  more  than  any 
otiier  person.  He  attended  to  most  of  the 
correspondence  of  the  lodge.  He  was  well 
known  in  Atchison  and  by  the  officers  of  the 
First  National  Bank  where  he  had  good 
credit.  The  bank  knew  that  he  was  finan- 
cier of  Mulford-  lodge,  and  knew  his  signa- 
ture. At  dilTercnt  timee  be  had  a  persaual 
account  with  the  bank  and  until  June,  1912, 
bad  an  account  as  lodge  treasurer.  He 
took  two  drafts  payable  to  his  own  order 
and  credit  for  $100  on  hia  account  as  treas- 
urer, in  payment  of  the  check. 

The  grand  recorder  testified  that  in  the 
majority  of  cases  the  local  recorder  scuds 
in  notice  of  death,  and  that  blank  proofs 
are  sent  to  him,  but  when  the  notification 
comes  from  some  other  member  the  blaak 
proofs  are  sent  to  that  otiier  member;  that 
there  was  no  absolute  rule  in  such  eases; 
and  that  when  sufficient  proof  is  received 
the  draft  is  generally  sent  to  the  person 
in  tbe  local  lodge  who  conducts  tbe  corres- 
pondence. 

The  grand  lodge  keeps  a  list  of  members, 
and,  when  a  member  is  reported  dead,  the 
fact  is  recorded  in  its  books. 

The  Atchison  bank  did  not  know  Cyrus 
Thompson  or  his  signature,  and  when  it 
advanced  payment  upon  the  check  it  made 
no  inquiry  as  to  the  genuineness  of  tho 
indornement  of  the  ]>ayee,  but  recognised 
the  signature  ot  Misbler  below  it.  The 
defendant  bank  paid  the  check  on  the  guar- 
anty of  the  previous  indorsements. 

Tliere  is  no  dispute  about  the  facta.  The 
plaintiff  contends  that  it  was  the  duty  of 
the  defendant  bank  to  pay  only  on  the 
indorsement  of  the  payee,  who  was  a  real 
person.  Kohn  v.  Watkins,  26  Kan.  091, 
40  Am.  Rep.  330.  It  was  held  in  the  case 
cited:  "Where  a  draft  or  bill  of  exchange 
is  made  payable  to  a  real  person,  knows 
at  the  time  to  exist,  and  present  to  the 
mind  of  tbe  drawer  when  he  makes  it,  aa 
the  party  to  whose  order  it  is  to  be  paid, 
Buch  draft  or  bill  must  hear  the  genuine 
indorsement  of  such  payee  in  order  that 
a  bona  fide  holder  may  recover  thereon,  al- 
though the  bill  is  drawn  without  the  knowl- 
edge or  consent  of  the  payee  through  th« 
false  representations  of  a  party  obtaining 
It  from  the  drawer  by  fraud."     (Syl.  K  1.) 

Commenting  on  that  decision  afterwards. 
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it  was  BBid  in  Emporia  Nat.  Bank  v.  Shot- 
w^ll,  35  Kan.  360,  67  Am.  Rep.  ITl,  11  Pac. 
141:  -There,  the  draft  was  sent  to  WatkiuB 
to  bis  correspondent,  Mcl«in,  to  be  de- 
livered to  the  payee  thereof,  Michael  A. 
Becker.  McLain  forged  the  name  of  Becker 
upon  the  draft,  then  indorsed  his  own  name 
thereon,  and  negotiated  the  Bame.  The 
draft  waa  never  delivered  as  Watkine  had 
given  instructions.  He  never  intended  it 
to  be  paid  to  McLain,  to  whom  it  was  sent. 
McLain,  the  correspondent,  was  solely  re- 
sponsible for  the  fictitious  application  and 
the  forgery."     p.  37*. 

The  general  rule  that  in  order  t<i  charge 
the  account  of  the  depositor  a  bank  must 
pay  only  to  the  payee  named  in  the  check, 
or  to  his  order  when  ao  drawn,  is  conceded 
(2  .Morse,  Banks  t  Bkg.  3d  ed.  §  432),  but 
the  defendant  contends  that  it  should  have 
credit  for  the  payment  in  tiiis  instance 
under  an  exception  to  that  rule  recognized 
in  the  common  law  and  expressed  in  g  30 
of  the  negotiable  instruments  law  (Gen. 
Stat.  1909,  S  5276).  It  is  declared  in  sub- 
stance, in  that  section,  that  no  rights  of 
discharge  can  be  acquired  by  payment  of 
&  forged  instrument,  unless  tlie  party 
against  whom  it  is  sought  to  enforce  such 
ri^t  is  precluded  from  setting  up  the  for- 
gery or  want  of  authority.  The  rule  ap- 
pears to  be  that  payments  upon  forged  in- 
donetnents  are  at  the  peril  of  the  bank 
making  them  unless  it  can  claim  protection 
upon  some  principle  of  estoppel  or  negli- 
gence chargeable  to  the  depositor.  Siiipman 
v.  Bank  of  State,  126  N.  Y.  318,  327,  !2 
L.R.A.  791,  22  Am.  St.  Rep.  821,  27  N.  E. 
371.  Tlie  negligence  relied  upon  here  is 
the  conduct  of  the  grand  lodge  in  sending 
the  check  to  Mishler  for  delivery  to  the 
payee,  instead  of  the  recorder,  as  the  by- 
laws provided.  This  charge  is  predicated 
on  the  previous  forgeries  of  Misblcr  from 
which,  it  is  argued,  that  a  like  criminal 
course  with  respect  to  this  check  should 
have  been  anticipated  and  guarded  against. 
The  application  of  the  principle  contended 
for  must  depend  upon  knowledge  of  the 
grand  lodge  or  notice  of  the  previous  for- 
geries. It  Ib  undisputed  that  no  officer  or 
agent  of  the  grand  lodge  had  any  actual 
knowledge  of  any  of  these  forgeries  until 
some  time  after  the  payment  of  this  check, 
when  it  came  to  them  as  a  great  svirprise. 
The  knowledge  of  Mishler  himself  of  his 
own  criminal  acts  is  not  binding  upon  the 
grand  lodge.  Shipman  v.  Bank  of  State, 
supra,  126  N.  Y.  329.  330.  Such  acts,  being  in 
fraud  of  the  principal  and  not  within  the 
scope  of  his  agency,  are  not  notice  to  it. 
United  States  t.  National  Bank.  123  C.  C. 
'A.  601,  205  Fed.  433.  Knowledge  of  an 
L.B.A.I91SB. 


agent  of  his  own  wrong  is  not  the  knowl- 
edge of  his  principsL  2  Morse,  Banks  & 
Bkg.  3d  ed.  %  472.  It  is  argued  that  the 
entries  iu  thu  ledger  of  Mulford  lodge  of 
paymenta  by  men  reported  dead  were  notice 
to  the  grand  lodge  that  the  men  were  titill 
living,  and  notice  of  Mishler's  previous  for- 
geries. It  may  be  conceded  that  the  en- 
tries of  such  payments  would  be  notice  to 
the  grand  lodge  as  between  the  order  and  . 
the  member,  and  possibly  in  other  cases 
(Ancient  Order  of  Pyramids  v.  Drake,  60 
Kan.  538,  72  Pac.  239)  ;  but  can  the  rule 
be  stretched  to  the  extent  necessary  to  pro- 
tect the  bank  from  liability  for  the  unau- 
thorized payment  in  this  case!  It  was 
formerly  held  that  a  depositor  owed  a  bank 
no  duty  to  examine  his  pass  book  and 
voucliers  to  detect  forgeries,  although  the 
means  of  detection  were  thus  afforded. 
Weiaaer  t.  Denison,  10  N.  Y.  68,  61  Am. 
Dec.  731.  But  recent  decisions  hold  other- 
wise. Morgan  v.  United  States  Mortg.  t 
T.  Co.  208  N.  Y.  218,  L.R.A.  1D16,  ■— ,  101 
N.  E,  871;  case  note  in  7  L.R.A.(N.S.) 
744.  The  modern  rule  is  stated  by  Judge 
Harlan,  in  Leather  Mfrs.  Nat.  Bank  », 
Morgan,  117  U.  S.  97,  20  L.  ed.  811.  815, 
B  Sup.  Ct.  Rep.  6E7:  "The  sending  of  his 
pass  book  to  be  written  up  and  returned 
with  the  vouchers  is  therefore,  in  elTcct,  a 
demand  to  know  what  the  hank  claims  to 
be  the  state  of  his  account.  And  the  re- 
turn of  the  book,  with  the  vouchers.  Is  the 
answer  to  that  demand,  and,  in  elTect,  im- 
ports a  request  by  the  bank  that  the  de- 
positor will,  in  proper  time,  examine  the 
account  so  rendered,  and  either  sanction 
or  repudiate  it."     p.  106. 

The  object  of  requiring  such  an  exami- 
nation is  to  afford  seasonable  notice  to  the 
bank  of  any  unauthorized  payment,  in  or- 
der that  it  may  have  an  opportunity  to  re- 
trieve against  losses.  This  principle  has 
been  extended  to  the  payments  of  checks 
intrusted  to  an  agent,  after  his  misconduct 
had  been  revealed  by  a  return  of  vouchers 
and  statement  of  the  account  No  atute- 
ments  or  reports,  showing  the  prior  for- 
geries, were  received  by  the  grand  lodge. 
The  reports  regularly  sent  in  by  Mulford 
lodge  contained  no  clues  to  the  forgeries. 
As  between  the  grand  lodge  and  its  deposi- 
tary we  know  of  no  rule  of  diligence  re- 
quiring an  examination  of  the  ledger  of  a 
subordinate  lodge  in  order  to  ascertain 
whether  some  officer  of  the  latter  is  trans- 
acting his  business  honestly,  in  the  absence 
of  any  notice  or  suggestion  of  dishonesty. 
Negligence  cannot  he  imputed  for  failure 
to  discover  fraud  which  an  examination 
might  have  disclosed,  unless,  as  between 
the  parties  affected,  ordinary  diligence  re- 
quired such  an  examination.     While  it  ia 
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true  tliat  prior  payments  made  upon  in- 
doraomenta  were  ahown  by  the  inotitbly 
atatcmcnta  of  the  bank,  and  checks  re- 
turned to  the  grand  lodge,  still  there  is 
no  proof  or  presumption  that  it  knew  the 
sit^natures  of  the  payees,  and,  in  the  ab- 
ieuce  of  any  information  to  the  contrary, 
it  could  rel}*  upon  the  genuinenesa  of  the 
indorsementa.  It  was  said  in  Leather  Jtfra. 
Nat.  Bank  v.  Morgan,  117  U.  S.  07,  29  L, 
ed.  811,  8ie,  e  Sup.  Ct.  Rep.  057:  "Aa 
the  depositor  was  not  presumed  to  know, 
and  as  it  did  not  appear  that  he  in  fact 
knew,  the  signature  of  the  payee,  it  could 
not  be  said  that  be  was  guilty  of  negligence 
in  not  discovering,  upoii  receiving  his  pass 
book,  the  fact  that  his  clerk,  or  someone 
else,  had  forged  the  payee's  name  in  the 
indorsenient."     p.  117. 

Although  the  defendant  paid  the  check 
on  the  faitli  of  prior  indorsements,  it  may, 
without  resorting  to  the  liability  of  such 
indoraera,  have  the  protection  of  any  de- 
fense the  Atchison  bank  might  have  made, 
and  is  subject  to  the  same  responsibility. 
Harmon  v.  Old  Detroit  Nat.  Bank,  153 
Mich,  73,  17  L.R.A.(N.S.)  514,  126  Am.  St. 
Rep.  467,  116  N.  W.  617.  Circuity  of  action 
is  thus  avoided. 

The  Atchison  bank  took  the  check  with- 
out inquiry  aa  to  the  indorsement  of  the 
payee;  having  faith  in  Mishler,  it  accepted 
liis  indorsement  as  a  sufficient  guaranty 
that  the  indorsement  of  the  payee  was  gen- 
uine. This  pteaents  the  crucial  question 
whether  the  direction  to  Mishler  to  deliver 
the  instrument  to  Cyrus  Thompson  gave 
him  authority  to  identify  Thompson's  sig- 
nature at  the  bank.  So  far  as  the  agent ' 
acted  within  the  directions — that  ia,  with- 
in the  scope  of  his  agency— the  lodge  ia 
bound  although  he  acted  fraudulently. 
Story,  .Agency,  0th  ed,  g  452;  Mechera, 
Agency,  §  740;  31  Cyc.  1582.  But  if 
beyond  that  authority  he  acted  fraudu- 
lently or  committed  a  crime,  the  grand 
lodge  is  not  bound,  nor  is  notice  of  such 
frauds  imputed  to  it.  Shipman  v.  Bank 
of  State,  128  N.  Y.  318,  331,  12  L.R.A.  7B1, 
22  Am.  St.  Hep.  821,  27  N.  E.  371;  United 
States  V.  National  Bank,  123  C.  C.  A,  501, 
206  Fed.  433,  438.  The  views  of  this  court 
upon  the  general  subject  of  the  crimes  or 
torts  of  an  agent  are  stated  in  Sachrowitx  , 
V,  Atchison.  T.  &  S.  F,  R,  Co.  37  Kan.  212, 
15  Pac.  242,  8  Am.  Neg.  Cas,  289;  Laird  v. 
Farwell,  BO  Kan.  613,  57  Pac.  98;  Clark 
v.  Folscroft,  67  Kan.  448,  73  Pac.  86 ;  and 
Crelly  v.  Missouri  «  K.  Teleph.  Co.  84  Kan. 
19,  24,  33  L.R.A.(N.S.)  328,  113  Pac.  386, 
3  N.  C.  0.  A.  854. 

It  was  said  in  Crawford  v.  West  Side  ■ 
Bank,  100  N.  Y.  60,  53  Am.  Rep.  152,  2] 
X.  E.  881 :  "The  theory  that  a  party  who  ' 
L.R.A.1915B. 


makes  and  iMuea  commercial  paper,  prop- 
erly  and   carefully   drawn,    to   express   the 

liability  which  he  intends  to  assume,  is 
chargeable  with  negligence  on  account  of 
the  criminal  act  of  another  in  altering  it 
after  its  issue,  would  render  him  a  war- 
rantor against  such  acts,  and  is  repugnant 
to  justice   and   reason."     p.   55. 

It  is  argued  that  because  the  contract 
piovided  that  money  should  be  witlidrawn 
only  on  orders  issued  in  accordance  with 
the  rules,  and  that  a  rule  required  that 
orders  on  the  beneHciary  fund  should  he 
sent  to  the  recorder  of  the  local  lodge,  the 
bank  should  be  acquitted  of  this  charge; 
the  order  in  tbia  instance  having  been 
sent  to  the  financier  instead  of  the  recorder. 
The  bank  had  an  intereat  in  holding  pos- 
session of  the  beneficiary  fund,  and  atipu- 
lated  that  it  could  only  he  withdrawn  as 
provided  by  the  rules  by  which  it  was  set 
apart  for  death  losses.  The  contract  guard- 
ed against  withdrawal  otlierwise.  It  would 
be  a  strained  construction  of  the  contract 
to  hold  that  the  hank  could  refuse  paymait 
of  an  order  on  that  fund  merely  because 
it  was  mailed  to  a  different  person  than 
the  one  named  in  the  rule.  The  rule  in  this 
respect  could  be  modified  without  affecting 
the  legal  rights  of  the  depositary. 

The  indorsement  was  not  within  the 
scope  of  Sfishler's  duty.  It  was  made  after. 
ward  and  was  an  independent  act.  The  de- 
fcniianfs  argument  upon  this  branch  of  the 
case  is  that,  having  been  directed  to  deliver 
the  check  to  Thompson,  the  payee,  it  be- 
came Jlishlcr's  duty  to  identify  him.  True 
there  must  be  identification  in  order  to 
make  the  delivery,  but  the  duty  ended  there. 
Had  the  delivery  been  made,  the  service  re- 
quired would  have  been  completely  per- 
formed. No  further  duty  was  su^ested  by 
the  instructions  or  necessary  for  the  pay- 
ment of  the  claim  undertaken  by  the  grand 
lodge,  except  to  procure  the  affidavit  and 
receipt.  Had  the  check  been  delivered  to 
Thompson — who,  it  must  be  remembered, 
was  an  actual,  and  not  a  fictitious,  payee 
— and  by  some  mischance  it  had  come  again 
into  the  hands  of  Mishler  and  he  had  then 
forged  the  indorsement,  it  would  not  be 
contended  that  the  grand  lodge  would  be 
bound.  It  is  not  perceived  how  hia  failure 
to  deliver  the  check  changes  the  legal  elTect 
of  the  agent's  misconduct.  In  either  ease 
the  forgery  was  beyond  the  scope  of  his 
employment. 

A  situation  similar  to  the  facts  of  thia 
case  appeared  in  Second  Nat.  Bank  v.  Guar- 
antee Trust  &  S.  D.  Co.  208  Pa.  816,  GO  Atl. 
72.  A  bank  paid  a  check  to  one  who  pre- 
sented it  under  a  forged  indorsement.  It 
had  been  drawn  by  a  beneficiary  association 
payable  to  the   order  of   the   brother  of   a 
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member  Bupposed  to  be  dead.  The  indorse- 
ment waa  forged.  The  bank  paying  the 
check  waa  the  depoBitarj  of  the  order.  In 
a  Buit  b;  the  association  to  recover  the 
amount  charged  against  its  account,  an 
affidavit  of  defense  alleging  that  the  check 
had  been  drawn  without  due  precaution, 
inasmuch  aa  the  beneSciary  was  living,  waa 
held  insufficient.  The  court  said:  "We 
fail  to  see  any  relevancy  whatever  in  the 
suggestion  that  the  bene&cial  order  naa 
negligent  in  issuing  a  draft  to  pay  a  death 
benefit  for  a  member  who  was  yet  alive. 
That  is  not  the  point  in  thia  caae.  Whether 
or  not  it  failed  to  make  due  inquiry  mat- 
ters not  in  this  proceeding.  That  would  go 
only  to  the  question  of  consideration  as  be- 
tween the  order  and  the  beneficiary.  Upon 
what  it  considered  satialactory  proof,  the 
order  drew  its  draft  upon  the  bank  for  a 
Bum  of  money,  payable  to  the  order  of  John 
Davis.  It  had  a  right  to  require  that  its 
direction  in  this  respect  should  be  carried 
out.  Tlie  draft  mas  payable  only  upon  the 
order  of  John  Davia.  And  until  John  Da- 
vis did  actually  order  or  direct  the  pay- 
ment of  a  draft  to  someone  else,  the  title 
to  the  instrument  remained  in  him,  and 
never  properly  passed  from  him.  When  the 
defendant  therefore  took  the  draft  without 
knowing  whether  or  not  the  signature  of 
John  Davis,  which  appeared  upon  the  back 
of  the  draft,  was  genuine,  it  took  the  instru- 
ment at  ita  own  peril."     p.  020. 

The  defendant  diatinguishes  that  cnae  by 
■  the  fact  that  there  waa  no  evidence  that  the 
association  had  been  negligent,  because  the 
agent  to  whom  the  check  had  been  intrusted 
for  deiivery  was  the  proper  person,  and 
there  was  no  evidence  that  he  had  ever  be- 
fore been  guilty  of  any  wrongdoing.  The 
grand  lodge,  as  already  stated,  could  modi- 
fy its  rule  requiring  checks  to  be  delivered 
by  the  recorder  of  the  local  lodge,  aa  it 
had  often  done.  The  duty  of  the  depositary 
was  to  pay  only  upon  the  order  of  the  payee, 
unless  it  can  invoke  the  protection  of  es- 
toppel or  such  negligence  of  the  depositor 
as  will  be  a  sufficient  defense.  This  negli- 
gence must  relate  to  some  duty  which  the 
grand  lodge  owed  to  the  bank.  As  already 
atated,  it  was  not  required,  in  the  ahaenee 
of  any  notice  or  information,  to  e>:plore  the 
hooks  of  Mulford  lodge  which  furnished 
the  clue  to  Mishler's  previous  guilt,  but 
might  rely  upon  the  presumption  of  hia 
hoDCBty.  In  the  absence  of  notice  or  k-nowl- 
edge  either  to  the  grand  lodge  or  the  hank, 
the  former  forgeries  were  wholly  unrelated 
to  this  transaction.  Dodge  v.  National 
Exch.  Bank,  20  Ohio  St.  234,  5  Am.  Eep. 
648. 

In  Hardy  v.  Chesapeake  Bank.  St  Md. 
262,  34  .Am.  Rep.  325,  the  questions  of  neg- 
L.R  A.lBl.llt. 


ligence  and  estoppel  in  relation  to  the  pay- 
ment of  forged  checks  was  elaborately  con- 
sidered. A  confidential  clerk  had  forged 
a  series  of  checks.  After  discovery  of  the 
fraud,  a  suit  waa  brought  by  the  depositor 
against  the  bank  to  recover  the  amount. 
The  return  of  the  pass  book  and  forged 
cheeks  waa  referred  to,  and  the  duty  of  the 
depositor  to  make  the  usual  examination 
was  stated.  The  court  eaid  that  it  was  a 
question  of  fact  whether  the  depositor  had 
knowledge  of  the  forgeries,  or  failed  to 
obtain  information  from  sources  of  infor- 
mation readily  accessible,  which  by  the  ei:- 
ercise  of  reasonable  diligence  might  have 
been  obtained,  and  added;  "If  such  facts 
be  found  to  exist,  then  it  must  be  also 
found,  in  order  to  work  an  estoppel,  that 
the  appellee  acted,  in  honoring  and  paj'ing 
the  nine  checks  in  question,  in  reference  to 
the  conduct  of  the  appellants  in  failing  to 
make  known  an  objection  to  the  account 
as  stated,  .  .  .  and  that  such  omission 
and  neglect  of  the  appellants  did  in  fact 
mislead  the  appellee  into  the  error  of  pay- 
ing the  nine  forged  checks  now  in  dispute. 
This  doctrine  of  estoppel  in  pais  is  applied 
in  a  great  variety  of  circumstances,  but  its 
great  object  is  to  prevent  injuatice  being 
done,  where  one  party  has  been  ted  into 
error  by  the  fault  or  fraud  of  the  other. 
It  is  a  most  valuable  doctrine  for  the  pro- 
motion of  justice;  but  it  can  have  no  ap- 
plication except  where  the  party  invoking 
it  can  show  that  he  haa  been  induced  to 
act,  or  refrain  from  acting,  by  tlie  acta  or 
conduct  of  the  adverse  party,  under  cir- 
cumatances  that  would  naturally  and  ra- 
tionally influence  ordinary  men. 
And  in  the  recent  case  of  Arnold  v.  Cheque 
Bank,  L.  R.  1  C.  P.  Div.  57fi,  45  L.  J.  C. 
P.  N.  S.  562.  34  L.  T.  N.  S.  720,  24  Week. 
Bep.  75(1,  where  the  principle  was  exten- 
sively discuased  as  to  its  application  to 
the  negligent  conduct  of  the  party  suing, 
it  was  lield,  following  the  previous  cases, 
that  negligence,  to  create  an  estoppel,  must 
be  in  the  transaction  itself,  and  be  the 
proximate  cause  of  leading  the  third  party 
into  mistake,  and  also  must  be  the  neglect 
of  some  duty  which  ia  owing  to  such  third 
party,  or  to  the  general  piiblic."  Hardy 
V.  Chesapeake  Bank,  61  Md.  562,  589,  .5B1, 
34  Am.  Rep.  325. 

The  material  transaction  of  the  depositor 
in  this  case  conaiated  in  intrusting  the 
check  to  Miahler  for  delivery.  That  of  it- 
self could  not  mislead  the  hank  into  a 
mistake.  The  mistake  was  caused  by  reli- 
ance upon  Mishler's  indorsement  aa  a  guar- 
anty of  Uie  genuineness  of  the  payee's 
indoraement,  a  matter  not  within  Miahler'a 
employment  or  duty,  hut  apart  therefrom. 

It    is   suggested   that   the   alleged   negli- 
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gence  of  tlic  grand  loilge  was  a  rguestion  of 
tact  concluded  by  the  finding  of  the  jury. 
That  would  be  true  if  the  facta  were  dis- 
puted or  there  was  room  for  different  in- 
ferencea, — a  situation  not  presented  here. 
Payment  having  been  inade  upon  a  forged 
indorsement,  the  burden  was  upon  the  de- 
fendant to  prove  facta  sufficient  to  avoid 
liahility  to  the  depositor.  The  f»et»  proved 
are  insufficient. 

Among  the  eases  cited  in  support  of  the 
defense  is  McHenrv  v.  Old  Citiiena'  Nat. 
Bank,  85  Ohio  St.  203.  38  L.R.A,(N.S.) 
1]]1,  97  N.  E.  395.  A  stranger  waa  intro- 
duced to  a  money  lender  as  Georgu  Thresh, 
wlio  aaked  for  a  loan  on  a.  farm.  On  exam- 
ination of  the  record  the  title  to  the  farm 
was  found  to  be  in  Geoi^  Threah.  Later 
the  loan  was  agreed  upon,  a  mortgage  was 
made,  and  a  eheek  was  delivered  to  Thresh, 
payable  to  his  order,  and  upon  hia  indorse- 
ment was  paid  by  the  bank.  It  was  after- 
ward B  discovered  that  the  farm  belonged 
to  another  George  Thresh,  who  knew  noth- 
ing of  the  transaction.  The  suit  was  by 
the  drawer  of  the  check  against  the  bank 
to  recover  the  money,  on  the  theory  that 
it  had  been  paid  on  a  forged  indorsement; 
but  the  action  failed  because  tlic  tnoney 
was  paid  to  the  very  person  to  whom  the 
check  had  been  delivered  as  payee  by  the 
drawer.  The  same  result  was  reached  in 
J.and  Title  i  T.  Co.  v.  Northwestern  Xat. 
IJank.  106  Pa.  230,  50  L.R.A.  75,  7!)  Am.  St. 
Rep.  717,  40  Atl.  420;  Ruaeell  v.  First  Xat. 
Bank.  2  Ala.  App.  342,  56  So.  808:  S.  Weia- 
berger  Co.  v.  liarberton  Sav.  Bank  Co.  84 
Ohio  St.  21,  34  L.R.A.(K.S.)  1100,  K  X. 
P..  379;  Maloney  v.  Clark  &.  Co.  0  Kan. 
«2:  Emporia  Nat.  Bank  v.  Shotwell,  35 
Kan.  360,  37  Am.  Rep.  171,  11  Pac.  141. 
In  each  of  these  caaee  the  drawer  of  a  check 
was  misled  as  to  the  identity  of  the  payee; 
but  the  indorsement  was  made  by,  and  the 
money  paid  to,  the  very  person  to  whom 
the  check  had  been  drawn  and  delivered 
by  the  drawer.  In  thia  case  no  such  de- 
livery had  been  made,  and  the  payee  was 
not  an  impostor,  and  hia  identity  is  not 
questioned.  In  the  cases  referred  to  the 
drawer  made  the  first  mistake,  from  which 
the  loss  resulted.  Here  no  mistake  was 
made;  the  check  waa  intended  for  Cyrna 
Tliompson.  The  fact  that  tlic  grand  lodge 
had  been  fraudulently  induced  to  write  it 
does  not  affect  the  legal  rights  of  the  bank. 
Second  Xat.  Bank  v.  Guarantee  Trust  A  R. 
D.  Co.  206  Pa.  010.  58  Atl.  72.  The  caae 
of  London  L.  Ins.  Co.  v.  Molsons  Bank,  5 
Ont.  L.  Rep.  407,  is  quite  similar  in  many 
of  its  facts  to  thie,  but  differs  in  at  least 
cine  important  respect.  The  insurance  com- 
pany had  notice  of  former  extensive  forger- 
ies of  the  same  nature  bv  its  agent  when 
L.R.A.1015B. 


it  sent  to  him  the  checks  in  question.  Here, 
aa  we  have  seen,  notice  of  the  fwmer  for- 
ger I  es  is  lacking. 

Valuable  notes  relating  to  various  phas- 
es of  the  general  subject  discussed  in  this 
opinion  are  contained  in  7  L.R.A.  ( K.S,  1 
744;  17  L.R.A.IN.S.)  514;  and  41  L.RA. 
(X.S.)   529. 

The  instrunient  upon  which  the  indorse- 
ment waa  forged  has  been  referred  to  as 
a  check.  The  defendant  calls  attention  to 
the  fact  that  its  language  differs  from 
that  of  an  ordinary  check  by  a  designa- 
tion added  to  the  name  of  the  payee.  The 
order  is  to  "pay  to  the  order  of  Cyrus 
Thompson  (brother)  of  Brother  Charles  H. 
Thompson,  deceased,  late  member  of  Mul- 
ford  Lodge,  No.  137,  located  at  Atchison, 
Kansas."  It  is  also  made  payable  out  of 
the  beneticiary  fund.  The  language  quoted 
is  referred  to  as  evidence  of  a  special  ar- 
rangement showing  a  relation  with  the  bank 
ditfcrent  from  that  of  debtor  and  creditor 
ordinarily  existing  between  banker  and  de- 
positor. We  conclude,  however,  that  the  in- 
strument has  the  legal  elTect  of  an  ordinary 
bank  check.  The  descriptive  words  sug- 
gested means  of  identification  of  the  payee. 
Kor  that  purpose  they  were  beneficial  to  the 
bank.  See  also  First  Xat.  Bank  v.  Light- 
ner,  74  Kan.  73B,  8  L.R.A.jN.S.)  231,  118 
Am.  St.  Rep.  353,  88  Pac.  59,  11  .4nn.  Cas. 
596. 

With  great  industry  and  ability,  coun- 
sel for  both  parties  have  presented  argu- 
ments and  quoted  extensively  from  the  de- 
cisions of  many  courts  pertinent  to  this 
controversy,  hut  enough  citations  have  al- 
ready been  made  in  this  opinion  to  illus- 
trate, and  as  we  believe  to  support,  the 
riews   expressed. 

The  judgment  will  be  reversed,  with  di- 
rections to  render  judgment  for  the  plain- 
tiff for  the  amount  of  the  check,  with 
interest  from  the  date  of  the  demand  for 
payment. 

Petition  for  rehearing  denied. 


(219  JIaaa.  8.i,   106  N.  E.  588.) 

Highway  —  Piglit  to  carry  electric  wires 
over  railroad  at  stroet  crossing. 

Municipal  authority  to  maintain  electric 
wires  along  a  public  highway  does  not  in- 
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elude  the  right  to  carry  them  along  the  line 
of  the  street  over  an  intergecting  railroad 
upon  the  relocation  of  the  street  so  aa  to 
pasB  under  the  railroad  tracks  under  statu- 
tory authority  to  abolish  the  grade  croseing. 

(October  23,  1»:4.) 

REPORT  by  the  Superior  Court  for 
Worceater  County  for  the  determination 
of  the  Supreme  Judicial  Court  of  an  ac- 
tion submitted  upon  an  agreed  statement  of 
facts,  to  recover  damagea  for  the  wrongful 
erection  and  maintenance  by  defendant  of 
H-irea  for  the  transmission  of  electricity  over 
the  tracks  of  a  railroad  of  which  plaintiff 
was  the  leasee.  Judgment  for  plaintiff. 
The  facts  are  stated  in  the  opinion. 


Mr.  George  H.  Fernald,  Jr.,  for  plain- 
tiff: 

Wlien  the  location  of  Maple  street  with- 
in the  limits  of  the  railroad  location  was 
discontinued  by  tlic  decree  of  tlie  superior 
court  of  Hay  0,  IHiJl,  confirming  the  award 
of  the  special  commission,  all  rights  to 
maintain  any  wires  at  this  point  ceased. 

Sew  England  Telepli.  4  Teleg.  Co.  t. 
Boston  Terminal  Co.  1S2  Mass.  397,  Uo  X. 
E.  835;  Boston  Electric  Light  Co.  v.  Boston 
Terminal  Co.  184  Masa.  506,  HO  X.  E.  346. 

If  the  easements  of  the  public  way  pass 
under  the  railroad,  then  the  defendant,  by 
maintaining  its  wires  over  the  railroad 
without  the  authority  of  the  plaintiff,  the 


Xote.  —  Rtoht 


On  right  of  railroad  to  cut  wires  cross- 
ing tracks,  see  Alt.  v.  State,  35  L.R.A. 
(N.S.)   1212,  and  note. 

On  light  to  use  railroad  riglit  of  way  for 
telegraph  or  telephone  purposes  as  against 
owner  of  fee,  see  note  to  Anderson  v.  In- 
terstate Mfg.  Co.  3G  L.R.A.(N.8.)    519. 

On  power  to  authorize  construction  of 
telegraph  or  telephone  lines  along  railroad 
right  of  wav  without  compensation  to  rail- 
road company,  see  Canadian  P.  R.  Co.  v. 
Jlooseliead  Teleph.  Co.  20  L,R.A.{S.S.)  703. 

Telephone  wires  suspended  35  feet  high 
above  the  tracks  of  a  railroad,  and  5  or  6 
feet  aljove  telegraph  wires  atrung  on  poles 
and  running  parallel  with  the  railroad  and 
used  by  the  company  in  the  operation  of 
trains,  do  not  constitute  aa  obstruction 
to  the  operation  of  the  road,  so  as  to  en- 
title t.he  company  to  cut  and  remove  them, 
where  the  poles  used  in  crossing  arc  not  on 
the  right  of  way,  although  the  telephone 
company  has  failed  to  obtain  the  consent  of 
the  railroad  company  to  the  erection  of  its 
lines,  or  to  take  condemnation  proceedings- 
:JcGowan  v.  State.  146  Ala.  879,  40  So.  14:i. 

In  St.  I.^uis,  I.  M.  A  S.  R.  Co.  v.  Bates- 
Tille  A  W,  Teleph.  Co.  80  Ark.  499,  97 
S.  W.  ««0,  the  court  held  that  a  railroad 
which  had  bought  up.  as  part  of  its  pro- 
posed right  of  way,  land  occupied  by  a 
telephone  company  under  a  verbal  agree- 
ment with  the  ownera,  the  riRht  of  way 
being  crossed  several  times  by  the  telephone 
wiree,  had  no  right  to  remove  the  poles 
and  wires  from  the  right  of  nay,  wh.'re  the 
telephone  line  was  not  constructed  so  aa 
to  be  dangerous  to  the  operation  of  the 
railroad,  as  the  telephone  company  had 
power  by  statute  to  condemn  its  way  over 
the  railroad  right  of  way. 

And  it  seems  that  a  street  railway  com- 
pany may  not  be  denied  the  right  to  cross 
•  railroad  track  because  of  the  use  of  trol- 
ley wires,  where  it  is  otherwise  entitled ' 
to  cross  and  the  trolley  wirea  do  not  inter-  ■ 
fere  with  the  operation  of  the  trains.  Phila- 
delphia. W.  A  B.  B.  Co.  V.  Wilmington  j 
L.H.A.1015R. 


City  R.  Co.  8  Del.  Ch.  134.  38  Atl.  1087; 
West  Jersey  R.  Co,  v,  Camden,  G.  &  W. 
R.  Co.  52  X.  J.  Eq.  31,  29  Atl.  423. 

The  crossing  of  a  steam  railroad  by  an 
electric  railroad  may  be  reasonable  and 
feasible  although  the  trolley  wires  over- 
head will  be  a  source  of  danger  in  the 
operation  of  trains,  and  electric  cars  may 
stop  on  the  crossing  from  failure  of  the 
current,  and  the  passsi^  of  the  regular 
trains  on  the  railroad  will  delay  the  street 
cars.  Louisville,  A  N.  R.  Co.  v.  Bowling 
Green  R.  Co.   110  Ky.  788,  63  S.  W.  4. 

Where  a  street  railway  company  places 
its  trolley  wires  25  feet  above  the  tracka, 
there  is  no  necessity  for  the  apjtroval  of 
the  commissioner  of  railroads  and  tele- 
graphs, under  a  atfttute  providing  that  all 
telegraph,  telephone,  electric  light,  or  other 
wires  of  any  kind,  constructed  over  the  line 
of  any  steam  railroad  within  the  state, 
must  clear  the  top  of  the  rails  at  least 
25  feet,  except  in  cases  of  trolley  wire 
crossings,  when  such  height  as  may  be 
agreed  upon  and  approved  by  the  commis- 
Moner    of    railroads    and    telegraphs    shall 

S)vem.      Cincinnati    &   H.    Electric   Street 
.   Co.   V.   Cincinnati,   H.   A   I.   H.   Go.   12 
Ohio  C.  D.  113. 

But  according  to  New  Yobk  C.  A  H,  R. 
R.  Co.  V.  Cexte.'lL  MAssAcuusEira  Electhic 
Co.,  where  grade  crossings  utc  abolished, 
an  electric  company  may  not  subsequently 
to  such  abolishment  suspend  its  wires  over 
the  tracks  of  a  railroad. 

In  Alt  V.  State,  88  Neb.  259,  35  L.R.A. 
(N.S.)  1212,  129  N.  \V.  432,  the  court,  with- 
out passing  upon  the  question  whether  there 
was  an  invasion  of  the  rights  of  the  rail- 
road company  in  stringing  telephone  wires 
across  its  right  of  way  at  a  highway  cross- 
ing, without  permission  of,  or  compensation 
to,  the  railroad  company,  which  owned  the 
fee  subject  to  an  easement  for  highway 
purposes  at  the  laaia  in  quo,  held  that, 
even  if  there  was  such  an  invasion,  the 
railroad  company  was  not  justified  in  cut- 
ting the  wires  as  a  nuisance,  it  appearing 
that  they  did  not  in  any  way  endanger  the 
compan3''B  employees,  or  interfere  with  the 
moving  of  trains  or  with  the  right  of  way. 
A.  H.  N. 


MASSACHUSETTS  SUPKEME  JUDICIAL  COURT. 


owner  of  tlie  fee,  is  tingle  in  an  action  of 
tort  tor  treapaaa. 

Butler  V.  Frontier  Teleph.  Co.  186  X.  Y, 
489,    11    L.K.A,(NS..)     020,    110    Am.    i 
Eep.  503,  79  N.  E.  716,  9  Ann.  Caa.  858. 

Meaars.  P,  Delano  Putnam  and  A.  Mor- 
Hs  CroBtij",  for  defendant: 

The  fact  that  the  nei^ly  located  highway 
may  be  constructed  some  distance  away 
from  the  oM  highway,  on  land  owned  bj  the 
plaintiff,  givee  the  plaintilT  no  greater  right 
than  it  would  have  had  if  the  highway  had 
not  been  relocated, 

Boston  4  A.  R.  Co.  t.  Worceater,  180 
Mass.  71,  55  L.R.A.  823,  61  N.  E,  SOU. 

If  the  plaintiff's  tracks  had  crossed  JVlaplc 
street  at  grade,  and  the  defendant's  wiree 
had  croased  the  tracks  mitliin  the  location  of 
Maple  street,  the  plaintifT  would  have  had 
no  cause  of  action. 

New  York,  N.  H.  &  H.  R.  Co.  v.  Cohftseet 
Water  Co.  216  Mass.  201,  103  N.  E.  829. 

If  a  right  of  way  is  created,  and  nothing 
more  appears,  the  owner  of  the  servient  tene- 
ment may  build  over  the  way  or  do  anything 
else  80  long  as  he  does  not  interfere  with 
obstruct  the  right  of  passage  over  the  soil. 

Atkina  v.  Bordman,  2  Met.  467.  37  Am. 
Dec.  100;  Gerriah  v.  Shattuck,  132  Masa. 
235;  Burnham  v,  Kevins,  144  Maaa,  88,  58 
Am.  Kcp.  61,  10  N.  E.  494;  Crocker  v.  Cot- 
ting,  181  Masa.  146,  .63  N.  E.  402;  Grafton 
V.  Moir,  130  N.  y.  465,  27  Am.  St.  Rep. 
533,  29  N.  E.  B74;  Savannah  &  0,  Canal  Co. 
V.  Suburban  &  W.  E.  R.  Co.  93  Ga.  240,  18 
S.  E.  824. 

Rugg,  Ch.  J.,  delivered  the  opinion  of  the 

Before  1891  a  public  way  known  as  Maple 
street  croaaed  at  grade  in  the  town  of  War- 
ren the  tracks  of  the  Boston  &.  Albany  Rail- 
road, now  operated  by  the  plaintiff.  In 
that  year  the  crossing  was  abolished  by  pro- 
ceedings under  Stat.  IHOO,  chap.  438,  now 
Stat.  1900,  chap.  463,  pt.  1,  §3  29^5,  by 
relocating  the  street  ao  that  at  its  new  loca- 
tion it  passed  under  the  tracks  of  the  rail- 
road, which  crossed  the  street  by  an  over- 
head bridge.  The  defendant  is  incorporated 
to  sell  electricity  for  lighting  purposes  to 
the  public,  certain  of  its  wires  being  carried 
on  poles.  In  1804  the  defendant  was  au- 
thorii'^d  by  the  proper  public  board  "to 
erect  its  polca  and  maintain  its  wires"  along 
Maple  street  among  other  highways  in 
Warren.  Acting  under  the  authority  as- 
sumed to  be  conferred  thereby,  and  with- 
out the  eonaent  of  the  plaintiff  or  its  predc- 
cesaor,  the  defendant  erected  poles  outside 
the  railroad  location,  and  carried  over  the 
tracks  of  the  plaintiff  where  they  cross 
Slaple  street,  at  a  height  of  33.7  feet  above 
L.R  A.I915B, 


the  rails,   four   electric   wires,  two   bearing 
a  heavy  voltage. 

The  easement  of  public  travel  acquired 
by  the  location  of  a  highway  includes  the 
transmiasion  of  electricity  for  lighting  and 
power  by  means  of  poles  and  overhead  wires 
or  of  underground  conduits.  Com.  v.  iilor- 
riaon,  197  Mass.  109.  203,  14  L.R.A.(N.S.l 
194,  125  Am.  St,  Rep.  338,  83  N.  E.  415. 
But  like  any  other  kind  of  public  travel,  it 
must  be  exercised  within  the  limits  of  the 
highway  as  located.  The  ground  covered 
concurrently  both  by  the  location  of  the  rail- 
road and  that  of  the  highway  before  the 
abolition  of  the  crossing  at  grade  waA  sub- 
ject to  the  uses  of  both  kinds  of  easement, 
each  to  be  exercised  reasonably  and  with 
reference  to  like  use  by  the  owner  of  the 
other  easement.  Under  those  circumstances 
electric  wires  might  have  been  carried  over 
the  tracks  in  a  proper  way  without  liabil- 
ity to  the  railroad  company.  New  York,  N. 
H.  &  H.  R.  Co.  v.  Cohasaet  Water  Co.  218 
Mass.  291,  103  N.  E.  829. 

The  situation  was  changed  by  the  aboli- 
tion of  the  crossing  at  grade.  The  express 
design  of  the  statute  under  which  that  wai 
done  was  to  separate  utterly  the  two  kinds 
of  easements,  and  to  ^ut  an  end  to  the  dan- 
gers arising  from  the  exercise  of  each  ease- 
ment upon  common  ground.  By  such  sepa- 
ration of  grades  a  different  domain  was 
eatablished  for  each  easement,  divided  by 
the  lower  aide  of  the  bridge  atructure.  The 
theretofore  confticting  eaaements  were  regu- 
lated aa  to  future  use.  The  eaaement  of 
general  public  travel,  as  contemporaneoualy 
practised,  after  the  abolition  was  confined 
to  the  apace  beneath  the  bridge  by  which 
the  railroad  passed  over  the  highway,  while 
the  casement  of  public  travel  by  railroad 
was  above  that  plane.  Boston  &.  A.  R.  Co.  v. 
Worcester,  180  Mass.  71,  55  L.H.A.  623,  61 
N.  E.  806.  The  risk  of  injury  from  broken 
or  sagging  power  or  light  wires  passing  over 
a  railroad  track  ia  a  capital  illustration  of 
those  intended  to  be  abrogated  by  the  aboli- 
tion of  crossings  at  grade.  The  terms  of 
the  license  granted  to  the  defendant  by  the 
oQicers  of  the  town  of  Warren,  above  quoted, 
did  not  go  to  the  extent  of  authorizing  the 
stringing  of  wires  above  the  railroad  track. 
If  it  had  undertaken  to  do  so  in  express 
words,  it  would  have  been  beyond  the  juris- 
diction of  such  oRicers. 

It  is  not  necessary  to  decide  that  under 
no  circumstances  would  the  public  have  k 
right  to  make  use  of  the  space  above  the 
railroad  tracks.  That  question  is  not  now 
presented.  It  follows  that  the  conduct  of  the 
defendant  in  suspending  ita  wirea  over  the 
tracks  of  the  plaintiff  was  not  within  any 
authority  conferred  upon  it,  and  waa  an  in- 

'  in  of  the  plaintitfs  rights. 


NEW  VORK  C.  &  H. 


.  CO.  V.  CENTRAL  MASS.  ELEC.  CO. 


In  Bccordnnce  with  the  terms  of  the  r 
port,  let  the  entry  be: 

Judgment  for  the  plaintiff  for  CI. 


JlSSIE  CARINI,  by  Xext  Friend,  Appt., 


(210  Masa.  IIT,  106  N.  £.  689.) 

Bellgrloue  eocletlee  —  liability  of  blehop 
for  act  of  priest. 

A  bishop  who  places  in  charge  of  a  parish 
a  priest  whom  he  knows  to  be  of  bad  char- 
acter, whose  appointment  will  likely  result 
in  attempte  to  debaucb  female  parishioners, 
ij)  not  liable  in  damages  as  a  corporation 
sole  for  a  rape  committed  by  the  priest 
upon  a  Dtember  of  the  pariah. 

(October  24,  1914.) 

APPEAL  by  plaintiff  from  an  order  of  the 
Superior  (^urt  for  Worcester  County, 
Bustaining  a  demurrer  to  a  declaration  tiled 
to  recover  damages  for  a  rape  committed  by 
a  priest,  alleged  to  have  been  negligently 
appointed  by  defendant.    ASirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Miohael  T.  Flaherty  for  appellant. 

Meaara.  Herbert  Par  her,  Henry  H. 
Fuller,  and  John  C.   Lynch  for  appellee, 

Sheldon,  J.,  delivered  the  opinion  of  the 

The  plaintiff  in  each  of  the  four  counts 
of  her  declaration  seeks  to  hold  the  de- 
fendant as  a  corporation  sole  on  the  ground 
that  be  appointed  as  his  agent  to  take 
charge  of  a  pariah  of  the  Roman  Catholic 
Church  in  Milford,  to  care  tor  the  property 
of  the  defendant  in  that  pariah,  and  to  per- 
form the  pastoral  and  religious  duties  of  a 
priest  therein,  one  Petrarca,  a  man  who,  it 
is  averred,  »~as  "of  low  mora]  character, 
.  .  .  of  vicious  and  ilcgenerate  tendencies 
and  grosa  sexual  proclivities."  She  avers 
that  the  defendant  made  this  appointment 
with  full  knowledge  of  the  bad  character  and 
eTil  tendencies  of  Petrarca,  and  knew,  or,  in 

Note.  —  Xo  other  reported  case  has  been 
foimd  wherein  it  has  liecn  souglit  to  hold 
an  ecMesiastic  civilly  liable  for  the  tort  of 
a  subordinate. 

In  Magnuson  v.  O'Dea,  75  Waah.  574,  48 
L,R.A.(N.S.)  327,  135  Pae.  640,  it  was 
sought  to  hold  a  bishop  having  spiritual 
control  over  the  affairs  of  a  school  civilly 
liable  for  the  conduct  of  those  in  charge 
thereof,  because  of  his  refusal  to  coerce  a 
confession  as  to  the  whereabouts  of  a  child 
L.B.A.191SB 
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of  reasonable  care,  ought  to  hBV» 
known,  that  the  appointment  of  such  a  man 
to  such  a  position  was  daugerous  and  like- 
ly to  result  in  attempts  of  said  Petrarca 
"to  debauch  and  carnally  know  the  female 
members  of  said  parish,  and  that  by  reason 
of  such  confident ial  relations  between  such 
agent  and  prieat  and  such  members  of  the 
parish  such  attempts  would  be  succeaeful." 
She  avers  that  while  she  was  a.  member  of 
the  pariah,  "not  quite  eighteen  years  of  age, 
innocent  and  confiding,"  and  while  she  was 
engaged  alone  "in  the  act  of  a  religious  serv- 
ice in  tile  church  of  the  Sacred  Heart  pariah, 
aaid  church  being  the  property  of  the  de- 
fendant," Petrarca,  being  the  agent  of  the 
defendant  and  "occupying  the  position  of  the 
defendant's  moral  and  religious  instructor 
to  the  people  of  said  parish,  guarding  the 
morals  of  the  young  of  said  parish,  and  sus- 
taining said  confidential  relations  with  the 
members  thereof,"  dragged  her  from  the 
alter  to  the  vestry  of  said  church,  assault- 
ed and  overcame  and  debauched  her,  in  eon- 
sequence  whereof  she  afterwards  gave  birth 
to  a  child.  And  she  avers  that  all  her  in- 
juries and  sufferings  resulted  from  and  were 
caused  by  the  defendant's  negligent  appoint- 
ment of  said  Petrarca  as  his  agent  and 
priest  in  said  pariah. 

We  have  summarized  what  are  contend- 
ed to  be  the  material  averments  of  the 
first  count;  but  with  one  exception,  here- 
after to  be  spoken  of,  we  find  nothing  upon 
which  to  base  any  important  distinction 
between  this  and  the  other  counts.  The 
case  comes  before  ua  upon  demurrer  to  tbia 
declaration. 

The  gravamen  of  the  plaintiff's  charge  is 
that  the  defendant  negligently  put  or  rc- 
taioed  in  the  position  of  a  parish  priest  one 
whom  he  knew,  or,  in  the  exercise  of  proper 
care,  ought  to  have  known,  to  be  a  man  of 
bad  character  and  of  gross  sexual  proclivi- 
ties, who  he  knew  or  ought  to  have  known 
would  be  likely  to  attempt  succesafully  to 
debauch  the  female  members  of  the  parish, 
and  that  this  man  committed  upon  the 
plaintiff  what  must,  upon  the  language  of 
her  declaration,  he  taken  to  have  been  a 
rape.  In  other  words,  her  claim  is  that  the 
defendant  appointed  an  unfit  man:  that  this 
appointment  was  apt  to  give  and  did  give 

which  was  kidnapped.  In  denying  any  lia- 
bility the  court  said:  "The  law  devolved  no 
such  duty  upon  him.  He  has  committed  no 
legal  wrong,  and  the  sins  of  others  cannot 
be  visited  upon  him.  He  occupies  the  same 
position  as  would  the  minister  in  charge  of 
any  other  church,  or  the  head  officer  of  a  fra- 
ternal society.  Such  oflicialB  are  not  reapon- 
siblc  for  the  torts  of  their  brethren,  unleas 
participated  in  or  ratified  and  approved  by 
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to  the  appointee  opportunities  to  seduce 
womeni  and  that  the  appointee,  hy  means  of 
these  opportunities,  committed  a  rape  upon 
the  plaintiff. 

It  would  be  difficult  for  the  plaintiff  in 
any  event  to  maintain  such  an  action.  Upon 
elementary  principles  she  could  not  do  so 
without  proving  that  the  negligence  of  the 
defendant  in  appointing  or  retaioing  an  un- 
fit man  was  the  direct  and  proximate  cause 
of  the  injury  which  resulted  to  her.  But, 
according  to  her  allegations,  the  injury  to 
her  woa  done  by  Petrarca  entirely  outside 
the  scope  of  his  alleged  agency  or  of  hia 
duties;  it  was  a  crime  committed  of  bis 
own  free  will,  the  result  of  his  own  volition, 
for  which  no  one  but  himself  was  responsi- 
ble. The  criminal  act  of  the  alleged  agent 
was  itself  the  efficient  cause  of  the  plaintifTa 
injury.  But  the  general  rule  of  law  is,  as 
stated  in  Stone  v.  Boston  k  A.  K.  Co.  171 
Mass.  536,  640,  41  L.R.A.  794,  51  N.  E.  1, 
2,  4  Am.  Xeg  Rep.  490,  "that  where  an  in- 
telligent and  res  panel  ble  human  being  has 
intervened  between  the  original  cause  and 
the  resulting  damage,  the  law  will  not  look 
back  beyond  him."  So  it  was  said  in  Glynn 
T.  Central  R.  Co.  17a  Mass.  510,  511,  78 
Am.  Si.  Rep.  507,  56  N.  E.  698,  7  Am.  N^. 
Rep.  442,  that  "ordinarily  even  a  wrong- 
doer would  not  be  bound  to  anticipate  a 
wilful  wrong  by  a  third  person."  The  prin- 
ciple was  carried  further  in  Daniels  v.  New 
York,  N.  n.  &  H.  H.  Co.  183  Mass.  303,  62 
L.R,A.  731,  67  N.  E.  424,  in  which  it  was 
sought  to  hold  the  defendant  liable  for  the 
death  of  a  man  who  had  been  injured  by 
it»  negligence,  and  who  soon  afterwards 
committed  suicide  while  his  mind  was  dis- 
ordered in  consequence  of  his  injuries.  It 
waa  held  that  the  defendant  was  not  liable 
for  the  death,  because  the  proximate  cause 
of  that  was  not  the  defendant's  negligence 
and  the  resultant  injury  to  the  deceased, 
but  his  own  act  of  suicide.  The  same 
principle  was  applied  in  the  recent  case 
of  Horan  v.  Watertown,  217  Mass.  18o,  104 
X.  E.  464,  in  which  it  was  held  that  the  de- 
fendant town,  although  by  its  negligence  it 
had  afforded  opportunity  for  the  commission 
of  certain  crimes  by  third  persons,  could  not 
be  taken  to  have  anticipated  that  such 
crimes  would  be  committed,  and  so  was  not 
responsible  for  the  injurious  consequences 
which  resulted  therefrom  to  the  plaintiff. 

But,  however  that  may  be.  we  cannot  find 
that  any  ground  of  liability  is  stated  in  this 
declaration.  It  is  true,  as  was  stated  ij 
Horan  v.  Watertown,  ubi  supra,  that  where 
a  defendant's  original  negligence  is  followed 
by  the  independent  act  of  third  persons  (not 
L.R.A  lOloR. 


amounting  to  a  crime  such  as  is  charged  in 
the  case  at  bar),  and  such  new  act  directly 
rcBulta  in  injury  to  a  plaintiff,  ''the  defend- 
ant's earlier  negligence  may  be  found  to  be 
the  direct  and  proximate  cause  of  those 
injurious  consequences,  if,  according  to  hu- 
man experience,  and  in  the  natural  and  ordi- 
nary course  of  events,  the  defendant  ought 
to  have  seen  that  the  intervening  a«t  waa 
likely  to  happen,"  Kveu  if  we  ahould  ex- 
tend this  doctrine  to  cover  cases  where  the 
intervening  act  of  another  was  an  atrocious 
crime,  yet  it  does  not  appear  by  the  aver- 
ments of  til  is  declaration  that  the  defend- 
ant had  any  reason  to  foresee,  or  was  at  all 
chargeable  with  negligence  for  failing  to 
foresee,  that  Petrarca  would  commit  a  rape, 
especially  with  the  circumstances  of  sacri- 
lege which  here  are  charged.  It  it  not  "ac- 
cording to  human  e.vperience  and  the  natural 
and  ordinary  course  of  events"  that  a  parish 
priest  should  commit  so  flagitious  and 
atrocious  a  crime  and  e.vpose  himself  un- 
doubtedly to  the  discipline  of  his  church  aa 
well  as  to  the  hitter  penalty  of  the  civil 
law  (Rev.  Laws,  chap.  207,  g  22),  even 
though  he  might  he  a  man  of  low  moral 
character,  of  vicious  and  degenerate  ten- 
dencies, and  of  gross  se;iual  proclivities. 

Upon  the  plaintiff's  averments  the  de- 
fendant had  no  reason  to  apprehend  tbet 
Petrarca  would  do  more  than  to  seek  to 
seduce  the  women  of  his  parish  into  acts  of 
adultery  or  fornication;  and  liagitious  aa 
such  acts  would  be,  they  could  afford  no 
ground  of  action  to  a  woman  who,  under 
whatever  stress  of  temptation,  had  shared 
in  their  commission.  Dennis  v.  Clark,  2 
Cush.  347,  350,  48  Am.  Dec.  671.  The  facta 
averred  in  the  case  at  bar  are  more  favor- 
able to  the  defendant  than  those  which  were 
considered  in  Henderson  v.  Dade  Coal  Co. 
100  Ga.  568,  40  L.B.A.  95,  28  S.  E.  251,  3 
Am.  Xeg.  Rep.  133. 

The  fourth  count  contains  the  additional 
averment  that  tlie  defendant  knew  tliat  Pe- 
trarca was  often  under  the  inQucuce  of  li- 
quor, and  that  while  under  that  influence  his 
lusts  were  ungovernable.  But  that  is  imma- 
terial; for  it  is  not  averred  or  Intimated 
that  when  he  committed  this  crime  he  was 
at  all  under  the  influence  of  liquor. 

It  is  not  necessary  to  consider  in  detail 
the  other  assigned  causes  of  demurrer.  For 
the  reason  that  no  one  of  the  counts  of  the 
declaration  states  any  cause  of  action 
against  the  defendsnt,  the  order  of  the  Su- 
perior Court  sustaining  the  demurrer  and 
the  judgment  for  the  defendant  must  both 
be  affirmed. 

So  ordered. 
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JOHN  W.  PRICE,  Appt,, 


(15  N.  M.  348,  no  Pac.  56o.) 

Railroad  —  lnvli««  —  place. 

1.  The  implied  invitation  to  anyone  hav- 
ing biuinesH  with  a  railroad  company  to  go 
upon  the  premises  wliere  it  transacts  such 
busineBH  with  the  public  does  not  extend  to 
portions  of  the  premises  wbicb  are  obvious- 
ly not  adapted  to,  or  used,  or  neeesaarj  for 


Headnotes  by  Abbott,  J. 


the  transaction  of  the  business  for  whicli 
such  person  is  on  tbe  premises:  and  if  he 
goes  to  such  places,  he  puts  himself  outside 
of  the  protection  of  his  invitation,  and  the 
railroad  is  not  responsible  for  injuries  ha 
may  receive  unless  it  infUcts  tbem  purposely 
or  wantonly. 
Same  —  contributory  negligence, 

2.  On  the  evidence  in  the  case,  the  negli- 
gence of  the  appellant  contributed  to  the 
injury  he  received,  and,  in  the  absence  ot 
evidence  of  any  more  than  ordinary  negli- 
gence on  the  part  of  the  appellee,  from  which 
the  appellant  would  not  have  suffered  if  he 
had  exercised  ordinary  care,  he  is  precluded 
from  the  recovery  of  damages  against  the 
appellee. 

(July  28,  1010.) 


Xate.  —  Places  within  Implied  invitalion 
extended  to  patmengera  or  persona  on 
buelnee«  at  railroad  station. 

It  will  be  observed  tliat  the  class  of 
persons  designated  by  the  title,  and  to 
which  this  note  is  conQned,  includes  only 
those  who  may  be  regarded  aa  invitees,  as 
distinguished  from'  mere  trespassers  or  bare 
licensees.  The  note  is  not  eonceroed  with 
the  duty  of  such  invitees  or  the  duty  of 
the  railroad  toward  them,  except  so  far  as 
those  questions  turn  upon  the  propriety  of 
the  invitee  going  to  or  remaining  at  the 
particular  part  of  the  station  premises 
where  he  was  at  the  time  be  sustained  hia 
injurj-.  Questions  which  merely  relate  to 
the  conduct  of  the  invitee,  or  of  persona  for 
whom  the  railroad  company  is  responsible, 
as,  for  example,  the  question  of  ne<;ligence 
in  rminiug  a  train  past  tbe  station  while 
passengers  or  other  invitees  are  crossing 
the  tracks,  or  the  question  of  contributory 
negligence  in  attempting  to  cross  the  track 
in  front  of  such  a  train,  are  not  included, 
unless  there  was  a  question  whether,  apart 
from  bis  perilous  position  at  the  instant 
of  the  accident,  the  invitee  was  justified 
in  going  to  or  remaining  at  the  particular 
part  of  the  station  premises  where  the  acci- 
dent occurred. 

As  to  whether  one  who  goes  upon  property 
on  business  with  tbe  owner  is  deprived  of 
the  right  to  protection  against  defect  by  the 
fact  that  he  temporarily  turns  aside  to 
pursue  a  purpose  of  his  own,  see  note  to 
Pauckner  v.  Wakem,  14  UR.A.(N.S.)   1110. 

As  to  duty  of  railroad  company  to  one 
who  goes  on  station  grounds  for  purpose 
of  mailing  letters  on  mail  train,  see  note 
to  Atchison,  T.  4:  8.  F.  R.  Co.  v.  Jandera, 
24  L.R.A.(\.S.)  535;  also  individual  case. 
Bell  V.  Houston  &  S.  R.  Co.  43  L.R.A.(X.S.) 
740. 

As  to  liability  for  injury  to  trespasser  or 
bare  licensee  at  station  bv  train,  see  note 
to  Neice  v.  Chicago  II  A.  R,  Co,  41  L.R.A. 
(N,fi.)    102. 

Generally,  where  a  person  has  entered 
on  the  premises  of  another  under  invitation, 
express  or  implied,  he  is  bound  by  that  '~ 


goes  to  some  other  part  ot  the  premises  for 
purposes  of  his  own,  using  the  premises  for 
other  purposes  than  those  for  which  they 
were  intended,  or  remains  on  the  premises 
beyond  a  reasonable  time  oftcr  permission 
has  expired.  29  Cyc.  452.  See  also  PaiCE 
V.  Pecos  Valley  &  N.  E.  R.  Co. 

As  stated  in  Pkice  v.  Pecos  Valley  &  N. 
E.  R.  Co..  if  it  should  be  held,  as  the  court 
thought  it  could  not,  that  tbe  invitation  of 
the  railroad  company  went  so  far  as  to 
warrant  the  defendant  seating  himself  on 
the  edge  of  the  platform  with  his  legs  pro- 
jecting beyond  it  toward  the  traciis.  the 
evidence  shoiied  tliat  he  was  guilty  of  con- 
tributory negligence  in  needlesHly  assum- 
ing such  a  dangerous  position. 

In  Louthian  v.  Ft.  Worth  &  D.  C.  R.  Co. 
50  Te.\.  Civ.  App.  613,  111  S.  W.  C0.i, 
plaintiff  went  to  a  freight  depot  to  procure 
a  car  in  which  to  ship  certain  material,  and 
finding  the  freight  clerk  busily  engaged 
in  a  car  on  a  side  track,  endeavored  to  trans- 
act business  with  him  there;  while  standing 
on  a  gang  plank  affording  entrance  to  the 
car,  an  engine,  in  making  a  coupling,  sud- 
denly moved  the  car,  displacing  the  gang 
plank  and  throwing  plaintiff  to  the  ground! 
A  M'covcry  was  denied,  the  court  stating 
that  an  olfice  was  provided  for  the  trans- 
action of  business  pertaining  to  freight,  and 
that  no  invitation  was  extended  to  plaintiff 
to  follow  the  agent  into  a  place  of  danger; 
that,  in  the  absence  of  knowledge  of  plain- 
tiff's presence,  defendant  owed  him  no  duty 
to  exercise  care  for  his  safety  at  the  place 
of  his  injury,  although  defendant's  servants 
were  negligent  in  making  the  coupling,  and 
plaintiff  exercised  ordinary  care  to  ascer- 
tain whether  a  switch  train  was  approach- 
ing. 

^Vhpre  a  milkman,  while  removing  cans 
from  a  platform,  was  struck  by  a  passing 
locomotive  which  overlapped  the  platform 
about  B  inches,  he  was  held  guilty  of  con- 
tributory negligence  barring  a  recovery, 
having  failed  to  exercise  ordinary  care  for 
his  own  safety  in  placing  himself  in  such  a 
position  with  bis  back  to  the  running  train. 
Chicago  4  W.  I.  R.  Co.  v.  Beichert,  69  111. 
App.  03.  The  court  in  the  above  case 
stated  tjiat  plaintiff  was  not  invited  to  the 
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APPEAL  by  plaintiff  from  a  judgment  of 
the  Distiict  Court  for  Eddy  County  ' 
ilvftndant'a  favor  in  an  action  brought  to 
recover  damages  for  persona!  injuries  for 
whicli  defundaot  was  alleged  to  be  responsi- 
ble.   Affirmed. 

Statement  by  Abtwtt,  J.: 

The  defendant  company,  here  the  appellee, 
was  operating  a  railroad  in  this  territory 
at  the  time  of  the  injury  eomplaincd  of  in 
this  cause,  and  at  the  station  at  Hagerman 
on  said  road.  The  plaintiff,  lierc  the  appel- 
lant, called  to  make  inquiry  for  cars  for 
ihe  shipment  of  horses.  lie  nas  told  by  the 
station  agent  that  do  cars  such  as  he  re- 
quired were  there,  but  that  in  a  few  minutes 
they  would  know  whetlier  there  were  such 

place  at  which  he  was  injured,  .ill  of  his  ' 
and  the  other  cans  were  placed  where  no  ' 
one  need  run  any  risk  in  taking  them 
therefrom.  Defendant  was  therefore  not 
required  to  keep  a  watcliman  to  warn  plain- 
tiff of  the  approach  of  trains.  j 

\\'here  a  railroad  company  provides  offices 
for  the  transaction  of  its  busmess,  accessi- 
ble from  the  public  street,  the  presence  in  | 
the  freight  yard  of  a  person  having  busi- 
ness with  such  oflices  is  not  a  necessary  i 
incident  of  his  business  with  the  company.  | 
He  is  at  best  a  licensee,  towards  whom  the 
company  ones  no  special  duty.  Diebold  v.  ; 
Pennsylvania  K.  Co.  50  K.  J.  I>.  478,  14 
Atl.  57S.  In  the  above  case  the  plaintiff  i 
went  to  a  freight  station  to  transact  the  I 
necessary  business  at  the  office  of  the  ship-  . 
ping  elerli.  The  ofUces  of  the  shipping 
clerk  and  station  master  were  on  the  street, 
not  within  the  yard.  When  the  plaintiff 
was  next  seen  he  was  walking  in  the  freiglit  , 
yard  in  company  with  an  employee  of  the 
defendant,  and  a  moment  later,  white  stand' 
ing  on  or  near  the  track  of  the  railroad 
within  the  yard,  he  was  struck  and  killed 
by  a  freight  ear  that  was  being  "shunted" 
into  the  freight  house. 

In  Toledo,  W.  ft  W.  R.  Co.  v.  Crush,  07 
111.  282,  16  Am.  Rep.  618,  plaintiff  law- 
fully entered  upon  the  platform  of  a  rail- 
road company  by  tlie  direction  of  his  em- 
ployer, to  see  that  certain  freight  l>elonging 
to  the  latter,  which  had  arrived  at  thi- 
station,  was  properly  taken  care  of,  and 
while  upon  the  platform  for  that  purpose, 
and  looking  for  the  a^jent,  he  accidentally 
stepped  through  a  hole  in  the  platform, 
causing  a  severe  internal  injury.  The  court, 
in  holding  the  railroad  company  liable, 
stated  that  the  obligation  of  care  on  the 
part  of  a  railroad  company  extends  to  all 
the  accessories  of  its  business,  among  which 
are  stations  or  depots.  These  must  be  con- 
structed and  arranged  with  care,  properly 
lighted  when  dark,  and  otherwise  made  safe 
and  convenient  for  persons  lawfully  enter- 
ing therein  for  the  transaction  of  business. 
But  in  these  as  well  as  in  other  matters 
the  company  is  only  bound  to  use  ordinary 
care  except  in  favor  of  passengers.  The 
L.R.A.1915B. 


cars  on  the  lockl  freight  train,  which  wts 
about  coning  in.  The  station  at  Hagerman 
was  used  tor  freight  and  paascnger  business, 
and  was  a  wooden  building,  having  a  plat- 
form about  4  feet  above  the  ground,  extend- 
ing completely  around  it.  There  was  at 
the  southeast  corner  of  the  platform  a  flight 
of  steps  leading  south  from  it  to  the  ground, 
and  from  the  top  of  the  steps  there  was  a 
railing  near  the  edge  of  the  east  side  of  the 
platform,  running  north  about  11  feet,  and 
north  of  the  point  nhcre  the  railing  ended 
the  platform  was  used  for  the  purpose  of 
unloading  freight  from  the  cars  which  were 
run  close  to  it  on  the  tracks,  and  there 
a  railing  would  have  been  an  obstruction  to 
the  work  of  unloading  the  ears  upon  the 
platform.    It  did  not  appear  that  there  was 

record  contains  evidence  tending  to  show 
that  the  defect  in  the  Door  of  the  plat- 
form where  appellee  was  injured  had  existed 
for  ucnrly  two  years,  and  was  known  to  the 
agent  of  appellant  having  charge  during 
that  time.  It  was  occasioned  by  the  decay 
of  a  plank,  and  exhibited  a  hole  for  the 
length  of  time  stated. 

Whore  plaintiff,  upon  the  invitation  of 
the  railroad  company,  entered  a  baggage 
room  to  fioint  out  her  ba^age,  and  was 
injured  by  a  defective  door  falling  upon 
her  as  she  attempted  to  open  it,  the  com- 
pany was  held  liable.  Illinois  C.  R.  Co. 
V.  Criffin,  25  C.  C.  A.  413,  53  U.  S.  App. 
22,  80  Fed.  278. 

The  railroad  eompanv  was  held  liable  in 
Illinois  C.  R.  Co.  v.  Hopkins,  200  111.  122, 
65  N.  E.  658,  13  Am,  Neg.  Rep.  IS,  affirm- 
ing 100  III.  .4pp.  594,  for  injury  to  a  person 
by  falling  over  a  skid  on  the  platform, 
where,  at  the  time  she  was  injured,  she 
was  upon  the  platform  of  the  defendant 
upon  its  implied  invitation  in  a  matter  in 
which  it  was  interested;  namely,  delivering 
meals  to  mail  clerke  upon  a  train. 

Passengers  awaiting  train  or  remaining 


after 


ival. 


As  indicated  by  the  statement  at  the  he- 
ginning  of  the  note,  only  a  comparatively 
narrow  aspect  of  the  general  subject  of 
duty  and  liability  of  the  carrier  to  pas- 
Hengers  at  stations  is  covered  by  the  present 
note.  Other  phases  of  that  general  subject 
have  been  covered  in  other  notes. 

Thus,  as  to  degree  of  care  toward  pas- 
senger at  station,  see  note  to  St.  Louis,  I, 
.U  &.  S.  R.  Co.  v.  Woods,  33  L.R.A.(X.S.| 
8.55. 

As  to  duty  of  carrier  to  prevent  passen- 
gers at  stations  from  going  into  dangerous 
places,  see  note  to  Hillman  v.  Boston  Etev. 
R.  Co.  33  L.R.A.(N.S.)  198. 

As  to  liability  for  injury  to  one  going  to 
station  after  it  has  been  closed  for  the  night, 
see  note  to  Sherman  v.  Maine  C.  R.  Co.  43 
L.R.A.(X.S.t   1134. 

As  to  right  of  one  going  to  station  to  de- 
posit baggage,  see  note  to  Metcalf  v.  Yatoo 
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nay  barrier  to  separate  the  portion  of  the 
platform  used  for  passengers  from  the  part 
used  for  unloading  freight,  or  anything  to 
indicate  Buch  a  separation,  eicept  the  ter- 
mination of  the  Tailing,  and  the  relative 
locations  of  the  freight  room  aod  the  wait- 
ing room.  The  side  tracks  nearest  the  plat- 
form were  at  such  a  distance  that  freight 
cars  passing  on  them  were  near  the  edge  of 
the  platform  for  convenience  in  unloading 
freight,  the  distance  between  the  edge  of  the 
platform  and  the  nearest  rail  being  4  feet. 
East  of  the  side  track  was  the  main  track, 
its  west  rail  being  about  11  feet  from  the 
east  rail  of  the  side  track.  The  door  leading 
into  the  ticket  office  in  the  station  was  on 
the  .sonth  side.  The  tracks  were  on  the  east 
of  the  platform.    Passengers  could  not  board 

ft  M.  Valley  R.  Co.  28  L.R.A.(N.S.)   311. 

As  to  duty  of  carrier  to  person  at  station 
for  business  consultation  with  individual 
passenger,  see  note  to  Cogswell  v.  Atchison, 
T.  ft  S.  F.  R.  Co.  20  I.R.A.(N.8.)   837. 

Still  other  notes  may  be  found  by  con- 
sulting the  Index  to  L.R.A.  Notes,  under 
the  title,  "Carriers." 

The  rule  is  stated  in  Louisville  ft  N.  R. 
Co.  T.  Glascow,  170  Ala.  251,  60  So.  103, 
that  a  person  standing  st  or  near  a  station, 
awaitii^  his  train,  is  not  guilty  of  contrjbu- 
toty  negligence  by  standing  near  the  tracks, 
unless  ne  gets  so  close  thereto  as  to  be 
struck  by  an  ordinary  train.  In  other 
words,  if  he  stands  far  enough  oIT  to  escape 
a  train  of  ordinary  width,  but  happens  to 
be  struck  by  someuiing  that  projects  there- 
from, or  is  thrown  or  fails  therefrom,  he 
cannot  be  deemed  guilty  of  contributory 
n^ligence.  In  this  case  the  evidence  tended 
to  show  that  the  plaintiff  was  struck  with 
Borne  hard  instrument  con  tempo  ran  pons  with 
the  passing  of  defendant's  train-,  that  some- 
thing on  the  train  collided  with  the  sack 
on  the  mail  crane;  and  that  either  the  mail 
sack  or  the  projectile  which  struck  the  sack 
fell  against  plaintiff's  leg.  A  judgment  for 
plaintiff  was  affirmed. 

The  railroad  company  was  held  liable  in 
Lehigh  Valley  R.  Co.  v.  Dupont,  4  C.  C.  A. 
478,  128  Fed.  840,  where  a  passenger  was 
killed  by  a  train  which  overhung  the  plat' 
form  13  or  14  inches.  The  court  stated  that 
the  evidence  authorized  the  jury  to  find  that 
the  decedent  was  killed  almost  Immediately 
after  he  had  reached  the  platform;  that  in 
the  intervening  moment  his  attention  was 
-distracted    and    his    deliberative    faculties 

S Tactically  paralyzed  by  the  onrush  of  a 
ying  train  and  shrieking  locomotive  in 
place  of  an  expected  train,  which  would  he 
moving  slowly,  preparatory  to  stopping  at 
the  platform;  and  that  during  a  second  or 
two  of  this  dieconcerting  interval  he  uncon- 
sciously exposed  himself  near  the  perilous 
*dge  of  the  platform  and  beyond  the  unde- 
fined safety  line.  The  court  also  stated 
that  an  instruction  that  decedent  "had  a 
right  to  assume  generally  that  the  train 
would  not  sweep  him  oS,  but  it  was  his 
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trains  from  the  platform,  but  in  going  from 

the  ticket  office  had  to  pass  down  the  flight 
of  steps  named  and  go  to  the  ears.  In  the 
room  in  the  station  where  tickets  were  ob- 
tained there  was  a  table  at  which  the  sta- 
tion agent  did  a  part  of  hia  work,  and  there 
were  a  few  seats  there  for  passengers,  or 
others  having  business  with  the  defendant 
company.  After  the  plaintiff  had  been  told 
by  the  station  agent  what  has  been  stated, 
he  went  out  on  the  platform  to  a  point  north 
of  the  railing,  sat  down  on  the  edge  of  the 
platform  with  his  legs  hanging  down  out- 
side of  it  toward  the  tracks  to  watch  for  the 
cars  he  hoped  might  come  in  for  him.  While 
he  was  in  that  position  the  freight  train, 
or  a  portion  of  it.  which  had  been  cut  off 
from  the  rest,  was  backed  iu  on   the  side 

duty  to  use  the  platform  with  ordinary  care 
and  prudence,"  was  strictly  correct  if  dece- 
dent had  been  unaware  previously  that  the 
passing  train  overlapped  the  platform. 

The  passenger  waiting  at  a  railroad  depot 
for  his  train  to  arrive  need  not  remain  in 
the  waiting  room.  The  fact  that  he  goes 
out  upon  Oie  platform  before  it  is  time  to 
board  his  train  doss  not  render  him  guilty 
of  such  negligence  as  to  prevent  his  recov- 
ery for  injury  by  being  struck  by  a  truck 
through  the  carelessness  of  a  baggageman. 
Chicsgo  ft  A.  E.  Co.  v.  VVoolridge,  32  111. 
App.  237,  9  Am.  Neg.  Cas,  265. 

The  railroad  company  was  held  liahle  in 
Dobiecki  v.  Sharp,  8S  N.  Y.  203,  0  Am.  Neg. 
Cas.  5BB,  where  a  person  standing  upon  a 
platform,  intending  to  take  a  train,  being 
an  invitee,  was  struck  by  a  passing  train, 
the  esrs  of  which  projected  over  the  plat- 
form about  3  inches.  The  court  stated  that 
persons  invited  upon  a  platform  to  take  a 
train  are  hound  to  be  careful  and  cautious 
in  not  exposing  themselves  to  needless  dan- 
ger, and  they  would  not  be  free  from  negli- 
gence if,  while  a  train  was  passing,  they 
unnecessarily  placed  themselves  in  a  posi- 
tion to  be  struck  and  injured  by  it.  They 
must  employ  reasonable  care  and  circum- 
spection in  their  conduct  white  there,  and 
if  they  fail  to  do  this,  they  have  no  redress 
if  injuries  occur.  "The  claim  of  the  appel- 
lant's counsel  that  the  deceased  was  chaise- 
able  with  knowledge  of  the  draft  of  an  ex- 
press train  while  passing,  and  was  precluded 
from  s  recovery  by  not  placing  himself  be- 
yond the  line  of  danger,  is  not  well  founded. 
While  he  had  no  right  to  expose  himself  to 
danger  by  making  close  calculations  as  to 
the  speed  of  the  train  by  taking  any  UU' 
usual  risks,  it  by  no  means  follows,  because 
he  was  upon  the  platform  at  this  time,  that 
he  was  there  without  right,  and  was  charge- 
able with  contributory  negligence." 

It  is  stated  in  Holcoml^  v.  Southern  R. 
Co,  66  S.  C.  6,  44  S.  K.  68,  that  if  a  prospec- 
tive passenger  forsakes  the  station  bouse  and 
goes  to  a  place  where  he  or  she  has  no  legal 
right  to  be,  then  the  railroad  is  bound  only 
to  do  no  wilful  injury  to  such  person.  In 
this  case,  however,  a  railway  company  was 
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track  next  to  the  platform.  Several  cars 
had  passed  the  plaintiff,  and  for  a  moment 
before  and  at  the  time  of  the  accident  he 
was  looking  at  some  of  the  cars  which  had 
passed,  and  in  the  opposite  direction  from 
the  coining  cars,  one  of  which  was  a  re- 
frigerator car  whose  door  was  parti;  open 
and  swinging  out  and  in  from  the  motion 
of  the  car.  It  cleared  the  platform  as  it 
passed,  but  when  it  reached  the  plaintiff 
there  was  not  space  for  it  to  pass  his 
legs,  and  one  of  them  was  caught  and 
crushed  between  it  and  the  platform.  There 
was  no  evidence  that  an;  employee  of  the  de- 
fendant knew  that  the  door  of  the  refrigera- 
tor car  was  not  fastened,  or  knew  the  posi- 
tion of  the  plaintiff,  except  that  some  of 
them  were  where  they  could  and  naturally 

held  liable  for  injury  to  a  person  standing 
on  the  platform,  awaiting  a  train,  about  16 
feet  from  the  baggage  car,  by  being  struck 
by  a  trunk  which  was  being  unloaded.  "If 
the  baggage  had  been  handled  vrith  the  care 
due  under  the  circumstances  [said  the 
court],  it  is  not  probable  that  plaintiff  could 
have  been  injured  by  collision  with  a  trunk 
when  she  was  standing  some  10  feet  from 
the  baggage  car.  It  was  properly  left  to 
the  jury  to  say  whether  the  injury  was  the 
result  of  defendant's  n^ligence.  Under  this 
view  it  was  immaterial  whether  plaintiff 
was  a  passenger  in  conteinplutiun  of  law, 
or  whether  she  was  there  as  a  licensee  by 
permission  of  the  defendant  company." 

The  question  of  plaintiff's  due  care  was 
for  the  jury  in  Sonier  v.  Boston  &  A.  R. 
Co.  141  Mass.  10,  6  N.  E.  84,  where,  while 
standing  on  the  platform,  awaiting  a  train, 
he  was  struck  by  the  broken  projecting  step 
of  a  passing  engine.  Tlie  court  stated  that 
plaintiff  had  a  right  to  rely  to  some  e.^tent 
upon  the  giving  of  proper  and  usual  Eign»ls 
of  danger  or  other  suitable  warning,  in 
case  of  the  approach  of  a  train;  and  the 
mere  fact  that  he  did  not  look  to  see  if  a 
train  was  approaching  is  not,  under  the  cir- 
cumstances, conclusive  of  a  want  of  due  care 
on  his  part.  Certainly  he  was  where  he  bad 
a  right  to  he,  unless  at  that  particular 
moment  he  was  guilty  of  a  want  of  due  care 
in  failing  to  look  out  for  the  train;  and 
inasmuch  as  the  defendant  negligently  omit- 
ted to  give  him  such  due  and  proper  warn- 
ing as  he  had  a  right  to  expect,  the  question 
of  his  due  care,  under  these  circumstances, 
was  properly  submitted  to  the  jury. 

While  it  is  not  the  purpose  of  tliis  note 
to  exhaustively  treat  the  question  of  the 
duty  of  a  railroad  company  to  maintain  a 
safe  platform,  it  may  be  said  that  the  com- 
pany is  bound  to  so  construct  its  platform 
that  it  shall  be  reasonably  safe  for  use  by 
passengers,  and  to  locate  it  in  such  prox- 
imity to  the  railroad  tracks  that  it  will 
afford  a  safe  and  convenient  means  of  egress 
to  and  from  ita  cars  for  its  passengers,  in- 
cluding those  who  may  be  aged  and  inflrm. 
While  trains  are  passing  such  platforms,  or 
are  likelv  to  pass,  waiting  passengers  must 
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might  have  seen  the  swinging  door  and  the 
plaintiff  seated  on  the  edge  of  the  platform; 
but  all  such  employees  testified  that  they 
did  not  in  fact  see  or  know  of  the  swinging 
door  or  the  position  of  the  plaintiff.  The 
trial  court  held  that  the  plaintiff  was,  at 
most,  merely  a  licensee  at  the  place  where  he 
was  on  the  defendant's  premises;  that  the 
defendant  owed  him  no  duty  other  than  not 
to  injure  him  knowingly  or  wantonly;  that 
there  was  no  evidence  of  such  injury;  and 
directed  a  verdict  for  the  defendant. 

IMeserH.  Bnjac  &  Br  Ice  and  Jolm  W. 
Armstrong  for  appellant. 

Mr.  Henry  Ii.  Waldo,  with  Messrs.  R. 
E.  Twitctaell  and  W.  C.  Held,  for  appel- 

keep  such  a  distance  from  the  edge  of  the 
platform  next  to  the  rail  that  they  will  not 
be  struck  by  such  projections  as  are  usually 
attached  to  ordinary  trains.  Under  sucll 
circumstances  the  edge  of  the  platform  ia 
usually  a  place  of  danger;  and  if  a  pas- 
senger, while  occupying  such  a  place,  is 
struck  in  this  way,  the  injury  cannot  ordi- 
narily be  attributed  to  negligent  construc- 
tion by  the  company. 

Thus,  in  Dotsoo  v.  Erie  R.  Co.  08  N.  J, 
L.  078,  54  Atl.  827,  13  Am.  Xeg.  Rep,  655, 
plaintiff  was  walking  along  the  platform, 
which  was  on  a  level  with  the  top  of  the 
rails,  towards  the  station,  in  order  to  pur- 
chase a  ticket.  She  suddenly  diverged  in 
her  course  toward  the  rail,  bo' that  she  was 
struck  from  behind  by  the  bumper  of  a 
slowly  moving  train  just  pulling  into  the 
station,  on  which  she  was  to  take  passage, 
and  was  injured.  The  platform  was  con- 
structed of  crushed  stone  which  extended  to 


the  outer  line  of  the  stone  surface  t 
edge  of  the  platform.  The  evidence  showed 
that  the  bumper  projected  slightly  over  the 
edge  of  the  platform,  and  it  was  left  to  the 
jury  to  say,  in  case  they  should  find  that 
plaintiff  was  walking  within  the  line  of  the 
platform  when  she  was  struck,  whether  it 
was  negligence  in  the  company  to  have  con- 
structed its  platform  in  such  close  prox- 
imity to  the  rail.  It  was  held,  on  review, 
that  no  negligence  was  shown,  and  that  the 
charge  in  this  respect  was  erroneous. 

Admitting  that  a  person  who  enters  the 
waiting  room  of  a  railroad  company  with 
the  intention  of  taking  a  train  is  there  at 
the  invitation  of  the  company,  and  that  the 
company  is  bound  to  sec  that  its  premises 
are  in  such  condition  in  all  respects  that 
surh  a  person,  in  the  exercise  of  ordinary 
care,  can  leave  them  without  injury,  anil 
that  this  extends  to  and  embraces  proper 
and  suitable  platforms,  steps,  and  walks,  as 
well  as  suitable  light,  such  a  person  passes 
beyond  the  scope  of  that  invitation  where, 
after  being  informed  that  there  would  be  no 
other  train  that  night,  he  lingers  about  the 
station,  awaiting  a  horse  car,  and,  after  the 
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Abbott,  J.,  delivered  the  opinion  of  the 

Plaintiff  originally  went  on  the  premiaeB 
of  the  defendant  for  the  purpose  of  transact- 
ing with  it  business  of  the  kind  which  it 
undertook  to  do  with  the  public,  and  was, 
therefore,  there  bj  its  implied  invitation, 
and,  according  to  the  evidence,  was  remain- 
ing by  its  direct  invitation,  or  suggestion 
of  the  station  agent,  when  he  received  the 
injury  for  which  he  seelis  to  hold  tlie  de- 
fendant liable.  The  defendant  claimed,  and 
the  trial  court  held,  that  he  went  outside 
of  the  protection  of  his  invitation  in  plac- 
ing himself  as  he  did,  when  he  received  the 
injury. 

Obviously,  there  must  be  some  limit  to 
nhat   would   be   included   in    ati   invitation 

lights  are  partly  eKtinguished,  is  injured  in  1 
attempting  to  leave  the  waiting  room  b;  an 
insufficiently  lighted  step  leading  to  the 
platform.  Heinleiu  v,  Boston  &,  P.  K.  Co. 
147  Mass.  136,  9  Am.  St.  Rep.  076,  10  N.  E. 
698.  The  court  in  the  above  case,  denying 
recovery,  stated  that  there  was  no  allure- 
ment or  inducement  held  out  for  him  to 
remain,  and  if  he  did  so,  it  was  at  his  own 
risk.  lu  order  that  it  may  be  held  that 
thereafter  the  defendant  owed  any  duty  to 
him,  it  must  he  shown  not  merely  that  it 
or  its  servants  acquiesced  in  his  remaining, 
and  permitted  it  when  his  only  possible 
business  had  been  concluded,  but  that  it 
was  in  accordance  with  their  invitation,  or 
with  the  intention  and  design  with  which 
the  waiting  room  was  prepared  to  be  used. 
Of  this  there  was  no  evidence. 

In  Holmes  v.  South  Pacific  Coast  R.  Co. 
07  Cal.  101,  31  Pac.  834,  a  passenger,  while 
waiting  to  board  a  train,  walked  up  and 
down  near  the  station  on  the  roadway  be- 
tween the  sidewalk  and  the  railroad.  It 
was  held  that  in  w-alUing  where  he  did,  in 
dangerous  proximity  to  the  track,  without 
looking  or  listening  for  the  approach  of  the 
train  for  which  he  was  waiting,  and  finally 
steppins  pertly  upon  the  track,  in  front  of 
the  moving  engine,  he  was  guilty  of  contrib- 
utory negligence  precluding  a  recovery,  "A 
railroad  track  upon  which  trains  are  con- 
stantly run  [said  the  court]  is  itself  a  warn- 
ing to  any  person  who  has  reached  years  of 
discretion,  and  who  is  possessed  of  ordinary 
intelligence,  that  it  is  not  safe  to  walk  upon 
it,  or  near  enough  to  it  to  be  struck  by  a 
passing  train,  without  the  exercise  of  con- 
stant vigilance  in  order  to  be  made  aware 
of  the  approach  of  a  locomotive,  and  thus 
be  enabled  to  avoid  receiving  injury;  and 
the  failure  of  such  a  person  so  situated  with 
reference  to  the  railroad  track,  to  exercise 
such  care  and  watchfulness,  and  to  make 
use  of  all  bis  senses  in  order  to  avoid  the 
danger  incident  to  such  situation,  is  negli- 
gence per  se.  .  .  .  ITp  to  the  very  mo- 
ment that  he  was  struck  by  the  engine  it 
was  within  his  power  to  escape  the  injury 
vhich  he  received  by  simply  moving  to  a 
I^R.A.I016B. 


which  is  not  expressed,  but  only  implied 
from  the  fact  that  the  business  of  a  com- 
mon carrier  of  passengers  and  freight  is 
transacted  on  the  premises.  At  most  ef  the 
railway  stations  in  this  country  there  is 
nothing  to  prevent  the  public  from  going 
upon  the  tracks  of  the  railroad  from  the 
oflicGS,  waiting  rooms,  and  platforms.  It  is 
assumed  to  he,  and  is,  we  think,  matter  of 
common  knowledge,  that  it  is  highly  danger- 
ous to  go  upon  or  close  to  tracks  where  en- 
gines and  cars  too  heavy  to  be  stopped  at  a 
moment's  notice  are  passing  with  more  or 
less  regularity  and  frequency.  This  general 
knowledge  of  the  danger  is  relied  on  to  K 
great  extent  at  the  amaller  and  less  fre- 
quented railway  stations  to  prevent  people 
who  are  there  on  business  from  going  upon 

place  of  safety  upon  the  sidewalk,  and  he 
would  have  realize<l  the  necessity  for  such 
action  on  his  part  but  for  his  own  negli- 
gence at  the  time  in  not  looking  or  listening 
for  the  approach  of  the  train." 

So,  where  a  passenger  standing  on  the 
station  platform,  facing  a  north-bound  ac- 
commodation train  coming  into  the  station, 
«'BS  struck  by  a  south-bound  express  train, 
it  was  held  in  Edgerton  v.  Baltimore  &  0. 
R.  Co.  6  App.  D.  C.  .'ilB,  that  in  thus 
placing  himself  in  a  position  of  obvious 
danger,  he  was  guilty  of  contributory  neg- 
ligence barring  a  recoverv. 

In  Chicago,  B.  i  Q.  R.  Co.  v.  Mahara,  47 
111.  App.  203,  a  passenger,  while  waiting 
for  his  train,  instead  of  waiting  in  the 
waiting  room  provided  for  passengers,  went 
out  and  stood  on  the  edge  of  the  platform, 
which  wa£  19}  inches  from  the  outside  of 
the  nearest  rail,  where,  being  oblivious  to 
his  surroundings,  and  with  his  back  to- 
wards an  oncoming  train,  he  was  struck  by 
the  bunting  beam  of  tiie  engine,  which  ex- 
tended over  the  edge  of  the  platform  4] 
inches.  The  court  said  that  a  railroad 
track  along  which  a  train  may  pass  is  nec- 
I  essarily  a  place  of  danger.  Platforms 
,  along  such  places  are  designed  to  afford  a 
means  of  passage  along  and  approach  to 
the  train  Every  person  knows  that  it  is 
not  safe  or  prudent  to  stand  on  the  edge  of 
a  platform  while  a  train  is  passing,  if  the 
train  does  not  overlap  the  platform  at  all, 
and  only  comes  even  with  its  edge.  To  be 
safe  for  such  purposes  a  platform  would 
have  to  be  some  distance  away,  so  as  to  be 
unserviceable  as  a  platform.  Such  a  plat- 
form as  a  person  of  reasonable  prudence 
would  stand  on  the  edge  of  while  a  train 
was  passing  him  would  be  of  no  use  in 
alighting  from  or  getting  on  cars.  To  build 
a  platform  so  narrow  or  in  such  manner 
between  tracks  as  to  compel  a  passenger  to 
stand  dangerously  near  a  train  has  been 
held  to  be  negligence  for  which  a  company 
is  liable  in  case  of  injury;  but  where  the 
platform  was  8  feet  wide,  so  as  to  afford 
plenty  of  room  to  stand  in  safety,  the  conrt 
was  of  the  opinion  that  it  was  clearly  not 
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the  tracks  except  aa  it  may  be  necessary  in 
taking  trains,  or  doing  sucti  other  businesa 
ae  they  may  have  at  the  stations.  At  such 
times  aa  they  are  necessarily  upon  the 
tracks  for  their  business,  the  railroad  com- 
pany, which  lias  impliedly  invited  them 
there  for  the  purpose,  is  held  to  the  degree 
of  responsibility  for  their  safety  which  the 
circumstances  impose.  But,  in  this  caM,  it 
waa  in  nowise  necessary  or  even  more  con- 
venient for  the  tranaaction  of  the  plaintifF'a 
business  with  the  defendant  company,  that 
he  should  go  near  the  tracks.  He  could  have 
seen  empty  cars  aa  well — one  would  suppose 
better— from  a  safe  place  on  the  platform 
than  with  a  part  of  his  person  projecting 
into  the  space  marked  by  the  edge  of  the 
platform  and  the  rails  aa  that  roaerved  and 
presumably  deemed  necessary  for  the  pas- 
sage of  the  traina,  even  if  the  implied  invi- 


tation of  the  defendant,  or  the  express  In- 
vitation of  its  representative,  the  station 
agent,  gave  the  plaintiff  the  right  to  go 
wherever  he  pleased  on  the  platform.  It 
cannot  be  that  he  was  thereby  authorized 
to  go  beyond  it,  when  there  was  no  occasion 
for  him  to  go  for  any  purpose  connected 
with  his  buainesB  there.  Oatts  v.  Cincin< 
nati,  N,  O.  &  T.  P.  R.  Co.  15  Ky.  L.  Rep.  S7, 
22  S.  W.  330;  Gulf,  C.  &  S,  F.  R.  Co.  y. 
Bolton,  2  Ind.  Terr.  4(13,  51  S.  W.  1086,  6 
Am.  Neg.  Rep.  493 ;  Diebold  v.  Pennsylvania 
R.  Co.  50  X.  J.  L.  47S,  14  Atl.  576;  29 
Cyc.  4.i2,  and  casea  cited.  The  only  duty 
of  the  defendant  toward  the  plaintiff,  under 
the  circumstances,  waa  not  to  injure  him 
wantonly  or  unnecessarily  after  his  presence 
where  he  was  was  known  to  its  employees. 
Thorap.  Xeg.  §§  1705,  1723;  St.  Louis  &  S. 


negligence  to  build  it  so  that  the  nearest 
edge  could  not  be  occupied  in  safety  aa  a 
standing  place  while  a  train  was  paaaing. 

In  Gulf,  C.  4  S.  F.  R.  Co.  v.  Bolton,  2 
Ind.  Terr.  403,  51  S.  W.  1085,  6  Am.  Neg. 
Rep.  493,  H  person,  who  apparently  intended 
to  take  a  train  back  to  a  station  which  he 
had  paascd  by  mistake,  left  the  waiting 
room  provided  (or  passengers,  and  went  out 
on  the  platform  to  a  point  near  the  end 
thereof,  aat  down  upon  tht;  edge,  with  his 
feet  upon  the  ground,  and  witliin  a  foot 
or  a  foot  and  a  half  of  the  rail  of  the 
main  track,  and  went  to  sleep,  wlierc  he  was 
struck  by  a  passing  freiglit  train.  The 
court  laid  down  the  rule  that  one  tvho  is 
about  to  take  paaaage  upon  a  railway  train 
has  no  right  t«  leave  tlie  waiting  room  pro- 
vided for  paaaengers.  and  go  out  upon  or 
near  the  main  track  of  the  railway  and 
go  to  sleep;  and  if  he  does  so,  he  is  guilty 
of  the  grossest  negligence;  and  the  only 
duty  which  the  railway  company  owea  him 
is  not  to  want«nty  and  unnecessarily  inflict 
injury  upon  him  after  its  employees  have 
discovered  him. 

Where  a  peraon  waiting  for  a  train  at 
a  station  which  had  no  depot  attempted  to 
sit  on  the  edge  of  the  platform,  but,  mia- 
ralculating  the  height  of  the  platform,  which 
was  4  feet,  stepped  off  and  was  injured, 
the  court  held  in  Missouri,  K.  A  T.  R.  Co. 


tributory  negligence  precludi 
"The  platform,  manifest  to  any  person," 
statea  the  court,  "was  built  for  the  sole 
purpose  of  ingrese  to  and  egress  from  the 
cars.  Its  edge  waa  not  deaigned  for  a  place 
for  passengers  to  go  in  the  nighttime  and 
sit  upon.  The  plaintiff  was  not  invited  by 
anything  naturally  or  incidentally  connected 
with  the  use  of  the  platform  to  so  under- 
take to  sit  down  on  its  edge.  The  accident 
was  in  no  d^ree  probablv  incident  to  the 
taking  of  passage  on  defendant's  train. 
Such  uae  of  the  edge  of  the  platform  on  a 
very  dark  night  waa  bo  disconnected  and 
remote  from  the  purpoae  of  its  conatruc- 
L.R.A.1915B. 


tion  as  to  preclude  anv  possible  admissible 
relation  lietween  the  imputt'd  neglect  of  the 
defendant  to  barricade  the  aides  of  or  to 
light  the  platform,  and  an  accident  result- 
ing aa  this  did." 

In  Zumault  v.  Kanaaa  City  Suburban 
Belt  R.  Co.  175  Mo.  2a8,  74  S.  W.  1015, 
plaintiff,  man  of  mature  years,  in  posses- 
sion of  all  his  faculties,  with  good  eyea 
and  hearing,  familiar  with  the  movements 
of  trains,  and  while  momentarily  expecting 
tiie  arrival  of  one  at  the  station,  upon  which 
he  intended  to  take  paHSsge,  took  a  position 
on  the  platform  ao  near  the  railroad  tracks 
that  a  train  could  not  ]>ass  without  strik- 
ing him,  turned  Tiis  face  to  the  east  when 
he  was  expecting  a  train  from  the  west,  and 
either  fell  asleep,  or  from  some  other  cauftc 
became  entirely  oblivious  to  his  surround- 
ings, when  by  looking  he  could  have  seen  the 
approaching  train,  or  by  listening  he  could 
have  heard  it.  It  was  held  that,  in  asaum- 
ing  such  a  position  whereby  he  waa  struck 
by  a  passing  engine,  he  waa  guilty  of  eoa- 
tributory  negligence  precluding  a  recovery 
for  injuries  sustained.  It  was  in  effect  ad- 
mitted that  plaintiff  was  guilty  of  negli- 
gence in  sitting  unon  the  platform  in  the 
position  he  waa  w*hen  struck,  but  plaintiff 
claimed  that,  notwithstanding  hia  negli- 
gence, defendant's  eervanta  and  employees 
in  charge  of  the  train  could  have  avoided 
injuring  him  by  the  use  of  ordinary  care 
and  diligence,  aiich  as  sounding  the  danger 
signals,  or  stopping  the  train  after  they 
saw  him,  or  could  have  seen  him  in  a  peril- 
ous position ;  and  having  failed  to  exercise 
such  care  and  diligence,  that  he  waa  en- 
titled to  recover  for  the  injuries  sustained 
by  him  by  reason  thereof.  The  court  stated 
that  it  was  impossible  that  the  engineer 
could  have  prevented  the  injury  after  actu< 
ally  discovering  the  perilous  position  plain- 
tiff waa  in,  aa  he  used  every  available  means 
to  that  end,  but  they  proved  unavailing. 
There  waa  nothing  iii  tne  conduct  of  the 
engineer  in  charge  of  the  train  indicative 
of  a  wilful,  reckless,  or  wanton  disregard 
of   human   life.     But,   on   the   other   hand. 
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F.  R.  Co.  V.  Bennett,  16  C.  C.  A.  300,  32  U. 
8.  App.  621,  fiS  Fed.  529. 

There  was  no  evidence  that  the  culminat- 
ing act  of  negligence  on  the  part  of  the  ap- 
pellant that  he  wsB  looking  from  instead  of 
toward  the  approaching  ears  when  he  was 
Injured  waa  known  to  anj  employee  of  the 
appellee,  and  only  slight  evjdpuce,  compared 
with  that  to  the  contr&rf ,  that  any  employee 
noticed  him  aa  he  was  Bcated.  If,  however, 
it  should  be  held,  aa  we  think  it  cannot, 
that  the  invitation  of  the  appellee  went  so 
far  as  to  warrant  the  appellant  in  seating 
himself  on  the  edge  of  the  platform  with 
his  legs  projecting  beyond  it  toward  the 
tracks,  we  think  the  evidence  shows,  beyond 
question,  that  he  wag  guilty  of  contributory 
'  negligence  at  the  time  of  tlie  injury.  He 
saw  cars  approaching  on  the  tracks  near- 
est him,  and  while  there  was  room  for  them 

Silaintiff,  while  in  full  possession  of  all  his 
acuities,  placed  himself  within  the  danger 
line  of  cars  pausing  along  on  the  railroad 
track,  and  sat  there,  evidently  oblivioua 
to  all  surroundings,  without  even  keening 
a  lookout  for  approaching  trains,  until  he 
was  struck  by  the  engine  in  question,  and 
was  badly  injured.  Such  conduct,  ohBcrved 
the  court,  could  but  be  characterized  as  the 
grossest  negli^nce,  which  precludes  a  re- 
covery by  plaintiff  tor  damages  the  result 
of  such  conduct. 

A  nonsuit  was  properlv  refused  in  Mat- 
thews V,  Pennsylvania  R.  Co.  148  Pa,  401, 
24  Atl,  07,  where  a  person  standing  on  the 
platform  awaiting  a  train  was  struck  by 
an  incoming  engine,  the  bumper  of  which 
overlapped  the  platform  20  inches.  The 
court  stated  that  there  was  notliing  in  the 
construction  of  the  platform  to  make  it 
dangerous.  The  accident  was  the  result 
of  deceased's  own  negligence  in  standing 
ao  near  the  track  as  to  be  struck  by  the 
passing  engine. 

Meeting  or  accompanying  friends. 

Here  again  the  scope  of  the  note  exclude* 
all  questions  as  to  duty  and  liability  to  the 
persons  indicated  by  the  heading,  except  so 
far  as  the  question  may  be  whether  they 
were  at  a  proper  place  at  the  time  of  the 


who  accompany  passengers  to,  or  wait  for 
them  at,  station,  see  note  to  Galveston  H. 
&  8.  F.  R.  Co.  V.  MatzdorfT,  20  L.R.A.{N,S.) 
833. 

Where  an  old  lady  accompanied  friends 
to  the  station,  aud,  after  they  had  entered 
the  train,  stood  upon  the  platform  about 
30  feet  from  the  edge,  awaiting  the  train 
to  pull  out,  BO  that  she  could  bid  her  friends 
(t  last  farewell,  when  servants  of  the  rail- 
road company  negligently  propelled  a  trunk 
onto  her,  the  railroad  company  was  held 
liable  for  the  injury  sustained.  Atchison, 
1\  &  S.  F.  K.  Go.  T.  Johns,  36  Kan.  789, 
I-RJ1.1915B.  53 


to  pass  him,  with  little  to  spare,  if  he  re- 
mained as  he  was,  and  the  cars  kept  to 
the  rails  and  nothing  projected  from  them, 
it  w&B  little  short  of  recklessness  to  incur 
the  risk  needlessly  that  he  might  be  acci- 
dentally thrown  forward  from  behind  by 
some  passing  truck  or  other  object,  or  that 
the  cars  might  leave  the  rails,  or  that  some 
article  might  be  projecting  from  a  car, 
as  ao  frequently  happens,  from  the  jolting 
of  its  load.  He  had  no  right  thus  to  ad-, 
venture  his  persim  beyond  the  edge  of  the 
platform  into  the  space  thus  plainly  marked 
oH  and  reserved  for  the  passage  of  cars. 
And,  as  if  to  emphasize  his  challenge  to  dis- 
aster, he  allowed  his  gaie  to  be  directed  to 
the  direction  in  which  the  cars  were  going 
instead  ol  keeping  it  fixed  on  them  as  they 
approached.  Even  that  precaution  would, 
probably,  have  availed  to  save  him  from  the 

50  Am.  Rep.  flOT,  14  Pac.  237.  In  the 
above  case  there  was  a  waiting  room  in  the 
station  house  or  depot  to  which  plaintitT 
might  have  retired  if  she  had  so  chosen. 
The  court  said,  however,  that  plaintiff  cer- 
tainly could  not  be  considered  as  a  tres- 
passer upon  the  company's  premisea;  and 
if  not,  then  the  defendant  and  its  servants 
owed  her  the  duty  of  exercising  reasonable 
and  ordinary  care  and  diligence  t«  avoid 
injury  to  her.  We  do  not  think  they  exer- 
cised any  such  care  or  diligence,  but  really 
they  were  guilty  of  gross  n^ligence.     Tlie 

Giaintiff  was  not  standing  in  a  straight 
He  between  the  place  where  the  trunks 
I  lay  on  the  platform  and  the  place  on  the 
'  platform  from  which  they  were  to  be  taken 
into  the  baggage  car;  and  the  men  moving 
the  trunks  had  to  move  the  same  out  of  a 
straight  line,  and  up  a  slightly  inclined 
plane,  in  order  to  strike  the  phiintiff.  There 
was  plenty  of  room  on  the  platform  and  in 
n  straight  line,  within  which  the  trunks 
might  have  been  moved  from  where  they  lay 
to  the  ba£:gage  car  without  molesting  the 
plaintiff. 

Although  servants  in  charge  of  a  loco- 
motive were  guilty  of  negligence  in  not 
ringing  and  whistling  on  approaching  the 
station,  it  waa  held  in  Langan  v,  St.  Louis, 
I,  M.  4  S.  R.  Co.  5  Mo.  App.  311,  that 
a  person  who  had  gone  to  the  station  to 
see  his  friend  off  and  to  help  him  carry  hia 
trunk  could  not  recover  for  injuries,  the  re- 
sult of  an  accident,  the  immediate  cause 
of  which  was  his  own  negligence  in  stand- 
ing on  the  platform  at  a  moment  when  he 
knew  that  a  train  was  about  to  arrive,  in 
such  proximity  to  the  tracks  and  in  such  a 

riition  that  he  was  liable  to  be  and  waa 
fact  struck  by  the  buffer  of  a  locomotive. 
"Waiving  all  questions  of  pleading  in  this 
ease,"  says  the  court,  "there  is  no  evidence 
that  the  engineer  or  fireman  saw  plaintiff 
until  the  very  instant  that  he  was  struck, 
or  that  they  were  guilty  of  negligence  in  not 
seeing  him,  or  in  not  stopping  the  train." 
J.  D.  O. 
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deplorable  injury  which  occurred  to  him. 
That  precaution,  so  clearly  necesaary  to  one 
in  his  poeitioD,  he  failed  to  take,  and  we  And 
no  warrant  in  law  for  requiring  tlie  de- 
fendant to  bear  any  of  the  consequences  of 
his  negligence.  Thomp.  Neg.  §S  1600, 
1838;  29  Uyo.  SOT  et  acq.;  Chicago,  R.  I.  4 
P.  R.  Co.  V.  Houston,  95  U.  S.  697,  24  L. 
cd.  o42,  7  Am.  Xeg.  Cas.  346;  Pennsylvania 
R.  Co.  V.  Bell,  122  Pa.  58,  15  Atl.  661. 

Althougli  the  trial  court  did  not  express- 
ly base  its  direction  to  the  jury  to  return  a 
verdict  for  tlie  defendant  on  the  contribu- 
tory negligence  of  the  plaintiff,  we  think  it 
might  properly  have  done  so  on  that  addi- 
tional ground.  Iklitchell  v.  New  York,  L. 
E.  k  W.  R.  Co.  146  U.  S.  613,  36  L. 
ed.  1064,  13  Sup.  Ct.  Hep.  259;  Tucker 
V.  Baltimore  A.  0.  R.  Co.  8  C.  C.  A.  416, 
8  U.  S.  App.  491,  69  Fed.  963;  Chicago,  R. 
I.  ft  P.  R.  Co.  V.  Houston,  95  U.  S.  702,  24 
L,  ed.  542;  Bancroft  v.  Boston  &  W.  E. 
Corp.  97  MasH.  278,  3  Am.  Neg.  Cas.  766. 

The  judgment  of  the  District  Court  is  af- 
firmed. 

Parker,  McFle,  and  Mechem,  JJ.,  con- 


Dismissed  by  the  Supreme  Court  of  the 
United  States,  May  1,  1014.  (234  U.  S.  767, 
■  58  L.  ed.  1583,  34  Sup.  Ct.  Rep.  877.) 


UNITED   STATICS   SUPREME   COURT. 

FREMONT  WEEKS,  Plff.  in  Err., 


UNITED  STATES. 


Searches   and    seUurea   —   use   ot   evi- 
denco  wrongfully  obtained. 

1.     The     immunity     from     unreasonable 
scaithes    and    seizures    afforded    by    U.    S. 


Const.,  4th  Amend.,  has  been  denied  the  ac- 
cused in  a  criminal  prosecution  in  a  Federal 

district  court  where  that  court  has  refused 
the  accused's  Buasonablc  application  for  tlie 
return  of  his  letters  and  private  doeumenta 
seized  in  his  house  in  his  absence,  by  a  Uni- 
ted States  marshal  holding  no  warrant  for 
his  arrest  and  none  for  the  search  of  his 
premises,  and  has  permitted  their  use  in  ev- 
idence at  the  trial. 
Same  —  protection  against  misconduct 

of  police  officers. 

2.  Protection  against  individual  miscon- 
duct of  municipal  police  oiEcers  not  acting 
under  any  claim  of  Federal  authority  is  not 
afforded  by  the  guaranty  of  U.  S.  Const.,  4th 
Amend.,  of  immunity  from  unreasonable 
searches  and  seizures,  but  the  limitations 
of  such  amendment  reach  only  the  Federal 
government  and  its  agents. 

(February  24,  1014.) 

F'RROR  to  the  District  Court  of  the 
t  United  States  for  the  Western  District 
of  Missouri  to  review  a  judgment  convict- 
ing defendant  of  unlawfully  using  the  mails 
in  aid  of  a  lottery  or  gift  enterprise. 
Reversed. 

The  facts  are  stated  in  the  opinion. 
Mr.  Martin  J.  O'Donnell,  for  plaintiti 

The  decision  of  the  district  court  deny- 
ing defendant's  petition  to  return  his  prop- 
erty and  private  papers  after  it  had  taken 
jurisdiction  of  the  subject-matter  set  forth 
in  the  petition,  and  found  that  such  private 
papers  had  come  into  the  possession  of 
the  government  as  a  result  of  its  own  un- 
lawful acts,  in  violation  of  its  own  Con- 
stitution, is  reversible  error. 

Adams  V.  New  York,  192  U.  S.  585,  48 
L.  ed.  57S,  24  Sup.  Ct.  Rep.  372;  Bovd  v. 
United  States,  IIS  U.  S.  616,  29  L.  ed.  746. 
6  Sup.  Ct.  Eep.  524;  Hale  t.  Henkel,  201 
U.  S.  43,  60  L.  ed.  652,  26  Sup.  Ct.  Rep. 
370;  United  States  v.  Mounday,  208  Fed. 
186;  United  States  v.  McHie,  198  Fed.  580. 
194  Fed.  894;  United  States  v.  Wilson,  183 


Xote.  —  Adtnlaiiiblllty  agalnut  defend- 
ant of  documentu  or  artlelea  taken 
from  lilm. 

This  note  is  supplementary  to  the  notes 
to  State  V.  Edwards,  50  L.R.A.  465;  State 
V.  Fnller,  8  L.R.A.(N.S.)  762;  and  People 
V.  Campbell,  34  L.R.A.  |N.S.)    58. 

As  to  incriminating  evidence  furnished 
by  defendant  acting  under  compulsion,  see 
note  to  SUte  v.  Turner,  32  L.R.A.(K.S.) 
772. 

As   to    whether   merely   demanding    that  ; 

accused  produce  an  incriminating  document 

is  a  violation  of  his  privilege,  see  note  to 

Gillespie  v.  State.  35  L.R.A.(N.S,)    1171. 

Upon    the    question    whether    records    of 


evidence  against  him  in  a  criminal  prosecu- 
tion, see  note  to  State  v.  Pence,  25  L.R.A. 
(N.S.1   818. 

As  to  the  right  of  an  officer  in  executing 
criminal  process,  to  take  possession  of  evi- 
dentiary articles,  see  note  to  Getchell  t. 
Page,  18  L.R.A.(N.S.)   253. 

Effect  of   illegality  of  taking. 

Supplementing  note  in  34  L.R.A. (N.8.) 
59. 

The  recent  cases  are  in  accord  with  the 
rule  announced  in  the  earlier  notes  on  this 
question,  to  the  effect  that  mere  itl^^lity 
in  the  taking  of  documents  or  articles  from 
one  cliarged  with  a  crime  does  not  render 
such  documents  or  articles  inadmissible  in 
evidence    against    hitn,    unless    they    were 
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Fed.  338;  United  SUte*  t.  Milla,  1S5  Fed.  i 
318;  Wiie  v.  Milla,  220  U.  S.  549,  56  L, 
cd.  579,  31  Sup.  Ct.  Rep.  607;  Wibp  v.  I 
Henkel,  220  U.  S.  660,  35  L.  ed.  581,  31 1 
Sup,  Ct,  Rep.  51)9. 

The  reocption  in  evidence  of  tlie  property 
and  papers  seized  by  officers  of  the  govern-  ' 
ment,  after  the  court  had  inquired  into  and 
found  that  they  had  been  bo  seized,  was 
reveraihle  error. 

3  Bl.  Com.  p.  256;  4  Bl.  Com.  pp.  180, 
223;  Boyd  v.  United  SUtes,  IIG  U.  S.  fll8, 
20  L.  ed.  746,  6  Sup.  Ct.  Rep,  524 ;  Broom, 
Legal  Maxims,  7th  ed.  227 :  CounBelraan 
V,  Hitchcock,  142  U,  S.  547,  35  L.  ed.  1110, 
3  Inters,  Com.  Bep.  816,  12  Sup.  Ct.  Rep. 
105;    Ex   parte  Jackson,   96   U.  S.   727,   24 


L.  ed.  877;  Gindrat  v.  People,  13S  111.  103, 
27  N,  E.  1086;  1  Greenl.  Ev.  |  245a; 
Marshall  v,  Riley,  7  Ga,  367;  3  Bl  Com. 
p.  238,  note  I ;  Rusher  v.  State,  04  Ga.  3?6, 
47  Am,  St.  Rep,  175.  21  S.  E.  594;  Shield* 
V.  State,  104  Ala.  35,  53  Am.  St.  Rep.  17, 
16  So.  85,  9  Am.  Crira.  Rep.  140;  State  v. 
Flynn,  36  N.  H.  64;  Thornton  v.  State, 
117  Wis.  338,  B8  Am,  St.  Rep.  924,  03  X 
W.  1107;  Underwood  v.  State,  13  Ga.  App. 
206,  78  S.  E.  1103;  United  States  v,  Wong 
Quong  Wong,  04  Fed.  832;  4  Wigmore,  Ev. 
S§  2251.  2270;  2  Wharton,  Crim.  Ev.  lOtli 
ed.  §  616f,  p.  1078. 

The  common-law  rules  of  evidence  eni- 
l)odied  in  the  Conatitution  have,  by  being 
80  embodied,  been  clothed  with  the  dignity 


taken  from  him  under  such  circumstances 
that  their  admission  would  violate  his  con- 
stitutional right  not  to  be  required  to  fur- 
ni^  evidence  against  himself.  Thus,  on  a 
prosecution  for  keeping  cocaine  with  in- 
tent to  sell  it,  a  bottle  of  cocaine  found 
□n  the  defendant's  person  is  admissible  in 
evidence  againat  him.  notwithstanding  it 
waa  obtained  by  an  unlawful  search  of  bis 
person,  and  by  force  or  threat  of  shooting. 
State  V.  Sutter,  71  W,  Va.  371,  43  1..R.A, 
(N,S.)   309,  76  S.  E.  811. 

And  a  leaf  torn  from  a  book,  on  which 
one  under  arreat  charged  with  a  crime 
wrote  an  offer  of  money  to  the  special 
ugent  who  had  arrested  him,  if  the  latter 
would  "keep  quiet"  about  the  matter,  and 
the  book  itself  from  which  the  leaf  was 
torn,  are  adniissibtc  in  evidence  a^ainRt  the 
uccused,  although  they  were  forcibly  taken 
from  him  hv  the  special  agent.  State  v. 
Reese,  —  Utah,  — ,  140  Pac.  128.  The 
rourt  said:  "While  we  do  not  wish  to  be 
understood  as  unconditionally  approving 
the  use  of  force  in  taking  property  from 
(me  who  is  accused  of  an  offense,  yet 
we  cannot  interfere  with  convictions  which 
are  otherwise  regular,  proper,  and  li^al 
for   matters   of    this   character," 

As  stated  in  Res  v.  Honan,  28  Ont,  I., 
Rep.  484;  "Tlie  question  is  not,  By  what 
means  was  the  evidence  procured!  but  is 
whether  the  things  proved  were  evidence." 
And,  accordingly,  articles  consisting  of 
slips  and  racing  forms  and  other  papers 
apparently  used  for  the  purpose  of  record- 
ing bets,  found  on  the  person  and  upon  the 
premises  of  one  accused  of  keeping  a  com- 
mon betting  house,  and  seized  by  police 
fon  stables,  aro  admissible  in  evidence 
against  him,  although  the  oflicers  entered 
the  premises  and  seized  the  articles  iltegal- 

Jy. 

And  neither  the  constitutional  provision 
against  unlawful  searches  and  seizures,  nor 
that  against  compelling  an  accused  to  give 
evidence  against  himself,  is  violated  by  the 
admission  in  evidence  against  sn  accused, 
of  a  letter  written  by  him  to  his  wife,  and 
obtained  by  an  illegal  search  of  his  premises 
( SUte  V.  Wallace.  182  N.  C.  822,  78  S.  E. 
1)  ;  or  of  articles  taken  and  carried  away 
I„R.A.1915B, 


from  his  premises  by  the  sheriff  and  coun- 
ty attorney,  without  his  knowledge  or 
consent  (State  v,  Rt^ne,  115  Minn.  204, 
132  X.  W.  5). 

So.  "the  evidence  obtained  by  an  illegal 
search  of  the  bouse  of  the  accused  is  ad- 
missible against  him.  This  has  been  re- 
peatedly held  by  this  court  and  the  su- 
preme court,"  Young  v.  State,  12  Ga.  App. 
86,   76   S.   E.   753. 

And  letters  procured  from  an  accused  by 
oflicers  who  went  to  his  house  tor  the  pur- 
pose of  getting  front  him  other  papers  are 
not  inadmissible  in  evidence  against  htm 
on  the  ground  that  they  were  procured  by 
an  unlawful  search  and  seizure,  where  the 
accused  did  not  seriously  resist  the  search 
that  was  made.  I,.tim  Yan  v.  United  States, 
115  C.  C.  A.  122,  193  Fed.  C70.  The  court 
said:  "tt  will  be  premised  that  the  objec- 
tion to  receiving  the  letters  in  evidence  as 
being  private  papers  taken  without  the  ac- 
cused's assent  was  raised  for  the  first  time 
in  the  trial  of  the  cause  for  the  offense 
charged.  The  question  was  not  in  any  way 
made  or  interposed  in  any  attempt  to  re- 
sist an  unlawful  seizure  of  the  documents. 
Indeed,  it  does  not  appear  that  plaintiff  in 
error  [the  accused]  seriously  resisted  the 
search  that  was  made.  Under  auch  cir- 
cumstances, it  -has  twen  held  by  the  Su- 
preme Court  of  the  United  States  (Adams 
V.  Xcw  York.  192  U.  S.  585.  48  L,  cd.  575, 
24   Sup.   Ct.   Rep.   372)    that   such    papers 


competent  as  proof  tending  to  sliow  the 
guilt  of  the  accused,  although  they  may 
have  come  into  the  possession  of  the  of- 
ficers   irregularly,    or    by    compulsory    proc- 

And  on  a  prosecution  for  illegally  sell- 
ing intoxicating  liquors,  the  Federal  'liquor 
license  issued  to  the  defendant  is  admissible 
in  evidence  against  him,  although  it  was  ob- 
tained by  the  state  by  stealth.  Ni\on  v. 
State,  02  Neb,   115.   138  N,   W.   130. 

Likewise,  on  a  prosecution  for  a  viola- 
tion of  the  prohibition  laws,  evidence  of 
the  finding  'of  twenty-eight  half-pint  bot- 
tles of  whisky  in  the  defendant's  valise  is 
admisHible,  even  though  the  search  made 
bv  the  parties  arresting  him,  which  dis- 
closed these  bottles,  may  have  been  illegal. 
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of  a  fundamental  law;  and  the  application 
of  the  same,  under  tlie  ConHtitution  ia  not 
limited  bj  the  niles  of  the  common  law. 
Boyd  V.  United  States.  116  U.  S.  Q16, 
29  L.  ed.  746,  8  Sup.  Ct,  Rep.  524;  Black, 
Const,  k  Interpretation  of  Laws,  p.  S2; 
Bram  v.  United  States,  168  U.  S.  532,  S42, 
43  L.  ed.  5G8,  573,  18  Sup.  Ct.  Hep.  183, 
10  Am.  Crim.  Rep.  547;  Brown  v.  Walker, 
161  U.  S.  596,  507,  40  L.  ed.  820.  82t,  5  In- 
ters. Com.  Rep.  369,  16  Sup.  Ct.  Rep.  644; 
Counselman  v.  Hitchcock,  142  U.  S.  547,  35 
L.  ed.  1110,  3  Inters,  Com.  Rep.  816,  12  Sup. 
Ct.  Rep.  195;  Emer>''s  Caee,  107  Mass.  172, 
9  Am.  Rep.  22;  Entick  v.  Carrington,  19 
How.  St.  Tr.  1029;  People  ex  rel.  Hackley 
V.  Kelly,  24  N.  Y.  74;  Sohm,  Institutes  of 


Roman  Law,  2d  ed.  p.  30;  Hiayer,  Er.  263, 
276. 

Messrs.  Jolin  W.  Davis  and  V>.  T.  Dent. 
Hon,  Aaeiatant  Attorney  General,  for  the  de- 
fendant in  error; 

The  question  is  no  longer  open. 

Adams  v.  New  York,  192  U.  S.  685,  4S 
L.  ed.  575,  24  Sup.  Ct.  Rep.  372;  Hale  t. 
Henkel,  201  U.  S.  43,  50  L.  ed.  652,  26  Sup. 
Ct.  Rep.  370;  American  Tobacco  Co.  v. 
WerckmeiBter,  207  U.  S.  284,  302,  52  L.  ed. 
208,  218.  28  Sup.  Ct.  Rep.  72,  12  Ann,  Cas. 
593;  Holt  V.  United  States.  218  U.  S.  245, 
252,  54  L.  ed.  1021,  1030,  31  Sup.  Ct.  Rep. 
20,  20  Ann.  Cas.  1138;  United  States  v. 
Wilson,  163  Fed.  338;  Ilardesty  v.  United 
States,  91  C.  C.  A.  1,  304  Fed.  420. 


Martin  t.   State,   1   Ala.   App.  215,   56   So. 
3. 

And  on  a  prosecution  for  having  poeseB- 
sion  of  intoxicating  liquors  with  the  in- 
tent to  sell  them,  it  does  not  constitute  a 
legal  objection  to  the  admiasibility  of  the 
evidence  of  officers  that,  on  the  day  of  the 
alleged  offense,  they  went  to  the  defendant's 
premises  to  execute  a  search  warrant,  and 
there  found  certain  intoxicating  liquors, 
etc.,  that  the  search  warrant  was  illegally 
issued,  or  the  officers  in  serving  it  exceeded 
their  authority.  "The  accepted  rule  is  that 
the  admissibility  of  evidence  is  not  affected 
bj  the  illegality  of  the  means  through 
which  the  witncBSeB  were  enabled  to  obtain 
the  evidence."  Silva  v.  State,  8  Okla. 
Crim.  Hep.   97,  118   Pac.   199. 

The  case  of  Weeks  v.  Unitkd  SrATEs,  it 
will  be  noted,  is  not  necessarily  opposed  to 
any  of  the  above  decisions,  as  the  United 
States  Supreme  Court  expressly  states  that 
this  is  not  the  case  of  teBtimon;  offered  at 
a  trial,  where  the  court  is  asked  to  stop 
and  consider  the  illegal  means  by  which 
proofs  otherwise  competent  were  obtained; 
but,  in  this  case,  the  defendant  had  made  a 
seasonable  application,  before  trial,  for  the 
return  to  him  of  letters  and  private  docu- 
ments seized  in  his  house  in  violation  of 
hie  constitutional  rights,  and  it  was  held 
that  the  court  below  should  have  restored 
these  papers  to  the  aecnsed;  that  its  re- 
fusal of  his  application  for  their  return 
involved  a  denial  of  his  constitutional 
rights,  and  that,  in  holding  them  and  per- 
mitting their  use  upon  the  trial,  it  com- 
mitted prejudicial  error. 

In  United  States  v.  McHic,  194  Fed.  894, 
the  court  granted  an  application  by  a  cor- 
poration which  was  not  itself  one  of  the 
defendants,  for  a  return  of  its  property 
which  had  been  seized  in  an  unlawful  raid 
on  an  alleged  bucket  shop  conducted  by^  it, 
and  was  held  for  use  as  evidence  against 
the  defendants,  who  were  the  individual 
agents  and  servants  of  the  company.  But 
in  United  SUtes  v.  McHie,  196  Fed.  580, 
it  appears  that,  at  the  time  the  order  was 
entered  directing  tlie  surrender  of  the  prop- 
erty to  the  company,  the  district  attorney 
filed  a  petition  for  its  retention  or  im- 
L,R.A.1913lf, 


pounding  in  t)ie  custody  of  the  clerk  for 
use  upon  the  coming  trial,  whereupon  the 
court  entered  au  order  impounding  the 
property  for  use  upon  the  trial,  with  leave 
to  the  defendants  to  apply  to  vacate  such 
order.  And  in  this  case,  the  court  denied  ft 
motion  by  the  company  to  set  aside  the 
order  thus  impounding  its  property,  holding 
that  it  bad  power  to  impound  property  un- 
lawfully or  irregularly  taken  by  govern- 
ment officers,  even  though  the  property  be- 
longed to  a  stranger  to  the  prosecution, 
where  such  impounding  was  necessary  to 
the   administration   of   justice. 

But  in  a  prosecution  for  keeping  in- 
toxicating liquors  on  band  at  his  place  of 
business,  evidence  as  to  the  finding  of  such. 
liquors  in  the  defendant's  safe  is  inad- 
missible, where  he  was  illeg-ally  arrested 
without  a  warrant  merely  on  suspicion, 
and  taken  to  the  police  barracks,  and  there, 
in  the  presence  of  the  solicitor  of  the  city 
court  and  of  several  policemen,  was  ordered 
to  give  up  his  keys  tothe  safe,  and,  upon  his 
refusal  to  do  so,  the  oiTicers  caught  hold  of 
hiui,  and  forcibly  and  against  his  will  and 
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lence,  took  the  keys  from  his  pocket,  and, 
leaving  him  in  custody  at  the  barracks,  went 
to  his  place  of  business,  secured  a  lock- 
smith to  turn  the  combination  of  the  safe. 
and,  when  this  was  done,  unlocked  tho 
safe  with  the  keys  thus  secured  from  the 
person  of  the  accused  for  that  purpose,  and 
found  and  seized  the  intoxicating  liquors: 
the  accused,  by  such  conduct  on  the  part  of 
the  officers,  having  been  compelled  to  give 
evidence  tending  to  criminate  himself  in 
violation  of  the  constitutional  provision. 
Underwood  v.  State,  13  Ga.  App,  206,  7S 
S.  E.   1103. 

And  in  Scott  v.  State,  14  Ga.  App.  801!.  82 
S.  E.  376,  a  prosecution  for  burglary,  the 
court  said:  Evidence  of  guilt  which  the 
defendant,  either  directly  or  indirectly,  ia 
compelled  to  disclose  by  an  unlawful  search 
and  seizure  of  his  person  under  illegal  ar- 
rest, is  not  admissible  in  a  criminal  prose- 
cution of  the  person  thus  illegally  arrested." 

And  to  like  effect  is  V/right  v.  SUte,  9 
Ga.  App.  266,  70  S.  E.  1126,  which  was  a. 
prosecution  for  carrying  a  concealed  weapon. 
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Mr.  Justice  Day  delivered  the  opinion  of 
the  court: 

An  indictment  was  returned  against  the 
plaintiff  in  error,  defendant  below,  and  here- 
in so  designated,  in  the  district  court  of 
the  United  Statea  for  the  western  district 
of  Missouri,  containing  nine  counts.  The 
seventh  count,  upon  which  a  conviction  was 
had,  charged  the  use  of  the  malls  for  the 
purpose  of  transporting  certain  coupons  or 
tickets  representing  chances  or  sliares  in  a 
lottery  or  gift  enterprise,  in  violation  of 
S  213  of  the  Criminal  Code  [35  Stat,  at  L. 
112B,  chap.  321,  U.  S.  Coinp.  Stat.  Supp. 
1611,  p.  16S2].  Sentence  of  tine  and  im- 
ptiaonment  was  imposed.  This  writ  of  error 
is  to  review  that  judgment. 


The  defendant  was  arrested  by  a  police 
officer,  BO  far  as  the  record  sboMS, without 
warrant,  at  the  Union  Station  in  Kansas 
Citj,  Missouri,  where  he  was  employed  by 
an  express  company.  Other  police  officers 
had  gone  to  the  house  of  the  defendant,  and 
being  told  by  a  neighbor  wliere  the  key  was 
kept,  found  it  and  entered  the  house.  They 
searched  the  defendant's  room  and  took  pos- 
session of  various  papers  end  articles  found 
there,  which  were  afterwards  turned  over 
to  the  United  States  marshal.  Later  in 
the  same  day  police  officers  returned  with 
the  marshal,  who  thought  he  might  find 
additional  evidence,  and,  t!eing  admitted  by 
in  the  house,  probably  a  boarder, 
response  to  a  rap,  the  marshal  searched 


In  Underwood  v.  State,  supra,  however, 
the  court  said:  "True,  the  officers  might 
have  gone  t«  the  safe  anii,  without  a  war- 
rant, broken  it  open;  and  in  that  event  the 
testimony  probably  might  have  been  ad- 
missible; but  they  did  not  pursue  that 
course.  They  forced  the  accused  to  give  up 
his  keys.  In  other  words,  they  forced  him 
to  give  into  their  possession  the  means  of 
discovering  the  incriminating  fact.  It  is 
wholly  immaterial  that  they  might  have 
discovered  the  incriminating  fact  otherwise. 
We  are  simply  discussing  the  method  em- 
ployed by  the  officers  to  compel  the  ac- 
cused to  furnish  the  means  wherebv  the 
incriminating  evidence  was  discovered." 

Prosecution  for  carrying  concealed  weapons. 
Supplementing   note   in   34   L.R.A.  (N.S.) 

In  Wright  v.  State,  anpra.  the  court  also 

Miid :  "Where  evidence  is  incidentally  dis- 
closed by  an  unlawful  search  or  aeinure, 
it  is  not  thereby  necessarily  rendered  inad- 
missible; but  where  the  sole  object  of  the 
search  and  seizure  was  to  obtain  that  very 
evidence,  and  the  defendant  was  thus  invol- 
untarily compelled  (in  obedience  to  the 
will  and  act  of  another)  to  reveal  the  evi- 
dence of  a  crime,  which  he  would  not  have 
disclosed  but  for  the  fact  that  his  volition 
was  nullilied  or  supplanted  by  that  of 
another  who  enforced  disclosure,  the  evi- 
dence so  obtained  should  not  be  received 
against  tlic  accused  on  his  trial."  And 
further:  "The  criterion  by  which  to  de- 
termine as  to  the  admissibility  of  testimony 
obtained  by  reason  of  an  illef^al  search  of 
the  defendant's  person  is,  Who  furnished 
the  evidence?  If  the  evidence  of  guilt 
which  it  is  sought  to  introduce  would  not 
have  been  disclosed  ejtcept  by  the  defend- 
ant's being  forced  to  disclose  the  incrimi- 
natory fact,  then  the  fact  or  facts  disclosed 
against  the  will  of  the  accused  are  inad- 
missible against  him." 

But  evidence  of  the  finding  by  an  officer 
of  a  concealed  pistol  on  the  person  of  the 
defendant  is  admissible  in  a  prosecution  for 
carrying  a  concealed  weapon,  where  the  de- 
fendant, prior  to  the  discovery  of  the  pistol 
IiJl.A.l!)]5B. 


on  his  person,  had  been  lawfully  arrested 
bv  the  officer  under  a  warrant  for  another 
ofTensc.  Pitts  v.  State,  14  Ga.  App.  283. 
80  S.  E.  510.  The  court  said  that  while 
"the  obtaining  of  self-incriminating  evi- 
dence by  illegal  seizure  and  search  of  the 
defendant's  person  must  be  regarded  as 
compelling  him  to  furnish  testimony  against 
himself,  and  evidence  thus  obtained  is  with- 
out probative  value  against  him,"  yet  "when 
evidence  of  one's  guilt  of  carrying  a  deadly 
weapon  is  obtained  by  a  search  of  his 
person  while  he  is  in  the  legal  custody 
of  an  officer,  itnder  arrest  for  a  different 
offense,  and  the  search  is  necessary  in 
order  to  disarm  the  prisoner,  for  the  safety 
of  the  officer,  the  evidence  is  not  illegal." 

Shoes   taken   to   compare   with   tracks. 

SupplemenUug  note  in  34  UR.A.(N.S.) 
03. 

For  cases  involving  the  question  whether 
compelling  accused  to  place  his  toot  in  a 
track  for  purposes  of  comparison  violates 
the  eonstitutiona!  provision  against  self- 
incrimination,  see  note  to  State  v.  Turner, 
32  L.R.A.(N.S.l    772. 

The  admission  in  evidence  against  one 
charged  with  murder,  of  one  of  his  shoes, 
and  testimony  as  to  the  similarity  of  the 
track  made  by  it  to  tracks  found  going  to 
and  from  the  place  where  the  body  of  the 
victim  was  found,  does  not  violate  the  con-  ' 
stitutional  right  of  the  defendant  not  to 
be  compelled  to  be  a  witness  against  him- 
self, although  the  chief  of  police  ordered  the 
defendant,  while  in  jail,  to  take  off  bis  shoe 
and  give  it  to  him  (the  officer),  and  the 
defendant  did  so,  and  the  shoe  was  then 
compared  with  the  tracks  found,  and  was 
put  on  the  foot  of  another  person  who 
made  a  track  beside  one  of  those  found, 
for  comparison.  State  v.  Mcintosh,  94 
S.  C.  439,  78  S.  E.  327. 

Xor  is  the  constitutional  provision  that 
an  accused  shall  not  be  compelled  to  give 
evidence  against  himself  violated  by  the  ad- 
mission against  him  of  testimony  as  to  the 
result  of  a  comparison  of  his  shoes  with 
footprints  found  at  the  scene  of  the  crime, 
where    the    accused,    upon    being   taken    to 
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tlie  defendaut's  room  and  carried  awa;  cer- 
tain letters  and  envelops  found  in  the  draw- 
er of  a  cliiffouier.  X^thcr  the  marshal 
nor  the  poliee  officer  had  a  BeaToh  warrant. 
The  defendant  filed  in  the  cause  before 
the   time   for  trial   the  following   petitioD: 

Petition  to  Beturn  Private  Papcra,  Books, 
and  Otlicr  Property. 

Kon-  conies  defendant  and  states  that  he 
Is  a  citiicn  and  resident  of  Kansas  City, 
MisBOuri,  and  that  he  res  idea,  owns,  and 
occupies  a  home  at  1834  Penn  street  in  said 

that  on  the  21st  day  of  December,  JSll, 
while  plaintiff  was  absent  at  his  daily  vo- 
cation, certain  oH^cera  of  the  g:overnment 
irhose  names  are  to  plaintifT  nnknown,  un' 
lantully  and  without  warrant  or  authori- 
ty so  to  do,  broke  open  the  door  to  plain. 
tilT's  said  home  and  seized  all  of  his  books, 
letters,  money,  papers,  notes,  evidences  of 
indebtedness,  stock,  certilicates,  insurance 
policies,  deeds,  absti'acts,  and  other  muni- 
ments of  title,  bonds,  candies,  clothes,  and 
other  property  in  said  home,  and  this  in 
violation  of  §S  11  and  23  of  the  Constitu- 
tion of  JlisBouri,  and  of  the  4th  and  5th 
Amendments  to  the  Constitution  of  the 
United  States; 


That  the  district  attorney,  marshtl,  and 
clerk  of  the  United  States  court  for  tha 
western  district  of  Missouri  took  the  above- 
described  property  so  seized  into  their  pos- 
session, and  have  failed  and  refused  to  re- 
turn to  defendant  portion  of  same,  to  wit: 

One  (1)  leather  grip,  value  about  $7; 
one  (1)  tin  box  valued  at  iS;  one  (1|  Pet- 
tis county,  Missouri,  bond,  value  £500; 
tliree  (3)  mining  stock  certificates  which 
defendant  is  unable  to  more  particularly 
describe,  valued  at  $12,000;  and  certain 
stock  certificates  in  addition  thereto,  issued 
by  the  San  Domingo  Mining,  Loan,  &,  Invest- 
ment Company;  about  $75  in  curieacy;  one 
(1)  newspaper  published  about  1790,  an 
heirloom;  and  certain  other  property  which 
plaintiff  is  now  unable  to  describe. 

That  said  property  is  being  unlawfully 
and  improperly  held  by  said  district  at- 
torney, marshal,  and  clerk,  in  violation  of 
defendant's  rights  under  tbe  Constitution  of 
the  United  States  and    the    state    of    Mis- 

That  said  district  attorney  purposes  to 
use  said  books,  letters,  papers,  certificates 
of  stock,  etc.,  at  the  trial  of  the  above- 
entitled  cause,  and  that  by  reason  thereof 
and  of  the  facts  above  set  forth  defendant's 
rights  under  the  amendments  aforesaid  to 
the  Constitution  of  Missouri  and  the  Unit- 


tliat  place,  and  asked  by  an  oflicer  to  take 
off  his  shoi's,  did  so  willingly  and  volun- 
tarilv,  and  surrendered  them  to  the  officer. 
State  v.  Sirniar,  40  Utah,  525,  122  Pac. 
743. 

And  in  State  v.  Thompson,  101  N.  C. 
338,  TO  S.  E.  249,  it  is  held  gcuerally  that 
the  admission  of  evidence  as  to  the  conclu- 
sions of  witnesses  who  have  compared 
tracks  foimd  at  the  place  where  a  crime 
has  been  committed,  with  the  shoes  worn 
by  a  person  suspected  of  having  committed 
the  crime,  or  one  under  arrest  therefor,  is 
not  considered  as  making  such  person  fur- 
nish evidence  against  himself,  and  does  not 
violate  bis  constitutional  right  "not  to  be 
couipi'lled  to  give  evidence  against  himself." 

Miscellaneous. 

Supplementing  note  in  34  L.R.A.fN.S.) 
64. 

''It  does  not  affect  the  admissibility  of 
letters  and  documents  to  show  that  they 
were  taken  from  the  person  of  the  defend, 
ant  at  the  time  of  bis  arrest."  State  v. 
Wilkins,  —  Or.  — ,  142  Pac.  58i). 

So,  a  letter  found  on  the  person  of  one 
charged  with  a  crime  at  the  time  of  his 
arrest,  which  be  admits  having  written 
iXioum  V.  Com.  128  Ky.  685,  108  S.  W. 
04d),  or  an  envelop  found  in  the  possession 
of  one  charged  with  forgery,  on  which  he 
had  written  the  names  which  he  is  alleged 
to  have  forged  on  another  paper  {VVliorton 
V.  State,  —  Tex.  Crim.  Eep.  — ,  1.^2  S.  W. 
L.R.A.]91oB. 


1082), — is  admissible  in  evidence  against 
the  accused. 

And  on  a  prosecution  for  theft,  money 
and  a  clatli  bag  or  sack  taken  from  the 
person  of  the  defendant  when  he  was  ar- 
rested are  admissible  in  evidence  against 
him,  together  with  testimony  of  the  officer 
making  the  arrest  as  to  the  taking  of  the 
property  off  the  defendant,  and  testimony 
of  the  prosecuting  witness  as  to  the  iden- 
tity of  the  sack  as  the  one  in  which  he 
kept  his  money  when  it  was  stolen,  and  aa 
to  the  denomination  of  the  bills  lost  by 
him,  which  tallied  with  the  money  taken 
off  the  defendant.  Coleman  v.  State,  — 
Tex.  Crim.  Rep.  — ,  160  S.  W.  1177. 

The  admission  in  evidence  against  a  pris- 
oner charged  with  murder,  of  a  letter  writ- 
ten by  him  to  bis  mother,  which  waa  inter- 
cepted in  the  hands  of  the  jail  keeper,  is 
not  a  violation  of  either  the  constitutional 
provision  against  unreasonable  search,  or 
that  against  compelling  one  in  a  criminal 
case  to  be  a  witness  a^^aiust  himself,  as 
"these  provisions  do  not  relate  to  such  an 
instance."  State  v.  Booker,  08  W.  Va.  8, 
99  S.  E.  205. 

And  compelling  a  druggist  on  trial  for 
unlawfully  selling  spirituous  liquors,  to 
produce,  in  order  that  tbey  may  be  us^  aa 
evidence  against  him,  the  physicians'  orders 
and  prescriptions  on  which .  he  has  made 
sales  of  such  liquors,  and  which  he  baa 
preserved  as  ri^quired  by  Bta.tute,  doea  not 
violate  tbe  constitutional  provision  a^inst 
eolnpelting    an    accused    to    bo    ft    witness 
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ed  Stat«a  havg  been  and  will  be  Tiolated  un- 
less tlie  court  Older  the  return  prated  for; 

Wlierefore,  defendant  prays  that  said  dis- 
trict attorney,  maraliRl,  and  clerk  be  noti- 
fied, and  tliat  the  court  direct  and  order 
said  district  attarncy.  marsliat,  and  elcrk, 
to  return  said  property  to  said  defendant. 

Upon  cangideration  of  the  petition  the 
court  entered  in  the  cause  an  order  direct- 
ing the  return  of  such  property  as  was  not 
pertinent  to  the  charge  against  the  defend- 
ant, but  denied  the  petition  as  to  pertinent 
natter,  reserving  the  right  to  pass  upon 
the  pertinency  at  a  later  time.  In  obedi- 
ence to  tlie  order  tlie  district  attorney  re- 
turned part  of  the  property  taken,  and  re- 
tained the  remainder,  concluding  a  list  of  I 
the  latter  with  the  atatement  that,  "all  of 
which  last  above-described  property  ia  to 
be  used  in  evidence  in  the  trial  of  the  above- 
entitled  cause,  and  pertains  to  the  alleged 
sale  of  lottery  tickets  of  the  cor-pany 
above  named." 

After  the  jury  had  been  awom  and  before 
any  evidence  had  been  given,  t)ie  defei.dant 
again  urged  hia  petition  for  the  retnrn  of 
hie  property,  Khich  was  denied  by  the  court. 
Upon  the  introduction  of  such  papers  dur- 
ing tlie  trial,  the  defendant  olijected  on  the 
ground  that  the  papers  had  been  obtained  : 
without  a  seaich  warrant,  and  by  breaking 

against  himself,  bb  such  documents  are 
not  his  private  papers  within  the  meaning 
of  the  provision,  but  are  quasi  public  docu- 
ments. State  V.  Davis,  C(*  \V.  Va,  142,  3i 
L,K.A.(N.S.)  501,  09  S.  E.  639,  Ann.  Cas. 
iai2A,  996.  Generally,  as  to  whether  rec- 
ords of  sales  of  licjuor  which  a  druggist  is 
by  law  required  to  keep  may  be  used  as 
evidence  against  him  in  a,  criminal  prosecu- 
tion, see  note  to  State  v.  Pence,  2.'i  L.R.A. 
(N.S.)   8ia. 

Upon  a  trial  for  unlawfully  selling  li- 
quors, the  defendant's  valise  and  its  con- 
tents, Gonsiating  of  about  3  gallons  of 
whisky  in  quart  and  pint  bottles,  are  ad- 
missible in  evidence  againat  him,  where 
there  was  no  examination  or  search  into 
the  contents  of  the  valise  before  the  de- 
fendant's arrest,  but  he  voluntarily  dis- 
closed its  contcntB,  Weather  ington  v. 
State,  13  Ga.  App.  408,  TS  d.  E.  240. 

And  the  adniiasion  in  evidence  against  an 
accused  person,  of  papers  voluntarily  pro- 
duced and  delivered  by  bim  to  the  prose- 
cuting attorney  just  prior  to  the  finding  of 
nn  indictment  against  him,  for  the  attor- 
nej''8  e.vamination  and  use  in  the  investiga- 
tion of  a  matter  which  the  accused  knew 
was  about  to  be  presented  to  the  grand 
jury  then  in  session,  end  in  which  he  was 
not  then  named  as  a  defendant,  and  in 
connection  with  which  he  claimed  to  be 
innocent  of  all  wrongdoing,  but  upon  which 
tie  admitted  that  these  papers  would  throw 
some  light.^-doea  not  violate  either  the  con- 
stitutional provision  against  compelling  an 
L.R.A.10I3B. 


open  hia  home,  in  violation  of  the  4th  and 

5th  Amendments  to  the  Constitution  of  the 
United  States,  which  objection  was  over- 
ruled by  the  court.  Among  the  papers  re- 
tained and  put  in  evidence  were  a  nimiber 
of  lottery  tickets  and  statements  with  ref- 
erence to  the  lottery,  taken  at  the  first  visit 
of  the  police  to  the  defendant's  room,  and  a 
number  of  letters  written  to  the  defendant 
in  respect  to  the  lottery,  taken  by  the 
marshal    upon    his    search    of    defendant's 

The  defendant  assigns  error,  among  other 
things,  in  the  court's  refusal  to  grant  his 
petition  for  the  return  of  his  property,  and 
in  permitting  the  papers  to  be  used  at  the 

It  is  thus  apparent  that  the  question  pre- 
sented involves  the  determination  of  the 
duty  of  the  court  with  reference  to  the  mo- 
tion made  by  the  defendant  for  the  return 
of  certain  letters,  as  well  as  other  papers, 
taken  from  his  room  by  the  United  States 
marshal,  who,  without  authority  of  process, 
if  any  such  could  have  been  legally  issued, 
visited  the  room  of  the  defendant  for  the 
declared  purpose  of  obtaining  additional 
testimony  to  support  the  charge  against  the 
accused,  and,  having  gained  admission  to 
the  house,  took  from  the  drawer  of  a 
chiffonier  there  found  certain  letters  writ- 
accused  to  produce  evidence  against  him- 
self, or  that  prohibiting  unreason  able 
searches  or  seizures,  even  though  the  prose- 
cuting attorney  promised  to  return  the 
papers  and  has  refused  to  do  ao,  and  the 
court  liaa  ordered  that  they  be  kept  in  its 
custody,  open  to  inspection  by  both  parties. 
BO  long  as  required  as  evidence.  United 
States  V.  Hart,  210  Fed.  374.  The  court 
Bald:  "It  seems  to  me  in  view  of  the  his- 
tory of  our  Constitution,  that  its  inhibition 
against  unreasonable  searches  and  eeizurea 
ia  not  aimed  at  the  use  of  papers  and  docu- 
ments voluntarily  turned  over  by  a,  subse- 
quently indicted  person  to  the  prosecuting 
oilicer  for  use  in  the  investigation  before  a. 
grand  jury,  of  which  inveetigation  he  has 
knowledge  and  in  n-hich  he  is  seeking  to  ' 
exculpate  himself,  and  retained  for  use  by 
such  ofUcer  on  the  trial;  their  relevancy 
and  importance  having  become  apparent  on 
full  examination.  In  the  absence  of  threats, 
force,  and  coercion,  and  of  promises  of  im- 
munity, it  seems  to  me  that  when  a  person 
voluntarily  turns  over  papers  to  the  prose- 
cuting oificer  for  examination  for  the  pur- 
pose of  determining  whether  or  not  a  crime 
lias  been  committed,  and  if  so  the  guilty 
party,  the  expectation  of  such  person  being 
that  lie  will  be  wholly  exonerated,  he  may 
not,  if  such  papers  with  other  evidence  dis- 
close his  guilt,  prevent  the  use  of  such 
papers,  on  the  claim  that  there  has  been 
an  unwarranted  search  and  seizure,  or  a 
deprivation  of  property  without  due  process 
of   law,   or  that  he   is   being   compelled   to . 
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ten  to  the  defendant,  tending  to  show  hia 
guilt.  These  letters  were  placed  in  tbe 
control  of  the  district  attorney,  and  were 
subsequently  produced  by  him  and  offered 
in  evidence  against  tlie  accused  at  the 
trial.  The  defendant  contends  that  such 
appropriation  of  liis  private  correspondence 
was  in  violation  of  rights  secured  to  him  by 
the  4th  and  3th  Amendments  to  the  Consti- 
tution of  the  United  States.  We  shall  deal 
with  the  4th   Amendment,  which   providesi 

"Tile  right  of  the  people  to  be  secure  in 
their  persons,  houses,  papers,  and  effects, 
against  unreasonable  searches  and  seizures, 
shall  not  be  violated,  and  no  warrants  shall 
issue  but  upon  probable  cause,  supported  hy 
oath  or  allirmBtion,  and  particularly  describ- 
ing the  place  to  he  searched,  and  the  persons 
or  things  to  be  seized." 

The  history  of  this  Amendment  is  given 
with  particularity  in  the  opinion  of  Mr. 
Justice  Bradlev,  speaking  for  tha  court  in 
Boyd  V.  United"  States,  118  U.  S.  fllB,  2S  L. 
ed.  746,  a  Sup,  Ct.  Rep.  524,  As  was  there 
shown,  it  took  its  origin  in  the  determina- 
tion of  the  framers  of  the  Amendments  to 
the  Federal  Constitution  to  provide  for  that 
instrument  a  Bill  of  Rights,  securing  to  the 
American  people,  among  other  things,  those 
safeguards  which  had  grown  up  in  England 
to  protect  the  people  from  unreasonable 
searches  and  seizures,  auch  as  were  permit- 


ted under  the  general  warrauts  issued 
under  authority  of  the  government,  by 
which  there  bad  been  invasions  of  tbe  home 
and  privacy  of  the  citizens,  and  the  seizure 
of  their  private  papers  in  support  of 
charges,  real  or  imaginary,  made  against 
them.  Such  practices  had  also  received 
sanction  under  warrants  and  seiiturcB  under 
the  so-called  writs  of  asaiatance,  issued  in 
the  American  colonics.  Sec  2  Watson, 
Const.  1414  et  seq.  Resistance  to  these 
practices  had  established  the  principle  which 
was  enacted  into  the  fundamental  law  in  the 
4tb  -Amendment,  that  a  man's  house  was  hia 
castle,  and  not  to  be  invaded  by  any  general 
authority  to  search  and  seize  his  goods  and 
papers.  Judge  Cooley,  in  his  Constitutional 
Limitations,  pp,  425,  423,  in  treating  of  this 
feature  of  our  Constitution  said:  "The 
maxim  that  'every  man's  house  is  his  castle' 
is  made  a  part  of  our  constitutional  law 
in  the  clauses  prohibiting  unrcaBonah1« 
searches  and  seizures,  and  has  always  been 
looked  upon  as  of  high  value  to  the  citiz^i." 
"Accordingly,"  aays  Lieber  in  bis  work  on 
Civil  Liberty  and  Self-Government,  62,  in 
speaking  of  the  English  law  in  this  respect, 
"no  man's  house  can  be  forcibly  opened,  or 
he  or  his  goods  be  carried  away  after  it  haa 
thus  been  forced,  except  in  cases  of  felony; 
and  then  the  sheriff  must  be  furnished  with 
a  warrant,  and  take  great  care  lest  he  com- 


proiluee  evidence  against  hiniselt.  The 
breach  of  an  agreement  to  return,  assuming 
such  breach,  dues  not  amount  to  an  unrea- 
sonable search  and  seizure,  or  to  a  depriva- 
tion of  property,  when  the  court  sanctions 
tbe  detention  of  the  pacers  for  use  on  the 
trial  only,  or  to  compelling  the  defendant 
to  produt'e  evidence  against  himself." 

In  this  ease  it  appears  that,  as  in  Weeks 
V.  United  Status,  a  due  motion  for  the 
letum  of  the  papers  to  the  accused  had 
heen  denied,  and  the  court  distinguished 
Weeks  v.  Usrreii  States,  on  the  ground 
that  it  "dealt  with  a  case  where  there  was 

Elainly  both  an  unreasonable  and  an  unlaw- 
Lil  search  of  the  defendant's  premises  and 
seizure  of  his  papers  there  found,"  while 
here,  in  the  Hart  Case,  there  was  merely  a 
voluntary  delivery  of  the  papers  for  the 
purpose  of  making  an  investigation  before 
the  ^rand  jury  in  session,  whether  or  not 
a  crime  had  been  committed,  and,  if  so, 
fixing  the  responsibility,  which  investiga- 
tion resulted  in  the  indictment  with  others 
of  the  one  so  delivering  the  papers,  so  that 
the  court  here  had  properly  denied  the 
tion  of  the  accused  prior  to  the  comrac 
ment  of  the  trial,  for  an  order  directing  the 
prosecuting  attomev  to  return  the  papers 
to  him.    United  States  v.  Uart,  supra. 

And  money  and  papers  voluntarily  sur- 
rendered to  the  prosecuting  attorney  bj  one 
suspected  of  the  crime  of  attempted  bribery, 
with  full  knowledge  that  they  were  to  be 
used  as  evidence  aeainst  him  on  the  trial 
IBB. 


of  a  charge  which  was  to  be  filed  against 
him  for  that  crime,  are  admissible  in  evi- 
dence against  him,  and  should  not  be  or- 
dered returned  to  him  upon  bis  petition 
prior  to  tbe  triaL  State  ex  rel.  Alurphy 
v.  Brown,  —  Wash.  — ,  US  Pac.  09, 

On  a  prosecution  for  unlawfully  having 
possession  of  certain  game,  evidence  of  the 
finding  of  such  game  by  an  officer,  in  tha 
defendant's  game  hag,  after  hia  arrest,  ia 
admissible  against  the  defendant,  where, 
although  he  was  illegally  arrested  without 
a  warrant,  he  thereafter  voluntarily  surren- 
dered possession  of  the  game  bag  before 
the  search  thereof  was  made.  Cooper  v, 
State,  14  Ga.  App.  464,  81  S,  E.  364. 

And  where  the  oRicer  arresting  one  ac- 
cused of  a  burglary  told  the  accused  that 
the  state  had  quite  positive  proof  of  hia 
guilt,  and  that  if  he  would  give  up  a  ^n 
alleged  to  have  been  stolen  from  the  build- 
ing brokeu  into  and  entered,  it  would  save 
the  necessity  of  locking  him  up  while  a 
search  warrant  could  be  procured  for  its. 
discovery,  and  the  accused,  without  any  ap- 
parent protest  by  him,  and  without  offer  of 
immunity  or  clemency  by  others,  proceeded 
with  the  officer  to  his  room  and  delivered 
up  the  gun,~evidence  of  these  facta  is  not 
inadmissible  against  the  accused  as  evi- 
dence of  a  confession  obtained  by  duress  or 
hv  promise  or  hope  of  immunity  or  reward. 
State  V.  Skaggs,  163  Iowa,  381,  133  N.  W. 
771).  A.  C.  W. 
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mit  A  tregpase.    Thia  principle   is  jealouelj 
inaiated   upon."     Id   Ex   parte   Jackaon,   66 
U.  S.  727,  733,  24  L.  ed.  877,  87B,  this  ci 
rect^nized  the  principle  of  protection  aa 
plicable  to   letters  and   sealed   packagoi 
the  mail,  and  held   that,  consiBtentl;  with 
tbia  guaranty  of  the  right  of  the  people  to 
be  BEcure  in  their  papers  against  unrei 
able    searches    and    seizures,    such    mi 
could  only  be  opened    and    examined    upon 
warrants  issued  on  oath  or  alfirmation,  par- 
ticularly describing  the  thing  to  be  aeizcd, 
"as  is  required  when  papers  are  subjected  tu 
search  in  one's  own  household." 

In  the  Boyd  Case,  supra,  after  eiting 
Lord  Camden's  judgment  in  Entick  v. 
rington,  19  How.  St.  Tr,  102B,  Mr.  Justice 
Bradley  said  (830)  : 

"The  principles  laid  down  in  this  opii 
ion  affect  the  very  essence  of  constitutional 
liberty  and  security.  They  reach  farther 
than  the  concrete  form  of  the  caae  then  be- 
fore the  court,  with  its  adventitious  cir- 
cumstances; they  apply  to  ali  invasions  on 
the  part  of  the  goverument  and  its  em- 
ployees of  tlie  sanctity  of  a  man'e  home  and 
the  privacies  of  life.  It  is  not  the  breaking 
of  bis  doors  and  the  rummaging  of  hia 
drawers  that  constitutes  the  essence  of  the 
offense;  but  it  is  the  invasion  of  his  inde- 
feasible right  of  personal  security,  personal 
liberty,  and  private  property,  where  that 
right  haa  never  been  forfeited  by  liia  con- 
viction of  some  public  offense, — it  is  the  in- 
Tasion  of  this  sacred  right  which  underlies 
and  constitutes  the  essence  of  Lord  Cam- 
den's judgment." 

In  Bram  v.  United  States,  168  U.  S.  532, 
42  L.  ed.  588,  18  Sup.  Ct.  Rep.  1B3,  10  Am. 
Crim.  Bep.  547,  thia  court,  in  speaking  by 
the  present  Chief  Justice  of  Boyd's  Case, 
dealing  with  the  4tli  and  5th  Amendments, 
said  (544) : 

"It  was  is  that  case  demonatrated  that 
both  of  these  Amendments  contemplated 
perpetuating,  in  their  full  efficacy,  by  means 
of  a  constitutional  provision,  principles  of 
humanity  and  civil  liberty  which  had  been 
secured  in  the  mother  country  only  after 
jreara  of  atruggle,  so  as  to  implant  titem  in 
our  institutiona  in  the  fullness  of  their  in- 
tegrity, free  from  the  poesibilities  of  future 
legislative  change." 

The  effect  of  the  4th  Amendment  is  to  put 
the  courts  of  the  United  States  and  Federal 
officials,  in  the  exercise  of  tbeir  power  and 
authority,  under  limitations  and  restraints 
aa  to  the  exercise  of  such  power  a^d  au- 
thority, and  to  forever  secure  the  people, 
their  persona,  houses,  papers,  and  effects, 
agaiuat  all  unreasonable  searches  and  seiz- 
ures under  the  guise  of  law.  This  protec- 
tion reaches  all  alike,  whether  accused  of 
crime  or  not,  and  the  duty  of  giving  to  it 
L.H.A.1B15B. 


force  and  effect  is  obligatory  upon  all  in- 
trusted under  our  Federal  system  with  the 
enforcement  of  the  laws.  The  tendency  of 
those  who  execute  the  criminal  laws  of  the 
country  to  obtain  conviction  by  means  of  un- 
lawful seizures  and  enforced  confessions,  the 
latter  often  obtained  after  aubjecting  ac- 
cused persons  to  unwarranted  practices  de- 
structive of  rights  secured  by  the  Federal 
Constitution,  should  find  no  sanction  in 
the  judgments  of  the  courts,  which  are 
charged  at  all  times  witli  the  support  of 
the  Constitution,  and  to  which  people  of  all 
conditions  have  a  right  to  appeal  for  the 
maintenance  of  auch  fundamental  rights. 

What,  then,  ia  the  present  case!  Before 
answering  that  inquiry  speciGcallj,  it  may 
be  well  by  a  process  of  exclusion  to  state 
what  it  is  not.  It  is  not  an  asaertion  of  the 
right  on  the  part  of  the  government  always 
recognized  under  English  and  American 
law,  to  search  the  person  of  the  accused 
when  legally  arrested,  to  discover  and  seise 
the  fruita  or  evidences  of  crime.  This  right 
has  been  uniformly  maintained  in  many 
cases.  1  Bishop,  Crim.  Proc.  §  211;  Whar- 
ton, Crim.  PI.  k  Pr.  Sth  ed.  S  CO;  Dillon  v. 
O'Brien,  Ifl  Cox.  C.  f.  245,  Ir.  L.  R.  20 
C.  L.  300,  7  Am.  Crim.  Rep.  66.  Kor  ia  it 
the  case  of  testimony  offered  at  a  trial 
where  the  court  ia  asked  to  stop  and  con- 
sider the  illegal  means  by  which  proofs, 
otherwise  competent,  were  obtained,— -of 
which  we  shall  have  occasion  to  treat  later 
in  this  opinion.  Nor  ia  it  the  caae  of  bur- 
glar's tools  or  other  proofs  of  guilt  found 
upon  his  arrest  within  hia  control. 

The  case  in  the  aspect  in  which  we  are 
dealing  with  it  involves  the  right  of  the 
court  in  a  criminal  prosecution  to  retain 
for  the  purposes  of  evidence  the  letters  and 
correapondcDce  of  the  accused,  seized  in  his 
house  in  his  absence  and  without  his  au- 
thority, by  a  United  States  marshal  holding 
no  warrant  for  bis  arrest  and  none  for  the 
search  of  hia  premiaea.  The  accused,  with- 
awaiting  his  trial,  made  timely  appli- 
>n  to  the  court  for  an  order  for  the 
return  of  these  letters,  as  well  or  other 
property.  This  application  was  denied,  tlie 
letters  retained  and  put  in  evidence,  after  a 
further  application  at  the  beginning  of  the 
trial,  both  applications  asserting  the  rights 
of  the  accused  under  the  4th  and  5th  Amend- 
;a  to  the  Constitution.  If  letters  and 
private  documents  can  thus  be  seized  and 
held  and  used  in  evidence  against  a  citizen 
accused  of  an  offense,  the  protection  of  the 
4th  Amendment,  declaring  hia  right  to  be 
aecure  againat  such  searches  and  aeiiures,  is 
of  nu  value,  and,  eo  far  as  those  thus  placed 
are  concerned,  might  aa  well  be  stricken 
from  the  Constitution.  The  efforts  of  the 
courts  and  their  officials  to  bring  tlie  guilty 
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to  punishment,  praiBoworthj  as  they  arc,  are 
not  to  be  aided  bj  the  sacrifice  of  those 
great  principles  establisiied  bj  jeare  of  en- 
deavor and  sutTering  wbieb  have  resulted  in 
their  embodiment  in  the  fundamental  law,  of 
the  land.  The  United  States  marshal  could 
only  have  invaded  the  house  of  the  accuBed 
when  armed  with  a  warrant  issued  as  re- 
quired ly  the  Constitution,  upon  sworn 
information,  and  describing  with  reasonable 
particularity  the  thing  for  which  the  search 
was  to  be  made.  Instead,  be  acted  without 
sanction  of  law,  doubtless  prompted  by  the 
desire  to  bring  further  proof  to  the  aid  of 
tlie  government,  and  under  color  of  his  olSce 
undertook  to  make  a  seizure  of  private 
papers  in  direct  violation  of  the  constitu- 
tional prohibition  against  sucb  action. 
Under  sucb  circumstances,  without  sworn 
information  and  particular  description,  not 
even  an  order  of  court  would  have  justified 
such  procedure;  much  less  was  it  within  the 
authority  of  tlie  United  States  marshal  to 
thus  invade  the  house  and  privacy  of  the 
accused.  In  Adams  v.  Xeiv  York,  192  U.  S. 
585,  48  L.  ed.  575,  24  Sup.  Ct.  Rep.  372,  this 
court  said  that  the  4th  Amendment  was  in- 
tended to  secure  the  citiwn  in  person  and 
property  against  unlawful  invasion  of  the 
sanctity  of  liis  home  by  officers  of  the  taw, 
acting  under  legislative  or  judicial  sanction. 
This  protertion  is  equally  extended  to  the 
action  of  the  government  and  officers  of  the 
law  acting  under  it.  Boyd  Case,  llfi  U.  S. 
610.  20  L.  ed.  74B,  8  Sup.  Ct.  Rep.  624.  To 
sanction  siicli  proceedings  would  be  to  affirm 
by  judicial  decision  a  manifest  neglect,  if 
not  an  open  defiance,  of  the  prohibitions  of 
the  Constitution,  intended  for  the  protection 
of    the    people   against    such    unauthorized 

The  court  before  ivhich  the  application 
was  made  in  this  cane  recogniied  the  illegal 
character  of  the  seiiure,  and  ordered  the  re- 
turn of  property  not  in  its  judgment  compe- 
tent to  be  offered  at  the  trial,  but  refused 
the  application  of  the  accused  to  turn  over 
the  letters,  which  were  afterwards  put  in 
evidence  on  behalf  of  the  government.  While 
there  is  no  opinion  in  the  esse,  the  court  in 
this  proceeding  doubtless  relied  upon  wliat 
is  now  contended  by  the  government  to  be 
the  correct  rule  of  law  under  such  circum- 
stances, that  the  letters  having  come  into 
the  control  of  tlie  court,  it  would  not  in- 
quire into  the  manner  in  which  they  were 
obtained,  but,  if  competent,  would  keep  them 
and  permit  their  use  in  evidence.  Such 
proposition,  the  government  asserts,  is  con- 
clusively established  by  certain  decisione  of 
this  court,  the  first  of  which  is  Adams  v. 
N'ew  York,  supra.  In  that  case  the  plaintiff 
r  had  been  convicted  in  the  supreme  I 
,(  i-h.  =1.* — I  x-»,y  Yoi-it  for  haviu" 


I  in  his  possessioD  certain  gambling  parapher- 
nalia used  in  the  game  known  as  policy,  in 
violation   of  the  Penal  Code  of  Xew  York. 

At  the  trial  certain  papers,  which  had  been 
seized  by  police  officers  executing  a  eeardi 
warrant  for  the  discovery  and  seizure  of 
policy  slips,  and  which  had  been  found  in 
addition  to  the  policy  slips,  were  offered  in 
evidence  over  his  objection.  Tiie  conviction 
was  affirmed  by  the  court  of  appeals  of  Xew 
York  {176  N.  Y.  351,  63  L.H.A.  406,  98  Am. 
St.  Rep.  675,  68  N.  E.  636),  and  the  case 
was  brought  here  for  alleged  violation  of 
the  4th  and  5th  Amendments  to  the  Consti- 
tution of  the  United  States.  Pretermitting 
the  question  whether  these  Amendments  ap- 
plied to  the  action  of  the  states,  this  court 
proceeded  to  examine  the  alleged  violations 
of  the  4th  and  5tb  Amendments,  and  put  its 
decision  upon  the  ground  that  the  papers 
found  in  the  execution  of  the  search  war- 
rant, which  warrant  had  a  legal  pur- 
pose in  the  attempt  to  find  gamliling 
paraphernalia,  was  competent  evidence 
against  the  accused,  and  their  offer 
in  testimony  did  not  violate  his  consti- 
tutional privilege  against  unlawful  search 
or  seizure,  for  it  was  held  that  such  incrimi- 
natory documents  thus  discovered  were  not 
the  subject  of  an  unreasonable  search  and 
seizure,  and  in  effect  that  the  same  were 
incidentally  seized  in  the  lawful  execution  of 
a  warrant,  and  not  in  the  wrongful  invasion 
of  the  home  of  a  citizen,  and  the  unwarraot- 
cd  seizure  of  his  papers  and  property.  It 
was  further  held,  approving  in  that  respect 
the  doctrine  laid  down  in  1  Greenleaf,  Ev. 
S  254a,  that  it  waa  no  valid  objection  to  the 
use  of  the  papers  that  they  bad  been  thus 
seized,  and  that  the  courts  in  the  course  of 
a  trial  would  not  make  an  issue  to  de- 
termine that  question,  and  many  state  ease* 
were  cited  supporting  that  doctrine. 

The  same  point  had  been  ruled  in  People 
v.  Adams,  176  N.  ¥.  351,  63  L,R.A.  406,  B8 
Am.  St.  Rep.  67fl,  68  N.  E.  638,  from  which 
decision  the  case  was  brought  to  this  court, 
where  it  was  held  that  if  the  papers  seized 
in  addition  to  the  policy  slips  were  compe- 
tent evidence  in  the  case,  as  the  court  held 
they  were,  they  were  admissible  in  evidence 
at  the  trial,  the  court  saying  (p.  358): 
"The  underlying  principle  obviously  is  that 
the  court,  when  engaged  in  trying  a  crimin- 
al cause,  will  not  take  notice  of  the  manner 
in  wliicli  witnesses  have  possessed  them- 
selves of  papers,  or  other  articles  of  person- 
al property,  which  are  material  and  proper- 
ly olTered  in  evidence."  This  doctrine  thua 
laid  down  by  the  New  York  court  of  appeals 
and  approved  by  this  court,  that  a  court 
will  not,  in  trying  a  criminal  cause,  permit 
a  collateral  issue  to  be  raised  as  to  the 
of    competent    testimony,    has    the 
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unction  of  bo  many  ttate  casea  that  it 
would  be  impracticaljle  to  cite  or  refer  to 
them  in  detail.  Man;  of  them  are 
lected  in  the  note  to  State  v.  Turner,  139 
Am.  St.  Sep.  129,  136  et  aeq.  After  citing 
numerous  cases  the  editor  Bays:  "The 
underlying  principle  of  all  these  dcciBions 
obviously  is,  that  the  court,  when  engaged 
in  the  trial  of  a  criminal  ai^tion,  will  not 
take  notice  of  the  manner  in  which  a  wit- 
nesH  hag  posecgeed  himHetf  of  pspera  or 
other  chattels,  subjects  of  evidence,  which 
are  material  and  properly  offered  in  evi- 
dence. People  V.  Adams,  supra.  Such  an 
investigation  is  not  involved  necessarily  in 
the  litigation  in  chief,  and  to  pursue  it 
would  be  to  halt  in  the  orderly  progress  of 
«  cause,  and  consider  incidentally  a  question 
which  has  happened  to  ctobh  the  path  of 
Buch  litigation,  and  which  is  wholly  inde- 
pendent  thereof." 

It  is  therefore  evident  that  the  Adams 
Case  affords  no  authority  for  the  action  of 
the  court  in  this  case,  when  applied  to  in 
due  Beason  for  the  return  of  papers  seized 
in  violation  of  the  Constitutional  Amend- 
ment. The  decision  in  that  case  rests  upon 
incidental  seizure  made  in  the  execution  of 
a  legal  warrant,  and  in  the  application  of 
the  doctrine  that  a  collateral  issue  wilt  not 
be  raised  to  ascertain  the  source  from 
which   testimony,   competent  in  a  criminal 

The  government  also  reliee  upon  Hale  v. 
Henkel,  201  U.  S.  43,  50  L.  ed.  652.  28  Sup. 
Ct.  Bep.  370,  in  which  the  previous  cases  of 
Boyd  V.  United  States,  and  Adams  v.  New 
York,  supra;  Interstate  Commerce  Coiainis- 
sion  T.  Brimson.  1S4  U,  B.  447,  38  L.  ed. 
1047,  4  Inters.  Com.  Rep.  545,  14  Sup.  Ct. 
Hep.  1125,  and  Interstate  Commerce  Com- 
mission V.  Baird.  104  U.  8.  25,  48  L.  ed.  880, 
24  Sup.  Ct.  Ecp.  583,  are  reviewed,  and 
wherein  it  was  held  tliat  a  subpi^na  duces 
tecum  requiring  a  corporation  to  produce  all 
-  its  contracts  and  correspondence  with  no 
less  than  six  other  companies,  as  well  as 
all  letters  received  by  the  corporation  from 
thirteen  other  companies,  located  in  differ- 
ent parts  of  the  United  States,  was  an  un- 
reasonable search  and  seizure  within  the 
4th  Amendment,  and  it  was  there  stated 
that  (p.  '0  )"an  order  for  the  production 
of  books  and  papers  may  constitute  on  un- 
reasonable search  and  seizure  within  the  4th 
Amendment.  While  a  search  ordinarily  im- 
plies a  quest  by  an  ofiBcer  of  the  taw,  and  a 
eeizure  contemplates  a  forcible  dispossession 
of  the  owner,  still,  as  was  held  in  the  Boyd 
Cose,  the  substance  of  the  offense  is  the  com- 
pulsory production  of  private  papers, 
whether  under  a  search  warrant  or  a 
mibp<Ena  duces  tecum,  against  which  the 
peraon,  be  he  individual  or  corporation,  is 
L.B-A.1916B. 


entitled  to  protection."  If  such  a  seizure 
under  the  authority  of  a  warrant  supposed 
to  be  legal,  constitutes  a  violation  of  the 
constitutional  protection,  a  fortiori  does  the 
attempt  of  an  officer  of  the  United  States, 
the  United  States  marsbal,  acting  under 
color  of  his  office,  without  even  the  sanction 
of  a  warrant,  constitute  an  invasion  of  the 
rights  within  the  protection  afforded  by  the 
4th  Amendment. 

Another  case  relied  upon  is  American  To- 
bacco Co.  T.  Werckmeister,  207  U,  S.  284, 
52  L.  ed.  208,  28  Sup.  Ct.  Eep.  72,  12  Ann. 
Cas.  596,  in  which  it  was  held  that  the 
seizure  by  the  United  States  marshnl  in  a 
copyright  case  of  certain  pictures  under  a 
writ  of  replevin  did  not  constitute  an  un- 
reasonable search  and  seizure.  The  other 
case  from  this  court  relied  upon  is  Holt  v. 
United  States,  218  U.  8.  245,  54  L.  ed. 
1021,  31  Sup.  Ct.  Rep.  20,  20  Ann.  Cas.  1138, 
in  which  it  was  held  tliat  testimony  tending 
to  show  that  a  certain  blotise  wliicb  was  in 
evidence  as  incriminating  him,  had  been  put 
upon  the  prisoner,  and  fitted  him,  did  not 
violate  his  constitutional  right,  U'e  are  at 
a  loss  to  see  the  application  of  these  cases 
to  the  one  in  hand. 

Tlic  right  of  the  court  to  deal  with  papers 
and  documents  in  the  poesession  of  the  dis- 
trict attorney  and  other  officers  of  tlie  court, 
and  subject  to  its  authority,  was  recognized 
in  Wise  v.  Henkel,  220  U.  S.  55B.  35  L.  ed. 
581,  31  Sup.  Ct.  Rep.  539.  That  papers 
wrongfully  seized  should  be  turned  over  to 
the  accused  has  been  frequently  recognized 
in  the  early  as  well  as  later  decisions  of  the 
courts.  1  Bishop,  Grim.  Proc.  g  2)0;  Res 
V.  Barnett,  3  Car.  i  P.  600;  Bex  v.  Kinsey, 
7  Car.  &.  P.  447 ;  United  SUtes  v.  Mills,  185 
Fed.  318;  United  States  v.  McHie,  194  Fed. 
894,  898. 

We  therefore  reach  the  conclusion  that 
the  letters  in  question  were  taken  from  the 
house  of  the  accused  by  an  ofQcial  of  the 
United  States,  acting  under  color  of  his 
office,  in  direct  violation  of  the  constitu- 
tional rights  of  the  defendant;  that  having 
made  a  seasonable  application  for  their  re- 
turn, which  was  heard  and  passed  upon  by 
the  court,  there  was  involved  in  the  order 
refusing  the  application  a  denial  of  the  con- 
stitutional riglits  of  the  accused,  and  that 
the  court  should  have  restored  these  let- 
ters to  the  accused.  In  holding  them  and 
permitting  their  use  upon  the  trial,  we  think 
prejudicial  error  was  committed.  As  to  the 
papers  and  property  seized  by  the  police- 
men, it  does  not  appear  tliat  they  acted 
under  any  claim  of  Federal  authority  such 
as  would  make  the  amendment  applicable 
to  such  unauthorized  seizures.  The  record 
shows  that  what  they  did  by  way  of  arrest 
and  search  and  seizure  was  done  before  th« 
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finding  of  the  indictment  in  the  Federal 
court;  under  what  Huppoaed  right  or  au- 
thority does  cot  appear.  Wliat  remedies 
the  defendant  may  have  aj^inst  tbeiu  we 
need  not  inquire,  aa  the  4th  Amendment  ia 
not  directed  to  individual  miaconduct  of 
Buch  officials.  Its  UmitationB  reach  the 
Federal  government  and  ite  agencies,  Boyd 
Case,  116  U.  S.  810,  29  L.  ed.  716,  fl  Sup. 
Ct.  Rep.  524,  and  see  Twining  v.  Kew 
Jersey,  211  U.  S.  78,  53  L.  cd.  97,  29  Sup. 
Ct.  Rep.  14. 

It  results  that  the  judgment  of  the  court 
below  must  be  reversed,  and  the  case  re- 
manded for  further  proceedings  in  accord- 
ance with  this  opinion. 
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FARMERS'    MUTUAL    EQUITY    INSUR- 
ANCE SOCIETY,  Appt., 

HERBERT  SMITH. 
(158  Ky.  459,  16o  S.  W.  675.) 
Insurance    —    temporary     vacancy    ot 
property  —  eirect. 

^'acancy  of  premises  from  Saturday  to  the 
following   Monday   pending   change  of   ten- 


ants does  not  avoid  a  five-year  policy  of 
insurance  thereon  which  provides  that  in- 
Buranee  will  not  be  carried  upon  unoccu- 
pied buildings  unless  covered  by  a  vacancy 
permit. 

(April  21,  1914.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Henderson  Coun- 
ty in  plaintiff's  favor  in  an  action  to  recover 
the  amount  alleged  to  be  due  on  a  fire  insur- 
ance policy.     Affirmed. 

Tlie  facts  are  stated  in  the  Commission- 
Mr.  Montgomery  Mcrrltt,  for  appellant; 
Vacancy  of  premises  frdm  Saturday  to  tfae 
following  Monday  avoids  the  policy. 

Ostrander,  Fire  Ins.  g  143;  Bennett  v. 
Agricultural  Ins.  Co.  50  Conn.  420;  Farm- 
ers' Ins.  Co.  V,  Wells,  42  Ohio  St.  519; 
Burner  v.  German- American  Ins.  Co.  103 
Ky.  370,  45  S.  W,  109;  Robinson  v.  ^tna 
Ins.  Co.  18  Ky.  L.  Rep.  865,  38  S.  W.  693. 
Measra.  Vance  A  Hcllbronner,  for  ap- 
pellee: 

The  provision  in  the  policy  voiding  insur- 
ance because  of  vacancy  muat  be  construed 
to  mean  a  reasonable  vacancy,  and  a  vacancy 
from  Saturday  to  Monday  is  not  such  a  va- 


A'ote.    —    Insurance:    vacaney    durhig  I 

change  of  tenants  as  vioiatlon  of  va- 

eancff  clause  In  fire  policies  covering  \ 

rented  prcmlaca.  i 

This  note  does  not  cover  the  question  as 

to  when  the  insured  is  hound  to  give  notice 

oE  a  vacancy,  or  as  to  the  validity  or  effect 

of   such   notice.      Nor   docs   it   go   into   the 

(|Uestion  of  increase  of  risk  by  vacancy,  or 

the  question  whether  the  vacancy  of  a  part 

ot  a  bnilding  will  avoid  a  policy  as  to  the 

whole.     So,  the  question  as  to  a  temporary 

vacancy   ceasing   before   loss  is   beyond   the 

scope   ot   the   note.      See   on    that   subject, 

n.>tes  in  10  L.R.A.(N.S.)  740,  and  28  L.RJi. 

(N.S.)    603. 

As  to  effect  of  sleeping  on  premises  to 
prevent  their  becoming  vacant  or  unoc- 
cupied within  insurance  policv,  see  note  to 
Seubert  v.  Fidelity -Phcnix  Ins.' Co,  40  L.R.A, 
(N.S,)    5S, 

As  to  vacancy  permit  as  waiver  of  pre- 
vious vacancv,  see  note  to  Caledonian  Ins, 
Co.  V.  Smith,  47  L,R.A.(N.S.)  819. 

Introduction, 

A  distinction  has  been  recognized  between 
rented  premises  and  premises  occupied  by 
the  owner  in  determining  whether  or  not 
thev  have  become  vacant  or  unoccupied. 

The  court  in  Hotehkiss  v.  Phcenix  Ins.  Co. 
70  Wis.  26B,  20  Am.  St.  Rep.  09,  44  N.  W, 
1106,  relative  to  this  question  said;  "Under 
certain  circumstances,  premises  may  be  va- 
cant or  imoccupied,  when  under  other  cir- 
cumstances premises  in  like  situation  may 
not  be  so,  within  the  meaning  of  that  term 
L,R,A,1915B. 


policies.  Thus,  if  one  insures 
his  dwelling  house,  described  in  the  policy 
as  occupied  by  bimself  hb  his  residence,  and 
moves  out  of  it,  leaving  no  person  in  the 
occupation  thereof,  it  thereby  l>ecomeB  va- 
cant or  unoccupied.  But  if  he  insure  it  as 
a  tenement  house,  or  as  occupied  bv  a  ten- 
ant, it  may  fairly  be  presumed,  nothing  ap- 
pearing to  the  contrary,  that  the  parties 
to  tbe  contract  of  insurance  contemplated 
that  tbe  tenant  was  liable  to  leave  the 
premises,  and  that  more  or  less  time  might 
elapse  before  the  owner  could  procure  an- 
other tenant  to  occupy  them,  and  hencs 
that  the  parties  did  not  understand  that  the 
house  be  considered  vacant,  and  the  policy 
forfeited  or  suspended  (according  to  its 
terms),  immediately  upon  the  tenant's  leav- 
ing it."  And  to  the  same  effect  is  Lock- 
wood  V.  Middlesex  ilut.  Assur.  Co.  47  Cona. 
553. 

The  great  majority  of  the  courts  bavs 
adopted  a  liberal  construction  of  provisions 
in  poiicies  on  rented  property  against  the 
premises  becoming  vacant  or  unoccupied. 
A  few  courts,  however,  have  construed  such 
provisions  strictly  according  to  their  lett«r. 
and  have  held  the  policies  avoided  even 
during   a   reasonable   change   of   tenants. 

Liberal  construction. 

The  rule  was  adopted  in  the  following 
cases,  where  policies  issued  on  rented  prem- 
ises were  in  suit,  that,  notwithstanding  the 
fact  that  they  contained  provisions  that  they 
should  tiecome  void  in  case  the  prnnises 
unoccupied,    still    they 


became    vacant   < 
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caney  ae  can   be  conBtnied  to  work  a  for- 
feiture. 

Dwelling-house  Ina.  Co.  v.  Walsh,  10  Ky. 
L.  Rep.  282;  19  Cyc.  732. 

Clay,  C,  filed  the  following  opinion: 

PtaintifT,  Herbert  Smith,  was  the  owner 
of  a  frame  dwelling  bouBe  which  was  in- 
iured  by  defendant,  Farujere'  Mutual  Equity 
iDBurance  Society,  for  the  aum  of  $300.  The 
policy,  which  waB  to  continue  for  a  period 
of  five  years,  contained  the  following  pro- 
viaion;  "Insiirance  will  not  be  carried  upon 
unoccupied  buildings  unless  covered  by  n 
vacancy  permit,  which  will  be  granted  only 
on  the  written  application  filed  with  the  see- 
retary,  for  a  period  of  thirty  days,  with 
privilege   of  one   renewal.     The   amount   of 
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ehall  be  reduced  one  half  dur- 
ing said  vacancy."  The  house  was  occupied 
by  a  tenant  who  moved  out  on  Saturday  eve- 
ning, April  19,  1913.  Another  tenant  was 
to  take  poaaeHsion  on  the  following  Monday, 
April  21at,  but  waa  prevented  from  doing 
so  by  the  destruction  of  the  property  by  fire, 
which  occurred  the  same  morning.  Having 
refused  to  paj-  the  insurance,  plaintiff 
brought  this  action  against  the  defendant  to 
recover  on  the  policy.  Tlie  company  defend- 
ed on  the  ground  of  nonoccupancy,  in  viola- 
tion of  the  contract.  This  defense  was  held 
inauDicient,  and  judgment  waa  rendered  in 
favor  of  plaintiff.     Defendant  appeals. 

In  construing  exceptions,  warranties,  and 
canditiona  in  policies  of  insurance,  it  is  gen- 
erally  held   that   the   language,  being   that 


contemplated  a  temporary  vacancy  in  case 
of  a  cliange  of  tenanta,  and  were  not  there- 
fore avoided  where  the  vacancy  did  not  con- 
tinue for  an  unreasonable  time:  Kelley  v. 
Home  fns.  Co.  Fed.  Gas.  No.  7.658;  Traders' 
IfiB.  Co.  V.  Race,  —  III.  — ,  29  N.  E.  848; 
Worley  v.  State  Ins.  Co.  91  Iowa,  150,  51 
Am.  St.  Rep.  334,  59  N.  W.  16;  Dwelling- 
house  Ins.  Co.  V.  Walsh,  10  Ky.  L.  Rep. 
282;  Tracey  v.  Queen  City  F.  Ina.  Co.  132 
La.  610.  61  So.  687;  Union  Ins.  Co.  v.  Mc- 
CuUough,  2  Neb.  (Unof.)  198,  98  N.  W.  79; 
Germao  Ins.  Co.  v.  Davis,  40  Neb.  700,  69 
N.  W.  698;  Liverpool  4  L.  &  G.  Ins.  Co. 
Buckstaff,  38  Neb.  148,  41  Am.  St.  Hep. 
724,  ()6  N.  W.  69.5;  SUte  v.  Tutt^rding, 
8  Ohio  Dec.  Reprint,  74;  Doud  v.  Citizens' 
Ins.  Co.  141  Pa.  47,  23  Am.  St.  Bep.  263. 
21  Atl.  505;  Koe  v.  Dwelling  House  Ina.  Go. 
149  Pa.  94,  U  Am.  St.  Rep.  5Bo,  23  Atl. 
718.  See  also  caaes  under  heading,  "'Specific 
holdings." 

oy. 

As  before  intimated,  some  courts  have 
been  inclined  to  give  a  strict  construction 
to  clauses  in  policies  on  rented  premises 
providing  that  they  ahould  become  void 
upon  the  buildings  becoming  vacant  or  un- 

Thus,  in  Ridge  v.  Scottish  Commercial 
Ins.  Co.  9  Lea,  507,  where  a  policy  for 
three  years  on  a  rented  house  provided  that 
it  should  become  void  if  the  premises  should 
become  vacant  or  unoccupied  without  the 
insurer's  consent,  the  risk  was  held  to  be 
avoided  upon  its  appearing  that  four  or 
five  days  before  the  property  was  burned, 
the  tenant  had  moved  out  leaving  it  tem- 
porarily vacant,  and  the  insured's  agent 
closed  the  building  and  procured  another 
tenant,  who  was  to  have  moved  in  on  the 
day  after  the  fire  occurred.  The  court  said: 
"Now  the  question  is,  whetlier,  notwith- 
standing this  stipulation,  the  company  will 
nevertheleas  be  liable  for  a  loaa  occurring 
during  a  vacancy,  provided  the  vacancy  be 
of  abort  duration,  or,  in  tile  language  of  the 
bill,  a  neceaaary  and  not  unreasonable 
I,.R.A.1915B. 


vacancy,  occurring  hy  a  tenant  unexpected- 
ly moving  out  and  the  difficulty  of  procuring 
another  to  take  his  place  at  once.  If  the 
risk  be  greater  during  a  vacancv,  then  the 
length  of  the  vacancy  is  immaterial  as  to 
the  degree  of  the  risk;  it  is  only  material 
as  to  the  continuance  of  the  risk.  A  house 
vacant  for  five  days  is  during  the  period 
as  completely  vacant  as  it  would  be  if  so 
continued  for  six  months.  The  increnaed 
risk  is  the  same  in  either  case,  the  difference 
being  only  in  tlie  period  of  its  continuance. 
Furthermore,  how  are  the  courts  to  deter- 
mine what  would  be  reasonable  vacancy! 
What  period  of  time  shall  they  ftxl  If  the 
policy  covers  a  loss  occurring  during  a 
vacancy  continuing  five  days,  why  not  ten 
or  twenty!  The  same  misfortune  of  the 
oWner  mi^t  prevent  him  from  getting  a 
tenant  for  even  a  longer  period.  The  owner, 
however,  having  failed  to  stipulate  for  such 
contingencies,  and  procure  a  policy  without 
limit  in  this  respect,  and  having  failed  to 
procure  the  assent  of  the  company,  it 
simply  results  that  during  the  period  of 
vacancy  he  is  without  insurtince,  and  car- 
ries the  risk  himself." 

And  in  East  Texas  F.  Ina.  Co.  v.  Kemp- 
ner.  87  Tex.  229,  47  Am.  St.  Rep.  99,  ^7 
S.  W.  122,  it  was  held  that  a  policy  on  a 
warehouse  providing  that  if  it  should  be- 
come vacant  or  unoccupied  without  the  in- 
surer's consent,  the  policy  shall  be  null  and 
void,  waa  avoided  where  one  tenant  moved 
out  on  Saturday  and  another  moved  in  on 
Wedneaday,  and  the  property  was  burned 
sometime  later. 

On  a  subsequent  appeal  of  this  ease,  how- 
ever, in  12  Tex.  Giv.  App.  533,  34  S.  W.  303, 
in  which  new  evidence  was  before  the  court 
tending  to  show  a  changing  of  the  several 
tenants  of  the  building  at  different  times, 
but  a  continuous  use  by  some  one  of  the 
tenants,  it  was  held  that  the  policy  waa 
not  avoided  on  account  of  vacancy  or  un- 
occupancy.  The  court  here  expressly  dif- 
fered from  the  supreme  court  as  to  the  con- 
struction of  the  provision  in  question,  and 
said;  "In  reason  and  in  the  nature  of  things 
the  assumption  under  this  state  of  facta 
necessarily   arises   that  the   parties   to  th» 
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of  the  insurer,  B<^tected  b;  him  and  intended 
for  liis  benefit,  must  be  clear  and  unam- 
biguouB,  and  if  of  doubtful  meaning,  tiie 
doubt  wiil  bo  resoivcd  in  favor  of  the  in- 
sured. Tlie  purpose  of  auch  conditions  in  a 
policj'  is  to  restrict  the  insurer's  obliga- 
tion, and,  if  the  meaning  ia  not  clear,  it 
is  liis  fault  in  nut  making  use  of  more  defi- 
nite terms  in  wliicb  to  express  it.  Chandler 
V.  St.  Paul,  F.  L  M.  lua.  Co.  21  Minn.  85, 
18  Am.  Rep.  385;  United  States  Mut.  Acei. 
AsBo,  V.  Newman,  84  Va.  52,  3  S.  E.  80j; 
Olson  V.  St.  Paul,  F.  k  M.  Ina.  Co.  35  Minn. 
432,  59  Am.  Eep.  333,  29  N.  W.  125.  In  de- 
termining the  effect  of  a  proviaion  oC  a 
policy  avoiding  the  insurance  if  the  prem- 
ises become  vacant  or  unoccupied,  it  is  geu- 
orallj  held  that  the  intention  of  the  parties 


ivill  control,  and  that  such  intention  nill  be 

ascertained  from  the  whole  instrument,  the 
subject -matter  of  the  contract,  and  the 
aituation  of  the  property  insured.  Stout 
y.  City  F.  Ina.  Co.  12  Iowa,  371,  79  Am.  Dec. 
53B ;  Georgia  Home  Ins.  Co.  v.  Kinnier,  28 
Gratt.  88. 

Perhaps  the  most  important  considera- 
tion in  passing  on  a  question  of  forfeiture 
for  vacancy  or  non occupancy  is  the  uae 
which,  under  the  policy,  may  be  made  of  the 
premiaea  insured.  Where  it  ia  occupied  by 
the  owner  aa  a  residence,  it  cannot  be  said 
to  be  within  the  contemplation  of  the  par- 
ties to  the  contract  that  the  premises  shall 
never  become  vacant  or  unoccupied,  even 
for  a  very  brief  period  of  time.  The  com- 
pany Itnowa  that  the  owner  will  sometimes 


contract  contemplated  that  one  tenant  may 
move  out  and  another  move  into  the  build- 
ing; and  to  accompliali  this  purpose  it  waa 
not  essential,  in  order  to  preserve  the  life  of 
the  policy,  that  the  incoming  tenant  should 
be  required  to  do  the  unusual  and  unheard- 
of  thing  of  taking  actual  possession  and 
moving  into  the  building  before  the  out- 
going tenant  had  moved  out  and  vacated 
it;  but  upon  tlie  contrary,  it  is  fair  to  as- 
sume, from  the  nature  of  the  contract,  that 
a  reasonable  time  may  be  allowed  the  in- 
coming tenant  in  which  to  take  possession. 
This  construction  naturally  ariaes  from  the 
terma  of  the  policy  when  considered  with 
the  character  of  property  insured.  To  so 
hold  that  the  contract  in  this  case  requires 
a  forfeiture  to  be  declared  upon  a  vacancy 
80  arising  would  be  to  place  upon  the  policy 
an  unreasonable  and  strained  construction, 
and  would  give  to  the  language  uacd  a  tech- 
nical effect  and  application  that  would,  in 
our  opinion,  defeat  the  meaning  and  intent 
of  parties  that  may  be  gathered  from  a 
reasonable  construction  of  the  terms  of  the 
contract.  But  this,  in  our  opinion,  ia  the 
etTcct  of  the  decision  of  the  supreme  court. 
The  reasoning  in  that  case,  by  an  inverse 
process,  would  logically  lead  to  the  holding 
tliat  »  vacancy  or  unoi'cnpancy  for  the  frac- 
tion ot  an  hour  or  an  hour's  time  would 
avoid  the  policy;  or,  in  other  words,  that 
one  wlio  insures  his  property  under  a  stipu- 
lation of  this  cliaractcr  must  become  a 
prisoner  conlined  to  his  premiaea,  otherwise 
a  temporary  abaence  audi  aa  a  closing  up 
and  absenting  himself  from  bis  place  of 
business  on  the  Lord's  Day.  or  a  viait  to 
hia  neighbors,  or  a  removal  for  a  time  how- 
ever slight  of  his  furniture  and  goods  out 
of  the  building  for  the  purpose  of  repair- 
ing it  and  cleaning  it,  would  be  at  the  peril 
of  a  forfeiture  of  his  policy.  Such  a  re- 
sult, we  think,  was  never  contemplated  by 
the  parties  to  this  contract.  But,  upon  the 
contrary,  knowing  that  the  policy  authorized 
a  change  of  tenants,  and  that  in  tile  nature 
of  things  a  change  might  occur,  it  would 
be  unreasonable  to  construe  the  contract  in 
a  way  tliat  uoiild  practically  cut  off  thia 
right,'  and  to  arbitrarily  declare  that  this 
l!k.A.1915B. 


purpose  as  contemplated  ahonld  not  be 
given  effect." 

In  .[Etna  Ina.  Co.  v.  Meyers,  63  Ind.  238, 
it  was  held  that  no  recovery  could  be  had 
under  a  policy  coveriug  a  tenement  liouse, 
and  providing  that  it  should  cease  to  operate 
BO  long  as  the  property  waa  unoccupied, 
where  the  tenants  moved  out  about  (our 
daya  before  the  fire,  although  the  inaured 
liad  secured  another  tenant  who  was  to  take 
possession  after  certain  repairs  were  made; 
it  being  held  that  it  might  naturally  be 
expected  tliat  a  change  of  tenants  would 
be  had,  and  that  the  insurer  had  inaerted 
tliis  provision  to  relieve  it  of  liability  dur- 
ing tile  intenening  vacancy. 

And  it  has  been  held  that  a  policy  pro- 
viding that  "if  during  the  insurance  tlie 
above-mentioned  premises  shall  become  va- 
cant or  unoccupied,  then  and  from  thence- 
forth, so  long  as  the  same  shall  continue 
vacant  or  unoccupied,  this  policy  shall  cease 
and  be  of  no  force  or  effect,  is  avoided 
where  the  tenants  moved  out  the  day  before 
a  fire,  since  the  contract  was  held  to  be 
absolute  and  unconditional,  and  the  fact 
that  the  property  waa  a  tenement  house  oc- 
cupied by  a  tenant  when  insured,  and  that 
this  fact  was  known  to  tlie  insurer's  agent. 
was  held  to  have  no  weight  against'  the 
expreaa  provision.  Wbeeler  v.  Phtenix  Ins, 
fo,  !-3  Mo.  App.  446. 

And  in  Bennett  v.  Agricultural  Ins,  Co. 
50  Conn.  420,  where  a  policy  covering  a 
liouse  occupied  by  a  tenant  provided  that 
if  "the  dwelling  house  hereby  insured  shall 
cease  to  be  occupied  aa  auch,  th»i  this  policy 
shall  cease  and  be  of  no  more  force  or 
effect,"  it  was  held  that  the  provision  waa 
explicit  and  not  obscure,  and  that  the  policy 
was  avoided  where  the  tenant  moved  from 
the  house  with  all  of  his  furniture  about 
0  o'clock  in  the  evening,  and  it  was  de- 
stroyed about  2  o'clock  the  next  morning. 

And  in  Royal  Ins.  Co.  v.  Lubelsky,  SS 
Ala.  530,  5  So.  (68.  where  a  policy  pro- 
vided that  if  the  building,  which  was  inaured 
as  a  dwelling,  became  vacant  or  unoccupied 
without  the  written  permission  of  the  in- 
surer, the  policy  should  be  void  and  all  in- 
surance   phould    cease,    it    was    held    to    bn 
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be  away  on  a  visit,  or  b«  teniporaTily  absent 
for  aome  neceaaary  purpose.  So,  too,  nhere 
the  property  is  occupied  by  a  tenant,  it 
must  neceaaiirily  be  witbin  the  contempla- 
tion of  the  parties  to  the  contract  that 
occaaionally  it  will  be  vacant  for  a  short 
and  reaaonabte  interval  of  time  between  the 
outgoing  of  one  tenant  and  the  incoming  of 
another.  While  there  is  a  lack  of  uni- 
formity in  the  decisions  on  the  question,  and 
many  of  the  courts  hold  that  a  forfeiture  is 
incurred  even  in  case  of  the  temporary  ab- 
sence of  the  owner,  or  a  abort  period  of  time 
betiVEPn  the  exchange  ot  tenants,  yet  many 
of  the  courts  hold  that,  under  the  cireum- 
atances  above  set  forth,  a  forfeiture  will  not 
be  adjudged.  Thus,  in  the  case  of  Franklin 
F-  Ina.  Co.  v.  Kepler.  05  Pa.  492,  the  ab- 

avoided  upon  its  appearing  that  the  tenant 
moved  out  fourteen  days  before  the  lire 
occurred,  and  tliat  no  vacancy  permit  had 
been  secured. 

la  Contiuental  Ina.  Co.  v.  Kyle,  124  Ind. 
]32,  9  L.R.A.  81,  19  Am.  St.  Rep.  77,  24 
X.  E.  727  it  was  held  that  a  building  was 
vacant  and  unoccupied  where  a  tenant  had 
moved  out,  although  for  the  purpose  of 
letting  nc\v  tenants  in,  and  they  intended 
to  move  in  the  day  after  the  Are  occurred, 
and  had  already  made  some  repairs  on  the 
house,  but  nothiiDg  had  been  left  in  it  ex- 
cept two  or  three  planes. 

And  in  Kicliards  v.  Continental  Ins.  Co. 
83  Mich.  r>08.  21  Am.  St.  Rep.  611,  47  N.  W. 
350,  the  iiouse  was  held  vacant  where  the 
tenant  moved  out  with  the  insured's  knowl- 
edge two  days  before  the  fire,  although  the 
tenant  left  some  goods  in  the  house  which 
he  did  not  need  at  the  time  for  the  pur- 
pose of  liousekeeping,  there  being  no  other 
tenant  moving   iu   to  take  hia   place. 

And  in  Niagara  F.  Ins.  Co.  v.  Drda,  19 
111.  App.  70,  where  a  policy  provided  that  if 
the  building  should  become  vacant  or  unoc- 
cupied for  the  purpoae  indicated,  as  a 
dwelling  house,  the  policy  should  become 
void  unteaa  the  underwriters  indorsed  their 
consent  upon  the  contract,  it  waa  held  erro- 
neous to  make  the  insurer's  liability  de- 
pend upon  the  diligence  of  the  insured  to 
keep  the  building  occupied. 

See  also  McClure  v.  Watertown  F.  Ins. 
Co.  and  Farmers'  Ins.  Co.  v.  Wells,  under 
vubdivisioD,  "Effect  of  landlord's  ignorance 
of  vacancy,  or  lack  of  control  over  tenant." 


It  has  been  held  that  policies  on  rented 
premisea  were  avoided  because  of  a  breach 
of  the  provision  against  the  premises  be- 
coming vacant  or  unoccupied,  although  the 
insured  had  no  knowledge  that  his  tenant 
had  moved  out.  Schuermann  r.  Dwelling 
House  Ins.  Co.  101  111.  437,  62  Am.  St. 
Rep.  377,  43  N.  E.  1093;  Farmers'  Ina.  Co. 
T.  Wells.  42  Ohio  St.  619;  McClure  v. 
Watertown  F.  Ins.  Co.  »0  Pa.  277,  35  Am. 
I..R.A.t913B. 


sence  of  the  insured  from  hia  dwelling  from 
Wednesday  until  Monday  to  attend  a 
funeral  was  held  not  to  be  a  breach  of  the 
provision  of  the  policy  against  vacancy  and 
unoccupancy.  In  the  case  of  Eddy  v.  Hawk- 
eye  Ins,  Co.  70  Iowa,  472,  50  Am.  Rep.  444, 
30  N.  W.  808,  the  tenant  moved  out  on  Tues- 
day. On  Wednesday  the  owner  took  posses- 
sion and  commenced  cleaning  the  house.  In- 
tending to  occupy  it  with  his  family  on 
Saturday.  On  Friday  night  the  house 
burned  down.  It  was  held  that  the  house 
was  not  vacant.  In  Shackelton  v.  Sun  Fire 
Office,  65  Mich.  288,  54  Am.  Rep.  379,  21 
N.  Vi.  343,  the  house  was  occupied  by  a 
tenant.  The  tenant  moved  out,  and  the 
landlord  at  once  moved  his  own  goods  in 
and  began  to  clean  up,  with  the  intention  of 

Rep.  a-'iO;  East  Texas  F.  Ins.  Co.  v.  Kemp- 

ner,  87  Tex.  220,  47  Am.  St.  Rep.  69,  27 
S.  W.  122. 

In  Farmers'  Ins.  Co,  v.  Wells,  supra,  it 
was  held  that  a  condition  that  the  policy 
shoiild  be  void  if  the  building  should  be- 
come vacant  or  unoccupied  was  absolute, 
and  that  where  a  tenant  moved  out  during 
the  term  of  his  lease  without  any  intention. 
of  returning,  and  during  the  night  following 
the  house  burned,  no  recovery  could  be  had, 
although  the  insured  had  no  knowledge  of 
the  removal. 

And  in  McClure  v.  Watertown  F.  Ins.  Co. 
supra,  it  was  held  that  no  recovery  could 
be  had  under  a  policy  providing  that  it 
should  be  void  if  the  insured  house  became 
vacant  by  the  removal  of  the  tenant,  or 
ceased  to  be  occupied  in  the  usual  and  ordi- 
nary manner  that  dwelling  houses  are  occu- 
pied, where  the  Insured's  tenant  moved  from 
the  premises  without  liis  knowledge  or  con- 
sent, although  as  soon  as  he  discovered  the 
fact  he  endeavored  to  procure  a  new  one, 
but  a  loss  occurred  before  he  succeeded.  ■ 

And  it  has  been  held  that  a  provision 
that  the  insurer  should  not  be  liable  for 
any  loss  while  a  dwelling  house  was  left 
without  an  occupant  or  person  actually  re- 
siding therein,  except  in  case  of  temporary 
absence,  while  none  of  the  household  goods 
were  removed,  was  violated  where  the  ten- 
ant liad  moved  from  the  premisea  six  or 
eight  days  before  the  fire,  although  the  in- 
(lUred  lived  at  some  distance,  and  although 
the  tenant's  term  was  not  up,  and  the  in- 
sured did  not  auppose  be  would  quit  the 
premises  before  that  time,  notwithstanding 


md   his 


had  been  distrained.  Abrahams  v.  Agricul- 
tural Mut.  AsBur.  Ahbo.  40  U.  C.  Q.  B.  173. 

And  in  Sleeper  v.  New  Hampshire  F.  Ins. 
Co.  66  N.  H.  401,  the  insured  had  no 
knowledge  that  a  tenant  who  had  paid  rent 
in  advance  for  nearly  a  year  had  moved, 
but  it  was  nevertheless  held  that  a  vacancy 
occurred  within  the  meaning  of  the  policy. 

In  Ohio  Farmers'  Ins.  Co.  v.  Vog«l,  106 
Ind.  239,  3L.R.A.(N.R.)  086,  117  Am.  St. 
Rep.  382,  70  N.  E.  9TT,  9  Ann.  Css.  91,  it 
was  held  that  the  usual  condition  against. 
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oecupjing  the  house  himself.  Next  daj  he 
went  away  (or  three  days'  abseoce.  While 
cleaning  the  house  he  ate  and  slept  at  a 
neighboring  house,  and  after  a.  tew  days 
went  off  on  a  buainesa  trip.  While  goae 
tbe  house  was  burned.  It  was  held  that 
the  policy  had  not  become  void  on  the 
ground  of  vacancy.  In  the  case  of  Lsselle 
V.  Hoboken  F.  Ins.  Co.  43  N.  J.  L.  488,  the 
policy  provided  that  it  should  become  void 
"if  tbe  dwelling  house  should  become  va- 
cant and  unoccupied  and  so  remained." 
It  was  held  that  the  mere  absence  of  the 


tenant,  who  was  then  occupying  the  building 
as  a.  dwelling  house,  on  the  night  of  the 
fire,  did  not  leave  the  building  vacant  or 
unoccupied  within  the  sense  of  the  con- 
tract. In  Moody  v.  Amaion  Ins.  Co.  52  Ohio 
St.  12,  26  L.R.A.  313,  49  Am.  St.  Rep,  899, 
36  N.  B.  1011,  it  was  held  that  a  continuous 
use  of  the  dwelling  house  was  not  necessary 
to  constitute  occupancy  nithin  the  meaning 
of  the  fire  insurance  policy,  but  that  the 
family  might  be  absent  for  health,  pleasure, 
business,  or  convenience  for  reeAjnable 
periods.     In  Doud  v.  Citizens'  Ins.  Co.  141 


vacancy  in  insurance  policies  on  property 
occupied  by  the  owner,  which  was  inserted 
ID  a  policy  on  a  building  occupied  by  a 
tenant,  would  not  operate  to  avoid  the 
policy  immediately  upon  the  rsmovat  of  the 
tenant,  where  the  owner  had  no  notice  of 
the  removal  or  reasonable  opportunity  to 
obtain  it. 

See  also  German  Ins.  Co.  v.  Davis,  under 
"Specific  holdings,"  and  Vanderhoef  v.  Agri- 
cultural Co.,  under  "Question  of  law  or 
fact." 

In  some  cases,  following  the  stipulation 
against  vacancy  or  unoccupancy,  there  is 
found  a  provision  reading  "by  any  means 
within  the  knowledge  or  control  of  tbe  in- 
sured," or  words  to  that  effect. 

Thus,  in  American  Cent.  Tns.  Co.  v. 
Clarey,  28  111.  .4pp.  195,  where  a  policy 
insuring  a  "dwelling  house  occupied  by  a 
tenant"  provided  that  it  should  become  void 
"if  the  premises  shall  be  used  or  occupied 
so  as  to  increase  the  risk,  or  be  or  become 
vacant  or  unoccupied,  ...  or  the  risk 
be  increased  by  the  erection  or  occupation 
of  neighboring  buildings,  or  by  any  means 
within  the  knowledge  or  control  of  the  as- 
sure<l,"  it  whs  held  that  the  last  clause 
referred  back  and  modified  the  preceding, 
and  that  the  policy  was  not  avoided  where 
the  tenant  moved  out  in  the  morning  and 
the  house  burned  on  the  evening  of  the  same 
(lay,  it  appearing  that  the  insured  bad  no 
knowledge  of  the  tenant's  vacating. 

But  in  Dcnnison  v.  PhiBuis  Ins.  Co.  62 
Iowa,  457,  3  N.  W.  500,  there  was  held  to 
l>p  a  violation  of  provisions  tliat  the  policy 
should  be  void  if  the  premises  should  "be- 
come vacant  or  unoccupied  and  so  remain 
without  notice  to  snd  consent  of  this  com- 
pany, ...  or  the  risk  be  increased  by 
the  erection  of  neighboring  buildings,  or  by 
any  means  whatever  within  the  control  of 
the  assured."  where  the  tenant  moved  out 
seventeen  days  before  the  fire,  and  it  re- 
mained tenantlcSB  until  destroyed,  although 
the  vacancy  occurred  by  some  means  not 
within  the  control  of  the  insured,  and  with- 
out hie  knowledge,  it  l>eing  held  that  the 
last  clause  of  the  provision  did  not  refer 
to  the  provision  as  to  vacancy.  The  court 
said:  "it  is  not  a  question  as  to  how  long 
this  state  of  things  may  exist  without  tbe 
knowledge  of  the  assured.  He  is  bound  by 
the  terms  of  bis  policy  to  see  to  it  that  his 
house  does  not  become  vacant,  or  give  no- 
tice, etc.  Neither  is  it  a  proper  inquiry  as 
L.R,A.1016B. 


to  whether  the  risk  is  increased  by  reason 
of  the  building  heing  unoccupied.  The 
parties  have  settled  that  question  by  their 
contract.  The  question  as  to  whether  the 
building  was  unoccupied  for  a  reasonable  or 
unreaEionable  length  of  time  is  wholly  im- 
material- The  time  is  only  material  in  de- 
termining whether  the  building  is,  in  fact, 
vacant  or  unoccupied  within  the  meaning 
of  the  contract.  The  only  material  consid- 
eration is.  Was  this  building  vacant  or  un- 
occupied, and  did  it  so  remain  until  de- 
stroyed by  fire!  Of  course,  the  terms  of 
the  contract  must  receive  a  reasonable  con- 
struction. The  parties  did  not  intend  that 
one  tenant  shouH  not  move  out  and  anoUier 
more  in.  Nor  did  they  intend  that  the 
house  should  be  deemed  vacant  if  the  occu- 
pant should  close  it  and  go  off  on  a  visit, 
and  not  occupy  it  for  a  reasonable  time. 
But  the  evidence  in  thiu  esse  tends  to  show 
that  the  building  was  actually  unoccupied 
'  for  seventeen  days,  not  by  reason  of  any- 
I  thing  other  than  that  one  tenant  left,  and 
!  the  house  stood  there  awaiting  another  oc- 
'  cupant.  It  was,  to  all  intents,  a  vacant  and 
unoccupied  house  when  it  was  destroyed. 
.  It  is  immaterial  how  the  house  came  to  be 
vacated  or  unoccupied,"  And  to  the  same 
'  cfTeet  is  Moore  v.  Phtenix  F.  Ins.  Co.  64 
X.  H.  14(1,  10  Am.  8t.  Rep.  384,  6  Atl.  27. 
In  North  American  F.  Ins.  Co.  v.  Zaen- 
ger.  63  11!.  464,  a  provision  that  the  policy 
should  be  void  if  the  premises  should  be- 
come vBcsnt,  or  the  risk  increased  by  erec- 
tion of  buildings,  "or  by  any  means  what- 
ever within  the  control  of  the  assured, 
without  the  consent  of"  the  insurer,  was 
held  to  be  in  the  nature  of  a  warranty  that 
the  premises  should  not  become  vacant  if 
within  the  insured's  power  to  prevent  it, 
and  where  it  appeared  that  the  tenant  had 
left  some  three  weeks  before  the  fire,  it  was 
held  incumbent  on  the  insured  to  show  that 
the  vacation  of  the  house  was  beyond  his 
control- 
In  Atlantic  Ins.  Co.  v.  Manning,  3  Colo. 
224,  where  a  policy  provided  that  if  the 
"premises  shall  become  vacant  or  unoeca- 
pied.  or  the  risk  be  increased  by  the  erec- 
tion or  occupation  of  neighboring  buildings, 
or  by  anv  means  whatever  within  the  con- 
trol of  tiie  assured,"  it  should  he  void,  in 
an  action  in  which  it  appeared  that  the 
tenant  on  the  insured  premises  moved  be- 
fore the  fire,  and  tliat  shortly  afterward, 
and  before  tbe  expiration  of  his  term,  an'l 


FARMERS'  MUT.  EQUITY  INS.  SOC.  v.  SMITH. 


S4I> 


Psi.  47,  23  Am.  St.  Kep.  263,  21  Atl.  SOS,  it 
was  held,  under  a  policy  of  insurance  on 
leased  premises,  containing  a  clause  avoid- 
ing the  policy  if  tlie  premises  should  become 
vacant  without  the  written  consent  of  the 
insurer,  that  a  reasonable  time  should  be 
allowed  to  carr;  out  a  change  of  tenants 
without  imposing  upon  the  insured  the 
penalty  of  either  an  intended  or  permitted 
vacation  of  the  premises.  The  same  rule 
was  followed  by  our  superior  court  in  the 
case  of  Dwelling-house  Ins.  Co,  v.  Walsh, 
10  Ky.  L.  Rep.  282. 


Other  authorities  might  be  added,  but 
those  cited  are  sufficient  to  establish  the 
rule  that  is  clearly  applicable  under  the 
facts  of  this  ease.  Here  the  tenant  vacated 
the  house  oti  Saturday  evening.  Another  . 
tenant  was  to  move  in  on  the  following  Mon- 
day, Early  Monday  morning  the  house  waa 
burned.  The  interval  of  time  incident  to  the 
change  of  tenants  was  not  only  not  unrea- 
sonable, but  such  as  the  parties  to  the  con- 
tract must  have  contemplated  would  neces- 
sarily take  place. 

Judgment  affirmed. 


while  some  of  his  property  remained  i 
house,  it  burned,  it  was  held  proper  t 
struct  the  jury  on  the  question  of  vac 
that  it  it  was  not  within  tlie  mear 
control  of  the  insured,  he  could  recovc 

Vacancy  as  question  of  law  o 

What  is  meant  by  the  terms  "vacant  or 
unoccupied"  is  a  question  of  law  for  the 
court.  Schuermann  v.  Dwelling  House  Ins. 
Co.  161  III.  437,  52  Am.  St.  Rep.  377,  43 
N.  E.  1093;  Gash  v.  Home  Ins.  Co.  153 
III.  App.  31 ;  Phoenix  Ins.  Co.  v.  Tucker,  02 
III.  64,  34  Am.  Rep.  106;  German -American 
Ins.  Co.  V.  BuckstaiT,  38  Neb.  135,  58  N.  W. 
6»2. 

And  where  the  undisputed  facte  as  natu- 
rally interpreted  show  vacancy  and  unoe- 
cupaucy,  and  consequent  increase  of  risk,  it 
becomes  the  duty  of  the  court  to  declare  a 
verdict  for  the  insurer.  Moore  v.  Phoenix 
F.  Ins.  Co.  04  N.  H.  140,  10  Am.  St.  Rep. 
384,  6  Atl.  27. 

But  ordinarily  the  question  whether  a 
building  is  vacant  or  unoccupied  at  the 
time  a  loss  occurs  is  one  of  fact  for  the 
jury.  Schuermann  v.  Dwelling  House  Ins. 
Co.;  Gash  v.  Home  Ins,  Co.;  Phienix  Ins. 
Co.  V.  Tucker ;  and  German-American  Ins.  Co. 
v.  BuckstaiT,  supra;  State  v.  Tuttgerding, 
S  Ohio  Dec.  Reprint,  74. 

And  the  question  whether  a  house  was 
unoccupied  was  held  to  be  for  the  jury  in 
Vanderhoef  v.  Agricultural  Ins.  Co.  46  Hun, 
328,  where  the  evidence,  among  other  things, 
showed  that  a  tenant  of  a  part  of  the  prem- 
ises had  left  about  a  week  before  the  fire, 
biit  the  insured  did  not  learn  of  the  fact 
until  the  day  before  the  fire  occurred. 

And  in  Wait  v.  Agricultural  Ins.  Co.  13 
Hun,  371,  in  which  a  policy  provided  that 
it  sliould  become  void  if  the  house  should 
cease  to  be  occupied  in  the  usual  and  ordi- 
nary manner  in  which  dwellini;  houses  are 
occupied  as  Bueh,  the  question  whether 
there  had  been  a  breach  of  the  provision 
was  held  for  the  jury,  where  the  tenant 
commenced  to  move  out  and  removed  most 
of  his  furniture  and  all  his  family  from  the 
liousc.  and  a  Are  occurred  the  next  night. 

And  in  WoodrulT  v.  Imperial  F.  Ins.  Co. 
83    N.    Y.    333,    the   question    whether    the 

held  to  be  for  the  jury  where  they  were 
rented  and  occupied  until  two  days  i>efore 
tiie  Are.  snd  the  former  tenant  testified 
L.B.A.1913B.  5 


the  1  that  he  left  part  of  his  goods  in  the  house 

in-  I  with  the  insured's  permission,  and  that  his 

.ncy    tenancy  ceased  when  his  goods  were  burned, 

~~    and   another   witness  testifled  that  he  was 

in  the  house  the  day  before  the  lire  and  saw 

goods  in  some  of  the  rooms  and  that  other 

fact  rooms  were  locked. 

So,  in  Cummins  v.  Agricultural  Ins.  Co. 
67  N.  Y.  260,  23  Am,  Rep.  Ill,  the  ques- 
tion whether  the  insured  house  liad  become 
vacant  by  removal  of  the  occupant  was  held 
for  the  jury  where  it  appeared  that  the 
occupant  went  away  temporarily  to  stay  at 
the  insured's  house  during  his  absence,  but 
that  tie  left  his  furniture  in  the  house,  and 
his  wife  visited  it  from  time  to  time,  and 
they  intended  to  return  there  to  reside,  the 
court  holding  that  the  provision  had  refer- 
In  Moore  v.  Phtenix  F.  Ins.  Co.  64  N.  H, 
140,  10  Am.  St,  Rep,  364,  6  Atl.  27,  it  was 
held  that  there  was  not  sufficient  evidence 
to  take  to  the  jury  the  question  whether 
the  Insured  building  was  "vacant  and  unoc- 
cupied" for  a  period  of  more  than  ten  days, 
where  the  testimony  showed  that  the  tenant 
moved  away  and  no  one  lived  on  the  prem- 
ises, which  were  in  a  secluded  place,  for 
nearly  three  months  between  the  date  of 
the  policy  and  the  fire,  and  that  a  verdict 
for  the  defendant  should  have  been  directed. 
In  Bonenfant  v.  American  F.  Ins.  Co.  76 
Mich.  653,  43  N.  W.  682,  while  the  evi- 
dence tended  to  show  that  a  tenant  had 
quit  and  removed  from  the  premises  with 
the  intention  of  remaining  permanently 
away,  the  plaintiff  introduced  some  testi- 
mony under  which  it  was  held  proper  to 
submit  the  question  whether  the  premises 
had  become  vacant  to  the  jury. 


Specific  holdings. 

In  the  following  cases,  involving  policies 
on  rented  property,  there  was  held  to  be  no 
violation  of  provisions  that  the  policies 
should  tiecome  void  if  the  buildings  became 
vacant  or  unoccupied, — 

— where  the  tenant  had  commenced  mov- 
ing and  part  of  his  goods  had  been  taken 
away  and  part  remained  on  the  insured 
premises.  Insurance  Co.  of  N.  A.  v.  Coombs, 
10  Tnd.  App,  331,  4B  N.  E.  471;  Norman 
V.  Missouri  Town  Mut.  F.  L.  T.  C.  *  W, 
Ins.  Co.  74  Mo,  App.  456;  Liverpool  &  L. 
t  Q.  Ina   no.  v.  BuckstafT,  38  Neb,  146,  41 
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Am.  St.  Rep.  724,  56  N.  \V.  695;  Omaha 
F.  Ina.  Co.  v.  Sinnott,  54  Neb.  622,  74  N. 
W.  955;  Inauraneo  Co.  of  N.  A.  v.  Hannum, 
1  Monaghan  (Pa.)  3UB; 

— where  the  tenants,  witliout  the  in- 
aured'a  knowledge,  moved  out  part  of  their 
atoi'k  on  the  evening  preeedine  the  fire,  but 
left  Borne  of  their  things  and  retained  tlie 
key,  German  Ins.  Co.  v.  Davli,  40  Neb.  700, 
50  N.  VV.  698; 

— where,  a  daj  or  two  prior  to  the  Are, 
n  tenant  had  moved  out,  but  another  tenant 
had  moved  in  Home  of  his  propertv,  Union 
Tnn.  Co.  V,  McCullough,  2  Neb.  (Unof.)  ISS, 
96  N.  W.  79; 

— where,  ao  far  aa  appeared,  one  tenant 
moved  in  when  the  other  moved  out,  ^^'ood- 
rulT  V.  Imperial  F.  Ins.  Co.  supra; 

— where  a  tenant's  term  e.'ipired  April 
Int,  and  be  commenced  moving  March  24th. 
nnd  finished  on  the  27th,  and  the  property 
burned  on  the  2f<th,  and  it  appeared  that 
it  liod  been  let  to  a  new  tenant  whose  term 
was  to  eommenee  April  lat.  Roe  v.  Dwelling 
House  Ins.  Co.  149  Pa.  94.  34  Am.  St.  Rep, 
SBJ,  2.1  AtL.  718; 

— where  the  most  that  could  be  deduced 
from  the  evidence  was  a  vacancy  during 
change  of  tenants  of  six  or  seven  days, 
Trncv  v.  Queen  Citv  K.  Ins.  Co.  132  La. 
filO,  61  So.  687,  Ann.  Cas.  1014D,  1145; 

— where  the  tenant  who  occupied  the 
premises  had  made  arrangements  to  move 
into  another  ptoee,  and,  a  day  or  two  befora 
the  fire,  went  away  to  meet  Ilia  wife,  leav- 
ing liJB  two  daughters  in  the  house  with 
instructions  to  wait  until  bia  return,  and 
haling  employed  a  man  to  move  the  furni- 
ture, a  small  part  of  which  was  removed 
before  the  premises  were  burned,  Burlington 
Ins.  Co.  V.  Lowery,  61  Ark.  108,  54  Am. 
St.  Kep.  196,  32  S.  W.  383; 

— where  a  tenant  moved  out  on  Wednes- 
day and  gave  the  insured  the  key  on  Thurs- 
day, and  on  Thursday,  Friday,  and  Satur- 
day the  latter  and  one  to  whom  he  had 
rented  the  house  were  cleaning  and  repair- 
ing the  house  preparatory  to  moving  in  on 
Monilaj',  and  a  fire  occurred  on  Saturday, 
«'tFrUv  V.  State  Ins.  Co.  91  Iowa,  160,  51 
Am,  Si.  Rep.  334,  69  N.  \V.  16; 

— nhere  the  tenant  of  a  building  leased 
as  a  boarding  house  removed  most  of  fur- 
niture to  another  building,  but  her  husband 
and  his  man  continued  to  occupy  the  build- 
ing nights,  looking  after  stock  which  re- 
mHined  on  the  premises.  Seubcrt  v.  Fidclity- 
Phenix  Ins.  Co.  29  S.  D.  261,  40  L.Il.A. 
(N.S.)   58.  136  N.  W.  103i 

— where  the  insured  took  poaseesion  of  a 
tenant  house  as  Boon  aa  a  tenant  moved  out, 
and  Has  repairing  the  house  for  some  other 
tenant,  and  it  was  burned  five  weeks  after 
the  former  tenant  left.  Dwelling-house  Ins. 
Co.  V.  Walsh,  10  Ky.  L.  Rep.  282; 

— where  a  tenant  moved  out  a  tittle  over 
a  month  before  a  fire,  and  during  the  inter- 
vening time  the  owner  took  steps  to  pro- 
cure another  tenant,  and  he  and  hia  familj-, 
who  lived  in  the  immediate  vicinity,  were 
frequently  in  the  house  during  the  daytime, 
and  a  man  was  hired  to  sleep  there  at  night, 
L.R.A.I01SB. 


I  Traders'  Ills.  Co.  v.  liaee,  —  111.  ~,  29  N. 
E.  S46; 

— where  insured  living  apartmenta  had 
been  rented  prior  to  the  month  of  May, 
when  the  tenants  moved  out,  and  a  lounge 
wax  immediately  put  in  the  building  and 
the  insured's  husband  slept  there  five  or  six 
nights  a  week,  and  sometimes  a  whole  week, 
and  slept  there  July  3d,  on  which  day  the 
building  was  rented,  but  did  not  sleep 'there 
on  the  4th,  when  it  burned,  but  slept  nearby 
in  a  house  situated  on  the  same  lot.  'Tlijpme 
v.  Niagara  F.  Ina.  Co.  lOO  App.  IHv.  278, 
91  X.  Y,  Supp.  499.  affirmed  in  185  N.  Y. 
570,  78  N.  K.  1113; 

— where  a  tenant  had  moved  out  about 
thirty-three  days  before  with  the  insured's 
knowledge,  during  which  time  he  was  en- 
deavoring to  obtain  another  tenant,  it  being 
held  in  this  case  that  the  words  "so  remain" 
following  "vacant  or  unoccupied"  meant 
something  more  than  a  mere  temporary  va- 
cancy, such  aa  would  oeeiir  where  one  ten- 
ant moved  out,  if  it  was  not  continued  for 
an  unreasonable  time.  Kelley  v.  Home  Ins. 
Co.  Fed,  Cas,  No.  7,658. 

And  Bee  also  Eddy  v.  Hawkeye  Ins.  Co. 
70  Iowa,  472.  .i9  Am.  Kep.  444,  30  N.  W. 
80S,  and  Sha<'ke1ton  v.  Sun  Fire  Ofiiee,  55 
Mich.  288,  64  Am.  Rep.  379,  21  N.  W.  343, 
which  are  fully  act  out  by  the  court  in 
Faburhs,  Mlt.  Eq.  Ixs.  'Soc.  v.  Kuitii, 
and  American  Cent.  Ins.  Co.  v.  Clarey  and 
Ohio  Farmers'  Ins.  Co.  v.  Vogel,  under  liead- 
iug  ''Effect  of  landlord's  ignorance  of  va- 
cancy, or  lack  of  control  over  tenant,"  and 
East  Texas  F.  Ina.  Co.  v.  Kempner,  under 
hirading    "Strict   construction    of   provision 

.And  a  house  out  of  which  a  tenant  has 
moved,  but  in  which  sooie  trifling  articles 
of  his  atill  remain,  while  other  goods  of 
his  src  in  a  smokehouse  a  few  steps  away, 
and  into  wliich  an  incoming  tenant  has 
moved  a  portion  of  bis  elFecta,  act  up  a  stove, 
built  a  fire,  and  would  have  brought  his 
family  except  for  rain,  may  be  found  as  a 
question  of  fact  not  to  be  vacant  and  unoc- 
cupied within  the  meaning  of  an  insurance 
poliev.  Home  Ins.  Co,  v.  Mendenhall,  164 
HI,  458,  36  L.R.A.  374,  45  N,  E.  1078- 

And  in  German -American  Ins.  Co.  v. 
BucksUlI,  38  Neb.  ISJ.  56  N.  W.  602,  where 
a  policy  insuring  a  hotel  provided  that  it 
should   be   void   if  the   premises  should   be- 


int   t 


ipied,  it  was  held  that  if  a  ten- 


tirely  ceased  to  occupy  it  at  the  time  of  the 
fire,  the  policy  would  become  void,  but  that 
if  the  vacancy  was  temporary  only  aud  occa- 
sioned by  the  tenant's  moving  out,  and  that 
if  the  tenant  had  not  moved  all  his  goods 
and  furniture  at  the  time  of  the  fire,  such 
removal  would  not  render  the  premises  va- 
cant and  unoccupied. 

In  the  folio  win);  caaes  in  addition  to 
those  cited  in  previous  subdiviaiona,  how- 
ever, the  facta  were  held  to  be  such  as  to 
render  the  rented  premises  vacant  or  unoc- 
cupied within  tlie  meaning  of  provisions  of 
the  policies; 

— where  a  tenant  moved  tlje  day  befora 
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the  fire,  and  had  no  inUation  of  returning, 
And  there  wae  no  evidence  tliat  anyone  in- 
tended to  occupy  them  in  tlie  future,  Snyder 
T.  Firemen's  Fund  Ine.  Co.  78  Iowa,  140, 
42  N.  W,  630: 

— where  a  tenant  moved  out  at  a  huild- 
ing  used  as  a  store  and  factory,  leaving  an 
old  counter  intended  for  sale,  and  BOme 
bottles  and  Jugs  which  had  beea  stored  by 
a  third  person,  and  there  was  no  certainty 
aa  to  when,  if  at  all,  the  building  would  be 
reoceupied,  Liinburg  v.  German  P.  Ins.  Co. 
no  Iowa,  709,  23  I.^R..\.  90,  48  Am.  St.  Rep. 
48S,  57  N.  W.  626; 

— where  the  tenant  had  moved  two  months 
before,  and  had  notified  the  insured,  who 
requested  liim  to  lease  the  house  to  someone 
else,  but  subsequently  countermanded  the 
order,  although  a  few  articles  of  furniture 
remsined  in  the  house,  American  Ins.  Co. 
T.  Padfleld,  7B  111.  167; 

— where  one  tenant  had  moved  out  of  a 
farmhouse,  and  another  tenant  to  whom  the 
premises  had  been  leased  had  not  moved  in 
when  the  property  was  bui'ned,  and  it  was 
not  clear  that  he  Intended  to  occupy  the 
house,  although  he  controlled  and  used  the 
farm,  Stoltenberg  v.  Continental  Ins.  Co. 
lOa  Iowa,  5B3,  US  Am.  St.  Hep.  323,  76 
N.  XV.  835; 

— where  a  tenant  had  moved  out  a  week 
before  the  fire,  and  before  he  moved  the  In- 
sured, who  had  previously  lived  on  the 
property,  stored  part  of  his  goods  in  the 
kitchen,  removed  hie  wearing  apparet,  ate 
and  slept  elsewhere,  and  had  no  idea  of  re- 
turning to  the  house  to  live,  Home  Ins.  Co. 
V.  Boyd,  19  Ind.  App.  173,  40  N.  E.  285; 

— where  the  tenant,  who  had  paid  his 
rent  until  the  following  May,  left  the  prem- 
ises in  July,  going  to  another  place  in 
search  of  employment,  intending  to  return 
the  next  spring,  and  if  work  was  dull  to 
return  earlier,  and  hia  family  alao  left, 
taking  their  wearing  apparel  and  some  of 
the  furniture,  but  leaving  a  part,  which  re- 
mained in  the  house  until  it  was  burned  in 
October,  Sleeper  v.  New  Hampshire  F.  Ins. 
Co.  66  N.  H.  401; 

— where  the  insured  procured  one  tenant 
to  move  out  in  order  that  another  might 
take  possession,  and  the  first  tenant  moved 
twelve  or  fifteen  days  before  the  Are,  and 
no  one  occupied  the  house  during  this  time, 
and  no  cause  was  shown  why  the  other 
tenant  did  not  move  in.  East  Texas  F.  Ins. 
Co.  V.  Smith,  3  Tex.  App.  Civ.  Caa.  I  Will- 
son )   344; 

— where  the  tenant  had  moved  out  and 
nothing  was  left  in  the  house  which  Indi- 
cated an  intention  to  occupy  it  aa  a  dwell- 
ing, although  it  had  been  rented  and  a 
tenant  was  expected  to  take  possession  with- 
in a  few  weeks,  and  the  owner,  who  lived 
nearby,  spent  a  part  of  each  day  cleaning 
the  premises,  and  her  father  left  some  tools 
in  the  house  at  night,  Feshp  v.  Council 
Bluffs  Ins.  Co.  74  Iowa,  676,  39  N.  W.  87; 

— where  the  tenant  moved  out  about  four 
ireeka  before  the  flre,  Craig  v.  Springfield 
F.  &  M.  Ins.  Co.  34  Mo.  App.  431;  Mooney 
V.  Glenns  Falls  Ins.  Co.  4  Pa.  Diet.  R.  039; 
I..R.A.1015B. 


— where  the  tenant  moved  out  about  » 
month  before  the  fire,  and  a  son  of  the 
owner  slept  in  the  house  during  the  day  and 
worked  nights,  having  no  furniture  therein 
except  a  cot,  a  chair,  and  an  alarm  clock, 
and  the  family  of  the  owner  lived  next  door 
and  obtained  rain  water  from  a  cisturii  in 
the  insured  house,  and  the  owner  went 
through  it  evervday,  the  flre  occurring  late 
at  night.  Eureka  F.  &,  M.  Ins.  Co.  v.  Bald- 
win, 02  Ohio  St.  368.  57  N.  E.  57 ; 

— where  the  tenement  house  insured  was 
occupii'd  by  several  tenants  shortly  before 
the  fire,  whose  leases  covered  the  whole  of 
the  month  in  which  the  flre  occurred,  and 
part  of  them  left  of  their  own  accord  and 
part  upon  notice  from  the  insured  of  hia 
intention  to  repair  tbe  building,  and  the 
day  before  the  fire  a  carpenter  found  the 
house  empty  with  doora  unfastened  and 
windows  broken,  Sch nermann  v.  Dwelling 
House  Ins.  Co.  181  HI.  437,  62  Am.  St. 
Rep,  377,  43  N.  E.  1093. 

And  it  bas  been  held  that  an  insured 
houae  waa  vacant  and  unoccupied  for  more 
than  ten  daya  where  a  tenant  went  off  in 
aearch  of  work,  and  his  wife  went  away 
taking  her  wearing  apparel  and  teavine  onlv 
a  few  articles  of  small  value,  and,  although 
the  insured  expected  tbe  tenant  to  return, 
he  took  no  atepa  to  have  it  occupied  or 
watched  for  fifteen  or  twenty  days,  when  a 
flre  occurred.  Robinson  v.  jEtna  Ins.  Co. 
IB  Ky.  L.  Rep.  865,  38  S.  W.  693. 

And  a  like  provision  was  held  to  have 
been  violated  in  Home  Ins.  Co.  v.  Scales, 
71  Miss.  975,  42  Am.  St.  Rep.  612,  16  So. 
134,  where  an  insured  building  was  occu- 
pied by  a  firm  of  merchants  when  the  policy 
was  issued,  but  at  the  expiration  of  their 
leaae,  and  about  six  weeks  before  the  fire, 
they  moved  everything  except  a  few  boxes 
and  barrels,  although  they  retained  the  key 
for  the  purpose  of  occasionally  entering  to 
ael!  the  boxes  and  barrela  r  — 
premises. 


CALIFORNIA  SUPREME  COURT. 

(Department  No.  2.) 

LUTHER  B.  WOOD,  Respt.. 
J.  E.  KREPPS  et  al.,  Appts. 
(—  Cal.  — ,  143  Pac.  091.) 

Contract  —  ralldllr  —  failure  to  comply 

with  eta  tide. 

1.  Failure  of  a  money  lender  to  give  the 
borrower  a  memorandum   of  the  transaction, 


Note.  —  Fatlutv  of  money  lender  to  pro- 
cure Ucenae  as  affecting  vaKdlty  of 
Wit  contract. 

The  earlier  cases  on  this  question  will  be 
found  at  page  6Id  of  the  note  to  Leviaon  v. 
Boas,  12  L.R.A.(N.S.)  575,  on  the  general 
subject  of  validity  of  contracts  in  busincM' 
which    it   is  a    miadefneanor   to   transact,' 
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whpn  ttie  Beciirities  are  executed  as  required 
b;  statute,  does  not  prevent  enforcement  of 
the  SMuritiea  if  tfae  statute  mcreljr  aubjeetii 
him  to  Une  for  eueh  failure. 
Pawnhroker  —  failure  lo  comply  ivltll 

mnntclpal    regulation    —   valldtty    ot 

other  oontracl»i. 

2.  That  a  pawnbroker  has  not  complied 
with  the  municipal  regulations  for  the  con- 
duct of  such  business  does  not  affect  the  va- 
lidity of  a,  contract  made  hy  him  as  a  per- 
sonal-property  broker  in  lending  money  on 
chattel  mortgage. 

laicense  ^  failure  lo  secure  —  effect  on 
con  (met. 

3.  Failure  of  a  money  lender  to  secure  a 
license  required  by  municipal  ordinance  for 
revenue  purposes  under  penalty  for  tlie 
tranaaction  of  such  business  does  not  pre- 
vent the  enforcement  by   him   of   his   loau 


(October  1,  1B14.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Superior  Court  for  Los  Angeles 
County  in  plaintiff's  favor  in  an  action 
brought  to  foreclose  a  chattel  mortgage 
given  as  security  for  the  payment  of  a 
promissory  note  executed  by  defendants  in 
plaintiff's  favor.     AEBrmed. 

The  facts  are  stated  in  tlie  opinion. 

Meears.  Grant  Jackson  and  Theodore 
Martin,  for  appellants: 

The  failure  to  give  defendants  the  memo- 
randum or  notice  of  the  transaction  as  re- 
quired by  the  act  of  April  16,  1B08,  ren- 
dered the  aoti!  and  mortgage  void. 

Levinson  v.  Boas,  150  Cal.  185,  12  L.R.A. 
(N.8.1  575,  88  Pac.  825,  11  Ann.  Gas, 
661;  Fergiiason  v.  Xorman,  5  Bing  N.  C. 
78,  0  Scott,  79*,  1  Arnold,  418,  8  L.  J.  C.  P. 
N.  S.  3,  3  Jur.  10;  Cope  v.  Rowlands,  2 
Mees.  k  VV.  149,  2  Gale.  231,  6  L.  J.  Exch. 
N.  S.  663;  Grand  Rapids  r.  Braudy,  105 
Mich.  670,  32  L.R.A,  118,  55  Am.  St.  Bep, 
473,  04  N.  W.  2B;  St,  Joseph  v.  Levin,  128 
Mo.  588,  4i)  Am.  St.  Rep.  577,  31  S.  W.  101 1 
Buckley   v.   Humason,    50    Minn.    195,    16 


L.R.A.  423,  3«  Am.  St.  Sep.  639,  SZ  N.  W. 
385;   Miller  v.   Ammon,   145  U,   S.  421,  35 

L.  ed.  759,  12  Sup.  Ct.  Rep.  884. 

PlaintifTs  failure  to  procure  and  hold,  and 
keep  posted  in  his  place  of  busincEs,  the  li- 
cense required  by  the  ordinance  of  the  city 
of  Los  Angeles  in  force  at  tiie  time  of  the 
execution  of  the  note  and  mortgage,  ren- 
dered the  obligation  void. 

Levinson  v.  Boas,  150  Cal.  1S5,  12  L.R.A. 
{S.S.)  575,  SB  Pac.  825,  11  Ann.  Cas.  061; 
Berka  v.  Woodward.  125  Cal.  110,  45  L.R.A. 
420,  73  Aih.  St.  Rep.  31,  57  Pac.  777;  Brooks 
V.  Cooper,  50  N.  J.  Eq.  761,  21  L.R.A.  617, 

35  Am.  St.  Rep.  793,  26  AtL  978;  Gardner 
V.  Tatum,  81  CaL  370,  22  Pac.  880;  Buck- 
ley V.  Humason,  60  Minn.  195,  16  L.R.A. 
423,  36  Am.  St.  Rep.  037,  52  N.  W.  385; 
Cope  V,  Rowlands,  2  Mees.  &  W.  149,  2 
Gale,  231,  8  I-  J.  Exch.  N.  S.  63;  Young- 
blood  T.  Birmingham  Trust  &  Sav.  Co.  95 
Ala.  521,  20  L.R.A.  58,  30  Am.  St.  Rep.  215, 
12  So.  579;  Miller  v.  Ammon,  145  U.  S.  421, 

36  L.  ed.  759,  12  Sup,  Ct.  Rep.  884;  Griffith 
V.  Wells,  3  Denio,  226;  Ex  parte  Lichten- 
stein,  67  Cal.  359,  56  Am.  Rep.  713,  7  Pac. 
728;  Jackson  v.  Shawl,  2S  CaL  267;  Grand 
Rapids  V.  Braudy,  105  Mich.  670,  32  LJt.A. 
118,  55  Am,  St.  Rep.  472,  64  N.  W.  29;  St. 
Joseph  V.  Levin,  128  Mo.  568,  49  Am.  St. 
Rep.  577,  31  8.  W,  101. 

The  failure  of  plaintiff  to  keep  the  license 
posted  in  his  office,  and  to  keep  the  register 
of  loans,  and  to  give  defendant  a  copy,  ren- 
dered the  loan  void. 

Levinson  v.  Boas,  150  Cal.  185,  12  L.R.A. 
(N.S.)  573,  88  Pac.  825,  11  Ann.  Cas.  661; 
Grand  Rapids  v.  Braudy,  105  Mich.  670,  32 
L.R.A.  116,  55  Am.  St.  Rep.  472,  64  N. 
K.  29;  St.  Joseph  v.  Levin,  128  Mo.  588,  49 
Am.  St,  Rep.  577,  31  S.  W.  101. 

Mr.  John  F.  Poole  for  respondent. 

IfOrlgan,  J.,  delivered  the  opinion  of  the 

This  action  was  brought  to  foreclose  » 
chattel  mortgage  given  as  security  for  the 


which  includes  caees  arising  under 
regulating  licensing  tradca  and  occupations. 
See  also  note  to  Johnson  v.  Berrv,  1  L.R.A. 
(N,S.)  ]159.  Other  notes  which' may  be  of 
service  because  of  analogy  of  the  questions 
covered  may  be  found  by  consulting  the  In- 
dex to  L.R.A.  Notes,  under  the  title  "Con- 
tracts," subdiv.  ''Essential  validity  and  ef- 
fect." 

In  Levinson  v.  Boas,  150  Cal.  185,  12 
L.R.A.(N.S.)  575,  88  Pac.  825,  11  Ann.  Cas. 
661  (cited  and  set  forth  in  Wood  v. 
Kbeppb),  it  was  held  that  the  contracts  of 
a  pawnbroker  who  attempts  to  carry  on  his 
business  without  a  license  and  without  com- 
plying with  the  requirements  of  statutes 
and  ordinances  as  to  recording  the  con- 
tracts, noncompliance  with  which  is  made  a 
L.R.A.19I5B. 


misdemeanor,  are  void,  and  he  can  claim 
no  lien  upon  the  pledges. 

So,  also,  one  who  "shaves"  notes  as  a  bus- 
Inees  without  first  paying  the  privilege  tax 
and  obtaining  a  license  cannot  maintain  an 
action  on  a  note  purchased  by  him.  Gilley 
v.  Harrell,  118  Tenn.  115,  101  S.  W.  424. 

And  in  Gant  v.  Hobbs  [I912]  1  Ch,  717, 
81  L.  J,  Ch.  N.  S.  303,  106  L.  T.  N.  S.  443. 
28  Times  L.  R.  298:  Lodge  v,  Xational  Un- 
ion Invest.  Co.  [1907]  1  Ch.  300,  76  L.  J. 
Ch.  X.  S.  187,  no  L.  T.  N.  S.  301,  23  Times 
L.  R,  187;  Re  Campbell  [1911]  2  K.  B.  092, 
81  L.  J,  K.  B,  N,  S.  1S4,  105  L.  T,  N.  S.  629, 
19  Manson,  1,  contracts  of  an  unru;istered 
money  lender  were  held  to  be  void  for  ille- 
gality, and  not  enforceable.  J.  H.  B. 
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psTment  of  a  promissory  note  for  $1,000 
priacipal,  with  ioterest  at  4  per  cent  per 
month,  executed  by  defendants  in  favor  of 
the  plaintiff.  The  note  and  mortgage  were 
executed  March  7,  1910,  and  the  mortgage 
WHB   recorded  the   day  following  its  execu- 

Tbe  answer  of  the  defeadanta  set  tip  that 
at  the  time  of  the  execution  of  the  note  and 
mortgage  the  plaintiff  was  engaged  in  the 
city  of  Lob  Angeles  in  carrying  on  the  buai- 
nesE  of  pawnbroking  and  the  businees  of 
loaning  money  for  himself  and  others  on 
personal  security  and  on  personal  property 
other  than  carrying  on  the  business  of  bank- 
ing, and,  as  special  defenses  against  the 
right  of  plaintiff  to  recover,  alleged;  First, 
that  plaintiff  did  not  at  the  time  of  the 
execution  of  the  note  and  mortgage, — March 
7,  laiO,— nor  until  October,  1911,  give  to  the 
defendants  the  memoranda  or  notice  pro- 
vided for  by  g  5  of  an  act  of  the  legislature 
defining  pereoTial  property  brokers  and  regu- 
lating their  charges  and  business  (Stat. 
1909,  p.  9S9);  and,  second,  that  plaintiff 
had  not,  at  the  time  of  the  execution  of  said 
note  and  mortgage,  procured  a  license,  as 
required  by  an  ordinance  of  the  city  of  Los 
Angeles  to  authorize  him  to  carry  on  the 
business  of  pawnbroking,  or  the  business  of 
loaning  money  for  himself  and  others  upon 
personal  security  and  upon  personal  prop- 
erty in  which  he  was  engaged.  Plaintiff 
moved  to  strike  out  from  the  answer  these 
special  defenses  referred  to,  on  the  ground 
that  they  were  immaterial  and  redundant. 
The  court  granted  the  motion  and  entered  a 
decree  of  foreclosure  in  favor  of  the  plain- 
tiff. Defendants  appeal  from  this  decree, 
insisting  that  the  court  erred  in  striking  out 
the  defenses  set  up  in  their  answer.  This 
is  the  only  point  made. 

The  theory  of  Uie  defendants  in  alleging 
that  plaintiff  had  failed  to  give  them  the 
'  memorandum  or  notice  of  the  contents  of 
the  note  and  mortgage  and  other  matters 
provided  for  by  g  a  of  the  said  act  of  1900, 
at  the  time  the  note  and  mortgage  were 
executed,  is  that  such  failure  precluded  any 
recovery  by  plaintiff.  But  this  theory 
erroneous.  While  the  section  relied  on  pro- 
vides that  when  a  loan  such  as  here  is  made, 
a  memorandum  or  notice  of  the  contents 
of  the  note  and  mortgage  and  other  matters 
shall  be  given  the  mortgagors,  it  is  not  n 
by  the  statute  essential  to  the  validity  of 
the  transaction  that  this  shall  be  done.  It 
is  a  statutory  duty,  imposed  upon  the  per- 
sonal-property broker,  to  be  performed  by 
him  when  the  loan  is  made,  but  after  the 
Instrument  taken  as  security  is  executed. 
It  is  a  matter  which  does  not  at  all  enter 
into  the  contract  between  the  parties,  but  is 
collateral  to  it.  The  statute  itself  provides 
L.R.A.1916B. 


that  as  a  penalty  for  failure  to  give  the 
memorandum  or  notice  the  broker  shall  ba 
subjected  to  a  fine  not  exceeding  the  speci- 
fied amount.  This  is  the  only  penalty  which 
the  statute  imposes.  No  further  penalty  is 
declared,  and  the  contract  itself  is  not  in 
any  manner  affected  by  the  failure  to  com- 
ply with  this  provision  of  the  section. 

Xow  as  to  the  ordinance  pleaded  in  the 
answer.  This  ordinance,  alleged  to  have 
been  in  force  on  and  prior  to  the  making 
of  the  note  and  mortgage,  wae  a  general  li- 
cense ordinance  of  the  city  of  Ljds  Angeles, 
which  declared  that  it  shalt  be  unlawful 
tor  any  person  to  commence  or  carry  on 
any  trade,  profession,  or  occupation  set 
forth  in  the  ordinance  without  having  first 
procured  a  licecee  to  do  so;  declared  that 
the  amount  of  such  license  imposed  on  any 
occupation  mentioned  in  the  ordinance  shall 
be  deemed  a  debt  to  the  city,  to  be  collect- 
ed by  civil  action;  provided  that  "every  per- 
son, firm,  or  corporation  engaged  in  doing 
or  carrying  on  the  business  of  pawnbroking 
or  the  business  of  loaning  money  for  him- 
self or  any  other  person  upon  personal 
security,  upon  evidences  of  indebtedness,  as- 
signments of  salary,  salary  warrants  or  de- 
mands, or  any  personal  property  other  than 
those  carrying  on  the  business  of  banking," 
shall  pay  a  license  of  £50  per  annum  >  and 
further  provided  that  a  violation  of  any  of 
the  provisions  of  the  ordinance  shall  consti- 
tute a  misdemeanor  punishable  by  fine  or 
imprisonment,  or  both. 

The  theory  of  the  appellants  upon  this 
branch  of  the  defense  pleaded  is  that,  the 
note  and  mortgage  having  been  executed  at 
a  time  when  respondent  was  engaged  in  the 
business  of  a  personal-property  broker  as 
distinguished  from  that  of  a  pawnbroker 
without  having  procured  the  license  re- 
quired by  the  ordinance  to  do  so,  the  note 
and  mortgage  given  to  him  were  executed 
in  violation  of  the  law,  and  are  void. 

It  is  to  be  observed  in  considering  this 
claim  of  appellants  that  while  they  allege 
in  their  special  defenses  that  respondent 
was  engaged  in  the  business  of  pawnbroking 
and  also  in  the  business  of  loaning  money 
upon  personal  property  as  a  personal- prop- 
erty broker  (and  the  section  of  the  ordinance 
just  quoted  fixing  a  license  tax  men- 
tions them  both),  still  they  are  there  treat- 
ed as  separate  and  distinct  businesses,  and 
the  transaction  here  involved  pertains  sole- 
ly to  the  business  of  loaning  money  on  per- 
sonal property, — the  personal-property  bro- 
kerage business.  In  their  answer,  though 
not  heretofore  referred  to,  appellants  set 
up,  in  connection  with  their  pleading  based 
on  the  ordinance,  various  regulations  pre- 
scribed by  it  for  the  conduct  of  the  business 
of  pawnbroking  and  the  failure  of  the  re- 
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spondent  to  conform  to  t)i«m,  ae  well  as  a 
failure  to  have  procured  a  lictnap  for  carry- 
ing on  the  busineiia  of  a  peraonal-property 
broker,  and  cite  caeeB— notablv  that  of 
Levinflon  v.  Boas.  150  Cal.  185,  "l2  L.R.A. 
(X.S.)  575,  88  Pac.  825,  11  Ann.  Cas.  081— 
nhere  it  is  held  that  the  buainess  of  pawn- 
broking  is  subject  to  police  rrgulatione  for 
the  benefit  of  the  public;  that  it  may  be  sup- 
pTec'^ed  or  licensed  aa  a  muDieipalitj  sees 
lit;  that  when  licensed  it  may  be  required 
to  be  conducted  under  rules,  regulations,  and 
restrictions;  and  that  if  conducted  without 
a  license  or  without  conforming  to  the  regu- 
lations imposed,  contracts  of  pledge  made  in 
the  transaction  .of  such  business  are  ren* 
dered  void.  But  here  we  are  not  concerned 
with  the  business  of  pawnhroking  or  the 
validity  of  contracts  made  in  disregard  of 
regulations  imposed  by  ordinance  for  the 
valid  conduct  of  such  business,  because  the 
contract  involved  here  has  no  relation  to 
that  business.  It  is  one  alleged  to  have 
been  entered  into  with  plaiotiff  while  con- 
ducting the  business  of  a  personal-property 
broker — loaning  money  on  chattel  mort- 
gage— without  a  license,  a  l^itimate  busi- 
ness which  neither  called  for  nor  was 
subjected  to  any  regulation  under  the  ordi- 

But  considered  even  with  respect  to  such 
latter  business,  appellants  insist  that  as  tlie 
note  and  mortgage  were  executed  to  plaintiff 
while  he  was  engaged  in  such  business  and 
as  part  of  it  in  violation  of  the  ordinance 
which  forbade,  under  penalty,  that  particu- 
lar business  from  being  carried  on  without 
a  license,  the  note  and  mortgage  are  there- 
fore void.  The  position  of  counsel  for  ap- 
pellants is  tbat  where  a  penalty  is  Axed  in 
an  ordinance  for  doing  business  without  a 
license,  it  amounts  to  a  prohibition  against 
doing  such  business,  and  a  contract  executed 
in  violation  of  such  prohibition  cannot  be 
enforced.  There  are  some  authorities  which 
sustain  this  position  to  the  e^itreme  extent 
which  appellants  claim,  but  it  is  not  of 
general  application.  Whether  the  impoai- 
tion  of  a  penalty  under  a  statute  or  ordi- 
nance it  intended  to  be  prohibitory  or  not 
is  to  be  determined  from  a  consideration 
of  its  nature  and  terms,  and  in  determining 
this,'  certain  rules  have  been  established 
which  are  generally  recognized.  The  gen- 
eral doctrine  now  well-settled  by  the  au- 
thorities is  that  wben  tbe  object  of  the  stat- 
ute or  ordinance  in  requiring  a  license  for 
the  privilege  of  carrying  on  a  certain  busi- 
ness is  to  prevent  improper  persons  from 
engaging  in  that  particular  business,  or  is 
for  the  purpose  of  regulating  it  for  the  pro- 
tection of  the  public  or  in  the  interest  of 
public  morals,  health,  or  police,  the  imposi* 
tion  of  the  penalty  amounts  to  a  prohibi- 
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tion  against  doing  the  business  without  a 
license,  and  a  contract  made  by  an  un- 
licensed person  in  violation  of  the  statute 
or  ordinance  is  void.  This  was  the  rule  ap< 
plied  in  Levin^on  v.  Boas  to  the  pawnhrok- 
ing contract  there  involved,  and  that  ca.se 
fairly  illustrates  its  application.  On  tbe 
other  band,  it  is  equally  well-settled,  though 
it  must  be  admitted  that  there  are  some  few 
authorities  to  the  contrary,  that  when  the 
object  of  the  statute  or  ordinance  in  im- 
posing a  license  to  conduct  a  harmless  and 
legitimate  business  is  solely  for  the  pur- 
pose of  yielding  a  public  revenue,  and  not 
for  the  purpose  of  protection,  contra  eta 
made  in  the  course  of  such  business  are 
valid,  notwithstanding  a  penalty  is  imposed 
for  a  failure  to  obtain  a  license  to  conduct 
it.  This  was  the  purpose— municipal  revenue 
solely —  which  tbe  municipality  had  in  view 
by  requiring  a  license  for  earrj'ing  on  the 
business  of  loaning  money  on  personal  prop- 
erty or  the  persona  I- property  brokerage 
business  in  which  plaintiff  was  engaged,  and 
out  of  which  the  note  and  mortgage  here 
involved  arose.  There  is  no  law  in  this 
state  making  tbe  business  of  loaning  money 
on  personal  property  illegal.  It  is  a  legiti- 
mate branch  of  commercial  business  which 
the  state  has  only  regulated  to  the  extent 
of  fixing  the  maximum  rate  of  interest.  The 
business  itself,  however,  is  not  affected.  It 
is  neither  malum  in  ae  nor  maittm  prohi- 
bitum. The  ordinance  does  not  pretend  to 
prescribe  or  prohibit  the  businesa.  Any- 
one may  carry  it  on,  the  only  condition  at- 
tached to  doing  so  being  that  the  person 
engaging  in  it  must  obtain  a  license.  The 
only  penalty  imposed  is  that  if  he  does  not 
do  so,  he  will  not  only  be  subject  to  a  civil 
action  at  the  instance  of  the  city,  but  like- 
wise to  a  penalty  in  a  criminal  proceeding 
for  doing  business  without  having  obtained 
it.  The  cari'ying  on  of  the  business  itself 
is  not  prohibited;  it  is  only  the  carrying 
on  of  it  without  a  license.  The  prohibition 
runs  against  the  person  engaged  in  it  with- 
out a  license,  not  againat  the  business  itself. 
The  ordinance  does  not  declare  that  a  con- 
tract, made  by  anyone  in  the  conduct  of 
the  various  businesses  for  which  licenses  are 
provided  to  be  procured  under  tJie  ordi- 
nances, shall,  if  a  license  is  not  obtained,  be 
invalid ;  nor  is  there  any  provision  therein 
indicating  in  tbe  slightest  that  this  failure 
M'as  intended  to  affect  in  any  degree  tho 
right  of  contract.  The  primary  purpose  of 
the  ordinance  is  to  secure  revenue  by  the 
imposition  of  license  taxes  on  the  several 
occupations  mentioned  in  it,  and  not  to  sup- 
press or  to  prohibit  their  being  carried  on, 
and  white  a  penalty  ia,  as  usual,  imposed 
for  failure  to  obtain  the  license,  this,  in  the 
alisence    of    anv    declaration    of    a    further 
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penalty,  ie  tlie  only  one  to  wlilch  the  party 
conducting  the  businfss  wit  I  tout  a  license 
waa  intended  to  be  subjected.  The  question 
of  license  is  csatiitially  one  between  the  city 
and  the  person  engaging  in  husiuess  within 
the  limits  of  the  munjcipality.  It  bb  not  a 
matter  in  which  third  parties  are  interested- 
Whatever  penalties  are  imposed  upon  busl- 
ness  delinquencies  are  in  aid  of  enforcing 
the  rights  of  the  city,  and  are  not  intended 
to  operate  further  so  as  to  defeat  contracts 
between  those  engaged  in  business  without 
a  license  and  third  parties,  or  to  afford  the 
latter  an  opportunity  of  repudiating  their 
indebtedness  or  acquiring  property  nrlthoat 
paying  for  it. 

The  rule  just  declared  is  supported  by 
the  weight  of  authority.  Vermont  Loan  & 
T,  Co.  V.  Hoffman,  S  Idaho,  376,  37  L.R.A. 
609,  95  Am.  St.  Rep.  180,  40  Pac.  314; 
Walker  v.  Baldwin,  J03  Md.  352,  €3  Atl. 
362;  Suckman  v.  Bergholz,  37  N.  J.  L. 
437;  Tooker  v.  Duckworth,  107  Mo.  App. 
231,  80  S.  W.  963;  Sunflower  Lumber  Co. 
V.  Turner  Supply  Co.  158  Ala.  191,  132  Am. 
St.  Rep.  20,  48  So.  510;  Mandlebaum  v. 
Gregovich,  17  Xev.  87,  45  Am.  Rep.  433,  28 
Pac.  121;  Larned  v.  Andrews,  JOG  Mass. 
435,  8  Am.  Rep.  346;  Lindscy  v.  Rutherford 
17  B.  Mon.  245;  Fairly  v.  Wappoo  Mills, 
44  S.  C.  227,  29  L.B.A.  215.  22  8.  E.  108; 
Harris  v.  Runnels,  12  How.  79,  13  L.  ed. 
90]  i  Kiemeyer  v.  Wriglit,  75  Va.  23B,  40 
Am.  Rep.  720;  Aiken  v.  Blalsdell,  41  Vt. 
655;  Elliott,  Contr.  g  207;  Sutherland,  Stat. 
Constr.  3  330. 

We  quote  from  only  one  of  these  authori- 
ties, which,  however,  diBPusaes  at  some 
length  the  doctrine  applicable  in  eases  such 
as  this,  in  Vermont  Loan  k  T.  Co.  v.  Hoff- 
man, cited,  the  action  nas  brought  to  re- 
cover on  certain  promissory  notes  and  to 
foreclose  a  mortgage  representing  a  loan 
made  by  plaintifT  to  defendants.  A  statute 
of  Idaho  required  a  license  to  be  procured 
before  engaging  in  the  business  of  loaning 
money,  and  declared  it  a  misdemeanor  to 
transact  such  busineaa  without  having  pro- 
cured it.  The  defendants  set  up  as  a  de- 
fense to  the  action  that  the  loan  to  them 
was  made  hy  plaintiff  while  engaged  in  the 
business  of  loaning  monoy  without  having 
procured  such  license,  and  that  hence  the 
transaction  nas  in  violation  of  the  law  of 
the  state  and  void.  In  affirming  the  action 
of  tho  trial  court  in  sustaining  a  demurrer 
to  this  defense,  the  supreme  court  of  that 
state  said :  "From  a  careful  study  of  all 
the  authorities  we  think  that  the  better 
class  of  authorities  and  the  better  reason- 
ing leads  to  the  conclusion  that,  where  the 
prohibition  is  implied  from  a  penalty  im- 
posed, as  in  the  case  at  bar,  the  prohibition 
being  for  the  protection  of  the  public  rer- 
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enue,  and  no  declaration  In  the  statute  mak- 
ing the  prohibited  act  void,  the  doing  of 
such  act  is  not  illegal.  There  is  nothing 
in  our  statutes  which  makes  it  unlawful  to 
loan  money  at  interest-  There  is  nothing 
in  our  statutes  which  aaya  that  it  is  un- 
lawful to  follow  the  business  of  loaning 
money  at  interest.  Such  business  is  not 
malum  in  ac,  nor  is  it  malum  prokibilam. 
Anyone  may  conduct  the  husini'ss,  but,  un- 
der our  statutes,  if  he  does  so,  he  must  ob- 
tain the  license,  and  if  he  carries  on  such 
business  without  paying  the  iicenae  tax  and 
obtaining  the  license,  he  is  guilty  of  a 
misdemeanor.  The  olTcnse  consists  not  in 
doing  the  businesa,  for  that  is  not  prohib- 
ited, but  in  failing  to  pay  the  license  tax. 
The  statute  was  passed,  not  to  protect  the 
public,  not  to  protect  the  borrower,  nor  to 
prevent  the  loaning  of  money  at  interest, 
but  for  the  purpose  of  raising  the  revonne 
to  be  derived  from  the  license  taxes  to  be 
collected  from  those  persona  who  should  en- 
gage in  the  business  of  loaning  money  at  in- 
terest. .  .  .  Take  the  case  at  bar.  The 
respondent  loaned  $2,800  to  the  appellants. 
The  respondent  waa  doing  the  business  of 
loaning  money  at  interest,  in  violation  of 
law,  without  the  license.  This  was  a  fraud 
upon  the  public  revenue,  but  was  no  in- 
jury to  the  appellants.  For  such  failure  the 
legislature  has  said  to  respondent:  'You 
are  guilty  of  a  misdemeanor.  The  assessor 
and  collector  may  direct  auit  against  yon, 
and  recover  the  license  tax  imposed  by  stat- 
ute, together  with  $20  damages.'  But  the 
legislature  has  not  further  said  that  'you 
sliall  not  recover  back  any  money  tvliich  you 
may  loan  at  interest  before  paying  such 
license  tax.'  It  is  the  duty  of  the  court  to 
construe  all  of  our  statutes  which  relate 
to  the  subject  in  question  tn  pari  materia, 
and  ascertain  what  the  intention  of  the 
legislature  was  as  to  the  validity  of  the  con- 
tract in  question.  A  careful  consideration 
of  the  said  statutes,  of  the  subject-matter 
and  object  to  be  obtained,  convinces  us  that 
it  waa  not  the  intention  of  the  legislature 
that  a  violation  of  g  6083,  supra,  should 
be  attended  «ith  any  penalty  other  than 
those  prescribed  by  the  statutea.  If  the  act 
of  loaning  money  at  interest  was  injurious 
to  morals  or  good  society,  or  prohibited  by 
law,  we  could  not  come  to  this  conclusion. 
The  legislature  may,  within  the  limits  of 
the  Constitution,  prescribe  traffic  regula- 
tions, and  may  impose  upon  a  business  a 
tav,  and  require  persons  intending  to  engage 
In  such  business  to  obtain,  before  doing  so, 
a  license;  and  we  think  the  legislature 
niigM  go  one  step  further  and  say  that  who- 
ever should  engage  in  any  huaineas  upon 
which  a  license  tax  is  imposed  without  flrst 
paying  such  license  tax  should  not  only  be 
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fined  and  imprisoned,  one  or  both,  but  that 
such  person  should  not  recoTcr  upon  any 
contr&ct  made  by  him  n-bile  engaited  in  sucli 
business  without  a  license.  But  the  legiata- 
turc  has  not  done  ao,  nor  has  it  shown  any 
intention  to  attend  such  forfeiture  upon  a 
person  violating  the  statute.  Having  speci- 
fied the  penalty  for  a  violation  of  the  stat- 
ute, and  further  provided  for  the  collection 
of  the  license  tax  with  damages,  we  are  au- 
thorized to  and  do  conclude  that  the  legista- 
ture  did  not  intend  that  any  further  punish- 
ment should  be  inflicted.  This  conclusion 
is  strengthened  by  the  well-known  principle 
that  forfeitures  are  not  favored  in  law;  nor 
does  this  court  favor  the  idea  of  giving  one's 
goods  to  another  without  compensation.  We 
think  that  the  respondent  clearly  has  the 
right  to  recover  back  the  money  which  it 
loaned  to  the  appellants." 

The  other  authorities  cited  declare  the 
same  doctrine. 

The  judgment  appealed  from  is  affirmed. 


We  c 


UenabMW,  J.;   Itfelvln,  J. 
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ATHENS  LUMBER  COMPANY,  Appt. 

(134  La.  783,  64  So.  714.) 

Joint  debtors  ^  indemnity  —  eett le- 
nient  of  claim. 

1.  Where  two  defendants  are  condemned 
in  tolido,  one  of  them  cannot  obtain  a  judg- 

Headnotes  by  Bbeaux,  Ch.  J. 

tfote.  —  Right  of  client  to  recover  from, 
third  perHon  for  aervleta  rendered  by 
attomeu  tchfch  benefit  both. 

This  note  does  not  include  the  case  of 
allowance  to  counsel  out  of  a  fund  in  court, 
as  that  is  a  question  belonging  ratlier  to 
the  equitable  powers  of  the  court  in  distrib- 
uting a  fund  in  its  charge,  tiian  to  actual 
contract. 

The  subject  of  this  note  necessarily  ex- 
cludes the  consideration  of  cases  brought 
by  an  attorney  for  hie  servieea. 

The  esses  where  a  client  has  recovered 
from  a  third  party  for  the  services  of  his 
counsel  rendered  to  eucli  third  party  or  for 
hia  bcnctlt  seem  to  be  few. 

It  has  been  held  that  while  one  of  two 
tort  feasors  wlio  has  paid  a  judgment 
against  both  cannot  liave  contribution  there- 
for, it  is  otherwise  as  to  the  reasonable 
amount  of  fees  he  has  paid  an  attorney 
employed  by  Ilim  who  acted  for  both  in  dc- 
lending  the  suit,  with  the  icnowledge  at 
L.R.A-1015B. 


ment  against  the  other,  based  on  a  contract 
wherein  it  is  agreed  that  the  one  free  from 
fault  shall  be  held  harmless  by  the  other, 
until  the  one  claiming  the  judgment  against 
the  other  shows  that  it  has  paid  the  judg- 
ment in  the  other  suit,  or  that  it  has  suffer- 
ed some  actual  damage  by  the  judgment  ren- 
dered against  it. 
Same  —  adjudication  of  reeponBlblUty. 

2.  As  the  plaintilT  in  this  suit  hae  not 
shown  that  it  has  suffered  any  loss  by  being 
condemned  by  the  judgment  in  the  former 
suit,  tliis  court  will  not  now  undertake  to 
determine  whose  fault  caused  the  accident 
that  was  the  basis  of  the  other  guit. 
Attorney  and  client  —  annual  retainer 

— services   to   stran^r   —   recovery. 

3.  A  corporation  employing  an  attorney 
by  the  year  is  not  entitled  to  recover  from 
another  corporation  for  his  services  in  de- 
fending a  suit  brought  against  both  corpora- 
tions for  a  judgment  in  aoiido,  without 
showing  that  there  was  some  agreement  to 
pay  for  his  services. 

(March  2,  1914.) 

CROSS  APPEALS  from  a  judgment  ot  the 
Judicial  District  Court  for  the  Parish 
of  Claiborne  in  plaintiff's  favor  for  a  lesa 
relief  than  demanded  in  an  action  for  the 
cancelation  of  a  judgment  against  it  and 
for  the  recovery  of  costs  and  attorneys'  fees 
in  defending  the  suit  brought  agaiaet  it  and 
defendant  in  tolido;  plaintiff  ee«hing  to 
amend  the  judgment  so  as  to  afford  him 
full  relief,  and  defendant  seeliiDg  a  reversal 
as  to  the  relief  awarded.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Roberts,  Golf,  &  Barnette.  for 

If  the  negligence  of  the  defendant  in  fail- 
ing to  maice  the  best  of  a  bad  aituation 
stands  in  the  way  of  aeseBsing  the  full  lia- 

the  time  of  the  other  defendant.  Percy  v. 
Clary,  »2  Md.  243.  (Cited  in  a  case  holding 
that  there  might  be  contribution  between 
wrongdoers  for  the  costs  as  distinguished 
from  the  damages  in  a  suit  against  them. 
Fakes  v.  Price,  18  Okla.  415,  89  Pac.  1123.) 
In  Hayes  v.  Morrison,  38  N.  II.  90,  it  was 
held  that  while  there  would  be  contribution 
between  tenants  in  common  for  the  "costa" 
of  a  suit  against  them,  in  proportion  to 
their  respective  interests  in  the  property, 
there  could  be  no  contribution  for  wit- 
ness fees  or  expenses  of  counsel  paid  by  one 
party,  except  upon  an  agreement  with  the 
co-owner  from  whom  contribution  is  sought. 
Tlie  court  said;  "In  the  absence  of  any 
agreement  to  that  ctTect,  either  of  the  par- 
ties incurring  expense  in  defending  the  suit 
would  incur  it  on  his  own  account.  The 
fact  that  others  had  a  cotnmon  interest  with 
him  in  the  defense  would  not  of  itself  au- 
thorize him  to  incur  expense  upon  their 
joint  account.  If  the  action  had  been  for  a, 
tort,   in   which   case   no  contribution   could. 
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bilitj  against  the  plaintiff,  thon  it  and  tlie 
defendant  are  joint  tort  feaaore,  and  there- 
fore the  plaintiff  in  no  event  can  recover  a, 
judgment  against  the  dofendant. 

J)  Cvc.  804;  Sincer  v.  Bell,  47  La.  Ann. 
164S,  18  So.  755. 

Mr,   John  A.   RichardBon   for  appellee. 


Bream,  Ch.  J.,  delivered  the  opinioi 


Tbie  is  an  action  by  plaintifT  against  the 
Athens  Lumber  Company,  defendant,  to 
have  it  declared  that  the  judgment  in  the  j 
suit  of  Bailey  v.  Louisiana  t  N.  W.  R.  Co. ' 


129  La.  1029,  57  So.  325,  has  been  paid, 
decreeing  the  cancelation  of  the  judgment 
and  its  erasure  from  the  books  of  judicial 
mortgage.  The  alternative  plea  is:  If  not 
thus  ordered  canceled,  then  for  a  judgment 
of  interest  and  costs  in  favor  of  plaintiff 
against  the  defendant  lumber  company. 
Plaintiff,  in  addition,  asked  for  a,  judgment 
in  the  sum  of  S5^7,  court  costs,  and  attor- 
neys' fee  incurred  by  it  in  defending  the 
suit.     Ibid. 

The  Athens  Lumber  Company  admits  that 
It  operated  its  trains  on  plaintilTs  tracks, 
and    that    plaintiff    Bailey    obtained    judg- 


be  had  among  the  judgment  debtors,  their 
agreement  to  conduct  the  defense  upon  their 
joint  account  would  hare  rendered  the  nec- 
esBary  and  proper  expenses  of  the  defense 
their  joint  debt,  for  the  payment  of  which 
contribution  might  have  been  had.  as  in 
other  cases  upon  contract.  But  whether  the 
action  were  for  a  tort  of  ex  contractu,  the 
only  ground  upon  which  contribution  could 
be  required  for  the  expenses  incurred  in  the 
defense  is  that  the  parties  among  whom  con- 
tribution is  sought,  agreed  to  make  it  on 
their  joint  account." 

It  may  be  noted  that  it  was  held  in  the 
briefly  reported  case  of  Harrick  v.  Clay,  6 
Ey.  L.  Rep.  360,  that  where  one  of  several 
defendants  sued  jointly,  employed  counsel 
for  all,  and  the  others,  being  informed  of 
such  employment,  accepted  the  services  of 
the  counsel  thus  retained,  they  were  as 
much  liable  as  if  they  had  made  or  au- 
thorized the  employment  in  the  first  place; 
but  It  does  not  appear  whether  the  suit 
was  by  the  counsel  for  services,  or  by  tTie 
employer  for  reimbursement  of  amount  paid 
the  counseL 

Some  of  the  eases  have  arisen  upon  ex- 
press contracts  to  share  the  expenses  of 
counsel. 

Hhere  some  of  tboee  who  have  mutually 
agreed  upon  the  joint  prosecution  of  a  suit, 
and  for  the  employment  of  counsel,  have 
paid  the  counsel,  they  may  have  contribu- 
tion against  the  other  contracting  parties. 
Huston  v.  Fisk,  10  La.  Ann.  709. 

Where  several  fire  insurance  companies 
agreed  together  to  defend  against  claims 
against  them  severally  for  a  Iohb  on  cer- 
tain property,  and  to  employ  counsel,  etc., 
and  to  pay  expenses,  etc.,  pro  rata,  and  an 
attorney  employed  by  them  recovered  his 
fees  from  one  of  such  companies,  sucli  com- 
pany may  have  contribution  from  the  other 
solvent  companies  to  the  same  extent  as  if 
no  insolvent  companies  were  parties  to  the 
agreement.  Security  Ins.  Co,  v.  St.  Paul 
F.  *  M.  Ins.  Co.  60  Conn.  233. 

Where  an  agreement  between  certain 
creditors  to  provide  for  the  expenses  of  dc' 
fending  a  suit  attacking  the  debtor's  title 
to  property  on  which  they  claimed  liens 
provided  that  such  suit  should  be  litigated 
at  their  joint  and  equal  expense,  and  that 
each  should  pay  and  bear  one  half  of  alt 
costs  and  counsel  fees  that  had  been  incurred 
L.R.A.181SB, 


and  paid  by  one  of  them  since  the  defense 
was  assumed  by  him,  and  also  all  counsel 
fees  and  expenses  thereafter  to  accrue  un- 
til the  full  determination  of  the  litigation, 
— it  was  held  that  the  agreement  covered 
also  counsel  fees  in  defending  other  suits 
brought  in  attempts  by  other  creditors  to 
obtain  the  rents  from  such  property.  Pon- 
vert  V.  Belmont,  10  Jones  t  S.  531. 

VVhere  three  persons  bought  a  tract  of 
land  in  common,  and  made  partition,  it  waa 
held  that  after  their  deaths  do  action  for 
contribution  to  the  e.\penBes  of  defending 
the  title  could  be  brought  under  their  con- 
tract, which  provided  that  "in  the  event  of 
any  suit  or  suits  being  prosecuted  by  or 
against  the  parties  aforesaid,  or  either  of 
them,  involving  the  title  of  the  original 
grant  .  .  .  the  expenses  shall  be  equal- 
ly borne  by  the  parties  hereto  .  .  .  for 
the    performance   of    which    we    hind    i 


selve 


I   adm. 


trators."  Sturgeon  v,  Schaumburg.  40  ilo, 
482,  93  Am.  Dec.  311. 

In  Harris  v.  Mercur,  202  Pa.  318,  51  AtL 
971,  it  was  held  that  under  an  agreement 
fo  boar  a  certain  part  of  the  expenses  of  a 
lawsuit,  he  who  pays  more  than  his  share 
is  entitled  to  interest  on  the  excess.  (It 
does  not  affirmatively  appear  that  counsel 
fees  were  among  the  expenses  so  paid.) 

It  may  be  noted  that  in  Hill  v.  Palmer, 
9  N.  Y.  S.  E.  805.  where  an  agreement,  by 
which  A  purchased  B's  interest  in  certain 
land,  provided  that  A  should  protect  and 
preserve  B  harmless  from  any  and  all  dam- 
ages arising  from  and  under  a  certain  sale 
of  the  land  by  reason  of  a  certain  contract, 
and  that  it  any  claim  sliould  be  made  against 
B  he  should  at  once  notify  a  specified  at- 
torney as  his  attorney  "at  the  proper  costs 
and  charges  of"  A,  it  was  considered  on  the 
evidence  that  A  must  bear  the  expense  of 
defending  a  suit  for  the  commissions  of  the 
agent  who  made  the  sale  referred  to,  as  the 
expense  of  such  a  suit  was  intended  to  he 
covered  by  the  agreement. 

It  may  he  noted  that  it  was  held  in 
Graham  v.  Taggart,  44  Mich.  383,  0  N.  W. 
852,  that  an  attorney  for  a  mortgagee  can- 
not recover  of  the  mortgagor  money  for 
extending  the  time  of  the  mortgage  without 
an  emplovment  by  the  mortgagor,  as  the 
money,  if  payable  at  all,  belongs  to  the 
mortgagee.  B.  B.  B, 
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ment  for  the  damageB  clHimed;  but  the 
Athens  Lumber  Company  denies  that  it  is 
rcBponsible  in  damagea  fol-  the  injuries, 
aeeka  to  have  them  aueBBed  eKclueively 
Bgainat  the  plaintilT,  alleges  that  the  acci- 
dent was  due  to  the  gross  negligence  of 
plaintiff  and  its  employees,  that  they  did 
not  give  the  proper  warnings  and  instruc- 
tions to  Bailey,  furnished  him  with  no 
schedule  of  time,  left  him  in  complete  dark- 
ness and  ignorance  as  to  tlie  movements  of 
trains.  Plaintiff  should  be  condemned  to 
pay  the  judgment. 

Thus  we  have  it  in  this  contest:  Plain- 
tiff stoutly  urges  that  defendant  should  be 
made  to  pay  the  damages,  and  defendant  is 
equally  as  insistent  that  the  plaintiff  should 
pay.  Defendant  adds  that  the  judgment 
has  not  yet  been  paid. 

The  defendant  filed  a  peremptory  excep- 
tion of  no  cause  of  action.  It  was  followed 
by   the   answer   covering   the   points  before 

The  contract  between  the  defendant  and 
plaintiff  in  part  reads:  That  it,  defendant 
(the  Athens  Lumber  Company)  will  be  re- 
responsible  for  all  personal  injuries  to  its 
own  employees,  to  the  employees  of  the 
plaintiff,  as  well  as  to  other  persons,  caused 
by  its  locomotives  or  trains.  There  is  a 
stipulation  in  the  contract  under  which  it 
is  provided:  "When  a  locomotive  or  train 
of  the  party  of  the  second  part  is  out  with 
the  authority  of  the  train  master  or  of  the 
plaintiff,  then  the  question  of  responsibility 
will  bo  left  to  determination  as  to  which 
party  was  at  fault." 

There  are  conflicting  clausea  in  the  con- 
tract. In  the  first  part,  expressions  of  in- 
demnity are  positive  and  direct;  in  the  sec- 
ond, they  are  not.  It  was  left  by  the  last 
clause  to  be  determined  who  was  at  fault. 

The  "locomotive  or  train  of  the  party  of 
the  second  part  was  out  with  the  authority 
of  the  train  master  or  of  the  plaintilP'  at 
the  time  of  the  accident.  From  that  point 
of  view  the  last  clause  must  prevail,  and  it 
was  tlierefore  left  to  the  weiglit  of  the  tes- 
timony as  to  who  was  at  fault. 

The  district  court  rendered  judgment  in 
favor  of  plaintiff  against  the  Athens  Lum- 
ber Company  for  S.^T  and  all  costs  of  this 
suit,  and  rejected  the  other  demands  of 
plaintiff  as  in  nonsuit,  and  rejected  plain- 
tiff's reconventional  demand. 

Defendant  appeals,  and  plaintiff  on  the 
appeal  aslced  for  an  amendment  of  the  judg- 

In  the  above-cited  decision,  this  court 
affirmed  the  judgment  of  the  district  court, 
condemning  defendants  in  tolido  to  pay 
f3,500  to  the  plaintiff.  It  also  reserved  the 
right  of  the  defendant  railroad  company  as 
against  the  defendant  lumber  company. 
L.R.A.!91.'>». 


The  court  stated  in  the  decision  cited 
supra  that  Bailey  had  not  been  properly  in- 
formed;  that  he  had  not  been  instructed; 

that  lie  had  been  left  to  his  own  resources 
as  a  section  foreman ;  that  he  met  the  train 
which  caused  the  accident,  and  did  for  the 
best  under  the  facts  and  circumstances  when 
he  met  with  the  accident  of  which  he  com- 
plained. 

Plaintiff  as  section  foreman  had  chaise 
of  the  hand  car  which  was  coming  from  an 
opposite  direction.  He  did  all  be  could  to 
avoid  the  collision,  but  failed,  a  failure  for 
which  he  could  not  be  held  responsible,  be- 
cause it  was  not  due  to  his  negligence,  but 
to  the  fault  of  the  defendants.  The  court 
said  in  the  cited  decision:  "We  find  noth- 
ing in  the  contract  which  relieves  either 
from  the  responsibility  to  plaintiff  for  the 
injury  received." 

The  testimony  in  the  case  before  us  for 
decision  is  not  sufReient  to  enable  us  to  de- 
termine at  this  time  who  was  at  fault  and 
liable  for  the  judgment  as  between  the  two 
defendants.  The  suit  originally  was  brought 
by  a  third  person.  The  judgment  has  been 
paid;  by  whom  it  does  not  satisfactorily 
appear.  The  issues,  to  an  extent  at  least, 
have  been  merged  into  the  judgment. 

It  is  contended  by  plaintiff  tliat  this  judg- 
ment has  been  paid.  The  contention  is  not 
sufficiently  sustained.  Plaintiff  has  not 
been  subrogated  to  any  of  the  rights  of 
parties.  If  the  judgment  has  been  paid  by 
the  Athens  Lumber  Company,  it  will  sim- 
plify the  issues  very  much.  If  it  has  been 
assigned  and  is  now  held  by  a  third  |>erson, 
as  contended  by  the  lumber  company,  it  is 
not  possible  legally  to  order  that  the  judg- 
ment is  satisfied  and  that  the  judicial  mort- 
gage must  be  canceled.  That  can  only  be 
done  contradictorily  with  all  parties  con- 
cerned. It  cannot  be  done  exclusively  as 
between  the  defendants.  Plaintiff  has  ac- 
quired no  rights,  as  before  stated.  When 
'.  wilt  have  acquired  rights  (if  ever  it 
does),  it  will  be  time  to  grant  a  judgment 
accordingly,  decreeing  that  the  judgment 
should  be  paid  by  the  Athens  Lumber  Com- 
pany if  it  was  at  fault.  In  the  present 
condition  of  the  issues,  we  do  not  And  it 
possible  to  interpose  t)ic  authority  of  tlie 
court.  Defendants  have  been  condemned  in 
solido,  and  must  remain  condemned  until  it 
becomes  evident  that  other  remedy  can  lie 
invoked. 

With  reference  to  the  contract  strictly  of 
indemnity : 

As  to  the  claim  of  plaintiff  that  in  this 
suit  we  should  decide  who  was  at  fault 
when  plaintiff  Bailev  was  injured,  we  must 
decline  so  to  do.  The  matter  is  before  ub 
on  the  evidence.  It  was  rendered  before  in 
the   cited   case;   nothing   is   added   thereto. 
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Besides,  we  thiok  tliat  in  tlie  present  con- 
dition all  queationa  relating  to  that  judg- 
ment must  be  disposed  of  before  taking  up 
Uie  question  of  who  ia  liablr. 

Relative  to  the  fee  of  attorney:  We 
have  been  unable  to  discover  that  plaintiff 
ia  entitled  to  a  fee  for  its  regularly  retained 
attorney  paid  by  tlie  year.  PlaintilT  has  no 
right  to  fees,  there  having  been  no  contract 
made  in  regard  to  the  feoe,  and  the  attorney 
appeared  as  ita  attorney.  Wliile  he  did  as- 
sist in  the  defense  in  the  cited  case,  his 
aerviees  therefor  cannot  be  charged  to  the 
defendant,  the  Athena  Lumber  Company. 

Regarding  tbe  957  Sor  costs  incurred  by 
plaintiff  in  the  first  suit,  it  should,  in  our 
opinion,  remain  aa  it  waa  decided  by  the 
judge  of  the  lower  court.  That  ia,  it  must 
be  paid  to  the  plaintiff  for  the  sake  of  con- 
Bietency,  if  for  nothing  else.  The  idea  is 
that  plaintilT  baa  suffered  no  loss;  that  it 
has  bf.'cn  amply  protected  to  date,  and  will 
not  have  anything  to  pay,  not  even  costs, 
for  those  are  ordered  paid.  "The  best  rule 
would  seem  to  be  tliat,  where  tbe  contract 
is  strictly  one  of  indemnity,  the  indemnitee 
cannot  recover  until  he  has  suffered  actual 
loss  or  damage.  Where  the  contract  is  to 
protect  against  liability,  the  indemnitee 
may  recover  as  soon  as  his  liability  has  be- 
come established." 

The  indemnity  here  cannot  be  eatablished 
as  between  tUc  defendants  and  plaintifT. 

For  reasons  assigned,  the  judgment  ap- 
pealed from  is  affirmed. 


t  of 
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Tax  —  operation  or  Ice  plnnt  —  Talidlty. 

The  manufacture  of  ice  by  a  tomi  and  its 
distribution  among  the  inhabitants  is  not 
within  the  permissive  oneration  of  a  con- 
stitutional provision  allowing  the  taxing 
power  to  be  exercised  only  for  purpoaea 
strictly  public  in  their  nature. 

[May  23,  1B14.) 

Note. —Generally  as  to  right  of  munici- 
pal corporation  to  engage  in  enterprise  gen- 
erally regarded  aa  of  B  private  character, 
Bee  notes  to  Holton  y.  Camilla,  31  L.R.A. 
m.S.)  110,  and  I^ughlin  T.  Portland,  51 
l.RA.(N.S.)  1143. 
L.R.A.1915B. 


APPEAL  hy  complainant  from  a  judg- 
inent  of  the  District  Court  for  the  Par- 
ish of  Ijincoln  refusing  to  annul  and  enjoin 
the  execution  of  an  ordinance  adopted  by 
defendant  providing  for  the  purcliase,  in- 
atallation,  and  operation  of  an  ice-manu- 
facturing plant.     Reversed. 

The  facta  are  stated  in  the  opinion. 

Messrs.  Barksdale  £  Barksdale,  for  ap- 
pellant; 

The  legislature  has  no  power,  regard leaa 
of  Federal  or  state  constitutional  limita- 
tions, to  authorize  a  municipality  to  en- 
gage in  the  ice  business. 

1  61.  Com.  127 ;  Murchie  v.  Cornell,  133 
Mass.  00,  U  L.R.A.  4»2,  31  Am.  St.  Rep. 
528,  29  N.  E.  207;  1  Thomp.  Corp.  p.  48; 
SUte  V.  American  Sugar  Ref.  Co.  108  La. 
60U,  32  ISo.  065;  Hanson  v.  Vernon,  2T 
Iowa,  28,  1  Am.  Rep.  231;  Citizens'  Kav. 
t  L.  Asso.  V.  Topeka,  20  Wail.  Cr>r..  22  L  ed. 
455, 

The  tent  of  a  town's  authority  to  erect 
an  ice  plant  and  engage  in  the  ice  business 
or  any  other  enterprise  is  its  authority  to 
ta\  the  people  for  the  establishment  and 
maintenance  of  sucli  business  or  enterprise. 
An  ice  plant  cannot  he  built  by  a  munici- 
pality except  with  public  funds  raised 
directly  or  indirectly  by  taxation. 

Citizens'  Sav.  &  L.  Asso.  v.  Topeka,  su- 
pra; Cooley,  Taxn.  pp.  84,  192;  State  ex  rel. 
^lueller  \'.  Thompson.  149  Wis.  4S8,  43 
L.R.A.(X.S.)  33B,  137  S.  W.  20,  Ann.  Cas. 
1913C,  774;  15  Cjc.  583;  Opinion  of 
Justices,  204  Mass.  fl07,  27  L.B.A.(N'.S.) 
4S3,  91  N.  E,  405;  Louisiana  State  Bank 
V.  Orleans  Nav.  Co.  3  I-«.  Ann.  294;  Cecil 
V.  Board  of  Liquidation,  30  lj».  Ann.  34: 
Covington  v.  Kentucky,  173  U.  S.  231,  43 
L.  cd.  070.  19  Sup.  Ct.  Rep.  38.1. 

The  act  and  ordinance  directly  violate 
prohibitory  articles  of  the  Louisiana  Con- 
Holland  V.  State,  15  Fla.  45.i;  L'niversity 
R.  Co.  V.  liolden,  03  N.  C.  410;  Commercial 
Bank  v.  New  Orleans,  17  La.  Ann.  106; 
29  Cyc.  I.i32;  Citizens'  Sav.  S,  L.  Aaso.  v. 
Topeka,  20  Wall.  801,  22  L.  ed.  4«1. 

Messrs,  S.  D.  Pearce  and  F.  W.  Prlc*, 
for  appellee: 

Tbe  ownerahip  and  operation  of  an  Ice 
plant  by  a  municipality,  under  a  legisla- 
tive grant  of  power  and  authority  to  that 
effect,  for  the  purpose  of  manufacturing 
and  selling  ice  to  the  inhabitants  of  tbe 
municipality,  is  not  unconstitutional;  nor 
is  the  legislative  act  granting  tbe  power  to 
the  municipality  unconstitutional. 

Holton  V.  Camilla,  134  Ga.  680,  31  L.R.A. 
{K.S.)   110,  68  8.  E.  472,  20  Ann.  Cas.  lOD. 
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ProTOSty,  J.,  delivered  the  opinion  of  the 

The  town  council  of  the  town  of  Ruston 
having  adoptod  an  ordinance  providing  for 
the  purchase  and  inetallatton  of  an  ice 
manufacturing  plant,  to  be  operated  in  con- 
nection with  ita  water  and  electric  light 
plant  for  the  production  of  ice  to  be  sold  to 
the  inhabitnnts  of  the  town,  the  plaintiff 
company,  and  ice-manufacturing  company, 
which  had  theretofore  been  furnishing  ice  to 
the  town,  brought  this  Buit,  in  its  qualit; 
of  a  taxpayer,  to  annul  the  ordinance  and 
enjoin  its  execution. 

The  ordinance  is  said  by  plaintiff  to  con- 
travene articles  46,  58,  227,  263,  270,  and 
287  of  the  state  Constitution;  but,  while 
these  grouadu  are  not  waived  in  the  argu- 
ment, they  are  evidently  not  insisted  on 
with  any  great  confidence  in  their  merit. 
The  main  ground,  to  which  the  bulk  of  the 
brief  of  plaintiff  is  devoted,  and  to  which 
we  shall  confine  ourscIvcH,  is  that  the  cost 
of  said  ice- manufacturing  plant  is  proposed 
to  be  paid  in  part  out  of  revenues  derived 
from  ta>iation;  and  that  the  power  of  taxa- 
tion can  lie  exercised  only  for  public  pur- 
poses; and  that  the  manufacturing  of  ice 
by  a  town,  for  sale  to  the  inhabitants  of 
the  town,  is  not  a  public  purpose. 

Act  Xo.  3,  p.  128,  of  1012,  amending  act 
No.  136  of  1893,  provides  aa  follows:  "The 
mayor  and  board  of  aldermen  of  every  city 
and  town  owning,  maintaining,  and  operat- 
ing either  municipal  waterworks  or  electric 
light  system  or  botli  shall  have  the  addi- 
tional power  to  install,  own,  maintain,  and 
operate  in  connection  with  such  system,  an 
ice-making  plant  for  the  purpose  of  supply- 
ing its  inhabitants  with  ice,  and  to  prescribe 
the  rates  at  which  ice  shall  be  supplied  to 
ita  Inhabitants." 

There  is  no  question,  therefore,  but  that 
the  town  had  authority  to  adopt  said  ordi- 
nance, if  the  conferring  of  such  authority 
was  within  the  power  of  the  legislature. 

As  we  understand  the  argument  of  the 
learned  counsel  for  the  defendant,  )t  is  that 
the  legislature  "may  do  everything  which 
the  state  Constitution  does  not  prohibit." 
This  is  not  true.  In  addition  to  the  limita- 
tions contained  in  the  Federal  and  state 
Constitutions,  there  are  those  limitations 
which  inhere  in  the  nature  of  our  form  of 
government;  such  as  that  the  power  of  taxa- 
tion can  be  validly  exercised  only  for  a 
public  purpose.  But,  for  finding  this  par- 
ticular  limitation,  it  is  not  necessary,  in 
this  state,  to  go  outside  of  the  Constitution, 
for  its  article  224  provides  as  follows: 

"Art.  224.  The  taxing  power  may  be  exer. 
cised  by  the  general  assembly  for  state  pur- 
poses and  by  parishes  and  municipal  cor- 
porations and  public  boards,  under  authority 
L.B.A.191SB. 


granted  to  them  by  the  general  assembly,  for 
parish,  municipal,  and  local  purposes,  strict- 
ly public  in  their  nature," 

The  several  Constitutions  of  this  stat« 
prior  to  that  of  1879  contained  no  restric- 
tion upon  the  taxation  power  except  those 
of  equality  and  uniformity.  The  Consti- 
tution of  1879  contained  many  restrictions. 
The  Constitution  of  1898  retained  them,  and 
added  to  them  this  one,  that  the  power 
should  be  ccercised  by  municipalities  only 
for   purposes   "strictly   public   in   their  na- 

Our  question  is,  therefore,  whether  the 
establishment  and  operation  of  an  ice  plant 
for  making  ice  to  be  sold  to  the  townspeople 
is  a  "purpose  strictly  public  in  ita  nature." 

It  may  be  well  to  premise  that,  in  a  case 
Bucli  as  this,  where  a  municipality  is  about 
to  contract  for  an  expenditure  that  will 
have  to  be  met,  in  whole  or  in  part,  by  taxa- 
tion, the  taxpayer  who,  like  the  plaintiff  in 
this  case,  intends  to  resist  the  tax,  does  not 
have  to  wait  until  the  tax  has  been  actually 
imposed,  or  until  his  property  is  being  seized 
to  satisfy  it,  but  that  he  may  attack  the 
ordinance  itself  which  authorizes  the  ex- 
penditure to  be  incurred;  indeed,  that  that 
is  the  proper  course  for  him  to  pursue.  As 
said  by  the  Supreme  Court  of  the  United 
States  in  Citizens'  Sav.  Si  L.  Asso.  v.  To- 
peka,  20  Wall.  055,  660,  22  L.  ed.  465-160: 
"The  validity  of  a  contract  which  can  only 
be  fulfilk'd  by  a  resort  to  taxation  depends 
on  the  power  to  levy  the  tax  for  that  pur- 

So  well  settled  is  this  that  the  learned 
counsel  for  defendant  have  not  made  any 
point  in  that  connection.  See  20  Am.  & 
Eng.  Enc.  Law,  p.  10,04. 

As  indicating  the  public  nature  of  such  an 
enterprise,  the  learned  counsel  for  defend- 
ant adduce  the  fact  |uot  supported,  by  the 
way,  by  any  evidence  in  the  case)  that  the 
United  States  government  has  established 
ice  plants  of  this  kind  for  supplying  its  own 
needs,  not  for  sale;  and  that  the  city  of 
Xew  York  is  meditating  a  like  undertaking. 
But,  we  imagine,  no  one  would  contest  the 
rigbt  of  the  town  of  Rustoii  to  do  this  same 
thing  if  the  town  were  of  proper  bIec  for 
Bucli  a  thing.  But  Buston  is  not  a  city,  nor 
even  a  very  large  town. 

The  engineer  in  charge  of  the  town  electric 
light  plant  testified  that  an  ice  plant  could 
be  operated  very  economically  Jn  connection 
with  the  electric  light  plant,  because  it 
would  be  run  during  the  day,  when  the  load 
is  off  of  the  electric  light  plant,  and  there- 
fore with  the  same  engine,  and,  to  some  ex- 
tent, by  the  same  employees,  and  with  no 
great  addition  of  fuel.  But  the  queetioD  in 
such  cases  is  not  whether  the  thing  can  b« 
done  economically  or  not,  but  whether  the 
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doing  of  it  fftlb  within  the  legitimate  func- 
tions of  municipal  government.  The  fact 
that  ahoea  ajid  ready-made  clothing  could  be 
manufactured  more  cheaply  by  the  muni- 
cipality in  connection  with  its  public  utili- 
ties would  not  justify  the  town  in  going 
into  the  shoes  and  clothes  business. 

We  do  not  wish  to  be  understood,  how- 
ever, as  placing  shoes  and  clothes  on  a 
parity  with  ice  in  connection  with  the  possi- 
bility of  their  production  being,  or  becom- 
ing, a  municipal  function.  While  both  are 
to-day  on  a  parity  as  articles  of  commerce, 
there  is  this  difference  between  them:  That 
the  bulkiness  of  ice  renders  its  being  pro- 
duced locally  of  greater  necessity  than  Is 
the  case  with  shoes  or  clothes.  Water 
and  light  may  be — indeed,  are — articles  of 
commerce  in  towns  unprovided  with  the 
modern  facilities  for  fumiahing  both  to  the 
inhabitants  more  conveniently  and  econom- 
ically; but  the  furnishing  of  them  to  the 
inhabitants  of  a  town  is  now  a  well-recr^- 
nized  municipal  function.  Whether,  if  it 
were  shown  that  ice  can  be  produced  so 
cheaply  in  connection  with  a  town  electric 
light  plant  as  to  be  classihle  almost  as  a 
by-product,  and,  aa  such,  be  furnished  to 
the  inhabitante  of  the  town  with  incom- 
parably greater  convenience  and  cheapness 
than  by  the  ordinary  mode,  a  cane  would 
not  be  presented  to  which  the  same  reasons 
would  in  a  measure  be  applicable  which 
juatify  the  furnishing  of  water  and  light 
as  municipal  functions,  we  will  not  under- 
take to  say.  Such  proof  has  not  been  made. 
Defendant's  engineer  has  merely  shown  that 
the  production  under  those  conditions  would 
be  cheaper;  and  he  admits  that  he  is  no 
expert  in  the  matter,  and  that  much  of  such 
information  as  he  possesses  on  the  subject 
haa  been  derived  from  interested  sources, — 
from  Beliefs  of  ice-making  machinery. 

On  the  queetion  of  what  is  a  public  pur- 
pose many  illuminating  passages  are  to  be 
found  in  the  decisions,  from  among  which 
we  select  a  few: 

In  People  eJt  rel.  Detroit  ft  H.  R.  Co. 
T.  Salem,  20  Mich.  452,  4  Am.  Rep.  400, 
Judge  Cooley,  speaking  for  the  supreme 
court  of  Michigan,  said :  "But  when  we 
examine  the  power  of  taxation  with  a  view 
to  ascertain  the  purposes  for  which  bur- 
dens may  be  imposed  upon  the  public,  we 
perceive  at  once  that  necessity  is  not  the 
governing  consideration,  and  that  in  many 
cases  it  has  little  or  nothing  to  do  with  the 
question  presented.  Certain  objects  must 
of  necessity  be  provided  for  under  this 
power,  but  in  regard  to  innumerable  other 
objects  for  which  the  state  imposes  taica 
upon  its  citizens,  the  question  is  always 
one  of  mere  policy,  and  if  the  taxea  are 
imposed,  it  is  not  because  it  is  absolutelj 
L.E.A.1S16B. 


necessary  that  those  objects  should  be  ac- 
complished, but  because,  on  the  whole,  it 
is  deemed  beat  by  tlie  public  authorities  that 
they  should  be.  On  the  other  hand,  certain 
things  of  absolute  necessity  to  civilized 
society  the  state  is  precluded,  either  by 
express  constitutional  provisions  or  by  nec- 
eaaary  implication,  from  providing  for  at 
all;  and  they  are  left  wholly  to  the  foster- 
ing care  of  private  enterprise  and  private 
liberality.  We  concede,  for  instance,  that 
religion  is  essential,  and  that  without  it 
we  should  degenerate  to  barbarism  and 
brutality;  yet  we  prohibit  the  atate  from 
burdening  the  citizen  with  its  support,  and 
we  content  ourselves  with  recognizing  and 
protecting  its  observance  on  secular  grounds. 
Certain  professions  and  occupations  in  life 
are  also  essential,  but  we  have  no  authority 
to  employ  the  public  moneys  to  induce  per- 
sons to  enter  thera.  The  necessity  may  be 
preasing,  and  to  supply  it  may  be,  in  a  cer- 
tain sense,  to  accomplish  a  'public  pur- 
pose;' but  it  is  not  a  purpose  for  which  the 
power  of  taxation  may  be  employed.  The 
public  necessity  for  an  educated  and  skill- 
ful physician  in  some  particular  locality 
may  be  great  and  pressing;  yet,  if  the  peo- 
ple should  be  taied  to  hire  one  to  locate 
there,  the  common  voice  would  eiclaim  that 
the  public  moneys  were  being  devoted  to  a 
private  purpose.  The  opening  of  a  new 
street  in  a  city  or  village  may  be  of  trifling 
public  importance  as  compared  with  the  lo- 
cation within  it  of  some  new  business  or 
manufacture;  but,  while  the  right  to  pay 
out  the  public  funds  for  the  one  would  be 
unqueetionabte,  the  other,  by  common  con- 
sent, is  classified  as  a  private  interest,  which 
the  public  can  aid  as  individuals  if  they  see 
fit,  while  they  are  not  permitted  to  employ 
the  machinery  of  the  government  to  that 
end.  Indeed,  the  opening  of  a  new  street 
in  the  outskirts  ot  a  city  is  generally  very 
much  more  a  matter  of  private  interest 
than  of  public  concern;  so  much  so  that  the 
owner  of  the  land  voluntarily  throws  it 
open  to  the  public  without  compensation. 
Yet,  even  in  a  case  where  the  public  au- 
thorities did  not  regard  the  street  as  of 
HufBcient  importance  to  induce  their  taking 
the  necessary  action  to  secure  it,  it  would 
not  be  doubted  that  the  moment  they  should 
consent  to  accept  it  as  a  gift  the  street 
would  at  once  become  a  public  object  and 
purpose,  upon  which  the  public  funds  might 
be  expended  with  no  more  restraints  upon 
the  action  of  the  authorities  in  that  par- 
ticular than  if  it  were  the  most  prominent 
and  essential  thoroughfare  of  the  city. 

"By  common  consent,  also,  a  large  por- 
tion of  the  most  urgent  needs  of  society 
are  relegated  exclusively  to  the  law  of  de- 
mand and  supply.    It  is  this  in  its  natural 
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operation,  and  without  tlie  interfiTcnce  of 
the  government,  tliat  gjvps  ua  the  proper 
proportion  of  tiileri  of  the  eoil,  artisans, 
manufacturers,  merchants,  and  profeasional 
men,  and  that  determineB  when  and  where 
thej  ehall  give  to  society  the  benefit  of 
their  particular  aer vices.  However  great 
the  need  in  the  direction  of  any  particular 
calling,  the  interference  of  the  government 
ie  not  tolerated,  because,  though  it  might 
be  supplying  a  public  want,  it  is  considered 
as  Invading  the  domain  that  l)etongB  ex- 
clusively to  private  Inclination  and  enter- 
prise. We  pereeive,  therefore,  that  the 
term  'public  purpose,'  as  employed  to  de- 
note the  objects  for  which  taxes  may  be 
tovied,  ban  no  relation  to  the  urgency  of 
the  public  need,  or  to  the  extent  of  the 
public  benefit  which  is  to  follow.  It  is, 
on  the  other  hand,  merely  a  term  of  classi- 
fication, to  distinguish  the  object  for  which, 
according  to  settled  usage,  the  govern- 
ment is  to  provide,  from  those  which,  by 
tile  like  usage,  are  left  to  private  inclina- 
tion, interest,  or  liberality." 

In  Citizens'  Sav.  &  I..  Asso.  v.  Topcka, 
20  Wall.  655,  G64,  22  L.  ed.  435-401,  the 
Supreme  Court  of  the  United  States,  speak- 
ing through  Justice  Miller,  said:  "It  is 
undoubtedly  the  duty  of  the  legislature, 
which  imposes  or  authorizes  municipalities 
to  impose  a  tax,  to  see  that  it  is  not  to  be 
used  for  purposes  of  private  interest  in- 
etead  of  a  public  use,  and  the  courts  can 
only  be  justifled  in  interposing  when  a 
violation  of  this  principle  is  clear  and  the 
reason  for  interference  cogent.  And,  in 
deciding  whether,  in  the  given  case,  the 
object  for  which  the  taxes  are  assessed  falls 
upon  the  one  side  or  the  other  of  this  line, 
they  must  be  governed  mainly  by  the  course 
and  usage  of  the  government,  the  objects 
for  which  taxes  have  l)een  customarily  and 
by  long  course  of  legislation  levied,  what 
objects  or  purposes  have  been  considered 
necessary  to  the  support  and  for  the  proper 
use  of  the  government,  whether  state  or 
municipal.  Whatever  lawfully  pertains  to 
this  and  is  sanctioned  by  time  and  the  ac- 
quiescence of  the  people  may  well  be  held  to 
belong  to  the  public  use,  and  proper  for  the 
maintenance  of  good  government,  though 
this  may  not  be  the  only  criterion  of  right- 
ful taxation." 

The  rigors  of  the  New  England  winter 
making  it  highly  desirable  that  the  mimici- 
palities  should  be  allowed  to  become  dispen- 
saries of  fuel,  coal,  and  wood,  to  their  in- 
habitants at  a  reduced  rate,  the  legislature 
of  Massachusetts,  in  1892,  concluded  to 
give  this  authority  to  the  towns  of  that 
state,  if  it  could  do  so  constitutionally; 
but  having  its  doubts  on  the  subject,  sub- 
mitted the  question  to  the  judges  of  the 
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supreme  court.  The  answer  of  the  judges, 
reported  in  155  Mass.  001,  15  I.,.R.A.  810, 
30  N.  E.  1143,  is  a  full  discussion  of  the 
question  of  what  is  a  public  purpose,  and 
is  as  follows:  "Whether  the  legislature 
can  authorize  a  city  or  town  to  buy  coal 
and  wood,  and  to  sell  them  to  its  inhabitants 
for  fuel,  must  be  determined  by  considering 
whether  the  carrying  on  of  such  a  business 
for  the  benefit  of  the  inhabitants  can  be 
regarded  as  a  public  service.  This  inquiry- 
underlies  all  the  questions  on  which  our 
opinion  is  required.  If  such  a  business  is  to 
be  carried  on,  it  must  be  with  money  raised 
by  taxation.  It  is  settled  that  the  legis- 
lature can  authorize  a  city  or  town  to  tax 
its  inhabitants  only  for  public  purposes. 
This  is  not  only  the  law  of  this  common- 
wealth, hut  of  the  states  generally,  and  of 
the  United  States.  The  following  are  some 
of  the  decisions  or  opinions  on  the  subject: 
Kingman  v,  Brockton,  153  Mass.  235,  11 
LR.A.  123,  28  N.  E.  B98;  Opinion  of  Jus- 
tices, 160  Mass.  692,  8  L.H.A.  487,  24  N.  E. 
1084;  Mead  v.  Acton,  139  Mass.  341,  1 
N.  E.  413;  Lowell  v.  Boston,  111  Maas- 
454,  15  Am.  Rep.  39;  State  ex  rel.  Griffith 
V.  Osawkee  Twp.  14  Kan,  418,  19  Am.  Rep. 
99;  Mather  v.  Ottawa,  114  III.  659,  3  N.  B. 
210;  Citizens'  Sav.  &  L.  Asso.  v.  Topeka,  20 
Wall.  655,  22  L.  ed.  455;  OtUwa  v.  Carey, 
108  U.  S.  110,  27  L.  ed.  669,  2  Sup.  Ct.  Kep. 
301:  Cole  V.  La  Grange,  113  U.  S.  1,  28 
L.  ed.  896,  5  Sup.  Ct.  Rep.  416 ;  Atty.  Gen. 
V.  Eau  Claire,  37  Wis.  400;  SUte  v.  Eau 
Claire,  40  Wis.  533;  .4llen  v.  Jay,  60  Me. 
124,  11  Am.  Rep.  185;  Oplnioh  of  Juaticee, 
58   Me.   590. 

"It  is  not  easy  to  determine  in  every  case 
wliether  a  benefit  conferred  upon  many  in- 
dividuals in  a  community  can  be  called  a 
'public  service,'  within  the  meaning  of  the 
rule  that  taxes  can  be  laid  only  for  pub- 
lic purposes.  In  general,  however,  it  may 
be  said  that  the  promotion  by  taxation  of 
the  private  interests  of  many  individuals  is 
not  a  public  service,  within  the  meaning 
of  the  Constitution.  The  preamble  of  the 
Constitution  declares  that  'the  end  of  the 
institution,  maintenance,  and  administra- 
tion of  government  is  to  secure  the  existence 
of  the  body  politic;  to  protect  it,  and 
furnish  the  individuals  who  compose  it  with 
the  power  of  enjoying  in  safety  and  tran- 
quility their  natural  rights  and  the  blessings 
of  life.'  It  is  declared  in  part  1,  art.  1  : 
'All  men  are  born  free  and  equal  and  have 
certain  natural,  essential,  and  inalienable 
rights;  among  which  may  he  reckoned  the 
right  of  enjoying  and  defending  their  lives 
and  liberties;  that  of  acquiring,  possessing, 
and  protecting  property;  in  fine,  that  of 
seeking  and  obtaining  their  safety  and 
happiness.'      Constitutional    questions    con- 
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ceming  the  power  of  taxntioD  neccsBarilj' 
are  largely  htetorkal  queetions.  The  Con- 
Btitution  muet  be  interpreted  as  any  other 
inatrument  with  reference  to  the  circum- 
ataaces  under  which  it  was  framed  and 
adopted.  It  IB  not  necessary  to  shoiv  that 
the  men  who  framed  it  or  who  adopted  it 
had  in  mind  everj' thing  which  by  construc- 
tion may  he  found  in.it,  but  some  regard 
must  be  had  to  the  modea  of  thought  and 
action  on  political  subjecte  then  prevailing, 
to  the  diecusaions  upon  the  nature  of  the 
government  to  be  eatabliahed,  to  the  mean- 
ing of  the  language  used  as  then  under- 
stood, and  to  the  grouada  on  which  the 
adoption  or  rejection  of  the  Constitution 
was  advocated  before  the  people.  We  linow 
of  nothing  in  the  history  of  the  adop- 
tion of  the  Constitution  that  gives  any 
countenance  to  the  theory  that  the  buying 
and  selling  of  such  articles  as  eoal  and 
wood  for  the  use  of  the  inhabitants  was 
r^arded  at  that  time  as  one  of  the  ordi- 
nary functions  of  the  government  whidi 
was  to  be  established.  There  are  nowhere 
in  the  Constitution  any  provisions  which 
tend  to  show  that  the  government  nae  es- 
tablished for  the  purpose  of  carrying  on 
the  buying  and  selling  of  such  merchandise 
as,  at  the  time  when  the  Constitution  waa 
adopted,  was  usually  bought  and  sold  by 
individuals,  and  with  which  individuals 
were  able  to  supply  the  community,  no 
matter  how  essential  tlie  business  might  be 
to  the  welfare  of  the  inhabitants.  The 
objects  of  the  Constitution  was  to  protect 
individuals  in  their  rights  to  carry  on  the 
customary  business  of  life,  rather  than  to 
authorize  the  commonwealth  or  the  'towns, 
parishea,  precincts,  and  other  bodies  politic' 
to  undertalte  what  had  usually  been  left 
to  the  private  enterpriae  of  individuals.  In 
the  opinion  in  Citizens'  Sav.  i.  L.  Asso.  v. 
Topeka,  20  Wall.  655,  664,  £2  L.  ed.  455, 
461,  the  Supreme  Court  of  the  United  States 
say:  "It  is  undoubtedly  the  duty  of  the 
legislature,  which  imposes  or  authorizes 
municipalities  to  impose  a  tax,  to  see  that 
it  is  not  to  be  used  for  purposes  of  private 
interest  instead  of  a  public  use,  and  the 
courts  can  only  be  Justilled  in  interposing 
when  a  violation  of  this  principle  is  clear 
and  the  reason  for  interference  cogent. 
.And  in  deciding  whether,  in  the  given  case, 
the  object  for  which  the  taxes  are  aaaeaaed 
falls  upon  the  one  side  or  the  other  of  this 
line,  they  must  be  governed  mainly  by  the 
course  and  usage  of  the  government,  the 
objects  for  which  taxes  have  been  customari- 
ly, and  by  long  course  of  legislation,  levied, 
what  objects  or  purposes  have  been  con- 
sidered necessary  to  the  support  and  for  the 
proper  use  of  the  government,  whether 
BtaX«  or  municipal.' 
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"The  early  usages  of  towns  undoubtedly 
did  not  exhaust  the  authority  which  the 
legislature  can  confer  up(»i  munieipalitiea 
to  levy  taxes.  Cities  and  towns,  since  the 
adoption  of  the  Canstitution,  have  been 
authorized  to  levy  taxes  for  many  other 
purposes  than  those  for  which  taxes  were 
then  levied.  Up  to  the  present  time,  how- 
ever, none  of  the  purposes  for  which  cities 
and  towns  have  been  authorized  to  raise 
money  has  included  anything  in  the  nature 
of  what  is  commonly  called  trade  or  com- 
mercial business.  Instances  can  be  found 
of  some  very  eurioua  legislation  by  towna 
in  the  colonial  and  provincial  times,  soma 
of  which  would  certainly  now  be  thought  to 
be  beyond  the  powers  of  towns  unJer  the 
Constitution.  Whatever  the  theory  waa, 
towns  in  fact  under  the  colony  charter,  and 
for  some  time  under  the  province  charter, 
often  acted  as  if  their  powers  were  limited 
onl^  by  the  opinion  of  the  inhabitants  as 
to  what  was  best  to  be  done.  This  was  the 
result  of  their  peculiar  situation  and  con- 
dition, and  the  powers  of  towns  or  of  the 
general  court  were  not  much  considered. 
The  exercise  of  these  extraordinary  powers, 
however,  gradually  died  out.  The  purposes 
for  which,  by  the  province  laws,  towns  were 
authorized  to  raise  money,  were  for  the 
maintenance  of  highways,  the  support  of 
the  ministry,  schools,  and  the  poor,  and 
for  the  defraying  of  other  necessary  charges 
arising  within  the  town.  The  words  'neces- 
sary charges'  are  still  retained  in  the  atat- 
utes,  hut  they  have  been  strictly  construed 
by  the  courts.  We  do  not  find  either  in  the 
colony  or  the  province  laws  any  legislation 
relating  to  the  buying  and  selling  of  coal  or 
wood  by  towns  for  the  use  of  the  inhabit- 
ants, or  any  legislation  on  any  similar  sub- 
ject. It  is  possible  that  there  may  be  found 
in  the  records  of  some  town  a  vote  or  votes 
showing  that  the  town,  in  an  emergency, 
was  authorized  to  buy  wood  or  coal  for 
the  purpose  of  supplying  its  inhabitants 
with  fuel,  but  we  have  not  found  any.  Cer- 
tainly it  WHS  not  usual  for  towns  to  supply 
their  inhabitants  with  fuel,  unless  they  were 
paupers.  Neither  waa  it  usual  for  town  to 
supply  their  inhabitants  with  grain  or  other 
commodities.  We  know  of  no  instance  of 
this  being  done,  except  by  the  town  of  Bos- 
ton. In  the  fall  of  1713  there  was  a 
scarcity  of  grain,  and  the  general  court 
prohibited  tlie  exportation  of  it.  1  Pro. 
Laws,  State  ed.  p.  724.  The  town  of  Bos- 
ton, in  March,  1713-14,  voted  to  lay  in  a 
stock  of  grain  to  the  amount  of  5,000 
bushels  of  corn,  and  to  store  it  in  aome 
convenient  place,  and  it  wns  left  to  the 
selectmen  to  dispose  of  it  as  they  saw  flt. 
8  Record  Commissioners  Report,  pp.  101, 
104.    After  that,  as  shown  by  the  records. 
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the  town  regularly  bought  and  stored  grain  | 
and  Bold  it  to  tlie  inhabitants,  aa  late  as 
1775,  and  perhajis  later,  and  it  established 
two  granaries,  one  of  which,  in  the  com- 
mon, remained  in  use  probably  as  long  en 
the  town  bought  and  sold  grain.  Whether, 
«ft«r  the  Revolution,  the  town  continued 
to  buy  grain  we  arc  not  informed,  aa  the 
records  have  not  been  printed.  The  amount 
which  could  be  sold  to  any  one  person  was 
often  limited  to  a  few  bushels  at  a  time. 
llie  report  of  a  committee  in  1774  sbows 
that  from  March,  1709.  to  March.  1774,  the 
quantity  of  com  and  rye  pnrehaBed  was 
6.830  bushels,  end  that  the  stock  on  hand 
was  376  bushels.  It  is  apparent  that  the 
original  purpose  was  to  provide  against  a 
famine,  and  that  it  was  not  the  intention 
of  the  town  to  assume  the  business  of  buy- 
ing and  Belling  all  the  grain  which  the  in- 
habitants needed,  but  of  keeping  such  an 
amount  in  store  as  was  necessary  in  order 
that  small  quantities  might  be  obtained, 
particularly  by  the  poorer  inhabitants,  at 
what  the  selectmen,  or  a  committee  of  the 
town,  or  the  town  itself,  deemed  reason- 
able prices.  On  May  25,  1705,  the  town 
Toted  to  Bell  the  granary.  This  action  of 
the  town  of  Boston  was  an  exception  to  the 
usages  of  towns,  and  it  appears  from  the 
reports  ot  committees  that  ijefore  the  Revo- 
lution it  had  come  to  be  considered  as  of 
doubtful  expediency,  and  during  the  Revo- 
lution, or  not  long  after,  it  was  discon- 
tinued. The  nearest  analogy  under  the  Con- 
stitution to  the  subject  we  are  considering 
ia  the  authority  given  by  the  recent  statute 
(Stat.  1861,  chap.  370),  whereby  cities  and 
towns  are  empowered  to  maintain  works 
for  the  manufacture  and  distribution  of 
gas  or  electricity  for  furnishing  light  to  the 
municipalities  and  their  inhabitants. 

"In  the  opinion  given  to  the  House  of 
Representatives  on  May  27,  ISOO,  which  is 
printed  in  130  Mass.  502,  8  I.B.A.  4S7,  24 
N.  E.  1084,  the  justices  advised  that  the 
manufacture  and  distribution  of  gas  or 
electricity  for  furnishing  light  to  the  in- 
habitants of  cities  and  towns  might  proper- 
ly be  regarded  aa  constituting  a  public 
service.  It  was  there  said:  'It  must  often 
be  a  question  of  kind  and  degree  whether 
tlie  promotion  of  the  interests  ot  many  in- 
dividuals  in   the   same   comm unity   consti- 

electricity  for  furnishing  light  has  in  recent 
times  become  a  most  convenient  means  of 
lighting  both  public  and  private  buildings, 
streets,  and  grounds.  It  is  impracticable 
that  each  individual  should  manufacture 
t;AB  or  electricity  for  himself;  but  this  can 
best  be  done  by  some  company  or  the  mu 
pality  for  a  considerable  territory,  and  for 
the  use  of  both  the  municipality  itself  and 
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the  Inhabitants.  Everybody  who  chooses, 
ithin  that  territory,  cannot  be  permitted 
•  manufacture  and  distribute  gas  or  elec- 
icity  for  the  public  use  or  the  use  of 
other  persons,  as  it  is  distributed  by  means 
of  pipes  or  wires;  and  the  number  who 
can  be  permitted  to  lay  pipes  or 
^n  &  given  territory  must  be  limited 
to  one,  or,  at  most,  to  a  few,  persons  or 
corporations.  The  pipes  or  wires  must  be 
laid  in  or  over  the  public  ways,  or  in  or 
over  land  taken  for  the  purpose,  which  may 
require  the  exercise  of  the  right  of  eminent 
domain.  These  were  some  of  the  reasons 
why  the  subject  seemed  to  the  justices  a 
proper  one  for  municipal  r^ulation  and  con- 
trol, and  to  constitute  a  service  which  a 
municipality  could  be  authorized  to  per- 
form for  itself  and  its  inhabitants.  Rut 
when  the  Constitution  was  adopted  the 
buying  and  selling  of  wood  and  coal  for 
fuel  was  a  well-known  form  of  private 
business,  which  was  generally  carried  on  as 
other  kinds  of  busincBS  were  carried  on,  and 
is  now  carried  on  in  nini-h  the  same  manner 
as  it  was  then.  It  nas  and  is  a  kind  of 
business  which,  in  its  relations  to  the  com- 
munity, did  not  and  does  not  differ  ea- 
sentially  from  the  buaincaa  of  buying  and 
selling  any  other  of  the  necessaries  of  life. 
Although  all  kinds  of  business  may  be  regu- 
lated by  the  legislature,  yet  to  buy  and  sell 
coal  and  wood  for  fuel  requires  no  authori- 
ty from  the  legislature,  and  requires  the 
cxcrciae  of  no  powers  derived  from  the 
legislature,   and   every   person   who  chooses 

the  buying  and  selling  of  other  merchan- 
dise. We  are  not  aware  of  any  necessity 
why  cities  and  towns  should  undertake  tbie 
form  of  business  any  more  than  many  oUters 
which  have  always  been  conducted  by  pri- 
vate enterprise,  and  we  arc  not  called  upon 
to  consider  what  extraordinary  powers  the 
wealth  may  eierdse,  or  may  author- 
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ordinary  exigencies,  for  the  safety  of  the 
state  or  the  welfare  of  the  inhabitants.  If 
there  be  sny  advantage  to  the  inbabitanta 
in  buying  and  selling  cool  and  wood  for 
fuel  at  the  risk  of  the  community  on  a  large 
scale,  and  on  what  has  been  called  the  co- 
operative plan,  we  are  of  the  opinion  that 
the  Constitution  does  not  contemplate  this 
as  one  of  the  ends  for  which  the  government 
was  eBtablislied,  or  as  a  public  service  for 
which  cities  and  towns  may  be  authoriEed 
to  tax  their  inhabitants.  We  therefore  an- 
swer the  questions  in  the  negative," 

The  apparent  urgency  of  the  situation 
again  pressing  tlie  legislature  to  take  some 
action  in  the  matter,  it  resubmitted  the 
question  to  the  judges  In  1903.  The  answer 
reported  was  as  follows:     "It  is  established 
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tbat  under  our  Constitution  private  prop- 
erty cannot  be  taken  from  its  owner  except 
for  a  public  use.  Tliia  is  equally  true 
whether  the  property  ia  a  dwelling  bouse, 
taken  by  right  of  euiaent  domain,  or  money 
demanded  by  the  tax  collector.  The  estab- 
lisliment  of  a  businesa  like  the  buying  and 
selling  of  fuel  requires  the  expenditure  of 
money.  If  tbia  is  done  by  an  agency  of  the 
government,  there  is  no  way  to  obtain  the 
moDey  except  by  taxation.  Money  cannot 
be  raised  by  taxation  except  for  a  public 
use.  Until  within  a  few  years,  it  generally 
hag  been  conceded,  not  only  that  it  would 
not  be  a  public  use  of  money  for  the  govern- 
ment to  expend  it  in  the  establi^ment  of 
stores  and  shops  for  the  purpose  oE  carry- 
ing on  a  business  of  manufacturing  or  Bell- 
ing goods  in  eompebition  with  individiiais, 
but  also  that  it  would  be  a  perversion  of  the 
function  of  government  for  the  state  to 
enter  as  a  competitor  into  the  field  of 
industrial  enterprise  with  a  view  either  to 
the  proUt  that  could  be  made  through  the 
income  to  be  derived  from  the  business,  or 
to  the  indirect  gain  that  might  result  to 
purcbaserB  if  prices  were  reduced  by  govem- 
meotal  competition.  There  may  be  some 
now  who  believe  it  would  he  well  if  busi- 
ness was  conducted  by  the  people  collective- 
ly, living  as  a  community,  and  represented 
I^  the  government  in  the  management  of 
ordinary  industrial  affairs.  But  nobody 
contends  that  such  a  system  is  possible 
under  our  Constitution.  It  is  plain,  how- 
ever, that  taxation  of  the  people  to  eatab- 
lish  a  city  or  town  in  the  proprietorship 
of  an  ordinary  mercantile  or  manufacturing 
business  would  be  a  long  step  towards  it. 
If  men  of  property,  owning  eoal  and  wood 
yards,  should  be  compoUed  to  pay  taxes  for 
the  establishment  of  a  rival  eoal  yard  by 
a  city  or  town,  to  furnish  fuel  at  cost,  they 
would  thus  be  forced  to  make  contributions 
of  money  for  their  own  impoverishment; 
for,  if  the  eoal  yard  of  the  city  or  town 
was  conducted  economically,  they  would  be 
driven  out  of  business.  A  similar  result 
would  follow  if  the  business  of  furnishing 
provisions  and  clothing,  and  other  neces- 
saries of  life,  were  taken  up  by  the  govern- 
ment; and  men  who  now  earn  a  livelihood 
as  proprietors  would  be  forced  to  work  as 
employees  in  stores  and  shops  conducted 
by  tbe  public  authorities.  Except  for  the 
eci'erely  onerous  conditions  from  which  we 
are  now  suifering,  the  causes  of  which  arose 
outside  of  this  state,  beyond  the  reach  of 
ovr  legislative  enactments,  there  is  nothing 
materially  different  between  the  proposed 
establishment  of  a  governmental  agency  for 
the  sale  of  fuel  and  the  establiBhment  of  a 
like  agency  for  the  sale  of  other  articles 
of  dally  use.  The  business  of  selling  fuel 
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can  be  conducted  eaaily  by  individuals  in 
competition.  It  does  not  require  tbe  exer- 
cise of  any  governmental  function,  as  does 
the  distribution  of  water,  gas,  and  electric- 
ity, which  involves  the  use  of  the  public 
streets  and  the  exercise  of  the  rigbt  of 
eminent  domain.  It  is  not  important  that 
it  should  he  conducted  as  a  single  lai^e 
enterprise,  with  supplies  emanating  from  a 
single  source,  as  is  required  fur  the  econmi- 
cai  management  of  the  kinds  of  business 
last  mentioned.  It  does  not  even  call  for 
the  investment  of  a  large  capital,  but  it 
can  be  conducted  profitably  by  a  single 
individual  of  ordinary  means.  We  there- 
fore have  no  hesitation  in  answering  the 
first  three  questions  in  the  negative."  Re 
Municipal  Fuel  Plants,  1B2  Mass.  SOS,  66 
N.  E.  25,  60  Ij.R.A.  592. 

The  syllabus  of  the  case  reads  as  follows: 
"Municipalities  have  authority  to  provide 
fuel  for  paupers;  hut  tliey  cannot  be  given 
power  by  the  legislature  to  buy  and  sell 
fuel  in  competition  with  private  enterprise, 
although  it  is  scarce  and  high  in  price,  and 
the  cost  to  consumers  may  be  thereby  re- 
duced, unless  there  is  such  a  scarcity  as  to 
create  a  general  and  widespread  distress  in 
the  community,  which  cannot  be  met  by 
private  enterprise." 

Very  instructive  in  connection  with  our 
question,  although  not  bearing  directly  upon 
it,  are  the  two  decisions  of  the  supreme 
court  of  South  Carolina  in  the  celebrated 
Liquor  Dispensary  Cases. 

In  the  case  of  McCullough  f.  Brown,  41 
S.  C.  220,  23  L.R.A.  410,  19  S.  E.  438, 
the  supreme  court  of  South  Carolina  said: 
"Finally  the  constitutionality  of  the  dispen- 
sary act  is  assailed  upon  the  ground  that 
the  legislature  have  undertaken  thereby  to 
embark  the  state  in  a  trading  enterprise, 
which  they  have  no  constitutional  authori- 
ty to  do;  not  because  there  is  any  express 
prohibition  to  that  effect  in  tbe  Constitu- 
tion, but  because  it  is  utterly  at  variance 
with  the  very  idea  of  civil  government,  the 
establishment  of  which  was  the  expressly 
declared  purpose  for  which  the  people 
adopted  their  Constitution;  and  therefore 
all  tbe  powers  conferred  by  that  instrument 
upon  the  various  departments  of  the  govern- 
ment must  necessarily  be  regarded  as 
limited  by  that  declared  purpose.  Hence, 
when,  by  the  1st  section  of  the  2d  article 
of  tbe  Constitution,  the  legislative  power 
was  conferred  upon  the  general  assembly, 
the  language  there  cannot  be  construed  as 
conferring  upon  the  general  assembly  tbe 
unlimited  power  of  li^islating  upon  any 
subject,  or  for  any  purpose,  according  to 
its  unrestricted  will,  but  must  be  construed 
as  limited  to  such  legislation  as  may  be 
necessary  or  appropriate  to  the  real  and 
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on))'  purpose  for  which  the  Constitution  w8B 
adopted;  to  wit,  the  formation  of  a.  civil 
government.  In  this  connection  it  1b  notice- 
able that  the  word  'all'  is  not  used  in  tlie 
section  above  referred  to,  but  the  language 
used  ia,  'the  legislative  power,'  meaning  Buch 
legislative  power  as  may  be  necessary  or 
appropriate  to  the  declared  purpose  of  the 
people  in  framing  their  Constitution  and 
conferring  their  powers  upon  the  various 
departments  constituted  for  the  sole  pur- 
pose of  carrying  into  effect  their  declared 
purpose.  It  is  manifest  from  the  numerous 
express  restrictions  upon  the  legislative 
will  found  in  the  Constitution  that  the 
people  were  not  willing  to  intrust  even  their 
own  representatives  with  unlimited  legis- 
lative power,  but,  as  if  not  satisfied  with 
these  numerous  express  restrictions,  and 
perhaps  fearing  that  some  important  right 
might  have  been  overlooiied,  a  general  clause, 
not  usually  found  in  state  Constitutions, 
was  inserted,  apparently  designed  to  cover 
any  such  omissions;  for  in  g  41  of  article 
]  it  is  expressly  declared  that  'the  enumera- 
tion of  rights  in  this  Constitution  shall  not 
be  construed  to  impair  or  deny  others  re- 
tained by  the  people,  and  all  powers  not 
herein  delegated  remain  with  the  people.' 
Now,  upon  wcil-settled  principles  of  con- ' 
ntitutional  construction,  we  are  not  at 
liberty  to  disregard  this  clause,  but  must 
("ive  it  some  meaning  and  effect.  It  seems 
to  us  that  the  true  construction  of  this 
I'laUBe  is  that,  while  there  are  many  rights 
.  .  ,  reserved  to  the  people,  not  espresa- 
ly,  but  by  necessary  implication,  which  are 
beyond  the  reach  of  the  legislative  power, 
unless  such  power  has  been  expressly  dele- 
gated to  the  legislative  department  of  the 
government.  These  views  have  not  only  the 
support  of  the  highest  authority  in  this 
country,  as  may  be  seen  by  reference 
to  the  cases  of  Citizens'  Sav,  &,  L.  Asso.  v. 
Topekn,  20  Wall.  6S5,  22  I*  ed,  455,  and 
Parkersburg  v.  Brovm,  106  U.  S.  487,  27 
1,.  ed.  238,  1  Sup.  Ct.  Rep.  442,  but  hove 
been  distinctly  adopted  by  the  supreme 
court  of  the  state  in  Feldman  v.  Charleston, 
33  S.  C.  57,  55  Am.  Rep,  6,  as  well  as  by 
the  courts  of  MasBachusetts  and  Maine,  as 
inav  be  seen  by  reference  to  Allen  v.  Jay, 
(lo'lle.  124,  II  Am.  Rep.  185,  and  l.,owell 
V.  Boston,  111  Mass.  454,  15  Am.  Rep.  39; 
and,  what  is  more,  they  were  applied  to 
the  vital  power  of  taxation,^ — a  power  ab- 
solutely essential  to  the  very  existence  of 
I'very  government.  These  cases  substan- 
tially hold  that,  although  there  niay  be  no 
express  restrictions  contained  in  a  state 
Constitution  forbidding  the  imposition  of 
taxes  for  any  other  purpose  than  a  public 
purpose,  yet  such  a  restriction  must  neces- 
sarily be  implied  from  the  very  nature  of 
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civil  government;  and  bence  the  legislative 
department,  under  the  general  power  of 
taxation  conferred  upon  it.  cannot  impose 
any  tax  except  for  some  public  purpose. 
Upon  the  same  principle  it  seems  to  u» 
clear  that  any  act  of  tlie  legislature  which 
is  designed  to  or  has  the  elTect  of  embarking; 
the  state  in  any  trade  which  involves  the 
purchase  and  sale  of  any  article  of  com- 
merce for  profit  is  outside  and  alt^^ether 
beyond  the  legislative  power  conferred  upon 
the  general  aasembly  by  the  Constitution, 
even  though  there  may  be  no  express  pro- 
vision in  the  Constitution  forbidding  such 
an  exercise  of  legislative  power.  I'rade  is 
not,  and  cannot  properly  be,  regarded  as  one 
of  the  functions  of  government.  On  the 
contrary,  its  function  is  to  protect  the  citi- 
zen in  the  exercise  of  any  lawful  employ- 
ment, the  right  to  which  ia  guaranteed  to 
the  citizen  by  the  terms  of  the  Constitntion, 
and  certainly  has  never  been  delegated  to 
any    department    of    the   government." 

In  the  case  of  State  ex  rel.  George  v. 
Ail;en,  42  S.  C.  222,  26  L.R.A.  346,  20 
S.  E.  221,  the  same  court  reversed  this 
decision  on  the  ground  that  no  rule  of  prop- 
erty was  involved;  that  no  one  could  ac- 
quire vested  rights  in  the  sale  of  intoiica,t- 
ing  liquors;  that  intoxicating  liquors  could 
not  be  placed  on  the  same  footing  with  other 
commodities;  and  that  the  state,  having  the 
authority  to  prohibit  the  sale  of  intoxicat- 
ing liquors,  had  authority  to  dispense  them 
itself  as.  a  means  of  regulation.  But  in 
this  decision  the  court  reaffirmed  and  em- 
phasized the  rule  that  the  state  was  without 
authority  to  engage  in  trade  or  commerce. 
On  this  general  principle  the  court  said: 
"We  think  difTerenoes  of  opinion  as  to  the 
constitutionality  of  this  act  arise  from  the 
attempt  on  the  part  of  some  to  apply  to  it 
the  law  applicable  to  the  ordinary  commodi- 
ties of  life.  .  .  .  It  is  because  liquor  ia 
not  regarded  as  one  of  the  ordinary  com- 
modities that  the  act  of  1892  prohibiting  its 
saie  was,  sg  to  that  matter,  construed  bo 
be  constitutional.  We  cannot  for  a  moment 
believe  that  the  court  would  have  declared 
an  act  constitutional  that  prohibited  en- 
tirely the  sale  of  corn,  cotton,  or  otiier 
ordinary  commodities.  It  is  fallacious  to 
argue,  in  the  light  of  this  distinction,  eo 
thoroughly  sustaiued  by  the  authorities, 
that,  if  the  government  can  take  the  exclu- 
sive control  of  the  liquor  traffic,  it  can  do 
BO  as  to  any  other  avocations  in  life." 

The  court  said  further:  ''It  is  contended 
that  the  foregoing  section  prevents  the  legis- 
lature from  embarking  the  state  in  a  com- 
mercial enterprise.  We  have  no  doubt  that 
if  Buc^  was  the  object  of  the  act,  and  it 
was  not  Intended  as  a  police  measure,  it 
would  be  unconstitutional,  even  in  the  ab- 
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arace  of  %  4],  art.  1.  As  we  have  said,  if 
the  act  is  not  a  police  measure,  it  ia  un- 
constitutional. It  ia  quite  a  different  thing, 
however,  when  trade  is  eimply  an  incident 
to   a  police  regulation." 

In  Rippc  V,  Becker,  56  Minn.  100,  22 
I,.R.A,  857,  57  N,  W.  331,  the  Minnesota 
BUprcmc  court  denied  the  authority  of  the 
state  legislature  to  authorize  a  municipality 
to  maintain  an  elevator  or  warehuuae  for 
the  public  atorage  of  grain. 

In  Keen  v.  Waycross,  101  Ga.  ri8S.  29 
B.  E.  42,  the  supreme  court  of  Georgia  held 
that  a  tonn  liad  no  authority  to  engage 
in  the  buBincsH  of  selling  plumbers'  ma- 
terials even  in  connection  with  the  manage- 
ment of  its  water  Ivor  ka  plant. 

AaA  in  Opinion  of  Justices,  RS  Me.  S90, 
the  supreme  court  of  Maine  held  that  the 
legislature  could  not  empower  a  town  to  es- 
tablish manufactories  on  itfl  own  account 
and  run  them  by  the  ordinary  town  otGcera 
or  otherwiflp. 

It  will  be  noted  that  Judge  Cooley.  in 
People  ex  rel.  Detroit  &  H.  R.  Co.  v.  Salem, 
20  Mich.  452,  4  Am.  Rep.  400,  and  Judge 
Miller,  in  Citizens'  Sav.  t  L.  Asso.  v.  To- 
pdca,  20  H'all.  055,  22  I,,  ed.  45,-1,  would 
determine  the  question  of  whether  a  particu- 
lar purpose  ia  public  or  not  mainly  accord- 
ing to  wbat  hna  been  the  settled  usage; 
Judge  Miller  very  properly  adding,  however, 
that  usage  is  not  the  sole  criterion. 

In  the  latter  connection,  the  following  ex- 
tract from  the  deciaion  of  the  appellate 
division  of  the  supreme  court  of  New  York, 
in  the  case  of  Sun  Printing  &  Pub.  Asso. 
V.  New  York,  8  App.  Div.  230,  40  N.  Y. 
Supp.  607.  ia  appoHite.  "In  considering  this 
question  it  must  be  premised  that  cities 
are  not  limited  to  providing  for  the  atrict 
necesaitiea  of  their  citizens.  Under  legis- 
lative authority,  they  may  minister  to  their 
comfort,  health,  pleaaure,  or  education. 
They  are  not  limited  to  policing  the  city,  to 
paving  the  streets,  to  providing  it  with 
light,  water,  sevrers,  docks,  and  markets. 
They  may  also  be  required  by  the  soi'ereign 
power  to  furnish  their  citizens  with  achools, 
'hospitals,  dispensaries,  parks,  libraries,  and 
museums,  with  zoological,  botanical,  and 
other  gardens.  They  may  thus  even  gratify 
our  ears  with  music  of  a  summer  afternoon, 
or  minister  to  our  comfort  by  providing  us 
with  public  baths.  E^ipenditures  in  all 
these  directions  imder  legislative  authority 
have  never  been  questioned.  Where,  then, 
shall  we  draw  the  lineT  It  would  be  very 
simple  to  draw  it  at  those  purposes  for 
which  precedent  in  the  past  can  he  found, 
and  to  exclude  all  others.  This  test  should 
be  easy  of  application,  but  would  be  es- 
Kntially  vicious  and  erroneous.  Growth 
■nd  extension  are  as  necessary  in  the  do- 
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main  of  municipal  action  as  in  the  domain 
of  law.  New  conditions  constantly  arise 
which  confront  the  legislature  with  new 
problems.  As  the  structure  of  society  grows 
more  complex,  needs  spring  up  which  never 
existed  before.  These  needs  may  be  so  gen' 
era!  in  their  nature  as  to  affect  the  whole 
country  or  the  whole  state,  or  they  may  be 
local  and  confined  to  a  single  county  or 
municipality.  In  any  case,  it  is  the  duty 
j  of  that  legislative  body  which  has  the  power 
and  jurisdiction  to  apply  the  remedy.  To 
hold  that  the  legislature  of  this  state,  act- 
ing as  the  parcn*  patri<E,  may  employ  for 
the  relief  or  welfare  of  the  inhabitants  of 
the  citiea  of  the  state  only  those  methods 
and  agencies  which  have  proved  adequate 
in  the  past  would  be  a  narrow  and  dan- 
gerous interpretation  to  put  upon  the  fun- 
damental law.  No  such  interpretation  has 
thus  far  been  placed  upon  the  organic  law 
by  the  courts  of  this  state.  Whenever  the 
question  has  been  considered,  it  has  been 
universally  treated  in  the  broadest  spirit." 
What  is  meant  here  by  treating  the  ques- 
tion in  the  broadest  spirit  is  that  the  deci- 
sion of  the  legislature  upon  any  particular 
point  within  its  legitimate  sphere  of  action 
is  not  to  be  overridden  by  the  courts  unless 
upon  the  clearest  grounds  of  its  being  in 
violation  either  of  the  Constitution  itself, 
or  of  those  fundamental  principles  which, 
apart  from  all  written  constitutional  sanc- 
tion, underlie  our  system  of  government. 
Touching  this  conclusiveness  of  the  legisla- 
tive decision,  Judge  Cooley,  in  his  work  on 
Taxation,  2d  ed.  p.  103,  says:  "It  ia  im- 
plied in  all  definitions  of  taxation  thst 
taxea  can  be  levied  for  public  purposes  only. 
DilTereneps  of  opinion  frequently  orise  con- 
cerning the  power  to  impose  ta.vation  in 
particular  cases,  but  all  writers  who  treat 
the  subject  theoretically  and  all  jurists 
agree  in  the  fundamental  requirement  that 
the  purpose  shall  be  public,  and  they  differ, 
when  they  dilTer  at  all,  upon  the  question 
whether  the  particular  purpose  proposed  is 
within  the  requirement.  It  is  also  agreed 
that  the  determinatioH  what  is  and  what 
is  not  a  public  purpose  belongs  in  the  lirst 
instance  to  the  legislative  department,  It 
belongs  there  because  the  taxing  power  is  a 
branch  of  the  legielative.  and  the  legislature 
cannot  lie  imder  the  necessity  of  requiring 
the  opinion  or  the  consent  of  another  de- 
partment of  the  government  before  it  will 
be  at  liberty  to  exercise  one  of  its  acknowl- 
edged powers.  The  independence  of  the  leg- 
islature is  an  axiom  in  government;  and  to 
be  independent  it  must  act  in  its  own  good 
time,  on  its  own  judgment,  influenced  by 
its  own  reasons,  restrained  only  as  the  peo- 
ple may  have  teen  fit  to  restrain  the  grant 
of   legislative    power    in    making    it.      The , 
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legislature  must,  consequent V,  determine 
for  itaelf,  id  every  Instance,  whether  a  par- 
ticular purpose  is  or  is  not  one  which  ao 
far  concerns  the  public  aa  to  render  taxa- 
tion admiaaiblc." 

He  adds;  ''But  it  ia  also  generally  ad- 
mitted that  the  legislative  determination 
.     .     ,     ia  not  absolutely  conclusive." 

He  then  mentions  the  neci-saity  of  the 
purpose  of  a  tax  being  public,  and  that  the 
taxpayer  may  resist  a  tan  whose  purpose  ia 
not  public,  and  adds:  "It  is  not  inconsist- 
ent with  this  doctrine  that  in  every  in- 
stance the  highest  consideration  should  be 
paid  to  the  di' termination  of  the  legislature 
that  a  ta\  sliould  he  laid.  It  is  not  lightly 
to  be  assumed  that  its  raemheri  hare  come 
to  the  examination  of  the  subject  with  any 
other  than  public  motives,  or  that  they  have 
failed  to  give  it  due  investigation  or  reflec- 
tion. The  presumption,  on  the  other  hand, 
must  always  he  that  they  have  considered 
it  with  honesty  and  fair  purpose,  and  that 
their  action  is  the  result  of  their  deliberate 
judgment.  And  with  ail  these  presump- 
tions tending  to  aujjport  the  legislative  ac- 
tion, it  would  acem  but  reasonable  and 
proper  that  the  courts  should  support  it 
when  not  clearly  satisflcd  that  an  error  has 
been  committed.  This  ia  the  general  rule 
in  constitutional  law  when  the  validity  of 
legislation  is  involved,  and  it  is  applicable 
with  peculiar  force  to  the  case  of  a  legisla- 
tive decision  upon  the  purpose  for  which  a 
tax  may  be  laid." 

The  legislature,  by  passing  the  said  stat- 
ute, has  determined  that  the  establishing 
«nd  carrying  on  of  an  ice  plant  by  a  town 
for  supplying  the  citizens  with  ice  is  a  pur- 
pose "strictly  public  in  its  nature;"  and 
our  question  is  whether  that  conclusion  is 
clearly  incorrect. 

The  only  court  that  has  had  occasion  to 
consider  the  question  of  whether  the  en- 
gaging in  the  ice  buaineas  is  a  function  of 
a  public  nature  is  the  supreme  court  of 
Georgia.  In  Holton  v.  Camilla,  134  Ga. 
560,  31  L.R.A.(N.S.)  116,  88  S.  E.  472,  20 
Ann.  Cas.  19D,  that  court  said:  "If,  in  the 
hot  season  of  the  year,  the  inhabitant  of 
the  city  must,  for  sanitary  reasons,  relin- 
quish the  cool  draft  from  the  well  because, 
me  has  been  demonstrated,  wells  of  pure 
water  cannot  be  maintained  in  populous 
communities,  surely  the  city  would  have  the 
right,  were  it  practical,  to  cool  the  water 
which  it  delivers  through  pipes  aa  a  substi- 
tute, and  which  ofttimes  is  scarcely  drink- 
able in  its  heated  condition.  If  not  practi- 
cable to  cool  it  in  the  pipes,  and  if  it  be 
necessary  to  the  welfare,  comfort,  and  con- 
venience of  the  inhabitants  that  its  tem- 
perature be  lowered  before  being  used  for , 
drinking  purposes,  whv  cannot  the  city  pro- ' 
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vide  for  the  delivery  of  a  part  of  it  in  a 
frozen  condition  to  be  used  in  cooling  such 
part  of  the  balance  as  is  used  for  drinking 
purposes!  Is  the  difference  between  wat«T 
in  a  liquid  and  in  a  frozen  condition  a 
radical  one!  Upon  what  principle  could 
th<'  doctrine  rest  tliat  liquid  water  may  be 
delivered  by  the  city  to  its  inhahitants  by 
fiowage  through  pipes,  but  that  water  in 
frozen  blocks  cannot  be  delivered  by  wagons 
or  otherwise!  If  the  city  has  a  right  to 
furnish  its  inhabitants  witli  water  in  a 
liquid  form,  we  fait  to  see  .  .  .  why  it 
cannot  furnish  it  to  them  in  a  frozen  con- 
dition. ,  .  .  It  is  a  well-known  fact  that 
one  of  the  main  uses  to  which  ice  is  put  is 
the  cooling  of  water  for  drinking  purposes; 
and  when  it  is  used  for  this  purpose,  if 
impure,  it  is  as  apt  to  be  deleterious  to  the 
consumer  as  any  other  impure  water.  Why, 
then,  in  the  exercise  of  its  police  power, 
may  not  a  city  guard  against  impurities 
in  the  ice,  as  well  as  the  water  used  by  its 
inhabitants?  Xor  do  we  ace  auy  rational 
objection  on  the  idea  that  the  city  will  be 
engaging  in  a  manufacturing  enterprise. 
The  city  might,  perhaps,  equally  as  well  be 
aatd  to  be  manufacturing  when,  by  the  use 
of  a  filtering  process,  it  changes  impure 
water  into  that  which  is  pure.  When,  in 
connection  with  its  waterworks  system,  it 
produces  ice,  it  merely,  hj  certain  processes, 
changes  the  form  and  temperature  of  a  part 
of  the  water  supplied  by  that  system.  We 
do  not  think  the  operation  by  the  city  of 
Camilla  of  an  ice  plant  in  connection  with 
its  waterworks  system,  for  the  purpose  of 
furnishing  ice  to  its  inhabitants,  is  in  vio- 
lation of  the  sections  of  the  Constitution 
referred  to  in  the  plaintiff's  petition,  or 
that  it  ia  illegal  for  any  reason." 

The  same  line  of  reasoning  here  adopted 
by  the  supreme  court  of  Georgia  having 
been  presented  incidentally  by  counsel  in 
the  case  of  State  ex  rel.  Mueller  v.  Thomp- 
son, 149  Wis.  488,  43  L.R.A.(N.8.)  339, 
137  N.  W.  20,  Ann.  Cas.  lfll3C,  774.  in  the 
supreme  court  of  Wisconsin,  Judge  Timlin, 
in  a  concurring  opinion,  made  the  following 
answer  to  it:  "It  was  said  by  counsel  in 
argument  that  the  furnishing  of  water  by 
a  city  to  its  inhabitants  ia  a  municipal 
afTair;  that  ice  ia  but  frozen  water;  hence 
the  furnishing  of  ice  must  be  n  municipal 
affair.  But  things  which  are  similar  from 
a  physical  or  chemical  viewpoint  may  be 
dissimilar  from  the  legal  viewpoint.  Under 
a  statute  authorizing  a  city  to  buy  coal,  it 
probably  could  not  buy  diamonds,  although 
it  Is  said  they  are  chemically  identical. 
Neither  is  atmospheric  gas  passed  through 
a  varying  aperture  and  articulated  by  vary- 
ing contacts  always  equivalent  to  argument. 
The   dilTercnce   between   the   collection    and 
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distribution  of  wator  by  means  of  pipfs  laid 
in  tlio  HtreetB  and  the  manufacture,  sale, 
and  distribution  of  ice,  is  tliat  tlie  first  is 
in  the  nature  of  a.  monopoiy.  while  the  sec- 
ond is  ■  competitive  business  enterprise. 
The  first  does  not  depend  so  largely  upon 
skill  in  management." 

Putting  aside  the  (roEen-water  argument 
of  the  Georgia  court  as  having  l>een  well 
answered  by  tbe  amusing  witticism  of  the 
Wisconsin  court,  we  note  that,  as  pointed 
out  by  the  Wisconsin  court,  All  analogy  bc' 
tween  the  Municipal  distribution  of  water 
and  the  municipal  distribution  of  ice  is 
destroyed  by  the  fact  that  for  the  one  busi- 
ness pipes  have  to  be  laid  in  the  public 
streets,  and,  necessarily,  for  doing  this,  the 
streets  hare  to  be  torn  up  and  disturbed, 
whereas  the  other  is  a  purely  competitive 
business  ent«rpriBe.  There  would  be  analogy 
betweeo  the  two  if  the  city  were  to  abandon 
the  sovereign  mode  of  water  distribution  by 
means  of  underground  conduits  through  the 
public  streets,  and  to  go  peddling  the  liquid, 
as  is  done  in  towns  unprovided  with  water- 
worlcs  and  unblessed  by  a  sufficient  rainfall 
for  gathering  a  supply  in  cisterns,  and  as 
has  to  be  done  with  ice.  There  would  then 
be  complete  analogy;  but  everybody  would 
then  see  that  the  town  was  no  loi 
charging  a  sovereign  function,  but  carrying 
on  a  private  enterprise. 

The  invocation  of  the  police  power  by  the 
Georgia  court  amounts  practically  to  an 
knowledgment  of  the   weakness  of   its   e 
of  the  argument.     For  nothing  is  better 
tablished    than    that,    when    a    legislative 
8  dependent  for  its  execution  upon 
E  of  the  taxing  power,  its  valid- 
ity must  be  determined  by  the  validity  of 
the  tax   that  will   have  to  be   imposed  for 
carrying  it  out. 

"As  the  funds  of  a  municipal  corporati 
are  raised  by  taxation,  the  power  of  the 
l^istature  to  authorize  such  a  corporation 
to  Incur  indebtedness,  or  to  expend  its 
funds  for  the  purpose  of  aiding  individuals 
or  individual  enterprises,  depends  upon  the 
fundamental  question  whether  the  corpora- 
tion could  be  authorised  to  levy  a  tax  for 
the  purpose  of  liquidating  the  indebtedness 
to  be  incurred,  or  could  have  levied  a  tax 
for  the  purpose  of  the  expenditure  pro- 
posed." 20  Am.  ft  Eng.  £nc.  Law,  2d 
p.  1084. 

See  also  Citir.ens'  Sav.  &  L.  Asso.  v. 
Topeka,  supra. 

A  city  may,  of  course,  "guard  against 
impurities  in  the  ice  as  well  as  in  the  water 
[and,  we  may  add,  in  the  milk  and  Ssh 
and  meat  and  bread]  used  by  its  inhabi- 
tantsi"  but  the  fact  that  it  can  do  this 
caitfl  no  light  upon  the  question  of  whether 
it  may  go  into  the  ice  or  the  milk  or  the 
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the  meat  or  the  bread  business.  The 
"police  power"  and  ''eminent  do- 
liuve  a  meaning  coextensive  with 
gn  power  or  sovereignty;  but,  as  said 
by  the  supreme  court  of  Minnesota  in  a  case 
where  the  police  power  was  invoked  for 
saving  from  nullity  a  plan  to  provide  for 
the  erection  of  a  state  grain  elevator  and 
storage  warehouse  (Kippe  v,  Becker,  50 
Minn.  100,  22  L.R.A.  857,  57  N.  W.  331, 
pra)  ;  "As  understood  in  American  con- 
stitutional law,  the  term  means  simply  the 
power  of  the  state  to  impose  those  re- 
straints upon  private  rights  which  are  nec- 
essary for  the  general  welfare  of  all,  and 
but  the  power  to  enforce  the  maxim, 
B  utere  tuo  at  alienum  non  t<Edaii." 
In  other  words,  it  is  a  power  to  regulate 
the  business  of  others,  and  not  a  power  to 
go  into  business.  Of  course,  if  the  business 
cannot  be  regulated  otherwise  than  by  the 
government  going  into  it,  or  perhaps,  even 
if,  in  the  opinion  of  the  legislature,  that 
mode  of  regulation  is  the  roost  practical 
and  best,  such  mode  can  be  adopted ;  but 
nothing  of  that  kind  could  be  pretended  in 
the  case  of  t^e  grain  or  the  ice  business. 
The  police  power,  as  a  separate  and  distinct 
power  from  that  of  taxation,  or  in  its 
meaning  of  one  of  the  dismemberments  of 
the  sovereign  power,  is  easily  sufficient  for 
regulating  the  ice  buainesa,  without  aid 
from  the  tailing  power;  and  it  can  ptay  no 
part  in  this  case.  If,  as  stated  in  the  argu- 
ment, the  ice  business  in  this  country  is  a 
monopoly  that  needs  regulation,  the  power 
of  taxation  is  not  the  proper  power  to  use 
for  that  purpose.  Such  a  thing  might  be 
done  if  the  Constitution  contained  no  re- 
strictions on  that  power;  but  in  this  state 
the  Constitution  has  practically  put  that 
power  in  a  straight  jacket-,  and  it  goes 
without  saying  that  the  legislature  is  pow- 
erless to  liberate  it  therefrom. 

One  of  these  restrictions  is  that  in  mu- 
nicipal affairs  that  power  can  be  exercised 
only  where  the  purpose  is  "strictly  public 
in  its  nature."  The  word  "strictly"  here 
inserted  by  the  framers  of  the  Constitution 
has  to  be  reckoned  with.  In  other  words, 
in  this  state  it  does  not  sullice  that  a  pur- 
pose be  merely  public  in  order  that  the 
power  of  taxation  may  be  exercised  for  it, 
but  it  must  be  strictly  so,  and  be  so  "in 
iU  nature." 

Among  the  definitions  given  to  the  words 
"strict"  and  "strictly"  in  Webster's  New 
International  Dictionary  are  the  following; 
"Strict;  Exact,  accurate;  precise;  undevi- 
ating;  rigorously  nice;  hence,  rigid  in  in- 
terpretation ;  free  from  latitude ;  as,  to 
keep  strict  watch,  or  strict  silence;  strict 
construction  of  a  law;  governed  or  govern-, 
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iog  bv  Fxa.ct  rules;  rigorous;  as  rety  strict 
in  observing  the  Sabbath;  strict  discipline." 

"Strictly:  Id  b  sttiet  manner;  closely; 
precisely;  rigorously;  etringentiy;  without 
latitude;  positively." 

The  Century  Dictionary  givea  the  deriva- 
tion of  the  nord  as  from  the  Latin  "stric- 
tu3,  past  participle  of  stringere,  draw  tight, 
hind,  contract,"  and,  among  other  defini- 
tions, gives  the  following: 

"T.  E.vaeting;     rigorous;     severe;     rigid. 

"8.  Restricted;  taken  strictly,  narrowly, 
or  e.xoiusively." 

"Strictly:  Rigorously;  severely;  without 
renilHaion  or   indulgence;   with  close  adher- 

In  the  interpretation  of  a  statute  or  Con- 
stitution, words  are  understood  in  their  or- 
diuary,  popular  meaning,  and  every  word 
is  to  be  given  elTect,  if  possible;  none  is 
to  be  supposed  to  have  been  inserted  by 
accident  or  inadvertence,  or  without  the  de- 
liberate intention  tliat  it  siiould  be  under- 
stood in  ita  ordinary  meaning  and  given 
effect  accordingly.  Uence,  in  the  interpre- 
tntion  of  tiiia  article  224,  the  word  "strict," 
[juaiifying  the  word  "public,"  is  to  be  un- 
derstood in  ita  ordinary,  popular  meaning 
as  given  hereinabove  from  the  dictionaries, 
and  is  to  be  given  effect  accordingly.  Tliit 
h  BO  elementary  as  not  needing  support  by 
ritation  of  authority.  Let  it  be  noted,  also, 
tliat  tills  article  224  does  not  contain  this 
aame  qualification,  limitation,  or  restriction 
when  describing  the  state  purposes  for  which 
tlie  taxing  power  may  be  exercised,  but  has 
added  it  only  when  describing  the  municipal 
purposes.  Its  language  ia  that  "the  taxing 
power  may  be  exercised  by  the  general  aa- 
eembly  for  state  purposes  [no  qualification 
or  restriction)  and  by  .  .  .  municipal 
corporations  .  ,  .  for  municipal  .  . 
purposes  strictly  public  in  their  nature." 

This  contrast  betneen  Hie  delegation 
the  power  for  state  purposes  and  for  a 
nicipal  purposes  places  in  a  strong  light 
tile  deliberate  intention  of  the  franiere  of 
this  article  224  that  the  municipalities 
should  be  required  to  adhere  rigidly  to  pur- 
poses strictly,  or,  in  other  words,  clearly, 
or  admittedly,  public  in  their  nature. 

And  it  goes  without  saying  that  this  pro- 
vision of  the  Constitution  is  as  binding  on 
the  legislature  as  it  is  on  the  municipali- 
ties, that  the  legislature  can  no  more  abate 
or  arrest  any  part  of  its  authority  and  cc 
trolling  influence  than  the  municipality 
can;  and  also  that  its  rigid  enforcement  ie 
as  binding  on  the  courts  as  the  due  observ- 
ance of  it  ia  binding  on  the  legialature  and 
the  municipalities.  Hence,  unless  a 
pose  is  strictly  public  in  ita  nature,  the 
legislature  is  as  powerless  -to  authorize  the 
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of  the  taxing  power  for  it  as  the  mu- 
nicipality would  be  to  use  said  power  for 
the  same  purpose  without  legislative  au- 
thority; and,  if  the  attempt  is  made  to  do 
so,  the  courts  are  bound  to  enforce  the 
constitutional  provision. 

It  may  not  be  amiss  to  call  attention  to 
the  fact  that,  in  the  intention  of  this  ar- 
ticle 224,  the  legislature  cannot,  by  its  flat, 
make  that  a  public  purpose  which  is  not 
already  so.  The  requirement  ia  that  the 
purpose  be  in  ita  nature  public;  that  is  to 
say,  that  it  be  of  that  character  independ- 
ently of  the  legislative  flat.  This  restric- 
tion of  article  224  would  be  no  restriction 
at  all  if  the  legislature  could  make  public 
in  ita  nature  every  purpose  for  which  it 
desired  to  delegate  the  taxing  power  to  a 

By  a  purpose  being  strictly  public  in  its 
nature  this  article  2!i4  does  not  mean  mere- 
ly that  the  purpose  must  be  unaffected  by 
or  uncoupled  with  a  private  interest;  or,  in 
other  words,  merely  that  no  private  individ- 
ual or  private  corporation  be  asaociated 
in  the  business  with  the  municipality.  It 
means  that  the  business  must  in  itself  be 
public;  or,  in  other  words,  tliat  it  must  be 
a  municipal  business,  audi  business  as  per- 
tains to  the  administration  of  the  munici- 
pality as  a  municipality.  Thia  results  from 
the  force  of  the  oxpresaion,  "in  its  nature-." 
not  because  the  legislature  chooses  that  tb<! 
municipality  may  or  shall  conduct  tlie  busi- 
ncBB,  but  because  the  business  is  in  its  na- 
ture public.  If  the  idea  had  been  merely 
to  prohibit  or  preclude  the  use  of  the  taxinj; 
power  in  tlie  interest  of  private  individuals 
or  corporations,  either  in  partnership  with 
the  municipality  or  separately,  this  provi- 
sion would  have  been  left  out  as  useleaa, 
since  ample  provision  hod  already  been 
made  by  article  08,  in  the  most  specific  and 
searching  terms,  against  any  use  of  the 
taxing    power    in    connection    with    private 

Xo  one  familiar  with  the  discussions  that 
had  taken  place,  both  in  and  out  of  the 
courts,  prior  to  the  adoption  of  this  restric- 
tion in  article  224  touching  this  question  of 
how  far  the  taxing  power  may  be  used  by 
municipalities  for  engaging  in  business  usu- 
ally left  to  private  enterprise,  such  aa  pub- 
lic gristmills,  storage  warcliouaea,  distribu- 
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that  this  restriction  was  adopted  for  the 
very  purpose  of  setting  that  question  in 
this  state:  of  giving  conatitutional  sanc- 
tion in  this  state  to  the  principle  which. 
independently  of  constitutional  expression, 
underlies  our  form  of  government,  and,  aa 
such,  had  been  enforced  in  other  states, — 
that  the  taxing  power  can  be  used  only 
for  public  purposes. 
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TLe  framtTB  of  this  article  224  were 
fftmiliar  with  theae  discuBsiona,  and  knew 
that,  while  there  was  no  disagreement  on 
the  point  that  the  taxing  power  can  be 
legitimate! J  used  onlf  for  a  public  pur- 
pose, there  was  great  difficult;  in  ascer- 
taining what  was  and  what  was  not  a 
puhlie   purpoKe ; 


the   e 
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peculiar  phraseolug;  of  this  article  224 
wag  adopted  with  a  view  to  removing  that 
diSicult;  in  this  state  as  far  as  possible. 
It  waa  not  possible  to  enumerate  what 
purposes  Bbould  be  held  to  be  public  and 
what  not.  General  language  bad  to  be 
used;  and  the  provision  was  worded  as  we 
And  it;  that  the  purpose  must  be  public 
in  its  nature,  and  tliat  it  must  be  so,  not 
merely  &)■  taJcing  a  liberal  or  latitudinous 
view  of  the  matter,  or,  as  some  decisions 
had  held,  by  viewing  it  in  "a  liberal 
spirit,"'  but  "strictlj"  so,  i.  e.: 

"Reatrietedly ;  severely;  narrowly  or  ex- 
clusively, rigorously;  without  latitude; 
positively;  with  close  adherence  to  rule." 
Now,  is  this  business  in  which  the  de- 
fendant municipality  proposes  to  engage 
by  this  ordinance  oC  this  strictly  public 
character   in  its  nature? 

We  think  clearly  not-  Tbc  business  of 
manufacturing  and  selling  ice  has  hereto- 
fore been  left  to  private  enterprise;  as 
much  so  as  the  business  of  making  and 
selling;  bread  or  of  any  of  the  articles  of 
household  consumption. 

The  only  feature  of  it  that  is  suggested 
as  likely  to  impart  to  it  a  public  cliarocter 
is  the  growing  necessity  of  ice  as  an  article 
of  household  consumption  in  modern  life: 
hut  ice  is  no  more  necessary  than  bread 
and  meat.  In  fact,  this  argument  of  ne- 
cessity has  been  so  thorougbly  pulverized, 
annihilated,  by  Judge  Cooley  in  the  Salem 
Case,  supra,  tiiat  the  disi-iission  of  it  hen 
would  be  mere  waste  of  time.  And  thi 
argument  of  cheapness  of  productior 
comes  in  the  same  category  and  must 
share  the  same  fate;  unless,  indeed,  as 
intimated  hereinabove  by  us,  under  very 
special  circumstances  such  as  are  not  re- 
vealed by  the  record  in  this  case. 

Nothing,  then,  indicates  the  public  na- 
ture of  tills  business,  and  still  less  its 
strictly  public  nature,  and  the  case  re- 
solves itself  into  the  proposition  that,  in 
disregard  of  the  said  restriction  of  article 
224.  the  legislature  has  undertaken  to  au- 
thorize the  municipalities  of  this  state  to 
use  the  taxing  power  for  a  purpose  not 
strictly  public  in  its  nature.  In  such  a 
case  the  courts  are  left  to  choose  between 
the  Constitution  and  the  legislature,  and 
necessarily  must  obey  the  Constitution. 

In  the  brief  of  the  defendant,  the  statc- 
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ment  is  made  that  ''so  far  as  research  has 
been  able  to  disclose,  there  is  only  one 
municipal  ice  plant  in  active  operation  In 
the  United  States,  and  this  is  in  IVeather- 
ford,  Okl." 

The  "researeli"  here  spoken  of  is  not 
that  of  the  defendant  or  of  its  counsel, 
but  of  J.  Walla  Wentworth,  appointed  by 
the  president  of  the  borough  of  Manhat- 
tan to  gather  statistical  information  on 
the  subject  of  municipal  and  govproment 
lee  plants,  -'aud  to  extend  his  research  in 
foreign  countries  as  well  as  in  the  United 
States."  This  research  shows  that  there 
are  two  towns  in  England— Bolton  and 
IVolverhampton— and  several  in  Italy  that 
manufacture  Ice  for  sale,  and  none  other 
in  the  world,  except  tlie  Oklahoma  town. 
■Judging  from  this,  anyone  would  unhesi- 
tatingly say  that  the  making  of  ice  for 
sale  was  not  supposed  by  the  world  in 
general  to  be  a  municipal  function;  but 
that,  on  the  contrary,  the  consensus  of 
opinion  throughout  the  civilized  world  was 

We  do  not  lose  sight  of  the  fact  that,  as 
well  observed  by  tlie  court  of  appeals  of 
New  York,  supra,  changed  conditions  may 
bring  about  new  purposes  for  whicji  the 
taxing  power  may  be  legitimately  exer- 
cised; hut  ice  was  being  manufactured  in 
cities  for  sale  long  before  the  adoption  of 
the  Constitution  of  1S98,  and  the  need  for 
municipal  distribution  of  ice  was  at  that 
time  just  as  great  and  as  well  known  to 
evei'ybody  as  now;  and  henee  no  changes 
brought  about  by  new  conditions  can  be  in- 
voked in  connection  with  that  business. 

Not  a  city  or  town  of  the  state,  except 
the  defendant,  has  sought  to  take  advantage 
of  this  law,  so  far  as  we  know.  And  we 
should  not  wonder  at  this  lack  of  interest. 
If  the  operation  of  this  law  is  to  be  the 
same  in  all  the  towns  and  cities  as  is  shown 
In  this  case  it  would  be  in  the  , defendant 
town.  The  soda  water  stands  are  shown  to 
consume  a  large  quantity  of  ice  and  to  pay 
but  an  insignificant  amount  of  taxes.  The 
Rock  Island  Railroad  pays  over  $3,000  of 
taxes,  approximately  one  fourth  of  the  total 
tax  of  the  town,  and  consumes  Imt  an  in- 
ficant  amount  of  Ice.  Tlie  operation  of 
ice  plant  flcheme  would  be  to  make  the 
Rock  rslsnd  Railroad  and  other  large  tax- 
's ;\:ho  at  the  same  time  are  small  con- 
rs  of  ice  pay  in  part  for  the  ice  to  be 
furnished  by  the  town  to  the  small  taxpay- 
who  are  at  the  same  time  targe  con- 
•rs  of  ice.  What  would  be  the  opera- 
ot  this  law  in  the  city  of  New  Orleans, 
its  street  railways  and  banks  and 
agencies  of  all  kinds  paying  heavy  taxeil 
and  needing  no  ice  save  a  lump  for  the 
ter  cooler,  is  easily  imagined.    Tjie  pock- 
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ete  of  these  large  taxpayers  would  be  gone 
into  by  the  city  to  enable  her  to  drive  out 
of  buaineBB  and  destroy  the  existing  ice 
companies.  The  operation  of  this  law  is 
thus  referred  to  as  calculated  to  thron  a 
sidelight  upon  the  question  of  whether  this 
ice  making  and  selling  enterprise  by  a  town 
or  city  is  or  is  not  a  "purpose  strictly 
public  in  its  nature." 

For  the  support  of  its  paupers  and  in- 
digent sick  the  municipality  may  go  as 
deeply  as  the  necessity  of  the  case  may 
require  into  the  pockets  of  its  large  tax- 
payers; but  it  cannot  do  so  for  the  purpose 
of  selling  ice  or  bread  or  meat  or  drugs, 
etc.,  etc.,  more  cheaply  to  its  inhabitants 
in  general  than  the  regular  merchants  are 
doing.  This  would  be  paternalism  pure  and 
simple,  a  thing  foreign  to  our  form  of  gov- 
ernment. 

The  judgment  appealed  from  is  therefore 
set  aside,  and  it  is  now  ordered,  adjudged, 
and  decreed  that  the  ordinance  of  the  town 
of  Ruston  No.  120,  adopted  on  October  2S, 
1012,  be,  and  the  same  is.  hereby  decreed 
to  be  unconstitutional,  null,  and  void,  and 
is  hereby  annulled,  that  an  injunction  issue 
enjoining  the  mayor  and  board  of  aldermen 
of  said  town  from  attempting  to  carry  said 
ordinance  into  effect,  and  that  defendant 
pay  the  costs  of  this  suit. 

O'XIetl,  J.,  takes  no  part. 


AT.ICE  ^\.  SMITH 

TRAVKLERS   INSURANCE  COMPANY. 

{219  Maes.  147,  106  Ji.  E.  607.) 

Insurance  —  accident  —  menJngltlH  — 
snufllng  douche. 

A  policy  insuring  against  injuries  effected 
through    external,    violent,    and    accidental 

Not«.  —  The  question  as  to  when  death 
or  injury  may  be  deemed  to  have  been 
caused  by  accidental  means,  though  the 
voluntary  act  of  the  insured  was  the  pri- 
mary cause  thereof,  is  discussed  in  the  note 
to  Fidelity  4  C.  Co.  v.  Carroll,  B  L.R.A. 
(N.S.)  657.  And  see  Shanherg  v.  Fidelity 
t  C.  Co.  19  L.E.A.(N.S.)   1206. 

At  to  whetlier  death  or  injury  from  sub- 
■tjuice  taken  internally  be  deemed  to  have 
been  caused  by  external  means,  see  note  to 
Jenkins  v.  Hawkey  e  Commercial  Men's 
Asso.  30  L.R.A.(N..S.)   1181. 

Several  cases  involving  questions  similar 
L.R.A.1915B. 


means  alone  do«s  not  cover  death  from 
meningitis  resulting  from  a  violent  snuffing 
of  a  nasal  douche,  which  caused  infection  t^ 
pass  into  the  middle  ear  and  thence  through 
the  mastoid  process  into  the  brain,  where 
the  snufBng  was  no  harder  than  was  in- 
tended. 

(October  24,  1014.) 

REPORT  by  the  Superior  Court  tor  Suf- 
folk County  for  the  determination  of 
tbe  Supreme  Judicial  Court,  after  verdict 
for  defendant,  of  an  action  brought  to  re- 
cover on  a  policy  of  accident  insurance. 
Judgment  for  defendant. 

The  facts  are  stated  in  the  opinion- 
Messrs.    Bndlcott    P.    Saltonslnll    and 
Charles  W.  Biooil,  for  pUintill; 

The  injury  resulting  in  the  death  of  the 
insured  wets  caused  bv  "external"  means. 

Hatch  V.  United  States  Casualty  Co.  197 
Mass.  101,  14  L.R.A.(N.S.)  503,  125  Am. 
St.  Rep.  332,  83  N,  E.  308,  14  Ann.  Cas. 
290;  American  Acci.  Co.  v.  Reigart,  94  Ky. 
547,  21  L.R.A.  651,  42  Am.  St.  Rep.  3(4,  23 
S.  W.  191 ;  McGlinehey  v.  Fidelity  4,  C.  Co. 
80  Me.  251,  0  Am.  St.  Rep.  ISO,  14  Atl.  13; 
Healey  v.  Mutual  Acci.  Asso.  133  III.  556, 
9  L-R.A.  371,  23  Am.  St.  Rep.  637,  25  N.  E. 
52;  Paul  V.  Travelers'  Ins.  Co.  112  X.  Y. 
472,  3  I..R.A.  443,  8  Am.  St.  Rep.  758,  20 
N.  E.  347;  Jenkins  v.  Hawkeye  Commercial 
Men's  Asso.  147  Iowa,  113,  30  L.R.A.(N.S.) 
1181,  124  X.  W.  199;  Maryland  Casualty 
Co.  V.  Hudgins,  —  Te.x.  Civ.  App.  — ,  72  S. 
W,  1047;  Hamljn  v.  Crown  Acci.  Ins.  Co. 
11803]  1  Q.  B.  750,  62  L.  J.  Q.  B.  N.  S. 
400,  4  Reports,  407,  68  L.  T.  N.  S.  701,  41 
Week.  Rep.  531,  67  J.  P.  663;  Freeman  v. 
Mercantile  Mut.  Acci.  Asso.  156  Mass.  351, 
17  L.R.A.  753,  30  X.  E.  1013. 

The  injury  resulting  in  the  death  of  the- 
insured  was  caused  by  "violent"  means. 

Hatch  V.  United  States  Casualty  Co.  187 
Mass.  101,  14  I..R.A.(N.S.)  503,  125  Am. 
St.  Rep.  332,  83  N.  E.  3S8,  14  Ann.  Cas. 
260;  American  Acci.  Co.  v.  Reigart,  94  Ky. 
547,  21  L.R,A.  651,  42  Am.  St.  Kep.  374,  23 
S.  W.  191;  Healey  v.  Mutual  Acci.  Asso. 
133  HI.  556,  D  L.R.A.  371,  23  Am.  St.  Rep. 
637.  25  N.  E.  52;  Paul  t.  Travelers'  Ins.  Co. 

to  that  before  the  court  in  Smith  v.  Ta.\v- 
ELEBS'  I^s.  Co.  are  treated  in  the  note  ac- 
companying  Lehman  v.  Great  Western  Acci. 
Asso.  42  L.l;.A.(X.S.J  662,  dealing  with  the 
question  of  injury  or  disability  from  strain 
as  within  provision  as  to  external,  violuit, 
and  accidental   means   of  accident  policies. 

As  to  liability  tinder  accident  policy  for 
condition  caused  by  external  infection  with- 
out cut  or  abrasion,  see  note  to  Sullivan  v. 
Modern  Brotherhood,  42  L.R.A.1X.S.}    140. 

The  different  elements  involved  in  pro- 
visions in  accident  policies  insuring  against 
bodily   injuries  effected  through   "ex^rnal, 
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112  S.  Y.  472,  3  L.R.A.  443,  8  Am.  St.  Rep. 
758,  20  N.  E.  347. 

TiiB  injury  resulting  in  the  death  of  the 
insured  was  cauqed  by  "accidental"  means. 

Bobakcr  v.  Travelers'  Ina,  Co,  21^  Maae. 
32,  48  L.R.A.(N.S.)  543,  102  N.  E.  342; 
H.  B.  Hood  &  Sons  v.  Maryland  Casualty 
Co.  206  Mbm.  223,  30  L.R.A.(N.S,)  1192, 
138  Am.  St,  Rep.  379,  92  N.  E.  329;  Mc- 
Glinchey  v.  Fidelity  i.  C.  Co,  80  Me.  25],  6 
Am,  St,  Sep.  190,  14  Atl,  13;  Rodey  v. 
Travelera'  Ins.  Co.  3  N.  W,  543,  0  Pae.  348; 
Maryland  Casualty  Co.  v.  Hudgins,  —  Tes, 
dv.  App.  — ,  72  S.  W.  1047;  Jenkina  v. 
Hawkeye  Commercial  Men's  Asso,  147  Iowa, 
113,  30  L.R.A.(X.S.)  1181.  124  N,  W.  109; 
Hamlyn  v.  Crown  Acei,  Ins.  Co.  11893)  I 
Q,  B,  750,  62  L,,  J.  Q.  B.  N.  S.  400,  4  Re- 
porto,  407,  68  L.  T.  N.  S.  701,  41  Week. 
Rep.  531,  57  J.  P.  683. 

The  deatli  of  the  insured  was  "effeeted 
directly  and  independently  of  all  other 
causes"  "through  external,  violent,  and  ac- 
cidental means." 

Boliaker  T.  Travelers'  Ins.  Co.  21o  Mass. 
32,  46  L.R.A,(N.8.)  543,  102  N.  E.  342; 
Freeman  v.  Mercantile  Mut,  Acei,  Asso.  156 
Mass.  331,  17  L.R.A.  753,  30  N.  E,  1013; 
New  Amsterdam  Casualty  Co.  v.  Shields,  85 
C.  C.  A.  122,  155  Fed.  54;  Manufacturers' 
Acei.  Indemnity  Co.  v.  Dorgan,  22  L.R.A. 
620,  7  C.  C.  A.  581,  18  U.  S.  App.  290,  58 
Fed.  945;  Winspear  v.  Accident  Ins,  Co.  L, 
R.  6  Q.  B.  Di¥.  42,  43  I^  T,  N.  S,  458,  2B 
Week.  Rep.  116;  Laivrence  v.  Accidental 
Ins.  Co.  L.  R.  7  Q.  B,  Div.  216,  50  L.  J. 
Q.  B.  N.  S.  522,  45  K  T.  N.  S.  29,  29  Week. 
Rep.  802,  45  J.  P.  731;  Delaney  v.  Modern 
Acei.  Club,  121  Iowa,  528,  63  L.R.A.  603, 
97  N.  W.  91;  Martin  v.  Equitable  Acei. 
Asso.  61  Hun,  467,  18  N,  Y,  Supp,  270; 
Martin  v.  Manufacturers'  Acei.  Indemnity 
Co,  151  N.  Y,  94,  45  N.  E,  377, 

Messrs.  Walter  I.  Badgrer  and  William 
Harold  Hlt<:l)cock,  for  defendant: 

In  order  for  the  plaintiO'  to  recover,  she 
must  show  that  the  death  of  her  brother 
resulted  from  "bodily  injuries  effected 
directly  and  independently  of  all  other 
causes,  through  externa),  violent,  and  ac- 
cidental meana," 

Travelers'  Ina,  Co,  y.  McConkey,  127  U. 
S.  661,  32  L.  ed.  308,  8  Sup.  Ct.  Rep.  1360; 
National  Masonic  Acei.  Asso,  v.  Sbryock,  20 


C.  C.  A.  3,  36  U.  S,  App.  658,  73  Fed.  774. 

The  deceased  did  not  receive  or  suffer 
"bodily  injuries"  within  the  meaning  of  the 
policy. 

Bacon  v.  United  States  Mut.  Acei.  Asso. 
( Stedman  v.  United  States  Mut.  Acei, 
Asao,)  123  N.  Y.  304,  9  L.E.A,  617,  20  Am. 
St.  Eep.  748,  25  N,  E.  390;  H.  B.  Hood  4: 
Sons  v.  Maryland  Casualty  Co.  208  Mass. 
223,  30  L.R.A.(N.S.l  1192,  138  Am,  St. 
ReiJ.  379,  92  N.  E.  329. 

If,  in  snuffing  the  douche,  Smith  did 
nothing  but  what  he  intended  to  do,  there 
can  be  no  recovery  under  this  policy,  even 
though  an  unexpected  result  followed.  In 
such  a  case  there  would  be  nothing  acci- 
dental or  unexpected  in  the  meana.  He 
would  meiely  have  Buffered  an  unintended 
result  of  an  entirely  voluntary  act.  It  is 
the  means,  not  the  result,  which  is  the  basis 
of  liability  under  this  policy. 

Lehman  v.  Great  Western  Acei,  Asso.  IS.i 
Iowa,  737,  42  L.R.A.(N.S.)  562,  133  N,  W. 
752;  Hastings  v.  Travelers'  Ins.  Co.  100 
Fed.  2,)8;  Travelers'  Ins.  Co.  v.  Selden,  24 
C.  C.  A,  92,  42  U.  S.  App.  233,  78  Fed.  285;  , 
Cobb  V.  Preferred  Mut.  Acui.  Asso.  96  Ga. 
818,  22  S.  E.  976;  Re  Searr  [1905]  1  K.  B. 
387.  2  B,  B,  C.  35H,  74  L  J.  K.  B.  K.  S. 
237,  02  L.  T.  N.  S.  128,  21  Times  L.  R.  173, 
1  Ann.  Cas.  787 ;  Bohaker  v.  Travelers'  Ins. 
Co.  215  Mass.  32,  46  L.R.A.(N,S.)  643,  102 
N.  E,  342;  United  States  Mut.  Acei.  v. 
Barry,  131  U.  S.  100,  33  L.  ed.  60,  9  Sup. 
Ct.  Eep.  755;  American  Acei.  Co.  v.  Beigart, 
04  Ky,  547,  21  L.R.A.  651,  42  Am.  St.  Rep. 
374,  23  S.  W.  101. 

The  insured's  death  was  not  "effected 
directly  and  independently  of  atl  other 
causes"  by  snuffing  the  douche. 

Bohaker  v.  Travelers'  Ina.  Co.  215  Mass. 
32,  46  L,R.A.(N.S,)  543,  102  N.  E.  342; 
Freeman  v.  Mercantile  Mut.  Acei.  Asso.  156 
Mass.  351,  17  L.R.A.  763,  30  N.  E.  1013. 

The  case  is  simply  one  of  the  extension 
of  an  exiating  diaeaae  by  an  alleged  acci- 
dental means.  For  this  there  can  be  no 
recovery. 

Freeman  v.  Mercantile  Mut.  Acei.  Aaso. 
supra;  Stanton  v.  Travelers'  Ins,  Co.  83 
Conn.  708,  34  L.R.A.  (N.S.)  445,  78  Atl. 
317;  White  v.  Standard  Life  k  Acei.  Ins. 
Co.  95  Minn.  77,  103  N.  W.  735,  884,  5  Ann. 
Cas.  83;  Penn  v.  Standard  Life  4  Acei.  Ina. 


violent,  and  accidental  means"  are  so  inter- 
linked that  it  frequently  becomes  difGcult 
to  treat  any  one  of  them  independently. 

This  is  illustrated  to  some  extent  by  the 
decision  in  Smith  v.  Travei.ers'  Inh,  Co., 
where  it  is  held  that  the  external  act  of 
the  insured,  i.  e.,  the  violent  inhalation  of 
the  douche,  was  exactly  what  he  designed  it 
to  be,  though  it  produced  some  internal  con- 
sequences which  he  had  not  foreseen,  and 
L.R.A.1915B. 


that  there  was  no  bodily  injury  effected 
through  a  means  which  was  both  external 
and  accidental, — it  being  held  that  it  waa 
not  sufficient  that  the  death  or  the  illness 
that  caueed  the  death  mifrht  have  been  an 
accidental  result  of  the  external  cause,  but 
that  that  cause  itself  must  have  been  not 
only  external  and  violent,  but  also  acci- 
dental. J^T.  W, 
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Co.  158  N.  C.  20,  42  L.R.A.(X.S.t  .inS,  73 
N.  E.  0!);  United  States  Mut.  Ami.  Aeso. 
V.  Barry,  131  U.  S.  100,  33  L,  pd.  BO,  9  Sup. 
Ct.  Rep.  755. 

Sti«Idon.  J.,  delivered  the  opinion  of  tlic 

The  deceased,  whose  life  was  insured  bj 
the  defendant  against  some  riakg,  died 
from  spinal  meningitis.  Ttiis  disease,  ac- 
cording to  the  plaintiff's  evidence,  was 
caused  by  the  presence  of  streptococcus 
germs  in  the  brain.  The  germs  had  pene- 
trated into  the  lirain  from  the  middle  ear 
through  a  hole  in  the  mastoid  bone.  They 
had  been  earrie<i  into  tlie  ear  from  the  outer 
nose,  through  the  Kustachlan  tube,  by  a 
nasal  douche  which  the  deceased  was  using 
for  catarrh,  as  he  had  been  in  the  habit  of 
doing,  and  which  on  this  occasion  he  had 
"anulTed"  or  drawn  into  his  nostril  less 
gently  or  harder  or  more  violently  than  he 
usually  did,  Streptococcua  germs  are  among 
the  most  virulent  and  dangerous  germs 
known ;  but  they  are  found  somewhat  fre- 
quently in  the  outer  nose,  and  might  re- 
main there  indefinitely  without  harm.  The 
naaal  douche  used  by  the  deceased  was 
harmless  in  itself;  but  the  harm  was  done 
by  the  fact  that  he  drew  it  too  violently 
into  his  nostril,  hy  reason  wliereof  it  reached 
the  Eustachian  tube  and  was  carried  into 
the  middle  ear,  and  thence  penetrated  into 
the  brain.  That  there  should  be  a  hole  or 
perforation  in  the  mastoid  bone  through 
which  pus  or  germs  could  pass  from  the  ear 
into  the  brain  ia  a  vary  rare  occurrence, 
in  only  one  out  of  about  1,000  skulls. 

The  policy  insured  the  deceased  against 
"bodily  injuriea  effected  directly  and  inde- 
pendently of  all  other  causes,  through  exter- 
nal, violent,  and  accidental  means,"  and 
against  death  resulting  "from  such  injuries 
alone,"  within   a  stated   time  not  now  nia- 

Thcre  is  here  no  difficulty  in  aaying  that 
there  could  be  found  to  have  been  an  un- 
broken string  of  causation  between  the  too 
violent  inhalation  of  the  nasal  douche  and 
the  ensuing  death.  The  too  violent  inhala- 
tion carried  the  streptococcus  germs  with 
the  douclie  into  the  Eustachian  tube,  and 
everything  else  followed  naturally.  The 
presence  of  these  germs  in  a  place  wh 
however  virulent  in  themselves,  they  h 
barniless,  and  the  existence  of  the  perfc 
tion  In  the  mastoid  bone,  could  be  found  to 
have  been  conditions  rather  than  operating 
causes  of  the  illness  and  deatli.  If  there- 
lore  it  can  be  said  that  this  too  violent  in- 
halation effected  a  bodily  injury  through 
"external,  violent,  and  accidental  means," 
that  It  was  itaelf  such  a  means  of  injury, 
the  first  and  chief  obstacle  to  the  plaii 
L.R.A.1915B. 


tilT's  recovery  would  be  removed.  This  is 
the  doctrine  of  many  of  the  decisions  re- 
lied on  by  her.  Freeman  v.  Mercantile  Mat. 
Aeri.  Asso.  I5S  Mass.  351,  17  L.R.A.  753, 
30  N.  E.  3013;  McGlinchey  t.  Fidelitv  &  0. 
Co.  BO  Me.  251,  6  Am.  St.  Rep.  190.  14  Atl. 
13;  Ludwig  V.  Preferred  Acci.  Ina.  Co.  113 
Minn.  510,  130  X.  W.  5;  United  SUtes  Kut 
Acci.  Asso.  V,  Barry.  131  U.  S.  100,  121.  33 
L.  ed,  60,  06,  9  Sup.  Ct.  Rep.  755;  Pre- 
ferred Acci.  Ins.  Co.  V.  Muir,  61  C.  C.  A. 
4.5B,  128  Fed.  926;  Manufacturers'  Acci.  In- 
demnity Co.  V.  Dorgan,  22  L.R.A.  620, 
7  C.  C.  A.  581,  16  U.  S.  App.  290,  58  Fed. 
945,  954;  Winspear  v.  Accident  Ins.  C«. 
L.  R.  6  Q.  B.  Div.  42,  43  L.  T.  N.  S.  459, 
20  Week.  Rep.' 118;  Lawrence  v.  Accidental 
Ins.  Co.  L.  R.  7  Q.  B.  Div.  216,  oO  L.  J.  Q. 
B.  X.  S.  522,  4,i  I..  T.  N.  S.  29,  29  Week. 
Rep.  802,  45  J.  P.  781;  Hamlyn  v.  Crown 
Acci.  Ins.  Co.  [IS93]  1  Q.  B.  750.  02  L, 
J.  Q.  B.  N,  S.  400.  4  Reports,  407,  08  L.  T. 
N.  S.  701,  41  Week.  Rep.  531,  57  J. 
P.  063;  Turvcy  v.  Brintons  [1904]  1  K. 
B.  328,  73  L.  J.  K.  B.  N.  S.  158,  88  J. 
P.  103,  52  Week.  Rep.  1115,  89  I-.  T.  S. 
S.  090.  20  Times  L.  R.  120. 

But  there  was  nothing  accidental  in  the 
inhalation  of  this  douche.  The  deceased  did 
exactly  what  he  intended  to  do.  This  par- 
ticular set  of  inhalation,  though  harder  or 
more  \'iolent  than  usual,  was  not,  bo  far 
as  appears,  harder  or  more  violent  than  he 
intended  it  to  be.  There  was  no  shock  or 
surprise  during  the  inhalation  which  made 
him  draw  a  deeper  breath  than  he  intend- 
ed to  draw,  nothing  strange  or  unusual 
about  the  circnnixtanccs.  The  external  act 
was  exactly  what  he  designed  it  to  be, 
though  it  produced  some  internal  conee- 
quences  which  he  had  not  foreseen.  .Accord- 
ingly there  was  no  bodily  injury  effected 
through  a  means  which  was  both  external 
and  accidental.  But  it  is  only  for  a  death 
resulting  from  injury  effected  through  sueh 
means  that  the  defendant  is  made  responsi- 
ble by  the  policy,  ft  ia  not  sufficient  that 
the  death  or  the  illneas  that  caused  the 
death  may  have  been  an  accidental  result 
of  the  external  cauBc,  but  that  cause  itaelf 
must  have  been,  not  only  external  and  vio- 
lent, but  also  accidental.  Hatch  v.  Uniti>d 
States  Casualty  Co.  107  Mass.  101,  104,  14 
L.R.A.(N.S.I  503,  125  Am.  St.  Rep.  3.^2, 
83  N,  E.  398,  14  Ann.  Cas.  290;  Cobb  v. 
Preferred  Mut.  Acci.  Asso,  96  Ga.  818,  22 
S.  E.  OTQ;  Hastings  v.  Travelers'  Ins.  Co, 
(C.  C.)  190  Fed.  258;  Lehman  v.  Great 
Western  Acci.  Asso.  155  Iowa,  737,  42 
L.R.A.(N.S.|  662,  138  N.  W.  752;  Re  Scarr 
[1903]  1  K.  B.  387,  2  B.  R.  C.  358,  74  L. 
J.  K.  B.  N.  S.  237,  92  L.  T.  N.  S.  128,  21 
[  Times  L.  R.  173,  1  Ann.  Cas.  787. 

In  Healey  v.  Mutual  Acci.  Asso.  133  IlL 
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550,  9  t.R.A.  371,  23  Am.  St.  Hep.  637,  25 
N.  e.  a2,  the  dectaBed  did  not  know  that 
what  he  drank  was  a  poison;  he  took  and 
drank  it  aceidentaUy.  Jn  Jenkins  v.  Hawk- 
e;e  Commeroial  Men's  Aaso.  147  Iowa,  113, 
30  L.R,A.(N,S.)  1181,  124  N.  W.  109,  the 
swallowing  of  the  fishbone  tliat  caused  the 
death  of  the  insured  was  a  mere  accident. 
In  Warjland  Casualty  Co.  y.  Hudgins,  97 
Tex.  124,  64  L.R.A.  349,  104  Anj,  St.  Rep. 
857,  78  S.  W.  745,  1  Ann.  Caa.  252,  the 
oysters  wlilch  caused  the  death  were  eaten 
by  the  deceased  in  ignorance  of  their  un- 
Mnnd  condition.  In  Paul  v.  Travelers'  Ins. 
Go.  112  N.  Y.  472,  3  L.R.A.  443,  8  Am.  St. 
Rep.  758,  20  N.  E.  347,  the  deceased  had 
no  intention  of  inhaling  the  gas  which 
caused  his  death.  None  of  these  decisions 
is  inconsistent  with  the  view  which  we  tahe 
of  the  case  at  bar. 

In  Delancy  v.  Modern  Acci.  Club,  121 
lown,  528,  63  L.R.A.  603,  B7  N.  W.  91,  the 
defendant  was  held  because  it  was  the  ex- 
ternal physical  injury,  and  not  the  death 
as  distinguished  from  the  injury,  which  was 
accidental.  Tn  Rodey  v.  Travelers'  Ins.  Co. 
3  X.  M.  543,  9  Pac.  348;  Preferred  Acci. 
Ins.  Co.  V.  Patter.»oii,  213  Fed.  585;  and 
American  Acci.  Co.  v.  Rejgart,  94  Ky,  547, 
21  L.R.A.  651,  42  Am.  St.  Rep.  374,  23  S. 
W.  IDl,  there  was  evidence  that  the  original 
injury  was  accidental.  That  was  the  finding 
made  in  Bohakor  v.  Travelers'  Ins.  Co.  215 
Maw.  32,  46  L.R.A.(N.S.)  643,  102  N.  E. 
342,  and  this  court  decided  that  tile  evidence 
justiricd  the  finding. 

We  do  not  consider  the  case*  in  which  it 
was  contended,  under  various  clauses  in 
policies  of  insurance  against  acci  dents,  that 
A  death  waa  due  to  a  prior  disease  or  infirm- 
ity, and  not  directly  or  exclusively  to  the 
happening  of  an  accident.  Tliose  cases  are 
ll«t  applicable  here. 

We  cannot  find  that  there  was  any  "ex- 
terna), violent,  and  accidental  means"  pro- 
ducing the  injury  which  caused  the  death 
other  than  this  inhalation  by  the  deceased  of 
the  nasal  douche,  which  he  took,  not  acci- 
dentally in  any  sense  of  that  word,  but  pur- 
posely, with  full  knowledge  of  its  character, 
and  in  the  very  way  in  which  he  intended 
to  take  it. 

The  burden  was  upon  the  plaintiff  to 
show  that  tiie  death  resulted  from  bodily  iu- 
juriea  "effected  directly  and  independently 
of  all  other  causes,  through  external,  vio- 
lent, and  accidental  means."  Travellers' 
Ins.  Co.  V.  McConkcy,  127  U.  S.  861,  32  L. 
ed.  309,  8  Sup.  Ct.  Rep.  1300.  That  she  has 
failed  to  do.  It  fallows  that  judgment  must 
be  entered  on   the   verdict   for  the  defend- 
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(—  Oklft.  - 


,  143   Pac.  4.) 


Tax  —  appeal  from  equalization. 

1.  Chapter  87,  Soss.  Laws  1010,  and  chap- 
ter 152,  Sess.  Laws  1910-n,  creatina  board 
of  ec|ualiza.tion  with  power  to  equalize  as- 
sessments and  to  adjust  iniliviilual  assess- 
ments, such  board  is  a  quasi  judicial  hody, 
and  an  appeal  will  lie  from  the  decision  of 
such  board  to  the  district  court. 

Same  —  consdiutloiiatlty  of  act. 

2.  Chapter  152,  Sesa.  Laws  1910-11,  Ifl 
not  unconstitutional  under  article  4,  g  1,  of 
the  Constitution  and  article  7,  %  1,  of  the 
Constitution. 

Saino  —  reniedf. 

3.  Chapler  87,  Scss.  Laws  1010,  and  chap- 
ter 162,  Bess.  Laws  1010-11,  construed  to- 
gether, provide  an  adequate  certain  remedy 
by  appeal. 

(September  1,  1914.) 

Headnotes  by  Loofbodhrow,  J. 


!folc.  —  Poicer  of  lei/lslature  to  permit 
apiiral  to  court  for  purpose  of  re- 
vUfing  the  atnoiint  of  a  tax  aeaeas- 

Manj  of  the  cases  upon  this  question  ire 
treated  in  the  note  to  Silven  v.  Osage  Coun- 
ty, 13  L.R.A.(N.S.)  716,  the  present  anno- 
tation being  supplementary  thereto.  View- 
ing the  cases  therein  discussed  in  connec- 
tion with  the  remaining  cases  upon  the 
subject,  the  decided  weight  of  authority 
seems  to  be  to  the  effect  that  the  legisla- 
ture has  power  to  provide  for  appeals  t« 
the  court  from  tax  assessments,  and  that 
a  statute  so  providing  is  not  an  unlawful 
delegation  to  the  judiciary  of  legislative 
power.  Some  jurisdictions,  however,  adhere 
to  the  rule  that  the  granting  of  a  right  of 
appeal  to  the  courts  for  the  purpose  of 
reviewing  the  amount  of  an  assessment  vio- 
lates tiic  constitutional  provision   for  sepa- 


eludes  cuBCs  of  illegal  or  fraudulent  a 

The  majority  rule,  that  the  legislature 
mny  authorise  an  appeal  to  the  courts  for 
the  purpose  of  reviewing  the  amount  of  a 
tax  asHPBSment,  was  expressly  laid  down  in 
IIoppKB  V.  Oklahoma  Cousty,  wherein  th" 
contention  was  that  the  granting  of  such  ft 
permit  violates  the  constitutional  provision 
for    separate   and    distinct   departments   of 

fovernmcnt.  And  in  the  Oklahoma  case  of 
ondon  v.  Day.  38  Okia,  428,  133  Pac.  181, 
as  is  shown  iii  Hopper  v,  Oklahoma  Coun- 
ty, the  constitutionality  of  the  Oklahoma 
act  allowing  appeals  to  the  courts  from  tax 
EiE  assailed  and  the  contention 
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ERROR  to  tlie  District  Court  for  Okla- 
homa County  to  review  an  order  Betting 
aside  $L  judgment  reduci]>g  the  asBessmeut 
on  plaintiffs'  property  upon  appeal  by  them 
from  the  action  of  tlie  count;  equalization 
board.  Rcverged. 
Tlie  facts  are  stated  in  the  opinion. 
Messra.  AVrlglit  &  Bltnn,  for  plaintiffa 

An  appeal  to  the  courts  will  lie  from  the 
Rct  of  the  equalization  boards  in  the  assess- 
ment of  property. 

Re  Western  U.  Teleg.  Co.  28  Okla.  483, 
118  Pao.  376;  Williams  v.  Garfield  Exeh. 
Bank,  38  Okla.  539,  134  Pae.  863;  Garvin 
County  V.  Lindsay  Bridge  Co.  32  Okla. 
784.  124  Pac.  324;  Re  McXeal,  35  Okla. 
17,  128  Pac.  2S5. 

held  to  be  without  merit,  but  the  character 
of  the  alleged  canstitutionat  objection  or 
objections  does  not  appear  in  tlie  report  of 
the  case.  And  see  the  following  additional 
Oklahoma  cases  in  which  tlie  constitution- 
ality of  the  Oklahoma  statute  authorizing 
appeals  from  ta\  asaessnients  seems  to  have 
been  tacitly  recognized:  Re  Western  U. 
Telcg.  Co.  29  Okla.  483,  118  Pac.  376;  Re 
Osage  k  O.  Gas  Co.  35  Okla.  154,  128  Pac. 
692;  Williams  v.  Garfield  Exch.  Bank,  38 
Okla.  S39,  134  Pac.  883;  Mellon  Co.  v. 
MoCalTerty,  38  Okla.  534,  135  Pac.  278. 

So,  in  Iowa  it  has  been  held  (Re  Sioux 
City  Stock  Yards  Co.  149  Iowa,  5,  127  N. 
W.  11021  that  a  statutory  provision  (Iowa 
Code,  §  1373)  allowing  appeals  to  the 
courts  for  the  purpose,  among  others,  of 
ascertaining  the  correctness  of  an  asscss- 
loent  as  affected  by  the  value  of  the  prop- 
erty taxed,  was  not  violative  of  the  consti- 
tutional provision  that  the  powers  of  gov- 
ernment shall  be  divided  into  legialative, 
executive,  and  judicial  departments,  and 
that  no  person  charged  with  the  exercise  of 
powers  properly  belonging  to  one  of  such 
departments  shall  exercise  any  function  ap- 
pertaining to  either  of  the  others  except  as 
expressly  directed  or  permitted.  This  was 
upon  the  ground  that  the  ascertainment  of 
the  value  of  the  property  for  the  purpose  of 
taxation  was  a  judicial  act,  and  therefore 
that  an  appeal  involving  the  correctness  of 
euch  judicial  determination  presented  a  ju- 
dicial question.  The  court  also  said  that 
this  right  of  the  court  to  review  the  "cor- 
rectness of  an  assessment  involving  the 
valuation  of  property  .  .  .  has  too  long 
been  acquiesced  in  to  justify  a  serious  re- 
view of  the  question."  And  see  the  follow- 
ing recent  Iowa  cases  wherein  the  court  had 
a  statutory  provision  allowing  an  appeal 
from  the  tax  assessment  under  consideration, 
but  in  which  no  question  as  to  its  constitu- 
tionality was  raised;  Re  Seaman,  135  Iowa, 
643,  113  N.  W.  354;  Peterson  v.  Board  of 
Review,  138  Iowa,  717,  116  K.  W.  818; 
Murrow  v.  Heath,  140  Iowa,  347,  125  N. 
W.  259:  Morril  v.  Bentley,  150  Iowa,  677, 
130  N.  W.  734:  Dowling  v.  Webster  Coun- 
ty, 154  Iowa,  603,  134  N,  W.  870)  Re  Far- 
l..|{.A.1915B. 


Messrs.  D,  K.  Pope  and  H.  ¥.  Tliomp- 
soD,  for  defendajit  in  error: 

Taxation  and  assessment  belong  to  the 
legislative  department  of  government. 

Cooley,  Taxn.  2d  ed.  chap.  2,  p.  41; 
Heine  v.  Levee  Comrs.  19  Wall.  660,  22  L. 
ed.  226;  Auditor  y.  Atchison.  T.  &  S.  F. 
R.  Co.  6  Kan.  500,  7  Am.  Rep.  675;  Silven 
V.  Osage  County,  76  Kan.  687,  13  L.R.A. 
(N.S.)  718,  92  Pac.  604,  14  Ann.  Caa.  103; 
Kanaas  P.  B.  Co.  v.  Riley  County,  20  Kan. 
144. 

A  proceeding  before  an  assessor  or  board 
of  equalization  is,  in  no  sense  a  case,  and 
therefore  by  the  terms  of  our  Constitution 
could  not  be  removed  to  the  jurisdiction  of 
our  Federal  courts  or  appeal  *,o  Supreme 
Court. 

mers'  Loan  k  T.  Co.  155  Iowa,  536,  136  N. 
W.  543. 

And  in  State  ex  rel.  Union  P.  E.  Co.  v. 
State  Bd.  of  Equalization,  81  Neb.  139,  116 
N.  W.  780.  the  court  referred  to  the  statu- 
tory right  to  appeal  from  tax  aascssmenta, 
and,  without  expressly  raising  the  question 
of  the  right  of  the  legislature  to  authorize 
such  an  appeal,  said  that  the  taxing  board 

cial  capacity.  This  decision  woi^d  form  a 
sufficient  foundation  for  holding  constitu- 
tional a  statute  providing  for  appeal  from 
tax  assesBmcnts.  And  in  the  subsequent 
Nebraska  case  of  Re  Bankers'  L.  Ina.  Co. 
88  Neb.  43,  128  N.  W.  061,  tlie  court  had 
under  consideration  Nebraska  Comp.  Stat. 
1907,  chap.  77,  art.  1,  §  124,  which  exprpssly 
provides  for  appeals  from  any  action  of 
the  county  board  of  equalization,  and  there 
seems  to  have  been  no  question  hut  that  the 

So,  in  Boston  i.  M.  R.  Co.  v.  State,  76 
N.  H.  515,  86  Atl.  618.  citing  Boston  4 
M.  R.  Co.  V.  SUte,  78  N.  H.  86,  79  Atl. 
701,  the  court  in  construing  New  Hamp- 
shire Pub.  Stat.  chap.  64,  g  10,  which  au- 
thorizes an  aggrieved  railroad  to  appeal  to 
the  supreme  court  from  a  tax  assessment, 
emphasized  the  fact  that  a  tax  appeal  was 
a  judicial  proceeding  and  that  the  same 
rules  apply  as  in  otiier  judicial  proceed- 
ings. 

And  it  seems  that  in  Washington  the 
It^islature  may  constitutionally  authorize 
an  Bjipeal  to  the  court  from  an  aasesBment. 
This  has  not  been  expressly  held,  but  is 
reasonably  deducibte  from  the  cases  of  Seat- 
tle V.  Seattle  &  M.  R.  Co.  50  Wash.  132.  96 
Pac.  958,  holding  that  a  statute  authorizing 
the  superior  court  to  review  " 
roll  when  returned  by  coir 
pointed  by  it  is  not  unconstitutional  as  "a 
delegation  of  legislative  power  to  the  judi- 
ciary; and  the  case  of  Renard  v.  Spokane, 
48  Wash.  345,  83  Pac.  917.  which  refers. 
without  raising  any  question  of  constitu- 
tionality, to  the  Washington  statute  allow- 
ing an  appeal  from  tax  or  special  asseaa- 

And    as    supporting    the    West   Virglnik 
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Upsher  County  y.  Rich,  135  U.  S.  407, 
34  L.  ed.  190,  10  Sup.  a.  Rep.  651 ;  SUte 
«K  rei.  Went  v.  Cobb,  24  Okla.  C62,  24  L.R.A. 
[N,S.)  639,  104  Pac.  Ml;  HomeBteftdem  v. 
McCombB,  24  Okla.  201,  38  L.R.A.(X.S.) 
JOOO,  103  Pac.  691,  20  Ann.  Caa.  181;  State 
ei  rei.  Haskell  v.  Huston,  21  Okla.  782,  97 
Pac.  982;  SUte  ex  rei.  Atty.  Gen.  v.  Hus- 
ton, 27  Okla.  806,  34  L.R.A.(N.S.)  380,  113 
Pec.  100. 

An  appellate  body  takes  only  such  juris- 
diction BB  posBeaaed  bj  the  tribunal  from 
which   an   appeal   ia  preaented. 

Milam  v.  Smith-Mauer  Bros.  38  Okla. 
328,  133  Pac.  33;  Bostick  v.  Noble  County, 
19  Okla.  92,  91  Pac.  1125;  37  Cyc.  1087; 
Cooley,  Taxn.  537. 


Iioorboiiri-ow,  J.,  delivered  the  opinion 
ot  the  court: 

PlaintifTs  in  error  complained  to  the 
county  equalization  board  of  Oklahoma 
county  that  the  valuation  placed  upon  cer- 
tain !otB  in  Oklahoma  county  wbb  more  than 
the  fair  cash  value  of  said  lots  on  January 
1,  1912;  from  the  action  of  the  county 
equalization  board  plaint  iff  b  in  error  ap- 
pealed to  the  diBtrict  court;  the  district 
court  heard  the  evidence,  found  that  the 
valuation  of  the  property  was  excessive,  and 
entered  judgment  reducing  the  asBesament 
on  the  property  set  forth  in  the  appeal  on 
July  IB,  1913;  on  August  25,  1913,  defend- 
ant in  error  filed  a  motion  to  set  aside  said 
judgment  for  the  following  reasons:  "First, 
that  under  the  Constitution  of  the  state  of 


cases  set  out  in  the  earlier  note  (13  L.R.A. 
(N.S.)  716),  see  West  Virginia  Nat.  Bank 
V.  Spencer,  71  W.  Va.  678,  77  S.  E.  269, 
wherein  it  waa  again  said,  in  effect,  that 
the  question  of  ascertainment  of  value  of 
property  for  purposes  of  taxation  was  a 
judicial  one. 

And  it  has  been  held  that  the  state  may 
conatitutionally  grant  the  right  to  appeal 
to  the  court  from  a  tax  assessment  to 
cither  the  state  or  the  taxpayer,  and  deny 
■Qch  right  to  the  other.  Thus,  in  State  v. 
Bley,  162  Ala.  239,  5U  So.  203,  it  was  held 
that  a  statute  (General  Acta  1903,  p.  295; 
acts  September  30,  3903,  §  1)  which  author- 
iced  the  tax  commiaaionerB  to  ajlpea!  from 
an  order  of  the  court  of  county  conunis- 
sionerfl  was  not  unconstitutional  in  that  it 
did  not  give  the  taxpayer  an  equal  oppor- 
tonity  to  appeal.  And  in  State  v.  Ide  Cot- 
ton Mills,  175  Ala.  539,  57  So.  481,  apply- 
ing the  rule  laid  down  in  State  v.  IJley, 
supra,  it  was  held  that  the  legislature  could 
authorize  an  appeal  to  the  courts  by  tax- 
payers from  an  asBessment,  without  grant- 
ing a  similar  right  to  the  state.  As  is 
pointed  out  in  this  ease,  this  was  done  by 
Acts  1911,  paRes  15B-191,  which  repealed 
Code  1007,  g  2252,  which  authorized  both 
the  taK  com  mission  ers  and  tlie  taxpayers  to 
appeal  from  an  order  of  a  county  commia- 
Bioners'  court,  and  which  grew  out  of  and 
was  a  modification  of  the  statutes  set  out 
in  State  v.  Bley,  supra.  The  above  set  out 
decision  in  Stata  v.  Ide  Cotton  Mills  was 
Becminglv  approved  in  State  Tax  Commis- 
Bion  V.  Bailey,  170  Ala.  G20,  60  tjo.  013. 
And  in  Com.  v.  Big  Sandy  Co.  156  Ky.  412, 
150  S.  W.  956.  it  was  held  that  the  fact 
that  Kentucky  Statutes,  9  4128,  granted 
the  right  of  appeal  from  an  asaeasment  to 
a  taxpayer,  and  withheld  it  from  the  county 
and  state,  "in  no  way  affects  the  validity  of 
the  act." 

So,  in  the  Alabama  case  of  State  v.  Hall, 
172  Ala.  316,  54  So.  560.  the  court,  without 
questioning  the  right  to  allow  an  appeal 
from  a  tax  assessment,  held  that  the  statute 
which  granted  that  right  in  Alabama 


law  in  that  the  statute  authorized  the  court 
on  appeal  to  fix  the  asBeBsment  "at  the  fair 
market  or  real  value"  of  the  property, 
whereas  it  was  the  custom  of  the  aaseseors 
to  iix  the  assessment  at  60  per  cent  of  the 
fair  market  value. 

And  for  jurisdictions  in  which  the  ques- 
tion as  to  the  constitutionality  of  statutes 
allon'ing  appeal  to  t)ie  court  from  tax  as- 
sessments has  not  been  expresslj'  passed 
upon,  but  in  which  the  courts  in  recent 
cases  have  had  such  statutes  under  consid- 
eration but  did  not  raise  any  question  as  to 
the  constitutionality  of  the  statute,  see  the 
following  cases:  State  v.  Allen,  151  Ala. 
556,  44  So.  564  (applying  Alabama  General 
Acts  1903,  pagcB  225,  207  I  ;  State  v.  Slouss- 
Sheffield  Steel  k  I.  Co.  162  Ala.  234,  50 
So.  366  (construing  and  applying  Alabama 
Code  1807,  §S  2148,  2265)  ;  State  v,  Yavapai 
County,  14  Ariz.  222.  127  Pac.  727  (refer- 
ring to  Arizona  Civil  Code  IQOI,  H  38T5, 
which  was  said  to  authorize  an  appeal  by 
a  taxpayer  where  he  is  diBsatiaficd  with  a 
reduction  allowed  by  the  board  of  equaliza- 
tion )  ;  Arizona  Copper  Co.  v.  State,  15 
Ariz.  0,  137  Pac.  417  (applying  the  statu- 
tory provision  set  out  with  the  next  pre- 
ceding case)  1  Ciav  County  v.  llrown  Lum- 
ber Co.  90  Ark.  413,  110  S.  W.  251  (citing 
Kirby's  Ark.  Dig.  §  6999,  which  allows  an 
appeal  from  the  determination  of  the  county 
court  as  to  the  correctness  of  the  valuation 
placed  on  property  bv  the  board  ot  equaliza- 
tion )  :  Singer  SIfg.  "Co.  v.  Denver,  46  Colo. 
60,  103  Pac.  204  (Colorado  statute  author- 
izing the  court  on  appeal  to  review  and  give 
relief  where  the  assesBment  was  manifestly 
excessive,  etc.)  ;  New  York  C.  4  St.  L.  R. 
Co.  V.  Hammond,  170  Ind.  493,  83  N.  E. 
244  (applying  in  Indiana  statute  allowing 
appeals  in  case  of  special  assesaments  for 
public  improvementB  where  the  benefits  as- 
sessed were  too  high  or  the  damages  too 
low,  ete.):  Gardiner  v.  Bluffton,  173  Ind. 
454,  89  N.  E.  853,  00  N.  G.  808,  Ann. 
CaB.  1912A,  713  (referring  to  Indiana  Acta 
1905,  p,  210,  §  111;  Burna's  Anno.  Stat. 
1006,  I  8716,  which  provided  for  appeals 
directly  to  the  court  where  assessments  for 
local  improvements  were  deemed  excessive) ; 
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Oklaboma  th«  U-giaUture  cannot  authorize 
Rn  appeal  from  ttie  count;  aBScesor  or  the 
county  board  of  equalization;  second,  that 
if  under  the  Constitution  such  an  appeal 
can  be  allowed,  then  the  present  law  is  void 
for  uncertainty.'' 

The  motion  was  suatained,  and  the  judg- 
ment in  favor  of  plaiiititfa  in  error  Bet 
aside.  From  this  order  plaintiffs  in  error 
appeal,  and  it  is  agreed  tiy  the  partiea  to 
this   appeal   that   there  are   but   two  quca- 


tioQB  involved  in  this  case,  which  were  tiiose 
involved  in  the  motion  as  above  indicated. 

It  is  contended  that,  aince  article  4,  S  1, 
of  the  Constitution  of  Oklahoma  provides: 
"The  powers  of  the  government  of  the  state 
of  Oklahoma  shall  be  divided  into  thre« 
separate  departments:  The  legislative,  ex- 
ecutive, and  judicial;  and  except  as  provided 
in  this  Constitution,  the  legislative,  e.xecu- 
tive,  and  judicial  departracnta  of  govern- 
ment shall  be  separate  and  distinct,  and  nci- 


Oish  V.  Shaver,  140  Ky.  647,  131  S.  W.  |  vided  (or  an  examination,  valuation,  and 
.515;  Chesapeake  *  P.  'Teleph.  Co.  v.  Al-  record  of  all  the  taxable  real  estate  in  Kew 
leghany  County.  110  Md.  220,  81  Atl.  520  Haven  by  the  assessors,  and  conferred  ap- 
(conatruine  Maryland  act  ISIO.  chap.  4:)0)  ;  '  pellate  jurisdiction  upon  the  superior  court. 
Taylor  v.  llaver'hill,  102  MaBB.  287,  78  N.  |  and  was  enacted  for  the  purpose  merely  of 
E.  476  (holding  tliat  Masaachusctta  Rev.  i  furniahtng  reliable  information  for  use  in 
Lawa,  chap.  4!),  g  4,  granted  a  right  of  determining  the  aasessraents,  but  was  not 
appeal  for  abatement  of  an  assessment):  to  be  binding  upon  tbo  at-aossors.  It  was 
Cheney  v.  Assessors,  205  Mass.  501,  D]  N.  claimed  that  the  attempted  conferring  of 
E.  1005  (applying  MaBsachiiBcttB  Rev.  Laws,  appellate  juriadiction  on  the  superior  court 
chap.  12,  §  78,  and  Maaaachusetts  statute  was  unconstitutional  as  conferring  adminis- 
IDot).  ehnp.  tflO,  pt.  I.  §  77)  ;  Sears  v.  As-  i  trativc  power  upon  the  judiciary,  and  the 
BCBBOrs.  205  Mass.  558.  91  N.  E.  S13  (apply- '  court  (Baldwin,  J.,  dissenting)  bo  held, 
ing  Maaaachusetts  liev.  Laws,  chap.  12,  '  saying:  "The  valuation  appealed  from  in 
Sg  TT,  78)  :  Essex  County  v.  Lawrence,  214  such  case  is  not  an  asBeBsment  valuation, 
Mass.  Ti>,  100  X.  E.  lOlQ  (construing  and  i  nor  a  valuation  tliat  llxea  tbe  amount  of  a 
applying  Maasachusctts  Rev.  Laws,  chap,  j  ta.v,  nor  a  valuation  that  in  any  way  af- 
12,  gS  77,  78)  ;  Sears  v.  Nahant.  215  Mass.  ,  fects  the  legal  rights  of  anybody  in  the  way 
234,  102  N.  E.  491,  Ann.  Cas,  10140,  1206  of  unjust  or  illegal  taxation  or  otherwise, 
(citing  Massachusetts  Rev.  LawB,  chap.  12, 1  The  court,  in  acting  upon  audi  an  appeal. 
S  78)  ;  State  v.  Minnesota  &  0.  Power  Co.  is  talcing  part  in  an  administrative  act  pure 
121  Minn.  421,  141  N.  W.  830  (applying  j  and  simple,  which,  when  completed,  legally 
Minnesota  General  Laws  1000,  chap.  294,  affecta  nobody,  legally  hinds  nobody,  settles 
Sg  2,  3;  Bev.  Laws  Supp.  1009,  g  1038-54)  ;  I  no  rights,  redresses  no  wrongs,  and  can  onlj- 
Parker  v.  Raleigh  Sav.  Bank,  1S2  N.  C.  '  serve  the  convenience  of  administrative  offi- 
25^,  07  S.  E.  4&  (citing  and  stating  the  ,  cera  in  performing  their  duties.  In  such  an 
rights  given  bj  North  (Carolina  Rev.  appeal  the  plaintiff  is  not,  and  cannot  be, 
%  1074);  Clark  v.  Burschell,  220  Pa.  435,  i  legally  injured  by  the  valuations  of  which 
09  Atl,  900  (referring  to  Pennsylvania  Act«  I  he  complains;  and  consequently  the  redress 
1889,  P.  L.  37,  which  authorised  an  appeal  !  which  he  aaks,  and  which  tbe  court  is  em- 
from  an  asBessroent  which  is  deemed  exces-  powered  to  grant,  ia  not  legal  redress  at  all. 
aire) ;  H.  C.  Frick  Coke  Co.  v.  Mt.  Pleasant  :  The  valuation  which  tlie  court  is  asked  to 
Twp.  222  Pa.  451,  71  Atl.  930  (same  as  make  in  such  cases  is  not  made  in  the  exer- 
nc\t  preceding  caae)  :  Delaware,  L.  &  W.  R.  rise  of  any  judicial  power  or  function,  nor 
Co.'h  Tax  Assessment,  224  Pa.  240,  73  Atl.  is  it  made' as  incident  to  the  exercise  of  any 
429  (same  statute) ;  Lehigh  k  W.  B.  Coal  .  such  power  or  function;  it  is  made  as  part 
Co.  v.  Luzerne  County.  225  Pa.  267,  74  Atl.  |  of  an  administrative  act  or  process,  for  a. 
AT  (same  statute)  :  I..ehigh  &,  W.  B.  Coal  i  purpose  purely  administrative;  and  it  is  an 
Co.'s  Assessment,  225  Pa.  272,  74  Atl.  65  '  act  which,  under  this  l^ialation,  is  required 
laame  statute)  ;  Mineral  R.  t  Min.  Co.  v.  i  of  tlie  superior  court  as  a  court,  and  not 
^'orthumberland  County,  220  Pa.  438,  78  I  as  a  special  statutory  tribunal.  We  think 
Atl.  091  (same  statute)  ;  Philadelphia  &  R.  i  such  action  as  is  required  of  the  court  under 
Coal  &  I.  Co.  V.  Northumberland  County,  |  this  special  l^islation  falls  clearly  without 
229  Pa.  468,  79  Atl.  109  (same  statute)  ;  ,  the  limits  of  tbe  judicial  department.  If 
Central  Pennsylvania  Lumber  Co.'s  Appeal,  i  tbe  court  can  be  empowered  to  aid  others  in 
232  Pa.-  191.  81  Atl.  204  (referring  to  the  1  performing  the  work  called  for  by  this  spe- 
acts  of  April  19,  1889,  P.  L.  37,  and  June  |  cial  legislation,  it  ia  dillicult  to  aee  why  it 
26,  1901,  P.  L.  601).  But  in  connection  cannot  he  empowered  to  do  the  entire  work 
with  Clay  County  v.  Brown  Lumticr  Co.  I  without  the  aid  of  others;  and,  it  this  be 
supra,  see  Perry  County  v.  Matthews,  40  [  so,  then  it  is  still  more  difficult  to  aee  why 
Ark.  383,  as  set  out  in  the  earlier  note.  j  it  cannot  be  empowered  to  do  any  adminis- 
The  minority  rule  which  is  rejected  in  ,  trative  act  whatsoever.  Upon  the  view  here 
Hopper  v.  Oklahoma  Coiinty  finds  support  |  taken  of  the  nature  and  purpose  of  the  spe- 
in  the  Connecticut  raae  of  Bradley  v.  New  i  cial  legislation  in  qiieation,  we  are  con- 
Haven,  73  Conn.  046,  4S  Atl.  960,  wherein  '  strained  to  hold  that  in  so  far  as  it  at- 
the  court  had  under  consideration  the  con-  ,  tempts  to  confer  jurisdiction  upon  the  supe- 
stitutionality  of  a  statute  which  was  eon-  I  rior  court,  it  is,  to  that  extent,  unconstitu- 
lined  in  its  effects  to  one  locality  and  was    tional."  G.  J.  C 

of  a  temporary'  character.    This  statute  pro- 
L.R.A.1915B. 


HOPPER  V.  OKLAHOMA  COLNTV. 


8T0 


tlipr  shall  exercise  the  pancrs  properly  be- 
longing to  either  of  the  other;"  and  that 
since  taxation  cornea  ivithin  the  powers  of 
the  legislative  department, — no  part  of  that 
function  of  goverriment  may  be  exerciaed  by 
the  judicial  department.  In  support  of  this 
propoHition,  counsel  cite,  among  other  cases, 
Silren  v.  Osage  County.  78  Kan.  087,  13 
L.R.A.(N.S.)  718,  92  Pac.  BOi,  14  Ann. 
Cas,  183,  wherein  the  supreme  court  of  Kan- 
sas held  that  an  act  of  the  legislature  pro- 
Tiding  for  appeals  from  the  action  of  the 
assessor  to  the  board  of  etjualization  nnd 
from  the  board  of  equalization  to  the  dis- 
trict court  waa  unconstitutional  for  the  rea- 
son that  the  asaeesment'  of  property,  for 
purpose*  of  taxation,  is  not  a  judicial  func- 
tion. However,  the  strict  rule  applied  in 
the  Kansas  case  is  not  followed  by  a  great 
many  courts,  and  the  contrary  doctrine  has 
been  repeatedly  recognized  by  this  court. 
See  London  v.  Day,  38  Okla.  428,  133  Pac. 
181,  a  case  involving  the  identical  proposi- 
tion, in  which  opinion  the  following  Okla- 
homa cases  are  cit«d:  Williams  t.  Garflcld 
Exch.  Bank,  38  Okla.  539,  134  Pac.  883; 
Humph  T.  Joines,  38  Okla.  30,  131  Pac. 
1095 ;  Re  McScal,  35  Okla.  17,  128  Pac.  285 ; 
Rf  Western  U.  Teleg.  Co.  2B  Okla.  483,  US 
Pac,  378;  Kingfisher  County  v.  Guarantee 
State  Bank,  27  Okls.  738.  117  Pac.  21B; 
Asher  State  Bank  r.  Puttanatomie  County, 
31  Okla.  145,  120  Pac.  834.— in  which  the 
validity  of  such  statute  is  recognized.  And 
the  court  said:  "In  addition,  hoivever,  plain- 
tiff assails  the  coostltutianality  of  the  act 
of  the  legislature  under  which  the  forego- 
ing opinions  have  been  rendered.  Chapter 
87,  Sess.  Laws  IBIO.  We  have  examined  the 
contentions  made  in  this  regard,  but  deem 
them  to  be  without  merit," 

Section  1,  article  7,  Const.  Okla.  pro- 
vides: "The  judicial  power  of  this  state 
■hall  be  vested  in  the  senate,  sitting  as  a 
court  of  impeachment,  a  supreme  court,  dis- 
trict courts,  county  courts,  courts  of  jus- 
tices of  the  peace,  municipal  courts,  and 
such  other  courts,  commissions  or  boards, 
inferior  to  the  supreme  court,  aa  may  be  es- 
tablished by  law." 

While  by  §  ]  of  article  3  of  the  Kansas 
Constitution  the  judicial  power  of  the  state 
is  vested  solely  in  the  courts,  no  authority 
being  given  the  legislature  to  clothe  comrais- 
siuna  or  boards  with  judicial  power. 

For  authorities  holding  that  a  court  may 
review  or  correct  asseasmenta,  see  Ward  v, 
Beale.  91  Ky.  60,  14  S.  W.  087;  State  ex 
rel.  Spencer  t.  Ensign,  65  Minn.  278,  68 
N.  W.  1006 :  State  ex  rel,  Merrick  v.  District 
Ct.  33  Minn,  235,  22  N.  W.  625,  632; 
State,  Van  Riper,  Prosecutor,  v.  North 
Plainlield  Twp,  43  N,  J,  L.  349;  Wheeling 
Bridge  &  Terminal  R.  Co,  v.  Paull,  39  W. 
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Va.  142,  19  S.  E.  351;  Charleston  &  8. 
Bridge  Co.  v,  Kananha  County  Ct.  41  W, 
Va.  858,  24  S.  E.  1002;  State  v.  South  Penn. 
Oil  Co,  42  W,  Va.  80,  24  S.  E.  688;  Edes 
V.  Boardman,  S8  K,  H,  580.  And  in  the 
following  cases  the  constitutionality  of 
an  act  authorizing  appeals  to  courts  where 
the  owner  feels  aggrieved  at  the  valuation 
placed  upon  his  property  by  the  assessor 
has  not  been  questioned,  t^. .'  Farmers' 
Loan  4,  T.  Co.  v.  Newton.  B7  Iowa,  502,  6B 
N,  W.  784;  Royal  Mfg.  Co.  v.  Rahway,  75  N. 
.r.  L.  418,  07  Atl.  040;  Iron  Companies  v. 
Pace,  89  Tenn,  707,  15  S,  W.  1077;  Louisi- 
ana Brewing  Co,  v.  Board  of  Assessors,  41 
La,  Ann.  585,  6  So.  823. 

In  the  ease  of  Stanley  v.  Albany  County, 
121  U.  S.  535,  30  L.  ed.  1000,  7  Sup,  Ct. 
Hep.  1234,  Mr.  Justice  Field,  in  the  opin- 
ion, states:  "Id  nearly  all  the  states,  prob- 
ably in  all  of  them,  provision  is  made  by  law 
for  the  correction  of  errors  and  irreg»tlari- 
ticH  of  assessors  in  the  assessment  of  prop- 
erty for  the  purposes  of  taxation.  This 
is  generally  tlirough  boards  of  revision  or 
equaliEation,  as  they  are  often  termed,  with 
sometimes  a  right  of  appeal  from  their  de- 
cision to  the  courts  of  law.  They  are  estab- 
lished to  carry  into  effect  the  general  rule 
of  equality  and  uniformity  of  taxation  re- 
quired by  constitutional  or  statutory  pro- 
visions. Absolute  equality  and  uniformity 
are  seldom,  if  ever,  attainable.  The  di- 
versity of  human  judgments,  and  the  uncer- 
tainty attending  all  human  evidence,  pre- 
clude the  posaibility  of  this  attainment.  In- 
telligent men  differ  as  to  the  value  of  even 
the  most  common  objects  before  them, — of 
animals,  houses,  snd  tsnds  in  constant  use. 
The  most  that  can  be  expected  from  wise 
legislation  is  an  approximation  to  this  de- 
sirable end ;  and  the  requirement  of  eqnal- 
ity  and  uniformity  found  in  the  Constitw- 
tions  of  some  states  is  complied  with,  when 
designed  and  manifest  departures  from  the 
rule  are  avoided.  To  these  boards  of  re- 
vision, by  whatever  name  they  may  be 
called,  the  citizen  must  apply  for  relief 
against  excessive  and  irregular  taxation, 
where  the  assessing  officers  had  jurisdiction 
to  assess  the  property.  Their  action  is  ju- 
dical in  its  character.  They  pass  judgment 
on  the  value  of  the  property  upon  personal 
examination  and  evidence  respecting  it. 
Their  action  being  judicial,  their  judgments 
in  cases  within  their  jurisdiction  are  not 
open  to  collateral  attack.  If  not  corrected 
by  some  of  the  modes  pointed  out  by  stat- 
ute, they  are  conclusive,  vrhatever  errors 
may   have  been  committed    in    the    assess- 

The  board  of  county  commissioners  are 
constituted  ex  officio  the  county  board  of 
equalization,  of  which  board  the  county  as- 
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BCBSor  u  tlie  secretary.  In  §  11,  chap.  152, 
Seas,  Laws  1910-11,  ia  found  the  powers 
and  duties  oi  such  board;  they  not  only 
equalize  taxes  over  the  county,  but  they 
have  the  power  to  raise,  lower,  and  adjust 
individual  asaeasinetits,  and  to  fix  the  valu- 
ation of  the  property  at  ita  fair  casli  value, 
etc.  Now,  in  order  to  find  the  fair  cash 
value  to  be  placed  upon  property  for  the 
purposes  of  taxation,  this  board  may  bear 
evidence  both  for  and  against  the  individual 
complaining;  from  thia  evidence  they  aacer- 
tain  the  facta  and  apply  thereto  the  law,  de- 
cide the  eoutroveray,  and,  in  effect,  render 
judgment;  tlieir  action  is  final  unless  ap- 
pealed from,  and  cannot  be  collaterally  at- 
tacked; in  BO  doing  they  have  exerciaed  ju- 
dicial power,  thereby  performing  a  judicial 
act-  In  the  performance  of  their  dutiea  they 
exerciac  both  administrative  and  judicial 
functions.  The  county  equalization  board 
is  a  quasi  judicial  body,  and  by  reason  of 
the  judicial  character  of  a  part  of  the  du- 
ties to  be  performed  by  the  county  board 
of  equalization,  they  are,  no  doubt,  such  a 
board  as  is  contemplated  by  S  ^<  article  7, 
of  the  Constitution. 

In  Cooley  on  Taxation,  3d  ed.  pages  1464- 
1406,  in  diacuaaing  the  right  of  an  action 
againat  an  saavaaor  for  the  wrong  which 
may  reault  in  injury  to  the  taxpayer  by 
reason  of  the  error  or  mistake  in  judgmHit 
of  the  assessor  in  aaseasing  the  property,  it 
is  said;  "It  bas  long  been  considered  of 
the  very  higheat  importance  that  when 
questions,  either  of  law  or  fact,  are  re- 
ferred to  the  judgment  of  an  officer  selected 
for  the  purpose  of  passing  upon  them,  he 
should  be  guarded  by  such  rules  of  pro- 
tection that  in  acting  he  should  be  under 
no  concern  regarding  personal  consequences, 
BO  that  the  free  exercise  of  an  unbiased  judg- 
ment may  be  expected  from  him.  To  insure 
to  him  the  necessary  feeling  of  aecurity  it  is 
necessary  that  he  be  altogether  exempt  from 
reaponsibility  to  audi  interested  parties  as 
may  be  dissatisried  with  his  conclusions, 
and  who  might  be  inclined,  if  the  law  per- 
mitted it,  to  call  him  to  pcraonal  account 
for  his  mistakes  or  faulta  of  judgment,  and 
endeavor  to  recover  from  him  a  compensa- 
tion for  any  toss  that  they  may  have  suf- 
fered as  a  reault  of  his  action.  The  policy 
and  justice  of  this  exemption  are  so  plain 
and  reasonable  that  the  rule  meets  with  uui- 
veraal  assent  and  is  applied  in  all  castas 
where  functions  of  a  judicial  nature  arc 
exercised.  .  .  .  And  this  principle  of 
protection  is  not  limited  in  its  application 
to  the  judges  of  courts,  but  extends  to  all 
officers  who  have  duties  to  perform  which 
in  their  nature  are  judicial,  and  which  are 
to  be  performed  according  to  the  dictates  of 
their  judgment.  ...  II  the  duties  of 
assessors  are  in  their  nature  judicial,  then 
L.R.A.1015B. 


this  principle  applies,  and  they  are  entitled 
to  rely  upon  it  for  their  protection.  The 
proper  remedy  for  erroneous  decisions  on 
their  part  will  then  be  seen  to  be,  not  a 
suit  at  law  to  hold  them  to  personal  re- 
aponaibility,  but  aome  direct  proceeding  to 
correct  the  error  and  prevent  the  injurious 
consequencea  likely  to  flow  from  it.  .  .  . 
That  the  duty  of  these  oiScers  calls  into 
action  the  judicial  function  is  unquestion- 
able. .  .  .  If,  therefore,  it  shall  be 
found  that  one  of  these  officers  has  made 
an  excessive  assessment,  lie  caiinot  be  held 
personally  responsible  for  the  error,  whether 
it  rcBults  from  an  erroneous  view  of  the 
facts  or  of  the  law." 

For  authorities  holding  that  the  members 
of  a  board  of  equalization  or  review,  with 
power  to  change  an  individual  assessment, 
act  judicially,  and  therefore  are  not  liable 
in  a  suit  at  law  for  illegal  and  corrupt  con- 
duct, see  People  v.  Ooldtree,  44  Gal.  323; 
State  ex  rel.  Mason  v.  Ormsby  County,  7 
Nev.  302;  Steele  v.  Dunham,  26  Wis.  3B3. 
See  atao  Boody  v.  Watson,  64  N.  H.  162,  9 
Atl.  734. 

As  to  the  second  contention  there  is  no 
merit.  Chapter  87,  p.  173,  Sess.  havia  IBIO, 
provided  for  appeals  from  county  boards  of 
equalization  to  the  county  court.  In  Janu- 
ary, 1911,  this  court  held,  in  the  case  of 
Kingfisher  County  v.  Guarantee  State 
Bank.  27  Okla.  736,  117  Pac.  216,  that  an 
appeal  would  not  lie  in  such  a  caae  from 
the  county  court  to  the  supreme  court  for 
the  reason  that  g  17,  art.  7,  of  the  Constitu- 
tion, enumerates  the  character  of  caaes  in 
which  appeals  will  lie  from  the  county  court 
to  the  supreme  court;  the  action  of  the 
county  court  on  an  appeal  from  the  board 
of  equalization  not  being  one  of  them.  The 
legialature,  being  then  in  session,  enacted 
chapter  1S2,  Sess.  Laws  IfllO-ll,  and  §  15 
of  said  act  provides  for  appeals  from  all 
county  boards  of  equalization  to  the  district 
or  superior  courts  of  the  county  in  which 
the  assessment  ia  made,  etc.  This  act  deals 
with  tlie  same  subject-matter  as  chapter  87, 
Sess.  LAWS  1010,  supra,  but  instead  of  ap- 
peal being  taken  from  the  county  board  of 
equalization  to  the  county  court,  it  pro- 
vides that  Eucli  appeal  may  be  taken  to  the 
diatrict  or  superior  court.  The  act  of 
1910-11  does  not  apecilically  repeal  the  act 
of  1910,  and  therefore  the  two  acts  must 
be  construed  together  in  so  far  as  they  are 
not  inconsistent,  and  the  manner  and 
method  of  taking  the  appeal  is  as  provided 
by  the  act  of  1010. 

Since  it  ia  conceded  that  the  judgment 
set  aside  by  the  trial  court  was  correct  if 
the  law  was  constitutional  and  the  statute 
valid,  the  cause  is  reversed  and  rendered. 

All  the  Justices  concur. 
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JOHN  H.  SWANK  et  al. 
CKCIL  P.  HEED.  Appt. 
(—  W.  Va.  — ,  81  S.  E.  967.) 
Deed  —  for  support  —  Hen. 

1.  A  recital  that  grantcpB  "agr^e  to  care 
for  and  support"  grantors  "with  money  and 
other  neceasaries  foe  their  support  their 
natural  life,"  though  auch  agreement  was 
the  sole  consideration  for  the  grant,  will 
not'alone  create  a  Hen  or  eharge  on  the  land 
conveyed.  To  operate  as  such,  an  intent  to 
impose  such  burden  must  definitely  appear, 
or  be  directly  inferable  from  the  grant  when 
properly  construed. 
Judicment  —  against  nonresident  ^  t»- 

lldity. 

2.  A  pereonal  decree  against  nonresident 
defendants,   not   served   otherwise   than   by 
publication,  and  not  appearing  to  the  pro- 
ceeding, la  erroneous. 
Same  —  prayer  for  relief. 

3.  Upon  a  bill  stating  facta  warranting 
general,  but  not  special,  relief,  though  pray- 
ing both,  the  court  may,  upon  proof  deemed 
Bullicient,  grant  only  the  general  relief,  pro- 
vided it  be  not  inconsistent  with  tliat  spe- 
ciflcally  prayed. 

(April  ]4,  1914.) 

APPEAL  by  defendant  Reed  from  a  judg- 
ment of  the  Circuit  Court  for  Pleasants 
County  in  plaintiff's  favor  in  a  suit  to  cn> 
force  a  provision  in  a  deed.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  J,  Howard  Holt,  for  appellant: 

A  provision  for  "necpsBaries"  and  support 
is  not  a  condition. 

The  same  words  may  be  employed  to 
create  a  covenant  as  a  condition;  if  there  is 
doubt  of  the  intention,  courts  will  construe 
them  to  be  a  covenant,  and  not  a  condition; 
for  conditions  which  destroy  estates  are  not 
favored  in  law,  and  are  strictly  construed. 

Headnotes  by  Lynch,  J. 

Note.  — While,  as  held  in  Gsaivt  v.  I 
Sw.^MK,  and  by  the  weight  of  authority,  a  I 
provision  in  a  deed  for  the  support  o(  the 
grantor  does  not  constitute  an  equitable  lien 
upon  the  property  conveyed  in  favor  of  the 
grantor,  which  will  be  enforced  against  the 
property,  nevertheless  this  doctrine  will 
not  preclude  courts  of  equity  from  charging 
the  grantor's  support  upon  the  premises 
conveyed  whenever,  from  the  language  of 
the  parties  or  the  attending  circumstances, 
they  can  infer  an  intention  to  create  such 
a   charge.      See   notes   in    13   L.R.A.(N.S.) 

726;   28  L.R.A.(N.S.)    B07;   and   43  L.R.A.;    „.  .  ..^__ 

(K.S.)  929.    The  general  question  as  to  the    ice  of  process,  see  note  in 
relief  of  the  grantor  in  a  conveyance  of  this  I 
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6  Am.  &  £ng.  Enc.  Law,  502;  Brown  t. 
Caldwell,  23  VV.  Va.  187,  48  Am.  Rep.  376. 

If  the  provision  for  necessaries  and  sup- 
port is  a  consideration  for  the  grant,  it  is 
not  a  lien  upon  the  land;  fur  no  lieu  is 
expressly  retained  on  the  face  of  the  deed. 

McCartney  v,  Bolyard,  22  \V.  Va.  041. 

It  is  not  technically  a  covenant,  because 
not  signed  and  sealed  by  the  grantees;  aS' 
sumpsit  lies,  but  not  action  of  covenant. 

West  Virginia,  C.  t  P.  R.  Go.  v.  McTntire, 
44  W'.  Va.  210,  28  S.  E.  696;  2  Devlin, 
Deeds,  1047. 

Mr.  G.  D.  Smith  for  appellee. 

Lynch,  J.,  delivered  the  opinion  of  the 

By  deed  dated  February  8,  1908,  Alvilda 
Grant,  who  was  the  owner  of  the  fee,  and 
her  husband,  conveyed  to  John  H.  Swank 
and  his  wife,  H.  J.  O.  Swank',  a  tract  of  102 
acres  of  iand  in  Pleasants  county.  The 
deed  recites  a  consideration  of  "$1,800,  cash 
in  hand,  the  receipt  whereof  ia  here  ac- 
knowledged, and  other  considerations  here- 
inafter mentioned."  The  only  recitals  in- 
dicative of  "other  considerations"  are  that 
the  grantees  "doth  herein  agree  to  care  for 
and  support  the  said  Alvilda  Grant  and  A. 
J.  Grant  with  money  and  other  necessaries 
tor  their  support  their  natural  life."  The 
deed  contains  no  provision  indicative  of  an 
intent  to  charge  or  burden  the  land,  or  to 
reserve  a  lien  thereon  to  secure  the  faith- 
ful discharge  of  the  obligations  assumed 
by  the  grantees. 

H.  J.  0.  Swank,  by  deed  of  June  2,  ISIOO, 
purporting  to  pas»  the  fee  in  the  entire 
acreage,  but  in  which  John  H.  Swank  did 
not  join,  granted  the  land  to  J,  Warren 
Reed. 

Ilia  wife  having  died,  A.  J.  Grant  insti- 
tuted this  suit  to  charge  the  lands  with 
the  expensefl  paid  by  him  incident  to  her 
illness  and  death,  and  those  incurred  in 
the  maintenance  and  support  of  himself 
f  her  death,  and  to  enforce  the  same 
sale  under  the  decree  of  the  court.    He 


character,  the  consideration  of  which  is  the 
agreement  to  support  him,  where  the 
grantee  fails  to  perform,  is  considered  in  a 
note  in  43  L.R.A.(>r.S,)  916.  In  view  of 
the  limited  relief  given  in  Gbant  v.  Swank, 
this  question  of  relief  and  the  extent  of 
relief  ia  an  important  one.  The  case,  how- 
ever, can  hardly  l>e  considered  as  authority 
for  granting  so  limited  relief  in  the  ordi- 
nary case,  since  the  decision  on  that  point 
was  apparently  largely  affected  by  the  plead- 
ings. 

As    to    validity    of    personal    judgment 
against  nonresident  upon  constructive  serv- 

.__  _* _.._..     ,     "  L.R,A.  .57". 

A.  O.  S. 
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baaeB  hia  right  to  the  relief  Bought  upon 
the  theory  that  the  deed  creates  a  lien  on 
the  land  conveyed,  or  a  right  to  charge  it 
with  the  amounts  thus  expended,  although 
it  does  not  psprcasly  retain  a  lien  or  right 
to  charge  it  for  any  purpose.  The  bill 
states  all  these  facta  in  detail,  but  alleges 
that  the  cssh  conaideration  was  not  paid  or 
intended  to  be  paid,  but  that  the  sole  con- 
aideratioD  for  the  grant  was  the  niainte' 
nance  and  support  of  the  grantors  during 
their  joint  lirea  and  the  life  of  the  survivor. 
He  charges  that  Reed,  at  the  date  of  the 
grant  by  H.  J.  0,  Swank,  had  notice  of 
plaintlfTs  Hen  and  right  to  charge  the  land 
with  the  eiipcnaes  of  the  maintenanee  and 
support  for  which  the  deed  provided,  and 
in  coiiiiiderntion  of  which  the  land  was  con- 
voyed to  J.  H.  and  H.  J.  6.  Swank. 

The  Swanks  and  J.  Warren  Reed  are 
named  as  defendants,  but  were  not  person- 
ally served  with  process.  They  were  pro- 
c<'eded  against  by  publication.  Reed  ten- 
dered an  answer,  which  the  court  permitted 
him  to  file,  and  to  which  plaintitT  replied 
generally.  H.  J.  O.  Swank  did  not  appear 
for  any  purpose.  While  one  of  the  decrees 
entered  in  the  cause  recites  the  tender  and 
filing  of  an  ananer  by  J.  K.  Swank  and  gen- 
eral replication  thereto,  no  such  answer  ap- 
pears in  the  record.  If  filed,  we  cannot 
ascertain  what  it  contains.  Although  in 
other  respects  Reed  denies  the  averments 
of  plaintiff's  bill,  he  does  not  controvert  the 
statement  contained  therein  as  to  the  real 
consideration  for  the  grant  to  the  Swanks. 
Nor  does  he  offer  any  proof  to  show  that 
Mra.  Swank  was,  at  the  date  of  her  deed,  in 
fact  divorced  from  her  husband,  warrant- 
ing the  failure  to  join  him  as  grantor  there- 
in, nor  does  be  directly  aver  that  she  had 
obtained  a  divorce.  The  only  averment  of 
the  fact  of  divorce  is  that  at  the  date  of 
lier  deed  ehe  was  a  single  woman,  "liaving 
been  divorced  from  her  former  husband, 
John  Swank."  The  mere  recital  in  the  deed 
that  the  grantor  was  "usually  called  Ore- 
gon K»ank,  formerly  wife  of  John  If. 
Swank,"  and  in  the  certificate  of  acknowl- 
edgment that  alie  was  "a  single  woman  of 
lawful  age,"  does  not  negative  the  continu- 
ance of  a  relation  existing  only  a  year  be- 
ll av  in  g  found  "that  there  was  reserved 
a  life  estate  (in  the  Grant  deed)  for  the 
support  of  the  grantors  therein,"  and  "that 
the  life  estate  so  reserved  in  said  deed  is 
a  charge  and  lien  on  said  102  acres  of  land, 
and  liable  for  the  life  support  and  main- 
tenance of  the  said  Alvilda  Grant  and  A. 
J.  Grant  during  thetr  natural  lives,"  and 
"being  unable  at  this  time  to  ascertain  the 
true  amount  plaintiff  is  entitled  to  recover 
on  account  of  the  expenses  and  money  ex- 
L.R.A.1915B. 


pendcd  for  Alvilda  Grant  in  her  lifetime, 
including  her  funeral  expenses  and  all  other 
e^peases  incident  to  her  death,  and  also  the 
amount  A.  J.  Grant  is  entitled  to  he  paid 
for  his  lite  support  and  maintenance,"  the 
court  directed  a  reference  to  a  commissioner 
to  ascertain  and  report  the  amounts  thua 
incurred  and  paid,  and  the  amount  requi- 
site for  the  supporet  of  plaintilT  subsequent 
to  the  death  of  his  wife  to  the  date  of  the 
decree. 

The  death  of  J.  Warren  Reed  being  noted 
of  record,  the  court  directed  the  cause  to 
proceed  against  Cecil  P.  Heed,  his  only  aon 
and  heir  at  law,  and,  confirming  tUc  Dnd- 
ings  of  the  master,  decreed  "that  the  plain- 
tiff do  recover  of  and  against  the  defendants 
herein  the  sum  of  $72,70,  with  interest  from 
September  2,  1912,  and  the  sum  of  $fllii,  be- 
ing the  item  for  support  and  maintenance 
found  due  in  favor  of  the  plaintiff  for  the 
period  of  12.^  weeks  at  tlic  rate  of  5j  per 
week,  from  September  23,  1008,  until  Feb- 
ruary 8,  IBll,  with  interest"  from  the  date 
last  named;  that  said  sums  "be  and  tbey 
are  declared  to  be  a  charge  upon  the  real 
estate  of  the  defendants;"  and  directed  a 
sale  of  the  land  to  satisfy  the  sums  so 
charged  thereon. 

Tliereafter,  but  before  sale,  Cecil  P.  Reed 
appeared  and  tendered  his  petition,  averring 
the  death  of  J.  Warren  Reed  intestate,  thai 
petitioner  was  his  only  child  and  heir  at 
law,  that  during  the  previous  proceedings 
in  tiie  cause  and  at  the  time  of  filing  the 
petition  he  was  a  nonresident  of  this  state, 
and  that  lie  had  not  therefore  been  served 
with  process  or  appeared  as  a  party  in  the 
cause.  He  copies  and  adopts  the  answer  of 
his  father  theretofore  filed,  and  prays  to  be 
admitted  as  such  partj',  The  petition,  how- 
ever, contains  no  prayer  for  a  rehearing  or 
review  of  the  previous  proceedings  in  the 
cause.  But,  having  found  no  error,  the 
court  approved  and  confirmed  the  preceding 
decrees.  Hence  this  appeal  by  the  peti- 
tioner. 

While  courts  of  other  jurisdictions  have. 
in  an  apparent  effort  to  protect  aged  graat< 
ors  from  the  result  of  their  imprudence,  held 
provisions  simitar  to  that  in  the  Grant 
deed  elTcctUHlly  creative  of  a  lien,  charge,  or 
equitable  mortgage,  this  court  has  held  oth- 
erwise, except  In  cases  distinguishable  from 
that  now  under  review.  If  the  language 
used  In  the  Grant  deed  may  be  said  to 
create  any  lien  on  the  land  conveyed,  or 
any  right  to  charge  it  with  the  support  of 
the  grantors,  the  lien  or  charge  can  only  be 
Implied.  There  is  no  express  proristfm  or 
reservation  to  that  effect.  Its  language  is 
rather  siiggestive  of  an  agreement  or  un- 
dertaking by  the  grantees  for  maintenance 
and    support.      In    H  raw  ley    v.    Catron,    8 
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Leigh,  522;  UcCandlUh  t.  Keen,  13  Gratt. 
013  (both  binding  ButhoritieB  in  thin  state 
until  disapproved)  ;  Grim  v.  HolBberry,  42 
W.  Va.  6G8,  26  S,  E.  314;  Taylor  v.  Lanier, 
7  K.  C.  (3  Murph.)  89,  0  Am.  Dec.  5S9; 
Cornell  v.  Maltby.  105  N.  Y.  557,  59  X.  E. 
201;  Id.  35  App.  Div.  630,  56  N.  Y.  Supp. 
1105;  lliscock  V.  Norton,  42  Mieh.  320,  3 
X.  W.  868;  McKillip  v,  MtKillip,  8  Barb. 
532;  Meigs  V.  Dimock,  6  Conn.  45S:  Peters 
V.  Tunell,  43  Minn.  473,  19  Am.  St.  Rep. 
252,  45  K.  W.  807 ;  Arlin  v.  Bronn,  44  X. 
H.  102;  Sftlyers  v.  Smith,  67  Ark.  520,  55 
S.  W.  930,— similar  provialons  are  held  in- 
sufficient  to  create  audi  lien  Or  charge  on  the 
land  conveyed. 

Though  Bates  v.  Swiger,  40  W.  Va.  420, 
21  S.  E.  874;  McClure  v.  Cook,  39  W.  Va. 
ST9,  20  S.  E.  612;  and  Pownal  v.  Taylor,  10 
Leigh,  172,  34  Am.  Dec,  725.  held  agree- 
ments sufiicii.>nt  for  that  purpose,  it  was 
i>ecHUBe  in  caeli  case  tliere  was  eitlier  an  ex- 
press charge  ercatcd  by  the  deed,  or  lan- 
guage importing  an  intention  to  reserve  a 
lien  on  the  land  or  a  right  to  charge  it 
with  the  expense  incident  to  the  ivants  and 
necessities  of  the  grantors.  Such  rcserva- 
tion  clearly  appears  in  the  Bates  Case.  In 
the  McClure  Case  the  deed  provided  for  re- 
tention by  the  grantors  of  the  possession 
and  occupancy  of  the  land  "where  they  now 
reside  so  long  as  they  live."  and  that  the 
grantee  "is  not  to  sell  or  dispose  of  any  part 
or  interest  in  the  property,  nithout  the  con- 
sent and  approval  of"  the  grantors,  thus 
mojiifeating  an  intention  on  tiieir  part  to 
secure  themselves  against  the  improvidence 
of  the  grantee  and  his  lack  of  fidelity  to 
the  obligations  thereby  imposed.  The  deed 
in  the  Pownal  Case  contained  the  cove- 
nant by  the  grantee  for  the  support  of  the 
grantors,  and  declared  the  land  bound  there- 
tor  "into  whose  hands  soever  it  may  come." 
Even  there  the  court  held  the  provinion  a 
mere  charge   upon   the  land  enforceable   in 

While  this  court  has  granted  relief  by 
way  of  cancelation  because  of  tlie  failure  of 
the  grantee  to  comply  with  his  agreement  to 
maintain  and  support,  as  for  a  failure  of 
consideration,  it  has  not  eonstnied.  and  feels 
constrained  now  to  refuse  to  construe,  this 
or  other  similar  language,  without  more, 
BB  indicative  of  an  intention  on  the  part  of 
the  grantors  to  create  eitlier  a  lien  or  a 
charge  upon  the  land  conveyed.  If  either 
is  thus  created,  the  deed  or  other  contract 
should  clearly  indicate  a  purpose  to  burden 
it  either  by  a  lien  or  by  a  charge  for  tliat 
purpose. 

But  the  bill  contains  allegations  which, 
when  sustained  by  proof,  as  in  effect  they 
•re,  fully  warrant  a  decree  responsive  to  the 
prayer  for  general  relief,  though  not  in  re- 
L.R.A.iei5B. 


sponse  to  the  prayer  for  Bpecific  relief 
prayed  and  granted.  The  court  therefore 
had  Jurisdiction  to  grant  relief  under  the 
general  prayer,  a  Enc.  Dig.  132.  As  said 
in  Stewart  v.  Tcnnant,  52  \V.  Va.  550,  44 
S.  E.  223:  "Where  the  aiiegations  of  a  bill 
are  sufficient  to  support  a  decree,  and  there 
is  a  prayer  for  general  relief,  and  such  de- 
cree is  pronounced,  it  will  stand,  although 
not  api'tiflcally  prayed  for  in  the  bill."  So 
here,  had  the  court  upon  the  hearing  grant' 
ed  relief  in  accordance  with  the  general 
prayer  by  decreeing  cancelation  of  the  deed 
to  the  S>vanks  to  the  exoneration  of  A.  J. 
Grant's  curtesy  interest  in  the  102  acres,  it 
would  have  had  the  support  of  competent 
authority.  Furbec  v.  Furbee,  49  W.  Va. 
191,  202,  38  S.  E.  511;  Vance  Shoe  Co.  v. 
Uaught,  41  W.  Va.  275,  23  S.  E.  553;  Goff 
V.  Price,  42  \V.  Va.  384,  28  S.  E.  287;  Cum- 
berledge  v.  Cumberledge,  72  W.  Va.  773,  7B 
S.  E.  1010;  Wilfong  v.  Johnson,  41  \V.  Va. 
283,  23  S.  E.  730;  White  v.  Bail^,  B5  W. 
Va.  573,  23  L.R.A.(N.S.)  232.  64  S.  E.  1019. 
The  first  three  cases  sustain  the  right  to 
grant  the  prayer  for  general  relief;  the 
others,  the  right  to  cancel  deeds  for  failure 
to  comply  with  agreements  for  maintenance 
and  support. 

Does  the  deed  to  Seed  interpose  an  insur- 
mountable barrier  to  the  grant  of  the 
prayer  for  general  relief  by  way  of  can- 
celation? To  this  inquiry  tlie  response  is. 
not  any  greater  barrier  to  the  general  than 
to  the  special  relief  actually  granted.  But, 
as  that  answer  is  not  fully  responsible,  we 
must  search  the  record  for  another,  and,  if 
one  appears,  determine  its  preventive  effect. 

The  Grant  deed  vested  in  the  Swanks' 
title  to  the  102  acres  an  undivided  moiety 
in  each  grantee.  By  her  deed  Mrs.  Swank, 
her  husband  not  joining  with  her,  under- 
took to  pass  title  to  the  whole  tract  aa  if 

While  the  validity  of  her  deed  ia  not  in  issue 
by  any  pleading,  it  is  obvious  that,  even  if 
she  were  divorced,  of  which  there  appears 
neither  direct  averment  nor  sufGcient  proof, 
she  could,  and  by  her  deed  did,  pass  only  an 
undivided  moiety.  J.  H.  Swank  owns  the 
other  moiety.  But  for  the  grant  to  tlie 
Swanks,  plaintilf  would,  upon  the  death  of 
his  wife,  have  become  tenant  by  the  curtesy 
of  the  whole  tract.  So,  conceding,  for  pres- 
ent purposes  alone,  the  due  execution  of  tlie 
deed  to  Reed  and  its  efficacy  as  a  grant  of 
Mrs.  Swank's  moiety,  a  cancelation  of  the 
deed  as  to  the  other  moiety  would  restore 
to  plaintiff  his  curtesy  riglit  in  the  latter. 
But  the  record,  as  presented,  limits  the  re- 
lief available,  even  under  the  prayer  for 
general  relief,  to  the  partial  cancelation 
suggested.     The   record   does   not   warrant 
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other  or  more  complete  relief.  However,  if 
ao  advised,  plaintiff  may,  on  remand,  amend 
his  bill  in  order  to  raise  on  issue  as  to  tlie 
validity  of  the  H.  J,  0.  Swank  deed  to 
Reed. 

The  decree  is  erroneous  alao  iu  another 
respect.  There  is  a  personal  decree  against 
all  the  defendants.  -Mrs.  Swank,  though 
named  as  a  party,  did  not  appear  for  any 
purpose.  She  was  not  a  resident  of  the 
state.  The  bill  so  avera.  The  decree  of 
July  12,  1912,  by  recitals,  shows  that  the 
only  process  invoked  to  convene  defendants 
was  by  order  of  publioatiun.  Upon  such 
process  alone,  without  an  appearance  in  per- 
son or  by  counsel,  it  was  error  to  pronounce 
a  personal  decree. 

Without  expressing  an  opinion  as  to  I 
validity  of  the  deed  by  H.  J.  0.  Swank  to 
J.  Warren  Reed,  its  due  execution  not  be- 
ing in  issue,  or  as  to  other  questions  dis- 
cussed in  argument,  none  of  which  are  im- 
portant in  view  of  what  has  been  said,  our 
conclusion  is  to  reverse  the  decrees  of  Sep- 
tember le,  1911,  July  ]2,  1612,  and  Janu- 
ary 2e  and  March  20,  1013,  and  to  remand 
the  cause,  with  leave  to  plaintilT  to  amend 
the  bill  if  ao  advised. 

Petition    for    rehearing   denied   Ma;    21, 

1014. 


PETITION  for  revision  of  a  decree  of  the 
District  Court  of  the  United  States  for 
the  Southern  District  gt  Texas  denying  pe- 
titioners the  right  to  be  paid,  out  of  a  sur- 
plus in  the  hands  of  respondents,  interest 
accruing  on  all  approved  claims  subsequent- 
ly to  the  filing  of  a  petition  in  bankruptcy. 
Petition  allowed. 

Argued   before    Pardee,    McCormlek,   and 
Shelby,  Circuit  Judges. 

Statement  by  Shelby,  Circuit  Judge: 

On  November  6,  1907,  in  the  court  below, 

the  Urin  of  Vineyard,  Walker,  &  Company, 

and  the  individuals  composing  the  firm,  to 

wit,   B.   L.  Vineyard,  A.  JI,   Waugh,  Peter 

]  Hahn,  Leo  Hahn,  and  R.  K.  Walker,  were, 
on  their  voluntary  petition,  adjudged  bank- 

I  rupts.     F.   O.   Norris,   J.   J.   Whatley,   and 

,  L.  B.  SIcFarlane  were  appointed  trustees. 
During  the  course  of  administration,  divi- 
dends were  paid  to  the  partnership  creditors 
and  to  the  creditors  of  the  individual  part- 
ners amounting  to  100  cents  on  the  dollar, 

I  including  interest  to  the  date  of  the  filing 
of  the  petition;  but  no  Interest  which  ac- 
crued   subsequently   to   November    6,    1B07, 


On   March   26,   1910,  the  trustees  filed  s 
report    showing    the    following    assets    on 


J.  E.  JOHNKON  et  al. 

F.  0.  NORBIS  et  al..  Trustees. 

(Ill  C.  C.  A.  201,  100  Fed.  456.) 

Bankrnptcy  —  surplus  —  payment  of  in- 

When  tlierc  is  a  surplus  of  a  voluntary 
bankrupt's  estate,  after  the  payment  of  all 
proved  claims  and  interest  thereon  to  the 
date  of  the  filing  of  the  petition,  such  sur- 
plus should  be  applied  first  to  the  payment 
of  the  interest  accruing  on  the  claims  sub- 
sequently to  the  filing  of  the  petition,  and 
the  remainder  only  returned  to  the  bank- 

{Ocloher2,  1911.) 
Headnote  by   Shelbt,   Circuit  Judge. 


This  question  was  treated  in  the  note  to 
Re  John  Osbom'e  Sons  &  Co.  2B  L.R.A. 
IN.S.)  8B7,  where  a  treatment  of  the  earlier 
American  cases  will  be  found.  As  shown 
in  that  note,  the  rule  is  that  where  there 


B.  L.  Vineyard    $60,061  45 

R.  E.  Walker 7,119  54 

Peter  Hahn  16,357  78 

Leo  Hahn    4,804  04 

Total    $88,432  81 

The  trustees  prayed  that  tlieir  report  ho 
appioveii  as  a  final  report,  and  that  they 
be  discharged  and  ordered  to  return  the  sur- 
plus BESftE  to  the  bankrupts.  J.  E.  John- 
son and  other  holders  of  approved  claims 
against  the  partnership  estate,  and  S.  S. 
Robinson,  the  holder  of  an  approved  claim 
against  the  individual  estate  of  R.  E.  Walk- 
er, opposed  the  application,  and  prayed  that 
the  trustees  be  required  to  further  admin- 
,  ister  the  estate  and  to  pay  such  interest  as 
I  had  accrued  on  all  approved  claims  from 
and  after  November  0,  1607,  the  date  of  the 
filing  of  the  petition.  The  referee  denied 
the  creditors'  petition  for  interest,  granted 
the  trustees'  application,  and  ordered  the 
surplus  assets  turned  over  to  the  bankrupts. 

on  all  allowed  claims  from  the  date  of  the 
adjudication  (under  the  act  of  1867)  or 
the  filing  of  the  petition  (under  the  act  of 
1S08)  to  the  date  of  payment,  lliis  wao 
the  rule  laid  down  in  Johnson  v.  Nobbis, 
which  decision  seems  to  be  supported  by 
both  authority  and  reason. 

But  where  the  assets  are  insufficient  to 
interest  will  be  paid    satisfy  the  principal  of  the  claims  asserted. 
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The  creditors  mentioned,  wliose  claims  ag- 
gregated over  170,000,  filed  their  petition 
for  review.  On  May  30,  IBlii,  the  matter 
came  up  for  hearing  before  the  ilistrict 
judge,  who  rendered  a  decree  ailirDiing  the 
order  of  the  referee,  and  refusing  the  cred- 
itors' prayer  for  interest,  and  ordering  the 
truetees  to  return  to  the  bankrupts  the  sur- 
plus, ?88,432.B1.  In  their  petition  for  re- 
view,   tha   creditors    assign   this   decree   as 


Messrs.  Carotliers  A  Brown,  with  Hr. 
Walter  F,  Brown,  for  petitioners. 

Messrs.  Richard  G.  Maury  and  Lane, 
Wolters,  A  Storf,  with  Messrs.  T.  M. 
Kcnnerly  and  C.  A.  Warnkca,  for  re- 
spondents : 

Under  the  bankrupt  act  of  1888,  only 
such  claims  as  are  a  "fixed  liability  ab- 
solutely owing"  at  the  time  of  the  filing 
of  the  petition  can  be  proved  or  paid. 

Re  Garlington,  115  Fed.  900:  Mei-cliants* 
Bank  v.  Thomas,  57  C.  C.  A.  374,  121  Fed. 
36:  Re  Gehhard,  140  Fed.  571;  Re  Eoehe. 
42  C.  C.  A.  116,  101  Fed.  057;  Re  Keeton, 
126  Fed.  428;  Re  T.  H.  Thompson  Mill,  Co. 
le  Am.  Bankr.  Rep.  4.i6;  Bray  v.  Cobb,  100 
Fed.  270;  Seston  v.  Dreyfus,  218  U.  S.  339, 
55  L.  ed.  244,  31  Sup,  Ct,  Hep.  2.)0;  Sloan 
T.  Lewis,  22  Wall.  150,  22  L.  ed.  832;  Re 
Haake,  2  Sawy.  231,  Fed.  Cas.  Xo.  5,883;  Re 
Ward,  12  Fed.  326;  Re  Ome,  1  Ben.  301. 
Fed.  Cas.  No.  10,581;  ThoniHB  v.  Western 
Car  Co.  149  U,  S.  95,  37  L.  cd.  063,  13  Sup. 
Ct.  Rep.  824;  Grand  Trunk  R.  Co.  v.  Cen- 
tral Vermont  R.  Co.  Bl  Fed.  56il;  Bowman 
V.  Wilson,  2  McCrary,  394,  12  Ked.  864; 
Solomons  v.  .\mcrican  BIdg.  t  L.  Aaso.  lit) 
Fed,  676;  Shawnee  County  v.  Hurley,  94 
C.  C.  A.  302,  ]6S  Fed.  92;  Tredf^er  Co,  v. 
Seaboard  Air  Line  R.  Co.  105  C.  C.  A.  501, 
183  Fed.  289. 

The  bankrupts  liaving  been  discharged  as 
of  the  date  of  the  filing  of  tlieir  petition  in 
bankruptcy  (November  6,  1907),  and  they 
and  their  trustees  having  pleaded  tlie  same. 
e«ch   discharge   is   a   complete   bar   against 

there  is,  as  pointed  out  in  the  earlier  note, 
a  somewhat  different  question  presented. 
However,  tliere  has  seemingly  been  but  one 
decision  since  the  compitation  of  tliat  note 
whicli  treats  tiie  question  of  the  right  to 
interest  where  the  assets  are  insuffieient  to 
pay  the  principal  of  the  indebtedness.  And 
that  case,  Seiton  v.  Dreyfus,  219  U.  S.  339, 
65  L.  ed.  244,  31  Sup.  Ct.  Rep.  2.'i6,  re- 
versing Be  Kessler,  103  C.  C.  A.  582,  180 
Fed.  070,  which  afflmed  171  Fed.  751  (both 
of  which  lower  court  decisions  are  set  out 
in  the  former  note),  holds  that  the  secured 
creditors  of  a  bankrupt  selling  their  se- 
curity aftT  the  filing  of  the  petition 
bankruptcv.  and  finding  the  proceeds 
L.R.A.1013B. 


a  recovery  by  appellants  of  interest  accru- 
ing after  the  filing  of  such  petition. 

United  States  v.  North  Carolina,  130  U. 
S.  210,  34  L.  ed.  338,  10  Sup.  Ct.  Rep.  920 ; 
Hanover  Nat.  Bank  v.  Moyaes,  180  U.  S. 
181.  49  L.  ed.  1113,  22  Sup.  Ct.  Rep.  857.     . 

!Mr.  J.  F.  Walters  also  for  respondents. 

Shelby,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

Tl>is  controversy  involves  the  disposition 
of  $88,432.81,  a  surplus  left  in  the  hands 
of  the  trustees  of  the  bankrupts  after  pay- 
ing the  principal  of  all  claims  proved  and 
allowed,  and  the  interest  tiiereon  up  to 
tlie  date  of  the  filing  of  the  petition  in  bank- 
ruptcy. The  contention  of  the  creditors  is 
that  interest  on  their  claims  accruing  sub- 
sequently to  the  filing  of  the  petition  should 
be  computed  and  paid  out  of  the  surplus, 
and  that  the  bankrupts  are  cntitli^  to  have 
returned  to  them  only  the  surplus  left  after 
paying  such  interest.  The  contention  of  the 
respondents  is  that  the  creditors  ai'e  entitled 
to  collect  only  the  principal  of  their  claims 
and  interest  to  the  date  of  the  filing  of  tlie 
voluntary  petition,  and  that  therefore  the 
entire  surplus  should  be  returned  to  the 
bankrupts.  The  referee  sustained  tlie  con- 
tention of  the  respondents,  and  the  district 
court  affirmed  the  referee's  decision  and  di- 
rected by  decree  that  the  trustees  pay  the 
entire   surplus   to   the   bankrupts. 

The  creditors  seek  to  review  and  reverse 
that  decree. 

The  record  presents  this  question  for  de- 
cision: Where  there  is  a  surplus  of  a  vol- 
untary bankrupt's  estate  after  the  payment 
of  alt  proved  claims  with  interest  thereon 
to  the  date  of  the  filing  of  the  petition, 
should  all  of  such  surplus  be  returned  to  the 
bankrupt,  or  shout d  it  be  first  applied  to 
the  payment  of  the  interest  wliicli  has  ac- 
crued on  the  claims  subsequently  to  tlie  fil- 
ing of  tiie  petition,  and  the  remainder  only 
be  returned  to  the  bankrupt? 

Section  03  of  the  bankruptcy  act  (act  July 
1,  1808.  chap.  .)41,  30  SUt.  at  I..  S62,  Coinp. 
Stat.    1013,    §   0647)    designates   the   debts 

aulTicient  to  pay  the  whole  amount  of  the 
claims,  are  not  entitled  to  apply  such  pro- 
ceeds, firat,  to  interest  accrued  since  the 
filing  of  the  petition,  then,  to  the  principal 
debt,  and  then  prove  for  the  balance,  al- 
though by  the  bankniptcy  act,  3  67d,  liena 
remain  unaffected  by  that  statute,  and  the 
value  of  securities  is  by  %  57h  to  be  deter- 
mined by  converting  them  into  money,  "ac- 
cording to  the  terms  of  the  agreement;"  but 
that  interest  and  dividends  accruing  upon 
pledged  securities  after  the  filing  of  the 
petition  in  bankruptcy  af^inst  the  obligor, 
may  be  first  applied  by  the  obligees  to  the 
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which  may  be  proved  and  allowed  against 
the  bankrupt's  oetute,  and  the  lirat  class  of 
debts  named  ia  described  as  follons:  ''A 
H.\ed  liability,  as  evidenced  hy  a  judgment  or 
an  instrument  in  writing,  absolutely  owing 
at  the  time  of  the  filing  of  the  petition 
against  him,  whether  then  payable  or  not, 
with  any  interest  (hereon  which  would  liave 
been  recoverable  at  that  date  or  with  h  re- 
bate of  interest  upon  such  as  were  not  then 
payable  and  did  not  bear  interest.'' 

And  g  05e  provides  tliat  "a  claimsut  shall 
not  be  entitled  to  collect  from  a  bankrupt 
estate  any  greater  amount  than  sliall  ac- 
crue pursuant  to  the  provisions  of  this  act." 

Relying  on  these  provisions,  the  respond- 
ents contend  that  only  such  claims  as  arc 
a  filed  liability  at  the  date  of  the  filing  of 
the  petition  can  be  proved,  and  that  no 
interest  can  be  proved  or  paid  except  that 
which  has  accrued  when  the  petition  is  nied. 

Ordinarily,  no  question  as  to  subsequently 
accruing  interest  can  arise,  for  it  is  a  very 
rare  occurrence  tliat  a  surplus  is  left  after 
paying  the  principal  and  interest  to  the 
.late  of  the  filing  of  the  petition.  When 
the  fund  is  inHUflicient  to  pay  the  whole 
amount  of  the  debts,  it  is  immaterial  be- 
tween creditors  holding  claims  tearing  in- 
terest at  a  uniform  rate  as  to  what  time 
interest  should  be  computed.  Tiie  bankrupt 
would  have  no  interest  in  the  question,  and 
it  is  unimportant  to  such  creditors  whether 
the  dividend  is  at  a  higher  or  lower  rate 
per  cent,  as  the  amount  received  by  them 
would  be  the  same.  That  tlie  interest  on 
all  interest- bearing  claims  slionid  be  com- 
puted to  the  same  time  is  necessary  to  se- 
cure an  equitable  distribution,  and  both 
state  insolvency  statutes  and  bankruptcy 
acts  usually  fix  a  time,  or  the  courts,  in  prac- 
tice, adopt  a  time.  Tile  pnrpoge  is  to  se- 
cure uniformity  and  an  equitable  distrilm- 
tion.  Tlie  provision  is  made  in  both  state 
insolvency  statutes  and  in  b;ini(ruptcy  laws 
as  a  rule  for  the  settlement  of  an  insolvent 
or  bankrupt  estate.  It  was  not  intended  to 
be  applied  to  a  solvent  estate.  It  was  not 
in  the  contemplation  of  Congress  that  n 
solvent  estate  woul<l  he  settled  in  the  bank- 
ruptcy courts.  In  involuntary  rawa.  the 
adjudication  is  only  had  when  an  net  of 
haiikiiiptey  Ims  been  committed  and  when 
the  estate  of  the  alleged  bankrupt  is  insol- 
vent; that  is,  "whenever  the  aggregate  of 
his  property  .  .  .  shall  not,  at  a  fair 
valuation,  be  snflieient  in  amcnnt  to  pay 
his  debts."  Bankruptey  act,  S  1-  The  vol- 
untary bankrupt  is  required  to  allcRc  in 
his  petition  "that  he  owes  debta  which  he 
is  unable  to  pay  in  full."  General  order  P8, 
form  1  (32  C.'C.  A.  xxxix.,  89  Fed.  xv.l. 
With  the  exception  of  property  exempt  un- 
der state  laws  from  liabilitv  for  debts,  the 
1..R.A.1915B, 


bankruptcy  act  provides  for  the  distrilju- 
tion  of  the  bankrupt's  entire  estate  among 
his  creditors.  The  only  referenet  in  the  act 
to  returning  any  of  the  estate  to  the  bank- 
rupt relates  to  unclaimed  dividends.  Divi- 
dends that  remain  unclaimed  for  six 
months  after  the  final  dividend  has  been  de- 
clared are  to  be  paid  by  the  trustee  into 
court;  and  dividends  unclaimed  for  one  year 
are,  under  the  direction  of  the  court,  U> 
be  diiitribiited  to  the  creditors  whose  elaima 
have  bi'en  allowed,  but  not  paid  in  full,  and, 
after  such  claims  "have  been  paid  in  full, 
the  balance  shall  be  paid  to  the  bankrupt." 
Bankniptey  act,  8  8<J- 

Thi9  section  relates  to  unclaimed  divi- 
dends  only.  It  shows  tliat  the  legislature 
intended  (exempt  property  and  costs,  and 
debts  having  priority,  being  excepted)  that 
the  entire  estate  should  be  divided  pro  rata 
aniong  tlie  creditors  by  the  declaration  of 
dividends.  When  a  dividend  is  unclaimed, 
it  provides  for  its  disposition. — it  is  to  go 
to  the  satisfaction  of  other  claims  till  they 
are  paid  in  full.  It  is  only  after  the  claims 
are  paid  in  full  that  ''the  balance  shall  be 
paid  to  the  bankrupt."  The  balance  meant 
in  not  R  snrpluB,  but  the  remainder  of  un- 
claimed dividends, — the  remainder  of  sums 
allolteii  to  creditors  who  have  failed  to 
claim  them;  the  remainder  after  satisfying 
in  full  the  elaima  of  other  creditors  who 
have  not  failed  to  claim  their  dividends. 
This  section  gives  no  authority  to  pay  a 
Mirplus  to  the  bankrupt  which  has  never 
been  embraced  in  a  declaration  of  dividends, 
and  it  shows  that  the  act  neither  contem- 
plates the  existence  nor  provides  for  the 
disposition  of  any  surplus  which  shall  not 
lie  embraced  in  the  declaration  of  dividends. 

Bnt.  nn  question  ably,  a  surplus  after  pay- 
ing in  full  all  debts,  including  nil  interest 
due  on  the  debts  accruing  before  and  sub- 
sequently to  the  filing  of  the  petition,  would 
equitably  l>elong  to  the  bankrupt,  and  no 
statute  would  be  needed  to  authori?*  the 
court  to  direct  its  payment  to  the  bankrupt. 

The  act  provides  (hat  any  person,  e\cept 
certain  corporations,  shall  be  entitled  to 
the  lienefits  of  the  act  as  a  voluntary  bank- 
rupt. Section  4a.  The  adjudication  on  a 
voluntary  petition  is  rr  parte,  and  the  cred- 
itors are  not  heard  to  conlest  it.  Ite  Carle- 
ton  (D,  C.l  115  Fed.  246;  Re  -lehu  ID.  C.) 
H4  Fed.  ii:l8.  Can  it  be  that  the  act  means 
that  a  voluntary  petitioner  may.  although 
solvent  in  tact,  stop  the  interest  on  his 
lel.ts,  while  collecting  by  the  trustee  the 
interest  on  his  assets;  and  that  he  may  ne- 
:omptish  this  in  an  ex  parte  proceeding 
which  bis  creditors  are  not  heard  to  resist! 
In  such  case,  if  the  contention  of  the  re- 
ipondents  is  to  prevail,  the  proceeding  may 
be  greatly   to  the  profit   of  the  bankrupts 
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after  paying  the  referee  and  trustees  tLe  i 
fees  aUowed  by  la«-.  The  extraordinary  re- 
sult would  be  that  s  delay  in  payment  aris- 
ing from  a  procwding  begun  by  the  debt- 
ors, and  which  the  creditors  were  pon'erieas 
to  reBiBt,  would  prevent  the  creditors  from 
collecting  interest  out  of  an  estate  able  to 
pa;  it,  when  the  general  rule  is  that  in- 
terest is  always  given  for  dclsy  in  payment. 
The  bankrupt's  estate  often,  aa  in  this  ease, 
may  consist,  in  the  main,  of  interest-bearing 
assets.  The  act  provides  that  the  trustee 
shall  account  for  and  pay  over  to  the  estate 
all  interest  received  by  him  u])on  the  prop- 
erty of  the  estate.  Section  47  (1).  Where 
the  settlement  is  delayed,  this  interest  may 
amount  to  a  large  sum.  A  construction  of 
the  act  that  would  give  it  to  the  bankrupt, 
and  leave  unpaid  interest  on  debts  due  from 
the  bankrupt,  would  seem  strsiigely  inequi- 
table. 

It  is  true,  as  a  j^^ineral  rule,  that  where 
property  of  an  insolvent  passes  into  the 
hands  of  the  court,  Bubsequently  accruing 
interest  is  not  allowed  Sfjainst  the  fund. 
Thomas  v.  Western  Car  Co.  1-i!)  U.  S.  B5, 
37  L.  ed.  803,  IZ  Sup.  Ct.  Rep.  824.  This 
principle  is  applied  as  between  creditors 
claiming  the  fimd.  It  is  properly  applicable 
doubtless,  in  some  cases,  in  favor  of  a  ilebtor 
who  has  been  enjoined  or  prcvente<l  from 
paying  e  debt  by  liti|;ntion  begun  by  a  cred- 
itor. But  in  this  case  there  is  no  dispute  be- 
tween creditors.  The  contest  is  between  the 
creditors,  and  the  debtors,  and  the  litigation 
was  begun  hy  the  debtors,  and  no  proceed- 
ing was  had  at  the  instance  of  others  to 
delay  payment. 

If  it  be  conceded  that  there  is  no  express 
provision  of  the  Htatiite  allowing  interest 
that  accrues  after  tlie  filing  of  the  petition 
to  be  paid  out  of  a  surplus,  the  statute  is 
certainly  silent,,  also,  aa  to  paying  such  sur- 
plus to  the  bankrupt  and  leaving  such  in- 
terest unpaid.  Under  the  goucral  rule  of 
law,  the  debtor  is  required  to  pay  interest 
up  to  the  time  he  pays  his  debt.  If  the 
bankruptcy  act  does  not  control,  the  general 
law  does. 

-As  said  by  Jenkins,  Circuit  Judge,  in  Re 
Kane,  C2  C.  C.  A.  CIB,  127  Fed.  552,  553: 
''A  court  of  bankruptcy  is  a  eotirt  of  equity, 
seeking  to  administer  the  law  according  to 
its  spirit,  and  not  merely  by  its  letter.'" 

Whether  the  bnnkrupts,  or  the  trustees 
acting  for  them,  move  the  court  ■ 
the  fund  to  be  paid  to  them,  they  should  be 
required  to  do  equity  by  paying  tlie  interest 
ilue  by  law  up  to  date.  Even  in  cases  where 
there  is  a  statute  making  usury  forfeit  all 
interest,  a  complainant  seeking  relief 
equity  from  usury  is  required  to  pay  legal 
interest. 

The   bankruptcy   act   of   March   2.    1S6i 
chap.  176,  14  Stat,  at  L.  517,  provided  that 
L.R.A.iei5B. 


all  debts  due  and  payable  at  the  time  of  the 
adjudication  of  bankruptcy  may  he  proved 
against  the  estate,  providing  for  a  rebate 
iterest  as  to  debts  existing,  but  not  pay- 
until  a  future  day.  Under  that  atat- 
to  secure  equitable  uniformity  in  the 
distribution,  interest  was  computed  to  the 
rame  time  on  each  claim.  When  a  question 
arose  betiveen  the  bankrupt  and  a  creditor 
18  to  the  payment  of  8uhHc>quently  accruing 
interest  out  of  a  surplus,  the  question  stood 
on  principle  just  as  it  stands  under  the  pres- 
ent bankruptcy  aot.  The  act  in  neither  case 
makes  express  provision  for  such  contin- 
gency. In  Re  Hngan,  (J  Ben.  407,  10  Xat. 
Bankr.  R^.  .383,  Fed.  Cas.  No.  5,893,  BUteh. 
ford.  District  Judge,  approved  a  decision 
of  the  register  holding  that  the  creditors, 
out  of  a  surplus  left  in  the  estate  after 
paying  the  claims  with  interest  up  to  the 
date  of  the  llling  of  the  petition,  were  en- 
titled to  collect  the  subsequently  accruing 
interest.  Bond,  Circuit  Judge,  in  Re  Bank 
of  N.  C,  12  Xat.  Bankr.  Reg.  130,  Fed.  Cas. 
No.  895,  likewise  held  that  tlie  creditors 
entitled  to  receive  tlie  subsequently  ac- 
ig  interest  out  of  a  surplus  fund.  Re 
Town,  8  Nat.  Bankr.  Reg,  40,  Fed.  Cns.  No, 
14,112,  decided  by  I.ongyear,  District  Judge, 
is  to  the  same  effect. 

The  same  question  has  arisen  under  the 
insolvency  laws  of  sci-eral  of  the  states. 

In  demons  v,  demons,  CB  Vt.  545,  548, 
33  Atl,  314,  315,  a  case  involving  the  eon- 
struction  of  an  insolvency  statute,  the  court 
said;  "It  is  true  the  statute  provides  that, 
upon  debts  subject  to  the  payment  of  inter- 
est,  interest  shall  be  computed  to  the  date 
of  filing  the  petition.  It  is  a  matter  of  con- 
venience that  a  time  should  be  fixed  for  that 
purpose,  and  the  time  chosen  is  as  conven- 
ient as  any;  Imt  the  statute  does  not  mean 
that  interest  shall  in  no  event  be  computed 
to  a  latter  date,  lor  obviously  it  should  be 
when,  for  instance,  the  assets  are  more  than 
enough  to  pay  the  face  of  the  debts  as  al- 

The  insolvency  statutes  of  other  states 
have  been  construed  in  the  same  way. 
Drown  v.  Ijimb,  6  Met.  203,  210,  211;  Wil- 
liams V.  American  Bank,  4  Met.  317;  Prich- 
ett  V.  Newbold,  1  N,  J,  Eq.  571.  Chancellor 
VV'alworth,  construing  the  New  York  statute, 
in  Re  Murray,  6  Paige,  204,  205,  said:  "In 
settling  the  tableau  of  distribution,  there- 
fore, the  interest  upon  those  debts  which 
bear  interest,  or  upon  which  it  is  recoverable 
as  damages,  upon  settled  legal  principles, 
should  be  computed  to  that  time  [the  date 
of  assignmenti^  and,  if  any  debts  are  not 
then  due,  and  whii-u  are  not  upon  interest, 
a  proper  discount  should  be  made.  As  to 
suhseqiient  interest,  if  the  debts  are  not  paid 
at  that  time,  and  the  fund  which  is  after- 
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wards  realized  bj  the  BBsignee  ia  more  tllan  i 
sufficient  to  pay  ttie  amount  thus  found 
due  at  the  time  of  the  assignment,  the  in-  j 
tereat  on  all  the  debts  subsequent  to  the  i 
assignment  should  be  paid  retabi]'  out  of 
the  surplus." 

In  Sexton  v.  Dreyfus,  216  U.  S.  339,  344, 
55  L.  ed.  244,  245,  31  Sup.  Ct.  Rep.  256, 
237,  Mr.  Justice  Holmes  aaid:  "We  take 
our  bankruptcy  system  from  England,  and 
we  naturally  assume  that  the  fundamental 
principles  upon  which  it  was  administered 
were  adopted  by  us  when  we  copied  the  sys- 
tem, somewhat  as  the  established  construc- 
tion of  a  law  goes  with  the  words  where 
they  are  copied  by  another  state." 

In  1743,  long  before  the  passage  of  our 
flrst  bankruptcy  act.  Lord  Chancellor  Hard- 
wieke,  in  Bromley  v.  Goodere,  1  Atk.  75,  con- 
sidered and  decided,  under  the  English  stat- 
utes, the  exact  question  involve<[  here.  It 
was  a  contest  between  the  creditors  and  the 
heirs  of  the  bankrupt  over  a  surplus.  The 
debts  had  been  paid  in  full,  principal  and 
interest;  the  interest  being  computed,  aa 
the  English  statute  required,  up  to  the  date 
of  the  commission.  The  creditors  claimed 
the  aubsequcntiy  accruing  interest  out  of  the 
surplus,  and  the  bankrupt's  heirs  claimed 
the  entire  surplus,  pleading  the  bankrupt's 
discharge.  The  lord  chancellor  held  that 
the  creditors  were  entitled  to  have  the  sub- 
sequently accruing  interest  paid  out  of  the 
surplus.  This  rule  was  approved  in  later 
English  eases.  Ex  parte  Mills,  2  Vea.  Jr. 
295:  Ex  parte  Clarke,  4  Ves.  Jr.  877. 

Blackntone  states  the  usual  Eugliph  rule 
to  be  that  all  interest  on  debts  shall  ceaae 
from  the  time  of  issuing  the  commission, 
yet,  in  ease  of  a  surplus  left  after  payment 
of  every  debt,  such  interest  shall  again  re- 
vive.   2  Bl.  Com.  488. 

The  facts  are  not  very  clearly  and  fully 
stated  in  Re  John  Osborn's  Sons  t  Co.  26 
L.R.A.(N.S.l  887,  100  C.  C.  A.  392,  177  Fed. 
184;  but  the  statement  is  sufficient  to  show 
that  certain  claims  based  on  accounts 
been  proved  against  the  bankrupt's  estate 
and  paid  in  full  by  dividends,  and  that  the 
controversy  was  as  to  whether  a  surpli 
should  be  paid  to  the  bankrupts  or  be  u^ed 
in  paying  interest  on  the  claims,  including 
interest  which  accrued  subsequently  to  the 
allowance  of  the  claims.  The  court,  decid 
ing  that  the  proof  and  allowance  of  thi 
claims  were,  in  effect,  judgments,  held  tJiat 
they  were  entitled  to  be  treated  as  judg- 
ments, and,  as  such,  interest  accruing  both 
before  and  after  their  allowances  should  be 
paid  on  the  claims.  And  National  Bank 
V.  Mechanics'  Not.  Bank,  94  U.  S.  437,  24 
L.  ed.  170,  is  cited  as  sustaining  this 
L.R.A.ini,iB. 


by  analogy.  The  Osbom  Case  is  ttie  only 
one  to  which  our  attention  has  been  called. 
involving  the  distribution  of  a  surplus,  that 
has   arisen    under   the   present   bankruptcy 

is  said  that  the  subsequently  accruing 
interest  should  not  be  paid  because  it  has 
■  been  proved  as  a  debt.  We  do  not 
think  this  objection  is  sound.  The  proof 
I  interest-bearing  claim  is  proof  of  the 
interest  collectable  on  such  claim.  Interest 
an  incident  of,  or  a  part  of,  the  debt,  and 
1  separate  proof  of  it  is  required. 
The  fact  that  the  surplus  to  be  distrib- 
uted arises  from  the  individual  estates  of 
the  partners  does  not  affect  the  question; 
for  it  ia  expressly  provided  by  g  5f  of  the  act 
that  "should  any  surplus  remain  of  the 
property  of  any  partner  after  paying  his 
individual  debts,  such  surplus  shall  be  add- 
1  the  partnership  assets  and  be  applied 
to  the  payment  of  the  partnership  debts." 
is  argued  that  the  respondents,  having 
been  discharged  in  bankruptcy,  are  protected 
by  the  discharge  from  the  payment  of  the 
interest  claimed.  Tlie  discharge  ordinarily 
operates  to  relieve  the  bankrupt  of  further 
lability;  hut  it  does  not  relieve  the  fund 
n  the  handa  of  the  trustees,  nor  affect  in 
iny  way  the  claim  that  creditors  may  have 
,0  the  fund.  It  is  a  trust  fund  held  by  the 
trustees  for  administration  under  the  direc- 
tion of  the  court,  wliolly  unaffected  by  the 
discharge  of  the  bankrupts.  Bromley  v. 
Goodere,  1  Atk,  75,  SO. 

The  statute  contains  no  express  provision 
that  answers  the  question  involved  in  thia 
:ase.  There  is  in  court  a  fund  amounting 
to  $88,432.81.  The  court  must  give  direc- 
tions as  to  its  disposition.  Whether  we  are 
governed  by  the  apparent  intention  of  Con- 
gress as  shown  by  the  general  purpose  of 
the  bankruptcy  law,  or  by  the  general  prin- 
ciples of  equity,  the  result  would  be  the 
same.  The  bankrupts  should  pay  their  debts 
in  full,  principal  and  interest  to  the  time 
of  payment,  whenever  the  assets  of  their 
estates  are  suflicient.  The  balance  then  re- 
maining should  be  returned  to  the  bank- 
rupts. 

Tlie  petition  for  revision  is  allowed,  and 
the  decree  of  the  District  Court  is  reversed, 
with  directions  to  distribute  the  fund  in 
conformity  with  the  foregoing  opinion  of 
this  court. 

Petition  for  rehearing  denied. 

Petition  tor  a  writ  of  certiorari  denied  by 

the  Supreme  Court  of  the  United  States. 
February  2,  1914.  232  U.  S.  723,  58  I.  ed. 
815,  34  Sup.  Ct.  Rep.  479. 
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(115  C.  C.  A.  37,  195  Fed.  35.) 

Trademark  ^  placing  on  sign. 

1.  The  placing  upon  a  eisn  intended  to 
designnte  the  proprietor  of  the  buHineaa 
conducted  at  the  place  where  the  aign  is 
placed,  of  a  svmbol  which  another  had 
adopted   as   a   trademark   to   deeignate   the 

firoduct  of  bia  manufacture,  is  not  an  in- 
ringement  of  such  trademark. 
Coaru  —  Federal  —  jmrlsdlctlon  —  un- 
fair trade. 

2.  A  Federal  court  has  ao  jurisdiction  of 
a  suit  brought  between  citizens  of  the  Bame 
slate  to  restrain  unfair  trade. 

(SanboTD,  Circuit  Judge,  disaents,) 

(March  22,  1912.) 


APPEAL  bv  defendant  from  an  order  of 
the  Circuit  Court  of  the  United  States 
for  the  Eastern  Diatrict  of  Missouri  enjoin- 
ing tile  alluged  infringement  of  a  trademark 
by  its  use  on  a  aignboard.    Reveraed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Sanborn  and  Adame,  Cir- 
cuit Judges,  and  Wm.  H.  Munger,  District 
Judge. 

ilr.  Cliariea  P,  Krone,  with  Mr.  James 
A.  Carr,  for  appellant. 

Mr.  AI|>lionao  Howe,  with  Mr.  James 
L.  HopklnN,  for  appellee: 

The  act  ia  constitutional. 

Lawrence  Mfg.  Co.  v.  Tennessee  Mfg.  Co. 
138  U.  S.  537,  548,  34  L.  ed.  997,  1004,  II 
Sup.  Ct.  Rep.  3B«;  Cohen  v.  Virginia,  « 
Wheat.  284,  393,  5  L.  ed.  257,  288;  Trade- 
Mark  Cases,  100  U.  S.  82,  95,  25  L.  ed.  .150, 
552;  Covington  *  C.  Bridge  Co.  v,  Ken- 
tucky, 154  U.  S.  204,  218,  38  L.  ed.  !lfi2, 
0Q9,  4  Inters,  Com.  Rep.  64B,  14  Sup.  Ct 
Rep.  1087;  Reilley  v.  United  SUtes,  40  C. 
C.  A.  33,  106  Fed.  BOB. 


Xote.  —  Vne  of  anotker'a  trademark,  or 
tualgnia  not  lerhnicallif  a  trademark, 
for  advertising  purposes  aa  Infringe- 
ment or  unfair  cotnpetlton. 
It  is  not  intended  to  cover  in  this  note 
the  question  as  to  the  protection  of  a  trade- 
mark   from    infringement    generally.      This 
note   ia   confined    to   the   question   whether 
or  not  the  use  of  another's  mark  or  name, 
not   a  technical   trademark,   constitutes   an 
infringement  or  unfair   competition,  where 
the  use  complained  of  is  by  advertising  dia- 
conneeted   from   its   use   on   any   article   ol 
merchandiee. 

Where  mark  or  name  not  attached  to 
original   article  by  user. 

The  question  a  a  to  protection  against 
unfair  competition  has  been  covered  gener- 
aiiv  in  the  following  notes:  8  L.R.A. 
(itf.S.)  1153  (right  to  protection  againat 
uBe  of  a  particular  number)-,  19  L.R.A. 
(X.S.)  209  (protection  against  use  of  simi- 
lar deaigii,  Bhell,  or  pattern  not  protected 
by  patent)  ;  2fl  L.R.A,(N.S.)  73  (protection 
of  uae  of  geographical  name);  16  L.R.A. 
(N.S. )  550  (protection  of  name  capable  oC 
becoming  trademark  on  expiration  of  copy- 
right or  patent)  ;  1  L.R.A.(X.S.)  ti60  (limi- 
tation 01  right  to  use  one's  own  name  as 
tradename). 

Few  cases  have  been  found  involving 
the  question  decided  in  Diedexicu  v.  W. 
SCnNElDEg  WnOLESAtB  WlSB  4  LiQuoa  Co. 
whether  the  user  of  a  mark  for  advertiaing 
purpoees  ia  the  manner  in  which  it 
was  used  and  applied  in  that  case 
can  claim  protection  against  ita  uae 
by  another  for  advertising  purpoaea  on 
the  ground  that  the  mark  constituted  a 
technical  trademark  and  the  uae  complained 
of  constituted  an  infringement  thereof.  It 
Is  conceded  that  the  mark  was  entitled  to 
L.B.A.1015B. 


protection  on  tlie  ground  of  unfair  com- 
petition, but  on  jurisdiction  a!  grounds 
relief  of  thia  character  is  denied.  I'he 
dissenting  opinion  is  based  upon  the  groan<l 
that  the  complainant  had  a  technical  trade- 
mark in  the  numerals  used,  and  hence  the 
use  complained  of  constituted  an  infringe- 
ment. It  is  obvious  that  if  the  numerals 
did  not  constitute  a  technical  trademark, 
the  use  of  them  by  another  would  not 
constitute  an  infringement  even  though  it 
did  amount  to  unfair  competition.  The 
dissenting    opinion    in    Diederich    v.    W. 
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Co,  holds  that  under  the  pleadinga  in 
that  cose  the  numerals  in  question  con- 
stitued  a  technical  trademark;  but  where 
thia  question  has  been  presented,  uninflu- 
enced by  any  admissions  in  the  pleadings,  it 
has  been  held  that  the  mere  use  of  a  name 
or  mark  in  advertisements,  circulars,  etc., 
where  not  attached  to  any  commodity, 
did  not  give  the  user  a  technical  trademark 
in  the  name  or  mark  used,  and  hence  he 
was  not  entitled  to  have  the  same  protected 
against  Use  by  a  competitor,  on  the  ground 
that  the  name  or  mark  constituted  a  trade- 
mark am!  the  uae  was  an  infringement 
thereof. 

llius  in  Rggers  v.  Hink,  63  Cal.  445,  40 
Am,  Rep.  96,  it  is  held  that  a  sign  by  a  re- 
tail saloon  dealer  to  descritie  the  beverage 
sold  by  him  cannot  be  protected  as  a  trade- 
mark against  a  similar  use  by  other  saloon 
dealers. 

And  in  Consumers'  Co.  v.  Hydrox  Chemic- 
al Co.  40  App.  D.  C,  284,  holding  that  merely 
spending  money  in  advertising  to  pop- 
ularize a  certain  mark  did  not  give  to  the 
advertiser  a  right  to  the  exclusive  use  of 
the  mark,  it  ia  said  that  a  trademark  ia 
not  acquired  by  the  invention  or  discovery 
of  a  word  or  eymbol  or  by  advertisement, 
but  it  only  i>ecomes  a  trademark  by  attach-. 
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Appellant's   sign 
tradem&Tk  act. 

Walker  v.  Alley.  13  Grant,  Ch.  (U.  C.) 
360. 

W.  U.  Mun^rer,  District  Judj^,  delivered 

Ibe  opinion  of  the  court; 

This  suit  was  brought  by  appellee,  as 
complainant,  to  enjoin  the  infringement  of 
a  trademark.  Prom  the  granting  of  a  tem- 
porary order  of  injunction,  Diederich,  the 
defendant,  has  appealed  to  this  court. 

It  appears  that  the  Schneider  Wholesale 
Wine  J:  Liquor  Company  has  a  registered 
trademark,  cousisting  of  the  arbitrary  num- 
bers "SOS,"  applied  to  whiskies;  that  the 
defendant,  who  was  formerly  a  atockliolder 
and  oHicei  in  tlic  Schneider  Company,  hav- 
ing it  or  afii.ting  it  to  a  certain  article  of 
merchandise. 

And  ace  Guth  Chocolate  Co.  v.  Guth,  215 
Fed.  750,  holding  that  a  trademark  must 
be  in  some  way  attached  or  adixed  to  the 
goods  to  1>e  designated  by  it,  or  to  the  pack- 
ages in  which  tbey  are  sold,  and  the  exclu- 
sive right  to  it  may  be  secured  in  no  other 

in  Gerner  Stove  Co.  v.  Art  Stove  Co, 
ao  C.  C.  A.  9,  150  Fed.  141,  it  is  held  that 
one  retailer  of  stoves  in  his  advertising 
may  uxe  tiie  term  "twentietii  century,"  as 
applied  to  the  construction  of  the  fire  pot, 
althoup;h  another  company  also  sells  a 
stove  containing  a  lire  pot  which  he  desig- 
natea  as  a  twentieth  century  fire  pot,  the 
term,  however,  not  being  af1i\ed  upon  or  at- 
taclied  to  their  stovea  or  Hre  pota,  and 
hence   not   constituting  a   trademark. 

And  it  has  been  iield  that  the  mere  use 
of  a  term  for  advertising  purposes  gives 
the  iiiier  no  rights  therein  which  were  vi- 
olated by  the  use  by  another  for  advertis- 
ing purposes.  Thus,  in  \\'entminster  Laun- 
dry Co.  v.  Hesse  Envelope  Co.  174  Mo,  App. 
238,  13«  S.  W.  767,  a  company  in  order 
to  advertise  its  business  used  a  certain 
striking  combination  of  words  in  a  blind 
advertisement  inserted  in  difTerent  news- 
papers, intending,  after  having  sufliciently 
excited  public  curiosity,  to  complete  the 
advertisement  by  a  reference  to  its  business. 
In  this  regard,  however,  it  was  anticipated 
by  another  company  which  made  use  of  the 
combination  of  the  words  in  advertising 
its  business.  This  conduct  on  the  part  of 
the  latter  company  was  held  not  to  render 
them  liable  to  the  former  company. 

But  where  the  use  complained  of  is  by 
a  competitor,  and  such  use  tends  or  may 
tend  to  mislead  tlie  public  as  to  the  person 
or  company  referred  to  in  the  advertlBe- 
ments,  such  use  by  a  subsequent  user  will 
amount  to  unfair  competition.  TIius,  where 
an  auctioneer  of  real  estate  in  his  advertise- 
ments in  newspapers  for  many  years  used 
a  certain  emblem  In  combination  with  other 
devices,  a  competing  auctioneer  was  re- 
Htrained  from  making  a  similar  use  of  an 
Imitative  emblem,  although  used  in  combi- 
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ing  disposed  of  bis  interest  therein,  engaged 
in  the  saloon  business  by  himself,  and 
placed  upon  the  front  of  his  saloon,  or 
aalooDB,  the  following  signs: 

"A.  Diederich, . 

The  Originator  of 

«05." 

"Kay -Dee-Liquor  Co. 

A.  Diederich 

The  Originator 

of  905 

Mgr." 

"A.  Diederich, 

S03 

The  Originator  of." 

Tiie  bill  contained  an  allegation  as  fol- 
lows:     "Tliat  the  defendant  is  engaged   in 

nation  with  other  and  dilTerent  devices  none 
of  which  was  imitative  of  the  plaintifTs. 
here,  however,  the  use  of  the  emblem 
alone  was  calculated  to  and  had  deceived 
people,  who  believed  the  defendant's  ad- 
vertisements to  he  the  complainant's.  John- 
son v.  Hitchcock,  3  N.  Y.  Supp.  8B0. 

In  Hopkins  Amusement  Co.  v,  Frohman, 
202  III,  641,  87  K.  K.  391,  where  the  term 
"Sherlock  Holmes"  was  used  to  designate 
a  play  dramatized  from  a  book  of  which 
the  dramatizers  were  t)ic  autliors,  this  term 
being  used  to  designate  the  principal  flgure 
of  the  book,  tlie  use  of  the  same  term  to 
designate  and  adi  ertise  anotiier  play  was  en- 

In  Busch  V.  Gross,  71  X.  J.  £q.  308,  64 
Atl.  734,  the  use  of  a  name  on  a  sign  in- 
dicating tlie  name  of  a  hotel  is  restrained 
where  a  similar  name  ban  for  a  long  period 
of  time  been  used  by  anotiter  liotel  man  to 
designate  his  hotel,  the  two  hotels  being  in 

Where  not  attached  to  article  bj  subsequent 

A  distinction  between  the  use  of  a  trade- 
mark to  designate  competing  goods  and  its 
use  in  advertisements  of  competing  goods  is 
pointed  out  in  New  Vork  Mackintosh  Co,  v. 
Flam.  198  Fed.  571.  In  tliis  case  the  de- 
fendant was  held  not  guilty  of  infringing 
the  plaintilT's  trademark,  a  picture,  by 
using  an  exact  copy  of  it  on  their  cards, 
letter  heada,  etc.  The  court  said  that 
this  picture  was  such  a  complete  reproduc- 
tion of  the  plaintiff's  trademark  that  it 
would  clearly  have  infringed  it  if  it  had 
been  attached  to  the  defendant's  goods  or 
to  the  boxes  in  wiiieh  they  were  ahipped. 
After  pointing  oat  that  a  trademark  is 
something  attaclied  to  the  goods  or  the  re- 
cepticals  containing  them  which  the  buyer 
sees  and  by  which  the  goods  become  known 
to  the  buyer,  the  court  continued,  "It  seems 
strange  that  the  defendants  should  have 
copied  this  trademark  on  their  business 
paperi".  and  should  have  abstained  from 
attaching  it  to  their  goods:  but  such  a 
use  of   it   on   their   bu^ine^s   papers,   while 
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jnteratftte  commeri^e,  and  lias  sold  and 
ebipp^d  merchandise,  sold  by  him  by  reason 
of  said  deceptive  use  of  your  orator's  trade- 
mark, to  customers  residing  in  tbe  istate  of 
Illinois  and  claeuhere.'' 

This  allegation  does  not  allege  that  tlie 
merchandise  which  he  sold  to  customers  re- 
siding in  the  state  of  lllinoia  had  placed 
thereon,  or  upon  the  wrapper,  or  in  any 
way  connected  with  such  merchandise,  the 
trademark  "!)03,"  and  there  is  nothing  in 
the  proofs  to  that  effect. 

In  what  are  designated  as  the  Trade - 
Mark  Cases.  100  U.  S.  82,  25  L,.ed.  5j0,  it 
was  held  that  Congress  only  possessed  pow- 
er to  grant  a  trademark  for  use  in  com- 
merce among  tlie  states,  foreign  nations 
and  Indian  tribes. 


]  ihe  act  of  1005  (33  Stat,  at  L.  724,  chap. 
5S2,  Comp.  Stat.  1013,  §  9495),  1st  section, 
is  in  part  as  follows :  "That  the  owner  of 
B.  trademark  used  in  commerce  with  foreign 
nations,  or  among  the  several  states,  or 
with  Indian  tribes,  provided  such  owner 
shall  be  domiciled  within  the  ten'itory  of 
the  United  States,  or  resides  in  or  is  lo- 
cated in  any  foreign  country  which,  by 
treaty,  convention,  or  taw,  affords  similar 
privileges  to  the  citizens  of  the  United 
States,  may  obtain  registration  of  sucli 
trademark  by  complying  with  the  following 
requirements:  First,  by  filing  in  the  Patent 
OSice  an  application  therefor  in  writing, 
addressed  to  the  Commissioner  of  Patents, 
signed  by  the  applicant,  specifying  his 
name,  domicil,  location,  and  citizenship,  the 


affording  atrong  proof  of  unfair  com  po- 
tion in  trade,  is,  in  my  opinion,  no  proof 
of  infringement  of  the  trademark," 

Where  the  infringment  complained  of  is 
the  us«  in  an  advertisement,  of  another's 
trademark,  if  the  use  is  temporary  merely, 
and  is  diacontioued  as  soon  as  the  naer  as- 
certains that  another  has  a  trademark 
right  thereto,  a  temporary  injunction  will 
not  issue  imless  it  also  appears  that  there  is 
danger  of  the  use  being  continued.  Water- 
prooling  Co.  v.  Neal  Farnham,  188  Fed,  079. 

In  New  York  Mackintosh  Co.  v.  Flam, 
supra,  in  refusing  to  protect  the  term  "Best- 
vette"  as  a  trademark  from  infringement 
liT  the  use  of  a  similar  term  in  advertise- 
m^ts  by  a  competitor,  the  court  said  that 
"no  dealer  can  be  prevented  from  asserting 
by  an  advertisement  printed  on  the  booiIb, 
or  in  any  other  manner,  that  his  goods  are 
the  best,  or  the  best  yet,  or    the  very  best." 

Relief  in  this  class  of  cases,  however, 
baa  been  granted  on  the  ground  that  the 
use  complained  of  constituted  unfair  com- 
petition. 

Thus,  in  Hartzler  v,  Goshen  CImrn  4 
Ladder  Co.  —  Ind.  App.  — ,  104  N.  E.  34, 
a  corporation  is  held  guilty  of  unfair  com- 
petition in  adopting  and  using  as  its  Cor- 
porate name  n  name  that  a  competing  com- 
pany used  to  designate  its  goods,  where 
defendant  company  used  this  name  in  its 
circulars  and  advertisements  in  a  manner 
calculated  to  deceive  the  public  as  to  tlie 
origin  and  ownership  of  the  goods. 

In  Collier  v.  Jones,  06  Misc.  07,  120  N. 
Y.  Supp.  091.  a  rival  publishing  company 
was  restrained  from  advertising  the  publi- 
cation and  sale  of  a  set  of  books  designated 
as  "Dr.  Eliot's  Five  Foot  Shelf,"  where  that 
name  Iiad  already  been  adopted  and  was 
being  used  by  another  publishing  company 
U>  designate  a  set  of  books  published  and 
sold  by  it  whieh  had  been  selected  by  Dr. 
Eliot. 

And  see  Dr.  Peter  H.  Kahrncv  ft  Sons 
Co.  V.  Huminer.  82  C.  C.  A.  021.  \r,3  Fed. 
735,  holding  that  the  advertisements  by  a 
competing  company  of  a  patent  medicine 
under  substantially  the  same  name  as  that 
adopted  and  used  by  another  company  to 
L.R.A.1015B. 


designate  its  patent  medicines  constituted 
unfair  competition.  In  this  case  the  name 
was  used  both  in  advertising  and  on  bot- 
tles of  the  defendant,  and  the  court  makes 
no  distinction  between  the  use  of  the  name 
on  bottles  and  in  advertising. 

Where    no   exclusive    right    to    use    name: 


at  L.  724,  chap.  502,  Comp.  Stat.  1013.  g 
948.^,  permitting  the  recording  as  trade- 
marks of  names  which  have  been  in  actual 
and  exclusive  use  as  trademarks  for  ten 
years,  but  which  at  common  law  could 
not  be  appropriated  as  technica!  trade- 
marks. It  is  here  pointed  out  that  the  ef- 
fect of  this  statute  is  not  to  preclude  a  per- 
son having  tlie  same  family  name  as  that 
recorded  as  a  trademark  under  this  statute. 
from  using  the  same  in  connection  with  a 
competing  business,  but  it  only  prevents 
him  from  so  using  his  name  as  to  confu!<e 
and  deceive  the  public  as  to  the  origin  or 
ownership  of  tlie  goods,  and  while  the  ques- 
tion of  tile  use  of  tlie  same  name  and  adver- 
tising is  not  raised,  it  seems  reasonably 
clear  from  the  reasoning  of  the  court  that 
the  registration  of  the  trademark  would  not 
preclude  its  use  by  another  in  circulars  and 
other  advertising  not  tending  to  mislead  as 
to  the  origin  and  ownership  of  the  article 
--■ — ''ised.      Upon    this    point    it   is    said: 


■Wher 


the  r 


of  I 


person  having  the  same  name  and  using  it 
in  his  own  business,  although  dealing  in 
similar  goods,  would  not  be  an  infringer. 
provided  that  the  name  was  not  used  in  a 
manner  tending  to  mislead,  and  it  was  clear- 
ly made  to  appear  that  the  goods  were  liis 
own,  and  not  those  of  the  registrant." 

The  general  question  as  to  the  right  of 
competitors  having  the  same  family  name 
each  to  use  it  to  designate  their  goods  is 
discussed  in  the  notes  in  1  L.  R.  A.lN.S.) 
660,  and  28  L.R.A.{N.S.)  334.    It  is  intend- 
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class  ot  merchandise  and  the  particular  de- 
scription of  goods  comprised  in  such  class 
to  which  the  trademark  is  appropriated ; 
a  description  of  the  trademark  itself,  and  a 
statement  of  the  mode  in  which  the  same 
is  applied  and  affixed  to  goods,"  etc. 

It  will  be  ohser\-ed  that  this  section  con- 
templates  tliat  the  trademark  is  to  be  af- 
fixed to  the  goods  wbicli  are  used  in  tlie 
commerce  specified,  as  it  requires  the  appli- 
cant, in  his  application  for  a  trademark, 
to  give  not  only  a  description  of  the  trade- 
mark itself,  but  "a  statement  of  the  mode 
in  which  the  same  is  applied  and  aflixed  to 


Section  16  of  the  enactment  provides: 
"Any  person  who  shall,  without  the  consent 
of   the   owner   thereof,   reproduce,   counter- 


feit, cop  J,  or  colorehly  imitate  any  such 
trademark  and  aSi.v  tlie  same  to  merchan- 
dise of  substantially  the  same  descriptive 
properties  as  those  set  forth  in  the  regis- 
tration, or  to  labels,  signs,  prints,  packages, 
wrappers,  or  receptacles  intended  to  be 
used  upon  or  in  connection  with  the  sale 
of  merchandise  of  substantially  the  same- 
descriptive  properties  as  those  set  forth  in 
such  registration,  and  shall  use,  or  shall 
have  used,  sucli  reproduction,  counterfeit, 
copy,  or  colorable  imitation  in  commerce 
among  the  several  states,  or  with  a  foreign 
nation,  or  with  the  Indian  tribes,  shall  be 
liable  to  an  action  for  damsgeH  therefor  at 
the  suit  of  the  owner  tbercof,"  etc. 

Complainant  bases  its  riglit  to  an  injunc- 
tion tipon  the  fact  that  the  signs  above  men- 


cd  herein  to  take  up  the  one  phase  of  the 
([uestion  as  to  the  right  of  the  subsequent 
user  to  use  the  family  name  to  advertise  his 
goods,  and  tlie  limitations  upon  such  use. 
In  general  it  may  be  said  that  while  there 
la  no  exclusive  right  to  the  use  of  a  family 
name,  and  the  original  user  is  not  entitled 
to  protection  against  any  confusion  arising 
from  the  mere  use  of  the  name  by  another 
of  the  same  name,  nevertheleiiB,  the  original 
user  is  entitled  to  be  protected  from  any 
confusion  that  may  arise  from  the  use  of 
the  name  in  a  manner  calculated  to  confuse 
and  deceive  the  public  as  to  the  origin  of 
the  goods  or  business  with  reference  to 
which  it  is  used.  Howe  Scale  Co,  v.  Wjc- 
koff,  Seamans  &  Benedict,  ]I>8  U.  S.  118,  4!) 
h.  ed.  072.  25  Sup.  C(.  Rep.  609. 

As  applied  to  the  specific  question  under 
consideration,  it  has  been  held  that  an  in- 
junction against  using  any  name,  mark, 
or  advertisement  indicating  that  the  party 
complained  ot  is  the  successor  of  the  origi- 
nal user  of  the  name,  or  that  its  goods  are 
the  product  of  such  user  or  its  successors, 
will  be  granted  a  company  which  succeeds 
by  purchase  the  original  user  of  the  name 
which  was  the  family  name  of  such  user; 
hut  the  stockholders  of  the  original  company 
bearing  such  family  name,  who  have  the 
right  to  engage  in  this  business,  will  not  be 
enjoined  from  using  their  name  in  connec- 
tion with  their  business  except  as  indi- 
cated. Donnoll  v,  Herring-Hal  I -Marvin  Safe 
Co.  208  U.  S.  287,  52  L.  ed.  481,  28  Sup.  Ct. 
Rep.  288, 

A  member  of  a  partnership  selling  his 
interest  in  a  partnership  business  operated 
under  his  name  has  been  held  entitled  to  re- 
engage in  a  competing  business  and  to  use 
his  name  on  signs  and  posters  in  designating 
Haid  business.  Wright  Restaurant  Co.  v. 
Wright,  74  Mash.  230,  133  Pac.  464. 

And  in  World's  Dispensary  Medical  Asso. 
V.  Pierce,  203  N.  Y.  418,  96  N.  E.  738,  a 
company  engaged  in  manufacturing  different 
proprietary  medicines  under  the  name  of  Dr. 
Pierce's  Family  Remedies,  or  similar  names, 
was  held  entitled  to  restrain  another  per- , 
son  by  the  name  of  Pierce,  but  not  a  doc- 
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tor,  from  using  the  name  "Dr.  Pierce"  in 
designating  different  and  distinct  propri- 
etary me'licincH  which  he  sold. 

It  is  the  duty  of  a  subsequent  user  of  k 
family  name  to  warn  t)ie  public  tliat  bis 
goods  are  not  those  of  the  original  user  of 
the  name,  but  this  rule  does  not  go  to  the 
extent  of  making  it  impracticable  for  him 
to  use  his  name  in  trade.  In  performing  hia 
duty  to  warn  the  public,  however,  he  should 
lay  aside  hia  character  as  an  advertiser,  and 
unequivocally  point  out  that  the  goods  ad- 
vertised are  not  tliose  of  the  original  user 
of  the  name.  And  this  is  true  although  in 
performing  this  duty  he  will  be  compelled  to 
advertise  the  original  user's  business.  Stix, 
B,  t  F.  Drv  Goods  Co.  v.  American  Piano 
Co.  127  C.  C.  A.  639,  211  Fed.  271. 

In  Gordon  Hollow  Blast  Grate  Co.  t.  Gor- 
don, J42  Mich.  488,  105  N.  W.  1118,  it  is 
held  that  after  a  patentee  has  sold  his  pat- 
ent and  the  business  of  manufacturing  the 
patented  article  conducted  under  his  name, 
be  may  continue  the  manufacture  of  any 
subsequent  patents  of  a  competing  article, 
and  he  may  advertise  that  he  manufactures 
such  competing  article  under  later  patents, 
but  he  must  also  point  out  in  an  ef|ually 
prominent  statement  that  the  later  company 
he  is  connected  with  is  distinct  from  and 
has  no  connection  with  the  original  com- 
pany. 

And  where  the  patentee  of  an  article  pro- 
cured the  organization  of  a  corporation  in 
which  he  was  a  large  stockholder  for  the 
manufacture  and  sale  of  the  article,  and  his 
name  was  adopted  as  the  name  of  the  cor- 
poration, and  the  articles  were  also  marked. 
sold,  and  advertised  under  his  name,  it 
has  been  held  that  he  cannot,  after  having 
sold  his  interest  in  the  corporation,  manu- 
facture and  sell  under  his  name  a  competing 
article  under  patents  issued  to  him.  He 
was,  however,  permitted  to  advertise  the 
article  under  hia  patent,  providing  that  he 
indicated  in  type  equally  as  prominent  that 
he  was  distinct  from  and  had  no  coonectloa 
with  the  original  company.  Penberthy  In- 
jector Co.  V,  Lee,  120  Mich.  174,  78  «.  W. 
1074. 
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tioned,  placed  upon  the  buildings  in  which 
he  conductfNl  hie  aaloona,  were  an  iafringe- 
jneot  of  its  trademiik.  The  inquiry  then 
naturally  presents  itself  whether  compUio- 
ikDt  has  a  trademark  iu  a  sign  placed  upon 
a  building,  Bimply  indicating  that  goods  of 
ft  certain  character  were  sold  at  that  place. 
In  2S  Am.  k  Eng.  Enc.  Law,  2d  ad. 
p.  352,  it  is  said:  "It  is  essential  to  the 
validity  of  a  trademark  ae  aucb  that  there 
shall  be  some  actual,  physiical  connection 
between  the  goods  and  the  mark,  su  that 
the  mark  go«s  with  thi!  goods  into  the  mar- 
ket. Words,  marks,  or  symbols,  used  in 
advertisements,  circulars,  and  other  similar 
vays,  but  not  actually  affixed  to  the  goods, 
*te  not  valid,  teclinical  trademarks.  It  is 
tuSicieut  if  the  mark  ia  affixed  either  upon 


the  goods  themselves,  or  upon  the  box  or 
wrapper  containing  them,  or  in  some  other 

way  physically  attached  '  to  the  goods. 
Words  not  actually  affixed  to  the  ((OodB 
frequently  constitute  tradenames,  and  are 
protected   as  such  a^inst   unfair   competi- 

In  Hazeltoo  Boiler  Co.  v.  Hazelton  Tripod 
Boiler  Co.  142  III.  494,  30  N.  E,  339,  it  was 
said;     "A  trademark  owes  its  existence  tu 

the  fact  that  it  is  actually  affixed  to  a 
vendable  commodity." 

In  (lakes  v.  St.  I^iuis  Candy  Co.  146  Mo. 
391,  48  S.  W.  467,  it  is  said:  "A  trade- 
mark which  is  not  in  some  manner  attached 
or  afTixed  or  stomped  on  the  article  indicated 
by  it  involves  a  contradiction  in  itself,  the 
idea  of  some  distinctive  brand  or  mark  bc- 


And  in  Dr.  A.  Reed  Cushion  Shoe  Co.  v.  1 
Frew,  81)  C.  C.  A.  577,  162  Fed.  887,  it  is  | 
held  that  where  a  patrated  article  was  sold  , 
under  the  name  of  the  patentee,  and  the 
latter  thereafter  sells  bis  interest  in  the 
manufacturing  company  and  in  the  produc- 
tion and  sale  of  the  article,  but  does  not 
include  the  exclusive  right  to  use  his  name, 
he  may  advertise  a  competing  article  by 
repreaenting  that  such  article  is  manufac- 
tured under  patents  later  than  those  em- 
bodied in  the  original.  But  he  must  also 
point  out  that  the  article  is  uot  the  original 

In  Hotel  Claridge  Co.  y.  George  Rector, 
164  App.  Div.  185,  149  N.  V.  Supp.  749,  it 
is  held  that  where  a  person  by  the  name  of 
Rector  associated  with  others  in  the  organi- 
sation of  the  corporation,  incorporated  un- 
der hia  name,  this  corporation  was  entitled 
to  use  ita  corporate  name  or  the  name  "Rec- 
tors" in  advertising  its  business,  although  ! 
there  was  a  competing  company  which  had  | 
previously  acquired  the  right  to  use  that 
name  in  connection  with  ita  business;  but 
the  later  company  was  held  not  entitled  to 
■o  uae  the  name  in  ita  advertising  as  to  rep- 
resent that  it  waa  identical  with  the  com- 
pany formerly  operated  under  that  name,  or 
that  it  was  a  successor  of  that  company. 

Where  one  of  the  original  stockholders  in 
*  manufacturing  company  bearing  his  fam- 
ily name  sold  out,  hut  he  did  not  hind  him- 
self not  to  re-engage  in  the  same  buainess,  he 

nection  with  a  competing  business  in  such 
a  manner  as  not  to  indicate  that  the  articles 
produced  were  the  articles  produced  by  the 
original  company;  and  such  use  waa  per- 
mitted notwithstanding  the  fact  that  it  was 
conceded  that  because  of  his  skill  and  his 
honesty  in  the  matter  of  production  of  ar- 
ticles when  he  waa  associated  witli  the  origi- 
nal company,  hia  name  in  connection  with 
Sich  articles  had  acquired  considerable  value 
which  would  redound  to  the  henellt  of  the 
company  he  waa  subsequently  associated 
with  and  wiiiob  was  using  his  name.  Wil- 
liam Rogers  Mfg.  Co.  v.  Simpson,  H.  M.  k 
Co.  54  Conn.  527,  9  Atl.  295. 

And  see  Fish  Bros.  Wagon  Co.  v.  LaBelle 
Wagon  Works  (Fish  Broa.  Wagon  Co.  - 
I,.R.A.1915B. 


Fish)  82  Wis.  546,  16  L.R.A.  453,  33  Am. 
St.  Hep.  72,  52  K.  W.  595,  holding  the  use 
of  the  trademark  "Fish  Brothers  A  Co." 
by  brothers  of  that  name  engaged  in  manu- 
facturing wagons  to  designate  wagons  of 
their  manufacture,  and  subsequently  used 
by  tlie  corporation  which  succeeded  thera, 
and  in  which  they  were  officers  and  stock- 
holders, does  not  prechide  such  persons, 
after  severing  their  connection  with  the  cor- 
poration, from  re-engaging  in  the  manufac- 
ture of  wagons  and  selling  them  under  their 
own  name.  They  are,  however,  denied  the 
right  to  represent  and  advertise  their  pres- 
ent business  as  the  same  as  that  which  they 
formerly  carried  on,  although  permitted  to 
refer  to  their  former  connection  with  that 
business  in  order  to  show  their  experience. 

The  circumstances  may  be  such  that  a 
person  will  be  restrained  from  using  his 
family  name  by  affixing  it  to  the  artlcfee  he 
manufacturea  and  sells,  either  in  the  pack- 
ages or  on  the  labels,  although  permitted 
under  restrictions,  to  use  his  name  in  ad- 
vertising such  articles.  In  this  connection 
it  is  worthy  of  note  that  a  court  will  feel 
freer,  than  in  the  ordinary  ease  of  the  uae 
by  different  persons  of  the  same  family 
name,  to  restrain  the  use  by  a  person  of  his 
family  name,  where  he  has  sold  a  business 
in  which  he  used  his  name  and  attached  it 
to  the  articles  produced  and  sold,  and  adver- 
tised it  to  such  an  extent  that  his  name  be- 
came so  associated  with  the  article  that  any 
suhaequent  use  by  him  of  hia  name  attached 
to  similar  articles  would  amount  to  a 
fraud  on  the  purchaser  of  the  original  busi- 

Thus,  in  Guth  Chocolate  Co.  v.  Guth,  215 
Fed.  750,  it  is  held  that  where  a  person 
uses  his  own  name  in  connection  with  the 
manufacture  of  candy  to  designate  the  pro- 
duct to  the  extent  that  it  has  acquired  a 
secondary  meaning  and  he  subsequently  sold 
the  huaincaa  and  assigned  the  trademark,  he 
is  not  thereby  required  to  refrain  from 
the  use  of  his  name  in  a  competing 
business  eubaeqnently  established  by  him, 
although  he  cannot  use  the  name  on  the ' 
candies  be  manufactures  or  in  or  on  tba 
packages  containing  the  same,  but  he  maj^^ 
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ing  Inhereat  in  the  exprL-saion  itaelf.  An  t 
article  can  only  be  said  to  bv  distin^piiiih^d  ' 
by  a  ti-ademark  whrn  that  mark  ia  con- 
nected witli,  aiiiiexLHl  to,  or  stamped, 
printed,  carvt'd,  or  engraved  upon,  the 
article  as  it  is  offered  for  aalo," 

In  Lawrence  Mfg.  Co.  v.  Tenneasee  Mfg. 
Co.  138  U.  S.  537,  34  L.  ed.  SOI,  11  Sup. 
Ct.  Rep.  390.  it  was  held  tliat  a  trade- 
mark, to  be  valid,  muet  be  sueh  as  to  in- 
dicate origin,  manufacture,  or  ownership; 
that,  if  used  to  denote  simply  class,  grade, 
style,  or  quality  of  the  articles,  it  could 
not  be  upheld  as  technically  a  trademark, 
^lacmahan  Pharmaca]  Co.  v.  Denver  Cliemi- 
cal    Mfg.   Co.   51    C.   C,   A.    30-2,    113    Fed. 


And   in   Ryder 


Holt, 


S.   52.5, 


uae  the  name  in  his  advertinenienta,  provid- 
ing he  therein  gives  notice  that  tiie  candy  he 
advertiHcB  is  the  product  of  a  later  company, 
and  not  that  of  the  original  company,  and 
this  notice  must  be  as  conspicuous  as  his 

Upon  this  point  a  case  of  interest  is  Dodge 
Stationery  Co.  v.  Dodge,  14.)  Cal.  380,  78 
Pae.  870,  a  tradename  case.  In  this  ease 
the  defendant  had  huilt  up  a  large  retail 
business  in  his  own  name  and  thereafter  sold 
it  to  a  corporation,  which  continued  the  bus- 
iness in  that  name.  Tiie  defendant  thereaf- 
ter undertook  to  re-engage  in  a  competing 
business  a  sliort  dintance  away  from  the 
place  of  business  he  liad  sold,  and  he  was  re- 
strained from  using  liis  nivn  name  in  connec- 
tion with  his  subsequent  business. 


Where  the  name  of  tlte  person  applied  to 
a  patented  article  lias  become  generic  as  in- 
dicating tlie  article  itself,  and  at  the  same 
time,  in  a  secondary  and  relative  sense, 
indicates  to  the  public  the  source  of  manu- 
facture, tiie  manufacturer,  on  the  cessation 
of  the  monopoly  at  the  expiration  of  his 
patent,  has  not  the  right  to  prevent  the 
making  by  another  of  a  like  machine  in  the 
form  in  wliicli  it  was  made  during  the  lite 
of  the  patent,  or  to  prevent  anotlier  from 
calling  such  machines  by  him  made,  hy  the 
generic  name  attributed  to  tliem  during  the 
monopoly,  or  from  placing  his  name  on  them 
and  using  it  in  advertisements  and  circulars. 
"But  the  original  user  is  entitled  to  require 
that  the  name  as  thus  used  shall  be  accom- 
panied with  such  explanation  aa  to  show 
that  the  tiling  manufactured  Is  not  the  pro- 
duct of  the  patentee  or  his  sueecssors.  Sini;- 
er  Mfg.  Co.  v.  June  Mfg.  Co.  163  U.  S.  170, 
41  L.  ed,  110,  16  Sup.  Ct.  Rep.  1002,  and  see 
to  the  same  efleet  Singer  .^Jfg.  Co.  v.  Hip- 
pie, lOfl  Fed.  152:  Singer  Mfg.  Co.  v. 
I,.oog.  L.  R.  8  App.  C«8.  15,  52  L.  .1. 
Ch.  N.  S.  481,  48  I,.  T.  Ch.  N.  S.  3.  31  Week, 
Kep.  323;  Singer  Mfg.  Co.  v.  Wilson,  L.  R. 
3  App.  Caa.  376,  47  L.  J.  Lli.  N.  S.  481,  38 
L,  T.  N.  S.  303,  2«  Week.  Bep.  664. 

To  the  same  effect  are  Singer  Mfg.  Co.  v, 
L.R,A.1915B. 


L.  ed.  529,  9  Sup.  Ct.  Rep.  143,  it 
held  that,  in  a  case  where  the  bill  did 
not  allege  that  the  trademark  was  used  on 
goods  intended  to  be  transported  to  a  for- 
eign country,  the  Federal  court  had  no 
jurisdiction. 

We  think  it  clear,  from  the  foregoing 
authorities,  that  a  trademark  is  only  valid 
when  attached  to  the  article  or  wrapper, 
or  in  some  manner  pliysically  connected 
with  the  article  itself.  Such  being  the  case, 
it  is  very  clear  that  complainant  eoiild 
have  no  trademark  in  a  sign,  placed  upon 
a  building,  containing  the  figurea  *'905," 
and  if  complainant  had  no  trademark  in 
such  a  sign  upon  a  building,  because  the 
validity  of  the  trademark  owes  its  existcncu 
to  the  fact  that  it  is  in  some  manner  at- 

Larsen,  8  Bias.  151,  Fed.  Cas.  Xo.  12,902; 
Killey  V.  Child,  10  BlatehL  370,  Fed.  Cas. 
No.  4,797;  Yale  t  T.  Mfg.  Co.  v.  Ford.  122 
C,  C,  A.  12,  203  Fed.  707. 

Where  the  words,  "always  closed,"  as  ap- 
plied to  revolving  doora  to  which  the  pateikL 
lias  expired,  are  merely  descriptive,  the  tact 
that  they  have  been  used  by  the  original 
manufacturer  as  a  trademark  or  tradename, 
and  have  been  impressed  upon  their  doors 
and  Hsed  in  their  advertisements,  will  not 
prevent  a  subsequent  manufacturer  from  us- 
ing the  same  words  in  bin  advertisements  of 
revoliing  doors.  Van  Kannel  Revolving 
Door  Co.  v.  American  Revolving  Door  Co. 
215  Fed.  jfi2. 

Where  the  patentee  of  an  article  upon 
which  tile  patent  lias  expired  is  still  th*.- 
largest  producer  of  the  article,  and  the  name 
applied  thereto,  although  indicating  the  ar- 
ticle, also  indicates  the  patentee  as  the  man- 
ufacturer, it  is  incumbent  upon  a  subsequent 
manufacturer  of  the  article  who  makes  use 
of  this  name  as  a  generic  name  to  descrilie 
it,  so  to  use  it  as  to  preclude  the  possibil- 
ity of  a  mistake  by  that  portion  of  the  pub- 
lic likely  to  be  interested  as  to  the  source  or 
origin  of  itH  manufacture;  and  a  subsequent 
manufacturer  will  not  be  permitted  in  his 
advertisements  bo  to  use  the  name  as  to  de- 
ceive or  contuse  the  public  as  to  the  sourco 
of  manufacture,  but  he  must  clearly  and  un- 
mistakably specify,  in  connection  with  the 
use  of  the  name,  that  the  article  is  not  the 
product  of  the  original  manufacturer.  Lud- 
low Valve  Mfg.  Co.  V.  Pittsburgh  Mfg.  Co. 
H2  C.  C.  A.  00,  166  Fed.  28. 

The  advertising  in  circulars  of  an  edition 
of  a  book  by  a  certain  author  will  not  be  en- 
joined at  tiie  instance  of  the  publisher  of  a 
former  edition  of  the  same  book  by  the 
same  author,  where  there  is  no  evidence 
of  frauit  or  other  ground  for  interference 
e^e^■]^t  the  fear  of  confusion.  Halstead 
V.  -John  C.  Winston  Co.  Ill  Fed.  3.1: 
and  see  Halstead  v.  Houston.  Ill  Fed.  376. 

Although  the  name  "VVebster"  as  ap- 
plied to  a  dictionary  is  a  generic  term  and 
may  be  used  by  anyone  to  designate  a  re- 
print of  that  dictionary  after  the  expiration 
■  of    tlic    copyright,    nevertheless    where    the 
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Section  111  of  the  act  of  IBDo,  above 
quoted,  is  somewhat  broader  than  3  7  of 
the  act  of  March  3,  1881,  relating  to  tlic 
Baine  matter,  in  that  the  act  of  1D05  renders 
a  person- liable  who  affixes  such  registered 
trademark,  without  the  consent  of  the 
owner,  to  labels,  signs,  printa,  pnekagea, 
wrappers,  or  receptacles  intended  to  be 
used  upon  or  jn  connection  with  the  sale 
of  merehandise,  etc. 

Stress  ia  placed,  in  the  argument  of  coun- 
sel, upon  the  meaoing  of  tlie  word  "signs." 
The  word  "sign"  must  be  understood  to 
hare  been  used  for  the  purpose  of  protect- 
ing simply  what  the  owner  has  by  virtue 
of  his  trademark.  The  word  ''sign"  has 
various  meaninga.  I  find  in  a  copy  of  the 
Standard    Dictionary    before    me   tliat    the 


tached  to  the  article  of  commerce  itself, 
wc  are  unable  to  perceive  how  it  can  bo 
said  that  such  a  sign  placed  by  defendant 
upon  the  building  in  which  he  tranaoeted 
his  business  was  an  infringement  of  com- 
plainant's  trademark. 

It  is  a  self-evident  proposition  that  what 
ia  not  and  cannot  be  a  trademark  is  not 
and  cannot  be  infringed  as  a  trademark. 

It  is  true  that  the  foregoing  authorities 
were  decided  during  the  existence  of  the 
act  of  March  3,  1S81  (act  March  3,  18S1, 
chap.  138,  21  Stat,  at  L.  S02),  but  the 
let  section  of  tliat  act  is  in  substantially 
the  same  language  as  the  act  of  1905.  It 
requires  an  applicant  to  file  in  tlie  Patent 
Oflice  "a  statement  of  the  mode  in  which 
the  same  is  applied  and  affixed  to  goods." 


name  also  indicates  by  long  association  that 
the  dictionary  is  published  by  the  original 

fublishcr,  another  publisher  will  be  enjoined 
rom  so  using  the  name  in  connection  with 
advertisements  and  circulars  as  to  convey 
the  impression  that  he  iri  a  successor  to  the 
original  publisher.  Ogilvie  v.  G.  &  C.  Mer- 
riam  Co.  UB  Fed.  858.  .4nd  see  allirming 
opinion  in  16  I..R.A.(N.S.)  640,  88  f.  C.  A. 
506,  159  Fed,  638,  14  Ann.  fas,  70tl. 

In  Merriam  v.  Holloway  Pub.  Co.  43  Fed. 
4oO,  it  is  said  that  there  may  be  a  right  of 
action  growing  out  of  the  appropriation  and 
use  on  letter  heads,  circulars,  etc.,  by  one 
publinher  of  an  edition  of  Webster's  diction- 
ary, of  the  device  of  an  open  book  which  au' 
other  publisher  of  a  different  edition  of  the 
same  dictionary  also  used  on  its  letter 
heads,  advert ieements,  and  circulars,  if  this 
use  tends  to  deceive  the  public  by  leading 
them  to  suppose  that  the  dictionary  sold 
by  the  subsequent  user  is  printed  and  put 
on  the  market  by  the  prior  user. 

Right  to  advertise  former  conncilion   witli 


It  is  to  be  noted  that  the  use  complained 
of  in  DiniERicii  v.  \V.  Kchseider  Wiiole- 
flALF.  Wise  li  Liquor  Co.  was  the  advertise- 
ment that  the  defendant  was  the  originator 
of  "OOo"  liquors.  Upon  the  questibn  as  to 
whether  or  not  such  a  use  of  this  term  con- 
stituleB  unfair  competition,  it  may  be  of 
value  to  refer  to  the  cases  passing  upon 
the  right  of  a  person  who  has  been  connected 
with  the  business,  after  having  severed  his 
connection  with  such  business,  to  advertise 
his  former  connection  with  the  tnisiness. 
In  Buch  case  the  rule  may  be  confidently  as- 
serted that  where,  in  such  advertisements,  it 
is  made  clear  that  the  business  to  wbich 
the  advertisement  relates  is  not  the  business 
with  which  the  advertiser  was  formerly  con- 
nected, but  that  it  is  a  new  and  different 
business  established  and  operated  by  the  ad- 
vertiser, such  reference  to  the  former  busi- 
ness is  proper;  and  the  fact  that  the  ad- 
vertiser was  so  connected  with  the  former 
business  that  the  knowledge  to  the  public 
of  his  withdrawal  therefrom  and  his  con- 
L.R.A.l!l]uR. 


nection  with  a  competing  busin^'H.^  will  be 
detrimental  to  tlie  original  business  and 
beneficial  to  the  subsequent  business  affords 
no  basis  tor  relief.  See  William  Rogers 
Mfg.  Co.  V.  Simpson,  II.  M,  &  Co.  54  Conn. 
527,  B  Atl.  295,  and  Fish  Bros.  Wagon  Co.  >-. 
La  Belle  Wagon  Works  ( Fish  Bros.  Wagon 
Co.  V.  Fiah)  82  Wis.  546,  16  L.R.A.  4.-53,  33 
Am.  St.  Rep.  72,  52  N.  W.  ii95. 

Tlie  right  of  a  person  who  has  been  con- 
nected as  part  owner  or  employee  in  a  com- 
pany known  and  designated  by  a  certain 
name,  where  he  docs  not  contract  to  the  con- 
trary, to  engage  in  a  competing  business  af- 
ter severing  his  connection  with  such  Arm 
or  company,  is  clear,  and  it  ia  equally  clear 
that  he  may  advertise  himself  as  lately  witli 
or  formerlv  of  such  company  (Marcus  Ward 
4  Co.  V.  frard,  61  Hun,  625,  40  X.  Y.  S. 
R.  702,  15  N.  Y.  Supp.  913;  Van  Wyck  v. 
Horowitz,  30  Hun,  237:  Peterson  v.  Hum- 
phrey, 4  Abb.  Pr.  304 ;  Newark  Coal  Co.  v. 
Spangler,  54  N.  J.  Eq.  334,  34  Atl.  B32;  Hol- 
brook  V.  Nesbitt,  163  Mass.  120,  30  N.  E. 
794)  ;  and  it  is  immaterial  so  far  as  it  con- 
cerns this  rule  that  such  person  also  uses 
the  »ame  name  to  designate  his  business  as 
is  used  to  designate  the  liiisiness  he  had 
formerly  been  connected  with,  where  he  has 
the  right  to  use  the  name  on  the  ground 
that  it  ia  his  family  name  {Burgess  v.  Bur- 
gess, 17  Eng.  I-.  k  Eq.  Rep.  257,  17  Jur.  2B2, 
3  De  G.  M.  &  G.  890,  22  L.  J.  Ch.  N.  S.  675, 
2.>  Eng.  Rul.  Cas,  183). 

But  a  person  cannot  advertise  himself  as 
late  assistant  in  a  weU'CBtablished  business, 
where  her  position  in  that  business  was  a 
subordinate  one.  and  not  that  of  an  assist- 
ant.    Colton  v.  Deane,  7  N.  Y.  S.  R.  78. 

Nor  can  a  person  advertise  himself  aa 
"late  manager'  of  his  former  employer's 
business,  where  he  was  simply  a  business 
manager  of  the  business.  Humphreys  Ho- 
mceopalhic  Medicine  Co.  v.  Bell,  15  Daly,  6, 
2  N,  Y.  Supp.  50. 

And  in  a  very  similar  case  in  Smith  y. 
Cooper,  6  Abb.  N.  C.  274,  the  seller  of  an  in- 
terest in  a  partnership  firm  doing  a  retail 
business  who  re-engaged  in  the  same  busi- 
ness in  the  same  street  a  short  distance  from 
the  old  stand  was  restricted  from  using  his 
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word,  when  uaed  aa  a  noun,  haa  the  fallow- 
ing definitions:  "(1)  A  pnDtomimiG  ges- 
ture; (2)  an  inacription  or  n^preaentation 
to  indicate  a  place  of  business;  (3)  an  arbi- 
trary   mark;     symbol;      (4)     a    token;     em- 

Ab  complainant  acquired  a  right  to  the 
trademark  only  as  it  was  affixed  in  some 
manner  to  the  article  which  it  sold 
commerce  among  the  atates,  foreign  co 
tries,  and  Indian  tribes,  it  ia  evident  that 
the  term  "sign"  was  used  to  indicate  a 
mark,  svmbol,  token,  or  emblem,  which  was 
affixed  in  some  manner  to  the  article  aold. 

It  ia  quite  probable  that  complainant 
states,  in  ita  bill,  a  cause  of  action  against 
defendant  for  unfair  trade.  That  question, 
liowever,  ne  cannot  pass  upon.  The  parties 
being  citizens  of  the  same  state,  the  court 
below  had  no  jurisdiction  to  determine  that 
question.  Hutchinson,  P.  &.  Co,  v.  Loewy. 
ai7  I".  S.  457.  54  L.  ed.  838.  30  Sup.  Ct. 
Bep.  Ill  3, 

As  the  alleged  act  of  defendant  was  no 
infringement  upon  complainant's  trade- 
mark, the  order  granting  an  injunction  waa 
erroneous,  and  ia  consequently  reversed. 

Sanborn,  Circuit  Judge,  dissenting: 
The  sale  on  whlcli  this  injunction  is 
founded  was  made  in  Missouri  under  a  con- 
tract to  deliver  the  whisky  in  Illinois:  the 
whisky  was  so  delivered  pursuant  to  the 
contract;  and  the  sale  waa  induced  by  the 
defendant's  use  on  a  el(^  and  print  upon 
the  front  wall  of  hia  dramshop  in  which  the 
sale  waa  made,  oE  the  plaintiff's  trademark 
"905,"  which  had  been  recorded  under  act 
Feb.  20,  1905,  33  Stat,  at  L.  chap.  592,  §g  ! 
1,  J6.  pp.  724,  728,  Comp.  Stat.  1913,  §§  i 
1)48.%  9501.  This  sale  and  delivery  consti- j 
tutcd  interstate  commerce,  the  plaintiff's 
trademark  which  induced  it  was  used  in' 
commerce  among  the  states,  and  the  case 
falls  within  the  literal  terms  of  the  act  of 
Congress.  Cooper  Mfg.  Co.  *.  Ferguson, 
113  U.  S.  727,  28  L.  ed.  1137,  B  Sup.  Ct. 
Rep.  730:  Butler  Bros  Shoe  Co.  v.  United 
States  Rubber  Co.  84  C.  C.  A.  187.  174, 
158  Fed.  1,  8,  and  cases  there  cited.  There 
ean  be  no  doubt  that  this  use  of  the  plain- 
tiff's mark  by  the  defendant  constituted  un- 

name  as  a  tradename  In  advertising  his 
business,  and  also  the  name  of  the  partner- 
ship, where  he  used  the  term  "of  the  late 
firm,"  where  theac  words,  although  of  good 
size,  were  but  little  more  than  a  third  as 
high  as  the  letters  signifying  the  name 
of  the  partnership. 

In  Petcnion  v.  Humphrey,  4  Abb.  Pr.  394, 
although  a  tradename  case,  it  is  lield  that 
while  a  member  of  a  partnership  which  has 
dissolved  cannot,  as  against  another  member 
engaging  in  the  aame  business,  use  the  part- 
L.R.A.1S15B. 


fair   and   unlawful    trade   as   the   majority 

Buggeat,  and  it  seems  to  me  that  it  also 
presented  a  cause  of  action  for  an  infringe- 
ment of  the  plaintiff's  trademark  under  Ute 
act  of  1905. 

The  question  here  is  not  whether  or  not 
it  was  essential  to  the  validity  of  the  plain- 
tiff'a  arbitrary  flibtinctive  trademark  "905" 
I  that  the  plaintiff  should  have  aihxed  this 
mark  to  nnd  should  have  used  it  upon  mer- 
chandise, but  it  is  whether  or  not,  after  it 
had  so  affixed  it,  used  it,  secured  it.  and 
registered  it,  the  defendant  infringed  that 
trademark  by  placing  it  upon  the  frrat 
wall  of  hia  dramshop  for  the  purpose  of  in- 
ducing purchasers  to  buy  his  whisky,  when 
in  the  law  the  trademark  and  its  use  were 
the  property  of  the  plaintiff.  The  com- 
plainant averred  in  ita  bill  that  it  applied 
its  trademark  "905"  continuously  and  with- 
out interruption  "to  the  packages  contain- 
ing its  merchandise,  by  branding,  stenciling, 
lie  upon  barrels  and  labels 
packing  liquors  for  sale," 
ised  it  upon  buildings  tA 
here  such  whiskies  could 
)  answer  in  the 
and   it   must   l>e 


printing  the 
and  corks  used  ii 
and  that  it  also 
mark  the  places 
be   obtained.      There   i 
record   to   this   avc 


taken  as  true.  The  provision  of  the  first 
sections  of  the  acts  of  18S1  (21  Stat,  at  L. 
ehap.  138,  p.  503)  and  1905  (33  Stat,  at  L. 
724,  chap.  592,  Comp.  Stat.  1913,  S  04851. 
cited  by  the  majority,  to  the  effect  that  the 
applicant  for  registration  shall  file  a  state- 
ment of  his  trademark  and  "the  mode  in 
which  the  same  is  applied  and  allixed  to 
goods,"  may  condition  the  registration  and 
perhaps  the  e.tistence  of  a  trademark  that 
may  be  registered,  but  it  in  no  manner  pre- 
scribes or  limits  the  acts  which  constitute 
the  infringement  of  such  a  trademark  after 
it  has  been  secured  and  established.  Those 
acts  are  prescribed  and  determined  by  other 
sections  of  the  acts  of  Congress,  hy  §  7 
of  the  act  of  16S:  and  §  16  of  the  act  of 
1905.  Tbe  record  in  this  case,  therefore,  as 
the  wMter  understands  it,  conclusively 
shows  that  the  plaintiff  had  a  trademaric 
in  the  arbitrary  symbol  "905"  which  it 
had  applied  to  merchandise  used  in  inter- 
state commerce  and  regi stored,  and  which  it 
had  also  used  on  buildings  in  which  it  sold 

nership  name  to  indicate  his  pla^ie  of  busi- 
ness, or  advertise  that  he  is  carrying  on  the 
business  formerly  carried  on  by  the  flrin. 
yet  he  may  place  a  aign  over  his  place  of 
business  with  his  own  name  thereon,  and 
also  the  statement  that  be  was  formerly  a 
member  of  the  partnership,  and  he  may  ad- 
vertise in  any  form  that  he  was  one  of  the 
members  uf  this  lirm,  and  that  he  carries 
on  the  same  kind  of  business  as  formerly. 

A.  G.  S. 
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its  merchandise.  Let  ub  now  turn  to  the 
real  question  in  the  case,  to  which  it  seems 
to  me  the  rpquiremcnt  of  the  first  sectionB 
of  tile  acta,  to  the  effect  that  the  applicant 
for  registration  ehs])  state  the  mode  in 
which  his  trademark  \»  applied  or  affixed 
to  goods,  is  immaterial.  That  question  is, 
Does  the  use  of  a  trademark  b;  another 
than  the  owner,  on  the  front  wall  of  a  dram- 
shop, or  elsewhere,  without  aifi-xing  it  to 
the  merchandise  sold  or  to  tlie  packages 
which  contain  it,  raise  a  cause  of  action  in 
favor  of  the  owner  under  the  act  of  Feb- 
ruary 20,  1805! 

There  can  be  no  doubt  that  Congress  had 
the  power  to  give  such  a  cause  of  action. 
Xor  can  there  be  any  doubt  that  such  a  use 
of  a  counterfeit  of  a  recorded  trademaric 
to  sell  the  counterfeiter's  goods  for  those 
of  the  owner  of  the  trademark  as  complete- 
ly .contravenes  the  purpose  of  the  act  as 
the  use  of  tlie  counterfeit  on  the  packages 
which  go  with  the  goods  to  the  purchaser. 
When  the  Congress  enacted  tlie  legislation 
now  in  question,  it  was  not  without  experi- 
ence in  the  operation  of  a  similar  act.  It 
had  proviOed  by  act  March  3,  1881,  21  Stat, 
at  L.  chap.  138,  §  7,  p.  503,  for  the  registra- 
tion of  such  trademarks,  and  that:  "Any 
person  who  shall  reproduce,  counterfeit, 
copy,  or  colorably  imitate  any  trademark 
registered  under  this  act,  and  aflix  the  same 
to  increhandisc  of  substantially  the  same 
descriptive  properties  as  those  described  in 
the  registration,  shall  be  liable  to  an  action 
on  the  case  for  damages  for  the  wrongful 
use  of  said  trademark  at  the  suit  of  the 
owner  thereof." 

After  the  enactment  of  this  statute  the 
courts  held  in  the  eases  cited  by  the  majori- 
ty that,  in  order  to  constitute  an  infringe- 
ment, the  trademark  of  the  owner  must  be 
affixed  to  the  goods  or  to  the  packages  of 
the  alleged  infringer  which  went  with  them 
to  the  purchasers.  Subsequent  to  all  these 
decisions  Congress  passed  the  act  of  1905, 
and,  after  providing  therein  for  the  registra' 
tiOQ  of  a  trademark  by  the  owner  in  sub- 
stantially the  same  words  as  in  the  act  of 

1881,  it  enacted  that:  "Any  person  who 
shall,  without  the  consent  of  the  owner 
thereof,  reproduce,  counterfeit,  copy,  or 
colorably  imitate  any  such  trademark  and 
afHs;  the  same  to  merchandise  of  substan- 
tiallv  the  same  descriptive  properties  as 
those  set  forth  in  the  registration, 
or  to  labelt,  aignt,  printt,  packages,  icrap- 
prrl,  or  receptacles  intended  to  be  used  upon 
or  in  connection  with  Ike  Bale  of  mer- 
chandise of  substantially  the  game  descrip- 
tive properties  as  those  set  forth  in  mich 
registration,  and  shall  use,  or  shall  have 
used,  such  reproduction,  counterfeit,  copy, 
pr  colorable  imitation,  in  commerce  among 

L.H.A.1913B. 


the  several  states,  or  with  a  foreign  nation, 
or  with  the  Indian  tribes,  shall  be  liable 
to  an  action  for  damages  therefor  at  the 
suit  of  the  owner  thereof." 

It  is  indisputable  that  the  words  the 
writer  has  italicized  in  the  last  quotation 
were  added  in  the  act  of  1905  to  those 
used  in  the  act  of  1881  for  the  purpose,  and 
that  they  must,  under  familiar  rules  of 
construction,  have  the  effect,  to  make  ao- 
tionable  other  uses  of  counterfeit  trade- 
marks by  infringers  than  their  use  aflixed 
to  goods  similar  to  the  goods  of  the  owner. 
L'nder  the  old  act,  the  use  of  these  counter- 
feit trademarka  by  infringers  uras  made 
actionable  only  when  they  affixed  them  to 
t!ie  goods.  Under  the  act  of  1905  their 
use  affi.ved  to  the  gooda  was  made  action- 
able by  tbe  same  words  used  in  the  act  o( 
1881,  and  in  addition  their  use  on  "labels, 
signs,  prints,  packages,  wrappers,  or  re- 
ceptacles intended  to  be  used  upon,  or  in 
connection  with  the  sale  of,  merchandise." 
Note  that  not  only  was  the  use  of  such 
counterfeit  trademarks  on  labels,  signs, 
prints,  packages,  wrappers,  or  receptacle*; 
made  actionable  when  they  were  "intended 
to  be  used  upon,"  but  also  when  they  were 
"intended  to  be  used  in  connection  with  the 
sale  of,"  merchandise  similar  to  that  ol  the 
owner  of  the  trademark.  A  copy  of  the 
trademark  of  the  plaintiff  was  ^  the  de- 
fendant  affixed  to,  nay,  it  was  a  sign  and  a 
print.  Tt  was  intended  by  him  to  be  used, 
and  it  was  used  by  him,  in  connection  with 
tlie  sale  of  merchandise  of  substantially 
the  same  descriptive  properties  as  those 
set  forth  in  the  ptaintifTs  registration.  I 
am  of  the  opinion  that  such  a  use  fell 
within  the  specilic  terms  of  the  act,  and 
that  it  as  effectually  defeated  the  purpoM> 
of  the  act  as  a  use  of  it  by  affixing  it  to 
specific  merchandise  would  have  done. 

I  agree  with  the  court  below  that  the 
complainant  was  entitled  to  its  injunction. 

Petition  for  a  writ  of  certiorari  denied 
by  the  Supreme  Court  of  the  United  RUtes. 
March  10,  1914,  232  U.  S.  726,  68  L.  ed. 
810,  34  Sup.  Ct.  Rep.  803, 


ARK.\N'SAS  SUPREME  COURT. 

C.  B.  HUNT  et  al.,  Appts., 

5IARIAXXA  ELECTRIC  COMPANY  et  al. 

(—  Ark.  — ,  170  S.  W.  88.) 


Elcolrlcltj-  —  change-  ol 
or  altcriiifc  Hppurutus. 
A  corporation  orjianir^d  to  furnish  elec- 
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tricity  to  tlie  public  is  not  bound  to 
the  expense  of  altering  the  apparatus  y.  : 
conBumers,  even  though  purchased  from  »t, 
upon  changing  in  good  faith  the  character 
of  current  supplied  so  that  the  old  appa- 
ratus can  no  longer  be  used. 

(October  19,  WU.) 

APPEAL  bv  complainants  from  a  decree 
of  the  Chancery  Court  for  Lee  County 
BUstalniDg  a  demurrer  to  a  complajnt  filed 
to  enjoin  defendants  from  changing  their 
Bystem  of  electricity.     Affirmed. 

Statement  by  Smith,  J.: 
Appetlanta,  who  were  the  plaintiffs  below, 
alleged  in  their  complaint  that  they  were 
mihscribers  and  users  of  electricity  furnished 
by  the  Marianna  Electric  Company,  the  ap- 
pellee, which  company  was  the  defendant  be- 
low; that  this  electric  company  is  a  public 
lerTice  corporation  engaged  in  the  bti sines* 
of  furnishing  electricity  for  light  and  power 
to  all  the  eitJEens  of  the  city  of  Marianna, 
and  that  at  the  present  time,  and  for  a  num- 
ber of  years  heretofore,  the  said  company 
has  been  operating  a  system  or  plajit  in 
which  the  generator  of  electricity  used  in 
operating  the  plant  produced  what  is  known 
as  "ISS-cyde  current  of  electricity,"  and 
that  plajntifls  had  installed  motors  and  ma- 
chines for  conducting  their  business  ho  con- 
structed and  adjusted  as  to  be  operated  by 
this  133-cycle  system  used  by  the  defendant 
rumpany,  and  that  their  various  motors  and 
machines  were  installed  with  the  view  and 
for  the  purpose  of  meeting  the  requii 
of  said  electric  company,  and  using  the 
electricity  as  furnished  by  it;  that  the  said 
electric  company  is  now  underta-iting 
proceeding  to  change  the  kind  and  character 
of  machinery  operated  by  them  into  what 
is  termed  a  "flO-cycle  system,"  so  that  thi 
said  Byatem  will  not  operate  the  motors 
used  by  the  plaintiffs  herein,  and  by  the 
citizens  generally  in  the  city  of  Marianna, 
and  that  the  said  company  is  demanding  of 
the  subscribers  to  its  current  of  electricity 
that  they  bear  the  expense  of  tlie  rea4ljust- 
ment  and  repairs  to  their  various  motors 
and  fans  so  that  they  can  bo  operated  by 
the  said  electric  company,  which  expense 
will  aggregate  in  amount  a  sum  in  excess 
of   a   thousand   dollars.     Plaintiffs   further 


rong 

The  somewhat  analogous  question,  as  to 
the  right  to  compel  consumer  to  pay  for 
connection  with  water  mains,  is  treated 
the  notes  to  Bothwell  v.  Consumers'  Co,  24 
L.R.A.(N.S.)  485,  and  State  ex  rel.  Otero 
De  Burg  v.  Water  Supply  Co,  L.R.A.IOISA, 
246. 
L.K.A.1915B, 


bear  |  alleged    that    they    had    demanded    of    the 
"    electric    company    that    it    readjust    their 
motors,   fans,   and   machines   so   that   they 
would  be  adapted  to  the  new  plant  proposed 
to  be  iubtalled,  to  the  end  that  the  electric 
company  might  carry  out  its  contract  and 
agreement    with    them    and    the   public    ttt 
properly    serve    electricity;    but    that    the 
said  electric  company  refuses  so  to  do,  and 
is    proceeding    to    change    its    system,    the 
result  of  which  will  be  to  put  out  of  use 
all  the  motors  and   other  electrical  appli- 
ances owned  by  the  citiEens,  and  will  result 
in  great  and  irreparable  injury  to  them  in 
the  stopping  of. their  various  lines  of  busi- 
ness.    And   other   grounds  of   equitable  re- 
lief were  alleged.     Plaintiffs  twice  amended 
their    complaint,    and    the    effect    of    the«e 
amendments,   so   tar   at   it   is   material   to 
state,  was  to  allege  that  the  motors  owned 
by    them    were,    in    many    instances,    pur- 
chased from  the  defendant  itself,  and  that, 
in   some   cases,   these   purchases    had   been 
recently   made   with   the  knowledge   on  the 
part   of   the   defendant  as   to   the  uses  in- 
tended to  be  made  of  them,  and_that  they 
had    offered    to    allow    the    defendant    to 
change,   alter,   or   repair   their   various  ap- 
pliances BO  that  they  would  be  adapted  to 
the  change  in  the  system,  and  that  the  for- 
ce of  the  defendant  had  been  satis- 
factory, but  that  since   the  change   in  the 
had  been  made  they   were  without 
And  they  further  alleged  that  the 
defendant  company  had  the  exclusive  fran- 
chise  from    the   city   of    Marianna   for   the 
operation  of  an  electric  light  plant  in  said 
city,   BO   that   the  plaintiffs   had   no  oppor- 
tunity to  purchase  electric  power  from  any 
other  concern  or  to  organize  one  themselves. 
The  court  sustained  a  demurrer  which  waa 
interposed   to  these  various   pleadings,  and 
dismissed  the  complaint  for  want  of  equity. 
The  court  in  its  decree  recited  its  finding  to 
be  that  the  matter  of  the  kind  or  characUr 
of   current   furnished   hy   the   company,    po 
long  as  it  was  within  the  bounds  of  its  fran- 
chise, was  ft  matter  of  detail  or  administra- 
tion, and  that  the  court  was  without  power 
to  interfere  to  prohibit  the  proposed  change 
being  made.     Certain  questions  of  pleading 
are  raised  which  we  find  it  unnecessary   to 
discuss.      Plaintiffs    have    duly    prosecuted 
this   appeal   from   the   decree   of   the   court 
dismissing  their  complaint,  as  amended,  for 
the  want  of  equity. 

Messrs.  Roleson  &  McColloch,  for  ap- 


by  the  defendant  company,  the  adoptio 
it  of  its  methods  of  transmission,  and 
the  purchase  hy  these  patrons  of  the  char- 
acter  of   motors   that   would    receive    such 
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electricity,  amounted  to  a  contract  between 
the  electric  company  and  the  citiKens. 

Aflher  v.  Hutchinson  Water,  Light  &,  P. 
Co.  66  Kau.  496,  61  UR.A.  57.  71  Pac. 
813;  Paterson  Gaslight  Co.  v.  Brady,  27 
N.  J.  L.  245,  72  Am,  Dec.  360;  State  ex 
rel.  W,  J,  Annatrong  Co.  v.  Waseca,  122 
Minn.  348,  46  L.ILA.(N.S.)  437,  142  K.  W. 
319. 

MeBBrs.  Dsccett  A  Dacgcti,  for  appel- 

It  is  the  eonsumers'  duty  to  place  thnn- 
■elTCH  in  Buch  eondition  that  they  may  re- 
ceive the  commodity  contracted  for  at  the 
place  of  delivery,  which,  in  lighUng  propo- 
sitions, is  the  main  wire  on  the  street  line, 
generally   spoken   of   as   "the   door   of    the 


Ex  parte  Goodrich,  160  Gal.  410,  117 
Pac.  451,  Ann.  Gas.  1913A,  5S;  Lake  Shore 
A  M.  B.  R.  Co.  T.  Smith,  173  U.  8.  084, 
43  L.  ed.  858,  19  Sup.  Ct  Rep.  566;  Both- 
well  V.  Coneumcrs'  Co.  13  Idalio,  568,  24 
L.R.A.(N.S,)  485,  92  Pac.  533;  Fiaher 
St.  Joseph  Water  Co.  151  Mo.  App.  530,  1 
S.  W.  288. 

Smith,  J.,  delivered  the  opinion   of  the 

It  does  not  appear  from  the  pleadings  ii 
this  case  why  the  change  in  the  system 
was  made.  For  aught  we  linow  from  the 
pleadings,  it  may  have  been  ordered  by  the 
city  council,  but  however  that  may  be,  it 
may  be  asHiimed  from  the  atate  of  the  plead- 
ings that  the  change  was  permitted  by 
the  council.  We  cannot  know  what  the 
terms  of  the  franchise  were  Under  which 
appellee  company  was  operating,  as  that  in- 
formation la  not  disclosed  in  any  of  the 
pleadings;  but  we  do  know  tliat  such  mat- 
ters are  within  tlje  control  and  under  the 
regulation,  to  some  extent,  of  the  city  t 
cil.  In  the  matter  of  granting  franchises 
involving  the  uae  of  the  city  streets,  the 
city  has  the  right  to  impose  proper 
ditions  to  secure  a  suitable  and  adequate 
service  to  the  public.  It  may  not  only  im- 
pose these  conditions  in  the  first  instance 
hut  it  may  impose  conditions  after  t\n 
grant  of  the  franchise,  auhject  only  to  tht 
condition  that  it  may  not  irnpair  the  ob- 
ligation of  any  contract  made  with  the  pub- 
lic service  corporation.  But,  not  even  by 
contract,  can  the  city  convey  away  ita  right 
of  regulation  under  the  police  power. 
Springs  Electric  Light  Co.  v.  Hot  Springs, 
70  Ark.  300,  67  8.  W.  761. 

Notwithstanding  the  allegation  of  the 
pleadings  that  the  service  formerly  rendered 
by  the  electric  company  was  satisfactory 
and  sufficient,  it  is  not  alleged  that  the 
change  was  needlessly  end  capriciously 
made,  and  even  though  there  may  have  been 
L.B.A.ISI0B. 


no  municipal  requirement  in  regard  to  thia 
cliange,  the  electric  company  would  have 
the  right  to  make  such  change  in  its  system 
and  method  of  operation  aa,  in  the  e.\crcise 
of  au  honest  judgment  on  the  part  of  its 
managing  officials,  was  neceasary  to  a  prop- 
of  the  public,  and  there  is  no 
allegaUon  that  the  change  was  not  an  ad- 
vantageous one  from  the  standpoint  of  the 
general  public,  although  it  is  alleged  that 
it  was  an  unnecessary  one  from  the  stand- 
point of  tliese  plaintiffs. 

C-oujiiel  have  not  cited  us  to  any  case  dis- 
cuiajng  or  deciding  the  questions  liere  in- 
volved, and  we  have  been  unable  to  find 
any,  and  accordingly  we  have  been  compelled 
to  decide  this  case  upon  a  consideration  of 
what  appears  to  a  majority  of  the  court  to 
be  the  general  principles  involved. 

It  ia  urged  as  a  reason  against  the  right 
of  the  electric  company  to  make  this  change 
that  there  exiated  an  implied  contract  be- 
tween them  and  the  company  that  a  current 
should  be  furnished  them  which  would  per-- 
mit  the  use  of  the  fixtures  which  they 
owned,  and  which,  in  some  instances,  had 
been  bought  and  recently  bought  from  ibe 
company  itself.  If  this  is  true,  no  change 
could  ever  be  made,  for  it  would  hardly 
happen  that  all  Hxturea  would  ccaae  to  be 
serviceable  at  the  same  time,  and  if  a  change 
was  ever  to  be  made  it  muat  necessarily  be 
true  that,  when  it  was  made,  there  would 
be  some  fixtures  which  would  atill  be  serv- 
iceable and  have  a  usable  value  with  the 
supply  of  the  old  current.  The  pleadings 
concede  the  duty  of  the  usei-s  of  tlie  elec- 
tricity to  furniah  their  own  appliances, 
but  this,  they  aay,  tijey  have  done,  and  they 
call  upon  the  company  to  make  such  adjust- 
ments as  are  necessary  to  adapt  their  fix- 
tures to  the  new  system  or  to  furnish  them 
with  new  appliances;  and  we  conceive 
the  question  in  the  case  to  be  whether  or 
not  the  company  is  under  any  duty  to  per- 
form this  service,  or  whether  that  expense 
should  be  borne  by  the  plaintiffs.  In  our 
judgment,  it  not  having  been  alleged  that 
the  change  Was  needleasty  or  capriciously 
made,  we  think  this  expense  should  be 
borne  by  the  plaintiffs.  Otlierivise,  havinft 
become  a  part  of  the  operating  expense  of 
tlie  company,  this  would  be  an  item  to  be 
considered  in  fixing  the  rates  to  be  charged 
all  consumers  of  electricity,  and  would  be 
an  expense  to  be  borne  at  last  by  the  pub- 
lic generally,  rather  than  by  those  owners 
who  were  required  to  supply  themselvea 
with  new  appliances. 

Wc  are  much  impressed  with  the  reason- 
ing of  the  court  of  appeals  of  Mieaouri  in 
the  case  of  Fiaher  v.  St.  Joseph  Water  Co. 
1.11  JIo,  App.  630,  132  S.  W.  288,  where,  in 
a   question    involving,    to 
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Bome  extent,  the  principiea  here  involved,  it  i 
■was  aaid:  "Whether  a  public  utility,  such  | 
•8  a  Ejatem  of  waterworka,  be  owned  and  . 
operated  by  the  municipality  or  by  a  private 
corjjoration,  the  conBumerB  in  the  long  run 
must  pay,  not  only  tlie  operating  expensoB 
of  the  buainess,  hut  also  Ibe  wlitrie  cost 
of  construction  and  expense  of  maintenance 
and  betterments,  together  with  a  reasonable 
profit  on  the  investinent,  if  the  business 
l>e  in  the  hands  of  a  private  corporation. 
It  would  seem  to  be  more  fair  and  just 
that  each  consumer  should  bear  the  con- 
struction I'Xpensea  relating  excluBively  to 
hJB  own  service  than  that  the  gross  sum  of 
all  such  expenses  should  be  ratably  sBSeseed  . 
against  all  the  consumers  through  the  I 
medium  of  an  increased  charge  for  the  serv-  I 
ice.  In  one  form  or  another  the  consumers 
must  foot  all  the  bills,  and  we  think  it  is 
reasonable,  bo  far  as  it  may  be  done,  to  | 
make  each  pay  for  what  he  getB." 

It  is  no  doubt  true  that  these  plaintiffs, 
from  their  standpoint,  will  be  required  to 
■  incur  an  expense  without  fault  on  their 
part:  but  someone  st  last  must  bear  this  ex- 
pense, and  we  think  that  burden  must  fall 
upon  them.  Opportunity  for  wide  choice  ex- 
ists in  the  selection  of  appliances  for  the  use 
cf  the  electric  current,  and  interminable 
confusion  might  ensue  and  great  injustice 
be  done  if  the  company  was  required  to  take 
,  into  account  these  various  opinions  and 
preferences  resulting  from  the  change  in  ap- 
pliances. It  woe  the  duty  of  the  plaintiffs 
in  the  ftrat  instance  to  furnish  their  own 
appliances,  and  the  change  of  system  not 
having  been  made  needlessly  or  capriciously, 
we  think  it  equitable  that  they  should  ac- 
quire, at  their  own  expense,  such  fixtures 
as  are  adapted  to  their  purpoBes  to  receive 
the  current  under  the  new  system.  More- 
over, there  are  no  allegations  in  the  com- 
plaint from  which  it  could  be  said  that 
there  was  any  privity  of  contract  requiring 
the  company  to  furniBh  the  appellants  with 
any  particular  kind  of  current. 

There  was  an  allegation  in  the  complaint 
that  the  change  in  the  system  was  made 
without  notice  to  certain  owners,  who,  in 
ignorance  of  the  change,  turned  on  the  cur- 
rent of  the  new  system,  whereby  their  mo- 
tors were  burned  out  and  otherwise  dam- 
aged. We  have  not  thought  it  proper  or 
necessary  to  consider  in  this  case  the  ques- 
tion of  the  liability  of  the  electric  company 
to  such  owners,  and,  if  they  have  any 
cauM  of  action  growing  out  of  a  failure  to 
give  notice  of  the  change,  it  is  not  concluded 
by  this  opinion. 

The  decree  of  the  court  sustaining  the  de- 
murrer will   therefore   be   aflirmed. 

McCullocli,  Ch.  J.,  disqualified  and  not 
participating. 
L,BJ1..1915B. 
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SOUTHERN  POWER  COMPANY. 


1.  Where  a  company  engaged  in  trans- 
mitting electrical  power-  ordered  from  an- 
other company  engaged  in  the  business  of 
manufacturing  wire  for  electrical  transmis- 
sion,  certain  copper  wire  for  use  in  the 
business  of  the  purchaser,  and  the  written 
contract  specified  the  diameter  of  the  wire, 
and  contained  a  clause  stating  that  th« 
vendor  guaranteed  "the  wire  not  to  vary  in 
gauge  over  1  per  cent  above  or  below  diaMe- 
ters  given,  and  to  have  a  conductivity  of 
not  less  than  97  per  cent  of  that  of  pure 
copper,"  this  did  not  exclude  an  implied 
warranty  on  the  part  of  the  manufacturer 
that  the  wire  was  so  constructed  as  to  be 
properly  adapted  for  use  in  transmitting 
elertricity,  and  that  it  was  free  from  latent 
defects  rendering  it  unsuited  to  that  pur- 
ls]  Under  such  a  contract  specifying  the 

diameter  of  the  wire  »>d  it*  conductirltv, 
there  was  no  implied  warranty  that  it  wonld 
accomplish  all  that  was  expected  of  it  or 
intended  by  the  purchaser;  but  there  was 
an  implied  warranty  that  it  was  properly 
constructed  copper  wire  of  the  size  and  kind 
specilied.  and   reatioiiably  suited  for  use  as 

Pleading  —  sQlRclencr- 

2.  The  first  ground  of  the  special  de- 
murrer to  the  petition  was  without  merit. 
The  allegation  of  negligence  in  the  eight- 
eenth paragraph  may  nave  been  unneces- 
sary and  surplusage,  but,  taken  as  a  whole, 
the  suit  was  for  a  breach  of  an  implied 
Warranty,  and  not  for  damages  for  a  tort. 

(a)  The  first  clause  in  the  eighteenth 
paragraph  of  the  petition,  standing  alone, 
would  be  too  general,  as  merely  alleging 
that  the  wire  was  defectively  constructed. 
If  the  defects  were  sufficiently  alleged,  this 
opening  general  statement  would  not  render 
the  paragraph  demurrable;  but  the  allega- 
tion as  to  the  defect  was  stated  in  the  al- 
ternative, and  to  this  the  special  demurrer 
raised  an  objection  which  was  well  taken. 
Green  v.  Ingram.  16  Gs.  184;  Gould,  PI. 
217,   and   note;   6   Enc   PI.   k   Pr.   26B;    6 

Headnotes  by  Fish,  Ch.  J. 


Nnte.  —  The  question  whether  an  express 
warranty  aa  to  quality  excludes  an 
implied  warranty  as  to  quality  is  discussed 
in  the  note  to  Loxterkamp  v.  Lininger  Im- 
plement Co.  33  L.R.A.(N,S.)  501.  And  see 
also  in  this  connection  the  auestion  dis- 
cussed in  the  note  to  Springfiela  Shingle  Co. 
V.  Edgecomb  Mill  Co.  35  L,R.A.(N.S.)  286, 
as  to  the  effect  of  a  sale  with  particular 
description  of  kind  or  quality  as  excluding 
implied  warranty  of  fitness. 


JOHN  A.  ROEBUNGS  SOXS  CO.  v.  SOUTHERN  POWER  CO. 


SOI 


SUndtird  Enc.  Proc.  694:   31  Cvc. 

d«T  our  practice  thU  did  not  {or 

of  the  general  demurrer  that   no 

action  was  set  forth,  but  tunii|hed  ground 

for  Hpec LB  1  demurrer. 

(b)  The  allegation  "that  petitioner  has 
sold  it  as  such  [that  ia,  the  wiri 
copper],  realising  therefrom  tht 
f9S,S39.06,  which  whb  itB  onl;  value,"  was 
attacked  by  the  special  demurrer  on  the 
ground  that  it  was  not  shown  that  the  sum 
realized  was  the  market  value  of  the  copper 
at  the  time  and  place  of  delivcri-  as  con- 
templated and  fixed  by  the  contract.     This 

Sound  WEM  well  taken.  It  did  not  appear 
3m  the  petition  when  the  sate  vaa  made, 
or  whether  the  price  of  copper,  or  the  value 
of  the  wire,  was  the  aame  at  the  time  wlien 
thus  sold  as  when  delivered.  If  the  value 
fluctuated,  this  would  not  have  affected  the 
measure  of  damages  under  the  contract. 
Berry  v.  Shannon,  HO  Ua.  459;  Americus 
Grocery  Co.  y.  Bracket!,  IIB  Ga.  <8fl.  Of 
course,  this  irould  not  exclude  epecial  dam- 
ages in  a  proper  caae. 

(c)  AVhat  ii  said  as  to  a  former  ground 
of  demurrer  controls  the  attack  of  the  state- 
ment that  the  construction  of  the  wire  »as 
negligence  and  a  failure  to  furnish  an  arti- 
cle reasonably  suited  for  the  purpose  for 
which  it  was  sold. 

Same  —  tndetlnlteness. 

3,  The  nineteenth  paragraph  of  the  peti- 
tion was  vague,  indefinite,  and  uncertain, 
and  failed  to  stute  with  sufllcient  definite- 
nets  the  time,  character,  or  amount  of  ex- 
penditures or  the  stoppages  of  business  and 
the  tosses  resulting  therefrom.  The  ninth 
ground  of  the  special  demurrer,  therefore, 
should  have  been  sustained.  This  ground 
was  sustained  in  part,  but  apparently'  was 
not  sustained  as  to  the  general  allegation 
of  the  loea  of  the  price  of  the  wire  and  the 
sum  expended  in  erecting  and  taking  down 
the  sane,  with  interest  thereon.  These 
allegations  were  also  too  general. 

Same  —  duplicity. 

4.  The  tenth  ground  of  demurrer  was 
without  merit.  The  action  as  brouglit  was 
not  duplicitoue,  but  was  one  baaed  upon  a 
breach  ot  an  implied  warranty.  It  was 
not  alleged  that  the  wire  was  not  2/0  or 
3/0  copper  wire,  nor  that  it  varied  in  gauge 
over  1  per  cent,  nor  that  it  did  not  have  a 
conductivity  of  97  per  ceint  of  pure  copper. 
But  the  action  was  based  on  the  theory 
that  the  wire  was  furnished  for  use  for  the 
transmission  of  electrical  power,  and  to 
be  suspended  between  towers;  that  it  was 
not  properly  constructed  for  the  use  witli 
reference  to  which  it  was  purchased,  and 
that  it  had  latent  defects. 

Appeal  —  rnlfngn  on  demurrer, 

6.  No  ruling  on  the  other  grounds  of 
demwrer  requires  a  reversal. 

(September  23;  ]ei4.) 

ERROR  to  the  Superior  Court  for  Fulton 
County  to  review  a  judgment  in  plain- 
tiff's favor  in  an  action  brought  to  recover 
L.R.A.1S15B. 


damages  fur  alleged  defects  in  the  quality  of 
certain  copper  wire  sold  and  delivered  by 
defendant  to  plaintiff.    Reversed. 

The  tacts  are  stated  in  the  opinion. 

Messrs.  Noble,  E^tabrook,  &  McHarg 
and    Henry    A.    Alexander,    for    plaintifl^ 

When  any  contract,  agreement,  or  under- 
taking has  been  reduced  to  writing  and  is 
evidenced  by  a  document,  the  contents  of 
sucit  document  cannot  be  contradicted,  al- 
tered, added  to,  or  varied  by  parol  or  ex- 
trinsic  evidence. 

Pitcaim  v.  Philip  Hiss  Co.  «1  C.  C.  A. 
657,  125  Fed.  110,  21  Am.  k  Eng.  Enc. 
Law,  2d  ed.  1079;  Thayer,  Ev.  pp.  3B0,  ct 
seq.:  1  Greenl.  Kv.  16th  ed.  %  SoOa;  Davia 
Calyx  Drill  Co.  v.  Jlallory,  00  L.RJ. 
973.  09  C.  C.  A.  602,  137  Fed.  332;  Rey- 
nolds v.  General  Electric  Co.  73  C.  C.  A.  23, 
141  Fed.  .151:  De  Witt  v.  Berr.v,  134  U.  S. 
30fi,  33  L.  ed.  890,  10  Sup.  Ct.  Rep.  538; 
Pender  v.  Fobes,  18  N.  C.  (1  Dev.  A  B.  L.) 
250;  Sparks  v.  Messick,  65  N.  C.  440; 
Etlveridge  v.  Palin,  7S  S.  C.  213;  Wood  v. 
Aslie,  i  Strobh.  L.  407 ;  Stucky  v.  Clyhurn, 
Cheves,  I,.  186,  34  Am.  Dec.  590;  Smith  v. 
McCall,  1  M'Cord,  L.  220,  10  Am.  Dec 
606;  Porcher  v.  Caldwell,  2  McMull.  I_ 
329;  Xaumberg  v.  Young,  44  N.  J,  L.  331, 
43  Am.  Rep.  380;  Bullard  v.  Brewer,  118 
Ga.  918.  45  S.  E.  711;  2  Mccliem,  Sales,  g 
1254;  Fay  t  E.  Co.  v.  Dudley,  129  Ga.  314, 
58  S.  E.  826 ;  Seitz  v.  Brewers'  Refrigerat- 
ing Mach.  Co.  141  U.  S.  filO.  33  1/.  ed.  837, 
12  Sup,  Ct.  Rep,  48;  J.  I.  Case  Threshing 
Mach,  Co.  V.  Broach,  137  Ga.  602,  73  S.  E. 
1063;  Holeomb  v.  Cable  Co.  119  Ga.  460, 
46  S.  E.  671. 

The  foregoing  rule  applies  to  every  species 
of  written  contract,  and  contracts  for  manu- 
facture and  sale  are  no  exception  to  it. 

Gardner  v.  Winter,  117  Ky.  382,  63 
UR.A.  647,  78  S.  W.  143;  Davia  Calvx 
Drill     Co.     V.     Mallory.     80     L.R.A.     073, 

00  C.  C,  A.  662,  137  Fed.  332;  Rey- 
nolds T.  General  Electric  Co.  73  C.  C.  A. 
23,  141  Fed.  351;  DeWitt  v.  Berry,  134 
U.  S.  300,  33  L.  ed.  890,  10  Sup.  Ct.  Rep. 
.536;  Dickson  v.  Jordan.  33  N.  C.  (11 
Ired.  I,.)  !6fl,  53  Am.  Dec.  403;  Wasatch 
Orchard  Co.  v,  Morgan  Canning  Co.  32 
Utah,  22B,  12  L.R.A.(j;.S.)  540.  89  Pae. 
1000;    Leavitt   v.   Fiberloid   Co.    15   L.R.A. 

IX.S.)  862,  note;  Bucy  v.  Pitts  Agri. 
Works,  89  Iowa,  464,  56  N.  W.  541 ;  Lom- 
bard Water-Wheel  Governor  Co.  v.  Great 
Northern  Paper  Co.  101  Me.  114,  6  L.R.A. 

(S.S.)    180,   G3   Atl.   555;    Wood   v.   Ashe, 

1  Strobh,  L.  407 ;  Studiy  v.  Clyhurn.  Chevea, 
L.  180,  .14  Am.  Dec.  .'>90;  M'Laughlin  v. 
Horton,  1  Hill,  L.  383;  Smith  v.  MeCall, 
1  M'Cord,  L.  220,  10  jim.  Dec.  666;  Lanier 
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T.  Auld,  5  N.  C.  (1  Murph.)  133;  Chasi: 
Hackley  Pi&iio  Co.  v.  Kepnedy,  132  N,  C. 
1B8,  H7  S.  E.  J88;  \V.  F.  Main  Co.  v. 
GriiHn-Byiium  Co.  141  N.  C.  43,  53  S.  E. 
727;  Johnson  v.  ]jitiu«r,  71  Ga.  470; 
DeLoHcU  .Mill  Mfg.  Co.  t.  Tutweiler  Coal, 
Coke  i  I.  Co,  2  0».  App,  493,  58  S.  E.  790; 
Crankshaw  v.  Scbweizcr  Mfg.  Co.  1  Ga. 
App.  3fi3,  58  S.  E.  222;  Moultrie  v.  J.  S. 
^chofiuld'B  iSons  Co.  6  Ga.  App.  404,  05  S. 
E.  315;  Holromb  v.  Cable  Co.  119  Ga.  4(!a, 
48  8.  E.  671;  Malaby  v.  Voung,  104  Ga. 
205,  30  8.  E.  854;  Springer  v.  Indianapolis 
Brewing  Co.  12G  Ga.  321,  5o  S.  E.  53; 
Brooke  Bros.  Lumber  Co.  v.  Case  Tbreslitng 
Mach,  Co.  13U  Ga.  754,  T2  S.  E.  40. 

Wiiere  expriws  warrantii's  are  contained 
in  a  written  contract  of  sale,  the  Georgia 
statute  relating  to  sales  of  personal  prop- 
erty does  not  apply. 

Johnson  v.  Latimer,  T1  Ga.  470;  Malsby 
T.  Vouttg,  104  Ga.  205,  30  S.  E.  SS4;  Hoi 
eomb  V.  Cable  Co.  IIS  Ga.  4M,  49  S.  E. 
071 ;  Sprinitcr  v.  Indianapolis  Brewing  Co. 
120  Ga.  321,  55  H.  S.  53;  Brooke  Bros. 
Lumber  Co.  v.  Case  Threshing  Mach,  Co. 
130  Ga.  754,  72  S.  E.  40:  De  Loacb  Mill 
Mfg.  Co.  V.  Tutweiler  Coal.  Coke  4  I.  Co. 
2  Ga.  App.  403,  58  S.  E.  7tl0;  Kay  4  E. 
Co.  V.  Dudley.  )20  Ga.  314,  58  S.  E.  828; 
Crankshaw  v,  Sehweizer  Mfg.  Co.  1  Ga. 
App.  363.  38  S.  E.  222;  Moultrie  v.  J.  S. 
Scboflelds  Sons  Co.  0  Ga.  App.  404,  05  S. 
E,  315;  Bullard  v.  Brewer,  118  Ga.  918, 
43  H.  ¥..  711;  J.  I.  Case  Threshing  Mach. 
Co.  V.  Broach,  137  Ga.  G02,  73  S.  K.  1063. 

But  if  the  rule  were  otherwise  in  cases 
where  the  contract  was  made  and  was  to  be 
performed  in  the  state  of  Georgia  as  the 
locu*  eontraclus,  in  the  case  at  bar  it  would 
be  governed  by  the  rules  of  the  commoo 
law  without  reference  to  local  statutes. 

Pattillo  V.  Alexander,  96  Ga.  60,  29 
L.R.A.  616.  22  S.  E.  640,  105  Ga.  482,  30 
S.  E.  044;  Akers  v.  JefTerson  County  Sav. 
Bank.  120  Ga.  1060,  48  8.  £.  424;  Uy  v. 
Nashville.  C.  &  St.  L.  R.  Co.  131  Ga.  345. 
62  S.  E.  1S9. 

?ile»srs.  Xorm«n  I.  Cocke  and  King. 
Rpaldliig,   A   Underwood,    for   defendant 

The  law  neither  contemplates  nor  toler- 
ates that  the  petition  shall  set  out  the  evi- 
dence, or  anticipate  what  might  be  matter 
for  defensive  answer. 

Bittick  V.  Georgia,  ¥.  t  A.  R.  Co,  136 
Ga.  138,  70  8.  £.  1106;  Louisville  &  N.  R. 
Co,  V,  Peeples.  136  Ga.  448,  71  S,  E.  805. 

In  a  Bale  of  goods  by  description,  where 
the  buyer  has  not  inspected  the  goods,  there 
is,  tn  addition  to  tlie  condition  precedent 
that  the  goods  shall  answer  the  description, ' 
L.R.A.lgi5R. 


an  implied  warranty  that  they  shall  be 
salable  or  merchantable. 

2  Benjamin,  Sales,  Corbin'a  ed.  g  983. 

Where  a  manufacturer  or  dealer  contracts 
to  supply  an  article  wliieli  he  manufaeturea 
or  produces,  or  in  which  he  deals,  to  be 
applied  to  a  particular  purpose,  eo  that  Uie 
buyer  necessarily  trusts  to  the  judgment  or 
skill  of  the  manufacturer  or  dealer,  there 
Is  an  implied  term  of  warranty  that  it  shall 
be  reasonably  fitted  for  the  purpose  for 
which  it  is  to  be  applied. 

2  RcDJamin,  Sales.  Corbin's  ed.  g  988. 

The  warranty  extends  to  latent  defect* 
unknown  to,  and  even  undiscoverablc  by, 
the  vendor,  which  render  the  article  sold 
untltted  for  the  purpose  intended. 

Benjamin,  Sales.  Corbin's  «1,  g  094. 

Where  the  seller  of  an  article  to  he  de- 
livered is  the  manufacturer,  and  knows  the 
use  to  be  made  of  it  by  the  purchaser. 
there  Is  implied  warranty  that  it  will  be 
free  from  latent  defects  arising  in  the  proc- 
ess of  manufacture,  and  that  it  will  be 
merchantable  and  reasonably  QUod  for  the 
purpose  for  which  it  is  bought. 

Bierman  v.  City  Milb  Co.  151  N.  Y.  482. 
37  L.R.A.  799,  50  Am.  St  Rep.  638,  45  N. 
E.  850;  Carleton  v.  Lombard,  A.  &  Co.  149 
N.  Y.  137.  43  N.  E.  422. 

Where  the  defect  in  the  article  is  not 
discoverable  on  inspection  or  by  ordinary 
tests,  such  warranty  continues  after  deliv- 
ery and  acceptance  by  the  buyer. 

Bierman  v.  City  ilills  Co.  supra :  Howard 
V.  Hoey,  23  Wend.  350;  Cleu  v.  McPherson. 
1  Bosw.  480;  Hamilton  v.  Ganyard,  34 
Barb.  204;  Cooper  v,  Payne,  180  N.  Y.  334, 
78  S.  E.  1076;  Hoe  v.  Sanborn,  21  K.  Y. 
552.  78  Am.  Dec.  183. 

The  law  of  Georgia  in  its  application  to 
the  sale  and  purchase  of  goods  not  on  hand, 
but  to  be  thereafter  furnished,  is  the  same 
as  the  common  law.  The  only  difference  in 
the  Georgia  law  is  that  the  rule  of  implied 
warranty  has  been  extended  to  all  sales. 

Gammell  v.  Gunby.  32  Ga.  504;  Wilcox 
v.  Hall.  53  Ga.  635;  Elgin  Jewelry  Co.  v. 
Estes,  122  Ga.  807,  60  S.  E.  930. 

There  is  no  express  warranty  in  the  quo- 
tation made  by  defendant,  accepted  by 
plaintiff,  which  excludes  the  Implied  war- 
ranty above  specified. 

Austin  V.  Cox,  00  Ga.  520;  Wilcox  v. 
Owens,  64  Ga.  601;  National  Computing 
Scale  Co.  V.  Eaves,  116  Ga.  511,  42  S.  E. 
783;  Elgin  Jewelry  Co.  v,  Eates,  supra; 
Hawley  Down  Draft  Furnace  Co.  v.  Van 
V^'inkle  Gin  &,  Ma«h.  Works,  4  Ga.  App.  85, 
60  S.  E.  1008;  Bladcmore  v,  Fairbanks,  M. 
t  Co.  78  Iowa,  282,  44  N,  W.  550;  McQuaid 
v.  Boss,  22  L.R.A.  187,  and  note,  85  Wis. 
492,  39  Am,  St,  Rep.  864,  55  N.  W,  706; 
Murchie  v.  Cornell,  14  L.R.A.  492,  and  note. 


JOHN  A.  ROEBLING'S  SONS  CO.  v.  SOUTHERVf  POWER  CO. 


903 


155  Maes.  60,  31  Am.  St.  Bep.  62S,  29  >.'. 
E,  207  i  Kellogg  Bridge  Co.  v.  Hamilton, 
110  U.  S.  108.  28  L.  ed.  88,  3  Slip.  Ct.  Rep. 
537 ;  Getiernl  Fire|Jroofing  Co.  v.  L.  Wallace 
t  Son,  90  C.  C.  A.  204,  175  Fed.  650. 

The  implied  warranty  or  merchantabilitj 
and  adaptation  to  the  use  for  whidi  goods 
are  bought,  when  th«y  are  bought  for  a 
particular  purpose  knotrn  to  the  seller,  in 
implied. 

Thomas  v.  Simpson,  SO  N.  C.  i. 

Where  the  sale  is  by  description,  witliout 
opportunity  for  prior  inspection,  the  rule 
of  caieat  emptor  docs  not  apply,  and  there 
is  an  Implied  warranty  of  Htneas. 

Baer  v.  Mohile  Cooperage  t  Box  Mfg. 
Co.  loB  Ala.  401,  49  So.  02. 

On  the  sale  of  a  machine  an  implied 
warranty  of  suitablenesa  and  adequacy  tor 
use  intended  exists  notwithstanding  an  ex- 
press warranty  as  to  quality  and  technical 
capacity  contained  in  tlie  order. 

George  E.  Pew  Co.  v.  Karley,  154  Iowa, 
559,  134  N.  W.  529. 

An  express  warranty  does  not  exclude  an 
Implied  warranty,  unless  the  two  are  ineon- 

Boulware  v.  Victor  Automobile  Mfg.  Co. 
152  Mo.  App.  567,  134  S.  W.  7. 

Where  goods  of  ft  known  character,  which 
cftn  be  manufactured  so  as  to  have  no  latent 
defects,  are  sold  by  description,  a  warranty 
is  implied  that  they  are  merchantable. 

Leavitt  v.  Fiberloid  Co.  lOG  Mass.  440, 
15  L.B.A.(N.S.)    9J5,  82  X.  E.  082. 

Where  express  warranty  appears  on  a 
true  construction  of  the  con  tract,  to  have 
been  superadded  for  the  benefit  of  the  buyer, 
it  does  not  exclude  the  implied  wari'anty  of 
fitness. 

Mody  V.  Gregson,  L.  R.  4  Excli.  53,  38 
L,  .1.  E-wh.  K.  S.  12,  in  L.  T.  N.  S.  438. 
17  Week.  Rep.  176;  Bigge  v.  Parkinson,  7 
HurUt.  i  X.  0,15,  31  L.  J.  Exch.  N.  S.  301, 
8  Jur.  S.  S.  1014,  7  L.  T.  N.  S.  92,  10 
Week.  Rep.  349;  Druinmond  v.  ^'an  Ingen, 
L.  R.  12  App.  Caa.  2S4,  50  L.  .T.  Q.  B.  X,  S. 
5(i3,  37  L.  T.  X.  S.  1,  36  Week.  Bep.  20. 

I'l.^li,  Cli.  J.,  delivered  the  opinion  of  the 
court: 

We  will  lirst  consider  the  general  demur- 
rer to  the  petition.  The  John  A.  Rochliiig's 
Sons  Company,  by  a  writing  dated  in  Kew 
York  city.  May  28,  1900,  and  addressed  to 
the  Southern  Power  Company,  Charlotte, 
North  Carolina,  stated:  ''We  t>eg  leave  to 
quote  you  on  appro.\imately  730,000  pounds 
of  solid  and  stranded  hard  drawn  and  semi- 
hard drawn  copper  wire,  as  follows:" 

Then  followed  seven  kinds,  stating  the 
size,  the  number  of  wires,  the  diameter,  the 
proximate  weight  per  mile,  and  the  cost  of 
delivery  for  North  Carolina  and  for  Santh 
L.R.A.1815P. 


Carolina  of  each  item.  Among  these  weru 
2/0  and  -VO  sizes.  The  pajier  further  con- 
tained the  following:  "We  guarantee  the 
wire  not  to  vary  in  gauge  over  1  per  cent 
above  or  below  diameters  given,  and  to 
have  a  conductivity  of  not  less  than  97  per 
cent  of  that  oF  pure  copper." 

The  remainder  of  the  paper  referred  to 
the  times  of  delivery  and  payment,  and  it 
was  also  stated  that  the  acceptance  of  this 
proposition  was  to  constitute  a  purchase  of 
the  material  at  the  prices  named,  and  to 
hind  tlie  company  to  deliver  it  as  stated. 
Under  this  was  written  the  word  "Accept- 
ed," followed  by  the  signature  of  the  plain- 
tiff. A  large  lot  of  wire  known  as  2/0  and 
3/0  with  hemp  center  and  copper  strands 
was  delivered.  Tlie  plaintiff  did  not  allege 
that  it  lacked  the  conductivity  guaranteed, 
but  alleged  that  it  was  defectively  con- 
structed and  unsound,  and  was  unfit  for 
the  purpose  for  which  it  was  furnished, 
and  for  which  it  was  sold  by  the  defendant 
to  the  plaintiff  with  knowledge  of  the  pur- 
pose for  which  it  was  bought.  It  was  al- 
leged that  either  the  material  of  which  the 
wire  was  constructed  was  so  defective  as  to 
pit  and  break,  or  that  some  substance  which 
bad  been  piit  upon  the  hemp  produced  a 
corrosive  material  which  rendered  the  wire 
defective  and  the  lines  strung  with  it  whol- 
ly useless  and  unable  to  he  maintained  as 
transmission  lines,  and  of  no  value  except 
as  junk  copper.  It  was  also  alleged  that 
the  wire  was  shipped  in  sliCh  completed 
shape  that  plaintitT  had  no  knowledge  or 
notice,  or  means  of  knowing,  of  any  defect 
in  its  manufacture;  that  wire  of  the  char- 
acter and  description,  if  sound  and  in  good 
order,  unless  broken  by  external  and  vio- 
lent menna,  would  last  for  about  fifty 
years ;  but  that  these  wires  commenced 
breaking  shortly  after  the  completion  of  the 
lines  of  transmission  for  which  tliej  were 
used,  and  continued  to  do  so.  The  controll- 
ing question  raised  by  the  jfeneral  demurrer 
was  whether  the  descriptive  words  "2/0" 
and  "3/0,"  and  the  guaranty  that  the 
gauge  would  not  vary  over  1  per  cent  above 
or  below  the  diameter  ^ven,  and  that  the 
wire  would  have  a  conductivity  of  not  lesa 
than  07  per  cent  of  that  of  pure  copper, 
excluded  all  implied  warranties  aa  to  quali- 
ty or  suitableness  for  the  purpose  for  which 
it  was  intended.  This  question  was  ar- 
gued, ilrst,  with  reference  to  the  provisions 
of  the  Code  of  ±his  state  and  the  decisions 
made  under  them;  and,  second,  with  refer- 
ence to  the  common  law  and  decisions  of 
other  courts,  treating  the  contract  as  gov- 
erned by  the  common  law.  We  will  con- 
sider the  question  under  these  divisions. 

By  Civil  Code  1910,  %  4135,  referring  to 
aales  of  personalty,  it  is  declared:  "If  there. 
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n  detecting 
defects;  the  seller,  however,  in  all  casei 
(unless  expressly  or  from  the  nature  of  thi 
transaction  excepted)  warrants— 1.  That  hi 
has  a  valid  title  and  right  to  sell.  2.  That 
the  article  sold  is  merchantable,  and  rea- 
sonably suited  to  the  use  intended.  3.  That 
he  knows  of  no  latent  defects  undisclosed." 
This  would  seem  on  its  face  to  be  ]>laln. 
In  the  absence  of  an  express  warranty,  it 
places  upon  the  purchaser  the  duty  of  using 
caution  in  detecting  defects;  but  it  declares 
that  "in  all  cases  (unless  expressly  or  from 
the  nature  of  the  transaction  excepted)" 
there  Is  a  warranty  declared  by  law  to  be 
implied  in  the  respects  mentioned.  So  that 
such  implied  warranty  arises  unless  there 
is  an  express  exception  of  it,  or  unless  from 
the  nature  of  the  transaction  it  is  excepted. 
This  action  was  contained  in  the  first  Civil 
Code  of  this  state,  which  was  adopted  in 
1S01,  but  went  into  effect  in  January  ], 
1863;  and  this  has  been  the  law  of  Georgia 
ever  since.  It  cannot  be  repealed  by  deci- 
sions of  courts.  If  a  contract  expressly  de- 
clares that  there  shall  be  no  other  warran- 
ties than  those  expressed,  no  difficulty  can 
arise.  The  only  possibility  of  ditference  is 
as  to  whether  the  nature  of  the  transaction 
under  investigation  is  such  as  to  exclude 
the  implied  warranties,  or  any  of  them,  de- 
clared in  the  section  of  the  Code.  In  some 
of  the  decisions,  both  in  this  and  in  other 
states,  broad  language  has  sometimes  been 
used  to  the  effect  that  an  express  warranty 
excludes  an  implied  warranty;  but  such  ex- 
pressions are  to  be  considered  in  connection 
with  the  question  involved  in  the  case  in 
which  they  were  used.  It  would  seem  to  ■ 
be  wholly  illogical  and  unreasonable  to  say,  1 
if  in  the  sale  of  goods  the  title  was  express- 1 
ly  warranted,  this  excluded  all  implied  war- 1 
ranty  of  merchantability  or  of  the  absence) 
of  latent  defects;  or,  on  the  other  hand, 
that  if  there  «as  an  express  warranty  that 
goods  were  of  a  certain  character  or  quali- 
ty, it  excluded  an  implied  warranty  that 
the  seller  had  a  valid  title  to  them.  There 
is  no  conflict  between  the  two,  and  one  does 
not  overlap  or  exclude  the  other.  If  a  mer- 
chant ordered  coffee  warranted  to  be  equal 
to  a  given  sample,  he  certainly  would  not 
mean  that  he  waived  any  question  as  to 
whether  the  seller  owned  the  coiTee.  Where 
the  express  contract  covers  or  supersedes 
the  implied  warranty  of  the  law,  it  e.tcludes 
the  latter ;  hut  where  the  two  are  in  any 
conflict,  and  the  parties  have  not  under- 
taken by  the  express  warranty  to  cover  the 
whole  subject-matter  of  the  sale  and  of  the 
warrantiea  which  the  law  itself  Implies, 
they  are  not  excluded,  except  so  far  as  the 
L,B.A.iei6B. 


express   warranty   deals   with    the   subject- 
matter  of  the  implied  warranty. 

There  is  undoubtedly  much  confusion  on 
this  subject.  The  theory  that,  where  the 
parties  have  reduced  their  contract  to  writ- 
ing,  they  will  be  presumed  to  have  covered 
all  matters  touching  the  sale,  is  only  par- 
tially true.  ]f  a  merchant  should  order 
goods  of  a  certain  character,  without  speci- 
fying time  for  delivery,  and  the  order 
should  be  accepted,  this  would  be  an  ex- 
press contract,  and  if  in  writing,  an  express 
written  contract;  and  yet  who  doubts  that 
the  law  would  imply  that  the  delivery 
should  be  made  witliin  a  reasonable  timeT 
Nor  is  it  likely  that  anyone  would  contend 
that,  because  the  contract  was  reduced  to 
writing,  the  law  would  imply  nothing  fur- 
ther. If  a  contractor  should  agree  in  writ- 
ing to  complete  a  house,  specifying  the  size, 
number  of  rooms,  etc.,  the  law  would  lin- 
questionably  imply  that  tlic  worii  should  be 
done  in  a  workmanlike  manner,  and  if  he 
agreed  to  furnish  materials,  that  they 
should  be  proper  and  suitable  for  the  pur- 
pose. Many  instances  might  be  cited  in 
which  parties  enter  into  express  contracts, 
and  yet  the  law  implies  certain  incidents  or 
terms  in  regard  to  the  carrying  out  of  the 
contract.  So  that  the  maxim,  Exprrmum 
facil  ceatarr,  taciturn,  has  its  limitationn. 
Suppose  that  a  purchaser  should  order  from 
a  manufacturer  a  table  warranted  to  be  of 
certain  dimensions  and  with  certain  orna- 
mentations; can  it  be  contended  that  this 
would  exclude  an  implied  warranty  that  the 
table  should  be  properly  put  together,  and 
that  such  a  contract  would  be  fulfilled  by- 
supplying  a  table  with  the  dimensions  and 
ornamentations  specified,  although  it  might 
be  constructed  of  such  inferior  material  as 
to  fall  down  as  soon  as  the  purchaser  should 
place  a  dictionary  upon  it  and  turn  to  the 
word  "warranty!"  Or  if  the  paint  used 
was  so  improper  in  character  as  to  soil  or 
corrode  everything  put  upon  it,  or  if  the 
legs  were  fastened  on  with  carpet  tacksT 
Or,  if  a  piano  should  be  warranted  to  be  a 
genuine  Knabe,  would  there  be  no  implied 
warranty  that  the  manufacturer  should  sell 
a  piano  with  proper  chords  and  keys!  Or, 
if  a  carpi'ntcr  nhould  order  from  a  manu- 
facturer an  aui^er,  specifying  or  requiring 
a  warranty  tliat  it  should  be  of  a  certain 
length  and  diameter  and  with  a  certain 
character  of  handle,  would  there  not  he  an 
implicii  contract  or  warranty  that  it  should 
be  an  auger  which  would  bore?  Could  it 
be  made  of  lead  or  pot  metal,  on  the  theory 
that  the  sppciflcation  of  the  size  and  handle 
excluded  any  other  contract  or  warranty 
implied  by  law?  We  are  not  now  discuss- 
ing a  possible  difference  between  implied 
terms   in   a  contract,   and   whether  general 
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4Mciiptive  terms  are  more  properl;  to  be 
«alled  WHrrantiee  or  agreements;  but  we 
«re  endeavoring  to  ahow  that  an  arbitrary 
And  UD limited  atatement  that,  beeauee  a 
contract  has  been  made  in  writing,  nothing 
else  can  be  implied  in  regard  to  the  subject- 
matter,  can  be  carried  to  such  an  extreme 
aa  to  result  in  s  reductio  ad  abaurdum. 

We  are  not  contending  that  terms  can  be 
ndded  to  a  written  contract  by  parol  trati- 
mony,  but  that  wliere  the  parties  make  a 
writti'n  contract  the  law  may  make  certain 
implications  in  ri^ard  to  the  subject-matter, 
and  that  one  of  the  tilings  whicli  it  impliea 
in  a  sale  of  personalty  is  a  warranty  of 
certain  things,  unlesa  that  warranty  is  ex- 
cluded by  reason  of  the  terms  of  the  con- 
tract itself,  or  by  reason  of  the  nature  of 
the  transaction.  This  is  an  implication 
which  tbe  law  itself  imposes,  except  under 
the  circumstances  mentioned;  and  it  is  an 
entirely  diCTerent  matter  from  endeavoring 
to  superadd  to  a  written  contract  parol 
agreements.  In  Austin  r.  Cox,  60  Ga.  520, 
where  a  note  given  for  the  price  of  a  com- 
mercial fertilizer  declared  that  "this  fertil- 
izer is  sold  under  the  inspection  and  analy- 
sis of  Hi.  a.  Means,  inspector  at  Savannah, 
and  the  department  of  agriculture  at  At- 
lanta," it  waa  held  tbat  this  did  not  pre- 
clude the  maker,  when  sued  upon  the  note, 
from  setting  up  a,  warranty  of  quality,  ex- 
press or  implied,  and  urging  a  total  failure 
of  consideration,  in  that  the  article  sold 
was  not  a  fertilizer,  and  had  no  fertilizing 
properties,  and  was  wholly  wortbless.  In 
the  opinion  Bleckley,  J.,  said:  "Suppose  it 
were  true  that  the  article  had  been  in- 
spected and  analyzed  by  the  aggregate 
acientiflc  skill  of  the  universe,  and  that 
nevertheless  it  was  not  a  fertilizer,  had  no 
fertilizing  property,  and  was  wholly  worth- 
less, would  tJie  inspection  and  analysis  make 
the  article  'merchantable,  and  reasonably 
suited  to  the  use  intended!'  ,  .  .  VVc  can 
see  no  reason  for  treating  all  questions  as 
to  its  quality  closed." 

A  careful  consideration,  however,  of  the 
decigiona  of  this  court,  will  show  that  there 
is  no  necessary  conflict  between  them,  when 
what  is  said  in  each  is  construed  in  refer- 
ence to  the  facta  under  consideration.  In 
Wilcox  V.  Owens,  84  Ga.  601,  a  guano  note 
contained  the  clause ;  "Guano  sold  and 
guaranteed  under  analysis  of  Dr.  A.  Means, 
inspector.  Savannah,  which  analyais  has 
been  submitted  to  me." 

The  question  was  whether  this  guaranty 
or  warranty  by  implication  excluded  the  de- 
fense that  the  fertilizer  was  not  reasonably 
suited  to  the  purpose  for  which  it  waa  sold. 
Jackson,  J.,  after  quoting  the  section  of  the 
Code  above  set  out,  said:  "Therefore  in 
this  case  the  sellers  warranted  that  this 
L.R.A.I9I0B. 


fertilizer  was  merchantable  and  reasonably 
suited  to  the  use  intended,  unless  this  war- 
ranty be  expressly  excepted  from  this  con- 
tract, or  unless  it  is  excepted  therefrom 
from  the  nature  of  the  transaction.  It  is 
not  pretended  that  the  warranty  of  the  title 
is  excluded  by  this  guaranty;  is  the  other 
implied  warranty  excluded!  There  are  nn 
words  in  this  contract  that  expressly  ex- 
cept this  warranty  which  the  law  also  puts 
in  it;  and  the  nature  of  the  transaction 
does  not  except  it,  because  the  thing  sold 
was  known  by  both  parties  to  be  for  fer- 
tilizing the  soil,  that  was  the  use  intended, 
and  that  use  and  ita  adaptation  to  it  are 
of  the  very  essence  of  the  contract.  ,  .  . 
The  guaranty  that  the  article  comes  up  to 
Dr.  Meana's  analysis  does  not  expressly  ex- 
clude the  warranty  that  it  is  merchantable 
and  reasonably  suited  to  the  use  intended, 
— to  wit,  the  manuring  the  land  and  in- 
creasing the  crop.  The  purchaser  had  a 
right  to  stipulate  for  both,  and  not  to  buy 
unless  both  were  in  the  contract,  and  both, 
might  well  consist  without  the  overthrow 
of  either.  The  one  the  law  gave  the  pur- 
chaser; the  other  the  express  contract  gave 

This    was    a   clear,    unambiguous    ruling 

that  a  warranty  of  a  single  thing  in  con- 
nection with  a  sale  did  not,  under  our  Code, 
exclude  the  implied  warranties  imposed  by 
the  law,  imless  they  were  enpressly  ex- 
cluded, or  there  was  an  inconsistency  be- 
tween tlie  warranty  made  and  the  implied 
warranty,  or  the  former  was  of  such  a  char- 
acter as  to  impliedly  exclude  the  latter. 
This  decision  has  never  been  modified  or 
overruled,  and,  if  there  were  any  conflict 
between  it  and  what  was  said  in  the  later 
decisions,  under  our  Code  (Civil  Code  1910, 
g  6207},  the  decision  quoted  would  control 
until  overruled  or  modified. .  But  we  do  not 
mean  to  hold  that  there  is  any  conflict. 

In  Johnson  v.  Latimer,  71  Oa.  470,  Lati- 
mer sued  Johnson  on  an  open  account  for 
the  first  payment  on  a  "Monarch  separator." 
The  evidence  on  behalf  of  the  plaintiff  was 
to  the  cfTcet  that  the  defendant  ordered  a 
machine  with  a  cylinder  of  a  given  size,  and 
there  was  no  warranty  as  to  weight;  that 
tile  plaintilT  warned  him  that  it  would  be 
too  large,  but  he  insisted  that  be  knew  what 
he  desired;  ttiat  the  plaintiff  said,  also,  that 
he  supposed  the  freight  would  be  S1.G5  per 
100  pounds,  and  in  fact  it  was  $1.54  per 
100;  and  that  upon  arrival  of  the  machine 
the  defendant  refused  to  take  it.  The  evi- 
dence on  behalf  of  the  defendant  was  to  the 
effect  that  be  desired  a  portahle  separator, 
for  the  purpose  of  hauling  it  about  the 
country  with  his  team;  that  he  so  informed 
the  plaintilT.  who  guaranteed  that  the  ma- 
chine should  be  what  he  desired,  and  that 
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it  should  not  weigh  over  2,000  pounds ;  tliat 
he  alao  agreed  that  the  freight  should  not 
cost  ov<?r  $33  or  $34,  but  upon  its  arrival 
at  iti  point  of  deetinHtion  the  defendant 
was  called  upon  for  $82  freight;  and  that 
the  actual  weight  wag  e,8(}0  pounds.  One 
ground  of  the  motion  for  a  new  trial  was 
because  the  court  refusod  a  request  to  give 
in  charge  to  the  jury  the  following:  "If 
the  machine  sold  defendant  by  plsintifTa  is 
not  reasonably  suited  to  the  use  intended, 
pUintiS  cannot  recover  in  this  case,  unless 
there  was  a  special  contract  as  to  size,"  etc. 
Another  ground  nas  because  the  court 
charged  as  follows:  "Tlie  warranty  whlcli 
the  law  required  I^atinier  to  make  was  that 
the  article  sold  was  n  separator, — that  is 
to  say,  that  it  would  separate  the  grain 
from  the  chaET;  but  he  did  not  warrant 
that  it  was  suitable  for  transportation  over 
the  roads  in  the  country,  or  that  it  was 
such  a  machine  as  could  be  pulled  by  John- 

Hall,  J.,  delivering  the  opinion,  said  that 
the  court  thought  that  all  that  was  in- 
tended by  the  charge  was  that  the  taw  did 
not  require  a  warranty  that  the  machine 
was  suitable  for  transportation  over  the 
roads  of  the  country.  He  stated  that  a 
cimple  refusal  of  the  request,  without  any 
charge  upon  an  inapplicable  principle, 
would  have  been  a  better  course.  He  then 
added:  "It  is  only  in  the  absence  of  an 
express  warranty  upon  the  subject  that  re- 
sort can  be  had  to  an  implied  warranty." 
And,  after  quoting  the  Code  section  on  the 
subject,  he  added:  "The  maxim  of  the  com- 
mon law,  expretturn  facit  cettare  taciturn, 
embodies  the  principle." 

This  was  all  that  was  said  on  the  sub- 
ject. It  is  evident  that  it  was  not  held 
(hat  there  was  no  implied  warranty  that 
the  separator  would  separate,  but  that, 
where  there  was  an  express  agreement  in 
regard  to  the  kind  of  cylinder  which  should 
be  placed  upon  the  machine,  there  was  no 
implied  warranty  that  it  was  suitable  for 
the   country    roads   in    the   defendant's   vi- 

In  Malsby  v.  Young,  104  Ga.  205,  30  S. 
E.  8i^4,  a  steam  engine  end  sawmill  were 
sold.  ,  The  machinery  was  expressly  war- 
ranted to  be  of  good  material  and  durable, 
and  with  good  care  and  proper  usage  to  do 
as  good  work  as  any  made  in  the  United 
States  of  similar  style,  and  like  amount  of 
use,  and  to  be  in  good,  fair  condition.  It 
was  provided  that,  if  it  did  not  meet  the 
above  warranty  after  trial  of  ten  days, 
written  notice  should  be  immediately  given 
to  the  vendors,  stating  wherein  it  failed  to 
satisfy  the  warranty,  and  a  reasonable  time 
should  be  given  to  them  to  sAid  a  compe- 
tent person  to  remedy  the  difliculty;  that 
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the  vendors  reserved  the  right  to  replace 
any  defective  parts;  and  that,  if  then  the 
machinery  could  not  be  made  to  flit  the 
warranty,  it  was  to  be  returned  hy  the  pur- 
chaser to  the  place  where  it  was  received, 
and  another  machine  was  to  be  substituted 
therefor  that  should  fill  the  warranty,  or 
the  notes  and  money  should  be  immediately 
returned  and  the  contract  canceled,  neither 
party  in  such  case  t»  make  or  have  any 
claim  against  the  other.  It  was  still  fur- 
ther declared:  "All  warranties  to  be  in- 
valid in  case  the  machinery  is  not  settled 
for  when  delivered,  or  if  this  warranty  is 
changed,  whether  by  erasure,  addition,  or 
waiver,  or  if  the  purchaser  shall  in  any 
respect  have  failed  to  comply  therewith." 

It  will  readily  be  seen  that  this  warranty 
on  its  face  covered  the  entire  ground  as  to 
being  reasonably  suited  to  the  use  intended, 
and  necessarily  excluded  an  implied  war- 
ranty on  that  subject.  The  trial  judge 
charged  that,  whether  there  was  an  express 
warranty  or  not,  the  law  would  roahe  the 
seller  warrant  the  machinery  to  be  reason- 
ably suited  to  the  use  intended.  This  was 
held  to  be  error.  In  discussing  the  ques- 
tion, Little,  J.,  said;  "Much  would  depend 
upon  the  nature  and  extent  of  the  war- 
ranty, where  it  was  express,  whether  any 
implied  warranty  would  exist  in  connection 
with  what  was  expressed ;  and  as  an  express 
warranty  was  made  a  part  of  the  written 
contract  on  which  the  suit  was  founded,  and 
by  the  contract  the  defendants  received  the 
machinery  subject  to  the  conditions  of  the 
warranty  printed  therein,  the  rights  of 
the  parties  as  to  the  nature  and  character 
of  the  articles  sold  are  to  be  measured  by 
the  represent  a  lions  and  warranties  therein 
contained;  and  as  shch  express  warranty 
covered  the  conditions  as  to  title,  make,  ca- 
pacity, etc.,  fully  and  in  detail,  the  charge 
of  the  court  eomplained  of  was  error." 

This  distinctly  recognized  the  rule  as  d*- 
clared  In  U'ilco.t  v.  Owens,  supra,  and  while 
in  the  further  discussion  the  expression  was 
used,  "It  Is  only  in  the  absence  of  an  ex- 
press warranty  that  resort  can  be  had  to 
an  implied  warranty,"  this  is  to  he  taken 
in  connection  with  what  was  previously 
said,  showing  that  the  express  warranty  waa 
of  a  character  to  cover  the  entire  matter  of 
the  suitableness  of  the  machinery  to  the 
work  to  be  done,  and  to  leave  no  room  for 
an  implied  warranty  on  that  subject. 

In  National  Computinf!  Scale  Co.  v. 
Eaveg,  116  Ga.  ,'511,  4-2  S.  E.  783,  suit  was 
brought  for  the  price  of  a  set  of  computing 
scales.  The  defendants  pleaded  failure  of 
consideration,  and  that  the  scales  were  not 
reasonably  suited  tor  the  use  intended.  The 
written  contract  in  regard  to  the  sale  con- 
tained a  guaranty  that,  if  the  scales  should 
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"get  out  of  order  at  any  time  witliin  two 
jea,n  from  date  of  Bhipmeut,  witli  ordiiior; 
use  (not  dropped  or  broken),  the  vendors 
to  quickl;  repair  the  same  free  of  cUargc, 
the  purchaser  pajing  trans portation  charges 
to  and  from  the  factory."  It  was  held  that 
this  guaranty  did  not  exclude  an  implied 
warranty  that  the  articles  sold  were  rea- 
sonably suited  tu  the  use  intended,  but  tlmt 
the  purchaser  could  not  defeat  an  action 
brought  to  recover  the  purchase  money,  on 
the  ground  that  the  articles  were  not  so 
suited,  unless  it  appeared  that  when  sold 
they  were  so  defective  as  not  to  be  reasona- 
bly suited  to  the  use  intended,  or  unless 
they  became  defective  after  the  sale,  and 
the  seller  bad  failed  and  refused  to  repair 
them  within  a  reasonable  time,  or  unless 
the  defect  thus  arising  was  of  such  a  char- 
acter that  it  could  not  have  been  remedied 
even  if  tlie  articles  had  been  returned.  In 
the  opinion  Justice  Cobb  said:  "U'bile  there 
is  no  express  warranty  in  the  contract, 
other  than  the  warranty  that  the  plaintiff 
.  will  repair  any  defects  when  not  brought 
about  in  a  given  way,  still  there  is  nothing 
in  the  eontract  which  excludes  tbe  implied 
warranty  of  the  law;  nor  is  the  transaction 
one  of  such  a  nature  as  that  such  warranty 
would  be  excluded." 

See  also  a  discusBion  of  the  subject  in 
Elgin  Jewelry  Co.  v.  Estea,  122  Ga.  807,  50 
S.  E.  930. 

In  Bullard  v.  Brewer,  118  Oa.  918,  45  S. 
E.  Til,  suit  was  brought  on  a  promissory 
note  given  for  the  purchase  money  of  a 
horse.  The  note  contained  the  following; 
"This  note  having  been  given  to  said  S.  S. 
Brewer  as  per  contract  for  one  black  borse 
about  seven  years  old,  a  little  thick-winded. 
It  is  hereby  agreed  that  the  ownership  and 
title  to  said  horse  shall  remain  in  said  S.  S. 
Brewer  until  this  note  is  fully  paid,  and 
it  is  distinctly  understood  that  I  take  the 
risk  of  the  horse  dying." 

The  defendant  pleaded  that  the  plaintiff 
expressly  warranted  the  horse  to  be  ''sound 
and  all  right  in  every  respect,"  but  that  he 
proved  to  be  unsound  and  entirely  worth- 
less. It  was  held  that  it  was  incompetent 
to  show  an  express  parol  warranty  by  the 
representations  and  statements,  for  the  pur- 
pose of  adding  to,  taking  from,  or  varying 
the  written  contract.  It  was  plain,  in  the 
face  of  the  statements  in  the  note  that  the 
horse  was  thick-winded  and  that  the  pur- 
chaser took  the  risk  of  his  dying,  that  the 
testimony  was  incompetent,  on  the  ground 
that  parol  evidence  was  not  admissible  to 
change  the  agreement.  This  did  not  involve 
the  question  of  an  implied  warranty  im- 
posed by  law. 

In  Holcomb  v.  Cable  Co.  110  Ga.  400,  id 
a.  E.  671,  suit  was  brought  on  a  promissory 
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note  given  for  the  purchase  price  of  a  piano. 
It  contained  the  following,  among  other 
things;  "If  said  instrument  be  defective, 
such  defect  shall  be  reported  to  tbe  Cable 
Company  or  their  agent  within  .  .  .  daya 
of  the  date  of  thb  obligation;  and  should 
I  fail  to  make  complaint  within  said  time, 
it  shall  be  held  as  conclusive  evidence  that 
no  defeat  exists,  or  the  same  is  waived  if 
existing;  and  I  hereby  agree  not  to  aet  up 
any  such  plea  in  defense  of  this  obligatiou, 
if  not  reported  within  said  time." 

The  defendants  pleaded  that,  contempora- 
neously with  the  execution  of  the  note,  two 
written  warranties  liad  been  given.  One  of 
them  lias  signed  by  the  vendor,  through  its 
salesman,  and  ivas  as  follows:  "This  cer- 
tifies that  Cable  Piano,  Style  X,  Mah.  Xo. 
38085,  is  fully  warranted  for  five  years 
from  date  of  its  inanufacturc,  and  if  within 
that  time,  with  proper  care  and  usage,  it 
proves  defective  in  material  or  workman- 
ship, wc  hereby  agree  to  place  it  in  good 
repair  or  exchange  it  for  another  of  some 
style  at  our  expense.  Exposure  to  damp- 
ness and  sudden  changes  of  temperature 
will  crack  varnish,  and  cause  other  damage 
to  the  best  piano;  and  against  such  expo- 
sure, ill-use.  neglect,  ordinary  wear,  acci- 
dents, and  tuning,   we  will  not  be  respon- 

Tbe  other  agreement  was  made  by  the 
agent  In  his  owd  name,  with  reference  to 
taking  baek  the  piano  in  part  payment  for 

another.  It  was  held  that  this  latter  paper 
was  not  binding  on  the  principal.  In  tho 
answer  of  the  defendants  it  was  further  aet 
up  that  the  vendor's  agent  represented  that 
the  piano  was  fitted  with  a  particular  kind 
of  action,  and  that  tliis  was  untrue.  It 
was  alleged  that,  as  soon  as  the  defendants 
learned  of  the  defects  in  the  instrument, 
"of  it  not  being  what  the  plaintiff  repre- 
sented it  to  be,  of  it  not  being  fitted  and 
suitable  for  the  use  intended,  they  repu- 
diated the  contract  of  sale  and  demanded 
of  the  plaintifl  another  instrument  in  ac- 
cordance with  tlie  contract,  which  demand 
was  refused  by  the  plaintiff."  This  was 
the  only  reference  in  the  answer  which 
might  be  construed  as  setting  up  an  im- 
plied warranty.  It  was  held  that  the  agree- 
ment contained  in  tbe  note  and  written 
warranty  were  sufficient  to  cover  the  entire 
contract  on  the  subject  of  quality ;  and  it 
was  added  that  this  excluded  implied  war- 
ranty on  the  same  subject.  It  will  be  seen 
that  this  merely  construed  the  written  in- 
strument as  eufiicient  to  cover  the  particu- 
lar subject,  and  tliat  accordingly  it  excluded 
implication  on  the  subject  so  entirely  cov- 
ered. It  did  not  hold  that  a  mere  eipress 
warranty  of  one  thing,  contained  in  a  con- 
tract which   did   not  purport   to  cover  the 
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entire  subject,  and  which  wae  not  incon- 
sistent with  tbc  implied  warrantiea  of  the 
law,  would  necessarily  exclude  them. 

In  Henderson  Elevator  Co.  v.  North 
Georgia  Mill.  Co.  126  Ga.  27B,  55  S.  E.  50, 
sitit  waa  brought  for  a  breach  of  contract 
in  regard  to  the  purchase  of  certain  corn. 
The  defendant  pleaded,  among  other  things, 
breach  of  warranty,  in  that  the  plaintiff 
egr<.'ed  to  sell  to  it  "20.000  busheU  of  No.  2 
White  com.  bulk,"  end  that  the  corn  shipped 
was  not  of  that  character  or  quality,  that 
([rinding  some  of  it  produced  sour  meal, 
and  that  defendant  refused  to  accept  fur- 
ther ghipnionts.  It  was  held  that,  in  a 
contract  for  the  sale  of  goods,  words  de- 
scriptive of  the  subject-matter  of  sale  and 
the  time  of  shipment  are  ordinarily  to  be 
ri^arded  as  a  warranty.  No  question  of 
implied  warranty  was  involved,  or  whether 
such  descriptive  words  would  exclude  the 
implied  warranty  of  the  taw  in  other  re- 
epeota.  Some  courts  have  preferred  to  treat 
descriptive  words  of  this  character  in  a 
contract  rather  as  being  a  term  of  the  con- 
tract or  part  of  the  agreement  than  as  a 
warranty  strictly  speaking,  which  is  usu- 
ally a  collateral  agreement.  But.  for  the 
purposes  of  present  discussion,  we  need  not 
enter  into  that  subject. 

In  Springer  v.  Indianapolis  Brewing  Co. 
ISS  Ga.  321.  55  S.  E.  53,  it  was  said  that 
from  the  evidence  it  appeared  that  both  the 
buyer  and  the  seller  understood  that  the 
shipment  of  beer,  for  tlie  purchase  price  of 
which  the  suit  was  brought,  was  to  be  of 
the  same  quality  as  that  of  a  previous  car- 
load of  beer,  and  that  this  amounted  to  an 
express  warranty  of  the  quality,  and  the 
standard  was  the  grade  and  quality  of  the 
first  shipment,  and  therefore  it  was  held 
error  to  charge  on  the  subjeet  of  implied 
warranty  in  regard  to  the  quality  of  the 
lieer.  It  will  thus  be  seen  that  it  waa  held 
that  the  exact  standard  was  Hxed  by  the 
quality  of  other  beer  previously  shipped, 
and  that  the  test  was  to  be  whether  it 
measured  up  to  that  quality,  rather  than 
whether  it  was  suitable  for  sale.  The  ex- 
pression in  the  hcadnote  and  opinion,  to  the 
effect  that  an  express  warranty  excluded  an 
Implied  warranty,  must  be  considered  in 
connection  with  the  facts  before  the  court; 
and,  so  considered,  it  does  not  conSict  with 
previous  rulings. 

In  Fay  &  E.  Co.  v.  Dudley,  128  Ga.  314, 
se  S.  E.  826,  suit  was  brought  for  the  pur- 
chase price  of  a  machine  known  as  "double- 
end  tenoner."  The  contract  of  sale,  which 
was  signed  by  both  parties,  used  the  de- 
descriptive  words:  "No.  G  double  upper  and 
lower  tenoning  head  bits,  upper  aud  lower 
cope  heads  and  bits  left  off,  but  with  cope 
spindles." 
L.B.A.1913B. 


It  also  described  the  borer,  "with  bits  to 
mortise  and  bore  ^„j'  mortise  and  hole,  and 
to  be  suitable  for  small  stationary  slats,  if 
necessary,  as  small  as  ^^"  x  %2"  mortise," 
aud  saw  mandrel  of  a  piirtieular  kind,  and 
a  saab  sticker  with  a  boring  attachment  of 
a  particular  sort.  There  were  provisions: 
"That  this  contract  is  not  modified  or  added 
to  by  any  agreement  not  expressly  stated 
herein,  and  that  a  retention  of  the  property 
forwarded,  after  thirty  days  from  date  of 
shipment,  shall  constitute  a  trial  and  ac- 
ceptance, be  a  conclusive  admission  of  thb 
truth  of  all  representations  made  by  and 
for  the  consignor,  and  void  all  its  contract« 
of  warranty,  express  or  implied." 

The  defendants,  among  other  things, 
sought  to  set  up  that  the  plaintiff  sold  the 
machine  and  warranted  it  to  be  the  latest 
improved  double-headed  tenoner,  suited  for 
the  purpose  intended,  such  purpose  being 
the  manufacture  of  doors,  sashes,  blinds, 
and  furniture,  and  that  this  was  known  to 
the  plaintiff.  It  was  held  that  the  expreoa 
contract  excluded  the  implied  warranty  of 
suitability  for  the  particular  purpose  in- 
tended by  the  buyer.  It  secma  quite  clear 
that  the  very  terms  cif  the  contract  sought 
to  exclude  such  implied  warranty.  It  waa 
accordingly  held  that  it  was  error  to  admit 
in  evidence  representations  as  to  the  work 
which  the  machine  would  do,  made  by  the 
agent  at  the  time  the  negotiations  were 
pending  and  before  the  written  contract 
was  entered  into.  Really  this  waa  a 
question  of  adding  to  a  contract  by  pa- 
rol, rather  than  invoking  the  rule  of  law 
as  to  implied  warranties.  In  the  opinion  it 
was  stated:  ''In  Seitz  v.  Brewers'  Refrig- 
erating Maeh.  Cu.  141  U.  S.  510,  35  I^  cd. 
337,  12  Sup.  Ct.  Rep.  40,  it  was  held  that 
where  a  known,  described,  and  definite  ar- 
ticle is  ordered  of  a  manufacturer,  although 
it  be  stated  by  the  purchaser  to  be  required 
for  a  particular  purpose,  yet  if  the  known. 
described,  and  definite  thing  be  actually 
supplied,  there  is  no  warranty  that  it  will 
answer  the  particular  purpose  intended  by 
the  buyer." 

This  statement  is  made  one  of  the  head- 
notes.  It  appears  that  this  form  of  expres- 
sion did  not  originate  with  the  Supreme 
Court  of  the  United  States,  hut  with  an 
English  judge,  and  that  in  the  discussion 
by  Chief  Justice  Fuller  it  was  not  taken 
as  excluding  the  right  on  the  part  of  the 
buyer  to  claim  that  the  machine  actually 
furnished  was  not  properly  constructed,  or 
would  not  do  the  work  of  a  machine  of  that 
character.  This  is  a  different  thing  from 
fulflUing  the  intention  of  the  buyer,  or  do- 
ing the  work  intended  by  him.  Under  tha 
contract  before  this  court  when  Fay  k  E. 
Co.  V.  Dudley  waa  decided,  there  can   be 
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little  doubt  that  there  wkh  no  implied  war- 
rsDtf  tiiat  the  machine  would  answer  the 
particular  purpose  "intended  by  the  buyer." 
Here  agaio  the  point  was  that  the  contract 
covered  the  Bubject-inatter  of  the  particular 
warranty  Mught  to  be  set  up,  and  excluded 
an  implied  warranty  on  that  subject.  What 
has  been  juit  said  applies  also  to  the  cases 
of  Brooks  Lumber  Co.  T.  Cbm  Threehing 
Mach.  Co.  136  Ga.  754,  72  S.  E.  40,  and 
J.  I.  Cage  Threshing  Mach.  Co.  v.  Broach, 
137  Ga.  602,  73  S.  E.  1063. 

Counsel  for  plaintiff  in  error  rely  with 
much  earnestness  upon  certain  cxprcesions 
used  by  this  court  in  deciding  cases  in 
which  it  was  held  that  the  express  war- 
ranty was  such  as  to  cover  the  entire  sub- 
ject-matter, and  to  exclude  implied  war- 
rantiesi  and  we  have  at  some  length 
reviewed  most  of  the  decisions  of  this  court 
bearing  on  that  subject,  for  the  purpose  of 
showing  that,  when  certain  general  expres- 
sions are  considered  in  connection  with  the 
facts  of  the  case  in  which  they  are  used, 
there  is  really  no  substantial  conflict  in 
the  rulings  of  this  court.  Counsel  also 
cited  cases  decided  by  the  court  of  appeals 
of  this  state.  A  discussion  of  the  subject 
will  be  found  in  Hawley  Down  Draft  Fur- 
nace Co.  V.  Van  Winkle  Gin  k  Mach.  Works, 
4  Ga.  App.  83.  60  S.  E.  1008,  where  Powell, 
J.,  very  clearly  draws  the  distinction  be- 
tweat  particular  purposes  or  use*  intended 
by  the  buyer  and  the  general  use  for 
which  the.  article  is  intended  in  manufactur- 
ing it. 

It  was  further  contended  that  the  preS' 
ent  esse  must  be  decided  by  the  common 
law,  as  the  contract  was  neither  made  in 
Georgia  nor  to  be  executed  here,  and  that 
this  court  has  held  that,  in  the  absence  of 
proof  as  to  what  the  law  of  another  state  ie, 
it  will  be  presumed  that  the  couunon  law 
is  iiiere  in  force  {possibly  with  the  excep- 
tion in  those  states  in  which  the  civil  law 
is  the  foundation  of  their  laws),  and  that 
this  court  would  determine  for  itself  what 
was  the  common  law  on  the  subject.  Ac- 
cordingly we  will  consider  some  of  the 
many,  and  not  wholly  reconcilable,  deci- 
sions in  England  and  in  this  country  on  the 
subject  in  hand.  It  may  be  well  at  the 
outset,  however,  to  remark  that  the  section 
of  our  Code  on  the  subject  of  implied 
warranties  did  not  originate  in  a  separate 
legislative  act,  but  in  a  codification  of 
what  the  codiflers  deemed  to  be  the  gen- 
eral law  on  the  subject,  and  was  embodied 
in  the  Code,  which  was  subsequently  adopted 
by   the   legislature. 

It  baa  sometimes  been  broadly  declared 
that  in  the  purchase  of  particular  articles 
the  rule  of  caveat  emptor  applies  at  com- 
mon law,  but  this  was  subject  to  exception. 
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Originally  cases  of  implied  warranty  were 
brought  as  actions  on  the  case,  alleging 
fraud,  though  there  might  be  no  actual 
fraud.  Doubtless  this  theory  rested  on  the 
idea  that  the  person  was  supposed  to  know 
whether  he  had  title  to  the  personalty  sold 
by  him,  or  that  be  did  not  properly  manu- 
facture articles  for  another;  and  it  was 
deemed  that  fraud  might  be  implied  or  im- 
puted from  the  circura stances.  But  in  time 
this  fictitious  form  of  action  gave  way  to 
an  action  of  assumpsit,  on  the  ground  that 
a  warranty  might  be  implied  from  the  na- 
ture of  the  circumstanees  of  the  case;  and 
the  tendency  has  since  been  of  approximat- 
ing the  rule  of  the  Roman  law,  which  im- 
plies a  warranty  that  the  goods  are  mer- 
chantable and  fit  for  the  purposes  for  which 
they  are  known  to  be  bought.  2  Story, 
Contr.  5th  ed.  S  i^OBO.  At  a  later  period 
a  sales  act  was  passed  in  England.  i 

In  Jones  v.  Just,  L.  R.  3  Q.  B.  107.  37  L. 
J.  q.  B.  N.  S.  89,  23  Eng.  Rul.  Cas.  466 
(decided  in  1868),  the  subject  of  express 
and  implied  warranties  was  quite  fully 
discussed  by  Mellor,  J.  He  classified  the 
cases  under  five  heads  as  follows:  (1) 
Where  goods  are  in  es<e  and  may  be  in- 
spected  by  the  buyer,  and  there  is  no  fraud 
on  the  part  of  the  seller,  the  maxim 
caveat  emptor  applies,  even  though  the  de- 
fect which  exists  in  them  is  latent,  and  not 
discoverable  on  examination,  "at  least  where 
the  seller  is  neither  the  grower  nor  the 
manufacturer."  (2)  Where  there  is  a  eale 
of  a  definite  existing  chattel,  specifically 
described,  the  actual  condition  of  which  is 
capable  of  being  ascertained  by  either 
party,  there  is  no  implied  warranty.  (3) 
Where  a  known,  described,  and  defined 
article  is  ordered  of  a  manufacturer,  al- 
though it  is  stated  to  be  required  by  the 
purchaser  for  a  particular  purpose,  still, 
if  the  known,  described,  and  delined  thing 
he  actually  supplied,  there  is  no  warranty 
that  it  shall  answer  the  particular  pur- 
pose intended  by  the  buyer.  (4)  Where 
a  manufacturer  or  dealer  contracts  to  sup- 
ply an  article  which  he  manufsctures  or 
produces,  or  in  which  he  deals,  to  be  applied 
to  a  particular  purpose,  so  that  the  buyer 
necessarily  trusts  to  the  judgment  or  skill 
□f  the  manufacturer  or  dealer,  there  is  in 
that  case  an  implied  term  or  warrant}-  that 
it  shall  be  reasonably  lit  for  the  purposes  to 
which  it  is  to  be  applied.  (5)  Wher^  the 
manufacturer  undertakes  to  supply  goods 
manufactured  by  hini  or  in  which  he  deals, 
but  which  the  vendee  has  not  had  the 
opportunity  to  inspect,  it  is  an  implied  term 
in  the  contract  that  he  shall  supply  a  mer- 
chantable article.  The  learned  judge  fur- 
ther said: 
"We    are   aware    of    no   ease    in    which  '^ 
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the  ma\im  cavtat  emptor  has  beon  ap- 
plied, where  there  has  been  no  opportunity' 
of  inspection,  or  where  that  opportunity 
had  not  been  waived.  ...  In  general, 
on  the  sale  of  goods  by  a  particular  de- 
scription, whether  tiie  vendee  ia  able  to 
inspect  them  or  not,  it  ie  an  implied  term 
of  the  contract  that  they  stiall  reasonably 
answer  such  description,  and  if  they  do 
not  it  is  linneeesBary  to  put  any  other 
[]lieation  to  tlie  jury.  ...  It  appears 
to  us  that  in  every  contract  to  supply 
(■oods  of  a  specified  description,  which  tlie 
Imyer  has  no  opportunity  to  inspect,  the 
goods  miiat  not  only  in  fact  answer  the 
specific  description,  but  must  also  be  salable 
or  mere lian table  under  that  description." 

In  Gardiner  v.  Gray.  4  Campb.  144  (de- 
cided in  1815),  the  suit  contained  several 
counts.  Tlie  first  stated  that  the  defendant 
undertook  that  (12)  bags  of  waste  silk 
pnrchatied  of  bim  by  the  plaintiff  should 
be  equal  to  a  sample  produced  at  the  time 
of  the  Bale.  Other  counts  stated  the  de- 
feDdant's  promise  to  be  that  the  silk  should 
be  waste  silk  of  a  good  and  merchantable 
quality.  The  silk  was  imported  from  the 
continent,  and,  before  it  landed,  samples 
of  it,  which  the  defendant  had  received  in 
a  letter,  were  shown  to  tlie  plaintiff;  but 
in  the  sale  note  no  reference  was  made  to 
the  sample,  nor  a  particular  specification  of 
the  quality  of  the  silk.  It  was  held  that 
this  was  not  a  sale  by  sample,  and  that 
there  was  no  warranty  that  the  silk  should 
correspond  to  the  sample.  It  was  further 
held  that  the  purchaser  had  a  right  to 
expect  a  salable  article  answering  the 
description  in  the  contract.  Lord  Ellen- 
borough  said :  "Without  any  particular 
warranty,  this  is  an  implied  term  in  every 
Mich  contract.  Where  there  is  no  oppor- 
tunity to  inspect  the  commodity,  the  inaxim 
of  caveat  emptor  does  not  applv," 

In  Bigge  v.  Parkinson,  7  Hurlst.  4  N. 
Pji,  31  L.  J.  Exch.  N.  S.  301.  8  Jur. 
K.  S.  1014,  7  L.  T.  K.  S.  92,  10  Week. 
Rep.  349  (decided  in  1802).  the  plaintiffs 
liaving  entered  into  an  agreement  with  tbe 
East  India  Company  for  the  conveyance 
of  troops  to  Kombay,  the  defendants  under- 
took to  supply  tlie  plaintiffs  with  troop 
stores  "guaranteed  to  pass  survey  of  the 
lionorable  East  India  Company's  ofGcers." 
It  was  held  in  the  exchequer  chamber  tliat 
this  express  warranty  did  not  exclude  the 
warranty  implied  by  law  that  the  stores 
should  be  reasonably  fit  for  the  purposes 
for  whieli   they  were   intended. 

In  Shepherd  v.  Pybus,  3  Mann.  4  fi,  SflB, 
a  boat  and  barge  dealer  sold  a  barge  which 
had  been  built  by  him,  and  wbivh  was 
nearly  finished  and  was  afloat  on  his  prem- 
ises, where  it  was  afterwards  rigged  and 
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fitted  up  according  to  the  agreement,  and 
was  removed  to  the  plaintiff,  but  upon  trial 
was  found  to  be  bo  defectively  built  aa  to 
let  in  considerable  quantities  of  watH". 
Suit  was  brought  for  breach  of  an  implied 
warranty,  and  was  sustained,  notwith- 
standing there  was  a  written  oontraet  de- 
scribing the  barge  as  that  lying  at  the 
builder's  wharf.  A  distinetion  was  made 
between  a  warranty  that  the  barge  was 
reasonably  St  for  nse,  and  the  contention 
that  it  was  not  flt  for  the  special  purpose 
for  which  the  builder  knew  that  it  was 
designed  to  be  used.  In  the  opinion,  Tindal, 
Ch.  J„  said:  "But  in  tlie  case  now  before 
the  court  the  subjeet  of  tlie  purchase  was 
a  barge  built  by  the  seller  himself;  and 
the  purchaser  had  had  no  opportunity  at 
inspecting  it  in  its  progress,  and  the  d«~ 
fects  which  were  afterwarda  diseovered 
were  not  apparent  upon  inspection,  and 
eoutd  only  he  detected  upon  trial," — and 
therefore  he  declared  that  the  ruling  in  > 
ease  in  which  there  had  been  a  fuQ  op- 
portunity for  inspection  did  not  apply. 

In  Cartet«n  v.  Lombard,  A  ft  Co.  JW 
K.  Y.  137,  43  N.  K.  422,  the-  defendant  cod- 
tracted  in  writing  to  manufacture  and  de- 
liver to  the  plaintiffs,  for  shipment,  (rfl  of 
a  certain  brand,  color,  and  fire  teat  Ibe 
plaintiffs,  pursuant  to  the  rules  of  tbe 
produce  ex<^aQKe,  which  wet*  made  a  part 
of  the  contract,  appointed  aD  inspector,  wha 
certified  that  the  oil  delivered  was  of  the 
certain  brand,  color,  and  test  contracted 
for.  The  rules  also  provided  that  an  ae- 
ceptaiice  of  the  oil  by  the  buyer's  inspector 
should  be  an  a«knowledgment  that  the  oil 
was  ia  accordance  with  the  contract,  it 
was  nevertheless  held  that  the  dcfenda&t 
was  bound  to  deliver  oil  free  from  latent 
defects  growing  out  of  the  process  of  manu- 
facture, which  would  render  it  unmerchant- 
able at  the  time  and  place  of  delivery,  and 
which  could  be  found  by  the  exercise  of 
reasonable  care.  O'Brien,  J.,  said:  "The 
general  rule  of  the  common  law,  expressed 
by  the  maxim  caveat  emptor,  is  not  of 
universal  application,  though  the  exceptiona 
arc  quite  limited;  and  oae  of  them  is  the 
case  of  a  manufacturer  who  sells  goods 
of  his  own  manufacture,  who,  it  is  said, 
impliedly  warrants  that  they  are  free  from 
any  latent  defect  growing  out  of  the  proc- 
ess of  manufacture.  The  seller  in  such  a. 
case  is  liable  for  any  latent  defect  arising; 
from  the  manner  in  whicli  the  article  ie 
manufactured,  or  from  the  use  of  defective 
materials,  tbe  character  of  which  he  ia 
shown  or  is  presumed  to  have  knowledge. 
This  rule,  and  the  reason  upon  which  it 
rests,  or  its  qualifications  and  Umitatlona, 
have  seldom  been  stated  in  the  same  form 
by  courts  and  writers  upon  the  subject,  bi»t 
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that  it  exists  as  &  principle  in  the  IftW  of 
contracts  cannot  be  doubted.  ...  It  is 
Btrenuoualy  urged,  however,  that  it  can 
b&ve  no  application  to  »  case  like  this, 
where  the  contract  is  in  \rriting,  with  such 
ample  description  of  the  goods  sold.  But 
the  obligation  attached  to  an  executory 
contract  for  the  sale  of  goods  by  tlic  manu- 
facturer or  maker  cannot  be  changed  by 
the  mere  fact  that  the  contract  has  b«en 
reduced  to  writing.  The  writing,  it  is  true, 
ia  deemed  to  express  the  whole  agreement  of 
the  parties;  but  since  this  peculiar  liability 
arisea  from  the  nature  of  the  transaction 
and  the  relations  of  the  parties,  without  ex- 
press words  or  even  actual  intention,  it 
vill  remain  as  part  of  the  seller's  obliga- 
tion, unless  in  some  way  expressly  excluded. 
All  implied  trarranties.  therefore,  from  their 
nature,  may  attach  to  a  written  as  well 
as  an  unwritten  contract  of  sale.  Tlie  par- 
ties may,  of  courae,  ao  contract  witli  each 
other  as  to  eliminate  tliis  obligation  from 
the  transaction  entirely.  .  .  ,  The 'plain- 
tiffs were  entitled  to  something  more  than 
the  mere  aetnblance  or  shadow  of  the  tiling 
designated  in  the  contract.  Tiiev  were  en- 
titled to  the  thing  itself,  with  alt  the  es- 
sential qualities  that  rendered  it  valuable 
«s  an  article  of  commerce,  and  free  from 
Buch  latent  defects  as  would  render  it  un- 
merchantable. .  .  .  It  frequently  hap- 
pens in  large  transactions  that  the  article 
which  ia  the  subject  of  the  contract  is  de- 
scribed by  some  vague  generic  >vord,  which, 
taken  strictly  and  literally,  may  be  eatisfled 
by  a  worthless  or  detective  article.  In  such 
cases  tlie  words  may  mean  more  than  tlieir 
bare  definition  or  literal  meaning  would 
imply,  and  impose  upon  the  seller  an  obli- 
gation to  fumisli.  not  only  the  thing  men- 
tioned in  tlie  contract,  but  a  merchantable 
article  of  that  name." 

If  the  contract  involved  in  the  case  at 
bar  be  treated  as  a  New  Vork  contract, 
there  can  be  little  doubt  as  to  the  law  ap- 
plicable to  the  subject. 

In  Bucy  v.  Pitts  Agri.  Works,  89  Iowa, 
464,  SO  N.  W.  541,  Given,  J.,  said:  "There 
are  authorities  holding  that,  where  t 
is  an  express  warranty,  none  wilt  be 
plied,  upon  tlie  theory  that  by  the  express 
warranty  tlie  parties  have  stated  in  words 
that  by  which  they  agreed  to  be  bound. 
It  is  held,  in  this  and  many  other  states, 
tliat  thia  rule  doea  not  extend  to  the  ex- 
clusion of  warranties  implied  by  law,  where 
lot  excluded  by  the  terms  of 
'A  warranty  will .  not  be 
plied  in  conflict  with  the  express  terms  of 
the  contract.'  Blackmore  v.  Fairbanks,  M. 
ft  Co.  73  Iowa,  282,  44  N.  W.  548.  The  rule 
deducible  from  the  authorities  is  that  an 
implied  and  an  express  warranty  may  exist 
L.R.A.101SB. 


under  the  aame  contract,  as  when  the  ex- 
pressed does  not  relate  to  the  obligations 
created  by  the  implied;  but  when  the  ex- 
pressed warranty  does  provide  as  to  the 
'  obligation,  it  excludes  the  implied. 
In  other  words,  the  law  will  not  imply 
anything  as  to  matters  about  which  the 
parties  have  expressly  agreed." 

See  also  Boothby  v.  Scalea,  27  WU.  620. 
In  Kellogg  Bridge  Co.  v.  Hamilton,  110 
U.  S.  108,  28  L.  ed.  86,  3  Sup.  Ct.  Rep.  537, 
a  bridge  company,  having  partially  exe- 
cuted a  contract  for  the  construction  of  a 
bridge,  entered  into  a  written  agreement 
whereby  a  subcontractor  imdertook,  for  a 
named  sum  within  a  speciGed  time,  to 
iplete  its  erection.  The  auhcon tractor 
agreed  to  assume  and.  pay  for  all  work 
done  and  material  furnished  up  to  that 
time  by  the  company.  Assuming  this  work 
to  have  been  aiiHicient  for  the  purposes  for 
which  it  was  designed,  the  aubcontractor 
proceeded  with  his  undertaking;  but  the  in- 
sufBciency  of  the  work  previously  done  by 
the  company  was  disclosed  during  the  prog- 
rcHS  of  the  erection  of  the  bridge.  So 
statement  or  representation  was  made  by 
the  company  as  to  the  quality  of  the  work 
it  had  done.  Its  insufficiency,  however,  was 
not  a  J)  parent  upon  inspection,  and  could 
not  have  been  discovered  by  the  subcon- 
tractor until  actually  tested  during  the 
erection  of  the  bridge.  It  was  held  that 
the  law  implied  a  warranty  that  the  work 
Bold  or  transferred  to  the  aubcontractor 
was  reasonably  suflicient  for  the  purposes 
for  which  the  company  knew  it  was  de- 
signed. In  the  opinion  Mr.  Justice  Harlan 
aaid;  "According  to  the  principlea  of  de- 
cided cases,  and  upon  clear  grounds  of 
justice,  the  fundamental  inquiry  must  al- 
ways be  wlietlier,  under  the  circumstances 
of  the  particular  case,  the  buyer  had  the 
right  to  rely  and  necessarily  relied  on  the 
judgment  of  the  seller,  and  not  upon  his 
own.  In  ordinary  sales  the  buyer  has  an 
opportunity  of  inspecting  the  article  sokl; 
and  the  seller  not  being  the  maker,  and 
therefore  liaving  no  special  or  technical 
knowledge  of  the  mode  in  which  it  was 
made,  the  parties  stand  upon  grounds  of 
substantial  equality.  .  .  .  But  when  the 
aeller  is  the  maker  or  manufacturer  of  the 
thing  sold,  the  fair  presumption  ia  that  he 
understood  the  process  of  its  manufacture, 
and  was  cogniaant  of  any  latent  defect 
caused  by  such  process  and  against  which 
reasonable  diligence  might  have  guarded. 
Tills  presumption  is  juatlHed,  in  part,  by 
the  fact  that  the  manufacturer  or  maker  by 
his  occupation  holds  himself  out  as  com- 
petent to  make  articles  reaaonably  adapted 
to  the  purposes  for  which  such  or  similar 
articles   are   designed." 
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In  De  Witt  V.  Berry,  134  U.  S.  30C,  33 
L.  ed.  8S6,  10  Sup.  Ct.  Rep.  538,  a  quantity 
of  Tlirniah  was  sold  under  s.  written  con- 
tract contaiDing  the  follo«iiig  expresB  war- 
ranty a«  to  quality:  "Thew  goods  to  be 
exactly  the  same  quality  as  we  make  for 
the  De  Wilt  Wire  Cloth  Company,  of  Sew 
York,  and  as  per  sample  barrels  delivered." 
"Turpentine  copal  varniah,  at  65c.  per 
gallon."  "Turpentine  Japan  dryer,  at  55c. 
per  gallon." 

There  was  no  evidence  tliat  the  goods 
were  not  of  the  aame  quality  as  those  made 
for  the  De  Witt  Wire  Cloth  Company,  nor 
that  they  did  not  conform  to  the  eample. 
It  was  accordingly  held  that  this  language 
fixed  a  definite  standard  for  the  determina- 
tion of  the  quality  of  the  goods,  and  ex- 
cluded an  implied  warranty  or  agreement 
that  they  should  conform  to  a  common 
commercial  standard,  and  should  be  adapted 
to  the  known  uses  of  the  vendee. 

In  6«itz  V.  Brewers'  Refrigerating  Mach. 
Co.  141  U.  S.  510,  35  L.  ed.  837,  12  Sup. 
Ct.  Rep.  48,  the  refrigerating  company  sued 
Seitz  for  the  purchase  price  of  a  refrigerat- 
ing machine,  under  a  written  contract  which 
specified  that  the  vendor  agreed  to  supply 
Seitz  with  a  No.  2  size  refrigerating  ma- 
chine as  constructed  by  the  refrigerating 
company,  which  waa  to  be  put  up 
brewery  of  Seitz  under  the  superintendence 
of  a  competent  man  furnished  .by  the 
pany.  Among  other  things  the  defendant 
pleaded  that  the  plaintiff  represented  that 
the  machine  waa  capacitated  to  cool  certain 
looma  in  the  brewery  which  had  been  ex- 
atnined  by  the  plaintiff,  but  that  when  set 
up  and  operated  it  waa  not  to  capacitated, 
and  failed  to  perform  the  worli  for  which, 
upon  the  representations  of  the  plaintiff, 
the  machine  had  been  contracted  for  by 
the  defendant;  that  the  defendant  contract- 
(.-d  to  purchase  the  machine  upon  the 
guaranty  by  the  plaintiff  that  it  would  cool 
certain  rooms,  and  upon  the  representation 
that  the  No,  2  machine  was  capable  of  cool 
ing  a  space  of  150,000  cubic  feet  of  air  con- 
tinuoualy  to  a  temperature  sufficiently  low 
for  the  purpose  of  brewing  or  manufactur- 
ing beer;  but  that  the  plaintiff  knew  that 
these  representations  were  false  and  un- 
founded. Mr.  Chief  Justice  Puller,  in  de- 
livering the  opinion,  said  that  there  was  no 
evidence  to  sustain  the  allegations  of  fraud, 
but  that  it  waa  contended  that  under  the 
amended  answer  the  defendant  was  entitled 
to  avail  himself  of  the  breach  of  the  con- 
tract of  warranty  or  guaranty  collateral 
to  the  contract  of  purchase  and  sale,  or  of 
the  implied  warranty  that  the  machine 
should  be  lit  to  accomplish  a  certain  result, 
L.R.A.lfll5U. 


and  that,  aasuming  the  suOtctenej  of  th« 
pleading   of    thia    question,    there    was    no 

the  part  of  the  trial  judge  in 
directing  a  verdict  in  favor  of  the  plain- 
tiff. It  was  held  that,  as  the  contract 
speeiflcally  called  for  a  No.  2  size  refrigerat- 
ing machine,  the  defendant  waa  entitled  to 
such  a  machine,  and  that  there  was  no  im- 
plied warranty  that  it  would  cool  a  given 

other  words,  that  it  would  "an- 
swer the  particular  purpose  intMided  by  the 

A  careful  examination  of  that  case  will 
Lhpw,  however,  that  while  there  was  no  im- 
plied warranty  that  the  Xo.  2  refrigerating 
machine  would  cool  150,000  cubic  feet  of  at- 
mosphere to  40°  Fahrenheit,  it  was  not 
held  that  a  refrigerator  improperly  con- 
structed or  having  latent  defects  so  as  to 
prevent  its  operating  as  a  proper  No.  2 
machine  could  be  furnished,  without  lia- 
bility on  the  part  of  tha  vendor.  When  the 
purchaser  obtained  a  No.  2  machine,  he 
could  not  complain  that  it  did  not  do  the 
work  of  a  larger  machine;  but  be  could  have 
complained  if  it  failed,  on  account  of 
latent  defects,  to  operate  properly  as  a  No. 
2  machine  should.  Whether  called  a  term 
of  the  contract  or  an  implied  warranty, 
the  purchaser  of  a  No.  2  machine  was  en- 
titled to  such  a  machine,  not  in  name  only, 
but  in  reality  and  substance;  and  if  it  was 
made  and  bought  for  the  purpose  of  re- 
frigerating as  a  No.  2  machine,  he  could 
set  up  that  it  failed  to  be  reasonably  suited 
for  that  purpose,  though  he  might  not  set 
up  that  it  failed  to  accomplish  the  purpose* 
intended  by  him.  In  the  opinion  Mr.  Chief 
Justice  Fuller  showed  that  he  recognized 
this  distinction.  He  stated ;  "It  is  not 
denied  that  the  machine  was  constructed 
for  refrigerating  purposes,  and  that  it 
worked  and  operated  as  a  refrigerating 
machine  should;  but  it  is  said  that  it  did 
not  so  refrigerate  as  to  reduce  the  tempera- 
ture of  the  brewery  to  40°  Fahrenheit,  or 
to  a  temperature  which  would  enable  de- 
fendant  to  dispense   with   the   purchase  of 

And  again:  "In  the  case  at  bar  the  ma- 
chine purchased  was  specifically  designated 
In  the  contract,  and  the  machine  so  desig- 
nated was  delivered,  put  up,  and  put  in 
operation  in  the  brewery.  The  only  im- 
plication in  regard  to  it  was  that  it  would 
perform  the  work  the  described  machine 
was  made  to  do,  and  it  is  not  contended 
that  there  was  any  failure  in  such  perform- 

See  also  General  Fireproofing  Co.  v.  L. 
Wallace  &  Son,  99  C.  C.  A.  204,  175  Fed. 
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wires;  that  the  vendee  purchased  wires 
for  the  purpose  of  uiiog  them  for  the  traUB- 
miBBion  of  electrical  power,  with  the  knowl- 
edge of  the  vendor;  that  the  purchaser  did 
Dot  have  the  opportunity  for  examination  in 
advance;  and,  in  effect,  that  there  were 
latent  defects  in  the  construct  ion  of  the 
wire  which  rendered  it  unsuited  for  the 
purpoae  for  which  it  was  manufactured  and 
fumiabed.  The  mere  fact  that  the  size  and 
conductivity'  of  the  wire  were  specified  in 
tlie  contract  did  not  cover  the  entire  sub- 
ject of  its  qualities  and  nitability  for  use 
in  the  transmission  of  electrical  power,  nor 
did  it  exclude  the  implied  warranty-  on  that 
subject.  This  is  an  entirely  different  thing 
from  attempting  to  set  up  additional  ex- 
press warranties  by  parol,  or  that  the  wire 
of  a  particular  size  should  do  the  work  of  a 
wire  of  a  larger  size,  or  conduct  all  the 
electricity  which  the  purchaser  might  desire 
to  put  upon  it.  Such  things  would  not  be 
warranted  under  the  rule  just  discussed, 
that  where  a  known,  described,  and  definite 
thing  is  supplied,  there  is  no  warranty  that 
it  shall  answer  the  particular  purpose  in- 
tended by  the  buyer;  but  this  rule  would  not 
authorize  a  manufacturer  of  wire  to  be 
furnished  for  conducting  electricity,  merely 
because  the  diameter  and  conductivity  of 
such  wire  is  specified,  to  send  it  in  frag- 
ments of  a  few  feet  in  length,  which  would 
be  entirely  unsuitable  for  use  in  conduct- 
ing power  for  any  distance.  Nor  would 
it  authorize  a  manufacturer  to  furnish  cop- 
per wire  so  improperly  constructed  and  so 
full  of  concealed  defects  that  it  would  not 
be  reasonably  suited  for  use  as  copper  wire 
of  that  size.  Whether  called  a  term  of  the 
contract,  or  implied  warranty,  when  a 
manufacturer  undertakes  to  manufacture 
and  sell  copper  wire  for  conducting  elec- 
trical power,  and  the  size  and  conductivity 
is  given,  he  does  not  warrant  that  it  will 
perform  all  the  service  which  the  purchaser 
may  Intend  or>expect  it  to  do;  but  he  does 
impliedly  warrant  that  the  wire  which  he 
furnishes  is,  in  substance  as  well  as  in 
name,  copper  wire  of  the  designated  size, 
suitable  for  the  transmission  of  electricity, 
and  not  full  of  latent  defects. 

From  what  has  been  said,  it  will  be  seen 
that  the  general  demurrer  was  properly 
overruled. 

The  rulings  In  the  other  headnotes  need 
no  elaboration. 

Judgment    reversed. 
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Witness  —  removal  of  papers  —  obstrncl- 
Ing  ju.'tllre  —  self-lnorlnilnatloii  — cor- 
pora I  Ion. 
A  corporation  which  removes  its  books 
and    papers    from    the   jurisdiction    of   the 
court  to   avoid   producing  them  before  the 
grand  jury  in  a  threatened  investigation  is 
liable   for   obstructing  justice,   although   no 
Bubpo^a  has  yet  been  issued  requiring  their 
production   and  they  may  tend  to   incrimi- 
nate it,  since  it  is  not  entitled  to  the  con- 
st itntional   protection   against   aelf-incrimi- 

(October  1,  1914.) 

APPEAL  by  the  Commonwealth  from  a 
judgment  of  the  Circuit  Court  for 
Lincoln  County  sustatnihg  a  demurrer  to 
an  indictment  charging  defendant  with  the 
offense   of   obstructing   justice.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  ilanies  Garnett,  Attorney  Gen- 
eral, and  U.  O.  Myalt,  Assistant  Attor- 
ney General,  for  appellant. 

Mr.  Ciiarles  C.  Fox,  for  appellee: 

The  commonwealth  of  Kentucky  had  no 
right  to  seize  the  books,  papers,  and  docu- 
ments of  the  defendant  for  the  purpose  of 
indicting  it,  without  some  writ  or  warrant 
or  order  to  that  effect  or  for  that  purpose. 

Weeks  v.  L'nited  States,  232  U.  8.  383.  58 
L.  ed.  65i,  ante,  S34,  34  Sup.  Ct. 
Rep.  344 ;  Counsclman  v.  Hitchcock,  142 
U.  S.  547,  38  L.  ed.  1110.  3  Inters.  Com. 
Rep.  818,  12  Sup.  Ct  Rep.  105;  Hale  v. 
Henkel,  201  U.  S,  43.  60  L.  ed.  652.  26 
Sup.  Ct.  Rep.  370;  Ballmann  v.  Fagin,  200 
U,  S.  189,  50  L.  ed.  433,  26  Sup.  Ct.  Rep. 
212;  Lamson  v.  Boyden,  160  111.  613,  43 
N.  E.  781:  McGiunis  v.  State,  24  Ind.  500; 
Blum  V.  State,  94  Md.  375,  56  L.R.A.  322, 
51  Atl.  26. 

No  person  can  tie  made  to  criminate  him- 
self. 

Counselman  v.  Hitchcock,  142  U.  S.  547, 
35  L.  ed.  1110,  3  Inters.  Com.  Rep.  816,  12 
Sup.  Ct.  Rep.  18.i;  Hale  v.  Uenkel.  201  U. 
S.  43,  60  L.  ed.  652.  26  Sup.  Ct  Rep,  370. 

A  party  cannot  be  guilty  of  the  obatruc- 

Note.  —  The  right  of  a  corporation,  cor- 
porate olficer,  or  other  person  having  cus- 
tody of  its  books  snd  papers,  ta  refuse  to 
produce  them,  on  the  ground  that  they  may 
tend  to  incriminate,  is  considered  in  the 
note  to  Burnett  v.  State,  47  L.R.A.(N.S.) 
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tion  ot  juatice  unlpss  justice  is  actually  lie- 
iog  adminiatered. 

Pettibone  v.  United  SUtes,  148  U.  S. 
197,  37   L.  ed,   419,   13  Snp.  Ct.   Hep.  542. 

Hannah,  J.,  deliver^  the  opinion  of  the 

The  appellee,  Southern  Expreas  Company, 
was  indicted  in  the  Lineoln  circuit  court, 
charged  with  tlic  offense  of  obstructing 
juBtice.  The  indictment  allegea,  in  sub- 
alance,  tliat  the  grand  jury  of  Lincoln  coun- 
ty, which  was  impaneled  at  the  May  term, 
1913,  of  the  Lincoln  circuit  court,  being 
■bout  to  engage  in  an  investigation  of  vio- 
lations of  the  pi-obiLition  against  the  unlaw- 
ful eale,  shipment,  and  delivery  of  intoxicat- 
ing liquorB  in  said  county,  the  defendant. 
Southern  Express  Company,  knowing  that 
certain  of  its  i>ooks  and  papers  con- 
tained evidence  of  the  violation  of  the  law 
in  the  respects  mentioned,  committed  by  it- 
self and  others,  and  knowing  that  such 
books  and  papers  would  be  called  tor  and 
required  by  the  grand  jury  in  such  investi- 
gation, caused  the  removal  of  such  books 
and  papers  from  the  county  of  Lincoln  and 
state  of  Kentucky,  for  the  purpose  of 
hindering,  obstructing,  and  preventing  such 
investigation  by  the  grand  jury,  and  thereby 
obstructed  justice. 

Defendant  corporation  demurred  to  the 
indictment,  and  the  circuit  court  sustained 
the  demurrer  upon  the  stated  ground  that 
the  books  and  papers  of  defendant  corpora- 
tion, if  produced  before  the  grand  jury, 
might  result  in  criminating  defendant  cor- 
poration itself,  for  which  reaaon  the  court 
held  that  the  removal  thereof  did  not  con- 
stitute the  offense  of  obstructing  justice. 
From  the  judgment  thereupon  entered,  dis- 
charging the  defendant,  the  commonwealth 
appeals. 

It  is  admitted  by  the  demurrer  that  the 
books  and  papers  of  the  defendant  corpora- 
tion contain  ciidence  of  its  violation  of  the 
law,  and  that  it  removed  tliem  from  the 
jurisdiction  of  the  court,  knowing  they 
would  be  called  for  and  required  by  the 
grand  jury.  So  the  chief  inquiry  is  whether 
defendant  corporation  could  have  been  re- 
quired to  produce  and  permit  an  inspection 
of  its  boolts  and  papers  by  the  grand  jury, 
if  such  books  and  papers  had  been  permitted 
to  remain  within  the  jurisdiction  of  the 
court;  and  the  answer  to  this  inquiry  is 
controlling  upon  a  consideration  of  tbe 
question  whetlier  the  removal  thereof  from 
the  jurisdiction  of  the  court  eonatituted 
an  act  in  obstruction  of  justice,  for  the 
reason  that,  unleas  the  production  thereof 
could  lawfully  have  been  coerced  by  the 
grand  jury,  the  removal  of  such  books  and 
papers  from  the  jurisdiction  of  the  court 
L.R.A.1916U. 


would  not  be  such  an  act  as  would  sub- 
ject defendant  corporation  to  a  conviction 
of  the  charge  set  out  in  the  iudictment.  Un- 
less the  production  of  its  books  and  papers 
could  lawfully  have  been  coerced,  their  re- 
moval from  the  jurisdiction  of  the  court 
is  immaterial. 

1.  Where  the  books  and  papers  of  an 
individual  citizen  contain  evidence  incrimi- 
nating him,  he  cannot  be  required  to  exhibit 
the  contents  thereof  to  the  grand  jury,  any 
more  than  he  could  be  required  to  Incrimi- 
nate himself  by  word  of  mouth;  but  in 
order  that  lie  may  be  entitled  to  assert  the 
privilege  against  self-incrimination  guar- 
anteed to  him  by  S  11  of  the  Cogatitution 
of  the  commonvrealth  of  Kentucky  and  by 
the  5th  Amendment  to  the  Ctnistitution  of 
the  United  States,  he  must  appear  in  per- 
son in  the  court  out  of  which  the  eubpiEiia 
issued,  with  the  books  and  papers  iq  his 
pre  scut  possession,  rendering  himself  amen- 
able to  the  authority  of  the  court,  and 
tendering  and  offering  himself  and  his  books 
and  papers  for  examination  and  inspection 
by  the  court,  so  that  the  court  may  deter- 
mine for  itself  whether  the  contents  of  such 
books  and  papers  arc  of  a  criminating  na- 
ture. This  being  done,  the  Constituti<Hi 
throws  around  the  individual  citisen  the 
sheltering  guaranty  against  self-crimination. 
But  tile  individual  citifcn  may  not  resolv« 
himself  into  a  court,  and  himself  determine 
and  aasert  the  criminating  nature  of  the 
contents  of  books  and  papers  required  to 
be  produced.  United  States  v.  Collins(D. 
C.)  146  Fed.  533;  Ballmann  v.  Fagin,  20O 
U.  S.  195,  30  L.  ed.  437,  26  Sup.  Ct.  Rep. 
212;  Consolidated  Rendering  Co.  v.  Ver- 
mont, 207  U,  S.  541,  52  L.  ed.  327,  23 
Sup.  Ct.  Rep.  17S,  12  Ann.  Gas.  058.  See 
also  McGorray  v.  Sutter,  80  Ohio  St.  400,  24 
L.  R.  A.(N.S.)  lH.i,  131  Am.  St.  Rep.  715, 
89   N.   E.   10. 

2.  But  the  constitutional  privilege  against 
aelf-c rim i nation  does  not  extend  to  cor- 
porations; and  had  defendant  company  per- 
mitted its  books  and  papers  to  remain 
within  tlie  jurisdiction  of  the  Lincoln  circuit 
court,  such  books  and  papers  could  have 
been  required  to  be  produced  before  the 
grand  jury.  This  could  have  been  done  by 
eubjKEna  duces  tecum  ad  testificandum 
directed  to  the  agent  of  the  corporation 
having  possession  of  such  records,  or  by  a 
eubpo'na  duces  tecum  without  the  ad  testi- 
fiCHiidum  clause,  the  subpcEna  being  directetl 
to  the  corporation  itself  and  served  upon  the 
proper  agent.  It  was  ao  held  in  Wilson 
V.  United  States,  221  U.  S.  361,  55  L.  ed. 
771,  31  Sup.  Ct,  Rep.  ."iSS,  Ann.  Caa.  1912D, 
553,  in  which  the  court  said:  "Where  the 
documents  of  a  corporation  are  sought,  the 
practice    has    been    to   subpsna   the   officer 
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vho  has  tbem  in  hia  custody;  but  there 
\Tould  seem  to  be  no  reason  wliy  tlie  eub- 
pcEna  duces  tecum  should  not  be  directed 
to  the  corporation  itself.  Corporate  exist- 
ence implies  amenabilit;  to  legal  proeess." 
The  eourt  in  tliat  case  furtlier  said ; 
"What  then  is  the  ststuH  of  the  books  and 
papers  of  a  corporation  which  has  not  been 
created  as  a  mere  instrumentality  of  govern- 
ment, but  has  been  formed  pursuant  to 
voluntary  agreement,  and  hence  is  called 
a  private  corporation  ?  They  are  not  public 
records  in  the  sense  that  thej  relate  to  pub- 
lic transactions,  or,  in  the  absence  of  par- 
ticular requirements,  are  open  to  general 
inspection,  or  must  he  kept  or  filed  in  a 
special  manner.  They  have  reference  to 
business  transacted  for  the  benejit  of  the 
group  of  individuaU  wliose  association 
has  tlic  advantage  of  corporate  organization. 
But  the  corporate  form  of  business  activity, 
with  its  chartered  prlvilefjes,  raises  a  dis- 
tinction when  tlie  authority  of  government 
demands  tlie  examination  of  booka.  That 
demand,  expressed  in  lawful  process,  con- 
fining its  requirements  within  the  limits 
which  reason  imposes  in  tlie  circumstances 
of  the  case,  the  corporation  has  no  privi- 
le^  to  refuse.  It  cannot  resist  upon  the 
ground  of  self-crimination.  Altliough  the 
object  of  the  inquiry  may  be  to  detect  the 
abuses  it  has  committed,  to  discover  its 
violations  of  law,  and  to  inflict  punish- 
ment by  forfeiture  of  franchisee  or  atber- 
wiee,  it  must  submit  its  books  and  papers 
to  duly  constituted  authority  when  demand 
is  suitably  made.  This  is  involved  in  the 
reservation  of  the  visitorial  power  of  the 
state,  and  in  the  authority  of  the  national 
government  where  tlie  corporate  activities 
are  in  the  domain  subject  to  the  powers  of 

See  also  United  States  v.  American  To- 
bacco Co.  (C.  C.)  146  Fed.  557;  Re  Ameri- 
can Sugar  Ref.  Co.   (C.  C.)   ITS  Fed.  109. 

3.  And  not  onl,7  are  corporations  ex- 
cluded from  the  assertion  of  tbe  constitu- 
tional privilese  asainst  self -criminal  ion, 
but  such  privilege  may  not  be  claimed  for 
the  corporation  by  its  odicerB  and  agents. 
The  privilf^e  is  purely  a  personal  one. 
McAlister  v.  Henkel,  201  [I.  S.  90,  60 
L.  ed.  «71,  28  Sup.  Ct.  Rep.  3«.i. 

It  follows  therefore  that,  as  the  eon- 
stitutional  privilege  against  self-crimination 
does  not  extend  to  corporations,  had  defend- 
ant corporation  permitted  its  books  and  pa- 
pers to  remain  within  the  jurisdiction  of  the 
Lincoln  circuit  court,  that  court  could  have 
compelled  the  company  to  produce  tbem  for 
the  Inspection  of  the  grsnd  jury,  even 
tliougli  they  contained  evidence  incriminat- 
ing the  corporation  itself;  and  under  this 
state  of  tlie  law,  the  removal  of  such  reo- 
L.RA.I91SB. 


ords,  knowing  they  would  be  called  for  and 
required  by  the  grand  jury,  and  for  the 
purpose  of  obstructing  an  investigation  by 
the  grand  jury,  constituted  the  offense  of 
obstructing  justice. 

4.  Nor  is  the  fact  that  at  the  time  of 
such  removal  of  tbe  books  and  papers  there 
was  no  BubpiEua  issued  against  the  company 
requiring  the  production  of  its  books  and 
papers  before  the  grsnd  jury  a  valid  ob' 
jection  to  the  sufficiency  of  the  indictment. 

As  was  said  bv  this  court  in  Com.  v. 
Berry,  141  Ky.  477.  33  L.R.A.(N.S.)  978, 
133  S.  W.  212,  Ann.  Caa.  1912C,  QIB:  "It 
will  not  do  for  a  moment  to  admit  that 
the  respondent  might  anticipate  the  officers 
of  justice,  and  secrete,  bribe,  or  intimidate 
tbe  state  witnesses  from  attending  the  trial 
of  public  prosecutions,  and  not  be  liable 
for  any  act  done  until  a  subpieDa  had  been 
legally  served  upon  the  witness.  This  view 
will  leave  untouched  the  most  corrupting 
field  for  offenses  of  this  character."  Cited 
from  State  v.  Keye^  6  Vt.  57,  30  Am.  Dec. 
45S. 

See  also  State  v.  Horner,  1  Marv.  (Del.) 
611,  26  Atl.  73,  41  Atl.  139;  State  v.  Holt, 
84  Me.  609,  24  Atl.  951 ;  State  v.  Desforges, 
47  La.  Ann.  1201,  17  Bo.  811;  SUte  v. 
Bringgold,  40  Wash.  20,  82  Pac.  132,  5 
Ann.  Cas.  110. 

Judgment  reversed. 


T,  L,  CAVE,  Respt., 
SEABOARD  AIR  UNE  RAILWAY,  Appt. 

(94  S.  C.  282,  77  8.  E.  1017.) 

Carriers  —  overcrowded  trains  —  lla- 
blllt)'  for  Injury  to  passengers. 
1.  A  railroad  company  whicli,  having  rea- 
son to  anticipate  the  condition,  starts  an 
overcrowded  train  from  a  terminal  without 
notice   to   passengers   that   some   will   have 


\ote. 


I.  Duty  to  furnish  seat, 

a.  Generally,  916. 

b.  Right  to  particular  seat,  918. 

c.  Excuse  for  failure  to  furnish  seat. 


d.  Failure   to    provide    seat   i 


neg- 


II.  Rights  of  passenger  entitled  to  a  seat, 
which  is  not  provided, 

a.  Right  to  refuse  to  surrender  tiek- 

et  or  pay  fare;   ejectiou,   820. 

b.  Right  of  action  for  breach  of  con- 

tract or  for  injuries  due  to  fail- 
ure to  provide  seat,  921. 
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to  stand,  it  liable  in  iiainaei?e  to  a  pae- 
eenger  made  ill  by  expnsure  in  being  com- 
pelled to  ride  on  tile  platform,  and  insulted 
by  the  tunductor  when  he  asked  for  a  eest. 
Damages  —  punitive  —  Insulting  pas 

2.  Punitive  damages  ma;  be  awarded 
a^init  a  railroad  company  which,  having 
needlessly  permitted  an  overcrowded  traiu 
to  start  from  a  terminal  without  notice  *' 
passengers  that  some  would  have 
stand,  insults  a  passenger  who  refused 
to  give  up  his  ticket  unless  provided  with  a 
seat,  tij  telling  him  that  a  lady  will  be 
asked  to  give  up  her  eeat  to  him,  with  in- 
tent to  humiliate  him. 

(Frazer,  J.,  dissents.) 

(April  7,  1013.) 

This  subject  involves  two  somewhat  dis- 
tinct questions,  one,  the  question  whether 
the  passenger  is  entitled  to  a  seat,  including 
the  cireumstaDces  alTecting  his  right,  in 
that  respect,  and  the  other,  the  rights  of 
th«  respective  parties,  assuming  that  a 
passenger  is  entitled  to  a  seat,  but  one  is 
not  provided. 


J.  Dutu  to  furnish  a 


It  may  be  said  generally  (without  refer- 
ence now  to  the  consequences  of  the  refusal 
or  failnre  to  provide  the  passenger  with  a 
seat)  that  a  carrier  owes  a  duty  to  furnish 
a  pasfenger  with  a  seat.  St.  Louis.  I.  M. 
&  8.  R.  Co.  V,  Leigh,  45  Ark.  368,  55  Am. 
Rep.  558,  8  Am.  Neg.  Cas.  31;  Brazeau  v. 
Canadian  P.  R.  Co.  8  Can.  Ry.  Cas.  477; 
Louisville  &  N.  R.  Co.  v,  Kelly,  02  Ind. 
371,  47  Am.  Rep.  J49,  8  Am.  Neg.  Cas.  213; 
Hardenbergh  v.  St.  Paul,  M.  t  M.  R.  Co. 
30  Minn.  3,  12  Am.  St.  Rep.  filO,  38  N.  W. 
625;  Davis  v.  Kansas  City,  St.  J.  *  C.  B. 
R.  Co.  63  Mo,  317,  H  Am.  Rep.  457;  Thorpe 
V.  New  York  C.  &  H.  R.  R.  Co.  78  N.  Y. 
402,  32  Am.  Rep.  32S;  Weeks  v.  Auburn  ft 
S.  E,  H.  Co.  60  Misc.  400,  113  N.  Y,  Supp. 
628;  Texas  A  P.  R.  Co.  v.  Rea,  27  Tex. 
Civ.  App.  549,  65  8.  E.  1115;  Memphis 
&  C,  R,  Co.  V.  Benson,  85  Tenn.  627,  4 
Am.  St.  Rep.  776,  4  S.  W.  5;  Houston  & 
T.  C.  R.  Co.  V.  Bryant,  31  Tei,  Civ.  App. 
483,  72  8.  W.  886. 

And  as  to  the  measure  of  the  carrier's 
duty  in  furnishing  seats,  it  has  been  held — 

— that  it  is  that  high  d^ree  of  care  and 
prudence  which  would  be  used  by  a  very 
cautious,  prudent,  and  competent  person 
under  like  circuro stances,  St.  Louis  South- 
western R.  Co.  V,  Tittle,  —  Tex.  Civ.  App. 
— ,  116  S.  W.  640; 

— that  it  is  the  duty  of  a  carrier  to 
provide  its  trains  with  coaches  reasonably 
sufEcient  to  seat  and  carry  comfortably  as 
many  persons  as,  in  the  exercise  of  ordi' 
nary  care,  it  would  reasonably  anticipate 
would  demand  to  lie  carried  thereon,  Chesa- 
L.R.A.1016B. 


APPEAL  by  defendant  from  a  judgment 
of  the  Common  Pleas  Circuit  Court 
for  Hampton  Ck>unty  in  plaintiff's  favor 
in  an  action  brought  to  recover  damages 
for  defendant's  wilful  failure  to  furnish 
plaintiff  with  a  seat  upon  its  train,  and  for 
insults  offered  him  when  he  complained  of 
the  treatment.     Affirmed. 

The  farts  are  stated  in  the  opinion. 

Messrs.  Ljles  &  Iiyles,  for  appellant: 

There  is  no  evidence  of  any  abusive  or  dis- 
respectful language  or  conduct  whatever  mi 
the  part  of  the  conductor,  and  a  verdict 
should  have  been  directed  for  defendant, 

Daniels  v.  Florida  C.  k  P.  R.  Co.  02  S. 
C.  1,  39  S.  E.  762;  Chesapeake  ft  0.  R,  Co, 
V.  Austin,  137  Ky.  611,  136  Am,  St.  Rep. 
307,  128  S.  W.  144. 

peate  A  O.  R.  Co.  v,  Austin,  137  Ky.  811, 
136  Am.  St.  Rep.  307,  126  S.  W.  144; 

— that  more  than  ordinary  diligence  i« 
furnishing  seats  must  be  exercised  wh«r« 
the  carrier  is  bound  to  anticipate  an  extra 
crowd  because  of  low  excursion  rates,  Texas 
&.  P.  R.  Co.  V,  Rea,  —  Tex.  Civ.  App.  — , 
74  S.  W.  039; 

— that  a  high  degree  of  care  must  be 
exercised  in  furnishing  a  eulScient  number 
of  seats,  in  order  to  protect  paueogbrs 
from  the  danger  of  riding  in  a  racre  ex- 
posed position.  International  £  G.  N.  R. 
Ck).  V.  Williams,  20  Tex.  Civ.  App,  587,  50 
S.  W,  732, 

So,  the  carrier  ones  the  duty  to  a  pas- 
senger to  place  him  on  a  train  containing 
sufficient  seats  for  all  passengers  on  that 
train,  Alabama  State  Southern  R.  Co.  v, 
Gilbert,  6  Ala,  App.  37-2,  60  So.  642. 

So,  if  any  uncertainty  exists  as  to  the 
ability  of  a  carrier  to  furnish  seats  on  a 
certain  train,  it  should  contract  with  refer- 
ence thereto.  Texas  &  P.  R,  Co.  v.  Rea,  27 
Tex.  Civ,  App.  549,  65  S,  W.  1115. 

And  passengers  who  have  tickets  entitling 
them  to  go  by  a  certain  train  are  entitled 
to  seats.  Chicago,  K.  I.  &  P.  R.  Co.  v. 
Lindahl,  102  Ark,  533,  145  S,  W,  191,  Ann, 
Cas.   1014A,   661. 

So,  where  a  carrier  advertises  an  excur- 
sion and  gives  assurance  that  it  will  furnish 
first-class  accommodations,  first-class  accom- 
modationB  includes  seats.  Trumbull  v.  Erick- 
son,   38   C.   C.  A.  636,   97   Fed,   801, 

If  passengers  appropriate  more  than  one 
seat  each,  leaving  others  without  seats,  it 
is  not  the  duty  or  the  right  of  the  latter 
to  wrangle  or  struggle  with  the  former  for 
seats;  it  is  the  duty  of  the  proper  officers 
of  the  trains  to  regulate  that  question.  It 
is  essentia!  that  good  order  sliou.d  prevail 


f  the  dignitaries  of  the  train  leave  the 
passengers  to  shift  and  scramble  for  them- 
selves. Ba£B  V.  Chicago  &  N.  W,  R.  Co. 
36  Wis.  450,  17  Am.  Bep,  495, 

So,  also,  in  Louisville,  N.  O,  ft  T,  B,  Co. 
V.  Patterson,  89  Miss,  421,  22  L.R.A.  259, 
13   So.   697   it  was  held   that  a   conductor 
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When  a  rush  ot  travel  not  reasonably  to 
be  expected  by  the  company  causes  the  eon- 
geetion,  the  carrier  is  e^eused  from  lia- 
bility for  failure  to  furnish  a  scat. 

Chesapeake  t  O,  R.  Co.  v.  Austin.  137 
Ky.  811,  136  Am.  St,  Rep.  313,  120  S.  W. 
144;  Hutchinson,  Car.  g  15T5;  Thomp.  Neg. 
I  2648;   6  Cyc.  582. 

Plaintiff  was  guilty  of  contributory  neg- 
ligence in  not  atandiag  inside  the  car,  where 
there  was  plenty  of  room  for  liim  to  stand. 
Mid  in  riding  on  the  platform,  which  he 
knew  to  be  dangerous. 

Camden  &  A.  R.  Co.  »,  Hooscy,  90  Pa. 
492,  44  Am.  Hep.  120,  10  Am.  Neg.  Cas. 
198. 

Messrs.  i.  W.  Vtncpnt  and  C.  B.  Sear- 
•OD  for  respondent. 


I .    Hydrlck,  J.,  delivered  the  opinion  of  the 

Desiring  to  attend  the  automobile  races 
at  Savannah,  Georgia,  in  November,  1910, 
plain  tifT  bought  a  round -trip  excursion 
ticket  from  Estill,  South  Carolina,  to  Sa- 
vannah and  return  over  the  defendant's 
road.  On  the  return  trip  the  crowd  on  the 
train  was  so  great  that  plaintiff  could  not 
get  a  seat.  When  the  conductor  demanded 
his  ticket,  be  refused,  at  first,  to  give  it  to 
him,  unless  he  would  furnish  him  a  seat, 
but  ftnally  gave  up  his  ticket  under  threat 
of  expulsion  from  the  train.  Thereupon 
plaintiff  brought  this  action  for  damages, 
alleging  the  purchase  of  the  ticket;  the  fail- 
ure of  defendant  to  furnish  him  a  scat;  that 
he  was  compelled,  on  account  of  the  crowd 


1  with  valises. 
And  in  Thorpe  v.  New  York  C.  k  H.  R. 
R.  Co.  76  N.  Y.  402,  32  Am.  Rep.  326,  ac- 
tion for  asaault  in  ejecting  passenger 
from  a  drawing  room  car  upon  refusing  to 
pay  excess  fare  or  leave  the  car  until  a 
seat  was  furnished,  it  was  held  that,  al. 
though  there  were  several  seats  filled  with 
passengers'   baggage,   it   was   not   the    pos- 


B  duty  t. 


o  ask  a  conductor  for 
^  into  the  drawing-room  car, 
where,  if  the  baggage  had  been  removed, 
there  would  not  have  been  enough  seats  to 
supply  all  the  passengers  who  were  stand- 
ing. 

If  there  is  no  sitting  room  for  passengers 
excluded  by  a  regulation  from  the  ladies' 
car,  and  there  is  room  to  seat  them  there, 
they  cannot  be  left  standing  without  breach 
of  the  contract  of  carriage.  Bass  v.  Cliicago 
t  N.  W.  R,  Co.  36  Wis,  4.)0,  17  Am,  Rep. 
495.  "But,"  the  court  said,  "in  such  case, 
in  the  admission  of  male  passengers  into 
the  ladies'  car,  the  object  of  the  regula- 
tion must  be  regarded  and  observed,  and 
it  must  necessarily  rest  In  the  discretion 
of  the  proper  odicialB  of  the  train  to  select 
those  to  be  admitted.  This  discretion  must 
be  somewhere;  and  the  good  order  of  the 
train  and  the  object  of  the  regulation  are 
not  compatible  with  the  choice  of  passengers 
to  make  their  way,  at  will  and  withont 
license  or  excuse,  into  a  car  from  which 
the  regulation  primarily  excludes  tbem.  In 
such  rases,  as  in  others,  it  would  not  com- 
port with  the  comfort  and  convenience  of 
the  passengers,  not  always  with  their  safety, 
for  some  of  them  to  assert  their  rights  with 
a  strong  hand.  And  the  safety  and  com- 
fort of  the  passengers  generally  are  not  to 
give  way  to  the  safety  or  convenience  of  one 
or  of  a  few."  But  the  court  said  further 
that  the  passenger  was  not  "bound  to  wait 
the  slow  pleasure  of  the  officials  of  the 
train  to  give  him  a  seat,  if  the  ladies' 
ear  was  open  to  his  peaceable  entrance.  If 
so  open,  we  think  that  he  might  well  enter 
it  for  a  seat;  for,  as  we  have  said,  the 
L.R.A.1913B. 


r^ulation  for  convenience  should  give  way 
to  the  right  of  contract.  And  if  the  officers 
of  the  train  neither  furnished  him  with  a 
seat  noT  forbade  or  barred  his  entrance 
into  the  ladies'  car,  we  are  inclined  to  re- 
gard it  as  equivalent  to  their  license  to  him 
enter  it.  But  if  his  entrance  were  barred 
forbidden,  we  cannot  hold  that  he  could 
of  right  attempt  by  force  to  enter  the  car. 
If,  however,  being  neither  barred  nor  for- 
bidden, he  entered  the  car  peaceably  and  was 
peaceably  in  it,  where  there  was  a  seat  for 
him,  to  which  he  was  entitled  and  which  he 
could  not  find  elswhere,  we  hold  that  he 
was  there  rightfully.  Being  there  right- 
fully under  his  contract  of  carriage,  wc 
cannot  recognize  any  right  of  any  officer 
of  the  train  to  remove  him  by  force;  cer- 
tainly not  without  proffering  him  a  seat 
elsewhere.  And  we  deem  it  our  duty  to 
say  that  no  circumstances  could  have  justj- 
Hm  the  brakeman,  if  such  were  the  fact,  in 
violently  throwing  the  respondent  on  the 
platform  while  the  train  was  moving  over 
the  bridge.  Some  discretion  and  humani^ 
are  as  esBcnlial  to  such  persons  as  zeal, 
due  or  undue." 

Street  railroad  .companies  owe  a  duty  to 
furnish  seats  to  passengers.  Halvcrson  v. 
Seattle  Electric  Co.  35  Wash.  COO,  77  Pac. 
1058.  The  court  said  that-  "the  obligation 
of  street  car  companies  to  furnish  seats  for 
their  passengers  rests  upon  the  same  princi- 
ple as  that  of  steam  railways,  via.,  the  ac- 
commodation and  safety  of  their  passengers. 
No  doubt,  swiftly  moving  steam  railwaj' 
trains  are  more  dangerous  to  standing  pas- 
sengers than  electric  or  other  motor  cars 
running  less  swiftly,  and  for  that  reason 
greater  care  is  necessary  upon  steam  rail- 
way trains.  But  the  principle  is  the  same 
in  both  cases.  Both  must  care  for  the  safety 
of  their  passengers.  It  would  not  be  negli- 
gence per  te  for  a  street  car  company  to 
fail  to  furnish  a  seat  to  each  of  its  pas- 
sengers, hut  where  seats  are  not  furnished, 
and  passengers  are  permitted  or  required 
to  stand  upon  cars,  greater  care  is  re- 
. quired  in  the  operation  of  its  cars  than 
where  all  are  provided  with  seats.  Nor 
it   is   negligence   per  te  for   a   passenger 
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on  the  train,  to  ride  on  the  platform;  and 
tliat  he  was  made  sick  by  the  exposure,  and, 
also,  that  the  condui;ti:>r  insulted  him  n'hen 
he  demanded  a  scat  aa  the  condition  of  sur- 
rendering his  ticket.  The  defendant  denied 
the  aitegationi  of  the  complaint,  and  plead- 
ed contributory  negligence  on  the  part  of 
plaintiff  in  riding  on  tlie  platform.  Plain- 
tiff teat ified  that  he  not  only  could  not  get 
K  seat,  but  that  he  could  not  get  stand- 
ing room  within  the  car,  and  was  therefore 
compelled  to  ride  on  the  platform,  and  that 
he  waa  made  sick  from  the  exposure;  that, 
having  been  on  his  feet  all  day,  he  waa  too 
tired  to  stand  up,  and  he  folded  up  hia  over- 
coat and  eat  on  it  on  the  platform,  as  it 
waa  against  the  rules  of  the  company  for 
psBseugers   to   stand   on   the  platform,  and 


it  was  dangerous  to  do  bo.  Tlie  forgoing 
atatement  of  the  evidence  is  sufGcient  t« 
show  that  there  iras  no  error  in  refusing 
defendant's  motion  for  the  direction  of  the 

The  duties  and  obligations  of  carriers  to 
furnish  passengers  with  seats,  and  the  cor- 
relative rights  and  remedies  of  passengers 
where  seats  are  not  furnished,  are  well  ex- 
pressed in  the  note  to  the  case  ot  Chesa- 
peake i.  0.  H.  Co.  v.  Austin,  130  Am.  St. 
Bop.  31Z,  as  follons:  "It  is  a  well-settled 
rule  that  carriers  of  paeseugera  muet  fur- 
nish such  Bccammodations  aa  are  practica- 
ble, and  that  this  requirement  includes 
seats.  The  carrier  is  bound  in  fulfilment 
of  its  contract  to  provide  seats  for  its  paa- 
sengers  when  practicable.     Failing  in  this. 


to  ride  or   stand   upon   the   pletforni   of   a 

But  upon  notice  to  a  passenger  offering 
to  enter  tlie  car  of  ita  crowded  condition 
and  ot  the  present  impoaaibility  or  uncer- 
tainty of  obtaining  a  scat  thereon,  there  is 
afforded  the  passenger  by  the  carrier  on  the 
contract  of  passage  the  privilege  to  con- 
tinue the  journej  on  the  train  and  waive 
the  inconvenience  of  riding  thereon  without 
a  teat,  or  to  wait  for  another  train  if  un- 
ivilling  or  in  any  manner  physically  unable 
to  make  the  joumev  without  a  scat.  St. 
Louis  Southwestern  R.  Co.  v.  Tittle,  —  Tex. 
Civ.  App.  ~,  115  S.  W.  C40. 

A  passenger  who  remains  on  a  crowded 
train  and  voluntarily  takes  s  seat  in  a 
colored  coach  cannot  complain  if  furnished 
such  acconiDiodations  an  could  reasonably 
be  furnished  on  the  train.  Chesspeske  II 
O.  R.  Co.  V.  Austin,  137  Kv.  6J1,  136  Am. 
St.  Rep.  307,  128  S.  \V.  144. 

ft.  Right  to  particular  iteat. 

A  carrier  is  not  bound  to  furnish  a  pas- 
senger with  a  seat  in  a  particular  car,  the 
seats  in  such  car  all  being  occupied  and 
there  being  empty  seats  in  another  car. 
Pittsburgh,  C.  4  St.  L,  R,  Co.  v.  Van 
Houten,  48  Ind.  00. 

So,  in  Louisville  4  N.  R.  Co.  v.  Smith, 
10  Ky.  L.  Rep.  497,  wiiere  the  train  con- 
sisted of  two  coaches,  in  one  of  which  smok- 
ing was  allowed,  a  woman  passenger  re- 
quested a  seat  in  the  car  in  whicli  smoking 
waa  not  allowed,  and  was  informed  that 
the  seata  were  all  taken,  but  was  offered  one 
in  the  other  car,  and  it  waa  held  that  if 
there  were  no  scats  in  the  car  in  which  she 
wished  to  ride,  and  she  was  sent  forward 
and  requested  to  take  a  seat  in  another  car, 
whicb  was  safe  and  secure  and  as  comfort- 
able as  could  l>c  with  reSHonalile  respect  to 
the  habits  and  comforts  of  the  traveling 
public  generally,  then  it  was  her  duty  to 
take  a  seat  therein  or  await  another  train, 
and  so  an  instruction  that  the  carrier 
could  not  excuse  ita  refusal  to  allow  such 
passenger  to  enter  the  car,  unless  it  "offered 

Ilaintiff  a  seat  in  a  car  as  comfoi'table  and 
.R.A.iei5B. 


convenient   and   auitable   for  .a   woman    to 
occupy   aa   those   in   the    car   she   tried   to 

So,'  also,  in  Memphis  4  C.  R.  Co.  t. 
lienson,  8j  Tenn.  027,  4  Am.  St.  Rep.  7T«, 
4  S.  W.  5.  where  a  pasaenger  was  ejected 
for  refusal  to  pay  fare  or  surrender  hia 
ticket  unless  given  a  seat  in  a  car  set  apart 
for  ladies  or  gentlemen  accompanying  ladies, 
which  waa  crowded,  the  court  said:  ''We 
think  a  regulation  setting  apart  a  ear  for 
ladies  or  gentlemen  accompanied  by  ladies, 
a  reasonable  regulation.  A  passenger  may 
not  dictate  where  he  will  sit  or  in  which  car 
he  will  ride.  If  he  is  furnislied  accommoda- 
tions equal  in  all  respects  to  those  furnished 
other  passengers  on  the  same  train  he  can- 
not com  pt  a  in.-'  The  court  said  further 
tiiat  in  this  case  the  passenger  took  paasage 
with  knowledge  that  the  ladies'  car  waa 
crowded,  and  that  he  would  either  have  to 
ride  atandini  in  that  car  or  go  into  the 
car  designed  exclusively  for  gentlemen, 
and  so  the  requirement  that  he  go  tempo- 
rarily into  the  smoking  car  was  not  under 
the  circumstances  unreasonable. 

And  unless  seats  are  numbered  and  a 
ticket  is  bought  for  a  scat  so  numbered. 
or  unless  a  ticket  is  bouglit  for  a  particular 
seat  identified  in  some  other  way,  there  is 
no  right  to  occupy  snv  particular  seat. 
Urazeau  v,  Canadian  P.  R.  Co.  8  Can.  Ry. 
Cas.  477.  .^nd  so  it  was  held  that  a  pas- 
senger could  not  recover  for  assault  or  for 
removal  from  a  seat  by  the  conductor, 
where,  there  being  other  vacant  seats,  the 
passenger  insisted  on  taking  one  tempo- 
rarily abandoned  by  its  occupant,  and  obsti- 
nately refused  to  leave  the  seat  although 
politely  requested  to  do  so  by  the  first  oc- 
cupant and  his  friends,  who  had  seata  near, 
they  explaining  that  they  were  business 
associates  and  desired  to  talk  concerning 
matters  ci 


c.  Exeti«e  /or  failure  to  fumlHh  «eat. 

When  the  accommodations  are  insuSieieDt 
for  all  on  account  of  an  unforeseen  damand, 
the  full  duty  of  the  railway  company  under 
the  ian'  Is  performed  by  furnishing  aooom- 
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it  has  violated  one  of  the  psBential  obliga- 
tions of  its  agreement.  It  pan  no  more 
claim  a  performance  of  the  contract  created 
by  the  sale  of  a  ticket  or  the  proffered  paf- 
ment  of  fare  for  transportation  uithoiit  a 
seat  than  to  furnish  a  Eeat  without  the 
transpoTtation.  The  one  implicB  the  other, 
and  both  rauat  go  together,  else  the  com- 
panj  has  failed  in  ita  obligation.  The 
supplying  a  aoat  is  not  onl;  a  reaxonable 
and  practicable  dutf,  but  it  is  an  imperative 
requirenient  that  cannot  be  avoided  by  any 
act  of  the  company.  .  .  .  Kxtreme 
cases  of  extra,  unexpected  travel,  of  which 
the  carrier  liad  no  notice,  and  where  the 
passenger,  when  he  prrecnta  himaelf  for 
transportation,  is  ailviaed  by  tlio  company 
of  the  crowded   condition  of   the  train,  or 


when  it  can  be  shown  that  he  had  inde- 
pendent knowledge  ot  such  fact,  together 
with  the  fact  that  its  usual  trains  were 
run,  that  such  were  euHicient  under  ordi- 
nary circumstances,  also  that  it  exereieed 
due  care  in  calling  into  operation  all  ita 
means  at  hand,  may  serve  as  an  excuse 
for  not  furnishing  seats  sufficient  to  meet 
the  extra  demand  of  the  moment.  But, 
even  under  such  oirmiinstances,  the  pas- 
senger must  be  advised  or  have  knowledge 
of  the  inability  of  tlie  company  to  supply 
him  with  a  seat  before  it  can  escape  its 
contract  obligation.  .  .  .  Being  entitled 
to  a  seat,  a  passenger  baa  a  riglit  to  refuse 
to  accept  anything  less  than  the  complete 
fulfilment  of  the  contract  on  the  part  ot 
the  company,   and,   if  not   provided   with  a 


modations  as  for  as  possible  to  those  who 
apply.  St.  Louis  &  8.  F.  R.  Co.  v.  Petti  - 
90  Ark.  415,  13B  S.  W.  961. 

So,  a  railway  company  will  not  be  held 
gailty   of   a   breach   of   a   duty   to   providi 
a  seat  for  a  passenger  where,  under  propei 
pleadings,   it  la  established  as  a  fact  that 
tha  railway  company  baa  exereiaed  due  care 
and  diligence  to  adequately  meet  all  demands 
that  it  has  reason  to  expect  along  the  tri 
that  an  unusual  number  of  people  had  i 
expected ty     presented    themselves    as    p 
Bengas  on  the  trip,  who  were  not  reasi 
ably  to  be  expected  by  the  carrier   at  the 
time  of  starting  Uie  train   from  the  place 
where    means    of    transportation    were    at 
hand  and  accesBible.  and  had  thus  rendered 
the  equipment  insufficient  to   suitably  and 
conveniently    accommodate    all    passen^i  -  - 
vho  might  wish  to  ride,  and  that  a  partic 
lar  paaaenger  at  the  time  he  presented  hu 
self    to    enter    the    car    was    informed, 
ought   to  have   known,   of   the  crowded 
about  to  he  crowded  situation  of  the  ci 
and    the    impossibility    or    uncertainty    of 
being  provided  a  seat.    St.  Louis  Southwest- 
ern H.  Co.  v.  Tittle,  supra. 

It  is  unreasonable  to  hold  a  railway  com. 
pany  bound  under  all  circumstances  to  pro- 
vide a  Bufficient  number  of  cars  so  that  all 
who  may  apply  for  transportation  may  be 
furnished  with  seats.  Unforeaeen  emergen- 
cies may  often  arise  where  the  performance 
of  BUch  duty  would  involve  impossibilities. 
Crowds  of  people  of  whom  the  com- 
pany  has  had  no  notice,  or  crowds  whoae 
numbers  exceed  all  reasonable  anticipation, 
may  unexpectedly  present  themselves;  and 
the  duty  of  being  prepared  on  all  such  oc- 
casions to  furnish  cars  and  equipments 
Bufficieut  t«  suitably  and  conveniently  ac- 
commodate all  who  may  wish  to  ride  would 
necessarily  involve  such  a  constant  accumu- 
lation of  the  means  of  transportation  at 
every  point  where  any  extraordinary  num- 
ber of  people  may  on  any  special  occasion 
present  themselves  as  passengers,  aa  would 
in  all  probability  make  the  business  of  car- 
rying passengers  by  railroad  too  expensive 
to  be  profitable.  It  is  undoubtedly  the  duty 
of  these  companies  to  furnish  suitable  seat- 
L.R.A.ie:5B. 


'  ing  accommodations  for  ita  ordinary  number 
of  passengers,  or  even  for  an  extraordinary- 
number  on  reaso'noble  notice.  But  where 
paHsengers  apply  for  transportation  in  es- 
traordinary  and  unexpected  numbers,  they 
should  be  held  to  the  exercise  of  only  auch 
reasonable  diligence  in  providing  cars  as 
may  be  consistent  with  the  particular  cir- 
cumstances ot  each  case.  Chicago  &  N. 
\V.  R.  Co.  V,  Carroll.  5  111.  App.  201. 

And  while  a  roil  way  company  which 
fails  to  furnish  comfortable  Beating  accom- 
modations for  ita  ordinary  number  of  paa- 
sengers,  or  even  for  an  extraordinary  num- 
ber upon  due  notice,  ia  certainly  negligent, 
and  should  be  held  to  strict  accountability, 
it  would  be  unreasonable  to  apply  the  same 
strictness  when  a  train  is  unexpectedly 
crowded  hj-  a  funeral  partv  going  only  a 
few  miles.  Quinn  v.  Illinois  C.  E.  Co.  51 
111.  495,  <i  Am.  Neg.  Cas.  240. 

Also,  where  an  unanticipated  emergency 
renders  it  impossible  for  a  carrier  to  furnish 
all  passengers  with  seats,  and  white  pas- 
sengers crowd  into  the  coach  set  aside  for 
colored  passengers,  foilure  of  the  carrier 
to  eject  white  passengers  from  the  colored 
coach  will  not  render  the  carrier  liable  to 
a  colored  passenger  for  failure  to  furnish 
her  with  a  seat.  St.  Louis  4  S.  F.  R.  Co.  v, 
Pettiea,  90  Ark.  415,  138  S.  W.  OSL 


The  failure  of  a  railroad  company  to 
furniaii  accommodations  for  its  passengers 
on  a  train,  ao  that  a  large  number  of  them 
are  compelled  to  stand  in  the  aisles  and 
upon  the  platforms  of  the  cars,  constitutes 
negligence.  (Sraham  v.  McXeill,  20  Wash. 
4flO,  43  L.R.A.  300,  72  Am.  St.  Rep.  121, 
55   Pac.   831,   3  Am.   Neg.   Rep.   484. 

Also,   a  carrier  which   advertised   an  ex- 
rsion.   and   had   ample   notice   that  there 
luld  be  an  extraordinary  number  of  pas- 
sengers on  that  occasion,  is  negligent  in  not 
furnishing    reasonsble    seating   accommoda' 
tions  for  its  passengers.    Trumbull  v.  Eriek- 
38  C.  C.  A.  536,  97  Fed.  891. 
an   action   for   personal   injuries  sus- 
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seat,  may  refuse  to  give  up  hia  ticket  or  to 
pay  fare;  he  has,  however,  do  claim  to  a 
free  ride,  and,  if  he  accepts  such  accommo- 
dations as  are  afforded,  he  is  in  duty  bound 
to  pay  tare.  .  ,  .  From  the  foregoing 
considerations  there  is  but  one  of  two  al- 
ternatives for  the  passenger  without  a  seat; 
that  is,  to  either  pay  fare  or  leave  the  train. 
If  be  ia  witting  to  accept  part  performance 
and  remains  on  the  train,  he.  must  pay  fare. 
If  tie  desires  complete  fulfilment,  he  must 
leave  the  train  at  the  first  convenient  op- 
portunity. ...  If  a  passenger  rides 
on  a  train  and  refuses  to  pay  fare  for  want 
of  a  seat,  he  may  be  ejected.  He  must, 
however,  be  put  oR  at  a  safe  and  convenient 
place,  which  would  necessarily  mean  a  sta- 
tion.    It  is  the  duty  of   the  conductor  to 


take  up  tickets,  or  collect  fare  of  everyone 
accepting  passage  on  a  train,  with  or  with- 
out a  seat,  and  a  paaaenger  refuaing  to  com- 
ply with  thia  reasonable  regulation  may  br 
ejected  without  liability  for  the  ejection." 
For  the  breach  of  the  carrier's  contract  or 
of  its  duty  to  the  public,  the  pasaenger'a 
remedy  is  an  action  for  damages.  136  Am. 
St.  Rep.  315. 

When  the  plaintiff  alleged  his  contract 
and  the  breach  thereof,  if  the  defendant  de- 
sired to  avail  itself  of  the  defense  that  the 
demand  on  its  facilities  of  conveyance  waa 
so  sudden  and  unexpected  that  it  could  not 
have  been  anticipated  and  provided  for  by 
the  exercise  of  due  care  and  diligence,  it 
should  have  alleged  the  facts  necessary  to 
establish    that    defense,    and    should    have 


tained  in  whole  or  in  part  by  reason 
passenger  being,  compelled  to  stand 
crowded  car,  the  fact  that  at  certain  hours 
of  the  day  insufficient  seating  accommoda- 
tions were  furnished,  and  wat  this  was 
known  to  the  company,  may  be  treated 
aa  a  circumstance  of  substantive  n^ligence 
as  well  as  aggravation.  Lyndon  v.  Georgia 
R.  &  Electric  Co.  3  Ga.  App.  534,  80  T  " 
278. 

But  failure  of  a  carrier  to  furnish  a  seat 
has  no  weight  as  a  ground  of  negligei 
in  an  action  by  a  passenger  to  recover  ; 
injuries  sustained  by  being  thrown  from 
a  crowded  platform,  where,  according  to  the 
passenger's  own  statement,  he  hoarded  the 
train  at  a  way  station  after  seeing  and 
knowing  that  tlie  train  was  crowded,  and 
voluntarily  took  hie  place  on  the  platform. 
Oliver  v.  Louisville  k  S.  R.  Co.  43  La. 
804,  9  So.  431,  3  Am.  Neg.  Caa.  568. 

Failure  of  a  carrier  to  furnish  a 
ia  not  negligence  per  ge;  it  is  only  evidence 
ot  negligence  to  lie  weighed  and  considered 
by  the  jurv.  Houston  &  T.  C.  R.  Co.  v. 
Bryant,  3l'  Tex.  Civ.  App.  483,  72  S.  W. 
HSrt:  Galveston,  H.  &  S.  A.  R.  Co,  v.  Morris, 
94  Tex.  60o,  61  S.  W.  700. 

//.  BlghlH   of   paaaenger   entitled   to   a 
aeat,  triiich  is  not  provided. 


In  some  cases  it  is  said  that  a  passenger 
who  is  entitled  to  a  scat  may  refuse  to 
surrender  his  ticket  or  pay  bis  fare  until 
he  is  provided  with  a  seat. 

Thus,  a  passenger  may  refuse  to  pay  his 
fare  or  surrender  his  ticket  unless  furnished 
with  a  seat.  Hardenbergh  v.  St.  Paul,  M. 
k  M.  R.  Co.  3a  Minn.  3,  12  Am.  St.  Rep. 
010,  38  N.  W.  62.5. 

In  the  Leigh  Case  infra,  the  court  said 
that  a  "carrier  cannot  claim  a  surreiider 
of  the  ticket  upon  a  proffer  by  it  of  trans- 
portation alone,  because  the  contract  calls 
for  transportation  and  a  seat.  The  pas- 
senger cannot  avail  himself  of  the  benefit 
of  the  transportation  offered  him  under  hia 
L-R.A.1915R. 


contract,  and  at  the  same  time  withhold 
from  the  carrier  the  effective  evidence  of 
the  payment  of  his  fare  .  .  .  [that  is], 
the  ticket.  If  he  desires  to  repudiate  the 
contract  on  his  part,  he  must  do  so  i*  toto- 
He  cannot  appropriate  its  benefits  and  get 
rid  of  its  biirdcns." 

As  implied  in  the  language  just  quoted, 
it  does  not  follow  from  the  right  of  the 
passenger  to  withhold  his  ticket  or  faro 
unless  he  is  provided  with  a  seat,  that  he 
may  recover  damages  for  his  ejection  be- 
cause of  such   refusal. 

Upon  the  other  hand,  it  is  the  datj  of 
a  passenger  who  refuses  to  surrender  his 
ticket  or  pay  fare  unless  a  seat  Is  pro- 
vided, to  leave  the  train.  St.  Louie,  I.  M. 
k  S.  R.  Co.  V.  Leigh,  45  Ark.  3SB,  55  Am. 
Rep.  558:  Davis  v.  Kansas  City,  St.  J. 
i  C.  B.  R.  Co.  53  Mo.  317,  14  Am.  Rgi- 
4->7;  Memphis  &  C.  R.  Co.  v.  Benson,  85 
Tenn.  627,  4  Am.  St.  Rep.  776,  4  S.  W.  6. 

And  he  must  leave  at  the  first  reasonable 
opportunity  afforded  him.  Hardenbergh  t. 
St.  Paul,  M.  &  M.  R.  Co.  30  Minn.  3. 
12  Am.  St.  Rep.  610,  38  N.  W.  625. 

And  so  a  carrier  may  eject  a  passenger 
who  refuaes  to  pay  or  leave  the  train  un- 
ices a  seat  is  provided  for  him.  St.  Louis, 
I.  M.  k  S.  K.  Co.  v.  Leigh;  Memphis  A  C-  R. 
Co.  V.  Benson ;  and  Hardenbergh  v.  St. 
Paul.   M.  k  M.   R.   Co,  supra. 

And  especially  where  it  is  demanded  that 
a  seat  be  provided  in  a  particular  car,  and 
there  are  vacant  seats  in  another  car.  Pitts- 
burgh, C.  k  St.  L.  H.  Co.  v.  Van  Houten, 
4S  Ind.  00. 

But  a  passenger  who  refuses  to  pay  fare 
ilesB  a  seat  is  provided  him  does  not  he- 
me a  trespasser  until  he  refuses  to  leave 
e  train  on  reasonable  opportunity  beine 
afforded.  Hardenbergh  v.  St.  Paul,  M.  £ 
M.  R.  Co.  supra. 

iad  ao  he  can  be  ejected  only  at  a  regular 
tion.     Ibid, 

n  Davis  v.  Kansas  Citv,  St.  J.  &  C.  B. 
R.  Co.  53  Mo.  317,  14  Am.  Rep.  467,  a 
passenger  boarded  a  train  at  a  certain 
station,  having  a  ticket  to  the  point  of  his 
destination,  and  refused  to  pay  fare  unleas 
provided  with  a  seat,  and,  upcm  being  pro- 
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proved  them  at  the  tri«t.  But  that  de- 
fense was  not  set  up  in  the  answer,  and 
there  was  no  evidence  tending  to  prove  it, 
except  the  fact  that  the  croud  was  unusual- 
ly  Urge,  but  not  that  it  was  unusually  large 
for  such  ao  occasion]  and  there  uaa  no  eri- 
dence  that  defendant  should  not  have  rea- 
sonably anticipated  such  a  crowd,  or  tbat, 
anticipating  it,  it  could  not  by  the  exercise 
of  due  diligence  have  provided  for  its  ac- 
commodation. The  only  evidence  of  any 
effort  to  provide  accommodation  for  the 
extra  crowd  of  passengere  was  that  of  the 
conductor,  who  said  he  asked  the  station 
master  at  Savannah  for  an  extra  car,  and 
he  said  they  did  not  have  one,  as  they  were 
all  In  serrice.  But  there  was  no  evidence 
that  it  was  the  duty  of  the  station  master 


to  provide  extra  cars,  or  that  defendant 
used  due  diligence  in  calling  into  operation 
all  the  means  at  hand  or  accessible  to  pro- 
vide for  the  emergency.  It  waa  apparent 
before  the  train  left  Savannah  that  the  ac- 
commodations were  not  sufficient  to  meet 
the  demand. 

There  was  no  error  in  submitting  to  the 
jury  the  issue  of  punitive  damages,  for  the 
evidence  in  the  case,  and  the  lack  of  evi- 
dence which  it  was  locumhent  on  the  de- 
fendant to  introduce,  afforded  reasonable 
ground  for  an  inference  of  indifference  to 
the  rights  of  the  passengers  on  the  part  of 
defendant  in  failing  to  provide  adequate 
accommodations  for  them.  The  defendant 
knew,  or  should  have  known,  that  its  train 
would   not   accommodate    all    who    offered 


-vided  with  a  seat  at  an  intermediate  sta- 
tion, be  tendered  fare  from  that  point, 
which  was  refused,  and  he  waa  ejected  up- 
on refusing  to  pay  fare  from  original  start- 
ing place  or  surrender  his  ticket.  In  ac- 
tion for  damages  based  on  the  original  con- 
tract of  carriage,  it  was  held  that  there 
could  be  no  recovery,  although  the  court 
intimated  that  recovery  might  have  been 
had  if  the  action  had  been  based  on  a  new 
contract,  as  having  been  entered  into  at 
the  place  where  a  seat  was  obtained. 

And  a  passenger  who  is  ejected  because 
he  declines  to  deliver  a  ticket  or  pay  fare 
without  receiving  a  seat  may  maintain  an 
action  npon  the  contract  and  recover  for 
any  damages  that  are  the  proximate  result 
of  its  breach,  just  as  though  he  had  dis- 
ombarked  of  hia  own  will.  St.  Louis,  I. 
M.  4  S.  R.  Co.  v.  Leigh,  46  Ark.  368,  65 
^m.  Kep.  658,  S  Am.  Keg.  Cas.  31. 

But  if  he  is  ejected  without  unnecessary 
force  or  violence  because  of  his  refusal  to 
pay  for  his  ride,  he  cannot  recover  for  the 
ejection.     Ibid. 

6,  Right  of  action  for  lireach  of  con- 
tremt  or  for  Infurlea  due  to  failure  to 
provide  seat. 

In  St.  Louis,  I.  M.  ft  S.  R.  Co.  t.  Leigh, 
supra,  the  court,  while  denying  a  recovery 
in  an  action  brought  upon  the  theory  that 
the  passenger,  who  refused  to  surrender  his 
ticket  or  pay  fare  unless  he  was  provided 
with  a  seat,  was  unlawfully  expelled  from 
the  train,  said  in  effect  that  in  such  cir- 
cumstances the  passenger  may  maintain  his 
action  to  recover  for  any  damages  that  are 
the  proximate  result  of  the  breach  of  the 
contract,  just  as  though  he  had  disem- 
barked of  his  own  will. 

In  St.  Louis,  I.  M.  &  S.  Co.  v.  Leigh, 
supra,  the  court  said  that  it  was  unneces- 
sary to  decide  whether  a  passenger  entitled 
to  a  seat  may  remain  on  the  train  upon  com- 
plying with  reasonable  regulations  of  the 
company,  without  waiving  his  right  to  re- 
cover damages  under  the  contract  for  the 
inconvenience  of  riding  without  a  seat. 

And  one  who  abandons  a  train  because 
unable  to  procure  a  seat,  and  secures  pas- 
L.R.A.191.'iB. 


sage  and  proper  accommodations  on  another 
train,  has  cause  of  action  for  such  damages 
as  he  sustains  bv  reason  of  delay.  Texas 
&,  P.  R.  Co.  V.  Rea,  27  Tex.  Civ,  App.  549, 
65   S.  W.   Ills, 

Gut  it  has  been  held  that  one  who  enters 
a  crowded  car,  surrenders  bis  ticket,  and 
remains  in  the  car,  relinquishes  his  con- 
tract right  to  a  seat.  Weeks  v.  Auburn 
t  S.  Kleftric  R.  Co.  60  Mtsc.  400,  113  N. 
Y.  Supp,  63fl. 

It  is  to  be  observed  that,  to  ccane  strictly 
-within  the  scope  of  the  present  note,  an 
action  for  damages  by  a  passenger  injured 
while  standing  in  a  car  must  have  been 
based  upon  the  theory  that  the  injury  was 
the  proximate  result  of  the  carrier's  failure 
to  provide  a  seat  as  required  by  its  contract, 
irrespective  of  any  question  of  negligence  in 
the  operatiiHi  of  the  train  or  car.  In  other 
words,  if,  apart  from  the  breach  of  contract 
to  furnish  a  scat,  the  injury  may  be  at- 
tributed to  the  negligence  of  the  carrier  in 
operating  the  train  or  car  in  view  of  the 
fact  that  the  passenger  was  standing,  and 
therefore  exposed  to  perils  from  which  he 
would  have  been  immune  if  seated,  an  ele- 
ment of  negligence  is  added  which  may 
itself  be  the  basis  of  recovery  regardless 
of  the  question  whether  the  carrier  owed 
the  passenger   any  duty  to  provide  a  seat 

Again,  when,  as  in  the  cases  strictly  with- 
in the  scope  of  this  note,  the  action  is  for 
the  recovery  of  damages  for  injuries  proxi- 
mately resulting  from  the  breach  of  the 
contract  to  furnish  a  seat,  and  not  upon 
negligence,  the  question  of  contributory 
negligence  on  the  part  of  the  passenger  is 
not  directly  involved,  and  the  cases  on 
that  question  have  therefore  not  been  in- 
cluded. It  would  seem,  however,  that  the 
cases  on  that  question  might  have  an  in- 
direct bearing,  for  the  reason  that  if  a 
passenger,  in  standing  on  the  platform  when 
all  the  seats  inside  the  care  are  occupied, 
would  be  guilty  of  contributory  negligence 
which  would  have  precluded  recovery  in  an 
action  based  on  negligence  in  the  operation 
of  the  train,  it  might  be  argued  in  an  ac- 
tion  based  on  the  breach  of  a  contract  in 
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themselves  as  paBsengers  thereon.  Never' 
theless  the  testimony  ahows  that  thirty- 
eight  paaeengors  who  had  tiokrts  for  an- 
other train  were  admitted  to  this  train, 
which  waa  a  special  excuraion  train,  and 
there  was  .testimony  that  less  than  that 
number  bad  to  stand.  Moreover,  there  is 
no  evidence  that  the  passengers  were  in- 
formed before  the  train  started  that  seats 
could  not  be  provided  for  all  of  them.  True, 
they  might  have  Been  for  themselves  that 
such  was  the  ease,  but  how  were  they  to 
know  that  the  defendant  would  not,  at  any 
moment,  provide  additional  accommodations 
by  attaching  another  car  to  the  train  be- 
fore it  started,  or  even  after  it  had  started, 
at  some  near-by  station  or  side  track,  where 
the  company  may  have  had  extra  cars 
stored!  It  is  within  the  observation  of  all 
who  have  traveled  much  that  this  is  fre- 
quently done.  To  a  passenger  who  left 
the  train  on  account  of  its  crowded  condi- 
tion, and  thereafter  sued  for  damages  for 
breach  of  his  contract,  the  defendant  might 
have  said :  If  you  had  stayed  on  the  train, 
you  would  have  been  given  a  seat  before 
the  train  left  the  station,  or  within  a  rea- 
sonably short  time  thereafter.  Of  all  such 
matters  passengers  cannot  be  presumed  to 
know;  that  it  is  the  duty  of  tlie  carrier  to 
inform   them.     Besides,   there  was  another 


ground  which  required  submission  of  tbs 
issue  of  punitive  damages  to  the  jury.  Th» 
plaintiff  alleged  that  the  conductor  insult- 
ed him,  and  held  him  up  to  the  scorn  of  the 
other  pasaengera.  Upon  thia  point,  the  con- 
ductor, after  testifying  to  plaintiff's  insist- 
ence upon  being  given  a  seat  before  surren- 
dering his  ticket,  and  of  his  compelling  him 
to  give  it  up  by  threatening  to  put  him  off 
the  train,  was  asked  this  question;  "Did 
you  have  any  further  conversation  with 
himt"  Hia  answer  was:  "No;  but  I  told 
him  T  had  a  lad;  friend  and  would  ask  her 
to  give  him  Iier  seat,  and  two  gentlemra 
got  up  and  offered  him  their  seat." 

Another  of  defendant's  witnesses  testified. 

Q.  Did  the  conductor  say  anything  about 
getting  a  seat  for  them! 

A.  I  think  he  aaid  he  had  a  lady  friend 
up  in  the  car,  and  he  «ould  ask  her  to  get 
up   and  give  him  the  seat. 

Q.  What  happened  theni 

A.  Two  gentlemen  in  the  end  of  the  day 
coach  sitting  in  the  little  seat  down  by  the 
door  got  up,  and  said :  "No,  don't  do  that; 
if  ha  must  have  a  seat,  let  him  have  this 
seat."  Both  doors  were  open,  and  soma 
people  were  attracted  by  the  noise. 

It  is  doubtful  if  the  condnctor  could, 
Dpon  mature  deliberation,   have  adapted   * 


(ailing  to  furnish  him  a  seat,  that  hii 
jury  was  not  the  proximate  result  of  that 
breach,  but  of  lii»  own  negligence.  General- 
ly, whether  riding  on  platform  or  running 
bfMrd  of  a  street  car  constitutes  contribu- 
tory negligence,  see  note  to  Capital  Trust 
Cto.  V.  Central  Kentucky  Traction  Co.  46 
L.R.A.(N.S.}  135,  and  earlier  notes  there 
referred  to.  And  for  the  same  question 
with  reference  to  the  platform  of  a  rail- 
road ear,  see  note  to  Rose  v.  Northern  P. 
R.  Co.  ante,  — ,  and  earlier  notes  there  re- 
ferred to.  For  contributory  ncRiigence  of 
passenger  standing  inside  of  car,  see  note 
to  louisiana  4  N.  \V.  R.  Co.  v.  Willis,  60 
L.R.A.(N.S.)    441. 

Where  the  proximate  cause  of  injury  to 
passengers  ia  the  carrier's  failure  to  furnish 
a  seat,  the  carrier  ia  liable.  Camden  & 
A.  B.  Co.  V.  Hoosev,  9B  Pa.  492,  44  Am. 
Rep.  120,  10  Am.  Neg.  Caa.  198. 

So,  in  an  action  against  a  carrier  to  re- 
cover for  personal  injuries  alleged  to  be 
the  result  of  the  failure  of  the  carrier  to 
provide  a  aeat,  evidence  that  the  car  upon 
which  the  passenger  was  riding  was  so 
crowded  that  he  waa  compelled  to  sUnd  in 
the  aisle,  holding  onto  a  strap;  that  by 
reason  of  the  car  coming  to  a  sudden  and 
violent  stop,  the  passengers  who  were  stand- 
ing were  tiirown  forward,  some  of  them 
violently  against  the  plaintiff,  and  that, 
in  order  to  prevent  his  being  thrown  off  his 
feet,  he  held  onto  the  strap  and  at  the  time 
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I  tends  to  support  a  verdict  in  the  passenger's 
favor  against  the  carrier.  Chicago  City 
R.  Co.  V.  Morse.  187  111.  327,  04  N.  E.  304. 

And  if  a  railroad  company  breaches  its 
contract  with  a  female  passenger,  and  she 
ia  required  to  stand,  and  it  is  rendered 
necessary  in  protecting  a  child  from  injury 
for  her  to  hold  it  in  her  arms,  and  she  is 
injnred  thereby,  it  cannot  be  said  as  s 
matter  of  law  that  the  damage  is  too  r«note, 
as  it  is  to  be  determined  from  the  evi- 
dence whether  it  was  the  natural  and  prob- 
able result  of  the  railroad  company's  wrong- 
ful act.  Texas  &.  P.  K.  Co.  v.  Rea,  27  Teit. 
Civ.  App.  540,   B5  8.  W,  1116. 

Nor  is  it  material  that  the  child  was 
not  the  child  of  such  female  passenger,  and 
that  the  father  and  mother  of  the  child 
were  on  board  the  train,  such  child  being 
in  the  care  and  custody  of  such  p 


Also,  a  carrier  which  has  failed  to  furnish 
reasonable  seating  accommodations  for  an 
advertised  excursion  is  liable  for  injuries 
sustained  by  a  passenger  through  beinjf 
jostled  off  the  platform,  he  having  been 
pushed  onto  the  platform  by  reason  of  the 
crowded  condition  of  the  car.  Trumbull 
V.  Erickson,  38  C.  C.  A.  530,  97  Fed.  891. 

Nor  will  the  fact  that  such  passenger  had 
a  seat,  but  gave  it  up  to  an  old  infirm 
passenger,   defeat   recovery.     Ibid. 

And  negligence  of  a  carrier  in  failing 
to  furnish  seating  accommodatione  was  held 
in  International  t  G.  N.  R.  Co.  v.  Williams. 
20   Ten.  Civ.   App.   587,   fiO   8.   W.   732,    to 
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more  cffettivply  delicate  w»y  to  insult  k 
^ntlenian  and  humiliate  him  before  others 
than  to  intimate  that  he  whh  bo  far  lack- 
ing in  thKt  courteBj',  conaideratimi,  and  re- 
■peet  which  ii  generally  recognized  aa  due 
from  gentlemen  to  ladies,  according  to  the 
fltandards  which  obtain  in  decent  and  polite 
social  intercourse,  as  to  permit  a  lady  to 
be  asked  to  give  up  her  seat  for  him.  Ob- 
(wrve  the  prompt  protest  ot  the  two  gentle- 
men "in  the  little  seat  down  by  the  door;" 
"Ko,  don't  do  that;  if  he  must  have  a  *eat, 
let  him  have  this  seat."  Doubtless  the 
plaintiff  felt  that  he  was  held  up  to  the 
scorn  and  contempt  ol  alt  who  heard  it. 
If  the  thrust  was  intended  to  have  that 
effect  (and  that  was  a  question  for  the 
jury),  it  waa  such  a  wanton  invasion  of 
plaintiff's  right  to  civil  treatment  as  a 
passenger  as  to  warrant  the  infliction  of  ex- 
emplary damages.  For  the  plaintiff  waa 
strictly  within  his  rights  in  demanding  a 
seat,  and  it  waa  the  duty  of  the  conductor 
to  furnish  it.  or  give  him  a  reasorlahle  ex- 
planation of  his  inability  to  do  lo.  At  any 
rate,  lie  had  no  right  to  meet  his  lawful 
demand  with  any  such  contemptuous  in- 
sinuation, and  it  was  properly  left  to  the 
jury  to  My  what  weight  they  would  give 
it  in  awarding  damages.  It  waa  certainly 
fvn  aggravating  ciicumstance. 

be  the  proximate  cause  of  Injury  to  a  pas- 
Bcngcr  who  was  pushed  off  the  platform 
of  a  moving  car  by  the  jostling  of  the 
crowd.  It  was  ihown  in  this  caw  that  there 
was  a  large  crowd  to  take  the  train,  which 
fact  was  or  should  have  been  known  to  the 
railroad  company,  and  that  at  the  place 
from  which  the  train  started  were  kept 
the  headquarters,  shops,  and  eoachea  ot 
the   company. 

A  passenger  has  a  right  of  action  against 
a  carrier  for  personal  discomfort  and  humil- 
iation sustained,  where  there  ia  a  failure 
of  duty  to  provide  the  train  with  coaches 
reasonably  BUflicicat  to  scat  and  carry  com- 
fortably as  many  persons  as,  in  the  exercise 
of  ordinary  care,  the  carrier  should  reaaon- 
ably  have  anticipated  would  demand  to  be 
carried  thereon.  Chesapeake  i,  0.  R.  Co. 
V.  Austin,  137  Ky.  611,  136  Am.  St,  Rep. 
307.  126  S.  W.  144. 

do,  also,  a  railroad  passenger  holding  a 
flret-clasB  ticket  may  recover  damages  from 
the  company  if  his  request  to  the  conductor 
for  a  seat  in  a  first-class  coach  is  met  by 
an  explosion  of  profane  and  contemptuous 
wrath,  and  he  is  compelled  to  stand,  al- 
though passengers  in  the  car  are  occupying 
more  seats  than  they  are  entitled  to.  Louis- 
ville,  N.  0.  *  T.  R.  Co.  v.  Patterson,  69 
MiM.  421,  28  L.R.A.  269,  13  So.  697. 

And  it  is  not  error  to  refuse  a  bare  in- 
struction to  the  jury  which  declare*  as  a 
matter  of  law  that  if  a  railroad  company 
nas  provided  its  night  trains  with  sufficient 
equipment  to  accommodate  the  number  of 
I..R.A.191SB. 


In  Daniels  v.  Florida  C.  1  P.  R.  Co.  62  S.  C. 
1,  39  S.  E.  762,  the  company  asked  the  court 
to  charge  that  it  was  not  liable  for  rudo 
language  used  by  the  conductor  lawfully  re- 
quiring a  passenger  to  get  off  the  train. 
The  court  refused  to  charge,  but  modified 
the  request  by  saying  that  if  the  language 
used  by  the  conductor  should  go  to  an  un- 
reasonable extent,  so  as  to  become  abusire, 
the  company  would  be  liable.  On  appeal 
this  court  held,  in  response  to  an  exception 
assigning  error  in  so  modifying  the  request: 
"We  do  not  see  any  error  in  the  modifica- 
tion ot  this  request,  which  appears  in  the 
judge's  charge,  for  he  practically  instructed 
the  jury  that  the  company  wonld  not  be 
liable  for  any  language  used  by  the  con- 
ductor, unless  it  was  abusive,  and  there  waa 
no  pretense  that  any  such  language  was 
used;  for,  according  to  the  plaintiff's  own 
t«Btimony,  the  language  used  was:  'Get  in 
there,  get  your  things  and  get  out  of  here, 
got  no  time  to  waate.'  While  it  is  quite 
probable  that  the  conductor  spoke  in  a 
quick,  peremptory  tone,  there  was  no  ele- 
ment of  abuse  in  what  he  said  to  her  when 
ahe  went  to  the  door  of  the  car,  seeing  the 
people  in  front  of  her  getting  off."  Thia 
was  far  from  holding  as  a  general  proposi- 
tion that  a  carrier  ia  not  liaUe  for  auj 
language  used  by  the  conductor,  unless  it 

passengers  which  it  reasonably  might  expect 
to  lM>ard  and  ride  thereon  in  the  seats,  a 
passenger  cannot  recover  for  any  discom- 
fort or  injury  caused  by  failure  to  ob- 
tain a  seat,  where  the  record  does  not  dis- 
close that  some  of  the  passengers  did  not 
occupy  more  seats  than  they  were  entitled 
to,  and  that  the  employees  could  not  furnish 
a  seat.  St.  Louis,  Southwestern  R.  Co.  v. 
Tittle,  —  Tex.  Civ.  App.  — ,  115  S.  W,  640. 

Rut  a  carrier  will  not  be  liable  for  in- 
juries sustained  by  one  by  reason  of  being 
compelled  to  stand  in  a  crowded  car,  where 
there  has  been  no  demand  that  the  con- 
ductor should  furnish  a  seat.  St.  Louis 
&  S.  F.  R.  Co.  V.  Petties,  09  Ark.  415,  138 
S.  W.  961. 

And  recovery  in  an  action  for  injuries 
allied  to  be  due  to  the  failure  of  a  c«.r' 
rier  to  furnish  a  seat  must  be  denied  where 
there  is  no  proof  of  the  failure  of  the  com- 
pany to  furnish  other  cars,  or  where  there 
IB  affirmative  proof  that  Uie  company  did 
furnish  additional  cars.  Weeks  v.  Auburn 
t  S.  Electric  R.  Co.  60  Misc.  400,  113  N. 
Y.  Supp.  636. 

To  exempt  a  carrier  from  liability  for  in- 
juries  sustained  by  one  riding  In  a  baggage 
car,  the  carrier  must  post  up  in  its  pao- 
aenger  cars  in  a  conspicuous  place  printed 
regulations  forbidding  passengers  to  ride 
in  such  place,  and  must  also  furnish  suffi- 
cient accommodations  in  its  coaches,  which 
means  a  seat.  Lane  v.  Choctaw,  O.  t  Q. 
R.  Co.  19  OkU.  324,  91  Pac.  883. 

J.  H.  r 
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was  abuBtve.  On  the  contrary,  it  merelj 
holds  that  a  carrier  would  be  liable  for 
abusive  language  of  its  conductor  to  a 
passenger,  but  that  the  language  in  tliat 
eaae  was  not  abusive. 

The  courts  have  not  deSned,  and  it  would 
lie  unwiee  to  attempt  to  define  accurately, 
the  kind  of  language  which  must  be  used 
by  a  conductor  to  a  passenger  before  lia- 
bility will  be  imposed  upon  the  carrier.  Or- 
dinarily, too  much  dependa  upon  the  cir- 
cumataDces,  the  relation  of  the  parties,  the 
tone  and  manner  in  which  a  thing  is  said, 
for  any  exact  definition  or  rule  to  be  laid 
down.  But-  there  can  be  no  doubt  that 
where  a  conductor  uses  language  to  a  pas- 
aenger  which  is  calculated  to  inault,  humili- 
ate, or  wound  the  feelings  of  a  person 
of  ordinary  feelinga  end  sensibilities,  and 
it  is  intended  to  have  that  eftect,  the 
carrier  ia  liable,  for  the  contract  of  car- 
riage impliedly  stipulates  for  decent,  cour- 
teous, and  respertful  treatment  at  the 
hands  of  the  carrier's  servants,  Craker  v. 
Chicago  A  N.  W.  R.  Co.  38  Wia.  857,  17 
Am.  Bep.  504,  g  Am.  Xeg.  Gas.  665;  Louis- 
ville t  X.  R.  Co.  V.  Ballard,  85  Ky.  307,  7 
Am.  St.  Rep.  600,  3  S.  W.  530;  Savannah, 
F.  &,  W.  R.  Co.  V.  Quo,  103  Ga.  126,  W 
L.R.A.  483,  68  Am.  St.  Rep.  86,  29  S.  E. 
607.  3  Am.  Neg.  Rep.  777;  Knoxville  Trac- 
tion Co.  V.  Lane,  103  Tenn.  378,  46  I-.R.A. 
549,  53  S.  W.  557;  6  Cye.  602;  5  Am.  A 
Eng.  Enc.  Ijiw,  2d  ed.  650. 

The  judgment  is  affirmed. 

Gar)-,  Ch.  J„  and  Watts,  J.,  concur. 

Woods.  J.,  concurring: 

I  concur  in  the  conclusion  of  Mr.  Justice 
Fraser,  that  there  was  no  language  im- 
puted to  the  conductor  by  the  witneasea 
which  warranted  a  verdict  for  the  plaintiff 
on  the  ground  that  it  was  insulting  or 
abusive  or  actionable.  The  plaintiff  and 
his  witnesses  on  this  point  teatilied  to  noth- 
ing more  than  that  the  conductor  threat- 
ened to  put  him  off  unless  he  paid  his  fare; 
and  it  ia  not  claimed  that  thia  threat  of  the 
conductor  amounted  to  auch  opprobrious 
language  as  to  warrant  the  finding  of  puni- 
tive damages.  It  ia  true  that  the  conductor 
and  another  witness  testified  that  the  con- 
durtor  told  the  plaintiff  that  he  "had  a  lady 
friend  and  would  ask  her  to  give  him  her 
seat."  But  it  would  he  quite  unfair  to 
take  this  language  out  of  its  connection. 
The  witness  Sapp  testified  that,  when  the 
conductor  said  this,  the  plaintiff  was  cursing 
and  acting  as  if  there  would  be  a  fight;  and 
the  conductor  testified  that  hia  behavior 
was  boisteroufl.  The  record  makes  it  evi- 1 
dent  that  the  plaintiff  did  not  regard  this  ' 
L.R.A.191SB. 


remark  of  the  conductor  as  an  insult,  for 
it  waa  not  alluded  to  by  the  plaintiff  or  anj 
of  his  witneases.  Under  these  circumstAD- 
ces,  it  seems  to  me  to  be  going  too  far  to 
say  that  the  remark  of  the  conductor  was 
meant  as  insulting  or  opprobrious,  rather 
than  an  effort  to  placate  a  noisy  and  boister- 


I  do  not  think,  however,  the  judgment 
should  be  reversed.  The  verdict  of  $200 
was  a  reasonable  one,  and  well  sustained  by 
the  evidence  of  the  failure  of  the  defend- 
ant to  furnish  su  flic  lent  accommodations  for 
its  passengers  without  any  plausible  expla- 
nation or  excuse,  and  of  the  sickness  and 
suffering  which  resulted  to  the  plaintiff. 
It  seems  to  me  there  is  no  doubt  that  %ny 
fair  jury  under  the  evidence  would  have 
found  a  verdict  for  the  plaintiff,  and  that 
found  being  beyond  doubt  reasonable,  the 
error  of  the  circuit  court  ahould  not  be  re- 
garded prejudicial,  Edgefield  Mfg.  Co.  v. 
Maryland  Casualty  Co.  78  S.  C.  73,  58  S. 
E.  S69. 


Fras«r,  J,,  dissenting; 

This  is  an  action  for  damages  to  a  pas- 
senger. The  plaintiff  claims  that  he  was  a 
passenger  on  the  defendant's  road  from 
Estill,  South  Carolina,  to  Savannah. 
Georgia,  with  a  return  ticket,  and  returned 
on  an  excursion  train;  that  no  seat  was 
provided  for  him,  and  he  was  forced  to  ride 
a  part  of  the  way  on  the  platform  of  the 
coach,  and  caught  cold,  from  which  he  suf- 
fered considerably;  that  when  he  demanded 
a  seat  from  the  agent  of  the  defendant,  the 
agent  insulted  the  plaintiff,  and  held  him 
up  to  the  Bourn  of  tlie  other  passenger e. 
The  plaintiff  claimed  that  his  injuries 
were  negligently  and  wilfully  inflicted. 
The  defendant  put  in  a  general  denial,  and 
also  pleaded  contributory  negligence,  in 
that  it  was  not  necessary  for  plaintiff  to 
stand  on  the  platform,  and  be  did  so  in 
violation  of  instructiona  to  passengers.  On 
the  trial  the  defendant  claimed  Uiat,  if  the 
train  was  overcrowded,  the  plaintiff  could 
not  recover  because  he  was  guilty  of  COD- 
tributory  n^ligenee  in  boarding  an  over- 
crowded train.  The  jury  found  a  verdict 
for  plaintiff  for  $200,  From  the  judgment 
on  this  verdict  defendant  appealed. 

There  are  five  exceptions,  but  they  raise 
but  three  questions: 

(1)  Was  there  any  evidence  of  action- 
able language? 

(2)  Was  there  any  evidence  of  negli- 
gence or  wilfulness? 

(3)  Was  there  indisputable  evidence  of 
contributory  negligence! 

1.  Was  there  any  evidence  of  actionable 
languaget      The   exact   language   iiaed   waa 
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not  given  on  the  trial,  and  as  this  court 
has  held  in  DaoieU  v.  Flurida  C.  &  P.  R. 
Co.  82  S.  C.  16,  39  S.  E.  707,  that  a  rail- 
road companj-  is  "not  liable  for  any  lan- 
guage used  by  the  conductor  unless  it  w( 
abusive,"  the  exception  that  cnibodiee  thi 
proposition   should   be   su stained. 

2.  Was  there  any  evidence  of  negligence 
or  wilfulness?  There  was  some  evidence. 
There  was  evidence  as  to  the  crowd  in  Sa- 
vannah  at  the  time.  The  size  of  this  special 
ezcuraion  train  was  shown.  It  was  for  the 
jury  to  say  whether  reasonable  care  for  the 
safety  and  convenience  of  its  puBsengers 
required  better  accommodations,  and,  if  the 
jury  thought  that  reasonable  care  did  re- 
quire more  room,  then  it  was  also  their 
province  to  say  whether  the  failure  to  pro- 
vide for  tlie  crowd  they  might  reasonably 
expect  was  wilful  and  wanton  or  no.  In- 
asmuch as  this  case  will  have  to  go  back 
for  a  new  trial,  this  court  ouglit  not  to  dis- 
cuss the  evidence  further. 

3.  Was  there  indisputable  evidence  of  con- 
tributory negligence!  This  court  cannot 
say  tliat  tliere  was.  Whether  it  was  neg- 
ligence in  the  plaintiff  to  get  on  the  train, 
whether  it  was  too  crowded  to  allow  him 
standing  room  inside,  whether  it  was  his 
duty  to  put  on  his  overcoat,  or  whether  the 
want  of  an  overcoat  was  the  cause  of  plain- 
tiff's  sickness,  were  all  questions  for  the 
jury.  So  far  as  I  can  know,  the  jury  may 
have  based  its  Ending  solely  on  insulting 
language,  and  I  think  the  judgment  of  this 
court  should  be  that  the  judgment  of  the 
circuit  court  be  reversed,  and  the  cause  re- 
manded for  a  new  triaL 


SOUTH  DAKOTA  SUPREME  COURT. 


THOMAS  A.  WAY  et  al.,  Reapts. 
(_  s.  D.  — ,  148  N.  W.  859.) 


Railroad  —  contract  to  locate  stations 

—  validity. 

1,  A  contract  by  a  railroad  company  in 
consideration  of  a  grant  of  a  right  ol  way 
and  depot  sites,  to  furnish  Uie  grantor  in- 
formation BB  to  the  points  where  stations 
would  be  located,  and  permit  him  to  pur- 
chase and  lay  out  town  sites,  the  profits  of 
which  he  is  to  share  with  the  railroad  com- 
pany, is  both  uiiro  tires  and  illegal. 

Note.  —  As  to  validity  of  contract  made 
to  influence  location  of  railroad,  see  note  to 
McCowen  v.  Pew.  21  L.R.A.(K.S.)  800,  and 
analogous  notes  there  referred  to. 

The  general  question  as  to  implied  power 
of  a  railroad  company  to  engage  in  or  giiar- 
L.R.A.1935B. 


Katopitel  —  HCcepUince  of 'beneHt  of  con- 
tract —  contestliiK  legality. 

2.  That  one  has  received  the  benefit  of  a 
contract  by  a  railroad  company  to  furnish 
him  information  a«  to  location  of  stations, 
i  in  consideration  of  a  grant  of  right  of  way 
and  depot  sites  and  a  share  of  the  profits 
of  town  sites  which  he  may  locate,  does  not 
estop  him  from  setting  up  the  illegality  of 
the  contract  in  defense  of  an  action  by  the 
railroad  company  to  recover  damages  for 
its  breach. 

(October  «,  1B14.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  lor  Coddington  Coun- 
ty in  defendants'  favor  in  an  action  brought 
to  recover  damages  for  breach  of  a  contract 
to  convey  to  plaintiff  a  right  of  way  and 
depot  sites  and  account  to  it  for  a  portion 
of  the  proSts  to  accrue  from  the  laying 
out  of  town  sites,  in  consideration  for  ia- 
formation  as  to  the  location  of  railroad 
stations.     AJtirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  W.  II.  Brenulcr  and  Caae  & 
Case,  for  appellant: 

A  contract  to  pay  a  certain  sum  upon 
the  performance  of  certain  acts  by  another 
becomes  a  binding  obligation  upon  the 
promisor  on  the  performance  of  said  act 
before  the  revocation  of  the  contract,  al- 
though it  expresses  no  consideration,  past 
or  present,  and  contains  no  promises  that 
such  acts  shall  be  performed. 

Dea  Moines  Valley  R.  Co.  t.  Qraff.  27 
Iowa,  BO,  1  Am.  Rep.  258. 

To  the  same  effect  are  Bigelow  v.  Bige- 
low,  95  Me.  17,  49  Atl.  49;  Devecmon  v. 
Shaw,  89  Md.  189,  9  Am.  St.  Hep.  422,  14 
Atl.  464;  King  v.  Thompson,  9  Pet.  204,  9 
L.  ed.  102;  Freeman  v.  Freeman,  43  X.  Y. 
34,  3  Am.  Rep.  057 ;  Hamer  v.  Sidway,  124 
N.  V.  538,  12  L.R.A.  403,  21  Am.  St.  Rep. 
693,  27  N.  E.  250;  Storm  v.  United  States, 
94  U.  S.  76,  24  I-.  ed.  42;  Minneapolis  Mill 
Co.  V.  Goodnow,  40  Minn.  497,  4  L.R.A.  202, 
42  N.  W.  350;  Willeta  v.  Sun  Mut.  Ins.  Co. 
45  X.  Y.  45,  6  Am.  Rep.  31 ;  Johnson  v. 
Staenglen,  29  C.  C.  A.  369,  52  U.  S.  App. 
637,  85  Fed.  603;  Wilson  v.  Clonbrock 
Steam.Boiler  Co.  105  Fed.  840;  Shelfield 
Furnace  Co.  v.  Hull  Coal  k  Coke  Co.  101 
Ala.  446,  14  So.  672. 

A  contract  between  a  landowner  and  a 
railroad  company,  by  which  the  landowner 
agrees  to  pay  the  railway  company  a  cer- 
tain sum  in  consideration  that  the  road  be 

antee  enterprise  other  than  the  transporta- 
tion of  goods  <ir  passengers  ia  considered  in 
the  notes  to  Western  Slarvland  R.  Co.  v. 
Blue  Ridge  Hotel  Co.  2  L.R.A.IN.S.)  887. 
and  Louisville  Property  Co.  v.  Com.  S8 
L.R.A.(N.S.)  830. 
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extended  through  the  owner's  land,  or  that 
a,  depot  be  nuiiiitaiiied  at  a  particular  place, 
is   a   valid  contract. 

Euglish  V.  Carlton,  67  Ga.  384,  24  S.  E. 
]27;  Pbcle;  v.  Gould,  13  111.  App.  563; 
Cedar  Rapids  A  St.  P.  R.  Co.  v.  SpafTord, 
41  Iowa,  292;  McCowcn  v.  Pew,  153  Cal. 
735,  21  L.R.A.(N.S.)  800,  96  Pac.  893,  15 
Ann.  Ca«.  630;  First  Nat.  Bank  v,  Hendrie, 

40  Iowa,  402,  31  Am.  Rep.  153;  McClure  v. 
Miuouri  River,  Ft.  S.  *  G.  R.  Co.  9  Kan. 
3T3;  Berrjman  v.  Cincinnati  Southern  R. 
Co.  14  Bush,  755;  Harris  v.  Roberts,  12 
Neb.  631,  41  Am.  Rep.  779,  12  N.  W.  89; 
Herzog  v.  Atchison,  T.  ft  8.  F.  R.  Co.  153 
CaJ.  496,  17  L.R_4.{N.S.)  42S,  05  Pac. 
898;   Baltimore  4  O.  C.  R.  Co.  v.  Ralston, 

41  Ohio  St.  573;  TeK»»  ft  St.  L.  H.  Co.  v. 
Robards,  60  Tex.  545,  48  Am.  Rep.  268; 
Louisville,  N.  A.  ft  C.  R.  Co.  v.  Sumner,  106 
Ind.  55,  55  Am,  Rep.  710.  5  N.  E.  404. 

The  contract  was  not  ultra  vire». 
Towrtelot  v.  Whithed,  9  N.  D.  467,  84  N. 
W.  8;  Uniteii  SUtes  Mortg.  Co.  t.  McClure, 

42  Or,  190,  70  Pac.  543;  Citiiens'  State 
Bank  v.  Pence,  59  Xeb.  579,  81  N.  W.  623; 
Jacksonville,  M.  P.  R.  ft  Nav,  Co.  v.  Hooper, 
laO  U.  S.  514,  40  L.  ed.  51S,  16  Sup.  Ct. 
Rep.  379;  10  Cyc.  1136;  Lurton  v.  Jack- 
sonville Loan  t  Btdg.  Aaso.  187  111.  141,  58 
N.  E.  218;  Clarke  v,  Olson,  S  N.  D.  364,  83 
N.  W.  510;  Kadiah  v.  Garden  City  Equi- 
table l^oan  ft  BIdg.  Aaso.  151  111.  531,  42 
Am.  St,  Rep,  256,  38  N,  E.  236;  Blootning- 
toQ  Mut.  Ben.  Aaso.  v.  Blue,  120  Til,  121,  60 
Am,  Rep.  658,  n  N.  E.  331;  2  Elliott, 
Railroads,  §  369;  Chicago  ft  A.  R,  Co,  v. 
Derkea,  103  Ind.  520,  3  N.  G.  239, 

Tlie  contract  is  not  void  and  against  pub- 
lic policy, 

9  Cyc.  481;  English  v,  Carlton,  97  Ga. 
384,  24  S.  E.  127;  Pixley  v.  Gould,  13  111. 
App.  585;  Cedar  Rapida  ft  St.  P,  R.  Co. 
t.  SpafTord,  41  Iowa,  292 ;  First  Nat.  Bank 
V,  Hendrie,  40  Iowa,  402,  31  Am.  Rep.  153; 
McClure  V.  Missouri  River,  Ft,  S.  ft  G,  R. 
Co.  9  Kan.  373;  Berryman  v.  Cincinnati 
Southern  R.  Co.  14  Bush,  755;  Baltimore 
ft  O.  ft  C.  B-  Co,  V.  Ralston,  4]  Ohio  St. 
-■■.73;  Texas  ft  St.  L,  R.  Co,  v.  Robards,  60 
Tex.  545,  48  Am.  Rep.  288;  Louiaville,  N. 
A.  ft  C.  R.  Co.  \.  Sumner,  106  Ind.  56,  55 
Am.  Rep.  710,  5  N.  E.  404;  McCowen  v. 
Pew,    153   Cal.    735,   21   L.R.A.fN.S.)    800, 

06  Pac.  803,  15  Ann.  Cas.  630:  Telford  v. 
Chicago.  P.  ft  M.  R.  Co.  172  III.  569,  60 
N.  E.  10.5;  Davis  v.  Williams,  121  Ala. 
B42,    25    So.    704;    Farrington   v.   Stuckey, 

7  Ind.  Terr.  364.  104  S.  W.  647.  affirmed  in 
01  C.  C.  A.  311.  185  Fed.  325;  Missouri  P. 
R.  Co.  V.  Tj'gard,  84  Mo.  263,  54  Am.  Rep. 
07;  QuBB  V,"  Federal  Trust  Co.  10  Okla.  13M, 
01  Pac.  1045;  Cumberland  Valley  R.  Co.  y. 
Rabb,  0  Watts,  458.  30  Am.  Dec.  132; 
L.B.A.1915B. 


Chapman  v.  Mad  River  ft  L.  E.  R.  Co.  I 
Ohio  Dec.  Reprint,  565. 

Messrs.  Iiaiicaster,  SInipHon.  &  Purd)', 
with  Mr.  J.  G.  McFai-laiid,  for  respond- 

The  plaintiff  did  not,  in  and  by  this  con- 
tract, promise  or  agree  to  do  anything  which 
in    law    is   a   valid    consideration    for    the 

promises  of  tlie  defendant  which  the  plain- 
tiff is  now  trying  to  enforce. 

9  Cyc.  320;  Wardeli  v.  Williams,  62 
Mich.  50,  4  Am.  St.  Rep.  814.  28  N.  W. 
"06;  Esch  v.  White,  76  Minn.  220,  78  X.  W. 
1114;  King  v.  Duiuth,  M.  ft  N.  B.  Co.  61 
Minn,  482,  63  N.  W.  1105;  First  State  Bank 
v.  Scbatz,  104  Minn,  425,  116  N.  W.  9)7; 
Central  Transp,  Co.  v,  Pullman's  Palace  Car 
Co.  138  V.  fi.  24.  35  L.  ed.  55,  11  Sup.  Ct 
Rep.  47B;  Thomas  v.  West  Jersey  R.  Co. 
101   U.  S.  71,  25  I..,  ed.  950. 

Plaintitf  is  seeing  to  recover  upon  an 
exeeutory  contract  which  Is  obviously  ultra 

Wal&o  v.  Chicago,  St.  P.  ft  F.  du  L.  B. 
Co.  14  Wis.  575;  Case  v.  Kelly,  133  U.  S. 
21,  33  L.  ed.  513,  10  Sup,  Ct.  Rep.  216; 
Pacific  R.  Co.  v.  Seely,  45  Mo.  212,  100 
Am,  Dec.  369. 

-  McCo;,  J.,  delivered  the  opinion  of  the 

Appellant,  who  was  plaintiff  below,  is  a 
railway  corporation  organized  under  the 
laws  of  this  state.  There  are  two  alleged 
causes  of  action  set  out  in  the  complaint. 
to  each  of  which  demurrer  was  interposed 
on  the  ground  that  the  facts  stated  were 
not  BUflicient  to  constitute  a  cause  of  ac- 
tion. The  demurrers  were  sustained,  and 
plaintiff  appeala. 

By  the  first  alleged  canse  of  action  it 
appears,  in  substance,  that  in  January, 
1906,  plaintiff  was  about  to  construct  a 
certain  line  of  railway  in  a  westerly  direc- 
tion from  the  city  of  Watertowr  across  this 
state,  and  that  it  entered  into  a  contract 
with  defendant  Thomas  A.  Way,  wherein 
and  whereby  he  proiuised  and  agreed,  at  his 
own  expense,  to  secure  and  convey  and 
transfer,  free  of  encumbrance,  by  good  title, 
to  plaintiff,  between  certain  designated 
points,  all  the  necessary  right  of  way  and 
depot  grounds  sufficient  for  the  construction 
and  operation  of  said  contemplated  railway, 
in  consideration  of  the  agreement  that 
plaintiff  nould  permit  said  Way  to  purchase 
and  lay  out  town  sitea  upon  and  along  said 
contemplated  line  of  railway,  between  said 
designated  points,  at  such  points  as  the 
chief  engineer  of  said  railway  company 
should  designate:  that  plaintiff  performed 
■aid  contract  on  its  part,  but  that  said 
Way  has  failed  to  purchase  and  convey  to 
plaintiff  a  large  part  of  said  right  of  way 
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and  depot  grounds,  and  by  reason  tliercof 
plaintiff  ivas  compelled  to,  and  did,  expend 
large  Htatcii  sums  of  money  in  itaeli  seour- 
ing  such  right  of  way  contracted  to  be  se- 
cured by  aaid  Way;  that  said  Thomas  A. 
Way,  to  secure  the  faithful  performance  of 
said  contract,  entered  into  a  bond  with  oth- 
ers of  the  respondents  as  sureties;  and  that 
there  has  been  a  breach  in  the  conditions 
Ot  said  bond  to  plaintifTe  injury. 

By  the  aecoad  alleged  cause  of  action 
it,  in  sulwtance,  appears  that  under  said 
contract  alleged  in  the  first  cause  of  ac- 
tion, and  upon  the  same  consideration,  said 
Thomas  A.  Way,  along  portions  of  said  con- 
templated line  of  railviaj^,  agreed  to  pur- 
chase at  his  own  expense  lands  for  town 
sites,  to  lay  out  and  to  plat  into  lots  and 
blocks  such  towns  at  such  points  as  the 
chief  engineer  of  plaintiff  should  designate; 
that  said  Way  should  sell  and  dispose  of 
said  lots  snd  blocks,  and  that  when  so  sold 
the  entire  proeeeda  arising  from  such  sales, 
after  deducting  the  actual  cost  of  tiie  land 
and  platting  and  5  per  cent  commission  for 
Bales,  should  be  divided  between  plaintiff 
and  said  Way;  that  for  the  purpose  of  fa- 
cilitating the  purposes  of  aaid  contract, 
the  said  Way  caused  to  be  organized  the 
defendant  Dakota  Town  Lot  Company;  that 
said  Way  and  said  town  lot  company  se- 
cured real  estate  at  certain  designated  sta- 
tions along  said  line  of  railway  in  the  coun- 
ties of  Codington,  Clark,  and  Day,  and 
platted  the  same  into  lot«  and  blocks,  and 
made  many  sales  of  such  lots  and  blocks, 
and  has  accounted  to  plaintiff  for  only  a 
portion  of  its  share  of  the  proceeds  of  such 
sales,  and  that  there  is  stil!  due  and  unpaid 
to  plaintiff  large  sums  of  money  by  rea- 
son thereof,  and  demand  has  been  made  upon 
defendants  for  payment,  which  has  been 
refused,  and  that  l^  reason  thereof  another 
breach  of  the  condition  of  safd  bond  exists 
to  plaintiff's  injury. 

It  is  contended  by  respondents  that  the 
aaid  contract,  which  constituted  the  basis 
of  said  alleged  causes  of  action  on  the  part 
of  plaintiff,  is  wholly  nitliout  considera- 
tion and  nudum  pactum,  on  the  ground  that 
said  contract  is  illegal  and  void  as  being 
against  public  policy.  We  are  constrained 
to  the  view  that  respondents  are  right  in 
this  contention.  The  statute  of  this  state 
(g  1271,  Civ.  Code)  provides:  "That  is  not 
lawful  which  is:  (l)  Contrary  to  an  express 
provision  of  law;  (2)  contrary  to  the  policy 
of  express  law,  though  not  expreasly  pro- 
hibited; or  (3)  otherwise  contrary  to  good 
morals." 

It  is  not  always  easy  to  define  just  what 
facts  will  constitute  "contrary  to  good  mor- 
els'' within  the  meaning  of  this  statute;  but 
L.R.A.11)15B. 


every   case   must  stand   generally  upon   its 
own  peculiar  facts  and  circumstances. 

Public  service  corporations,  such  as  rail- 
way companies,  are  charged  with  a  trust, 
and  owe  a  duty  to  the  general  public  in  the 
matter  of  the  location  of  stations  and 
depots,  which  duty  is  to  so  locate  such  sta- 
tions and  depots  as  will  best  serve  the  pub- 
lic interests;  and  any  contract  entered  into 
by  such  corporations  which  baa  a  tendency 
to  interfere  or  come  in  conflict  with  the 
full  and  proper  exercise  of  such  trust  duty 
will  be  an  illegal  contract  and  against  good 
morals,  within  the  meaning  of  the  statute. 
In  Holladay  v.  Patterscni,  5  Or.  177,  it  was 
held  that  a  railway  company  is  a  quasi 
public  corporation,  ajid  that  the  public  has 
an  interest  in  the  location  of  their  lines  of 
road  and  depots,  and  that  an  agreement 
which  tends  to  lead  persons  charged  with 
the  performance  of  trusts  or  duties  for  th» 
benefit  of  others,  to  violate  or  betray  them, 
will  not  be  enforced.  This  decision  is  recog- 
nized as  one  of  the  leading  authorities  upon 
this  proposition.  Elliott,  Contr.  gS  750, 
751.  The  following  from  Cyc.  is  a  good  ex- 
position of  the  rule:  "If  an  agreement  binda 
the  parties  or  either  of  them,  or  if  the  con- 
sideration is  to  do  something  opposed  to  the 
public  policy,  .  .  .  it  is  illegal  and 
absolutely  void,  however  solemnly  made.  If 
a  court  should  enforce  such  agreements,  it 
would  employ  its  functions  in  undoing  what 
it  was  created  to  do.  It  is  not  easy  to  give 
a  precise  definition  of  public  policy.  It  is 
perhaps  correct  to  say  that  public  policy  is 
that  principle  of  law  which  holds  that  no. 
person  can  lawfully  do  that  which  haa  a 
tendency  to  be  injurious  to  the  public,  or 
against  the  public  good,  tvliich  may  be  desig- 
nated, as  it  sometimes  has  been,  the  policy 
of  the  law  or  public  policy  in  relation  to- 
the  administration  of  the  law.  Where  a 
contract  belongs  to  this  class,  it  will  be 
declared  void,  although  in  the  particular  in- 
stance no  injury  to  the  public  may  have 
resulted.  In  other  worda,  its  validity  is. 
determined  by  its  general  tendency  at  the 
time  it  is  made,  and  if  this  is  opposed  to 
the  interests  of  the  public  it  will  be  in- 
valid, even  though  the  intent  of  the  parties 
was  good,  and  no  injury  to  the  public  would 
result  in  the  particular  case.  The  teat  is 
the  evil  tendency  of  the  contract,  and  not 
its  actual  injury  to  the  public  in  a  par- 
ticular instance.  Thus,  an  agreement  for  a 
pecuniary  consideration  made  by  a  rail- 
road company  for  the  location  of  a  [station 
or]  depot  [at  some  particular  place]  ia 
void,  although  the  location  in  the  particu- 
lar case  may  be  advantageous  to  the  public. 
An  agreement  to  influence  legislation  is 
void,  although  the  legislation  sought  may 
be  clearly  benellcial.     An  agreement  to  in-- 
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Ilucnce  an  apt>ointmeiit  to  office  ib  void,  al- 
though the  intent  maj  be  to  secure  the  b^t 
qualified  person .  .  .  .  The  law  look  a  to 
the  general  tendency  of  such  agreementB, 
and  it  closes  the  door  to  temptation  by  re- 
fusing them  recognition  in  any  of  its 
courts."      9    Cyc.   481-498. 

The  fair  and  reasonable  inference  to  be 
drawn  from  the  spirit  and  intent  of  the 
contract  set  out  in  the  complaint  wag  that, 
as  consideration  for  the  said  Way  securing 
and  conveying  to  appellant  free  of  cost  a 
right  of  way  on  which  to  construct  its  line 
of  road,  it  would  secretly  impart  to  him 
inside  advance  information  as  to  the  points 
where  stations  and  depots  were  to  be  lo- 
cated on  said  contemplated  line  of  railway, 
to  the  end  that  said  Way  might,  in  advance 
of  all  other  persons,  purchase  tbc  lands  for 
town  sites  at  such  points  as  the  chief  engi- 
neer of  the  road  should  designate,  and 
that  appellant  would  protect  him  by  erect- 
ing depots  and  establishing  stations  at  such 
points  as  he  might  purchase  such  lands  for 
town-site  purposes.  The  direct  tendency  of 
this  contract  was  to  cause  the  location  of 
stations  and  depots  at  such  points  as  beat 
conserved  the  pec\iniary  interests  of  said 
parties  thereto.  Thereby  the  appellant  se- 
cured its  right  of  way  and  an  interest  in 
the  proceeds  of  the  sates  of  certain  town 
lots.  Thereby  all  other  persons  who  might 
have  desired  to  locate  town  sites  along  said 
line  were  indirectly  deterred  from  so  doing. 
The  dickering  and  speculating  in  town -site 
properties  is  not  within  the  scope  of  the 
authority  of  railway  companies  organized 
under  the  laws  of  this  state.  The  securing 
by  appellant  of  its  right  of  way  and  an  in- 
terest in  the  proceeds  of  said  town-site 
sales  by  this  method  was  in  direct  conflict 
with  the  trust  duties  the  appellant  owed  to 
the  general  public.  It  seems  to  be  a  settled 
policy  of  tlie  law  to  remove  such  oppor- 
tunities and  temptations  by  refusing  to 
take  cognizance  of  or  enforce  such  con- 
tracts. Therefore,  we  are  of  the  view  that 
tlie  contract  which  forms  the  basis  of  thi 
action  was  without  consideration,  ultra 
vires,  and  illegal  and  void.  The  appellant 
had  no  legal  authority  to  "permit"  that 
which  constituted  the  consideration  for  this 
contract.  It  was  an  illegal  consideration, 
which,  in  effect,  was  no  consideration. 
Many  authorities  sustain  this  view,  among 
which  are  the  following;  Williamson  v.  Chi 
cago,  R.  I.  &  P.  R.  Co.  53  Iowa,  126,  36 
Am.  Rep.  208,  4  N.  W.  870;  Reed  v.  John- 
son, 27  Wash.  42,  G7  L.R.A.  404,  0*  Pac. 
381 ;  Western  V.  Teleg,  Co.  v.  Union  P.  R. 
Co.  (C.  C.)  1  McCrary,  418,  S  Fed.  1; 
, Woodstock  Iron  Co.  v.  Richmond  ft  D,  Ex- 
tension Co.  129  r.  S.  843,  32  L.  ed.  819. 
9  Sup.  Ct.  Rep.  402;  Bestor  v.  Watiien,  60 
L.R.A.1915B. 


138;  St.  Louia.  J.  4;  C.  R.  Co.  v. 
Mathers,  71  111.  592,  22  Am.  Rep.  112; 
Pacilic  R.  Co.  v.  Seely,  45  Mo.  212,  100  Am. 
Dec.  300;  Central  Transp.  Co.  v.  Pullman's 
Palace  Car  Co.  139  U.  S.  21,  33  L.  ed.  55, 
11  Sup.  Ct.  Rep.  478:  Page,  Contr.  §  410; 
Klliott,  Contr.  §§  750,  751. 

Appellant  contends  that,  notwithstand- 
ing tlic  contract  might  have  been  ultra 
vires  and  void,  respondent,  having  received 
the  full  benefits  thereunder,  is  now  estopped 
to  assert  the  invalidity  thereof.  The  con- 
tract here  involved  was  not  only  void  by 
>n  of  its  being  ultra  vires,  but  it  waa 
also  void  on  the  ground  of  illegality.  There 
is  a  marked  distinction  between  contracts 
which  are  void  merely  by  reason  of  being 
ultra  itVew,  and  contracts  which  are  void 
by  reason  of  being  both  ultra  virfa  and  il- 
legal. Page,  Contr.  §  506;  Elliott,  Ciaitr. 
%  645.  Validity  cannot  be  given  to  an  il- 
legal contract  through  any  principle  of 
estoppel.  As  between  parties  in  pari  de- 
licto, the  courts  will  leave  them  where  it 
has  found  them.  Courts  will  not  adjudicate 
rights  under  illegal  contracts.  Reed  v. 
Johnson.  27  Wash.  42,  57  L.It_4.  404,  67 
Pac.  3»L;  Williamson  v.  Chicago,  R.  I.  & 
P.  B.  Co.  53  Iowa,  128,  38  Am.  Rep.  206, 
4  N.  W.  870;   Page,  Contr.  §  507, 

The  judgment  and  order  appealed  from 
are  affirmed. 

Petition  for  rehearing  denied. 


RALEIGH  COUNTY  BANK 

J.  H.  POTEET  et  al.,  Piffs.  in  Krr. 

(—  W.  Va.  — ,  82  S,  E.  332.) 

Bills  and  notes  —  collection  tind  mllor- 
neys'  fees  —  validity. 

1.  A  stipulation   in  a  negotiable  promiS' 
sory  note   tor  the  payment  of  "5  per  cent 

Headnotes  by  Poptenbabceb,  J. 


T.  Introduction.  929. 
II.  Distinction     between     stipulations     in 
notes  and  mortgages,  929. 
III.  General  rules. 

n.  Where  no  definite  amount  or  per 
cent  is  specified. 

(1)  Rule     that     stipulation     is 

valid,  930. 

(2)  Rule  that  stipulation  is  in- 

valid, 932. 
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collection  fees"  on  the  principal  thereof,  and 
in  addition  thoreto  ''$10  attorney  fee  in  ad- 
dition to  tlie  attorney's  fee  taxed  or  allowed 
by  law,"  is,  in  this  state,  forbidden  by  the 
policy  of  the  law,  and  void  and  unenforce- 
able. 
Sttme  —  tipgotlable  instruments  law  — 

effect. 

2.  Chapter  81  of  the  acU  of  1907,  chapter 
88A  (§3  41T2-*3e8)  of  the  Code,  known 
as  the  negotiahie  instruments  law,  does  not 
legalize  contracts  eipreesly  condemned  and 
declared  void  by  the  etatutea  of  this  state, 
nor  those  forbidden  by  the  policy  of  its  laws. 

(Miller.  P.,  and  Williams,  J.,  dissent.) 


(Jul 


<  16,  1914.) 


ERROR  to  the  Circuit  Court  for  Raleigh 
County  to  review  a  judgment  in  plain- 
tiff's favor  in  an  action  on  a  promiaaory 
note.     Reversed. 

The  facts  are  stated  in  the  opinion. 
Meaare.   H.   E.   Stansbury   and  File  & 
File,  for  plaintiffs  in  error: 

The  eourt  erred  in  holding  that  the  plnin- 
tiff  was  entitled  to  recover  the  5  per  cent 
commission  provided  by  the  note  to  Ije  paid, 
and  in  rendering  judgment  against  dcfend- 
I  ants  for  such  commission. 

Rixey  V.  Pearre  Bros,  88  Va.  113,  Ifl  S. 
E.  438;  Bullock  v.  Taylor,  39  Mich.  137, 
I  33  Am,  Rep.  356;  Miller  v.  Kyle,  85  Ohio 


Ill.—i'ontinued. 

b.  Where  deflnite  amount  or  per  cent 
is  speciHed. 

( 1 )  Rule  upholding  validity  gen- 

erally, 933. 

(2)  Rule  denying  validity,  936. 

(3)  Rule   upholding   stipulation 

as     for     indemnity     only, 
1138.       ' 

(4)  Rule   upholding   stipulation 

as    for    liijui dated    dam- 
ages, 942. 
IV.  Theories    on    which    stipulations    are 
held  valid  or  invalid. 

a.  Sustaining  validity,  943. 

b.  Denying  validity,  !'4f!, 
V.  Statutory  provisions,  947. 

/.  iutroductloH. 
In  f-eneral  only  cases  are  included  in  this 
note  in  -which  the  question  of  the  validity 
of  stipulations  for  attorneys'  fees  was  dis- 
tinctly presented  or  considered.  Therefore, 
cases  which  turn  upon  the  construction  or 
elTcct  of  such  stipulations,  their  validity 
being  assumed,  are  not  included.  The  ques- 
tion of  the  negotiability  of  instruments  con- 
taining stipulations  for  attorneys'  fees  ia 
also  beyond  the  scope  of  the  note- 
As  to  elTect  of  stipulation  for  attorneys' 
fees  in  mortgage,  upon  negotiability  of  note 
secured  thereby,  see  note  to  Farmers'  Nat. 
Bank   v,   McCall,   26   L.R.A.  ( X.S. )    217. 

As  to  validity  of  statutory  provision  for 
nttorneyn'  fees,  see  note  to  Builders'  Sup- 
ply Depot  V.  O'Connor,  IT  L.R.A.(N.S.) 
flOIt. 

And  as  to  stipulation  in  contract  for  at- 
torneys' fees  as  measure  of  compeusntion  to 
which  attorney  is  entitled,  see  note  to 
Kogcrs  V,  Kemp  Lumber  Co.  61  L.R.A.(N.S.l 


So  far  as  appears  from  the  principles 
discussed  in  the  cases  in  this  note,  there 
seems  to  be  no  substantial  ground  for  mak- 
ing a  distinction  as  to  the  validity  of  stipu- 
lations in  notes  for  payment  of  attorneys' 
fees,  and  similar  stipulations  in  mortgages. 
Tlie  decisions  generally  recogni7.e  no  dis- 
tinction, and  in  a  few  instances  it  has  been 
1>.R.A.1915B.  5B 


expressly  stated  that  the  same  principles 
should  apply  in  both  classes  of  cases.  In 
one  case,  however  (Broadbent  v.  Brumback, 
2  Idaho.  3U(i,  16  Pac.  555),  where  a  mort- 
gage provided  for  payment  of  counsel  fees 
at  the  rate  of  10  per  cent  on  the  amount 
found  due  on  foreclosure,  the  court  said  that 
in  considering  this  question  "a  clear  distiiic- 
tion  must  be  made  between  such  a  stipula- 
tion in  a  promissory  note  and  a  like  agree- 
ment in  a  mortgage.  While  it  is  apparent 
that  an  adjudication  sustaining  such  an 
agreement  in  a  note  would  be  authority  for 
sustaining  a  like  stipulation  in  a  mort- 
gage, it  does  not  follow  that  adjudications 
sustaining  an  agreement  for  attorneys'  fees 
in  a  mortgage  would  sustain  a  like  agree- 
ment in  a  promissory  note."  No  reason, 
however,  was  given  for  the  distinction,  and 
authoritiea  were  cited  holding  such  stipu- 
lations valid  either  in  a  note  or  mortgage. 
The  court  reached  the  conclusion  that  the 
weight  of  authority  is  clearly  in  favor  of 
sustaining  a  stipulation  in  a  mortgage  for 
an  attorney's  fee,  it  being  admitted  that 
the  stipulated  fee  of  10  per  cent  in  this 
instance  was  reasonable. 

On  the  other  hand,  in  Jarvis  v.  Southern 
Groeerj-  Co.  83  Ark.  223,  38  S.  W.  148,  the 
court,  after  citing  one  of  its  former  deci- 
sions to  the  effect  tfiat  a  stipulation  in  a 
note  for  attorneys'  fees  ia  void,  said;  "In 
the  ease  at  bar  the  atipulation  is  in  the 
mortgage  or  deed  of  truBt.  There  docs  not 
appear  to  us  to  be  any  difference  of  princi- 
ple between  the  two  cases.  If  void  in  ■ 
suit  at  law.  there  is  no  reason  why  it 
should  not  be  held  as  void  in  a  suit  in 
equity.  The  mere  mattur  of  difference  of 
trouble  in  collecting  the  debt  in  the  one 
case  and  that  of  the  other,  we  think,  is  not 
eufTicieut  to  make  a  difference  between  the 
rule  to  be  applied  in  the  one,  from  that  to 
be  applied  m  the  other  ease."  And  while 
''        ~       id  that,  were  this  a  new  questio 


)uld    1 


;    agre 


I    the 


doctrine  of  the  validity  of  such  a  stipula- 
tion cither  in  a  note  or  a  mortgage,  they 
were  agreed  that  the  rule  should  be  ap- 
plied  to   a   stipulation   in   a   mortgage   the 

And  in   McAllister's  Appeal,   59  Pa.  204, 
the  court  regarded  the  same  principles  id 
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St.  ]86,  B7  N.  E.  372;  Fields  v.  Fields,  105 
Va.  714,  5*  S.  E.  888. 

The  tender  made  by  defendants  wag  not 
coupled  with  a  demand  for  change  or  any 
balance.  The  fact  that  the  amount  tendered 
was  in  excess  of  the  debt,  interest,  and  costs 
does  not  make  the  tender  bad. 

28  Am.  t.  Eng.  Enc.  Law,  2d  ed.  18;  38 
Cyc.  139;  3  LawHon's  Bights,  Rem.  t  Fr.  p. 
4189,  g  2fi32;  Page,  Contr.  §  1419. 

Mr.   J.   E.    SnniDierHelcl   lor   defendant 


PoffeDbarger,  J.,  delivered  the  opinion 
of   the  court: 

In  this  action  on  a  note,  a  tender  of  the 
amount  conceded  to  be  due  was  made  after 
the  institution  of  the  action.     Coming  too 


late,  it  was  wholly  unavailing  and  futile, 
stopping  neither  interest  nor  costs,  since 
we  have  no  statute  on  the  subject  modifying 
the  common  law.  28  Am.  &.  Eng.  Enc.  Law, 
21;  38  Cyc.  147,  149,— both  citing  numerous 
authorities. 

Professing  to  be  in  debt,  the  writ  claimed 
damages  in  the  gum  of  (2,600  and  failed 
to  specify  the  amount  of  the  debt;  where- 
fore it  varied  from  the  declaration  claim- 
ing $2,200  as  the  principal  of  a  note,  (110 
as  commission  for  collection  thereof,  and 
(10  as  an  attorney's  fee  in  addition  to  the 
fee  allowed  hy  law.  To  cure  this  defect,  the 
plaintiff  amended  the  writ,  with  leave  of 
the  court  and  over  an  objection  hy  the  de- 
fendants. The  amendment  was  properly 
allowed.  Code,  cbap.   125,   f   15    (g  47001  ; 


regard  to  the  enforcement  of  stipulations 
for  attorneys'  fees  as  applying  in  the  case 
of    mortgages,    notes,    and    other    contracts 


lished  in  that  state  that  a  creditor,  in  tak- 
ing a  security  from  his  debtor,  whether 
mortgage,  judgment  bond,  or  note,  might 
lawfully  include  a  stipulation  for  payment 
of  reasonable  expenses  of  collection  by  suit; 
and,  after  stating  that  in  case  the  amount 
stipulated  for  was  unreasonable,  it  might 
be  reduced  independently  of  the  usury  laws, 
under  the  general  powers  wliich  courts  of 
equity  exercise,  the  court  said  that,  al- 
though it  was  applied  more  particularly  to 
mortgages,  it  could  not  be  doubted  that  the 
principle  was  as  well  applicable  to  all  other 
dccurities  for  money. 

Also  in  First  Nat.  Bank  v.  Larsen,  00 
Wis.  200,  50  Am.  Rep.  365,  19  N.  W.  67, 
the  court  said  that  as  it  had  held  stipula- 
tions for  the  payment  of  an  attorney's  fee 
valid  in  case  of  mortgages,  to  be  consistent 
they  must  be  held  valid  when  applied  to  the 
collection  of  money  on  notes  or  securities 
other  than  mortgages.  In  this  case  a  stipu- 
lation in  a  note  for  payment  of  10  per  cent 
attorneys'  fees  was  upheld. 

In  holding  a  stipulation  in  a  trust  deed 
for  payment  of  5  per  cent  attorneys'  fees 
in  case  the  property  was  sold  under  thf 
deed  invalid  as  contrary  to  public  policy, 
the  court  in  Turner  v.  Soger,  126  N.  C, 
300,  49  L.R.A.  590,  35  S.  E.  592,  after  cit- 
ing cases  to  the  effect  that  a  stipulation  in 
a  note  for  payment  of  collection  fees  is 
invalid,  said  that  if  the  stipulation  is  con- 
trary to  public  policy  in  a  note  which  has 
to  be  collected  by  aid  of  the  court,  for  a 
stronger  reason  the  stipulation  would  be 
invalid  in  a  mortgage  or  deed  of  trust,  for 
the   opportunity   for   oppression   is  greater. 

Ill,  Oeneral  rules. 


(1)   Bute  that  stipulation  fs  valid. 
As  stated  in  Raleiqh  CoirnrY  Bask  t 
L.H.A.1916B. 


PoTEET,  while  the  authorities  are  conflict- 
ing as  to  the  validity  of  stipulations  for 
attorneys'  fees,  the  decided  preponderance 
in  number  favors  their  validity.  And  it 
seems  also  that  the  better  reasoning  sup- 
ports this  view,  .The  question,  however,  is 
one  which  is  now  largely  governed  by  stat- 
ute and  precedent. 

The  following  cases  support  the  validity 
of  stipulatioos  in  notes,  mortgages,  and 
other  evidences  of  indebtedness,  for  an  at- 
torney's fee  or  for  a  reasonable  attorney's 
fee,  no  particular  amount  or  per  cent  be- 
ing specified  (in  addition  to  these  cases 
this  rule  is,  of  course,  sustained  by  the 
cases  cited  infra.  111.  b,  1)  : 

Ala.— Bynum  v.  Frederick,  81  Ala,  489, 
8  So.  368;  Shelton  v.  Aultman  4  T.  Co. 
82  Ala,  313,  8  So.  232;  Harmon  v.  Lehman, 
B5  Ala.  37B,  2  L.R.A.  589,  5  So,  197; 
Johnson  v.  Dumer,  88  Ala,  580,  7  So.  245: 
Ginn  v.  New  England  Morlg,  Secur.  Co- 
92  Ala,  135,  8  So.  388;  Boyd  v.  Jones,  06 
Ala.  305,  ^8  Am.  St.  Rep.  100,  11  So.  405; 
Faulk  V.  Hobbie  Grocery  Co,  178  Ala.  254. 
59  So.  450  (the  stipulations  in  the  cases 
in   this  state  being  in   mortgages). 

Dak,— Danforfh  v.  Charles,  1  l>ak.  285, 
46  N.  W,  576  (mortgage);  Hovey  v.  Ed- 
mison,   3   Dak.  449,   22   N.  W.   594    (note). 

Fla.— L'Engle  v.  L-Engle,  21  Fla.  131 
(mortgage)  :  I-ong  v.  Ilerrick,  20  Fla.  3.56. 
8  So.  60   (same). 

Ga., — Merck  v,  American  Freehold  Land 
Mortg.  Co.  79  Ga.  213,  7  S.  E.  265  (notel  : 
National  Bank  v.  Danforth,  80  Ga.  ."iS,  7 
S,  E,  546;  Ray  v.  Pease,  97  Ga.  618,  2.5 
a.  E.  361  (note;  decided  under  law  before 
Georgia  statute  of  1891,  for  which  see  V., 
infral. 

Idaho,— Warren  v.  Stoddart,  6  Idaho, 
692,  50  Pac,  540,  later  appeal,  8  Idaho, 
210,  or  Pac,  050  (mortgage);  Rinker  v. 
Lauer,  13  Idaho,  103,  88  Pac.  1057   (notei. 

III.- Claweon  v.  Munaon,  55  III.  394 
(mortgage)  ;  Weigley  v.  Matson,  125  III. 
64,  8  Am.  St.  Rep.  335,  16  N.  E.  881  (war- 
rant of  attorney);  Telford  v,  Garrels,  132 
111.  550,  24  N.  E.  573  (trust  deed)  ;  Guig- 
non  V.  Union  Trust  Co.  1.56  III.  135,  47 
Am.   St.    Rep,    186,   40   N.   £.   550    {trust 
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Ryan  y.  Piney  Coal  k  Coke  Co.  68  W.  Va. 
692,  73  S.  E.  330;  Barnes  v.  Grafton,  81 
W.  Va.  4)0,  66  S.  E.  «08. 

The  fnclufion  in  the  judgment  of  the 
stipulated  commiBsion  of  S  per  cent,  9110, 
is  the  basiB  of  the  principal  complaint. 
Such  notes  have  not  been  in  common 
lu  this  state,  and  the  validity  of  such  a 
stipulation  has  never  been  passed  upon  by 
this  court.  An  inference  of  a  consensu 
opinion  among  the  uiembere  of  the  legal 
profession  against  it  naturally  arises  from 
the  absence  of  notes  of  that  kind  in  the 
commercial  paper  of  the  state.  Had  it  been 
regarded  as  legal  and  valid,  no  doubt  they 
would  have  been  abundant  here  as  they  are 
in  other  states  in  which  such  an  addition 
is  deemed  valid;  and  our  reports  would  af- 

deed)  ;   Piasa  Bluffs  Improv.  Co.  v.  Evers, 
66   111.  App.   205    (mortgage);    Salomon   v. 
Stoddard,  107  111.  App.  227   {trust  deedf. 
Ind.-~BilIingBley    t.    Dean,    11    Ind.    331 

(note)  ;     Smith    v.    Silvers,    32    Ind.    381 

(note);  Daniels  v.  Silvers,  32  Ind.  322, 
followiitg  Smith  v.  Silvers,  supra ;  First 
Nat.  Bank  v.  Canatsey,  34  Ind.  149  (bill 
of  exchange)  ;  Johnson  v.  Crossiand,  34 
Ind.  334  (note)  ;  Jones  v.  Schulmeyer,  39 
Ind.  lis  (mortgage)  ;  Mathews  v.  Norman, 
42  Ind.  176  (note) ;  Stingley  v.  Second  Nat. 
Bank,  42  Ind.  680  (note)  ;  Starues  v. 
Schofield.    5    Ind.    App.    4,    31    N.    E.    480 

(note)  ;  Moore  y.  Staser,  B  Tnd.  App,  364, 
32  N.  E.  563,  33  N.  E.  865  (note)  ;  Boyd 
r.   Smith,  —   Ind.   App.  — ,   39  N.   E.   208 

(note)  ;   Shoup  v.  Snepp,  22  Ind.  App. 
63  N.  E.  189   (note). 

Iowa.— Nelson   v.   Everett,   29   Iowa,   18-1 

(mortgage)  ;  Williams  v.  Meeker,  29  Iowa, 
292  (mortgage);  Weatherhy  v.  Smith,  30 
Icwa,  131,  0  Am.  Rep.  663  (mortgage)  : 
MeGill  V.  Griffin,  32  Iowa,  446  (note); 
First   Nat.   Bank   v.   Breese,   39   Iowa,   640 


(n. 


e). 


— Bacas  v.  Klein,  14  La.  Ann.  408 
(mortgage)  ;  Mullan  v.  His  Creditors,  39 
La.  Ann.  397,  2  So.  45   (mortgage). 

Md.— MauB  V.  McKellip,  38  Md.  238 
(mortgage)  ;  Maryland  Fertilizing  k  Mfg. 
Co.  v.  Newman,  60  Md.  584,  45  Am.  Rep. 
760  (note);  Bowie  v.  Hall,  89  Md.  433,  1 
L.R.A.  646,  9  Am.  St.  Rep.  433.  16  Atl.  64 
(note)  ;  Gaither  v.  Tolson,  84  Md.  637,  36 
Atl.  449  (mortgage). 

Minn.— Harris  Mfg.  Co.  v.  Anfirson,  31 
Minn.  182,  17  K.  W.  274  (note). 

Miss,— Meacham  v.  Pinson,  80  Miss.  217 
(note);  Eyrieh  v.  Capital  State  Bank,  67 
Miss.  eO,  6  So.  815  (note)  ;  Duncan  Bank 
T.  Brittain,  92  Miss.  S45,  46  So.  163   (note). 

Mo. — German-Amprican  Bank  v.  Martin, 
129  Mo.  App.  484,  107  S.  W.  1108    [note). 

Mont. — Bank  of  Commerce  t.  Fuqua,  11 
Mont.  285,  14  I..R.A.  S88,  28  Am.  St.  Rep. 
481,  28  Pac,  291  (bill  of  exchange)  :  Mor- 
rison V.  Ornbaum,  30  Mont.  Ill,  75  Pac. 
953   (note). 

Nev. — Rickards   v.    Hutchinson,    18    Nev. 
213,  2  Pac.  62,  4  Pac.  702   (note). 
I..R.A.1915B. 


ford  tDany  decisions  affirming  their  valid- 
ity and  defining  their  operation,  as  do  those 
of  the  states  in  which  they  have  tieen  sus- 

As  to  the  validity  of  the  stipulation,  the 
authorities  in  the  various  jurisdictions 
are  in  conflict.  The  following  deeisiona  up- 
hold it:  Shelton  v,  Anlfman  ft  T.  Co.  82 
Ala.  315,  8  Bo.  232;  Telford  v.  Qarrels,  132 
111.  650,  24  N.  E.  573;  Duluth  Loan  k  Land 
Co.  V.  Klovdahl,  B5  Minn.  341.  56  N.  W. 
1119;  Peyser  v.  Cole,  11  Or.  39,  50  Am. 
Rep.  451,  4  Pac.  520;  Imler  v.  Imler,  64  Pa. 
372;  Parham  v.  Pulliam,  5  Coldw.  497; 
Krause  v.  Pope,  78  Tex.  478,  14  S.  W.  616; 
Mclntire  v.  Caglcy.  37  Iowa,  876 ;  Siegel  v. 
Drumni,  21  La.  Ann.  8;  McComiok  v.  Swem, 
36  Utah,  6,   102  Pae.  620,   20  Ann.  Cae. 

Okla. — Baker  Gin  Co.  v.  N.  S.  Sherman 
Macb.  &  Iron  Works,  31  Okla.  484,  122 
Pac.  236   (note). 

Or.— Peyser  v.  Cole,  IJ  Or.  39.  60  Am. 
Hep.  451,  4  Pac.  620  (note)  ;  Cox  v.  Alex- 
ander, 30  Or.   438,  46  Pae.   794    (note). 

Pa.— Franklin  v.  Kurtz,  3  Del.  Co.  Rep. 
690  (mortgage)  ;  Re  Ihmsen,  29  Fittsb.  L 
J.  218  (mortgage);  Huling  v.  Drexell.  7 
Watts,  126  (mortgage)  ;  Johnson  v.  MarSh, 
21  W.  N.  C.  570  (note)  ;  Imler  v.  Imler, 
S4  Pa.  372  (note);  Lewis  v.  Germania  Sav. 
Bank,  96  Pa.  88   (mortgage). 

S.  C— Aultman  £  T.  Co.  v.  Qibert,  28 
S.  C.  313,  5  S.  E.  806  (note)  ;  Columbian 
Bldg.  t  L.  Asso.  V.  Rice.  88  S.  C.  237,  47 
8.  E.  63,  1  Ann.  Cas.  239  (provision  in 
bond  and  mortgage  for  payment  of  all  fees 
and  expenses  of  litigation). 

Tenn.- Parham  v.  Pulliam,  5  Coldw.  437 
(note) ;  Tyler  v.  Walker,  101  Tenn.  306,  47 
S.  W.  424  (note). 

Tex.— I.aning  v.  Iron  City  Nat.  Bank,  89 
Tex.  601,  35  S.  W.  1048  (note);  Roberts 
V.  Palmorc,  41  Tex.  617  (note);  Martin 
Brown  Co.  v,  Perrill,  77  Tex.  109,  13  S.  W. 
975  (note);  McUhenny  v.  Planters'  k  M. 
Nat.  Bank.  —  Tex.  Civ.  App.  — ,  46  S.  W. 
282   (note). 

Utah.— McCornick  v.  Swem,  36  Utah.  8, 
102  Pac.  628  (note). 

Waah.—ClouA  v.  Rivord,  6  Wash.  6S5,  34 
Pac.  136  Istipulatjon  in  note  for  payment 
of  an  attorney's  fee  in  ease  of  suit,  to  be 
taxed  as  the  attorney's  fee  in  the  judgment 
recovered,  construed  to  entitle  plaintiff  to 
recover  a  reasonable  fee,  and  not  simply 
the  statutory  attorney's,  fee). 

Wis.— Voechting  v.  Grau,  55  Wis.  312,  13 
N.  W.  230  (mortgage). 

U.  S.— Fowler  T.  Equitable  Trust  Co.  141 
U.  S.  411.  35  L.  ed.  794,  12  Sup.  Ct.  Rep.  8 
{trust   deed;    decided    under    laws   of   llli- 

Fed.— Bank  of  British  N.  A.  v.  Ellis,  6 
Sawy.  102,  2  Fed.  44  (note)  ;  American 
Mortg.  Co.  V.  Downing,  17  Fed,  860   (mort- 

fage)  :  Union  Mortg.  Bkg.  k  T.  Co.  v. 
lagood,  97  Fed.  360  (mortgage:  decided 
under  laws  of  South  Carolina) ;  Olorer  v., 
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1348;  North  Atchiaon  Bank  v.  Gaj,  114  Mo. 
203,  21  S.  W.  479;  Morgan  v.  Kiaer,  105 
Ga.  104,  31  S.  E.  45;  Alexanatr  v.  McDow, 
108  Cal.  25,  41  Pac.  24;  Cloud  v.  Rivord,  6 
Wash.  355,  34  Pac.  136;  Biaker  v.  Lauer, 
13  Idabo,  16.1,  88  Pac.  1057. 

In  the  following  casM,  It  is  denounced  as 
a  cover  for  iisurioue  iatereat  and  a  mpans 
of  exacting  the  Mine,  or  aa  a  mere  unen- 
forceable penalty;  Witlieyspoon  v.  Mussel- 
man,  14  Bush,  214,  29  Am.  Rep.  404 ;  State 
use  of  Fund  Comra.  v.  Tavlor,  10  Oli; 
378;  Bullock  v.  Tajlor,  39  "Mich.  137,  33 
Am.  Rep.  S.'iO;  Dow  v.  L'pdibe,  11  Neb.  95, 
7  X.  W.  837;  Tinsley  v.  HoBkine,  HI  S.  C. 
340,  32  Am.  St.  Rep.  801,  10  S.  E.  325; 
Hiiey  v.  Pearre  Bros.  89  Va.  113,  15  S.  E. 
498;  Boo7«r  r.  Anderson,  42  Ark.  167 


By  this  collatioD,  wbicb  doee  not  include 
all  the  cases,  by  any  means,  but  enough  to 
disclose  the  attitudes  of  the  variouB  courts 
of  last  resort,  a  decided  preponderance  in 
number  favoring  the  validity  of  the  atipu- 
lation  appears.  But,  in  some  of  the  states, 
it  is  authorized  by  statute.  How  many 
need  noc  be  ascertained.  It  is  in  Iowa  for 
one.  Notwithstanding  the  admitted  pre- 
ponderance, the  solution  of  the  question  is 
one  of  reason  as  well  as  of  authority,  and 
we  are  under  no  duty  to  yield  to  the  mere 
force  of  numbers.  Besides,  the  policy  of 
this  state,  as  disclosed  by  its  statutes  re- 
lating to  costs  and  interest,  and  the  con- 
sensus of  le^al  opinion  as  revealed  by  a  set- 
tled and  long-continued  course  of  conduct 
in  business,  must  be  considered. 


EquiUble   Mortg.   Co.   31   C.   C.  A.   105, 
U.  S.  App.  161,  87  Fed.  518   (trust  deed). 

"The  courts  have  almost  universally  held 
that  a  contract  in  a  mortgage  for  a  rea- 
sonable attorney's  fee  will  be  enforced." 
Vermont  Loan  &  T.  Co.  v.  Oreer,  19  Wash. 
Gil,  53  Pac.  1103. 

In  Peyser  v.  Cole,  11  Or.  39,  50  Am. 
Ref.  451,  4  Pac.  5£0,  the  court  said  that 
while  it  would  hardly  be  deemed  accurate 
to  say  that  the  question  had  yet  been  set- 
tled either  way  by  a  controlling  weight  of 
authority,  it  could  scarcely  be  controverted 
that  the  current  of  adjudication  is  in  favor 
of  the  validity  of  stipulations  for  payment 
of  attorneys'  fees,  subject  to  the  general 
supervisory  power  of  the  courts  as  to  their 
bona  fides  and  reasonableness. 

''A  mortgagor  or  grantor  in  a  trust  deed 
may,  if  he  desires  to  do  so,  insert  a  clause 
in  the  instrument  binding  himself  to  in- 
demnify the  grantee  or  any  owner  of  the 
indebtedness,  not  only  for  an  attorney's  fee 
incurred  in  connection  with  the  foreclosure 
of  the  deed,  but  also  any  and  all  attorneys' 
ftes  and  necessary  expenses  paid  out  or  in- 
curred in  any  collateral  litigation  in  which 
the  grantee  or  on'ner  of  t)ie  indebtedness 
may  be  a  party  by  reason  of  his  relation 
to  the  debt  or  the  deed  securing  the  same." 
Huber  V.  Brown,  243  111.  274,  90  N.  E.  748. 

In  Ray  v.  Pease,  87  Ga.  018,  25  S.  E. 
361,  it  was  held  that  the  plaintiff  in  an 
action  on  a  note  containing  a  stipulation 
for  the  payment  of  all  costs  of  collection, 
including  attorneys'  fees,  was  entitled  to 
recover  a  reasonable  attorney's  fee,  al- 
though he  had  contracted  with  the  attorney 
prosecuting  the  action  that  the  latter  should 
I'weive  no  cotnpensation  for  his  services 
other  than  what  might  be  recovered  from 
the  defendant.  (The  note  in  question  was 
executed  before  the  enactment  of  the 
Georgia  statute  of  1891,  as  to  which  see 
V.  intra.) 


(2)    Rule  that  etlputallon  la  invalid. 

In  the  following  easps  stipulations  ii 
notes  or  mortgages  for  an  attorney's  fee  o 
I..R.A.I915B. 


for  a  reasonable  attorney's  fee  have  been 
held  invalid,  the  reasons  for  the  decisiona 
usually  being  that  such  stipulations  tend 
to  usury  and  are  against  public  policy: 
Jarvis  v.  Southern  Grocery  Co.  63  Ark. 
225,  38  8.  W.  148  letipulation  in  mortgage 
held  invalid  on  the  authority  of  Booser  v. 
Anderson,  42  Ark.  IBT,  cited  under  III.  b, 
2,  infra,,  the  court  saying,  however,  that, 
were  this  a  new  question,  it  would  not  be 
agreed  aa  to  the  validity  of  the  stipula- 
tion] ;  Thomasson  v.  Townsend,  10  Bush, 
114  (mortgage);  Rilling  v.  Thompson,  12 
Bush,  310  (same)  ;  Witherspoon  v.  Mussel- 
man,  14  Bush,  214,  29  Am.  Rep.  404 
(note)  ;  Myera  v.  Wise,  decided  by  Ken- 
tucky supreme  court  and  cited  in  14  Bush. 
216,  29  Am,  Rep.  405;  Pryse  v.  People's 
Bldg.  I.oan  k  Sav.  Asso.  19  Ky.  L.  Rep. 
762.  41  S.  W.  574  (mortgage};  Equitable 
Loan  A,  Invest.  Asso.  v.  Smith,  23  Kv.  L. 
Rep.  1367,  05  S.  VV.  600  (mortgage)  : 
Oman  v.  American  Nat.  Bank,  32  Ky.  L.. 
Rep.  502,   loe  S.  W.  277:   Dow  v.   Updike, 

II  Neb.  95,  7  N.  W.  8.57  (note)  ;  Hardv 
v.  Miller.  U  Neb.  395,  9  N.  W.  475;  Re 
Breckinridge,  31  Neb.  4S9,  48  N.  W.  142: 
National  Bank  v.  Thompson,  90  Neb.  223, 
133  N.  \V.  199   (note);  Tinsley  v.  Hoskins, 

III  N.  C.  340,  32  Am.  St.  Rep.  801,  16 
S.  E.  325  (stipulation  in  note  for  "usual 
collection  fee");  Lcavans  v.  Ohio  Nat- 
Bank,  50  Ohio  St.  591,  34  N.  E.  1089 
(mortgage)  ;  Miller  v.  Kyle,  83  Ohio  St. 
186,  97  N.  E.  372   (mortgage). 

This  rule  is  also  supported  generally  by 
tixc  cases  cited  infra,  III.  b,  S,  with  the 
exception  of  the  Or^on  cases,  which  make 
a  distinction  between  a  stipulation  that 
specifies  the  amount  and  one  that  does  not. 

As  appears  from  the  above  Nebraska 
cases,  a  statute  was  enacted  in  that  Btat« 
in  1873  allowing  attorneys'  fees  in  certain 
actions  where  the  instrument  sued  on  pro- 
vided for  such  fees,  but  in  1879  this  statute 
was  repealed,  so  that  the  above  decisions, 
decided  since  the  repeal,  cannot  be  consid- 
ered entirely  apart  from  legislative  action. 

Following  the  decisions  in  Kebraska  aince 
the  repeal  of  the  statute  of  1873,  the  court 
in  Gray  v.  Havemeyer,  3  C.  C.  A.  497,  10 
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ImpHrtial  writers  of  recogntied  ability, 
miter  having  conBidered  both  clataes  of  cas- 
et  and  the  reasoning  upon  which  the;  stand, 
liava  unheaitatingl;  given  their  approval  to 
those  decisions  which  condemn  the  stipula- 
tion and  refuse  to  enforce  it.  Mr.  Daniel, 
in  hifl  work  on  negotiable  inBtrumentB,  ex- 
prosBce  himself  thus ;  "Unless  there  he 
some  statute  under  which  eueh  stipulations 
arc  permissive,  it  certainly  tends  to  the 
oppression  of  debtors  to  sanction  their  in- 
corporation in  commercial  instruments;  and 
they  are  therefore  againft  the  polii-y  of  the 
law  and  void."     [1  Dan.  Neg.  Inst.  4th  ed. 

i  caa.] 

Judge  Caldwell,  in  Tilerchants'  Nat.  Bank 
T.  Sevier  (C.  C.)  14  Fed.  882,  quotes  from 
14  Am.  L.  Rev.  858,  as  follows!    "It  seems 


to  us  to  be  more  coDsistcnt  with  publiu  ' 
policy  to  consider  all  such  agreements  as  ab- 
solutely void.  They  can  readily  he  used  to 
cover  usurious  agreements,  and  excessive 
exactions  may  be  made  under  the  guise  of 
an  attorney  fee." 

Judge  Coo  ley,  of  lilichigan,  a  great  au- 
thor as  well  as  an  able  judge,  expressed 
himself  thus  in  Bullock  v.  Taylor,  3B  Mich. 
137,  33  Am.  Rep.  358:  "A.stipuUtion  for 
such  a  penalty,  we  think,  must  be  held  void. 
It  is  opposed  to  the  policy  of  our  laws  con- 
cerning attorneys'  fees,  and  it  js  suscepti- 
ble of  being  made  the  instrument  of  the 
most  grievious  wrong  and  oppression.  It 
would  be  idle  to  limit  interest  to  a  certain, 
rate,  if  under  another  name  forfeituree  may 
be   imposed   to   an   amount   without    limit. 


V.  S.  App,  458.  53  Fed.  174,  held  that  a 
stipulation  in  a  mortgage  governed  by  the 
Nebraska  law,  for  a  reasonable  attorney's 
fee  on  foreclosure,  was  invalid. 

And  the  rule  in  Nebraska  that  stipula- 
tions in  notes  for  attorncya'  fees  are  invalid 
was  held  in  Hallam  v.  Telleren,  55  Neb. 
253,  75  N.  W.  660,  to  render  unenforccablo 
K  stipulation  in  a  note  for  payment  of  a 
reasonable  attorney's  fee  in  case  of  suit 
thereon,  although  such  stipulations  were 
valid  and  enforceable  by  the  laws  of  the 
state  where  the  note  was  executed  and  was 
payable. 

In  Rogers  v.  Rains,  100  Ky.  2flo,  38  S. 
W.  4S3,  It  was  held  that  a  stipulation  in  a 
mortgage  for  the  payment  of  reasonable  at- 
torneys fees  in  case  of  collection  of  the 
debt  by  suit  was  unenforceable  in  that  state, 
although  valid  according  to  the  laws  of  the 
state  where  the  contract  was  by  its  terms 
to  be  performed. 

The  rule  in  Kentucky  that  stipulations 
for  payment  of  attorneys'  fees  are  void  as 
against  public  policy  has  been  held  not  to 
t>e  changed  by  the  fact  that  the  suit  in 
which  it  is  attempted  to  collect  the  fees, 
instead  of  being  the  ordinary  one  of  fore- 
closure directly  by  the  creditors,  is  by  a 
trustee  to  foreclose  a  mortgage  given  to 
secure  bondholders,  the  trust  deed  providing 
that,  in  case  of  sale  of  the  property  under 
it,  the  debtor  would  pay  necessary  attor- 
neys' tees.  Kentucky  Trust  Co.  v.  Third 
Nat.  Bank,  108  Kv.  232,  50  S.  W.  43 ;  Col- 
ston V.  tjhotwell,  lb  Ky.  L.  Rep.  156;  .South- 
em  Warehouse  t  Transfer  Co.  v.  Mechanics 
Trust  Co.  21  Ky.  L.  Rep.  1734,  SB  S.  W, 
1S2. 

And  the  rule  Ju  Kentucky  that  stipula- 
tions for  an  attorney's  fee  are  void  as 
against  public  policv  was  held  in  Clark  v. 
Tanner,  100  Ky.  275,  to  render  unenforce- 
able in  that  state  a  stipulation  in  a  note 
for  payment  of  a  reasonable  attorney's  fee 
in  case  of  collection  by  suit,  even  thoiigh 
sKch  stipulations  were  valid  in  the  state 
where  the  note  was  executed.  To  a  similar 
effect  ia  Carsey  v.  Swan,  150  Kj.  473,  150 
S.  W.  634. 
L.R.A.191SB.  ' 


r  per  cent 

(1)   R\ile  upholding  validity  ocnerally. 

In  a  number  of  cases  the  validity  of 
stipulations  for  a  speciHc  sum  or  per  cent 
as  an  attorney's  fee  has  been  sustained  and 
the  plaintiff  held  entitled  to  recover  the 
stipuluated  fee,  the  reasonableness  thereof 
not  being  contested  or  being  found  or  pre- 
sumed. The  point  whether  the  contract 
was  one  for  indemnity  or  for  liquidated 
damages  was  not  involved,  although  it 
should  be  observed  that  the  majority  of  the 
cases  were  decided  in  jurisdictions  which 
have  taken  the  former  view  of  the  contract. 
The  following  cases  support  the  validity 
generally  of  stipulations  for  an  attorney's 
fee  under  the  circumstances  indicated: 

Ala.— Munter  v.  Linn,  81  Ala.  492  (mort- 
gage, stipulation  for  fee  of  10  per  cent)  ; 
Wood  V.  Winship  Mach.  Co.  83  Ala.  424, 
3  Am.  St.  Rep.  754,  3  So.  767  (note,  10 
per  ceiitl  ;  Falls  v.  United  States  Sav.  Loan 
A  Bldg.  Co.  97  Ala.  417,  24  L.B.A.  174,  38 
Am.  St.  Rep.  104,  13  So.  25  (mortgage,  tee 
of  e20D  on  loan  of  $10,000)  ;  Ledbcttcr  v. 
Vinton,  108  Ala.  844,  18  So.  662  (note.  10 
per  cent)  ;  Stephenson  v.  Allison,  123  Ala. 
439.  2G  So.  S90  (same)  ;  Langley  v.  An- 
drews, 142  Ala,  605,  38  So.  238. 

Cal.— Alexander  v.  McDow,  108  Cal.  Zr>, 
41  Pac.  24  (stipulated  fee  of  10  per  cent  in 
note  presumed  reasonable)  ;  Mason  v.  Luce, 
llfl  Cal.  232,  48  Pac.  72  (note,  5  per  cent), 

Colo.— Florence  Oil  t  HeE.  Co.  v.  Hia- 
watha Gas,  Oil,  &  Ref.  Co.  55  Colo.  3TH, 
133  Pac.  454  (stipulation  in  note  for  10 
per  cent  attorney's  fee  presumed  reasonahlc 
and  held  valid,  especially  in  view  of  the 
implied  recognition  of  the  validity  of  such 
stipulations  bv  the  legislature  by  providing 
in  the  negotiaole  instruments  law  that  they 
should  not  affect  the  negotiability  of  the 
note)  ;  Byers  v.  Bellan  Price  Invest.  Co.  10 
Colo.  App.  74,  60  Pac.  388  (note). 
I  Dak. — Farmers'  Nat.  Bank  v.  RasmuBsen, 
j  1  Dak.  60,  46  N.  W.  674   (note). 

Fla.— Carhart  v.   Allen,  56   Fla.   763,  48 
).   47    (holding   stipulated   fee   of   10   per 
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The  praviflion  in  those  notes  ia  a,B  mucb 
void  Bs  it  would  have  been  had  it  called  the 
sum  impoeed  by  its  true  name  of  penalt; 
or  forfeiture.  There  ia  no  coaaideratiori 
.     .     .     that  can  support  it." 

This  suggestion  o£  lack  of  consideration 
prompts  the  inquiry  as  to  what  the  borrow- 
er gets  in  exchange  for  liis  promise,  and 
discloses  the  necessity  of  resort,  on  the 
part  of  courts  in  which  the  agreement  is 
held  valid,  to  the  theory  of  indemnity.  The 
agreement  to  pay  costs  and  att^jmeja'  fees 
is  obviously  not  an  agreement  to  pay  for 
any  serviec  to  be  rendered  to  the  promisor, 
the  maker  of  the  note,  tor  euch  services  are 
alwaya  rendered  to  and  for  the  promisee, 
the  payee  of  the  note.  It  is  a  promise  to 
pay  for  somethii^  done  against  the  promis- 

cent  in  note  recoverable  without  evidence  of 
its  reason ablenees)  ;  Logan  v.  Slade,  2S  Fla. 
699,  10  So.  25. 

'  Idaho. — Broadbent  v.  Brumback,  2  Idaho, 
366,  16  Fac.  SSS  (mortgage,  10  per  cent), 
i  111.— Mclntire  v.  Yates,  104  111.  491 
(mortgage,  2  per  cent);  HaldemflJi  v.  Mas- 
saehuaetts  Mut.  U  Ins.  Co.  120  III.  390.  11 
N.  E.  526  (stipulation  in  trust  deed  for  fee 
of  tlOO);  Barton  v.  Farmers'  &,  M.  Nat. 
Bank,  122  III.  368,  13  N.  E.  503  (stipula- 
tion in  note  for  fee  of  $30)  ;  Doreey  v. 
Wolff,  142  111.  589,  18  L.RJL.  428,  34  Am. 
St.  Rep.  90,  32  N.  E.  405  (note,  10  per 
cent):  Goodwin  v.  Bishop,  145  111.  421, 
34  N.  E.  47  (trust  deed,  6  per  cent)  ;  HefT- 
roQ  V.  Gage,  14B  111.  182,  30  N.  K.  569 
(trust  deed,  stipulation  for  fee  of  $1,000)  ; 
Muutord  V.  Xohnan,  137  111.  258,  41  N.  E. 
017  (note,  5  per  cent);  Abbott  v.  Stone, 
172  III.  634,  84  Am.  St.  Rep.  60,  50  N. 
E.  32S  (trust  deed,  3}  per  cent)  ;  Thornton 
V.  Commouwealth  Loon  &  Bldg.  Asao.  181 
111.  456,  64  X.  E.  1037;  Baker  v.  Jacob- 
son,  183  lit.  171,  55  N.  E.  724  (stipula- 
tion in  trust  deed  tor  fee  of  JlOO)  ;  Keenau 
V.  Blue,  240  111.  177,  88  N.  E.  553  (stipu- 
lation in  warrant  of  attorn^  to  confess 
judgment  on  notes  for  $400  attorneys'  fees)  ; 
Ricker  v.  Scofield.  28  III.  App.  32  (note, 
10  per  cent);  Matzenbaugh  v.  Troup,  36 
111.  App.  261  (stipulation  in  mortgage  lor 
fee  of  $76)  ;  Shaffner  v.  Healy,  57  III,  App. 
90;  Springer  v.  Cochrane,  84  111.  App.  644 
(mortgage,  5  per  cent)  ;  Junk  v.  Zieske,  177 
III.  App.  103  (stipulation  in  trust  deed  tor 
$100  fee). 

Ind. — Smiley  v.  Meir,  47  Ind.  559  (stipu- 
lation in  note  for  10  per  cent  attorney's 
fee,  the  court  saying  that  prima  facie  tiie 
amount  or  rate  stipulated  is  to  govern). 

Kan.— Thalen  v.  Duffy,  7  Kan.  405  (fee 
of  10  per  cent  on  $1,000  mortgage)  ;  Sharp 
V.  Barker,  11  Kan.  3BI  (stipulation  in 
mortgage  for  10  per  cent  attorney's  fee  on 
foreclosure,  the  court  saying  that  the 
amount  of  the  mortgaged  debt  [$4,000]  was 
not  so  large  that  a  10  per  cent  attorney's 
fee  would  be  grossly  excessive,  or  that  a 
court  of  equity  would  refute  to  enforce  a 
stipulation  therefor). 
I..R.A.I915B. 


or  and  to  his  material  injury.  He  derives 
no  benefit  from  it.  The  detriment  to  Uie 
other  party,  occasioned  by  the  default  In 
payment,  ia  the  only  circumstance  that  could 
possibly  constitute  consideration  for  the 
promise.  In  that  case,  the  injury  ia  dep- 
rivation of  the  use  of  the  money  and  the 
eompensation  for  that  is  fixed  and  limited 
by  the  statutes,  allowing  only  the  legal 
rate  of  interest  and  the  legal  costs,  includ- 
ing the  attorney's  fee  prescribed  by  law. 
Our  statutes  limit  the  interest  to  6  per 
cent,  fix  the  costs  in  court,  and  prescribe 
the  amount  to  lie  included  as  an  attorney's 
fee.  Nothing  more  can  be  obtained  by  force 
of  the  law.  At  tlie  common  law  costs  or 
expenses  of  recovering  a  debt  were  not  al' 
lowed  at  all,  and  they  were  never  allowed 

La. — Race  v.  Bruen,  11  La.  Ann.  34 
(note,  5  per  cent):  Siegel  v.  Drumm,  21 
La.  Ann.  8  (mortgage,  5  per  cent)  ;  Simon 
V.  HaiSeigb,  21  La.  Ann.  607  (mortgage,  2 
per  cent)  ;  State  v.  Citizens'  Bank,  33  La. 
Ann.  705:  Hansen  v.  Their  Creditors,  49 
I-a.  Ann.  1731,  82  So.  923. 

Minn. — Griswold  v.  Taylor,  8  Minn.  342, 
Oil.  301  (stipulation  in  mortgage  for  $50 
attorneys'  fees)  ;  Johnston  Harvester  Co.  v. 
Clark,  30  Minn.  308,  16  N.  W.  252  (stipu- 
lation in  note  for  $10  attorney  fee)  ;  Mjones 
v.  Yettow  Medicine  County  Bank,  45  Minn. 
335,  47  N.  W.  1072  (stipulation  in  mort- 
gage for  $25  attorneys'  fees). 

Miss.— Brahan  v.  First  Nat.  Bank,  72 
Mias.  266,  16  So.  203    (note,  10  per  cent)  ; 


942,  71  Am.  St.  Rep.  547,  26  So.  308 
(note)  ;  Duncan  Bank  v.  Brittain,  92  Miss. 
545,  46  So.  163   (note,  10  per  cent). 

Mo.— North  Atchison  Bank  v.  Gay,  114 
Mo.  203,  21  S.  W.  479  (note,  10  per  cent)  ; 
Bank  of  Neelyville  v.  Lee,  —  Mo.  App.  — , 
168  S.  W.  796  (same)  ;  First  Nat.  Bank  v. 
Stam,  —  Mo.  App.  — ,  171  S.  W.  567  (note, 
stipulated  fee  of  10  per  cent  held  properly 
allowed  without  proof  of  its  reasonableness. 
where  defendant  did  not  on  the  trial  raise 
the  question  of  reasonableness  of  the  stipu- 
lated amount ) . 

Neb,— Bond  v.  Dolby,  17  Neb.  491.  23  N. 
W.  351    (note  executed  before  1879,  10  per 

Nev,— Cox  V.  Smith,  1  Nev.  161,  90  Am. 
Dec.  476  (note,  10  per  cent);  MeLMie  v. 
Abrams,  2  Nev.  199   (same). 

N.  M.— Exchange  Bank  v.  Tuttle,  5  N,  M. 
427,  7  L.R.A.  445,  23.  Pac.  241  (it  being 
presumed  that  the  stipulated  fee  of  10  per 
cent  was  reasonable)  ;  Armijo  v.  Henry,  14 
N.  M.  181,  25  LJl.A.(N.S.)  275,  89  Pat, 
305  (note,  10  per  cent) ;  Howey  v.  Geaaler, 
16  N.  M.  319,  117  Pac.  734. 

Okia. — Cooper  v.  Bank  of  Indian  Terri- 
tory, 4  OkU.  632,  46  Pac.  476  (atipuUtioa 
in  a  mortgage  note  for  10  per  cent  attor- 
neys' fees  held  valid,  the  court  saying  that 
in  allowing  the  fee  it  waa  only  giving  effect 
to   the    contract    itself,    and    ".there    could 


R.iLEIOH  COUNTY  BANK  v.  POTKET. 


935 


eo  nomine.  la  actioUB  for  damagea,  some 
aort  of  compeuMtton  for  trouble  or  expense 
was  included  in  the  verdict.  3  Bl.  Com. 
3B9-,  4  Minor,  Inat.  699 ;  Wilkinson  t.  Hoice, 
3D  W.  Vk.  403,  19  S.  E.  S20;  Roberts  v. 
Paul,  50  W.  Vh.  531,  *0  S.  E.  470;  West 
■V,  Ferguson,  16  Gratt.  270.  WTiether  in- 
Abilitj  to  obtain  relief  from  this  defect  b; 
contract  mn^  be  inferred  from  the  resort 
to  the  legislature  or  enabling  statutes,  it  is 
vnneceasar?  to  inquire.  It  sutGces  to  saj 
tbe  legislature  passed  laws  dealing  fullj 
and  ctHnprehenaively  with  the  subject,  and 
presumptiTcly  made  what  was  deemed  an 
adequate  provision;  wherefore,  under  a 
well-settled  rule  of  construction,  it  is  not 
in  the  power  of  the  courts,  by  their  judg. 
menta,    or    private   persona,    bj    their    con- 


tracts, to  extend  or  broaden  it.  If  it  be 
conceded  tliat  there  was  common   law  on 

the  subject,  tliese  statutes  necessarily  re- 
pealed it  by  implication.  By  them,  the 
Parliament  in  England  substituted  a  eye- 
tern  of  statutory  law  for  the  common  law, 
as  to  costs,  covering  the  whole  subject,  and 
omitting  any  supposed  right  to  recover 
tbem  by  virtue  of  a  stipulation  in  tbe  con- 
tract; and  that  statutory  system,  as  re- 
vised and  extended  by  our  legislature,  still 
omits  it,  and  has  actually  provided  against 
it. 

"Whenever  a  statute  undertakes  to  pro- 
vide for  a  specific  matter  or  thing  already 
covered  by  s  common. law  rule,  omissions  in 
its  provisions  of  certain  portions  of  the 
rule  may  be  taken  as  indicative  of  a  legis- 


hardly  be  any  question  as  to  the  excessive- 
neSB  of  the  attorney's  fee,  when  tiie  amount 
adjudged  was  expressly  stipulated  for  by 
tbe  parties  themselves"). 

S.  C— Branyan  v.  Kay,  33  S,  C.  283 
S.  E.  970  (note)  ;  Montague  v.  Stelta,  37 
S.  C.  202,  34  Am.  St.  Rep.  736,  15  S.  E.  968 
(note,  10  per  cent);  EquiUhle  Bldg.  k  L. 
Asso.  V.  Hoffman,  50  8.  C.  303,  27  H.  E.  092 
(bond,  10  per  cent). 

Tenn. — DalT  v.  Ijumpter  Drug  Co,  127 
Tenn.  412,  150  S.  W.  167,  Ann,  Cai.  IB14B, 
1101   (note,  6  per  cent). 

Tex.— Miner  v.  Paris  Exch.  Banit,  53  Tei. 
869  (note,  10  per  cent)  ;  Carver  v.  J.  S. 
MayAeld  Lumber  Co.  29  Tex.  Civ.  App.  434, 
68  S.  W.  Til  (held  not  error  to  allow 
■tipulated  fee  of  10  per  cent  in  note  with- 
out evidence  of  its  reasonableness )  ;  Carta 
T.  Jesse  French  Piano  t  Organ  Go.  — 
Civ,  App.  — ,  126  H.  W.  908  (note,  10  per 
cent);  Miller  v,  Gaar-Scott  t  Co.  ~  Tei. 
Civ.  App,  — ,  141  S.  W.  1053  (judgment  by 
default  on  note  held  properly  to  include 
stipulated  fees).  See  also  the  following 
Texas  decisions,  where  creditors  were  held 
entitled  to  recover  stipulated  fees  of  10  per 
cent  in  notes,  the  general  question  of  the 
validity  of  sncU  stipulations  not  being. 
however,  particularly  considered;  Simrnons 
V.  Terrell,  75  Tex.  275,  12  S.  W.  854; 
Krause  v.  Pope,  78  Tei.  478,  14  8.  W.  616; 
Morrill  v.  Hoyt,  83  Tex.  59,  29  Am.  St. 
Rep.  630,  18  S.  W.  424;  Huddleston  v. 
Kempncr,  1  Tei.  Civ.  App.  211,  21  S.  W. 
946;  Childs  v.  Juenger,  —  Tex.  Civ.  App. 
— ,  162  S.  W.  474.  And  see  Texas  decisions 
under  III.  b,  3,  infra. 

Wis.— Tallman  v.  Truesdell,  3  Wis. 
(stipulation  in  a  mortgage  for  fee  of  $40 
on  foreclosure,  in  addition  to  costs  and  fees 
allowed  by  law)  ;  Boyd  v.  Sumner,  10  Wis. 
41  (stipulations  in  several  mortgages  for 
fees  aggre);ating  {70);  Rice  v.  Cribb,  12 
Wis.  179  (stipulation  in  mortgage  for  fee 
of  »50)  ;  Mosher  v.  Chapin,  12  Wis.  4.S3; 
Hitchcock  V.  Alerrich,  15  Wis.  622  (stipula- 
tion la  mortgage  for  fee  of  |26,  the  court 
saying  that  it  was  competent  for  the  par- 
ties to  stipulate  for  a  reasonable  attorney's 
fee  in  case  of  foreclosure,  and  that  it  must 
L.R-A.1916B. 


law  and  as  an  additional  allowance); 
Pierce  v.  Kneeland,  16  Wis.  672,  84  Am. 
Dec.  726  (stipulation  in  mortgage  for  fee 
of  eiOO)  1  Reed  v.  Catlin,  49  Wis.  686,  6 
N.  W.  .126  (stipulation  in  mortgage  for  fee 
of  $60)  ;  First  Nat.  Bank  v.  Larsen,  60  Wis, 
S06,  50  Am.  Rep.  3S5,  19  N.  W.  67  (note. 
10  per  cent)  ;  see  also  Pirie  v.  Stern,  97 
Wis.  150,  65  Am.  St.  Rep.  103,  72  N.  W. 
370.  j 

Fed.— Wilson  Sewing  Macb.  Co.  v.  Mo- 
reno, e  Sawy.  35,  7  Fed.  806  (stipulation 
in  bond  for  fee  of  £100)  ;  Adams  v.  Ad- 
dington,  4  Woods,  389,  16  Fed.  89  (stipula- 
tion in  note  for  10  per  cent  attorney's  fee 
held  valid  under  laws  of  Texas)  ;  Re  Keeton, 
126  Fed.  42G  (same) ;  Re  Roche,  42  C.  C.  A. 
115,  101  Fed.  956  (similar  stipulation  in 
mortgage  held  valid  under  laws  of  Texas) ; 
American  Freehold  Land  Mortg.  Co.  v. 
Whaley,  63  Fed.  743,  affirmed  in  20  C.  C.  A. 
306,  42  U.  a.  App.  90,  74  Fed.  77  (provi- 
sion in  note  for  10  per  cent  attorneys'  fees 
held  not  usurious  under  the  laws  of  South 
Carolina);  Fechheimer  v.  Baum,  43  Fed. 
724  (following  Georgia  decisions  upholding 
stipulation  in  mortgage  for  10  per  cent  at- 
torneys' fees)  ;  Best  v.  British  k  A.  Mortg. 
Co.  79  Fed.  401    (trust  deed,  10  per  cent). 

"Contracts  by  the  makers  of  notes  to  pay 
stipulated  attorney  fees  in  the  event  suits 
become  necessary  for  the  collection  of  such 
notes  are  I^al  and  valid  contracts;  .  .  . 
it  is  immaterial  in  that  regard  whether  a 
stated  sum  is  agreed  upon  as  the  fee,  or 
the  provision  is  for  a  reasonable  fee,  or  the 
fee  is  fixed  at  a  certain  per  cent  upon  the 
amount  of  either  the  debt  or  the  judgment." 
Ricker  v.  Scofield,  28  111.  App.  32. 

In  Sweeney  v.  Kaufmann,  168  111.  233,  48 
N.  E.  144.  a  stipulated  attorney's  fee  of  (200 
was  allowed  on  foreclosure  of  a  mortgiige. 
the  rourt  dismissing  the  point  by  saying 
that  the  objection  that  the  amount  allowed 
as  an  attorney's  fee  is  excessive  was  not 
well  taken,  as  the  amount  was  fixed  and 
agreed  upon  in  the  mortgage. 

In  Baker  v.  Jacobson,  183  111.  171,  65  N. 
E.  724,  it  was  said  that  parties  wilt  be  coa-^ 
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lative  intent  to  repeal  or  abrogate  the  same. 
And  this,  though  in  all  other  respects  the 
Htfttute  and  common  law  are  in  exact  eon- 
formity."  Re  Ixird  &  P.  Chemical  Co,  7 
Del.  Ch.  248,  44  Atl.  773. 

To  the  same  gi?nerat  effect,  see  Com.  v. 
{'ooley,  10  Pick.  37:  Pearcc  v.  Atwood.  13 
MaBB.  324;   Com.  v.  Dennis,  105  Maea.  1112. 

On  this  jirincipie,  the  Supreme  Court  of 
the  United  States  held  that  wager  of  law, 
if  it  ever  existed  in  this  countrj  as  a  mode 
of  trial,  had  been  abolished.  Ciiildress  v. 
Emory,  8  Wheat.  642,  5  L.  ed.  705.  See 
also  S  C?c.  376,  citing  numerous  other  cas- 
es. Having  specified  what  may  be  recovered, 
whether  the  common  law  would  haN'e  per- 
mitted more  or  not,  by  its  prescription  of 
rules,   the   legislature   has   impliedly  nega- 


tived any  supposed  right  to  obtain  anything 
in  addition  thereto-  The  detriment  to  the 
payee  or  holder  resulting  from  default  in 
payment  is  compensated  as  fully  as  the 
legislature  intended  it  to  be,  by  the  costs 
and  fees  prescribed  by  the  statute;  where- 
fore there  can  be  no  consideration  for  the 
promise,  even  in  the  aenge  of  detriment. 

Viewed  as  a  contract  of  indemnity,  the 
stipulation  fails  on  the  same  principle.  It 
is  indemnity  against  what  a  debtor,  unable 
or  unwilling  to  pay,  has  a  legal  right  to 
do,  avail  himself  of  the  delay  in  payment, 
accorded  him  by  law,  subjecting  himself  to 
the  incidental  punishment  inflictod  in  the 
form  of  costs  and  fees  prescribed,  and  re- 
coveraMo.  This  legal,  though  not  moral, 
right  in  the  debtor  precludes  tbe  existence 


eluded  by  the  amount  agreed  upon  in  a 
mortgage  or  trust  deed  as  an  attorney's 
fee,  unless  it  appears  that  the  amount  was 
inserted  as  a  cover  for  usury,  or  was  unrea- 
sonable or  excessive.  And  to  the  same  ef- 
fect are  Heffron  v.  Gage,  14B  III.  182,  36 
N.  E.  689;  Baker  v.  .4a[berg,  183  111.  258. 
."iS  N.  E.  672,  and  Springer  v.  Cochrane, 
84  III.  App.  644. 

In  R.  S.  Oglesby  v.  Bank  of  New  York, 
114  Va.  863,  77  S.  E.  488,  a  stipulation  in 
a  note  for  payment  of  10  per  cent  for  col- 
lection by  an  attorney  was  held  valid  under 
the  laws  of  New  York.  The  court  took  the 
position  that,  the  note  being  a  New  york 
contract,  the  laws  of  that  state  controlled 
the  question  of  the  validity  of  the  stipula- 
tion, and  that  as  it  was  valid  in  New  York 
it  would  be  enforced  in  Virginia,  even  if  a 
similar  contract  made  in  Virginia  would 
not  be  enforced  in  the  latter  state.  How- 
ever, it  was  intimated  that  in  Virginia, 
since  (he  passage  of  the  negotiable  instru- 
ments law,  such  stipulationn  were  not  in- 
valid, the  court  saving  that  the  cases  of 
Rixev  V.  Pearre  Bros.  89  Va.  113,  15  S.  E. 
498,  'and  Fields  v.  Fields,  105  Va.  714,  64 
S.  E.  888,  holding  that  such  stipulations 
were  for  penalties  and  not  enforceable,  were 
decided  before  the  enactment  of  that  law; 
and  several  earlier  Virginia  cases  were  cited 
as  supporting  the  validity  of  such  stipula- 

And  in  Martin  v.  Berrv,  1  Ind.  Terr, 
.1(10,  37  S.  W.  835,  a  stipulation  in  a  note  for 
JO  per  cent  attorney's  fee  was  held  valid 
under  the  laws  of  Texas. 

See  also  Campbell  v.  Shields.  6  Leigh, 
fil7,  which  is  sufficiently  set  out  in  Raleigh 
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(2)   Pule  denning  ralidlly. 

It  should  be  noted  that  generally  in  the 
cases  under  this  siubdivision,  except  those 
in  Oregon,  stipulations  for  attorneys'  fees 
were  held  invalid  because  of  general  objec- 
tions to  this  kind  of  stipulations,  and  not 
because  a  particular  amount  was  specified. 

The  following  cases  hold  that  stipulations 
in  notes  for  payment  of  a  specific  sum  or 
L.R.A.1915B, 


per  cent  as  an  attorney's  fee  in  case  of  suit 
to  enforce  collection,  or  of  collection  by  an 
attorney,  are  invalii  the  principal  grounds 
being  that  such  stipulations  tend  to  usury 
and  are  against  public  policy:  Boozer  v. 
Anderson,  42  Ark.  167;  Arden  Lumber  Co. 
v.  Henderson  Iron  Works  t  Supply  Co.  S3 
Ark.  240,  103  S.  W.  185  (stipulation  for 
10  per  cent  attorneys'  fees  held  unenforce- 
able in  Arkansas,  even  thoug-h  such  stipula- 
tions were  valid  in  the  state  where  tlie  note 
was  executed  and  was  payable);  White- 
Wilson-Drew  Co.  v.  Egelbotr,  9«  Ark.  105, 
131  S.  W.  208  (same);  Handtey  v.  Teb- 
betts,  13  Ky.  L.  Rep.  280,  18  S.  W,  131.  17 
S.  W.  168  (stipulation  for  payment  of  all 
costs  of  collection,  not  less  than  10  per 
cent]  ;  Bullock  v.  Taylor,  39  Mich.  137,  39 
Am.  Rep.  338;  Wright  v.  Traver,  73  Mich. 
493,  3  L.R,A.  60,  41  N.  W.  617;  Brisco  ». 
Norris,  112  N.  C.  671,  16  S.  E.  B50;  Wil- 
liams v.  Rich,  117  N.  C.  236,  23  8.  E.  257; 
Exchange  Bank  v.  Apatachian  Land  &  Lum- 
ber Co.  128  N.  C.  193,  38  S.  E.  813-,  Rixey 
V.  Pearre  Bros.  89  Va.  113,  15  S.  E.  498: 
Fields  V.  Fields,  105  Va.  714,  54  S.  E.  888; 
Merchants'   Nat.    Bank   v.   Sevier,   14   Fed. 


^   rule   has  been   applied   i 


the 


The   I 


per  cents  as  attorneys'  fees  in  mortgages, 
deeds  of  trusts,  and  warrants  of  attorney, 
the  following  cases  supporting  the  proposi- 
tion that  such  stipuiations  are  unenforce- 
able: Myer  v.  Hart,  40  Mich.  517,  29  Am. 
Rep.  553  {the  general  rule  being  approved, 
although  the  point  was  not  necessarily  de- 
cided) ;  Parks  v.  Allen,  42  Mich.  482.  4  N. 
W,  227;  Millard  v.  Truax,  47  Mich,  251,  10 
N.  W.  358;  Millard  v.  Truax,  60  Mich.  343, 
15  N.  H".  501;  Londer  v.  Burch,  47  Mich. 
109,  10  N.  W.  129;  VoBburgh  V.  Lav,  45 
Mich.  455,  8  N.  W,  91;  Botsford  v.  Bots- 
ford,  49  Mich.  29,  12  N.  W.  887;  Damon  v. 
Deeves,  82  Mich.  465,  29  X.  W.  42;  Klein 
V,  Bayer,  81  Mich.  233,  45  N.  W.  991;  Wil- 
kinson V.  Baxter.  97  Mich.  536,  58  N.  W. 
931;  Kittermaster  v.  Bros«ard,  105  Mich. 
219,  55  Am.  St.  Rep.  437,  63  N.  W.  7S; 
Security  Co.  v.  Ever.  36  Neb.  507.  38  Am. 
St.  Rep.  735,  54  X.  W.     838   (holding  that 
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of  any  consideration  for  the  contract  u  one 
of  indemnit]',  and  tlie  agreement  aiuounts 
to  no  more  than  one  to  bear  the  burden  im- 
poBed  bj  law  upon  the  person  in  whose  favor 
it  ia  made,  an  agreement  to  give  something 
for  nothing.  For  reasons  of  public  policy, 
the  legislature  has,  io  effect,  declared  that 
the  lender  or  creditor  shall  take  the  risk  of 
expend  of  collection  in  excess  of  the  allow- 
ance it  has  made  by  way  of  indemnity  or 
reimbursem<-nt.  It  has  not  left  the  matter 
in  the  hands  of  the  parties  to  be  provided 
for  by  agreement.  It  has  acted  upon  the 
subject  itsidf  and  declared  its  will,  for  the 
same  reason  that  impel  led  it  to  act  upon 
the  subject  of  interest,  to  the  end  there 
should  be  no  open  door  to  oppression  and 
undue    advantages,    attended    by    constant 


temptation  to  money  lenders  to  violate  the 
law  againiit  usury,  and,  on  the  part  of  col- 
lectors, to  encourage  litigation  and  inflict 
unnecessary  costs  and  expenses  amounting, 
in  an  economic  sense,  to  waste  and  loss.  It 
would  encourage  the  employment  of  collect- 
ors and  attorneys,  and  be  an  inducement  to 
attorneys  to  seek  claims  for  collection  and 

In  this  connection,  the  following  observa- 
tions of  Woods,  Judge,  in  State  use  of  Fund 
Comrs.  V.  Taylor,  10  Ohio,  378,  are  apropos: 
"What  may  be  supposed  as  the  natural  re- 
sult to  the  community  from  the  execution  of 
this  agreement?  It  would  be  the  condition 
of  future  loans,  at  banks,  that  the  bctrrower 
should  pay  the  expense  of  collection,  and. 
perhaps,  the  tax  thereon.     The  brokers  in 


a  stipulation  in  a  mortgage  for  payment  of 
a  certain  amount  as  attorneys'  fees  in  case 
of  foreclosure  would  not  be  enforced  in  that 
state  in  view  of  its  decisioos  holding  such 
stipulations  invalid,  even  though  it  should 
be  assumed  that  the  mortgage  was  an  Iowa 
contract,  that  the  laws  of  that  state  gov- 
erned its  construction,  and  that  such  stipu- 
lations were  valid  and  enforceable  in  that 
state)  i  Turner  v.  Boger,  120  N.  C.  300,  41) 
<  I..R.A.  eeO,  3a  S.  £.  592  (trust  deed); 
State  use  of  Fund  Comrs.  v.  Taylor,  10 
Ohio,  378  (stipulation  in  warrant  of  attor- 
ney to  confess  judgment  for  a  certain  addi- 
tional amount  as  attornevs'  fees)  ;  Shelton 
V.  Gill,  11  Ohio,  417  (same)  ;  Oregon  cases, 
infra;  Rendey  v.  Townseod,  109  U.  8.  065, 
27  L.  ed.  1065,  3  Sup.  Ct.  Rep.  482  (hold- 
ing stipulation  in  mortgage  for  $100  attor- 
ney's fee  invalid  under  laws  of  Michigan)  ; 
Dodge  v.  Tulleys;  144  U.  S.  451,  36  L.  ed. 
501,  12  Sup.  Ct.  Rep.  728  (holding  stipu- 
lation in  trust  deed  for  fee  of  SI, 000  unen- 
forceable under  laws  of  Nebraska )  ;  Vitri- 
fled  Paving  &  Pressed  Bricli  Co.  v.  Snead  ft 
Co.  Iron  Works.  5  C.  C.  A.  418,  12  U.  8. 
App.  336,  56  Fed.  64  (similar  holdine  as 
to   stipulation    in   mortgage   for   fee   of   10 


It). 


In  Oregon,  while  a  stipulation  in  a  note 
for  the  payment  of  reasonable  attorneys' 
fees  in  case  action  is  instituted  to  collect 
the  note  is  valid  (Peyser  v.  Cole,  11  Or. 
39,  50  Am,  Rep.  451,  4  Pac.  520).  it  is 
held  that  no  allowance  will  be  made  for 
attorneys'  fees  where  the  parties  stipulate 
for  payment  of  a  deflnite  per  cent;  that 
the  court  will  not  inquire  into  its  reas 
bleneSB  and  allow  a  reasonable  amount,  if 
it  considers  the  spccilied  amount  unreasona- 
ble. Balfour  v.  Davis,  14  Or.  47,  12  Pac. 
89:  Kimball  v.  Moir,  13  Or.  427,  15  Pac. 
669;  T^vens  v.  Briggs,  21  Or.  333,  14  L.B,A. 
188,  2S  Pac.  15.  In  the  Kimball  Case  it 
is  said  that  it  a  party  wishes  to  indemnify 
himself  for  attorneys'  fees  in  case  of  suit 
upon  a  note,  he  may  do  bo  by  providing 
therein  tor  a  reasonable  attorney's  fee,  but 
that  it  is  not  practicable  Dor  consistent 
with  sound  public  policy  to  allow  parties 
at  the  inception  of  a  transaction  to  det«r- 
>.R.A.I915B. 


the  amount  of  attorneys'  fees  to  tie 
paid  in  ease  of  default,  it  being  impossible 
for  them  to  know  the  extent  or  value  of 
he  services  t«  be  rendered,  and  the  amount 

Ivays  being  placed  at  the  highest  possible 
limit;  that  some  authorities  hold  that  the 
fixed  is  to  be  regarded  as  a  penalty, 
from  which  the  court  may  vary  according 
the  circumsisnces,  but  that  this  is  not 
the  nature  of  the  transaction  nor  the  inten- 
of  the  parties,  it  being  a  liquidated 
to  be  paid  at  all  events  if  suit  is 
brouglit.  In  the  Balfour  Case  it  was  sug- 
gested that  if  the  court  inquired  into  the 
reasonahienesa  of  the  specified  amount  and 
reduced  it,  if  necessary,  to  such  amount  as 
it  deemed  reasonable,  this  would  be  In 
effect  making  a  new  contract  for  the  par- 
ties, and  in  the  Levens  Case  it  was  said 
that,  had  the  note  provided  for  a  reasonable 
attorney's  fee  to  be  ascertained  by  the 
court,  there  would  have  been  no  legal  objec- 
tion thereto,  but  that  where  the  parties 
stipulate  for  an  oppressive  and  unconscion- 
able amount,  no  court  ought  to  enforce  it; 
and  because  that  method  had  grown  into  an 
oppressive  sbuse,  and  the  courts  were  being 
used  to  make  it  effectual,  it  was  thought 
best  in  that  state  to  announce  the  rule  that 
no  attorney's  fee  would  be  allowed  by  the 
courts  if  the  amount  thereof  was  specified 
in  the  contract. 

In  regard  to  the  Oregon  rule,  it  was  said 
in  Commercial  Nat.  Bank  v.  Davidson.  18 
Or.  57,  22  Pac.  517,  that  "it  may  be  claimed 
with  apparent  reason  that  where  the  par- 
ties fix  a  just  and  fair  amount  for  collect- 
ing tlie  note,  that  the  court  should  allow 
it.  But  it  is  not  consistent  with  publie 
policy  to  permit  parties  to  agree  upon  such 
amount.  They  do  not  stand  upon  an  equal- 
ity of  footing;"  and  the  sanctioning  of 
agreements   to   pay   a   deflnite  i — 


The  Oregon  rule  that,  while  a  stipulation 
in  a  note  for  payment  of  reasonable  attor- 
neys' fees  is  valid,  such  a  stipulation  for 
payment  of  a  definite  sum  is  invalid,  was 
applied  in  Commercial  Nat.  Bank  v.  David- 


WEST  VIRGISIA  SUPREME  COURT  OF  APPEALS. 


this  state  would  bold  a  general  jubilee;  and 
aa  their  sense  of  morality  and  law  ubusIIjt 
eipanda  with  thuir  hopes  of  gain,  in  pro- 
portion to  tlie  borrower's  necessity,  thev 
would  find,  probably,  additional  items  of 
costs,  as  the  means  of  a  legalized  extortion 
upon  their   loans." 

In  Witlierspoon  v.  Musselmsn,  14  Bush, 
214,  29  An.  Rep.  404.  the  court  held  as 
follows:  "Agreement  to  pay  a  reasonable 
attorney's  fee,  in  the  body  of  a  promissory 
note,  if  it  is  'collected  by  suit,'  in  absolute- 
ly void;  it  is  contrary  to  the  policy  of  our 
laws, — it  is  an  agreement  to  pay  a  penalty, 
tends  to  the  opprcaaion  of  the  debtor,  and 
to  encourage  litigation." 

The  decisions  upholding  such  contracts 
themselves    disclose    the    abuses    indicated. 

son,  supra,  to  a  stipulation  in  a  note  for 
payment  of  10  per  cent  as  cost  of  collection 
in  case  the  note  was  not  paid  at  maturity, 
•0  as  to  render  such  a  stipulation  invalid 
and  unenforceable  in  Oregon,  even  though  it 
was  valid  in  the  state  where  the  note  was 
executed. 

A  stipulation  in  a  mortgage  to  pay  the 
principal  and  intereet  and  the  costs  in  case 
of  foreclosure,  and  also  "$50  as  liquidated 
damages  for  the  foreclosure,"  was  held  void 
in  Foote  v.  Sprague,  13  Kan.  l.iS,  as  to  the 
provision  for  liquidated  damages;  and  it 
was  therefore  held  error  to  render  judg- 
ment under  this  provision  for  $50  attor- 
neys' feee.  The  ground  of  the  decision,  how 
ever,  was  not  that  the  stipulation  was 
invalid  because  it  was  for  attorneys'  fees, 
but  because  it  did  not  appear  whether  the 
peyment  was  for  something  legal  or  illegal. 

See  also  Fidelity  Trust  t  S.  V.  Co.  v- 
Ryan,  109  Ky.  240,  58  S.  W.  610,  where  an 
agreement  to  pay  an  attorney's  fee  of  $300, 
in  addition  to  future  interest,  in  considera- 
tion that  the  creditor  would  suspend  execU' 
tion  on  his  judgment  for  six  months,  was 
held  usurious;  end  Toole  v.  Stephen,  4 
Leigh,  581,  which  is  sufficiently  set  ov' 
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Altiiough  there  are  several  decisions  to 
the  contrary  (see  III.  b,  4,  infra),  it  is  now 
the  geDeml  rule  that  a  stipulation  in  a 
note  or  mortgage  for  payment  of  a  specific 
amount  or  per  cent  as  an  attorney's  fee 
wit]  be  construed  and  enforced  as  a  con- 
tract for  indemnity  only,  and  not  for  pay- 
ment absolutely  of  the  apccihcd  amount. 
The  following  cases  support  the  proposition 
that  while  a  stipulation  in  a  note,  mort- 
gage, or  other  evidence  of  indebtedneaa,  for 
payment  of  a  speciltc  sum  or  per  cent  as 
an  attorney's  fee,  is  valid,  it  is  not  con- 
clusive as  to  the  amount  to  which  the  cred- 
itor is  entitled,  but  the  contract  should  be 
treated  as  one  of  indemnity,  and  the  stipi 
lation  enforced  to  the  extent  of  allowing 
reasonable  attorney's  fee,  or  such  a  tee  i 
L.R.A.1015B. 


Some  of  them  inquire  only  as  to  whether 
the  stipulated  amount  is  reasonable.  This 
permits  the  holder  of  the  paper  to  take 
as  prollt  on  the  transaction  all  he  can  save 
out  of  the  amount  recovered,  and  it  amounts 
to  additional  interest.  Wood  v.  Winship 
Mach.  Co.  83  Ala.  424,  3  Am.  St.  Rep.  764, 
3  So.  767;  Toler  v.  Keiher,  81  Ind.  38?: 
North  Atchison  Bank  v.  Gay,  114  Mo.  203, 
21  S.  W.  479;  First  Nat.  Banli  v.  Larsen, 
60  Wis.  208,  50  Am.  Rep.  305,  19  N.  W. 
87;  Exchange  Bank  v.  Tuttle,  5  N.  M.  427, 
7  L.R.A.  445,  23  Pac.  241 ;  Morgan  v.  Riser, 
105  Ga.  104,  31  S.  E.  4S;  Alexander  v. 
McDow,  108  Cal.  25,  41  Pac.  24.  In  othera 
an  effort  is  made  to  avoid  this  result  by 
treating  the  contract  as  one  of  indemnity 
and  allowing  only  the  actual  expense.    First 

the  creditor  has  contracted  to  pay  or  has 
paid  to  his  attorney,  not  exceeding  the 
peeifled  amount:  Montgomery  v.  Croas- 
fiwait,  90  Ala.  553,  12  L.R.A.  140,  24  Am. 
;t.  Rep.  832,  8  So.  498;  Williams  v.  Flow- 
rs,  90  Ala.  138.  84  Am.  St.  Rep.  772,  7 
lo.  439;  Moran  v.  Gardemeyer,  82  Cal.  66, 
23  Pae.  6  (the  court  saying  that  where  a 
mortgage  provides  for  payment  of  attor- 
neys' fees  on  foreclosure,  it  ia  in  the  dia- 
cretton  of  the  trial  court  to  make  such  an 
Pance  for  fees  as  in  its  judgment  is 
reasonable  and  just,  without  regard  to  the 
amount  or  percentage  specified  in  the  mort' 
gage);  see  also  California  cases  under  V, 
infra;  Florence  Oil  &  Ref.  Co.  v.  Hiawatha 
Gas,  Oil,  k  Ref.  Co,  55  Colo.  378,  135  Pac, 
454;  Broadbent  v,  Brumback,  2  Idaho,  366, 
16  Pac,  555;  Porter  v.  Title  Guaranty  & 
Surety  Co.  17  Idaho,  36^  27  L.R.A.{N.S.) 
Ill,  loe  Pac.  299  (the  rule  being  laid 
down  that  to  allow  an  attorney's  fee  on 
foreclosure,  the  plaintilT  must  prove  that  he 
has  agreed  to  pay  his  attorney  a  stipu- 
lated or  a  reasonable  fee,  and  the  reasona- 
bleness of  the  fee  agreed  upon  or  what  is  » 
reasonable  fee;  and  in  the  absence  of  this 
evidence,  it  was  held  there  could  be  no  re- 
covery of  an  attorney's  fee,  although  Hie 
mortgage  provided  for  a  specified  fee  oo 
foreclosure  ss  a  reasonable  and  proper  fee)  ; 
Henkc  v.  Gunzenhauser,  195  III.  130,  82  N. 
E,  890;  Kennedy  v,  Richardson,  70  Ind, 
524;  GosB  V.  Bowen,  104  Ind.  207,  2  N.  E. 
704;  Rouyer  v.  Miller,  16  Jnd.  App.  519, 
44  N.  E.  61,  45  N.  E.  674  (the  court  saying, 
however,  that  where  the  amount  is  fixed  in 
the  note  this  is  prima  facie  the  sum  recov- 
erable as  attorneya'  feea,  subject  to  be  re- 
duced by  proof  that  it  is  unreasonable,  or 
that  the  plaintiff  has  not  really  incurred  a 
liability  for  that  amount)  ;  White  v.  Lucas, 
46  Iowa.  319;  Campbell  v.  Worman,  58 
Minn.  561,  80  N.  W.  686  (it  being  said 
that  if  such  stipulations  were  not  mere 
agreements  for  indemnity,  they  were  mere- 
ly penal  and  void;  also  that  the  plaintiff 
must  prove  tlie  reasonable  value  of  the 
attornev'a  services)  ;  McAllister's  Appeal, 
59  Pa, '204;  Daly  v.  Maitland,  88  Ps.  384. 
32  Am.  Rep.  457 ;  Warwick  Iron  Co.  v.  Mor- 
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Kat.  Bank  V.  Robinson,  104  T«t.  106,  136 
S.  W.  372;  Dunovant  v.  R.  E.  Stafford  &. 
Co.  30  Tex.  Civ.  App.  33,  81  S.  W.  101. 
These  deelBions  diacloBe  b  futite  effort  on 
the  part  ot  the  courts  to  prevent  abuse  of 
it.  Ab  the  matter  i»  all  in  the  bands  of  the 
creditor  and  his  attomej,  neither  the  debtor 
nor  the  court  can  know  what  fees  are 
actually  paid. 

It  is  hardly  necessarj  to  say  the  legisla- 
ture has  ample  power  to  forbid  such  eon- 
tracts,  in  view  of  the  evils  they  carry  or 
of  which  they  are,  to  say  the  least,  sus- 
ceptible; tor  nobody  is  likely  to  dispute  it. 
Hence  the  inquiry  is  one  of  legislative  in- 
tent only,  and  that  seems  perfectly  clear, 
when  the  statutes  are  considered  in  ihe 
light  of  the  rules  of  interpretation.  Indeed, 


the  non recognition  of  such  an  oppressive 
and  evil  working  contract  reflects  credit 
upon  the  common  law  itself.  In  those 
courts  which  recogniise  it,  liberty  of  con- 
tract and  increased  efficiency  of  negotiable 
paper  as  an  instrumentality  of  commerce 
are  the  principal  grounds  of  justittcation. 
The  statutes  marking  out  inhibitive  public 
policy  are  seldom  mentioned  and  never  ful- 
ly analysed.  The  inquiry  goes  only  to  the 
question  of  usury.  Xo  effort  is  made  to 
escape  the  common-law  inhibition  of  costs 
or  the  limitation  of  statutory  costs, — both 
of  which  are  more  directly  sppUcable  than 
the  usury  statute.  If  these  statutes  have 
the  scope  and  effect  here  claimed,  there  is 
no  such  lilierty  of  contract.  -And,  however 
beneficial  these  contracts  may   be  in   corn- 


ton,  148  Pa,  72,  23  Atl.  IOCS;  Franklin  v. 
Kurtz,  3  Del.  Co.  Rep.  690;  Lesher  v.  Brown, 
3  Del.  Co.  Rep.  69;  Wain  v.  Massey,  7  W. 
N.  C.  312;  Landis  v.  Aldrich,  B  W.  N.  C. 
192;  Reed  v.  Worthington,  9  W.  N.  C.  192; 
Salsburg  v.  Mack,  11  Pa.  Co.  Ct.  408;  Phil- 
adelphia Trust  k  8.  D.  Co.  v.  McDaniel,  2 
Pa..  Co.  Ct.  Rnp.  102;  Weigley  v.  Charlier,  9 
Pa.  Dist.  R.  870;  Scott  v.  Carl,  34  Pa,  Super. 
Ct,  460;  Jarvis  v.  Stoffal,  G4  Pa.  Super.  Ct. 
362;  Matheson  v.  Rogers,  84  8.  C.  458,  66 
S.  E.  1054.  67  S.  E-  476,  19  Ann.  Cas.  1066; 
Coley  V.  Coley,  94  S.  C.  383,  77  S.  E.  49 ; 
Holston  Nat.  Banlc  v.  Wood,  125  Tenn.  B, 
140  S.  W.  31  i  First  Nat.  Bank  v.  Robinson, 
104  Tex.  186,  135  S.  W.  372,  see  also  sub- 
sequent proceedings  in  this  case  in  —  Ten. 
Civ.  App.  — ,  ]3.i  S.  W.  1115:  Lanier  v. 
Jones,  104  Tex.  247,  136  S.  W.  255;  Luzen- 
berg  V,  Bexar  Bldg.  ft  L.  Asso.  9  Tex.  Ci*. 
App.  261,  29  S,  W,  237;  Hammond  v.  Atlee, 
15  Tex.  Civ.  App.  267,  39  S.  W,  600 ;  Duno- 
vant V.  E.  E.  Stafford  ft  Co.  36  Tex.  Civ. 
App.  33,  81  S.  W.  101;  Texas  Land  ft  Ixian 
Co.  V.  Robertson,  38  Tex.  Civ.  .*pp.  521,  85 
B.  W.  1020;  Bolton  v.  G.  C.  Gifford  *  Co. 
48  Tex,  Civ.  App.  140,  ■  TOO  S.  W.  210; 
O'Connell  v.  Hugelv,  48  Tex,  Civ.  App.  456, 
107  S,  W.  151;  First  Nat.  Bank  v.  J.  1. 
Campbell  Co.  52  Tei.  Civ.  App.  445,  114 
8,  W.  887;  Young  v.  State  Bank,  54  Tex. 
Civ.  App.  206,  117  S.  W.  476;  Reed  v,  Tay- 
lor, —  Tex.  Civ.  App.  — ,  129  S.  W.  864; 
Miller  v.  West  Texas  Lumber  Co.  —  Tex. 
Civ.  App.  — ,  131  S.  W-  608;  Hassell  v. 
Steinmann,  —  Tex.  Civ.  App.  — ,  132  S.  W. 
848;  Daniel  v.  Brewton,  —  Tex.  Civ.  App. 
— ,  136  S.  W,  815;  Beckham  v.  Scott.  ~ 
Tex.  Civ.  App.  — ,  J42  S.  W.  80;  Miller  v. 
Laughlin,  —  Tn.  Civ.  App.  — ,  147  S.  W, 
713;  Kalisbury  v.  Stewart,  15  Utah,  308, 
62  Am.  8t.  Rep.  034,  49  Pac.  777;  Utah 
Nat.  Bank  v.  Nelson,  38  Utah,  169,  111 
Pac.  017  (holding  that  plaintiff  could  re- 
cover stipulated  fee  of  10  per  cent  in  note, 
where  its  reasonableness  was  not  contested, 
although  there  was  no  evidence  that  he  had 
agreed  to  pay  that  amount  to  an  attorney)  ; 
First  Nat,  Bank  v.  Larsen,  60  Wis.  206,  50 
Am.  Rep.  365,  19  N,  W.  67;  Burns  t.  Scog- 
^n,  9  Sawy.  73,  IB  Fed.  734;  Chestertonn 
1..R,A.1B15B. 


Bank  V.  Walker,  90  C.  C.  A.  140,  163  Fed. 
510  (decided  under  the  laws  ot  Maryland)  ; 
Mechanics'  American  Nat.  Bank  v.  Coleman, 
122  C.  C.  A.  338,  204  Fed.  24  (it  being  held 
that  the  plaintiff  must  prove  the  reasonable 
value  of  the  attorney's  services). 

In  McAllister's  Appeal,  69  Pa.  204,  the 
court  said :  "It  ought  to  be  considered  as 
Brmly  settled  by  the  former  decisions  of 
this  court,  that  a  creditor,  in  taking  a  se- 
curity from  his  debtor,  whether  mortgage, 
judgment  bond,  or  note,  may  lawfully  in- 
clude a  stipulation  that  in  the  event  of  his 
being  compelled  to  resort  to  legal  proceed- 
ings to  collect  his  debt,  he  shall  be  entitled 
to  recover  also  with  it  the  reasonable  ex- 
penses to  which  he  may  be  subjected,  or  a 
reasonable  sum  or  commission  on  tho 
amount  to  cover  such  expenses; 
nor  do  1  think  that  if  6  per  cent  can  be 
added  for  attorneys'  commissions,  that  it 
follows,  by  any  means,  that  25  or  50  per 
cent  may   be   stipulated   for.  .     .     Un- 

doubtedly H  provision  for  an  unreasonable 
and  extravagant  sum  would  not  only  lie  an 
evasion  of  the  usury  laws,  but  it  could  be 
set  aside  or  reduced  independently  of  those 
laws,  under  the  general  powers  which  courts 
of  equity  .  .  .  exercise  in  regard  to  op- 
pressive terms  imposed  by  the  creditor  on 
the  necessitous  debtor.  .  '.  .  The  commis- 
sion ought  never  to  exceed  5  per  centum, 
and  even  that  should  not  he  allowed  when 
the  suni  collected  is  large." 

However,  in  regard  to  the  above  state- 
ment that  the  commission  for  collection 
ought  never  to  exceed  5  per  cent,  it  was 
said  In  Lesher  v.  Brown,  3  Del.  Co.  Rep. 
60,  that  while  the  statement  was  entitled 
to  great  weight  and  consideration,  it  was 
simply  of  general  application,  and  would 
not  apply  in  special  localities  where  cus- 
tom, the  action  of  the  profession,  or  the 
court  had  established  a  different  rule  in 
relation  to  fees;  and  in  this  cafe  a  stipu- 
lated fee  of  7  per  cent  was  held  not  exces- 
sive, and  was  allowed. 

In  Wilson  v.  tttt,  173  Pa.  2,-)3,  51  Am. 
St.  Rep.  767,  34  Atl.  23,  stipulations  for 
attorneys'  fees  were  said  to  be  for  penal- 
ties, and  their  enforcement  a  matter  witliiu, , 
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mcrce,  it  IB  the  province  ol  tbe  legiilatiire, 
not  tho  courts,  to  legalize  them,  and  thu 
courts  liavc  no  power  to  du  so  in  the  face 
of  a  clearly  manifeated  public  policj  eon- 
demnlng  them. 

Through  al!  the  refinementi  in  argument' 
upon  which  validity  of  this  sort  of  an  argu- 
ment ie  predicated,  the  leader  fee  lit  the 
weight  of  conviction  that  the  real  induce- 
ment to  the  stipulation  is  the  loan  of  the 
money,  not  any  wish  or  deeire  on  the  part 
of  tlic  borrower  to  relieve  the  lender  ol  any 
burden.  It  is  inseparably  conneeted  with 
the  loan,  and  can  have  no  separate  or  dis- 
tinct existence.  It  is  entered  into  to  ob- 
tain Ihc  loan  and  for  no  other  purpose. 
That  being  the  intent  of  the  borrower,  con- 
curred in  by  the  lender,  it  is  diflicult  to  see 


how,  in  |ioint  of  intent  and  purpose,  there 
can  be  any  other  consideration.  Ae  legally 
there  can  be  no  other,  the  indemnity  is  a, 
mere  lienefit  to  the  lender  in  addition  to 
the  interest  for  which  the  law  permits  him 
to  contract. 

In  opposition  to  the  conclusion  here  in- 
dicated and  the  reasoning  upon  which  it  is 
predicated,  certain  early  Virginia  decisions 
are  relied  upon,  one  of  which,  Camptielt  t. 
Shields,  6  Leigh,  517,  holding  a  bond  given 
for  a  past-due  debt,  and  including  a  HUm 
equal  to  5  per  cent  of  tbe  debt  to  cover 
commissions  which  the  creditor  might  b<» 
compelled  to  pay  to  an  agent  for  collection. 
not  to  be  usurious,  apparently  conflicta  with 
it  to  some  extent.  In  the  opinion,  Judge 
Carr  declared  it  lawful  to  charge  a  reason- 


in   the  exe 


the  control  of  th 
its  equitable  powera. 

In  Broadbent  v.  Brumbaci:,  2  Idaho,  3SQ, 
16  Fac.  555,  the  court  said:  "We  think  it 
to  l>e  the  duty  of  a  court  granting  a  decree 
of  foiecloEure,  whenever  tbe  fee  is  con- 
tested, and  in  all  cases  of  default,  to  limit 
the  amount  of  such  fee  to  that  actually 
paid,  or  to  be  paid,  and  in  all  cases  to 
allow  no  more  than  is  reasonaiilc.  .  .  . 
It  may  be  observed  that  the  theory  upon 
which  stipulations  in  mortgages  are  sus- 
tained is  that  the;  provide  for  expenses 
incurred  by  the  plaintilT  in  foreclosure  for 
the  services  of  an  attorney.  If  there  is  no 
attorney,  such  expense  is  not  incurred.  If 
there  is  an  attorney,  the  plaintitT's  expense 
ia  limited  to  the  amount  paid  therefor,  pro- 
vided it  is  reasonable." 

And  in  Matbesoo  v.  Bogers,  S4  S.  C.  4SS, 
45  S.  E.  1064,  19  Ann.  Cas.  lOSe,  where  a 
I  per  cent  attor- 
I  forecloBure,  the  court,  after 
citing  a  number  of  cases  in  that  state  in 
which  contracts  for  specific  amounts  as  at- 
torneys' fees  had  been  enforced  for  Uie 
amount  named,  said;  "It  does  not  follow, 
however,  that  a  contract  for  10  per  cent 
attorneys'  fees,  regard  I  es»  of  the  amount 
involved,  would  be  sustained.  The  true 
rule  deducible  from  the  weight  of  authority 
is  tliat  such  contracts  are  subject  to  the 
control  of  a  court  of  equity,  when  the  cred- 
itor invokes  such  jurisdiction  to  enforce  his 
claim,  and  the  court  will  enforce  the  con- 
tract where  it  is  not  clearly  unreasonable 
and  oppressive.''  In  this  case,  where  the 
amount  of  principal  and  interest  was  over 
«1],0(I0,  it  was  found  that  an  attorney's 
fee  of  10  per  cent  would  be  excessive  and 
oppressive,  and  a  lee  of  only  S300  was  al- 

Also  in  Wilson  Sewing  Mach.  Co.  v.  Mo- 
reno. 8  Sawy.  3,i,  7  Fed.  808,  it  was  said 
that  where  the  fee  is  so  targe  as  to  suggest 
that  it  is  a  mere  device  U)  secure  illegal 
interest,  the  court  will  be  slow  to  enforce 
its  payment,  and  probably  upon  elie^ht  addi' 
tional  evidence  to  that  effect  would  refuse 
to  allow  it,  or  reduce  it  to  a  reasonable  sum. 

Id  Coley  v.  Coiey,  04  S.  C.  383,  77  S.  E, 
L.R.A.191,1B. 


49,  the  court  regarded  it  as  proper  foi 
equity  to  relieve  against  a  stipulation  for 
an  excessive  attorney's  fee,  especially  in 
view  of  the  fact  that  attorneys  are  ofDcers 
nf  the  court,  sustaining  a  relation  of  trust 
to  the  public,  and  that  the  contract  for 
attorneys'  fees  should  be  considered  as  af- 
fecting only  the  attorney,  and  not  the  cred- 

The  Texas  decisions  in  the  court  of  civil 
appeals  were  conUicting  as  to  whether  it 
was  necessary  for  tlie  plaintifl  to  prove 
what  would  be  a  reasonable  attorney  s  fee 
or  what  was  the  amount  for  which  he  had 
become    liable,    or    whether.    Without   such 

(I root,  the  stipulated  amount  should  be  al' 
owed  on  the  ground  that  it  was  prima 
facie  reasonable.  The  matter  waa,  however, 
finally  settled  in  the  cases  of  First  Nat. 
Bank  v.  Robinson,  104  Tex.  166,  135  S.  W. 
372,  and  Lanier  v.  Jones,  3  04  Tex.  247,  138 
S.  W.  255,  where  it  was  held  that  in  ac- 
tions on  notes  containing  stipulations  for 
payment  of  10  per  cent  attorneys'  fees,  it 
was  not  error  to  render  judgment  for  tho 
stipulated  fee,  even  though  there  was  no 
proof  that  the  plajntiff  bad  agreed  to  pay 
his  attorney  that  amount,  or  that  the  stipu- 
lated fee  was  only  reasonable  compensation, 
in  the  absence  of  allegation  or  proof  that 
the  stipulated  fee  was  unreasonable.  Fol- 
lowing these  cases  is  Brown  v.  Gatewood, 
—  Tex,  Civ.  App.  — ,  150  S.  W.  950.  It 
was  not,  however,  decided  whether  this  rule 
should  apply  where  the  bolder  of  the  note 
hsd  in  fact  agreed  with  his  attorney  for  « 
less  sum  than  that  stipulated,  or  whether 
relief  would  be  granted  in  case  it  was 
shown  the  stipulated  fee  was  unreasonable. 
It  has  been  held  proper  to  allow  a  stipu- 
lated attorney's  fee  of  10  per  cent,  as  pro- 
a   note,   where   the   plaintiff   had 


Tex.  Civ.  App.  530,  53  S.  W.  83;  Tomlinsoik 
V.  Drought,  —  Tex.  Civ.  App.  — ,  27  S.  W 
262;  Rutherford  v.  Gaines,  103  Tex.  263, 
126  S.  W.  Zei.  tbe  court  holding  in  the 
latter  case  that  it  was  immaterial  that  the 
plaintiff  had  not  become  personally  liable 
for  the  fee,  but  had  only  af^reed  to  pay  bia 
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able  ooramiasian  for  trouble  and  expense. 
The  defense  was  usury  and  had  for  its 
purpose  the  defeat  of  the  entire  debt,  under 
the  statute  forfeiting  the  whole  debt  for  the 
offense  of  usury.  As  the  statute  was  ao 
highly  penal,  it  was  perfectly  natural  for 
the  court  to  struggle  against  the  establish- 
ment of  the  offense,  and,  to  that  end,  give 
the  statute  a  strict  construction,  under  the 
ntle  requiring  it  in  the  case  of  a  penal 
statute.  No  reference  was  made  to  the  stat- 
ute limiting  costs,  and  much  stress  was  laid 
upon  the  question  of  intent.  Our  statute 
against  usury  is  not  penal.  Forfeiting  only 
the  interest  in  excess  of  the  legal  rate,  it 
is  purely  remedial  and  fails  under  the  rule 
of  liberal  construction.  Had  Judge  Carr 
been  deciding  the  case  under  it,  his  opinion 


might,  and  likely  would,  have  pursued  an 
entirely  different  course  and  led  to  an  op- 
posite conclusion,  lie  founded  his  conclu- 
sion In  part  on  Stratton  v.  Mutual  Assur- 
ance Soc.  6  Hand.  (Vb.)  22,  involving  the 
collection  of  a  penalty  of  7J  per  cent  im- 
posed upon  a  delinquent  memher  of  a  fire 
insurance  society,  by  one  of  its  by-taws.  Of 
course,  there  was  no  semblance  of  usury  in 
that,  for  there  was  no  loan  of  money,  nor 
any  debt  other  than  that  incident  to  mem- 
bership in  the  society,  which  included  the 
percentage  for  delinquenCT.  Greenbow  v, 
Boelt,  6  Mnnf.  283,  was  a 'case  of  the  same 
kind.  In  Pollard  v.  Baylor,  6  Munf.  433, 
there  was  involved  a  commission  on  a  con- 
tract for  the  sale  of  tobacco,  which  contract, 
the  court  said,  the  debtor  could  mal(e  with 


attorney  the  stipulated  amount  in  case  it 
was  collected  out  of  the  land,  the  note 
being  given  for  the  purchase  price  of  land. 

And  if  the  holder  of  a  note  containing 
a  stipulation  for  payment  of  a  certain  sum 
aa  attorneys'  fees  contracts  in  good  faith 
with  his  attorney  for  payment  of  that  aura, 
it  has  been  held  that  the  maker  of  the  note 
cannot  defeat  recovery  of  the  stipulated 
fees  oD  the  ground  that  they  are  unreasona- 
ble. Dunovant  v.  R;  E.  Stafford  k  Co.  36 
Twt.  Civ.  App.  33,  8]  S.  W.  101;  Robertson 
v.  Holman,  36  Tex.  Civ.  App.  31,  81  S.  W. 
326;  First  Nat.  Banlt  v.  J.  I.  Campbell  Co. 
62  Tex.  Civ.  App.  44.'i,  114  S.  W.  887;  Mos- 
teller  v.  Astin,  —  Tex.  Civ.  App.  — ,  129 
S.  W.  1137,  see  atso  subsequent  proceedings 
in  this  case  in  —  Tex.  Civ.  App.  — .  14* 
S.  W.  701,  and  —  Tex.  Civ.  App.  — ,  152 
8.  W.  405;  Hassell  v.  Steinmann,  —  Tex. 
Civ.  App.  — ,  132  S.  W.  948;  Franta  v. 
Masterson,  —  Tex.  Civ.  App.  — ,  133  S.  W. 
740. 

In  Frantz  v.  MasterDon.  supra,  where  it 
appeared  that  the  plaintiff  had  made  an 
absolute  agreement  with  liis  attorney  for 
10  per  cent  of  the  judgment  recovered  as  an 
attorney's  fee,  it  was  held  that  the  plaintiff 
was  entitled  to  recover  the  10  per  cent  fee 
stipulated  in  the  note,  although  it  waa 
found  that  a  reasonable  fee  would  be  only 
$3,000,  while  the  tee  of  10  per  cent  amount- 
ed to  over  !i«20.000. 

In  Luionberg  v.  Bexar  Bldg.  &  L.  As«o. 
!>  Tex.  Civ.  App.  281,  29  S.  W.  237.  where 
it  appeared  that  in  case  of  recovery  of  a 
stipulated  attorney's  fee  of  10  per  cent  only 
part  of  the  amount  recovered  would  be  paid 
to  the  attorney,  but  it  did  not  appear  what 
part  he  would  receive,  it  was  held  there 
could  be  no  recovery  of  attorneys'  fees,  as 
the  contract  between  the  holder  of  the  note 
and  his  attorney  inured  to  the  benefit  of 
the  mailer  of  the  note,  and  limited  the 
amount  of  recovery  on  account  of  attorneys' 
fees.  .  The  note  In  this  case  bore  interest  ai 
the  rate  of  12  per  cent,  and  it  was  said  that 
any  other  view  would  permit  the  holder  to 
recover  a  greater  compensation  for  the  de- 
tention of  money  than  the  law  permitted. 

And  in  Hammond  v.  Atlce,  IS  Tex.  Civ. 
L.R^.1915B. 


App.  267,  39  S.  W.  600,  where  a  receiver 
made  a  contract  with  an  attorney  that  the 
latter  should  prosecute  claims  owing  to  ths 
estate  for  one  half  of  the  10  per  cent  at- 
torneys* fees  stipulated  for  in  the  claims, 
it  was  held  that  this  agreement  inured  to 
the  benefit  of  the  debtors,  and  was  available 
to  them  as  a  defense  pro  tanio,  so  that  111 
an  action  on  the  obligation  the  estate  waa 
held  entitled  to  recover  only  5  per  cent 
attorneys'  fees. 

So  in  Kennedy  v.  Richardson,  TO  lod. 
S24,  it  was  held  to  be  a  good  defense  to  a 
claim  by  the  plaintitF  in  a  foreclosure  ac- 
tion, to  recover  6  per  cent  attorneys'  fees, 
that  he  had  contracted  with  his  attorneys 
for  a  smaller  sum.  which  only  he  was  enti- 
tled to  recover.  The  court  said  that,  as  the 
contract  was  one  of  indemnity  only,  the 
holder  could  not  recover  any  larger  sum 
than  would  be  suOicient  to  indemnify  him, 
and  if  be  agreed  with  iiis  attorneys  for 
smaller  fees  than  were  stipulated  for,  such 
agreement  would  inure  to  the  benefit  of  the 
maker  of  the  contract,  and  would  limit  thp 
amount  of  the  holder's  recovery  on  account 
of  attorneys'  fees. 

The  rule  was  laid  down  in  Henke  v.  Gun- 
zenhauser,  195  111.  130,  62  N.  E.  806,  that 
if  there  is  an  agreement  to  pay  a  certain 
amount  as  attorneys'  fees,  that  amount  lim- 
its the  allowance  and  it  cannot  be  in- 
creased, though   if  unreasonable  it  may  be 

As  opposed  to  the  views  shove  indicated, 
see,  however,  Merchants'  Nat.  Bank  v, 
Sevier,  14  Fed.  662.  where  the  court,  in 
holding  invalid  a  stipulation  in  a  note  for 
payment  of  )0  per  cent  attorneys'  fees  in 
case  of  collection  by  suit,  said :  "The  sug- 
gestion of  some  of  the  courts  which  main- 
tain the  validity  of  such  a  provision,  that 
the  fee  stipulated  for  must  be  reasonable  in 
amount,  and  that  the  court  should  reduce 
it  when  in  its  opinion  it  is  excessive,  only 
proves  the  unsoundness  of  the  doctrine. 
For  if  the  parties  can  lawfully  stipulate  for 
the  payment  of  an  attorney's  fee  in  addi- 
tion to  the  principal  and  interest  of  the 
debt,  and  the  costs  and  feea  allowed  by  law, 
then  they  can  agree  upon  the  amount  of  ths    ' 
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the  creditor  «nd  entitle  liim  to  comirii«HiaiiH 
OS  well  as  tlie  debt,  and,  besides,  as  in  th« 
case  of  Campbell  v.  Shields,  the  debt  had 
been  previously  made  and  was  free  from  the 
suspicion  of  usury  when  made,  sod  the 
court  said,  a  debt  valid  in  itt<  inception  could 
not  be  vitiated  bj  a.  subsequent  usurious 
transaction.  lu  neither  case  wna  tlie  ques- 
tion at  issue  the  coUection  of  the  commis- 
sEon.  In  Pollard  v.  Bailor,  tlie  purpose  of 
the  plea  was  to  invalidate  a.  deed  in  an  ac- 
tion of  ejectment,  and,  in  the  other,  to  escape 
payment  of  the  wliole  debt,  and  the  commia- 
Bions  were  only  collateraliy  involved  by 
efforts  to  accomplish  vastly  larger  purposes 
than  relief  from  tlie  commisaion  contracts. 
The  Virginia  court  has  not  acknowledged 
these  deciaions  as  binding  it  in  the  disposi- 


tion of  tlie  question  here  presented.  In  ita 
later  deciaions,  it  has  uniformly  held  stipu- 
lations for  expenses  of  collection  void  as  be- 
ing inhibited  by  public  policy.  Fields  v. 
Fields,  105  Va.  714,  54  S.  E.  888;  Rixey  v. 
Pearre  Bros.  89  Va.  113,  15  S.  E.  498;  Ron- 
ald V.  Bank  of  Princeton,  90  Va.  813,  20 
S.  E.  780.  Moreover,  the  principle  here  de- 
clared was  enunciated  and  applied  in  Toole 
V.  Stephen,  4  Leigh,  581.  There  a  note  giv- 
en by  a  debtor  to  the  attorney  of  a  bank 
for  part  of  bis  commission  for  reducing  its 
claim  for  judgment  was  declared  usurious. 
This  com  mission  differed  froni  those  in- 
volved in  Pollard  v.  Baylor  and  Campbell  v. 
Shields  in  this  only,  that  it  had  been  eanled, 
ivhile  the  other  had  not.  It  was  not  payable 
to   the   creditor,   but   to   the   attorney   who 


fee,  and  the  court  has  no  more  potrer  over 
sneh  ft  contract  than  it  has  over  any  other 
contract  entered  into  between  parties  capa- 
ble of  contracting." 

And  in  Vosburgh  v.  Lay,  46  Mich.  455,  8 
N.  W.  91,  where  a  stipulation  in  a  mort- 
gage for  £50  attorneys  fees  on  foreclosure 
was  held  invalid,  it  was  said  that  courts 
•re  not  vested  with  authority  to  draw  a 
line  and  decide  that  the  fee  specified  in  one 
mortgage  is  proper  and  its  payment  com- 
pulsory, and  that  the  fee  contained  in  an- 
other is  excessive  and  its  payment  voidable; 
that  neither  is  there  any  criterion  in  law 
for  apportioning  the  sums  expressed  to  the 
service  rendered,  and  if  the  payment  of  $50 
can  be  made  imperative  br  expressiag  it  in 
the  mortgage  as  a  fee  for  future  service 
under  the  power  of  sale,  however  slight,  it 
would  follow  that  payment  of  $500  could 
also  be  made  imperative  in  the  same  way 
and  on  the  same  principle. 


Although,  as  indicated  in  the  last  subdi- 
vision, it  is  now  generally  held  that  a  stipu' 
latioQ  for  a  specific  amount  as  an  attor- 
ney's fee  will  be  treated  as  valid  only  to 
the  extent  of  permitting  recovery  of  a  rea- 
sonable fee,  or  of  the  fee  paid  or  agreed  to 
be  paid  to  the  attorney,  there  are  a  few 
decisions  to  the  contrary  (several  of  which 
have  been  in  efTect  overruled),  holding  that 
such  stipnlations  should  be  deemed  con- 
tracts for  liquidated  damages  and  the  speci- 
fied amounts  allowed,  apparently  without 
regard  to  their  reasonableness  or  to  the 
amount  that  was  in  fact  paid  the  attorney. 
To  this  effect  are  Robinson  v.  Loomis.  51 
Pa.  78.  and  Sturifis  Nat.  Bank  v.  Smith,  Q 
Tex.  Civ.  App.  540,  30  S.  W.  678.  In  the 
former  case  it  was  held  that  an  inatmction 
was  properly  refused  that  the  plalntilT  was 
not  entitled  to  recover  the  stipulated  attor- 
neys' fees  of  6  per  cent,  but  only  his  actual 
legal  expenses;  and  in  the  latter  case  the 
court  said  it  would  not  affect  the  legality 
of  tlie  demands  for  the  stipulated  fees  of 
]0  per  cent,  if  it  were  true,  as  alleged,  that 
L.R.A.19151t. 


the  provision  was  inserted  in  the  note  for 
the  sole  benefit  of  the  plaintiff  (the  payee), 
and  not  with  any  purpose  of  paying  that 
amount  to  an  attorney;  and  that  if  the 
plaintiff  could  and  did  obtain  ihe  servlcea 
of  an  attorney  free,  that  fact  would  not 
relieve  the  defendant  of  hie  ohligatioD. 
Theae  cases  have,  however,  been  in  effect 
overruled,  the  former  by  the  case  of  Daly 
V.  Maitland,  88  Pa.  384,  32  Am.  Rep.  457, 
holding  that  a  stipulation  for  payment  of  a 
certain  per  cent  of  the  attorneys'  fees 
would  be  enforced  only  to  the  extent  of 
allowing  a  reasonable  fee  not  exceeding  that 
agreed  upon;  and  the  latter  case  by  the 
Texas  decisions  set  out  in  the  previous  sub- 
division. See  particularly  Dunovant  v.  R. 
E.  Stafford  &  Co.  38  Tex.  Civ.  App.  331. 
81  S.  \V.  101. 

In  Mclnlire  v.  Cagley,  37  Iowa,  676,  a 
stipulation  in  a  note  for  payment  of  an 
attorney's  fee  of  10  per  cent  if  the  note 
should  be  collected  by  suit  was  construed 
as  a  provision  for  liquidated  damages,  and 
not  for  a  penalty,  the  position  of  the  lower 
court  being  held  untenable,  that  the  stipu- 
lation provided  for  a  penalty  to  cover  the 
expense  of  collecting  the  note  by  action, 
and  was  therefore  recoverable  only  to  the 
extent  of  such  actual  expense,  which  must 
be  shown  by  evidence.  It  was  said  that  tile 
sum  agreed  upon  would  not  be  treated  as  a. 
penalty  unless  it  was  so  obviously  excessive 
and  disproportionate  to  rational  expecta- 
tion of  injury  as  to  make  it  clear  that  the 
principle  of  compensation  was  wholly  disre- 
garded; that  as  the  extent  of  the  injury  in 
this  regard  was  uncertain,  the  parties 
might  in  advance  agree  upon  a  sum  which 
would  probably  cover  it,  although  if  the 
agreement  was  resorted  to  as  a  cloak  for 
usury,  it  would  be  treated  as  any  other 
usurious  contract. 

And  in  Renshaw  v.  Richards,  30  La.  Ann. 
398,  a  stipulation  in  a  mortgage  to  pay  all 
attorneys'  fees,  costs,  and  expenses  incurred 
by  the  holder  of  the  mortgage  in  case  of 
nonpayment  at  maturity,  "said  attorneys' 
fees,  however,  to  be  fiveil  at  5  per  cent  on 
the  amount  so  in  suit,"  was  held  to  be  a 
fixed  obligation  by  the  mortgagor  to  pay  E 
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had  rendered  the  service.  KercrtholesB  the 
court  refused  enforcement  of  the  contr&ct 
to  p&y  it.  This  was,  in  nubstance  and  effect, 
%  declaration  of  Rant  of  consideration.  Mad 
the  commissioas  only  been  involved  in  the 
other  two  caaea,  they  would  probably  have 
met  a  like  fate.  K.  S.  Ogleaby  Co.  v.  Bank 
of  New  York,  114  Va.  663,  77  S.  E.  168, 
decided  by  the  Virginia  court,  involves  no 
departure  from  the  law  as  declared  in  Kixey 
T.  Pearre  Bros,  and  other  later  cases.  It  up- 
held the  stipulation  under  the  laws  of  New 
York,  holding  the  contract  to  be  governed  in 
respect  of  its  performance  by  the  laws  of 
New  York.  The  last  point  of  the  syllabus 
reads:  "A  contract  valid  at  place  of  per- 
formance, another  state,  will  be  enforced  in 
Virginia,   though   a   similar   contract   made 


and  to  be  performed  in  Virginia  would  not 
be  upheld." 

In  this  etate,  aa  has  been  indicated,  the 
law  upon  the  subject  has  baen  regarded  as 
settled  beyond  question  or  doubt.  Our  de- 
cisions do  not  disclose  a  single  case  in  nhich 
recovery  has  been  sought  on  audi  an  agree- 
ment. Xo  effort  has  ever  been  made  here 
to  establish  its  validity.  In  all  the  states 
in  which  it  has  been  upheld,  the  reports 
abound  with  decisions  involving  such  con- 
tracts. In  the  reports  of  the  courts  of  oth- 
er states  in  which  it  is  condemned  appear 
many  instances  of  eflort  to  legalize  it,  as  in 
Michigan,  North  Carolina,  Arkansaa,  and 
Virginia.  A  thorough  and  general  convic- 
tion on  the  part  of  members  of  the  profes- 
sion gainst  its  validity  has  restrained  then) 


per  cent  attorneys'  fees  absolutely,  without 
reference  to  any  contract  that  the  mort- 
gagee or  holder  might  make  with  his  attor- 
ney or  to  the  amount  that  might  actually 
be  paid  to  the  attomev. 

To  the  same  eftect  is  First  Nat.  Bank  v. 
Mayer,  129  La.  981,  57  So.  308,  where  a 
stipulation  in  a  note  for  10  per  cent  attor- 
neys' fees  if  the  note  was  placed  in  the 
hands  of  an  attorney  for  collection  was  held 
to  be  a  contract  for  liquidated  damages,  and 
not  merelv  an  agreement  to  pay  whatever 
expense  the  plaintiff  might  abow  was  in- 
curred by  him  for  attorneys'  fees;  so  that 
it  was  held  not  necessary,  to  entitle  plain- 
tiff to  recover  the  stipulated  fees,  for  him 
to  prove  that  he  had  incurred  any  expense 
for  attorneys'  fees. 


a.  Suntaintng  valtdittf. 

Tn  Bank  of  British  N.  A.  v.  Ellis,  fi 
Sawy.  102,  2  Fed.  44,  it  is  said:  "A  stipu- 
lation in  a  negotiahle  instrument  for  an 
attorney's  fee,  which  in  effect  provides  for 
the  payment  of  certain  expenses  of  collec- 
tion in  case  the  same  is  not  paid  without 
suit,  so  far  gives  security  and  currency  to 
such  instrument,  and  is  therefore  to  be  re- 
garded with  faror.  ss  being  a  just  and  con- 
vpnient  means  of  promoting  the  general 
object  and  utility  of  the  same." 

And  in  Bowie  v.  Hall.  69  Md.  4.13,  1 
L.R.A.  546,  9  Am.  St.  Rep.  433,  16  Atl.  04, 
an  action  on  a  note  containing  a  stipula- 
tion for  payment  of  atl  costs  or  expenses 
of  collection,  including  attorneys'  fees,  the 
court  said:  "But  even  if  the  question  were 
a  new  one,  we  can  discover  no  ground  what- 
ever upon  which  to  declare  such  a  contract 
void.  In  the  case  before  us  the  interest  on 
the  sum  lent  np  to  the  maturity  of  tlie  note 
is  lens  than  half  the  most  reasonable  com- 
missions the  lender  will  have  to  pay  an 
attorney  for  collecting  it,  by  suit  or  other- 
wise, 80  that  by  default  of  the  borrower  be 
would  lose  all  the  interest  and  part  of  th* 
L.R-A.lfll5B. 


principal.  What  possible  abjection  can 
there  be  in  allowing  parties  to  contract 
against  a  result  like  thatl  In  our  judg- 
ment such  contracts  violate  no  principle  of 
law  or  public  policy.  It  seems  to  us  sim- 
ply a  stipulation  intended  to  secure  punc- 
tuality in  the  performance  of  the  contract, 
and  as  such  contains  no  element  of  oppres- 
sion to  the  borrower.  Its  toidency  in  fact 
is  to  help  him  to  borrow  at  a  less  rate  of 
interest,  as  punctuality  in  payment  is  usu- 
ally taken  into  consideration  in  fixing  the 

Also  in  Huling  v.  Drexell,  1  Watts,  126, 
the  court,  in  upholding  a  stipulatioo  in  a 
mortgage  for  payment  of  all  costs,  charges. 
and  expenses  of  every  kind  which  the  mort- 
gagee might  sustain  by  reason  of  default  in 
payment  of  the  debt,  said  that  the  contract 
was  advantageous  to  the  borrower  and  to 
the  lender;  nor  was  there  the  slightest  pre- 
tense to  say  that  it  was  intended  as  a  cover 
to  usury:  such  stipulations  enabled  borrow- 
ers to  obtain  money  at  a  less  rate  of  inter- 
est, as  punctuality  in  payment  is  taken  into 
consideration  in  fixing  the  rate  of  the  loan, 
and  a  failure  to  pay  does  not  give  the  len- 
der anything  additional,  but  on  the  con- 
trary the  probability  is  he  will  not  bo 
reimbursed    the    expenses    which    he    may 

In  upholding  the  validity  of  a  stipulation 
in  a  mortgage  for  payment  of  10  per  cent 
attorneys'  fees  on  recovery  of  judgment  on 
the  note,  it  was  said  by  Justice  Brewer,  in 
Tholen  V.  Duffy,  7  Kan.  405,  r^arding  the 
stipulation:  "It  does  not  violate  the  usury 
law,  because  it  is  no  stipulation  to  pay  for 
the  use  of  the  money  borrowed,  hut  only  an 
agreement  to  compensate  the  mortgagee  for 
the  expenses  of  compelling  the  mortgagor  to 
perform  bis  contract.  .  .  .  Nor  is  it 
against  public  policy  that  the  expense  of  a 
litigation  should  be  borne  by  the  party 
whose  breach  of  bis  contract  necessitates 
such  litigation.  On  the  contrary,  it  ac- 
cords fully  with  the  soundest  principles." 

"The  eijuity  of  such  a  stipulation  [for 
payment  of  5  per  cent  attorneys'  fees  in 
case  of  collection  of  the  debt  by  suit]  is 
obvious;    it  secures   to   the   lender  nothing 
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from  presenting  the  question,  and  founds- 1 
tion  for  this  impreaeion  appears  in  the 
judicial  declaration  of  invalidity  of  con- 
tracts not  usurious  at  all,  but  tending  to 
usury,  and  because  they  have  such  tendency. 
A  contract  for  compound  interest  is  de' 
dared  to  be  void  and  unenforceable  because 
of  such  tendency,  although  it  is  admittedly 
not  usurious  in  law  or  [act.  In  Childcrs 
V.  Deane,  4  Hand.  (Va.)  408,  Judge  Carr 
said:  "But  an  agreement  made  at  the  time 
of  the  loan,  that  at  the  end  of  the  year  in- 
terest shall  become  principal,  will  not  he 
allowed:  not  that  it  is  usury  and  will  render 
the  contract  illegal  and  void,  hut  because 
the  chancery  considers  it  hard  and  oppres- 
sive and  t^iding  to  usury." 

So  this  court  has  uniformly  held.     Qenia 


V.  Ingersoll,  11  W.  Va.  549;  Hurst  v.  Uit«, 
20  W.  Va.  183;  Boggess  v.  Goff,  47  W.  Va. 

130,  34  S.  E.  741.  Here  is  an  instance  in 
which  a  contract  not  forbidden  hj  any  stat- 
ute is  held  void  because  of  its  mere  tend- 
ency to  usury,  and  liberty  of  contract, 
accorded  by  the  common  law,  denied  and  re- 
strained by  the  public  policy  of  the  state. 
On  the  same  principle,  the  uniformly  ad- 
mitted usurious  tendency  of  the  stipulation 
for  attorneys'  fees  condeiDns  it,  although, 
in  the  absence  of  a  detuned  public  policy, 
it  seems  to  fall  within  the  power  of  indi- 
viduals to  make  contracts. 

The  negotiable  instruments  law  (chapter 
81,  Acts  of  1007;  chapter  98A  of  the  Code) 
has  not  altered  this  policy.  Negotiability 
of  paper  is  one  thing,  and  the  policy  of  the 


more  than  the  legal  rate  of  interest  stipu- 
lated for  the  use  of  his  money.  It  does  not 
inure  to  his  benefit,  but  is  allowed  as  com- 
pensation for  professional  scrvicee  required 
to  enforce  the  payment  of  the  debt  by  suit. 
Had  the  defendant  performed  punctually 
his  obligations  as  he  had  stipulated  in  the 
contract,  it  is  certain  that  he  would  have 
had  no  just  cause  of  complaint,"  Race 
T.  Bruen,   11   !.«.  Ann.   34. 

"Contracts  for  the  payment  of  attorneys' 
fees  are  only  upheld  upon  the  ground  that 
they  are  reasonable  indemnity  against  loss 
actually  and  necessarily  inturred  hy  the 
failure  of  the  payor."  Shoup  v,  Snepp,  22 
Ind.  App.  30,  53  N.  E.  189, 


Usury. 

As  to  whether  a  stipulation  in  a  note  tor 
the  payment  of  a  reasonable  attorney's  fee 
in  case  of  action  to  collect  the  note  is 
usurious,  it  was  said  in  Peyser  t.  Cole,  11 
Or.  39,  50  Am.  Rep.  451,  4  Pac.  520:  "The 
only  question  involving  any  serious  diCR- 
eulty,  it  seems  to  ub,  is  whether  such  en- 
gagements are  opposed  to  the  policy  of  the 
statute  against  usury.  If  the  effect  of  en- 
forcing them  would  be  to  give  the  lender 
a  larger  compensation  for  the  loan  and  use 
of  his  money  than  such  statute  allows,  then 
they  should  be  held  usurious  and  void. 
But,  while  the  lender  has  no  lawful  right 
to  contract  with  the  borrower  for  a  rate  of 
interest  exceeding  the  limit  imposed  by  the 
statute,  he  is  not  debarred  from  requiring 
as  a  condition  of  making  the  loan  that  he 
shall  be  secured  in  such  a  way  as  will  enable 
him  to  receive  the  principal  of  the  loan  and 
the  amount  of  lawful  interest  stipulated  for, 
without  further  loss  or  expense  occasioned 
hy  the  default  of  the  borrower.  ...  It 
is  no  new  or  additional  compensation  for 
the  use  of  money  that  is  provided  for  by 
such  a  stipulation.  Such  an  engagement  is 
not  in  the  nature  of  a  contract  for  addi' 
tional  interest,  but  a  provision  simply 
against  possible  future  loss  or  damage  of 
a  certain  and  definite  character,  which 
can  only  result  as  a  consequence  of  the 
L.R.A.1915B. 


neglect  or  default  of  the  borrower,  and 
against  which  there  seems  no  good  reason 
why  he  should  not  be  held  competent  to 
indemnify.  The  lender  only  charges  the 
rate  of  interest  allowed  by  law  ujion  fail 
contract  with  the  borrower  for  interest, 
but  on  account  of  the  breach  of  a  further 
stipulation,  not  forming  any  part  of  said 
contract,  but  founded  on  a  valuable  con- 
sideration, he  claims  such  damages  as  he 
may  sustain  by  being  compelled  to  retain 
counsel  to  institute  judicial  proceedings  to 
collect  his  debt.  In  legal  con  temptation, 
it  is  possible  for  the  borrower  to  avoid  mak- 
ing default  in  payment,  and  competent  for 
him  to  indemnify  the  lender  against  any 
special  damages  it  may  occasion." 

And  in  American  Mortg.  Co.  v.  Downing, 
17  Fed.  680,  the  court  said  that  it  was 
absurd  to  say  that  a  provision  in  a  mort- 
gage to  pay  an  attorney's  fee  rendered  it 
usurious;  that  interest  was  allowed  for  the 
loan  or  forbearance  of  money,  and  it  was 
quite  evident  that  when  suit  was  begun  to 
enforce  the  collection  forbearance  ceased, 
and  the  attorney's  fee  was  provided  not  for 
the  use  of  the  money  tor  any  certain  time, 
but  as  an  incident  to  reimburse  the  owner 
in  recovering  the  loan. 

An  agreement  that  if  it  became  necessary 
to  foreclose  the  mortgage,  the  court  should 
allow  a  reasonable  amount  as  an  attorney's 
fee  to  bo  tased  as  part  of  the  costs  of  fore- 
closure, was  said  in  Nelson  v.  Everett,  29 
Iowa,  184,  to  negative  all  idea  of  usury 
under  the  cover  or  pretext  of  an  attorney's 
fee. 

And  in  Smith  v.  Silvers,  32  Ind.  321,  the 
court  said  that  "a  stipulation  whereby  the 
dt-htor  agrees  to  be  liable  for  reasonable 
attorneys'  fees  in  the  event  that  his  failure 
to  pay  the  debt  shall  compel  the  creditor 
to  resort  to  legal  proceedings  to  collect  his 
demand  is  not  only  not  usurious,  but  is  so 
eminently  just  that  there  diould  be  no  hesi- 
tation in  enforcing  it." 

Also  in  Bowie  v.  Hall.  60  Md.  433.  1 
I-.R.A.  540.  9  Am.  St.  Rep.  433.  16  Atl. 
f<i,  the  court  said  regarding  a  stipulation 
in  a  note  for  payment  of  an  attorney's  fe^: 
"Xor  can  it  be  regarded  as  a  cover  to  nsury. 
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■t>te  as  to  usury  and  other  opprcBBive  prac- 
tices quite  another,  Euid  that  statute  deals 
vith  the  former,  not  the  Utter.  It  says 
not  a  word  about  usury.  Its  purpose  was 
to  eHtabliah  uniformity  in  the  quality,  cbar- 
acteristiCB,  and  incidents  of  negotiahle  pa- 
per, and  to  extend  the  principle  of  neg;otia- 
bility;  but  it  aeeumcd  the  validity  of  the 
paper  contemplated.  In  other  words,  it  as- 
sumed the  paper  to  be  such  as  the  law 
permits  the  parties  to  make  and  allova  the 
courts  to  enforce.  No  rule  or  principle  ol 
construction  juatifles  the  courts  in  saying 
its  very  general  terms  repeal  positive  stat- 
utes relating  to  Hubjecta  other  than  nego- 
tiability of  valid  paper.  On  the  contrary, 
the  rules  of  construction  forbid  it.  Reeves 
y,  Eosa,  62   W.  Va.  7,  87  8.  E.  284;   Coal 


6  Coke  H.  Co.  V.   Conley,  67   W.  Va.   120, 

07  S.  E.  613;  30  Cyc.  1140;  20  Am.  t  Eng. 
Enc.  Law.  640;  Lewis's  Sutherland,  SUt.. 
Constr.  g  274,  old  ed.  157. 

The  trial  court  erroneously  included  the 
commiseion  in  its  judgment.  It  Ifketrise 
erred  in  the  refusal  of  credit  for  usurious 
interest  paid  to  the  bank  amounting  to 
$39.66.  As  credit  for  this  item  was  claimed 
in  the  pleadings,  no  principle  upon  which 
it  could  be  disallowed  is  perceived.  Deduc- 
tion of  these  two  items  from  the  amount  of 
the  judgment  leaves  {2,270  as  the  amount 
for  which  it  should  have  been  rendered. 

The  judgment  will  be  reversed  and  judg- 
ment entered  here  for  said  sum,  as  of  the 
4th  day  of  September,  1912,  with  interest 
thereon    from    that    date    until    paid    and 


for  its  effect  Is  clearly  not  to  put  any  money 
above  the  legal  rate  of  interest,  into  the 
packet  of  the  tender,  but  merely  to  enable 
liim  to  get  back  his  money  with  legal  in- 
terest,  and   nothing  more." 

So,  in  Parhan  v.  Pulliam,  5  Coldw.  487, 
in  upholding  the  validity  of  a  sUpulation 
in   a   note   for   payment   in   addition   to   10 

Gr  cent  interest,  of  attorneys'  fees  for  eol- 
ation in  case  of  suit,  the  court  said  in 
r^ard  to  the  contention  that  the  etipuia- 
tion  vvas  usurious:  ''The  contract  of  the 
debtor  to  ^ay  the  attorney's  commission  in 
case  of  suit  upon  default  of  payment  of  the 
debt  .  .  .  adds  nothing  to  the  amount 
of  interest  to  be  paid  to  the  creditor.  If 
the  debtor  pays  the  10  per  cent  interest 
stipulated,  and  also  pays  the  attorney's 
Gommissione.  the  creditor  has  received  no 
more  than  tbe  10  per  cent  interest.  If  he 
do  not  pay  the  attorney's  commission,  the 
ereditfM*  receives,  to  that  ext^it,  lets  than 
the  10  per  cent  interest." 

"The  ruling  that  such  stipulation  [for 
ft  specified  fee]  mokes  the  note  usurious  is 
founded  upon  the  unauthorized  assumption 
of  fact  that  the  sum  agreed  to  be  paid  as 
an  attorney's  fee  in  cose  the  note  is  not 
paid  at  maturity  is  not  what  it  purports 
to  be,  but  illegal  interest  in  tho  disguise 
thereof.  Of  course,  where  it  appears  that 
such  is  the  real  nature  of  the  ^ansaction 
it  should  be  treated  accordingly.  But  the 
fact  cannot  be  assumed  any  more  than  that 
k  like  sum  of  the  allied  principal  is  i!- 
I^al    interest    in    disguise.  An 

agreement  by  a  debtor  to  pay  a  reasonable 
attorney's  fee  in  case  his  creditor  is  com- 
pelled to  incur  tbe  expense  of  an  action  to 
collect  the  debt  is  only  an  agreement  to  so 
far  reimburse  tbe  creditor  the  loss  which 
he  may  sustain  by  reason  of  the  debtor's 
failure  to  perform  his  contract  to  pay  his 
debt.  In  justice  and  fairness  it  stands  on  as 
high  ground  aa  the  right  to  recover  damages 
for  the  nonperformance  of  any  ron tract." 
Wilson  Sewing  Mach.  Co.  v.  Moreno,  6 
Sawy.  35,  7  Fed.  806. 

See  also  Bank  of  Commerce  v.  Fuqua,  11 
Mont.  2B5,  14  L.R.A.  668,  28  Am.  St.  Kep, 
461.  28  Pac.  291. 
t.R.A.1915B.  60 


Consideration. 

In  Weigley  v.  Matson,  125  Til.  64,  8 
Am.  St.  Rep.  33S,  10  N.  E.  881,  it  is  said: 
"A  stipulation  by  which  a  debtor  agrees 
to  pay  the  fees  of  his  creditor's  attorney  in 
case  the  latter  is  compelled  to  resort  to 
legal  proceedings  to  collect  his  debt  is  an 
agreement  which  is  not  only  eminently  just, 
but  which  rests  upon  a  good  and  valuable 
consideration.  It  is  not  in  the  nature 
of  a  gratuity,  but  is  a  contract  by  which 
the  debtor,  in  part  consideration  of  the 
credit  given  him,  agrees  to  indemnify  his 
creditor  against  the  conBequences  of  his 
neglect  or  refusal  to  pay,  whereby  the  credi- 
tor may  be  subjected  to  the  necessity  of 
employing  and  paying  an  attorney." 

And  as  to  whether  there  was  sufficient 
consideration  to  support  a  stipulation  in  a. 
note  for  tlie  payment  of  reasonable  at- 
torneys' fees  in  case  action  was  begun  to 
collect  the  note,  it  was  said  in  Peyser  v. 
Cole,  11  Or.  3B,  fiO  Am.  Rep.  451,  4  Pac. 
520:  "Upon  the  point  of  the  aufncienc;r 
of  consideration  for  such  a  stipulation,  wa 
think  there  can  be  no  doubt.  Making  the 
loan  itself,  although  at  the  hi(;hest  rate  of 
interest  allowed  by  law,  would  constitute 
a  valuable  and  su^cient  consideration." 

"The  right  of  the  payee  to  require  the  in- 
demnity against  loss,  and  tlie  right  of  the 
maker  of  the  note  to  contract  to  secure  the 
payee  against  the  same,  necessarily  dispose 
of  the  objection  that  the  promise  [to  pay 
an  attorn ev  fee]  was  without  considera- 
tion." Barton  v.  Farmers'  k  M.  Nat.  Bank, 
122  111.  352,  13  N.  E.  503.  The  making  of 
the  loan  or  the  giving  of  the  credit  was 
regarded  as  a  good  consideration  for  the 
promise  of  indemnity  by  the  debtor. 

And  where  a  warrant  of  attorney  was 
given  to  confess  judgment  on  a  note  for 
the  amount  of  the  note  and  for  $400  at- 
torney's fee,  it  was  said:  "The  agreement 
to  pay  the  attorneys'  fees  in  case  judgment 
should  be  confessed  upon  the  note  in  ques- 
tion gave  the  note  currency  aa  welt  as 
security,  and  rendered  the  note  more  valu- 
able than  though  a  provision  for  the  pay- 
■       '     ■'    attorneys'     fees     had    not    been 
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Miller,   P.,   diBsentingi 

I  am  of  opinion  not  to  concur.  Conceded- 
1y  the  opinion  ia  against  the  great  weight 
of  authority,  including  the  leadiag  case  ol 
Campbell  v.  Shields,  6  Leigh,  SIT,  a  case 
directl;  in  point,  and  other  Virginia  caaeg 
antedating  the  separation  of  the  states, 
and,  as  many  times  decided,  binding  on  us. 
The  decision  in  C'ampliell  v.  Shields  was 
reached  after  the  question  involved  had 
been  a  long  time  controverted  in  Virginia, 
and,  so  far  as  I  have  found,  it  was  never 
thereafter  questioned  until  Riiey  v.  Pearre 
Bros.  89  Va.  ]]-%  15  S.  E.  4li8,  which  makes 

incorporated  in  the  note  and  power  of  at- 
torney. Such  agreement  was  supported 
by  a  good  consideration."  Keenan  v.  Blue, 
240  III.  177,  88  X.  E.  .')o3. 

In  Johnaon  v.  Durner,  88  Ala.  580,  7 
So.  245.  an  action  to  enforce  a  vendor's 
lien  evidenced  by  notes  containing  a  stipu- 
lation for  payment  of  a  reasonable  attor- 
ney's fee,  it  was  said:  "In  equity,  the 
promise  to  pay  attorneyH'  fees  in  the  event 
of  a  suit  to  enforce  the  payment  of  the 
purchase  money  is  a  part  of  the  considera- 
tion ugrecd  to'  be  paid  for  the  lands,  the 
payment  of  whirh  equity  and  good  con- 
science require,  and  without  the  payment 
of  which  the  vendor  does  not  receive  the 
full  consideration  money  agreed  to  be  paid. 
Such  promise  constitutes  a  part  of  the  con- 
sideration, on  tlic  same  principle  on  which 
a  promise  to  pay,  in  addition  to  the  amount 
specifically  expressed  in  the  conveyance,  a 
debt  of  the  vendor  to  a  third  person,  con- 
stitutes a  part  of  the  price  of  the  land." 

And  in  WilHama  v.  Meeker,  2i)  Iowa, 
202,  where  a  mortfiage  provided  that  in 
case  of  foreclnsure  a  reasonable  attorney's 
fee  might  be  recovered  and  included  in  the 
judgment,  the  court  said:  "We  know  of  no 
reason  why  parties  cannot  be  permitted  to 
enter  into  such  contracts,  and  enforce  them. 
A  debtor,  by  refusing  or  neglecting  to  pay 
his  creditor,  imposes  upon  him  the  CTpenae 
of  resorting  to  the  law  to  enforce  his  rights. 
It  is  equitable  and  just  that  the  debtor,  in 
such  case,  should  pay  the  expenses  which  he 
has  imposed  upon  his  creditor.  While  the 
law  makes  no  provision  for  enforcing  such 
a  eonscionable  obligation,  it  will  certainly 
be  esteemed  a  suQIcient  consideration  upon 
which  to  base  a  contract  whereby  the  party 
binds  himself  to  do  that  which  in  con- 
science he  oiigiit  to  do,  or  to  reimburse 
his  creditor  for  expenifes  which  his  own 
wrong  has  made  neceBiiary  to  be  incurred." 

b.  Denifltig  validity. 

In  holding  a  stipulation  for  payment  of  a 
reasonable  attorney's  fee  in  case  the  mort- 
gage was  foreclosed  invalid,  the  court  in 
Thomasson  v.  Townsend,  10  Bush,  114,  said 
L.B,A.191jB, 


no  reference  to  the  prior  Virginia  decisioos, 
and  refers  only  to  the  Michigan  case  of 
Bullock  V.  Taylor,  39  Mich.  137,  33  Am. 
Kep.  356. 

Mr.  Daniel  has  apparently  nith  great 
care.  In  tJie  last  edition  of  hia  work  on  Ne- 
gotiable Instruments,  vol.  1,  gf  62  and  62a, 
collated  in  the  notes  to  these  sections  all 
the  decisions  of  the  different  states  covering 
the  subject,  and -it  is  only  necessary  to  refer 
thereto  to  iearn  how  overwlielming  the  de- 
cisions of  the  various  states  arc  against 
the  position  taken  in  the  opinion.  As  a 
general  rule  these  opinions  are  uninfluenced 
by  statute,  and  like  the  early  Virginia  cas- 
es are  merely  declaratory  of  the  general 
law.  Host  of  them  sustain  not  only  the 
validity   of   such   stipulations,  but   likewise 

that  the  fee  was  in  the  nature  of  a  penalty 
imposed  in  case  the  mortgagor  should  fail 
to  satisfy  the  debt  before  judgment,  and 
that  such  agreements  were  inconsistent 
M ith  the  policy  of  the  law;  that  the  stat- 
ute fixed  attorneys'  fees  taxed  as  costa  in 
equity  cases  at  $5,  and  if  parties  by  con- 
tract could  increase  this  item  of  coats,  there 
was  no  reason  why  all  other  costs  might  not 
be  so  increased;  also  that  such  contracts 
were  in  their  nature  usurious,  not  being 
enforceable  witliout  allowing  the  creditor  to 
recover  a  greater  sum  than  his  debt  with 
legal  interest  and  costs. 

Begardiog  the  above  case,  however,  th« 
court  in  Gaar  v.  Louisville  Bkg.  Co.  11 
Busli,  180,  21  Am,  Rep.  209,  said  that  when 
the  whole  opinion  was  construed  together 
it  was  clear  that  the  court  therein  did  not 
regard  the  contract  as  usurious,  but  that 
the  amount  to  be  paid  as  attorneys'  fees 
was  a  penalty  merely.  So  that  in  the  Garr 
Case,  while  it  appears  that  attorneys'  fees 
were  not  allowed  in  an  action  on  a  bill  of 
exchange  which  contained  an  agreement  to 
pay  a  reasonable  attorney's  fee  in  case  of 
suit,  the  contract  was  not  regarded  as 
usurious  so  as  to  prevent  the  recovery  of 
legal  interest. 

In  Dow  v.  Updike  Bros.  11  Neb.  96,  7 
X.  \V.  837,  the  court,  in  holding  a  stipula- 
tion in  a  note  for  payment,  in  addition  to 
the  legal  interest,  of  a  reasonable  attorney's 
fee  for  prosecuting  a  suit  thereon  if  the 
note  is  not  paid  at  maturity,  invalid,  said 
tliat  "the  reason  is.  the  law  fixes  a  limita- 
tion to  the  amount  to  be  paid  for  the  nse 
of  money.  If  the  borrower  may  be  com- 
pelled to  pay  10  per  cent  collection  fees  in 
addition  to  lawful  interest,  in  ease  sait  is 
brought,  could  not  a  contract  to  pay  10,  20, 
or  a  greater  per  cent,  as  liquidated  damages, 
in  case  of  failure  to  pay  promptly  at  the 
day  tlie  debt  iH.'came  due.  be  enforced,  and 
thus  the  law  regulating  the  rate  of  inter- 
est be  virtually  repealed !" 

And  in  Bullock  v.  Taylor.  39  Mich.  137. 
33  Am.  Rep.  356,  where  provisions  in  note« 
for  payment,  in  addition  to  the  highest 
legal  rate  of  interest,  of  an  attorney's  fee 
of  $15,  should  any  proceeding  be  instituted 
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the  n^dtiability  of  the  initrument.  llaiiy 
uphold  the  validity  of  the  BtipuUtiooa, 
while  denying  the  negoti ability  of  the  in- 
stniment  A  few  hold  the  stipulationa  p» 
nal  and  void;  and  oae  or  two  cases,  includ- 
ing the  Ohio  case  of  Slielton  v.  Gill,  11  Ohio, 
417,  hold  them  usuriouB  and  subject  to  the 
atatiites  against  usury.  In  3  Minor's  Inst. 
pt.  1,  p.  311,  this  great  expounder  of  the 
Virginia  law,  referring  among  others  to  the 
caae  of  Campbell  v.  Kbidds,  places  con  tracts 
or  stipulations  for  collection  expenses  along 
with  brollerAee  contracts,  and  holds  such 
contracts  not  usurioiu.  He  saji  it  is  not, 
usury  for  a  creditor  who  gives  indulgeoce 
to  hie  debtor  to  include  the  commission 
which  he  would  have  to  pay  to  en  agent 
(or  collecting  tlie  debt  for  him. 


The  reason  given  in  tbe  opinion  (or  going 
Hgainat  the  Virginia  cases  binding  us,  and 
against  this  great  weight  of  autliority,  is 
that  such  stipulations  tend  to  usury,  op- 
pression, and  to  the  encouragement  of  liti- 
gation. I  do  not  see  how  this  is  so  in  theo- 
ry or  in  fact.  If  such  was  the  fact  it  seems 
remarkable  that  so  many  of  the  great  com- 
mercial states  of  the  country  continue  to 
deny  the  usurious  character  of  such  stipu- 
lations, and  to  hold  them  collateral  and 
enforceable,  not  necessarily  to  the  fuU 
amount  stipulated,  but  only  for  reasonable 
attorneys'  fees  and  collection  expenses,  not 
exceeding  the  sum  stipulated.  Such  con- 
struction rolls  them  not  only  of  the  taint  of 
usury,  but  also  of  any  danger  from  opprea- 
aion    or    the    encouragement    of    litigation. 


for  their  collection,  were  held  void,  the 
court  took  the  position  that  such  stipula- 
tions were  opposed  to  the  policy  of  the  laws 
ill  that  state  concerning  attorneys'  fees, 
it  being  said  that  attorneys'  fees  which  the 
successful  party  was  permitted  to  recover 
were  preacribert  by  statute  or  b^  rule  ot 
court:  also  that  such  stipulations  were 
also  opposed  to  tbe  policy  of  the  law  as  in- 
dicated by  the  usury  statute  Hxinjr  a 
maximum  of  10  per  cent  interest,  which 
abould  not  be  exceeded  under  any  circum- 
stances. 

In  State  use  of  Fund  Comrs.  v.  Taylor, 
10  Ohio,  318,  where  the  loan  was  made  at 
the  highest  legal  rate  of  interest,  the  court 
aaid  that  if  the  agreement  to  pay  G  per 
cent  attorneya'  fees  could  be  enforced,  the 
statutes  of  that  state  regulating  the. rate 
of  interest  would  be  virtually  repealed. 

While  the  objections  to  stipulations  for 
•ttomeys'  fees  liave  oftun  been  stated,  the 
statements  are  for  the  most  part  mere 
repetitions  in  various  forms  of  the  views  al- 
ready indicated  in  the  note  and  in  Ralsioh 
CoiNTT   Bank   v,   Potbet,   and   quotations 

V,  StaUtlorif  prov1glo>t». 

A  statute  providing  that  on  foreclosure 
the  attorney's  fee  shall  be  fixed  by  the  court 
having  charge  of  the  proceedings,  any  stipu- 
lation in  the  mortgage  to  the  contrary  not- 
withstanding, has  been  construed  not  to 
authorize  tbe  court  to  allow  a  larger  at- 
torney's fee  than  the  one  stipulated  in  the 
mortgage.  Monroe  v,  Fohl,  72  Cal.  668,  14 
Pac,  514.  The  court  was  regarded  as  having 
power  only  to  fix  an  attorney's  fee  not  ex- 
ceeding the  stipulated  amount.  To  a  simi- 
lar etfect  is  Hotaling  v.  Montieth,  128  Cal. 
B88.  81  Pac,  05.  See  also  Bank  of  Woodland 
r.  Treadwell,  55  Cal.  379;  Grangers'  Busi- 
ness Asso.  V,  Claric,  84  Cal.  201,  23  Pac. 
1081;  Edwards  v.  Grand,  121  Cal.  2.54,  53 
Pac,  TS6:  and  Damon  v,  Quinn,  143  Cai.  75, 
78  Pac.  813. 

A  stipulation  in  a  note  for  payment  of 
$10  attorneys'  lees  in  caae  of  suit  thereon 
waa  held  in  Farmers'  Kat.  Bank  v.  R«b- 
L.R.A.I915B. 


ntussen,  1  Dak.  60,  46  N.  W.  ii74,  not  ttt 
come  within  the  provision  of  a  statute  that 
"penalties  imposed  by  contract  for  any 
nonperformance  thereof  are  void;"  but  to 
come  within  another  provision  of  the  stat- 
ute, that  parties  to  a  contract  may  agree 
upon  an  amount  which  shall  be  presumed  to 
l>e  the  amount  of  damage  sustained  by  a 
breach  thereof,  when,  from  the  nature  of 
the  case,  it  would  lie  impracticable  or  ex- 
tremely difficult  to  fix  the  actual  damage. 

So,  in  Danforth  v,  Charles,  1  Dak.  28d, 
46  N,  W.  u76,  a  stipulation  in  a  mortgage 
for  tbn  payment  o[  a  reasonable  attorney's 
fee  if  suit  sliould  be  hegna  thereon  was  held 
not  to  be  a  contract  for  a  penalty  within 
the  flrat  provision  of  tbe  above  statute. 

Under  a  statute  providing  that  on  fore- 
closure of  a  mortgage  there  shall  be  al- 
lowed an  attorneys  fee  of  "$10  and  no 
more,"  it  has  been  held  that  a  stipulation 
in  the  mortgage  for  payment  of  a  larger 
attorney's  fee  is  not  binding  on  a  grantee  of 
the  land  who  takes  it  subject  to  the  mort- 
gage. First  M.  E.  Chnrch  v.  Fadden,  8  N. 
D.  102,  77  N.  W.  015. 

In  South  Dakota  it  was  provided  by  stat- 
ute in  18S9  that  a  provision  in  a  note,  bond, 
mortgage,  or  other  evidence  of  indebted- 
ness, for  the  payment  of  on  attorney's  fee 
in  case  of  default  in  payment,  is  void  as 
against  public  policy.  Chandler  v.  Kennedy, 
S  S.  n.  60,  05  N.  W.  439.  See  aleo  National 
Bank  v.  Fenney,  0  S.  D.  550,  40  L.R,A. 
732,  70  N,  W.  974,  rehearing  on  other  points 
in  12  S.  D.  15S,  40  L.R.A.  736,  76  Am,  St. 
Rep.  59*.  BO  N,  W.  186,  where  a  provision 
in  a  note  for  the  payment  of  reasonable 
attorneys'  fees  in  case  the  note  should  be 
collected  by  action  was  held  void  under  the 
statute, 

Tiie  earlier  rule  in  Georgia  that  stipula- 
tions for  attorneys'  fees  were  valid  (Merck 
V.  American  Freehold  I^nd  Mortg.  Co,  79 
Ga.  213,  7  S.  E.  266;  National  Bank  T. 
Danforth,  SO  Ga.  65,  7  S.  E.  540)  was 
changed  by  a  statute  in  that  state  enacted 
in  1891,  which  provided  that  "obligations 
to  pay  attorneys'  fees  upon  any  note  or 
other  evidence  of  indebtedness,  in  addition 
to  the  rate  of  interest  specified  therein,  are 
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Campbell  v.  Shields  and  other  Virginia  cae- 
es  wouM  BO  construe  them.  A  creditor 
bound  to  collect  hie  debt  by  law  would  not 
stop  Bbort  of  enforcing  his  righte  bj  legal 
action,  because  of  the  exppnae  he  would  in- 
cur ID  the  litigation. 

In  reply  to  the  au^cstton  that  Bucli  con- 
tracts are  UHurioua  Mr.  Daniel  Bays:  "Sueh 
stipulations  do  not,  we  think,  render  such 
instruments  uBurioua.  The  ndditional 
amounts  are  in  consideration  of  additional 
trouble  and  expense  inflicted  on  the  holder, 
and  not  exceBslve  interest  for  the  loan  or 
forbearance  of  money."  [1  Dan.  Meg.  Inst. 
4th  ed.  g  62a.] 

True  the  more  recent  Virginia  decisions, 
referred  to  in  the  opinion,  tend  to  unsettle 
the  law  of  that  state,  but' those   decisions 


are  not  binding  on  and  should  not  disturb 
us.  While  R.  S.  Oglesbv  Co.  v.  Bank  of  Kew 
York,  114  Va.  863,  77  S,  E-  468,  the  most 
■Recent  Virginia  case,  involved  a  New  Yoric 
contract,  and  for  that  reason  may  not  be 
exactly  in  point,  nevertheless  it  criticiK» 
Bixey  T.  Pearre  Bros,  and  Fields  v.  Fields, 
108  Va.  714,  54  S.  E.  BBS,  and  approves  the 
earlier  Virginia  casoB,  including  Campbell 
V.  Shields,  and  the  inference  to  be  drawn. 
from  the  argument  is  a  purpose  to  adhere 
to  the  principles  of  the  earlier  ease*.  Ref- 
;  erenee  is  made  in  the  opinion  to  Toole  », 
1  Stephen,  4  Leigh,  581,  as  being  opposed  to 
Campbell  v.  Shields,  but  it  is  not.  Qnit« 
the  contrary.  The  distinction  noted  be- 
tween the  two  eases  is  important.  In  the 
Toole-Stephen   Case  the   promise  was   abso- 


Toid,  and  no  court  shall  enforce  such  agree- 
ment to  pay  attorneys'  fees,  unless  a  plea 
or  pleas  he  filed  by  the  defendant  and  not 
sustained."  Demere  v.  Germania  Bank,  116 
Ga.  317,  42  S.  E.  488,  holding  that  the  stat- 
ute applied  where  there  was  a  atipulation 
for  payment  of  a  certain  per  cent  aa  at- 
torneys' fees  in  a  deed  given  to  secure  a 
note,  the  contention  being  denied  that  the 
statute  applied  only  where  the  obligation 
to  pay  attorneys'  fees  was  contained  in  the 
note  or  other  evidence  of  indebtedness.  And 
it  was  held  that  a  judgment  for  attorneys' 
fees  was  invalid  in  thia  case,  because  the 
defendant  did  not  appear  or  plead.  Among 
possibly  other  cases  construing  and  apply- 
ing this  atatute,  the  question  usually  being 
as  to  the  construction  of  the  last  clause 
thereof,  are:  Butler  v.  Mutual  Aid  IxMn 
ft  Invest.  Co.  94  Ga.  562,  20  S.  B.  101 1 
Goodrich  v.  Atlanta  Nat.  Bldg.  &  L.  Asso. 
&6  Ga.  603,  22  S.  E.  585;  Mashbum  T. 
Inmsn.  B7  Ga.  300,  24  S.  E.  .19;  Carlton 
v.  White.  Oe  Ga.  384,  27  S,  E.  704:  Hall  v. 
Pratt.  103  Ga.  255,  20  S.  E.  764;  Jones 
V.  Harrell,  110  Ua.  373.  35  R.  E.  690; 
Stoner  v.  Pickett,  115  Ga,  853,  42  8.  E. 
41;  Gliason  v.  Weil  4  Co.  117  Ga.  842,  4.'i 
S.  E.  221;  Trentham  v.  Bluthenthal,  118 
Ga.  530,  45  S.  E.  421. 

The  above  statute  was.  however,  amended 
in  1900  by  a  provision  that  an  oblifiation  to 
pay  an  attorney's  fee  shall  be  enforceable 
where  "the  debtor  shall  fail  to  pay  such 
debt'  on  or  before  the  return  day  of  the 
nourt  to  which  suit  ia  brought  tor  the  col- 
lection of  the  same,  provided  the  holder  of 
the  obligation  sued  upon,  his  agent  or  at- 
torney, notifies  the  defendant  in  writing 
ten  days  before  suit  is  brought,  of  his  in- 
tention to  brin^  suit,  and  also  the  term  of 
the  court  to  which  suit  will  be  brought." 
Among  possibly  other  caaes  construing  and 
applying  the  statute  aa  amended  are  the 
following,  the  question  involved  usually  be- 
ing as  to  the  construction  of  that  part  of 
the  statute  relating  to  notice  and  the  suffi- 
ciency of  the  notice  given;  Stoner  v.  Pickett, 
ll.'i  Ga.  6.i3,  42  -S.  K.  41  (amendment  not 
applicable  where  debt  was  previously  con- 
tracted); Holcomb  V.  Cable  Co.  119  Ga. 
L.K.A.inl5B. 


466,  48  S.  E.  671;  Miller  v.  Georgia  R. 
Bank,  130  Ga.  17,  47  S.  1.  625;  Browne  v. 
RdwardB.  122  Ga.  277,  .^0  S.  E.  110;  Prit<:h- 
ard  V.  McCrary,  122  Ga.  606,  50  S.  E.  3«6; 
Everett  &  Son  v.  Ferst's  Sons  ft  Co.  126  Ga. 
862,  63  S.  E.  fllB;  Stocking  v.  Monrv,  129  Ga. 
414,  57  R,  E.  704;  Harris  v.  Powers,  12S 
Ga.  74,  58  S.  E.  1038,  12  Ann.  Can.  475; 
Smith  V.  Baker,  137  Ga.  298,  72  S.  E. 
1093;  Shaw  v.  Frobasco,  139  Ga.  481,  77 
S.  K.  rul:  Mt.  Vernon  Bank  v.  Glbbs,  1 
Ga.  App.  6B2,  68  S.  E.  269;  Clements  v. 
National  Bank,  4  Ga.  App.  270,  61  S.  E. 
146;  Baakina  v.  Valdosta  Bank  4  T.  Co. 
5  Ga.  App,  600,  63  S.  E,  648;  Livingston 
Bros.  V.  Salter,  6  Ga,  App.  377,  65  S.  E, 
60;  Oliver  Typewriter  Co.  v.  Ptelder,  7 
Ga.  App.  525,'  67  S.  E.  210;  Edenfield  v. 
Bank  of  MiUen,  7  Ga.  App.  645,  67  S.  E. 
896;  Rvlec  v.  Bank  of  Statham,  7  Ga.  App. 
489,  67' S.  E.  383;  Holland  v.  Mutual  Ferii- 
liBer  Co.  8  Ga.  App.  714,  70  S.  E.  151; 
Donovan  v.  Hogan,  8  Ga.  App.  754,  70  S.  E. 
153;  Miller  v.  Roberts,  0  Ga.  App.  611,  71 
S.  E.  027  i  T.inam  v.  Andernwi,  12  Ga.  Api>. 
T36,  78  S.  E.  424;  Turner  v.  Bank  of  Mava- 
ville,  13  Ga,  App.  547,  79  S.  E.  180;  Walker 
v.  Wood.  14  Ga.  App.  29,  79  S,  E.  905; 
Aycock  V.  Tillman.  14  Ga.  App.  80.  80  S.  E. 
301 ;  Idugford  V.  Baekua,  14  Ga.  App.  300, 
80  S.  E.  723;  Valdosta,  M.  A  W.  R.  Co.  v. 
Citizens'  Bank,  14  Ga.  App.  329,  SO  S.  E. 
913. 

A  stipulation  in  a  note  to  pay  10  per 
cent  as  attorneys'  fees  if  the  note  ia  placed 
in  the  hands  of  an  attorney  for  collection 
is  a  conditional  contract,  the  condition  be- 
ing supplied  by  the  above  statute,  which 
makes  the  giving  of  written  notice  of  the 
intention  to  bring  suit  a  condition  precedent 
to  the  recovery  of  attorneys'  fees.  Valdosta, 
M.  &  W.  R.  Co.  V.  CitiEens'  Bank,  14  Ga. 
App.  329,  80  S.  E.  913:  Turner  v.  Bank  of 
Maysville,  13  Ga.  App.  547,  79  S.  E.  180. 

In  Miller  v.  Roberts,  9  Ga.  App.  611,  71 
S.  E.  927,  it  was  held  that  the  parties  to 
a  note  containing  a  stipulation  for  pay- 
ment of  10  per  cent  as  attorneva'  fees  if 
collected  by  law  could  not,  by  a'  provision 
in  the  note,  waive  the  statutory  notice,  ■* 
the  provision  in  the  statute  was  not  merely- 
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lute  to  pay  judgment*  recovered  by  the 
creditor  with  costs  xaA  attomeyH*  fees,  as 
the  opinion  concedtB,  already  iocurred.  Tlie 
pToraisc  held  UBuhoue  was  unconditional. 
There  vas  no  way  for  the  debtor  to  escape 
payment.  This  is  the  exact  poiot  of  dis- 
tinction, and  the  reason  why  in  the  one 
cuae  the  promise  was  held  usurious,  and  in 
the  other  not  so.  Pollard  v,  Baylor,  0 
Munf.  433,  Anno.,  and  the  cases  cited  in 
the  note,  make  this  distinction  very  plain. 
The  first  point  of  the  syllabus  in  that  ease 
19:  "A  peaalty  inserted  in  a  contract,  from 
which  the  party  may  deliver  himself,  does 
not  make  such  contract  usurious."  And 
in  tlie  second  point  of  the  syllabus  it  is 
aaid :  "The  (luestion  whether  a  contract  is 
not  is  to  be  decided  with  ref- 


erence to  the  time  when  It  was  entered  Into; 
for  a  contract  legal  at  such  tine  cannot  he 

made  usurious  by  subsequent  events." 

In  Ward  v.  Cornett,  91  Va.  681,  49  L.H.A. 
550,  Z2  S.  E.  41)4,  it  was  decided  that,  where 
a  debtor  by  punctual  payment  of  the  debt 
may  relieve  himself  and  avoid  the  payment 
of  the  illegal  interest  stipulated  for,  it  is  not 

I  do  not  see  bow  it  can  be  said  that  we 
have  any  policy  in  thi»  state  against  this 
character  of  contracts.  .  Prior  to  the  recent 
Virginia  cases  I  do  not  think  an;  lawyer 
would  have  hesitated  on  looking  to  the 
Virginia  decisiiHis,  binding  us,  and  to  Mr. 
Minor's  statement  of  the  law  on  the  sub- 
ject, and  seeing  the  great  weight  of  authori- 
ty  supporting   these   early   Virginia   eases. 


for  the  benefit  of  the  debtor,  but  involved 
a  matter  of  public  policy. 

And  in  British  A  A.  Mortg.  Co.  v.  Worrill, 
168  Fed.  120,  it  was  held  that  under  the 
Georgia  statute  attorneys'  fees  could  be  re- 
covered on  foreclosure  of  a  mortgage  secur- 
ing notes  containing  a  stipulation  for  such 
fees,  as  well  as  in  an  action  on  the  notes. 

Under  the  Georgia  statute  a  stipulation 
In  a  chattel  mortgage  for  payment  of  at- 
torneys' fees  has  been  held  void.  Daven- 
port V,  Richards,  138  Ga.  611,  75  S.  E.  648. 

The  Georgia  statute,  as  amended  in  IBOO, 
was  held  in  Oliver  Typewriter  Co.  v.  Fielder, 
7  Ga.  App.  525,  BT  S.  E.  210,  not  to  apply 
to  a  ease  where  the  creditor,  "not  having 
taken  from  the  principal  debtor  any  obliga- 
tion to  pay  attorneys'  fees,  makes  a  dis- 
tinct and  separate  contract  with  a  third 
person,  that  if  he  will  extend  credit  to  his 
debtor,  and  if,  as  a  result  thereof,  he  has 
to  expend  an3'  Rum  in  colleeting  the  in- 
debtedness," the  third  party  will  repay  to 
the  creditor  the  amount  expended.  So  that 
the  statutory  notice  was  not  required  to 
entitle  the  creditor  to  recover  from  the 
third  party  the  amount  expended  for  an  at- 
tomev  to  collect  the  debt  from  the  debtor. 

In  American  Mortg.  Co.  v.  BawHngs,  127 
Ga.  82,  50  S.  E.  110,  where  the  original 
note  on  which  action  was  brought  (executed 
before  the  Georgia  sUtute  of  1891)  con- 
tained a  stipulation  to  pay  10  per  cent 
attorneys'  fees  in  case  of  collect! 


J  held  that  t 


obligatio: 


■  -y  re- 
f  the 


'parties  extending  the  time  of  payment,  al- 
though the  law  in  regard  to  contracts  for 
attorneys'  tees  had  been  changed  between 
the  time  of  execution  of  the  note  and  the 
date  of  the  subsequent  agreement  (statute 
of  1891),  and  again  lietween  the  date  of 
that  agreement  and  the  commencement  of 
the  action    (statute  of   1900). 

In  Idaho  it  is  provided  by  statute  that 
parties  may  stipulate  for  payment  of  at- 
torneys' fees  in  case  the  debt  is  not  paid 
at  maturity.  Tipton  v.  Ellsworth.  18  Idaho, 
297,  lOf)  Pac.  134,  holding  that  the  fact 
that  several  notes  are  given  for  a  loan, 
L.R.A.1B15B. 


each  providing  for  an  attorney's  fee,  does 
not  alone  show  usury,  especially  where  tbe 
loan  is  for  less  than  the  legal  rate. 

In  Barton  v.  Farmers'  k  M.  Nat.  Bank, 
122  111.  352,  13  M.  E.  503,  it  was  held  that 
the  rule  that  a  stipulation  in  a  note  for 
payment  of  a  definite  sura  as  an  attomey'a 
fi-e  in  case  the  note  is  placed  in  the  banda 
of  en  attorney  for  collection  is  valid  was 
not  changed  by  a  statute  providing  that 
all  contracts  for  "interest  or  compensation" 
at  a  greater  rate  of  interest  than  therein 
specified,  "on  account  of  nonpayment  at  ma- 
turity," are  usurious,  as  the  provision  for 
an  attorney's  fee  wag  not  in  the  nature  of  a 
contract  for  additional  interest,  but  a  provi- 
sion merely  against  loss  or  damage  to  the 
payee.  To  the  same  effect  are  Dorsey  v. 
Wolif,  142  111.  589,  18  L.R.A.  428,  34  Am. 
St.  Rep.  99,  32  N.  E.  485,  and  Matzen- 
baugh  V.  Troup,  30  III.  App.  281.  i 

And  in  Ricker  v.  Scofield,  28  III.  App. 
32,  where  a  note  contained  a  stipulation 
for  payment  of  10  per  cent  attorneys'  fees 
in  case  of  default  and  the  bringing  of  suit 
to  collect  the  debt,  it  was  said  that  the  at- 
torneys' fee  thus  provided  for  could  not 
justly  be  regarded  as  "interest,"  "discount," 
or  "eompenaation"  received  or  contracted 
for  by  the  payee,  in  such  sense  as  to  render 
the  principal  contract  usurious  within  the 
statute.  ( 

As  indicated  above  [see  III.  a,  1,  supra), 
the  early  cases  in  Indiana  sustained  the 
validity  of  a  stipulation  for  payment  of  an 
attorney's  fee  in  case  of  failure  to  pay 
the  debt  or  of  institution  of  action  there- 
on. But  in  1875  a  statute  was  enacted  in 
that  state  providing  that  "all  agreements 
to  pay  attorney  fees  depending  upon  any 
condition  therein  set  forth,  and  made  parti 
of  any  bill  of  exchange,  acceptance,  draft, 
promissory  note,  or  other  written  evidence 
of  indebtedness,  are  hereby  declared  illegal 
and  void."  Churchman  v.-  Martin,  54  Ind. 
390.  Accordingly,  it  was  held  in  that  case 
that  a  stipulation  in  a  note  for  payment  ol 
10  per  cent  attorneys'  fees  if  suit  should  be 
instituted  on  the  note  was  invalid.  But  it 
was  also  held  that  attorneys'  fees  should  be 
allowed  on  another  note  containing  a  clause. 
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to  adviBc  his  client  tliat  Burfi  contracts  were 
enforceable  in  Virginia  and  in  this  state. 
One  of  the  strong  reasona  noted  b;  Mr. 
Daniel,  given  or  implied  in  the  man;  caeca 
upholding  the  validity  of  eiicli  etiputationB 
and  the  negotiat>ility  of  the  instrument 
containing  them,  is  that,  being'  an  indem- 
nity by  the  maker  againBt  the  consequence 
of  his  own  act  or  default,  they  are  entirely 
consonant  with  public  policy  because  they 
add  to  the  value  of  the  paper,  and  tend  to 
lower  the  rate  of  interest  and  discount,  and 
as  these  decisions  say,  how  can  contracts 
of  this  character  be  against  public  policy 
when  the  debtor  may  avoid  their  effect  by 
prompt  payment  or  payment  before  suit? 
To  hold  otherwise  is  to  unduly  hamper  com- 
merce and  the  freedom  of  contracts.  In 
this  day  and  age  the  business  of  the  usurer 


has  become  unprofitable.  Money,  as  a  gen- 
eral rule,  is  plentiful  and  seeking  invest- 
ment at  legal  rates,  and  below  legal  rate 
in  many  instances,  and  the  chances  for  hard 
bargains  are  few.  A  borrower  does  not 
have  to  submit  to  hard  bargains  these  days. 
But  why  should  it  be  thought  a  hardship  or 
oppressive  for  him  who  has  laid  by  a  few 
dollars  for  old  age,  and  on  the  income  of 
which  he  depends  for  his  existence,  to  bar- 
gain with  the  borrower  that  if  he  fail*  to 
pay  the  debt  and  interest,  as  agreed,  bo, 
and  not  the  lender,  shall  bear  the  burden 
and  expense  of  collection!  All  loans  are 
not  of  this  character,  it  is  true.  But  even 
the  banks  arc  engaged  in  loaning  the  money 
of  the  people  intrusted  to  them,  and  wbo 
depend  on  their  earnings  for  daily  support. 
and  the  principle  is  the  same. 


"and  5  per  cent  attorney's  fees,"  because  the 
statute  did  not  apply  to  the  latter  note, 
there  being  no  condition  therein  set  forth 
upon  which  t)ie  payment  of  the  attorneys' 
fees  was  dependent.  It  was  said  that  the 
agreement  in  the  latter  note  was  for  the 
unconditional  payment  of  5  per  cent  at- 
torneys' fees,  while  in  the  former  note  it 
was  to  pay  the  attorneys'  fees  on  the  condi- 
tion set  forth  in  the  note,  namely  if  suit 
should  be  instituted  thereon;  tliat  perhaps 
there  would  be  an  implied  condition  in  the 
latter  note  that  the  attorneys'  fees  were 
to  be  paid  only  in  case  it  became  necessary 
to  employ  an  attorney  to  collect  it,  but 
if  so  that  would  not  bring  the  note  within 
the  statute,  for  the  statute  applied  only 
where  there  waa  an  express  condition. 

In  accordance  with  the  views  last  indi- 
cated, and  following  the  case  of  Church- 
man V.  Martin,  supra,  it  was  held  in  Brown 
V.  Barber.  58  Ind.  633,  that  a  stipulation 
for  attorneys'  fees  was  valid  where  the 
maker  of  the  note  promised  to  pay  a  cer- 
tain sum  with  interest  "and  all  coats  and 
attorneys'  fees." 

And  'in  Tnley  v,  McClung.  67  Ind,  10,  a 
stipulation  in  a  note  for  payment  of  "at- 
torneys' fees  for  collecting  the  same"  was 
held  to  fall  within  the  above  rule  sustain- 
ing the  validity  of  the  stipulation,  and  not 
within  the  statute.  The  contention  was 
denied  that  the  agreement  to  pay  the  at- 
torneys' fees  in  this  case  was  really  upon 
the  condition  of  suit  being  brought  upon 
the  note,  and  hence  void  under  the  statute, 
the  court  saying  that  the  statute  embraced 
only  agreements  to  pay  attorney's  fees 
depending  upon  conditions  therein  sot  forth, 
and  not  such  as  might  have  some  impliedly 
conditional  construction  placed  upon  them. 

The  above  statute  was  held  in  Farmers' 
Nat.  Bank  t.  Sutton  Mfg.  Co.  17  L.R.A, 
595,  3  C.  C.  A.'  1,  6  U.  S.  App.  312,  52 
L.  ed.  101,  not  to  apply  to  a  stipulation 
in  bill  of  exchange  for  payment  of  a  cer- 
tain sum  with  interest  and'  attorneys'  fees, 
although  the  stipulation  for  attorneys'  fees 
was  construed  as  becoming  operatire  only 
after  the  bill  had  been  dishonored,  the  court 
L.R.A.1915B. 


following  the  Indiana  decisions,  and  holding 
that  as  the  condition  was  not  expressed  in 
the  bill,  but  was  only  implied,  the  stat- 
ute did  not  apply. 

And  the  Indiana  statute  bas  been  held 
not  to  apply  to  a  stipulation  in  a  mortgage 
given  to  secure  a  bond,  for  payment  of  an 
attorney's  fee  on  foreclosure,  where  the 
bond  contains  no  such  utipulation,  as  the 
bond,  and  not  the  mortgage,  is  the  written 
evidence  of  indebl*dncsa,  the  mortgage  be- 
ing a  mere  security.  Barrv  v,  Snowden, 
lOe  Fed.  671,  the  sUtule  being  regarded  m 
one  which  shoulud  be  strictly  construed. 

The  case  of  Churchman  v.  Martin,  supra, 
has  been  followed  in  a  number  of  other 
Indiana  cases  in  which  the  rule  has  been 
laid  down  that  an  unconditional  stipula- 
tion in  a  note  for  the  payment  of  attorneys' 
fees  is  valid.  xSinker  v.  Fletcher,  61  Ind, 
278;  Smock  v.  Ripley,  82  Ind.  81  (stipula- 
tion in  a  note  for  payment  of  a  certain  sum 
"and  10  per  cent  attorneys'  fees")  ;  Garver 
V.  Pontious,  68  Ind,  191  (similar  stiwla- 
tion)  ;  Bond  v.  Orndorf,  77  Ind.  B83;  Har- 
vey V.  Baldwin,  124  Ind.  58,  24  N.  E.  347, 
26  N.  E.  222. 

The  Iowa  statute  of  1880  regulating  and 
limiting  the  amount  of  attorneys'  fees  that 
may  be  taxed  in  suits  on  written  contracts 
stipulating  for  the  payment  of  attorneys' 
fees  was  held  in  Eikcnbcrry  v.  Edwards, 
71  Iowa,  82,  32  N.  \V.  183,  not  to  apply  to 
a  note  executed  before  the  enactment  of  the 
statute  and  containing  a  stipulation  for  the 
payment  of  reasonable  attorneys'  fees. 

And  a  statute  providing  that  in  an  action 
on  a  written  contract  containing  a  stipula- 
tion for  attorneys'  fees,  the  fees  allowed 
shall  be  certain  graduated  per  cents  depend- 
ing on  the  amount  of  the  debt,  was  con- 
strued in  Bankers'  Iowa  State  Bank  v. 
Jordan,  111  Iowa,  324,  82  N.  W.  779,  to 
mean  that  the  computation,  as  applied  to  an 
action  on  notes  given  at  different  times, 
and  de<'lared  on  in  separate  counts,  should 
not  be  made  on  the  total  amount  claimed, 
but  upon  each  note  separately,  although 
the  amount  of  the  attorneys'  fees  was  there- 
by increased. 
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The  hundred  ^eari  Bud  more  of  judicial 
history  in  this  country,  and  where  these 
contracts  hare  b«en  upheld,  has  failed  to 
develnp  the  evils  porteniJfd  in  the  opinion. 
The  uniform  negotiable  instrumenlB  law 
■4opted  in  this  atate  and  in  moat  of  the 
other  atates  recognizei  the  validity  of  aucb 
eontraeta,  and  epeciflpally  providea  tliat 
they  ehall  not  render  inatrumcnta  uncertain 
or  destroy  their  negotiability.  It  seems  to 
me  these  laws  are  entitled  to  some  consider- 
ation  in  this  connection.  The  reason  noted 
in  some  of  the  decisions  why  instruments 
tieariag  such  stipulations  are  not  tendered 
uncertain  and  non-negotiable  is  that  they 
in  no  way  atTect  the  sum  certain  to  be  paid 
at  maturity,  the  obligation  of  the  contract 
mataring  subsequently  to  the  date  of  the 
maturity  of  the  instrument. 


The  opinion  I  think  finds  no  aupport  in 
Genin  v.  TngersoU,  U  W.  Va.  546;  Hufst 
V.  Hite,  20  W.  Va.  183,  and  Boggeas  v. 
Goff,  47  W,  Va.  13B,  34  8.  E.  741.  Those 
cases  as  I  interpret  them  do  no  more  than 
declare  the  ru^s  applicable  to  partial  pay- 
toents  with  respect  to  the  question  of  com- 
pounding interest.  The  Boggess-Goff  Case 
would  justify  a  new  contract  to  pay  interest 
on  interest  after  interest  has  become  due, 
without  such  new  contract  being  affected 
by  usury. 

But  it  is  unnecessary  in  a  dissenting  opin- 
ion already  too  extended  to  further  elabo- 
rate the  questions  discussed.  I  would  af- 
firm the  judgment,  and  Judge  Williams,  I 
am  Butliorized  to  say,  concurs  with  me  in 
this  dissent. 


Under  the  Iowa  statute  attorney  a'  fees 
cannot  be  recovered  iinleas  the  attorney 
claiming  the  fee  flies  with  the  rlerk  at  the 
time  of  commencing  suit  an  anidavit  that 
there  ia  no  agreement,  express  or  implied, 
between  him  and  his  client  for  any  division 
or  sharing  of  the  fee  to  be  taxed.  Re  Her- 
aey,  ITl  Fed.  1004, 

Under  a  statute  providing  that  the  court 
■hoiild  not  tax  over  (2  as  an  attorney's  fee 
in  case  of  foreclosure  of  any  mortgage  or 
trust  deed,  it  was  held  in  Lender  v.  Cald- 
well, 4  Kan.  339,  that  it  was  error  on  fore- 
closure to  allow  an  attorney's  fee  of  $40,  the 
court  saying  that  a  contract  between  the 
parties  in  derogation  of  the  statute  could 
not  be  enforced. 

The  above  statute  was,  however,  repealed 
In  1868,  and  in  Tholen  v.  Duffy,  7  Kan. 
405,  it  was  held  that  a  stipulation  in  a 
mortgage  for  payment  of  10  per  cent  attor- 
neys' fees  was  valid,  and  the  stipulated 
amount  was  allowed,  the  court  aaying  that 
it  was  true  there  might  be  cases  where  the 
amount  stipulated  to  be  paid  was  so  exces- 
sive that  B  court  of  equity  would  not  en- 
force it;  that  this  was  not  one  of  those 
cases.  The  loan  in  this  instance  was  for 
91,000. 

That  in  Kansas,  however,  a  stipulation  to 
pay  attorneys'  fees  is  unenforceable  under 
a  statute  enacted  in  1870,  see  Gilraore  v. 
Hirst,  56  Kan.  626,  44  Pac.  603. 

In  Gaar  v.  Louisville  Bkg.  Co.  11  Bush, 
1S0,  21  Am.  Rep.  209,  it  was  held  that  a 
stipulation  in  a  bill  of  exchange  for  pay- 
ment of  a  reasonable  attorney's  fee  if  suit 
should  be  brought  thereon  was  not  an  agree- 
ment for  payment  of  interest  so  as  to  render 
the  contract  usurious  within  a  statute  pro- 
viding that  if  any  rate  of  interest  crceed- 
ing  10  per  cent  shall  be  charged,  the  whole 
Interest  shall  be  forfeited,  the  bill  bearing 
Interest  at  the  rate  of  10  per  cent  after 
maturity  in  addition  to  providing  for  pay- 
ment of  the  attorney's  fee. 

It  has  been  held  that  a  contract  by  the 
debtor  to  pay  attorneys'  fees  in  case'  it  is 
necessary  to  institute  suit  to  collect  the 
debt  is  not  prohibited  by  a  statute  provjd- 
L.E.A.I915B. 


ing  that  the  damages  for  delay  in  the  per- 
formance of  an  obligation  to  pay  money 
are  interest,  and  whatever  loss  the  creditor 
may  have  aulTered  he  can  recover  no  more. 
Bacas  v.  Klein,  14  La.  Ann.  408. 

And  it  has  been  held  that  a  statute  pro- 
viding that  no  mortgage  ^all  he  a  lien  on 
any  property  for  any  other  or  diflerent 
principal  sum  than  such  principal  sum  at 
shall  appear  on  the  face  thereof  does  not 
prohibit  the  allowance  in  a  foreclosure  ac- 
tion of  the  mortgagee's  attorney's  fees, 
where  the  mortgage  contains  a  covenant 
by  the  mortgagor  to  pay  attorneys'  fcea 
in  collecting  the  debt.  Maus  v.  McKellip, 
38  Md.  231. 


mortgage,  to  be  paid  in  case  of  forecloaure, 
shall  not  exceed  stated  sums,  and  that  no 
attorney's  fee  shall  be  taxed  or  retained 
j  by  the  mortgagee  unless  he  himself  em- 
ploys and  pays  an  attorney.  Morse  v.  Home 
Sar.  A;  L,  Asao.  90  Minn.  316,  92  N.  W. 
112.  The  court  said  that  the  mortgagee 
has  no  right  to  the  stipulated  attorneys' 
fees  in  a  mortgage  except  to  indemnify  him- 
self for  such  reasonable  sum.  not  exceeding! 
the  amount  limited  by  statute  and  named 
in  the  mortgage,  as  he  aetually  pays  or  ab- 
solutely and  unconditionally  incurs  for  the 
services   of  an   attorney   in   foreclosing  the 

Under  the  Sehraska  statute  of  1873 
providing  that  in  an  action  for  the  fore- 
closure  of  a  mortf^age  or  on  a  written  in- 
strument for  the  payment  of  money  only, 
there  should  be  allowed  to  the  plaintifl, 
upon  a  recovery  of  judgment  by  him,  a  sum 
to  be  fixed  by  the  court  in  addition  to  the 
judgment,  not  exceeding  10  per  cent  of'tlie 
recovery,  as  an  attorney's  fee,  in  all  cases 
where  the  writing  upon  which  the  action  is 
brought  in  express  terms  provides  for  the 
allowance  of  an  attorney's  fee,  it  has 
been  held  that  a  fee  cannot  be  recovered 
nnless  it  is  allowed  by  the  court,  and  only 
in  cases  where  the  instrument  upon  which 
the  action  is  brought  in  express  terms  pro- 
vides   tor    its   allowance;    so   that   an    at-  < 
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tomey's  lee  paid  by  a  judgment  debtor  in 
addition  to  10  per  cent  iatereBt,  to  secure 
an  extension  of  time  for  payment,  was  held 
usurious,  and  the  amount  paid  it  as  regarded 
as  a  payment  pro  (unto  upon  the  judgment- 
Rosa  V.  Doggett,  8  Keb.  48. 

The  repeal  of  the  above  statute  in  18T9 
was  held  in  White  v.  Rourke,  11  Neb.  510, 
9  X.  W.  889,  not  to  affect  the  right  to  re- 
cover an  attorney's  fee  provided  for  by  a 
note  executed   in   1870. 

In  American  ilortg.  Co.  v.  Downing,  17 
Fed.  eeo,  the  court  said  that  tlie  repeal  of 
the  Ncliraaka  statute  left  the  question  as 
though  no  statute  had  ever  been  passed, 
and  upon  principle  and  authority  it  was 
clear  that  parties  were  fully  competent  to 
make  their  own  contracts,  and  there  was 
nothing  in  the  policy  of  tiie  law  wliich  for- 
bade them  to  pay  costs  and  expenses,  in- 
cluding attome}^'  fees,  which  they  might 
cause  by  reason  of  their  own  default.  And 
in  this  case  an  agreement  in  a  mortgage  to 
pay  attomeye'  feea  on  foreclosure  was  held 
valid  by  the  Federal  court  in  Nebraska. 
That  the  Nebraska  courts,  however,  do  not 
take  this  view,  see  III.  a,  2,  and  Ul.  b,  2, 

The  provision  of  the  n^otiable  instru- 
ment law  prescribing  as  a  requisite  of  a 
negotiable  Instrument  that  it  must  contain 
an  unconditional  promise  to  pay  a  sum 
certain,  and  that  the  sum  payable  is  a  sum 
certain  within  the  meaning  of  the  act,  al- 
though it  is  to  be  paid  with  costs  of  col- 
lection or  an  attorney's  fee  in  case  payment 
is  not  made  at  maturity,  has  t>een  held  not 
to  render  valid  a  stipulation  in  a  note  for 
parment  of  an  attorney's  fee.  Miller  v. 
Kyle,  85  Ohio  St.  188,  97  N.  E.  372.  The 
provision  was  construed  as  applying  only 
to  the  queHtion  ot  negotiability. 

And  this  provision  has  been  held  not  to 
be  a  statutory  recognition  of  the  concluslve- 
neas  of  the  amount  stipulated  in  a  note  as 
an  attorney's  foe,  so  as  to  entitle  the  holder 
to  recover  such  amount  irrespective  of  its 
reasonableness,  where,  prior  to  the  statute, 
the  validity  of  stipulations  for  attorneys' 
fees  was  sustsined,  but  the  negotiability  of 
notes  containing  them  was  denied,  Mechan- 
ics'-American  Nat.  Bank  v.  Coleman,  122 
C.  C.  A.  338,  204  Fed.  24. 

The  Ohio  statute  of  1902  providing  that 
a  stipulation  for  an  attorney's  fee  in  a  note 
if  not  paid  at  maturity  is  valid  was  held  in 
Re  Chadwick.  140  Fed.  B74,  not  to  apply 
to  a  stipulation  in  a  chattel  mortgage  for 
attorneys'  fees  on  foreclosure,  in  view  of 
Ohio  decisions  before  the  enactment  of  the 
statute  holding  stipulations  in  mortgages 
for  attorneys'  fees  void  as  against  public 
policy.  Accordingly,  in  this  ease  a  stipuls- 
tion  in  a  chattel  mortgage  for  the  payment 
of  attorneys'  fees  was  held  invalid. 

Statutory  provisions  that,  in  cases  of 
foreclosure  when  an  attorney's  fee  ia  claimed 
by  the  plaintiff,  no  greater  amount  shall  be 
allowed  than  the  sum  which  shsll  appear 
by  ths  evidence  to  be  actually  charg^  by, 
and  to  be  paid  to,  the  attorney,  and  that 
In  all  case*  of  forecloaure  the  attorney's  fee 
I,.R.A.1I)15B. 


shall  be  fixed  by  the  court  in  which  the 
proceedings  are  had,  any  stipulation  in  the 
mortgage  to  the  contrary  notwithstanding, 
have  been  held  to  apply  to  foreclosure  pro- 
ceedings only,  and  not  to  an  action  on  a, 
note  containing  a  stipulation  for  payment 
ot  a  certain  per  cent  as  attomeya'  fees. 
Utah  Nat.  Bank  v.  Nelson,  38  Utah,  lfl9, 
111  Pae.  807. 

Under  the  above  statute  it  was  held  in 
Kurtx  V.  Ogden  Canyon  Sanitarium  Co. 
37  UUh,  313,  108  Pac,  14,  that  the  court 
was  authoriEed  to  hear  the  testimony  of 
other  attorneys  to  aid  it  in  fining  a  reason- 
able attorney's  fee,  as  it  could  fix  the  fe« 
at  a  lesser  sum  than  that  stipulated. 

The  rule  declared  by  statute  in  Wacbiitg- 
ton  previously  to  the  change  in  the  law 
made  in  1895  was  that  in  all  judgments 
on  notes  and  similar  instruments  in  writing 
an  attorney's  fee  might  be  allowed  when 
specially  contracted  to  be  paid  by  the  terms 
of  the  note  or  mortgage,  "in  any  amount 
BO  specifically  contracted."  Under  this  stat- 
ute  it  has  been  held  that,  where  a  note  or 
mortgage  contains  a  stipulation  for  pay- 
ment of  a  specific  sum  for  an  attorney's 
Fee,  the  court  in  an  action  on  the  note  or 
mortgage  must  allow  such  aum,  even  though 
it  appears  unreasonable,  and  is  not  au- 
thorized  to  allow  a  smaller  sum  on  the 
ground  that  a  less  amount  would  be  reasoa- 
able.  Exchange  Nat.  Bank  v.  VVolverton, 
11  Wash.  108,  .19  Pac.  248  (stipulation  in 
noU  for  512,000,  for  payment  of  Jl.OOO 
attorneys'  fees)  ;  Ifaywood  v.  Miller,  14 
Wash.  860.  45  Pac.  307  (stipulation  in 
mortgage  given  to  secure  a  deb*  of  $8,000, 
for  pavment  of  20  per  cent  attorneys'  fees)  ; 
Poncin  V.  Furth,  15  Wash.  201,  48  P»c. 
241  (stipulation  in  note  tor  $23,000,  for 
payment  of  5  per  cent  attorneys'  fees)  ; 
Ames  V.  Bigelow.  l.'>  Wash.  532,  46  Pac. 
104S  (atipulation  in  note  and  mortgage  for 
payment  of  $500  attorneys'  fees  on  fore- 
closure) ;  Scholey  v.  Dc  Msttos,  18  Wash. 
604,  52  Pae.  242  (stipulation  in  mortgage 
given  to  secure  a  debt  of  *12,000,  tor  pay- 
ment of  an  attorney's  fee  ot  $1,800)  ;  Gordon 
v.  Decker,  19  \\t.ah.  168,  52  Pac.  85S  (hold- 
ing it  error  to  allow  an  attorney's  fee  of 
only  $50.  on  the  ground  that  that  was  a 
reasonable  fee,  where  the  mortgage  stipu- 
lated for  an  attorney's  fee  of  $300.  the  court 
saying  that  where  an  attorney's  tee  is  pro- 
vided for  in  terms  in  a  note  or  mort^^, 
the  same  must  be  allowed  by  the  court  re- 
gardless of  its  reasonableness);  Vermont 
Loan  *  T.  Co.  v.  Greer,  19  Wash.  611,  53 
Pac.  1103  (hotdina;  it  error  to  allow  on  at- 
torney's fee  of  only  $100,  where  the  mort- 
gage provided  for  payment  of  a  fee  of  $300, 
altliough  the  former  amount  was  allowed 
on  the  ground  t'lSt  the  amount  stipulated 
for  was  unjust  and  unconscionable).  See 
also  Potwin  v.  Blaaher.  9  Wash.  460,  3T 
■■■1.  and  McDougall  v.  Walling,  19 
).  52  Pac,  530. 

itent  to  which  the  above  doctrine 
was  carried  is  well  illustrated  in  the  case 
of  Scholey  v.  De  MattoB,  supra,  where  Uie 
stipulated  attorney's  fee  of  $1,600  was  al- 
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lowed,    although   the   defendant   offered    to 

Srove  that  9200  waa  a  reasonable  and  usual 
>e  for  the  lerricee  rendered,  thia  evidence 
being  excluded. 

Whether  or  not  a  contract  bT  the  plain- 
tiff with  his  attorney  for  a  lesser  sum  would 
defeat  the  plaintiff's  recoverj  of  the  stipu- 
lated attorney's  fee  was  a  question  which 
it  was  said  in  Scboley  v.  De  Aiattos,  supra, 
would  require  further  consideration,  if  the 
qn'eetion  had  been  properly  raised  by  the 
pleadings,  evidence  having  been  excluded, 
on  the  ground  that  it  was  immaterial, 
that  the  plaintiff's  attornev  was  to  receive 
not  to  pxceed  «200. 

In  Remington  v,  Willard,  15  Wis.  583, 
it  was  held  that  the  court  on  foreclosure 
had  statutory  power  to  allow  as  an  attor- 
ney's fee  a  sum  greater  than  that  stipulated 
in  the  mortgage.  But  see  Pal  meter  v. 
Carey,  83  Wis.  426,  21  N.  W.  7B3,  23  N,  W. 
5SS,  holding  that  the  allowance  for  an  at- 
torney's fee  on  foreclosure  must  he  limited 
by  the  stipulation  in  the  mortgage,  and 
that  it  was  error  to  allow  for  an  attorney's 
fee  a  greater  sum  than  tliat  specified  in  the 
mortgage. 

The  term  "costs"  in  a  statute  providing 
that  in  all  equitable  actions  costs  may  be 
allowed  or  not  to  any  parties,  in  the  dis- 
cretion of  the  court,  includes  attorneys' 
fees  stipulated  in  a  mortgage  to  be  paid  in 
addition  to  the  taxable  eonts.  Spengler  v 
Hahn,  96  Wis.  472,  70  S.  W.  468. 

In  Boyd  v.  Sumner,  10  Wis.  41,  the  court 
said  that  where  the  parties  bj  agreement 
fixed  a  reasonable  amount  for  the  entire 
fees  of  an  attorney,  it  would  probably  be 
within  the  discretion  of  the  court  to  re- 
fuse to  tax  the  amount  allowed  by  statute, 
but  that  the  statute  did  not  prevent  parties 
from  contracting  for  payment  of  a  larger 
sum  for  attorneys'  feea  than  was  therein 
provided. 

In  Wilson  Sewing  Itlach.  Co.  v.  Moreno, 
8  Sawy.  35,  7  Fed.  808,  it  was  held  that 
a  statute  allowing  the  prevailing  party  to 
tax  an  attorney's  fee  of  from  $5  to  $20  wai 
not  exclusive,  and  did  not  prohibit  the 
parties  from  making  a  valid  contract  for 
a  larger  sum  as  an  attorney's  fee.  To  a 
aimilar  effect  see  Wisconsin  cases  under 
III.  b,  1,  supra.  R.  E.  II. 


CHARLES  REBILLARD,  PIff,  in  Err 


{—  C.  C.  A.  — ,  218  Fed.  503.1 

Negligence  —  running  antomobile  witli* 
nnt  light. 

1.  An  automobilist  who  attempts  to  run 
after  dark  with  only  a  dim  oil  light,  which 
does  not  comply  with  the  statute,  along  a 
L.K.A.igi5B. 


little  used  section  line  trail  with  which  he 
is  not  familiar,  is  so  negligent  that,  in  MM 
the  machine  runs  into  an  unguarded  excava- 
tion made  by  a  railroad  company  across  the 
trait,  he  cannot  hold  the  railroad  company 
liable  for  the  resulting  injuries. 
Same  —  guest  in  automobile. 

2.  A  guest  who  consents  to  stay  in  an  au- 
tomobile when  the  driver  attempts  to  run 
it  after  dark  without  light,  along  a  road 
with  which  no  one  in  the  car  is  familiar, 
is  so  negligent  that  he  cannot  hold  the 
one  responsible  for  an  unguarded  excavation 
in  the  road  liable  for  iujury  caused  by  the 
machine  falling  into  it. 


(July  2 


4.) 


ERROR  to  the  District  Court  of  the 
United  States  for  the  District  of  North 
Dakota  to  review  a  judgment  in  defendant's 
favor  in  an  action  brought  to  recover  dam- 
ages for  personal  injuries  caused  by  the 
falling  of  the  automobile  in  which  plain- 
tiff was  riding,  into  an  unguarded  exca- 
vation made  by  defendant  in  the  construc- 
tion of  its  road.    Affirmed. 

The  facts  arc  stated  in  the  opinion. 

Argued  before  Sanborn,  Circuit  Judge, 
and  'Trieber  and  Reed,  District  Judges. 

Xote.  —  Imputed  or  contributory  negU- 
gence  of  paaaenger  riding  in  avtomo- 
blle  driven  by  another  precluding 
renoeery  offolnst  third  person  tor  in- 
jury. 

As  to  liability  of  owner  or  operator  of 
automobile  for  injurv  to  guest,  see  note  to 
Beard  v,  Klusmeier,  50  L.R.A.(N.S.)   1100. 

As  to  liability  for  injury  to  passenger  by 
negligent  operation  of  automobile,  see  notes 
to  Johnson  v.  Coey,  21  L.R.A.(N.S.)  81, 
and  Hinds  v.  Steere,  35  L.R.A.(N.S.)  058. 

Imputed  negligence. 

Generally,  as  to  imputed  negligence  of 
driver  of  vehicle  to  passenger,  see  notes  to 
Schultz  V,  Old  Colony  Street  R.  Co.  8  L.R.A, 
(N.S.)  507,  and  Chriatopherson  v.  Minneap- 
polis.  St.  P.  4  S.  Ste.  M.  R.  Co.  L.R.A. 
1915A,  781. 

By  the  great  weight  of  authority,  the 
negligence  of  the  driver  of  an  automobile 
is  not  imputable  to  a  guest  or  passenger 
riding  in  the  machine  who  has  no  authority 
or  control  over  the  machine  or  the  driver, 
and  this  rule  was  applied  in  the  following 
cases:  Baltimore  v.  Marvland,  92  C.  C.  A. 
335,  166  Fed.  641 ;  Dale  v.  Denver  City  ' 
Tramway  Co.  97  (\  C-  A.  511,  173  Fed.  787, 
19  Ann.  Cas.  1223;  Lininger  v.  San  Fran- 
cisco, V.  t  N.  Valley  R.  Co.  18  Cal. 
Aop.  411,  123  Pac.  233;  Tousley  v. 
Pacific  Electric  B.  Co.  108  Cal.  457,  137 
Pac.  31;  Porter  v.  Jacksonville  Electric 
Co.  64  Fla.  409.  80  So.  188;  Indiana 
Union  Traction  Co.  v.  I-ove,  180  Ind, 
442,  99  N.  E.  1005;  Lake  Erie  4  W. 
R.  Co.  v.  Reed,  —  Ind.  App.  — ,  103  N.  E. 
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Meaara.  William  H.  Anderson  and 
Mnrphr  A  Toner,  for  plaintiff  in  error. 

Even  if  those  uaing  the  road  were  raeTe 
licensees,  tlie  defendant  owed  them  the  dut;p 
of  warning  them  bj  building  a  barrier,  pla.c- 
ing  signal  lighta,  or  in  eame  other  manner, 
and  neglect  of  that  duty  would  reader  it 
liable  to  any  person  injured  without  con- 
tributing fault. 

Cartright  v.  Belmont,  58  Wia.  370,  17  N. 
W.  237;  Schuenke  v.  Pine  River,  84  Wis. 
6S9,  54  N.  W.  1007;  Bilia  v.  Kaukauna, 
84  Wis.  310,  88  N.  W.  S93. 

The  acta  or  negligence  of  the  driver  of  a 
eonveysnce  cannot  be  imputed  to  a  guest, 
who  doea  not  control,  and  who  is  not  '' 
position  to  control,  the  driver. 

Ouveraon  v.  Grafton,  S  N.  D.  281,  85  N. ' 

127;  Hubbard  v.  Bartholomew,  —  Iowa,  — , 
49  L.E.A.IN.S.)  443,  144  S.  W.  13;  Corley 
V,  Atchison,  T.  k  R.  K.  R.  Co.  90  Kan.  70, 
133  Pac.  555;  United  R.  A  Electric  Co.  v. 
Grain,  123  Md.  332,  91  Atl.  405;  Cbad- 
boume  v,  SpringHcld  Street  R.  Co,  19B 
Masa.  574,  85  N.  E.  737 ;  LittleOeld  v.  Gil- 
man,  207  Mass.  53S,  03  N.  E.  80S;  Ter- 
willlger  V,  Long  Island  R.  Co.  152  App. 
Div.  168,  138  K,  Y.  Supp.  733,  affirmed 
without  opinion  in  209  N.  Y.  522,  102  N. 
E.  1114;  Noakes  v.  New  York  C.  t  H.  R.  R. 
Co.  121  App.  Div,  73  8,  106  N.  Y.  Supp.  522, 
affirmed  without  opinion  in  195  N,  Y.  543, 
SS  N.  E.  1120;  Ward  v.  Brooklyn  Hejghls 
K.  Co.  119  App.  Div.  487.  104  N.  Y,  Supp. 
93,  affirmed  without  opinion  in  190  N.  Y. 
550,  83  N.  E.  1134;  Tonseth  v.  Portland  R, 
Light  &  P.  Co.  —  Or.  — ,  141  Pac.  868;  Her- 
mann V.  Rhode  Island  Co.  —  R.  I.  — ,  00  Atl. 
813;  Latimer  v.  Anderson  County,  95  S.  C. 
187,  78  S.  E.  879. 

And  the  negligence  oF  a  husband  in  oper- 
ating an  automobile  will  not  be  imputed  to 
his  wife,  who  is  accompanying  him,  where 
no  relation  of  principal  and  agent  exiata, 
and  she  hae  no  control  over  the  operation 
of  the  car.  Qaffney  v.  Dixon,  157  III.  App. 
589:  Denton  v.  Misaouri,  K.  *  T.  R.  Co. 
90  Kan.  51,  47  L.R.A.(N.S.|  820,  133  Pac. 
558:  Louisville  v.  Zoellcr,  155  Ky.  192,  160 
S.  \\.  5O0;  Senft  v.  Western  Maryland  R. 
Co.  —  Pa.  — .  92  Atl.  553. 

So,  a  girl  sixteen  years  old  who  is  riding 
in  an  automobile  with  her  father  and  a 
chauffeur,  and  who  liaa  no  charge  over  the 
machine,  is  not  chargeable  with  the  negli- 
gence of  the  chauffeur.  Noakes  v.  New 
York  C.  &  H.  R.  R.  Co.  121  App.  Div.  716, 
108  N.  Y.  Supp.  522.  affirmed  without 
opinion  in  105  N.  Y.  543,  88  N.  E.  1126. 

And  in  Turner  v.  United  R.  Co.  165  Mo. 
App.  513,  135  S'.  W.  93,  a  young  girl  was 
held  to  be  a  guest  of  the  driver  of  an  au- 
tomobile in  which  ahe  was  riding  at  the 
time  it  collided  with  a  street  car,  and  the 
driver's  negligence  was  held  not  imputable 
to  her,  although  they  were  nephew  and 
niece  of  the  owner  of  the  auttmiobile. 

It  is  atao  held  that  the  negligence  of  the 
driver  of  an  automobile  for  hire  is  not 
L.R.A.1916B. 


W.  676;  Dale  v.  Denver  City  Tramway  Co. 
97  C.  C.  A.  511,  173  Fed.  787,  19  Ann.  Caa. 
1223;  Pyle  v.  Clark,  25  C.  C.  A.  190,  49 
U.  S.  App.  280.  79  Fed.  745,  2  Am.  Heg. 
Rep.  100;  Union  P.  R.  Co.  v.  Lapsley,  16 
L.E.A.  800,  2  C.  C.  A.  149,  4  U.  S.  App. 
542,    51     Fed.    174;    Winona    v.    Botwt,    23 

L.R.A.(N.S.)  204,  04  C,  C.  A.  563,  108  Fed. 
321,  21  Am.  Keg.  Rep.  445. 

Even  admitting  that  the  driver  and  all 
those  riding  with  him  were  violating  th« 
statute,  the  plaintiff  is  not  precluded  there- 
by from  recovering  damages,  nnlesa  such 
violation  of  law  was  the  proximate  cause  of 
the  injury  sustained. 

Ordinarily  only  the  driver  can  be  held 
criminally  liable. 

Huddy,  Automobiles,  S  ^18. 

imputable  to  a  passenger  who  merely  gires 
directions  as  to  the  desired  destination  and 
exercises  no  further  control  over  the 
machine  or  the  driver:  Thompson  v.  Loe 
Angeles  &  S.  D.  B.  R.  Co.  185  Cal.  748,  134 
Pac.  700;  Roby  v.  Kansas  City  Southern  R. 
Co.  130  La.  880.  41  L.R.A.(N.S.)  355,  58 
So,  696;  Meyers  v.  Tri-State  Antom<^ile 
Co  121  Minn.  88.  44  L.R.A,(N.S.)  113,  140 
N.  W.  184;  Rush  v.  MetropoliUn  Street  E. 
Co.  157  Mo.  App.  504,  137  S.  W.  1029;  Mc- 
Fadden  v.  Metropolitan  Street  R.  Co.  ISl 
Mo.  App.  852,  143  S.  W.  884;  DonneUy  v. 
Philadelphia  &.  R.  R.  Co.  53  Pa.  Super.  Ct. 
78;  Wachsmith  v.  Baltimore  &  O.  R.  Co. 
233  Pa.  405,  62  Atl.  756.  Ann.  Cas.  1913B, 
679;  Wilson  v.  Puget  Sound  Electric  R.  Co, 
52  Wash.  522,  132  Am.  St.  Rep.  1044,  IDl 
Pac.  50;  PU  y  Hernandei  v.  San  Juan  Light 
&  Transit  Co.  4  Porto  Rico  Fed.  Rep.  138. 
Tbe  courts  of  Michigan  and  Wiaconsin 
appear  to  be  alone  in  holding  that  a  guest 
riding  in  an  automobile  is  chargeable  with 
tbe  negligence  of  tbe  driver.  This  rule  was 
applied  in  the  following  cases:  Colborne  v. 
Detroit  United  R.  Co  177  Mich.  139,  143 
N.  W.  32:  Kneeshaw  v.  Detroit  United  R. 
Co.  160  Mich.  697.  135  N.  W.  003;  Granger' 
V.  Farrant,  179  Mich.  19,  51  L.R.A.(N.S.) 
453,  146  N.  W,  218;  Lauson  v.  Fond  da 
Lac,  141  Wis.  67,  25  L.R.A.(N.S.)  40,  135 
Am.  St.  Rep.  30,  123  N,  W.  029.  The 
court  in  the  last  case  emphasized  the  fact 
that  the  automobile  was  a  private  convey- 
ance, and  intimated  that  the  aame  rule 
would   not   apply   in   the  case  of  a   public 

And  in  Galloway  v.  Detroit  United  R. 
Co.  168  Mich.  343,  134  N.  W.  10,  it  was 
held  that  in  Michigan  the  nt^ligence  of  the 
driver  of  an  automobile  for  hire  ia  not 
imputable  to  a  passenger  in  an  acticm 
against  a  railway  company  for  injuries 
occasioned  by  a  collision  of  one  of  its 
cars  with  the  machine,  the  court  holding 
that  where  one  suffers  an  injury  through 
the  concurrent  n^ligence  of  two  common 
carriers,  the  negligence  of  the  one  on  whoae 
vehicle  the  injured  person  is  riding  cannot 
be  imputed  to  tbe  passenger  in  an  •ctitm 
by  the  latter  against  the  other  carrier. 
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Mere  presence  at  the  time  of  the  com- 
Uisgion  of  au  offense  is  not  enough  to 
make  a  party  principal  in  a  crime  without 
some  form  ot  participation. 

1  McClain,  Crjm.  Law,  §  205;  1  Greenl. 
Ev.  g  41;  True  v.  Com.  90  Ky.  651,  14 
8.  K.  684. 

A  collateral  «nd  unlawful  act.  not  con- 
tributing to  tlie  injury,  will  not  bar  a  re- 

Hughes    V.    AtUnta    Steel    Co.    136    Oa. 

511,  36  L.R.A.1N.8.)  647,  71  S.  E.  728, 
Ann.  Caa.  1B12C,  364,  1  S,  C.  C.  A.  429; 
1  Xhomp.  Xeg.  %%  82,  249;  37  Cyc.  573; 
Philadelphia,  W.  ji  B.  R.  Co.  v.  PliiUdelphU 
&  H.  de  G.  Steam  Towboat  Co.  23  How.  209, 
la  L.  ed.  433;  Knowlton  v.  Milwaukee  City 
R.  Co.  59  Wis.  278,   18  N.  W.  IT;  Opaahl 


V.  Judd,  30  Minn.  126.  14  N.  W.  575;  Sharp 
V.  Evergreen  Twp.  CT  Mich.  443,  35  N.  W. 
6T;  Baker  t.  Portland,  58  Me.  199,  4  Am. 
Rep.  21i;  Bigelow  V.  Seed,  51  Me.  325,  1 
Am.  Neg.  Cae.  289;  IllinoiH  C..R.  Co.  r. 
Diok,  91  Ky.  434,  15  S.  W.  665;  Baldwin 
V.  Barney,  12  B.  I.  392,  34  Am.  Rep.  670; 
Weatero  L'.  Teleg.  Co.  v.  McLaurin,  70 
Miss.  26,   13  So.  36;   Cooley,  Torts,  269. 

Mr.  A.  H.  Brlgbt,  with  Measrs.  Flynn 
it  Traynor,  F.  J.  McClory,  and  John 
L.  £rdall,  for  defendant  in  error: 

Running  the  auto  without  sufficient  liglit 
was  negligence  eulficient  to  defeat  a  re- 
covery by  plaintiff. 

Davis  ¥.  Chicago,  B.  I.  t  P.  R.  Co.  16 
L.R.A.(N.S-)  424,  88  C.  C.  A.  428,  159  Fed. 
10;     MoQongahela    Biver    Consol.    Coal    & 


— in  case  of  joint  enterprise. 

In  Withey  r.  Fowkr  Co.  —  Iowa,  — ,  145 
N.  W.  923,  where  the  plaintiff,  while  a 
guest  in  an  automobile,  was  injured  by 
being  struck  by  a  truck,  the  court,  concern- 
ing the  imputation  of  a  driver's  negligence 
in  cases  of  joint  enterprises,  said:  "It  is 
somewhat  dlfHeuIt  to  state  a  eomprehenaive 
definition  of  what  constitutes  a  joint  enter- 
prise as  applied  to  this  class  of  cases,  but 
It  is  perhaps  sufBciently  accurate  for  present 
purposes  to  say  that,  to  impute  a  driver's 
negligence  to  another  occupant  of  his  car- 
riage, the  relation  between  them  must  be 
shown  to  l>e  something  more  than  that  of 
host  and  guest,  and  the  mere  fact  that  both 
have  engaged  in  the  drive  becaase  of  the 
mutual  pleasure  to  be  so  derived  does  not 
materially  alter  the  situation." 

In  Beaucage  v.  Mercer,  206  Mass.  488, 
138  Am.  St.  Sep.  401,  92  N.  E.  774,  where 
two  occupants  of  an  automobile  were  out 
riding  under  an  agreement  to  share  the 
expense,  and  the  car  became  disabled,  and 
one  of  them  telephoned  the  defendant  to 
tow  the  car,  during  the  process  of  whicli  an 
accident  occurred,  it  was  held  that,  so  long 
as  the  joint  enterprise  of  the  occupants  was 
in  force,  the  contributory  negligence  of 
one  would  bar  a  recovery  by  the  other,  pro- 
vided the  n^ligence  was  in  a  matter  with- 
in the  scope  of  the  joint  agreement. 

Personal  negligence.  ' 

It  is  a  well  established  rule  that  a  pass- 
enger or  guest  in  an  automobile  operated 
by  another  is  bound  to  exercise  reasonable 
care  for  his  safety,  and  that  a  failure  to 
do  so  constitutes  contributory  negligence 
and  bars  any  right  of  recovery  against  a 
third  person  for  an  injury  resulting  in  part 
from  the  latter'a  negligence.  This  rule  was 
applied  in  the  following  cases;  Baltimore 
V.  Maryland,  92  C.  C.  A.  335,  166  Fed.  641 ; 
Brommer  v.  Pennsylvania  R.  Co.  29  L.R.A. 
(N.S.)  924.  103  C.  C.  A.  135,  179  Fed. 
577;  Thompson  v.  Los  Angeles  &  S.  D.  B. 
R.  Co,  185  Cal.  748,  134  Pac.  709;  United 
R.  &  Electric  Co.  v.  Crain,  123  Md.  332,  01 
Atl.  405;  Noakes  v.  Xew  York  C.  k  U.  R. 
L.R.A.19ISB. 


R.  Co.  121  App.  Div.  718,  106  K  Y.  Supp. 
622,  affirmed  in  195  K.  Y.  B43,  88  N.  E. 
1126;  Read  v.  New  York  C.  &  H.  R.  R.  Co. 
123  App.  Div.  22B,  107  N,  Y.  Supp.  10B8; 
Senft  V.  Western  Maryland  R.  Co,  —  Pa. 
— .  92  Atl.  553;  Wachsmith  v.  Baltimore  i 
0.  R,  Co.  233  Pa.  485,  82  Atl.  755,  Ann.  Caa. 
1913B,  679;  Hermann  v.  Rhode  Island  Co. 
—  R.  I.  — ,  90  Atl.  813;  Pla  y  Hernandes  v. 
San  Juan  Light  &,  Transit  Co.  4  Porto 
Rico  Fed.  Rep,  138,  i 

And  in  Clarke  v.  Connecticut  Co.  83 
Conn.  219,  7S  AtL  523.  it  was  held  that  the 
law  Axes  no  different  standard  of  duty  for 
a  gratuitous  passenger  in  an  automobile 
than  for  the  driver,  but  that  each  is  bound 
to  use  reasonable  care,  taking  into  consid-  ^ 
eration  all  of  the  circumstances,  including 
the  passenger's  position.  The  court  in  this 
case  said :  "Does  the  fact  that  the  plain- 
tiff was  a  gratuitous  passenger  having  no 
control  of  the  automobile  bring  her  within 
a  different  rule  [from  that  applicable  to  the 
driver  of  the  automobile]  T  That  fact  would 
have  great  weight  in  determining  whether 
her  conduct  constituted  due  care.  It  would 
be  one  of  the  circumstances,  and  unquestion- 
ably an  important  one,  to  be  considered  in 
deciding  whether  her  conduct  was  all  that 
reasonable  care  on  her  part  called  for.  A 
gratuitous  passenger,  iu  no  matter  what 
vehicle,  is  not  expected  ordinarily  to  give 
advice  or  direction  as  to  its  control  and 
management.  To  do  so  might  be  harmful^ 
rather  than  helpful.  But  liis  presence  in 
the  vehicle  may  so  obstruct  the  driver's 
view  of  a  car  or  other  approaching  vehicle, 
or  other  circumstances  of  the  situation  may 
be  such,  as  to  make  it  his  duty  to  look  out . 
for  threatened  or  possible  dangers,  and  to 
warn  the  driver  of  such  after  their  discov- 
ery. This  might  be  necessary  for  the  passen- 
ger's as  well  ae  for  the  driver's  safety.  On , 
the  other  hand,  the  character  of  the  vehicle 
in  which  he  is  a  passenger  may  be  such,  or 
his  location  in  it  or  the  other  circumstances 
may  be  such,  that  to  look  or  listen  for  ap- 
proaching cars  or  other  dangers  would  be 
unneceMary  and  useless.  For  such  a  paas-^ 
enger  to  engage  in  conversation  with  fellow '^ 
passengers,  and  entirely  neglect  to  look  out 
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Coke  Co.  V.  Schinnerer,  117  C.  C.  A.  103, 
166  Fed.  382;  Reynolds  v.  Great  Northern 
R.  Co.  29  L.R.A.  6B5,  16  C.  C.  'A.  435,  32 
U.  S.  App.  577,  69  Fed.  808;  BTommcr  v. 
Pennsylvania  R.  Co.  29  L.R.A.(X.S.)  924, 
103  C.  C.  A.  135,  ITS  Fed,  577;  Huddj, 
AutotnobileB,  187;  Lauson  v.  Fond  du  Lac, 
141  WJB.  57,  25  L.H.A.(N.S.)  40,  135  Am. 
St.  Rep.  30.  123  K.  W.  628. 
!  The  fact  that  thia  act  ivaa  in  violation 
of  a  positive  statute  of  the  state  rendered 
it  doubly  culpable  and  negligent,  and  snch 
violation  of  the  statute  was  the  proximate 
caiise  of  the  sect  dent. 

Sewcorab  v.  Boston  Protective  Dept.  146 
Mass.  506,  4  Am.  St.  Rep.  354,  16  X.  E. 
555)  Teeley  v.  Melrose,  205  Mass.  329,  27 
L.R.A,|X.S.)    1158,   137   Am.   St.  Rep.  445, 

for  dangers,  or  to  observe  the  manner  in 
wtiieh  the  vehicle  is  being  operated,  might 
be  the  eon  duct  of  a  reasonably  prudent 
person.  It  eannot  be  said,  tlierefore,  tiiat  in 
every  case,  and  all  the  time,  it  is  the  duty 
of  a  gratuitous  passenger  to  use  his  senBes 
or  to  look  and  listen  in  order  to  discover 
a.pproacliing  vehicles  or  other  dangers,  or 
that  his  failure  to  do  bo  would  be  a  failure 
to  exercise  due  care.  But  while  thia  in  so. 
the  law  fixes  no  different  standard  of  duty 
for  him  than  for  the  driver.  Each  is  bound 
to  use  reasonable  care.  What  conduct  on 
the  passenger's  part  is  necessary  to  comply 
with  his  duty  must  depend  upon  all  the 
circumstances,  one  of  which  is  that  he  is 
merely  a  passenger  having  no  control  over 
the  management  of  the  vehicle  in  which  be 
is  being  transported.  Manifestly  the  con- 
duct which  reasonable  care  requires  of  such 
a  passenger  will  not  ordinarily,  if  in  any 
cage,  be  the  same  as  that  nhieh  it  would 
require  of  the  driver.  While  the  standard 
of  duty  is  the  same,  the  conduct  required  to 
fulfil  that  duty  is  ordinarily  different,  be- 
cause their  circumstances  are  different." 

And  in  that  case  It  was  held  that  If  a 
woman  who  was  injured  while  riding  with 
her  husband  in  an  automobile  could,  by  the 
exercise  of  reasonable  care,  have  seen  the 
car  which  struck  the  machine  and  liave 
warned  her  husband  in  time  to  have  avoid- 
ed the  collision,  and  such  failure  was  the 
proximate  cause  of  her  injury,  she  could 
not  recover,  although  she  did  not  in  fact 
see  the  danger  in  time  to  warn  her  husband. 
Ibid. 

It  has  been  held  that,  in  determining 
whether  a  passenger  in  an  automobile  who 
was  injured  in  a  collision  with  a  train 
was  guilty  of  contributory  negligence,  the 
age,  sex,  and  position  of  the  person  in  the 
macliine  are  circumstances  to  be  considered. 
Noakes  v.  New  York  C.  A  H.  R,  R.  Co.  121 
App.  Div.  716,  106  N.  Y,  Supp.  522:  Read 
v.  Now  York  C.  &  H.  R.  R.  Co.  123  App. 
Div.  228,  107  N.  Y.  Supp.  1068. 

These  two  caecs.  which  arose  out  of  the 
same  accident,  and  also  the  two  arising  out 
of  the  accident  in  Brommer  v.  Pennsylvania 
R.  Co.  infra,  in  which  one  passenger  was 
L.R.A.1915B. 


81  X.  E.  306;  Chase  v.  Sew  Yort  C.  4  EL 
R.  R.  Co.  208  Mass.  137,  94  N.  E.  377; 
Zoltovski  V.  Gzella.  159  Mich.  620,  26  LR.A. 
(N.S.)  435,  134  Am.  St.  Kep.  752,  124  N.  W. 
527;  Fenn  v.  Clark,  11  Cal.  App.  79,  103 
Fac.  944. 

The  negligence  of  the  driver  will  b-  im- 
puted to  the  occupants  of  the  vehicle, 

Griffith  V,  Baltimore  4  0.  R.  Co.  44  Fed. 
574;  Morris  v.  Chicago,  M.  A  St.  P.  R.  Co. 
26  Fed.  22;  Cable  v.  Spokane  t  I,  E.  R. 
Co.  60  Waah.  619,  23  L.R.A.(N.S.)  1224, 
97  Pac.  744;  Donnelly  v.  Brooklyn  City  B. 
Co.  109  K.  Y.  16,  15  N,  E.  733;  Nelson  ..v. 
Spokane,  4.)  Wash.  31,  S  L.R.A.fN.S,)  636, 
122  Am.  St.  Rep.  881,  87  Pac.  1048.  13  Ann. 
Caa,  280. 

held  free,  of  contributory  negligence,  and 
another  chargeable  therewith,  emphaaiEv 
the  fact  that  the  position  of  the  passenger 
in  the  car  and  other  circumstances  relating 
to  the  individual  are  important  factors  in 
determining  the  question  of  contributory 
negligence. 

And  in  Noakes  v.  New  York  C.  k  H.  R. 
R.  Co.  supra,  it  was  assumed  that  the  rule 
that  a  traveler  approaching  a  railroad  track 
is  bound  to  use  hie  eyee  and  ears  so  far  aa 
there  is  an  opportunity  and  avoid  danger, 
notwithstanding  the  neglect  of  the  rail- 
road's servants,  applies  to  a  passenger  in 
an  automobile  approaching  a  railroad,  as 
well  aa  to  the  persons  in  chai'ge  of  the 
motive  power  of  the  vehicle. 

In  Wilson  v,  Puget  Sound  Electric  R,  Co. 
52  Wash.  522,  132  Am.  St.  Rep.  1044.  101 
Pac,  60,  however,  the  court  said  that  it 
would  be  an  extreme  case  where  the  court 
would  be  warranted  in  announcing  as  a 
rule  of  law  that  a  passenger  in  an  automo- 
bile was  required  to  warn,  advise,  or  direct 
its  driver,  nr  to  apply  to  such  passenger  the 
doctrine  of  "stop,  look,  and  listen,"  end 
remarked  that  they  were  impressed  with  the 
counsel's  statement  that  ordinarily  the  only 
obligation  on  such  a  passenger  is  to  "sit 
tight." 

In  Gaftney  v.  Dixon,  157  III.  App.  589, 
it  was  held  that,  in  order  to  render  a  wife 
riding  witti  her  husband  in  an  automobile 
n^ligent  on  account  of  knowledge  of  an 
injury  to  his  hand  which  was  alleged  to 
have  interfered  with  his  driving,  it  would 
not  only  be  necessary  that  she  knew  what 
his  condition  was,  but  also  that,  because 
of  that  condition,  he  was  unable  to  manage 
the  automobile  with   ordinary  safety. 

And  it  has  been  held  that  the  fact  that 
a  plaintilT  who  was  injured  in  an  accident 
between  a  car  and  the  automobile  in  which 
she  was  riding  knew  of  the  manner  in  which 
her  husband  was  operating  the  machine, 
even  if  he  was  negligent  in  operating  it, 
would  not  necessarily  show  that  she  was 
negligent  in  remaining  in  the  automobile, 
although  she  acquiesced  in  bis  manner  ol 
:  driving,  since  there  would  be  no  acquiescence 
'  in  his  negligence  so  as  to  make  it  hers  un- 
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Trl«ber,  Diatrict  Judge,  dt^livcrad  thv 
opinion  of  the  court: 

This  ia  an  action  for  personal  injuries 
sustained  b;  the  plaintiff  below,  who  ie 
pUintiS  in  error,  and  will  be  referred  to 
herein  aa  the  plaintiff,  caused  by  an  automo- 
bile in  which  he  was  riding  aa  a  guest  with 
a  friend,  running  over  an  embankment  into 
a  deep  cut  made  by  the  defendant  in  tlie 
eoDstr action  of  its  road,  and  which 
unguarded. 

The  all^ations  in  the  complaint  are  that 
the  defendant  eoDStructed  a  tine  of  rftilwa; 
through  the  city  of  Devil's  Lake,  North 
Dakota,  whicb  intersected  a  public  highway 
located  weet  of  said  city;  that  in  building 
the  railroad  a  cut  19  feet  in  depth  at  the 
point  of  intersection  with  the  highway  was 

less  she  knew,  or  ought  to  have  known,  that 
bis  manner  of  operating  the  machine  was 
negligent,  and  that,  to  ciiarge  her  with  his 
negligence  it  muHt  have  been  so  groHS  and 
so  apparent  that  she  was  bound  to  know  of 
it.  Clarke  v.  Connectieiit  Co.  83  Conn.  219, 
76  Atl.  628. 

The  mere  fact  that  an  invited  passenger 
on  the  rear  seat  of  an  automobile  made  no 
attempt  to  ascerfain  whether  or  not  a  rail- 
road track  could  be  crossed  in  safetv  has 
been  held  not  to  render  her  guilty  of  neg- 
ligence as  a  matter  of  law  so  as  to  prevent 
holding  the  railroad  company  liable  for  au 
injury  due  to  a  collision  with  a  train  at  a 
crossing,  where  there  was  nothing  to  show 
the  construction  of  the  vehicle,  or  to  show 
that  she  knew  of  the  proximity  of  the  cross- 
ing or  could  have  known  of  it  by  the  ex- 
ercise of  reasonable  care-  Brommer  v. 
Pennsylvania  R.  Co.  29  L.R.A.<N'.S.)  024, 
103  C.  C.  A.  135,  179  Fed.  577,  certiorari 
denied  in  223  U,  S,  718,  56  L.  ed.  828,  32 
Sup.  Ct.  Rep.  622.  But  see  this  case  infra, 
where  a  contrary  result  was  reached  in 
respect  of  another  person  injured  in  the 
same  accident. 

And  in  Liningcr  v,  San  Francisco,  V.  jt 
N.  Valley  R.  Co.  18  Cal.  App.  411,  123  Pac. 
23d,  it  was  held  that  the  plaintiff  could  not 
be  charged  with  contributory  negligence 
where  it  appeared  that  she  was  riding  in  an 
automobile  as  a  guest  when  it  was  struck 
by  a  car,  and  that  she  had  no  control  over 
the  driver  of  the  automobile,  and  knew 
nothing  about  its  operation  or  the  location 
of  the  car  lines,  and  was  not  aware  of  the 
approach  of  the  car  until  it  was  too  late 
for  her  to  escape. 

And  in  Wachsmith  v.  Baltimore  k  0.  R. 
Co.  233  Pa,  465.  88  Atl.  755,  Ann.  Gas. 
lOlSB,  679,  it  waa  held  that  an  attendant 
of  a  lunatic  who  was  being  transferred  in 
an  automobile  which  was  struck  by  an 
engine  was  not  guilty  of  contributory  neg- 
ligence where  it  appeared  that  he  was  look- 
ing and  listening  and  giving  such  attention 
to  his  surroundings  as  could  be  spared  from 
the  man  in  his  charge. 

But  it  has  been  held  that  the  fact  that  a 
paaaenger  rode  for  1,500  feet  along  a  street 
L.R.A.1B15B. 


made;  that  tbe  cut  was  not  bridged  over, 
nor  guarded  in  any  way  so  as  to  warn 
travelers  upon  the  highway  of  the  dangerous 
situation  there  existing;  that  on  April  26, 
1813,  at  11:45  P.  u.,  while  plaintiff  was 
riding  aa  a  guest  in  the  rear  seat  of  an 
automobile  driven  by  the  owner  of  the 
car  over  the  said  highway,  the  eat  was 
driven  over  the  embankment  into  the  cut, 
thereby  injuring  plaintiff. 

The  answer  is  a  general  denial,  and  also 
pleads  contributory  negligence  on  the  part 
of  the  plaintiff.  At  the  conclusion  of  tbe 
evidence  the  court  gave  a  peremptory  in- 
struction in  favor  of  the  defendant. 

The  evidence  introduced  on  the  part  of 
the  plaintiff  tended  to  ahow  that  one  Doyon, 
who  was  the  owner  of  an  automobile,  had 

in  an  automobile  in  something  like  twenty 
seconds  without  remonetrance,  or  even  a 
auggeation  to  the  driver  that  he  atop  the 
car  or  slacken  its  speed,  is  sullicient  to  war- 
rant a  finding  of  acquiescence  in  tiie  driver's 
carelessness  and  render  him  chargeable 
therewith.  Jepson  v.  Croastown  Street  B. 
Co.  72  Wise.  103,  129  N.  Y.  Supp.  233. 

And  a  guest  or  passenger  not  for  hire 
injured  in  a  collision  was  held  to  have  been 
guilty  of  contributory  negligence  under  the 
following  circumstances: 

- — where  a  man  guest  thirty-si:^  years  of 
age,  who  was  riding  on  the  back  seat  of  an 
automobile  on  the  side  from  which  the  tiain 
which  struck  the  machine  approached,  it 
appearing  that  for  a  distance  of  from  176 
to  200  feet  there  was  an  unobstructed  view 
of  2,000  feet  of  the  railroad  track;  that  he 
was  acquainted  with  the  locality;  that  he 
was  talking  with  a  fellow  passenger  seated 
on  the  opposite  side  of  the  machine;  that 
he  failed  to  look  or  listen  for  trains,  and 
that  tbe  automobile  was  proceeding  alowly 
and  might,  at  a  word  of  warning,  have  been 
stopped  in  time  to  have  avoided  the  acci- 
dent. Read  v.  New  York  C.  &  H.  R.  R.  Co. 
123  App.  Div.  228,  107  N.  Y.  Supp.  1068. 
This  was  the  same  accident  involved  in 
Noakea  v.  New  York  C.  &  H.  R.  R,  Co.  121 
App.  Div.  716,  106  N.  Y.  Supp.  622,  supra, 
in  which  a  girl  riding  in  the  automobile 
was  held  not  to  have  been  guilty  of  con- 
tributory negligence  1 

—  where  an  invited  passenger  in  an  auto- 
mobile which  collided  with  a  train  failed 
to  request  the  driver  to  stop  for  the  purpose 
of  looking  and  listening  when  approaching 
a  railroad  crossing,  Brommer  v.  Pennsylva- 
nia R.  Co.  supra.  This  case  ia  cited  supra 
for  its  holding  in  respect  of  another  person 
injured  in  the  same  accident; 

—  where  a  woman  passenger  in  an  auto- 
mobile of  which  her  husband  was  in  charge 
made  no  effort  to  get  out  after  the  machine 
had  become  atallwl  on  a  street  ear  track 
on  a  dark  night,  notwithstanding  that  she 
saw  the  light  of  a  rapidly  approaching  car 
when  it  waa  700  feet  away,  but  merely  stood 
up  and  signaled  the  motoiman  with  her 
hands   when   the   car    was   about   100   feet 
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inTited  the  plaintiff  to  take  a  trip  in  his 
car,  plaintiff  being  BBBociated  witb  bim  in 
the  mercantile  busineBs  »t  Doyon,  North 
Dakota;  that  at  Church's  Ferry  they  picked 
up  two  additional  guests,  Mr  McLean,  who 
was  sheriff  of  that  county,  and  Mr.  Chant- 
bera,  a  newspaper  man  and  postnuuter  at 
Church's  Ferry.  They  left  Church's  Ferry 
abotit  8  o'clock,  shortly  before  dark;  the 
car  was  provided  with  a  prest-o-lite  tank 
for  lighting  purposes;  when  about  S  or  9 
miles  from  Church's  Ferry  the  gas  gave 
out;  there  was  an  oil  lamp  on  the  dash  of 
the  car,  but  neither  wick  nor  oil  in  it; 
they  proceeded  in  the  dark  about  2  miles 
to  Grand  Harbor,  where  they  tried  to  get  a 
prcst-o-Hte  gas  tank  or  an  ordinary  lantern, 
but  failed;  they  procured  some  kerosene 
and  a  wick  there,  but  the  latter  was  too 
large  for  the  lamp  on  the  car,  and  it  was 
trimmed  down  so  as  to  make  it  do,  but  the 
light  afforded  by  the  lamp  was  very  dim; 
they  then  proceeded  on  their  journey  to 
Devil's  Lake,  which  was  about  S  miles.  Mr. 
McLean  was  the  only  person  who  was  at  all 
familiar  with  the  roads  in  that  section,  but 

away,  she  having  admitted  that  she  could 
have  gotten  out,  hut  did  not  do  so  because 
she  til  ought  the  motorman  would  stop, 
Lawrence  v.  Fitchburg  4  L.  Street  It.  Co. 
201  Mass.  489,  87  N.  E.  8B8; 

—  where  a  woman  of  mature  years  in- 
jured in  a  eollisiun  between  a  street  car  and 
an  automobile  which  her  husband  was  driv- 
ing testified  that  she  was  familiar  with  the 
roads  in  the  vicinity  and  knew  the  cross- 
ing at  which  the  accident  occurred ;  that  one 
coming  down  the  hill  approaching  the  cross- 
ing could  see  the  trollev  wires  at  a  diatnnce 
of  400  or  500  feet,  and  also  the  top  of  the 
trolley  pole,  but  that  because  of  tJie  shrub- 
bery the  car  itself  could  not  be  seen  unless 
one  was  looking  for  it;  that  immediately 
before  the  accident  she  whs  talking  with  a 
guest  who  was  sitting  beside  her;  that  they 
were  not  particularly  looking  ahead,  but 
that  she  depended  on  her  husband  to  do 
that',  and  that  the  machine  was  under  con- 
trol and  might  have  been  stopped  at  a  word 
of  caution,  Pouch  v.  8taten  Island  Midland 
R.  Co.  142  App,  Div.  16,  128  N,  Y.  Supp. 
738. 

The  question  whether  a  passenger  or  a 
guest  who  was  injured  while  riding  in  an 
automobile  was  in  the  exercise  of  due  care 
is  generally  held  to  be  one  for  the  jury. 
Clarke  v.  Connecticut  Co.  83  Conn.  219,  7« 
Atl.  523:  Corley  v.  Atchison  T.  &,  S.  F.  B. 
Co.  90  Kan.  70.  133  Pac-  553;  Chadboume 
V.  Springfield  Street  R.  Co.  199  Mass.  574, 
85  N.  E.  737;  Wilson  v.  Puget  Sound  Elec- 
tric R.  Co.  52  Wash.  522,  132  Am.  St.  Rep. 
1044,   101   Pac.   60. 

And  in  Chadboume  v.  Springfield  Street 
R.  Co.  199  Mass.  574,  85  N.  E.  737,  where 
the  plaintiff  was  riding  as  a  guest  in  an 
automobile  at  the  time  a  car  collided  with 
it,  it  was  held  that  it  could  not  be  said  as 
L.R.A.1015B. 


he  had  not  been  over  this  road  for  some 
time,  and  not  since  the  defendant  built  its 
line  and  made  the  cut,  several  months  be- 
fore the  accident  occurred.  They  traveled 
over  what  seemed  to  be  a  prairie  trail  on 
the  section  lines,  grown  over  with  graas 
and  weeds,  and  which  had  never  been  treat- 
ed as  a  public  road,  nor  as  a  street  or  alley 
of  the  city  of  Devil's  Lake,  .within  whose 
corporate  limits  it  was,  and  where  the  ac- 
cident occurred,  and  was  but  little  traveled. 
Mr.  McLean  was  standing  on  the  running 
.  board  of  the  car  for  the  purpose  of  keeping 
a  lookout,  while  the  plaintiff  and  Mr.  Cham- 
bers were  sitting  on  the  back  seat  of  the 
car.  Shortly  before  reaching  the  place  of 
the  accident  they  got  off  the  trail,  which 
was  very  indistinct.  They  tlien  tried  to  get 
back  on  the  trait,  but  a  large  rock  was  in 
the  way,  which  caused  them  to  turn  toward 
the  section  line,  and  in  attempting  to  get 
back  to  the  trail  the  ear  went  over  the  em- 
bankment. The  cut  does  not  cross  the  trail 
at  right  angles,  but  a  little  "biased."  It  is 
undisputed  that,  had  the  car  been  supplied 
with   proper  lights,    the    party    would   not 

a  matter  of  law  that  she  should  have  warned 
the  driver  against  turning  out  from  behind 
a  car  which  he  had  been  lojlowing,  especial- 
ly where  he  was  turning  both  in  the  direc- 
tion required  by  the  statute,  and  the  only 
direction  in  which  the  width  of  the  bridge 
over  which  they  were  passing  afforded  room 
to  pass  the  car. 

And  under  the  following  circumstances 
where  persons  had  been  injured  while  ridine 
as  passengers  in  uutomobiles  and  sought 
recovery  from  third  persona  alleged  to  have 
been  responsible  for  the  injury,  the  question 
of  contributory  negligence  was  held  to  liave 
been  properly  left  to  the  jury; 

—  where  there  was  evidence  in  an  action 
growing  out  of  a  collision  between  a  taxicab 
in  which  the  plaintiff  was  riding  and  a  train, 
that  the  night  was  very  dark  and  rain:B: 
that  after  entering  the  cab  the  plaintiff 
gave  no  further  instructions  to  the  driver: 
that  he  was  unaware  that  they  were  ap- 
proaching a  railroad  crossing,  and  was  un- 
able to  see  out  of  the  cab  because  of  the 
rain  and  darkness,  Donnelly  v.  Philadelphia 
&  R.  R,  Co.  53  Pa.  Super,   Ct.   78; 

—  where  there  was  testimony  that  the 
plaintiff's  intestate,  who  was  killed  in  a 
collision  between  an  automobile  and  a  train, 
was  riding  on  the  front  seat  as  a  guest  of 
the  operator,  who  so  far  as  appeared  was 
a  reasonably  prudent  man  and  competent 
to  drive;  that  the  deceased  was  conversing 
with  a  person  on  the  back  seat  at  the  time 
of  the  accident;  and  that  the  car  was  Iwiog 
driven  in  the  daytime  through  an  open 
country  with  which  it  might  be  found  that 
the  deceased  was  familiar,  Terwilljger  v. 
Lonp  Island  R.  Co,  152  App.  Div.  1B»,  136 
N.  Y.  Supp.  733,  affirmed  in  209  N.  Y.  522, 
102   N.   E.   1114; 

—  where  the  plaintiff,  when  40  feet  from 
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hare  taken  this  trait,  but  vould  have  uaed 
the  public  Toad,  which  trould  hare  enabled 
them  to  avoid  this  cut,  or,  if  on  the  trail, 
the  cut  could  have  been  Been  in  time  to 
avoid  the  accident. 

Section  2171,  North  Dakota  Bcv.  Code, 
prescribes ;  "Every  aotoraobile  or  motor- 
cycle sbal!  also  be  provided  with  lights,  the 
antomobile  to  carry  not  tees  than  two  lighta 
in  front  of  euch  macbine,  one  of  which  to 
he  on  either  aide." 

The  evidenoe  is  undisputed  that  the  trail 
was  not  treated  or  used  as  a  public  road, 
nor,  being  nithio  the  limits  of  a  city,  a«  a 
•treet  or  alley.  It  was  a  part  of  tlie  city 
which  bad  never  been  platted,  nor  any 
etreeta  or  alleys  dedicated.  It  is  claimed 
on  behalf  of  plaintiff  that  the  trail,  being 
on  the  section  linea,  wat  under  the  provi- 
sions of  g  S4TT,  U.  S.  Sev.  Stat.  Comp. 
SUt.  iei3,  i  4919,  and  by  reason  of  the 
acceptance  of  the  grant  of  this  atrip  as  a 
public  road  by  the  territory  of  Daiiota  in 
1877,  a  public  road,  and  therefore  it  was 
the  duty  of  the  railway  company  to  guard 
the   cut   at   the   intersection   of   this   road. 

the  railroad  croseing  where  the  automobile 
in  which  she  was  riding  was  strucl:,  told  her 
huaband,  who  was  driving,  to  look  nut  for 
a  train,  and  be  threw  out  the  olutch,  and 
while  his  car  was  drifting  on  an  up  grade 
rose  to  get  a  better  view,  looked  at  hia 
watch,  remariied  that  the  train  had  passed, 
and  threw  in  his  clutch,  and  a  few  seconds 
after  the  accident  occurred.  Senft  v.  West- 
ern Maryland  R.  Co,  —  Pa.  — ,  S2  Atl.  553 ; 

—  where  it  appeared  that  at  the  time 
deceased  was  killed  by  a  collision  between 
a  train  and  an  automobile,  he  was  sixteen 
years  old,  had  never  been  in  an  automobile 
before,  and  was  riding  at  the  invitation  of 
the  driver,  an  older  person;  that  a  carriage 
immediately  ahead  was  driven  aafely  over 
the  crossing;  and  that  he  apparently  did 
nothing  to  avoid  the  collision,  Sherwood  v. 
New  York  C,  &  H.  R.  R.  Co.  120  App.  Div. 
839,   105   N.  Y.   Supp.   547; 

—  where  a  guest  in  an  automobile  was 
looking  at  the  scenery  at  the  time  of  a 
collision  with  a  trolley  car,  and  it  appeared 
that  the  trolley  poles  and  wires  indicating 
the  location  of  a  railway  crossing,  about 
which  the  driver  of  the  machine  had  spoKen, 
were  visible  for  some  distance,  but  that  a  he 
made  no  mention  of  them  to  the  driver. 
United  R.  &  Electric  Co.  v.  Craiu,  123  Md. 
332,91  Atl.  405; 

—  where  at  the  time  of  a  collision  with  a 
trolley  car  the  plointiH  was  being  driven  in 
an  automobile  by  her  buaband  across  a 
street  at  a  point  which  waa  familiar  to 
her,  I..eete  v.  Anderson,  S3  Conn.  22fl,  76 
Atl.  4<16; 

—  where  it  was  alleged  in  substance  that 
the  deceased  was  riding  as  a  guest  in  an 
automobile  which  was  traveling  along  a 
much  used  street;  that  as  they  approached 
L.K.A.1B15B. 


Elereral  decisioDS  of  the  supreme  courts  of 
South  and  North  Dakota  are  cited  to  that 
point,  but  an  examination  of  them  shows 
that  they  are  not  in  point,  as  all  they  de- 
cided was  that  the  owner  of  the  lands  bor- 
dering on  section  tinea  takes  them  subject 
to  the  easement  of  the  county  and  state  to 
use  tbcm  as  public  roads  or  streets,  when- 
ever they  see  proper  to  do  so,  a  privilege 
which  had  never  been  exercised  by  either 
the  city,  county,  or  state  in  this  case. 

But  it  is  claimed  on  behalf  of  the  plain- 
tilT,  quoting  from  the  brief,  that  "there  was 
at  leant  a  road  established  by  user  which 
the  defendant  had  no  right  to  obstruct. 
This  trail  bad  been  nsed  for  many  years, 
and  the  defendant,  in  utter  disregard  of  the 
safety  of  travelers,  excavated  a  cut  SO  feet 
wide  and  about  IS  feet  deep  through  the 
road  without  so  much  aa  putting  up  a 
warning  signal.  Even  if  the  users  of  the 
roE^  were  mere  licenaeea,  the  defendant 
owed  them  the  duty  of  warning  them  by 
building  a  barrier,  placing  signal  lights,  or 
in  soma  other  manner.  The  conditions  were 
such  aa  to  advise  defendant  of  the  lonj  use 

the  croaaing  of  the  defendant's  tracka  the 
deceased  looked  and  listened  for  an  ap- 
proaching car;  that  sbe  did  not  see  or  bear 
any  until  just  before  the  driver  of  the  auto- 
mobile went  upon  tbe  track;  that  she,  to- 
gether with  other  guests,  called  to  him  to 
atop,  but  tliat  he  contimted  to  go  on  the 
tracks;  that  tlie  view  of  the  tracks  was 
partially  obstructed;  that  it  was  impossible 
for  tbe  deceased  to  jump  from  the  macliine 
at  the  time  without  bi-ing  threatened  with 
instant  death;  that  she  remained  in  the 
automobile,  and  that  the  defendant  negll- 
^ntl^  ran  its  car  into  it  and  inllicted  fatal 
injuries  upon  the  deceased,  Indiana  Union 
Traction  Co.  v.  Love,  180  Ind.  442,  99  N. 
E.  1005. 

It  waa  held  in  the  last  case  that  one  in 
a  position  of  peril  not  created  by  his  own 
negligence  has  a  right  to  make  a  choice  of 
means  to  be  used  to  avoid  tbe  peril,  and 
that  he  is  not  held  to  a  strict  accountabil- 
ity if  he  takes  an  unwise  course,  and  that 
this  rule  constituted  one  reason  for  leaving 
the  queation  whether  the  deceased  was 
guilty  of  contributory  negligence  in  remain' 
ing  in  the  aiitumobile  to  the  jury.    Ibid. 

And  in  Witbey  v.  Fowler  Co.  -~  Iowa,  — , 
145  K.  W.  D23,  it  was  held  that  the  plain- 
tilT  was  not  guilty  of  contributory  negli- 
gence aa  a  matter  of  law  where  it  appeared 
that  she  saw  the  near  and  dangerous  ap- 
proach of  a  truck  which  threaten^  to  strike 
the  automobile  in  which  she  was  riding  as 
a  guest,  and,  realizing  the  danger,  put  up 
her  hand,  motioning  the  driver  of  the  truck 
to  hold  up,  when  the  forward  thrust  of  the 
truck  caused  an  injury  to  her  hand,  it  not 
being  clear  whether  the  injury  was  caused 
by  sheer  accident  or  because  of  the  instinc- 
tive movement  on  her  part.  J.  T.  W, 
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of  this  road  for  higlivrav  purposcB,  and  it 
was  bound  to  know  that  travelers  might 
continue  to  use  this  road,  and  that  it  might, 
under  conditions  such  as  existed  on  the 
niglit  in  queation,  become  a  veritable  death 
trap.  This  was  the  defendant's  duty  under 
the  Kcneral  law  as  to  Heenseea,  and  neglect 
of  that  duty  would  render  it  liable  to  any 
person  injured  without  contributing  fault." 
The  evidence  ax  tu  wli ether  tlie  trail  in- 
dicated that  it  was  used  to  any  appreciable 
extent  as  a  public  road  is  conflicting,  but 
the  record  Bhows  that  during  the  trial 
the  jury  and  trial  Judge,  by  consent  of 
all  parties,  node  an  ocular  inspection  of 
the  place  wherp  the  accident  occurred. 
What  that  inspection  conveyed  to  the  minds 
of  the  court  we  cannot  know  from  the 
record:  in  such  caae  the  appellate  court 
cannot  have  the  entire  record  before  it,  i 
Choctaw,  O.  k  <i.  R.  Co.  v.  HoUoway.  52 
C.  C.  A.  260.  114  Fed.  458,  affirmed  in 
191  U.  S.  334,  48  L.  od.  207.  24  Sup.  Ct. 
Rep.  102,  13  Am.  Xeg.  Rep.  235. 

Assuming  that  the  above  statement  of 
the  law  made  by  counsel  for  plaintiff  to  be 
correct,  the  question  arises  whether  the  ac- 
cident which  caused  plaintiff's  injuries  oc- 
curred "without  contributing  fault  on  his 
part."  It  is  undisputed  that  the  car  an 
that  occasion  was  not  provided  with  lights 
as  required  by  the  laws  of  North  Dakota, 
and  even  in  the  absence  of  such  a  statute 
BO  reasonably  prudent  person  would,  on  a 
dark  night,  on  a  road  with  which  he  was 
unfamiliar,  travel  in  a  motor  car  without 
sufficient  lights  to  enable  him  to  see  wheth- 
er there  were  any  dangerous  places  along 
the  road  of  travel,  especially  when  going 
to  a  city  known  to  him  to  have  several  rail- 
roads whose  tracks  would  liave  to  be 
crossed.  All  the  evidence  tends  to  show 
that,  had  the  car  been  supplied  with  proper 
lights,  this  road  would  not  have  been  used 
by  the  party,  and  if  used  the  cut  would 
have  been  seen  in  time  to  have  ai'oided  it. 
This  clearly  was  such  negligence  aa  to  pre- 
vent a  recovery  on  the  part  of  those  in 
charge  of  the  car. 

But  it  is  claimed,  and  that  is  the  main 
ground  upon  which  a  reversal  of  this  cause 
is  asked,  that  as  the  plaintiff  was  merely 
a  guest  of  the  owner  and  driver  of  the  car, 
and  exercised  no  control  over  the  driver, 
the  driver's  negligence  is  not  attributable 
to  him. 

In  Little  v.  Ilaekctt,  110  L".  S.  300,  29  L. 
ed.  652,  6  Sup.  Ct.  Rep.  391,  which  is  the 
leading  American  case  on  this  subject,  and 
which  has  been  followed  by  the  American 
court!  generally,  the  rule  was  established 
that  the  contributory  negligence  of  the 
driver  of  a  public  conveyance  would  not 
L  R.A,ini5B. 


I  be  imputed  to  a  passenger.  And  this  court 
I  in  Union  P.  R.  Co.  v.  I^psley,  Ifl  L.R.A. 
800,  2  C.  C.  A.  140,  4  U.  S.  App.  542,  31 
fed.  174,  and  V\inona  v.  Botzet,  23  L.E.A, 
(X.S.}  204,  S4  C.  C.  A.  583,  189  Fw"  321, 
21  Am.  Neg.  Bep.  445,  has  extended  this 
rule  to  a  person  who  accepts  a  gratuitoufc 
invitation  of  the  owner  and  driver  of  a. 
vehicle  to  ride  with  hioi,  even  if  it  is  not 
a  public  conveyance.  But  an  examination 
of  the  many  cases  on  that  question  sboiTB 
that  the  writerd  of  the  opinions  are  careful 
to  except  a  passenger  or  guest  who,  with 
knowledge  of  the  danger,  remains  in  such 
dangerous  position.  Dyer  v.  Erie  B.  Co, 
71  X.  Y.  228,  12  Am.  Neg.  Cas.  347; 
Brickell  V.  Xew  York  C.  &  H.  R.  R.  Co.  120 
X.  Y.  200,  201,  17  Am.  St.  Kep.  048,  24 
X.  E.  44ft ;  Covington  Transfer  Co.  v.  Kelly, 
30  Ohio  St.  36.  »1,  38  Am.  Rep.  558,  12  Am. 
Xeg.  Cas.  461 ;  \Yabash,  St.  L.  &  P.  R.  Co. 
V.  Shacklet,  105  111.  304,  44  Am.  Rep.  791; 
Davis  v.  Chicago.  R.  T.  4  P.  R.  Co.  10  L.R.A.  • 
(X.S.)  424,  88  C.  C.  A.  48S,  497,  158  Fed. 
10,  1ft:  Rrommer  v.  Pennsylvania  R.  Co.  20 
L.R.A.(N.S.I  924.  103  V.  C.  A.  135,  179  Fed. 
577,  SSI;  Dean  v.  Pennsylvania  R.  Co.  129 
Pa.  524,  6  UR.A.  143,  15  Am.  St.  Rep.  733. 
18  Atl.  718. 

In  Davis  v.  Chicago.  R.  I.  4  P.  R.  Co.  16 
L.R.A. (X.S.I  424,  88  C.  C.  A.  488,  407.  !.'!!> 
Fed.  10,  19.  this  court  quoted  with  ap- 
proval the  following  extract  from  Briekcit 
V.  New  lork  C.  4  II,  R.  R.  Co,  120  S.  Y. 
200,  293.  17  Am.  St.  Rep.  648,  24  X.  E.  449: 
"The  rule  that  the  driver's  negligence  may 
not  be  imputed  to  the  plaintiff  should  have 
no  application  to  this  case.  Such  rule  is 
only  applicable  to  cases  where  the  relation 
of  master  and  servant  or  principal  and 
agent  does  not  exist,  or  where  the  passenger 
is  seated  away  from  the  driver  by  an  inclos- 
ure,  and  is  without  opportunity  to  discover 
danger,  and  to  inform  the  driver  of  U. 
.     .  It  is  no  less  the  duty  of  the  pas- 

senger, where  he  has  the  opportunity  to 
do  so.  than  of  the  driver,  to  learn  of  danger, 
and  avoid  it  if  practicable." 

The  same  rule  is  laid  down  in  Shultz  v. 
Old  Colony  Street  R.  Co.  1»3  Mass.  323,  8 
L.H.A.lN".S.|  597.  IIS  Am.  St.  Rep.  502, 
7!)  X.  E.  873.  9  .\nn.  Cas.  402;  Partridge 
V.  Roston  4  M.  B.  Co.  107  C.  C.  A.  49,  184 
Fed.  210. 

The  plaintiff,  as  a  reasonably  prudent 
person,  must  have  known  of  the  danger  in- 
cident to  riding  in  a  motor  car  on  a  dark 
night,  without  lights,  over  roads  with 
which  neither  the  driver  of  the  car,  nor 
any  of  the  persons  with  him  in  the  car.  were 
familiar.  When  with  full  knowledge  of 
that  fact  the  plaintiff  remained  in  the  car. 
he  wag  as  guilty  of  negligence  as  tlie  driver 
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himself.  Aa  stated  by  Judge  Phillipa  In 
the  Davis  Case:  "The  law  of  common  sense 
applied  to  such  a  situation  ia  that  the  move- 
ment and  control  of  the  vehicle  is  as  much 
under  the  direction  and  control  of  one  aa 
of  the  other." 

The  setion  of  the  court  in  directing  a 
verdict  in  favor  of  the  defendant  was  right, 
and  the  judgment  is  accordingl}'  affirmed. 


J.  C.  WILLMON,  Eespt., 

A.  S.  KOYEB,  Appt. 

'(—  Cal.  — ,  143  Pac.  694.) 

Iilniltatlon  of  actions  ^  i>a]rinent  by 
tenant  In  common  —  contrlbntlon. 
1.  The  statute  of  limitatiana  begins  to 
run  against  a  claim  by  a  tenant  in  common 
who  haa  attempted  to  exclude  his  cotenant 
from  the  property  and  repudiate  the  co- 
tenanc)-,  to  contribution  toward  taxes,  aa- 
scssments,  and  attorneys'  fees  paid  in 
protection  of  the  property,  at  the  time  the 
payments  are  made. 


Cotenunte  —  contribution  —  claim  to  ex- 
clusive rlglit  wlicn  expense  is  In- 
curred. 

2.  Iliat  a  tenant  in  common  ia  attempting 
to  repudiate  the  cotenancy  and  exclude  the 
other  tenant  from  the  property  at  the  time 
he  pays  taxes  and  other  eKpenaes  for  the 
benefit  of  the  property  doea  not  deetroy  his 
right  to  contribution  from  the  other  tenant 
to  such  expenaea  when  the  latter'a  rights 
are  established. 

Interest  —  contribution  by  cotenant  — 
when  rnns. 

3.  Interest  should  be  allowed  on  the 
amount  which  a  tenant  in  common  should 
contribute  toward  taxes  and  other  expenses 
paid  for  the  benefit  of  the  estate  only  from 
the  entry  of  the  judgment,  when,  at  the 
time  the  payments  were  made,  the  one  mak- 
ing them  was  claiming  exclusive  title  to  the 
property  and  seeking  to  disaffirm  the  claim 
of  the  cotenant. 

Partition  —  lien  for  share  of  expenses 
of  property. 

4.  The  amount  which  a  cotenant  should 
contribute  toward  expenses  paid  by  the 
other  cotenant  for  the  benefit  of  the  prop- 
erly may  be  made  a  lien  on  the  share  award- 
ed him  in  partition. 

(October  1,  1914.) 


Note.  —  Repudiating    cotenaiicy    as    af- 
fecting cotenant'B  right  to  contribu- 
tion. 
I.  Introductory,  BBl. 
n.  Improvements. 

a.  In  general,  B61. 

b.  Allotting  to  improver  the   part 

containing    his    improvements, 
962. 

c.  Compensation  for  improvements. 

1.  Improver  auppoaing  he  owns 
exclusively,  962. 

S.  Improvements  by  diaeeisor, 
966. 

3.  New  York  cases,  967. 

4.  The  question  of  notice,  969. 

III.  Taxes,  971. 

IV.  Repairs,  expenaea,  and  services,    972. 
V.  Encumbrances,  etc.,  973. 

VI.  Cases  arising  under  statutes,  974. 
VII.  Limitatiora,  975. 
VIII.  Miscellaneous,  975. 

/.  introdtMitory. 

This  note  presuppoees  improvements  or 
other  disbursements  in  relation  to  property 
made  by  a  tenant  in  common  in  possession 
while  claiming  to  be  the  exclusive  owner, 
either  with  or  without  notice  of  his  coten- 
ant's  interest. 

A  tenant  in  common,  in  the  absence  of 
agreement,  has  no  personal  claim  for  'con- 
tribution against  his  cotenant.  Any  com- 
pensation or  reimbursemeut,  if  any,  must 
be  from  his.  cotenant's  interest  in  the  land 
or  its  proceeds,  or  by  way  of  allowance  from 
claims  against  him  on  account  of  rents. 
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In  the  absence  of  statute  it  will  be  appar- 
ent,  therefore,  that  in  general  the  claim  for 
allowance  is  not  to  be  sought  at  law  aa 
distinguiahed  from  equity.  In  most  juris- 
dictions under  the  modern  practice,  the  mat- 
ter, when  not  specialty  controlled  by  stat- 
ute, arises  in  partition,  which  has  come  in 
general  to  be  regarded  as  a  remedy  largely 
controlled  by  equitable  principles. 

Generally,  as  to  liability  of  cotenant  for 
improvements  and  repairs  in  general,  see 
the  note  to  Ward  v.  Ward,  29  LJl.A.  449. 

For  right  of  successor  to  share  of  coten- 
ant, to  latter'a  claim  to  allowance  for  im. 
provements  to  common  property,  see  the 
note  to  Helmken  v.  Meyer,  45  L.RA.(N.S.) 
738. 

For  liability  of  cotenants  to  account  for 
use  and  occupation  or  rents  and  profits,  see 
the  notes  to  Gage  v.  Gage,  2S  LJt.A.  82S, 
and  Schuster  v.  Schuster,  29  LJ{.A.(N.S.) 
224. 


II.  Improvements, 
a.  In  general. 
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Theoretically,  tenants 
session  claiming  to  hold  the  exclusive  own- 
erahip  may  be  divided  into  four  cUsaes:  tl) 
He  who  has  no  actual  or  constructive  notice 
of  any  other  claim;  (2)  he  who,  holding  in 
good  faith,  has  constructive  notice  of  the 
actual  state  of  the  title;  (3)  he  wbo,  having 
actual  notice  of  outstanding  claims,  disre- 
gards them;  and  (4)  he  who  holda  fraudu- 
lently. But  actually  it  is  difiScult  to  tell 
to  which  class  the  possessor  belongs,  and 
'ports  of  the  caaes  are  not  aa  a  rule 


1*62 


CALIFORNIA  SLPREMK  <_OURT, 


APPEAL  b;  defendant  from  a  judgment 
of  the  Superior  Court  for  Lob  Angeles 
County  in  plaintifl's  favor,  and  from  an 
order  denying  a  now  trial,  in  an  action  for 
partitioft  of  certain  property  and  for  an 
accounting.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Robert  XoiinK,   for  appellant; 

Defendant  is  not  liable  for  interest  aa, 
by  the  acts  of  plaintiff,  he  was  excluded 
both  from  the  title  and  possession  of  the 
property   while  these   payments  were  being 

Ileald  V.  Hendy,  89  Cal.  632,  27  Pac.  67 ; 
Lob  Angeles  v.  City  Bank,  100  Cal.  18,  34 
Pac.  510;  Pacidc  Mut.  L.  Ins.  Co.  v. 
fisher,  lOG  Cal.  224,  3fl  Pac.  7o8;  Re 
Ulvera,   70  Cal.   184,   11    Pac.   624;   Cox 

very  illuminating  on  the  point.  There  is 
in  BUbdivision  c,  infra,  Bome  attempt  in 
arrangement  to  separate  the  actual  diascisor 
from  one  who  merely  supposes  that  he  owns 
the  whole  property,  but  any  distinct  separa- 
tion is  hardly  possible.  It  is  in  general 
difficult  to  say  how  far  if  at  all,  the  matter 
is  affected  by  the  question  of  actual  or  con- 
structive notice  to  the  improver,  as  com- 
paratively few  of  the  casea  go  much  into 
that  question. 

it  will  be  seen  that  the  fact  that  the  co- 
tenant  making  the  improvements  believed 
in  good  faith  that  he  was  the  Bole  owner  is 
in  some  cases  held  to  be  a  positive  reason 
for  allowing  the  improvements,  in  distinc- 
tion from  Uie  case  where  he  acknowledged 
the  cotenanei'.  Thus,  in  a  jurisdiction 
where  the  allowance  seema  to  be  limited  to 
an  ofTaet  to  rents  and  profits,  the  court,  in 


erally,  both  in  cases  where  com  per 
for  improvements  is  allowed,  and  in  cases 
where  the  improved  portion  of  the  estate 
is  allotted  to  the  rotenant  who  has  expend- 
ed his  lal>or  and  capital  thereon,  treat  the 
fact  that  the  improvements  were  made  by 
one  who  snppoaed  himself  to  be  legally 
entitled  to  the  whole  premises,  as  an  equi- 
table consideration  in  his  favor."  Ferris  v. 
Montgomery  Land  &  Improv.  Co.  1*4  Ala. 
557,  33  Am.  St.  Hep.  146,  10  So.  607. 


If  a  tenant  in  common  makes  improve- 
ments supposing  that  he  is  the  exclusive 
owner,  the  land  containing  the  improve- 
ments  may  he  set  olT  to  him  in  actual  parti- 
tion. Ferria  v.  Montgomery  Land  &  Improv, 
Co.  supra;  Town  v.  Needham,  3  Paige,  545, 
24  Am.  Dec.  246  lobiter)  ;  St.  Felix  v.  Ran- 
kin. 3  Edw.  Ch.  323;  Cox  v.  Ward,  107  N. 
(',  307,  12  S.  E.  376;  William  v.  Holmes,  4 
Rich.  Eq.  475. 

The  aame  was  held  in  Mctiill  v,  Cromwell. 
0   Ky.   L.   Itep.   240,  where   the  court   aaid 
that  if  this  could  not  be  done,  he  should  be 
allowed  to  remove  his  improvements. 
L.R.A.1015B. 


McLaughlin,  76  Cal.  GO,  9  Am.  St.  Rep. 
164,  18  Pac.  TOO;  Eaaterhrook  v,  Farqu- 
hareon,  110  Cal.  311,  42  Pac.  811;  Lane  v. 
Turner,  114  Cal.  396,  40  Pac.  290;  Re  Cum. 
miuB,  143  Cal.  525,  77  Pac.  470;  EricksoD 
V.  Stockton  A,  T.  C.  R.  Co.  148  Cal.  206,  82 
Pac.  661;  Courteney  v.  Standard  Box  Co. 
16  Cal.  App.  801,  117  Pac.  778. 

There  is  no  personal  liability  for  taxes 
in  the  state  of  California,  e<tcept  possibly 
where  the  tax  amounts  to  $300  or  more. 

McPike  V.  Heaton,  131  Cal.  109,  82  Am. 
St.  Rep.  335,  63  Pac.  17(1. 

Defendant  is  not  liable  for  any  of  the  ex- 
penditures claimed  to  have  been  made  by 
the  plaintiff,  because  they  were  made  while 
plaintiff  held  the  legal  title  to  the  prop- 
erty by  written  conveyance,  while  he  was  in 

So,  where  a  tenant  in  common  of  the  re- 
mainder, supposing  lie  owned  all  the  re- 
mainder, built  a  house  during  the  life  tenan- 
cy, he  was  allowed  to  have  the  part  of  the 
land  on  which  the  house  was  built  set  off 
to  him  in  partition.  Pope  v.  Whitehead,  68 
N.   C.   191. 

Where  the  holder  of  the  legal  title,  being 
in  equity  a  eolenant,  sella  part  of  the  land 
to  a  purchaser  with  notice,  the  court,  in 
dividing  the  land,  will  regard  the  improve- 
ments of  the  purchaser  ''if  the  just  propor- 
tions can  he  otherwise  obtained  in  reason- 
able form."  Hart  v.  Hawkins,  3  Bibb,  510, 
e  Am.  Dec.  660. 

In  Cox  V.  Ward,  107  X.  C.  507,  12  S.  E. 
37 U.  where  the  defendant  apparently  claimed 
exclusively,  the  court  on  partition  said: 
"The  defendant  is  not  entitled  to  bold  a 
particular  part  of  the  common  property 
till  the  plaintiff  compensates  him  for  any 
improvement  made  on  the  land.  This  is 
a  proceeding  for  partition,  and  if  one  of  the 
imon  should  make  it  appear 
that  he  has  made  valuable 
on  any  part  of  the  land,  the 
appointed  to  make  the  parti- 
tion may  be  directed  to  assign  to  him  the 
portion  of  the  land  ao  improved,  and  to 
aasess  its  value  as  if  no  such  improvements 
had  been  made." 

Where  one  purchasing  at  a  partition  sate 
in  a  suit  which  omitted  some  of  the  owners 
fllled  up  a  marsh  on  the  property  at  great 
expense,  it  was  held,  on  a  further  partition 
suit,  that  the  other  tenants  should  receive 
the  |>art  of  the  land  on  which  the  improve- 
ments had  not  been  made,  as  that  could  be 
done.    Williman  v.  Holmes,  4  Rich.  Eq.  475. 


c.  Compeusatio 


niproveiiieniti. 


See  also  cases  cited  infra,  TT.  c,  2. 

A  tenant  in  common  in  possession,  who 
makes  improvements  supposing  he  is  the 
exchisive  owner,  may  on  partition  be  com- 
pensated therefor.  McClaskev  v.  Barr.  62 
Fed.  209   (Ohio) ;  Mahoney  v.'  Mahoney,  65 
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posaeBHion  of  tlie  property  advcrBply  to  tie- 1 
f«ndant,  excluding  the  dcfeiidant  from  the 
use  and  enjoyment  thereof. 

OwBlcy  V.  ilatBon,  158  Cal.  401,  104  Pac. 
983;  Bell  v.  Germain,  12  Cal.  .4pp.  375,  107 
Pac.  630;  Barrett  v.  Amerein,  36  Cal.  322; 
McMinn  v.  Whelan,  27  Cal.  318;  Mobb  v. 
Shear,  25  Cal.  3fl,  S5  Am.  Dee.  04;  Cop- 
pinger  v,  Riee,  33  Cal.  40S;  Beily  v.  Lan- 
CBBter,  39  Cal.  353;  OgleaUy  v.  HolHster, 
76  Cal.  130,  9  Am.  St.  Rep.  177,  18  Pac. 
146;  Greenwood  v.  Adams,  SO  Cal.  74,  21 
Pac.  1134;  Harper  >■.  Bo«-e,  53  Cal.  234; 
Victoria  Copper  Min.  Co.  v.  Ritli,  113  C. 
C.  A.  238,  193  Fed.  318;  Larey  v.  Davia,  4 
Mich.  140,  66  Am.  Dec.  524;  DuboiB  v. 
Campau,  24  Mich.  300;  Taylor  v.  Roniger, 
147   Mieh.   100,   110   K.   W.   503;    Wistar'a 


Appeal,  125  Pa.  326,  17  Atl.  460;  Clute  v. 
Clutc,  197  N.  Y.  440,  27  L.R.A.{S.S.)  146, 
134  Am.  St.  Rep.  BOl,  00  N.  E.  988;  Cole 
V.  Cole,  57  Misc.  490,  108  N.  Y.  Supp.  124; 
DonglaH  V.  Dangerfleld,  10  Ohio,  152;  Bry- 
ant V,  Xelson-Frey  Co.  04  Minn.  305,  102 
S.  IV.  S-iB;  Cooley,  Taxn.  pp.  467,  468; 
Iowa  HoroeBtead  Co.  v.  Valley  R.  Co.  17 
Wall.  133,  21  L.  ed.  022;  Garrigan  v. 
Knight,  47  Iowa,  523;  Iowa  R.  Land  Co. 
V.  Davia,  102  Iowa,  128,  71  X.  W.  229. 

In  cases  of  partnership  or  other  trust 
relations,  the  statute  of  limitations  begins 
to  run  from  the  time  of  the  repudiation  of 
tlie  trust  by  the  trustee,  and  the  communi- 
cation of  the  repudiation  to  the  beneficiary. 

Schroeder  v.  Jahna,  27  Cal.  274;  Miles 
V.   Thorne,   38   Cal.  335,  99  Am.  Dec.  384-. 


ripti 

L.R.A.(N.S.)  645,  76  N.  E.  151  (on  prin- 
ciple) ;  Career  v.  Coffman,  100  Ind.  547,  10 
N.  E.  667;  Alleman  v.  Hawlev,  117  Ind.  532, 
20  N.  E.  441:  Pariah  v.  Camplin.  139  Ind. 
1,  37  N.  E.  607;  Killmer  v.  Wuchner,  79 
Iowa,  722, 8  L.R.A.  280,  18  Am.  St,  Rep.  392, 
4S  N.  W.  2B9;  Mov  v.  Mot,  111  Iowa,  161, 
82  N.  W.  481 ;  Sarbneh  t.  Newell,  28  Kan. 
642  (on  principle,  modified  on  facts  in  30 
Kan.  102,  1  Pac.  30) ;  Vermillion  v.  Sickell, 
—  Ky.  — ,  114  S.  W.  270;  RespaBs  v.  Breck- 
wridge.  2  A.  K.  Marsh.  581;  McUughlin  v. 
Barnum,  SI  Md.  425;  Bennett  r.  Bennett, 
84  Miea.  403,  36  So.  452  (where  the  denial 
■was  not  of  the  cotenancy,  but  of  the  real 
extent  of  the  eotenant^s  share);  Bitrford  v. 
Aldridge,  165  Mo.  419,  63  S.  W.  109,  65  S. 
W.  720;  Atha  v,  Jewell,  33  X.  J.  Eq.  417 
(cited  in  Keneaster  v.  Erb,  —  X,  J.  — ,  02 
Atl.  377) ;  Sailer  v.  Sailer.  41  N.  J.  Eq.  398, 
5  Atl.  316;  Conklin  v.  Conlclin,  3  Sandf. 
Ch.  64-.  Jones  r.  Duerk,  25  App.  Div.  551, 
49  N.  Y.  Supp.  087 ;  Youngs  v.  Heffner,  39 
Ohio  St.  232;  Scaife  v.  Thomson,  15  S.  C. 
368;  Annely  v.  De  Sauasure,  17  S.  C.  380; 
Jacobs  T.  Bush,  IT  S.  C.  394;  Johnson  v. 
Pelot,  24  S.  C.  255.  58  Am.  Rep.  253; 
Leake  v.  Haves,  13  Wash.  213,  32  Am.  St. 
Rep.  34,  43  Pae.  48. 

See  also,  where  it  ia  probable,  but  per- 
liaps  not  entirely  clear  from  the  report,  that 
the  tenant  thought  he  had  good  title  to  the 
whole.  Dean  v.  O'Meara,  47  111.  120; 
Vaughan  v.  Langford,  81  S.  C.  282,  128  Am. 
St.  Rep.  912,  62  S.  E.  316,  10  Ann.  Cas.  01. 

The  same  principle  seems  to  have  been 
held  in  Eighiney  v.  Thayer,  135  Mich.  682, 
08  N.  W.  734  (action  to  remove  cloud  on 
title),  where  the  court  found  that  the  im- 
provements and  the  rents  and  profits  equal- 
ized each  other. 

'If,  upon  the  supposition  that  he  was 
entitled  to  the  whole  of  the  premises,  he 
has  made  valuable  improvements,  he  should 
have  the  benefit  thereof  in  making  equitable 
partition,  and  if  that  cannot  be  done,  he 
should  be  allowed  compensation.  If  the 
value  of  the  farm  has  been  enhanced  by 
the  ordinary  repairs  and  improvements  nec- 
easary  for  its  use  and  preservation,  he 
L.RA.1913B. 
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should  have  remuneration  therefor."  Ma- 
honey   V.   Mflhoney,  65   III.  400. 

Thus,  a  tenant  in  common  who  improves 
mpposing  he  has  acquired  title 
from  a  mortgage  given  on  an  undivided 
'ihare  will,  on  foreclosure  of  such  mortgage, 
be  compensated  for  such  improvemcntB. 
Annely  v.  De  Sausaure,  17  S.  C.  389. 

And  sucb  a  tenant  making  improvements 
on  land  allotted  to  the  other  party  will  be 
comppn«ate<l  therefor,  Johnson  v.  Pelot, 
24  S.  C.  255,  59  Am.  Rep.  253. 

And  where  a  husband  after  the  death  of 
his  wife  gave  bond  to  convey  community 
property  and  died,  tlie  purchaser,  having 
made  improvements,  ought  on  partition  to 
be  allowed  compensation  for  theni,  either 
by  actual  partition  or  otherwise.  Robinson 
V.  McDonald,  11  Tex.  383,  62  Am.  Dec.  480. 

So,  one  in  possession  claiming  the  whole, 
having  it  seems  constructive,  it  not  actual, 
notice  of  the  claims  of  his  cotenant,  was  al- 
lowed oti  sale  in  partition  his  improvements, 
accounting  for  rental  value.  Vermillion  t. 
Nickell,  —  Ky.  — ,  114  S.  W.  270.  supra 
(where  the  rental  value  was  the  greater). 

In  Noble  v.  Tipton,  219  111.  182,  3  L.R_\. 
CSS.)  845,  76  N.  E.  151,  the  court  consid- 
ered on  principle  that  on  partition  a  tenant 
in  common  should  have  compensation  for 
his  improvements  where  he  claimed  the 
property  by  deed  from  his  father,  and  set 
up  the  making  of  the  improvements  while 
he  was  in  possession  before  the  delivery  o£ 
the  deed  as  a  ground  for  its  vaUdity.  and 
it  was  found  that  the  deed  was  void  as  not 
delivered  in  the  father's  lifetime.  See  in 
this  connection,  Biehn  v.  Biehn,  38  Grant, 
Ch.  (U.  C.)  408,  and  Hovey  v.  Ferguson,  1& 
firant,  Ch.  (C.  CI  408,  infra,  II.  c.  4. 
(Compare  Glass  v.  Glass,  infra. 

Where  a  tenant  in  common  of  one  half  of 
the  land  was  in  partition  held  to  have 
contracted  to  give  up  to  the  complainants 
two  thirds  of  such  one  half,  it  was  held 
that  purchasers  from  him  subsequently  to 
such  contract  "must  liave  a  right  to  an  un- 
divided third  of  their  respective  parcels. 
without  regard  to  the  time  they  had  notice 
of  the  complainants'  claim;  and  as  to  the 
residue,    respect    should    be    had    to    their 
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Roaeli  V,  Carafla,  86  Cal.  437,  25  Pac 
22;  \\'atson  V,  Sutro,  86  Cal.  501,  24  Pan. 
172,  25  Pac.  04;  Hearst  v.  Pujol,  44  Cal.' 
231;  Janea  v.  Throckmorton,  57  Cal.  388; 
Broder  v.  Conklin,  77  Cal.  331,  19  Pac. 
513;  Hovey  v.  Bradbury,  112  Cal.  020,  44 
Pac.  1077;  Fajlor  v.  Faylor,  136  Cal.  02, 
08  Pac.  4S2;  Butler  v.  H;land,  89  Cal.  ^ 
575,  26  Pac.  IIOS;  2S  Am.  &.  £ng.  Enc. ' 
Law,  p.  1134,  ^  3. 

Mr.  Sidney  J.  Far»ans,  for  respondent: 

A   partuer   who   makes   any   advances   of 

money  tor  tlie  purposes  of  tlie  partner ehip, 

or   to   protect   its   property,   ia   entitled   to 

the  customary  legal  rate  of  interest. 

McMillan  t.  James.  105  111.  194;  Coldren 
V.  Clark,  93  Iowa,  352,  81  N.  \\\  ]04o; 
Winchester   v.   Glazier,    152    Mass.    31S,    9 ' 


pen  that  an  equal  third  of  the  whole 
cannot  be  allotted  to  the  complainants, 
without  encroaching  upon  the  improvements 
of  those  claiming  under"  the  owner  of  the 
other  half,  "the  complainants  should  pay 
therefor,  allowing  a  discount  for  the  rents 
and  profits."  Reapasa  v.  B  reck  en  ridge,  2 
A.  K.  Marsh.  581. 

In  Strong  v.  Hunt,  20  Vt.  614  (a  case  of 
great  obscurity),  a  cotenant  who  possibly 
had  claimed  the  whole,  and  who  had  suffered 
recovery  against  him  in  ejectment  for  an 
undivided  portion  of  the  land,  was  later  on 
a  separate  action  by  him,  held  cntitli^d  to 
recover  some  compenaation  for  his  improve- 
But  no  conipensation  for  improvements 
was  allowed  in  the  briefly  reported  case  of 
Class  V.  Glass,  7  Ky.  L.  Rep.  437,  where  a 
son  in  possession  claimed  the  land  by  virtue 
of  an  alleged  agreement  that  he  was  to 
have  it  on  his  promise  to  support  his  father 
and  mother.  In  an  action  by  the  other 
heirs  it  was  held  that  there  had  been  no 
adverse  possession  {or  at  least  none  suffi- 
cient in  length);  that  he  could  not  recover 
for  maintaining  his  father  and  mother, 
as  such  a  recovery  was  barred  by  the  stat- 
ute; that,  having  had  the  use  of  the  land 
for  many  years,  he  was  more  than  com- 
pensated for  his  labor  and  expenditures,  and 
that  he  could  not  recover  anything  for 
improvements,  but  should  be  charged  with 
rents   from   the   time   of   the   filing   of   the 

For  caacB  where  improvementa  by  a  ten- 
ant in  common  claiming  the  whole  have 
been  credited  apainst  rents,  see  Anderson 
V.  Northrop,  44  Fla.  472,  33  So.  419;  Cooter 
V.  Dearborn,  115  III.  509,  4  N.  E.  388. 

And  in  some  cases  the  court  in  general 
terms  directed  an  ace<mnt.  Thus,  where 
the  complainant  claimed  in  equity  to  be 
entitled  to  the  defendant's  interest  and  made 
improvements,  the  court,  in  ordering  parti- 
tion, directed  an  account  as  to  improvements 
and  rents.  Doilghaday  v.  Crowell,  II  X.  J. 
Eq.  201.  So,  in  Nelson  v.  teake,  25  Miss. 
199,  where  it  seems  probable  that  the  pos- 
L.E.A.I91SB. 


L.R.A.  424,  25  N.  E.  728;  Baker  v.  Mayo, 
129  Mass.  517;  Folaom  v.  MarletU,  23  Nev. 
459,  49  Pac.  39;  Collender  v.  Plielan,  TO 
N.  Y.  366;  Kodgere  v.  Clement,  182  N.  Y. 
422,  TO  Am.  St.  Rep.  342,  SO  X.  E.  901 ; 
Hodges  V.  Parker,  IT  Vt.  242,  44  Am.  I>ec- 
331;  Re  German  Min.  Co.  4  DeG.  M.  4-  G. 
19,  18  Jur.  710,  2  Week.  Rep.  543;  Berry 
V.  Folkea,  60  Miss,  570;  Matthews  v, 
Adams,  84  Md.  143,  35  Atl.  60;  Liotard  v. 
Graves,  3  Gaines,  243;  Giltet  v.  Van  Rens- 
selaer, 15  N.  Y.  397;  Chester  v.  Jumel,  125 
N.  Y.  237,  20  N.  E.  297;  Morris  v.  Allen.  14 
N.  J.  Eq.  44;  Holloway  v.  Turner,  61  Md, 
223;  Marshall  v.  Levy,  88  Cal.  236,  5  Pac. 
1S&;  McGowan  v.  McDonald,  111  CaL  57, 
52  Am.  St.  Bep.  149,  43  Pac.  418. 

One  partner  cannot  sue  the  other  at  law 

sessor  denied  the  right  of  his  cotenant,  tlie 
court,  on  a  bill  against  him  for  division 
and  for  rents  and  profits,  directed  that  an 
account  be  taken  of  hia  improvements. 

In  North  Carolina  the  cases  are  not  very 
distinct.  In  Cox  v.  Ward,  107  N.  C.  607, 
12  S.  E.  3T9,  I.  b,  supra,  it  ia  not  entirely 
clear  whether  the  court  means  to  limit  the 
compensation  to  allotting  the  improvementa 
to  the  improver. 

In  Smith  V.  Smith,  150  N.  C.  81,  63  S,  E. 
1T7  (not  very  fully  reported),  where  one 
tenant  in  common  permitted  the  lands  to 
be  sold  for  taxes  and  acquired  the  tax 
deed,  the  court,  in  letting  his  cotenants  in- 
to possession,  said:  "His  Honor  properly- 
provided  in  the  judgment  that  the  pUin- 
tiffs,  cotenants,  be  let  into  possession,  and 
for  a  reference  to  state  an  account  as  to 
any  waste  and  betterments,  disbursements 
for  taxes,  and  receipts  of  rents  and  profits 
within  three  years  before  < 
of  this  action." 


Contrary  doctrine. 
While  it  arose  in  ejectment  t 
view  of  the  subject  was  taken  in  Gregg  v. 
Patterson.  9  Watts  &  8.  197,  an  action  of 
ejectment  against  a  tenant  in  common  who, 
supposing  in  good  faith  that  he  owned  the 
whole,  had  made  improvements,  and  it  was 
held  that  compensation  could  not  be  made 
therefor,  unless  perhaps  in  a  case  where 
the  cotenants  'stood  by  in  silence  and  per- 
mitted the  repairs  to  be  made.  There  is 
a  suggestion  in  the  headnote  that  there 
might  be  reimbursement  from  rents,  etc. 
And  see  also  "New  York  cases."  infra. 
II,  c,  3. 


been  limited  to  an  otTsct  to  rents. 
Ormond  V.  Martin,  3T  Ala.  698;  but  com- 
pare Sanders  v.  Robertson,  57  Ala.  465,  in- 
fra. This  doctrine  ia  not  abandoned  in 
Ferris  v.  Montgomerv  Land  it  Improv.  Oo. 
94  Ala.  557,  33  Am.  St.  Rep.  146,  10  So.  607, 
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until  a  iettleinent  of  the  accounts  between 
them  hia  been  h&d. 

Russell  V.  Ford,  2  Cal.  86,  1  Mor.  Min. 
Rep.  75;  Fiaber  v.  Sweet,  67  Cal.  2B8,  7 
Pac.  667;  Rofls  t.  Cornell,  45  Cal.  133. 

An  action  for  an  accounting  is  properly 
joined  with  an  action  for  partition. 

RobitiBon  V.  AIcDonald,  02  Am.  Dec.  480 
and  note,  II  Tex.  385;  Western  v.  Skiies, 
33  Fed.  674;  Stewart  v.  Stewart,  90  Wis. 
516,  48  Am.  St.  Rep.  M9,  63  N.  W.  886; 
Freeman,  Cotenancy  A  Partition,  g  512. 

Partnership  real  estate  is  considered 
personalty,  and  a  partner  has  an  equitable 
lien  for  advances. 

Bates  V.  Babcock,  93  Cal.  476,  16  L.R.A. 
745,  29  Am.  St.  Rep.  133,  30  Pae.  605; 
Gray  v.  Palmer,  0  Cal.  616. 

supra,  IT.  b,  holding  that  improvements  may 
be   set   ofT  to   the   improver   on   an   actual 

partition. 

Thus,  it  was  held  in  Ormond  v.  Martin, 
supra,  that  one  claiming  in  good  faith  under 
color  of  title  the  exclusive  ownership  of 
land  as  to  which  there  is  an  outstaniling 
interest  is  entitled  on  partition  to  compen- 
sation for  his  improremcnta  not  exceeding 
the  rents  charted  against  him. 

The  authority  Kiven  for  the  Ormond  Case 
is  Horton  v.  Sledge,  29  Ala,  478,  where  it 
was   held   that   a   custodian   or   trustee   for 

supposed  that  he  bad  legally  purchased  the 
interest  of  one  of  such  tenants,  and  there- 
fore makes  improvements,  cannot,  as 
against  such  interest,  be  allowed  iu  parti- 
tion any  compensation  for  improvements 
beyond  rents  charged  against  him;  nor  can 
be  be  allowed  as  against  such  interest  any 
eompensation  at  all  e.icept  for  improve- 
ments made  under  a  bona  tide  belief  of 
ownership  of  such  interest.  {The  question 
as  against  the  other  tenant  in  common  was 
not  decided.) 

But  in  Sanders  v.  Robertson,  supra,  the 
court  did  not  so  limit  its  decision.  It  was 
there  held  that  one  tenant  in  common  claim- 
ing all  the  land  in  good  faith,  though  per- 
haps with  constructive  notice  of  another's 
claim,  ought  in  partition  to  have  set  off 
his  improvement,  and  if  that  cannot  be 
entirely  done,  hu  should  have  compensation 
therefor  by  more  land  or  otherwise,  rents 
for  one  year  only  being  charged  against 
him,  as  he  entered  in  good  faith  under 
color  of  title. 

In  Tennessee  also  the  allowance  seems 
limited  to  offsets.  Thus,  the  improver  was 
not  allowed  for  an}'  excess  iu  Renshaw  v. 
First  Kat.  Bank,  —  Tenn.  — ,  63  S.  W.  194, 
where  it  claimed  the  whole  either  in  ignor- 
ance of  its  cotcnant's  (complainant's)  claim, 
or  else  considering  it  of  no  importance.  It 
was  held  that,  while  its  improvementn  would 
on  partition  be  set  off  to  it  if  possible,  on 
the  other  hand,  if  an  equal  division  required 
that  some  of  the  improvements  be  set  olT 
to  the  other  tenant,  then  they  would  be  so 
set  off;  that  the  possessor  must  be  charged 
L.R.A.1915B. 
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The  statute  of  limitations  does  not  begin 
to  run  between  partners  or  between  a  trus- 
tee and  his  cestui  que  trust  until  the  part- 
nership has  been  dissolved  or  the  trust  ex- 
tinguished. 

Gleason  v.  White,  34  Cal.  258;  White  v. 
Conway,  60  Cal.  383,  6  Pac.  672;  Hendy  v. 
March,  75  Cal.  567,  17  Pac.  702;  Harris 
V.  Mathews,  107  Ga.  46,  32  S.  E.  903;  Smitti 
V.  Brown,  44  W.  Va.  342,  30  S.  E.  160; 
Storm  V.  Cumberland,  Ifi  Grant,  Ch.  |U. 
C.)  245;  Cole  V.  Fowler,  68  Conn.  450,  36 
Atl.  807;  Ahl  v.  Ahl,  I8G  Pa.  99,  40  At!. 
405;  Home  v.  Ingraham,  125  III.  198,  16 
N,  E,  868;  Askew  v.  Springer,  111  III.  662; 
Petty  V,  Haas,  122  Iowa.  257,  98  N.  W. 
104;   Broderick  v.  Beaupre,  40  Minn.  379, 

with  the  rental  value  (and  certain  interest), 
and  credited  with  the  permanent  enhanced 
value  of  the  property  by  the  improvements, 
any  excess  of  rents  to  go  to  said  other  ten- 
ant, but  the  possessor  not  to  have  any  al- 
lowance for  any  excess  of  betterments; 
the  rents  to  be  so  adjusted  without  regard 
to  whether  any  of  the  improvements  were 
assigned  to  said  other  tenant's  share  or  not. 
It  was  held  in  Williamson  v.  Jon  s  4t  W 
Va.  562.  38  L.R.A.  694,  64  Am.  St  R  p  8(1 
27   S.  E.  410,  19   Mor.   ^lin.  Rep    19    that 

claiming  the  whole,  who  has  u  f    h 

claims  of  his  cotenants,  cannot    n  g  n    al 
claim    for   permanent   improvem  nt      w1    n 
he  takes  oil  for  which  he  must  ace  unt  h 
will  be  allowed  as  an  olTsct  all        t    f  p 
duciion,  including  cost  of  horing  productive 

Compare  Foster  v.  Weaver,  118  Pa.  42, 
4  Am.  St.  Rep.  573,  12  Atl.  313,  15  Mor. 
Min.  Rep.  551,  infra,  IV.;  and  sec,  as  to 
developing  a  salt  well,  Ru finer  v.  Lewis, 
infra,  II.  c,  2. 

In  Baxemore  v.  Davis,  65  Ga.  504,  a  suit 
by  a  tenant  in  common  to  enjoin  recovery 
of  the  property,  as  equity  could  better 
settle  the  controversy,  it  was  held  that, 
"as  between  tenants  in  common,  where  one 
has  held  out  the  other,  ignorantly  believing 
himself  sole  owner,  and,  pending  such  ex- 
clusion, has  made  permanent  improvements, 
the  coteiiant,  unless  he  resorts  to  equity 
himself,  cannot  be  compelled  to  contribute 
anything  for  the  cost  or  value  of  the  im- 
provements beyond  such  portion  of  the 
rents  as  may  be  chargeable  to  the  party 
erecting  them." 

See  the  North  Carolina  cases  in  the  pre- 
ceding  subdivision. 

The  compensation  was  limited  to  the 
rents  under  the  peculiar  circumstances  in 
the  Arkansas  case  of  Jones  v.  Jo'.nson,  28 
Ark.  211;  but  a  tenant  in  common  improv-. 
ing  in  good  faith  under  belief  of  sole  own- 
ership is  held  entitled  to  the  benefits  of  the 
betterment  act,  in  Shepherd  v.  Jemigan.  61 
Ark.  275,  14  Am.  St.  Rep.  50,  10  S.  W.  765, 
infra,   VI. 

In    Jones    v.    Johnson,    aapra,   vhere    a 
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42  N.  W.  83;  Allen  v.  Woonsocket  Co.  11 
E.  I.  283. 

Defendant  was  liable  to  iNDntribute  hU 
half  of  the  ta\es  and  othet  expenditures  for 
the  benefit  of  the  property. 

Stewart  v.  Stewart,  BO  Wia.  518,  48  Am. 
St.  Rep.  949,  63  X.  W.  886;  Eads  v.  Retlier- 
ford.  114  Ind.  273,  5  Am.  St.  Rep.  611,  16 
X.  E.  587;  Titsivorth  v.  Stout,  49  III.  78, 
95  Am.  Dec.  677;  Clark  v,  Llndae;,  47  Ohio 
St.  437,  9  L.R.A.  740,  25  N.  E.  422. 

Messrs.  T.  O.  Toland,  L.  W.  Andrews, 
and  C.  K.  Jolinson  also  for  respondent. 

Iiorlgan.  J.,  delivered  the  opinion  of  the 

Defendant  appeals  from  a  decree  in  par- 
tition of  a  lot  owned  by  the  parties  as  ten- 


ants in  common,  and  from  an  order  deoTing 
hie  motion  for  a  new  trial. 

Plaintiff,  in  addition  to  asking  for  a 
partition  of  the  property,  prayed  for  an 
accounting  between  himself  and  defendant, 
and  a  judgment  in  bis  favor  for  one  half  of 
certain  moneys  claimed  to  have  been  paid 
by  him  for  the  common  bencHt  of  the  joint 
property,  and  that  a  lieu  be  Qxed  on  the 
portion  of  the  property  set  apaxt  to  defend- 
ant to  secure  its  payment.  The  court  de< 
creed  a  partition,  finding  that  plaintilT  had 
made  the  expenditures  claimed  to  the  ex- 
tent of  $1,045.60,  and  tliat  defendant  was 
liable  for  one  half  thereof,  $522.80,  gave 
judgment  in  favor  of  plaintilT  therefor,  and 
established  the  lien  as  prayed  for.  The 
only  question  presented  on  the  appeal  from 


mother  claiming  in  fee,  and  living  on  the 
property  with  her  children,  made  the  im- 
provements, and  the  suit  was  brought  by 
certain  heirs  of  her  brother-in-law  against 
her  and  her  children,  who  were  also  hia 
heirs,  it  was  held  on  directing  a  divisif-n  of 
tlie  proceeds  of  the  land  among  the  heirs 
of  such  brother-in-law,  that  the  improve- 
ments might  be  set  off  against  the  rente 
and  profits,  but  not  allowed  in  excess  there- 
of. But  the  said  mother  was  allowed 
money  advanced  by  her  in  the  purchase  of 
tlie  property  bj'  her  brother-in-law, 

S.  Improvementa  by  dltmeieor. 

It  is  intended  in  general  under  this  head- 
ing to  group  the  eases  where  tlie  holding 
seems  to  have  been  adverse. 

But,  as  has  been  heretofore  pointed  out, 
it  is  not  possible  to  make  a  distinct  or 
precise  clasaiflcation,  and  this  subdivision 
should  be  considered  in  connection  wilh  II. 

Compensation  allowed. 

It  has  been  lield  in  a  number  of  cases 
that  a  tenant  in  common  holding  adversely 
will  not  be  refuaoj  compensation  for  his 
improvements. 

Thus,  a  tenant  in  common  wlio  had  held 
adversely,  and  resisted  ejectment  commenced 
before  the  improvements  were  made,  was 
allowed  the  excess  of  his  improvements  over 
rental  value  on  a  sale  in  partition.  Fenton 
V.  Miller.  116  Mich.  45,  72  Am.  St,  Rep.  502, 
74  N.  \V.  384, 

So,  it  was  held  in  Duke  v.  Reed,  64  Tex, 
705,  that  a  tenant  who  had  repudiated  the 
tenancy  would  be  allowed  in  partition  pay- 
ment of  encumbrances  and  the  value  of  the 
improvements  when  the  suit  was  brought, 
and  be  charged  the  value  of  the  rents,  he 
being  allotted  if  possible  the  part  on  which 
the  improvements  were  located. 

So,  where  the  improver  apparently  denied 
the  cotenancy,  it  was  held  that  he  would  be 
allowed  the  permanent  value  of  his  improve- 
ments in  partition.  Mateer  v.  Jones,  — 
Te-t.  Civ,  App.  — ,  102  S.  W.  734. 

Where  one  considered  as  a  tenant  in  com- 
L.R.A.lSlaB. 


mon  holding  E^verscly  had  developed  a  salt 
well  on  the  land,  he  was  in  equity  held 
entitled  to  compensation  for  his  improve- 
ments and  services,  including  the  expense 
of  abortive  attempts  to  hnd  salt,  and  was 
to  be  charged  rents  and  profits.  Ruifner  v. 
Lewis,  7  Leigh,  720,  30  Am.  Dec.  313, 

In  Scontlin  v.  Allison,  32  Kan,  376,  4 
Pae.  619,  an  ousting  cotenant  waa  allowed 
in  partition  to  offset  his  necessary  and  prop- 
er improvements  and  taxes  against  rents 
and  profits. 

Eury  V.  Merrill,  42  Rl.  App.  193,  a  case 
of  peculiar  facts  where  there  was  fraud,  was 
decided  on  the  principle  that  a  wrongdoer 
might,  on  sale  in  partition,  receive  compen- 
sation for  his  improvements. 

But  whatever  may  be  said  in  favor  of 
allowing  compensation  for  improvements  to 
a  tenant  in  common  holding  in  fraud,  it 
would  seem  surprising  that  a  statute  could 
be  construed  as  enabling  the  voluntary 
grantee  (apparently  an  accomplice)  of  a 
guardian  who  had  defrauded  her  wards  of 
their  land,  to  have  compensation  out  of  the 
wards'  land  for  the  guardian's  improvements 
thereon,  as  was  done  in  Sunter  v.  Sunter, 
190  Mass.  449,  77  N.  E.  407,  108  Mass.  137. 
84  N.  E.  334,  204  Mass.  448,  DO  N.  E.  561. 
In  that  case  a  mother  and  guardian  of  three 
children  bad  the  infants'  real  estate  con- 
veyed to  herself,  without  compensation  to 
them,  and  improved  it,  and  later  conveyed 
it  voluntarily  to  one  of  her  said  children. 
After  her  death  the  two  defrauded  children, 
learning  of  the  fraud,  brought  an  action 
against  the  other  child,  and  it  was  heU  that 
the  plaintifTs  were  entitled  to  a  deed  of  their 
interests  from  the  defendant  upon  compen- 
sating him  for  such  improvements.  The 
allowance  was  not  under  the  statute  allow- 
ing improvements  where  the  possessor  had 
reason  to  believe  his  title  good,  but  under 
the  statute  allowing  for  betterments  where 
land  had  been  held  adversely  for  six  years. 
The  taxes  exceeded  the  rental  value  for  thf 
period  ending  with  the  filing  of  the  bill,  an<l 
the  ousted  parties  were  not  liable  for  such 
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thv  order  (IcDyitig  defL'ndant  a  now  trial  is 
relative  to  the  validity  of  tliia  allowance, 
and  on  the  appeal  from  the  judgment  tlie 
validity  of  the  lien  to  secure  its  payment. 
The  expenditures  claimed  to  have  been 
made  by  plaintiff  consisted  entirely  of  tbe 
payuent  of  taxes,  a  street  aase^^sment,  and 
attorneys'  fees  in  defending  an  attion 
brouglit  by  a  third  party  aftecting  the  com- 
mon property,  all  paid  at  different  dates  be- 
tween December  111,  1002,  and  October  20, 
1000.  There  were  no  rents  or  profits  from 
the  cotenancy  property.  There  is  no  dis- 
pute OB  to  the  correctness  of  the  amounts 
paid  out  by  plaintiff,  nor  the  fact  of  their 
payment.  Ttie  claim  of  defendant  is  that 
by  reason  of  certain  facts  set  up  in  his  an- 
Buer,  and  found  in  his  favor  by  the  court, 

excess  of  taxes.  For  the  period  after  filing 
the  bill,  taxes  and  repairs,  and  it  seems 
insurance,  were  allowed  in  reduction  of 
rents,  or  perhaps  of  lental  value. 

Compensation  disallowed. 

On  the  other  hand,  some  of  the  ease«  deny 
compensation  to  a  disseisor. 

Thus,  it  was  held  in  Rippe  v.  Badjfer.  126 
Iowa.  725,  108  Am.  St.  Rep.  336,  101  N.  W. 
642,  that  a  disseisor  will  not  on  partition 
be  compensated  for  his  improvements. 

But  where  a  disseisor,  a  purchaser  at  a 
former  partition,  in  good  faith  put  improve- 
tnents  on  the  land,  and  some  of  these  were 
inexpensive  buildings  which  he  was  allowed 
to  remove,  and  the  rest  exceeded  the  rental 
value  of  the  land,  it  was  held  that  the  co- 
tenant  had  no  cause  of  complaint.  Park- 
llill  V.  D(^tt,  142  Iowa,  534,  111)  N.  \V. 
680. 

In  Smith  v.  Mount,  14!)  Mo.  App.  669,  120 
S.  W.  723,  it  was  held  that  one  tenant  in 
common  in  possession  wrongfully  and  fraud- 
ulently claiming  tbe  whole  eHtate  is  not  en- 
titled to  be  compensated  for  his  improve- 
ments, set  off  on  partition  to  his  cotenant, 
as  he  did  not  make  them  in  good  faith. 

So,  it  was  held  in  an  action  for  accounting 
of  rents  and  profits,  that  compensation  for 
improvements  would  not  be  allowed  to  a 
cotenant  who  was  a  disseisor  wrongfully 
holding  posxession  and  attempting  to  cheat 
and  defraud  his  co-owners  by  omitting  to 
pay  the  taxes  so  that  he  could  acquire  a  tax 
title,  thus  denying  and  attempting  to  de- 
stroy their  title.  Austin  v.  Barrett,  44 
Iowa,  488. 

Where  a  man,  to  deprive  his  wife  of  her 
interest  in  his  real  estate,  fraudnlently  con- 
veys the  land  to  his  son,  and  after  the  death 
of  the  father  the  conveyance  is  set  aside  in 
a  partition  suit,  improvements  made  before 
the  father's  death  belong  to  alt  the  owners. 
McKelvey  v.  McKelvey,  83  Kan.  246,  111 
Pac.  130  (where  charges  against  the  son  for 
rents  and  credits  to  him  for  taxes  paid  were 
not  objected  to). 
L.R.A.1915B. 


no  allowance  in  the  nature  of  contribution 
by  defendant  for  one  half  of  these  expendi- 
tures should  have  been  awarded  at  all,  and, 
in  any  event,  the  right  of  plaintiff  to  the 
greater  part  ot  them,  if  it  ever  existed,  was 
barred  by  the  statute  of  limitations  (sub- 
division 1,  S  330,  Code  Civ.  Proc),  which 
defendant  had  appropriately  pleaded. 
These  facts  relied  on  by  the  defendant  are 
that  after  plaintiff  and  defendant,  in  May, 
lilOS,  had  entered  into  an  agreement  be- 
tween them  to  purcliasp  the  lot  involved  in 
the  partition  for  their  joint  benefit,  plain- 
tiff violated  the  agreement,  took  title  to 
the  whole  property  in  his  own  name,  as- 
serted ownership  to  the  entire  lot  in  him- 
self, and  repudiated  all  claim  of  the  defend- 
ant to  any  interest  therein;  that  in  August, 

A  grantee  for  value,  but  with  knowledge 
that  his  grantor  has  by  a  fraud  in  law  de- 
prived his  cotenants  of  their  property,  can- 
not on  the  judicial  reinstatement  of  such  co- 
tenants  as  to  their  interest  be  allowed  his 
improvements.  Dormit/^r  v.  (iernian  Sav. 
&.  L.  Soc.  23  Wash.  132,  62  Pac.  362,  af- 
firmed in  1B2  U.  S.  125.  48  L.  ed.  373,  24 
Sup.  Ct.  Rep.  S21,  as  construed  in  German 
Sav,  &  L.  Soc.  v.  Tull.  69  C.  C.  A.  1,  13(1 
Fed.  1,  certiorari  denied  in  200  U.  S.  621,  SO 
L.  ed.  624,  26  Sup.  a.  Rep.  767,  where  it 
was  held  on  partition  of  the  same  property 
that  the  point  was  res  judicata  and  properly 
decided.  In  the  Tull  Case  it  seems  to  have 
been  alao  held,  however,  that  the  said  gran- 
tee should  account  as  to  certain  receipts 
and  disbursements  received  and  paid  out 
with  interest  on  both  sides,  probably  rents 
and  expenses,  etc.,  but  the  case  is  not  fully 
reported  in  this  respect. 


a.  A'eic  York  canes. 

In  view  of  tbe  somewhat  varying  nature 
of  the  New  York  cases,  they  are  considered 

In  Jackson  ex  dem.  Van  Den  berg  v.  Bradt, 
2  Caines,  303,  it  was  held  that  one  who 
makes  improvements  as  tenant  of  a  claim- 
ant of  the  whole  cannot,  in  ejectment,  have 
compensation  for  them  from  those  who  as 
cotenants  of  his  lessor  recover  a  portion  of 
the  premises,  as  good  faith  does  not  require 
indemnity  for  improvements  made  in  de- 
fiance of  and  adversely  to  the  claims  of 
everybody  else,  and  the  statute  does  not 
relate  to  this. 

And  in  Putnam  v.  Ritchie,  6  Paige,  300,  it 
was  held  that  a  tenant  in  common  of  a 
leasehold  estate  who  made  improvements 
supposing  he  owned  the  entire  leasehold 
cannot  enjoin  an  action  of  ejectment,  to 
prevent  his  cotenant  of  the  leasehold  from 
taking  the  benefit  of  such  improvements 
without  compensation. 

But  in  Town  v.  Needham,  3  Paige,  645, 
24  Am.  Dec.  246,  it  was  held  o6i(er  that  one 
who  in  good  faith  makes  improvements  be- 
lieving he  owns  the  whole  will  be  entitled 
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1903,  defendant  brought  an  action  to  estab- 
lish  his  title  aa  joint  owner  with  plaintiff 
in  Buid  property,  which  plaintiff  resisted, 
claiming  that  he  was  the  eole  owner  thereof, 
and  that  defendant  had  no  interest  therein; 
that  aurh  litigation  eontinued  until  Janu- 
ary 10,  1910,  when  a  judgment  eetablish- 
ing  the  title  of  defendant  to  one  half  of 
said  lot  as  tenant  in  cominon  with  plaintiff 
was  entered;  and  that  in  establishing  his 
title  to  said  property  he  was  compelled  to 
expend  in  coiinael  fees  and  coats  a  large  sum 
of  money.  This  action  in  partition  and  for 
an  accounting  was  commenced  by  plaintiff 
March  30,  1010,  a  few  months  after  the 
final  judgment  in  favor  of  defendant  just 
referred  to  was  entered.  Under  these  facts 
as  found,  tlie  poeition  of  defendant  is  that 


the  court  should  hare  further  found  that 
all  the  items  of  expenditure  made  by  the 
plaintiff  up  to  two  years  prior  to  the 
bringing  by  him  of  this  action  in  partition, 
as  far  as  it  involved  an  accounting  between 
the  parties,  were  barred  by  the  statute  of 
limitations  which  defendant  pleaded,  but  on 
which  the  court  found  against  him. 

We  are  satisfied  that  this  contention  of 
appellant  based  on  the  statute  of  limita- 
tions is  well  taken.  That  statute  operates 
between  tenants  in  common  as  to  causes  of 
action  existing  between  them  and  growing 
out  of  the  cotenancy  relation,  to  the  same 
extent  that  it  operates  upon  causes  of 
action  between  parties  not  within  that  re- 
lation. While  there  is  some  difference  in 
the  authorities  as  to  when  it  begins  to  run 


on  partition  to  have  the  improvements  set 
off  to  him. 

So,  a  tenant  in  common  who  improves  be- 
lieving in  good  faith  that  he  owns  exclugive- 
Ij  will  have  the  land  on  which  bia  improve- 
ments arc  located  set  off  to  him  in  partition, 
and  mortgages  given  by  him  will  be  restrict- 
ed to  the  land  allotted  to  bim.  St,  Felix  v, 
Rankin,  3  Edw.  Ch.  323. 

And  it  was  held  in  Conklin  v.  Conklin,  3 
Sandf.  Ch.  64,  that  a  tenant  in  common  who 
improves  in  good  faith  supposing  he  owns 
exclusively  will  be  compensated  in  partition 
to  the  extent  to  which  the  improvements 
enhance  the  present  value  of  the  premises. 

And  the  general  rule  of  the  modern  cases 
seems  reached  in  Jones  v.  Duerk,  25  App. 
Div.  5.>1,  4»  N.  Y.  Supp.  987,  where  it  was 
held  that  a  tenant  in  common  making  im- 
provements supposing  in  good  faith  that  he 
owns  exclusively  wilt  on  partition  be  com- 
pensated therefor.  And  the  court  of  ap- 
peals seems  to  take  the  same  view  in  Sat- 
terlee  v.  Kobbe,  173  N.  V.  01,  05  N.  E,  95i, 
an  action  for  partition,  where  it  did  not  ap- 
pear whether  there  were  improvements  or 
not,  and  where  the  court  said;  "In  a  parti- 
tion action  the  court  will  always  adjust 
equities  between  tenants  in  common  arising 
out  of  expenditures  and  improvements  made 
by  one  of  them  an  against  tlie  other  (Ford 
v.  Knapp,  102  N.  Y.  135,  55  Am.  Rep.  782, 
G  N,  E.  283),  and  if  it  may  adjust  such 
equities  in  an  action  of  partition,  no  good 
I'eaaou  is  apparent  why  it  should  not  adjust 
similar  equities  in  behalf  of  a  person  setting 
up  an  adverse  possession,  and  having  made 
improvements  upon  a  part  of  the  property 
in  reliance  upon  his  having  a  good  title,  al- 
though such  title  may  be  m  fact  defective." 
In  Ford  V.  Knapp,  there  was  no  assumption 
of  sole  ownership. 

There  seems  no  particular  reason  why  the 
doctrine  should  be  restricted  to  "mills, 
houses,  and  the  like,"  as  in  the  ancient  writ 
de  reparatione  facienda.  But  in  Clapp  v. 
Nichols,  31  App.  Div.  531,  52  N.  Y.  Supp. 
128,  the  court,  following  Jones  v,  Duerk, 
supra,  and  holding  also  that  the  improve- 
ments should  be  reduced  by  the  rental  value, 
and  referring  to  Cosgriff  v.  Fobs,  152  N.  Y. 
L.R.A.1015B, 


104,  30  L.R.A.  753,  57  Am.  St.  Rep.  500.  46 
N.  E.  307  (a  case  without  the  scope  of  this 
note  as  the  improving  tenant  was  also  lessee 
of  his  cotenant),  said:  "It  is  true  Judge 
Vann  there  says  that  when  actual  partition 
cannot  be  had,  contribution  is  not  required 
for  improvements  as  distinguished  from  re- 
pairs, even  by  courts  of  equity  in  this  state, 
'except  in  the  case  of  mills,  houses,  and  the 
like,  under  circumstances  of  special  neces- 
sity.' We  think,  however,  that  the  present 
case  falls  within  this  exception,  as  did 
Jones  V,  Duerk,  supra," 

It  would  seem  that  the  above  more  re- 
cent cases  overrule  the  theory  of  the  eailier 
decision  next  referred  to.  In  Stephenson  v. 
Cotter,  23  N.  Y.  S.  R.  74,  5  >i.  Y.  Supp.  740, 
where  a  tenant  in  common  holding  adversely 
to  her  cotcnants,  clniniing  chiefly  under  a 
deed  held  void  for  tlie  incompetency  of  the 
grantor,  erected  a  new  house,  the  court 
in  actual  partition  charged  her  with  rental 
value,  and  directed  that  the  commission- 
ers might  set  off  to  her  in  her  share  the 
land  on  which  it  stood,  but  would  not  al- 
low her  the  sum  laid  out  in  building  the 
house,  and  said :  "She  excepts  to  the  re- 
fusal of  the  referee  to  flntt  that  she  is 
entitled  to  the  sum  laid  ont  by  her  in  build- 
ing a  new  house  as  permanent  improve- 
ments. There  is  nothing  in  the  case  that 
would  make  such  a  finding  proper.  The 
facta  are  that  Mrs,  Cotter  thought  she  had 
become  the  sole  owner  of  the  premises,  and 
she  built  a  new  house  upon  it  for  her  own 
convenience,  ivithout  any  reference  to  the 
other  owners  whose  rights  she  disputed. 
This  new  house  was  not  neccs<«ry  for  the 
protection  or  preservation  of  the  property, 
but  only  that  she  might  the  better  enjoy  it. 
There  is  no  equity  in  this  state  of  facts  to 
warrant  allowing  Mrs.  Cotter  to  improve  her 
cotcnants  out  of  their  property.  But,  as 
there  must  be  an  actual  partition,  the  judg- 
ment may  direct  the  commissioners  to  set 
off  to  Mrs,  Cotter  in  her  two  fifths  of  the 
land  the  part  in  which  the  new  house  now 
stands," 

Where  a  mortgagee  forecloses  and  buys  in 
the  property,  he  is,  as  to  owners  of  tbe 
equity  not  served  in  the  suit,  a  tenant  in 
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as  to  actions  arising  from  tlie  cotenancy, 
there  is  a  uniform  agreement  in  tliem  that, 
wlien  there  is  a  repudiation  of  the  relation 
of  cotenancy,  from  tliat  date  the  statute  be- 
gins to  run,  hotli  as  to  the  right  of  possca- 
aioD  and  the  right  to  an  accounting.  Here 
the  plaintiff,  from  the  time  that  it  was 
claimed  by  defendant  that  such  cotenancy 
c-tistcd,  denied  any  such  relation,  took  the 
conieyanee  of  the  property  in  his  own  name, 
asserted  absolute  right  to  an  assumed  ex- 
clusive possession  of  the  cotenancy  i)rop- 
erty,  and  through  a  litigation  of  years,  ex- 
cluded the  defendant  from  her  rights  as  a 
cotenant  with  him,  and  repudiated  the  ex- 
istence of  any  such  cotenancy.  Under  such 
circumstances  the  parties  became  adver- 
saries, and  as  to    any    right    or    cause    of 


action  growing  out  of  the  cotenancy  re' 
lationship,  which  might  be  asserted  by 
either  against  the  other,  the  statute  of 
limitations  immediately  began  to  run.  As 
an  incident  to  cotenancy  relationship, 
either  cotenant  has  a  right  to  demand  of 
the  other  an  accounting  as  to  rents  and 
profits  of  the  cotenancy,  whicli,  of  course, 
involves  the  right  of  one  cotenant  to  have 
refunded  to  him  by  the  other  his  proportion 
of  any  e-xpenditures  made  for  the  benefit  of 
the  common  property.  The  right  to  this  ac- 
counting as  to  rents  and  profits  inures  to 
either  cotennnt  as  soon  as  the  other  has 
collected  them,  and  the  right  to  demand  a 
proportionate  share  and  maintain  an  action 
therefor  on  refusal  to  pay  it  then  arises. 
So,  also,  as  to    the    right    of    contribution. 


,  and  upon  ejectment  by  such  onn- 
ers  he  may  counterclaim  for  a  foreclosure, 
and  for  money  paid  for  improvements,  tax- 
es,  and  asseflsments  under  the  erroneous  be- 
lief that  he  owned  the  entire  premises,  at 
least  to  the  amount  of  the  plaintiffs'  claim 
for  damages,  etc.  Kelly  v.  Strutli.  164  App. 
Div.  705,  150  N.  Y.  Supp.  301. 

4.  TJie  question  of  notice. 

See  also  cases  supra,  11.  c,  1,  and  II.  c,  2. 

There  is  comparatively  little  discussion  in 
the  cases  on  the  effect  of  actual  or  con- 
structive notice  to  the  improving  tenant  of 
hie  coteoant's  claim. 

Some  of  the  cases  affirmatively  bold  that 
it  is  immaterial  whether  the  improver  knew 
of  bis  eotenant's  claim  or  not  (Alleman  v. 
Hawley,  117  Ind.  532,  20  N.  E.  441,  supra, 
II.  c,  1);  or  whether  the  improvements  were 
made  in  belief  of  sole  ownership,  so  long  as 
they  were  made  in  good  faith  jSarhach  v. 
Newell,  30  Kan.  102,  1  Pac.  30,  supra,  II.  c, 
1 ) .  This  seems  to  be  the  view  of  Respass  v. 
Brecfcen ridge,  2  A,  K.  Marsh.  581,  supra,  II. 

'  So,  there  was  notice  of  the  title  in  Robin- 
son V.  McDonald,  11  Tex.  3S5,  62  Am,  Dec. 
480,  supra,  II.  c,  I,  as  there  was  in  cases  of 
setting  off  improvements.     Ilart  v.  Hawkins, 


and  Hovey  v.  Ferguson,  18  Urant,  Ch.   (U. 
C.)   498,  infra. 

So,  there  was  constructive  notice  of  the 
title  in  Eighmey  v.  Tharer,  135  Mich.  682, 
as  N.  W.  734,  supra,  II.  c,  1,  and  in  Ver- 
million V.  Nickell.  —  Ky.  —  .  114  S.  W.  270, 
supra,  II.  c,  1,  and  possibly  in  Noble  v.  Tip- 
ton, 2Ifl  111.  182,  3  L.R.A.(N.S.)  645,  76  N. 
E.  151.  supra,  II.  c,  1,  and  in  Sanders  v. 
Robertson,  57  Ala,  465,  eupta,  II.  c,  1, 
"Compensation  for  improvements  limited  to 

In  Hall  V.  Piddook,  21  N.  J.  Eq.  311,  it 
was  held  that  improvements  made  by  the 
predecessors  of  one  claiming  the  whole, 
where  he  alleged  tlrat  he  and  they  sup- 
posed themselves  to  have  good  title  to  the 
whole,  would  be  compensated  for  on  par- 
L.R.A.1D1SB. 


tit  ion  by  actual  partition  or  sale.  The 
court  held  it  was  not  necessary  to  decide 
whether  the  improvers  and  their  successors 
supposed  the.v  had  good  title  to  tlie  whole, 
and  said:  "The  rule  that  a  tenant  in  com- 
mon who  has  made  inipi-ovements  on  the 
lend  held  in  common  is  entitled  to  an  equi- 
table partition  is  well  established,  and  i'< 
hardly  disputed  by  counsel.  The  only  good 
faith  required  in  such  improvements  is  that 
they  should  be  made  honestly  for  the  pur- 
pose of  improving  the  property,  and  not  for 
embarrassing  his  co tenants,  or  encumbering 
their  estate,  oi'  hindering  partition.  And 
the  fact  that  the  tenant  making  such  im- 
provements knows  that  an  undivided  share 
in  the  land  is  held  by  another  is  no  bar  to 
equitable  partition.  Ko  other  want  of  good 
faith  is  alleged  or  contended  for  by  the  de- 
fendants in  this  cause." 

It  was  held  in  Biehn  v,  Biehn,  18  Grant. 
Ch.  (i:.  C.)  497,  and  in  Hovey  v.  Fergu- 
son, 18  Grant,  (.Ti.  (I'.  C.)498,  that  where 
a  father  put  one  of  his  sons  in  posses- 
sion of  certain  land,  announcing  his  in- 
tention of  giving  it  to  him  by  way  of  ad- 
vancement, and  the  son  made  improvements 
thereon,  on  the  intestacy  of  his  father,  if 
not  entitled  to  the  land  absolutely,  at  least 
he  could  on  partition  be  allotted  the  land, 
if  its  present  value  without  improvements 
did  not  exceed  his  share  of  the  lands  to  be 
divided. 

In  a  suit  to  remove  a  cloud  on  title,  it  was 
held  that  n  tenant  in  common  ignorant  of 
the  true  state  of  the  title,  believing  he 
owned  the  whole,  but  chargeable  with  no- 
tice of  the  true  state  of  the  title  (a  deed 
from  his  grantor  to  a  third  psJ-ty  being  in 
the  record),  who  asks  for  improvements, 
must  share  rents  and  proQts,  and  the  court 
here  found  the  two  equalized  each  other, 
Eighmey  v.  Thayer,  135  Mich.  082,  »8  N. 
W,  734. 

On  the  other  hand,  some  cases  take  the 
view  that  compensation  wilt  not  be  allowed 
for  improvements  made  with  notice  of  the 
cotenant' s  interest.  See  Williamson  v. 
Jonss,  43  W.  Va.  562,  38  L.R.A.  804,  84  Am. 
St.  Rep.  891,  27  S.  E.  410,  19  Mor.  Min. 
Rep.  19,  supra,  II.  c,  1,  "Compensation  for 
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Tlie  right  of  tho  coU-nant  making  tlie  paf- 
mcnt  in  excess  of  liis  proportion,  to  recover 
payment  from  the  other  cotenant  of  hi  a 
share  thereof,  arises  at  the  date  wlien  any 
such  expenditure  is  made. 

Here  the  plaintiff  had  repudiated  the  ex- 
istence uf  any  cotenancy  before  any  ex- 
penditures for  which  he  claims  contribution 
had  been  made,  and  was  still  repudiating 
it  when  all  of  tliem  were  made.  This  ouster 
of  the  defendant  as  &  cotenant  set  the  stat- 
ute of  limitations  in  motion  for  all  pur- 
poses, not  only  as  to  the  title  and  right  of 
possession  of  the  commou  property,  but 
equally  ae  to  the  right  to  demand  an  ac- 
counting for  rents  and  profits,  or  contri- 
bution, as  incidents  to  its  existence.  If  the 
defendant,  after  notice  of  such  repudiation, 


and  more  than  two  years  after  the  receipt 
of  rents  and  proRts  of  the  cotenancy  prop- 
erty by  plaintiff,  if  such  had  been  received, 
or  more  than  two  years'  after  defendant 
liimself  had  made  expenditures  for  the  com- 
mon bcneSt,  had  brought  an  action  against 
plaintiff  for  an  accounting  or  contribution, 
there  can  be  no  question  but  what  plaintiff 
could  have  successfully  pleaded  the  statute 
of  limitations.  It  had  been  set  in  motion 
by  him  through  his  repudiation  of  any  co- 
tenancy between  them,  and  effectually 
barred  any  right  which  might  have  accrued 
to  the  defendant  more  than  two  year,  be- 
fore an  action  brought  by  him.  Xow,  as 
the  defendant  would  be  barred  from  assert- 
ing any  rights  against  the  plaintiff  grow- 
ing out  of  the  cutcuancy  by  the  running  of 


improvements  limited   to  ofTsets."     And   in 

Burford  v.  Aldridgc,  165  Mo.  410.  63  S.  W. 
100,  65  S.  W.  720,  supra,  II.  c,  2,  it  was  for 
improvements  before  notice  of  the  cotensnt's 
chtim  that  allowance  was  to  be  made. 

Possibly  it  was  on  account  of  notice  that 
the  court  disallowed  compensation  in  the 
briefly  reported  case  of  Glasa  v.  Glass,  7  Kj. 
L.  Rep.  43",  supra,  II.  c,  1,  but  this  is  not 
stated. 

Compensation  for  improvements  made 
after  tjie  beginning  of  the  partition  suit  has 
been  refused  McC'laskey  v.  Barr,  G2  Fed.  209 
(Ohio)  <as  that  gave  information  of  other 
claimants);  McLaughlin  v.  Barnum,  31  Md. 
425. 

"We  think  the  proposition  is  fundamental 
that  there  can  be  no  bona  fide  improvements 
made  under  such  circumstances."  Mayer  v. 
Ilaggerty,  138  Ind.  628,  38  N.  E.  42  (tenant 
denying  plaintiff's  claim). 

fi),  where  the  improvements  were  made 
pending  an  appeal  from  the  decree  of  the 
lower  court  against  one  denying  claim  of 
his  cotenant,  a  claim  for  them  was  not  al- 
lowed, even  as  against  rents.  Anderson  v. 
Xorthrop,  44  Fla.  472,  33  So.  410. 

But  where  tenants  in  common,  after  a 
partition  but  before  a  final  decree,  make  im- 
provements respectively,  and  many  years 
afterwards  the  case  is  proceeded  with  nnd  the 
earlier  partition  set  aside,  they  should  be 
allowed  compensation  respectively  for  such 
improvements,  so  far  as  they  add  to  present 
values.     Chinn  v.  Murray,  4  Gratt,  348. 

It  has  been  declared  in  South  Carolina 
that  improvements  are  not  allowed  where 
the  improver  is  aware  of  his  cotenant's  in- 

Thus,  in  Seaife  v.  Thomson,  15  B.  C.  .137, 
supra,  II.  c,  1,  the  court  said:  "It  is  un- 
doubtedly true,  as  said  by  Wardlaw,  Ch., 
in  Corbctt  v.  Laurens,  3  Rich.  E.].  315  (cit- 
ing the  cases),  'that  our  cases  have  settled 
the  question  against  the  right  of  an  im- 
proving tenant  in  common  to  the  exclusive 
benefit  of  his  improvements,'  and  with  this 
ruie  we  are  entirely  satisfied,  where  the 
tenant  who  makes  the  improvements  is 
aware,  at  the  time,  that  other  persons  are 
entitled  to  interests  in  the  property  so 
L.R.A.1015B. 


improved.     But  where  o 


■  has  < 


ipended  his 


ship  in  himself,  it  seems  to  ua  that  there  is 
manifest  equity  in  allowing  him  the  bene- 
fit of  such  improvements,  as  far  ns  (he 
same  can  be  done  without  injury  to  the 
other  colenants." 

Possibly  the  same  idea  was  in  the  mind 
of  the  court  in  the  obscure  case  of  McGee 
V.  Hall,  28  S.  C.  562.  8  S.  E.  566. 

But  it  is  not  clear  that  the  Soulh  Caro- 
lina cases  are  so  ruled.  It  was  considered 
in  Dellet  v.  Whitner,  Cheves,  Eq.  213,  that 
the  circumstances  might  be  such  as  to  ad- 
mit of  some  allowance  for  improvements 
made  after  notice  of  the  cotenant's  interest. 
And  the  general  view  taken  in  Johnson  v. 
Pelot,  infra,  would  indicate  a  more  liberal 
policy  than  that  suggested  in  fieaife  v. 
Thomson,  supra. 

In  Johnson  v.  Pelot,  24  S.  C.  255.  58  Am. 
Rep.  253,  the  court  stated  that  where  co- 
tenants  are  known  and  easy  of  access,  im- 
provements made  by  one  without  consulta- 
tion with  the  others  will  not  as  matter  of 
right  be  allowed  him  in  the  partition,  and 
said:  "Where,  however,  improvements  are 
made  by  one  cotenant  under  the  belief  that 
he  has  in  severalty  a  fee  simple  title  to  the 
premises,  or  where  said  improvements  have 
been  erected  under  circumstances  which 
would  make  it  a  great  and  obvious  hardship 
upon  the  improving  tenant  to  deprive  him 
entirely  of  their  benefit,  the  disposition  of 
the  court  of  equity  has  always  been  to  give 
him  the  benefit  thereof  if  practicable,  and  as 
far  as  consistent  with  the.  equity  of  the 
cotenants,  especially  as  against  the  claim  of 
one  who  subsequently  Oiereto  establishes 
his  right  as  cotenant.  1  Story,  Eq.  S  655," 
The  court  stated  further  that  under  this 
principle  certain  South  Carolina  cases  were 
decided,  modifying  the  general  rule  above 
by  allowing  the  improving  tenant  not  the 
original  cost  of  his  improvements,  but  the 
increased  value  of  the  premises  imparted 
in  consequence  of  aaitf  improvements,  this 
benefit  being  secured  to  him  either  by  as- 
signing the  improved  portion  of  the  prem- 
ises to  him  without  charging  the  improve- 
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the  statute  as  well  as  to  all  claims  accruing 
more  than  two  years  before  action  brought 
by  him,  the  benefit  of  the  statute  must  be 
equally  available  to  tlie  defendant  as  to 
claims  asserted  against  him  by  plaintifT  ac- 
cruing more  tlian  two  years  prior  to  the 
commencement  of  this  action.  The  statute 
of  limitations,  having  commeufcd  to  run  by 
the  repudiation  of  the  eiLlstcnce  of  the  co- 
tenancy by  plaintiff,  affected  the  right  of 
either  party  to  the  action  equally.  Under 
this  view  the  .trial  court  in  this  action 
should  have  found  that  the  right  of  plain- 
tiff to  recover  contrihution  from  defendant 
for  his  proportion  of  items  of  expenditures 
stated  in  the  account,  and  which  were  made 
more  than  two  years  prior  to  the  bringing 
of  this  action,  was  barred  by  the  statute  of 

menta,  or  by  sale  of  the  premises,  tin 
creased   purchase   money  in   consequence  of 
the  improvements  being  allowed  him  in  " 
distribution  of  the  proceeds  of  said  aali 

III.  Taxes. 

A  tenant  in  common  claiming  the  whole 
premises,  who  is  charged  rents  or  r*  '  ' 
value,  mav  offset  taxes  paid.  Mahonc 
Mahoney,  65  III.  406;  Davis  v.  Chapman.  38 
Fed.  42  (Ind-I  (one  claiming  adversely,  but 
not  in  bad  faith);  German  v.  Heath,  130 
Iowa,  52,  116  N.  W.  1051;  McGill  v.  Crom- 
well, 5  Ky.  L.  Bep.  246,  supra.  II.  b  (rents 
less  taxes  paid  on  the  property  as  it  was 
before  he  improved  it)  ;  Sharp  v.  Zeller, 
114  La.  549,  38  So.  440;  Sunter  y.  Sunter, 
supra,  II.  c,  2;  Fenton  v.  Miller,  116  Mieh. 
45,  72  Am.  St.  Rep.  502,  74  N.  W.  384; 
Rtarks  v.  Kirchgraber,  134  Mo.  App.  211,  113 
8.  W.  1149,  cited  in  Willmon  v.  Koyeb; 
Smith  V.  Iklount,  149  Mo.  App.  668,  129  S. 
W.  723  (in  effect);  Davidson  v.  Thompson. 
22  N.  J,  Eq.  83;  Armijo  v.  Neher,  11  X.  M. 
645,  72  Pat.  12;  Scaife  v.  Thomson,  15  S.  C. 
337;  Adams  v.  Bristol,  infra;  Johnson  v. 
Pclot,  24  S.  C.  255,  58  Am.  Rep.  253. 

The  same  aeenis  to  be  understood  in 
Willea  v.  Loomis,  94  App.  Div.  07,  87  N.  V. 
Kupp.  1086,  but  the  case  went  back  for  a 
new  trial. 

The  same  is  true  as  to  an  ousting  tenant, 
Scantlin  v.  Allison,  32  Kan.  376,  4  Pac.  618. 

A  tenant  in  common  who  believed  he 
owned  exclusively,  but  made  no  claim 
against  bis  cotenants  till  about  the  time 
they  bronglit  partition,  on  accounting  for 
reots  received,  will  be  allowed  for  repairs 
and  ta.xes  paid  during  the  time  the  premises 
were  rente<i  or  vacant.  Adams  v.  Bristol, 
196  K.  Y.  510,  89  N.  E.  1095,  affirming  126 
App,  Div,  660,  111  N.  Y.  Supp.  231,  where 
the  court  said;  "While  under  the  circum- 
stances it  is  at  least  doubtful  if  Bristol  is 
not  entitled  to  lie  credited  also  with  the 
taxes  paid  and  the  amount  spent  for  neces- 
sary repairs  while  he  himself  was  in  pos- 
session, .  .  .  nevertheless  I  think,  if 
this  [i.  e.,  the  abovel  conclusion  be  adopted, 
substantial  justice  will  be  done  to  all  the 
L.R.A.1IH6B. 


limitations  invoked  by  defendant.  As  it  is 
unquestioned  that  the  amount  of  expendi- 
tures made  bj  plaintiff  during  this  period 
and  allowed  Hgainst  defendant  amounted  to 
3371,  the  court  should  have  disallowed 
them,  and  erred  in  not  doing  so. 

The  rest  of  t)ie  payments  made  by  plain- 
tiff and  allowed  by  the  court  were  made 
within  two  years  of  the  bringing  of  this  ac- 
tion by  plaintiff,  and  are  not  aff'ectei]  by  the 
statute.  As  to  these,  however,  defendant 
contends  that  plaintiff  should  not  be  al- 
lowed them,  because  they  were  made  by  him 
in  his  own  behalf  while  repudiating  any  in- 
terest of  defendant  as  a  cotenant  in  the 
property,  and  asserting  exclusive  title  in 
himself.  While  undoubtedly  this  was  the 
attitude  of  plaintiff  towards  defendant,  we 

parties,"  The  court  was  also  of  the  opin- 
ion that  rents  and  protitB  were  not  limited 
to  six  years. 

A  tenant  in  common  in  possession,  though 
fraudulently  claiming  the  whole,  who  has 
already  in  a  former  suit  been  charged  with 
rents,  may  have  contribution  for  the  taxes 
paid.  Smith  v.  Mount,  140  Mo.  App.  U68. 
120  S.  W.  723,  where  the  court  said:  "If 
one  tenant  in  common  pays  the  taxes  on  the 
common  estate,  he  is  entitled  to  contribu- 
tion from  his  cotenant  for  an  aliquot  part. 
This  is  true,  too,  notwithstanding  the  fact 
that  the  tenant  who  pays  the  tax  is  a 
wrongdoer,  or  is  asserting  a  title  adverse ; 
for,  though  otherwise  a  wrongdoer,  by  pay- 
ing the  taxes,  he  removes  the  lien  and  pro- 
tects the  interests  of  the  cotenant  as  well 
as  his  own."  The  court  observed  that  the 
wrongdoer  had  already  in  a  former  suit  been 
charged  with  rents,  and  it  was  just  he 
should  be  recompensed  for  the  taxes. 

Where  heirs  of  the  wife  sued  the  husband 
for  recognition  as  joint  owners  of  the  com- 
munity property,  and  for  partition,  he 
claiming  the  whole,  it  was  held  that,  on  be- 
ing ordered  to  account  for  rents,  he  was 
not  estopped  to  claim  disbursements  for 
taxes,  insurance,  and  necessary  repairs,  for, 
admitting  that  he  was  a  possessor  in  bad 
faith  as  to  the  interests  of  the  plaintiffs, 
he  was  entitled  to  necessary  expenses  for 
the  preservation  of  the  property.  Sharp  v. 
Zeller.  114  La.  649,  39  So.  44i). 

In  Victoria  Copper  Min.  Co.  v.  Rich,  113 
C.  C.  A.  238,  193  Fed.  314  (Mich.),  a  case 
where  improvements  were  set  off  against 
waste,  it  was  held  that  one  tenant  in  com- 
mon paying  taxes  on  belief  that  be  owned 
the  whole  property  may  not  have  contri- 
bution if  his  possession  is  such  as  to  bs 
legally  adverse  to  his  cotenant,  as  in  that 
case  he  is  presumed  to  have  received  bene- 
fits equal  to  the  maintenance;  but  he  may 
have  contribution  for  taxes  paid  in  such 
belief  where  bis  posaeasion  was  not  legally 

rse   to   his   cotenant,    and   his   grantee 
set  off  such  taxes  and  interest  against 

imount  of  the  money  judgment  award- 
ed against  him  in  ejectment  in  lieu  of  the 
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do  Dot  think  that  this  affords  sufficient 
cause  for  denying  !iim  contribution.  The 
rule  is  tliat  when  one  tenant  in  common  has 
paid  a  debt  or  obligation  for  the  benefit  of 
tlve  joint  propertj',  or  haa  discharged  a  lien 
or  asaeaauiont  imposed  upon  it  as  a  common 
burden,  he  ia  entitled  as  a  matter  of  rigiit 
to  have  hia  cotcnant,  tvho  has  received  the 
benefit  of  it,  refund  to  him  hia  proportion- 
ate share  of  the  amount  paid.  Aa  a  matter 
of  fact  this  property  was  joint  property 
when  these  taxea  and  other  cliargcs  againat 
it  were  paid  by  plaintiif.  In  proportion  to 
their  interests  all  tenants  in  common  are 
in  duty  liound  to  pay  taxes,  whicli  in  this 
state  are  a  lien  upon  real  property,  and 
their  nonpayment  subjects  the  land  to  sale 
in  aatisfaction  of  them.  Either  of  the  co- 
tenants  may  pay  the  taxes  assessed  againat 


tlie  whole  estate,  and  auch  payment  dis- 
chargee the  lien  imposed  upon  the  common 
interest,  and  no  matter  whether  one  tenant 
paying  it  intended  the  payment  to  be  for 
his  own  benefit  or  not,  aucb  payment  in  fact 
and  in  law  eaaentiaiiy  inures  to  the  benefit 
of  the  other  cotcnanta.  It  dischiirgee  the 
lien  against  the  common  estate  for  the  com- 
mon benefit,  independent  of  any  intention 
of  t)ie  cotenant  paying  it,  and  aa  all  other 
cotenanta  are  entitled  to  the  benefit  of  such 
payment,  it  is  only  right  that  they  shoulil 
refund  to  the  one  making  if  their  propor- 
tion of  the  amount  he  has  paid.  Starka  t. 
Kirchgraber,  134  Mo.  App.  211,  113  S.  W. 
1140.  This  rule  equally  applies  to  expendi- 
tures other  than  taxes  made  for  the  common 
benefit. 

The  court  allowed  the  plaintifT  interest  on 


It  may  be  noted  that  where  all  the  ten- 
ants in  common  had  conceded  the  aoie  own- 
ership of  the  posseaaor,  and  later  recovered 
againat  him  in  partition  an  award  paid  to 
him  by  the  municipality,  and  interest  there- 
on, he  ahould  be  allowed  interest  on  the 
ta.ies  he  paid.  Spencer  v,  Spencer,  148  App. 
Div.  888,  133  N.  V.  Supp.  7. 

The  cases  are  not  agreed  whether  there 
can  be  contribution  for  taxes  paid  by  a 
tenant  in  common  in  possession  claiming 
exclusively,  otherwise  than  aa  a  set-off  to 
renta,  etc. 

In  McClaskev  v.  Barr,  62  Fed.  200 
(Ohio),  aupra,  II.  c,  1,  it  was  held  that  a 
tenant  in  common  claiming  the  whole,  and 
reeiatiDg  partition,  and  thus  having  had 
exclusive  posaession,  would  liave  no  allow- 
ance for  taxea  or  asseasmenta  except  to  ofl- 
act  rents,  which  were  allowed  for  six  years. 

In  O'Hara  v.  Quinn,  20  R.  1.  176,  38  Atl. 
7,  it  was  held  in  partition  that  a  cotenont 
paying  taxes,  auppoaing  himself  to  be  the 
sole  owner,  could  not  have  contribution 
therefor.  The  court  said;  "The  taxes  paid 
by  the  reapondent  Quinn  were  asaesaed  up- 
on the  whole  land  in  suit,  and  againat  him 
alone,  iHith  he  and  the  assessora  supposing 
him  to  be  the  aole  owner.  No  portion  of 
the  ta\ea  were  assessed  against  hia  cotcn- 
■nts  or  against  their  interest  in  the  land, 
and,  BO  far  aa  appears,  no  notice  of  the  as- 
aessnicnt  was  given  to  them.  The  payment 
therefore  by  Quinn  did  not  inure  to  the 
benefit  of  bis  cotcnants.  So  far  as  tliey 
are  concerned,  the  payments  were  for  mon- 
eys which  they  were  under  no  obligation  to 
pay." 

A  tenant  m  common  in  exclusive  posses- 
sion, ignoring  the  title  of  his  cotenant  and 
excluding  him  from  any  participation  in  the  ' 
management  and  control  of  the  property 
will  not  be  allowed  in  partition  contribution 
for  taxes  and  asseaamenta  paid.  Wlatar's 
Appeal,  125  Pa.  526,  11  Am.  St.  Rep.  017, 
IT  Atl.  460.  But  the  court  states  also  that 
the  cotenant  purchased  hia  own  share  after 
the  claims  paid  had  ceased  to  be  liens  and 
without  any  notice  of  such  claims  so  far  as 
appeared. 
L.R.A.191SB. 


See  also  in  a  case  of  fraud,  Sunter  v. 
Sunter,  supra,  II.  c,  2. 

On  the  other  hand,  it  was  held  in  Han- 
rick  V.  Gurley,  93  Tex.  4o8,  64  S.  W.  347, 
55  S.  W.  IIH,  56  S.  W.  330,  that  a  tenant 
who  haa  ousted  his  cotenants  may  on  par- 
tition be  allowed  for  taxea  paid,  even  al- 
though no  claim  ia  made  against  him  for 
use  and  occupation. 

The  same  was  held  where  there  was  a 
repudiation  of  the  cotenancy.     Wiu.uon  v. 

And  where  heirs  deny  the  insufScieut  deed 
of  their  ancestor  to  his  co-owner,  they  will 
not  be  allowed  to  set  up  the  atatutc  of 
limitations  against  the  grantee  in  such  deed. 
who  in  good  faith  has  paid  the  taxes  on  un- 
productive land  for  many  yeara.  Thus, 
where  one  partner  aold  to  the  other  by  an 
inauflicient  instrument,  his  interest  in  un- 
productive land,  and  the  buyer  for  many 
yeara  paid  the  taxes  and  sasessmenta  aup- 
poaing the  whole  waa  hia,  the  heirs  of  the 
seller  will  not  in  partition  Lie  allowed  to 
set  up  the  statute  of  limrtationa  as  to  any 
part  of  the  amount  of  such  taxes  so  paid. 
Wiegel  V.  Mogk,  48  App.  Div.  100,  61  N. 
Y.  Supp.  528. 

It  has  been  held  in  Texas  that  a  co- 
tenant  of  the  remainder  would  be  allowed 
taxes  paid  during  the  life  tenancy,  though 
lis  waa  not  charged  with  rents  for  that 
period.  Thus,  in  Mateer  v.  Jones,  —  Tex. 
Civ,  App.  —  ,  102  S.  W.  734,  it  waa  held  on 
partition,  where  the  defendant  apparently 
denied  the  cotenancy,  that,  beaidca  being  al- 
lowed taxes  and  the  pennanent  value  of 
his  improvements,  and  being  charged  rents, 
he  should  be  allowed  taxes  paid  during  the 
life  of  the  life  tenant,  but  should  not  W 
charged  with  renta  of  that  period,  the  court 
considering  that  the  entire  estate  waa  bene- 
fited and  saved  to  its  owners  by  such  pay- 


IV.  Repaira,  e-xpenaen,  and  gervicet. 

It  is  usual  to  allow  repairs  to  a  tenant 
n  common  in  posaesalon  claiming  the  whole, 
IB  against   renta,  etc.     Davis   v.   Chapman, 
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all  the  expenditures  from  the  date  of  pij- 
meat  of  each  bj  plaintiff.  Ab  wt  hold  that 
psrt  of  these  expenditurcB  are  barred  by  the 
statute  of  limitstiona,  the  question  of  inter- 
est only  applies  to  those  which  we  conclude 
were  properly  allowed.  But  as  to  those  we 
are  satisfied  no  interest  should  have  been 
allowed.  As  a  general  rule  in  cotenancy  ac- 
counting, a  tenant  making  payments  ia  only 
entitled  to  interest  after  a  demand  on  hlfi 
cotenant  for  contribution.  Here,  of  course, 
if  the  defendant  had  offered  payment,  plain- 
tilT  would  have  refused  it,  because  the  ac- 
ceptance would  have  been  in  derogation  of 
Ilia  claim  of  nonexistence  of  the  cotenancy. 
On  the  other  hand,  he  could  not  consistent- 
1j  have  made  demand  while  repudiating  the 
cotenancy,  and  in  fact  he  made  no  demand 
until  this  action  was  brought.     Under  these 

38  Fed.  42  (Ind.) ;  Anderson  v.  Northrop,  44  ■ 
Fla.  472,  33  So.  419;  Adams  v.  Bristol,  106 
N.  Y.  610,  89  N.  E.  10B5,  affirming  126  App. 
Div.  680,  111  N.  Y.  Supp.  231,  Hupra,  III.; 
Scaife  v.  Thomson,  IS  S.  C.  337  (such  re- 
pairs as  were  neceasary  to  preserve  the 
property);  Davidson  v.  Thompson,  22  N.  .7. 
Eq.  83;  McLauphlin  v.  Barnum,  31  Md.  425 
(rental  value  less  such  repairs  as  were 
necessary  to  heep  the  premises  in  their 
former   condition  I . 

But  in  Armijo  v.  N'elier,  11  N.  M.  645,  72 
Pac.  12,  it  was  held  on  partition  that,  while 
a  tenant  in  common  deeming  himself  the  cx- 
rlusive  owner  may  setoff  taxes  paid  against 
rents,  he  may  not  be  allowed  repairs  where 
their  necessity  is  not  shown. 

Insurance. 

There  are  few  cases  on  the  subject  of 
eontrihntion  for  expense  of  insurance  pnid 
b]r  a  tenant  in  common  claiming  exclusive 
ownership. 

In  Sharp  v.  Zeller,  114  La.  541),  38  So. 
440,  supra,  111.  it  was  held  that  expenses  of 
insurance  might  be  credited  ngain.'t  rents. 
See  also  Sunter  v.  Sunter,  supra,  11.  e,  2. 

On  the  other  hand  in  Kenton  v.  Miller, 
IIB  Mich.  45,  72  Am.  St.  Rep.  502,  74  N.  W. 
384,  credit  for  insurance  was  refused,  as  it 
was  not  shown  that  the  insurance  benefited 
the  co-owner.  So.  in  Gilroy  v.  Richards,  26 
Tex.  Civ.  App.  355,  63  S.  W.  664,  it  was 
held  that  "a  joint  owner  who  does  not  rep- 
resent  his  co-owner,  but  holds  the  property 
adversely  to  him,  cannot  legally  insure  the 
entire  property  from  loss  by  fire,  and  charge 
any  part  of  the  insurance  to  his  co-owner 
against  his  consent." 

In  Foster  v.  Weaver,  118  Pa.  42,  4  Am.  St. 
Rep.  573,  12  Atl.  313,  15  Mor.  Min.  Rep. 
651,  where  one  tenant  in  common  of  an  oil 
lease  fraudulently  secured  a  transfer  of  his 
cotenant's  interest,  on  such  transfer  being 
set  aside  it  was  held  that  the  transferee 
most  account  for  the  full  value  of  the  oil 

Eroduced  while  the  transfer  wa»  in  effect, 
,.R.A.1915B. 


circumstances  plaintiff  was  not  entitled  to 
interest  prior  to  the  entry  of  judgment  de- 
termining the  liability  of  defendant  for 
contribution. 

On  the  claim  that  the  court  should  not 
have  charged  the  portion  -jf  the  property  as- 
signed to  defendant  on  partition  with  the 
lien  for  the  payment  of  the  amount  found 
to  be  due  plaintiff  from  defendant;  there 
is  no  merit  in  this  claim.  It  was  an  ap- 
propriate judgment  to  enter  under  the 
pleadings.  In  fact,  it  is  always  appropriate 
to  lio  so  in  partition,  as  the  only  cirrclual 
way  to  secure  a  cotenant  making  advances 
and  obtaining  judgment   therffor. 

The  judgment  and  order  appealed  from 
are  reversed. 


We 


Henaliaw,  J.;   Melvin,  J. 


without  any  deduction  for  the  expense  of 
producing  it.  Compare  Williamson  v.  Jones, 
supra,  11.  c,  1,  "Compensafion  for  improve- 
ments limited  to  offsets,"  and  Ruffner  v. 
Lewis,  supra,  II.  c,  2. 

Services. 
A  tenant  in  common  who  wrongfully  de- 
nies his  cotenants'  right  may  not  have  com- 
pensation for  his  aervices  in  managing  thi 
property  which  are  thus  forced  upon  hie  co 
tenants.  Anderson  v.  Northrop,  44  Fla, 
472,  33  So.  410;  Sharp  v.  Zeller,  114  La. 
640,  38  So.  440  (the  court  observed  that 
the  possessor  had  the  rents  without 
terest);  Uattcrslev  v.  Biasett,  62  N.  J. 
Atl.  88;  llurphy  V.  Murphy,  — 


e  has  been  made  for  services 
common  holding  adversely, 
n  good  faith  that  he  owned 
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lere  one  considered  as  a  tenant 
holding  adversely  had  developed 
H  HHii.  wen  on  the  land,  be  waa  in  equity 
held  entitled  to  compensation  for  his  im- 
provements and  services,  including  the  ex- 
pense of  abortive  attempts  to  find  salt,  and 
was  to  be  charged  rents  and  profits.  Ruff- 
ner v.  Lewis,  7  Leigh,  720,  30  Am.  Dec.  513. 
And  in  Sailer  v.  Sailer,  41  X.  J.  Eq.  308, 
5  Atl.  319,  it  waa  held  that  a  tenant  in 
common  occupying  the  whole,  part  as  resi- 
dence and  part  by  his  lessee,  under  a  belief 
of  right  in  good  faith,  but  on  whom  no  de- 
mand was  made,  will  be  on  partition  com- 
pensated for  his  improvements  and  for  his 
services  for  taking  tare  of  the  property 
( 10  per  cent  on  rents  collected ) ,  and 
ciiarged  rents;  but  as  to  so  much  of  the 
premises  as  he  occupied  as  a  residence,  he 
will  not  be  charged  for  use  and  occupation, 
nor  credited  in  reapect  to  taxes  and  ordi- 
nary repairs. 

V.  Encumbrattcea,   etc. 
It  is  familiar  law  that  a  tenant  in  com- 
mon cannot  have  the   benefit   of  the  pay- 
ment of  an  encumbrance  by  his  cotenant  ^ 
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witliout  reiiiiliuraing  him  pro  tanlo.  There 
seema  to  be  no  reason  why  this  rule  should 
not  fiiHj  apply  to  the  payment  of  an  en- 
cumbrance by  a  tenant  in  common  claiming 
to  be  the  exclusive  owner.  No  effort  has 
been  made  to  collect  the  cases  on  this 
point,  but  a  few  of  them  are  here  citeit. 

Of  course,  in  a  particular  case  compensa- 
tion might  be  refused  for  the  expense  of 
the  purchase  of  a  tax  title,  on  tile  ground 
that  a  tenant  in  possession  ought  to  pay 
the   taxes. 


'will  on  partition  b«  allowed  compensation 
for  a  lien  on  the  property  paid  off  by  him. 
Hippe  V.  Badger,  125  Iowa,  725,  108  Am. 
St.  Rep.  336,  101   N.  W.  642,  where,  how- 

disaclBor  at  the  time  he  paid  oS  the  lien. 

So,  in  partition  a  tenant  in  common  who 
has  repudiated  the  cotenancy  will  be  al- 
lowed payment  of  encumbrances.  Duke  v. 
Keed,  04  Tex.  705. 

A  tenant  who  has  ousted  his  cotenanU 
will  on  partition  be  allowed  "court  costs  in- 
curred in  the  defense  and  protection  of  the 
common  title,  if  the  proceedings  were 
necessary,  and  operated  to  the  bencGt  of 
the  estate  in  which  the  parties  are  jointlv 
iiilcrcBted."  Hanrick  v.  Gurley,  03  Tex. 
4J8.  54  S.  W,  347. 

See  also  Wii.Liion  v.  Koter. 

So.  on  ejectment  against  the  possessor 
by  hie  cotenant,  the  coals  of  ejectment  by 
hucli  possessor  against  strangers  should  be 
allowed.    Gregg   v.   Patterson,   9   Watts   & 

a.  ii»7. 

Where  a  purchaser  in  partition  did  not 
get  a  perfect  title,  owing  to  an  outstanding 
part  owner  who  was  not  a  party,  it  waa 
.held  in  a  subsequent  partition  between 
them  that  such  outstanding  party  should  be 
charged  with  his  proportion  of  a  judgment 
paid  off  with  the  proceeds  of  the  aale  in  the 
first  partition  suit.  Parkhill  v.  Doggett, 
142  Iowa,  534,  119  N.  W.  689. 

In  Hanrick  v.  Gurley,  supra,  the  court 
said:  "The  objection  urged  is  simply  that. 
by  his  ouster  of  bis  cotenants,  he  has  pre- 
cluded iiimself  from  claiming  contribution 
from  them.  We  think  this  contention  can- 
not be  maintained.  The  court,  in  determin- 
ing the  rights  of  the  parties,  will  adjust 
them  upon  the  proper  basis,  ft  will  deny 
to  the  ousting  cotenant  his  claim  to  the 
exclusive  ownership  of  the  property,  but 
will  enforce  bis  true  rights  with  respect  to 
it;  and,  if  he  has  discharged  burdens  which 
rested  alike  on  the  whole  estate,  it  will  re- 
quire his  cotenants,  when  they  seek  par- 
tition and  settlement  with  him,  to  bear 
their  just  proportion  of  such  burdens,  re- 
quiring him,  at  the  same  time,  to  account 
for  any  benefits  in  excess  of  his  just  share, 
which  he  has  received  from  the  estate. 
Many  of  the  reported  caaes  in  which  this 
principle  of  contribution  has  been  applied 
grew  out  ot  the  efforts  of  an  heir  to  ac- 
quire a  title  himself  adverse  to  that  of  his 
coheirs,  and,  by  force  of  it.  to  exclude  them. 
Such  efforts  have  uniformly  met  with  de- 
feat, but  at  the  same  time  the  cotenants 
L.R.A.19I5B. 


seeking  to  share  in  the  estate  have  ae  uni- 
formly been  required  to  reimburse  him  so 
far  as  he  had  borne  for  their  benefit  more 
than  his  portion  of  the  burdens.'' 

See  also  Stewart  v.  Stewart,  90  Wis.  516. 
48  Am,  St.  Rep.  049,  63  K.  W.  886,  infra, 
VI, 

VI.  Canea  arising  under  glatuten. 

Betterment  acts. 

The  reader  will  understand  that  no  at- 
tempt is  mode  here  to  deal  with  the  general 
question  of  the  relation  of  the  betterment 
acts  to  improvements  by  tenants  in  com- 
mon, but  simply  to  refer  to  those  casea 
where  the  court  discusses  the  effect  of  such 
acta  upon  an  improver  holding  adversely,  or 
supposing  that  he  had  a  good  title. 

If  B  tenant  in  common  has  improved  the 
land  in  good  faith,  under  the  belief  that  he 
was  the  sole  owner,  he  ia,  when  sued  in 
ejectment,  entitled  to  the  benefit  of  the 
betterment  act,  and  constructive  notice  of 
title,  such  as  is  implied  from  the  registry 
of  the  plaintiff's  deed,  will  not  preclude  the 
occupant  from  such  benefit.  Shepherd  v. 
Jernigan,  51  Ark.  275,  14  Am.  St.  Rep.  50, 
10  S.  W.  765. 

In  Jacobs  v.  Bush,  17  S.  C.  SB4,  supra,  II, 
c,  1.  the  court,  in  following  the  rule  of 
Scaife  v.  Thomson,  supra,  II,  c,  1,  observed 
that  the  case  waa  also  within  the  better- 
ment act!  but  it  was  stated  in  the  obscure 
case  of  MeGee  v.  Hall,  28  S.  C.  662,  6  S.  E. 
566,  that  the  betterment  act  did  not  apply 
to  a  tenant  in  common  who  claimed  to  own 
all   under   i 


e  should,  under 
,  be  eompen- 


A   tenant   i 
faith  that  he 

the  statute,  on  actual  partiti 
sated  for  his  improvements,— to  ue  neron 
to  him  if  possible, — and  should  be  charged 
use  and  occupation  exclusive  of  the  im- 
provements. Thompson  v.  Joues,  77  Tex. 
626,  14  S.  W.  Z22,  where  the  court  said; 
"The  equity  of  a  defendant  who  improves 
real  estate  believing  he  owns  the  whole. 
when  he  owns  only  an  undivided  interest, 
is  certainly  as  great  as  that  of  one  who 
thinks  he  owns  the  whole  when  in  fact  he 
has  no  title  whatever." 

The  betterment  statute  gives  a  tenant 
in  common,  after  a  recovery  against  him  by 
bis  cotenant  of  an  undivided  interest,  the 
right  to  compensation  for  valuable  improve- 
ments made  in  good  faith  upon  the  com- 
mon estate.  Ph(£nix  Lead  Min.  &  Smelt- 
ing Co.  V.  Sydnor,  39  Wis.  BOO   (o6i(er). 

Probably  it  waa  on  this  theory  that  it 
was  held  in  Stewart  v.  Stewart,  90  Wis. 
516,  48  Am.  St.  Rep.  949,  63  N,  W.  886,  that 
a  tenant  in  common  in  possession  in  good 
faith,  supposing  he  owna  the  whole,  will  be. 
on  ejectment  by  his  cotenant,  reimbursed 
for  his  share  of  the  payment  of  a  mortgage. 
and  of  taxes  with  interest,  and  for  bis 
share  of  the  value  of  repaira  or  improve- 
ments, less  his  share  of  the  rental  value. 

See  also  in  this  connection,  Sunter  v. 
Sunter,  supra,  IL  c,  2. 
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ProbBbly  the  court  was  referring  to  tha 
betterment  act  in  Curtis  v.  Fowler,  89  Mich. 
«efl,  33  N.  W.  804,  wbere  it  was  held  that 
a  tenant  in  eoinmon  of  the  remaindpi,  who 
was  si 90  grantee  of  the  tenant  for  life, 
would  not  be  allowed  compensation  for  im- 
provements made  by  iiira  during  the  life  of 
the  tenant  for  life,  the  statute  as  to  im- 
provements not  applying  to  such  a  case. 

See  also  in  this  connection,  Jaclison  ex 
dem.  I'an  Doisberg  v.  Bradt,  2  Caines,  303, 
aupra,  II.  c,  3. 


Other  statutes. 

In  some  cases  the  statutes  provide  that 
in  partition  the  value  of  improvements 
shall  be  taken  into  consideration  and  as- 
signaients  made  in  conformity  thereto.  See 
Alien  V.  Hall,  50  Me.  253. 

It  seems  to  be  suggested  in  Maraliall  v. 
Crehore.  13  Met.  482,  that  a  tenant  in  com- 
mon who  entered  under  a  title  supposed  to 
be  good  as  to  the  entire  premises  might 
not  on  partition  have  the  benefit  of  his 
impi-ovements,  but  a  note  to  the  case  states 
that  by  statute  of  1830,  the  respondent  in 

Sartition  shail  be  entitled  to  eom  pen  sat  ion 
Dr  the  value  of  any  improvements.  In 
Chandler  v.  Simmons,  105  Mass.  412,  it  was 
held  that  the  statute  as  to  rents  and  dam- 
ages, and  also  as  to  improveinents,  in  par- 
tition, did  not  apply  wlieo  the  respondent 
did  not  deny  the  right  and  title  of  the  pe- 
titioner to  any  part  of  the  premises  claimed 
by  him,  the  statute  providing  for  improve- 
ments and  rents,  etc.,  where  "it  appears  by 
the  pleadings  that  the  defendant  or  re- 
spondent denies  the  right  and  title  of  the 
plaint! IT  or  petitioner  to  any  part  of  the 
premises,  and  claims  the  same  as  his  own 
estate  iu  fee,  and  it  is  proved  that  the  de- 
fendant or  respondent  held  the  same  under 
a  title  which  he  believed  to  be  good."  Fol- 
lowed in  A  Id  rich  v.  Husband,  131  Mass. 
480,  —  the  court  observing  that  it  did  not 
decide  whether  a  bill  in  equity  would  afTord 

VII.  Limitationa. 

Ordinarily,  where  rents  and  profits  are 
•et  up  against  improvements,  made  by  one 
claiming  exclusively,  the  improver  may  not 
interpose  the  statute  of  limitations. 

Thus,  where  in  partition  a  tenant  in  com- 
mon who  has  held  adversely,  and  had  resis- 
ted ejectment  commenced  before  the  im- 
provements were  made,  asks  compensation 
for  betterments  and  improvements  made 
during  the  entire  period,  he  cannot  inter- 
pose the  statute  of  limitations  against  rent- 
al value  during  anv  of  such  period,  Fenton 
V.  Miller,  116  Mich.  45,  72  Am.  St.  Hep. 
e02,  74  N.  W.  384. 

So.  in  Vaughan  v.  Langford,  81  S.  C,  282, 
128  Am.  St.  Rep.  912,  62  S.  E.  318,  16  Ann. 
Cas.  01,  supra,  11.  c,  I,  while  the  point  was 
not  involved  in  the  decision,  the  court  con- 
sidered that  the  statute  of  limitations 
would  not  apply  in  charging  rents  against 
betterments,  as  betterments  were  consid- 
L.H.A.1815B. 


ered  as  paid  pro  lanto  by  the  rents  as  they 

So,  in  Tongue  v.  Nutwell,  31  Md.  302,  the 
plaintiff,  who  had  already  recovered  in 
ejectment  a  moiety  of  the  premises,  sued 
for  trespass  and  mesne  profits,  and  it  is 
suggested  by  the  report  that  the  defend- 
ant occupied  in  belief  that  be  owned  the 
whole.  The  court,  while  holding  that  the 
statute  did  not  permit  a  recovery  for 
mesne  profits  for  more  than  three  years, 
held  that  the  defendant,  having  claimed  an 
allowance  for  an  improvement  against  the 
rents  and  profits,  must  allow  in  reduction 
of  it  the  mesne  profits  during  his  occupa- 
tion, including  a  period  of  more  than  three 

In  Hanrick  v.  Gurley,  93  Tex.  458,  54 
S.  W.  347,  it  was  held  that,  in  partition, 
claims  by  one  who  had  ousted  his  coten- 
ants,  for  court  costs  incurred  in  defense  of 
the  title  and  for  taxes,  would  be  allowed 
without  reference  to  the  statute  of  limita- 
tions. "His  right  is  to  have  the  property 
BO  divided  or  sold  as  to  maiie  the  others, 
while  sharing  equally  in  the  benefits  of  the 
estate,  share  equally  in  the  necessary  eii- 
pensea  incident  to  it.  To  such  a  claim, 
when  thus  asserted,  the  statute  of  limita- 
tions has,  in  our  opinion,  no  application, 
because  it  is  an  incident  to  partition,  and 
to  an  action  for  partition  the  statute  does 
not  apply."  There  was  here  no  claim  for 
use  and  occupation. 

It  will  be  observed  that  the  contrary  ia 
held  in  WiLUiON  V.  KoKEB.  While  it  may 
be  argued  that  a  disseisor's  claim  for  taxes 
should  be  subject  to  the  statute  of  limita- 
tions, the  claims  for  payment  of  assess- 
ments and  for  expenses  of  defending  the 
title  against  a  third  person  are  not  far 
removed  in  nature  from  a  claim  for  the 
discharge  of  a  mortgage  on  the  Common 
property,  and  there  seems  to  be  no  reason 
why  the  statute  of  limitations  should  bar 
the  reimbursement  of  a  tenant  in  common 
for  the  payment  of  such  a  mortgage. 

It  was  held  in  Starks  v.  Kirhgraber,  134 
Mo.  App,  211,  113  S.  W.  1140,  cited  in 
WiLLMON  V.  KOTEB,  upon  an  action  by  one 
cotenant  against  another  who  had  ousted 
him.  for  an  accounting  of  rents  and  profits, 
thnt  the  defendant  may  setoff  the  taxes, 
and  each  party  may  plead  the  statute  of 
limitations  as  to  items  barred  by  it. 

Vltl.  MlKcellaneous. 

Where  an  agent  was  attempting  to  get 
all  the  land  for  himself,  his  principals,  if 
they  recover  the  part  of  it  owned  by  them 
on  the  theory  that  he  was  their  agent,  must 
allow  him  on  partition  his  improvements 
either  by  allotting  them  to  his  share  or 
otherwise.  Drennen  v.  Walker,  21  Ark. 
539. 

In  Baker  v.  Whiting,  3  Sumn.  475.  Fed. 
Cas.  No.  787,  a  tenant  in  common,  who  was 
also  an  agent  of  his  cotenanta,  buying  in  a 
tax  title  and  claiming  under  it,  was  ordered 
to  convey  to  his  cotenanta  according  to 
their   interest   after   being   satisfied   of  all 
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hi*  juft  claims  for  taxes,  for  purcbase 
money  at  the  tax  8«le,  for  expenditures  and 
improvements  on  the  land,  and  also  for  hia 
senices  as  agent,  deducting  his  receipts  for 
stum  page  or  otherwise. 

It  may  be  noted  that  in  Tyner  t.  Pen- 
ner,  4  Lea,  4SS,  it  does  not  appear  thai 
there  was  any  actual  or  constructive  denial 
of  the  claims  of  the  other  tenants,  or  that 
the  suceeaaor  supposed  he  owned  the  whole. 

It  may  be  noted  that  in  Texas  it  is  held 
that  where  tenants  in  common  have  not 
Kcquired  the  property  "by  the  same  in- 
atrument  or  act  of  the  parties  or  of  the 
law,"  one  tenant  may  acquire  a  good  title 
to  the  whole  by  the  purchase  of  an  out- 
standing title  to  the  whole  (Nidny  v.  Coch- 
ran, 42  Tex.  Civ.  App.  292,  S3  S.  W,  1027} 
or  by  purchase  at  foreclosure  of  an  en- 
cumbrance against  the  whale  (Fielding  v. 
White,  —  Tex.  Civ.  App.  — .  32  S.  W. 
1064,  citing  Texas  authorities).  In  Niday 
V.  Cochran,  supra,  the  court  said;  "In  this 
state  the  general  rule  is  subject  to  a  funda- 
mental modification,  which,  though  appar- 
ently against  the  weight  of  outside  authori- 
ty, Beems.  nevertheless,  to  be  firmly 
established.  It  is  in  regard  to  the  facts  out 
of  which  this  mutual  obligation  may  grow. 
It  is  the  rule  in  this  state  that  the  mutual 
obligation  arises  only  where  the  parties 
have  acquired  the  property  by  the  same 
instrument  or  act  of  the  parties  or  of  the 
law.  Fielding  v.  White,  supra,  and  au- 
thorities cited.  Or  else  when  there  in  fact 
exists  between  the  cotenants  the  relation 
of  mutual  trust  and  confidence." 


STATE  OF  WASHINGTON  EX  REL.  H. 
O.  FISHBACK,  Insurance  Commissioner, 
Bespt., 


(_  vVash.  - 


,  143  Pac.  878.) 


-  burial  ccrliftcates, 

].  The     business    of    selling     certiflcates 
guarantying   burial    to    the   holders   is    in- 
surance,   and    one   attempting 
it  must  comply  with  the 
Stntute  —  ronieinporaneoni 


2.  The  assumption  for  two  years  by  the 
insurance  commissioner,  that  the  buainesis 
of  issuing  certiDcates  guarantying  burial  is 
not  within  the  insurance  laws  of  the  state, 
will  not,  it  the  statute  is  plain,  prevent  the 


Nott^.  —  As  to  what  constitutes 
see  note  to  Physicians'  Defense  Co.  v.  Coop- 
er,  47    L.R.A.(X.S.)    280.   and    later    case 
King  V.  Atlantic  Coast  Line  R.  Co.  48  L.R.A. 
(N..S.)  4.50. 
I..R.A.1015B, 


stopping  o 
ply  with  t 


, ,         of  the  business  for  failure  to  com- 
ply with  the  insurance  laws,  on  the  theory 
of  contemporaneous  conatructian. 
Estoppel  —  or  n(at«  —  act  of  offlcers. 

3.  An  insurance  commissioner  cannot,  by 
deciding  that  the  business  of  issuing  cer- 
tificates guarantying  burial  Is  not  insur- 
ance, estop  the  state  from  enforcing  the  in- 
surance laws  against  one  attempting  to 
issue  them. 

Corpora  tiOQ  —  dlssolatlou  —  legltimBte 

4.  That  a  corporation  which  has  been  is- 
suing certificates  guarantying  burial  also 
has  authority  -to  transact  other  legitimate 
business  will  not  prevent  the  courts  requir- 
ing its  liquidation,  if  it  has  not  attempted 
to  transact  such  business,  and  has  no  ku- 
thority  to  issue  such  certificates,  and  the 
liquidation  of  the  burial  certificates  is  oec- 
essary  to  protect  holdcra. 
Cor|>oration  —  forfeiture  of  charier  — 

1 1  legal  bnslnese. 

5.  Tile  charter  of  a  corporation  which 
has  undertaiicn  illegally  to  issue  certificates 
guarantying  burial  may  be  forfeited,  al- 
though it  has  authority  to  transact  legiti- 
mate business,  since  the  transaction  of  the 
illegal  business  may  result  in  injury  to  the 

(October  20,  1914.) 

APPE.iL  by  defendant  from  a  judgment 
of  the  Superior  Court  tor  Pierce 
County  in  plain  tiff's  favor  in  an  action 
brought  to  enjoin  defendant  from  further 
prosecution  of  its  business,  to  have  its 
corporate  affairs  wound  up,  and  its  corpo- 
rate charter  forfeited.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  Mills  Day  for  appellant. 

Mr.  L.  L.  Thompson,  with  Messrs.  W. 
V.  Tanner,  Attorney  General,  and  John 
H.  Wilson,  Assistant  Attorney  General, 
for  respondent; 

Defendant  is  doing  an  insurance  husinesa. 

State  ex  rel.  Coleman  v.  Wichita  Mut. 
Burial  Asao.  73  Kan.  179,  84  Pac.  757; 
SUte  v.  Willett,  171  Ind.  290.  23  L.R.A. 
(N.S.)  1B7,  89  N.  E.  08;  Bobbins  v.  Hen- 
neasey,  86  Ohio  St.  181,  09  N.  E.  319; 
Physicians'  Defense  Co.  v.  O'Brien,  100 
Minn.  4&0,  111  N.  W.  396;  Physicians'  De- 
fense Co.  v.  Cooper,  188  Fed.  832,  47  L.R.A, 
(N.S.)  2!)0,  118  C.  C.  A.  50,  199  Fed,  576: 
Statj  V.  Ilogan,  8  N.  D.  301,  45  L.R.A.  16H. 
73  Am.  St.  Rep,  759,  78  X,  W.  1051;  Claflin 
V.  United  States  Credit  System  Co.  16.'> 
^U^s.  501.  52  .4m.  St.  Rep.  528,  43  N.  E. 
293;  Shakman  v.  United  States  Credit  Sys- 
tem Co.  02  Wis,  366,  32  L.R.A.  383,  53  Am. 
.St.  Rep.  020,  66  K,  W.  528, 

The  state  is  not  estopped  from  mnintati)' 
ing  the  action. 

State  ex  rel.  Tanner  t.  Northwestern  In- 
vest, Co.  70  Wash.  381,  126  Pac.  895 ;  Em- 
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ployera'  Liability  Aesur.  Co.  v.  Commission- 
er of  InBuran<!«,  04  Mich.  614,  31  X.  \V.  M2; 
Tru-elera'  Ina.  Co.  v.  Fricke,  94  Wis.  258, 
6S  N.  Vf.  958;  State  ex  re).  Fidelity  Jt  C. 
Co.  T.  Fricke,  102  Wis.  107,  77  N.  W.  732, 
78  N.  W.  4S5, 

A  corporation  may  incur  a  forfeiture  of 
its  francbiseB  by  the  doing  of  an  illegal  act. 

Morawetz,  Priv,  Corp.  2d  ed.  g  1024;  5 
Thomp.  Corp,  2d  ed.  g  6324. 

Fallerton,  J.,  delivered  the  opinion  of 
the  court; 

Tbis  is  an  action  brought  on  the  relatlou 
of  the  state  insurance  commiBBioner  against 
the  appellant,  to  enjoin  it  from  the  further 
prosecution  of  the  business  conducted  by  it, 
to  have  its  corporate  affairs  wound  up,  and 
its  corporate  charter  forfeited.  The  com- 
plaint of  the  commissioner  is  based  on  the 
ground  tliat  the  business  of  the  appellant, 
Hs  conducted,  is  in  violation  of  the  insur- 
ance laws  of  the  state.  To  the  complaint 
the  appellant  made  answer,  whereupon  the 
commissioner  moved  for  judgment  on  the 
pleadings.  This  motion  the  trial  court 
granted,  rendering  judgment  in  accordance 
with  the  prayer  of  the  complaint. 

The  record  discloses  the  following  facts: 
The  appellant  is  a  corporation  organized 
under  the  laws  of  this  state,  having  its  of- 
fices and  principal  place  of  business  at  the 
city  of  Tacoma.  It  objects  and  purposes,  as 
set  forth  in  its  articles  of  incorporation,  are 
the  following:  "The  object  and  purpose  of 
this  corporation  shall  be  the  manufactur- 
ing. Belling,  and  disposing  of  burial  caskets, 
doing  a  general  undertaking  business,  or 
contracting  for  doing  the  same,  purchasing, 
selling,  and  disposing  of  all  articles,  ma- 
terials, and  every  tiling  necessary  for  em- 
balming and  preparing  the  dead  for  burial ; 
owning,  controlling,  leasing  hacks,  hearses, 
and  all  other  necessary  xehicies  for  the 
proper  transporting  of  the  dead,  and  eon- 
ducting  funerals,  in  any  city,  town,  or  state 
in  the  United  States;  to  own,  purchase,  sell, 
trade  for,  and  control  or  lease  cemeteries, 
burying  grounds,  tombs,  mausoleums,  lots, 
or  tracts  of  ground  for  burying  the  dead; 
to  issue,  sell,  and  dispose  of  hy  barter, 
trade,  or  transfer,  certifieates  guarantying 
to  the  holder  tliereof  a  decent  and  respect- 
able burial,  interment,  or  cremation,  at  the 
time  of  his  death;  to  sell  and  transfer  said 
certificates,  and  exchange  the  same  for 
stocks,  bonds,  or  any  valuable  consideration, 
of  not  less  than  the  beneflts  guaranteed 
therein;  to  purchase,  lease,  trade  for,  and 
sell  lands,  factory  sites,  and  locations  for 
the  purpose  of  erecting  and  maintaining 
factories,  offices,  agencies,  and  places  of 
business,  for  the  purpose  of  manufacturing 
of  all  and  every  article  known  to  the  under- 
L.B.A.iei6B.  t 


taking  business  and  disposing  of  the  same: 
to  employ  agents,  establish  agencies  for  tlii; 
purpose  of  disposing  of  any  and  all  goods, 
articles,  and  things  manufactured  by  this 
company,  and  to  dispose  of  and  sell  its 
ccrtiScates  of  funeral  beneflts;  to  do  any 
and  all  things  necessary  to  perpetuate, 
carry  out,  and  fulfil  the  objects  and  pur- 
pose of  this  corporation;  and  to  issue  its 
bonds  or  notes  in  payment  for  any  property 
purchased,  and  redeem  the  same  at  the  will 
of  the  corporation." 

The  appellant  has  not,  in  so  far  as  the 
pleadings  disclose,  engaged  in  the  general 
undertaking  business,  nor  has  it  engaged  in 
the  manufacture  or  sale  of  general  burial 
supplies,  or  acquired  any  of  the  named  fa- 
cilities therefor.  Its  business  is  confined 
solely  to  the  sale  of  the  certificates  named 
in  its  articles,  and  the  performance, 
through  the  agency  of  others,  of  the  obliga- 
tions assumed  thereby.  These  certificates 
are  in  two  forms.  In  the  one  the  corpo- 
ration agrees,  on  the  death  of  the  holder, 
"to  take  charge  of  the  burial  of  said  holder, 
and  provide  the  necessary  furnishing  and 
materials  therefor  to  the  value  of  one  hun- 
dred ($100)  dollars,  as  follows:  One  black 
broadcloth,  white  or  colored  plush  casket; 
one  outside  box  for  casket;  one  hearse  two 
carriages;  one  burial  robe;  necessary  em- 
ices  of  funeral  director."  The  other  is 
similar  in  form,  with  the  exception  that  it 
does  not  name  the  value  of  the  furnishings, 
and  provides  that  the  corporation  will  take 
charge  of  the  funeral  of  the  holder  "on  the 
surrender  of  tbis  receipt,"  and  will  furnish 
the  hearse  and  two  carriages  in  places  only 
where  they  are  obtainable.  Sales  of  the 
certificates  are  made  through  the  agency  of 
solicitors  on  the  instalment  plan.  An  ap- 
plicant is  required  to  sign  a  written  appli- 
cation according  to  •  form  provided  by  the 
corporation.  In  this  form  is  given  a  some- 
what minute  description  of  the  applicant, 
his  age,  date  and  cause  of  his  last  illness, 
and  his  present  condition  of  health,  which 
the  applicant  warrants  and  declares  to  be 
true.  His  application  is  subject  to  the  ap- 
proral  of  the  corporation.  If  approved,  and 
the  first  instalment  is  paid,  the  applicant  is 
given  a  "contract  ...  as  binding  on 
the  company  as  the  certificate,  provided 
payments  are  made  according  to  contract." 
When  the  instalments  are  fully  paid,  the 
contract  is  taken  up,  and  one  or  the  other 
of  the  certificates  before  mentioned  is  is' 
su.  I  him.  The  cost  of  a  certificate  is  not 
shown,  although  it  is  alleged  that  the  sum 
collected  in  each  ease  is  a  certain  fixed  sum. 
It  further  appears  that,  on  the  organism- 
tion  of  the  corporation,  the  president  there- 
of consulted  with  the  then  ina 
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miesioneT  concerning  the  busineaa  in  wbiirh  |  they  please.  It  is  certain  tbat  man;  of 
the  corporation  intended  to  engage,  and  was  '  these  certiftcatea  will  not  be  ripe  for  re- 
advised  by  him  that  ita  businesa  would  not .  demption  for  a  number  of  years,  and  it  is 
be  in  violation  of  tlie  state  insurance  laws;  reasonably  certain  that  some  of  them  will 
and  that  the  corporation  did  not  then  com-  ,  survive  the  life  of  the  corporatiou  itself. 
ply,  and  has  Dot  since  complied,  with  BUch  If,  therefore,  the  company  uere  permitted 
laws.  I  to    continue    the    business,  and  all  or  any 

The  appellant,  in  support  of  its  appeal,  considerable  proportion  of  these  certiScatea 
makes  two  principal  contentions;  First,  i  were  ever  redeemed,  it  will  be  a  consum- 
that  the  business  in  which  it  is  engaged  ia  mation  unique  in  human  experience, 
not  an  insurance  business;  and,  second,  if  |  That  contracts  of  the  nature  of  the  con- 
it  be  so  found,  the  state  is  estopped,  by  the  '  tract  here  in  question  are  insurance  con- 
acts  of  its  former  insurance  commissioner,  tracts,  and  subject  to  control  under  the  in- 
from  now  questioning  the  appellant's  riglit  aurance  statutes,  is  the  general  trend  of  au- 
to engage  in   the  businoss.  |  thority.       In     State    ex.    rel.     Coleman     v. 


Wichita  Mut.  Burial  Asso.  73  Kan,  179 
Fac.  T5T,  the  organization  in  question  was 
one  ostensibly  to  secure  to  the  members 
thereof  a  decent  burial.  The  es^penses  were 
defrayed  by  assessments  levied  upon  the 
members.     Two  claaseB  of  certificates  v 


y  the  first  contention,  we  think  the 
business  is  clearly  insurance.  The  contract  '. 
evidenced  by  the  certificate  has  all  of  the 
elements  of  a  life  insurance  contract.  It  is 
an  agreement  to  perform  a  service  which  i 
can  become  obligatory  only  on  the  death  of  i 
the  certificate  holder.  While  no  beneficiary  issued,  one  entitling  members  to  a  funeral 
of  the  promise  is  named,  in  reality  one  worth  $100,  and  the  other  a  funeral  worth. 
exists,  and  may  he  ascertained  with  as  JuO,  accordingly  as  they  paid  tlic  greater  or 
much  certainty  aa  if  directly  and  speciUcal-  lesser  assessment.  It  was  organized  by  an 
ly  named.  It  is  the  person  who  would  undertaker,  through  whom  alone  burials 
otherwise  he  <^ligated  to  pay  tlie  expenses  could  be  liad.  The  court  held  tlie  associa' 
of  tlie  burial.  This  may  he  the  heir  of  tion  an  insurance  company  and  subject  to 
estate  of  the  decedent,  liis  relativea,  or  tlie  the  insurance  laws  of  the  state.  Passing 
state;  hut,  whoever  such  person  may  be,  he  ;  upon  the  question,  the  court  aaid:  ''We 
is  relieved  of  his  obligation  to  the  extent  of .  conclude  from  the  foregoing  facts  that  the 
the  value  of  the  service  agreed  to  be  per'  business  designed  to  be  transacted  under 
formed  by  the  terms  of  the  certificate. .  the  plan  of  the  Wichita  Mulual  Burial  Ag- 
There  is  therefore  a  promise  by  one  person  sociation  is  plain,  ordinary  insurance. 
to  perform  a  valuable  service  on  the  death  Membership  in  this  association  insures  to 
of  another,  a  valuable  consideration  paid  each  member  above  ten  years  of  age  that 
for  the  promise,  and  a  person  to  whom  the  which  is  equivalent  to  $100  cash,  payable 
benefit  of  the  promise  will  inure.  Had  tlie  at  the  death  of  such  member  to  whomao- 
ordinary  insurance  nomenclature  been  used  ever  would  otherwise  defray  the  burial  ex- 
to  designate  the  person  making  the  promise,  penses  of  such  decedent.  If  the  certificate 
the  person  to  whom  the  promise  is  made, '  of  membership  issued  by  this  burial  associa- 
the  person  who  will  receive  the  benefit  of  the  tion  be  designated  a  'policy,'  the  assessment 
promise,  and  the  consideration  paid  fur  a  'premium,'  and  those  who  are  relieved 
the  promise,  no  one  would  question  that  it  from  paying  the  funeral  expenses  of  the  de- 
wos  an  insurance  contract.  But  a  contract  ceased  member  'beneficiaries,'  this  associa- 
is  to  be  determined  from  its  nature  and  tion,  both  in  general  plan  and  phraseology, 
effect,  not  by  the  terminology  used  to  j  would  be  a  substantial  duplicate  of  the  ordi- 
characteriKe  it.  Here  there  is  an  "insurer,"  l  nary  mutual  insurance  company.  The  fact 
an  "insured,"  a  "premium,"  and  a  "bene-  that  nu  benellciary  is  specifically  named 
flciary,"  and  we  think  tbe  contract  nothing  !  deserves  little  consideration,  since  in  reality 
else  than  a  plain,  ordinary  iDSurance  con- 1  one  exists,  and  may  be  ascertained  witli  aa 
tract.  I  much  certainty  as  if  directly  and  speciHcal- 

Again,  the  contract  is  not  one  that  the  !  ly  mentioned.  Whoever  would  otherwise 
courts  will  strain  the  laws  to  uphold.  It  pay  the  burial  expenses  of  the  deceased 
is  freighted  with  the  greatest  posaibilitiee  member  is,  by  being  relieved  of  that  burden, 
for  fraud.  Since  the  corporation  was  as  directly  benefited  to  the  amount  of  such 
organized  under  the  general  incorporation  expenses  as  if  the  cash  were  paid  im- 
laws,  it  could  enter  upon  its  business  when  mediately  to  such  person.  If  the  deceased 
its  capital  stock  was  all  subscribed.  It  is  member  leave  an  estate,  the  wliote  thereof, 
not  required  to  have  or  keep  any  paid.up  undiminished  by  the  burial  expenses,  which 
capital.  Its  duration  is  limited  to  fifty  would  otherwise  be  paid  therefrom,  will  b« 
years.  The  ofScera  of  the  corporation  may  ,  received  by  his  heirs.  If  he  leave  no  e.tate, 
handle  and  dispose  of  the  funds  received  in  ■  then  his  immediate  relatives  and  fr'euds, 
payment  of  the  certlAcates  in  any  manner  '  who  would  otherwise  have  to  furnish  the 
L.R.A.1915B. 
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i  of  bis  burial,  will  be  benefited  b; 
being  relieved  of  that  burden." 

To  the  same  effect  ia  the  cose  of  State 
Willett.  171  Ind.  290,  23  L..R.A.  (X.S.I  IE 
88  N.  E.  68,  in  which  the  court  uaed  the 
following  language;  "The  contract  was  is- 
aued  by  an  aasociation  whose  declared  ob. 
ject  was  to  secure  or  make  certain,  by  a 
aygtem  of  mutual  contribution,  to  each 
member  of  the  aaaociatiou,  at  death,  the 
flpecillc  benefit  of  $75  for  application  t( 
burial  service.  This  was  indemnity  ol 
curity,  that,  at  the  cessation  of  the  life  of 
the  member,  a  certain  sum  of  money  would 
be  payable  by  the  association  for  his  burial, 
whether  the  deceased  had  paid  one  aaseES- 
raent  or  a  thousand.  The  controlling  elc' 
mentB  of  the  contract,  as  interpreted  by  the 
by-laws,  are  in  all  material  respects  similar 
to  thoee  of  an  ordinary  mutual  life  insur- 
ance company.  .  .  .  It  is  simply  a  busi- 
ness enterprise  in  which  the  contract  liold- 
er  is  promised  a  definite  thing  in  considera- 
tion of  his  performance  of  a  definite  under- 
taking on  his  part.  The  contract  is  deter- 
minable by  the  cessation  of  a  human  life, 
and  belongs  to  that  extended  class  of  agree- 
ments dependent  upon  such  contingenfy,  and 
commonly  l<nown  as  life  insurance." 

For  cases  analogoua  to  the  general  prin- 
ciple, see  Robbins  v.  Hennessey,  86  Ohio  St. 
181,  99  N.  £.  319;  Physicians'  Defense  Co. 
V.  O'Brien,  100  Minn.  490,  111  K.  W.  306; 
Physicians'  Defense  Co.  v.  Cooper,  47  UR.A. 
(N.S.)  290,  118  C.  C.  A.  50,  199  Fed.  578; 
State  V.  Hogan,  8  N.  D.  301,  45  L.R..\.  168, 
73  Am.  St.  Rep.  759.  78  N.  W.  1051:  Claflin 
V,  United  States  Credit  System  Co.  165 
MasB.  501,  62  Am.  St.  Rep.  528,  «  N.  E. 
29.^;  Shakman  y.  United  States  Credit 
System  Co.  92  Wis.  388,  32  L.R.A,  333,  53 
Am.  St.  Kep.  920,  G8  N.  VV.  528. 

The  appellant  cites  the  case  of  Com.  ec 
rel.  Hensel  v.  Provident  Bicycle  Asso.  178 
Pa.  836,  36  L.R.A.  589,  30  Atl.  197,  as  sus- 
taining the  contention  that  the  business  in 
which  it  is  engaged  is  not  an  insurance 
buainesa.  In  that  case  the  defendant  waa 
a  corporation  organized  "for  the  purpose  of 
the  accumulation  of  a  fund  by  assessments 
for  the  protection  of  its  members  from  loss 
by  reason  of  injury  to  or  tlie  losing  of 
bicycles."  Each  member  of  the  association 
was  required  to  pay  a  fixed  due  of  $2,  and 
•  further  sum  of  SI  on  the  1st  days  of 
January,  April,  July,  and  October  of  each 
year.  In  consideration  of  the  payments,  the 
corporation  agreed  with  its  several  members 
to;  "(1)  Clean  your  bicycle  twice  during 
the  year.  (2)  Repair  tire  when  punctured 
by  accident.  (3)  Repair  bicycle  when  dam- 
aged by  accident.  (4)  Replace  bicycle  when 
destroyed  by  accident.  (5)  Replace  bicycle 
L,R.A.1915B. 


when  stolen,  if  not  recovered  in  eiglit  weeks, 
and  provide  a  bicycle  during  that  time." 

The  corporation  was  attacked  on  the 
ground  that  it  was  carrrying  on  an  insur- 
ance business  without  complying  with  the 
insurance  laws  of  the  commonwealth.  The 
trial  court  held  that  it  was  not,  and  its 
Judgment  was  affirmed  by  the  supreme 
court.  In  the  course  of  the  opinion  the 
court  said:  "The  defendant  is  a  corporation 
chartered  under  the  2d  section  of  the  act  of 
1874  as  a  protective  association.  The  ques- 
tion raised  by  the  quo  warranto  and  the 
whether  the  association  is  carry- 
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tion  of  the  act  of  IBTG.  The  right  chal- 
lenged ia  that  of  the  defendant  to  carry  on 
the  business  in  which  it  is  engaged.  A  part 
of  this  business  is  clearly  not  insurance, 
and  a  part  of  it  may  come  within  the  mean- 
ing of  that  term.  This  would,  however,  de- 
pend on  the  manner  iu  which  the  affairs  of 
the  association  are  conducted.  All  of  Its 
business  may  be  so  transaeted  as  to  be  of 
a  kind  that  a  protective  association  may 
properly  carry  on,  and  it  does  not  appear 
that  it  has  not  been  so  transacted.  The 
obligation  of  the  association  is  to  repair 
and  replace,  not  to  pay  a  fixed  amount  or 
an  amount  covering  or  proportionate  to 
the  loss  sustained,  and  the  right  of  the  mem- 
ber is  Sxed  by  the  fact  of  membership.  The 
propriety  of  granting  such  a  charter  under 
the  act  of  1874  may  well  be  doubted,  as 
there  ia  a  probability  of  its  improper  use 
as  a  cover  for  a  business  regulated  by  the 
act  of  1876,  and  this  case  is  bo  near  the 
border  line  that  we  have  hesitated  to  affirm 
it,  becauae  it  might  encourage  attempts  to 
establish  insurance  companies  which  would 
not  be  subject  to  the  wholesome  provisions 
of  the  insurance  laws.  These  laws  arc 
founded  on  a  wise  public  policy,  and  any 
attempt  to  evade  them  should  be  promptly 
met  and  defeated." 

This  case,  in  our  opinion,  rather  supports 
than  militatcB  against  the  conclusion  we 
have  reached.  It  is  rested,  as  will  be  ob- 
served, on  the  ground  that  all  of  the  busi- 
ness of  the  corporation  could  be  transacted 
under  its  charter  as  a  protective  associa- 
tion, and  there  was  no  showing  that  it  had 
not  been  so  transacted.  The  court,  however, 
plainly  intimates  that,  if  it  bad  been  shown 
that  the  corporation  had  conducted  its  buai- 
lesB  to  the  full  extent  permitted  by  its 
barter,  a  different  conclusion  would  have 
been  justified.  The  case,  therefore,  we  re- 
peat, does  not  sustain,  but  rather  militates 

;ainst,  the  proposition  to  which  it  is  cited. 

The  second  contention  of  the  appellant 
is  also  without  merit.  It  is  the  general  rule 
undoubtedly  that  when  a  statute  ia  of  doubt- 
ful meaning,  and  the  aflicerB  in  charge  of  its 
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execution  give  it  a,  construction  which  is 
afterwards  so  long  continued  in  as  to 
amount  to  a  general  acquiescence,  the  court* 
will  hesitate  to  declare  tTansactions  illegal 
which  are  performed  in  pursuance  of  such 
construction.  But  no  such  condition  is  pre- 
sented here.  The  inaurance  acta  are  not  of 
doubtful  construction,  and  there  can  be  no 
reasonable  doubt,  at  least  to  our  minds, 
tbat  the  appellant's  business  as  conducted 
is  in  Tiolation  of  such  statutps. 

Nor  can  it  be  said  tbat  the  construction 
put  upon  the  statute  by  the  former  com- 
missioner bae  been  so  long  continued  in  as 
to  show  general  acquiescence.  But  two 
jears  have  elapsed  since  that  tinie,  and,  so 
far  as  it  appears,  no  otber  person  or  com- 
bination of  persons  have  adopted  that  con- 
struction or  engaged  in  the  same  business. 

Nor  is  the  act  of  the  former  commissioner 
in  any  sense  an  estoppel.  An  officer  of  the 
etate  can,  under  certain  circumstances,  con- 
done past  offenses  against  the  law,  but  he 
cannot  grant  indulgences  to  commit  new  or 
continuing  ofTenses.  State  ex  rel.  Tanner 
V.  Northwestern  Invest.  Co.  70  WaBh.  3S1, 
126  Pac.  895. 

It  is  further  objected  that  the  judgment 
entered  is  not  warranted  by  the  facts  dis- 
closed bj  the  record.  It  is  argued  that 
at  moat  the  judgment  entered  should  go  no 
farther  than  to  prohibit  the  issuance  of 
the  illegal  contracts  in  future,  leaving  the 
corporation  free  to  prosecute  the  businesa 
it  is  legitimately  entitled  to  prosecute  under 
its  articles  of  incorporation.  But  it  is  a 
sufficient  answer  to  this  to  say  that  the  com- 
pany has  engaged  in  but  one  form  of  busi- 
ness, and  that  an  illegal  business;  that  it 
has  outstanding  contracts  requiring  liquida- 
tion; and  that  the  court  has  power  to  pro- 
vide for  such  liquidation  in  that  form  which 
in  its  judgment  will  best  meet  the  justice 
and  equity  of  the  case,  and  that  we  find  no 
abuse  of  discretion  in  the  method  adopted. 

Finally  it  is  said  there  should  be  no  for- 
feiture of  the  appellant's  corporate  charter. 
But  as  was  said  by  Mr,  Morawetz  in  his 
woric  on  Corporations,  2d  ed.  §  1024:  "A 
corporation  may  incur  a  forfeiture  of  its 
franchises  by  the  doing  of  an  illegal  act. 
Any  act  of  a  corporation  which  is  forbidden 
by  its  charter  or  by  a  general  rule  of  law, 
and  strictly  every  act  which  the  charter  docs 
not  expressly  or  impliedly  authorise  the 
corporation  to  perform,  is  unlawful;  and,  if 
the  doing  of  such  act  is  an  injury  to  the 
public,  it  may  be  sufficient  ground  for  de- 
claring a  forfeiture  of  the  corporate  fran- 

Here  the  business  engaged  in  by  the  cor- 
poration is  not  only  illegal,  but  it  is  of 
such  a  nature  that  it  can  result  in  an  in- 
jury to  the  public.  There  is  therefore  no 
L.R.A.1915B. 


question  as  to  t)ie  right  of  the  court  to  de- 
clare  a   forfeiture,   and   we  think   this   the 
better  way  to  prevent  the  further  continu- 
ance of  the  illegal  business. 
The  judgment  is  affirmed. 


Petition  for  rehearing  denied. 


HENRY  W.  MUNROE,  PWf.  in  Err., 
UXITED  STATES  OF  AMERICA. 


■(- 


C.  C.  A.  — ,  210  Fed.  107.) 


Witness  —  contempt  —  fallnre  to  pro- 
dace  papers  from  foFetgn  country. 

One  is  not  punishable  for  contempt  in 
failing  to  produce,  in  response  to  a  subpiena. 
duces  tecum,  papers  which  are  in  possession 
of  his  partners  at  the  firm's  place  of  busi- 
foreign  country,  and  H'hich  relate 


to  Bl 


li  busin 


(July  9,  1914.) 


ERROR    to    the    District    Court    of    the 
Tnited  States  for  the  District  of  Maasa- 
chusetts   to   review    a   judgment   adjudging 
defendant  guilty  of  contempt.     Reversed. 
The  facts  are  stated  in  the  opinion. 
Argued      before     Putnam,      Dodge,     and 
Bingham,  Circuit  Judges. 


Xote.  —  Duty  to  produce  boolcs  ot> 
jiapcm,  pursuant  to  subpoena  thuiea 
tecum  or  order  of  court  aa  affected 
bjt  their  (oca t ton  or  control,  or  bg 
considerations  of  convenience  or  In- 

This  note  is  confined  to  eases  where  the 
refusal  of  the  witness  or  party  to  produce 
books  or  papers  at  the  trial,  or  before  an 
examining  body  such  as  a  grand  jury  or 
commissioner  to  take  depositions,  is  based 
upon  the  ground  that  they  are  in  such  a 
location,  or  under  such  control,  or  of  such 
size  or  number,  that  he  is  not  obliged  to 
produce  them.  Cases  of  refusal  based  upon 
the  privilege  of  the  witness  are  excluded; 
also  cases  iu  which  the  applicant  is  tnerely 
fiahing  for  evidence,  or  in  which  the  refusal 
to  produce  is  based  upon  the  ground  tliat 
the  books  and  papers  contain  incriminatinj; 
matter.  Cases  relating  purely  to  discovery 
are  also  not  within  the  scope  of  the  note. 

For  refusal  to  produce  books  or  papers 
in  response  to  subpcena  upon  ground  that 
tliev  contain  private  matter,  see  note  in 
29  L,R.A.lN.S.|   710. 

As  to  requiring  attorney  to  produce  pa- 
pers  or   documents   belonging   to   client   aa 
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Messrs.  Boyd  B.  Jones  and  Heury  R. 
Stern,  for  pUintilT  in  error: 

Defendant  was  not  guilty  of  criminal  coc- 
tcmpt  for  not  producing  tlie  cliecka,  because 
they  were  in  the  posBesBton  of  liia  partners 
in  Paris,  France,  subject  to  the  French  laws, 
and  defendant  was  not  of  right,  as  agaiuat 
his  partners,  entitled  to  liave  the  vhccka 
aent  to  him  at  New  York. 

American  Lithographic  Co.  v.  Werck- 
neister,  221  U.  S.  003,  55  L,  ed.  ST3,  31 
Sup.  Ct.  Kep.  876;  Araey  v.  Long,  »  Eaat, 
473.  1  Campb.  16,  180,  6  Esp.  119,  0  He- 
vised  Rep.  689;  Atty.  Gen.  v.  Wilson,  fl  Sim. 
.^20,  8  L.  J.  Ch.  X.  S.  118;  Bessette  v.  W. 
B,  Conltey  Co.  194  U.  S.  324,  48  L.  ed.  997, 
24  Sup.  Ct.  Rep.  66a;  Com.  v.  Webster,  5 
Cuah.   205,  52  Am.   Dec  711;   Crowther  v. 

violation  of  privilege,  ace  48  L.R.A.(X.S.) 
334,  and  note. 

As  to  right  of  corporation,  corporate  of- 
ficer, or  other  person  having  custody  of  its 
books  and  papers,  to  refuse  to  produce  tiiem 
on  the  ground  that  they  may  tend  to  in- 
criminate, see  note  in  4Z  L.It.A.( X.S.)  1175. 

As  to  particularity  required  in  descrip' 
tion  of  documents  in  subpisiia  duces  tecum, 
which  includes  "lisiiing"  cases,  ace  31  L.R.A. 
IN.S.)   835,  and  note. 

Partners. 

A  witness  wJio  has  been  subptenaed  to 
produce  books  eannot  refuse  to  do  so  on 
the  mere  ground  that  they  are  in  the  hands 
of  a  partnership  of  which  he  is  a  member 
only,  especially  tn  the  absence  of  proof  that 
the  other  members  refused  to  allow  him 
to  produce  them.  United  States  v.  Coliina, 
145  Fed.  70!). 

So,  in  Forbes  v.  Samuel,  82  L.  .1.  K.  B, 
N.  S.  1135.  11913)  3  K.  B.  701),  109  L.  T. 
N.  S.  509,  20  Times  L.  R.  544,  where  a  num- 
ber of  coptea  of  a  partnership  deed  were 
executed,  and  each  partner  signed  every 
copy  and  each  partner  had  one,  it  waa  held 
that  a  partner  could  be  compelled  by  sub- 
pipna  diirea  tecum  to  produce  the  copy 
which  he  had  in  action  against  him. 

But  it  haa  been  held  that  a  partner  may 
not  he  compelled  by  subpi^na  duces  tecum 
to  produce  books  and  docnmcnta  belonging 
to  the  partnership,  where  his  copartner  ob- 
jects to  their  production.  Attv.  fien.  v. 
Wilson.  0  Sim.  o2«,  82  L.  J.  Ch.  is".  S.  119. 

Corporation  or  aasociation. 

The  better  rule   is   that  the  officer   of  a 

corporation    having   charge    or    custody    of 

its  boobs  and   papers   may   be   required   to 

produce  them   by  BUbpcena   duces  tecum  or 

In  Xelson  v.  United  SUtes,  201  U.  S. 
92,  50  L.  ed.  673,  26  Sup.  Ct.  Rep.  35S,  it 
was  held  that  the  refusal  of  corporate  of- 
ficers to  obe^  orders  of  a  Federal  circuit 
court  requiring  them  to  produce  certain 
documentary  evidence  on  their  e.\Bminatiou 
before  a  special 
L.R.A.lBloB. 


Appleby,  L.  R.  0  C.  P.  23,  43  L.  J.  C.  P. 
X.  S.  7,  20  L.  T.  S.  S.  580,  22  Week.  Rep. 

205;  Eccles  V.  Louisville  4  N.  E.  Co.  [19121 

1  K.  B.  135,  81  L.  J.  K.  B.  N.  S.  445,  28 
Times  L.  R.  07,  SO  Sol,  Jo.  107;  Greatre^ 
V,  Greatrex,  1  DeG.  4  S.  602,  11  Jur.  1052; 
Re  Sykes,  10  Ben.  162,  Fed.  Cas.  No.  13,707; 
Kearsley  v.  Philips,  L.  R.  10  Q.  B.  Div.  485, 

J  52  L.  J.  Q.  B.  N,  S.  269,  48  L.  T.  N.  S. 
I  468,  31   Week.  Rep.  467;  Martineau  v.  Cox, 

2  Youngc  &.  C.  E\ch.  638,  7  L.  J.  Exeh.  in 
Eq.  X.  S,  18,  1  Jur.  818;  Mittenthal  v.  Mas- 
cagni,  183  ilass.  19,  80  L.R.A.  812,  97  Am, 
St.  Bep.  404,  06  N.  E.  425;  Murray  v. 
Walter,  Craig  &  PIi.  114,  3  Jur.  719;  Parrot 
v.  Mexican  C.  R.  Co.  207  Mass.  184,  3* 
L.R.A.(X.S.)  231,  93  N.  E.  590;  Reid  v. 
Langloia,  1  :tlacn.  &  G.  627,  2  Uall  k  Tw. 

justified  ou  the  theory  that  such  evidence 
waB  not  iu  their  posaession  or  under  their 
control,  and  that  their  posseaaion  waa  not 
personal,  but  was  that  of  the  corporation. 
The  cotirt  said  tliat  the  plaintiffs  in  error 
contended  that  the  documentary  evidence 
called  for  was  not  ahown  to  be  in  the  pos- 
aession or  under  the  control  of  the  witness- 
es, and  further  stated:  "This  contention 
is  untenable.  The  ground  of  it  is  that  the 
posaession  of  the  witnesses  was  not  person- 
al, but  waa  that  of  the  respective  corpora- 
tions of  whirl)  they  were  uiSccrs.  Grant- 
ing this  to  be  so,  and  that  the  witnesses 
could  have  set  up  whatever  privileges  the 
cor [>orat ions  had,  nevertheless  they  hB<l 
the  custody  (actual  poasessiou)  of  the 
books,  and  were  summoned  from  necessity, 
as  rep rcaen ting  the  corporations.  It  is 
hardly  necessary  to  observe  tliat  the  ivit- 
neasea  had  all  the  possesaion  human  beings 
could  have  had  or  can  have,  and  if  the  ob- 
jection is  to  prevail,  the  books  of  a  corpora- 
tion can  be  withdrawn  from  the  reach  of 
compulsory  process.  It  is  as  useless  as 
attempting  to  demonstrate  that  twice  two 
make  four,  to  say  that  a  corporation  can 
have  posseasion  of  nothing  except  by  the 
human  beings  who  are  its  officers,  and  it  is 
to  them — not  the  intangible  being  they 
represent  aud  act  for — that  the  law  di- 
rects its  proeeas  of  subpana  and  must  pro- 
cure its  evidence." 

See  also  Dancel  v.  Goodyear  Shoe  Ma- 
chinery Co.  128  Fed.  753,  and  Werthcim  v. 
Continental  R.  4  Trust  Co.  21  Blatchf.  248. 
13  Fed.  716,  infra. 

And  in  Lorenz  v,  Lehigh  Nav.  Co.  5 
Legal  Gaz.  174.  in  which  the  court  declined, 
under  the  circumstances,  to  punish  an  of- 
ficer of  a  corporation  having  actual  custody 
of  tlie  books  and  papers,  the  corporation 
being  B  party  to  the  suit,  for  refusal  to 
obey  a  aubpcena  duces  tecum,  the  court 
remarked  that  in  a  proper  case  the  aubp<ena 
duces  tecum  would  be  enforced  against  an 
officer  of  a  corporation  having  actual  cus- 
tody of  its  books  and  papers,  regardless  oF 
any  orders  he  miglit  have  received  relative 
thereto. 

Prior    to    the   New    York    statute    (Code 
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5B,  18  L.  J.  Ch.  N.  S.  337,  14  Jur.  467; 
Taylor  v.  Rundell,  Craig  4  Ph.  104,  11  Sim. 
391,  4  Jur.  426;  United  StateB  v.  Babcock, 

3  Dill.  SBS,  Fed.  Cbb.  Xo.  14,484;  United 
States  V.  Collina,  145  Fed.  709;  Wilson  v. 
United  States,  221  U,  S,  381,  55  L.  ed.  771, 
31  Sup.  Ct.  Rep.  538,  Ann.  Cas.  1912D, 
558. 

Under  the  lawB  of  France  the  title  to  the 
checki  was  in  Dolan;  the  Paris  house  Could 
not  lawfully  send  them  to  the  defendant  at 
New  Vorlc  without  her  consent,  and  there- 
fore the  defendant  was  not  guilty  of  the 
contempt  charged. 

Hurton  V.  Payne,  2  Car.  A  P.  520,  31  Re- 
vised Rep.  «92;  Partridge  v.  Coates,  Ryan  4 
M,  153,   1   Car.  &  P.  S34;   1  Morse,  Banks 

4  Bkg.  4th  ed.  5  460;  Com.  t.  Webster,  5 
Cuah.  205,  52  Am.  Dec.  711. 

Civ.  Prac.  S  868}  whicb  provides  that  the 
production  of  books  or  papers  belonging  to 
a  corporation  may  be  compelled  by  a  aub- 
picna  duces  tecum  directed  to  the  president 
or  other  head  of  the  corporation,  or  to  the 
officer  thereof  in  whose  custody  the  books  or 
papers  are,  it  was  held  in  Bank  of  Utica 
V.  Hillard,  5  Cow.  153.  that  a  mere  clerk  in 
a  bank  could  not  he  compelled  upon  sub- 
poena duces  tecum  to  produce  books  which 
were  in  the  poBsession  and  under  the  con- 
trol of  the  cashier  at  the  trial  of  an  action 
in  whicli  the  bank  was  a  party.  And  upon 
a.  Dew  trial  of  the  same  case  it  was  held 
that  the  cashier  could  not  be  compelled  by 
subpcena  duces  tecum  to  produce  the  book's 
of  the  corporation,  as  his  possession 
only  temporary  and  the  books  were  not 
propeity,  and  that  the  oflice  of  a  subpoena 
duces  t*cuni  was  to  coerce  a  witness  to  pro- 
duce books  and  papers  that  were  his  prop- 
erty, or  at  least  did  not  belong  exclusively 
to  the  adverse  party.     5  Cow.  419. 

And  so  In  La  Farge  v.  La  Farge  F.  Ins. 
Co.  14  How.  Pr.  26,  it  was  held  tliat  the 
president  of  a  corporation  which  was  a 
party  could  not  be  compelled  to  produce  at 
the  trial  books  and  papers  belonging  to  the 
corporation,  under  a  Bubpo?na  duces  tecum 
issued  by  the  adverse  party,  as  he  had  no 
right  to  remove  them  from  the  office. 

And  in  Morgan  v.  Morgan,  16  Abb.  Pr.  N. 
S.  201,  it  was  held  that,  aa  to  books  of  a 
corporation  not  a  party  to  the  action,  no 
power  of  enforcing  an  examination  or  pro- 
duction of  them  on  a  trial  between  other 
parties  was  afforded,  and  that  its  agents 
or  oflicers  in  their  individual  capacities 
could  not  be  compelled  to  discover  or  pro- 
duce the  books  of  a  corporation  over  which 
they  did  not  have  the  right  of  disposition 
at  their  own  will  and  discretion. 

In  Boorman  v.  Atlantic  &  P.  R.  Co.  78  X. 
Y.  599,  it  was  held  tliat  directors  of  a  cor- 

K ration  defendant,  who  were  not  shown  to 
in  control  of  its  books  and  papers,  could 
not,  in  a  proceeding  against  tliero,  be  re- 
quired to  produce  such  hooks  and  papers 
for  inspection  of  the  plaintiff  before  trial, 
under  a  provision  of  the  Code  authorii^ine 
L.R.A.1915B. 


Assuming  that  a  citizen  subpcenaed  duces 
tecum  is  in  contempt  for  an  unreasonable 
failure  to  make  an  attempt  to  obtain  papers 
in  a  foreign  jurisdiction  in  the  possessaion 
of  and  belonging  to  a  foreign  partnership 
of  which  he  is  a  member,  nevertheless,  de- 
fendant was  not  guilty  of  the  criminal  con- 
tempt charged,  because  such  finding  was 
not  warranted  by  the  law  and  evidence. 

Re  Savin,  13l"u.  8.  267,  33  L.  ed.  150,  9 
Sup.  Ct.  Rep.  699;  Jones  v.  United  States, 
126  C.  C.  A.  407,  209  Fed.  585;  United 
States  v.  Mason.  218  U.  S.  517,  64  L.  ed. 
1133,  31  Sup.  Ct,  Rep.  28. 

Mr.    Asa    P.    French,    for    the    United 

Defendant  was  bound  reasonably  to  use, 
when  duty  served  wttli  a  valid  precept  of  the 
district  court  requiring  him  to  produce  be- 

the  court  to  compel  such  production  by 
"a  partv  to  the  action." 

In  Crowther  v.  Applebv.  43  L.  J.  C.  P.  M. 
S.  7,  L.  R.  9  C.  P.  23,  29  L.  T.  N.  S.  580, 
■22  \\eek.  Rep.  265,  it  was  held  that  a  wit- 
ness who  was  secretary  and  attorney  for  a 
corporation  which  was  not  party  to  the 
suit  could  not  be  compelled  by  subpcena 
duces  tecum  to  produce  books  and  papers 
belonging  to  the  corporation,  which  the 
dire<'torfl  refused  to  allow  him  to  take. 

.And  in  Pennev  v.  Goode.  1  Drew.  474, 
17  Jur.  82,  22  L.'  J.  Qi.  N.  S.  371,  1  Week. 
Rep.  120,  it  was  held  that  where  only  paj-t 
of  the  board  of  directors  of  a  corporation 
Vine  before  the  court,  they  could  not  be 
compelled  without  the  consent  of  the  other 
directors  to  produce  documents  which  were 
at  the  ollice  of  the  company  and  in  the  cus- 
tody of  the  directors  as  a  body. 

Inconvenience. 

In  Wertlieini  v.  Continental  R.  &  Trust 
Co.  21  BlatchL  240,  15  Fed.  716,  it  was 
held  that  the  olTieers  of  a  corporation  which 
was  not  a  party  to  a  suit  could  be  compelled 
by  suhpcena  duces  tecum  to  produce  books 
of  the  corporation  whicli  were  necessary  in 
evidence,  reganilcss  of  considerations  ot  in- 
convenience. The  court  said:  "It  may  bn 
inconvenient,  and  sometimes  embarrassing, 
to  the  managers  of  a  corporation  to  re- 
quire its  books  and  papers  to  be  taken  from 
its  office  and  exhibited  to  third  persons, 
but  it  ia  also  inconvenient  and  often  onerous 
to  individuals  to  require  them  to  do  the 
same  thing.  Considerations  of  inconven- 
ience must  give  way  to  the  paramount 
right  of  litigants  to  resort  to  evidence 
which  it  may  be  in  the  power  of  witnesses 
to  produce,  and  without  which  grave  in- 
terests might  be  jeoparded,  and  the  admin- 
istration of  justice  thwarted."  The  court 
further  said;  "Why  should  not  the  officers 
of  a  corporation  be  required  to  produce  the 
books  of  the  corporation  as  witnesses  when 
the  books  are  necessary  evidence?  A  cor- 
poration can  onlv  act  through  its  ofHcere. 
The   suggestion   that  the   books  are  in   the 
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fore  it  8uch  checks,  the  influence  which  he 
poaaeaacd  nith  hia  partners  to  bring  about 
the  production  of  such  cherks. 

United  States  v.  Collins,  145  Fed.  709. 

Putnam,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

This  ia  a  writ  of  error  to  the  district 
court  of  the  United  States  for  the  district 
of  Maaaachusetts  to  review  a  judgment 
tl gainst  Henr;  W.  Munroe  for  contempt. 
The  facts  of  the  case  are  main);  stated  for 
our  purposes  in  the  opinion  of  the  district 
court. 

Munroe  was  found  guilty  of  criminal  con- 
tempt, and  sentenced  to  pay  a  floe  of  S250 
and  be  conliued  in  jail  for  ten  days.  The 
contempt  charged  was  the  alleged  refusal 
or   failure  of   Munroe    to    produce   certain 


checka  before  the  grand  jury  after  service 
on  him  of  a  Bubp<Ena  duces  tecum.  Mun- 
roe failed  to  produce  the  checks  as  ordered 
by  the  sulipiena.  Munroe  is  a  citizen  of 
the  United  States,  residing,  at  the  time  of 
the  service  of  the  subptena  upon  him,  in  the 
city  of  New  York.  lie  is  the  senior  part- 
ner of  the  firm  of  Munroe  &.  Company,  whose 
principal  place  of  buaineas  was  and  is  in 
Paris,  France,  where  the  checka  in  question 
were,  and  always  have  been,  and  atill  are, 
and  where  the  business  transactions  out  of 
whicli  tlie  checks  arose  occurred ;  none  of 
the  trananctions,  so  far  aa  Mr.  Munroe'a 
partnership  ia  concerned,  having  been  in 
the  United  States. 

There  was  no  spccflc  finding  of  facts; 
but  this  writ  of  error  has  proceeded  before 
us  on  the  opinion  filed  in  tiie  district  court 


legal  custody  of  the  corporations,  and  not 
of  its  ofTicers,  may  be  theoretically  coriect. 
Jf  teclinically  true,  it  is  not  an  objection  to 
compelling  the  officers  to  produce  them." 

And  in  Bccber  v.  Parker,  IT  W.  N.  C.  309, 
it  was  held  that  the  receiver  of  an  insurance 
company,  plaintiff  in  an  action  against 
members  of  the  company  tipon  a  policy  of 
inaurance  issued  by  tlie  corporation,  could 
be  compelled  to  produce  hooka  and  papers 
in  his  possession  which  were  material  to 
defendant's  cause,  although  they  were  about 
one  hundred  in  number,  of  large  size,  cum- 
brous and  weighty,  and  many  of  them  were 
in  daily  use  by  the  receiver  and  his  clerks, 
and  the  taking  of  tliein  from  his  custody 
would  inconvenience  him. 

But  in  Lowenstein  v.  Carey,  12  Fed.  811, 
it  was  held  that  where  great  inconvenience 
would  result  from  the  production  of  booka 
in  daily  use,  and  a  copy  of  the  entries  from 
the  hooka  was  given  or  proposed  to  he  given, 
a  very  strong  case  of  the  necessity  of  the 

troduction  of  the  >x)oks  themselves  should 
e  made  to  compel  their  production. 

And  in  Thompson  v.  Tavlor,  0  W.  N.  C. 
]e9,  it  was  held  that  a  plantitT,  a  resident 
of  Xew  York,  would  not  be  compelled  to 
produce  his  books  of  account  in  an  action 
on  a  claim  in  the  courts  of  Pennsylvania, 
where  tlie  Itooka  were  in  constant  daily 
use  and  the  production  thereof  would  en- 
tail a  loss  exceeding  the  amount  of  his 
claim,  especially  where  the  object  of  the 
demand  could  be  accompliahed  by  copies. 

And  in  Ervin  v.  Oregon  K.  £  Nav.  Co. 
22  Hun,  56S,  it  was  held  that  a  corporation 
having  its  principal  office  and  place  of 
busineas  in  the  state  of  Oregon  could  not 
be  required  to  produce  befoie  a  referee  in 
the  state  of  New  York  such  hooka  aa  were 
probably  in  daily  and  frequent  use  in  such 
state,  where  compliance  would  cause  great 
and  unnecessary  embarrassment  and  injury 
to  it;  but  that  copiea  were  aufBcient. 

In  National  Exeh.  Bank  v.  Lubrano,  2i) 
K.  I.  84,  eS  Atl,  044,  it  was  held  that  a 
motion  for  a  writ  of  suhpcena  duces  tecum 
made  after  the  plaintifT  bank  had  closed  ita 
case  was  properly  denied  in  an  action  on  a 
L.R.A.1915B. 


note,  where  the  production  of  the  books  in 
question,  which  were  in  daily  use,  would 
have  greatly  inconvenienced  the  plaiutilT, 
and  the  defendant  could,  by  order  of  court 
before  trial,  have  obtained  the  information 
desired,  so  as  to  have  procured  copies  of 
entries,  and  it  did  not  appear  that  the 
books,  if  produced,  would  have  furnished 
material  evidence,  and  it  appeared  tliat  the 
evidence  of  the  president  of  the  bank,  who 
was  present  in  court  during  the  trial,  was 
available. 

In  United  States  v.  American  Tobacco  Co. 
146  Fed.  557,  it  was  held  that  a  corporation 
could  be  compelled  to  produce  before  a  Fed- 
eral grand  jury  its  minute  liooks  from 
the  time  of  its  incorporation  "to  the  present 
day,"  a  period  of  three  years,  and  its  copy 
letter  books  covering  a  period  of  four 
months  and  a  half. 

And  in  Stone  v.  Mansfield,  27  Misc.  500, 
58  N.  Y.  Siipp.  330,  it  was  held  in  an  action 
by  an  employer  against  an  employee  for  the 
excess  of  advances  over  earnings,  in  which 
the  employee  claimed  that  be  had  not  been 
properly  credited  witli  commissions  on  or- 
ders, that  the  mere  fact  that  the  ordera  were 
very  voluminous,  and  would  involve  much 
time  and  labor  in  their  examination,  was 
not  ground  for  refusal  to  produce  them. 

But  in  Dance!  v.  Goodyear  Shoe  Machin- 
ery Co,  128  Fed.  753,  it  was  held  that  the 
mere  allegation  in  a  motion  for  a  subpoena 
duces  tecum  that  the  evidence  desired  was 
material  and  necessary  in  the  suit,  without 
preliminary  proof  that  the  documents  de- 
aired  were'in  the  possession  of  the  witness, 
and  were  prima  facie  competent  and  were 
material  evidence,  was  insufficient  to  war- 
rant the  issuance  of  a  subpiena  duces  tecum 
for  the  production  of  a  great  nnmber  of 
books  and  papers  belonging  to  a  corpora- 
tion, as  such  a  procedure  would  be  an  op- 
pressive, if  not  an  unconstitutional,  use  of 
the  power  of  the  court,  and  an  abuse  of 
ita  process. 

In  McDonald  v.  Ideal  Mfg.  Co.  143  Mich. 
17,  lOfl  N.  W.  279,  it  was  held  that  where 
the  booka  of  the  defendant  which  he  was 
summoned    to    produce   by    subpeena   duces 


asi 
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as  though  it  had  beeo  a  formal  fiodiug  of 
facta,  the  same  having  heen  incorporated 
in  the  record.  It  in  necesBary,  therefore, 
with  reference  to  certain  requesta  for  rul- 
ingB,  to  refer  to  what  appears  in  that  record. 
The  district  attorney  had  observed,  as  ap- 
pears by  the  record,  that  he  understood 
that  certain  requests  were  [or  facta,  and 
not  requests  for  rulings;  and  he  said  he 
nas  not  quite  clear  whether  the  court  re- 
fused to  give  them  or  declined  to  pass  upon 
thetn  as  being  immaterial.  Thereupon  the 
folloning  came  from  the  court:  "I  r^ard 
them  as  Lmmaterial,  but  I  also  refused  them 
because  the  evidence  produced  before  me  did 
not  sustain  them." 

Then  Munroe  excepted  to  the  refusals  of 
the  court  to  find  the  facU  as  aUted  in  oer- 
taiu  other  requests,  some  of  which  we  will 
rail  to  specific  attention.  Under  the  cir- 
cumstances, we  might  reverse  for  the  want 
of  formal  findings  of  fact,  but  we  deem  it 
suitable  to  proceed  on  the  same  line  on 
which  the  parties  have  proceeded,  namely, 
to  hold  the  matters  stated  in  the  opinion  of 
the  district  court  as  facts  found,  and  to 
pass  upon  the  rulings  made,  and  those  re- 
quested and  refused,  in  the  light  of  what  ap- 
pears in  the  record  before  us.  Proceeding 
thus,  the  facts  found  by  the  court  covered 
the   following:    "I   hnd   the   material   facts 


to  be  as  follows:  The  defendant  is  a  mem- 
ber of  a  partnership  (Munroe  i  Company) 
which  consLBts  of  five  partners,  and  has  been 
in  existence  at  least  ten  years.  It  is  organ- 
iKcd  under  the  laws  of  France  and  is  en- 
gaged in  the  business  of  banking  and  foreign 
exchapge.  The  defendant  has  been  »  mem- 
ber of  the  firm  since  its  organiLation,  and 
is  now  the  senior  partner,  and  has  the 
largest  individual  interest;  he  is  a  citizen 
of  the  United  States.  The  principal  place 
of  busineSB  of  the  firm  is  in  Paris,  where 
three  of  the  partners  are  resident,  of  whom 
one  is  a  French  citizen,  and  another  is  a 
brother  of  the  defendant.  It  has  also  had, 
for  ten  years  at  least,  a  place  of  biisinees 
in  New  York,  in  or  near  which  city  the  de- 
fendant and  one  other  partner  reside.  This 
place  of  busioess  is  carried  on  under  the 
name  of  John  Munroe  &  Company.  Al- 
though the  partnership  is,  as  stated,  organ- 
ized under  the  French  law,  the  rights  of 
the  partners  inter  aeae  do  not  appear,  as 
to  the  papers  and  matters  concerned  in  these 
proceedings,  to  be  different  from  what  they 
would  be  under  the  law  of  this  district.  At 
times  the  defendant  went  to  Paris  and  par* 
ticipated  in  the  business  there,  and  one  of 
the  Paris  partners  caaie  to  New  York  and 
participated  in  the  business  there. 

"In  May,  1913,  the  United  States  ofllccrs 


tecum  were  twenty-one  in  numlwr,  contain- 
ing about  seven  hundred  pages  each,  and 
were  not  all  necessary  in  order  to  enable 
the  plaintiff  to  make  out  his  case,  the  de- 
fendant would  not  be  required  to  produce 
them,  but  that  plaintiff  should  at  least  de- 
termine what  books  he  needed  by  an  exam- 
ination of  the  books  where  they  were  kept. 

Other  cotinti-y,  state,  county,  or  town. 
In  Ttlartineau  v.  Cox,  2  Younge  4  C.  Exeh. 


t  partnership,  and  defendant 
England,  could  not  be  compelli 
documents  of  the  partnership  in  the  hands 


i  not  be  compelled  to  produc 


of  other  members  in  a  foreign  country,  if 
Buch  members  refused  to  give  them  up. 

And  in  Munboe  v.  U.mted  States  it  was 
held  that  a  witness  could  not  be  compelled 
to  produce  papers  which  were  in  possession 
of  his  partners  in  a  foreign  country'. 

It  has  been  held  that  where  a  railroad 
company  had  its  head  office  in  one  state,  and 
maintained  a  branch  office  in  a  foreign 
state,  from  which  books  in  current  use, 
when  filled,  were  sent  to  the  head  office  to 
the  secretary,  who  was  charged  by  the  by- 
laws with  the  possession  thereof,  books 
which  had  been  so  sent  to  the  head  office 
were  not  "in  the  custody"  of  the  branch 
officer,  witliin  the  meaning  of  the  New 
York  statute,  so  as  to  be  subject  to  produc- 
tion under  subpirna  duces  tecum  by  such 
officer.  Be  Sykes,  10  Ben.  162,  Fed.  Cbb. 
No.  13,707. 
L,B.A.1015I!. 


And  in  Bank  of  Commerce  v.  Newberrv, 
71  Wash.  422,  1-28  Pac.  1064,  it  was  held 
that  a  bank  doing  buainc^B  in  a  foreign  stat<' 
should  not  be  required  to  bring  books  daily 
used  from  such  state.  The  court  aaid : 
"We  may  assume  that  the  books  are  essen- 
tial to  the  everyday  business  of  e.  n'aygoing 
bank,  and  that  the  depositors  and  patrons 
have  an  interest  therein.  There  is  a  way 
to  get  such  evidence  either  by  deposition 
or  by  stipulating  the  accuracy  of  an  account 
showing  the  entries.  In  the  event  of  a  re- 
trial, the  court  will  not  compel  the  physical 
production  of  the  books." 

And  in  Bacon  v.  Mutual  Ben.  L.  Ins.  Co. 
a  Ky.  I..  Bep.  222,  it  was  held  that  the  ad- 
ministratrix of  an  insured  could  not  be  com- 
pelled to  produce  the  policy  where  it  was 
in  possession  of  one  residing  in  another 
state,  to  whom  the  insured  had  pledged  it 
in  his  lifetime,  and  the  plaintiff  had  been  un- 
able to  obtain  it,  although  she  had  endeavor- 
ed so  to  do,  the  party  having  possession  of 
the  policy  being  before  the  court  only  by 
warning  order. 

It  has  also  been  held  in  Louisiana  that 
unilcr  a  statute  authorizing  the  court,  upon 
motion  of  one  of  the  parties,  to  require  the 
adverse  party  to  produce  books,  papers, 
and  documents  in  his  possesaicm,  a  party 
who  is  in  possession  of  commercial  booka, 
and  resides  out  of  the  parish  (which  cor- 
responds to  county  in  other  states)  in 
which  the  court  is  held,  cannot  be  required 
to  produce  them.  Murison  v.  Butler,  18 
La.  Ann.  208;   Cain  v.  Pullen,  34  La,  Ann. 
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liad  reason  to  believe  that  one  Mar;  A. 
Dolan,  of  Brookline,  MaBBBchusettg.  might 
have  been  guiltj'  of  offeneea  against  the 
eriniiiial  laws  of  the  United  States  by  smug- 
gling merchandise  imported  bj  her  from 
Paris.  France,  into  the  district  of  Massachu- 
setts, and  her  conduct  in  relation  thereto 
was  under  investigation  by  the  grand  jury 
for  this  district  at  the  timts  horein  referred 
to.  She  had  had  a  deposit  with  Munroe  &. 
Company  at  its  Paris  establishment,  against 
which  she  had  drawn  checlcs  which  liad  been 
delivered  to  various  persons  in  Paris  in  pay- 
ment of  accounts  due  them.  These  checks 
had  been  paid  by  Munroe  &  Company  at 
their  Paris  branch,  and  the  paid  checks 
were  retained  there.     .     .     . 

"On  September  :iO,  1913,  the  defendant 
and  the  other  New  York  partner  of  Munroe 
t  Company  were  duly  served  with  a 
subpiena  duces  tecum  of  this  court,  com- 
manding them  to  appear  before  the  United 
States  grand  jury  in  Boston,  and  to  produce 
certain  papers  and  documents  therein  speci- 
fied, among  which  were  certain  paid  checks 
drawn  by  Mary  A.  Dolan  upon  Munroe  t 
Company  at  their  Paris  house.  Other  pa- 
pers were  called  for  by  the  subpcena,  the 
production  of  which  is  not  now  insisted 
upon,  and  as  to  which  the  defendant  was 
informed  by  the  United  States  ofRcers  that 

515  i  Cooper  v.  Polk,  2  La.  Ann.  158;  Ludel- 
ing  V.  Frellsen,  4  La,  Ann.  534. 

It  has  also  been  held  that  the  product! 
of  commercial  books  of  a  party,  which  e 
located  in   another   town   or   city,   will   not 
be  required  where  the  removal  thereof  will 
be  prejudicial  to  business,  but  that  the  ap- 
plicant will  be  limited  to  an  inspection  at 
the   place   of   location.      Davies,   S.   Mill   &, 
Land  Co.  v.  Buchanan,  10  B.  C.  175. 
Tender  of  costs. 

In  Northern  P.  R.  Co.  v.  Kcyea,  91  Fed. 
47,  it  was  held  tiiat  a  railroad  company 
could  not  be  compelled  to  prepare  and  pro- 
duce a  paper  showing  freight  shipments 
over  a  period  of  four  years,  which  would 
Decessitate  great  expense  and  a  long  tioie 
in  its  preparation,  and  would  require  the 
services  of  a  large  number  of  clerks,  unless 
the  expense  thereof  was  first  tendered. 

Miscellaneous. 

And  in  Camnbell  v.  Dalhousie,  L.  R.  1  H. 
L.  Sc.  App.  Cas.  482,  22  L.  T.  N.  S.  870,  it 
waa  held  that  witnesses,  trustees  of  the 
former  owner  of  a  castle,  could  not  be  com- 
pelled by  subpcena  duces  tecum  to  produce 
documents  wliicli  were  locked  up  in  the 
castle,  where  there  was  a  diapute  between 
them  and  the  owner  of  the  castle  as  to  the 
right  of  possession  thereof,  although  they 
had  a  key  to  the  room  in  which  the  docu- 
ments were  kept. 

The  case  of  Amey  v.  Long,  S  East,  473, 
1  Campb.  16,  180,  6  Esp.  116,  0  Revised 
L.R.A.1»:5B. 


they  need  not  be  produced.  A  correct  copy 
of  said  subp<ena  and  returns  of  service 
thereon  is  annexed  to  the  presentment  of  the 
grand  jury  for  contempt.  No  question  has 
at  any  time  been  raised  by  the  defendant 
that  the  subptena  required  the  production 
of  an  unreasonable  number  of  docuraents,  or 
insufficiently  described  .the  documents  which 
were  required.  The  checks  called  for  by 
it  were  material  and  important  evidence 
upon  the  matters  which  the  grand  jury  were 
investigating.  At  the  time  of  the  service 
of  this  subpcena,  said  checks  were,  and  they 
still  are,  in  Paris,  in  the  possession  of  the 
firm  of  Munroe  &,  Company,  of  which  the 
defendant,  as  has  been  stated,  was  and  is  a 
member.  In  other  words,  the  possession 
I  of  the  checks  was  in  the  defendant  and  hts 
four  partners  ss  joint  tenants. 

"This  subpcena  the  defendant,  under  ad- 
vice pf  counsel,  entirely  disregarded  in  so 
far  as  it  required  the  production  of  paper* 
or  documents.  He  did  not  communicate  to 
his  partnera  in  Paris  the  fact  tbjt  the 
subpcena  had  been  served  upon  him.  He 
made  no  request  upon  the  Paris  house  to 
forward  the  papers  called  for  by  it,  and 
made  no  effort  whatever  to  obtain  any  of 
the  papers  specified  in  it.  He  appeared 
before  the  grand  jury  October  22d  and  testi- 
fied that  he  had  not  the  papers  called  for; 

Kcp.  5B9,  involving  the  refusal  of  a  aherilT's 
bailiff  to  produce  upon  subptena  duces  tecum 
,  a  warrant  under  which  he  acted  in  a  for- 
mer suit,  is  sufficiently  discussed  in  the 
principal  case. 

In  People  ex  rel.  Germania  F.  Ins  Co.  \. 
Circuit  Judge,  41  Mich.  258,  it  was  held 
to  be  no  objection  to  an  order  requiring 
plaintiff  in  an  action  on  a  Iwnd  to  produce 
certain  contracts  with  other  companies,  to 
enable  defendants  to  prepare  their  defense, 
that  such  other  companies  were  interested 
in  the  contract,  they  being  parties  to  the 
bond  and  privies  to  the  dealings  to  which 
the  bond  relates. 

And  in  National  Fertilizer  Co.  v.  Holland, 
107  Ala.  412,  54  Am.  St.  Rep.  101,  18  So. 
170,  it  was  held  that  in  an  action  on  a  note 
given  by  the  members  of  a  secret  order, 
in  wbjch  it  was  claimed  that  the  books  of 
the  order  would  show  authority  for  the  giv- 
ing of  tbe  note,  only  those  members  who  had 
the  custody  or  control  of  the  books  could 
be  required  to  produce  them,  and  be  sub- 
jected to  attachment  for  failure  to  do  bo. 

And  in  Rex  v.  Dave,  [1B08]  2  K.  B.  333, 
3  B.  R.  C.  211,  77  L.  J.  K.  B.  N.  S.  050, 
72  P.  P.  299,  09  L.  T.  N.  S.  195,  it  was  held 
that  a  bank  with  which  was  deposited  a 
document  under  an  arrangement  that  it 
should  not  be  delivered  up  by  the  bank  with- 
out the  consent  of  the  two  parties  who  de- 
posited it  was  obliged  under  subpicna  duces 
tecum  to  produce  such  document  In  a  crimi- 
nal proceeding  involving  one  of  the  deposi- 
tors. .  ,    A.  H.  jN. 
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that  he  had  made  no  effort  whateveT  U>  ob- 
taiu  tbem  since  the  service  of  the  subpceiui, 
and  that  he  was  under  ao  obligation  to 
make  any  effort  to  obt*in  said  papers  or 
checks.  The  other  New  York  partner  was 
exeufied  from  appearing  before  the  grand 
jury,  and  no  proceedings  are  pending 
against  him. 

''Thereupon  the  defendant  wm  presented 
by  the  grand  jury  for  contempt,  and  these 
proceedings  were  instituted.  The  state- 
ments of  fact  in  the  presentmeot  of  the 
grand  jury  are  true. 

'■A  hearing  was  had  before  me  upon  said 
presentment  on  October  2Bth,  at  whicli  the 
defendant  was  present  with  counsel,  and 
such  evidence  was  taken  as  eitlier  party  de- 
sired to  offer.  At  said  hearing  the  facts 
appeared  to  be  as  above  stated,  and  at  the 
concluBion  of   the  hearing  I  said: 

"  'I  think,  when  the  government  required 
evidence  for  use  in  prosecutions,  that  as  a 
citizen  of  the  country  he  was  bound  to 
make  a  reasonable  and  honest  and  diligent 
effort,  not  to  pass  into  unreasonable  bounds 
(and  plainly  to  procure  a  few  checks  was 
nothing  unreasonable  to  ask  of  a  man),  to 
get  the  evidence  requested  when  he  was  a 
joint  ownpr  of  it.  I  do  not  think  it  is  par- 
ticularly important  that  the  papers  in  this 
case  are  in  Paris.  They  might  be  in  Chi- 
cago; they  might  be  in  San  Francisco.  The 
fact  is  that  a  joint  owner  of  documents 
called  for  by  a  subptena  duces  tecum,  with- 
out making  any  effort  whatever  to  procure 
them,  comes  into  court  and  says,  "I  am  not 
bound  to  make  any  effort."  I  think  he  is. 
I  haven't  any  doubt  that  upon  the  facts 
liere  the  defendant  is  in  contempt.'  " 

Other  matters  appearing  in  the  opinion  of 
the  district  court  are  not  essential  to  the 
CBse  presented  here.  They  were  connected 
with  a  praiaeivorthy  attempt  on  the  part 
of  the  court  to  adjust  the  matter  amicably. 
In  the  eyes  of  the  law  they  are  only  per- 
sonal mutters,  and  cannot  affect  this  writ  of 

Various  errors  were  assigned  that  were 
too  general  according  to  technical  rules. 
The  grounds  upon  which  we  rest  our  con- 
clusion, however,  nrc  of  ao  fundamental  a 
character  that  wc  have  a  right  to  refnsc  to 
be  committed  to  any  result  contrary  thereto; 
and  they  may  be  said  to  be  covered  by  the 
general  assignments  of  error  to  which  we 
refer,  and  also  by  the  following  assigned 
error;  ''3.  Said  district  court  erred  in  re- 
fusing to  make  the  sixth  ruling  requested 
by  the  defendant,  namely;  'The  evidence 
does  not  wan'ant  a  Hnding  that  at  or  since 
the  date  of  the  service  of  the  subpcena  upon 
tlic  defendant  the  checks  or  drafts  therein 
referred  to  were  not  in  Paris,  France,  in  the 
actual  possession  of  the  partners  of  the  de- 
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fendant  under  a  partnership  agreement 
whereby  such  partners  were  under  no  obli- 
gation to  send  the  same  to  the  defendant  at 
New  York,  and  whereby  the  defendant  had 
no  right,  without  the  consent  of  all  the 
partners,  to  have  the  checks  sent  to  him  at 
New  York.' " 

As  to  this  refusal  the  request  was  correct. 
because,  the  right  being  a  joint  right,  and 
the  papers  referred  to,  as  well  as  the  part- 
ners referred  to,  being  in  a  foreign  country, 
where  the  business  to  which  the  papers  re- 
lated was  transacted,  it  was  plain  that  the 
partners  who  resided  there,  and  had  the 
papers  in  their  possession,  had  the  privi- 
lege of  objecting  to  their  being  forwarded 
to  a  foreign  country,  it  they  desired  so  to 
do.  This  is  plain  law,  as  was  stated  by 
Vice  Chancellor  Shadwell  in  Atty.  Gen.  v. 
Wilson,  9  Sim.  pages  526  and  530.  6  L. 
J.  Ch.  N.  S.  J19.  It  may  be  added  that 
this  proposition  is  so  clear  that  there  is  no 
necessity  of  citing  any  authorities  in  refer- 
ence thereto.  It  is  true  that  the  court  ob- 
served that  if  Munroe  had  been  insistent 
upon  a  request  for  the  papers,  they  would 
have  been  forwarded  to  this  country;  but 
there  is  no  evidence  to  that  effect.  We 
know  of  no  proofs  upon  that  point  except 
of  a  mixed  character;  indeed,  so  far  as  that 
is  concerned,  the  case  is  exactly  like  Atty. 
Gen.  v.  Wilson,  supra,  except  that  in  Atty. 
Gen.  V.  Wilson  the  party  proceeded  againtit 
made  a  statement  that  his  copartners  would 
not  give  their  consent  to  the  delivery  of  the 
books,  papers,  etc.,  asked  for  by  the 
Bubprena.  In  neither  esse  was  there  any  di- 
rect evidence  that  such  a  consent  had  been 
in  fact  refused. 

Two  other  errors  assigned  were  as  fol- 
lows: "(8)  Said  district  court  erred  in  rul- 
ing that  the  question  of  whether  the  defend- 
ant was  of  right  entitled  to  have  said 
checks  or  drafts  sent  to  him  at  New  York 
by  his  partners  for  the  purposes  of  said 
subp<ena  was  immaterial.  |9)  Said  district 
court  erred  in  refusing  to  make  the  eleventh 
ruling  requested  by  the  defendant,  namely: 
'If  the  defendant  at  the  date  of  the  service 
of  said  subpiena  was  not,  and  has  not  since 
been,  entitled  as  of  right  to  have  said 
checks  or  drafts  sent  to  him  at  New  York 
for  the  purposes  of  said  subpcena,  then  he 
cannot  be  found  guilty  of  criminal  con- 
tempt for  not  having  obtained  them,  even 
if  the  court  should  And  that  his  partners  by 
way  of  favor  would  have  sent  them  to  him 
at  Xew  York  if  be  had  requested  it.'  " 

In  proceeding  on  a  matter  of  contempt 
involving  a  fine  and  imprisonment,  Munroo 
nas  entitled  to  have  his  rights  positively  de- 
termined, and  there  should  have  been  a  posi- 
tive ruling  of  the  court  upon  these  proposi- 
tions;   and   that   ruling   would   necesaarily 
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have  been  against  the  United  States,  and 
would  have  positively  precluded  any  pro- 
ceeding against  Munroe  growing  out  of  the 
answer  thus  given.  In  the  line  of  the  re- 
quest per  the  above  alleged  errors  8  and  9, 
was  also  the  folloviTig  leading  np  to  them, 
although  it  wsb  practically  covered  by  what 
we  have  from  the  opinion  of  the  learned 
judge  of  the  district  court:  "(13)  The  dis- 
trict court  erred  in  refusing  to  make,  with- 
out any  qualification,  the  findings  oC  fact 
asked  for  in  the  defendant's  lirgt  request  for 
finding,  namely:  *At  the  time  of  the  service 
of  the  EUbpffioa  referred  to  in  the  above- 
entitled  petition,  the  defendant  whs  in  Xew 
Yorl:  city,  and  the  checks  therein  set  forth 
irere  not  in  the  physical  posseaeion  of  the 
defendant,  but  were  In  Paris,  France,  in 
the  possession  of  the  banking  copartnership 
of  Munroe  ft  Company,  of  which  the  defend- 
ant was  then  a  partner.' " 

No  observation,  however,  is  required 
with  reference  to  assigned  error  13;  it  only 
leads  up  to  assigned  errors  S  and  0,  and 
the  whole  together  would  have  necessarily 
resulted  that  the  court  could  not  compel 
Munroe  to  do  what  he  could  not  do  in  his 
own  right,  nor  puuish  him  for  contempt  in 
neglect  in  reference  thereto.  The  funda- 
mental question  involved  is  not  one  of 
morals  or  etiquette,  nor  one  whether  the 
court  could  punish  Munroe  for  not  doing 
what  he  could  accomplish  only  with  the  aid 
of  fsvors  from  other  persons;  it  could  only 
punish  him  for  what  was  in  his  power  or 
legal  right  to  do,  and  this,  too,  leads  di- 
rectly to  what  is  the  leading  case  on  this 

We  refer  to  the  opinion  of  Lord  Ellcnbor- 
ongh  in  Amey  v.  Long,  9  Kast,  473,  relating 
to  aubpiena  duces  tecum,  announced  in  1808, 
and  of  the  highest  authority  in  reference 
thereto.  He  was  speaking  the  unanimous 
opinion  of  the  court  of  King's  bench.  Some 
things  have  since  been  broadened  out  in 
prartice,  but  there  is  nothing  to  show  that 
what  we  now  quote  from  this  opinion,  at 
pages  48Z  and  483,  has  ever  been  modilied 
in  practice  or  questioned  in  theory,  namely: 
"Aa  to  the  first  of  these  objections,  and 
which  applies  to  tioth  counts  of  the  declara- 
tion equally,  it  appears  to  us  that  the  al- 
legation 'that  the  defendant  oould  and 
might  in  obedience  to  the  said  subp^pna  have 
produced  and  shown  forth  at  the  time  and 
plac;  aforesaid,  at  the  said  trial  of  the 
said  issue,  the  said  warrant  mentioned  and 
referred  to  in  the  writ  of  subpoena,'  in  the 
plain,  natural,  and  obvious  sense  of  these 
words,  importn  an  immediate  physical  abil- 
ity to  do  the  thing  required  to  be  done  on 
the  part  of  the  defendant;  i.  t.,  that  the  de- 
fendant was  able,  by  having  the  warrant  in 
his  own  possession,  to  have  produced  it,  and 
L.R  A.1S15B. 


I  not  that,  by  application  to  others  who  had 
I  the  custody  of  it,  he  could  and  might  have 
I  acquired  the  raesns,  and  indirectly  have  be- 
come the  instrument,  of  producing  it.  The 
'  latter  sense  of  the  words  is  indeed  so  re- 
mote from  the  ordinary  understanding  of 
mankind  on  such  a  subject,  and  has  so  little 
reference  to  the  duty  sought  to  be  enforced, 
viz.,  the  production  of  that  by  tlie  witness 
which  the  witness  could,  in  obedience  to  the 
subpiEna,  personally  produce,  that,  after 
verdict,  it  is  not  to  be  intended  that  the 
judge  at  the  trial  received  proof  of  the 
words  in  this  strained  and  unnatural  sense 
of  them.  And  when  it  is  afterwards  said 
in  the  count  that  the  defendant  did  not,  nor 
would,  at  the  time  and  place  of  trial,  pro- 
duce the  warrant,  although  solemnly  called 
upon  by  the  court  for  that  purpose,  'and, 
although  he  had  no  lawful  or  reasonable  ex- 
cuse or  impediment  to  the  contrary,'  it  cer- 
tainly excludes  the  cose  of  the  warrant  be- 
ing in  the  possession  of  another,  and  on 
that  account  attainable  only  through  the 
means  or  by  the  delivery  of  such  other  per- 
son, inasmuch  as  the  existence  of  such  cir- 
cumstances, if  they  bad  in  fact  existed, 
would  have  afforded  'a  lawful  and  reason- 
able excuse  and  impediment  to  the  contrary,' 
and  of  course  have  falsified  the  allegation 
upon  which  the  blame  of  nonproduction  is 
rested;  no  man  being  obliged,  according  to 
any  sense  of  the  effect  of  such  a  subpieuB,  to 
sue  and  labor  in  order  to  obtain  the  possos- 
aion  of  any  instrument  from  another,  for 
the  purpose  of  its  production  afterwards  by 
himself,  in  obedience  to  the  aubpcena." 

We  lay  emphasis  here  upon  the  words, 
"could  and  might  have  produced,"  "imports 
an  immediate  pliyaical  obility  to  do  a  thing 
required,"  "by  having  the  warrant  in  his 
own  poBsesaion."  "and  not  that  by  applica- 
tion to  others  who  had  the  custody  of  it," 
"which  the  witness  could,  in  obedience  to 
the  subpcena,  personally  produce,"  "excludes 
the  case  of  tlie  warrant  being  in  the  pos- 
session of  another,"  "and  no  man  being 
obliged  to  sue  and  labor,"  etc.  Of  course, 
this  is  not  to  be  taken  too  literally,  but  it 
certainly  applies  to  the  case  of  thia  plaiotiff 
in  error.  He  could  nut  lawfully  be  called 
upon  under  a  writ  of  subpcena  duces  tecum, 
to  sue  and  labor  to  the  extent  of  superin- 
tending shipment  of  papers  from  France  to 
the  United  States,  to  have  the  care  and  re- 
sponsibility of  them  upon  arrival,  or  of  be- 
ing obliged  to  await  the  necessities  of  At- 
lantic navigation,  and  to  assume  all  the 
other  incidents  of  an  importation  of  this 
character,  including  the  chance  of  the  time 
of  the  arrival  of  the  documents  and  the 
travel  to  and  from  in  connection  there- 
witii.  merely  for  the  per  diem  ot  a  witness 
of   perhaps   only   one  day   attending  court, 
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Hud  the  mileage  from  his  pla«  of  residence 
to  the  place  of  trial. 

We  make  these  observations  because  the 
amount  of  responsibility  and  attention  re- 
quired from  the  position  of  the  United 
States,  with  reference  to  importing  docu- 
ments from  a  foreign  country,  is  too  great 
to  be  lawfully  demanded  as  the  result  of  a 
subprena  duces  tecum  upon  an  ordinary  viit- 
ness;  and  in  doing  this  we  stop  short  of 
conaidericg  whether,  in  any  event,  the  serv- 
ice of  a,  subpienB  can  compel  a  witness  to 
go  outside  of  the  district  of  his  own  resi- 
dence for  the  purpose  of  obtaining  docu- 
ments, or  for  any  purpose  eiccpt  traveling 
to  tile  place  of  judicial  session,  for  which 
he  is  compensated,  and  especially  whether  a 
HubpiEna  duces  tecum  can  compel  the  holder 
of  documents  which  in  many  cases  may  be 
of  very  great  value,  to  transport  them  from 
one  foreign  country  to  a  domoBtic  country, 
and  especially  across  the  high  seas,  with  all 
the  perils  attaching  thereto.  No  case  can 
be  found  which  justifles  a  proposition  of 
that  character.  The  caution  which  the  com- 
mon law  took  in  regard  to  transportation 
of  documents  of  vttlnc  across  the  high  acaa 
is  illustrated  by  what  is  said  in  Bacon's 
Abridgment  under  Error  (D)  II.  While, 
with  reference  to  a  writ  of  error  from  Par- 
liament to  the  King's  bench,  the  chief  jus- 
tice was  required  to  attend  with  the  original 
record,  though  the  same  was  immediately  re- 
stored to  the  King's  bench,  yet,  on  a  writ 
of  error  to  a  judgment  in  the  King's  bench 
in  Ireland,  only  a  transcript  of  the  record 
was  sent  across  the  channel  by  reason  of 
the  dangers  of  the  seas.  This  practice  was 
commented  on  by  Lord  Mansfield  in  Vicars 
V.  Haydon,  Cowp.  pt.  2,  pp.  841  and  843. 

The  judgment  of  the  District  Court  is  re- 
versed, and  the  case  is  remanded  to  that 
court  for  further  proceedings  in  accordance 
with  law. 

Petition  for  rehearing  denied  August  11, 


montanj*  supreme  court. 

BX  PARTE  MITCHELL  ilcDOXALD  et  al. 

RE  DAN  niLLIS. 

{4B  Mont.  454,  143  Pac.  047.) 

Coupts  —  control  over  governor  —  enp- 
presdlon  of  lnsurre<^tlon. 

1.  The  court  has  no  supervisory  control 
over  the  exerciae  by  the  governor  of  his  con- 
stitutional power  to  call  out  the  military 
forces  to  suppress  an  insurrection. 
Governor  —  snppresston  of  insurrection 
.    —  opinion  of  local  aiilliorlties. 

2.  The    local    authorities   have    no   pow- 
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er  to  question  the  necessity  of  the  exercise 
by  the  governor  of  his  constitutional  power 
in  r>4ii]  n,i»  tha  mii;4-{<i  tn  Bupprefis  an  insur- 


to  call  out  the  mill 


Insurrection  —  suppr«eslon  —  «rrest  — 
power  of  militia. 

3.  Under  the  constitutional  power  of  the 
governor  to  call  out  the  militia  to  suppress 
an  insurrection,  tlie  military  ollicers  may 
arrest  leaders  of  the  insurrection  and  hold 
them  in  custody  until  it  is  safe  to  turn  them 
over  to  the  courts  for  trial. 

Martial  law  —  power  to  cslablisli. 

4.  Constitutional  power  to  the  governor 
to  call  out  the  militia  to  suppress  insur- 
rections does  not  include  power  to  establish 
martial  law,  which  will  authorize  the  con- 
viction of  a  civilian  for  crime  without  trial 
by  jury. 

Statute  —   rejection   by   refcrendntn   — 

5.  A  statute  rejected  by  the  people  on 
referendum  after  pasBafje  by  the  legislature 
has  no  force  even  to  repeal  prior  statutes. 
Habeas   corpus   —   Bciitcnce    by   court- 

inurllal  —  refusal  to  release. 

0.  One  sentenced  to  imprisonment  bj  a 
eourt-martial  will  not  be  released  on  habeas 
corpus  if  ho  is  charged  with  aiding  an  in~ 
surrection,  but  wilt  be  remanded  to  be 
dealt  with  according  to  law,  although  the 
sentence  is  invalid. 

(October  8,  ](I14.) 

PETITIONS  for  writs  of  habeas  corpus 
to  secure  petitioners'  release  from  a1- 


Xole.  —  The  constitutional  questions 
raised  by  the  arrest  and  detention  by  mili- 
tary authorities,  of  persona  ebarged  with 
participation  in  civil  disorders  which  such 
authorities  are  employed  in  suppressing, 
have  been  discussed  in  a  note  to  Re  Moyer, 
12  L.R.A.(N.S.)  97fl,  on  "Power  of  govern- 
or, in  exercise  of  power  to  suppress  insur- 
rection, to  authorize  arrest  and  detention 
of  persons  without  turning  them  over  to 
the  civil  authorities,"  and  a  note  to  Stat*- 
ex  rel.  Mays  v.  Brown,  45  L.Il.A.  (N.S.)  996, 
on  "Continuance  of  constitutional  guaran- 
ties during  war  or  insurrection."  It  will 
be  noted  that  the  Montana  supreme  court, 
while  affirming  the  right  of  the  military 
authorities  to  arrest  and  detain  participants 
in  an  insurrection  until  they  may  safely  be 
turned  over  to  the  civil  courts  for  trial, — a 
position  heretofore  taken  by  other  courts, 
notably  the  Colorado  suprenie  court  in 
Ee  Moyer.  supra,  and  the  United  States 
Supreme  Court  in  Clover  v.  Peabody,  212 
U.  S.  78,  S3  L.  ed.  410,  29  Sup.  Ct.  Rep.  235, 
declines  to  accede  to  the  doctrine  of  the 
West  Virginia  supreme  court  in  State  cjc 
rel.  Mays  r.  Brown,  supra  and  Ex  part« 
Jones,  46  L.R.A.[K.S.)  1030,  that  the  con- 
stitutional guaranties  of  the  right  to  have 
the  validity  of  such  detention  reviewed  by 
habeas  corpus  and  the  right  of  trial  hy  jury 
are  suspended  in  a  district  in  which  martial 
law  has  been  declared.  E.  S.  O. 
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leged  unlawful   detention  and   restraint  by 
the  military  authorities.     Writ  denied. 

PETrnON  for  ti  writ  o(  habeas  corpus  tc 
secure  petitioner's  release  from  cust^)- 
dy  to  which  he  had  been  committed  for  aS' 
saulting  and  resisttng  an  officer.  Petition- 
er remanded  for  trial. 

The  facts  are  stated  in  the  opinion. 

Messrs.  1.  G.  Penny  and  31aur>  Tom- 
plctnan  *  Davies,  for  petitioners. 

Messrs.  D.  M.  Kellj  and  Jesse  B. 
Roote,  for  respondents: 

The  governor,  as  the  chief  executive  of- 
ficer of  the  state,  had  the  authority  under 
the  Constitution  and  statutes  of  the  state, 
to  issue  the  proclamation  referred  to,  and 
to  order  the  state  troops  into  Uie  district 
described  therein. 

United  States  v.  Dielcelman,  92  C  S. 
S20.  23  L.  ed.  742;  Luther  v.  Borden,  7 
How.  45,  12  L.  ed.  BOO;  Com.  ex  rel.  Wads- 
worth  V.  Shortail,  200  Pa.  185,  85  L.E.A. 
11)3,  98  Am.  St.  Rep.  759,  55  Atl.  952; 
Moyer  v.  Peabody,  212  U.  S.  7fl,  53  L,  ed. 
410,  29  Sup.  Ct.  Rep.  235,  148  Fed.  870;  Re 
Moyer,  55  Colo.  15B,  12  L.R.A.(N.S.)  979, 
117  Am.  St.  Rep.  189,  85  Pac.  190;  He 
Mover,  12  Idaho,  250,  12  L.R.A.(N.S.)  227, 
lis"  Am.  St.  Hep.  214,  85  Pac.  897-  Ex 
parte  Bright,  1  Utah,  145;  E.v  parte  Field, 
5  Blatchf.  63,  Fed.  Cas.  No.  4,761;  Re 
Charge  to  Grand  Jury,  4  Inters.  Cora.  Rep. 
781,  62  Fed.  829;  State  ex  rel.  Mays  v. 
Brown,  71  W.  Va.  519,  45  L.R.A.(N.S.) 
99G,  77  S.  E.  243.  Ann.  Cas.  1914C,  1;  Re 
Jones,  71  W,  Va,  567,  45  L.R-i.(N.S.) 
1030,  77  S.  E.  1029,  Ann.  Cas.  1914C,  31; 
Ex  parte  Milligan,  4  Wall.  2,  141,  18  L.  cd. 


281, 


Mr.  1 


.   Poorman  also  for   respond- 


Sanner,  J.,  delivered  the  opinion  of  the 

On  September  1,  1914,  Honorable  S.  V. 
Sten-art,  governor  of  this  state,  issued  his 
executive  proclamation,  as  follows: 


Proclamation. 

Whereas,  it  Las  Ijecome  apparent  tliat 
conditions  of  lawlessness  and  defiajice  of 
authority  prevail  in  the  county  of  Silver 
Bow,  state  of  Montana,  and  that  combina- 
tions to  resist  the  execution  of  process 
exist  in  said  Silver  Bow  county,  and  that 
the  power  of  the  county  has  been  exerted 
and  has  not  been  sufficient  to  enable  the  of- 
ficers having  process  to  es^ecute  it;  and 

Whereas,  it  has  been  represented  to  me 
by  properly  constituted  authorities  that 
the  peace  ofllccra  of  said  county  are  unable 
r..H.A.1915B. 


to  secure  service  of  process  and  compliance 
with  the  law;  and 

Whereas,  it  is  made  sufficiently  to  appet-r 
to  me  that  peace  and  quiet  cannot  be  re- 
established in  said  county  of  Silver  Bow 
without  the  aid  of  some  force  other  than 
the  present  constituted  authority  of  said 
county : 

Now,  therefore,  I,  8.  V,  Stewart,  as 
governor  of  the  state  of  Montana,  under 
and  by  virtue  of  the  authority  vested  in  me 
by  tbe  Constitution  and  the  statutes  of 
said  state,  do  hereby  proclaim  the  said 
county  of  Silver  Bow,  state  of  Montana,  to 
be  in  a  state  of  Insurrection,  and  do  here- 
by declare  that  said  Silver  Bow  county, 
state  of  Montana,  be  and  is  hereby  under 
martial  law,  and  under  the  jurisdiction  of 
the  military  authorities  of  said  state  of 
Montanaj  and  such  military  forces  as  may 
be  ordered  into  service  to  enforce  the  pro' 
visions  of  this  proclamation  shall  be  under 
the  command  of  Major  Dan  J.  Donohue. 
This  proclamation  to  continue  until  the 
same  shall  be  revoked  or  modified. 

And  J  do  hereby  call  upon  all  citizens  of 
said  county,  and  demand  of  them  that  they 
refrain  from  any  and  all  acts  that  may  in 
any  way  contribute  to  a  continuance  of  dis- 
order. They  should  desist  from  partici- 
pating in  gatherings  upon  the  streets  or 
in  public  places,  mindful  always  of  the 
danger  that  attends  the  assembling  of  large 
crowds  of  the  idle  and  curious,  and  of  the 
fact  that  the  innocent  bystander  is  always 
in  peril  in  the  event  of  a  clash  between  the 
lawless  and  the  forces  of  law  and  order- 
As  d  I  appeal  to  the  sober-minded,  peace- 
loving  citizens  of  said  county  for  co-opera- 
tion with  the  proper  authorities  In  any 
manner  that  will  tend  to  a  restoration  of 
peace  and  quiet  in  that  community. 

The  forces  of  the  state  have  been  sent 
into  said  county  upon  the  urgent  demands 
of  those  who  are  entitled  to  be  heard  in  an 
ppeal  for  protection  of  life  and  property, 
and  for  the  adjustment  of  conditions  that 
have  become  intolerable  and  a  stigma  upon 
the  fair  name  of  our  state.  In  the  pursuit 
of  this  end,  these  forces  shall  know  neither 
organization  nor  faction,  their  sole  aim 
being  the  re-establishment  of  peace  in  tlie 
)Unty  of  Silver  Bow.  In  the  accomplish- 
lent  of  this  purpose  they  should  have  the 
moral  support  of  every  person  who  values 
the  stability  of  government  and  the  safety 
of  life  and  property. 

In  witness  whereof  I  have  hereunto  set 
my  hand  and  caused  the  great  seal  of  the 
state  to  be  affixed. 

Done  at  Helena,  the  capital,  this  the  first 
day  of  September,  in  the  year  of  Our  Lord 
thousand   nine   hundred   and   fourteen. 
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and    of    tlie    Independence    of    the    United 
States   tlie   one   hundred   thirty -ninth. 

(Signed)  S.  V.  Stewart. 

(The   Crcat   Seat   of   the   State   of   Mon- 


In  accordance  with  the  above  procli 
mation,  milltarj>  forces  of  the  state  under 
the  command  of  Major  Dau  J.  Donohue 
rived  in  Silver  Bow  county,  took  militar;f 
possession  thereof,  and  auch  military  pos- 
session hag  since  continued  and  still  con- 
tinues. On  the  12th  day  of  September, 
Mitchell  McDonald,  Owen  Smith,  Joseph 
Bradley,  E.  W.  Malone,  Ed  Ross,  and  Ji 
Chapman  tiled  in  this  court  their  petitions 
for  H'rifa  of  habeas  corpus,  alleging, 
substance,  that  tlicj  were  being  unlawfully 
detained  and  restrained  of  their  liberty  by 
the  governor  and  by  ^lajor  Dunohue  ant" 
certain  other  military  ofTicers  of  the  state 
who  were  named  as  respondents,  in  that  thi 
petitioners  had  been  arrested  without  war 
rant  and  were  being  held  without  bail,  t( 
be  tried  without  a  jury  before  an  alleged 
court  or  tribunal  act  up  by  the  military 
authorities,  upon  cbarges  to  the  petition- 
ers unknown,  and  this  notwithstanding 
they  had  infringed  no  law  and  were  nof 
members  of  the  organized  mititia  of  thi 
state.  To  these  petitions  respondent) 
made  return,  setting  forth  their  official 
character,  the  proclamation  of  the  gov 
or,  and  also  a  proclamation  made 
Major  Donoliue  upon  his  arrival  in  Si 
Bow  county  with  the  military  forces,  and 
alleging  that  said  county  was  then  in  a 
state  of  insurrection;  that  the  emergencies 
of  the  situation  demanded  the  arrest  and 
detention  of  the  petitioners  for  the  success- 
ful accomplishment  of  the  purpose  for 
which  said  military  authorities  had  been 
sent  into  Silver  Bow  county  by  the  govern- 
or, "such  detention  for  the  present  being 
necessary  to  prevent  the  petitioners  from 
committing  overt  acts  in  defiance  of  the 
military  authority  of  said  military  forces;" 
that  the  said  petitioners  were  leaders  of 
those  engaged  in  insurrection,  and  had 
been,  and  if  discharged  from  arrest  wou'..l 
be,  active  participants  in  fomenting  and 
keeping  alive  the  condition  of  insurrection 
existing  in  Silver  Bow  county ;  and  that  it 
is  the  purpose  of  the  respondents  to  re- 
lease and  discharge  petitioners  from  mili- 
tary arrest  as  soon  as  that  can  safely  be 
done  with  reference  to  the  suppression  of 
the  existing  state  of  insurrection,  and  then 
surrender  them  to  the  civil  authorities,  to 
be  dealt  with  in  the  ordinary  course  of 
justice  after  such  insurrection  is  sup- 
pressed. Upon  the  return  and  the  evidence 
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I  taken  at  the  hearing,  this  court  made  an 
'  order  denying  the  release  of  petitioners, 
with  leave  to  repetition  after  thirty  days, 
if  at  that  time  they  had  not  been  delivered 
to  the  civil  authorities,  and  the  courts 
were  then  open  and  able  to  execute  their 
process.  The  reasons  for  that  order  will 
be  set  forth  in  the  course  of  this  opinitm. 

Thereafter,  and  on  September  24,  1914, 
Dan  GiUis  iiied  his  petition  for  a  writ  of 
habeas  corpus,  alleging  unlawful  detention 
and  restraint  by  the  same  respondents,  and 
that  such  detention  and  restraint  are  had 
and  claimed  by  virtue  of  a  commitment  is- 
sued on  September  21,  1914,  by  Jesse  B. 
Roote,  as  major  and  judge  of  a  certain  sum- 
mary court  set  up  by  the  military  au- 
thorities in  Silver  Bow  county,  after  an 
alleged  trial  before  said  Jesse  B.  Roote 
without  ft  jury,   upon  a  charge  of  assault- 


ing and  resisting  an  ofllcer,  and  in  which 
said  proceeding  said  ilcsse  B.  Roote  as- 
sumed to  adjudge  the  petitioner  guilty  and 
to  render  judgment  that  he  he  imprisoned 
in  the  county  jail  in  Silver  Bow  county,  or 
any  prison  in  said  county,  for  the  term  of 
eleven  months  and  pay  a  fine  of  $500,  and 
all  this  notwithstanding  all  of  the  district 
courts  of  said  Silver  Bow  county  were  dur- 
ing the  period  covered  by  said  proceeding, 
and  since  have  been,  open  and  actively  at- 
tending to  business,  including  the  trial  of 
causes.  The  effect  of  the  return  to  this 
petition  is  to  admit  the  detention  of  the 
petitioner  under  the  commitment  abovo 
mentioned,  and  such  detention  is  sought  to 
be  defended  upon  the  following  grounds: 
Tliat  by  the  proclamation  of  the  governor 
martial  law  became  established  in  Silver 
Bow  county;  that  by  the  proclamation  of 
Major  Donobue  the  summary  court  above 
referred  to  was  created,  "and  it  was  ordered 
that  all  acts  which  would  constitute  an  of- 
fense or  otTcnscs  under  the  penal  laws  of 
Montana  or  the  ordinances  of  the  city  of 
Butte,  as  well  as  any  act  which  would 
hinder  or  tend  to  hinder,  delay,  or  obstruct 
the  work  of  the  military  forces  in  restoring 
order,  should  be  punish  a  hie  as  olTcnses 
under  the  martial  law,  and  that  such 
punishments  should  be  inflicted  as  in  the 
judgment  of  ^aid  officer  constituting  said 
summary  court  in  cases  of  minor  offenses 
should  be  suitable."  It  is  also  respectfully 
claimed  "that  the  supreme  court  of  Mon- 
tana is  without  jurisdiction  in  the  premisea 
to  discharge  said  Uca  Gillia  from  arrest 
and  imprisonment  by  reason  of  the  facts 
and  things  hereinbefore  recited." 

It  will  be  readily  noted  that  the  position 
taken  by  the  respondents  in  the  Gillis  Case 
is  much  broader  than  that  presented  hy  the 
returns  in  the  eHuses  first  presented.  The 
respondents     now     maintain :       "That    tbft 


gOT«mor,  as  the  cliief  executive  officer  of 
the  Btate,  has  and  had  the  authority,  under 
the  Constitution  and  gtatutes  of  Jie  state, 
to  issue  the  proclamation  referred  to,  and 
to  order  the  state  troopa  into  the  district 
described  therein,  and  that  when  tlie 
proclamation,  as  is  the  case  here,  declares 
absolute  martial  law,  that  of  itself  has  the 
effect  of  suspending  all  governmental  civil 
tribunals,  and  that  the  supreme  authority 
and  responsibility  of  government  ia  thereby 
vested  in  the  military  forces,  .  .  .  and 
such  military  forces,  in  the  discharge  of  the 
duties  resting  upon  them,  may  establish 
courts  for  the  trial  of  ofTenders  who  viilate 
military  orders  or  who  violate  the  laws  of 
the  state  within  the  troubled  zone." 

The  questions  thus  involved  are  extreme- 
ly grave  and  far-reaching  in  effect. 

A.  That  the  governor  had  the  authority 
to  proclaim  a  state  of  insurrection  to  exist 
in  the  county  of  Silver  Bow,  and  to  detail 
the  organincd  militia  of  this  state  to  sup- 
press such  insurrection,  is  settled  by  the 
express  language  of  our  Constitution; 
"The  supreme  executive  power  of  the  state 
shall  be  vested  in  the  governor,  who  shall 
see  that  the  laws  are  faithfully  executed. 
The  goi'ernor  shall  be  commander  in  chief 
of  the  militia  forces    of    the   state,  .     . 

and  shall  have  power  to  call  out  any  part 
or  the  whole  of  said  forces  to  aid  in  the 
execution  of  the  laws,  to  suppress  insur- 
rection or  to  repel  invasion."  Const,  art. 
7,  $%  5,  6. 

Nor  is  there  the  slightest  doubt  that,  as 
he  must  determine,  so  he  alone  can  deter- 

atid  when  the  conditions  require  the  inter- 
position of  military  aid.  Neither  this 
court  nor  the  local  authorities  can  be  the 
arbiter  in  such  a  matter.  Not  this  court, 
for  it  exercises  judicial  functions  alone; 
and  not  the  locai  authorities,  for,  although 
the  enforcement  of  the  law  is  primarily 
with  them,  public  opinion  and  official  atti- 
tude may  be  dominated  by  the  forces  who 
would  take  the  law  into  their  own  hands. 
In  every  age  and  in  every  country  tlicre  has 
come  a  time  when  portions  of  the  people, 
roused  to  passion  by  some  real  or  fancied 
CBua?,  have  sought  by  violence  to  enforce 
what  they  conceived  to  be  their  rights. 
When  such  an  emergency  arises  it  calls  for 
prompt  and  effecti('e  action,  for  this  is  a 
government  of  law,  and  no  permanent  re- 
dress of  grievances  is  possible  through  the 
wanton  destruction  of  life  or  property.  In 
such  a  situation  the  governor  is  not  to  be 
thwarted  and  bis  hands  are  not  to  be  tied 
by  the  judgment  of  local  authorities  who 
may  be  overconfident  or  who  may  be 
acquiescent.  "It  is  said  that  this  power 
.  .  .  ia  dangerous  to  liberty,  and  may  be 
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abused.  All  power  may  be  abused,  if  placed 
in  unworthy  hands.  But  it  would  be  diffi- 
cult, we  think,  to  point  out  ajiy  other  hands 
in  which  this  power  would  be  more  safe, 
and  at  the  same  time  equally  cITectual." 
Luther  v.  Borden,  7  How,  1,  ]2,  12  L.  ed. 
581,  586. 

In  a  case  of  insurrection  it  is  not  merely 
the  local  law  that  is  set  at  naught.  It  is 
the  law  of  the  state.  Our  Constitution 
places  the  responsibility  for  the  maint«- 
nance  of  that  law  exactly  where  it  belongs; 
our  statutes  recognize  the  fact  in  the  pro- 
vision that  the  governor  may  (but  need 
not)  put  the  militia  in  charge  of  the  local 
authorities  I  Rev.  Codes,  g  8967 1,  and  it  is 
the  duty  of  this  court  to  refrain  from  inter- 
ference or  question  so  long  as  the  governor 
remains  within  the  limits  established  b/  the- 
Constitution.  So  much  being  true,  t'  e  re- 
citals in  the  proclamation  that  a  state  of 
insurrection  existed  in  the  county  of  Silver 
Bow  cannot  be  controverted,  but  must  be 
taken  as  linal  and  conclusive.  Martin  v. 
Mott,  12  Wheat,  li>,  8  L.  ed.  537;  Luther 
v.  Borden,  supra;  Moyer  v.  Peabod  ■,  212 
V.  S.  78,  53  L.  ed.  410,  29  Sup.  Ct.  Rep. 
235;  Moyer  v.  Peabody  (C.  C.)  148  Fed. 
870;  Franks  v.  Smith,  142  Ky.  232,  L.R.A. 
1915A,  1141,  134  S.  W.  4S4,  Ann.  Caa. 
1912D.  319;  Re  Moyer,  35  Colo.  159,  12 
I*R.A.(N.S.}  980.  117  Am.  St.  Rep.  180,  85 
Pac.  190;  Barcelon  v.  Baker  et  al.  5  Philip- 
pine, 87;  Re  Boyle,  Q  Idaho,  609,  45  .R.A. 
832,  90  Am.  St.  Rep.  288,  57  I'ac.  706; 
Ex  parte  Moore,  64  N.  C.  807.  For  reasons 
equally  cogent,  we  must  presume  the  con- 
ditions, thus  proclaimed,  to  continue  until 
by  executive  order  or  proclamation  it  shall 
be  otherwise  declared.  Barcelon  v.  Baker, 
5  Philippine,  87, 

Premising,  then,  that  Silver  Bow  county 
was  and  is  in  a  state  of  insurrection,  and 
that  the  presence  of  the  organized  militia 
was  and  is  necessary  to  the  permanent 
restoration  of  order,  what  luis  that  to  do 
with  the  arrest  and  detention  of  KIcDonald 
and  his  copetit loners?  We  think  it  has 
much  to  do  under  any  and  every  theory 
that  may  possibly  be  entertained  touching 
the  power  ot  the  governor  and  the  liiilitia 
in  cases  of  insurrection.  It  was  distinctly 
asserted  in  the  returns,  and  established  to 
our  satisfaction  by  the  evidence  taken 
upon  the  hearing,  that  McDonald  and  his 
copetitioners  had  not  been  arrested,  and 
were  not  being  held  for  trial  before  any 
court-martial  or  other  military  tribunal,  but 
that  they  had  been  arrested  as  leaders  and 
inciters  of  the  insurrection,  and  were  being 
held  as  necessary  measures  for  its  suppres- 
sion, to  be  turned  over  to  the  civil  au- 
thorities for  trial  as  sood  as  that  could 
safely   be   done.      After   a  consideration   of 
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all  that  whb  aaid  in  &rguin«nt,  and  of  prac- 
tteallj'  all  the  acceaeihle  literature  on  the 
subject,  we  ase  convinced  that  the  theory 
which  accords  the  least  pauer  to  the 
governor  and  to  the  raiiitia  in  eases  of  in- 
surrection is  that  he  acta  as  a  civil  officer 
of  the  state,  and  that  the  military  forces 
under  him  operate  as  a  sort  of  major  police 
for  the  restoration  of  public  order;  and  we 
confidently  assert  that  under  this  theory 
the  arrest  and  detention,  under  the  circum- 
stances stated,  can  be  justified,  and  must 
l>e  upheld. 

The  return  to  the  writs  issued  on  behalf 
of  the  llcDonald  and  his  copetitioners  is  ia 
exactly  the  same  terms  as  that  presented  in 
the  Moyer  Case,  cited  above,  and  touching 
its  efilcacy  the  supreme  court  of  Colorado 
said:  "Are  the  arrest  and  detention  of 
petitioner  under  the  facts  narrated  illegal  ? 
When  an  express  power  is  conferred,  all 
necessary  means  may  be  employed  to  exer- 
cise it,  which  are  not  expressly  or  implied- 
ly prohibited.  1  Story,  Const.  %  434.  Laws 
must  be  given  a  reasonable  construction, 
which,  so  far  as  possible,  will  enable  the 
end  thereby  sought  to  be  attained.  So  with 
the  Constitution.  It  must  be  given  that 
coostr  notion  of  which  it  is  susceptible 
which  will  tend  to  maintain  and  preserve 
the  government  of  which  it  is  the  founda- 
tion, and  protect  the  citizens  of  the  state  in 
the  enjoyment  of  their  inalienable  rigbts. 
In  suppressing  an  insurrection,  it  has  been 
many  times  determined  that  the  military 
may  resort  to  extreme  force  as  against 
armed  and  riotous  resistance,  even  to  the 
extent  of  talcing  the  life  of  the  rioters. 
Without  such  authority,  the  presence  of  the 
military  in  a  district  under  the  control  of 
the  insurrcctionisU  would  be  a  mere  idle 
parade,  unable  to  accomplish  anything  in 
the  way  of  restoring  order  or  suppressing 
riotous  conduct.  If,  then,  the  military  may 
resort  to  the  extreme  of  taking  human  life 
in  order  to  suppress  insurrection,  it  is  im- 
poasihle  to  imagine  upon  what  hypothesis 
it  can  he  successfully  claimed  that  the 
milder  means  of  seizing  the  persons  of  those 
participating  in  the  insurrection  or  aiding 
and  abetting  it  may  not  be  resorted  to. 
This  is  but  a  lawful  means  to  the  end  to  be 
accomplished.  The  power  and  authority  of 
the  militia  in  such  circumstances  are  not 
unlike  that  of  the  police  of  a  city  or  the 
sheriff  of  a  county  aided  by  his  deputies  or 
pone  comitatua  in  suppressing  a  riot. 
Certainly  such  officials  would  he  justified  in 
arresting  the  rioters  and  placing  them  in 
jail  without  warrant,  and  detaining  them 
there  until  the  riot  was  euppreased.  .  .  . 
If,  as  contended  by  counsel  for  petitioner, 
the  military,  as  soon  as  a  rioter  or  in- 
surrectionist is  arrested,  must  turn  him 
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over  to  the  civil  authorities  of  the  county, 
the  arrest  might,  and  in  many  instance* 
would,  amount  to  a.  mere  farce.  He  could 
he  released  on  bail,  and  left  free  to  again 
join  the  rioters,  or  engage  in  aiding  and 
abetting  their  action,  and,  if  again  arrest- 
ed, the  same  process  would  have  to  be  re- 
peated, and  thus  the  action  of  the  military 
would  be  rendered  a  nullity.  Again,  if  it 
be  conceded  that,  on  the  arrest  of  a  rioter 
by  the  military,  he  must  at  once  be  turned 
over  to  the  custody  of  the  civil  officera  of 
the  county,  then  the  military,  in  seizing 
armed  insurrectionists  and  depriving  them 
of  their  arms,  would  be  required  to  fortli- 
with  return  them  to  the  hands  of  those  who 
were  employing  them  in  acts  of  violence,  or 
he  subject  to  an  action  of  replevin  for  their 
recovery,  whereby  immediate  possession  of 
such  arms  would  be  obtained  by  the  rioters, 
who  would  thus  again  be  equipped  to  con- 
tinue their  lawless  conduct.  To  deny  the 
right  of  the  militia  to  detain  those  whom 
they  arrest  while  engaged  in  suppressing 
acts  of  violence,  and  until  order  is  restored, 
would  lead  to  the  most  absurd  results.  The 
arrest  and  detention  of  an  inaurrectionist, 
either  actually  engaged  in  acta  of  violence 
or  in  aiding  and  abetting  others  to  com- 
mit such  acts,  violates  none  of  his  constitu- 
tional rights.  He  is  not  tried  by  any  mili- 
tary court,  or  denied  tlie  right  of  trial  by 
jury;  neither  is  he  punished  for  violation 
of  the  la«,  nor  held  without  due  process  of 
law.  His  arrest  and  detention  in  such 
circumstances  are  merely  to  prevent  him 
from  taking  part  or  aiding  in  a  continua- 
tion of  the  conditions  whicli  the  governor, 
in  the  discharge  of  his  official  duties  and  in 
the  exercise  of  the  authority  conferred  by 
law,   is   endeavoring  to   suppress." 

After  bis  release.  Moyer  brought  a  civil 
action  in  the  circuit  court  of  the  Unit«d 
States  for  the  district  of  Colorado,  to  se- 
cure damages  for  bis  arrest  and  imprison- 
ment, and  that  court,  in  sustaining  a.  de- 
murrer to  the  complaint,  remarked:  ''Tlie 
state  Constitution  enjoined  the  governor, 
as  such  oSicer,  to  put  down  the  insurrec- 
tion. The  aituation  must  have  been  more 
or  less  desperate,  and  required  prompt 
action,  effective  of  the  purpose.  Measuree 
are  sometimes  necessary  under  the  police 
power  that  are  severe,  such  as  the  summary 
destruction  of  property  used  tor  bji  unlaw- 
ful purpose  (Lawton  v.  Steele,  152  U-  S. 
133,  38  L.  ed.  3S.5,  14  Sup.  Ct.  Bep.  499), 
such  as  treating  property  used  in  an  unlaw- 
ful traffic  as  a  nuisance  (Mugler  v.  Kansas, 
123  U.  S.  623.  31  L.  ed.  205,  6  Sup.  Ct. 
Kep.  273;  Kidd  v.  Pearson,  128  U.  S.  1, 
32  L.  ed.  346,  2  luters.  Com.  Rep.  232.  9 
Sup.  Ct.  Rep.  6),  Bucli  as  the  summary  do- 
atruction  of  property  to  stay  conflagration 
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(BuwJitch  V.  Boston,  101  U.  S.  16.  !^  L. 
vd.  OSO)  ;  such  aa  the  Bummary  destruction 
of     obscene     booka     and     disoau^d     I'attle 

iSontpIl  V.  New  Orlpans  &  C.  R,  Co,  1Q6  U. 
S.  ms,  41  L.  ed.  1169,  IT  Sup.  Ct.  Kcp. 
003,  1  Am.  Xeg.  Rep.  773}  ;  such  aa  the  re- 
etraint  of  peraoual  liberty  in  passing  eitlicr 
into  or  out  of  an  infected  district,  for  the 
extermination  of  contagion  (Compagnic 
Francaise  ds  Navigation  a  Vapeur  v.  State 
Bd.  of  Health,  180  U.  S.  3S0,  46  L.  ed.  12C9, 
22  Sup.  Ct.  Rep.  Sll;  aod  the  prohibitions 
found  in  the  14th  Amendment  have  never 
bi«n  construed  to  he  an  encroachment  on 
such  a  proper  exercise  of  tliat  power;  neith- 
er is  it  believed  that  aaid  prohibitions  can 
be  BO  coustnied  as  an  encroachment  upon 
the  exercise  of  tlie  military  power  within 
the  lines  here  indicated, — invoked  to  protect 
the  very  life  of  the  Social  body.  In  both 
cases  we  find  their  right  and  juatificatioD 
in  the  maxim,  Salm  populi,  supreme  lex." 
Moyer  v.  Pcabody,  14B  Fed.  876. 

Tlie  cause  last  mentioned  was  appealed  to 
tlie  Supreme  Court  of  the  United  States, 
and  was  alflrimid;  Mr.  Justice  llolmea 
speaking  as  follows:  "Of  course,  the  plain- 
tilTs  position  is  that  he  has  been  deprived 
of  his  liberty  without  due  process  of  law- 
But  it  ia  familiar  that  what  is  due  procesa 
of  law  depends  on  circumstances. 
with  the  subject-matter  and  the  necessities 
of  the  situation.  Thua,  summary  proceed- 
ings Bufflee  for  taxes,  and  executive  de- 
cisions for  excl union  from  the  country. 
Den.  ex  dem.  Murray  v.  Hohoken  Land  &. 
Improv.  Co.  38  How.  272,  16  L.  ed.  372; 
United  States  v.  Ju  Toy,  188  U.  S.  253,  263, 
49  L.  ed.  1040,  1044,  25  Sup.  Ct.  Kep.  644. 
What,  then,  are  the  circum stances  of  this 
case!  .  .  .  Tlie  facta  that  wc  are  to 
aattuine  arc  that  a  state  of  insurrection  ex- 
isted, and  that  the  governor,  without  suf- 
licient  reason,  but  in  good  faith,  in  the 
course  of  putting  tlie  insurrection  down, 
held  the  plaintiff  until  he  thought  that  he 
safely  rould  release  him.  ...  In  such 
a  situation  we  must  assume  that  he  had  a 
right  under  the  state  Constitution  and  laws 
to  call  out  troops,  as  was  held  bj  the  su- 
preme court  of  the  state.  The  Constitution 
is  supplemented  by  an  act  providing  that 
'when  an  invasion  of  or  insurrection  in  the 
state  is  made  or  threatened,  the  governor 
shall  order  the  National  Guard  to  repel  or 
suppress  the  same.'  Colo.  Laws  1807,  chap. 
63.  art.  7,  %  2,  p.  204.  That  means  that  he 
shall  make  the  ordinary  use  of  the  soldiers 
to  that  end;  that  he  may  kill  persons  who 
resist,  and,  of  course,  that  he  may  use  the 
milder  measure  of  seizing  the  bodies  of 
those  whom  he  considers  to  stand  in  the 
way  of  restoring  peace.  Such  arrests  are 
not  nccessarilv  for  punishment,  but 
L.R.A.191'.B.  ' 


way  of  precaution  to  prevent  the  exercise  of 
hostile  power."  ,  Moyer  v,  Peabody,  212  U. 
S.  84,  53  L,  ed.  410,  29  Sup.  Ct,  Rep.  236. 

The  reasoning  of  these  cases,  properly 
understood  and  strictly  confined  to  its 
proper  sphere,  we  take  to  be  unanswerable, 
and  to  be  entirely  applicable  to  the  right 
and  duty  of  the  governor  and  the  militia 
uniier  our  Constitution  and  laws.  The  re- 
lease of  McDonald  and  his  copetitioners 
was  therefore  denied;  but  since  the  justiii- 
eation  is  necessity,  and  since  it  cannot  ob- 
tain beyond  the  period  of  such  necessity, 
we  granted  leave  to  reapply,  having  in 
mind  that  the  course  of  events  might  or 
might  not  demonstrate  the  detention  of 
these  petitioners  beyond  the  time  indicated 
to  be  unnecessary. 

B.  Does  it  follow,  tlien,  that  the  governor 
can  suspend  the  writ  of  habeas  corpus,  de- 
clare martial  law,  and  authorize  the  cre- 
ation of  military'  tribunals  to  try  citizens 
for  violations  of  the  laws  of  the  state! 
It  should  be  said  in  justice  to  the  governor 
that  he  has  not  attempted  to  suspend  the 
-writ  of  habeas  corpus,  and  we  should  not 
refer  to  the  subject  '  ut  for  the  claim  urged 
upon  the  return  in  Gillis's  Case,  that  this 
court  is  without  jurisdiction  to  order  a  re- 
lease. This  claim  can,  of  course,  have  no 
basis  save  upon  the  theory  that  the  govern- 
or, having  declared  martial  law,  ip»o  facto 
suspended  the  writ  of  habeas  corpus.  Cer- 
tain decisions  were  presented  which  sustain 
this  view.  (Ex  parte  Moore,  64  N.  C.  807; 
State  ex  rel.  Mavs  v.  Brown,  71  W.  Va.  519, 
45  L.R.A.(N.S.)'»98,  77  S.  K.  243,  Ann. 
Cas.  1914C,  1;  Re  Jones,  71  W.  Va.  M7,  4S 
L,R,A,(X,S.)  1030,  77  S.  E.  1029,  Ann.  Cas, 
iei4C,  31;  Ex  parte  Field,  5  Blatchf.  S3. 
Fed.  Cas.  No.  4,761) ;  but  we  do  not  care  to 
discuss  them,  for  it  has  been  the  settled 
law  of  this  country  ever  since  1807  that 
the  suspension  of  the  writ  of  habeas  corpus 
is  a  legislative,  and  not  an  executive,  func- 
tion (Ex  parte  Bollman,  4  Cranch.  75,  2  L. 
ed.  554;  Ex  parte  Merryman,  Taney,  246, 
Fed.  Cas.  Xo.  9,487;  Ex  part«  Milligan,  4 
Wall.  2,  IS  L.  ed.  281;  Johnson  v.  Duncan, 
3  Mart,  (La.)  530,  6  Am.  Dec.  875;  Ex 
parte  Benedict,  Fed.  Cas.  No.  1,2»2;  Mc- 
Call  V.  McDowell,  1  Abb.  (U.  S.)  212.  Fed. 
Cas.  No.  8,073;  Re  Kemp,  Id  Wis.  360;  Ex 
parte  Moore,  04  N.  C.  807).  If,  therefore, 
the  power  to  suspend  that  writ  must  stand 
or  fall  with  the  power  to  establish  abso- 
lute martial  law.  the  inference  is  inevitable 
that  no  such  regime  can  he  established  by 
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We  prefer,  however,  to  rest  our  con- 
clusion upon  other  grounds.  Absolute  mar- 
tial law,  the  character  of  rule  which  re- 
spondents claim  to  have  been  established  in 
Silver   Bow   county,    means    nothing    more 
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nor  less  tlian  tlie  will  of  the  military  com- 
mander in  the  field.  It  ''confers  power  of 
arreat,  of  Bummary  trial,  and  of  prompt  ex- 
ecution; and  when  it  haa  been  proclaimed 
the  land  becomes  a  camp,  and  the  law  of 
ttie  camp  ia  the  law  of  the  land."  Webster, 
in  Luther  v.  Borden,  5  Works,  240.  Such 
is  the  underHtandiog  of  it  as  entertained  by 
(-■ounael  for  reapondente,  who  in  oral  argu- 
ment asserted  that  it  meant  the  abrogation, 
for  the  time  being,  of  all  the  eonstitutional 
gnaranties  and  of  all  the  atatutcH  of  the 
state,  and  in  whose  brief  we  Rad  authori- 
ties to  similar  effect.  Re  EzeU  (D.  C.)  &i 
Ked.  1002;  Re  Egan,  5  Btatchf.  Hlfi,  Fed. 
Cas.  Xo.  4,303;  Com.  ex  rel.  Wadswortll  v. 
Shortall,  206  Pa.  Itfo,  65  L.R.A.  193,  08 
Am.  St.  Rep.  7.19,  55  Atl.  OoZ.  Some  logi- 
cal difficulty  might  be  met  in  conceiving 
how  a  constitutional  officer  can  constitu- 
tionally suspend  the  Coiistitittion,  or  how 
any  tribunal  can  try  men  for  the  violation 
of  laWH  whose  force  and  effect  are  for  the 
time  being  in  abeyance.  But  we  paaa  these 
and  state  the  iguestion  to  be  this :  Is  it 
poBsible  for  the  executive  by  proclamation 
or  otherwise  to  constitutionally  eBtablish  in 
this  state  any  form  of  martial  law  which 
will  authorize  the  conviction  of  a  civilian 
for  crime,  without  trial  by  jury? 

The  answer  may  be  found  in  almost  every 
page  of  Anglo-Saxon  hiatory  since  1628. 
Prior  to  that  time  tlie  Crown  had  on  vari- 
ous oceaaions  attempted  to  extend  the 
operation  of  martial  law,  either  by  apply- 
ing it  in  time  of  peace,  or  to  nonmilitary 
peirsona,  or  to  nonmilitary  offenaos,  I'inal- 
ly,  the  iaauance  by  James  1.  and  Charles  I. 
of'  .comniisitionB  to  proceed  under  martial 
law  for  the  purpose,  not  only  of  maintain- 
iDK  the  discipline  of  the  army,  but  also  for 
bringing  to  more  speedy  punishment  any 
crimes  of  whatsoever  nature  committed  by 
cK'iliana  of  a  certain  class,  led  to  the  his- 
toric Petition  of  Right  in  the  year  above 
mentioned.  In  the  debate  which  occurred 
in  tlio  House  of  Commons  on  that  occasion, 
tiie  right  to  proclaim  martial  law  was 
thoroughly  diacuBsed,  and  the  views  of 
such  high  authorities  as  Rolle  and  Coke 
were  stated  by  the  former  as  follows: 
"Martial  law  is  merely  for  necessity,  when 
the  common  law  cannot  take  place.  .  .  . 
If  an  enemy  come  into  any  part  ivhere  the 
common  law  cannot  be  executed,  there  may 
martial  law  be  executed.  If  a  subject  be 
taken  in  rebellion,  if  he  be  not  slain  at  the 
time  of  his  rebellion,  he  is  to  be  tried  after- 
wards and   by    the  common   law." 

Fifty  years  later,  .Sir  Matthew  Hale,  in- 
sisted that  "martial  law  is  not  a  law,  but 
something  indulged  rather  than  allowed  as 
a  law.  The  necessity  of  government,  order, 
and  diaeipline  in  an  array  is  that  only 
LR.A.19168. 
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Secondly,  this  indulged  law  is  only  to  ex- 
tend to  members  of  the  army  and  to  those 
of  the  opposite  army,  and  never  may  be  so 
much  indulged  ae  to  be  exercised  or  exe- 
cuted upon  othera.  Thirdly,  the  exercise  of 
martial  law  may  not  be  permitted  in  times 
of  peace  when  the  King's  courts  are  op«n." 
History  of  the  Common  Law,  chap.  XI. 

These  words  are  echoed,  with  iltuatra- 
tions,  by  Blackstone,  from  whom  we  may 
always  learn  the  state  of  the  common  law 
at  tile  time  our  Constitution  was  adopted. 
1  Hammond's  Blackstone,  695.  Nor  has 
any  other  view  ever  prevailed  among  the 
jurists  and  publicists  of  England.  In 
Grant  v.  Gould,  -2  H.  Bl.  QS,  Lord  Lough- 
borough said:  "Martial  law,  aueh  as  ia 
described  by  Hale,  and  such  also  as  it  is 
marked  by  Mr.  .lustiee  Blackatone,  does 
not  exist  in  England  at  all." 

And  it  is  a  notable  fa^  that  martial  law 
has  not  been  proclaimed  in  England  since 
16 SO,— neither  in  the  Jacobite  risings,  nor 
in  the  Gordon  riots  in  the  eighteenth  cen- 
tury, nor  in  the  disturbances  which  oc- 
curred at  various  times  in  the  nincteentli 
century.  It  is  quite  true  that  in  Ireland  in 
1T9S,  and  in  the  difTerent  British  colonies 
since  then,  martial  law  haa  been  proctaimMt 
on  several  occasions,  and  the  right  to  do 
BO  has  been  the  subject  of  much  parlia- 
mentary discussion.  The  prevalent  view  in 
these  disciiBsions  seems  to  have  been  the 
one  expressed  by  I^rd  Card  well  on  the 
Jamaica  troubles  of  1867.  He  said  that 
"while  there  was  properly  no  such  thing  as 
martial  taw,  there  was  no  doubt  a  law  of 
neccBsity  which  required  that  certain  arts 
should  be  done  for  the  suppression  of  the 
rebellion,  but  not  for  the  punishment  of 
persons  concerned  in  it.  .  .  .  The  law 
of  necessity  to  which  he  had  referred  was 
strictly  limited  in  time,  and  operated  only 
for  repression,  and  not  for  punisiiment." 

The  views  above  expreBucd  were  strongly 
enforced  in  1867  by  Justice  Blackburn  in 
Reg.  V.  Eyre,  L.  R.  3  Q.  B.  487,  37  L.  J. 
Mag.  Cas.  N.  S.  I,i9.  18  L.  T.  N.  S.  oil,  18 
Week.  Rep.  7-54.  B  Best  &.  (i.  320,  and  by 
Chief  Justice  Cookburn   in   Reg.  v.   Xelson. 

The  sort  of  martial  law  for  which  re- 
spondents now  contend  is  regarded  in  Eng- 
land as  a  strictly  continental  institution. 
It  is  applied  by  declaring  the  affected  lo- 
cality in  "the  state  of  siege,"  wherein  "the 
constitutional  guaranties  arc  suspended." 
Professor  Dicey  comments  upon  it  as  fol- 
lows: "This  kind  of  martial  law  is  in  Eng- 
land utterly  unknown  to  the  Constitution. 
Soldiers  may  suppress  a  riot,  as  they  may 
they  may  fight  rebels, 
ight  fight  foreign  enemies; 
o  right  under  the  law  to  in- 
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flict     punishment    for    riot    or    rebellion." 
Dicey,   Law  of  tlie  Constitution,   300. 

1[  thef  cannot  inflict  puniahment  for 
riot  or  rebellion,  they  cannot  inflict  it  for 
«nj    other    offense    against    the    municipal 

Turning  to  our  own  country,  we  note 
that  when  the  Constitution  was  adopted  tlie 
common  law  on  the  subject  was  as  stated  by 
Justice  Blackstone,  \\'e  may  also  recall 
that  there  whs  a  very  keen  appreciation 
and  jealousy  of  their  personal  rights  on  tbc 
part  of  our  forefathers, — a  jealousy  which 
had  been  in  part  directed  to  this  very  sub- 
ject of  martial  law  by  the  acts  of  General 
Gage  in  Xew  England  and  of  Governor 
Dunmore  in  Virginia.  It  is  also  well 
known  that,  when  the  national  Constitution 
was  submitted  to  the  people,  over  one  third 
of  the  wite  was  against  it,  and  many  of  the 
favorable  votes  it  received  were  cast  with 
much  misgiving,  due  to  the  tact  that  it  did 
not  put  ill  positive  terms  those  safeguards 
to  which  the  people  "had  lieen  long  accuS' 
tomed  to  have  interposed  between  them  and 
the  magistrate  wlio  exercises  sovereign 
power."  Madison,  Annals  First  Congress, 
450.  It  was  explained  that  the  Constitu- 
tion was  to  be  a  grant  of  power,  and  there- 
fore powers  not  expressly  granted  were  re- 
serrcd  to  the  people;  but  "tliis  explanation 
satisfied  not  one  state."  Bancroft,  History 
of  formation  of  Constitution,  pp.  383  et 
seq.  The  general  attitude  was  expressed  by 
Jefferson,  who,  after  extolling  the  merits  of 
1,  added:    "I  will  now  tell  what 
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bill  of  rights,  providing  clearl; 
out  aid  of  sophism  for  freedom  of  religion, 
freedom  of  the  press,  protection  against 
standing  armies,  restriction  of  monopolies, 
the  eternal  and  unremitting  force  of  the 
habeas  corpus  laws,  and  trial  by  jury  in  all 
matters  of  fact  triable  by  the  laws  of  the 
land,  and  not  by  the  law  of  nations."  2 
Jefferson's  VVorks,  323. 

Eight  states  coupled  tbclr  assent  with  a. 
demand  for  such  a  bill  of  rights^.  Tlius 
clearly  was  it  insisted  that  trial  by  jury 
should  be  guaranteed  in  every  case  then 
triable  by  jury  at  the  common  law;  and  as 
the  common  law  did  not  then  authorize 
violations  of  the  laws  of  the  land  to  be 
tried  by  military  commission,  it  follows 
that  the  guaranty  of  trial  by  the  jury  as 
contained  in  Amendment  II  must  be  taken 
In  this  sense. 

And  such  we  find  to  be  the  result  of  the 
adjudicated  cases  arising  under  the  nation- 
al Constitution.  It  would  extend  this  opin- 
ion to  inordinate  lenfrth  to  review  them  all, ! 
and  we  shall  therefore  content  ourselves , 
with  a  brief  reference  to  a  few  whose  mean- 
ing cannot  be  doubted: 
L.R.A.191oB. 


Smith  y.  Shaw,  12  Johns.  267,  arose  out 
of  an  arrest  for  trial  by  court-martial  dur- 
ing the  War  of  1812,  and  the  supreme 
court  of  New  York,  in  disposing  of  an  at- 
tempted plea  of  justification  under  the  mar- 
tial law,  said:  "It  is  a  general  rule  that, 
where  such  a  court  has  neither  jurisdiction 
of  the  subject-matter  nor  of  the  person, 
everything  done  is  absolutely  void.  .  .  . 
None  of  the  oO'ensea  charged  against  Shaiv 
were  cognisable  by  a  court-iuartial,  except 
that  which  related  to  liis  being  a  spy;  and 
if  he  was  an  American  citizen,  he  could  not 
be  charged  witli  such  an  offense.  He  might 
be  amenable  to  the  civil  authority  for  trea- 
son, but  could  not  be  punished  under  mar- 
tial law  as  a  spy.  There  was  therefore  a 
want  of  jurisdiction,  either  of  the  person 
or  of  the  subject-matter,  as  to  all  the  of- 
fenses alleged  against  the  plaintiff." 

To  the  same  effect  is  McCoiinell  v.  Hamp- 
ton, 12  Johns.  234. 

Johnson  v.  Duncan,  3  Mart.  (La.)  5.30, 
8  Am.  Dec.  675,  arose  out  of  the  declaration 
1^  General  Jackson  of  martial  law  in  the 
city  of  New  Orleans,  and  the  supreme  court 
of  Louisiana,  touching  that  matter,  de- 
ctsred:  "If  it  be  said  that  the  laws  of  war, 
being  the  laws  of  the  United  States,  author- 
ize the  proclamation  of  martial  law,  I  an- 
swer that  in  peace  or  in  war  no  law  can  be 
enacted  but  by  the  legislative  power." 

The  next  war  fought  upon  our  own  soil 
was  the  great  Rebeilion,  and,  as  might  have  . 
been  expected,  it  gave  rise  to  much  contro- 
versy and  discordance  of  opinion  touching 
the  scope  and  power  of  martial  law.  Ail 
this,  however,  was  set  at  rest  by  the  great 
decision  of  the  Supreme  Court  of  the  Unit- 
ed States  in  the  Milligan  Case,  wherein 
all  that  is  now  asserted  by  respondents  was 
urged  upon  the  court,  and  from  which  de- 
cision we  quote:  "The  Constitution  of  the 
United  States  is  a  law  for  rulers  and 
people,  equally  in  war  and  in  peace,  and 
covers  with  the  shield  of  its  protection  all 
clasHpa  of  men.  at  all  times,  and  under  all 
circumatancrBi  No  doctrine,  involving  more 
pernicious  consequences,  was  ever  Invented 
by  the  wit  of  man  than  that  any  of  its  pro- 
visions can  be  suspended  during  any  of  the 
great  exigencies  of  government.  .  , 
Every  trial  involves  the  exercise  of  judicial 
power;  and  from  what  source  did  the  mili- 
tary commission  that  tried  him  derive  their 
authority!  Certainly  no  part  of  the  ju- 
dicial power  of  the  country  whs  conferred 
on  them,  liecanse  the  Constitution  expressly 
vests  it  'in  one  Supreme  Court  and  such 
inferior  courts  as  the  Congress  may  from 
time  to  time  ordain  and  establish,'  and  it 
is  not  pretended  that  the  commission  was 
a  court  ordained  and  established  by  Con- 
gress.   They  cannot  justify  on  the  raandato 
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of  the  Pt^aidcDt,  because  he  ia  controlled 
bj  law,  and  liaa  hia  appropriate  aphere  of 
dutf,  ivhlch  ia  to  execute,  not  to  make,  the 
lawa;  and  tliere  ia  'oo  unwritten  criminal 
code  to  n'liicli  reaort  can  be  ba,d  as  a.  aource 
of  juriadietiou.  .  .  .  \Vhf  was  tie  not 
delivered  to  the  circuit  court  of  Indiana 
to  be  proceeded  againat  aecoriting  to  taw! 
Xo  reason  of  necesaity  could  be  urged 
against  it,  beeauae  Congress  had  declared 
penalties  againat  the  offensea  charged, 
provided  for  their  punishment,  and  direct- 
ed tliat  court  to  hear  and  determine  them. 
.  .  .  If  it  was  dangerous,  in  the  distract- 
ed condition  of  aifaira,  to  leave  MJiligan 
unreatrained  of  hia  liberty,  because  he  'con- 
spired against  the  government,  afforded  aid 
and  comfort  to  rebela,  and  incited  the  peo- 
ple to  inaurrectiou,'  tlie  law  said  arrest  him, 
confine  him  closely,  render  him  powerless 
to  do  further  mischief;  a,nd  then  present 
hia  case  to  the  grand  jury  of  the  district, 
with  proofs  of  his  guilt,  and,  if  indicted, 
try  him  according  to  the  course  of  the  com- 
mon law.  If  this  had  been  done,  the  Con- 
stitution would  have  been  vindicated,  the 
law  of  1863  enforced,  and  the  securities  for 
personal  liberty  preserved  and  defended. 
Another  guaranty  of  freedom  was  broken 
when  Milligan  was  denied  a  trial  by  jury. 
The  great  minda  of  the  country  have  dif- 
fered on  the  correct  interpretation  to  be 
given  to  various  provisions  of  the  Federal 
Constitution,  and  judicial  decision  has  been 
often  invoked  to  settle  their  true  meaning: 
but  until  recently  no  one  ever  doubted  that 
the  right  of  trial  by  jurj  waa  fortified  in 
the  organic  law  against  the  power  of  at- 
tack. It  is  now-  assailed;  but  if  ideas  can 
lie  exprcaaed  in  worda,  and  language  has 
any  meaning,  this  right — one  of  the  most 
valuable  in  a  free  country — is  preserved  to 
everyone  accuaed  of  crime  who  ia  not  at- 
tached to  the  army  or  navy  or  militia  in 
actual  service.  ...  All  otiier  persona, 
citizena  of  atatea  where  the  courts  are  open, 
if  charged  with  crime,  are  guaranteed  the 
inestimable  privilege  of  trial  by  jnry.  This 
privilege  is  a  vital  principle,  under  lying 
tiie  whole  administration  of  criminal  jus- 
tice; it  is  not  held  by  sufferance,  and  can- 
not be  frittered  away  on  any  plea  of  state 
or  political  necessity.  .  .  .  It  is  claimed 
that  marital  law  covera  with  ita  broad  man- 
tle th<-  procecdinga  of  this  military  cominis- 
sion.  The  proposition  is  this:  That  in  a 
time  of  war  the  commander  of  an  armed 
force  (if  in  his  opinion  the  exlKoncies  of 
the  country  demand  it.  and  of  which  he  is 
to  judge}  has  the  power,  within  the  lines 
of  his  military  district,  to  suspend  all  civil 
rights  and  their  renieilles,  and  subject  citi- 
zena aa  well  as  soldiers  to  the  rule  of  his 
will,  and  in  the  exercise  of  his  lawful 
L,R.A.lfll.>B. 


authority  cannot  be  restrained,  except  by 
his  Buperiar  officer  or  the  President  of  tha 
L'nited  States.  If  this  position  is  sound  to 
the  extent  claimed,  then  when  war  eilste, 
foreign  or  domestic,  and  the  country  ia  sub- 
divided into  military  departments  for  mere 
convenience,  the  commander  of  one  of  theiu 
can,  if  he  chooaea,  within  his  limits,  on 
the  plea  of  necessity,  with  the  approval  of 
the  executive,  substitute  military  force  for 
and  to  the  exclusion  of  the  laws,  and  pun- 
ish all  persons,  aa  he  thinks  right  and 
proper,  without  fixed  or  certain  rules.  The 
statement  of  thia  proposition  shows  its 
importance;  for,  if  true,  republican  gov- 
ernment ia  a  failure,  and  there  is  an  end  of 
liberty  regulated  by  Jaw.  Martial  law,  es- 
tablished on  such  a  basis,  destroys  every 
guaranty  of  the  Constitution,  and  eSectual- 
ty  rendera  the  'military  independent  of  and 
aupcrior  to  the  civil  power," — the  attempt 
to  do  which  by  the  King  of  Great  Britain 
was  deemed  by  our  fathers  such  an  offense 
that  they  assigned  it  to  the  world  as  one  of 
the  causes  which  impelled  them  to  declare 
their  independence.  Civil  liberty  and  this 
kind  of  martial  law  cannot  endure  to- 
gether; the  antagoniam  ia  irreconcilable, 
and,  in  the  conflict,  one  or  the  other  must 

As  pointed  out  by  an  eminent  military 
authority,  there  is  nothing  in  Mitchell  v. 
Clark,  no  U.  S.  033,  28  L.  ed.  279.  4  Sup. 
Ct.  Kep.  170,  312,  or  in  any  aubaequent  de- 
cisi'^n  of  the  Supreme  Court,  to  break  the 
force  of  the  Milligan  decision.  Union  Col- 
lege Lectures,  Clous  on  Military  and  Mar- 
tial Law. 

We  are  quite  aware  that,  as  indicated 
by  Chief  Justice  Marshall  in  Barron  v. 
Baltimore,  7  Pet.  243,  8  L.  ed.  072,  the  guar- 
anties contained  in  tlie  5th  and  6th  Amend- 
ments to  the  national  Constitution  are  limi- 
tations upon  the  power  of  the  United  States, 
and  not  upon  the  power  of  the  states;  but 
the  interpretation  of  them  serves  to  show 
how  tliey  were  understoood  in  that  behalf, 
and  to  furnish  a  guide  to  the  proper  under- 
standing of  like  guarantica  contained  in  ar- 
ticle 3  of  our  etatc  Constitution.  Ex  parte 
Moore,  64  N.  C.  807;  Franks  v.  Smith,  142 
Ky.  232.  L.R.A-1915A,  1141,  134  S.  W.  484. 
-Ann.  Cas.  1012D.  31fl;  Johnson  v,  Duncan. 
3  Mart.  (La. J  530,  6  Am.  Dec,  876;  John- 
son v.  Jones,  44  111.  142.  92  Am.  Dec.  1.^0: 
Sheean  v.  Jones,  44  III.  167;  Carver  v. 
Jones,  4.1  III.  334 ;  Re  Kemp,  16  Wia.  360. 

It  is  insisted,  however,  that  under  all 
the  decisions  the  executive  can  establish 
martial  law  in  time  of  war  when  the  ordi- 
nary tribunals  are  not  open:  that  an  in- 
aurrection  is  war,  and  that  the  proof  at 
bar  siiows  the  civil  tribunals  of  Silver  Bow 
county  to  have  been  closed.     When  in  do- 
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roeatic  territory  the  laws  of  the  laud  have 
become  flUHpended,  oot  by  executive  procU- 
mation,  but  by  the  exietence  of  war,  the 
executive  m&y  lupply  the  deficiency  by  such 
form  of  martial  law  as  the  situation  re- 
quires, but  we  deny  that  insurrection  and 
war  are  convertible  terms. 

The  term  "var"  ie  uged  in  the  books, 
not  in  its  popular,  but  in  its  logal,  sense. 
and  only  the  national  Congress  can  declare 
or  recognize  the  existence  of  war.  There  ia 
a  very  great  distinction  between  iriBurrec- 
tioD  and  war.  It  is  thin:  War  ia  an  act 
of  sovereignty,  real  or  assumed ;  insurrec- 
tion is  not.  War  makes  enemies  of  the 
inhabitants  of  the  contending  states;  but 
insurrection  does  not  put  beyond  the  pale 
of  friendahip  the  innocent  in  the  affected 
district.  War  creates  the  rights  and  du- 
ties of  belligerency,  which  to  a  mere  in- 
surrection are  unknown.  Doubtless  an  in- 
surrection may  become  war,  as  was  the  case 
with  the  great  Rebellion ;  but  it  docs  not 
become  so  in  the  legal  sense  until  the  re- 
bellious party  assumes  politics!  form.  This 
was  pointed  out  by  the  Supreme  Court  of 
the  United  States  in  the  Prize  Cases,  2 
Black,  635,  673,  17  L.  ed.  459,  478.  'In 
organizing  this  rebellion,  they  have  acted 
as  states  claiming  to  be  sovereign  over  all 
persona  and  property  withio  their  respective 
limits,  and  asserting  a  right  to  absolve  their 
citizens  from  their  allegiance  to  the  Federal 
government.  Sever-al  of  these  states  have 
combined  to  form  a  new  confederacy,  claim- 
ing to  be  acknowledged  by  the  world  as  a 
sovereign  state.  .     •     It  is  no  loose,  un- 

organized insurrection,  having  no  defined 
boundary  or  possession.  It  has  a  boundary 
marked  by  lines  of  bayonets,  and  which  can 
tie  crossed  only  by  force;  south  of  this 
line  ia  enemies'  territory,  because  it  is 
claimed,  and  held  in  possession  by  an  organ- 
ized,  hostile,   and  belligerent  power." 

In  internal  wars  the  object  is  to  coerce 
the  power  opposed  ta  the  aovereign,  and  be- 
cause such  power  exercises  jurisdiction  snd 
control  de  facto,  and  claims  it  de  jure  over 
the  territory  under  its  sway,  it  is  compe- 
tent tor  the  sovereign  to  exercise  powers 
belonging  to  belligerents  at  international 
law.  Miller  v.  United  Statea  (Page  v. 
United  Statea),  11  Wall.  288,  20  L.  ed.  135; 
Rose  V.  Himcly,  *  Cranch,  241,  272,  2  L. 
ed.  608,  ei8;  The  Santissima  Trinidad,  7 
Wheat.  283,  5  I.,  ed.  454;  Taylor,  Inter- 
national  Public  Law,   S§   440,   450. 

How   inapplicable   all  this  is  to  a   form- 
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characterize  such  a  movement  as  a  state  of 
war,  with  all  its  powers  and  immunities,  is 
pointed  out  by  Mr.  Justice  Nelson  in  the 
Prize  Cases  cited;  ''It  has  been  argued 
that  the  authority  conferred  on  the  Presi- 
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dent  by  the  act  of  1793  invests  him  with 
the  war  power.  But  the  obvious  answer  is 
that  it  proceeds  from  a  dilTerent  clause  in 
the  ConstitutiOD,  and  which  is  given  for  dif- 
ferent purposei  and  objects,  namely,  to  exe- 
cute the  laws  and  preserve  the  public  order 
and  tranquility  of  the  country  in  a  time 
of  peace  by  preventing  or  suppressing  any 
public  disorder  or  disturbance  by  foreign 
or  domestic  enemies.  Certainly,  if  there 
is  any  force  in  this  argument,  then  we  are 
in  a  state  of  war,  with  alt  the  rights  of 
war,  and  all  the  penal  consequences  at- 
tending it,  every  time  this  power  is  exer- 
cised by  calling  out  a  military  force  to  exe- 
cute the  laws  or  to  suppress  insurrection 
or  rebellion;  for  the  nature  of  the  power 
cannot  depend  upon  the  numbers  cslled  out. 
.  ,  .  The  truth  is  this  idea  of  the  exist- 
ence of  any  necessity  for  clothing  the  Presi- 
dent with  the  war  power,  under  the  act  of 
1795,  ia  simply  a  moQstroua  exaggeration." 

It  was  also  the  general  belief,  when  the 
6th  Amendment  to  the  national  Constitu- 
tion was  under  consideration,  that  trial 
by  jury  could  not  be  denied  on  account  of 
any  mere  local  disturbance.  This  is  evi- 
dence by  the  fact  that  in  the  first  draft 
of  that  Amendment  as  presented  by  Madi- 
son, in  the  second  draft  as  presented  by 
the  congressional  committee  of  11,  and  in 
the  third  draft  as  reported  by  the  special 
committee  of  3,  provision  was  specifically 
made  for  trials  by  jury  out  of  the  vicin- 
age, nheD  the  vicinage  should  be  in  a  state 
o(  insurrection,  2  Thorpe,  U.  S,  Const. 
History,  pp.  199  et  seq. 

So  far  as  the  right  to  trial  by  jury  in 
case  of  insurrection  is  concerned,  it  docs 
not  seem  to  us  vitally  important  whether 
the  courts  are  or  are  not  open  when  the 
military  sppear.  It  may  be  graated  that 
courts  which  are  prevented  by  insurrection 
from  executing  their  process  are  not  open 
in  contemplation  of  the  law.  To  open  them 
is  a  part  of  the  duty  devolving  upon  the 
military.  It  was  conceded  at  bar  that  some 
of  the  courts  of  Silver  Bow  county  are  in 
operation,  though  it  was  insisted  to  be  only 
such  as  arc  permitted  by  the  military  au- 
thorities; the  others  being  closed  by  their 
order.    No  such  cloture  can  be  recognized. 

We  have  somewhere  met  with  the  argu- 
ment that,  because  the  insurrection  may  be 
prolonged,  the  summary  trial  of  offenders  is 
preferable  to  their  indefinite  detention. 
This  is  not  even  an  argument  from  neces- 
sity, but  from  convenience  only.  We  know 
of  but  one  court  of  last  resort  which  gives 
it  any  countenance,  and  that  court  we  do 
not  choose  to  follow.  Nor  are  we  impressed 
with  the  suggestion  thst  military  trials 
are  necessary  in  Silver  Bow  county,  because 
the  state  of  public  feeling  would   render 
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trials  by  jurj-  ineffective, — that  tlie  guilty 
n-ill  not  be  punished.  We  are  loath  to  be' 
lieve  that  the  courts  and  citizenship  of  that 
county  are  so  weak  as  this;  but,  if  they  are, 
ample  relief  is  afforded  the  state  by  the 
Btatiitory  provisions  for  change  of  venue. 

Martial  law,  however,  is  of  all  gradations, 
and  although  tlie  governor  cannot,  by 
proclamation  or  otherwise,  establish  mar- 
tial law  uf  the  character  ahove  discusiied, 
lie  is  not  barred  from  declaring  it  in  any 
form.  We  must  therefore  asaume  that,  in 
using  that  phrase  in  hie  proelamation,  he 
meant  only  such  degree  or  form  of  martial 
rule  OB  he  was  constitutionally  authorized 
to  impose.  Aa  we  have  seen  above,  he  was 
authorized  to  detail  tlie  militia  to  suppress 
the  insurrection,  ami  to  direet  their  move- 
ments, without  regard  to  the  civil  author' 
ities,  and  they  could  in  the  performanee  of 
their  work  take  such  meHsurcs  as  wight  be 
iiecesBary,  including  the  arrest  and  deten- 
tion of  the  insurrectioniats  and  other  vio- 
lators of  the  law,  for  delivery  to  the  civil 
authorities;  but  neither  he  nor  tiie  military 
under  him  can  lawfully  puniali  for  insurrec- 
tion or  for  other  violations  of  the  law. 
The  courts  cannot  be  ousted  b;  the  agencies 
detailed  to  aid  them;  nor  can  their  func- 
tions be  transferred  to  tribunals  unknown 
to  the  Constitution. 

A  very  brief  notice  will  suffice  for  the 
contention  that  in  consequence  of  the  pass- 
age of  the  Doitohue  bill  by  the  legislature, 
whicli  was  subsequently  defeated  on  refer- 
endum, we  have  no  organized  militia  in 
this  state,  and  therefore  al!  that  has  been 
done  was  illegal.  There  is  nothing  in  this. 
The  militia  of  this  state  consists  of  all  its 
able- bodied  citizens  between  the  ages  of 
eighteen  and  forty-five  years,  with  certain 
exceptions.  Const,  art.  14,  g  1.  The  gov- 
ernor was  authorized  to  call  any  or  all  of 
thera  to  quell  the  insurrection,  without  re- 
)>ard  to  whether  they  belonged  to  the 
National  Guard  or  not.  But  we  have  an 
organized  militia.  Tlie  passage  of  the  Dono- 
liue  hill  by  tlie  legislature  ivas  not  final, 
and  never  became  effective  by  virtue  of  the 
referendum.  It  required  the  approval  of 
the  people  before  becoming  a  Uw,  and  this 
it  never  had.  If  it  did  not  become  a  law 
tor  constructive  purposes,  it  eould  not  be 
one  tor  repealing  purposes.  State  ex  rel. 
Hay  V.  Alderson,  49  Jlont.  387,  142  Pac. 
210. 

The  trial  and  commitment  of  petitioner 
Gillis  were  void,  and  his  detention  there- 
under cannot  be  upheld.  But  he  is  not  en- 
titled to  his  releanc.  The  record  diacloaes 
an  abortive  attempt  to  try  and  punish  him 
for  an  alleged  violation  of  the  laws  of  the 
state.  He  must  therefore  be  remanded  to 
the  custody  of  respondents,  to  be  dealt  with 
L.R.A.1615B. 


according  to  law.     He  Jones,  46  Mont.  122, 
12fi  Pae.  92B. 
It  is  BO  ordered. 

Branlly,  Cb.  J.,  and  lloHoway,  J., 

Rehearing  denied  Xovember  S,  11114. 
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JULIE  PARSONS  REDMOND  et  al.,  Exra, 
etc.,  of  Henry  S.  Redmond,  Deceased,  et 
al.,  Appts. 
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Receiver  —  iierfnltutlon  to  sue  —  absenm 

or  right. 

1.  A  court  which  has  appointed  a  re- 
ceiver for  the  property  of  lesBCPS  will  not 
permit  a  suit  to  be  brought  against  him  by 
the  landlord  in  another  court  to  recover 
jiossession  of  the  leasehold  if  from  the  facts 
stated  it  is  apparent  that  the  landlord  ba.-; 
no  right  to  such  possession. 

Landlord  and  tenant— covenant  atralnft 
aRslKnmont  —  re<-clventliip. 

2.  A   covenant   against   assignment   of    a 
lease  is  not  broken  by  the  appointment  of 
a  receiver  for  the  property  of  the  leasee. 
Same  ^  watTer  of  forfeiture  —  compell- 
ing election  by  receiver. 

3.  A  lessor  waives  the  right  to  declare  a. 
forfeiture  of  the  lease  becaune  the  rent  is 
in  arrear,  by  asking  the  court  to  require  a 
receiver  of  the  property  of  the  tenant  to 
elect   whether   he   will  adopt   or   reject  the 

(Hand,  District  Judge,  dissents.) 
(July  30,  1914.) 


yntc.  —  Right  of  lessor,  as  agaimit  r«- 
reivcr  or  assignee  for  creditors  of 
lessee,  to  declare  forfeiture  for  breach 
of   coiidillons   or   covenants   prior   to 

As  to  liability  for  rent  of  premises  oc- 
cupied by  receiver  or  assignee  for  creditors, 
see  the  extensive  note  to  Link  Belt  Mach. 
Co.  V,  Hughes,  39  L.B..*.  073. 

Right  to  forfeit. 
The  rule  seems  to  be  that  a  lessor  is,  as 
r  assignee  for  creditors 
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APPEAL  by  the  lesttora  from  an  order  of 
the  United  States  DiBtriot  Court  for 
the  Southern  District  of  New  York  in  favor 
of  the  receivers  of  the  lessee  in  a  suit  to 
recover  poBsession  of  a  leaseliold.    AffirmeJ. 

statement  by  Rojters,  Circuit  Judge: 
The  com  pi  a  in  an  til,  eitixens  and  residents 
of  the  state  of  New  Jersey,  filed  a  bill  in 
the  district  court  for  the  southern  district 
of  New  York  against  the  defendant,  a  cor- 
poration organised  and  existing  under  the 
laws  of  the  state  of  Kew  York. 

The  bill  alleged  that  tlie  defendart  was 
engaged  in  business  in  Xew  York  city  and 
that  its  assets  were  largely  in  e:[ceBs  of 
$100,000;  that  it  owed  approximately  S140,- 
000  to  more  than  160  creditors;  that  it  did 

the  appointment  of  the  receiver  or  assijfnee, 
where  he  has  not  waived  the  breach.  How- 
ever, it  has  iDeen  held  that  there  is  no  sucli 
right  to  forfeit  the  lease  for  nonpayment  of 
overdue  rent  where  the  receiver  or  assignee 
is  willing  and  able  to  assume  the  lease  and 
pay  such  overdue  rent. 

Thus,  that  a  lessor  may  summarily  dis- 
possess a  voluntary  assignee  for  the  benefit 
of  cn-ditors  who  has  accepted  a  lease  held 
by  his  assignor,  but  which  was  subject  to 
forfeiture    because    of    breacli    bv    the    as- 


set out,  quoted,  and  discussed  in  Dl 

Co.  V.   HOWABD  &    Co. 

So,  in  Walton  v.  Stafford,  102  N.  Y.  558, 
S7  N*.  E.  02,  affirming  14  App.  Div.  310, 
43  N.  Y.  Supp.  1040,  4  N.  Y.  Anno.  CaB. 
114,  it  was  said,  in  holding  that  an  as- 
signee for  the  benefit  of  creditors  who  can- 
not be  held  liable  for  rent  under  a  lease 
because  no  rent  fell  due  while  he  was  in 
possession,  cannot  be  held  liable  for  use  and 
occupation  of  the  premises,  that  the  lessor 
might  have  at  once  removed  both  assignor 
and  assignee  from  the  premises  by  reason 
of  the  assignor's  failure  to  pay  rent  previ- 
ously due. 

And  the  right  of  a  lessor  to  declare  a  for- 
feitur<'  of  a  lease  and  to  recover  possession 
of  the  leased  premises  from  a  receiver  in 
bankruptcy  of  the  lessee,  for  a  default  in 
payment  of  rent  in  arrear  at  the  time  of 
the  adjudication  in  bankruptcy,  was  recog- 
nised in  Re  Chambers,  2  N.  B.'n.  Rep.  388, 
98  Fed.  S6.);  but  the  remedy  was  declared 
to  be  in  the  bankruptcy  court,  and  not  by 
ejectment  in  the  state  court.  In  this  case 
the  Federal  court  had  taken  into  its  cus- 
tody and  control  the  entire  estate  of  the 
bankrupt,  including  the  leased  property, 
and  a  receiver  was  appointed  and  authorized 
to  carry  on  the  bankrupt's  business,  and 
he  entered  upon  such  leased  premises  and 
did  carry  on  s\ich  business.  The  lessor 
brought  ejectment  in  the  state  court  against 
the   Bankrupt   and   the   receiver   to   recover 

Eossession  of  the  demised  property  for  de- 
lult  in  payment  of  rent  in  arrear  at  the 
date  of  the  adjudication,  and  the  receiver 
.L.R..A.li>15B. 


not  have  suQicient  money  to  meet  its  obligS' 
tions  as  they  fell  due,  and  was  not  able  to 
borrow  the  money  necessary  for  such  pur- 
pose; that  it  was  indebted  to  complainants 
in  certain  specified  amounts;  that  unless  a 
receiver  was  appointed  certain  creditors 
would  obtain  a  preference  over  other  cred- 
itors; and  that  the  assets,  consisting  of 
jewelry  and  silver,  would  be  sacrificed  at 
half  their  value  and  great  injury  result  to 
creditors.  It  therefore  asked  for  the  ap- 
pointment of  a  receiver.  The  defendant 
filed  an  answer  admitting  the  truth  of  the 
allf^ations  contained  in  the  bill  and  joined 
in  the  prayers  thereof. 

On  January  9,  1(114,  the  cause  came  on  to 
be  heard  upon  the  bill  and  answer,  and  the 
court   appointed   Samuel   Strasbourger   and 

and  trustee  petitioned  the  bankruptcy  court 
to  enjoin  the  action  of  ejectment  in  the 
state  court.  This  petition  was  granted,  the 
court  saying  that  in  such  a  case,  whatever 
may  be  the  right  of  the  landlord,  the  rem- 
edy must  be  sought  in  tiie  Federal  court, 
wliich  in  the  exercise  of  its  equitable  pow- 
ers will  direct  the  surrender  of  possession 
by  the  receiver  st  the  expiration  of  siicli 
time  as  may  he  reasonably  necessary  for  the 
execution  of  hia  trust,  and  award  the  land- 
lord suitable  compensation  for  their  occu- 
pation in  the  meantime. 

And  the  decision  in  Farmers'  Loan  &  T. 
Co.  v.  Northern  P-  E.  Co.  58  Fed.  257,  sup- 
ports tlie  theory  that  the  landlord  may  de- 
clare, as  against  the  tenant's  receiver,  a 
forfeiture  for  default  of  the  tenant.  In  this 
case,  however,  the  demand  was  for  pay- 
ment of  rentals  of  railroad  lines  forming 
a  part  of  a  railroad  system,  which  accrue<I 
prior  to  the  receivership  of  the  system,  and 
that  the  receivers  be  directed  to  apply  for 
leave  to  adopt  the  lease,  and,  failing  such 
election,  the  lessors  he  declared  entitled  to 
resume  possession  of  the  demised  tines,  and 
in  accordance  with  the  request  of  the  re- 
ceivers and  against  the  objection  of  one  of 
the  railroads  which  formed  a  part  of  the 
system,  the  court  decreed  delivery  of  pos- 
session to  the  lessors. 

So,  in  New  York,  P.  A  0.  R.  Co.  v.  New 
Y'ork,  r..  E.  t  W.  R.  Co.  58  Fed.  2eS,  Lur- 
ton,  Circuit  Judge,  said  that  the  lessors  of 
a  part  of  a  railroad  system  had  a  clear 
riglit  to  declare  a  forfeiture  and  recover 
possession  from  the  receivers  for  nonpay- 
ment of   rent   accruing  before  the  receiver- 

And  see  Dlband  i.  Co.  v.  Howabd  4  Co., 
and  especially  the  dissenting  opinion  of 
Hand,  District  -Judge. 

But  it  has  been  held  that  a  landlord 
cannot  as  against  the  receiver  of  a  lesso' 
forfeit  the  lease  for  default  in  payment  of 
rent  accruing  prior  to  the  appointment  of 
the  receiver,  unless  it  appears  that  the  re- 
ceiver is  unwilling  or  unable  to  assume  the 
lease  and  pay  the  overdue  rent.  Fleming  v. 
Fleming  Hotel  Co.  68  N.  J.  Eq.  715,  91  Atl. 
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NatioDBl  S.  Cor  win  temporary 
The  receiverB  were  authorized  to  take  poa- 
eeseiou  of  all  the  property,  bueinees,  aaseti, 
aod  effects  of  the  defendant,  "and  to  run, 
manage,  aod  operate  the  aaij  property  in 
6uch  manner  as  will  in  their  judgment  pro- 
duce moat  satisfactory  results,  and  to  pre- 
serve the  same  in  proper  condition,  and  to 
protect  the  title  *nd  poseeseion  and  to  se- 
cure and  develop  the  business  of  the  same." 
They  were  also  authorised  to  pay  the  neces- 
sary expenses  of  operating  the  property. 
All  persons  were  "enjoined  and  restrained 
from  selling,  transferring,  disposing  of,  or 
in  any  manner  interfering  with,  any  of  the 
property  of  the  defendant  company,  or  from 
taking  posaeasion  of  or  in  any  nay  inter- 
fering with  any  part  tlieroof,  or  from  in 
any  manner  obatructing  or  interfering  with 
the  poBsesaion  or  management  of  any  part 
of  the  said  property." 

On  January  30,  1914,  the  appointment  of 
the  receivers  waa  made  permanent,  and  all 
creditors  were  required  to  file  their  claims 


with  the  receivers  on  or  before  February 
10,  1B14,  "or  they  may  be  excluded  from  the 
benefit  of  tliese  proceedinga." 

On  January  30,  1914,  the  landlords  aaked 
the  court  to  fix  a  time  within  which  the  re- 
ccivera  should  decide  whether  they  would 
adopt  or  renounce  the  lease  held  by  the  de- 
fendants. On  February  S,  1914,  the  receiv- 
ers were  required,  on  the  application  of  the 
landlord,  to  elect  on  or  before  March  4, 
1914,  whether  they  would  asaume  end  adopt 
on  behalf  of  the  estate  of  the  defendant  the 
lease  of  the  premises  624  Fifth  avenue  in 
the  city  of  Xew  York  and  dated  Janu«ry 
IS,  1911,  between  the  executrix  and  execu- 
tor of  Henry  S.  Redmond,  deceased,  and 
Equitable  Trust  Company  as  trustee  under 
the  will,  as  lessors,  and  tlie  defendant,  as 
lessees,  or  whether  they  would  renounce  the 
same.  And  on  March  3,  1914,  the  court, 
acting  upon  the  recommendation  of  a  cmh- 
rait* -;  appointed  by  the  creditors  and  upon 
the  facts  as  set  forth  by  them,  authorized 
the  receivers  "to  affirm  the  lease,"  and  «m 


Waiver  of  right  to  forfeit. 


It  h 


t  the  purpose  of  the  annotator  to 
treat  the  general  question  of  what  acta 
upon  the  part  of  a  lesaor  will  constitute  a 
waiver  of  the  right  to  declare  a  forfeiture 
for  breach  by  a  tenant  of  conditions  or 
covenanta  in  hia  lease,  the  present  note  being 
confined  to  those  cases  wherein  ia  presented 
the  additional  element  that  the  forfeiture 
is  sought  to  be  declared  against  a  receiver 
or  assignee  for  creditors  of  the  tenant. 
Upon  the  general  queation  of  delay  of  land- 
lord in  enforcing  forfeiture  as  waiver  of 
breach,  sec  note  to  O'Connor  v.  Timmer- 
mann,  24  L.R.A.(N.g.)  1003.  And  generally 
as  to  acceptance  of  rent  accruing  after  cause 
for  forfeiture,  with  knowledge  of  auch 
cause,  as  waiver  of  forfeiture,  see  note  to 
Kenny  v.  Seu  Si  Lun,  11  L.R.A.(N.S.)  B3J. 

A  number  of  cases  have  presented  the 
question  as  to  what  acts  will  constitute  a 
waiver  of  a  breach  by  the  lessee  of  condi- 
tions or  covenants  in  a  lease  such  as  will 
prevent  a  declaration  of  a  forfeiture  as 
against  a  receiver  or  aaaignec  for  creditors 
of  the  lessee. 

Thus,   in   Chase   v.    Knickerbocker   Phos- 


forfeiture  of  a  lease  for  nonpayment  of  rent, 
which  default  occurred  before  the  appoint- 
ment of  a  receiver  for  the  lessee,  would  be 
enjoined  at  the  suit  of  the  receiver  where 
the  lessor  alHrmed  the  possession  oF  the  re- 
ceiver, and  waived  his  riglit  to  re-enter  by 
maintaining  distress  for  rent  so  unpaid,  and 
by  receipt  from  the  receivers,  after  the  com- 
mencement of  the  suit,  of  a  large  sum  on 
account  of  the  rent,  there  being  no  default 
in  payment  of  any  balance  found  to  l>e  due. 
And  in  Blank  v.  Independent  Ice  Co.  153 
Iowa,  24],  43  L.R.A.(N.S.)  11.1,  133  N.  W. 
344,  it  waa  held  that  a  landlord,  by  at- 
L.R.A.191SB. 


tempting  to  enforce  a  Hen  for  paBtH]ue  rent 
notwithstanding  he  knew  that  the  lessee's 
property  subsequent  to  the  default  in  pay- 
ment of  rent  had  gone  into  the  hands  of  a 


.  ight  to  forfeit  the 
lease  for  the  nonpayment  of  rent  and  re- 
cover possession  from  the  receiver. 

And  that  a  leaaor  waives  the  right  to  de- 
clare a  forfeiture  of  the  lease  because  of 
rent  in  arrear  before  tile  appointment  of  a 
receiver  of  the  property  of  the  lessee,  by 
asking  the  receiver  U>  elect  whether  he  will 
adopt  or  reject  the  lease,  see  Dx.'BAnn  &'  Co. 
v.  H0WA8D  i  Co.  But  in  connection  vrith 
this  caae,  see  Farmers'  I.oan  A.  T.  Co.  v. 
Northern  P.  H.  Co.  as  set  out  supra. 

And  the  qucKtion  of  waiver  was  involved 
in  the  case  of  Re  V.  D.  L.  Co,  175  Fed.  635, 
wherein  it  was  licid  that  a  trustee  of  a 
bankrupt  lessee  could  adopt  the  lease  and 
sell  sanie  as  the  aasets  of  the  estate  not- 
withstanding default  in  payment  of  'roits 
accruing  before  the  petition  which  entitled 
the  lessor  to  declare  the  lease  forfeited  and 
to  take  poHsesaion  of  the  premises,  where  the 
lessor  made  no  demand  that  the  lease  be 
surrendered  at  the  time  of  the  default,  and 
subsequently  accepted  payment  of  rents,  he 
thereby  having  waived  his  right  to  forfei- 
ture of  the  lease,  even  though  he  did  at 
one  time  state  that  the  lessee  could  not 
longer  hold  under  the  lease,  such  statement 
having  been  in  the  nature  of  a  threat  to 
compel  payment  of  the  rents  due. 

On  the  other  hand,  it  has  been  held  that 
payment  of  rent  by  a  receiver  of  the  lessee, 
and  the  acceptance  thereof  by  the  lessor 
for  the  period  the  leased  premisea  are  oc- 
cupied by  the  receiver,  does  not,  standing 
atone,  constitute  a  waiver  of  the  lessor's 
right  of  re-entry  for  default  in  payments 
of  rent  due  prior  to  the  receivership.  Flem- 
ing V.  Fleming  Hotel  Co.  supra.      G,  J.  C. 
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order  was  entered  declaring  that  the  re- 
ceivers "be  and  they  hereby  are  authorized 
to  assume  and  adopt  on  behalf  of  the  es- 
tate of  the  defeodant  and  as  such  receiv- 
ers the  lease  of  the  premises"  deacribing 
them.  And  od  March  4,  1014,  the  attorney 
for  the  receivers  notified  the  attorneys  for 
the  landlord  that  they  assumed  and  adopted 
the  lease,  and  that  "the  adoption  of  the 
lease  is  made  pursuant  to  the  reqneat  of  the 
creditors'  committee  and  upon  the  author- 
ity of  the  court  in  the  above  action  upon 
application  of  the  aforesaid  creditors'  com- 

The  other  material  tacts  are  stated  in  the 
opinion  of  the  court. 

Argued  before  Coxe  and  Rogers,  Circuit 
Judges,  and  Hand,  District  Judge. 

HcBsrH.  CadwalMder,  Wlckershain,  it 
Tmtt  for  appellants. 

Mr.  Ellin  nnil  Ij.  Dnrltln,  with  Mr. 
Plilllp  W.  RuHsell,  tor  respondents. 

The  recceivers  are  not  liable  for  rent  ac- 
cruing before  the  receivership.  The  very 
fact  that  a  receiver  has  the  right  to  adopt 
or  renounce  an  executory  contract  shows 
that  a  new  Bituation  is  created  by  the 
adoption.  The  relation  between  the  debtor 
and  creditor  is  not  affected,  but  a  new  and 
additional  relation  created  between  the 
creditor  and  the  receiver,  and  the  distinc- 
tion between  a  chancery  receiver  and  a 
statutory  receiver  or  an  assignee  must  be 
.  borne  in  mind. 

Cook.  Corp.  8th  ed.  §  87-1;  Stoitcs  v. 
Hoffman  House,  167  N.  Y.  654.  S3  L.R.A. 
8(0,  60  X.  E.  667;  Prince  v.  Schlesinger, 
116  App.  Div,  500,  ]0l  N.  Y.  Supp.  1031, 
affirmed  without  opinion  in  190  N,  Y.  546, 
83  N.  E,  1130;  Quincy,  M.  ft  P.  H-  Co,  v. 
Humphreys,  145  U.  S.  82,  97,  36  L.  ed.  632, 
637,  12  Sup.  Ct.  Kep.  787 ;  Smith.  Receiver- 
ships, p.  220,  f  121;  Moore  v.  Higglns,  2 
Silv,  Sup.  Ct.  298,  5  X.  Y.  Supp.  S95. 

The  Redmond  estate  waived  the  right  to 
eject  the  receivers^from  posscsaian  of  the 
premises  by  reason  of  the  default  in  rent 
of  the  corporation  before  receivership,  by 
entering  into  tlie  agreement  of  December 
16.  1013,  with  its  lessee,  Howard  t  Com- 
pany, as  well  as  by  the  acceptance  of  rent, 
as  rent,  from  the  receivers  on  January  31, 
1014,  and  should  not  now  be  granted  leave 
to  commence  dispossess  proceedings. 

Bispham.  £q.  f  ISl ;  Wanamaker  v.  Mc- 
Caully,  11  W.  N.  C.  430;  Steiner  v.  Marlts, 
172  Pa.  400,  33  Atl.  BOo,  18  Mor.  Min.  Rep. 
320;  Ireland  v.  Nichols,  46  N.  Y.  413; 
Croft  v.  I,dimley.  4  El.  ft  Bl.  SOS,  24  L.  J. 
Q.  B.  S.  S.  78.  I  Jur.  N.  S.  424.  3  Week. 
Rep.  234;  Clarke  v.  Cummings,  5  Barb. 
339;  Murray  v.  Harway.  56  N.  Y.  337; 
Bleeeker  v.  Smitli,  13  Wend.  530;  Collins 
LR.A.lalJB. 


V.  Haabrouck,  56  N.  Y.  157,  15  Am.  Sep, 
407;  Stuyveeant  v.  Davis.  9  Paige,  427; 
Conger  v.  Diiryee,  90  N.  Y.  694;  Taylor, 
Land,  ft  T.  U  497;  Tolk  v.  Cohen,  62  Misc. 
230,  114  N.  Y.  Supp.  771;  Hukill  v.  Myers, 
38   W.   Va.   639,   15   S.   E.   151. 

The  landlord  by  electing  to  file  his  claim 
on  February  13,  1914,  for  rent  in  arrear' 
as  a  general  creditor,  has  waived  his  right 
to  claim  a  forfeiture  thereafter  for  the  non- 
payment of  that  rent. 

Taylor,  Land,  ft  T.  If  499;  Conger  v. 
Duryee,  BO  X.  Y.  594;  Stuyresaot  v.  Davia, 
0  Paige,  427;  Moller  v,  Tuska,  87  N.  V. 
IW;  Washburn  v.  Rainier,  140  App.  Div. 
800,  134  N.  Y.  Supp.  301;  Conrow  v.  Little, 
115  N.  Y.  387,  5  L.R.A.  693,  22  N.  E.  348; 
Re  Kenyon,  158  Fed.  863;  Bteinbach  v.  Re- 
lief F.  Ins.  Co.  77  N.  Y.  498,  33  Am.  Rep, 
855;  Re  Garver,  176  N.  Y.  386,  68  N.  E. 
667;  Standard  Varnish  Works  r.  Haydock, 
74  C.  C.  A.  456,  143  Fed.  318. 

The  court  ahould  on  equitable  princi- 
ples, and  because  of  the  absence  of  good 
faith  on  the  part  of  the  landlord  in  dealing 
with  the  receivers  as  well  as  the  other  cred- 
itors, refuse  to  grant  leave  to  the  landlord 
to  proceed  elsewhere  against  its  olBcers,  the 


J.  I.  Case  Plow  Works  v.  Finks,  26  C.  C. 
A.  46,  G8  U.  S.  App.  263,  81  Fed.  529; 
Alderson,  Receivers,  p.  734,  ^  629 ;  Re 
Herbst,  63  Hun,  247,  17  N.  Y.  Supp.  780i 
Porter  v.  Kingman,  126  Mass.  141;  High, 
Receivers,  4th  ed.  p.  299,  K  254,  B; 
Mechanics'  Xat.  Bank  v.  Landauer,  68  Wis. 
44,  31  N.  W.  160;  Stephens  v.  Augusta 
Teleph.  ft  Electric  Co.  120  Ga.  1082,  48  S. 
E.  433;  Meeker  v.  Spragiie,  6  Wash.  &4St, 
31  Pac.  028.  f 

Rogers,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

The  question  which  this  cause  presents 
is  as  to  the  right  of  a  landlord  to  proceed 
against  chancery  receivers  for  the  forfeit- 
ure of  a  lease  because  of  default  made  by 
the  liissee  in  the  payment  of  rent,  which 
lease  has  been  adopted  by  the  receivers  ap- 
pointed over  the  estste  of  the  lessee.  After 
the  receivers  notided  the  landlords,  on 
March  4,  1914,  that  upon  the  authority  of 
the  court  they  hod  adopted  the  lease,  they 
received  a  communication,  also  dated  March 
4,  1914,  which  read  as  follows;  "On  behalf 
of  the  lessors,  we  hereby  return  this  notice 
on  the  ground  that  it  is  void  and  of  no 
effect,  and  on  the  further  ground  that  there 
is  now  due  and  unpaid  the  rent  due  from 
July  12,  1913,  to  January  6,  1914,  with 
accrued  interest,  and  that  there  is  also  due 
and  unpaid  the  rent  which  accrued  for  the 
month  of  February,  with  interest  from  the 
12tfa  day  of  February,  1914,  to  date,  and 
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that  tliere  could  be  no  such  mtilication  nor 
adoption  until  aitid  defaults  are  made  good, 
ou  tbe  further  ground  tbat  even  admitting 
that  such  notice,  adoption,  or  assumption 
were  valid,  that  then  and  in  that  event  the 
said  receivers  are  now  in  default  under  the 
terms  of  said  lease." 

On  March  6,  10J4,  the  landlords  peti- 
tioned the  court  for  an  order  directing  the 
receivers  to  remove  from  and  vacate  the 
premises  or  pay  the  petitioners  all  past-due 
i-cut,  amounting  to  $8,Q04.37,  witli  interest, 
and  in  the  event  of  tbe  failure  to  pay  the 
same  that  tlie  petitioners  be  authorii^ed  "to 
tdkc  such  steps  as  may  be  proper,  including 
proceedings  instituted  in  the  municipal 
court  of  the  city  of  Xew  York,  or  any  other 
court,  to  compel  said  receivers  to  remove 
from,  vacate,  and  give  up  said  premises, 
and  to  dispossess  them  therefrom."  As  a 
matter  of  fact  the  rent  due  from  tbe  receiv- 
ers during  the  time  they  have  had  posaes- 
siOQ  of  the  property  has  been  paid  and  all 
arrears  of  rent  are  such  as  are  owing  from 
the  lessees,  Howard  &  Company. 

The  petition  was  heard  on  Ifarch  25, 
1914,  and  was  denied.  It  was  denied  on 
three  fcrouods;  (1)  That  a  landlord  is  not 
entitled,  as  a  matter  of  right,  to  back  rent 
aa  a  condition  of  the  affirmance  by  receiv- 
ers in  equity  of  a  lease;  (2)  that  if  the 
landlords  have  such  a  right,  they  had 
waived  it  in  thia  cascj  (3)  that  so  far  as 
the  Application  is  one  addressed  to  tbe  dis- 
cretion of  the  court,  that  discretion  should 
not  be  exercised  in  the  landlords'  favoi. 

The  power  of  a  court  of  equity  to  appoint 
a  receiver  has  long  been  recognized  aa  one 
of  as  groat  utility  as  any  which  belongs  to 
the  court.  It  is  exercised  to  prevent  fraud, 
or  to  save  the  subject  of  litigation  from 
material  injury,  or  to  rescue  it  from  in- 
evitable destruction.  A  receiver  is  ap- 
Dointed  when  it  appears  necessary  to  do  so 
to  preserve  the  property  and  give  adequate 
protection  to  the  rights  of  the  parties  in- 
terested in  it.  This  was  the  purpose  of  the 
court   in   the  appointment  of   tii 
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:  injury  to  creditors  by  a  slHu;;hteT  of 
the  assets  through  forced  sales,  and  also  to 
prevent  a  prefercuce  among  creditors.  This 
may  well  be  kept  in  mind  in  pHHsing  upon 
the  question  which  is  presented.  Tbe  re- 
ceivers have  not  been  appointed  for  the 
bcnellt  of  any  particular  party,  hut  upon 
a  principle  of  justice  and  for  the  iieneiit  of 
all  parties  interested.  Tiiesc  receivers  are 
tbe  representatives  of  the  court  and  of  all 
the  parties  in  Interest.  They  have  been  put 
into  the  possession  of  this  property  because 
the  interests  of  justice  can  in  this  way  be 
best  secured.  The  receivers  are  but  the  arm 
and  the  hand  of  the  court, — a  part  of  the 
L.R.A.I1)]SB. 


machinery  of  the  court  to  work  out  the  ends 
of  justice.  Tlie  property  of  which  they 
have  the  possession  is  in  euaiodia  legit.  It 
is  elementary  that  the  receivers  have  only 
such  power  and  authority  as  are  given  them 
liy  the  court,  and  that  tliey  cannot  be  sued 
touching  the  property  in  their  charge  with- 
out the  court's  consent. 

It  being  conceded  that  where  property  is 
in  the  hands  of  receivers  no  action  can  bi; 
brought  against  tbe  receivers  nitliout  tbe 
consent  of  the  court  appointing  them,  it  is 
said  it  is  not  usual  for  the  court  to  refunc 
leave  unless  it  is  perfectly  clear  that  there 
is  no  foundation  for  tbe  demand.  Ordi- 
narily this  is  true,  and  if  the  question  is 
whether  the  property  which  a  receiver  has 
taken  into  his  possession  as  being  the  prop- 
erty of  A  is  tbe  property  of  A,  or  in  reality 
belongs  to  B,  who  is  claiming  it,  there  may 
be  no  suflicient  reason  why  the  court  should 
not  allow  that  question  to  tie  determined  in 
a  suit  against  tlie  receiver,  unless  the  court 
can  Bee  upon  the  facts  stated  tbat  B's  claim 
is  clearly  without  merit.  But  that  is  not 
the  question  in  this  case.  There  is  no  dis- 
pute here  as  to  whetlier  the  lessees,  Howard 
&,  Company,  got  a  good  title  under  their 
lease.  The  question  is  whether,  having  ob- 
tained a  conceded ly  good  title  under  the 
lease,  the  lessors  will  be  permitted  by  a 
court  of  chancery  to  forfeit  the  lease,  after 
it  has  been  adopted  by  the  receivers,  for  a 
default  which  is  not  the  default  of  tlie  re- 
ceivers, but  of  the  lessees,  who  failed  to  pay 
all  the  rent  due  before  the  receivers  took 
possession.  The  lesseee  insist  tbat  unless 
the  receivers  pay  the  arrears  of  rent  they 
must  surrender  the  premises.  They  insist 
that  receivers  have  no  right  to  assume  a 
lease  unless  all  arrears  of  rent  are  paid. 
If  that  be  the  law,  then  the  court  must 
authorize  a  preference  in  favor  of  the  lessor 
creditors  or  else  surrender  the  lease;  and 
whichever  course  the  court  adopts  would 
work  to  the  prejudice  of  the  body  of  the 
creditors,  and  nullify  in  some  degree  the 
purpose  of  the  court  in  the  appointment  of 
the  receivers.  Kitlier  the  court  must  give  a 
preference  to  the  lessors  by  compelling  the 
payment  of  the  entire  amount  of  their 
claim,  or  else  it  must  deprive  tbe  otiier 
creditors  of  tbe  benefit  which  wilt  accrue 
to  all  by  allowing  the  receivers  to  continue 
carrying  on  the  business  in  tbe  old  and  ac- 
custonieil  place.  If  this  is  a  matter  which 
rests  within  the  discretion  of  the  court  ap- 
pointing the  receivers,  wc  cannot  say  that 
that  discretion  lias  been  improperly  exer- 
cised in  this  ease. 

it  is  generally  considered  to  be  a  matter 
within  the  discretion  of  the  court  whether 
it  will  determine  for  itself  all  claims  of  or 
against  the  receiver,  or  will  allow  them  to 
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be  litigated  elsenliere.  la  Poiiwr  v.  Siiliin, 
149  U,  S.  473,  479,  37  L,  ed.  815,  818,  13 
Sup.  Ct.  Rep.  1008,  1010  (1863).  the  Hu- 
preme  Court,  speaking  through  Mr.  Justice 
Gray,  said:  "When  a  court  cxereiaing  juris- 
diction in  equity  appoints  a,  reeeiver  of  all 
the  property  of  a  eorporation,  the  eourt  as- 
Buines  the  administration  of  the  estate;  the 
possession  of  the  reeeiver  is  the  possession 
of  the  court;  and  the  eourt  itself  holds  anil 
adtninistera  the  estate,  through  the  receiver 
B8  its  officer,  for  the  benefit  of  those  whom 
the  court  shall  ultimately  adjudge  to  be 
entitled  to  it.  Wiswall  v.  Sampson,  14 
How,  52,  85,  14  L.  ed.  322,  328;  Peale  v. 
Phippe,  14  How.  368,  374,  14  L.  ed.  459, 
461;  Booth  V.  Clark,  17  How.  322,  331,  Ij 
L.  ed.  164,  167 ;  Union  Mat.  Bank  v.  Bank 
of  Kansas  City,  136  U.  S.  223,  34  L.  ed. 
Ml.  XO  Sup.  Ct.  Rep.  1013;  Thompson  v. 
Phenix  Ins.  Co.  136  U.  S.  287,  297,  34  L. 
ed.  408,  413,  10  Sup,  Ct.  Rep.  lOlB,  It  is 
for  that  court,  in  its  discretion,  to  decide 
whether  it  will  determine  for  itself  all 
claims  of  or  against  the  receiver,  or  will 
allow  them  to  be  litigated  elsewhere.  It 
may  direct  claims  in  favor  of  the  corpora- 
tion to  be  sued  on  by  the  receiver  in  other 
tribunals,  or  may  leave  him  to  adjust  and 
settle  them  without  suit,  as  in  its  judg- 
ment may  be  most  beneficial  to  those  in- 
terested in  the  estate.  Any  claim  against 
the  receiver  or  the  corporation  the  court 
may  permit  to  be  put  in  suit  in  another  tri- 
bunal against  the  receiver,  or  may  reserve 
to  itself  the  determination  of;  and  no  suit, 
unless  expressly  authorized  by  statute,  can 
be  brought  against  the  receiver  without  the 
permission  of  the  court  which  appointed 
him.  Barton  v.  Barbour,  104  U.  8.  126,  26 
L.  ed.  672;  Texas  &  P.  R.  Co.  v.  Chjx,  145 
U.  S.  5S3.  60],  36  L.  ed.  829,  832,  12  Sup. 
Ct.  Rep.  905." 

See  also  Werner  v.  Murphy  (C.  C.)  00 
Fed.  789;  Kennedy  v,  Indianapolis,  C.  4 
U  R.  Co.  (C.  C.)  2  Flipp.  704,  3  Fed.  97; 
Klein  v.  Jewett,  26  N.  J.  Eq.  474,  5  Am. 
Neg.  Cas.  1 ;  Gunning  v.  Sorg.  214  III.  616, 
73  N.  E.  870 ;  Stephens  v.  Augusta  Teleph. 
A  Electric  Co.  120  Ga.  1082.  48  R.  E.  433; 
Beed  V.  Axtcll,  84  Va.  231,  4  R.  E.  587,  10 
Am.  Ne^.  Cas.  346. 

In  refusing  its  consent  to  allow  a  suit  to 
be  brought  in  the  state  courts  the  court 
had  all  the  facts  before  it,  and  it  came  to 
the  conclusion  that  the  right  which  the 
landlords   seek   to   enforce   against   the   re- 
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see  from  tlie  facts  stated  that  the  so-called 
rif!lit  is  not  a  right,   it  is  not  even   called 
upon   to  e.vercise   its   discretion   and  deter 
mine  whether  or  not  it  will   permit 
to  be  brought  in  another  court  against 
receivers,    thereby    exposing    them    to 
L.R.A.IOI0B. 


coats  of  a  needless  and  fruitleas  litigation 
at  the  expense  of  the  creditors. 

Was  the  court  in  error  in  holding  that 
a  landlord  is  not  entitled  an  a  matter  of 
right  to  back  rent  aa  a  condition  of  the 
aflirmauce  by  chancery  receivers  of  a  lease? 
Counsel  called  attention  to  a  paragraph  in 
the  lease  which  reads  as  follows^  "That 
the  said  tenant  will  not  assign,  transfer,  or 
make  over  this  lease,  or  any  of  the  cove- 
nants, tcniis,  or  conditions  thereof,  or  any 
part  thereof,  to  any  person  or  persons,  cor- 
poration or  corporations,  without  the  con- 
sent in  writing  of  the  said  landlords,  first 
had  and  obtained,  under  penalty  of  forfeit- 
ure and  damages." 

It  is  said  that  the  landlords  have  not  con- 
sented, in  writing  or  otherwise,  to  any  as- 
signments of  the  lease  to  the  receivers.  But 
they  themselves  came  into  court  and  askeil 
to  have  a  time  ftlted  ^vhen  the  receivers 
would  determine  whether  they  nould  accept 
or  renounce  the  lease.  And  we  do  not  re- 
gard the  covenant  against  assignment  as 
at  all  material  for  two  reasons.  The  flrst 
is  that  such  a  covenant  is  not  broken  when 
the  Hfisignment  is  not  voluntary,  but  is 
done  hy  operation  of  law.  Taylor,  I.An{l  &, 
T.  §  408.  In  this  case  there 'has  been  no 
voluntary  assignment  of  the  lease  by  the 
lessors.  The  second  is  that  there  has  been 
no  assignment  whatever,  either  voluntary 
or  involuntary,  of  the  lease.  The  chancery 
receivers  are  not  assignees  of  the  lease.  By 
their  appointment  they  acquired  no  title. 
They  only  obtained  a  right  to  the  posses- 
sion of  the  property  as  the  officers  of  the 
court.  Keeney  v.  Home  Ins.  Co.  71  X.  Y. 
396,  27  Am.  Rep.  60;  Stokes  v.  Hoffman 
House,  167  X.  V.  554,  550,  53  L.R.A.  870, 
60  N.  E.  667. 

Then  attention  is  called  to  the  fact  that 
the  lease  provides  that  if  default  is  made  in 
the  payment  of  the  rent,  or  any  part  there- 
of, it  shall  be  lawful  for  the  landlords  to 
re-enter  the  demised  premises  and  re- 
possess and  enjoy  the  same  as  in  their 
first  and  former  estate.  The  common  picas 
court  of  Kew  Vork  in  Hasl.rouck  v.  Stokes, 
13  N.  Y.  Supp.  333  (1891),  decided  that 
when  a  voluntary  assignee  for  the  benefit 
of  creditors  accepted  a  lease  held  by  the 
assignor,  which  had  become  subject  to  for- 
feiture by  Bucli  assignor's  breach  of  the 
covenant  to  pay  rent,  the  lessor  could  main- 
tain summary  dispossessory  proceedings 
against  the  assignee.  In  that  case  Judge 
Pryor  said:  'It  is  said,  however,  that  the 
assignee,  not  being  liable  for  the  rent,  can- 
not he  dispossessed  for  the  default  of  his 
assigiior.  But  the  inference  is  a  nan  te<iui- 
tur.  By  express  provision  of  the  Code 
(g  2231)  an  undertenant  may  be  summarily 
removed,    and   yet   an    undertenant   ia   not     ' 
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liable  for  rent  to  the  landlord.  By  vi 
ot  the  Btatute,  if  not  by  express  provision 
in  the  lease,  it  was  a.  condition  of  the 
'  original  demise  that  a  breach  of  the  cove- 
nant (or  rent  should  expose  the  terra  to  for- 
feiture at  the  option  of  the  landlord.  If  for 
default  in  payment  of  rent  the  assignee  may 
not  be  dispossessed,  then  he  is  in  a  better 
]iosition  than  hia  assignor;  and,  further- 
more, he  holds  by  a  tenure  to  which  the 
lessor  has  never  assented.  The  assignee 
was  under  no  obUgstion  to  accept  the  lease, 
but,  having  accepted  it,  he  takes  it 
onere — i.  e..  with  liability  to  forfeiture  for 
arrears  of  rent.  True,  that  since  his  lia- 
bility for  rent  is  only  because  of  privity  of 
estate,  that  liability  is  only  for  payment  of 
rent  accruing  while  his  estate  subsists;  but 
it  does  not  follow  that  the  landlord  may 
not  recover  the  land  of  him  for  condition 
broken  by  his  assignor.  .  .  .  Upon  de- 
fault in  payment  of  rent,  the  statute  plain- 
ly gives  the  landlord  a  right  to  reclaim  his 
land  from  the  lessee,  or  whoever  holds  un- 
der him.  Indeed,  the  words  of  the  statute 
are,  'the  lessee  or  his  assigns,'  and  'asaigns,' 
fs  the  equivalent  of  'assignees.'  " 

If  the  principle  adopted  in  the  foregoing 
rase  is  correet  as  applied  to  the  facta  exist- 
ing in  that  case,  and  as  to  that  it  is  not 
necessary  to  express  any  opinion,  it  does 
not  follow  that  it  governs  the  case  at  bar. 
Ad  assignee  for  the  benefit  of  creditors  dif- 
fers in  important  respects  from  a  receiver 
appointed  by  an  equity  court.  He  holds  the 
title  to  the  property  and  derives  it  directly 
from  his  aaaignor,  and  not  from  the  court. 
His  possession  is  not  always  the  possession 
of  the  court,  and  the  property  he  holds  is  not 
necessarily  in  cuaJodts  legin.  He  is  not  an 
officer  of  the  court,  and  does  not  derive  his 
powers  from  the  court,  but  from  the  deed 
of  his  assignor  and  the  statute  law  of  the 
sUte.  See  Adier  v.  Ecker  IC.  C.)  1  Mc- 
Crary.  258.  2  Fed.  126  (1880);  Lehman  v. 
Ttosengarten  (C.  C.)  23  Fed.  042  (1885); 
l*pp  v.  Van  Norman  (C.  C.)  19  Fed.  406 
(18B4).  Such  is  his  status  except  where 
the  statute  law  of  a  particular  state  has 
changed  It.  The  rules  which  govern  an  as- 
signee are  not  necessarily  applicable  to  a 
chancery  receiver,  who  holds  no  title,  is  an 
officer  of  the  court,  and  derives  his  powers 
from  the  court,  and  is  simply  holding  pos- 
session for  the  court  pending  a  settlement 
of  the  estate. 

An  assignee  for  the  benefit  of  creditors, 
if  he  elects  to  accept  a  lease  belonging  to  his 
assignor,  becomes  by  such  election  an  as- 
signee of  the  lease,  holds  the  title,  and  be- 
comes personally  liable  on  the  covenant  to 
pay  rent.  But  it  is  not  so  in  the  caae  of 
a  chancery  receiver.  A  chancery  receiver 
takes  no  title  to  the  leasehold  estate,  but 
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has  mere  possession  as  an  officer  of  the 
court.  This  has  been  expressly  decided  by 
the  New  York  court  of  appeals  in  Stokea 
V.  Hoffman  House,  167  N.  V.  534,  33  L.R.A. 
870,  GO  N.  E.  667  flSOl).  In  that  case  the 
court  also  held  that  no  privity  of  estate 
could  be  created  between  a  chancery  re- 
ceiver and  the  lessor  by  which  the  receiver 
could  become  liable  as  assignee  of  the  term 
upon  a  covenant  to  pay  rent.  The  accept- 
ance of  the  lease  imposed,  according  to  that 
decision,  no  legal  liability  upon  the  part 
of  the  receiver  to  pay  rent,  but  gave  to 
the  lessor  merely  an  equitable  claim  to  have 
the  rent  paid  as  a  pert  of  the  reasonable 
expenses  of  the  receiver  in  carrying  on  the 
businesB, 

Now  it  is  perfectly  evident  tliat  the  mere 
appointment  of  a  chancery  receiver  does  not 
affect  title,  and  it  is  equally  evident  that 
acceptance  of  a  lease  by  a  receiver  acting 
under  the  authority  of  a  court  in  accepting 
it  does  not  and  cannot  invest 
with  title.  Equity  acts  only  i 
A  decree  in  equity  never  devests  a  title  at 
law,  except  in  pursuance  of  a  statute  ex- 
pressly conferring  the  authority.  But  it  is 
not  necessary  for  us  to  inquire  whether, 
after  a  receiver  has  been  appointed  and  * 
court  of  equity  has  taken  possession  of  the 
property  pending  a  settlement  of  an  in- 
solvent estate,  a  landlord  has  a  right  to 
forfeit  the  lease  as  against  the  receivers. 
If  we  assume  that  the  right  exists,  and  we 
are  not  to  be  understood  as  intimating  that 
we  doubt  its  existence,  we  think  the  facts 
of  this  caae  are  such  that  the  landlords  are 
not  at  this  time  entitled  to  come  into  court 
to  assert  it.  t 

Where  a  right  of  re-entry  is  reserved  in 
a  lease  in  case  of  failure  of  the  lessee  to 
perform  a  covenant  on  his  part,  an  accept- 
ance by  the  lessor  of  rent  accruing  after  a. 
breach  of  the  covenant,  with  knowledge  on 
his  part  of  such  breach,  is  a  waiver  of  the 
forfeiture  and  an  affirmance  of  the  lease. 
Conger  V.  Duryee,  90  N.  Y.  6B4  (1882).  So 
if  a  landlord,  after  a  forfeiture  haa  been  in- 
curred, proceeds  to  make  a  distress  for  rent 
previously  due.  the  right  to  re-enter  is 
waived  because  by  distraining  he  recognliiee 
the  relation  of  landlord  and  tenant  and  the 
lease  as  atill  existing.  Zouch  v.  Willingale, 
1  H.  Bl.  311,  2  Revised  Rep.  770;  Jackson 
ex  dem.  Blanchard  v.  Allen,  3  Cow.  220. 

As  we  understand  the  law,  it  ia  that  the 
landlord  ia  unable  to  assert  his  right  of 
re-entry  or  his  right  of  forfeiture  if,  with 
knowledge  of  the  tenant's  default,  he  there- 
after does  any  act  which  rect^nizes  the  ten- 
ancy Bs  atill  aubsisting  or  the  lease  aa  atill 
in  force.  When  the  landlords  came  into 
court  on  January  30,  1914,  and  asked  the 
court  to  fix  a  time  within  which  the  receiv- 
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ers  should  decide  whether  they  would  adapt 
or  renounce  the  lease,  and  when  they  sgain 
appeared  on  February  Btb  for  the  same  p 
pote,  they  recognized  the  leaae  as  etill 
full  force,  SB  much  ho  as  though  they  had 
diatrained  at  that  time  for  the  rent  ~ 
if  the  leaae  was  not  then  in  full  force  and 
effect,  and  if  there  was  not  an  existing  ten- 
ancy, there  could  be  no  lease  for  the  receiv- 
ers to  adopt.  By  that  act  the  receivere 
waived  their  right  to  insist  upon  the  for- 
feiture. The  default  in  the  payment  of  rent 
for  which  they  now  seek  to  forfeit  the  1 
occurred  prior  to  January  6,  1914.  There 
has  been  no  default  since  that  time.  More- 
over, the  acceptance  by  the  lessors  of  the 
rent  called  for  by  the  terms  of  the  lease, 
and  which  has  been  paid  in  full  ever  since 
the  receivers  assumed  poHseasion,  must  also 
be  regarded  as  a  recognition  of  the  con- 
tinued existence  of  tiie  leaae.  The  money 
paid  each  month  is  the  exact  amount  of 
rent  the  leaae  called  for.  In  view  of  all  thi 
facts,  we  must  then  conclude  that  after  the 
last  default  occurred  the  landlords  recog- 
nized the  lease  as  stilL  in  existence,  and 
having  done  so  they  are  not  now  at  liberty 
to  set  it  aside  for  the  prior  default. 
The  decree  is  affirmed. 

Hand,  District  Judge,  dissenting; 

The  majority  of  the  court  in  this  case 
does  not,  as  I  understand  it,  qUPStioll 
the  proposition,  though  they  do  not  decide 
it,  that,  if  a  receiver  in  insolvency  pro- 
cee<lings  accepts  a  lease  on  which  back  rent 
ia  due,  he  takes  subject  to  existing  defaults 
upon  conditions  subsequent  in  the  term. 
I  should  be  sorry  if  any  doubt  were  thrown 
upon  that,  and  there  is  no  intention.  If  I 
am  right,  to  do  so.  The  gravamen  of  the 
decision  is  this:  By  asking  the  court  to 
compel  the  receivers  to  make  their  elec- 
tion the  landlords  recogniznl  the  lease  as 
still  in  existence,  and  that  recognition  was 
a  waiver  of  their  right  of  forfeiture.  A 
landlord  may  by  his  conduct  waive  a  breach 
ol  condition  either  for  failure  to  pay  rent 
or  for  anything  else.  Thus  a  distress  even 
for  rent  accruing  before  the  default  will 
waive  the  breach  and  toll  the  re-entry,  be- 
cause distress  is  a  remedy  which  lies  only 
against  a  tenant  and  presupposes  that  the 
term  stili  endures.  Stuyvcsant  v.  Davis,  9 
Paige,  HI;  Jackson  ex  dem,  ^Norton  v. 
Sheldon,  d  Cow.  448.  So  also  suit  to  re- 
cover for  a  subsequent  instalment,  or  even 
the  receipt  of  such  an  instalment  is  enough, 
because  there  can  be  no  subsequent  rent, 
unless  it  arise  from  the  term.  In  all  these 
cases,  if  a  landlord  be  later  allowed  to  re- 
enter as  of  a  default  earlier  than  the  time 
of  the  distress  or  the  period  for  which  the 
rent  is  due,  he  will  have  got  a  right  or  a 
I.HA.1815B. 


remedy  which  depended  upon  the  existence 
of  the  term  at  one  period  which  by  his  sub- 
sequent action  he  wishes  to  declare  non- 
existent during  that  period.  Such  I  think 
are  all  the  cases.  I  have  not  been  referred 
to  a  case  which  holds  a  landlord  to  be 
estopped,  because  he  spoke  of  a  "lease,"  or 
acknowledged  that  the  termor  had  some 
existing  rights  as  of  course  he  has. 

What  the  landlords  did  here  in  order  to 
compel  the  election  appears  in  the  recitals 
of  the  order  of  February  0,  1S14,  and  tha 
affidavit  of  Charlton  verified  the  same  day. 
Mo  petition  was  made;  the  whole  thing  waa 
done  orally,  except  for  the  affidavit.  It  ap- 
pears from  this  that  on  Jatiuary  3Dth,  the 
landlords'  attorney  told  the  court  that  they 
wished  to  have  a  time  fixed  within  which 
the  receivers  should  decide  "what  was  their 
intention  concerning  said  lease."  After  an 
adjournioent  and  a  subsequent  appearance 
for  the  same  purpose  the  court  fixed  a  time, 
within  which  the  receivers  took  the  lease- 
Had  the  landlords  asl^ed  that  the  receiv- 
ers should  within  a  Sxed  time  declare  their 
intention  "concerning  their  option  to  ac- 
cept the  defendant's  rights  in  the  forfeited 
lease,"  there  would  have  been  no  waiver,  as 
I  understand  it.  Because  without  condi- 
tion they  called  it  a  "lease,"  their  recogni- 
tion of  it  constituted  a  waiver.  I  cannot 
really  see  why,  if  this  be  so,  we  must  not 
also  say  that  it  is  a  waiver  to  demand  un- 
conditionally of  a  termor  rent  already  due 
under  his  "lease"  or  lutder  "the  lease  under 
which  you  now  hold."  A  landlord  must  be 
careful  not  to  speak  of  the  lease  as  such, 
without  adding  that  he  reserves  all  his 
rights, 

1  can  find  no  authority  for  such  a  ruling, 
and  it  seems  to  me  an  interpretation  of  the 
conduct  and  language  of  the  parties  which 
violates  their  intention  and  the  universal 
practice  of  all  landlords  and  tenants.  When 
the  landlords  asked  the  receivers  to  declare 
their  option  regarding  the  "lease,"  no  one 
would,  I  think,  have  supposed  that  tlicy 
intended  to  waive  any  existing  conditions, 
and  we  ought  to  interpret  language  when 
we  can  aa  it  is  meant.  The  lease  remains 
yet  a  lease,  though  the  landlords  may  for- 
feit it  if  the  lessee  continued  in  default. 
Until  then  it  is  a  lease,  and  may  never  be 
anything  else.  Why  should  he  not  call  it 
what  it  still  remains,  without  adding  a 
complete  statement  of  his  rights  regard- 
ing it!  To  require  him,  every  time  he  men- 
tions it,  to  attach  a  reminder  that  he 
makes  no  waiver,  appears  to  me  to  substi- 
tute a  purely  factitious  requirement  to  a 
perfectly  plain  transaction. 

The  other  alleged  waivers  it  is  necessary 
to  take  up,  if  one  disagrees  upon  the  point 
I    have   just    discussed.      They    are    threes 
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(1)  The  tigrcement  of   December  10,  1913; 

(2)  tlie  payment  by  the  receivi^rs  daring 
their  occupation;  and  <3)  the  filing  of  the 
claim  in  the  receiversliip  proceedings.  The 
first  is  not  a  waiver,  in  my  judgment,  for 
two  rcBBons:  Firet,  because  the  sum  re- 
ceived does  not  even  amount  to  one  month's 
rent,  and  there  are  three  due.  The  landlord 
would  iiave  the  right  to  allocate  the  pay- 
ment on  the  first  month's  rent,  leaving  the 
subsequent  rents  unpaid.  Xow  it  is  a  well- 
settled  principle  that  the  receipt  of  rent 
waives  forfeituree  only  for  the  period  ante- 
dating that  upon  which  the  rent  ia  applied, 
and  the  subsequent  unpaid  rents,  with  their 
■everal  forfeitures,  remained  sufKcient 
ground  of  forfeiture.  However,  the  landlord 
specifically  reserved  all  his  existing  rights, 
notwithstanding  tlie  security  which  he  took, 
as  he  had  the  right  to  do,  and  this  is  a  com- 
plete answer,  fjecond,  the  acceptance  of 
money  from  the  receivers  was  not  a  pay- 
ment of  rent  under  the  lease.  It  is  well 
settled  that  the  receivers  or  trustees  in 
lianliruptcy  do  not  take  over  the  term  until 
they  voluntarily  acc^t  it  or  remain  mute 
an  unreasonable  time.     Re  Fraain,  33  L.H.A. 

IX,S.)  74y,  103  C.  C.  A.  320,  183  Fed.  28. 
Until  then  everything  they  receive  is  by 
way  of  payment  for  occupation.  This  was 
in  fact  the  case  of  the  January  payment. 
The  receivers  had  not  accepted  the  lease 
■ad  could  not  pay  the  rent.  The  use  of 
the  word  "rent"  in  the  receipt  was  intend- 
ed by  neither  side  to  constitute  an  accept- 
ance of  the  lease  or  a  payment  of  rent  un- 
der it;  but,  if  it  had  been,  it  was  without 
the  authority  of  the  landlord,  whose  agent 
had  not  the  right  to  hind  him. 

Finally,  there  is  the  question  of  proving 
the  claim  in  bankruptcy.  On  January  30th 
the  final  decree  was  entered  directing  all 
persona  to  file  claims  on  or  before  February 
Itith.  On  the  earlier  day  the  landlords  ap- 
peared and  asked  the  court  to  fix  a  time 
within  wbich  the  receivers  must  elect  to  ac- 
cept the  lease.  That  matter  was  adjourned 
until  the  Oth  of  February,  when  formal  ap- 
plication was  made  and  the  court  fixed  the 
4th  day  of  March;  the  claim  was  not  filed 
until  February  13th.  Thus  it  appears  that 
the  reeeivcra  were  not  called  on  by  the  court 
to  decide  before  the  time  expired  within 
which  the  landlords  must  file  claims.  If 
they  did  not  file,  they  lost  their  dividends; 
and  if  the  receivers  later  repudiated  the 
lease,  they  could  never  recover  anything  for 
those  months.  It  seems  to  me,  in  view  of 
this,  that  the  filing  of  the  claim  should  not 
he  taken  as  a  recognition  of  the  IcBse.  in- 
consistent with  the  riglit  of  re-entry,  but 
that  it  should  he  taken  as  a  provision 
against  repudiation  by  the  receivers. 

i  dissent,  and  vote  to  reverse  the  order, 
L.E.A.UHuB. 


■nd  allow  the  landlords  to  sue  in  ejectment 
upon  the  breach  of  condition  subsequent.  I 
do  not  mean  that  in  any  event  this  court 
should  forbid  landlords  recourse  to  the 
state  court  under  such  circumatances;  but 
I  have  considered  the  merits,  since  the  de- 
cision has  been  upon  the  merits.  In  unjr 
event  it  would  seem  to  me  that  the  proper 
place  to  decide  all  such  matters  was  in  aa 
action  of  ejectment  in  some  court  of  compe- 
tent jurisdiction. 
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M.  K.  COFFUAX. 
(100  Ark.  5S2,  140  S.  W,  730.) 

AdverHe  poKseiwIoii  —  aiireic<Hter«d  deed 

—  payment  or  ttixef. 

An  unrecorded  deed  to  vacant,  unimproved 
property  constitutes  color  of  title  so  thdt 
payment  of  taxes  thereunder  for  the  statu- 
tory period  will  give  an  adverse  title 
against  a  subsequent  grantee  from  the  com- 
mon grantor,  who  promptly  recorded  bin 
deed,  but  made  no  adverse  entry  upon  the 
property. 


(November  0.  1»H.) 


1.  Introductory,  1006. 
II.  In  general,   1007. 
III.  Mtatutes  requiring  registration.  1010. 

IV.  Extent  of  color.  lOJI. 
V.  Vftliciity  of  deeds.  1011. 

/,  Inlnidudorif. 

The  cases  treated  in  the  note  are  con- 
fined to  those  in  which  color  of  title  is  held 
or  assumed  to  be  necessary  to  the  acquisi- 
tion of  a  title  by  adverse  possession.  The 
question  of  the  necessity  of  color  of  title 
is  not  discussed.  The  necessity  of  color  of 
title  when  not  made  a  statutory  condition 
of  title  by  adverse  possession  has  heen 
treated  in  the  note  to  Jasperson  v.  Scharni- 
kow.  15  I..E.A.1X.S.)   1178. 

The  necessity  of  registry  of  partition 
proceedings  in  office  of  register  of  deeds 
not  considered. 

Xor  is  the  right  to  tack  the  possession 
of  various  owners  considered.  Tliis  question 
hai*  arisen  frequently  nhere  there  was  a 
failure  to  record  a  deed  in  the  chain  of 
title  for  some  time,  it  being  objected  that 
the  delay  prevented  tacking.  Some  cases 
in  which  tlie  question  lias  arisen  are:    Dunn 

V.  Tavlor,  —  Tex.  Civ.  .App.  — .  143  S.  W". 
311:  'Oe  La  Vega  v.  Butler.  47  Tex.  .^29  r 
Gillum  V.  Fuqus,  —  Tex.  Civ.  App.  — .  Bl 
S.  W.  038 ;  Jack  v.  Dillon,  0  Tex.  Civ.  App. 
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APPEAL  by  tlie  Abstract  and  Tnist 
CompanieB  from  a.  decroo  ot  the  Chan- 
cery Court  for  Greene  County  quieting  de- 
fendant's title  aa  against  appellants,  and 
dismisging.  for  want  of  pquity,  the  com- 
plaint of  the  Trust  Company  against  him 
for  the  foreclosure  of  a.  mortgage  on  the 
land.     Affirmed. 

Statement  by  Klrby.  J.: 

This  waa  a  suit  by  the  Paragould  Trust 
Company  against  the  Paragould  Abstract  k 
Real  Estate  Company  to  foreoloae  a  mort- 
gaifp  upon  certain  lands,  and  against  M.  R. 
CofTman,  alleging  that  he  claimed  some  kind 
of  an  interest  in  the  lands,  of  the  exact  na- 
ture of  wliicb  plaintiff  was  not  informed, 
Coffman    filed   an    answer    and    cross    com- 

192.  25  S.  H".  645 ;  Snow  t.  Letcher,  — 
Civ.  App.  — .  154  S.  W.  353. 

Where  entry  was  had  under  registered 
deeds,  and  thereafter,  upon  a  conveyance 
to  another  person,  the  continuity  ot  such 
registration  was  broken  by  the  failure  of 
the  grantee  to  register  his  deed,  title  by  ad- 
verse possesBion  under  the  five-year  statute 
of  limitations  was  held  not  to  run,  in  Sor- 
ley  V.  Mattock,  70  Tex.  304,  16  R.  W,  201. 

'Xor  is  the  effect  of  a  deed  illegally  record- 
ed, as  color  of  title,  considered. 

It  is  assumed  that  the  adverse  possession 
of  the  property  la  in  other  ivaya  sufficient, 
the  qncHtion  being  merely  whether  an  unre- 
corded deed  is  color  ot  title. 

As  to  the  effect  of  an  invalid  tax  deed 
as  color  of  title,  within  general  statutes  of 
limitation,  see  note  to  Bradbury  v.  Dumond. 
II  L.R.A.IN.R.)  772. 

For  discussion  of  quitelaim  deed  as  color 
of  title,  see  note  to  Waterman  Hall  v. 
Waterman,  4  L.R.A.(S.S.)  776. 

Por  discussion  of  the  question  as  to 
whether  or  not  a  void  tax  deed  set  in  motion 
special  statutes  of  limitations  governing 
actions  to  recover  lands  sold  for  tases,  see 
note  to  Mathews  v,  Blake,  27  L.R.A.IN.R.) 
3.19;  especially  subdivision  VIII.;  and  see 
also  note  to  Gage  v.  Hampton.  2  L.R.A.  S12; 
especially  the  discussion  on  page  .'>I5.  on 
when  statute  of  limitations  begins  to  run. 

II.  In  general. 

The  purpose  of  color  of  title  is  to  show 
the  character  or  extent  of  the  possession 
of  the  one  claiming  by  adverse  possession. 
It  is  the  actual  possession,  or,  in  some  cases 
of  wild  and  unoccupied  lands,  the  payment 
of  taxes,  for  the  period  required  bj-  the 
Rtatute  of  limitations,  founded  upon  such 
color  of  title,  that  perfects  the  title. 

In  the  absence  of  a  statute  requiring  color 
of  title  to  consist  of  recorded  instruments. 
an  unrecorded  deed  is  color  of  title,  Dorian 
V.  Westerritch.  140  Ala.  283.  103  Am.  St. 
Rep.  3.-.,  37  So.  3fl2;  Packard  v.  Moss,  69 
Cal  123,  8  Pac.  fll8  (dictum)  ;  Johnson  v, 
Rhodes,  62  Fla.  220.  56  So.  43!};  Rawson  v. 
Fox.  115  III.  200;  Holbrook  ».  Forsythe,  112 
L,ll.A.1015B. 


plaint,  claiming  ownership  of  the  land,  de- 
raigning  title  from  the  government  to  W. 
T,  Sharp,  and  a  conveyance  by  him  on  Au- 
gust 23,  IB08,  alleged  the  lands  to  be  wild, 
uninclosed,  and  unimproved,  and  that  he 
had  contiimously  for  more  than  seven  years 
paid  the  taxes  on  said  lands,  and  pleaded 
his  color  of  title  and  payment  of  taxes  in 
bar  to  plaintitTs  right,  and  prayed  for  the 
cancelation  of  the  mortgage  as  a  cloud  u]>ou 
his  title. 

The  Trust  Company  answered,  denying 
the  ownership  ot  Coffman.  alleging  tliat  the 
Abstract  Company  was  the  owner  of  the 
land  at  the  time  of  the  execution  ot  tlie 
mortgage  to  it,  and  deraigning  title  there- 
to from  the  government  to  W.  T.  Sharp, 
and  from   Sharp  to  the  Alistract  Company. 

Ill,  306  IrftXum);  Bernstine  v.  I^eper. 
118  U.  1008.  43  So.  889;  Murphy  v.  Dovie, 
37  Minn.  113,  33  N.  W.  220;  Minot  v. 
Brooks.  16  X.  H.  374;  Newmarket  Mfg.  Co. 
V.  Pendergast,  24  N.  H.  64;  Bellows  v, 
Jewell,  60  N,  H.  420 ;  Doe  ex  dem.  Hardin  v. 
Barrett,  51  N.  C.  (6  Jones  L.)  150:  Davis 
V.  Higgins,  91  N,  C.  382  (dicttim)  ;  Hunter 
v.  Kelly,  92  N.  C.  285;  Avent  v,  Arrington, 
105  K.  C.  377,  10  S.  E.  991 ;  Turner  v.  Wil- 
liams.  108  N.  C.  210,  12  S.  E.  989;  I.«wfa 
V.  Roper  Lumber  Co.  lOB  N.  C.  19,  13  S.  E. 
701;  Smith  V.  Allen.  IIZ  N.  C.  223;  16  S,  K. 
932;  Jones  v.  Perry,  10  Yerg,  59,  30  Am. 
Dee.  430;  Cohen  v.  Woollard.  2  Tenn.  Ch. 
686:  Homsbr  v.  Davis.  —  Tenn.  Ch,  App. 
— .  3B  S.  W.  15!t;  Aldrich  v,  Griffith,  66  Vt. 
390,  29  Atl.  376,  Nowlin  v.  Reynolds.  25 
Gratt,  !37;  Lea  v.  Polk  County  Copper  Co. 
21  How.  493,  16  L.  ed,  203;  PABAQorLD 
AnsTBACT  4  Real  Estate  Co.  v.  Coffmak. 

It  has  been  stated  that  the  evidence  of 
title  furnished  by  adverse  possession  for 
twenty  years  is  founded  on  a  presumption 
ot  some  grant  or  agreement,  which  the  law 
raises  for  the  quieting  of  possessions  and 
(itics;  but  this  presumption  of  grant  does 
not  arise  from  the  fact  that  the 'party  in 
possession  has  any  title  of  record.  It  exists 
in  full  force  where  nothing  ej^ists  on  the.'rw- 
ord  as  to  the  extent  of  the  actual' occtit>a- 
tion.  The  color  ot  title  only  exieffda  the 
limits  of  that  occupation  constructively. 
But  it  is  the  occupation  itself  that  furnishes 
the  notice,  and,  as  wc  said  before,  the  regis- 
try is  not  provided  to  give  limits  to  it. 
Minot  V.  Brooks,  16  N,  H,  374. 

An  unrecorded  deed  is  color  of  title  un- 
der a  statute  providing  that  where  any  per- 
son shall  have  had  seven  years'  possession 
of  any  land  which  had  been  granted  by  the 
atate.  holding  or  claiming  the  same  by  vir- 
tue of  the  deed  of  conveyance  or  other  as- 
surance purporting  to  convey  en  estate  in  ■■ 
fee  simple,  and  no  claim  by  auit  in  law  or 
equity,  effectually  prosecuted,  shall  liave 
been  set  lip  or  made  to  said  land  within 
the  aforesaid  time,  then  and  in  that  ease 
the  person  or  persons  shall  he  entitled  to 
keep  and  hold  possession  of  such  quantit.v 
of  land  as  shall  be  specified  and  deseril>ed 
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and  alleged  that  Coffnun'a  deed  from  Sb&rp 
hod  not  been  placed  of  record  at  the  time 
of  the  execution  of  the  mortga^  b;  the 
Abstract  Compan;  to  it,  aod  that  it  waa 
an  ionocent  purchaser  from  the  aaid  Ab- 
■tract  Company  without  any  notice  of  Coff- 
man'B  right  or  claim.  To  liiB  answer  Coff- 
inaiv  replied,  alleging  that  at  the  time  the 
mortgage  was  execut«d  by  tbe  Abstract 
Company  to  the  Trust  Company  that  ha 
was  paying  taxes  on  the  lands,  that  he  had 
continued  Uie  payments  up  to  the  time  the 
suit  was  brought,  that  he  had  paid  the 
taxes  thereon  for  seven  jiears,  and  that  mora 
than  seven  years  had  elapsed  since  the 
first  payment,  and  pleaded  the  limitation  in 
bar. 

The  testimony  shows  that  all  the  partiei 


deraigned  title  from  the  same  grantor,  W. 
T.  Sharp,  and  his  deed  to  CoSman  was  exe- 
cuted August  23,  1898,  but  not  filed  for 
record  until  September  28,  lOOT.  The  date 
of  the  deed  from  Sharp  to  the  Abstract 
Company  was  January  16,  1B05,  and  the 
mortgage  from  the  Abstract  Company  to 
the  Trust  Company  bears  date  of  January 
25,  1906.  It  appears  that  the  Abstract 
Company  first  became  aware  of  tbe  claim 
by  ColTmaa,  and  he  of  the  claim  of  aaid 
company,  in  tbe  summer  of  1S05,  after 
Sharp's  conreyance  of  the  land  to  said  com- 
pany on  January  18th  of  that  year,  and 
that  about  two  years  afterward  Coffmau'a 
deed  was  placed  of  record,  and  about  six 
months  after  the  Abstract  Company  had 
'  notice    of    his    claim    an    abstract    of    title 


in  the  deed.  Lea  v,  Polk  County  Copper 
Co.  21  How.  493,  16  L.  ed.  203. 

An  unrecorded  deed  is  sufficient  color  of 
title  to  enable  the  grantee  therein  to  com' 
plete   a   prescriptive   period    begun   by    his 

SredecesBor  in  title  under  a  recorded  deed. 
:oberson  v.  Downing  Co.  120  Ga.  833,  102 
Am.  St.  Rep.  128,  48  S.  E.  429,  1  Ann.  Cas. 
767. 

Nothing  is  said  as  to  color  of  title  in 
Jaques  v.  Lester,  118  111.  248,  8  N.  E.  705, 
but  it  is  there  held  that  one  who  goes  into 
possesaion  under  an  unrecorded  deed,  and 
occupies  the  land  adversely  for  more  than 
the  period  of  prescription,  has  a  title  su- 
perior to  one  who  receives  a  deed  from  a 
devisee  of  the  original  grantor. 

It  is  stated  in  Bracy  v.  Buck,  11  La.  Ann. 
100,  that  an  unregistered  title  is  a  good 
basis  for  prescriptive  title,  but  it  does  not 
clearly  appear  that  the  inetrumcnt  was  not 
registered,  but  only  that  the  Certificate  of 
the  parish  recorder  waa  not  offered  in  evi- 
dence. 

An  unrecorded  sherilTB  deed,  made  in  pur- 
suance of  the  sale  publicly  had  by  the 
flherilT  after  the  publication  of  the  requi- 
site notice,  constitutes  color  of  title,  Tar- 
plee  V.  Sonn,  lOB  App.  Div.  241,  17  N.  Y. 
Anno.  Cas.  363,  96  N.  V.  Supp,  6. 

A  deed  which  had  been  altered  after  rec- 
ord, with  the  consent  and  knowledge  of 
the  grantor,  need  not  be  recorded  again  to 
constitute  color  of  title,  since  an  unregis- 
tered deed  will  make  color  of  title.  Doe  ex 
dem,  Campbell  v.  McArthur,  9  N.  C,  (2 
Hawks)  33.  II  Am.  Dec.  738.  See  Shingler 
V.  Bailev,  135  Ga.  666,  70  S.  E.  .^S3,  infra, 
IV, 

Under  a  statute  providing  that  no  deed 
or  contract  for  the  sale  of  land  shall  be 
valid  to  pass  any  property  against  cred- 
itors or  purchasers  for  a  valuable  consid- 
eration from  tbe  donor,  bargainor,  or  lessor, 
but  from  the  registration  thereof,  an  un- 
registered deed  of  one  purchaser  is  not  color 
of  title  as  between  parties  claiming  from  the 
same  grantor.  Austin  v.  Staten,  I2Q  N.  C. 
783,  36  S.  E.  338;  Collins  v.  Davis,  132  N. 
C.  106,  43  S.  E.  670;  Moore  v.  Johnson, 
162  N.  C.  266,  78  S.  E.  158. 
L,R,A.1B1SB. 


But  where  the  parties  do  not  claim  from 
a  common  grantor,  the  unrecorded  deed  in 
color  of  title  even  under  this  statute.  L'tlev 
V.  Wilmington  t  W,  R.  Co.  119  N.  C.  720, 
25  S.  E.  1021;  Janney  v.  Bobbins,  141  K. 
C.  400,  53  S.  E.  863 ;  Brown  v.  Hutchinaon, 
15S  N.  C.  205,  71  S.  E.  302;  Gore  v.  Mc- 
pherson. 161  N.  C.  638,  77  S.  E.  83S. 

Adverse  possession  under  the  Texas  ten- 
year  statute  of  limitations  was  based  upon 
an  unrecorded  deed  in  Hodges  v.  Robbinn, 
23  Tex.  Civ.  App.  57,  56  8.  W.  5Q5,  but,  on 
rehearing,  the  evidence  was  held  insuffi- 
cient to  show  title  to  the  land  by  limitation. 

Tlie  Missouri  doctrine  requires  notoriety 
of  extent  and  nature  of  clainiant's  claim. 
In  Ozark  Plateau  I-and  Co.  v.  Hays,  105 
Mo.  143,  16  a.  W.  957,  it  was  urged  that 
a  patent  could  not  be  regarded  as  giving 
color  of  title  to  the  claimant  because  it 
did  not  affirmatively  appear  to  have  been 
recorded  in  the  local  office  for  the  registry 
of  conveyances  in  the  county  where  the  land 
lay.  In  answer  to  this  contention  it  ie 
stated  that  color  of  title  need  not  necep- 
sarily  consist  of  recorded  instruments,  that 
tacts  and  circumstances  showing  BufScient 
notoriety  of  claim  and  of  its  nature  and  ex- 
tent may  sometimes  impart  to  an  unrecord- 
ed document  the  effect  of  color,  and  that, 
as  the  agreed  statement  conceded  that  the 
claimant's  possession  waa  adverse  and  no- 
torious, and  that  it  rested  upon  a  patent 
from  the  state,  the  want  of  any  showing 
that  it  was  recorded  in  tbe  county  couW 
not  impair  the  force  of  the  patent  as  such 

A  similar  holding  appears  in  Fields  v. 
Bollinger,  234  Mo.   100,   136  S.  W.  29.-i. 

Tlie  court  was  of  the  same  opinion  in 
Plaster  v.  Grabeel,  160  Mo,  680.  61  S,  W, 
589;  hut  in  that  esse  there  was  a  recorded 
deed  upon  which  the  adverse  claimant  could 
rely,  and  the  decision  is  based  largely  on 
tbe  recorded  deed. 

It  becomes  important  under  this  doctrine 
to  know  what  facts  and  circumstances  are 
a  sufllctent  showing  of  notoriety.  In  Plas- 
ter V.  Grabeel.  supra,  the  fact  that  the  Und 
waa  openly  known  as  the  land  of  the  one 
in  possession,  and  that  the  other  claimant 
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to  the  property  was  prepared  and  the  loan 
procured  from  the  Trust  CompiLny  upon  the 
execution  of  the  mortgage  to  it.  The  ab- 
Btract  Bhowed  a  clear  title  from  the  gov- 
ernment to  the  Abstract  Compaoy,  and  no 
indication  of  any  claim  on  the  part  of  Coff- 
man,  and  the  loan  van  made.  After  the 
Abstract  Company  had  information  of  Coff- 
man's  title,  they  again  searched  the  records 
of  the  county  for  his  deed,  but  were  not 
able  to  find  it;  it  not  being  recorded  until 
September,  1907.  It  had  the  lands  as- 
sessed upon  the  tax  hooks  in  its  name,  and 
CofTman,  discovering  it,  had  the  asseaaor 
to  erase  the  name  of  the  company  and  as- 
sess the  land  in  his  name,  and  complained 
to  the  Abstract  Cmnpany,  desiring  to  know 
wby    they    were    attempting   to    assess   his 


land.  This  was  the  first  that  either  knew 
of  the  claim  of  the  other  to  the  land,  and 
occurred  six  or  seven  months  after  the 
date  of  the  Sharp  deed  to  the  Abstract  Com- 
pany. Thereafter  the  loan  was  applied  for 
and  made  hy  the  Abstract  Company,  upon 
an  abstract  of  title  furnished  by  its  ab- 
stractor, who  knew  of  the  claim  of  title  of 
Coffman,  but  who  had  not  in  fact  notified 
the  president  of  the  Trust  Company  of  the 
claim,  and  it  was  stipulated  that  the  presi- 
dent of  said  TruEt  Company,  who  made  the 
loan,  was  not  advised  and  had  no  informa- 
tion of  any  claim  of  title  by  Coffman  at  the 
time  the  mortgage  was  taken.  It  further 
appeared  that  the  lands  were  assessed  for 
taxes,  and  the  tax  books  and  the  records  of 
tax  receipts  for  Greene  county  shows  that 


lived  in  the  neighborhood,  and  saw  and 
knew  the  condition,  was  held  sufficient. 
That  the  possessor's  claim  was  adverse  and 
notorious  was  held  sufficient  in  Ozark 
Plateau  Land  Co.  v.  Hays,  105  Mo.  143,  la 
&  W.  967 1  also  Fields  v.  Bollinger,  234  Mo. 
190,  13a  S.  W.  293. 

An  unrecorded  land  contract  to  uninclosed 
woodland,  wild  and  mountainous,  not  suit- 
able for  cultivation,  hut  valuable  chiefly  for 
timber,  constitutes  color  of  title  for  the 
purpose  of  showini;  the  character  and  ex- 
tent of  the  possession  asserted,  and  the  in- 
tent with  which  such  possession  is  taken. 
Woods  V.  Montevallo  Coal  i.  Transp.  Co. 
64  Ala.  560,  5  Am.  St.  Rep.  393,  S  So.  475. 

Under  a  statute,  an  unrecorded  contract 
of  sale  is  stated  to  be  void  as  to  third  par- 
ties, in  Prevost  v.  Ellis,  11  Bob.  (La.)  56. 
The  same  was  held  with  reference  to  an 
act  of  sale  not  recorded  in  the  pariah  in 
which  the  land  was  situated,  in  Duplessis  v. 
Bonte,  11  La.  342. 

Under  a  statute  requiring  a  tax  deed  to 
he  recorded  in  order  to  complete  the  vest- 
ing in  the  grantee  of  the  right,  title,  and 
interest  of  the  former  owner  to  the  land 
conveyed,  a  tax  deed  is  not  color  of  title 
until  it  is  recorded,  within  the  meaning  of 
a  statute  providing  that  every  person  in  the 
actual  possession  of  lands  or  tenements  un- 
der clsim  and  color  of  title,  made  in  good 
faith,  who  shatl,  for  seven  consecutive  years, 
continue  in  such  possession,  and  pay  taxes 
daring  such  time,  or  any  person  having 
color  of  title,  made  in  good  faith,  to  vacant 
and  unoccupied  land,  who  shall  pay  all  taxes 
legally  assessed  thereon  for  seven  consecu- 
tive years,  shall  be  deemed  and  adjudged 
to  he  the  legal  owner  of  such  land  to  the 
extent  and  according  to  the  purport  of  his 
or  her  paper  title.  Sayre  v.  Sage,  47  Colo. 
669.  108  Pae.  160. 

This  statute  was  again  involved  in  Hughes 
V.  Webster,  62  Colo.  475,  122  Pac.  789, 
where  it  was  held,  fallowing  the  earlier 
case,  that  a  tax  deed  does  not  constitute 
color  nf  title  so  as  to  set  in  motion  the  stat- 
'ite  of  limitations  until  filed  for  record. 
These  decisions  were  approved  and  followed 
in  Camahan  v.  Hughes,  53  Colo.  318,  125' 
L.R.A.iei5B.  6 


Pae.  116,  and  Woetenburg  v.  Karme,  83 
Colo.  256,  125  Pac.  118:  Marks  v.  Morris. 
64  Colo.  1S6,  129  Pac.  828  (dictum)  ;  Scott 
v.  Conra4,  24  Colo.  App.  452,  135  Pao.  135. 

An  unrecorded  deed  which  is  not  deliv- 
ered, and  which  is  destroyed  with  the  con- 
sent of  the  grantee,  is  not  color  of  title. 
Chastien  v.  Philips,  33  N.  C.  (11  Ired.  L.) 
255. 

In  certain  cases  it  is  held  simply  that 
possession  under  an  unrecorded  deed  is  ad- 
verse, and,  if  maintained  a  sufficiently  long 
time,  will  give  good  title,  without  any  in- 
dication as  to  the  necessity  of  color  of  title. 

In  Poage  v.  Chinn,  4  Dana,  60,  the  ad- 
verse possession  of  one  who  held  under  a 
contract  which  did  not  appear  to  have  been 
recorded  for  tbe  statutory  period  was  a  held 
to  give  good  title  as  against  the  heirs  of 
the  prior  patentee.  In  the  course  o(  the 
opinion  the  court  states  that  it  has  never 
been  held  or  understood  that,  to  make  out 
the  bar  of  the  statute,  the  whole  derivation 
of  title  from  the  commonwealth  to  the  in- 
dividual in  possession  must  be  evidenced  by 
acts  of  record.  A  title  from  the  common' 
wealth — which  mil  St  be  of  record — l>eing 
shown,  its  subsequent  transmission  to  the 
person  claiming  a  legal  or  equitable  inter- 
est under  it  may  be  proved  as  in  other  cases 
by  such  evidence  as  applies  to  the  nature 
of  the  conveyance  or  of  the  right  set  up. 

Similar  holdings  appear  in  Dolton  v. 
Cain.  14  Wall.  472,  20  L.  ed.  830;  Collins  v. 
Smith,  18  III.  160. 

In  Ring  V.  Gray,  8  B.  Mon.  368,  poesef- 
sion  of  one  under  an  unrecorded  deed  was 
held  adverse  against  the  grantor,  hut,  by 
virtue  of  the  statute,  it  was  not  adverse 
at  law  as  against  creditors. 

In  Krauth  v.  Hahn,  139  Ky,  607,  85  S. 
W,  18,  it  is  stated  that  one  who  occupies 
land  adversely  for  fifteen  years  obtains 
title,  whether  he  has  a  title  of  record  or  not. 

It  is  stated  in  Winston  v.  Prevost,  6  La. 
Ann.  164,  that  it  is  not  necessary  that  a 
private  act  under  which  land  has  been  held 
the  requisite  number  of  years  should  havn 
been  recorded  in  the  parish  where  the  land 
is  situated  in  order  to  enable  the  claim- 
ants to  regulate  their  possession  hy  it;  that 
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it  was  aaM^sml  for  t»\ta  tor  tlic  years  1893 
to  lOOT,  iDclusivr,  and  that  M.  R.  Coflmaii, 
thp  appellee,  paid  tlie  taxes  thereon  within 
tlie  time  required  by  law  for  all  of  those 
yeara.  It  is  also  cuneedPil  that  the  land 
was  wild,  unimproved,  and  unincloBed  at 
the  time  of  the  pureliase  of  ColTiiian  from 
Sharp,  and  atill  remaina  »o. 

A  decree  was  rendered  dismiHsinf;  plain- 
titT'<i  complaint  an  to  ColTniBn  for  want  of 
(H|uity,  and  qiiietini;  Ilia  title  to  the  land  |  236,  i 
as  againat  both  the  Abstract  Company, 
mortgagor,  and  the  Trust  Tompany,  and 
from  this  decree  both  of  said  com  panic  a 
have  appealed. 

the  claimant's  pomteselon  of  a  |>ortion  of 
the  land  is  siiHicifnt  to  put  others  on  in- 
<|uirj  as  to  the  extent  and  nature  of  audi 
puBHCBaion. 

In  Joyce  v.  Dvcr,  139  ^iaas.  tI-1,  100  Am. 
St,  Rep.  803,  73' X.  K.  81.  one  who  entered 
under  an  unrecordnl  di-ed  from  a  tenant  in 
rominon.  purporting  tu  convey  the  entire 
fee.  and  occupie<l  adversely  to  the  knowl- 
edge of  the  other  leuantit.  was  held  to  ac- 
quire title  by  adverse  pogHesHion. 

1'lie  acquisition  by  one  in  poHHcaaion  of 
land  without  any  claim  of  right  or  color  of 
title  of  a  deed  from  anotlier  was  held  t« 
malie  hia  poSHessinn  adverse,  although  not 
recorded,  in  Ue  St.  Laurent  v.  Gcsclieidt, 
IK  App.  Div.  121,  45  X.  Y.  Supp.  730.  j 

In  Stewart  v.  Hurria.  2  Hwan.  a5«,  it  is  I 
held  that  the  limitation  act  did  not  reouira  ' 
the  deed  to  be  registered,  and  that,  ir  the 
tenant  holds,  under  huch  a  deed,  for  tlie 
requisite  period,  he  becomee  inveHted  with 
a  perfect  legal  title  which  rests  not  upon 
the  registry  laws,  but  iijion  tlie  deed  and 
adverse  possession. 

The  unrecorded  deed  ivaa  not  conaidcred 
in  Gardiner  v.  Ilinton.  RU  Miss.  f]04,  109 
Am.  St.  Rep.  720,  3B  So.  77B,  upon  the  ques- 
tion of  color  of  title,  it  being  held  merely 
tliat  the  fact  tliat  the  deed  was  not  record- 
ed until  within  leas  than  ten  years  of  the 
institution  of  the  suit  did  not  prevent  ad- 
verse possesHion  runuing  against  an  oppos- 
ing claimant. 

All  unrecorded  div^l  cannot  l>e  given  in 
evidence  as  color  uf  title  without  proof  of 
its  ciiecution  (Highnatcr  v.  Williams.  3H 
(Ja.  .-.H7:  Hardin  v.  Barrett,  51  X.  C.  [8 
■lones.  L,l  1.19;  Hunter  v.  Kelly,  82  X. 
('.  28.1),  unless  it  is  an  ancient  document 
(Davis  V.  Higgins,  91   X.  C.  3B2). 

A  deed  conveying  a  tract  of  land  in  two 
countries,  properly  registered  in  one,  may 
lie  admitted  in  the  otiier  without  proof  of 
execution,  as  color  of  title.  Lewis  v.  Roper 
Lumber  Co.  100  X.  C.  19.  13  S.  E.  701. 

Tlic  present  note,  lioncvcr,  does  not  pur- 
port to  deal  exhaustively  with  questions  of 


I      Messrs.    \V.    S.    I.una,    R,    P.    Tajrior, 
and   M.   P.    HuddlrHton.   for  appellants: 

I  Payment  of  taxes  does  not  operate  as 
:  constructive  notice  of  claim  of  ownership, 
j  Jerome  v.  L'ar1>onate  Xat.  Rank,  22  Colo, 
'37,  4.1  Pac.  215;  Ely  v.  Wilcox,  20  Wis. 
,.124,  (tl  Am.  Dec,  438;  Sheldon  v.  Powell, 
,31  Mont.  249,  107  Am.  St.  Bep.  42B,  78 
I  Pac.  401 :  Towson  v.  Dcnaon,  74  Ark.  302, 
W.  B61;  Penrose  v.  Dohertv,  TO  Ark. 


.  w.  sm. 


III.  StaltitrH   i^qiilflng   reglMrallon. 

Statutes  may  require  registration  In  oi 
der  to  form  the  basis  of  adverse  possesaioti 
Snider  v.  Brown.  —  Tenn,  — ,  4S  S.  W,  377 
I..R.A.1915B. 


He  who  intentionally  or  through  negli- 
gence permits  the  record  title  to  his  land 
to  remain  in  another,  concealing  his  deed 
from   the  world,   will   not   be   permitted   to 

Smith  V.  L'roBs,  125  Tenn.  ISO,  140  S.  W. 
lOUO.  The  unrecorded  deed  is  not,  under 
such  statutes,  color  of  title. 

A  statute  required  registrati<Hi  in  B;rrd 
v.  Phillips,  120  Tenn.  14,  111  S.  W.  1109, 
and  Hreekenridge  C'annel  Coal  Co.  v.  Scott, 
121  Tenn.  88,  114  S.  W.  930,  but  in  those 
ca-CH  the  deeds  iiad  tiecn  illegally  recorded, 
— a  class  ol  cases  not  included  in  the  prea- 

Likewi-te.  under  some  special  short-terra 
statuti*  of  limitation  registration  ia  re- 
quired to  form  the  basis  of  adverse  posses- 
sion. Consequently  where  tlie  deed  is  not 
regiatered,  it  cannot  form  a  basis  upon 
whicli  to  found  a  title  by  adverse  posses- 
ion. This  is  true  under  the  Te.taa  five- 
ear  statute  of  limitations.  Porter  v. 
'hronister,  iiR  Tex.  .l^;  Ikledlin  v.  AVilkins, 
1)0  Tex.  41H:  Van  Sickle  v.  Catlctt,  75  Tex. 
404.  1.1  S,  W.  31:  -Mcfurdv  v.  Locker,  2 
Tex.  (  iv.  App.  220.  20  S.  "W.  1100  (liic- 
tiim):  Wille  v.  KIlis,  22  Tex.  Civ.  App. 
462,  .'>4  S.  W.  022:  Hodges  v.  Robbins.  23 
Tex.  Civ.  App.  f>7,  S6  S.  W.  BOS ;  Watts  v. 
Bruce,  ;il  Tex.  Civ.  App.  347,  72  S.  W.  258.- 
The  deed  under  which  those  in  possession 
claim  must  be  recorded,  it  not  being  suffi- 
cient that  some  deed  in  the  chain  of  title  or 
purported  rhain  of  title  is  dulv  register«d. 
Porter  v.  Chronister,  3fl  Tex.  .53;  Medlin  v. 
Wilkin*.  dO  Tex.  418:  Cook  v.  Dennis.  61 
Tex.  246;  Harvcv  v.  Cummings,  68  Tex, 
600,  i>  S.  W.  1)13:  'Cobb  v,  Robertaon,  99  Tex. 
W8.  122  Am.  St.  Rep.  609,  86  S.  W.  746, 
87  S.  W.  1148;  Allen  v,  Courtnev,  24  Tex. 
Civ.  App.  H6,  S8  S.  \V.  200. 

And  the  resistration  must  have  Ijcen  for 
Ave  aueceasive  vears  l>efore  suit  is  brought. 
Adkint.  V.  (Iall>r8ith.  10  Tex.  Civ.  App.  176, 
30  S.  W,  291:  William  Cameron  &  Co.  v. 
Collier.  —   Tc\.   Civ.   App.   — ,   153   S.   \V, 

So.  where  the  claimant'e  deed  had  been 
duly  registered,  but  be  had  not  paid  taxes, 
so  that  it  Has  necessary  for  him  to  rely  on 
an  unregistered  deed  of  his  grantor  to  make 
out  the  five-year  period,  title  by  adverse 
possesfion  under  this  statute  will  not  ac- 
crue. Tarlton  v.  Kirkpatrick,  1  Tex.  Civ. 
App.  107,  21  S.  W.  403. 

Under  this  statute  a  deed  recorded  in  r 
county  other  than  that  in  which  the  land 
lies  cannot  form  a  basis  for  adverse  poasea- 
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asMrt  hie  title  as  against  subaequcrit  gran- 
tees of  the  record  title,  wlio  piircltased 
without  any  notice  of  a  prior  deed. 

Bree/e  v.  BrookB,  97  Cal.  72,  22  L.R.A. 
250.  31   Pac.   742. 

Messrs.  Block   A  KImcb,   for  appellee: 

Appellee's  title  vrah  perfected  as  against 
•It   the   world. 

Ton-son  v.  DenBon.  74  Ark.  304,  8«  S.  W, 
661 :  Cottonwood  Lumber  Co.  v.  Hardin, 
78  Ark.  95,  B2  S.  W.  1118;  Hardie  v.  Bis- 
sell,  80  Ark.  75,  04  S.  W.  Oil;  Earle 
Improv.  Co.  V.  Chatrield,  81  Ark.  206,  99 
S.  W.  84;  (ipdegralT  v.  ^larked  Tree  Lum- 
ber Co.  83  Ark.  154,  103  S.  \V.  606;   Wjse 


V.  Jolinston,  83  Ark.  522,  104  S.  W.  204; 
Price  V.  Greer,  89  Ark.  300,  116  S.  W. 
676,  118  S.  W.  1009;  Sibly  v.  England,  IW 
Ark.  420,  110  8.  W.  820;  Greer  v,  VHUglian, 
!)U  Ark.  524,  132  S.   W,  458. 

Klrby,   .L,  di-liviTed   the   opinion   of   tlie 

The  question  for  decision  in  tliis  case  is 
wlietlier  appellee,  M.  R.  CoIIman,  acquired 
title  to  tlip  land  in  controversy  by  limita- 
tion ii|>on  the  payment  of  taxes  for  seven 
years  under  g  -^57  of  Kirby'a  Digest,  liav- 
inf;  color  of  title  thereto.  The  seven  pay- 
ments   of    taxes    had    been    made    and   .tlie 


sion,  although  it  was  recorded  in  the  other 
county  under  a  miatake,  at  a  time  when 
the  land  was  supposed  to  lie  tlii'reln,  and 
taxes  were  by  such  county  levied  and  col- 
lected.   Adams  V.  Hayden,  60  Te\.  223. 

It',  fc'j-fpwf  of  MiJor, 

As  stated  above,  the  purpose  of  color  of 
title  is  to  show  the  character  or  extent  of 
the  possession  of  the  one  ckimiuf;  title  by 
adverse  possession.  This  being  true,  the 
possession  of  the  claimant  is  extended  to 
the  limits  of  the  tract,  as  fixed  in  the  color 
of  title,  although  the  claimant  is  in  actual 
possession  of  only  a  part. 

Roberson  v.  Downing  Co,  120  Ga,  833,  102 
Am.  St.  Rep.  12N,  48  S.  E.  42H.  1  Ann.  Cas. 
757:  O'Brien  v.  Fletcher,  123  Ca.  427,  -"il 
fl.  E.  405;  Flovd  V.  liickctson,  129  Ga.  688, 
SB  S.  E.  HOB:  Mnrphv  v.  Doric,  37  Minn. 
113,  33  N.  W.  220:  'Minot  v.  Brooks,  16 
X.  H.  374;  Jones  v,  Perrv,  10  Ycrg.  S9,  30 
Am.  Dec.  4.10:  applied  in  Bro\vn  v.  John- 
son, 1  Humph.  267,  in  case  of  an  unrecorded 
title  bond. 

Thus,  although  the  lot  of  land  is  divided 
bv  B  stream  or  swamp,  and  actual  posses- 
sion is  maintained  of  only  tbe  portion  on 
one  side  of  the  stream,  constructive  posses- 
lion  extends  over  the  entire  tract  under  an 
Tinrecorded  deed.  Dodge  v.  Cowart,  131  Ga. 
349,  62  S.  E.  087.  In  this  case,  actual  pos- 
■easjon  of  50  aerea  was  held  to  extend  con- 
structire  possession  to  202  j  acres. 

.\n  unrecorded  deed  of  certain  inde- 
pendently dcscrilicil  tracts  of  land  ia  color 
nf  title  to  the  entire  tract  of  wliich  the 
grantee  ia  in  possession  of  a  part,  but  not 
as  to  the  other  tracts  described  in  the  deed, 
under  a  Code  provision  that  where  a  per- 
son having  papi>r  title  to  a  tract  of  land  is 
in  poaaession  of  only  part  thereof,  his  pos- 
session  shall  bo  construed  to  c.itcnd  to  the 
bound  a  rv  of  the  tract.  Carstarphen  v. 
Holt,  06  Ga.  703.  23  S.  E,  904. 

A  deed  of  land  described  as  "situated 
on  the  Finkham  road  and  designated  as  lot 
No,  6  on  the  westerly  of  Peabody  river  to 
run  160  rods  each  side  of  the  road  where  it 
now  runs  and  wide  enough  to  contain  100 
acrea"  is  not  constructive  posaeasion  of  land 
on  the  east  side  of  the  river,  although,  in 
point  of  fact,  tbe  average  distance  of  the 
Peabody  river  easterly  from  the  Pinl:ham 
L.R.A.in!5B. 


road  is  onlv  42  rods.  Hellowa  v.  Jewell, 
60  X.  H.  420. 

A  charge  of  tlie  trial  court  to  the  effect 
that,  in  order  for  actual  puseesHion  of  one 
tract  embraced  in  a  deed  to  extend  con- 
structively to  other  tracts  embraced  there- 
in, so  as  to  ripen  into  a  prescriptive  title, 
tbe  deed  must  have  been  on  record  "during 
the  time  that  the  prescription  ripens,"  wan 
excepted  to  in  Shingler  v.  Bailey,  ]3.i  (Ja. 
667,  70  S.  E.  563,  on  tbe  ground  that  rcla- 
tivelv  to  a  deed  executed  prior  to  the  adop- 
tion "of  the  Code  of  1805,  it  was  not  iiece*. 
sary  that  it  be  recorded  in  order  for  it  to 
operate  as  color  of  title.  The  court  states 
that  the  charge  was  open  to  this  criticism, 
but  it  ia  not  clear  that  it  is  intended  to  hold 
more  than  that  an  unrecorded  deed  prior 
to  the  Code  did  operate  as  color  of  title. 

A  Texas  statute  requires  a  registered  con- 
veyance in  order  to  extend  boundaries  be- 
yond 160  acres.  ICodges  v,  Robbins,  23 
Tex.  Civ.  App.  57.  56  S.  W.  565;  Watts  v. 
Bruce,  31  Tex.  Civ.  App.  347,  72  S.  W.  258, 
accordingly  held,  under  this  stat- 


to  land  by  adverse  possession  under  a 
registpred'  deed  could  only  claim  the  land 
actually  occupied,  unless  that  occupied  was 
less  than  160  acres,  in  which  event  it  might 
be  extended  to  include  160  acres. 

Title  acquired  to  an  irrigation  ditch  by 
adverse  possession  under  an  unrecorded  deed 
extends  only  to  the  amount  of  ground  neces- 
sary for  the  use  of  the  ditch,  and  ia  not 
measured  by  the  calls  of  the  deed.  Swank 
V.  Sw^twater  Irrig,  &  Power  Co,  15  Idaho, 
353.  98  Pac.  297, 

The  Missouri  doctrine  is  that  an  unre- 
corded deed  must  be  coupled  with  facts  and 
circumstances  showing  the  nature  and  ex- 
tent of  the  claimant's  claim,  with  some 
notoriety,  in  order  to  constitute  color  of 
title  for  parts  other  than  those  actually  in 

Bjssession,     Oiark    Plateau    Ijind    Co,    v, 
avs.   105  Mo.   143,   18  S.  W.  937 ;   Plaster 
V.  Grabeel,  160  Mo.  669,  01  S.  \V.  580.     See 
of  Missouri  doctrine,  supra. 
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seven  years  had  expired  after  the  purchase  jmeDt  of  tttxea  under  color  of  title  h>  be  pos- 
ot  said  lands  b;  said  Coftman  from  W.  T.  '  sesBion,  and  leaves  the  general  statute  of 
Sharp,  and  tbeir  conveyance  to  him  on  Au-  limitationa  applicable  thereto.  The  only 
gust  23,  1898,  and  before  the  flliDg  of  the  !  proviso  or  condition  in  the  act  is  that  tlie 
suit  herein  on  September  22,  1908.  j  person   who   pays  the  taxes,   before   be  caji 

The  land  was  wild,  unimproved,  and  un-  I  claim  the  bcneHts  thereof,  must  have  paid 
inclosed,  and  his  flrst  payment  of  taxes  i  at  least  seven  years  in  succession,  three 
thereon  under  bis  said  deed  was  made  April  |  at  nliich  must  have  been  einee  the  paasa^ 
10,  1899,  for  the  taxes  of  1698.  The  Ab- j  of  the  statute.  It  follows  from  this  that 
stract  Company  purchased  the  same  lands  I  where  lands  continue  to  be  unimproved  and 
from  said  W.  T.  Sharp,  appellee's  grantor,  i  uninclosed,  and  seven  successive  payments 
OD  January  16,  1006,  wiUiout  any  actual ,  of  taxes  are  made,  the  poseession  continues 
notice  of  said  Sharp's  deed  to  Goffman,  and  becomes  complete,  unless  the  posses- 
whicli  had  not  been  recorded  at  that  time,  I  tioo  be  bn^en  by  adverse  entry  or  by  ccm- 
and  filed  its  deed  for  record  on  January  1  mencement  of  an  action  before  expiration  of 
18,  1905,  long  before  said  Coffman's  deed  the  seven-year  period  from  the  date  of  the 
was  recorded,  and  claims  that  bis  said  deed  I  first   payment." 

was  invalidated  on  account  thereof  under  ;  By  such  payment  of  taxes  under  color  of 
9  783  of  Kirby's  Digest.  That  section  pro- '  title,  appellee  acquired  a  valid  title  thereto 
vides:  "No  deed,  bond  or  instrument  of  as  against  appellants  and  all  others,  as  boa 
writing,  for  the  conveyance  of  any  real  es-  j  often  been  held  by  this  court.  Towstm  v. 
tate,  or  by  which  the  title  thereto  may  be  Denson,  7*  Ark.  304,  8Q  S,  W.  661;  Upde- 
affected  in  law  or  equity,  hereafter  made  or  j  graff  v.  Marked  Tree  Lumber  Co.  83  Ark. 
executed,  shall  be  good  or  valid  against  a  |  159,  10.1  S.  W.  60B;  Wyse  v.  Johnston,  83 
subsequent  purchaser  of  such  real  estate  i  Ark.  522,  104  S.  W.  204;  Price  v.  Greer, 
for  a  valuable  consideration,  without  actual  89  Ark.  300,  116  S.  W.  076,  118  S.  W. 
notice  thereof;  .  .  .  shall  be  filed  for  1009;  Rihly  v.  England,  90  Ark.  420,  ]]» 
record  in  the  office  of  the  clerk  and  ex\s.  W.  820;  Greer  v.  Vaughan.  i>6  Ark.  5fl4, 
officio   recorder  of   the   county   where   such  :  132  S.  W.  456. 

real  estate  may  be  situated."  And  it  may  |  Appellant  and  its  mortgagee  knew  the 
be  conceded  that  it  invalidates  the  deed  of  |  law  and  that  title  could  be  so  acquired,  and 
Sharp  to  »aid  Ci^man,  not  recorded  until  ■  they  also  knew  that  they  were  not  paying 
after  the  record  of  the  deed  from  said  the  taxes  upon  the  said  land,  and  that 
Sharp  to  the  said  Abstract  Company,  but  i  necessarily  they  were  being  paid  by  some- 
even  so,  said  deed,  nevertheless,  constituted  •  one  else.  Slight  diligence  upon  their  part 
color  of  title  within  the  meaning  of  the  !  would  have  discovered  the  condition  exiat- 
said  statute  of  limitations.  And  it  is  un-  ,  ing  long  before  appellee's  title  was  per- 
disputed  that  the  grantee  therein  paid  the  j  fectcd  under  the  statutes  of  limitations,  and 
taxes  upon  the  lands  in  controversy  for  |  an  entry  into  possession,  or  the  bringing 
seven  years  after  their  conveyance  to  him  of  tlie  suit,  would  have  stopped  the  run- 
by  said  deed  and  before  the  bringing  of  this  ,  ning  of  the  statute  in  his  favor.  Having 
suit  also  that  there  was  no  adverse  entry  i  waited  until  his  title  by  limitation  ripened, 
by  appellants  during  said  time,  and  the ;  tbey  cannot  complain  that  tbey  are  now 
lands  remained  wild,  unimproved,  and  un-  barred  by  the  statute. 
inclosed  during  the  whole  period.  ]      This  view  of  the  case  makes  it  unneces- 

In  UpdegralT  v.  Marked  Tree  Lumber  Co.  |  sary  to  decide  whether  or  not  the  fact  that 
93  Ark.  169,  103  S.  W.  60B,  this  court  said:  |  notice  had  been  given  to  the  Trust  Cora- 
"It  will  be  observed  that  the  act  merely  pany's  abstractor,  who  passed  upon  and  ap- 
declares  that  the  person  who  pays  the  taxes  j  proved  the  title  and  knew  of  CaJfrnan's 
on  unimproved  and  uninclased  lands  shall  i  claim  to  the  land  before  the  loan  was  made, 
be  deemed  to  be  in  possession  thereof  if  he  |  was  actual  notice  thereof  to  the  said  Trust 
bave  color  of  title.  The  statute  does  not  i  Company, — a  corporation  that  can  act  only 
undertake  to  Itx  the  period  of  limitation,  ,  through  its  i^ients,  within  the  meaning  of 
but    merely    declares    the    continuous    pay-    said  §  763.     Appellee,  having  color  of  title. 


record.  Carstarphen  v.  Holt,  OS  Ga.  703, 
23  S.  E.  904. 

A  guardian's  deed,  executed  without  au- 
thority, is  sufficient.  Plaster  v.  Grabeel, 
Bupro. 

Even  a  void  deed  may  be  color  of  title, 
^tinot  V.  Brooks,  16  N.  H.  374. 

So,  an  unrecorded  deed,  void  because  made 
from  a  wife  to  a  husband  without  such  sale 
having  been  allowed  by  an  order  of  the  su- 
perior court,  may  operate  a«  color  of  title. 
L.R.A.191.)B. 


Floyd  v 


Ricketson,  129  Ga.  668,  50  ^ 


In  Nye  v.  Alfter.  127  Mo.  529,  30  S.  W. 
186,  a  void  tax  deed  was  held  not  to  b« 
color  of  title  until  delivered  to  the  recorder 
for  record.  This  case,  however,  is  inter- 
preted in  Plaster  v.  (irabeel,  supra,  as  au- 
thority only  for  the  proposition  that  when 
one  claims  under  color  of  title,  the  nature 
and  extent  of  his  claim,  as  well  as  bis  poa- 
session,  must  be  made  known.        W.  A.  E. 


PARAGOLLD  ABSTRACT  ft  R.  E.  CO.  v.  COFFMAS. 


and  Itaving  paid  the  taxes  upon  the  said 
land  thereunder  for  seven  sueceaaive  years, 
three  o(  taid  pajmcote  having  been  made 
after  the  pasgage  of  «aid  etatutf^,  and  the 
whole  of  aaid  seven  years  havin){  expired 
before  adverse  entry  by  appellants  or  the 
bringing-  of  this  suit,  perfected  his  title  by 
limitation.     Oreer  v.  Vaughan,  supra. 

It  foliowB  that  the  decree  of  the  Chan- 
eery  Court,  quieting  his  title  as  against  ap- 
pellants, and  dismisaing  the  complaint  of 
the  Trust  Company  against  him  for  fore- 
closure of  the  mortgage  of  the  land  for 
want  of  equity,  was  correct,  and  it  ts  af- 
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BOB  MITCHELL  et  al..  Appts, 
GILLUM  HOPPER.         I 
■(—  Ark.  — ,  170  S,  W.  231.) 

Inspection  —  cattle  —  Injarf  to  animal 

—  liability. 

Public  cattle  inspectors   engaged   in   the 
work  of  eradicating  disease  among  cattle  of 


the  state  are  not  liable  for  injury  to  au  anS' 
inal  dnring  inspection,  in  the  absence  of 
careleasneaa  or  negligence  on  their  part. 

(October  20,  1914.) 

APPEAL  by  defendants  from  a  judgment 
of-  the  Circuit  C-ourt  for  Boone  Coun- 
ty in  plaintiffs'  favor  in  an  action  brought 
to  recover  damages  for  the  value  of  a  steer 
alleged  to  have  been  killed  by  defendants' 
negligence.    Reversed. 

Statement  by  KIrby,  J.; 

This  suit  was  brought  by  appellee  for 
damages  for  the  value  of  a  steer  alleged  to 
have  been  careleuly  killed  by  appellanta 
while  roping  him.  They  answered  denying 
any  negligence,  but  admitting  that  the  steer 
broke  his  I^  after  he  bad  been  lassoed  or 
roped,  while  they  were  attempting,  in  the 
exercise  of  proper  care,  to  inspect  the  herd 
of  cattle  as  ofllcials  of  the  state  engaged  in 
the  work  of  tick  eradication  in  Boone  coun- 
ty; that  the  occurrence  wag  an  accident  for 
which  they  were  not  responsible;  that  tfaey 
immediately  reported  it  to  the  plaintiff,  who 
requested  them  to  sell  the  ateer  to  the  meat 
market  at  Harrison,  which  they  did,  for 

is  liable  for  such  destruction.  Barrett  r.' 
Mobile,  128  Ala.  17B,  B7  Am.  St.  Rep.  54, 
3C  So.  30. 

Replevin,  with  damages  for  detention, 
will  lie  by  an  owner  against  the  sheriff,  who 
took  and  quarantined  the  plaintiff'a  cattle 
upon  a  paper  insufllcient  as  the  complaint 
specified  in  the  statute,  and  continued  to 
hold  tbem  under  an  order  of  the  live  stock 
commiaaion  not  reciting  the  essential  fact 
that  the  cattle  were  "capable  of  communi- 
cating or  liable  to  impart"  the  disease  men- 
tioned in  the  statute.  Asbell  v.  Edwards, 
03  Kan.  010,  66  Pac.  641.  i 

Where  the  atatute  provided  that,  on  no- 
tice by  the  sheriff  to  a  justice,  the  latter 
ahouM  appoint  inspectors  who  should  ex- 
amine cattle  and  report  to  the  justice,  who 
might  thereupon  order  the  sheriff  to  take 
the  cattle,  it  was  held  that  the  owner  of  the 
cattle  had  an  action  of  trover  on  account  of 
the  taking  of  his  cattle  by  the  sheriff  un- 
der an  order  from  the  justice, — asauming 
that  the  statute  -nas  valid,  that  the  cattle 
were  not  the  kind  against  which  the  stat- 
ute waa  designed  to  guard,  or  that  the  pro- 
ceedings thereunder  were  ao  irregular  as  to 
be  void.  The  court  considered  that  the 
proceedings  of  the  justice  were  void  as  they 
all  took  place  outaide  hia  township.  It  does 
not  appear  whether  or  not  the  defendants 
other  than  the  sheriff  were  the  inspectors 
and  the  justice.  Wilcox  t.  Johnson,  34 
Kan.  655,  9  Pac.  010. 

Disease   as   a   prerequiaite   for   the   acta   ot 
officer. 

An  officer  is  liable  to  the  owner  fcr  cattle 


Kate.  —  OffleerB!   liabllUy  of   Uve  Mock 
Inapectoro. 

This  note  does  not  include  cages  of  the 
seizing  and  impounding  of  animals  mnning 
at  large  or  trespassing,  nor  cases  where  the 
only  question  was  as  to  the  owner's  right 
of  replevin  from  the  olficers  without  dis- 
cussing the  element  of  damages.  Nor  does 
it  include  tlie  liability  of  oltlcers  of  societies 
for  the  prevention  of  cruelty  to  animals. 

The  scope  of  this  note  docs  not  include 
cases  where  the  only  question  dJacuHsed  is 
whether  the  law  under  which  the  inspectors 
acted  was  valid,  as  in  Hawkins  v.  Hoye,  — 
Miss.  — ,  66  So.  741  [prohibition  of  sale  of 
milk  from  cows  found  to  be  tuberculous). 
As  to  validity  and  construction  of  statu- 
torr  regulations  concerning  infected  ani- 
mala,  see  notea  to  Grimes  v.  Kddy,  26  L.R.A. 
•138,  and  Adams  v.  Milwaukee,  Hi  L.R.A. 
(N.S.)   106B. 

Aa  to  the  general  subject  of  the  liability 
of  officers,  see  Index  to  L.R.A.  Notes,  gg  38, 
40. 

Unconstitutional  statute. 

An  officer  destroying  a  horae  under  an 
UQConatitutional  statute  is  liable  for  ita 
value.  Loesch  v.  Koehler,  144  Ind.  278,  35 
L.R.A.  6«2,  41  N.  E.  320,  43  N.  E.  12B ; 
Waud  V.  Crawford,  100  Iowa,  432,  141 
N.  VV.  1041. 


A  health  officer  who  destroys  an  animal 
aa  infected,  without  the  warrant  or  au- 
thority the  law  prescribes  for  such  cases, 
L.B.A.101SB. 
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$16.40,  and  ofTered  to  pay  tins  amount  to 
the  jilaintifT,  but  he  declined  to  accept  it, 
and  thpy  tcndi?rfd  it  iu  the  justice'B  court. 
From  the  judgment  for  double  daniBgas  In 
appellee's  favor,  the  appellants  appealed  to 
the  circuit  court.  It  appears  from  the  tes- 
timony that  the  appellants  were  inspectors 
enf^^d  in  the  work  of  tick  eradication  in 
Boone  county;  that  it  ivas  necessary  to 
catch  the  cattle  and  examine  them  closely 
in  order  to  make  the  proper  inspection; 
that  one  ol  them  threw  a  rope  or  lasso  on 
this  eteiT  as  he  started  away  from  the  herd, 
and  hia  horse  braced  himself,  and  wiien  the 
steer  came  to  the  end  of  tlie  rope,  the  slack, 
he  slipped  on  a  rock  or  fell  and  broke  hia 
lep.  He  n-88  skilled  in  roping  cattle,  and 
both  the  inspectors  testified  that  it  was 
propprly  done  without  any  carelessness. 
They   immediately   reported   the   occurrence 


to  the  owner,  and  he  said  that  he  wojld 
expect  pay  for  hia  steer,  and  tliat  they 
should  sell  the  aniniat  to  the  butcher.  They 
replied  that  they  wanted  to  do  what  na» 
right  about  it  and  went  immediately  to 
town,  hut  were  not  able  to  get  more  than 
ilSAO  for  the  injured  animal.  There  ia 
some  question  about  whether  that  sum  was 
tendered  appellee  before  suit  was  brought, 
and  the  tender  was  not  made  gi>od  by 
I  bringing  the  money  into  the  circuit  court. 
Tile  court  instructed  the  jury  that  if  they 
I  found  from  the  evidence  that  ajipellanta, 
1  during  the  inspection,  injured  any  of  plain- 
[tilT'B  stock,  they  would  be  liable  for  what- 
I  ever  damans  he  sustained  by  reason  of  the 
I  injury,  end  declined  to  !;ive  appellants'  re- 
! quested  instruction  No.  i  as  follows:  "Be- 
fore you  would  be  authorized  to  find  for 
'  the  plaintiff,  you  must  lind  from  a  prepon- 


killed  throu<;h  the  olheer's  mistaken  con- 
clusion of  the  presence  of  disease,  where 
the  statute  declares  that  diseased  live  stock 
may  be  destroyed  or  otherwise  dealt  with 
by  'the  officer,  but  provides  for  no  compen- 
sation to  the  owner  tor  mistakes  of  the 
uRicer.  Pearson  v.  Zehr,  i^6  111.  4H,  32 
Api.  St.  Rep.  113,  20  N.  E.  854;  Miller  v. 
Horton,  l.i2  Mass.  540,  10  L.R.A.  110,  23 
Am.  St.  Rep.  8.J0,  20  N.  E.  100.  Si*  also 
Wilcox  V.  Jolmson,  supra. 

Thufl,  the  selectmen  and  board  of  Jiealth 
■re  liable  in  tort  for  killing  the  ptaintilf'a 
horse  on  an  order  of  the  commissioners  ad- 
judging that  the  horse  had  the  contagious 
disease  known  as  the  glandern  or  farcy, 
when  in  fact  he  was  not  sJflicted  therewith 
or  with  any  contagious  disease,  the  statute 
providing  that,  "in  all  rases  of  farcy  or 
glanders  the  com  mi  as  loners,  having  con- 
demned the  animal  infected  tlierewitli,  shall 
cause  such  animal  to  be  killed  without  an 
appraisal,  but  may  pay  tlie  owner  or  any 
other  person  an  equitable  sum  for  the  kill- 
ing and  burial  thereof."  Miller  v.  Hor- 
ton, snpra. 

So.  live  stock  com misH loners  and  their 
servants  are  liable  for  killing  horses  as  af- 
fected with  an  infectious  and  contagious 
disease,  or  as  having  been  exposed  to  it,  if 
the  jury  find  the  horses  did  not  have  such 
a,  disease  or  had  not  been  exposed  to  it, 
where  the  only  authority  given  by  tlie  stat- 
ub!  to  kill  and  destroy  domestic  animals 
existed  in  cases  of  contagious  or  infectioua 
disease,  and  was  the  power  to  order  the 
alaughter  of  "diseased  animals''  and  the 
power  "to  order  the  appraisement  aud 
slaughter  of  all  such  animals  as  have  been 
exposed  to  such  contagion,"  the  statute  mak- 
ing no  provision  for  animals  killed  by  mis- 
take, or  for  those  not  alTeeted  with  a  con- 
tagious or  infectious  disease  or  exposed 
thereto;  and  the  good  faith  of  the  olVicera 
is  no  justilication.  nor  is  the  fact  that  there 
was  reasonable  cause  for  them  tb  think  that 
the  horses  had  the  disease  supposed.  Pear- 
son v.  Zehr,  supra. 

Similarly  it  was  the  opinion  of  the  court 
J..R.A.101JB. 


in  Newark  &  S.  I).  Horse  Car  R.  Co.  v. 
Hunt,  ,-.0  X.  .1.  L.  ;i08,  U  Atl.  007,  that  a 
statute  making  horses  alTected  by  conta- 
gious and  infectious  disease  common  nui- 
sances, and  authorizing  their  destruction 
if,  in  the  judgment  of  the  assistants  of  the 
board  of  health,  the  disease  was  not  likely 
to  yield  to  any  remeclial  treatment  and  was 
likely  to  *pread.  nould  niit  protect  the  of- 
ficers unless  the  disease  creating  the  nui- 
sance actually  existed;  hut  as  the  plaintitT 
demurred  to  the  plea  of  justification,  in- 
stead of  taking  issue  on  the  facts,  the  de- 
fendants bad  judgment  on  the  demurrer. 

It  niav  be  noted  that  in  Houston  v.  £Jtate. 
m  Wis.  4SI,  42  ],.R.A.  39,  74  X.  W,  lU, 
where  it  was  held  that  an  action  would  not 
tie  against  the  state  for  an  injury  resulting 
from  the  negligence  or  tortious  acts  of  it^ 
officers  or  agimts,  in  a  case  where  the  state 
veterinarian  destroyed  cows  as  tuliercnloua 
which  were  alleged"  to  be  sonnd,  the  court 
observed:  "The  statute  only  authoriied 
the  destruction  of  animals  in  ease  they  were 
affected  with  some  "contagious  or  infectious 
disease  of  malignant  or  very  fatal  nature," 
.  .  ,  Unler^s  the  animals  were  so  diseased 
in  fact, 'their  slaughter  was  without  au- 
thoritv  of  law,  and  hence  tortious,  Pear- 
son V.  Zebr,  1:IH  HI.  48.  32  Am.  fit.  Rep. 
113,  2»  X.  E.  eri4;  Miller  v.  Horton.  152 
Mass.  .54(1,  10  l..R,A,  116,  2.1  Am.  St,  Rep. 
850,  20  X.  K.  100.'' 

Reference-  mav  be  made  in  this  connec- 
tion to  Lowe  V.  Conrov,  120  Wis.  151,  86 
L.R.A.  HOT.  102  Am.  kt.  Rep.  B83.  1)7  X. 
W.  042.  1  Ann.  Cas.  .141,  where,  although 
the  health  officer's  orders  related  to  both 
living  and  dead  cattle,  the  damages  were, 
it  seems,  confined  to  the  dead.  It  was  there 
held  that,  although  the  health  officer's  acts 
were  fiuani  judicial  in  nature,  he  was  liable 
for  destroying  the  hide  and  beef  of  a  steer 
which  he  supposed  had  died  of  anthrax, 
when  the  animal  had  not  been  affected  with 
any  dangerous  or  infectioua  disease,  and  the 
law  contained  no  provision  for  payment  for 
property  destroyed  by  mistake  of  health 
oflieers. 
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derftncc  of  tlic  teatimon;  that  the  defend- ' : 
uits  careleHsl;  or  negligently  roped  tlie  steer 
belonging  to  the  plaintiff,  and  in  eo  doing 
broiie,  or  caused  to  be  broken,  ita  leg,  and 
if  you  fail  to  eo  Qnd  from  a  preponderance 
of  the  t«etinionj,  then  your  verdict  will  be 
for  the  defendants." 

From  the  verdict  and  judgment  for  ap- 
pellee, appellants  have  appealed. 

Mr.  Troy  Pace,  tor  appellants: 
There  can  be  no  liability  for  purely  ac- 
cidental injuries  arising  from  the  doing  of 
A  lawful  act  in  a  proper  manner. 

33  Cyc.  423;  1  Thomp.  Neg.  M  ed.  «  14j 
Unanian  v,  Belvidere  B.  Co.  28  N.  J.  U 
148,  89  Am.  Dec.  505;  RadclilT  v.  ISrooklyn, 
4  N.  Y.  305,  53  Am,  Dec.  3.17;  Xitro- 
glycerine  Case  IParrott  t.  Wells)  l.i  Wall. 
524,  21  L  ed.  206;  Bizzell  v.  Booker,  Ifi  Ark. 


308;  Cameron  v.  Vandergriff,  33  Ark.  388, 
13  S.  W.  1092;  Manning  v.  Jones,  95  Ark. 
302,  129  S.  \V.  791. 

)fr.  Glllum  Hopper  in  propria  pcraoiia. 

KIrbf,  J.,  delivered  the  opinion  of  the 

Appellants'  instruction  >*o.  2  correctly 
states  the  law,  and  eliould  have  been  given. 
Appellants  were  officers  and  engaged  in  the 
performance  of  their  duties  in  inspecting 
the  cattle  at  the  time  they  undertook  to  do 
so.  The  act  being  lanfni,  tliey  were  only 
liable  for  injuries  resultinjl  fiom  careless- 
iiesB  or  negligence,  and  could  not  be  held 
liable  for  damages  for  injury  resulting  by 
accident  or  casualty  wiiile  they  were  in  the 
exercise  of  proper  care,  or  such  care  as  an 
ordinarily  prudent  man  would  have  exer- 
cised  under   the   circumstances.     Bizzell   v. 


-exemplary  damages. 


I   also 


In  Pearson  v,  Zehr.  supra,  it 
held  that  the  court  would  not  distui 
verdict  for  more  than  the  actual  dama^ieB 
shown,  where  it  was  not  contrary  to  the 
aridence  for  the  jury  to  find  that  the  de- 
fendants committed  the  treflpass  wilfully 
or  recklessly  or  oppresaively,  or  in  wanton 
disregard  of  the  plaintiff's  rights. 

Miscellaneous. 
It  has  been  held  that  a  sheep  inspector 
acts  with  such  discretionary  powers  as  are 
in  their  nature  judicial  in  choosing  thu 
place  of  quarantine  for  diseased  sheep,  un- 
der a  statute  providing  that  when  eheep 
are  found  to  be  diseased,  the  state  sheep 
inspector  or  bis  deputy  shall  at  once  make 
regulations  for  their  quarantine,  and  shall 
define  the  place  and  limits  within  which 
such  sheep  must  be  held  until  pronounced 
cured  from  dJRease  by  liim  or  his  deputy. 
Consequently,  he  is  not  liable  for  mere  neg- 
ligence in  selecting  a  place  where  there  is 
a  plant  injurious  or  fatal  to  sheep.  Garff 
T.  Smith,  31  Utah,  102,  120  Am.  St.  Rep. 
fi24,  86  Pac,  772,  where  the  court  said: 
"The  law  does  not  prescribe  nor  define  the 
time  nor  mode  of  the  performance  of  the 
act  with  such  certainty  that  nothing  re- 
mains for  judgment  or  dWrction.  The  kind 
of  regulations  to  be  made,  and  the  defining 
of  the  place  and  limits  of  quarantine,  arc 
wholly  left  to  the  judgment  and  discretion 
of  the  officer,  to  be  determined  by  him,  not 
from  fixed  and  designated  facts,  but  from 
the  facts  and  circumstanees  of  the  particu- 
lar ease."  Tiie  court  said  also:  "All  the 
authorities  agree  that  a  public  ofllcer  act- 
ing judicially,  or  in  a  quasi  judicial  ca- 
pacity, cannot'  be  made  personally  liable 
in  a  civil  action,  unless  the  act  complained 
of  be  wilful,  corrupt,  or  malicious,  or  with- 
out the  juriedictton  of  the  officer.  But  if 
the  duties  of  the  officer  are  merely  minis- 
terial, he  ia  liable  in  a  civil  action,  when, 
in  the  performance  of  them,  he  acts  negli- 
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But  on  the  other  hand  it  has  been  held 
that  a  deputy  sheep  inspector  acts  minis- 
tf'i'ially  in  dipping  sheep  when  ordered  so 
to  do  hy  the  proclamation  of  the  governor 
under  the  statute,  and  he  is  liable  in  dam- 
ages to  the  owner  of  bucks  for  which  he 
caused  to  he  used  an  injurious  dip,  said 
proclamation  requiring  that  bucks  should 
be  "dipped  under  the  supervision  of  the 
state  veterinarian  through  the  deputy  sheep 
inspector  of  the  county  into  which  the  sheep 
are  to  remain,  and  said  sheep  shall  be 
dipped  in  some  recognized  and  reliable  dip 
known  to  be  efficient  in  the  cure  of  scab."' 
Bair  v.  Struck,  29  Mont.  43,  83  L.R.A.  481, 
74  Pac.  88. 

In  Moore  v.  Wilson,  S4  Kan.  745,  115 
Pac.  548,  where  tlie  statute  gave  no  au- 
thority to  the  live  stock  commissioner  to 
appoint  a  deputy,  but  he  assumed  to  ap- 
point one,  who  with  little,  if  any,  inspection 
erroneously  decided  that  the  pUintiff's  cat- 
tle were  infected  with  mange,  and  placed  a 
quarantine  upon  them,  it  was  held  in  an 
action  against  the  commissioner  and  such 
appointed  deputy,  that  the  person  appointed 
deputy  was  not  a  deputy  and  had  no  author- 
ity as  such  to  establish  a  quarantine  or  to 
restrain  the  plaintiff's  Rtock.  (Verdict  for 
the  defendants  was  reversed  on  the  ground 
that  the  court  chajgrd  the  jury  that  the 
commissioner  was  warranted  in  appointing 
a  deputy.) 

It  may  be  noted  that  it  was  held  in  Stan- 
bury  V.  E.\eter  Corp.  [1905]  2  K.  B.  838, 
22  Times  L.  R.  3.  75  L.  .1.  K,  B.  X,  S.  28, 
70  J.  P.  11,  34  Week.  Rep.  247,  93  L.  T, 
N,  S.  795,  4  L.  G,  R.  .IT,  where  a  general 
board  of  agriculture,  under  the  authority 
of  a  statute,  made  an  order  that  inspectors 
should  detain  sheep  suspected  of  sheep 
scab,  and  the  statute  gave  to  local  authori- 
ties the  appointment  of  inspeetora,  that  the 
local  autliority  is  not  liable  to  the  owner 
of  sheep  negligently  detained  by  an  in- 
spector appointed  hy  such  local  authoritv. 

It  will  be  noted  that  in  MrrtHEi.L  v.  Ilop- 
PEB  there  was  no  negligence  on  the  part  of 
the  ofBcera.  B.  B.  B,      ■ 
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Booker,  16  Ark.  SOS:  Manning  v.  Jonra,  SS 
Ark.  369,  12lt  S.  \V.  791;  38  Cye.  423;  1 
Tlioiiip.  Neg:  g  ]4;  Tinsman  v.  Belvidere 
R.  Co.  26  N.  J.  L.  J48.  09  Am.  Dec.  565; 
Rsdcliff  V.  Brooklyn,  4  X.  Y.  195.  53  Am. 
Dec.  357;  Xitro-glvoerine  Cmse  (Parrott  v. 
MVlls)   15  Wall.  524,  21  L.  ed.  206. 

The  court's  instrnctionB  declsrad  tbe  law 
incorrectly,  and  were  erroneous  also  in  di- 
recting, in  effect,  a  verdict  againat  appel- 
laiitB  for  the  value  of  the  injured  animal. 
They,  of  course,  were  liable  in  any  event, 
as  one  of  their  requested  in  struct!  ons  told 
the  jury,  for  tlie  payment  of  the  S18.40  real- 
ized from  the  sale  of  the  injured  steer, 
which  amount  they  claim  to  have  been  will- 
ing at  all  times  to  pay. 

For  the  errora  indicated  the  judgment  is 
reversed  and  the  cause  remanded  for  a  new 
trial 


IDAHO  Sl-PREME  COCRT. 

JOHN  DERN,  Appt., 

KAT  OLSEN  et  al..  Respta. 

(18  Idaho,   35H,   110  Pac.   164.) 

Llmllalion  ot  action  —  acknowledKmenl 
—  statutory  provision. 
1.  Under  the  provisions  of  g  4078  of  the 

ITeadnotcH  by  Ailsuie,  J. 

Xole.  —  Waiver  or   toiling   of   the  «tat- 
Hte    of    UmSlationn    or    nonctalm    by 
peraonal  repreuentatii'c  as  to  an  i 
aehtedneait  of  the  entate. 

I.  Introduction,  1017. 
II.  General  statute  of  limitations. 

a.  In  general. 

1,  In  absence  of  statute. 

(a)  Bull-    allowing    waii 

1019. 

(b)  Rule   denvin;;    right 

waive,  1024. 

(c)  Rule    restricting    denial 

of  right  to  waive  to 
debts  barred  at  death 
of  debtor.  1027. 

(d)  Rule     allowing     tolling 

only,  1030. 

2.  Under  statute. 

(a)  Statutes  denving   right 

to  waive.   1033. 

(b)  St«,tutes  allowing  wai 

er,  1036. 

(c)  Suspension   statute 

1036. 

b.  Unjust  claims,  1037. 

«.  Individual  cUims   of  e.veeutor 
administrator. 

1.  In  general,  1037. 

2.  Rule  denving  right  to  waii 

1037. 

3.  Rule  allowing  waiver,  1038. 
L.R.A.1015B. 


tinuing  contract  by  wliieh  to  take  a  ease 
out  of  the  operation  of  the  statute  of  limi- 
tations, unless  tlie  same  is  contained  in 
some  writing  signed  by  the  party  to  be 
charged  thereby. 
Same  —  promise  to  pay  —  nevesalty  for. 

2.  Under  the  provisions  of  g  4078  of  the 
Revised  Codes,  a  clear  and  definite  acknowl- 
edgment of  the  existence  of  a  contract  and 
liability  which  has  not  at  the  time  been 
barred  by  the  statute  of  limitations,  wheth- 
er coupled  with  a  direct  promise  to  pay  or 
not,  carries  with  it  an  implied  promise  to 
pay  the  debt  and  fixes  a  new  date  from 
which  the  statute  begins  to  run. 

Same  —  acknowIe^Kment. 

3.  Where  O.  was  owing  D.  a  note  and 
mortgage  wiiich  was  overdue  but  not  yet 
barred  by  the  sUtute  of  limiUtions,  and  0, 
wrote  D.,  telling  him  of  a  prospective  sale 
of  mining  property  he  had  in  view,  and  say- 
ing, "Xow,  if  I  can  make  this  deal,  will  try 
and  get  enough  money  down  to  liquida^ 
the  mortgage  you  hold  against  the  prop- 
erty," such  letter  constitutes  an  "aelcnowl- 
edgment"  of  a  "continuing  contract"  with- 
in the  meaning  of  g  4078,  Rev.  Codes,  and 
sets  a  new  date  from  which  the  statute  of 
limitations  b«^ns  to  run. 

Same  —  negatlTlnK  implied  promise  to 
pay. 

4.  Held,  further,  that  the  words,  "If  I 
can  make  tliis  deal,  will  try  and  get  enough 
money  down  to  liquidate  the  mortgage," 
constitute  a  condition  that  the  debtor  pro- 

11, — continued. 

d.  Joint  executors. 

1.  In  general,   1039. 

2.  Rule  denying  right  of  one  to 

waive,  1039. 

3.  Rule   allowing   one   to   waive, 

1039. 

e.  Executors  de  son  tort,  1040.  ^ 

f.  EfTect  of  directions   in  will.   1041. 

III.  Short  or  nonclaim  statutes. 

a.  In  general,  1042. 

b.  Rule  denying  right  to  waive,  1042. 

c.  Instances    wliere    waiver    allowed, 

1043. 

IV.  Acts  constituting  waiver. 

a.  Acknow1ed|fment  or   new   promise. 

1.  In  general,  1044. 

2.  Necessity     that     acknowledg- 

ment or  new  promise  be 
voluntary,  distinct,  and  un- 
ambiguous,   1044. 

3.  Sufficiency  of  conditional   ac- 

knowledgment or  new  prom- 
ise,  1045. 

4.  Necessity    for    both    acknowl- 

edgment  and   new    promise, 

1045. 
fi.  Necessity  for  writing,  1046. 
6.  To  whom  aeknowiet^ment  or 

new  promise  may  be  made, 

1047. 

b.  Payment,  1047. 

C.  Part  payment,  1048,  lolc 
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poAed  to  place  upon  the  sale  of  tbc  property 
and  demand  from  tli?  purchaser,  ratbcr 
than  a  condition  as  to  the  pajment  of  the 
debt  to  hia  creditor,  and  did  not  ncgativf 
an  implied  promiee  to  pay  at  some  time 
even  if  the  Bale  should  not  be  made. 
Same  —  aulhoritr  of  admiiilHtrulor  to 

5.  Under  the  provisions  of  g§  5409,  S4T1, 
646],  and  5403  of  the  Rcrier^  Codes,  an  ad- 
ministrator of  the  estate  of  a  deceased  per- 
son has  no  power  or  authority  to  waive  the 
bar  of  the  statute  of  limitationx  so  as  to 
set  a  new  date  Cor  the  statute  to  begin  to 

Same  —  power  ot  administrator  to  ac- 
knowledge debt. 

8.  Under  the  provisions  of  g  4078.  Rev. 
Codes,  an  administrator  cannot  "acknowl- 
edge or  promise"  to  pay  "a  new  or  continu- 


ing 
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from  the  operation  of  the 
tations  and  hind  the  estate,  Cor  the  reason 
that  the  debt  is  tlie  obligation  of  the  estate 
represented  bj  the  administrator,  and  would 
not  be  the  debt  of  the  party  mukiug  the 
acknowledgment  or  promist  and  "to  be 
charged  thereby." 

(June  25,  IBIO.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Ada  County  in 
defendants'  favor  in  an  action  brought  to 
foreclose  a  mortgage  on  certain  real  estate. 

The  facts  are  stated  in  the  opinion. 


Messrs.   Rlohards   A   Haga,   for   appel- 
lant: 
There  was  such  an  acknowledgment  of  an 

existing  liability  as  tbe  law  requires,  as 
an      unqualified     admission      is     sufficient. 

Southern  P.  Co.  v.  Proseer,  122  Cal.  41.3, 
65  Pac.  146;  Kuhn  v.  Mount,  13  UUh,  108, 
44  Pac.  1037;  Foster  v.  Bowles,  138  Cal. 
440,  n  Pac.  405;  Concannon  v.  Smith,  134 
Cal.  14,  00  Pac.  40;  Tiiggle  v.  ^finor,  78 
Cal.  101,  18  Pac.  131;  Cowan  v.  Magauran, 
Wail.  Sr.  06,  Fed.  Cas.  3,292;  Kirk  v.  Wil- 
liams, 24  Fed.  448:  Green  v.  Coos  Bay 
Wagon  Road  Co.  10  Sawv.  025,  23  Fed.  To"; 
Clark  V.  King,  64  Kan.  '222,  33  Pac.  281 ; 
10  Am.  &  Eug.  Enc.  Law.  2B5;  25  Cyc. 
1 335-1 33T. 

If  any  doubt  as  to  whether  or  not  the 
language  used  by  the  defendants  amounted 
to  an  acknowledgment  of  an  existing  lia- 
bility, the  benefit  should  be  given  the  plain- 
tifT. 

Kelly  V.  Leacliman,  3  Idaho,  039,  33  Pac. 
44. 

Several  letters  of  a  series  can  be  con- 
strued together  to  determine  whether  there 
was  an  acknowledgment. 

Morris  T.  Carr,  77  Ark.  228,  91  S.  W*. 
187. 

The  letters  were  a  sufficient  acknowl- 
edgment. 

Sears  t.  Howe,  80  Conn.  41S,  68  Atl. 
983,  12  Ann.  Cas.  414;  Cleland  v.  Hoatetter, 
13  N.  M.  43,  78  Pac.  801;   Willis  v.  Wile- 


IV. — continued. 

d.  Failure  to  plead  sUtute,  1048. 

e.  Statement  of  account,  1048. 

f.  Agreement,  1049. 

g.  Confession  of  Judgment,  1049. 
V.  Effect  of  waiver. 

a-  Successor  or  other  executor  or  ad- 
ministrator, I04B. 
b.  Joint  obligors,  1040. 
e.  Bona  fide  purchasers,  1040. 

d.  General  creditors,  1049. 

e.  Heirs  and  devisees,  104!). 

f.  Personal    liability    of    representa- 

tive,  1061. 

g.  Proof  of  claim,  1052. 

I.  Introduction, 

As  to  whether  the  statute  of  limita- 
tions is  suspended  during  the  period  allowed 
an  administrator  to  briltg  an  action,  see 
Morse  v.  Hayes,  13  L.R.A.(X.S.)  1200,  and 
note  appended  thereto. 

It  is  the  purpose  of  the  present  note  not 
only  to  present  tbe  adjudications  upon  the 
question  of  the  right  ot  an  executor ' 


J  toU  c 


e  the  s 


e  of 


limitations  as  to  an  indebtedness  of  tht 
tator  or  intestate,  but  to  treat  the  cases 
which  determine  what  constitutes  a  toll  or 
waiver  of  the  statute,  as  well  as  the  deci- 
•ions  as  to  the  effect,  upon  the  various  in- 
L.R.A.1S15B. 


terested  parties,  of  a  tolling  or  waiver  of 
the  statute.  The  genera!  questions  are 
treated  not  only  with  respect  to  the  general 
statute  of  limitations,  but  also  as  arising 
in  connection  with  the  so-called  short,  spe- 
cial, administrative,  or  nonelaim  statute  of 

For  the  guidance  of  the  investigator  it 
may  be  well  to  state  that  to  avoid  con- 
fusion the  term  "waiver"  throughout  the 
note  is  used  only  when  the  debt  was  fully 
barred,  and  the  term  "toll"  is  used  only 
where  the  statutory  bar  was  not  complete. 
In  many  cases,  however,  it  is  impossible  to 
determine  from  the  reports  the  exact  time 
when  the  bar  became  complete,  but  whers 
possible,  such  time  has  been  stated,  usually 
parenthetically. 

With  reference  to  the  right  of  an  executor 
or  administrator  to  "toll"  or  suspend  the 
general  statute  of  limitations,  the  great 
weight  of  authority  is  to  the  effect  that  the 
personal  reprpsentative  can  toll  the  statute 
when  the  debt  is  not  fully  barred  at  the 
time  of  the  Blle!;ed  tolling.  In  fact  the 
courts  of  but  three  jurisdictions  (Missis- 
sippi, Idaho  and  West  Virginia)  seem  to 
have  definitely  denied  this  privilege  to  the 
personal  representative,  and  in  two  of  these 
{Idaho  and  West  Virginia)  the  decisions 
are  controlled,  in  part  at  least,  by  statutes. 
For  the  ?tlississippi  cases  upon  this  point, 
see  infra,  II.  a,  1   (b);  for  the  IdtUio  case 
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man,  53  Misc.  4U5,  102  X.  Y.  Rupp.  lOOi; 
Milweu  V.  Jav.  47  S.  C.  4.W.  2.1  K.  E.  298; 
Kuhn  V.  Mount,  13  Utah,  lOS,  44  Pac. 
1037:  Rumscj-  v.  SettW,  120  Mich.  372, 
79  N.  W.  579;  Walker  v.  Freeman.  209 
HI.  17,  70  N.  E.  .19.):  Coiieannon  v.  Smith, 
J34  Cal.  14,  66  Pae,  40:  Hill  v.  Hill,  51  S. 
C.  134,  28  S.  E.  .109:  Bnrlow  v.  Barner.  1 
Dill.  418.  Fed.  Caii.  Xo.  998;  Bell  v,  Mor- 
rison, 1  Pet.  351,  7  L.  cd.  174;  3  Wigmore 
Ev.  S  2120. 

Tlie  letters  are  a  sufficient  aeknowl- 
rdgtnent  to  fully  nioet  the  requirements  of 
the  statute. 

Miller  V.  Kinael.  20  Colo.  App.  348,  73 
Pac,  1075:  Revmond  v.  Xewconib,  10  N.  M, 
151,  61  Pac.  205;  Cleland  v.  Host^tter.  13 
X.  M.  43,  79  Pae.  801;   Wise  v.  Adair,  50 


in^ham,  53 
\\',  Ve,  1,  44  S.  K.  472,  as  set  out  infra,  II. 
B.  2  (a). 

But  with  re^peet  to  the  right  of  a  per- 
Bonal  representative  to  "waive"  the  general 
statute  of  limitations  as  to  a  barred  in- 
debtedness of  the  estate,  there  is  a  decided 
conflict  of  authority.  But  taking  the  deci- 
sions as  a  whole,  there  seem  to  be  several 
well-defined  rules.  One  line  of  cases  an- 
nounces a  rule  which  allows  the  personal 
representative  in  liis  discretion,  and  with- 
out reference  to  wlien  the  debt  became 
barred,  to  waive  the  statute  of  limitations. 
See  infra,  IT.  H,  1  (a).  Another  line  of 
cases,  in  e<|ual1y  general  terms,  denies  aaj 
right  in  the  representative  to  waive  the 
statute  as  to  a  fully  barred  debt,  irrespec- 
tive of  when  the  bar  became  complete.  See 
infra,  II.  a,  1  (h).  In  another  class  of 
eases  the  personal  representative  is  not  al- 
lowed to  waive  tlie  statute  as  to  debts 
which  were  tullv  barred  at  the  time  of  the 
death  of  the  debtor,  but  permits  him  to 
waive  the  statute  as  lo  debts  which  became 
barred  subaerjucnt  to  the  death  of  the  debtor 
but  before  the  representative  did  the  acts 
which  are  allesed  to  have  worked  the  waiv- 
er. See  infra.  IT.  a,  1  Ic).  And  still  an- 
other line  of  casea  lays  down  the  rule  that 
a  personal  representative  cannot  waive  the 
statute  of  limitations  as  to  a  fully  barred 
claim,  and  spccifirally  holds  that  the  rule 
applies  both  to  claims  barred  before  and 
niter  the  death  of  the  debtor,  but  does  al- 
low the  representative  to  toll  the  statute 
aa  to  debts  not  fully  barred.  See  infra.  II. 
a,  1  (d).  The  cases  fallinK  under  these 
general  rules  have  been  classifted  under  such 
rules  rather  than  according  to  the  facts 
of  each  individual  case,  in  order  that  the 
rule  in  each  jurisdiction,  so  far  as  it  has 
been  determined,  may  show  on  the  face  of 
the  note.  For  a  more  detailed  statement  of 
the  conflicting  and  overlapping  phases 
of  these  rules,  see  the  various  subdivisions 
wherein  the  rules  are  treated. 

But  in  a  considerable  number  of  juris- 
dictions the  question  of  the  right  of  a  per- 
sonal representative  to  waive  the  statute 
L.R.A.1915B. 


Iowa,  104;  Bayliss  v.  Street,  51  Iowa,  627, 
2  K.  yV.  437;  Senninger  \:  Rowlev.  138 
Iowa,  617,  18  L.R.A.(X.S.)  223,  116 "x.  W. 
605;  Pracht  v.  McXee,  40  Kan,  J,  18  Pap. 
925;  Elder  v.  Dyer,  26  Kan.  609,  40  Am. 
Rep.  320:  Walsh  v.  Mayer,  111  V.  S.  31, 
28  L.  ed.  338,  4  Sup.  Ct.  Rep.  260;  Bar- 
nard V.  Bartholomew,  22  Pick.  291;  Cuaty 
V.  Donlan.  159  Mass.  245,  38  Am.  St.  Re^*. 
410,  34  X.  E.  300;  King  v.  Davis,  168  Mass. 
133,  46  X.  E.  418;  Chidsev  v.  Powell,  91 
Mo.  925.  00  Am.  Rep.  267,  4  S.  W.  446; 
Devereau.\  v.  Henry,  16  Xeb.  55,  19  X.  W. 
697;  Harms  v.  Frejtag,  59  Keb.  359,  BO 
X.  W.  1039;  Rumsey  v.  Settle,  120  Mich. 
372,  79  N.  W.  579;  De  Forest  v.  Hunt,  8 
Conn.  180:  Xorton  v.  Shepard,  48  Conn. 
141,  40  Am.  Rep.  157;   Wood,  Limitations, 

is  now  controlled.  In  whole  or  in  part,  by 
statutory  provisions.  Some  of  these  stat- 
utes deny  to  the  representative  the  right  to 
waive  the  statute,  while  others  authorize 
him  to  waive  it.     See  infra,  II.  a,  2. 

Of  course  the  executor  or  administrator 
should  not  be  allowed  to  waive  the  statute 
of  limitations  so  as  to  bind  the  estate  for 
an  unjust,  false,  or  fictitious  claim  which 
is  barred  by  the  statute.     See  infra.  II.  b 

irpon  the  question  of  the  right  of  an 
executor  or  administrator  to  waive  or  toll 
the  statute  of  limitations  as  to  his  individ- 
ual claims  against  the  estate,  there  is  a  de- 
cided conflict  of  authority,  with  a  marked 
tendency  towards  a  limitation  of  the  rule 
allowing  him  to  waive  the  statute  as  to  gen- 
eral creditors.     See  infra,  II.  c. 

And  there  is  a  conflict  of  authoritv  as  to 
whether  one  or  more  less  than  all  of  the 
executors  or  admtnistratora  of  a  deceased 
person  may  waive  the  statute  of  limita- 
tions so  as  to  hind  the  corepresentatives  and 
the  estate.  The  decided  weight  of  author- 
ity, however,  is,  as  is  shown  infra,  II.  d, 
to  the  effect  that  one  executor  or  adminis- 
trator may  act  for  all. 

V\"ith  respect  to  an  executor  de  ton  tort 
it  may  be  said  generally  that  he  cannot 
naive  the  general  statute  of  limitations  as 
to  debts  of  the  deoedeot.  so  aa  to  bind 
either  the  rightful  executor  or  the  estate, 
except  perhaps  as  to  ftBsets  which  are  right- 
fully in  his  hands.    See  infra,  II.  c. 

The  general  rule  as  to  the  right  of  an 
executor  or  administrator  to  waive  a  short 
or  nonelaim  statute  of  limitations,  which 
question  is  fairlv  distinctive  from  that  of 
the  right  to  waive  the  general  statute  of 
limitations,  is  that  such  statute  cannot  be 
waived  by  the  personal  representative.  For 
the  authorities  upon  this  question  and  the 
reasons  for  the  holdings,  see  infra.  III. 

As  to  what  constitutcB  a  waiver  of  the 
general  statute  of  limitations,  but  little  can 
he  said  in  a  general  way  except  that  in 
those  jurisdictions  which  permit  a  personal 
representative  to  waive  or  toll  sueh  stat- 
utes, an  express  acknowledgment  and  prom- 
ise to  pay.  a  payment,  a  part  payment,  a 
failure   to   plead   the   statute,   a   statement 
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Iftl;  Bannin);.  Limitations,  22S;  Suhre  v. 
B«nton,  —  Tei.  Civ.  App.  — ,  25  S.  W. 
H22;  Brown  v.  Anderson,  13  Mass.  201; 
Emerson  v.  Thompson,  IS  Maes.  429;  Prea- 
ton  V.  Cutter,  64  N.  H.  467,  13  Atl.  8T4; 
Brewster  v.  Bren'Bt«r.  52  S.  H.  52;  AmoE- 
keag  SIfg.  Co.  v.  Barnes,  48  X.  H.  25. 

An  adainistrator  may  acknowledge  a  de- 
cedent's debt  wiiicli  was  not  barred  at  de- 
cedent's death,  and  start  the  statute  run- 
ning anew. 

ffoerner.  Am.  Law  of  Administration, 
i  401. 

The  administrator  can  toll  the  statute  by 
a  a  acknowledgment  of  the  debt,  by  part 
payment  or  by  a  promise  to  pay. 

Siihre  V.  Benton,  —  Tex.  Civ.  App.  — ,  25 
S.  \V.  822;  Emerson  v.  Thompson,  16  Mass. 

of  account,  an  agreement,  or  confeasion  of 
judgment,  will  in  the  majority  of  esses  re- 
move the  bar  of  the  statute.  See  infra,  IV. 
a,  Bubdiviaions  l-R. 

To  summarize  the  decisions  in  the  cases 
in  which  the  question  has  been  presented 
as  to  the  eflect  of  a  waiver  or  tolling  of  the 
statute,  the  weight  of  authority  seems  to 
l>e  to  Uie  effect  that  a  waiver  or  tolling  of 
the  statute  is  binding  upon  the  succeasora 
of  the  representfltive,  the  joint  obligors  of 
the  debtor,  the  bona  tide  purchasers  of  the 
property,  the  general  creditors,  and  tl|c 
heirs  and  devisees  of  the  del>tDr  to  the  ex- 
tent of  the  personal  assets,  but  not  as  to 
the  real  estate;  and  that  the  personal  rep- 
resentative is  not  personally  liable  upon 
his  acknowledgment  or  promise,  etc.,  unless 
he  exceeded  or  abused  his  authority  in  mak- 
ing the  same.  This  question  is  treated  in- 
fra, v.,  subdivisions  a-g. 

II.  General  ntatult"  of  Umttattona. 
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1.  In  absence  of  gtatule. 
(a)  Rale  allowing  icnlrcr. 
I  a  number  of  jurisdictiona  the  courts 
'.  established  thp  broad  rule  that  ai 
'  administrator  may  waive  tht 
statute  of  limitations  as  to  debts  that  an 
fully  barred,  without  reference  to  when  tht 
debts  became  so  barred.  And  of  eouTsi 
this  rule  carries  with  it  the  lesser  one  e-x 
tending  to  personal  representatives  the 
right  to  toll  the  statute  as  to  claims 
fullv  barred. 

Thus  in  the  following  cases  it  was 
that    an    exniutor    or    admin  istrator 
waive   the   statute   of   limitationEi   as   \ 
debt  barred  by  it,  or,  m  the  case  mav 
toll    the    sUtute    as    to    claims    not    fullv 
barred;     West  v.  Smith.  8  How.  402.  12  £. 
ed.  1130   (holding  that  such   is  the  law  of 
Virginia,    eapecially    if   the   court,   by   not 
striking  out  the  item,  impliedly  sanctioned 
the  waiver):  Fairfas  v,  Fairfax.  2  Cranch. 
C.  C,  25,  Fed.  Caa.  No.  4,013   {holding  that 
L.R.A.1916B. 


429;  Townes  V.  Ferguson,  20  Ala.  147; 
Ricketts  v.  Richetts,  4  T^a,  163;  Johnson 
v.  Beardslee,  15  Johns.  3;  Jones  v.  Mitch- 
ell, 9  Ky.  L,  Rep.  858;  Northcut  v.  Wilkin- 
son, 12  B.  Mon.  409;  Jordan  v.  Brown,  72 
Oa.  495;  Marietta  Sav.  Bank  v.  Janes,  OH 
Ga.  288;  Foster  v.  Starkey,  12  Cusb.  323; 
Pole  V.  Simmons,  49  Md,  SO;  Daniel  v. 
Harvin.  10  Tei.  Civ.  App.  439,  31  S.  W. 
421;  I'reaton  v.  Cutter,  04  N.  H.  461,  13 
Atl.  874. 

Messrs.  U'yiunn  *  Wyman,  for  res  pond - 

Each  acknowledgment  must  be  sufficient 
in   itself,  unaided  by  others. 

Simrell  v.  Miller,  169  Pa.  326,  32  Atl. 
.'548:  Patterson  v.  Neuer,  185  Pa,  86,  30 
Atl.  748;   25  Cyc.  1339. 

;xecutor  or  administrator  may  pay  a 
debt  bsrred  bv  the  statute  of  limitations)  ; 
""  house  v.'Redwood,  7  Ala.  598  (debt 
barred):  Hall  v,  Darrington,  Q  Ala.  502 
(debt  barred)  ;  Pitts  v,  Wooten,  24  Ala. 
474  (dicdim);  Pollard  v.  Scears,  28  Ala. 
484,  65  Am,  Dec.  364  (holding  such  to  be 
rule  where  the  personal  assets  are  suHi- 
1  to  pav  the  debts  of  the  estate)  ; 
Teague  v.  Corbitt,  67  Ala.  529  (holding 
same  as  nest  preceding  case — debt  barred) ; 
Scott  V.  Ware,  64  Ala.  174  (statute  may 
be  waived  if  debt  barred,  and  tolled  if  not 
barred — valid  to  extent  of  personal  assets)  ; 
Steele  v.  Steele,  64  Ala,  438,  38  Am.  Kep. 
15  (waiver  valid  to  extent  of  personal  as- 
sets) ;  Martin  v.  Ellerbe,  70  Ala,  326  (debt 
barred;  waiver  valid  to  extent  of  personal 
assets);  Trimble  v.  Fariss,  78  Ala.  260 
(debt  barred;  waiver  valid  to  extent  of.  per- 
sonal assets)  ;  McDonald  v.  Cames,  00  Ala. 
147,  7  So.  919  (waiver  valid  if  barred  debts 
are  paid  from  personal  assets)  ;  Conwav  v. 
Reybum,  22  Ark.  290  (debt  barred;  but 
see  Rogers  v.  Wilson,  13  .4rk.  512,  and 
Rector  V.  Conway,  20  Ark.  83,  as  set  out 
infra.  IL  a.  1  {c) )  ;  Scott  v.  Penn.  68  Ark. 
492,  60  S.  W.  235  (holding  such  to  be  th« 
rule  under  "ordinary  circumstances" — see 
this  case  as  set  out  infra,  II.  a.  1  (c)); 
Bennington  v.  Parkin,  I  Harr.  (Del,)  128, 
affirmed  in  1  Harr,  (Del.)  209  (holding 
that  since  1829  a  personal  representative 
may  revive  a  barred  debt — see  infra,  IT,  a, 
2);  r^timer  v.  Peterson,  2  Harr.  (Del.) 
360  (holding  that  an  executor  could  keep 
alive  by  acknowledprment  and  new  promise 
the  Hen  of  a  judgment  against  the  dece- 
dent's real  estate  which  was  not  barred  at 
the  time  of  the  alleged  waiver  of  the  stat- 
ute) ;  Chambers  v.  Fenncmore,  4  Harr. 
(Del.)  368  (it  does  not  appear  in  this  case 
wliether  the  claim  was  completely  barred 
as  the  death  of  the  intestate,  but  the  court 
clearly  extends  the  right  of  ivaiver  to  tho 
personal  representative  in  all  cases  where  a 
sound  discretion  would  warrant  satisfaction 
of  the  claim);  Trimble  v.  Marshall,  fifl 
Iowa,  233,  23  N.  W,  645  (holding  that  an 
executor  or  administrator  is  not  in  duty 
bound   to  plead   the  statute  of   limitatinns 
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An  aclcnowledgment  tnav  be  made  either 
before  or  after  tbe  statute  bae  run  and  with 
the  same  effect. 

Wood.  LinitationB,  §  SI;  Carlton  v.  Cof- 
fin, 27  Vt.  49ri;  Austin  v.  BoBtwick,  0  Conn. 
496,  25  Am.  Dec.  42;  Syllabue  in  Malone  v. 
.Searight,  6  Lea,  01 ;  Opp  r.  ^^*ack,  fi2  Ark. 
288,  5  L.R.A.  743,  12  S.  W.  585;  Wilcox  v. 
Williams,  5  Kev.  206;  Keed  v.  Smith,  1 
Idaho,  635. 

The  new  promise  or  acknowledgment 
must  be  either  {1)  an  unconditional  prora- 
iae  to  pay  the  debt;  (2)  an  acknowl- 
edgment of  the  debt  from  which  a  promise 
to  pay  It  to  be  implied;  or  (3)  a  condi- 
tional promise  to  paj  the  debt  accompanied 
bjr  a  siifiieicnt  showing  that  the   condition 


upon  which  the  promise  Is  made  ta  depend 
has  been   pertormed. 

2.i  Cjc.  1325,  1326. 

While  the  acknowledftment  need  not  be  in 
auj  particular  form,  it  must  be  a  direct, 
distinct,  unqualitied,  and  uncoaditiona)  ad- 
mission of  the  debt  the  party  is  liable  and 
willing  to  pay;  or,  if  it  is  qualified  and 
made  conditional,  then  the  qualification  and 
condition  must  be  shown  to  have  been  per- 
formed. 

Pierce  V.  Merrill,  128  Cal.  473,  79  Am. 
St.  Bep.  (13.  61  Phc.  67;  McConnick  v. 
Brown.  36  Cal.  180,  »5  Am.  Dec.  170;  Bid- 
del  V.  Brizxolora,  56  Cal.  374;  Finn  v.  Seeg- 
miller,  134  Iowa,  JS,  111  N.  \V.  314;  Viah- 
er  V.  Wilbur,  5  Cal.  App.  5112,  90  Pac.  1065, 


against  a  debt  of  the  decedent  when  be  be- 
lieves the  debt  to  be  just  and  unpaid,  even 
though  such  a  plea  might  defeat  the  claim) ; 
Re  Baumhover,  151  Iowa,  146,  130  N.  W. 
817  (administrator  in  good  faith  paid  just 
claim;  court  assumed  that  statute  of  limi- 
tations could  have  been  successful  It  plead- 
ed);  Thomas  v.  Daniels,  7  Ky.  L.  Rep.  »8 
(holding  that  en  executor  may  waive  a 
barred  debt  or  toll  the  statute  wheie  the 
debt  is  not  completely  barred)  ;  Jones  v, 
Mitchell,  0  Ky.  t.  Rep,  858  (waiver  valid 
except  as  against  heirs  and  devisees)  ;  llord 
V.  Lee,  2  T.  B.  Mon.  131.  on  subsequent  ap- 
peal in  4  T.  B.  Mon.  36:  Head  v.  Uanner, 
5  J.  J.  Marsh.  256  (debt  barred)  ;  Northcut 
V.  Wilkinson,  12  B.  Mon.  408;  Payne  v. 
Pusev,  8  Bush,  664  (debt  barred)  ;  Hamil- 
ton v.  Wright,  27  Ky.  L.  Rep.  1144.  87 
!S.  W.  1093;  Withera  v.  Withers,  30  Ky.  L. 
Itep.  1099,  100  S.  W.  253  (debt  not  barred; 
tolling  of  statute  good  as  against  personalty 
but  not  as  against  heirs  and  devisees)  ;  Mc- 
Coy V.  McCoy,  —  Ky.  — ,  125  8.  W.  177; 
Forbes  v.  Perrie.  1  Harr.  A,  J.  lOn  (prom- 
ise binding  "if  there  are  assets")  ;  Chapman 
V.  Dixon,  4  Harr.  k.  J.  627;  Kent  v.  Wilkin- 
eon,  5  Gill  L  J.  497  (semble)  ;  Quynn  v. 
Carroll,  10  Md.  197;  Semmes  v.  Magruder, 
10  Md.  242:  Fucker  v.  First  Sat.  Bank,  50 
Md.  261  (debt  barred)  ;  Houck  v.  Houck, 
112  Md.  122.  76  Atl.  5S1  (waiver  of  statute 
as  to  barred  debts  valid  to  extent  of  per- 
Honal  axHCts  only)  ;  Fleddcrman  v.  Fledder- 
man,  112  Md.  22G,  76  Atl.  B5  {dictum); 
Raxter  v.  Fenniman.  S  Mass.  133  (holding 
that  a  promise  made  after  the  expirati 
of  statutory  period  is  sufficient)  ;  Brown 
Anderson,  13  Mass.  201  (dictum)  ;  Emerson 
V.  Tliompson,  10  Mass.  420  (holding  that 
executor  may  not  only  waive  the  statute  of 
limitations  as  to  a  debt  completely  barred, 
by  a  new  promise,  but  may  omit  or  refuse 
to  plead  the  statute  in  bar  of  such  a  debt 
which  is  justly  due)  ;  Foster  v.  Starkey,  12 
Cush.  3-24;  I^mson  V.  Schutt,  4  Allen,  360 

Idictiim)  ;  Fisher  v.  Metcalf,  7  Allen,  200; 
Slattery  v.  Doyle.  180  Mass,  27,  61  N.  E. 
264  (in  connection  with  the  foregoing  Mas- 
.sachusetts  cases  sec  Haskell  v.  Manson, 
200  Mhbs.  .iBfl,  128  Am.  St.  Rep.  452,  86 
X.  E.  0.37.  as  set  out  infra,  IL  a,  1    (c) ) ; 
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Hodgdon  v.  White,  11  N.  H.  208  (holding 
that  a  personal  representative  may  waive 
the  statute  aa  to  a  just  debt  barred  during 
the  lifetime  of  the  debtor,  so  as  to  charge 
both  the  personalty  and  realty,  provided 
only  that  the  claim  was  not  so  state  that, 
aside  from  the  statute  of  limitations,  a 
strong  presumption  arose  against  its  valid- 
ity) ;  Brewster  v.  Brewster,  52  N.  H.  62 
iditlum)  ;  Preston  v.  Cutter,  64  N.  H.  461, 
13  Atl.  874  (debt  not  barred  at  time  of 
promise)  ;  Pursel  v.  Pursei.  14  K.  J.  Eq. 
514  (account  barred);  First  Nat.  Bank  v. 
'J'hompson,  01  N.  J.  Eq.  388,  48  Atl.  333: 
Wheedon  v.  Xichols,  72  .V.  J.  Kq.  368,  66 
Atl,  445  (claim  barred);  Shreve  v.  Joyce, 
38  N,  J.  L.  44,  13  Am.  Rep.  417 ;  Everett, 
Prosecutor,  v.  Williams,  45  K.  J.  L.  140 
(dictum)  :  Uewes  v.  Hurff,  UO  N.  J.  L.  263. 
53  Atl.  275;  Cobbam  v.  Administrators,  3 
X.  C.  (2  Hayw.)  8.  2  Am.  Dec.  612  (debt 
barred)  ;  Wtlkings  v.  Murpliv,  3  N,  C,  {2 
Ilavw.)  282;  Williams  v.  Msitland,  36  X. 
C.  \l  Tred.  Eq.)  92  (debt  barred);  Bevers 
V.  Park,  88  X.  C.  456  (holding  tbat  a  per- 
sonal representative  cannot  bind  the  realty 
as  against  the  heirs);  Halliburton  v.  Car- 
son, 100  X.  C.  9B,  6  Am.  St.  Rep,  585,  5 
S.  E.  912  (debt  barred)  ;  Woodlicf  v.  Bragg, 
108  X.  C.  571,  13  S.  E.  211  (claim  not 
barred)  ;  Justice  v,  Gallert,  131  N,  C.  3B3, 
42  S.  E.  860;  Smith  v.  Porter,  1  Binn.  20f> 
(dictum  as  to  barred  debt)  ;  .Jones  v.  Moore, 
5  Binn.  573,  6  Am.  Dec.  428;  Anderson's 
Appeal,  3  Walk.  (Pa.)  497  (deM  barred)  : 
Kennedys  Appeal,  4  Pa,  149  (debt  barred)  ; 
Bitter's  Appeal.  23  Pa.  95  (holding  sucb  to 
be  the  rule  provided  legatees,  diatributees, 
or  croditora  whose  claims  may  be  dimin- 
ished by  the  allowance  of  the  barred  claim 
make  no  objection)  ;  Woods  v.  Irwin,  14! 
Pa.  278,  23  Am.  St.  Bep,  282,  21  Atl.  603 
(holding  that  nn  administrator  when  sued 
is  not  bound  to  plead  tbe  statute  of  limi- 
tatioDB,  and  tbat  a  confession  of  judgment, 
if  in  good  faith,  is  good  as  against  ttae 
estate,  although  the  dividends  of  the  cred- 
itors will  be  reduced  thereby);  Re  Clag- 
horn.  181  Pa.  600,  60  Am.  St.  Rep.  680, 
'  37  Atl.  918  (holding  same  as  next  preced- 
I  ing  case)  ;  Re  Claghorn,  181  Pa.  608,  37 
'  Atl.  921  (seemingly  holding  the  same  in  ef- 
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91  Pae.  412;  Beed  v.  Interstate  Oil  Co.  41 
Colo.  483,  62  Pac.  Bll;  25  Cyc,  1337-1339. 

The  letters  were  not  sufflcieiit  to  consti- 
tute an  acknowledgment  under  tlie  stat   te. 

Hanson  v.  TowIp,  19  Kan.  273:  Bullion 
&  Exch.  Bank  v.  Ilegler,  93  Fed.  8D9;  Bid- 
del  V.  Brizzolara,  36  Cal.  374;  I^mbert  v. 
Doyle,  117  Ca.  81,  43  S.  E.  416;  Lawson 
V,  JtcCartneT,  104  Pa.  MB;  George  \V.  Helm 
Co.  V.  Griffin,  112  X.  C.  35B,  10  S.  E.  1023; 
Chambers  v.  Rubey,  47  Mo.  90,  4  Am.  Rep. 
31B;  Wood  V.  Merrietta,  fle  Kan.  T4S,  71 
Pac.  579;  Warren  v.  Cleveland,  111  Tenn. 
174,  102  Am.  St.  Rep.  749,  79  S.  W.  910; 
Rodgers  v.  Rabaon,  147  Mich.  6.>8.  Ill  N. 
W.  193;  Haythorn  v.  Cooper,  85  Kan.  33B, 
69  Pac.  333;  Kelly  v.  Strouse.  116  Ga.  872, 


43  S.  E.  280;  Weeton  t.  Hodgkiua,  13« 
Mass.  320;  Shepherd  v.  ThompBon,  122  V. 
S.  231,  30  I,,  ed.  1156,  7  Sup.  Ct.  Rep.  1229. 

An  administrator  cannot  waive  the  bar 
of  the  statute  of  limitations. 

Orotcnkemper  v.  Bryson,  79  Ky.  353; 
Clayton  v.  Dinwood*^,  33  Utah,  251, 
93  Pac.  723,  14  Ann.  Caa.  ,926;  Fuller- 
ton  V.  Bailey,  17  Utah,  S.l,  ."iS  Pat. 
1020;  Huntington  v.  Bollhitt,  46  Miss. 
528;  Aloore  v.  Hardison.  10  Tex.  407: 
Peck  V.  Botsford,  7  Conn.  172,  18  Am.  Dee. 
82;  Seig  v.  Aeord,  21  Gratt.  36a,  8  Am. 
Rep.  005;  Jitigerald  v.  Firat  Sat.  Bank, 
64  Xeb.  260,  89  X.  W.  813;  Milwee  v.  Jay, 
47  S.  C.  430,  25  S.  E.  298;  Thompson  v. 
Peter,   12   Wheat,  6Bo,  8  L.  ed.  730;   Steele 


feet  as  Woods  v.  Irwin,  aupra)  — (tn  con- 
nection with  the  foregoing  Peon  ay  Ivan  ia 
cases  aee  other  Pennsylvania  cases  as  set 
out  inlra  this  auMivisionf:  Brown  v.  Por- 
t«r,  7  Humph.  373  (holding  generally  that 
executors  are  not  bound  at  their  peril  to 
plead  the  statute  of  limitations);  BatMin 
V.  MurrcU,  10  linmph.  300,  51  Am.  Dec. 
TQ7  (debt  fully  barred  before  adminiatra- 
tiou;  see  case  as  quoted  infra  this  subdivi- 
sion! ;  Lampman  v.  Davis,  1  U.  C.  Q.  B. 
176  Idictum);  Read  v.  Price  [1909]  1  K. 
B.  677,  78  I-.  J.  K.  B.  S.  S.  504,  100  L.  T. 
N.  S.  437,  25  Times  U  R.  283,  17  Ann.  Gas. 
171  (dietMtii  that  executor  may  keep  an 
indebtedness  of  the  estate  alive  by  an  ac- 
knowledgment in  writing)  :  Slidgtey  v.  Midg- 
1^  [18931  3  Ch.  282,  62  L.  J.  Ch.  N.  S. 
909,  66  L.  T.  X.  S.  241,  2  Reports,  561,  41 
Week.  Rep.  656  idictum  that  personal  rep- 
resentative mav  waive  statute  as  to  barred 
debts  1  :  Rp  Kovnson,  L,  R,  29  Ch,  Div.  358, 
46  J.  P,  759,  54  L.  J.  Ch.  N.  S.  950,  52  L. 
T.  N.  S.  825,  33  Week.  Rep.  B04,  9  Eng.  Rul. 
Cas.  342  (same  as  next  preceding  case); 
"Hunter  v.  Baxter,  3  Giff.  214,  31  L.  J.  Ch. 
N.  S.  432,  5  L.  T.  S.  S.  48;  Xorton  v. 
Frecker,  1  Atk.  526  (debt  barred)  r  Briggs 
V.  Wilson,  S  Dp  G.  M.  *  G.  12,  2  Eq.  Rep. 
1S3,  17  Beav.  330  (holding  that  an  execu- 
tor cannot  bind  the  realtv)  ;  Sloodie  v. 
Bannister,  4  Drew,  432.  28  L.  J.  Ch,  X.  S. 
881,  5  Jur.  X.  S.  402,  7  Week.  Rep.  278 
(debt  barred) ;  Fordliam  v.  Wallis,  10  Hare, 
217.  22  L.  J.  Ch.  X.  S.  S4B,  17  Jur.  228,  1 
Week.  Bep.  118  (holding  that  an  executor 
may  bind  the  personalty,  but  not  the  realty, 
by  payment  of  interest  on  a  barred  debt)  ; 
Hill  V.  Walker,  4  Key  *  J.  168  (debt 
barred)  ;  Putnam  v.  Bat«s,  3  Rusa.  18S  (ac- 
knowledgment not  binding  as  to  realtv); 
Tuilock  V.  Dunn,  Ryan  k  M.  416,  27  Re- 
TJaed  Rep.  785  (dictum);  Smith  v.  Poole, 
12  Sim.  17,  10  L.  J.  Ch.  N.  S.  192;  Stahl- 
schmidt  V.  Lett,  1  Smale  *  G.  415  (debt 
barred)  :  Ex  parte  Dewdner,  15  Ves.  Jr. 
476,  2  Rose,  59,  note  {dietiim)  ;  William- 
son V.  Xaylor,  3  Younge  A  C.  Exch.  210. 
note    (a)     (holding   that   an   executor   may 

Biy  barred  debt)  :  Castleton  v.  Fanshaw,  I 
q.  Caa.  Abr.  305  (holding  that  an  execu- 
tor mav  refuse  to  plead  the  statute  of  limi- 
L.RA.lfl]5B. 


tatlons  as  to  barred  claima  against  the  es- 
tate, even  aa  againat  the  deviaees )  —  (in 
connection  with  the  foregoing  English  cases 
see  the  dtotnm  of  Baylev,  J.,  in  the  early 
ease  of  M'Culloch  v.  Dawes,  6  Dowl.  4  R. 
40,  5  L.  J.  K.  B.  56.  30  Revised  Rep.  615. 
wherein  a  contrary  conclusion  was  an- 
nounced which  ia  often  cited,  but  which 
haa  been  expresslv  disapprovpd  in  several 
cases)  ;  Clinton  v.'Brophy,  Ir.  L.  R.  10,  Eq. 
139  (debts  barred).  In  BaUon  v,  Murrell, 
supra,  the  court  discuaaed  the  right  of  a 
peraonal  representative  to  waive  the  stat- 
ute of  I  imitation  a  as  to  barred  claims  of 
Sneral  creditors  against  the  estate  as  fol- 
ws:  "An  executor  or  administrator  is 
not  bound  to  plead  the  statute  of  limita- 
tions, to  an  action  commenced  against  him 
by  a  creditor  of  the  estate,  for  he  may  know 
that  the  debt  ia  a  just  one,  and  that  it  ought 
i«  foTo  comcientia  to  be  paid,  though  it 
be  barred  by  the  statute;  and  representing 
the  estate  in  place  of  the  deceaned,  being 
bound  morally  and  legally  for  its  proper 
protection,  and  having  no  interest  in  the 
debt  sued  for,  there  can  be  no  reasonable 
supposition  that  he  will  collude  with  the 
creditor  to  defraud  it,  and  therefore  it  Is 
considered  perfectly  safe  to  let  him  rely 
upon  the  statute  of  limitations  or  not,  at 
his  own  discretion,  aa  the  deceased  himself 
could  liave  done  had  he  been  alive." 

This  rule  that  a  peraonal  representative 
may  waive  the  statute  of  limitations  has,  in 
some  cases,  been  stated  in  another  form, 
namely,  that  it  ia  discretionary  with  such 
a  representative  whether  or  not  he  will 
plead  (he  statute  as  to  claims  against  his 
decedent.  It  was  atated  in  this  form  in  the 
following  cases;  West  v.  Smith,  8  How. 
402,  12  L.  ed.  1130,  intimating  that  such  is 
the  rule  in  Virginia  as  to  liarred  dehta,  es- 
pecially if  the  court  impliedly  aanctioned 
a  waiver  of  the  statute  by  failing  to  strike 
out  the  item;  Re  Huger,  100  Fed.  806 
(dictum)  :  Ex  parte  Ferryman,  25  Ala.  79, 
60  Am.  Dec.  494,  holding  that  where  the 
administratora  refuse  to  plead  the  statute 
of  limitations,  the  distributeea  of  the  es- 
tate cannot  be  allowed  to  appear  and  plead 
it;  Miller  v.  Dorsey,  9  Md.  317,  wherein  the 
court  said  that  the  personal  representative, 
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V.  SUele,  64  Ala.  438,  38  Am.  Rep.  15; 
Oatea  v.  Lilly,  84  X.  C.  643;  Heay  v.  Heazel- 
ton,  128  Cal.  333,  60  Pac.  077;  Bank  of 
Moutreal  v.  Buclianan,  32  Wash.  480,  73 
Pac.  482;  Cape  Girardi-au  Count;  uu:  of 
Road  &  Canal  Fund  v.  Harbison,  58  Mo. 
00;  Butler  v.  Johnson,  111  N.  Y.  204,  IS 
X.  K.  643;  Itector  v.  Conway,  20  Ark.  79; 
Hanson   v.  Towie,   18   Kan.  273. 

Allnhlt!,  J.,  delivered  the  opinion  of  the 

Thie  action  was  instituted  for  the  fore- 
closure of  a  mortgage.  The  note  and  mort- 
fCage  were  dated  at  Salt  Lalie  City,  Decem- 
ber 16,  1801,  and  became  due  and  payable 
July  1,  1802,  at  !McCornick  &  Company's 
bank   at   Salt   Lake   City.      Certain    letters 

wai>,  in  the  firBt  instance,  the  only  judge 
whether  a  claim  should  he  paid  or  not,  and 
that  "to  his  discretion  and  conscience  alone 
is  confided  the  propriety  and  justice  of  the 
interposition  of  the  plea  of  the  statute  of 
limiUtions;"  Williams  v.  Maitland,  30  N. 
C  (1  Ired.  Eq.)  92  (barred  claim)  ;  I.eiRh 
V.  Smith,  38  N,  C.  (3  Ired.  Eq.J  442,  42 
Am.  Dec.  182,  holding  that  an  executor 
cannot  be  compelled  to  plead  the  statute  of 
timitationa  as  to  barred  claim;  Person  v. 
Montgoraerv,  IZO  X.  C.  Ill,  26  S.  E.  645 
(barred  cla'ims)  ;  Re  Smith.  1  Ashm.  (Pa.) 
352,  holding  that  an  executor  is  not  hound 
to  plead  the  statute  of  limitations;  Fritz  v. 
Thomas.  1  Wbart.  GG,  28  Am.  Dec.  38  (see 
ease  en  quoted  infra  this  aubdivision )  ; 
Steel  V,  Steel,  12  Pa.  64;  Ritter's  Appeal, 
23  Pa.  05:  Batson  v.  Murrell,  Ifl  Humph. 
300,  51  Am.  Dec.  707  {see  case  as  quoted 
supra  this  subdivision);  King  v.  Risers. 
31  Out.  Rep.  573  (debt  barred  during  life- 
time of  debtor);  Lowis  v.  Rumney,  L.  R. 
4  Eq.  451,  holding  that  an  executor  could 
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barred  debt,  even  where  the  personal  assets 
were  insufficient  to  pay  same  and  the  debt 
would  be  a  charge  upon  the  real  estate.    In 

pleading  of 
an  executor]  is  a  matter  wholly  within  his 
discretion :  that  is  to  say,  if  he  considers  it 
a  just  debt  he  can  acknowledFie  and  pay  it, 
notwithstanding  it  would  be  barred  by  the 
ntatiitc.  If  he  does  not  so  consider  it,  he 
can  plead  the  statute." 

And  for  statutory  provisions  under  which 
a  personal  representative  has  been  held  to 
have  the  right  to  waive  t!ie  statute  of  limi- 
tations, see  infra,  II.  a,  2   (b). 

But  an  executor  or  administrator  must 
not  be  guilty  of  negligence,  or  act  in  had 
faith  or  in  collusion,  where  there  is  doubt 
of  the  justice  of  the  claim.  Steele  v.  Steele. 
64  Ale.  438,  38  Am.  Rep.  15.  As  to  right  of 
personal  representative  to  discriminate  be- 

marshal  asspts,  see  Jordan  v.  Brown,  72 
Ga.  405.  as  set  out  infra.  IT.  a,  1   (c). 

A-n  even  in  some  jurisdictions  which  gen- 
erally allow  an  esecutor  or  administrator 
I-R.A.191511. 


from  each  of  the  defendants,  Olsen  and 
Browne,  were  pleaded  by  tlie  plaintiff  for 
the  purpose  of  showing  that  each  of  the  di-- 
fendants  had  acknowledged  the  debt,  so  A» 
to  relieve  the  cause  of  action  froio  the  plea 
of  the  bar  of  the  statute  of  limitations.  To 
this  complaint  the  defendants  demurred,  al- 
leging as  ground  for  the  demurrer  that  the 
complaint  on  its  face  showed  that  it  was 
barred  by  the  statute  of  limitations.  The 
court  sustained  the  demurrer  and  the  ac- 
tion was  dismissed.  This  appeal  is  from 
the  judgment. 

The  note  and  mortgage  sued  upon  were 
signed  by  N'at  Olsen  and  John  Lynch. 
Lynch  subsequently  died,  and  Robert  B. 
BroH'ne,  one  of  tlie  defendants  here,  was  ap- 
pointed as  administrator'  of  his  estat«.    The 

the  statute  of   limitations  aa   tu 
the    personal 

assets  are  suthcient  to  pay  same,  it  haa 
been  held,  as  above  indicated,  that  the  per- 
sonal representative  cannot  uaive  the  bar  of 
the  statute  so  as  to  hind  the  real  estate, 
whore  resort  thereto  would  be  necessary  be- 
cause of  the  insufficiency  of  the  personal  as- 
sets. Pollard  V.  Scears,  28  Ala.  464,  63  Am. 
Dec.  384;  Toague  v.  Cotbitt,  57  Ala.  529; 
Scott  V.  Hare,  84  Ala.  174;  Steele  v.  Steele, 
;   Grim- 


ers  v.  Withers.  30  Kv.  L.  Rep.  IflOO,  100  S. 
W.  253;  Houck  V.  HoHck.  112  Md.  122,  7fl 
Atl.  581 ;  Bebera  v.  Park,  88  X.  C.  450.  And 
see  Bond  v.  Smith,  2  Ala.  MO.  wherein 
it  was  held  that  upon  an  application  of  the 
esecutor  to  sell  realty  to  pay  debts,  tht 
heir  could  set  up  the  statute  of  limita- 
tions as  against  the  debt,  the  court  say- 
ing that  in  such  case  the  executor  could 
not  dictate  the  defense  to  his  petition. 
And  see  also  the  Pennsylvania  cases  set 
out  infra  this  subdivision.  In  Tcague 
V.  Corhitt.  supra,  the  court  discussed  this 
element  of  the  general  rule  allowing  waiver 
as  follows:  "Between  an  administrator 
or  executor  and  the  heir  or  devisee  no 
relation  of  privity  cNlsts.  and  the  real 
assets  cannot  be  bound  hy  any  admis- 
sion or  acknowledgment  made  by  tlie  per- 
sonal representative.  Hence,  though  the 
executor  or  administrator  is  not  bound  to 
plead  the  statute  of  liinilations,  and  hy 
omitting  to  plead  it,  or  by  an  express  prom- 
ise in  writing,  may  revive  a  demand  the 
statute  bars,  and  thereby  charge  the  per- 
sonal assets,  no  such  charge  can  be  created 
on  the  real  assets.  .  .  .  He  is  the  owner 
of  the  personal  assets  as  trustee;  but  the 
lands  descend,  if  not  devised,  to  the  heir, 
or,  if  devised,  pass  eo  inatanti  the  death  of 
the  testator  to  the  devisee;  and  as  to  the 
heir  or  devisee  his  admissions  or  acknowl- 
edgments are  res  inter  alios."  But  the  Ala- 
bama rule  that  an  executor  or  administra- 
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queatioa  to  be  decided  li  whether  or  not  the 
letters  pleaded  an.'  HuSlcieDt  to  constitute 
an  acknowledgment  of  the  original  contract 
within  the  purview  and  meaning  of  §  4078 
of  the  Revised  Codes  to  take  the  case  out  of 
the  operation  of  the  statute  of  limitations. 
The  defendants,  by  the  demurrer,  relied  on 
%  4052  of  the  Revised  Codes  bb  constituting 
a  bar  to  an  action.  That  section  provides 
that  within  Ave  years:  "An  action  [must 
.  be  commenced]  upon  any  contract,  obliga- 
tion, or  liability  founded  upon  an  instru- 
ment in  writing,"  This  action  was  insti- 
tuted on  the  22d  day  of  May,  IOCS,  or  nearly 
eix  years  after  the  maturity  of  the  debt. 
Tlie  letters  written  by  Olsen  and  pleaded 
by  plaintilT  and  on  which  he  relics  are  as 
fallows:      On  Kovember  24,   1002,  he  wrote 


among  otiier  things,  "I  wan  in  hopes  I  would 
make  enough  out  of  this  run  to  pay  oS  the 
mortgage,  but  am  sorry  to  say  I  did  not. 
The  ore  did  not  mill  as  much  as  I  expected, 
besides  the  cost  of  bundling  ore  up  here  is 
high.  ...  If  I  should  be  able  to  get  a. 
party  to  take  bold  and  bur,  and,  if  I  did.  tl>c 
first  money  of  course  would  be  paid  to  you. 
I  don't  know  what  to  do  now  when  you  fore- 
close mortgage.  I  won't  have  the  money  to 
pay,  and  won't  be  able  to  get  another  party 
interested.  J  was  in  liopea  you  would  give 
me  time."  This  letter,  it  will  be  observed, 
was  written  more  than  five  years  prior  to 
the  commencement  of  tliis  action.  The 
plaintilT  must,  therefore,  rely  on  the  other 
letters.  On  June  21,  1003,  Olsen  wrote  the 
plaintifT  in   which  he  discussed  his  mininfi 


tor  may  waive  the  bar  of  the  statute  of 
limitations  when  he  haa  sufficient  personal 
assets  in  his  hands,  but  not  when  an  ' 
to  real  estate  is  necessary,  was  some 
broadened  in  its  application  by  the  holding 
in  McDonald  v.  Carnes,  00  Ala.  1*7,  7  S 
010,  that  although  an  executor  or  admini 
trator  cannot  use  money  derived  from  a 
sale  of  real  estate  to  pav  a  debt  or  demand 
barred  by  the  statute  oi  limitations  yet  hi 
may  use  money  derived  from  the  sale  o: 
personalty  for  that  purpose,  though  the  per 
sonalty  is  not  suffieient  to  pay  nil  the  debts 
of  the  estate,  and  use  money  derived  from 
real  estate  to  pay  debts  and  demands  not 
barred.  This  ruling  allows  the  representa- 
tive to  exhaust  all  the  personal  assets  by 
the  payment  of  barred  debts,  and  to  charge 
debts  not  barred  against  the  realty. 

But  the  contrarv  has  been  held  in  Eng- 
lBnd,--see  Lowis  v.'Ruroney,  L.  R.  4  Eq.  451, 
ag  set  out  supra,  this  subdivision  end  as 
quoted  infra,  V.  e.  But  conllictinK  w'ith  this 
are  the  earlier  English  cases  of  Briggs  v, 
Wilson,  5  DeCJ.  M.  &  G.  12,  2  Eq.  Rep.  153, 
IT  Beav.  330,  wherein  it  was  held  that  an 
executor  cannot  waive  the  statute  of  limi- 
tations as  to  barred  debts  so  as  to  make 
them  B  charge  on  the  realty;  Fordhan 
Wallis,  10  Hare,  217,  22  L.  J.  Lh.  N'. 
348,  17  Jur.  228,  1  Week.  Rep.  118,  holding 
the  same  as  Briggs  v,  Wilson  ;  and  Putnam 
V.  Bates,  3  Russ.  188,  holding  that  an  ac- 
knowledgment by  the  personal  representa- 
tive is  not  binding  upon  the  devisee  as  to 
lands  in  his  possession,  in  an  action  to  sub- 
ject the  same  to  payment  of  the  debt. 

And  see  also  infrn.  V.  e.  upon  the  question 
of  the  right  of  a  personal  representative  to 
bind  the  real  estate  by  a  waiver  of  the  stat- 
ute of  limitations. 

The  general  rule  of  waiver  is  modified 
in  Pennsylvania  by  the  holding  that  an  ac- 
knowledgment by  a  personal  representative 
of  a  debt  of  the  decedent  is  not  binding 
upon  such  representative  so  as  to  preclude 
him  from  pleading  the  statute  of  limitations 
to  a  count  on  the  original  cause  of  action. 
Fritz  V,  Thomas,  1  Whart.  OH,  29  Am,  Dec. 
39;  Clark  v.  Maguire.  .t,^  Pa,  2.30,  And 
the  same  has  been  held  where  the  bar  of 
I.R,A.1015B. 


the  statute  was  not  yet  complete  at  the  time 
of  the  acknowledgment  or  new  promise. 
Forney  v,  Benedict,  5  Pa.  225;  Steel  v. 
Steel,  12  Pa,  04,  In  Friti  v.  Thomas,  supra, 
the  court  said:  "llie  concession  that  th,- 
plaintiiT's  claim  is  just,  and  the  promise 
to  see  what  could  be  done  for  him,  would 
doubtless  be  sufficient  to  maintain  an  action, 
if  the  consideration  were  the  defendant's 
on~n  debt.  But  can  any  acknowledgment 
by  an  executor  or  administrator  preclude 
him  from  pleading  the  statute  of  limitations 
to  a  count  on  the  original  cause  of  action  t 
Had  the  judges,  when  they  deter- 
mined that  a  promise  to  the  representative 
of  a  decedent  must  be  declared  on  as  such, 
also  determined  that  it  must  be  declared 
on  as  such  when  made  by  him.  they  would 
have  restored  the  law  to  its  primitive  sym- 
metry, and  suggested  a  principle  that  would 
have  entirely  extinguished  the  notion  of 
revival,  which,  for  want  of  it,  seems  to  have 
lingered  in  its  embers  through  the  succeed- 
ing cases;  for  the  forms  of  the  law  are  the 
indices  and  conservatories  of  its  principles. 
It  would  not  only  have  indicated  the  neces- 
sity of  a  special  consideration,  to  support 
the  promise  of  a  representative,  but  it  would 
have  dieclosed  a  iiar  to  an  action  agsinst 
two  or  more,  on  a  promise  by  one.  And  as 
he  cannot  cluirge  himself  personally  without 
a  new  consideration,  he  cannot  charge  the 
estate,  on  the  foundation  of  the  old  one,  to 
the  prejudice  of  the  creditors,  whose  fund 
might  be  materially  lessened  by  it.  He  ii 
not  bound  to  plead  the  statute,  because  he 
may  know  the  debt  to  be  a  just  one;  and 
for  that  reason  only,  the  matter  is  left  to 
hie  discretion ;  but  it  follows  not  that  he 
may  tie  up  his  hands  from  using  it.  when 
the  time  comes,  by  a  mistaken  concession 
or  an  engagement  which  has  no  considera- 
tion to  bind  him  personally  or  officially. 
Besides,  it  would  be  hazardous  to  expose 
the  estate  to  the  consequences  of  his  inex- 
perience or  ignorance  of  the  demands  made 
upon  him.  W~e  know  how  pcrilouB  a  thing 
it  is  for  the  debtor  himself,  though  armed 
with  knowledge  and  vigilant  to  guard 
against  surprise,  to  converse  about  a  debt 
l^rred  by  the  statute;  but  the  peril  would 
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operations  and  a  prosp<!ctiv«  sale,  and  said: 
"I  suppose  that  if  I  do  not  make  a  deal  of 
the  mine  will  have  to  go  to  work  and  take 
out  ore  and  pay  off  inorl^a(ie."  On  October 
26,  1903,  he  aga'"  wote  to  the  plaintiff, 
speaking  of  the  mines  and  a  sale  he  had  in 
view,  and  said:  "Noiv,  if  I  can  make  this 
deal,  will  try  and  get  enongh  money  down 
to  liquidate  the  mortga^  you  hold  against 
ti>e  property."  On  June  13,  1908,  he  wrote 
plaintiS,  further  discussing  the  property 
and  its  probable  value,  and  said:  "The 
first  payment  on  Baltimore  mine  is  due 
about  the  middle  of  October,  when  I  hope 
to  pay  you." 

llie  question  now  arises  as  to  whether  any 
one  of  these  letters,  commencing  with  the 
one  of  date  June  21,   1003,  is  sumcient  to 


niuve  the  bar  of  the  atatute  of  Itmitatlona 
and  set  a  new  date  for  the  statute  to  begin 
running.  There  is  a  great  diversity  of  opin- 
ion among;  the  courts  as  to  the  nature  of  » 
writing  which  is  sufficient  to  take  a  given 
case  out  of  the  operation  of  the  statute. 
We  shall  therefore  confine  our  consideration 
of  the  matter  as  closely  as  possible  to  the 
speciflc  terms  of  our  statute. 

Section  4078  of  the  Revised  Codes  of  this 
state  provides  as  follows;  "No  acknowledg- 
ment or  promise  is  sutlicient  evidence  of  i, 
new  or  continuing  contract,  by  which  to 
take  the  case  out  of  the  operation  of  this 
title,  unless  the  same  is  contained  in  Bome 
writing,  signed  by  the  party  to  be  charge 

Some    difference    of    opinion    has    existed 


be  overwhelming  if  the  estate  were  to  be 
jeoparded  by  the  mistakes  of  one  who  is 
bound  to  parley,  and  has  not  only  every- 
thing to  learn,  but  to  learn  it  from  those 
VL'liose  interest  it  is  to  mislead  him.  .  ■  . 
To  be  consistent  wo  must  either  return  to 
the  doctrine  of  revival  without  qualifica- 
tion, or  maintain  tiiat  an  action  on  his  own 
promise  liett  not  afcainst  an  executor  or  ad- 
ministrator in  his  oflicial  character."  And 
in  Re  Kittera.  17  Pa.  416,  the  court  limit- 
ed the  rule  that  a  personal  representative 
may  waive  the  statute  of  limitations  by 
holding  that  such  rule  applies  only  where 
tlie  personal  representative  is  intrusted  witli 
the  management  of  the  estate,  and  that  "it 
Uae  no  place  in  a  proceeding  before  the  or- 
plians'  court,  where  the  parties  t>eDeficiaIly 
entitled  to  the  fund  are  recognized  as  hav- 
ing a  standing  in  court,  and  must,  as  a  con- 
sequence of  that  condition,  be  permitted  to 
protect  their  respective  interests  in  their 
own  way,"  This  holding  was  in  effect  ap- 
proved in  Re  Claghom,  181  Pa.  600,  59  Am. 
St.  Rep.  680,  .17  Atl.  91S,  wherein  it  was 
■aid:     "That  the  personal  representative  is 

created  hv  the  decedent;  that  if  by  a  new 
promise  he  revive  a  debt  already  barred, 
or  prolongs  the  life  of  one  not  yet  barred, 
the  contract  is  hi^  own,  and  he  is  personally 
answerable.  And.  although  he  is  not  bound 
to  plead  the  statute  where  he  believes  the 
debt  unpaid,  yet  in  the  distribution  of  a 
fund  creditors  whose  interests  arc  affected 
can  plead  it.  Where,  however,  a  suit  is 
brought  against  him  in  his  representative 
capacity  on  a  debt  barred  by  the  statute, 
and  he  waives  his  right  to  plead  it,  the 
}uda:ment  is  dp  bnnii  lealaloria,  and  can- 
not be  questioned  theresftcr  on  distribution 
of  the  estate."  And  see  Wood  v.  Irwin,  as 
set  out  supra  this  subdivision.  To  sum- 
nuirize  the  decisions  in  the  various  Pennsvl- 
vania  cases:  It  seems  that  the  rule  is  that 
a  personal  representative  when  sued  upon 
a  claim  against  the  estate  may,  in  his  dis- 
cretion, waive  the  defense  of  the  statute  of 
limitations,  in  which  case,  in  the  absence  of 
fraud,  the  judgment  would  be  binding:  and 
that  he  mav  pav  a  barred  claim  and  be  al- 
L.R.A.inii>B. 


lowed  therefor,  provided  the  distributees 
(not  including  minorx — Hemphill  v.  Pry, 
1S3  Pa.  sen,  38  Atl.  1020),  having  notice, 
raise  no  objection;  but  that  an  acknowledg- 
ment or  new  promise  made  by  the  personal 
representative  is  not  binding  upon  him  as 
such,  or  upon  the  legatees,  devisees,  or  cred- 
itors whose  distributive  shares  would  be  di- 
minished by  enforcement  thereof;  and  that 
in  case  of  claims  for  allowances  for  sums 
paid  upon  debts  so  acknowledged  by  the 
representative,  no  credit  would  be  given,  aa 
the  interested  parties  may  set  up  the  stat- 
ute; the  only  effect,  if  any,  of  the  acknowl- 
edgment, being  to  render  the  representative 
personally  liable. 

And  in  England  it  has  been  held  that  an 
executor  cannot  exercise  any  discretion  an 
to  the  pleading  of  the  statute  of  limitationa 
in  bar  of  claims  as  to  which  it  has  fully  run, 
after  an  administration  decree,  but  that  in 
such  case  he  must  plead  the  statute.  Phil- 
lips V.  Real,  32  Beav.  26. 

In  the  North  Carolina  cases  of  Gates  \. 
Lilly,  84  X.  C.  643.  Fleraming  v.  Flemraing, 
B5  X.  C.  IE",  statements  to  the  effect  that  a 
personal  representative  cannot  waive  the 
statute  of  limitations  so  as  to  bind  the  es- 
tate seem  to  be  in  conflict  with  both  the 
earlier  and  later  North  Csrolina  decisions 
cited  supra  this  subdivision.  This  is  not 
material  at  present,  however,  because  it  is 
now  left  by  statute  to  the  discretion  of  tbe 
personal  representative  whether  or  not  to 
plead  the  statute  of  limitations  against  ft 
barred  claim  against  the  estate.  See  infra, 
IJ.  a.  2(b). 


(b)   Rule  denffing  rifiht  to  tmlvp. 

The  direct  converse  of  the  broad  rule  laid 
down  in  the  precedinj^  subdivision  has  been 
adopted  by  several  jurisdictions,  it  being 
held,  without  drawing  any  distinction  as  to 
when  the  bar  became  complete,  that  the 
statute  of  limitations  cannot  be  waived  as 
to  debts  of  the  estate  which  are  fully  barred 
thereby.  And  in  some,  but  not  many,  in- 
stances, the  courts  have  gone  so  far  as  to 
hold  that  a  personal  representative  cannot 
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among  the  courts  aa  to  whetlier  a  statute ' 
like  the  foregoing  requires  the  acknowledg- 
ment of  the  debt  to  be  coupled  with  a  prom- 
ise to  pay  the  same,  Some  courts  have  held 
that  "the  acknowledgment  which  is  now  re- 
quisite as  evidence  of  a  new  or  continuing 
contract  must  not  onlj  be  in  writing, 
.  .  .  but  it  must  be  an  unconditional 
promiee  to  pay  the  deht."  George  W.  Helm 
Co.  V.  Griffin,  112  N.  C.  356,  18  S.  E.  1023; 
Warren  v.  Cleveland,  111  Tenn.  17*.  102 
Am.  St.  Rep.  74B,  70  S.  \V.  910.  Other 
courts  have  taken  the  position  ihat  it  is  not 
necesBary  that  the  acknowledgment  be  cou- 
pled with  a  promise  to  pay,  but  tbat  it  is 
sufficient  it  the  party  to  Ije  charged  un- 
qualifiedly admits  a  present  and  subsisting 
liability   to  pay   the  debt.     Elder   v.   Uyer, 

even  toll  the  statute  of  limitations  as  to 
clainiB  not  fully  barred. 

Thus  the  following  cases  deny  in  general 
terms  the  right  of  a  personal  representative 
to  waive,  and,  as  noted,  to  toll  the  statute 
of  limitations:  Thompson  v.  Peter,  12 
Wheat.  1265,  6  L.  ed.  730  (the  language 
used  seemingly  indicates  that  the  court 
was  of  the  opinion  that  this  was  the 
rule,  but  there  is  some  doubt  as  to 
whether  the  personal  representative  made 
an  acknowledgment  suMcient  in  itself  to 
have  waived  the  bar  of  the  statute 
under  any  rule,  and  other  courts  have 
often  doubted  wliether  the  decision  fully 
supports  tlie  above  rule,  for  which  it 
is  [generally  cited);  Wilkings  v.  Murphey, 
Brunner,  Cot.  Cas.  21,  Fed  Cas.  No.  17,C63 
(debt  barred  during  lifetime  of  debtor); 
Peck  V.  Botaford,  7  Conn.  172,  18  Am.  Dec. 
112;  Ensign  v.  Battereon,  GS  Conn.  2tlS,  36 
Atl.  51 ;  House  T.  Peacock,  84  Conn.  54.  78 
Atl.  723;  Hanson  v.  Towie,  19  Kan.  273; 
Clawson  v.  McCune,  20  Kan.  337;  McGee  v. 
McDonald.  66  Mich.  628.  33  N.  W.  737 
(claim  fully  barred)  ;  MeHugh  t.  Dowd,  86 
Mich,  412,  4B  N.  W.  218,  citing  the  neitt 
preceding  case  as  holding  that  ''an  admin- 
istrator cannot  waive  the  statute  of  limita- 
tions, and  thus  charge  the  estate  for  a  ciaim 
which  the  law  presumes  to  have  been  paid;" 
Draper  v.  Brown,  153  Mich.  120,  117  N.  W. 
213,  holding  that  the  policy  of  the  law  in 
Michigan  as  declared  by  the  statutes  and  by 
the  supreme  court  is  to  refuse  allowance  of 
demands  barred  by  statute,  and  to  confine 
the  administrator  to  the  payment  of  de- 
mands duly  allowed:  Henderson  v.  Ilsley, 
11  Smedes  £  M.  9,  49  Am.  Dec.  41,  holding 
that  a  personal  representative  cannot  revive 
a  debt  harred  by  the  statute  of  limitations 
during  the  debtor's  lifetime,  and  that  the 
rule  is  probably  the  same  as  to  a  claim  as 
to  which  the  bar  was  not  complete,  or  where 
the  statute  had  not  commenced  to  run,  at 
the  death  of  the  debtor— see  case  as  quoted 
infra  this  subdivision;  Sanders  v.  Robert- 
son, 23  Miss.  389;  Bingaman  v.  Robertson, 
25  Miss.  501  (debt  fully  barred;  court  also 
said  that  the  law  had  not  been  established 
in  Mississippi  as  to  claims  not  fully  barred 
I-.R.A.1915B.  e 


26  Kan.  804,  40  Am.  Rep.  320;  Clark  y. 
King,  54  Kan.  222,  38  Pac.  281 ;  Cleland  T. 
Hostetter,  13  N.  M.  43,  79  Pac.  801,  and 
cases  cited;  Chidsey  v.  Powell,  91  Mo.  628, 
60  Am.  Rep.  267,  4  S.  W.  446,  There  are 
still  other  cases  which,  while  in  legal  effect 
they  seem  to  us  to  be  in  accord  with  the 
line  of  authorities  last  cited,  yet  attempt 
to  hold  to  a  somewhat  middle  ground  be- 
tween these  two  extremes.  They  hold  that 
"to  take  a  debt  out  of  the  statute  of  limi- 
tations by  reason  of  an  acknowledgment  or 
new  promise,  it  is  necessary  that  there 
should  be  an  unqualified  acknowledgment, 
not  only  that  the  debt  was  just  originally, 
but  that  it  continues  due  at  the  time  of  the 
acknowledgment,  so  that  a  promise  to  pay 
can    fairly   be    implied;    either   an    express 

at  the  time  of  the  promise)  ;  Waul  v.  Kirk- 
man,  25  Miss.  809  (full  rule  as  laid  down 
in  Henderson  v.  Haley,  supra,  approved); 
Trotter  V.  Trotter,  40  Miss.  704  (claim 
fully  barred):  Huntington  v.  Bobbitt,  46 
Miss.  628,  holding  that  an  administrator 
has  no  authority  to  prevent  the  bar  of  the 
statute  of  limitations  from  attaching  to  a 
debt  i^  his  intestate  not  barred  at  the  deatli 
of  the  testator — see  case  as  quoted  infra 
this  paragraph;  (in  connection  with  the 
above  Mississippi  cases  see  Byrd  v.  Wells, 
40  Miss.  711,  wherein  it  was  held  that  ex- 
ecutors and  administrators  will  be  allowed 
credit  for  money  paid  on  debts  of  the  estate 
which  were  barred  at  the  time  of  payment 
but  not  at  the  time  of  the  appointment  of 
the  personal  representative.  The  reasoning 
in  this  case,  however,  was  expressly  criti- 
cized in  the  later  case  of  Huntington  v.  Bob- 
bitt, which  is  set  out  supra  and  quoted  infra 
tliis  paragraph)  ;  Moore  v.  Hardison,  10  Tex. 
467  (debt  fully  harred)  ;  Moore  v.  Hille- 
brant,  14  Tex.  312,  65  Am.  Dec.  118  (debt 
fully  barred!  ;  Howard  v.  Johnson,  69  Tex. 
655,  7  S.  W.  522  (obiter  as  to  fully  barred 
debts);    Park   v.   Prendergast,    '    "^ 


App.    588,    23 


W. 


this    I 


iiy 


that  it  does 
follow  that  because  an  executor 
not  revive  a  debt  already  barred  he 
may  not  suspend  the  operation  of  the 
statute  before  the  liar  is  complete,  es- 
peciallv  where  the  executor  is  the  sole 
legatee')  ;  Daniel  v.  Harvin,  10  Tex.  Civ, 
App.  439,  31  S.  W.  421,  holding  that  an  in- 
dependent executrix  may,  by  an  acknowledg- 
ment, suspend  the  statute  of  limitations  as 
to  a  debt  not  fully  barred;  Vinson  v.  Whit- 
field, —  Tex.  Civ.  App.  — ,  133  S.  W,  1095, 
holding  that,  as  it  is  the  duty  of  the  execu- 
tor to  plead  the  statute  of  limitations  as  to 
debts  fully  barred,  he  cannot  waive  the  stat- 
ute by  an  acknowledgment;  Jackson  v. 
Stone,  —  Tex.  Civ.  App.  — ,  155  S.  W.  860 

(claims  barred);  Clayton  t.  Dinwoodey,  .13 
UUh,  251,  03  Pac.   723,   14  Ann.  Caa.  »2« 

(dictum  as  to  barred  claims);  Bishop  v. 
Harrison,  2  Leigh,  532,  holding  that  a  per- 
sonal representative  may  toll  toe  statute  as 
to  claims  not  yet  barred;  Tunstall  v.  Pol- 
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promise  to  pay  the  debt  or  a  conditional ' 
promise  the  condition  of  which  has  beeo 
pprformed."  Weston  v.  Hodgkina,  I3S 
Mass.  320;  Kelly  v.  Strouse,  118  Ga.  872, 
43  S.  £.  280;  Re^  v.  Interstate  Oil  Co. 
'  41  Colo.  4S3,  92  Pae.  911;  Rumsey  v.  Settle, 
120  Mich.  372,  70  N.  W.  579;  25  Cyc.  1323. 
Our  statute  is  identical  with  g  360  of  the 
Code  of  Civil  Procedure  of  California,  and 
the  supreme  court  of  that  state  in  Southern 
P.  Co.  v.  ProsBer,  122  Cal.  413.  62  Pac.  836, 
35  Pac.  145,  has  indicated  the  view  that  this 
statute  only  requires  an  "acknowledgment" 
whore  the  acknowledgment  was  made  prior 
to  the  running  of  the  statute  and  while  the 
deht  was  yet  a  subsisting  "continuing  con- 
tract." There  a  distinction  was  made  be- 
tween the  acknowledgment  of  an  indebted- 


ness made  before  it  was  barred  by  the 
statute  and  the  acknowledgment  and  prom- 
ise to  pay  an  indebtedness  already  barred. 
The  court  in  that  ease  quotes  with  approval 
from  McCormick  v.  Brown,  36  Cal.  180,  95 
Am,  Dec.  170,  as  follows:  "There  are  two 
ultimate  facts  that  may  be  proved  in  the 
mode  prescribed, — a  continuing  contract  and 
a  new  contract.  The  acknowledgment  or 
promise  made  while  the  contract  is  a  sub- 
sisting liability  establishes  a  continuing 
contract;  and,  when  madu  after  the  bar  of 
the  statute,  a  new  contract  is  created." 

Chief  Justice  Beatty,  commenting  on  the 
McCormick  Case,  said :  "On  principle  thi» 
distLnction  must  exist.  When  a  debtor 
makes  a  new  promise  before  an  action  is 
'  barred  upon  the  original  contract,  he  does 


lard,  11  Leigh,  1  (barred  deht)  ;  Braxton  v. 
Harrison,  11  Gratt.  30,  holding  that  a  per- 
sonal representative  may  toll  the  statute  as 
to  a  debt  not  barred ;  Seig  v.  Acord,  21  Oratt. 
365,  8  Am.  Bep,  60S  (strong  dictum  to  the 
effect  that  the  personal  representative  can- 
not revive  a  debt  barred  in  the  lifetime  ol 
the  debtor);  Smith  v.  Pattie,  81  Va.  054 
(debt  barred  in  debtor's  lifetime!  ;  Switzer 
V.  NofTsinger,  82  Va.  518  {dicta  as  to  both 
barred  and  unbarred  claims)  ;  Bell  v.  Wood, 
114  Va.  677,  27  8.  E.  504,  holding  that  a  per- 
sonal representative  may  toil  the  statute  as 
to  debts  not  barred;  Woodyard  v.  Polsley, 
14  W.  Va.  211  (barred  debt);  Van  Winkle 
V.  Blackford.  33  W.  Va.  573,  11  S.  E.  20, 
holding  that  a  personal  repn 
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barred  debts,  and  that  he  cannot 
statute  as  to  debts  not  yet  barred,  by  a  ver- 
bal promise;  Stiles  v.  Laurel  Fork  Oil  t 
Coal  Co.  47  W.  Va.  838,  35  S.  E.  980  (barred 
debt)  ;  Findley  v.  Cunningham,  53  W.  Va. 
1,  44  S.  E.  472,  holding  that  a  personal 
representative  not  only  cannot  revive  a 
barred  debt,  but  that  he  cannot  toll  the  stat- 
ute as  to  a  debt  not  yet  barred  by  it — see 
case  as  set  out  infra,  II.  a.  2  (a)  ;  Re  Bed- 
son,  le  Manitoba  L.  Bep.  1161  (barred  debt).  ' 
In  Henderson  v.  Ilxley,  11  Smedea.  4  M.  9, 
49  Am.  Dec.  41  (set  out  supral .  the  supreme 
court  of  Mississippi  discussed  that  phase 
of  the  rule  which  denies  to  a  personal 
representative  the  power  to  waive  the 
statute  of  limitations  as  to  debts  fully 
barred,  as  follows:  ''An  executor  or 
administrator  can  only  discharge  exist- 
ing legal  obligations  against  the  estate. 
Tie  is  the  trustee  or  agent  appointed  by  law, 
for  the  benefit  and  protection  of  creditors 
and  distributees,  who  stand  upon  their 
strict  legal  rights,  wliieli  cannot  be  preju- 
diced by  the  voluntary  and  unauthorized 
acts  of  the  administrator.  His  duty  is  pre- 
scribed by  law,  and  that  is  the  limit  of  his 
power.  The  law  determines  the  extent  of 
the  estate's  liability,  and  he  cannot  enlarge 
it.  He  can  make  no  contract,  except  such 
as  may  be  necessary  in  the  course  of  his  ad- 
ministration. If  he  can  make  no  new  con- 
tract, how  is  he  to  make  an  admission 
L.R.A.]in5B. 


which  shall  operate  to  revive  an  obligation 
which  is  extinct?  To  admit  that  he  has 
such  power  would  be  to  place  the  estate 
entirely  at  his  arbitrary  discretion.  Old 
debts  might  be  revived  without  limit,  and 
the  whole  estate  swept  away  in  their  liqui- 
dation. It  is  no  answer  to  say  that  the  de- 
ceaBed  might  have  done  th'is.  The  law 
makes  the  administrator  the  agent  to  do 
what  the  deceased  was  bound  to  do  in  refer- 
ence to  his  debts;  but  it  does  not  clothe  him 
with  the  discretion  which  the  deceased  had 
a  right  to  exercise.    ... 

"In  regard  to  claims  barred  at  the  time 
of  the  death  of  the  original  debtor,  we  can 
have  no  hesitancy  in  holding,  lK>th  on  rea- 
son and  authority,  that  they  are  not  revived 
by  the  subsetiuent  promise  of  the  executor 
or  administrator,  assuming  that  nothing 
move  than  ordinary  powers  are  conferred 
by  the  will,  in  the  case  of  an  executor." 
And  in  the  later  case  of  Huntington  v. 
Bobbitt,  46  Miss.  52S  (set  out  supra),  the 
same  court,  after  referring  to  that  phase 
of  the  rule  treated  in  the  foregoing 
quotation,  discussed  the  application  of 
its  doctrine  to  debts  not  fully  barred 
as  follows:  "The  only  question  pre- 
sented by  this  ease  for  solution  is.  Does 
the  same  doctrine  apply  where  the  bar  is 
not  complete  at  tlie  death  of  the  intestate? 
The  distinction  between  these  cases  cannot 
be  made  without  putting  a  new  clog  on  a 
statute,  the  utility  of  which  has  been  great- 
ly lessened  and  litigation  increaeed  by  en- 
grafting on  it,  by  construction,  an  exception 
which  is  at  war  with  its  letter  and  spirit. 
The  safest  rule  seems  to  be  to  hold  that  no 
promise  by  an  administrator  shall  take  a 
case  out  of  tlie  statute  of  limitations.  This 
principle  commends  itself  to  our  adoption 
j  by  its  certainty  and  uniformity,  and  as  best 
calculated  to  promote  the  ends  of  justice 
:  in  the  administration  of  estates  of  decedents. 
An  administrator  can  only  discharge  exist- 
ing legal  obligations  against  the  estate. 
He  is  the  trustee  or  agent  appointed  by  law. 
for  the  benefit  and  protection  of  the  in< 
terests  of  the  creditors  and  distributees, 
who  stand  upon  their  strict  legal  rights. 
which  cannot  be  permitted  to  be  prejudiced 
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not  make  blniBelf  liable  &  »eeond  time  for 
the  same  debt,  and  the  old  promise  is  not 
merged  in  the  new;  he  merely  continues  his 
original  liability  for  a  longer  term.  Id 
other  words,  he  merely  waives  so  much  of 
the  period  of  limitations  as  has  run  in  hia 
favor.  But  when  his  legal  obligation  is.  at 
an  end  by  reason  of  the  lapse  of  tlie  full 
period  of  limitation  or  of  a  discharge  io 
bankrtiptc^y,  a  new  promise  oreatos  a  new 
obligation    and    is   itself    the   basis    of    the 

tton  reeoncilo^  all  seeming  conHiet  in  the 
decisions  of  this  court,  and  demonstrates 
the  essential  difference  between  this  Case 
and  the  ease  of  Wells  v.  Ilarter,  5G  Cal. 
342,  in  which  it  appears  that  the  action  on 


the  principal  obligation  bad  been  barred  b6- 
fore  the  new  promise  was  made." 

Now,  it  aeems  to  us  that  the  authorities 
may  be  reconciled  on  the  subject  of  a  prom- 
ise to  pay  when  it  is  remembered  that  the 
acknowledgment  of  an  existing  indebtedness, 
in  the  absence  of  a  speciflc  refusal  to  ever 
pay  the  debt,  necessarily  carries  with  it  the 
implied  promise  to  pay  it  at  some  time  in 
the  futnre.  This,  it  eeems  to  us.  is  just  as 
true  in  a  case  of  this  kind  as  it  is  where 
A  purchaseB  goods  from  B  without  saying 
anything  about  ever  paying  for  the  goods. 
The  presumption  is  that  A  is  an  honest 
man,  and  that  when  he  secures  the  goods 
he  mcana  to  pay  for  tliem,  and  the  law 
raises  an  implied  promise;  so  when  A  says 
to  B  "I  owe  the  mortgage  you  hold  against 


by  the  voluntary  and  unauthorized  acta  of 
tlie  administrator.  His  duty  is  prescribed 
by  law,  and  that  is  the  limit  of  his  power. 
The  law  determines  the  extent  of  the  estate's 
liability,  and  he  cannot  enlarge  it.  lie  can 
make  no  contract  except  such  as  may  be 
necessary  in  the  course  of  his  administra- 
tion. If  he  can  make  no  new  contract,  how 
can  he  make  a  promise  which  shatl  operate 
to  prevent  the  bar  of  the  statute  of  limita. 
tions  from  attaching  to  a  claim  against  the 
estate?  To  admit  that  be  has  such  power 
would  be  to  place  the  estate  entirely  at  his 
arbitrary  discretion." 

And  it  has  been  held  that  the  fact  that 
the  executor  was  the  sole  heir  does  not  alter 
the  rule  that  a  personal  representative  can- 
not waive  the  statute  of  limitations  as  to 
barred  debts  of  the  testator.  House  v.  Pea- 
cock, 84  Conn.  54,  TS^tl.  723;  Smith  v.  Pat- 


—  Tex.  Civ.  App.  — ,  25  S.  W.  822,  where, 
in  holding  that  an  executri.-c  who  was  the 
sole   devisee   and    legatee   eould    waive   the 

statute  as  to  a  fully  barred  debt,  the  court 
said:  "Defendant  [testatrix]  occupied  no 
trust  relation  to  another  in  renpect  to  the 
property.  She  owned  it  herself;  to  the  ex. 
tent  thereof  had  become  liable  for  all  sub- 
sisting debts  of  her  testator.  This  debt 
could  have  been  recovered  of  her  but  for  the 
Htatute.  The  same  moral  obligation  that 
rested  on  her  testator  to  pay  the  barred  debt 
rested  on  her  under  these  circumstances; 
and  we  hold  that  an  acknowledgment  aulfi- 
eient  to  take  the  debt  out  of  the  statute,  if 
made  by  the  testator,  would  liave  the  same 
effect  if  made  by  her."  And  that  an  execu- 
tor who  is  tbe  sole  legati>e  may  toll  the  stat- 
ute of  limitations  by  an  acknowledgment 
made  before  tbe  bar  became  complete,  see 
Park  v.  Prendergaat,  4  Tex.  Civ.  App.  666, 
23  S.  W.  i)3S. 

But  in  Texas  it  has  been  held  that,  while 
it  is  the  general  duty  of  a  personal  represen- 
tative to  plead  the  statute  of  limitations, 
the  rule  is  by  no  means  inflexible,  and  that 
the  courts  should  not  allow  an  administra- 
tor to  make  such  a  defense  where  its  mani- 
fest operation  would  be  to  cut  off  the  rights 
L.HJ1.1B15B. 


of  the  estate  against  third  parties.    King  v. 
Casaidy,  36  Tex.  531. 

for   statutes    under    which    it   has    been 
held  that  a  personal  representative  cannot 

'   '    '     of  limitationa,  aee  infra, 


n.  a 
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-And  for  statutes  Under  which  it  has  been 
held  that  a  personal  representative  cannot 
start  the  statute  of  limitations  running 
anew,  even  before  the  debt  is  barred,  see 
Kindlev  v.  Cunningham,  53  W.  Va.  1,  44  S. 
E.  472'  as  set  out  infra,  II.  a,  2  (a)  ;  and 
Dkrn  v.  OLaEN. 

And  for  other  jurisdictions  which  deny 
to  the  personal  represcDtativc  the  right  to 
waive  the  statute  of  limitations  where  the 
debt  is  fully  barred,  but  in  which  a  point 
has  been  made  as  to  when  the  bar  lw«ame 
complete,  see  infra,  aubdivisions  II.  a,  1  (c) 
and  (d). 

(!•)  Rule  reatrtcUng  denial  of  right  to 
irolL-r  to  debt»  barred  at  death  of 
debtor. 

A  third  rule  which  is  a  limitation  of  that 
treated  in  the  second  preceding  subdivision 
1 11.  a,  1(a)),  and  an  adoption  of  a  part  of 
that  laid  down  by  some  of  the  cases  in  the 
next  preceding  subdivision  (II.  a,  1(b)), 
results  from  the  various  decisions  rendered 
in  a  few  of  the  states. 

This  rule  is  that  an  executor  or  adminis- 
trator cannot  waive  the  statute  of  limita- 
tiona aa  to  a  debt  completely  barred  dur- 
ing  the  life  of  the  debtor,  but  that  he  may 
waive  tlie  atatute  where  the  statutory  bar  of 
the  claim  was  not  complete  at  such 
time;  and  of  course  tlie  latter  part  of 
the  role  carries  with  it  the  right  to  toll 
tbe  statute  where  the  bar  is  not  complete. 
The  juriadictions  in  which  the  followin;; 
cases  arose  seemingly  adhere  to  this  rule: 
Patterson  v.  Cobb,  4  Fla.  481  (debt  barred 
during  the  lifetime  of  tbe  debtor)  ;  (Sander- 
son V.  Sanderson,  IT  Kla.  S20  (debt  not 
barred  during  the  lifetime  of  the  debtor,  but 

phases  of  the  rule)  ;  Deans  v.  Wilcoxon,  25 
Fla.  980,  T  So.  103  (debt  not  barred  at 
time    of    waiver);    Griffin    v.    Inferior    Ct. 
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mc."  tlie  presumption  is  that  lie  is  an  hon< 
eat  man,  and  meane  at  some  time  in  the 
future  to  pay  the  mortgage.  Tlie  law, 
therefore,  raises  an  implied  promise  to  paj. 
It  follows,  tlu-refore,  from  this  line  of  rea- 
aoning  that  a  clear  and  definite  acknowt- 
edgment  of  the  e\iBtence  of  the  contraet 
and  liabilitj,  ithetljer  coupled  with  a  di- 
rect promise  to  pay  or  not,  carries  with  it 
an  implied  promise  to  pay,  and  this  in  a 
large  measure  reconciles  the  eases  which 
hold  that  there  must  be  a  promise  to  pay 
with  those  wliicli  bold  that  it  ia  snilicient 
to  have  an  unqualified  acknowledgment  of 
the  existing  liability.  It  baa  been  said  by 
some  of  the  courts,  however,  and  particular- 
ly bj  Justice  Brewer  in  Elder  v.  Dyer,  26 
Kan.   604,   20   Am.   Bep.   320,   that   the   ac-  ' 


knowledgment  is  sufficient  if  It  be  unquali- 
fied and  certain,  even  though  it  be  coupled 
with  the  express  declaration  that  the  party 
will  never  pay  the  debt.  Now,  it  is  DOt 
necessary  to  go  to  that  extent  to  meet  the 
facts  of  this  case,  and  we  therefore  ape- 
cifically  withhold  any  expression  of  opinion 
as  to  the  law  under  a  state  of  facts  where 
the  debtor  might  acknowledge  the  debt  and 
yet  specifically  refuse  to  pay  it.  We  arc 
satisfied,  however,  to  hold  that  a  definit.! 
acknowledgment  of  the  debt,  attiiough  noth- 
ing is  said  whatever  alxiitt  ever  paying  the 

■,  is  clearly  sufficient  under  our  stat- 
ute, where  it  is  not  coupled  with  any  re- 
fusal to  pay  or  declaration  that  the  party 

not  pay  or  never  intends  to  pay.  It 
should  be  remembered  that  under  the  stat- 


Justiees.  17  Ga.  96  (debt  not  barred  be- 
fore acknowledgment,  but  the  language  used 
bT  the  court  implies  the  full  rule)  ;  Castel- 
taw  V.  Guilmartin,  54  Ga.  269  (debt  not 
barred,  and  the  court  points  out  that  the 
Georgia  statute  [Code  1873,  S  2542]  permits 
waiver  of  the  bar  of  the  statute  of  limita- 
tions wbere  the  bar  was  not  completed  dur- 
ing the  lifetime  of  the  debtor)  ;  DuBignon 
V.  Backer,  «1  Ga.  206;  Smith  v.  Hudbpetb, 
63  Ga.  212:  MeBride  v.  Hunter,  64  Ua. 
41S3:  Marietta  Sav,  Bank  v.  Janes,  66  Ga. 
286  (debt  not  barred  during  lifetime  of  debt- 
or; full  rule  stated);  Jordan  v.  Brown, 
72  Ga.  495  (debt  not  fullv  barred);  Crab- 
tree  V.  Graham,  81  Ga.  200,  6  S.  E.  426 
(holding  that  while  an  administrator  may 
revive  a  debt  against  his  intestate  which  be- 
came barred  after  the  death  of  the  latter,  be 
cannot,  after  the  court  has  declared  a  debt 
barred,  which  holding  has  not  been  reversed 
or  set  aside,  do  anything  which  will  revive 
the  claim  agaiftst  the  estate) )  Ray  v.  Strick- 
land. S9  Ga.  840,  16  S.  E.  00  (debt  not 
barred  during  lifetime  of  decedent)  ;  Walter 
V.  RadclifTe,  2  Deaauss.  Kq.  577  (holding 
that  a  personal  representative  may  toll  the 
statute  bv  an  acknowledgment  and  promise 
made  previous  to  the  note  being  barred)  ; 
Knox  V.  M'Cali,  1  Brev.  531  (holding  that 
there  can  be  no  waiver  where  the  debt  is 
completelv  barred)  ;  Fiaher  T.  Tucker,  1 
M'Cord.  feq.  169  (holding  that  there  can 
be  no  waiver  of  the  bar  of  the  statute  as  to 
a  debt  completelv  barred  before  the  death  of 
the  debtor);  Pe'arcc  v.  Zimmerman,  Harp. 
L.  305  (holding  that  an  executor  may  waive 
the  statute  of  limitations  as  to  a  debt  which 
was  not  barred  at  the  death  of  the  debtor, 
hut  which  was  barred  at  the  time  ot  the  ac- 
knowledgment— see  case  as  quoted  infra  this 
subdivision)  :  Heigue  v.  Dcsportes,  Dud.  L. 
118  (holding  that  a  personal  representative 
mnv  waive  the  statute  of  limitations  as  to 
a  debt  barred  intermediate  the  death  of  the 
debtor  and  the  alleged  waiver — see  case  ad 
quoted  infra  this  aubdivision)  ;  Lomax  v, 
Spierin.  Dud.  L.  365  (holding  that  the  sUt- 
ute  may  be  tolled  as  (o  a  debt  not  completely 
barred)  :  Sumter  v.  Morse,  2  Hill,  Eq.  87 
( holding  that  an  executor,  espeeiaily  where ' 
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he  is  the  sole  distributee  of  the  estate,  can 
waive  the  statute  of  limitations)  ;  Wilson  v. 
Wilson,  McMull.  Eq.  329  (holding  that  a 
debt  barred  at  the  death  of  the  debtor  can- 
not be  ^e^'^ved  by  the  personal  representa- 
tive); Clarke  v.  Jenkins,  3  Rich.  Eq.  318 
(holding  that  the  representative  cannot 
waive  the  statute  as  to  a  debt  barred  before 
the  death  of  the  debtor)  :  Johnson  v.  Bal- 
lard, 11  Rich.  L.  178  (holding  that  the  stat- 
ute mav  be  tolled  as  to  a  debt  not  barred)  ; 
Bolt  V.  Dawkins.  16  R.  C.  198  (lavs  down 
the  rule  treated  infra.  11.  a,  1  (d) — see 
case  as  set  out  in  that  subdivision  and  as 
discussed  infra  this  subdivision)  :  Gibson  v. 
iHjwndea,  28  S.  C.  285,  5  S.  E.  727  (holding 
that  a  personal  representative  cannot  toll 
the  statute  of  limitations  so  as  to  bind  the 
realty  in  the  hands  of  the  heirs  and  dev- 
isees) ;  Milwec  v.  Jav.  47  S,  C.  430,  25  S. 
E.  298  (seemingly  holding  to  the  same  effect 
as  Bolt  V.  Dawkins,  supra — see  case  as  set 
out  infra,  II.  a,  1  (d)  end  as  treated  infm 
tliis  subdivision)  ;  Hunter  v.  Hunter,  63  S. 
C.  78,  00  Am.  St.  Rep.  8B3,  41  S.  E.  33  (hold- 
ing that  an  executor  may  toll  the  statute  of 
limitations,  and  in  some  cases  pay  a  debt 
after  it  is  fully  barred,  provided  it  became 
barred  after  the  death  of  the  testator); 
Divine  V.  Miller.  70  S.  0.  225,  106  Am.  St. 
Rep.  743.  49  8.  E.  479  (holding  that  an  ad- 
ministrator may  toll  the  statute  of  limita- 
tions as  against  the  personalty,  but  not  as 
against  the  realty).  And  see  Haskell  v. 
Manson,  200  Mass.  599,  12B  Am.  St.  Bep. 
462,  86  N.  E.  937.  wherein  it  was  said  by 
'ay  of  argument  that  whila  the  rule  in  that 
commonwealth  is  that  an  executor  or  admin- 
istrator is  not  bound  to  plead  the  statute  of 
limitations,  and  that  while  no  distinction 
had  been  established  between  the  effect  of  a 
payment  and  acknowledgment  by  a  personal 
representative  of  a  debt  which  waa  not  fully 
barred,  and  the  payment  of  a  debt  that  was 
barred  in  the  lifetime  of  the  debtor,  it  was 
"a  significant  fact  that  in  every  eaae  that  we 
have  found  in  Massachusetts  in  which  a  pay- 
ment or  acknowledgment  by  an  executor  or 
administrator  was  held  to  have  extended 
the  time,  the  debt  was  not  barred  in  the  life- 
time of  the  debtor,"    In  Reigne  v.  Desportes, 
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ute  and  the  holding  of  the  court  in  thia 
state  (Chemung  Miu.  Co.  r.  Eanlef,  9 
Idaho,  704,  77  Pae.  226;  Kelly  v.  Leach- 
man,  3  Idaho,  029,  33  Pac.  44;  McCormick 
V.  Brown,  36  Cal.  180,  05  Aro.  Dec.  170; 
Sturgea  v.  Crowninshield,  4  Wheat  122,  4 
L.  ed.  520)  the  running  of  the  statute  of 
limitations  againat  the  cause  t>f  action  does 
not  cancel  the  contract  or  pa;  the  debt. 
It  merely  renders  it  optional  with  the  debt- 
or to  tliereafter  exercise  a,  personal  privi- 
lege given  htm  bj  law  to  plead  the  limita- 
tion and  thereby  cut  off  the  remedy  which 
the  law  affords  the  creditor.  It  is  merely 
a  statute  of  repose;  it  does  not  presume,  as 
has  been  held  ia  some  states,  that  the  debt 
has  been  paid.  Noth withstanding  the  fact 
that  the  bar  of   the  statute   might   appear 


on  the  faee  of  the  complaint,  still  the  same 
facts  would  support  a  valid  judgment  un- 
less the  bar  of  the  statute  is  pleaded.  Our 
statute  (§  4078)  provides  a  metliod  of  waiv- 
ing the  right  to  plead  tlic  bar  of  limitation. 
This  statute  recognizes  two  methods,  one  an 
acknowledgment  and  tlic  other  a  promise. 
It  also  recogni7*s  two  kinds  of  "contract," 
one  a  "new"  contract  and  the  other  a  "con- 
tinuing" contract.  This  statute  would  be 
complete  for  tlie  purposes  of  the  present 
action  by  reading  it  as  follows;  "No  ac- 
knowledgment or  promise  ia  sufficient  evi- 
dence of  a  new  or  continuing  contract  by 
vvliich  to  take  the  case  out  of  the  operation 
of  this  title,  unless  the  same  is  contained 
in  some  writing,"  etc.  A  debt  that  has  not 
yet   been   barred   by   the  statute  of   limita- 


supra,  the  court  said:  "The  general  rule 
is,  if  a  debt  is  not  barred  at  the  death  of  the 
testator  or  Intestate,  the  promise  of  the  ex- 
ecutor or  administrator  to  pay  it  nill  pre- 
vent the  operation  of  the  statute  ol  limita- 
tions. The  reason  of  this  rule  appears  to 
Ik  that  if  the  debt  was  not  barred  at  the 
death  of  the  testator  or  intestate,  the  plain- 
tiff had  a  good  cause  of  action  against  the 
I'.vecutor  or  administrator,  which  would  be 
a  suHicient  consideration  to  aupport  his 
subsequent  promise,  made  after  the  statute 
had  run  out.  If,  however,  the  statute  had 
barred  the  debt  in  his  testator's  or  intes- 
tate's lifetime,  then  the  new  promise  of  the 
executor  or  administrator,  if  made  as  such, 
would  not  be  binding;  but  where  the  debt 
ia  not  barred  at  the  testator's  death,  tbc 
promise  of  the  executor  or  administrator,  to 
be  binding,  must  be  an  express  promise  to 
pay,  or  that  which  is  equivalent  to  it,  and 
will  be  sufficient  to  raise  an  implied  promise. 
If  the  promise  is  conditional,  the  condition 
must  be  shown  to  have  happened." 

And  in  Pearce  v.  Zimmerman,  Harp. 
L.  305  I  set  out  supra) ,  the  South 
Carolina  supreme  court  again  saidt  "And 
I  can  perceive  no  good  reason  for  the 
distinction  between  a  promise  before  and 
one  made  after  the  debt  has  been  barred ; 
providing  the  debt  was  a  subsisting 
one,  and  not  barred  at  the  death  of  the  tes- 
tator. If  it  was  due  at  that  time,  the  ex- 
ecutor is  the  proper  judge  whetlier  it  has 
been  since  paid.  The  lapse  of  time  raises 
no  more  than  a  presumption  of  payment  by 
virtue  of  the  statute,  which  presumption  is 
as  well  rebutted  by  the  promise  made  after 
the  lapse  of  the  four  years  as  if  it  bad  been 
made  before.  In  both  instances  the  object 
is  to  discover  whether  the  presumption 
^'tili  remains,  i.  c,  whether  the  payment  has 
been  made  or  not.  And  the  acknowledgment 
discovers  the  truth  equally  in  both  instances. 
Tlie  mistake  evidently  arises  from  consider- 
ing the  statute  an  absolute  bar  to  the  re- 
covery of  the  debt;  whereas  by  the  settled 
construction  it  merely  raises  a  presumption 
of  payment,  arising  from  the  lapse  of  time, 
which  may  he  rebutted  in  various  ways." 

And  in  Arkansas  it  has  been  held  that  an 
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administrator  cannot  waive  the 
statute  of  limitations  as  to  debts  which  be- 
came barred  during  the  life  of  the  debtor. 
Rogers  v.  Wilson,  13  Ark.  507 ;  Rec- 
tor V,  Conway,  20  Ark.  70.  In  Rogers 
V.  Wilson,  supra,  the  court  said  that 
"the  administrator  is  the  legal  rep- 
resentative of  the  intestate,  and  it  is  cer- 
tainly his  duty  to  see  that  the  statutes 
testing  the  validity  of  claims  presented 
against  an  estate  should  be  complied  with, 
and  to  interpose  every  legal  defense  which 
the  intestate  night  have  interposed.  And 
although  there  are  decisions  which  go  to  the 
extent  that  an  administrator  is  not  bound 
to  plead  the  statute  bar  of  limitations  as 
a  general  rule,  it  is  clearly  their  duty  to  do 
so  where  the  claim  was  barred  by  limita- 
tion before  the  death  of  the  intestate,  or  is 
so  stale  as  to  raise  the  presumption  of  pay- 
ment from  la^se  of  time,  or  whore  the  statu- 
tory prerequisites  to  its  presentation  or 
allowance  have  not  been  complied  with." 
And  that  the  rule  that  it  is  the  duty  of  an 
executor  or  administrator  to  plead  the  stat- 
ute of  limitations  where  the  debt  was  barred 
before  the  death  of  the  debtor  might  be  ex- 
tended in  Arkansas  so  as  to  impose  on  the 
representative  the  duty  of  pleading  the  stat- 
ute where  the  demand  was  barred  at  the 
time  of  presentation,  see  Hector  v.  Conway, 
20  Ark.  TO.  But  in  connection  with  Rogers 
V.  Wilson,  and  Hector  v.  Conwav,  supra,  see 
Conway  v.  Reybum,  22  Ark,  2B0  (wherein 
the  court  discredited  the  earlier  cases,  and 
in  terms  laid  down  the  broad  rule  that  an 
executor  or  administrator  can  waive  the 
statute  by  failing  to  plead  it  against  a 
well-founded  demand,  saying:  "It  is  an  obli- 
gation resting  upon  no  man  to  discharge  an 
honest,  subsisting  debt  by  the  plea  of  limita- 
tion. What  would  be  infamous  to  he  done 
by  a  mat)  wJien  alive  cannot  be  coinmendahle 
or  legally  binding  to  be  done  for  him  by  his 
representative  when  he  is  dead.  .  ' . 
Nothing  is  more  inconsistent  with  what  wo 
know  of  Conway  [tlie  debtor]  as  disclosed 
in  Ills  long  and  various  dealing  with  Rey- 
burn  [the  claimant]  than  to  suppose  that 
he  would  himself  have  pleaded  the  statute 
to  a  just  demand  of  Reyl)urn.     And  what 
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tionH  is  uudoubtrdly  a  "oontiiiuitig"  con- 
tract within  the  meaning  of  this  statute. 
An  aclinowledgmciit  in  writing  of  t!ie  exist- 
ence of  such  a  contract  ia  tlie  acknowledg- 
ment of  a  "continuing  contract"  within  the 
meaning  of  this  statute,  and  Bimply  Rxcs 
a  new  date  from  which  the  statute  of  limi- 
tations begins  to  run.  It  in  no  respect 
changes,  alters,  or  modifies  the  original  con- 
tract; it  is  simply  a  naiver  of  that  por- 
tion of  the  statute  of  limitations  which  n^ay 
have  run  prior  to  tlie  "acknowledgment." 
Now,  aa  suggested  by  Cliief  Justice  Beatty 
in  Southern  P.  Co.  v.  Prosser,  supra,  a  some- 
wliat  difTerent  principle  may  be  involved 
where  the  statute  of  limitations  has  al- 
ready run  against  the  debt  prior  to  the 
acknowledgment  or  promise  to  pay. 

his  executrix  knew  he  would  not  have  done, 
she  was  not  bound  to  do  to  protect  his  es- 
tate");  and  Seott  v.  Pcnn.  6S  Ark.  41)2,  60 
S.  W.  235,  wherein  the  court  said  tliat  "An 
administrator  is  not  bound  to  plead  the 
statute  of  limitaliona  under  ordinary  cir- 
cumstances," but  held  tliat  in  the  present 
case  there  were  "extraordinary  circumstan- 
ces'' in  that  twelve  yeara  had  elapsed  dur 
ing  which  no  effort  bad  been  made  to  collect 
the  alleged  debt,  that  the  evidmioe  (notea) 
of  the  debt  had  been  lost,  and  that  no  at- 
tempt had  been  made  to  get  new  ones. 

But  while  the  general  rule  in  (ieorgia  is 
that  an  e.vecutor  or  administrator  mav 
waive  the  statute  of  limitations  ae  to  debts 
not  fully  barriMl  during  the  lifetime  of  the 
decedent,  where  be  has  Hied  a  hill  to 
shal  assets,  and  has  brought  tlic  creditors 
with  their  claims  before  the  court,  it  has 
been  held  that  lie  cannot  arbitrarily  relieve 
certain  claims  of  the  bar  of  the  statute  and 
plead  it  as  to  others,  hut  must  apply  the 
same  rule  to  all  who  have  equally  meri- 
torious claims.  Jordan  v.  Brown,  72  Ga. 
4P5. 

As  above  Indicated,  there  ia  a  conflict  of 
authority  in  <Sou(li  Carolina  as  to  whether 
or  not  a  personal  representative  may  waive 
the  statute  of  limitations  as  to  an  indebted- 
ness of  the  estate,  wliere  the  bar  became 
complete  after  the  death  of  the  debtor,  but 
previous  to  the  alleged  waiver.  On  one  side 
are  the  cases  of  Pearce  v.  Zimmerman  and 
Reigne  v.  Dcsportes,  both  of  which  are  set 
out  and  quoted  supra  this  subdivision. 
In  the  Pearce  Case  it  was  expressly  stated 
that  there  was  no  good  reason  for  distin- 
guishing betwei'n  a  promise  made  before  and 
one  made  after  the  debt  became  barred. 
provided  the  debt  was  a  subsisting  one,  and 
not  barred  at  the  death  of  the  debtor,  thus 
making  the  status  of  the  debt  at  the  time  of 
the  debtor's  death  the  criterion.  And  in  the 
Reigne  Case  the  court  pointed  out  that  if 
the  debt  was  not  barred  at  the  ri-atii  of  the 
testator  or  intestate  the  creditor  liad  a  good 
cause  of  action  against  the  personal  repre- 
sentative, which  would  be  a  sufficient  con< 
sideration  to  support  his  subsequent  prom- 
190.  made  after  the  statute  had  run  out. 
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Turning,  now,  to  the  facts  of  the  partic- 
ular case  in  hand,  we  find  that  on  October 
26,  1903,  the  defendant  Olsen,  in  writing 
plaintiff,  in  speaking  of  a  prospective  sale 
of  some  of  his  mines,  says:  "Now,  if  I 
can  make  this  deal,  will  try  and  get  enough 
money  down  to  liquidate  the  mortgage  yoH 
hold  against  the  property."  The  debt  at 
this  time  was  not  Ijarred  by  the  atatute,  and 
the  plaintifT  could  then  have  maintained  an 
action.  In  fact,  it  was  nearly  three  years 
thereafter  until  the  cause  of  action  was 
barred.  Tliis  was  a  clear  and  unqualified 
acknowledgment  that  the  plaintiff  held  a 
mortgage  "against  the  property"  owned  by 
Olsen.  The  apparent  condition  contained 
within  this  statement  is  not  a  condition  on 
which  the  debt  was  eventually  to  hare  been 

Some  support  is  alTorded  these  cases  by 
Hunter  v.  Hunter,  set  out  supra  this  sub- 
division. But  directly  opposed  to  the  con- 
clusion reached  in  the  Pearce  and  Reigne 
Cases  is  a  decision  in  Bolt  v.  Dawkins,  16 
S.  C.  IQS  (referred  to  supra  this  subdivi- 
sion and  set  out  infra,  II.  a,  1  (d| ),  wherein 
it  was  held,  seemingly  upon  the  ground 
that  an  executor  or  administrator  cannot 
create  a,  new  debt  against  the  estate  of  the 
decedent,  that  the  representative  cannot 
waive  the  statute  as  to  a  fully  barred  claim. 
and  in  this  case  the  debt  became  barred  af- 
ter the  death  of  the  intestate  but  before  the 
making  of  the  acknowledgment  by  the  ad- 
ministrator. However,  no  reference  is  made 
to  either  Pearce  v.  Zimmerman  or  Reigne  v. 
Desportes,  or  the  arguments  advanced  in 
those  cases.  In  fact,  no  notice  was  taken  of 
the  fact  that  the  debt  was  a  subsisting  and 
enforceable  obligation  long  after  the  death 
of  the  debtor,  the  court  merely  observing 
that  the  bar  became  complete  some  flv-e 
years  after  the  death  of  the  debtor  and 
about  two  years  before  the  making  of  the 
alleged  waiver.  And  lending  support  to  the 
Bolt  Case  is  the  argument  advanced  in  Mil- 
weo  V.  Jay,  47  S.  C.  430,  25  R.  E.  298  (re- 
ferred to  supra  and  set  out  infra,  II.  a,  1 
(d)),  wherein  it  was  said  that,  since  an 
executor  has  no  power  to  create  a  debt 
against  the  estate  of  his  testator,  he  can- 
not bind  that  estate  by  a  new  promise  or 
payment  made  after  the  bar  of  the  statute 
becomes  complete. 

For  statutes  under  which  the  rule  treated 
in  this  subdivision  was  held  to  obtain,  see 
infra,  TI.  a,  2.  (a)  and  (b), 

(d)   Rule  alloiring  toltlng  o'llll- 

In  still  other  jurisdictions,  having  regard 
to  the  decisions  as  a  whole,  the  rule  seems 
to  be  that,  while  an  executor  or  administra- 
tor cannot  waive  the  statute  of  limitations 
as  to  claims  against  the  estate  which  were 
fully  barred  either  before  or  after  the  death 
of  the  decedent,  the  statute  may  be  tolled  as 
to  claims  not  fully  barred  at  the  time  the 
done  which  works  the  toll, 
'ill  be  noted  that  this  rule  differs  from 
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paid,  but  it  was  rather  a  condition  Olaen 
proposed  to  place  upon  the  prospective  sale 
of  bis  property.  He  says:  "If  I  can  make 
tliia  deal,  will  try  and  get  enough  money 
down  to  liquidate  the.  mortgage."  This 
condition  was  one  that  he  pro|iosed  to  make 
upon  the  purchaser  of  the  property^  and  iu 
no  way  negative  the  presumption  that  he 
would  raise  the  money  in  some  other  manner 
in  case  be  failed  with  this  sale.  If  be  suc- 
ceeded in  his  sale,  and  in  imposing  tlie  con- 
dition thus  suggested  upon  the  purchaser, 
he  proposed  to  thereupon  pay  Dern  the 
mortgage  held  against  the  property.  On 
the  otlier  hand,  he  does  not  propose  that  a 
failure  of  this  conditinn  should  be  a  refusal 
to  pay  the  debt,  nor  does  he  pretend  to  say 
or  intimate  that  he   will  not  pay  the  debt 

any  of  those  hereinbefore  treated  in  that 
(1)  it  denies  the  right  of  waiver  of  barre<l 
claims  allowed  bv  the  general  rule  set  out 
supra,  II.  a,  1  (a)  ;  (2)  it  is  more  specitic 
than  that  treated  supra,  II.  a,  1,  (b)  inaa- 
much  as  the  decisions  specifically  reject  the 
qualifleations  of  that  rule  with  respect  to 
waiver  as  affected  by  the  question  of  when 
the  bar  became  complete,  adopted  by  the 
courts  adhering  to  the  rule  set  out  in  II,  a, 
1  (c),  whereas  the  cases  set  out  in  II.  a,  1, 
(b),  do  not  do  so,  and,  moreover,  nniformly 
allows  the  personal  representative  to  toll 
the  statute  where  the  bar  is  not  complete; 
and  {3),  as  is  just  shown,  is  narrower  than 
the  rule  laid  down  in  II.  a,  1.  (c),  in  that 
it  does  not  allow  waiver  of  claims  barred 
intermediate  the  death  of  the  debtor  and 
the  commission  of  the  alleged  waiver. 

This  rule  is  deducible  from  the  folbwinK 
cases:  McCoy  v.  Morrow.  18  III.  SIB,  68 
Am,  Dec.  578,  cited  to  the  same  effect  in 
Langworthy  v.  Baker,  23  111.  484  (barred 
claim)  ;  Marshall  v.  Coleman,  18T  III.  55a. 
68  N.  E.  628;  Bromwcll  v.  Schubert,  411  IlL 
App.  330,  affirmed  in  139  III.  424,  iH  N.  E. 
105T  (barred  claim);  Edwards  v.  Harness, 
87  HI.  App.  471  {aembte  as  to  right  to  toll 
statute):  Ott  V,  Flinspach,  14.t  II).  App, 
61  (part  payment  by  the  executor  held  to 
toll  the  statute):  Holmes  v.  Bartlett,  160 
III.  App,  44.?  (part  payment  and  acknowl- 
edgment held  to  have  kept  debt  alive)  ; 
Egaii's  Succession,  Manning,  Unrep.  (.'as. 
(La.)  390  (action  barred  but  full  rule 
stated  in  headnotes)  ;  Lafon  v.  His  Execu- 
tors, 3  Mart.  X.  S.  707  (action  barred); 
Dejean's  Succession,  8  La.  Ann.  605  (claim 
not  barred) ;  Beatty  v,  Tete,  9  La.  Ann.  131 
(claim  not  barred)  ;  McAlpin's  Succession, 
14  1M.  Ann.  817;  Sevier  v.  Gordon,  21  La. 
Ann.  373  (acknowledgment  held  to  interrupt 
statute  as  to  debt  not  barred,  but  to  be  of 
no  import  as  to  debts  fully  barred) ;  Warren 
V.  Childreas,  23  La.  Ann.  184  (claim  not 
barred)  ;  Flanner  v,  I^compte,  23  La.  Ann. 
193  (claim  barred)  ;  Walker  v.  Cruikshank, 
23  La.  Ann.  262  (claim  not  barred)  ;  Dick- 
son V,  Compton,  24  La.  Ann.  83  (claim 
barred)  :  Miltenberger  v.  Witherow,  24  La. 
Ann.  183  (claim  barred)  ;  Villere  v.  Villere, 
L.R,A.ini3B. 


unless  he  can  make  this  sale  in  tlic  manner 
suggested.  Tliis  is  not  a  conditional  acknowl- 
edgment of  the  debt,  nor  is  it  a  conditional 
promise.  It  is  an  unqualified  acknowledg- 
ment of  the  debt  with  the  suggestion  of  a 
condition  under  which  be  hopcH  to  immedi- 
ately receive  the  money  with  which  to  pay 
the  debt  We  think  this  acknowledgment 
suflicicnt  to  meet  the  requirements  of  the 
statute.  Of  course,  this  would  be  open  to 
the  admission  of  oral  evidence  on  the  part 
of  tlie  defendant  to  show  that  the  mortgage 
hei'e  referred  to  was  not  the  mortgage  sued 
upon.  Evidence  to  this  effect  is  admissible 
under  all  the  authorities.  Kelly  v,  Leacli- 
man,  3  Idaho,  620,  33  Pac.  44, 

The  next  question  presented  in  this  case 
is  the  power  and  authority  of  the  adminis- 

380  (claimed  barred)  ;  Romero's 
•19  La.  Ann.  4113  (claim  not  bar- 
red) ;  Henshaw  v.  Stafford,  30  Iji.  Ann.  8s:i 
(claim  not  barred)  ;  Patrick's  Succession. 
30  La.  Ann.  1071  (claim  not  barredi  : 
Bereiis  v.  Boutte,  31  La.  Aon.  112  (claim 
not  barred)  ;  Maraist  v.  Guilbeau,  31  La. 
Ann.  713  (claim  not  barred)  ;  Romero's 
Succession,  31  La.  Ann.  721  (claim  barred)  : 
Porter  v.  Hornaby,  32  Iji.  Ann.  337  (claim 
not  barred )  :  Cloutier  v.  I.emee,  33  La. 
Ann.  305  (claim  not  barred);  !Slansion'K 
Succession,  34  La,  Ann.  1247  (claim  nol 
barred)  ;  Re  Romero.  38  La.  Ann.  047 
(claim  barred) ;  Morris  v.  Cain,  39  La.  Ann. 
712,  1  So.  797,  2  So.  413  (claim  not  barred)  : 
Willis's  Succession,  lOD  La.  281,  33  So.  314 
(claim  not  barred);  Driscoll's  Succession, 
125  La.  287,  (il  So.  200  (chiim  barred,  hut 
court  stated  the  full  rule) ;  Cape  Girardeau 
County  use  of  Road  &.  Canal  Fund  v.  Harbi- 
son, dg  Mo.  00,  critici/ing  a  dictum  to  the 
contrary  contained  in  Wiggins  v,  Greene, 
9  ilo.  262  (debt  barred);  Vernon  Countv 
use  of  School  Fund  v.  Stewart,  64  Mo.  408. 
27  Am.  Rep.  250  (debt  not  barred)  ;  Bam- 
brick  V,  Bambrick,  157  Mo.  423,  58  S,  W,  8 
(debt  barred)  ;  Zervis  v.  Unnerstal),  29  Mo. 
App.  474  (debt  not  barred)  ;  Re  Hill,  2  Con- 
noly.  25,  7  N,  Y.  Supp.  328  (holding  that 
an  executor  or  administrator  cannot  waive 
the  statute  of  limitations  by  a  payment  up- 
on a  debt  as  to  any  part  thereof  which  is 
barred  at  tlie  time  of  the  payment)  ;  Will- 
son  v.  Willson,  2  Dem.  462  (holding  same 
as  next  preceding  case)  ;  Re  Dunn,  5  Dem. 
124  (see  case  as  quoted  infra  this  para- 
graph) ;  Broome  v.  Van  Hook,  I  Rodf.  444 
(debt  not  barred  at  time  of  the  making  of 
the  new  promise)  ;  Freeman  v.  Freeman,  2 
Redf.  137  (claim,  if  any,  fully  barred)  : 
Burnett  v.  Noble,  5  Redf.  69  (claim  fullv 
barred)  ;  Willcox  v.  Smith,  26  Barb' 
316  ( payments  before  bar  was  complete 
held  to  toll  the  statute)  ;  He«th  v.  Gren- 
ell,  61  Barb.  100  (claim  not  barred 
at  time  of  paj-ment)  ;  Bucklin  v.  Chapin, 
1  Lans,  443  (claim  barred);  Re  Robins, 
7  Misc.  264,  27  N.  V.  Supp.  100ft 
(holding  that  part  payment  of  a  claim 
not  fully  barred  at  the  time  of  the  payment 
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trator  to  waive  tlie  bar  of  the  statute  of 
limiUtiona  as  aga[nst  the  estate  represented 
1>7  him.  This  claim  had  nevi^r  betm  present- 
ed to  the  BdmEiiistrator  by  tlie  plaintifl',  but, 
in  eonlormity  witli  the  provisions  of  g  5470 
of  the  Revised  Codes,  lie  expressly  waived 
all  recourse  against  any  other  property  of 
the  estate  except  that  covered  by  the  mort- 
gage. It  appears  that  prior  to  the  time  of 
the  running  of  the  statute  of  limitations, 
the  debtor,  I.jnch,  clied,  and  Browne  was  ap- 
pointed administrator  of  hia  estate.  Prior 
to  the  running  of  the  statute  Browne  wrote 
to  the  plaintiff,  making  reference  to  this 
mortgage  and  the  debt  secured  thereby.  It 
i»  now  claimed  by  the  plaintiff  that  this 
was  a  waiver  of  the  bar  of  the  statute,  and 
that  the  administrator  has  the  power  and  ' 


authority  to  waive  the  statute  of  litoita.- 
tions  where  the  ciaim  is  not  barred  prior  to 
the  death  of  tlie  debtor. 

Section  5469  of  the  Re\>iaed  Codes  pro- 
vides as  follows:  "No  claim  must  be  al- 
lowed by  the  executor  or  administrator,  or 
by  the  probate  judge,  which  was  barred  by 
the  statute  of  limitations  at  the  time  of  the 
death  of  the  decedent.  U'ben  a  claim  is 
presented  to  the  probate  judge  for  his  al- 
lowance, he  may,  in  his  discretion,  examine 
the  applicant  and  others,  on  oath,  and  hear 
any  other  legal  evidence  touching  the  valid- 
ity of  the  claim." 

Section  5471  of  the  Revised  Codes  pro- 
vides that  "the  time  during  which  there 
shall   be   a   vacancy   in   the   administration 


tolls  the  statute);  He  O'Rourke,  12  Misc. 
24S,  34  X.  Y.  Supp.  45  Idicfa  to  the  elTect 
that  an  executor  or  administrator  cannot 
waive,  as  against  the  heirs  and  devisees,  the 
statute  of  limitations,  and  that  a  payment 
of  a  claim  that  is  outlawed  within  the 
knowledge  of  the  personal  reprcfienta.tive 
cannot  be  said  to  have  been  made  in  good 
faith);  Re  OoHtcrhoudt,  15  Misc.  566,  38 
N.  Y.  Supp.  179  (claim  barred)  :  Bali  v. 
Underhill,  19  .Misc.  215,  44  N.  Y.  Supp.  4ia 
M-lHim  barred)  ;  Re  Bradley,  25  Misc.  201, 
2  Gibbons,  Sur,  Rep.  5DT,  54  X.  Y.  Supp.  355, 
allirmed  on  other  grounds  in  Re  Sai^cnt, 
42  App.  Div.  301,  50  X.  Y.  Supp.  105 
(holding  that  while  an  executor  or  adminis- 
trator cannot  revive  a  claim  barred  by  the 
statute  of  limilationa  he  can  keep  a  claim 
not  fully  Imrred  outside  the  statute  by  mak- 
ing payments  thereon)  ;  Be  Knab,  38  Misc. 
717,  78  S.  Y.  Supp.  292  (court  laid  down 
1>oth  phases  of  tlie  rule!  ;  Re  Van  Voorheca, 
.-.5  Miac.  185,  lOfl  X.  V.  Supp.  354  (claim 
barred)  :  Spieer  v.  Raplee,  4  App.  Div.  471, 
;i8  .V.  Y.  Supp.  BOO  (claim  barred)  ;  Yates 
V.  Wing,  42  App.  Div.  njO,  59  S.  Y.  Supp.  78 
idiclum  as  to  barreil  claim);  llamiin  v. 
.«miUi,  72  Apl>.  Div.  601,  78  N.  Y.  Supp.  258 
(debt  not  barred)  ;  Re  Goss,  B8  App. 
Div.  48B,  no  X.  Y.  Supp.  709  (part  of 
claim  barred);   Mooers  v.  White,  6  Johns. 


knowlcdgment  of  a  harri'd  debt)  ;  Stiles  v. 
Burch,  ."i  Taige,  132  (holding  that  a  per- 
sonal representative  cannot  acknowledge  or 
pay  a  debt  barred  by  the  statute  of  limita- 
tions after  the  decree  of  the  surrogate  order- 
ing distribution,  so  as  to  affect  the  interests 
of  those  citing  him  to  aecotnit)  ;  Rogers  v. 
Rogers,    3    Wend.    503,    20    Am.    Dec.    718 

(debt  barred) ;  Hloodgood  v.  Bruen,  8  N.  Y. 
3fi2  (debt  barred);  McT-aren  v,  McMartin. 
36  X.  Y.  88,  3  Abb.  Pr.  X.  S.  345.  33  How. 
Pr.  440  (see  rase  as  quoted  infra  this  para- 
graph) ;  Gilbert  v.  Comstock,  93  X.  Y.  484 

(holding  that  an  executor  could  toll  the 
statute  of  limitations  as  to  so  much  of  an 
indebtedness  as  was  not  barred  during  the 
lifetime  of  the  deceased,  but  that  she  could 
not  revive  the  fully  barred  part  of  the  in- 
T„R.A.]n]5R. 


debtednesa)  ;  Re  Kendrick,  107  K.  Y.  104, 
13  X.  E.  702  (debt  barred  at  time  of  al- 
leged waiver) ;  Butler  v.  Johnson,  111  X,  V. 
204,  18  X.  K.  643  (debt  barred)  ;  SchuU  V, 
Moretle,  148  X.  V,  137,  40  X.  E.  780,  re- 
versing 81  Hun.  518.  31  N.  V.  Supp.  39 
(debt  barred) ;  Adams  v,  Fassett,  14'j  X.  Y", 
01,  43  N.  E.  408  (debt  barred);  Holly  v. 
Gibbons,  176  X.  Y.  520,  S8  Am.  St.  Rep.  694, 
08  N.  E,  889.  modifled  on  another  point  on 
rehearing  in  177  X.  Y.  401,  69  N.  E.  731 
(debt  not  barred);  (Johnson  v.  Bcardslee, 
15  Johns.  3,  which  seemingly  holds  that  an 
executor  can  revive  a  barred  debt  by  an  ac- 
knowledgment and  an  express  promise  to 
pay — if  it  so  holds  it  is  clearly  not  good  law 
in  Xew  York):  Drouilliard  v.  Wilson,  1 
Ohio  Dec.  Reprint.  .')55  (debt  barred)  ;  Baeit 
V.  Weller.  12  Ohio  Dec.  128  (debt  barredl  ; 
Crouse  v.  Krybarger,  22  Ohio  C.  C,  315.  12 
Ohio  r.  D.  254  (holding  that  the  sUtute 
of  limitations  was  tolled  as  to  a  debt  of  n 
deceased  person  by  a  payment  made  thereon 
by  the  personal  representatiie  before  the 
statutory  period  had  expired)  ;  Bolt  v.  Daw- 
kins,  IS  S.  C.  198  (holding,  apparently  upon 
the  ground  that  a  personal  representative 
cannot  create  a  new  debt  sgninat  the  estate, 
that  he  cannot  waive  the  statute  of  limita- 
tions as  to  a  debt  barred  at  the  time  of  the 
promise  or  acknowdedgment,  but  «'hieh  was 
not  barred  at  the  death  of  the  debtor;  but 
see  contra  Pearce  v.  Zimmerman,  Harp.  I.-. 
305,  and  Reigne  v.  Desportea,  Dud.  L.  118, 
H8  set  out  and  compared  with  Bolt  v.  Daw- 
kins,  supra.  II.  a.  1.  (c) ) ;  Milwee  v.  Jav, 
47  S.  C.  430.  25  S.  E.  29B  (contains  argu- 
ment .supporting  Bolt  v.  Dawkins,  supra). 
This  rule  is  perhaps  nowhere  better  atated 
than  in  Re  Dunn,  5  Dem.  124,  supra,  where- 
in, in  discussing  the  effect  upon  the  run- 
ning of  the  statute  of  limitations  of  pay- 
ments by  an  executor  upon  a  note  by  hla 
testator,  the  court  said:  "1  think  the  ef- 
fect of  these  payments  is  determined  by  the 
answer  to  the  question  whether  at  the  time 
of  making  them  the  note  was  a  subsisting 
obligation  against  the  estate;  for  while  an 
utor  msy,  by  making  payments  on 
SB  which  are  at  that  time  valid,  create 
a   If^itimate   inference    of    an    acknowledg- 
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must  not  be  included  in  on;  limitationB 
lie  rein  prescribed." 

It  id  also  provided  by  |  5490  of  the 
Revised  Codes  that  every  executor  or  ad- 
ministrator luuat  immediately  after  hia  ap- 
pointment give  a  notice  by  publishing  the 
same  in  some  newspaper  in  the  county,  re- 
t[uiring  all  persona  having  claims  against 
the  estate  to  present  the  same,  in  the  man- 
ner prescribed  by  law. 

Section  5461  provides  that  the  time  that 
shall  be  expressed  in  this  notice  must  be 
ten  months  after  its  first  publication,  when 
the  estate  exceeds  in  value  the  sum  of  91,- 
500,  and  tour  months  when  it  dops  nut  ex- 
ceed that  sum. 

Section  5463  provides  that  all  claims  not 

ment  of  the  claim  and  promise  of  payment, 
so  as  to  keep  it  out  of  the  statute,  he 
cannot,  howeier,  by  so  doing  revive  a  de- 
mand which  has  once  e\pired,  or  create  a 
liability  where  at  the  time  of  making  the 
payments  none  existed."  In  Mcl^aren  v.  Mc- 
Sfartiu,  supra,  the  New  York  court  of  ap- 
peals in  this  connection  said;  "Paymr'nt 
by  the  debtor  personally,  or  by  his  direc- 
tion and  authority,  is  evidence  now,  as  here- 
tofore, from  which  an  acknowledgment  of 
the  residue  of  the  debt  may  be  implieil.  It 
does  not,  however,  even  in  that  caae,  con- 
stitute an  express  promise,  nor  amount 
per  se  to  a  renewal;  but  it  is  evidence 
from  whieli  an  intention  to  renew  the  orijji- 
nal  promise  may  be  inferred.  ...  So  in 
the  case  of  a  demand  subsisting  at  the 
death  of  the  intestate,  and  which  the  ad- 
ministrator is  bound  to  pay,  it  .would  be 
legitimate  to  infer  from  a  subsequent  par- 
tial payment  an  acknowledgment  of  his 
continuing  obligation.  But  in  respect  to 
demands  barred  at  the  death  of  the  in- 
testate the  administrator  is  under  no  such 
obligation.  The  immunity  of  the  estate  is 
absolute.  His  position  is  purely  fldilciary. 
It  is  hia  right  and  his  dutv  to  apply  the 
funds  in  his  hands  to  the 'satisfaction  of 
all  legal  demands;  hut  he  has  no  retrospec- 
tive authority  to  contract  debts  in  the  name 
of  the  inteatate,  or  to  revive  those  which 
were  extinguished  bv  law  in  his  lifetime. 
There  is  a  moral  obligation  on  the  debtor  to 

C  demands  which  he  knows  have  never 
satistled;  but  there  is  none  on  his 
executor  or  administrator  to  pay  claims 
which  the  statute  has  barred.  He  is  not 
at  liberty  to  misapply  assets  which  the 
law  awards  to  the  creditors  and  next  of 
kin."  And  m  Holly  v.  Gibbons,  176  N.  Y, 
520,  B8  Am.  St.  Rep.  694,  68  X.  E.  889 
(set  out  supra),  the  court  pointed  out  the 
distinction  between  cases  where  the  debt 
is  barred  and  where  it  is  still  alive,  in  the 
following  language;  "Tlie  appellant  argues 
that  the  executor  could  not,  by  the  acknowl- 
edgment of  the  debt,  prevent  the  statute  of 
limitations  from  running.  He  argues,  in  ef- 
fect, that  the  principle  of  the  rule,  which 
prevents  an  executor  from  reviving  a  debt 
t.R,A.19]5B. 
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presented  within  the  time  prescribed  by  tha 
notice  shall  be  "barred  forever." 

Tlieae  provisions  of  the  statute  indicate 
to  our  minds  that  it  was  the  intention  of 
the  lawmakers  to  prohibit  the  administra- 
tor in  any  manner  extending  the  bar  of  the 
statute  of  limitations,  or  to  interrupt  its 
running  against  the  debt  or  claim  held 
against  the  estate  he  represents.  Tt  is 
claimed,  however,  by  appellant  that  the  in- 
sertion of  the  words,  "which  waa  barrp<l 
by  the  statute  of  limitations  at  the  time  of 
the  death  of  the  decedent,''  expresses  an  In- 
tent on  the  part  of  thp  lawmakers  to  prohib- 
it the  administrator  from  renewing  or  re- 
viving a  debt  already  barred,  but  did  not 
intend  to  prohibit  him  e.vfcnding  the  time 
tliat   the   statute   may   run   against   a   debt 

against  the  estate  of  his  testator  which  is 
barred  by  the  statute,  applies  equally  to  his 
right  to  keep  a  debt  alive.  1  perceive  no 
force  in  such  an  argument ;  nor  am  I 
aware?  of  any  autliority  in  reported  eaaes 
wbiili  would  support  it.  The  demand  of  the 
plnliilin'  was  ui  on  an  obligation  of  the 
testator,  subsisting  at  the  time  of  his  death, 
and  for  which  his  estate  was  concededly 
liable.  It  was  the  right  and  it  was  the 
duty  of  the  executor  to  discharge  the  in- 
debtedness upon  the  obligation,  either  from 
the  personal  estate,  or,  if  that  was  in- 
suOtcient,  by  the  exercise  of  the  power  of 
sale  given  to  him  by  the  will.  There  is  a 
plain  distinction  between  the  right  of  an 
executor  to  revive  an  indebtedness  against 
his  testator's  estate,  which  had  been  ex- 
tinguished by  law,  and  hia  right  to  ac- 
k-nowledge  and  to  keep  in  force  a  subsisting 
obligation,  by  making  payments  from  time 
to  time  upon  the  principal  of  the  debt, 
or  by  way  of  keeping  down  the  interest. 
.  .  .  In  the  one  case  he  in  effect  creates 
an  indchtedness;  while  in  the  other  he  is 
performing  a  moral  obligation,  and  is  exe- 
cuting a  duty  recognized  by  law." 

But  this  rule  has  been  modified  In  New 
York  where  the  personal  representative  la 
the  sole  distributee  of  the  estate,  it  having 
been  held  that  in  snch  case  he  may  waive 
the  statute  of  limitations  by  the  making 
of  a  part  payment  upon  the  only  claim 
against  the  estate,  even  though  such  debt 
was  barred  by  the  statute  at  the  time  of 
snch  payment.  Re  Miles,  33  Misc.  147,  68 
N.  Y.  Supp.  368,  affirmed  in  170  N.  Y  75 
62  N.  E.  1084,  which  reversed  61  App.  EHv. 
562,  71  N.  Y.  Supp.  71,  which  had  reversed 
the  surrogate's  decree  upon  a  jurisdictional 
question. 

For  statutes  which  provide  that  the  bar 
of  a  debt  of  a  decedent  cannot  be  avoided 
after  it  is  complete,  see  Infra,  11.  a,  2,  (a). 

e.  Under  statute, 
(a)   Slatutea  denying  right  to  ttralve. 
In  California  by  express  statutory  provi- 
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which  was  not  barred  at  the  time  of  the 
death  of  tlie  dccedeDt.  Tliia  statute,  Bta,nd- 
ing  alone,  is  subject  to  the  canstnietion 
claimed  for  it  by  appellant,  but  when  read 
in  connection  with  the  other  provisions  of 
the  statute  it  seems  to  us  that  the  phrase, 
"ttt  the  time  of  the  death  of  the  decedent," 
must  have  been  added  to  prevent  any  eoufu- 
sion  arising  on  account  of  the  provisions  of 
g  5471,  whereby  the  time  during  which 
there  is  a  vacancy  in  the  administration  is 
to  be  excluded  and  eliminated  from  the  run- 
ning of  the  statute.  That  time  could  not 
run  prior  to  the  death  of  the  debtor,  hut 
neceaaarily  runs  subsetjiient  to  hia  death,  and 
while  the  obligation  on  its  face  might  ahow 
that  the  statute  had  run  against  the  claim, 
still,  as  a  matter  of  fact,  which  is  subject 


I  to  proof,  there  may  have  been  a  long  period 
of  time  intervening  during  which  there  wa» 
no  administrator  or  executor  to  whom  the 
claim  could  be  presented. 

This  view  of  the  statute  is  reinforced  by 
the  provisions  of  $  4078,  which  we  have 
heretofore  considered  in  this  opinion.  That 
statute  provides  that  au  acknowleiignieiit 
cannot  take  the  case  out  of  the  operation  of 
the  statute  "unless  the  same  is  contained  in 
some  writing  signed  by  the  party  to  be 
charged  thereby."  Now,  "the  party  to  be 
charged"  is  the  debtor,  and  not  his  le^al 
representative.  Hanfimi  v.  Towle,  IB  Kan. 
282.     There  is  no  personal  liability  against 

I  the  administrator  or  executor  for  the  debts 
of  the  decedent.  The  administrator  or 
executor  is  only   liable  in  a  representative 


tioDs  as  to  debts  of  a  decedent.  See 
Mc*;rath  v.  Carroll.  110  Cal.  79,  42  Pac.  4fi(J, 
citing  Code  Civ.  Proc.  g  1499;  Boyce  v. 
Fisk,  no  Cal.  107,  42  Pac.  473,  which  an- 
nounces the  rule  but  makes  no  reference  to 
any  sUtute;  Vrooman  v.  Li  Po  Tai,  113 
Cal,  302,  45  Pac.  470,  which  merely  states 
that  "the  administrator  is  prohibited  from 
allowing  or  paying  any  claim  which  is 
barred;"  Barclav  v.  Blackinton,  127  Cal. 
lan,  69  Pac.  834,  citing  Code  Civ.  Proe. 
S  1*99;  Etchas  v.  Orena,  127  Cal.  588, 
60  Pac.  45,  citing  same  section  of  Code; 
and  Rcay  v.  lleazelton,  128  Cal.  335,  00 
Pac.  977,  which  also  cites  said  %  1499. 

And  by  the  express  proviaiona  of  Mon- 
tana probate  practice  act,  %  156,  an  admin- 
iatrator  or  executor  cannot  allow  a  elaisi 
which  is  barred  bv  the  statute  oC  limita- 
tions. See  Re  Mouillcrat,  14  Mont.  245, 
'M  Pac.  1B5,  holding  that  an  administrator 
could  not  waive  the  statute  of  limitations 
as  to  a  barred  debt  of  his  intestate. 

And  in  Delaware,  %  5  of  the  act  of  1792 
I  2  Del.  Laws,  1031 1  prohibited  an  executor 
or  administrator  from  paying  any  claims 
or  demands  against  the  estate  of  a  deceased 
I  person,  of  any  longer  standing  than  three 
years  next  before  the  death  of  the  decedent. 
L'nder  this  statute  it  was  held  that  an 
executor  or  administrator  could  not  revive 


(Del.)  20fl,  aflinning  1  Harr.  (Del.)  128 
Uailey  v.  Washington,  2  Harr.  (Del.)  204; 
Chambers  v.  Fennemore,  4  Harr.  (Del.) 
^68.  But  on  tlie  other  hand  it  has  been 
held  that  the  statute  did  not  prohibit  a  per- 
aonaf  rcpreaentative  from  keeping  alive  by 
a  promise  or  acknowledifment  a  debt  as  to 
which  the  bar  of  the  statute  waa  not  com- 
plete at  the  death  of  the  debtor.  Parkin 
V.  Bennington,  1  Harr.  (Del.)  209;  Cham- 
liers  V.  Tennemore.  aupra.  But  that  this 
act  remained  in  effect  only  until  1S29,  and 
that  the  contrary  has  since  been  the  law, 
see  Bennington  v.  Parkin,  1  Harr.  (Del.) 
128,  affirmed  in  1  Harr.  (Del.)  209;  Lati- 
mer v.  Peterson,  2  Harr.  (Del.)  366;  and 
Chambers  v.  Fcnnemore,  4  Harr.  (Di'L) 
368,  as  set  out  supra,  II.  a.  I  (a). 
T.,H.A.J915B. 


So  in  Georgia  on  e.vecutor  or  administra- 
tor is  prohibited  by  statute  from  waiving  the 
statute  of  limitations  as  to  claims  against 
the  decedent  completely  barred  during  the 
lifetime  of  the  debtor.  Castellaw  v.  Guil- 
martin,  54  Ga.  299,  citing  Georgia  Code 
1873,  g  2542;  DuBignon  v.  Backer,  61  Ga. 
206;  Smith  v.  Hudapcth,  63  Ga.  212:  Mc- 
Bride  v.  Hunter,  64  Ga.  055;  Rav  v.  Strick- 
land, 89  Ga.  840,  16  S.  E.  90.  ' 

And  in  Nebraaka,  where  the  statutes  re- 
quire claims  against  the  estate  to  be  pre- 
sented to  the  probate  court  for  allowance, 
and  provide  that  "no  claim  barred  by  the 
statute  of  limitations  shall  be  allowed,"  it 
has  been  held  that  the  administrator  can- 
not, by  consenting  to  the  allowance  of  a 
barred  claim,  warrant  the  court  in  so  al- 
lowing it.  Re  Bruaha.  87  Xeb.  254.  126 
N.  W.  1079. 

In  Nevada,  §  113  of  the  probate  act 
(Compiled  Laws,  §  2898)  expressly  provides 
that  DO  claim  against  a  decedent  shall  be 
allowed  by  an  executor  or  administrator 
which  is  barred  hy  the  statute  of  limita- 
tions at  the  time  of  the  death  of  the  debtor. 
Sec  Jones  v,  Powning,  25  Nev.  399,  60  Pac. 
833,  holding  that  by  the  mandatory  provi- 
sion of  the  statutes  an  administratrix  could 
not  waive  the  statute  of  limitations  aa  to 
a  debt  of  her  intestate  which  was  barred  sb 
the  time  of  his  death. 

In  Xew  York  it  is  provided  by  statute 
that  a  judgment  or  decree  for  a  sum  of 
money  is  presumed  to  be  paid  and  satis- 
fied after  twenty  years,  and  that  the  pre- 
sumption is  conclusive  except  as  against  a 
personal  representative,  etc.,  who  makes  a 
payment  or  acknowledges  the  indebtedness 
in  writing  within  the  statutory  period.  See 
Re  Kendrick,  15  Abb,  N.  C.  189,  3  Dem. 
301,  affirmed  in  107  N.  Y,  104,  13  N.  E. 
762,  holding  that  a  personal  representative 
could  not  waive  the  statute  as  to  a  demand 
that  was  completely  barred  at  the  time 
of  the  act  which  waa  alleged  to  constitute 
the  waiver. 

In  Virginia  it  is  provided  by  statute  that 
if  a  personal  rcpreaentative  pay  any  debt, 
recovery  of  which,  to  his  knowledge,  could 
have    been    prevented    hy    reason    of    lapse 
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capacity,  and  in  that  capacity  only  to  the 
extent  of  the  assets  of  the  estate.  The  ac- 
knowledgment of  a  debt  or  liability  under 
this  provision  of  the  statute  so  as  to  take 
it  out  of  the  operation  of  the  statute  of 
limitations  appeals  to  the  conscience  and 
sense  of  fair  dealing  of  tlie  debtor.  After 
he  is  dead,  his  legal  representative  is  pure- 
ly and  solely  a  legal  representative  of  the 
estate  and  not  of  the  person  of  the  de- 
ceased. He  is  purely  a  bUHiness  representa- 
tive, and  in  no  way  can  represent  the  con- 
science or  sense  of  equity  and  justice  of  the 
deceased  debtor.  When  the  debtor  dies  the 
power  and  authority  to  waive  the  bar  of 
the  statute  of  limitations  dies  with  him, 
and  the  conscience  and  sense  of  fair  deal- 
ing  to   which    this   statute   appeals   there- 


upon loses  the  medium  of  expression  and 
action'  to  take  the  obligation  out  of  tlie 
operation  of  the  statute  of  limitations.  A 
number  of  authorities  have  been  cited  on 
this  question,  and  we  are  aware  that  a  great 
many  courts  have  held  that  the  administra- 
tor may  waive  the  bar  of  the  statute  of 
limitations,  'iliat  seems  to  be  the  general 
rule  in  England.  These  eases,  however,  rest 
upon  statutes  very  different  from  ours.  We 
do  not  find  such  a  holding  from  any  court 
where  they  bate  statutes  the  same  as  or  sim- 
ilar to  those  above  quoted.  See  2  Woerner, 
Am.  Law  of  Administration,  J  40J ;  Hanson 
V.  Towle,  supra;  Bank  of  Montreal  v.  Bu- 
chanan, 32  Wash.  480,  73  Pae.  482;  Clag- 
horn's  Estate,  181  Pa.  BOO,  50  Am.  St.  Rep. 
080,  37  Atl.  918.    In  the  case  last  cited,  the 


of  time,  no  credit  shall  be  allowed  him 
therefor;  and  a  similar  provision  prohibits 
the  making  of  acknowledgments  or  promises. 
See  Smith  v.  Pattie,  81  Va.  054,  holding  that 
an  executor  cannot  waive  the  statute  of 
limitations  as  to  a  claim  barred  during  the 
testator's   lifetime. 

And  West  Virginia  has  a  statute  similar 
to  that  in  Virginia.  See  Woody  a  rd  v. 
Polsley,  14  W.  Va.  211,  holding  that  a 
personal  representative  cannot  waive  the 
statute  of  limitations  as  to  barred  claims; 
and  Van  Winkle  v.  Blackford,  33  \V.  Va. 
^173,  11  S.  E.  26,  the  holding  in  which  is 
to  the  same  effect.  And  in  West  Virginia 
it  is  the  rule  that  a  personal  representative 
cannot  even  toll  the  statute  of  limitations 
as  to  debts  not  yet  barred.  This  rule  was 
laid  down  in  Findley  v.  Cunningham,  !)3 
W.  Va.  1,  44  S.  E.  472  (set  out  supra,  II. 
a,  1,  lb)  I,  and  is  the  result  of  the  construc- 
tion of  the  West  Virginia  statutes,  and  can 
best  be  understood  by  examination  of  the 
pertinent  language  used  by  the  court. 
Among  other  things  it  said:  "As  to  the 
question  whether  an  executor  or  adminis- 
trator can,  before  a  debt  against  the  estate 
has  been  barred  by  the  statute  of  limita- 
tion, by  a  written  promise  debar  the  estate 
from  the  benefit  of  the  aUtute.  Section  S, 
chap.  104,  Code,  reads:  'N'o  acknowludg- 
nicnt  or  promise  by  any  personal  representa- 
tive of  the  decedent  .  .  shall  cliarge 
the  estate  of  such  decedent  ...  in  any 
case  in  which,  but  for  such  acknowledgment 
or  promise,  the  decedent's  estate  .  .  . 
could  have  been  protected  under  the  Sth 
section  of  this  chapter.'  This  is  literally 
the  same  as  g  8,  chap.  148,  Virginia  Code 
of  1S4B.  How  was  the  law  before  18491 
The  great  current  of  authority  said  that  an 
administrator  could  not  revive  a  debt  al- 
ready barred.  .  .  .  But  the  law  in  Vir- 
ginia as  elsewhere  generally  was  that  an 
executor  could,  bj  a  promise  to  pay,  give 
" ' to  a  debt  not  barred. 


To 


to    I 


nitcd    . 


nt,  that  is,  as  to  realty  of  a  decedent, 
1841  the  Virginia  legislature  passed  an  act 
containing    the    provision,    'No    debt    shall 
be   protected   against   the   operation   o(  the 
L.R.A.I915B. 


statute  of  limitations  by  this  act,  nor  by 
any  assumpsit  of  the  executor  or  admin- 
istrator, so  as  to  charge  the  real  estate  in 
the  possession  of  the  heirs  or  devisees  with 
the  payment  thereof.'  Here  we  have  the 
broad  enactment  that  no  promise  by  an 
executor  or  administrator  shall  give  the 
debt  a  prolonged  force  against  realty. 
There  is  no  hint  that  his  promise  should 
be  void  as  to  a  barred  debt,  but  good  a«  to 
one  not  barred.  The  act  makes  no 
siteh  distinction.  Can  we  suppose  that 
it  was  the  purpose  of  g  8,  chapter 
140,  Code  1849,  to  narrow  the  law  of 
1341,  and  to  charge  real  estate  by  the 
promise  of  an  exfcutor,  whereas  it  would 
not  by  the  act  of  1841!  It  would  be  a 
violent  assumption  to  say  so.  That  it  was 
not  80  intended  is  clearly  shown  by  the  note 
of  the  revisers  who  reported  the  Code 
of  1849  to  the  legislature  for  its  ac- 
tion. That  note  says  that  §  8  would 
'accomplish  the  object  of  the  latter  part 
of  the  act  of  1841-2,'  that  is,  at- 
tain the  object,  afford  the  same  pro- 
tection to  realty  as  did  the  act  of  1841. 
Revisers'  Report,  744.  No  other  section 
was  inserted  to  retain  the  act  of  1641, 
as  there  was  no  need  of  another  section. 
Now,  the  Code  of  1849  for  the  first  time 
made  real  estate  of  a  decedent  assets  for 
payment  of  general  debts,  the  same  as  per- 
sonalty, and  we  cannot  suppose  that  it  was 
intended  to  make  an  executor's  promise 
charge  the  personalty,  and  not  the  realty. 
Of  course,  that  idea  cannot  be  for  a  moment 
entertained.  It  was  the  design  in  1849  to 
protect  both  against  an  executor's  promise 
in  the  only  case  in  nhicli  they  needed  pro- 
tection, that  is,  where  the  promise  was 
to  pay  a  debt  not  yet  barred.  The  law  al- 
ready protected  both  personalty  and  realty 
against  an  executor's  promise  to  pay  a 
barred  debt.  The  act  of  1841  went  a  step 
farther,  and  protected  realty  against  a 
debt  not  yet  barred;  and  when  in  1840 
both  personalty  and  realty  were  made  alike 
liable  to  all  debts,  the  same  protection  was 
m^nt  for  both.  There  was  no  longer  reason 
to  make  the  difference  between  personalty 
and   realty  made  by  the  act  of  1841.     The 
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Bupreme  court  ot  Pvpneylvania,  after  re- 
viewing the  authorities,  said:  "It  will  be 
Be«n  from  those  most  explicit  decisions  that 
the  personal  represoatative  is  not  answer- 
able for  a  cause  «f  action  not  created  by 
the  decedent;  that  if  by  a  new  promise  he. 
revive  a  debt  already  barred,  or  prolongs 
tiie  life  of  one  not  yet  barred,  the  contract 
is  his  own,  and  he  is  personally  answerable." 
Clayton  v.  Dinwoodey.  33  Utah,  251,  !)3  l*ac. 
72fl*  1-1  Ann.  Ca».  020.  To  the  contrary 
effect,  see  Preston  v.  Cutter,  64  N.  H,  467, 
13  Atl.  878;  Brown  v.  Anderson.  13  Mass. 
201 ;  Suhre  v.  Benton,  —  Tex.  Civ.  App.  — , 
25  S.  \V,  822.  See  note  to  Schlickcr  v,  Hem- 
enway.  S2  Am.  St.  Rep.  123. 

We  therefore  conclude  that  the  plaintiff 
stated  a  good  cause  of  action  against  the  de- 
law  already  denied  effect  to  an  Fxecutor's 
promise  to  pay  a  barred  debt,  and  wc  must 
Bay  that  the  Code  of  1849  meant  some 
change,  and  that  was  to  protect  both  alike, 
to  deny  any  power  in  an  executor  or  ad- 
ministrator to  add  to  the  burden  of  the 
estate  to  make  it  liable  where  without  hia 
act  it  would  be  exempt.  In  construing  a 
Etattlte  we  look  at  the  evil  to  be  remedied, 
and  that  was  the  power  of  an  executor  to 
promiee  payment  of  a  live  debt,  not  his 
power  to  revive  a  dead  one,  as  be  had  no 
such  power.  Tiic  probability  arising  from 
the  state  of  the  law  up  to  1840,  and  the 
malting  of  both  personalty  and  realty  as- 
Kets  for  debts,  and  the  adoption  of  g  8, 
seems  likely  and  strong;  hut  that  prob- 
ability does  not  rest  on  those  influences 
alone,  but  it  becomes  a  certainty  when  we 
look  at  the  report  of  the  revisers.  .  . 
'The  section  will  accomplish  this  purpose, 
and  at  the  same  time  attain  the  object  of 
the  latter  part  of  the  2d  section  of  the 
act  of  1841-2,  p.  55,  chapter  98,  which 
provides  that  no  debt  shall  be  protected 
against  the  statute  of  limitations  by  any 
assumpsit  of  the  executor  or  administra- 
tor. BO  as  to  charge  the  real  estate  in 
the  possession  of  the  heir  or  devisee 
with  the  payment  thereof.'  The  legislature 
passed  g  8  with  that  explanation  of 
its  aim  and  legal  effect  before  it,  and 
may  we  not  therefore  say  that  it  in- 
tended to  utterly  deny  in  all  cases  power 
in  an  executor  or  administrator  to  make 
any  promise  having  any  effect  to  prevent 
the  bar  of  the  statute!  And  why  should 
this  power  not  be  denied!  The  man  is 
dead;  the  administrator  takes  the  estate  as 
he  finds  it,  simply  to  gather  in  assetB,  pay 
debts,  and  distribute." 

And  that  under  the  Idaho  statutes  a  per- 
sonal representative  can  neither  waive  the 
statute  of  limitations  as  to  barred  claims 
nor  toll  it  as  to  claims  not  fully  barred, 
see  Ders  v.   Olsen. 

And  in  Wisconsin  a  personal  representa- 
tive cannot,  by  failing  to  plead  the  statute 
of  limitations  against  a  barred  debt,  be 
deemed  to  have  waived  same,  because  it  is 
expressly  provided  by  statute  that  no  claim 
L.R.A.1015B. 


fendant  Olsen,  and  t^at  as  against  tiie  ad- 
ministrator and  the  intervenera  the  com- 
plaint was  open  to  the  demurrer  on  the 
ground  that  the  cause  of  action  was  barred 
by  the  statute  of  limitations.  Tlie  judgment 
must  therefore  be  reversed,  and  the  cause 
remanded  for  further  proceedings,  in  accord- 
ance with  the  views  herein  expressed.  Costs 
awarded  against  the  appellant  and  in  favor 
of  the  adniinistrator  and  the  interveners, 
who  are  heirs  of  the  deceased  and  creditors 
of  the  estate  of  deceased,  and  the  appel- 
lant will  he  awarded  such  rosti  against  the 
respondent  Olsen  as  have  necessarily  been 
incurred  in  prosecuting  the  appeal  against 
Olsen  alone. 

Sullivan,  Ch.  J.,  concurs. 

barred  by  the  atatutc  of  limitations  shall  be 
allowed  against  a  decedent's  estate.  See 
Murtha  v.  Donohoo,  140  Wis.  481,  41  L.R.A. 

(N.S.)  24(1,  134  N.  \V.  400,  130  N.  W.  158. 
And  that  the  Wyoming  statutory  provi- 
sion that  "no  claim  shall  be  allowed  by  the 
executor  or  administrator  which  is  debarred 
by  the  statute  of  limitations"  would  operate 
to   prevent   a  personsl   representative   from 

waiving  the  statute  of  limitations,  see 
O'Keefe  v.  Foster,  5  Wyo.  343,  40  Pac. 
525. 

(b)   Statutee  allowhtg  traiver. 

In    Maryland    it   is   provided   by   statute 

that  no  administrator  shall  be  obliged  to 
discharge  any  proven  claim,  and  that  he 
may  reject  and  at  law  dispute  the  same  in 
case  he  believes  decedent  had  a  claim  in 
bar.  See  Pole  v.  Simmons,  4B  Md.  14,  con- 
struing Code  Public  General  Laws,  art.  93. 
And  by  a  later  statute  (Code  1004.  art. 
03,  S  07)  it  was  expressly  provided  that 
"it  shall  not  be  considered  as  the  duty 
of  an  administrator  to  avail  himself  of 
the  statute  of  limitations  to  bar  what  he 
supposes  a  just  claim,  but  the  same  ^all 
be  left  to  his  honesty  and  discretion."  See 
Dunnigan  v.  Cumm'ins.  115  Md.  280,  80 
Atl.  022,  holding  that  the  facts  in  the  c«.u- 
did  not  warrant  removal  of  the  administra- 
tor because  of  his  failure  to  plead  the  atat- 
ute  of  limitations  in  bar  of  certain  claims. 
And  in  North  Carolina  the  statutes  now 
leave  the  pleading  of  the  statute  of  limita- 
tions as  to  barred  claims  against  a  de. 
cedent's  estate  to  the  discretion  of  the 
personal  representative.  See  Person  v.  Mont- 
gomery, 120  N.  C.  Ill,  20  S.  E.  645. 

(e)   Stispcniiion  HtatuteH. 

In  Ijjuislana  by  statute  the  acknowledg- 
ment by  an  administrator  or  executor  of  a 
succession  debt  suspends  the  prescription 
of  it  as  long  as  the  property  of  the  succes- 
sion remains  in  tlie  hands  of  the  executor 
or  administrator  under  administration. 
Johnson  v.  Waters,  111  U.  S,  640,  28  L. 
ed.   547,  4   Sup.  Ct.   Eep.  619;    Mayficld  v. 


DKRX  V.  OLSEN. 


1037 


Richards.   113  U.  S.   334,  29  L.  ed.  334,   5 
Sup.   Ct.   Rep.   113?    (diclum). 

And  «ec  the  Dptauare  eases  of  Parkin  v, 
Bennington,  and  Chambers  r.  Pennemore, 
BB  set  out  supra,  IJ.  a,  2,   |a|. 


b.   Lnjitat  claim 


Of    I 


le,  where  a,  claim  againat  an 
estate  is  unjustly  due,  or  ottierwiae  not 
well  founded  for  eB]>ecial  reasons,  the  per- 
Honal  representative  should  not  be  allowed 
to  naive  the  statute  of  limitations.  See 
Marshall  v.  Coleman,  187  lit.  .SBe.  58  N.  E. 
028;  and  Ilodgaon  v.  White,  11  N.  H.  208, 
holding  that  a  personal  representative 
waives  the  bar  of  the  statute  by  payment  of 
a  barred  claim,  at  the  peril  of  being  able 
tu  establish  its  justness. 

And  in  Re  Rownson,  L.  R.  2B  Ch.  Div. 
368,  49  J.  P.  7.39,  54  !,.  J.  Ch.  N.  S.  950, 
52  L.  T,  N.  H.  825,  33  Week.  Rep.  604,  9 
Eng.  Rul.  Cas.  342.  it  was  said  that  the 
rule  that  an  exwutor  or  adminiatrator  may 
waive  the  bar  of  the  statute  of  limitations 
eannot  i>e  applied  in  case  of  debts  as  to 
which  there  is  a  valid  defense  other  than 
the  statute  of  limitations. 


I,  In  general. 

There  is,  perhaps,  a  greater  tendency  to 
"PP'y  »  strict  rule  with  respect  to  the  right 
of  a  personal  representative  to  waive  the 
statute  of  limitations  as  to  his  individual 
claims  which  are  barred  by  the  statute  of 
]imitatiuu«,  tlian  to  the  claims  of  general 
creditors  whieh  are  barred.  This  is  evi- 
denced by  the  fact  that  the  courts  of  several 
jurisdictions,  although  adhering  to  the  rub 
allowing  the  personal  representative  to 
waive  the  statute  as  to  barred  claims  of 
general  creditors,  have  refused  to  apply  the 
rule  to  individual  claims  of  the  rcpresentn- 
tive,  while  apparently  but  one  court  has 
applied  a  stricter  rule  to  the  claims  of  gen- 
eral creditors  than  to  the  individual  claims 
of  the  individual  representative,  and  that 
case  has  ticen  questioned  in  later  decisions 
in  the  same  jurisdiction. 

Ab  to  the  rifthts  of  personal  representa- 
tives as  to  individual  claims  as  affected 
by  the  statute  of  nonclaim,  see  infra,  III. 

a.  Rule  denying  right  to  vralif. 

In  some  instances,  as  before  noted,  the 
courts  ley  down  a  stricter  rule  as  to  waiver 
of  the  statute  of  limitations  aa  to  barred 
individual  claims  of  a  personal  representa- 
tive than  they  do  as  to  the  claims  of  general 

Thus  in  Tennessee  it  has  been  held  that 
while  a  personal  representative  may  waive 
the  statute  of  tiraitations  ae  to  a  barred 
claim  of  a  general  creditor,  he  cannot  do  so 
as  to  his  individual  claim  against  the  estate. 
Batson  v.  Murrell,  10  Hump.  300,  51  Am. 
Dec.  707  {claim  barred  before  administra- 
tion) ;  Wharton  v.  Marberry,  3  Sneed,  603 
L.B.A.1915B. 


(claim  not  barred  before  administration, 
but  barred  before  the  intention  to  retain 
was  mede  known);  Williams  v.  Williams, 
16  Leu,  438  (holding  such  to  be  the  rule 
iicn  though  the  testator  in  his  will  gave 
the  executors  power  "to  pay,  if  they  see 
proper,  just  debts  barred  by  the  statute  of 
lici nations").  In  Batson  v.  Murrell,  supra, 
it  uiis  faid  that,  although  it  uas  safe  to 
let  the  personal  representative  use  hie  dis- 
cretion as  to  whether  he  should  waive  the 
statute  as  to  barred  claims  of  general  credi- 
tors, it  was  very  different  when  he  himself 
seeks  to  cliarge  the  estate  with  his  own 
claim  which  is  barred  by  the  statute,  as 
his  honesty  is  then  antagonistic  to  the 
estate,  and  that  the  other  interested  parties 
should  then  judge  as  to  the  propriety  of 
waiving   the  ststute   as  to  hia  claim. 

And  in  Pennsyivaula,  although  as  to 
general  creditors  the  personal  representa- 
tive may  in  some  cases  waive  the  statute 
of  limitations,  it  seems  that  he  cannot  do 
so  as  to  bis  own  claim  against  the  decedent's 
estate  (Re  Eckert.  18  Lane.  L.  Rev.  58), 
iBpecially  against  the  objection  of  a  legatee 
to  the  allowance  of  a  claim  barred  in  the 
lifetime  of  the  debtor  (Hoch's  Appeal,  21 
Pu.  280). 

So  in  South  Carolina  it  has  been  held 
that  a  personal  representative  cannot  waive 
the  statute  and  retain  tlie  amount  of  his 
own  claim  against  the  estate,  where  the 
claini  was  barred  at  the  death  of  the  debtor. 
Cooper  V.  Peyton,  Rich.  Eq.  Cas.  259  I  in 
this  case  the  court  intimated  that,  had  the 
claim  been  ttiat  of  a  general  creditor,  the 
representative  eould  have  waived  the  bar 
of  the  statute,  saying  that  such  rule  did  not 
apply  to  individual  claims  of  the  repre- 
sentative; but  this  opinion  as  to  the  right 
of  the  re|>resentative  as  to  general  creditors 
does  not  conform  to  the  general  South  Caro- 
lina rule  on  the  subject— see  supra,  11.  a, 
1,  (c) )  ;  Godbold  V.  Vance,  14  S,  C.  458 

In  a  number  of  jurisdictions  which  deny 
any  right  to  the  personal  representative 
to  waive  the  statute  of  limitations  as  to 
barred  claims  of  general  creditors,  the  courts 
have  applied  the  same  rule  to  individual 
claims  of  the  personal  representative  which 
are  fully  barred.  Thus,  in  Xew  York  it 
has  been  held  that  a  personal  representa- 
tive having  a  claim  against  hia  decedent 
is  not  in  a  Iwtter  situation  than  other  credi- 
tors, and  therefore  that  he  cannot  retain 
for  a  debt  barred  during  the  lifetime  of  the 
debtor  (this  is  an  application  of  the  gen- 
eral Xew  York  rule — see  supra.  II.  a,  1. 
(d)).  Rogers  v.  Rogers,  3  Wend.  TiOS.  20 
Am.  Dec.  716;  Burnett  v.  Xoble,  5  Redf. 
69.  In  this  connection  the  court  in  the  lat- 
ter case  said:  "There  seems  to  be  no  doubt 
as  to  the  duty  of  a  representative  of  an 
estate  to  interpose  the  defense  of  the  stat- 
ute of  limitations  against  any  claim  barred 
thereby;  and  the  next  question  for  con- 
sideration is  whether  that  statute  can  be 
invoked  in  Ijehalf  of  persons  interested  in 
the  estate  against  a  claim  thus  barred  in 
favor  of  an  executor  or  administrator. 
There   seems  to   be   no   good   reason   for   a  . 
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(lilTerent  ru1(>  ill  rrapcct  to  Bucli  ft  claim.  In- 1  assets  from  tlie  estate  to  ^ay  a  debt  due 
deed,  it  n'ould  seem  to  require  the  enforce-  iii™--!*  >■"*  n.i.:„i.  ..==  i,.>..j  J..-:....  ii.^. 
ment  of  the  immunity  of  the  estate  more 
rigidly  than  in  the  case  of  an  ordinary 
tlaim,  Ix^auae  in  the  latter  the  representa- 
tive of  the  estate  has  no  personal  interest 
'"\   neglecting  its  protection,  wliile  id  the 


former  his  interest  is  adve 
tinv  of  the  claim,  or  defense  thereto." 
And  in  Gilbert  v.  Comstock,  03  N.  Y.  484, 
the  court  adopted  that  part  of  the  Eencral 
New  York  rule  allouinR  a  personal  rcp' 
reeentative  to  toll  the  statute  of  limitations 
as  to  debts  not  completely  barred  and  ap- 
ply it  so  B3  to  bar  the  statute  as  to  tlie 
claim  of  the  personal  rejiresentative. 

And  in  Louisiana  the  general  rule  of  that 
state,  that  an  administrator  or  executor 
cannot  waive  the  statute  of  limitations  as 
to  a  claim  completely  barred  previous  to 
the  attempted  waiver  (see  supra,  IT.  a, 
I  (d)),  has  l>cen  applied  to  individual 
claims  of  the  representative  which  «ere  so 
barred.  I.afton  v.  His  Executors,  3  Mart. 
K.  S.   707. 

And  in  Connecticut  the  general  rule  that 
an  executor  or  administrator  cannot  waive 
the  bar  ot  the  statute  of  limitations  as  to 
claims  of  general  creditors  against  the  de- 
cedent has  been  applied  to  individual  claims 
of  the  representative  against  the  decedent. 
Ensign  r.  Batterson,  6ft  Conn.  2118,  »G  AtL 
51. 

And  the  Ohio  rule  seems  to  be  the  same 
as  the  Connecticut  rule.  See  Re  Ward, 
21  Ohio  C.  C.  7.>3,  12  Ohio  C.  U.  44. 

And  in  Massachusetts  it  has  been  held 
that  an  executor  cannot  waive  the  statute 
of  limitations  as  to  his  individual  claims 
against  the  decedent  which  were  fully  barred 
at  the  time  of  the  death  of  the  debtor.  Re 
Richmond,  2  Pick.  507;  Grinnell  v.  Baxter, 
J7  Pick.  3S3.  In  the  latter  case  tlie  court 
said  that  an  administrator  havinf;  a  per- 
honal  claim  "probably"  would  be  within  the 
■Hiuity  of  the  exemption  of  the  statute 
I  Stat.  1703,  chap.  75,  a  3)  providing  that 
if  suit  was  not  barred  at  the  time  of  the 
death  of  the  debtor,  or  thirty  days  pre- 
vious, the  creditor  should  have  two  years 
from  the  time  of  administration  taken  to 
commence  his  suit,  and  that,  as  an  adminis- 
trator cannot  sue,  it  might  be  that  taking 
administration  would  be  deemed  equivalent. 

So  in  Arkansas  it  has  been  held  that  an 
executor  or  administrator  cannot  waive  the 
statute  of  limitations  as  to  bia  individual 
4^1aim  which  was  barred  before  the  debtor' 
death,  notwithstanding  the  statutory  pre 
vision  (Gould's  Dig.  chap.  4,  g  0»)  "that 
an  executor  or  administrator  may  establish 
any  demand  he  may  have  against  hi 
tator  or  intestate."  Rector  v.  Conway,  20 
Ark.  79. 

3.  Rule  allowing  icalver. 

Applying  tlie  rule  that  an  executor 
administrator  may  waive  the  statute  of 
limitations  as  to  debts  of  the  estate,  an' 
that  he  is  not  bound  to  insist  upon  its  bai 
it  has  been  held  that  he  may  retain  sufficient 
L.R.A.1915B. 


mself,  but  which  nas  barred  during  the 
lifetime  of  the  decedent.  Knigbt  v.  God- 
olt,  7  Ala.  304;  Harwood  v.  Harper,  54 
ila.  659;  Trimble  v.  Farisa,  78  Ala.  260: 
'aync  v.  Pusey,  S  Bush.  5ti4  (except  in  a 
proceeding  to  subject  the  realty  to  the  pay- 
ment ot  the  claim);  Withers  v.  Withers, 
""  "  Rep.  1099,  100  S.  W,  253  (hold- 
ing same  as  next  preceding  case)  ;  Semme^ 
V.  Magruder,  10  Md.  242;  Wheedon  v. 
Xichols,  72  N,  J.  Eq.  309.  66  Atl.  ■)4.'>*. 
Crooks  v.  Crooks,  4  fjrant,  Ch.  (U,  C.)  81ii; 
Ernes  V.  Ernes.  11  Grant.  Cb.  (U.  C.)  32S: 
Sharman  v.  Rudd,  27  L.  J.  Ch.  N.  S.  844. 
4  Jur.  N.  S.  527;  Hill  v.  Walker,  4  K«v 
&  J.  166;  Stahlschmidt  v.  Lett,  1  SmalV 
&  is.  415;  Clinton  v,  Bronhv,  ir.  L.  R.  10 
Eq.    13n. 

In  thi.'  New  Jersey  case  of  Wheedon  v. 
Xichols,  72  N.  J.  Eq.'  Sm.  65  Atl.  445,  cit«<l 
supra,  the  court  said:  "When  the  personal 
representative  has  a  claim  against  the  estate 
which  be  is  administering,  it  is  impossible 
for  him  to  enforce  the  claim  by  action  at 
law  or  in  equity.  In  such  case  it  ia  well 
settled  tliat  he  may  exercise  the  right  of 
retainer  for  the  satisfaction  of  bis  claim. 
if  the  claim  be  honest.  If  the  indebtedness 
was  originally  honest,  it  is  not  rendered 
dishonest  by  the  running  of  the  statuti: 
for  the  preseribed  period.  Aa  such  a  repre- 
sentative may,  with  impunity,  decline  to 
interpose  the  bar  of  the  statute  against  an 
honest  debt  remaining  unpaid,  I  think  he 
may  exercise  the  right  of  retainer  to  satisfy 
his  own  claim  if  of  that  character.  .  . 
If  s  personal  representative  cannot  be  com- 
pelled by  the  exceptant  to  a  claim  upon  an 
insolvent  estate,  to  interpose  the  statute 
against  the  claim  of  a  third  person,  there 
seems  no  valid  reason  why  the  statute 
should  be  held  to  operate  as  a  bar  to  an 
honest  claim  of  the  personal  representative, 
which  is  necessarily  tried  before  the  or- 
phans' court.  It  is  true  that  the  admissioi! 
of  the  claim  notwithstanding  tJie  statute 
has  run  sgainst  it  wilt  diminish  the  divi- 
dend to  the  other  creditors;  but  such  would 
be  the  result  if.  in  an  action  at  law  brought 
by  a  claimant  under  S  105,  the  personal 
representative  did  not  interpose  the  bar  of 
the  statute.  The  creditors  have  no  greater 
rights  than  have  legatees  or  distributees 
of  a  solvent  estate,  whose  interesta  are 
diminished  by  the  failure  of  the  personal 
representative  to  Bet  up  the  statute." 

-And  in  New  Jersey  it  has  been  held  that 
this  rule  is  not  abrogated  by  the  fact  that 
the  estate  is  insolvent,  although  in  such 
cage  the  personal  representative  cannot  re- 
tain the  whole  of  hia  claim,  but  must  come 
in  on  an  equality  with  other  creditors  of 
the  same  degree.     Ibid. 

But  the  rule  was  later  qualifled  in  Ala- 
bama by  holding  the  rule  to  be  that  the 
representative  may  waive  the  statute,  pro- 
vided the  personal  assets  are  sufficient  to 
pay  the  debts,  but  that  he  cannot  charge 
the  real  estate  Uierewith.  Harwood  v. 
Harper.  54  Ala.  659;  Trimble  v.  Farisa,  78 
Ala.  260. 
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In  Georgia,  Beemingl;  contrary  to  the 
rule  as  to  general  creditors  (see  Bupra, 
II.  n,  1,  tc)),  it  has  been  held  that  an 
executor  or  adminiatrator  may  waive  tbc 
statute  of  limitations  as  to  bis  individual 
claim  against  his  decedent,  even  though  it 
was  barred  at  the  death  of  the  testator 
or  intestate.  Baker  v.  Bush,  25  Ga.  59i. 
71  Am.  Dec.  103.  But  in  Beckham  v.  Beck- 
ham, 113  Ga.  381,  38  S.  E.  817,  the  court 
refused  to  follow  the  holding  in  the  Baker 
Case,  and,  after  questioning  the  soundneea 
thereof,  said  that,  however  ttic  law  might 
have  been  at  the  time  that  case  was  decided, 
an  administrator  now  hue  no  right  to  pay 
himself  a  debt  due  to  him  hy  his  intestate, 
when  the  same  was  barred  by  the  statute 
of  limitations  before  the  debtor's  di-ath. 
And  see  Wiilis  v.  Sutton,  lie  Ga.  283,  42 
S.  E.  G26,  wherein  it  was  held  that  "eveo 
if  an  administrator  who  has  permitted  a 
claim  which  he  liad  against  liis  intestate  to 
become  barred  pending  his  admiaistratioa 
may  waive,  in  favor  of  himself,  the  right  to 
plead  the  statute  of  limitations  against  the 
eUim,  and,  in  pursuance  of  this  waiver,  re- 
tain the  amount  due  him  from  the  assets 
of  the  estate,  slight  circumstances  will  be 
suffleicnt  to  overcome  the  presumption  that 
his  return  setting  up  such  retainer  is  cor- 
rect, and  that  the  claim  against  the  estate 
was  a  just  one,  where  there  has  been  no 
return  setting  up  the  exercise  of  the  right 
of  retainer  until  long  after  the  statutory 
period  of  limitations  has  expired;  and  es- 
pecially would  this  be  true  where  the  re- 
turn exercising  the  right  of  retainer  is 
made  pending  a  suit  against  the  adminis- 
trator for  an  accounting." 

(I.  Joint  exect4tors, 
t.  In  general. 

It  is  the  purpose  of  the  annotator  to 
treat  in  this  subdivision  the  question 
whether  or  not  one  or  more,  less  than  all, 

of  joint  executors  may  waive  the  statute  of 
limitations  so  as  to  bind  the  other  executors 
and  the  estate.  This  question,  as  a  dis- 
tinct question,  of  course  would  not  arise 
where  all,  acting  jointly,  could  not  waive 
the  bar  of  the  statute. 

There  is  considerable 'diversity  of  opinion 
upon  this  point,  but  the  decided  weight  of 
authority  supports  the  rule  that  one  e.iecu- 
tor  may  waive  the  statute  so  as  to  bind 
both  the  other  executors  and  the  estate. 

3.  Rulf  denying  right  of  one  to  loalve. 

It  has  been  held,  even  in  jurisdictions 
which  permit  a  sole  executor  to  waive  the 
statute  of  limitations,  that  a  promise  by 
one  of  several  joint  executors  or  administra- 
tors will  not  take  a  caae  out  of  the  statute 
of  limitatiODH.  Caruthers  v.  Mardis,  3  Ala. 
699;  Pitta  v.  VVooten,  24  Ala.  474,  holding 
Burh  to  be  the  rule  even  though  the  one 
making   the    promise   was   the   sole   acting 


early  English  cases  act  out  in  the  following 
subdivision  of  this  note. 

It  has  been  said  that  this  rule  is  based 
upon  the  reason  that  "one  administrator 
has  not  the  power  to  bind  those  connected 
in  tile  administration  so  as  to  make  them 
responsible  for  a  deviatavit."  Hall  v.  Dar- 
rington,  9  Ala.  G02. 

And  in  Pennsylvania,  applying  the  rule 
that,  while  an  executor  may  waive  the  stat- 
ute of  limitations,  such  a  waiver  is  not 
binding  upon  him,  it  has  been  held  that  a 
waiver  by  one  executor  is  not  binding  upon 
his  CQOxecutora.  Re  M'Williams,  3  Clark 
(Pa.)  321;  Reynolds  v.  Hamilton,  7  Watts, 
420;  Hill  v.  Boyd,  8  Pa.  267. 

But  in  Alabama  a  diflerent  rule  has  been 
held  to  apply  where  the  associates  of  the 
personal  representative  who  made  the  prom- 
ise died  subsequent  to  the  making  of  the 
promise  and  prior  to  the  bringing  of  an 
action  thereon,  See  Hall  v.  Darrington,  9 
Ala.  SU2.  wherein  it  was  said  that  the  reason 
for  not  allowing  one  of  several  representa- 
tives to  waive  the  bar  of  the  statute  no 
longer  obtained  wliere  the  representative 
who  made  the  promise  was  the  sole  si  ~  '" 


3.  Rule  allouftng  one  to  irnffe. 

But  as  stated  supra,  11.  d,  1,  the  weight 
of  authority  is  to  the  effect  that  one  of  two 
or  more  personal  representatives  may  waive 
or  toll  the  statute  of  limitations,  and  that 
buch  a  waiver  is  binding  upon  all  of  the 
representatives  as  well  as  the  estate.  The 
following  cases  so  hold :  Hord  v.  Lee,  2 
T.  B.  Mon.  131,  on  subsequent  appeal  in 
4  T.  B,  Mon.  36;  Head  v.  Manners,  o  .1.  J. 
Marsh,  265;  Northcut  v.  Wilkinson,  12 
B.  Mon.  408;  MeCann  v.  Sloan,  25  Md. 
575,  holding  such  to  be  the  rule,  especially 
when  made  before  the  statute  has  operated 
upon  the  claim,  and  provided  the  claim  is 
established  by  proof  aliunde;  Cole  v.  Sim- 
mons, 49  Md.  14,  holding  same  as  next 
preceding  case,  and  seemingly  adding  the 
further  proviso  that  the  claim  was  not 
barred  at  the  time  of  the  acknowledgment 
or  promise;  Emerson  v.  Thompson,  16  Mass. 
429,  holding  that  a  new  promise  by  one  of 
the  executors  wa«  binding:  Shreve  v.  Joyce, 
3(1  N.  J,  L,  44,  13  Am,  Rep.  417,  holding 
that  a  new  promise  by  one  of  several  exec- 
utors was  suflicient  to  bind  the  estate: 
Heath  v.  Grencll,  01  Barb.  190,  holding  that 
part  payment  was  sufficient  to  toll  the 
statute  as  to  a  debt  not  barred  at  the  time: 
Hammon  v.  Huntley,  4  Cow.  493:  Cobham 
V.  Administrators.  3  N.  C.  (2  Hayw.)  0. 
2  Am,  Dec.  812;  Briggs  v,  Htarke,  2 
Mill,  Const.  (S.  C,|  111.  12  Am.  Dec.  650: 
Lomax  v.  Spierin,  Dud.  L.  385.  holding  that 
one  representative  may  toll  lie  statute  ot 
limitations  as  to  debts  not  barred  at  the 
death  of  the  debtor,  so  as  to  bind  all  in 
an  action  on  a  claim  against  the  deceased: 
Re  Macdonald  [1S97]  2  Ch,  181,  08  U  J. 
Ch,  .V.  S.  630,  70  L.  T.  N.  S.  713,  45  Week. 
Rep.  628,  holding  such  to  be  the  rule  In 
England  subsequent  to  the  enactment  of 
Lord    Tenterden's    act;     Re    HoIUngshead, 
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r..  R.  37  Ch.  Div.  651,  57  L.  J.  Ch.  N.  S. 
400,  58  L.  T.  N.  S.  75B.  36  Week.  Rep. 
000  Idiotum) ;  Sharman  v.  Rudd,  4  Jur.  N. 
K.  627,  27  L.  J.  Cli.  N.  S.  844,  wherein  one 
at  several  executors  was  allowed  to  retain 
for  hia  iadividiuit  claim,  whicli  waa  barred. 

In  Hord  v.  Lee,  4  T.  B.  Mon.  36,  the 
court  diBFUssed  this  question  aa  follows: 
"The  principles  which  govern  the  duties  of 
administratorB,  when  carried  out,  warrant 
the  decision  of  the  court  below.  If  there 
be  several,  yet  they  represent  one  man  and 
one  fund,  and  of  course,  it  follows  that  the 
Act  of  one  must,  in  moet  cases,  be  taken 
as  the  act  of  all.  One  can  pay  away  the 
money  of  the  estate  in  discliarge  of  the  debts 
due,  and  a  dissenting  majority  cannot  re- 
cover it  back.  He  may  also  release  a  debt 
due  tit  the  estate,  and  bar  a  recovery  there- 
of by  his  coadministrators.  For,  says  Tol- 
ler (ExTB.  ft  Admrs.]  p.  407:  "Of  executors, 
we  have  seen,  the  acts  of  any  one  in  respect 
to  the  administration  of  the  effects  are 
deemed  by  the  law  to  be  the  acts  of  all, 
inasmuch  as  they  have  a  joint  and  entire 
autiiority  over  the  whole  property;  but 
joint  administrators  have  been  considered 
in  a  different  light.  Tlieir  power  arises  not 
from  the  act  of  the  deceased,  but  from  the 
ordinary-,  and  adminiBtration  is  in  the  na- 
ture of  an  office.  ..."  So  stronp  is  this 
principle  that  one  of  eeverat  administrators 
or  executors  may  bind  the  othem  by  legal 
proceedings,— by  entering  an  appearance; 
and  process  served  on  one  may  be  considered 
as  served  upon  all,  and  binds  them.  From 
these  principles,  it  Bcenis  necessarily  to 
result  that  the  promise  of  one  aciminis- 
trator,  so  far  as  it  can  be  operative  upon 
the  estate  represented  by  him,  must  hind 
all  who  are  joined  with  him  in  that  repre- 
sentation." 

But  it  lias  been  held  that  one  of  two  or 
more  executors  or  administrators  cannot, 
by  an  attempted  waiver  of  the  statute  of 
limitations  as  to  a  debt  of  the  decedent,  bind 
the  estate  where  one  of  such  personal  reprc' 
lentatives  expressly  objects  to  such  a  waiver 
of  the  statute.  Haskell  v.  Manson,  200 
Mass.  509,  128  Am.  St.  Rep.  462.  88  N,  E. 
tl37.  So  in  England  it  lias  been  held  that 
cne  of  two  joints  executors  cannot,  as 
against  the  wishes  of  the  other,  bind  the 
real  estate  bv  an  acknowledgment  of  a 
barred   debt,    'Astburv   v.   Astbury    [1898] 

2  Ch.  Ill,  67  L.  J.  Ch.  N.  H.  471,  78  L.  T. 
N.  S.  494,  40  Week.  Rep.  S.IB. 

And  in  England  it  has  been  held  that  one 
of  Beveral  executors  or  administrators  can- 
not waive  tlie  statute  of  limitations  and 
pav  a  barred  debt,  where  it  has  been  judi- 
cially declared  that  the  debt  is  barred  by 
the    statute.      Midglev   v.    Midgtey    (lfi«3] 

3  Ch.  282,  02  L.  .T.  Ch.  N.  S.  9(>,j,  flS  I,.  T. 
>i.  K.  241,  2  Reports,  561.  41  Week.  Rep. 
650.  In  this  case  the  court  said  that  the 
rule  allowing  w^ver  and  payment  of  barred 
debts  must  be  limited  to  waiver  and  pay- 
ment  before   decree    in    an    administration 

In  England,  before  IvOrd  Tenterden's  act 
(1828),  which  provided  in  effect  that  where 
l..HA.]S15B. 


there  are  two  or  more  joint  e 

ministrators,    a    sufficient    acknowledgment 

promise  by  one  shall  be  binding  upon  all 

«  English  cases,  supra,  this  subdivision), 
ae  cases  had  laid  down  the  rule  that  one 
joint  executor  could  not  bind  his  joint  ex- 
ecutors. To  this  effect  are  tlie  cases  of 
M'Culloch  V.  Dawes,  0  Dowl.  £  E.  40,  5 
L.  J,  K.  B.  56,  30  Revised  Rep.  515  (dictum 
per  Bayley,  J.)  ;  Tullock  v.  Dunn,  Ryan  & 
M.  418,  27  Revised  Rep.  765,  holding  that 
there  must  be  an  expresa  promise  by  all 
the  rcprespntativeB;  and  Scholcv  v.  Walton, 
12  Mces.  i.  W.  610,  13  L.  J.  'Exch.  N.  S. 
122,  8  Jur.  319    (per  Parke,  B.). 

e.  Exerutom  dc  son  tort. 

It   has    been    held   that   an   executor    de 

son  (orf  cannot,  by  a  promise  to  pay,  toll 
the  statute  of  limitations  as  to  a  debt  of  the 
decedent  so  as  to  be  binding  in  a  suit  aub- 
scqucntly  brought  against  him  as  the  right- 
ful administrator.  Gibson  v.  Lowndes,  28 
S.  C.  286,  5  S.  E.  727 ;  Haseiden  v.  White- 
sides,  2  Strobh.  L.  353.  In  this  connection 
the  court  in  the  latter  case  said :  "When 
the  promise  was  made  by  tlie  defendant  he 
was  a  tort  feasor  in  contemplation  of  law, 
and  not  the  legal  representative  of  the  estate 
of  the  deceased  bo  far  asthe  intereate  of 
that  estate  were  concerned."  It  waa  also 
pointed  out  that  the  holding  bad  nothing 
to  do  with  any  question  as  to  the  liability 
in  actions  against  executors  de  ton  tort,  or 
with  the  personal  liability  of  such  an  ex- 
ecutor upon  bis  promise. 

So,  in  Ontario  it  has  been  held  that  an 
executor  de  eon  tort  cannot  bj  a  part  pay- 
ment waive  the  statute  of  limitationB  as 
againat  the  lawful  personal  representative. 
Cook  V.  DoddB,  0  Ont.  L.  Rep.  008.  The 
court  said:  "The  principle  upon  which  a 
part  payment  has  been  held  to  give  a 
new  starting  point  for  the  running  of  the 
statute  is  that  it  is  an  acknowledgment 
from  which  the  law  raises  the  implica- 
tion of  a  promise  to  pay  the  residue  of  it, 
and  the  rule  is  therefore  quite  inapplicable, 
as  it  seems  to  me,  tfl  a  payment  by  an  ex- 
ecutor de  »0B  (or(;  such  an  executor  is 
treated  as  an  excCTltor  only  for  the  purpose 
of  li.xing  liability  upon  him,  and  his  acts 
arc  good  against  the  lawful  re]>reBentative 
of  the  deceased  only  where  they  are  lawful 
and  BUch  as  the  true  representative  was 
bound  to  perform. in  the  due  course  of  ad- 
ministration," 

And  in  Bolt  v.  Dawkins,  10  S.  C.  198,  it 
was  said  that  no  proinise,  admission,  or 
part  payment  by  an  executor  de  ton  tort 
can  be  allowed  to  have  tile  effect  of  creating, 
reviving,  or  continuing  any  legal  obliga- 
tion bindinit  on  the  estate. 

And  in  (irant  v.  McDonald,  8  Grant,  Ch. 
(U.  C.)  4(i8.  in  holding  that  an  executor 
de  son  tort  cannot,  by  submisaion  to  arbi- 
tration, confeaaion  of  judgment,  part  pay- 
ment, or  by  any  other  act,  give  a  new  start 
to  the  statute  of  limitations,  either  as 
apainat  the  rightful  administrator  or  the 
parties  beneficially  interested  in  the  estate. 
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which  a  rigdtful  e 


But  the  character 
of  a  rightful  executor  and  of  an  executor 
de  son  tort  are  essentially  different;  the 
one  lawfully  represents  the  estate;  the 
other  only  incurs  personal  responBibillty  by 
intermeddling  with  the  estate;  that  inter- 
meddling is  itself  wrongful  and  cannot 
confer  a  right.  Such  lawful  acts  as  a  right- 
ful executor  is  compellable  to  do  an  execu- 
tor lie  son  tort  may  justify,  or,  more  strict; 
ly,  perhaps  may  excuse  the  doing  of  by 
himself,  and  that  only,  as  it  appears  to  me, 
as  limiting  the  extent  of  his  liability, — 
thus,  being  liable  to  the  extent  of  assets 
come  to  his  hands,  and  no  further,  he 
may  show  their  application  in  payment  of 
debts,  or  delivery  over  before  action 
brought,  to  the  rightful  administrator;  but 
the  absence  of  all  right  on  his  part  is  ap- 
parent from  this,  that  to  an  action  against 
him  by  the  rightful  executor  he  cannot 
plead  even  the  payment  of  just  debts,  but 
can  only  show  such  payment  in  mitigation 
of  damages.  When  a  creditor  receives  from 
him  payment  of  his  debt,  or  aues  him  to 
recover  it,  the  creditor  does  this,  because 
by  intermeddlinft,  the  executor  dc  son  (or( 
has  made  himself  liable  to  pay,  or  because 
he  is  oatensibly  representative  of  tbe  es- 
tate ;  but  wben  tbe  creditor  deals  with 
him  as  entitled  to  represent  the  estate,  he 
is  bound,  I  apprehend,  to  see  tbat  he  is  BO 
entitled,  just  a%  a  debtor  to  the  estate  would 
be  bound  to  ascertain  it  before  paying  his 
debt  to  him;  as  to  that  portion  of  the  estate 
which  he  does  not  get  into  his  bands,  he  is 
a  Btrangcr,  be  has  incurred  no  responsi- 
bility in  regard  to  it.  and  can  have  acquired 
no  right  to  represent  it;  and  if  upon  being 
Bued  by  a  creditor,  he  and  the  creditor 
agreed  to  refer  the  claim  to  arbitration,  or 
if  upon  being  so  sued  he  cbose  to  adroit 
the  debt  and  to  confess  judgment,  in  cither 
case  it  appeal's  to  me  bia  acta  could  have 
no  effect  beyond  what  he  had  in  his  hands 
to   administer." 

But  it  has  been  hold  that  a  part  payment 
by  an  executor  ile  son  tort  waives  the 
statute  of  limitations  to  tbe  extent  of  the 
assets  of  the  deceased  which  have  come  into 
such  executor's  hands,  where  neither  the 
rights  of  a  lawful  representative  of  the 
deceased  nor  those  of  tbe  persons  beneficial- 
ly entitled  to  the  estate  are  in  question. 
Cook  y.  Dodds,  6  Ont.  L.  Kep.  608. 


f.  Effect  of  dii'ectioiia  li 


will. 


The  general  rule  is  tbat  an  executor  may 
waive  the  statute  of  limitations  as  to  barred 
debta  under  authority  conferred  in  the  will, 
even  in  those  jurisdictions  which  do  not  per- 
mit such  a  waiver  under  ordinary  eircum- 
stances. 

Thus,  in  Texas  it  has  b<^n  held  that  ad- 
mitting it  to  be  the  rule  that  an  executor 
or  administrator  cannot  waive  the  statute 
of  limitations  as  to  barred  claims,  where 
the  testator  expressly  directs  that  the  ex< 
L.R,A.1015B.  86 


ecu  tor  pay  just  debts  and  disregard  tlie 
statute  of  limitations  except  as  to  interest 
upon  barred  claims,  a  personal  representa- 
tive is  not  bound  to  plead  the  statute  of 
limitations  aa  to  barred  debts.  Campbell 
V.  Shotwell,  51  Tex.   27. 

And  in  the  Illinois  case  of  VVaughop  v. 
Bartlett,  165  111.  124,  46  X.  E.  197,  al- 
though the  general  rule  in  Illinois  seems  to 
be  to  the  contrary,  it  was  held  that  pay- 
ments, made  by  a  personal  representative 
under  express  authority  conferred  by  will, 
upon  otherwise  barred  claims,  took  such 
claims  out  of  the  statute  of  limitations. 

So,  in  Pennsylvania  it  has  been  held  that 
wliere  there  is  an  express  direction  in  a 
will  to  pay  a  barred  debt,  the  personal 
representative  will  be  protected  in  paying 
it.     Be  Tillion,  13  Pa.  Co.  Ct.  8. 

And  in  the  Mississippi  case  of  Waul  v. 
Kirknan,  25  Miss.  600,  it  was  held  that 
power  raav  be  conferred  upon  an  executor 
by  will  which  will  authorize  him  to  make 
an  acknowledgment  of  a  debt  sufficient  to 
take  it  out  of  the  statute  of  limitations, 
and  that  such  was  tlic  present  case.  The 
Mississippi  rule  is  that  under  ordinary  cir- 
cumstances a  personal  representative  can- 
not waive  the  statute  of  limitations,  tiee 
supra,  II.  a,  1   (b). 

And  in  Glasseil  v.  Gkssell,  147  Cal.  310, 
S2  Pac.  42,  it  was  held  that  where  the 
testator  expressly  waived  the  statute  of 
limitations  in  his  will,  and  directed  his  ex- 
ecutor to  pay  all  obligations  notwithstand- 
ing the  statute  of  limitations,  the  executor 
may  waive  such  statute  and  pay  barred 
debts.  No  reference  is  made  in  the  report 
of  this  case  to  the  California  statute  (see 
tiupra.  II.  a,  2  <a),  which  expressly  pro- 
hibits an  exei'Utor  or  administrator  front 
waiving  the  statute  of  limitations  as  to 
barred  debts  of  tbe  decedent. 

But  the  rule  allowing  provisiona  of  a  will 
to  override  the  general  law  does  not  apply 
to  all  cases,  and  this  is  especially  true  if 
the  direction  in  the  will  is  so  general  as 
not  to  show  the  intention  of  the  testator 
as  regards  anv  particular  debt  or  debts. 

TliUB,  in  W'iiliams  v.  Williams,  U  Ij-a. 
438,  the  court  adhered  to  the  Tennessee 
rule  tbat  a  personal  representative  cannot 
waive  the  statute  of  limitations  as  to  his 
individual  claim  against  the  estate,  even 
though  the  testator  in  his  will  empowered 
the  executors  "to  pay,  if  they  saw  proper, 
just   debts   barred   by   the   statute   of   li 
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1  the  claim 


can  only  be  held  to  apply  t 
third  parties  against  the  est 
debts  or  claims  in  favor  of  the  e 
themselves.  This  would  be  to  make  them 
judges  of  their  own  cases.  .  .  .  We 
could  not,  in  view  of  these  well-settled 
principles,  as  well  as  common  jiuittce  and 
propriety,  construe  this  clause  as  embracing 
the  right  of  tbe  executors  to  waive  the  bar 
of  a  statute  of  limitations  in  their  own 
favor,  without  a  most  definite  and  unmis- 
takable purpose  expressed  by  the  maker  of 
the  will.  No  such  purpose  ia  seen  in  the 
language  quoted." 
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And  a  provision  in  a  will  for  the  pay- 
ment of  all  just  debta  has  been  held  not  to 
authorize  a  personal  representative  to  waive 
the  statute  of  limitations  as  to  a  debt 
which  could  not  otherwise  be  revived  be- 
cause completclv  barred  at  the  death  of  the 
dehtor.  Rogers'  v.  Rogers,  3  Wend.  603,  20 
Am.  D.-C.  718, 

As  to  effect  of  direction  in  will  as  to 
time  for  adjustment  of  claims  as  alTected 
by  the  statute  of  nonclaim,  see  infra,  III. 

III.  Sftnrt  or  nonctahii  atatutefi. 

a.  In  general. 

The  great  weight  of  authority  is  to  the 
effect  that  an  executor  or  administrator 
(laiinot  waive  the  so-called  short,  special, 
nonclaim,  or  administration  statute  of 
limitations  under  which  claims  must  be 
presented,  and  in  some  instances  prose- 
cuted, within  a  K'ven  time  after  adminis- 
tration begins.  Tliese  rulings  are  f>eneratly 
based  upon  the  ground  either  that  the  stat- 
ute is  mandatory,  or  that  there  is  a  dis- 
tinction between  waiver  of  tlic  general 
statute  of  limitations  and  a  special  or  non- 
claim  stAtute  in  that  the  former  statutes 
apply  to  the  remedy,  and  not  to  the  di'ht 
nhich  still  e):iBtB,  whereas  the  special  stat- 
utes, enacted  for  the  purpose  of  makiuf;  a 
speedy  and  final  distribution  of  the  assets 
possible,  applies  to  the  right  which  when 
once  barred  is  forever  barred  I  for  a  ease 
which  points  out  and  discusses  this  distinc- 
tion, see  Rhodes  v.  Cannon.  —  Ark.  — ,  164 
R.  \V.  732).  But  this  latter  view  haa  not 
l>een  universally  adopted,  as  is  shown  bv 
the  case  of  Waughop  v.  Bartlett,  ISo  III. 
124,  46  X,  E.  197,  wherein  it  was  said  that 
failure  to  file  a  claim  against  the  estate 
of  a  deceased  dehtor  within  the  time  pre- 
scribed by  the  short  statute  of  limitations 
did  not  bar  the  claim  itself,  but  merely  the 
right  to  claim  a  distributive  share  in  the 
inventoried  property. 

Of  course  where  there  is  an  express  stat- 
utory or  testamentary  power  to  waive  the 
short  statute  of  limitations  conferred  upon 
a  personal  representative,  he  may  exercise 
Buch  power. 

b.  Rule  deiii/litg  right  to  icatve. 
The  general  rule  that 


I   the   absence   of 
e  the  failure  ot  a  ^n- 


presB  authority, 

eral  creditor  to  present  his  claim  against 
the  estate  within  the  statutory  period,  is 
Bupportol  by  the  following  cases:  Miner  v. 
Aylesworth,  18  Fed.  199;  Grimball  v.  Mas- 
tin,  77  Ala.  5.53;  Rhodes  v.  Cannon,  supra; 
Hicks  V.  Hicks,  —  Ark.  — ,  167  H.  W.  95; 
Bovce  V.  Fisk.  110  Cal.  107,  42  Pac.  473; 
Wi'nchell  v.  Sanger,  73  Conn.  399,  86  L.H.A. 
I13!>.  47  At).  708  iaemble)  :  Dime  Sav.  Bank 
V.  McAlenney,  76  Conn.  141,  55  Atl.  1019; 
Sanderson  v.'  Sanderson,  17  Fla.  R20;  Still- 
man  V.  Young,  le  111.  318,  holding  that  the 
failure  of  the  administrator  to  plead  the 
special  statute  of  limitations  will  not  bar 
or  preclude  the  heirs  from  pleading  it  on 
L.B.A.1915B. 


settlement  of  the  estate;  Littlefield  t, 
Eaton,  74  Me.  .'>18.  holding  that  the  statute 
is  "a  conclusive  bar  to.  and  a  practical 
extinguishment  of.  claims  not  prosecuted 
within  the  time  limit;  that  an  administra- 
tor cannot  waive  it,  but  is  bound  to  plead 
it:  that  no  promise  on  his  part  can  revive 
a  claim  thus  barred,  or  prevent  its  barring 
an  action  not  commenced  within  the  ap- 
pointed time;"  Scott  v.  Hancock,  13  Mass. 
162,  holding  in  effect  that  an  administrator 
cannot  waive  the  statute  as  against  the 
heirs  and  devisees  so  as  to  charge  the  real 
estate;  Brown  v.  Anderson,  13  Mass.  201. 
holding  that  an  administrator  cannot  waive 
the  statute  so  as  to  affect  the  estate; 
Dawes  v.  Shed,  16  Mass.  «,  8  Am.  Dec.  8(i: 
Thompson  v.  Brown.  10  Mass.  172;  Emerson 
V.  Thompson,  16  Mass.  42fl:  Heard  v.  Lodge. 
20  Pick.  S.'l.  .32  Am.  Dec.  107  {dictum): 
Lamson  v.  Kchutt,  4  Allen,  360;  Waltham 
Bank  v.  Wright,  8  Allen,  121  (dtclwmi: 
Wells  V.  Child.  12  Allen.  333:  Bacon  v. 
Pomeroy,  104  Mass.  377 :  Stebliins  v.  Scott. 
172  Mass.  358,  52  N.  E.  535  {dictum)  ;  Re 
Hubbard,  183  Mass.  22,  89  N.  E.  349  (rfi> 
turn  I  ;  Gilman  v.  Maxwell,  79  Minn.  377,  82 
X.  W.  609:  Xagle  v.  Ball,  71  Mias.  333.  13 
So.  929;  Cockrell  v.  SesBongood,  —  Misi. 
— ,  33  So.  77 ;  Wijjgins  v.  I.overing,  0  Mo, 
202;  Stiles  V.  Smitli.  5-1  Ito.  363;  Vander- 
pool  V.  Vanderpool,  48  Mont.  448,  138  Pac. 
772;  Fitzgerald  v.  First  Xat.  Bank,  «4 
Neb.  260,  89  N.  W.  813;  Hodgdon  v.  White,  I 
Jl  N,  II.  208;  Amoskeag  Mfg.  Co.  v.  Barnes.  I 
48  N.  H.  25,  cited  with  approval  on  subse- 
quent appeal  in  4U  K.  H.  312,  holding  that 
the  personal  representative  cannot  bind  the  I 
estate  even  by  an  express  acknowledgment 
and  promise;  Hall  v.  Woodman,  49  K.  H. 
295;  Brewster  v.  Brewster,  52  N.  H.  .52: 
Judge  of  Probate  v.  Ellis,  03  N.  H.  3(1K. 
holding  that  a  personal  representative  can- 
not bind  the  estate  even  by  an  express 
promisi';  Preston  v.  Cutter,  64  N.  H.  461. 
13  Atl.  874;  Lewis  v.  Champion,  40  N.  .1. 
Eq.  69;  Flmn  v.  Dicfendorf,  51  Hun,  194, 
4  N.  Y.  Supp.  934:  Gardner  v.  Pitcher,  109 
App.  Div.  106,  95  N.  Y.  Supp.  678,  affirmed 
without  opinion  in  l*)  N.  Y.  534,  77  N.  E. 
11S7;  Farwell  v.  Richardson,  10  N.  D.  34, 
84  N.  W.  S5S;  Mann  v.  Redmon,  23  N.  D. 
508,  137  N.  tt".  478,  holding  that  a  personal 
representative  cannot  waive  the  bar  of  the 
statute  of  nonclaim  even  though  he  be  the 
sole  heir;  Pollock  v.  Pollock,  2  Ohio  C.  C. 
140,  1  Ohio  C.  D.  408;  Crouse  v.  Frybarger, 
22  Ohio  C.  C.  31.1,  12  Ohio  C.  D.  254: 
Miller  v.  Ewing,  63  Ohio  St.'  176.  87  N.  E. 
292;  Lynch  v.  Famell,  24  R.  I.  498,  53 
Atl.  869,  holding  that  a  part  payment  by 
the  executor  did  not  affect  the  operation  of 
the  statute:  Thompson  v.  Hoxsie,  25  R.  1. 
377.  35  Atl.  930.  holding  that  since  the 
statute  extinguishes  the  right,  instead  of 
merely  affecting  the  remedy,  it  is  impera- 
tive, and  cannot  be  waived  by  the  personal 
representative:  Kenvon  v.  Probate  Ct.  27 
R.  I.  566,  65  Atl.  267 :  Camer  v.  Hawkins. 
34  R.  I,  297,  83  Atl,  327;  Brown  v.  Porter. 
7  Humph.  373;  Haniner  v.  Hamner,  3  Head, 
3SS,  holding  such  to  be  the  rule  in  tiie  ab- 
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sence  ot  &  provision  in  the  will  to  the  con- 
traty — see  case  as  set  out,  Infra;  Bym  v. 
Fleming,  3  Head,  658;  Henderson  v.  Tip- 
ton, SS  Tenn.  255,  14  S.  W.  380;  Fullerton 
V.  Bsiley,  17  Utah,  85,  53  Pac.  1020;  Clay- 
ton V.  Dinwoodey,  33  Utah,  251,  93  Pac. 
723,  14  Am,  Cas.  »2fl;  Bank  of  Montreal 
V.  Biiehanan,  32  Wash.  4S0,  73  Tac.  4B2; 
Fields  V.  JIundy,  100  Wis.  3B3,  80  Am.  St. 
Rep.  30,  82  N.  W.  343;  O'Keefe  v.  Foster, 
5  Wyo.  343.  40  Pac.  526.  In  Emerson  v. 
Thompson,  16  Mass.  429  (dted  supra),  the 
reason  asaigni'd  for  the  holding  that  an  ex- 
ecutor or  administrator  cannot  waive  the 
statute  of  none  (aim*  in  that  the  statute  is 
not  for  his  benefit  alone,  but  for  that  of 
the  lu'irs  and  devigees  also,  in  order  to  dis- 
charge their  estates  within  a  reasonable 
time  from  the  lien  tor  the  debts  of  the 
deceased. 

And  it  has  been  lield  that  an  adminiS' 
trator  or  executor  cannot  prevent  the  bar 
of  the  statute  of  nonelaim,  after  it  has 
commenced  running,  bv  absenting  himself 
from  the  state.  Braneii  Bank  v.  Donclson, 
12  Ala.  741;  Lowe  v.  Jones,  13  Ala,  545. 
And  in  Nl'W  Hampshire  it  lias  been  held 
that  a  temporary  abscnee  from  the  state 
n-ould  not  suspend  or  stop  the  statute  of 
limitations,  but  Uiat  on  the  otlicr  hand  the 
CKtended  absence  from  the  state  whereby 
the  presentment  of  claims  tvittiin  tlie  statu- 
tory period  is  prevented  will  extend  the 
time  limit  by  the  statute.  Walker  v.  Chce- 
ver,  30  X.  H.  420,  holding  that  the  question 
is  whether  or  not  the  absence  from  ttie  state 
prevented  or  di'teated  the  exliibition  of  the 
claim,  BO  that  by  reasonable  diligence  the 
claimant  could  not  present  it. 

In  Oregon  it  is  expressly  provided  hy 
statute  that  if  an  executor  or  administrator 
is  a  creditor  of  tlic  estate  and  his  elaim 
is  not  presented  within  a  certain  time  it  is 
barred,  and  cannot  be  allowed,  retained,  or 
recovered.  Under  this  statute,  of  course, 
such  a  claim  must  be  presented.  See  Far- 
row V.  Nevin,  44  Or.  408,  75  Pac.  711. 

And  in  Ohio  it  has  been  held  that  a  per- 
sonal representative  having  a  claim  against 
his  decedent  must  bring  the  action  witbin 
the  period  prescribed  by  the  short  statute 
of  limitations,  the  same  as  any  other  cred- 
itor, or  else  be  forever  barred  thereby.  Re 
Ward,  21  Ohio  C.  C.  T-W,  1-2  Ohio  CD.  44. 


.  InatanceK  where  i 


alloiced. 


In  Iowa  it  has  been  held  that  a  creditor 
may  recover  his  debt  from  the  estate  under 
a  statute  allowing  equitable  relief  where 
claim  was  not  presentwl  bccaum'  of  peculiar 
circumstances  preventing  or  excusing  pres- 
entation, although  he  did  not  formally  pre- 
sent it  within  the  statutory  period,  where 
the  failure  to  file  it  was  estised  by  reliance 
upon  the  promise  of  the  administrator  to 
allow  and  pay  it  and  his  statement  that  it 
was  unnecessary  to  file  it,  together  with 
partial  payment  by  the  representative. 
Burroughs  v.  McLain,  37  Iowa.  180.  But  in 
the  Massachusetts  case  of  Wells  v.  Child, 
12  Allen,  333,  where  the  statute  allowed  an 
L,R.A,1915B, 


equitable  action  where  the  claim  was  not 
presented  within  the  period  prescribed  by 
tlie  special  statute  of  limitations,  "where 
justice  and  equity  require"  relief  and  the 
claimant  "is  not  chargeable  with  culpable 
neglect,"  it  was  held  that  the  equitable 
relief  would  not  be  granted  upon  a  showing 
that  the  executor  knew  of  the  claim  and 
admitted  it  to  be  a  valid  one,  and  expressed 
a  wish  and  intention  to  pay  it  out  of  ex- 
pected funds,  and  assured  the  creditor  that 
no  further  legal  proceedings  were  necessary 
upon  her  part,  in  reliance  upon  which  rep- 
resentations the  claimant  failed  to  sue  with- 
in the  statutory  period.  And  in  Colby  v. 
King,  07  Iowa,'458.  26  N.  W,  704,  a  mere 
unconditional  promise  by  the  personal  rep- 
resentative to  pay  a  claim  was  held  not  to 
be  a  peculiar  circumstance  preventing  or 
excusing  proof  of  the  claim  sufficient  to 
warrant  equitable  relief  for  a  failure  to  do 
BO,  especially  whore  not  relied  upon  by  the 
claimant. 

And  in  Massachusetts  and  New  Hamp- 
shire it  has  been  held  that  an  executor 
having  a  personal  claim  against  his  testator 
is  not  bound  to  present  sucli  claim  to  pre- 
vent its  being  barred,  but  may  merely  hold 
it,  and  that  bo  doing  does  not  bar  it. 
Brown  v.  Greene,  181  Mass.  JOO,  92  Am. 
Rt.  Rep.  404,  63  N.  E.  2;  McLaughlin  v. 
Newton,  53  N.  H,  531. 

So,  in  Florida,  where  by  statute  an  ex- 
ecutor or  administrator  is,  except  in  insol- 
vent estates,  allowed  to  retain  assets  suffi- 
cient to  satisfy  his  individual  claims 
against  the  decedent,  it  has  been  held  that 
a  personal  representative  is  not  bound  to 
Ale  bis  claim  with  the  court  or  present  it 
to  himself  to  save  the  operation  of  the 
statute  of  nonelaim.  Sanderson  v,  Sander- 
son, 17  Fia.  820. 

And  in  Ohio  it  has  been  held  that  a 
personal  representative  may  waive  the  stat- 
ute of  nonelaim,  the  court  in  Joyce  v.  Hart, 
27  Ohio  L.  J,  144,  saying  that  there  is  no 
difference  in  Ohio  between  the  general  stat- 
ute of  iimitatiooB  and  the  nonelaim  statute, 
and  that  the  representative  may  waive 
either.  But  this  deciBion,  at  least  as  to 
the  right  to  waive  the  general  statute  of 
limitations  na  to  barred  debts,  is  erroneous 
(see  supra,  11.  a,  1  <d)  |,  and  the  exact  con- 
trary has  been  held  with  respect  to  the 
right  to  waive  the  special  statute  (see  Ohio 
cases  set  out  supra  this  subdivision,  in  one 
ot  which— CrouBc  v,  Frybarger,  22  Ohio  C. 
C,  315,  12  Ohio  C.  D.  254— it  was  expressly 
criticized). 

In  Tennessee  by  statute  the  personal  rep- 
resentative may  suspend  the  running  ot  the 
short  statute  of  limitations  hy  a  special 
request  for  delay  for  a  definite  period.  See 
Puckett  V.  James,  2  Humph.  505 ;  Langham 
v.  Baker,  5  Ba.tt.  701,  holding  that  general 
requests  for  delay  from  time  to  time  or 
assurances  that  a  debt  is  good  will  not 
suspend  the  statute;  Ricketts  v.  Ricketts, 
4  t«a.  163,  holding  same  as  next  preceding 
case;  Bates  v.  Elrod.  13  Lea,  156;  Allen  v. 
Shanks,  90  Tenn.  359,  16  S.  W.  715;  Prew- 
ett  V.  Goodlett,  98  Tenn,  82,  38  S.  W,  434; 
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and  Wooda  t.  Wooda,  09  Tenn.  50,  41  S.  \V. 
345,  Iiolding  that  deposit  of  a  notr  with  the 
executor,  and  his  rect^nition  of  it  in  bia 
annual  account  rb  a  tiled  claim,  do  not 
suspend  the  running  of  the  statute. 

And  in  New  York  under  a  statutory  pro- 
vision that  upon  failure  to  adjust  a  claim 
it  may  Ite  referred,  it  has  been  lield  that 
although  a  mere  offer  to  refer  by  an  ex- 
ecutor or  udministrator  after  an  unquali- 
fied refusal  to  pa^  will  not  waive  the  short 
statute  of  limitations,  an  agreement  in  writ- 
ing to  refer,  upon  which  both  parties  have 
acted,  although  never  completely  carried 
out,  will  avoid  the  statute.  National  Bank 
V.  Speight,  47  N.  Y.  BOS. 

Where  tiie  will  expressly  providea  that  an 
individual  claim  of  the  executor  is  to  be 
adjusted  without  reference  to  time,  tile 
short  statute  of  timitations  is  rendered  in- 
effective, and  such  a  claim  need  not  be  pre- 
sented within  the  etatutorr  period.  Ham' 
ncr  V,  Hamner.  3  Head,  308. 


IV.  . 


itJtuliii 


tcatver. 


a.  AcktiowUidgment  or  new  pronUae. 
1.  In  general. 

trator  may  waive  the  atatute,  the  queation 
will  often  arise  as  to  whether  or  not  he 
has  done  so.  The  general  question  as  to 
the  BufBciencj'  or  insufiiciency  of  certain 
acts  or  promise's,  c.  g.,  a  conditional  prom- 
ise, or  a  promise  or  acknowledgment  to  a 
third  person,  to  constitute  a  waiver,  ia  not 
within  the  scope  of  this  not«,  except  so  far 
as  the  result  may  be  affected  by  the  (act 
that  the  act  or  promise  relied  upon  was 
that  of  an  e.iecutor  or  administrator.  Some 
aspects  of  the  general  question  considered 
without  reference  to  the  representative 
character  of  the  person  whose  act  or  prom- 
ise is  relied  upon  have  been  treated  in  other 
notes  in  this  seriea,  which  will  be  referred 
to  under  the  appropriate  headingH. 

The  question  aa  to  what  acts  upon  the 
part  of  a  personal  representative  will 
amount  to  or  constitute  an  acknowledgment 
or  new  promise  sufficient  to  waive  or  toll 
the  atatute  of  limitations  is  one  which,  in 
the  absence  of  atatutory  provision,  cannot 
be  answered  except  in  terms  so  broad  as  to 
be  of  little  value.  This  is  of  necessity  true 
because  of  the  fact  that  the  decision  in  each 
case  is,  to  a  large  extent,  dependent  upon 
the  particular  facta  of  such  case  when  con- 
strued and  applied  according  to  tlte  rules 
and  general  statutes  of  the  jurisdiction  In 
which  the  case  arose. 

In  some  jurisdictions,  however,  the  stat- 
utes prescribe  the  form  in  which  a  debt  due 
by  a  deceased  person  must  be  acknowledged 
by  the  personal  representative.  See  as  illus- 
trative the  Louisiana  Code  of  Procedure,  ar- 
ticles 085.  080,  and  the  statutes  set  out 
infra.  IV.  a,  5.  Upon  the  question  as  to 
whetlicr  such  statutory  averments  must  be 
followed,  there  seems  to  be  but  one  express 
decision.  This  was  rendered  in  the  Louisi- 
L.R.A,1015B. 


ana  case  of  Troendle  v.  De  Bouchel,  33  La. 
Ann.  733,  it  being  held  that  en  acknowledg- 
ment of  a  debt  by  a  peraonal  representative 
could  be  macie  in  ways  other  than  that  pre- 
scribed in  the  statute.  In  the  earlier 
Louisiana  case  of  McAlpin'e  Succession.  14 
La.  .4nn.  017,  the  court  raised  the  question, 
but  did  not  decide  it. 

Z.  Xeceaalty  that  acktio  irtedginent  or 
neur  promlne  be  voluiitari/,  dfstfiid, 
and  unambiguous. 

There  seems  to  be  no  question  but  that  an 
acknowledgment  or  promise  by  a  personal 
representative,  to  be  suPficient  to  waive  or 
toll  the  statute  of  limitations,  must  be  vol- 
untary, distinct,  and  unambiguous. 

Thus,  it  has  been  held  that  an  acknowl- 
edgment, to  be  binding,  must  be  voluntary. 
Bloodgood  V.  Bruen.  8  N.  Y.  362,  lioidinjr 
that  an  acknowledgment  by  a  personal  rep- 
resentative made  while  being  compelled  to 
testify  as  a  witness  was  not  voluntary,  and 
that  no  promise  to  pay  couid  be  inferred 
from  such  an  admission. 

So  it  has  been  held  that  a  new  promise 
or  acknowledgment  by  an  executor  or  ad- 
ministrator, to  be  BUfHcieot  to  work  a. 
waiver  or  int<>rruption  of  the  statute  of 
limitations  as  to  a  claim  against  the  dece- 
dent, must  be  express  and  unambiguous. 
Manson  v.  Gardiner,  5  Me.  108. 
.  And  the  court  in  King  v.  Rogers,  31  Out. 
Rep.  573.  laid  down  the  rule  that  to  revive 
a  barred  debt  there  must  be  a  distinct  ac- 
knowledgment or  promise  to  pay  the  debt ; 
it  being  held  that  a  written  statement  that 
the  creditor  ought  to  look  to  another  (a 
joint  maker)  for  payment,  as  such  other  is 
doing  well,  was  insufficient.  It  was  said 
that,  although  there  was  some  recognition 
of  the  debt,  there  was  not  such  a  recog- 
nition as  amounted  to  a  promise  or  undir- 
taking  to  pay  it. 

And  mere  silence  of  a  personal  represen- 
tative upou  presentation  to  him  of  a  claim 
against  his  decedent  has  been  held  not  to 
amount  to  an  acknowledgment  aulHeient  to 
work  a  waiver  of  the  statute  of  limitations. 
riemming  v.  Flemming,  S.t  N.  C.  127. 

So  it  has  been  held  that  acknowledgments 
of  the  justness  of  a  claim  do  not  constitute 
a  promise  or  acknowledgment  sujliclent  to 
waive  or  toll  the  statute  of  limitations. 
Head  v.  Manners,  5  J.  J.  Marsh.  255;  Seig 
V.  Acord,  21  Gratt.  305,  8  Am.  Rep.  605. 

And  in  Whitehurst  v.  Dey,  90  N.  C.  542. 
it  was  held  tliat  admission  of  the  correct- 
ness  of  the  claim  and  a  verbal  promise  to 
pay  same  did  not  arrest  the  running  of  the 
btatute  of  limitations,  where  such  acts  did 
not  prevent  the  claimant  from  suing,  and 
there  was  no  agreement  for  indulgence. 

Nor  is  an  acknowledgment  of  an  indebt- 
ed ness,  made  for  a  special  purpose  other 
than  a  waiver  of  the  statute  of  limitations, 
sufficient  to  work  such  a  waiver.  Thus,  ap- 
plying the  rule  that  an  acknowledgment,  to 
avoid  the  statute,  must  be  unqualified  and 
disconnected  with  any  circumstance  indi- 
cating  an   intention   not    to   become   liable 
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upon   It,  it  nas  held  in   Deyo  v.  Jones,  10 

Wpnd.  491,  that  an  admisBion  of  an  indebt- 
«dnp!M  for  a  particular  or  epocial  purpose 
does  not  amount  to  an  aoknowledginent 
sufficient  to  waive  Or  to)l  the  statute  of 
limitations.  In  this  caae  the  executrix 
aj^eed  that  a  note  given  by  her  testator 
which  n-as  lierred  bj'  the  statute  of  limita- 
tions might  be  charged  against  her  distribu- 
tivtf  share  in  the  estate  of  the  payee  of  the 
note,  and  it  was  held  that  such  consent  did 
not  amount  to  such  an  acknowledgment  as 
would  defeat  the  operation  of  the  statute 
60  as  to  permit  recovery  of  the  tialance  of 
the   note   in  an   action   against  her   as  ex- 

And   see  the   next   following   subdivision 
(IV.  a,  3  J  of  this  note. 


Generally  iie  to  new  promise  aeeompanieil 
b^'  request  to  know  if  creditor  is  satisfied, 
see  note  to  Gray  v.  Day,  43  L.R.A.(X.S.l 
o3,i.  And  as  to  effect  of  promise  to  pay  as 
soon  as  the  promisor  can,  seo  note  to  Ben- 
ton V.  Benton,  27  L.R.A.fX.S.)  300;  and 
ns  to  whether  an  expression  of  hope  or  ex- 
pectation will  constitute  a  new  promise 
which  will  toll  the  statute  of  limitation!!, 
see  note  to  Coe  v.  Rosene.  3H  L.R.A.lX.S.l 
677.  Upon  the  general  question  whether  or 
not  an  unaccepted  offer  of  compromise  will 
toll  the  statute  of  limitations,  see  tile  note 
to  Marcum  v.  Terry.  37  L.R.A.fX.S.)  88S. 

The  weight  of  authority  is  to  the  effect 
that  a  conditional  acknowleilgment  or  new 
promise  by  a  personal  representative  to 
pay  an  indebtedness  of  the  estate  ia  not 
Bufticient  to  wort  a  waiver  or  tolling  of  the 

This  was  the  rule  laid  down  in  Xewhouse 
T.  Redwood,  7  Ala.  508.  .\nd  in  Alabama 
it  was  subsequently  expressly  provided  by 
statute  that  an  unconditional  promise  in 
writing  only  will  remove  the  bar  of  the 
statute  as  to  a  debt  complete  I  v  barred. 
Harwood  v.  Harper,  54  Ala.  65B  (liev.  C-odes 
S  2ftl4);  Scott  V,  Ware,  64  Ala.  174  (Code 
1870.  S  3240). 

And  in  Lampman  v.  Davis,  1  U.  C.  Q.  B, 
170.  it  was  held  that  an  acknowiedpniciit. 
coupled  with  a  statement  that  the  claimant 
could  not  be  paid  for  want  of  assets,  was 
insuflicient  to  work  a  waiver  of  the  statute 
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So  it  has  been  held  that  an  acknowledg- 
ment by  an  executor,  couched  in  terms 
which  preclude  any  promise  to  pay,  is  not 
sufficient  to  waive  the  statute  of  limita- 
tions as  to  a  debt  barred  in  the  debtor's 
lifetime.  BrigRs  v.  Wiison,  5  De  G.  M,  A 
G.  12,  2  E<|.  Rep.  153,  17  Beav.  330,  hold- 
ing insufficient  an  acknowledgment  by  the 
executor  that  the  elaim  was  just,  and  that 
he  did  not  dispute  it,  but  was  compelled  t» 
refutte  payment  without  a  court  order,  the 
l^atees  objecting  to  the  pavment  thereof. 

And  in  Grady  v.  Wilson,  115  X.  C.  344, 
44  Am.  St.  Hep.  461,  20  S.  E,  518,  it  was 
held  that  the  reply  of  an  administrator  to 
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a  claimant  that  it  was  not  necessary  to  get 
n  lawyer,  and  that  he  "would  see  the  judge 
and  do  whatever  he  said,"  was  not  conduct 
which  waived  the  statute  of  iiraitations. 

But  see  Chapman  v.  Dixon,  4  Harr,  &  J, 
527,  wherein  it  was  held  that  an  oral  dec- 
laration of  an  administrator  to  a  creditor 
of  the  decedeut,  that  she  would  pay  all  just 
claims,  and  promising  to  pay  if  the  court 
n-ould  pass  the  account,  was  a  waiver  of  the 
statute  of  limitations.  But  see  Kent  v. 
Wilkinson,  6  Gill  &  J.  497,  holding  that 
I  where  the  promise  is  a  qualified  one  the 
debt  must  be  proved  before  the  promise  can 
be  relied  upon. 

And  see  Justice  v,  Gallert,  131  N.  C.  393, 
42  S.  K.  850,  wherein  it  was  held  that  evi- 
dence that  an  administrator  had  said  both 
to  a  claimant  and  her  executor  that  when 
he  could  get  the  money  he  would  pay  the 
claim,  and  again  to  the  latter,  that  he 
knew  his  intestate  had  the  money  (alleged 
to  have  been  deposited  with  him),  but  that 
what  had  become  of  it  was  a  mystery,  was 
sufflcient  to  take  to  the  jury  the  questions 
whether  the  administrator  had  admitted  the 
amount  due  and  had  promised  to  pay  it  so 
as  to  remove  the  bar  of  the  statute  of 
limitations. 

In  Kfton's  Succession,  Manning,  Unrep. 
Cas,  (La,)  399,  it  was  said  that  while  a 
written  acknowledgment  upon  a  claim  upon 
a  paper  attached  thereto  by  the  personal 
representative  would  amount  to  an  ac- 
knowledgment sufficient  to  toll  the  statute 
of  timilationa,  merely  putting  the  claim  in 
the  hands  of  the  representative's  attorney 
would  not  amount  to  such  an  acknowledg- 


It  has  been  held  that  where  the  debt 
was  barred  before  the  making  of  the  ac- 
knowledgment or  new  promiae,  there  must 
be  both  an  ncknowledgment  of  the  claim 
and  a  promise  to  pay  it,  Townes  v.  Fer- 
guson. 20  A\a.  147,  holding  sufficient  to  re- 
move the  bar  the  following  statement:  ''The 
account  is  a  good  one,  but  I  cannot  pay  it 
before  June,  at  which  time  I  will  be  re- 
ceiving money  for  the  hire  of  negroes." 

And  an  admission  of  an  indebtedness  of 
the  estate  by  the  personal  representative. 
without  a  promise  to  pay  same,  was  held 
insufficient  to  waive  the  statute  of  limita- 
tions in  Watkins  v.  Washburn,  2  U.  C.  (J. 
B.  201;  the  court  saying  that  in  the  case  of 
an  acknowledgment  or  promise  made  by  an 
executor,  unlike  that  of  a  debtor  himself. 
a  promise  to  pay  cannot  be  implied  from 
a  mere  admission,  and  that  an  express 
promise  JB  necessary. 

And  in  Oakes  v.  Mitchell,  15  Me.  350,  it 
was  held  that  an  acknoVFledgment,  even  if 
sufficient  to  imply  a  promise,  will  not  work 
a  waiver  of  the  bar  of  the  statute  of  limi. 
tations.  In  this  case  the  court  said  that 
a  stronger  case  must  be  made  where  acts 
of  an  executor  or  administrator  are  relied 
upon  as  a  waiver  of  the  statute  of  limita' 
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And  following  Oakes  v.  Mitchell,  Bupra, 
it  was  held  <n  Bunker  v.  Atbearn,  35  Me. 
364,  that  an  acknowledgment  by  a  personal 
reprenentative  of  a  debt  of  the  decedent, 
standing  alone,  was  insufficient  to  waive  the 
statute  of   limttationa. 

But  it  has  been  held  tliat  either  a  prom- 
ise to  pay,  or  sueh  an  acknowledgment  of 
the  debt  as  will  imply  a  promise  to  pay,  is 
Hutlicient  to  toll  the  statute  of  I  imitations. 
See  Holmes  v.  Rartlett.  160  111.  App.  443; 
and  Head  v.  Manners,  .1  J.  J.  Marsh.  25-5, 
holding  that  a  bare  acknowledgment  of  a 
debt  will  not  take  the  cose  out  of  the  stat- 
ute unless  it  is  reasonably  inferable  from 
the  acknowledgment  that  the  promisor  in- 
tends to  pay  the  debt,  and  that  an  implied 
promiae  to  pay  a  debt  cannot  be  inferred 
from  an  implied  acknowledgment  of  tlic 
debt.  And  see  TaEcnell  v-  Whittle,  13 
(tratt.  329,  wherein  it  was  held  that,  a^l- 
mitting  that  a  personal  representative 
could  revive  a  barred  debt,  a  request  by  an 
executor  that  he  be  furnished  with  a  state- 
ment of  a  debt,  and  the  fui'niBhing  of  the 
same  by  the  creditor,  ia  not  a  sufficient  ac- 
knowledgment, even  though  the  execjitor 
made  no  objection  to  the  debt;  the  mle 
being  that  if  an  executor  can  waive  a 
barred  debt,  he  can  only  do  so  by  an  ex- 
press promise,  or  by  such  an  acknowledg- 
ment as  plainly  implies  a  promise  to  pay. 

So,  in  Delaware  it  has  been  held  that  an 
unqualified  and  unconditional  acknowledg- 
ment of  a  debt  is  sufficient  to  constitute  a 
waiver  of  the  statute  as  to  a  subsisting 
debt,  and  that  an  express  promise  to  pay 
is  nut  necessary,  ns  in  such  case  there  is  an 
implied  promise  to  pay.  Chambers  v.  Fen- 
neniore,  4  Harr.  |Del.|  368;  Conoway  v. 
Spicer,  5  Harr.   (Del.)   425. 

B.  Xecesaity  for  \rrlflng. 

In  the  absence  of  statute  the  general  rule 
is  that  an  acknowledgment  or  new  promise 
need  not  necessarily  be  in  ivriting.  Thus, 
in  the  following  cases  verbal  acknowledg- 
ments and  promises  bjr  personal  representa- 
tives were  field  sufficient  to  waive  or  toll 
the  statute  as  the  ease  may  bc;  Townes  v. 
Ferguson.  20  Ala.  147  (changed  by  statute 
— see  infra  thia  subdivision )  ;  Pitts  v. 
Wooten,  24  Ala.  474  (changed  by  statute 
—see  infra  this  subdivision )  ;  Ecker  v.  First 
Nat.  Bank,  59  Md.  201  (declaration  that 
the  exccntor  was  at  all  times  ready  and 
willing  to  pay;  that  after  certain  named 
events  he  would  pay,  etc.;  and  that  the 
claim  was  just,  etc.);  Cobham  v.  Adminis- 
trators, 3  N.  C.  (2  Hayw.)  6,  2  Am.  Dec. 
612  (admission  of  the  testator's  signature, 
with  the  addition  that  all  the  just  debts 
would  be  paid,  held  to  be  a  suflicient  new 
promise  to  revive  a  barred  debt). 

But  in  a  number  of  jurisdictiona  the  rule 
is  governed  by  statutory  provisions  which 
generally  require  a  written  acknowledg- 
'  -r  new  promise. 
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Thus,  in  New  Jersey  it  is  provided  by 
statute  that  an  acknowledgment  or  promise 
by  an  executor  or  administrator  to  take  a 
case  out  of  the  statute  of  limitations  must 
be  in  writing.  See  Hewea  v.  Hurff,  6S  N. 
J.  L.  263,  55  .Atl.  275,  holding  that  the 
expressions  used  In  certain  letters  written 
by  an  executor  to  a  creditor  were  suJEcient 
acknowledgments  within  the  meaning  of  the 
statute. 

And  in  West  Virginia  it  is  expressly  pro- 
vided by  statute  that  *'no  promise  except 
by  writing  shall  take  any  case  out  of  the 
operation"  of  the  statute  of  limitations. 
See  Van  Winkle  v.  Blackford,  33  W.  Va. 
573,  11  S.  E.  26,  holding  that  a  personal 
representative  cannot  by  a  "verbal  prom- 
ise"' prolong  against  the  decedent's  estate 
the  vitalitv  of  a  debt  not  yet  barred;  iind 
Stiles  v.  liurel  Fork  Oil  ft'Coal  Co.  47  W. 
Va.  838,  35  S.  E.  1)86,  holding  that  under 
this  statute  the  acknowledgment  must  be 
in  writing,  be  clear  and  definite,  plainly  im- 
port a  liability  to  pay,  and  must  not  be 
conditional  or  made  by  way  of  compromise 
or  attempt  at  settlement. 

So,  in  Massachusetts  by  express  statute 
(Rev.  Stat.  chap.  120,  %%  13  et  seq.)  an  ac- 
knowledgment to  take  the  debt  out  of  the 
Blatute  of  limitations  must  be  in  writing. 
See  Foster  v.  .'Jtarkey,  12  Cush.  324. 

And  in  New  York  it  ia  provided  by  stat- 
ute that  an  acknowledgment  made  by  a  per- 
sonal representative  within  the  statutory 
period,  to  be  ;^ul^lcie^t  to  toll  the  statute, 
must  be  in  writing  and  signed  by  the  party 
to  be  charged.  See  He  Kendrick,  3  Dem. 
.301,  15  Abb.  y.  C.  189,  affirmed  in  107  S. 
Y.  104,  13  X.  E-  762;  Bucklin  v.  Chapin, 
1  Lans.  443;  and  McLaren  v.  McMartin,  36 
N.  Y.  88,  3  Abb.  Pr.  N.  S.  345,  33  How.  Pr. 
449. 

.\nd  that  an  acknowledgment  must  be  in 
writing  under  the  Alabama  statutes,  see 
Harwood  v.  Harper,  54  Ala.  659,  construing 
Rev.  Code,  §  2914;  and  Scott  v.  Ware,  64 
Ala,  174.  construing  Code  1876,  S  3240. 

And  that  under  the  Louisiana  statutes  an 
acknowledgment  of  a  debt  of  a  deceased 
person  made  by  his  personal  representative 
must  be  in  writing,  see  Patrick's  Succession, 
30  La.  Ann.  1071.  And  see  Warren  v. 
Childress.  23  La.  Ann.  184,  wherein  it  was 
held,  without  reference  to  the  statute,  that 
an  acknowledgment  by  an  executor  or  ad- 
ministrator, to  be  BufKcient  to  toll  the  stat- 
ute of  limitations,  must  be  in  writing.  It 
was  also  held  in  the  latter  case  that  the 
acknowledgment  of  notes  held  by  a  creditor 
of  the  succession,  while  It  must  be  in  writ- 
ing, need  not  be  made  on  the  notes  them- 
selves, but  may  be  made  on  a  separate  piece 
of  paper.  So,  the  execution  of  a  renewal 
note  by  a  personal  representative  has  been 
held  to  interrupt  the  prescription  as  to  the 
debt  evidenced  by  the  notes.  Mansion's 
Succession,  34  La.  Ann.  1247.  In  Sevier  v. 
Gordon,  21  La.  Ann.  373,  an  acknowledgment 
written  on  the  back  of  a  promissory  note  of 
the  decedent  by  his  executor  was  held  to  in- 
terrupt the  statute  of  limitations.  But  for 
a  Louisiana  case  holding  that  an  acknowl- 
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edgnient  or  new  promlie  ne«d  not  be  in 
writing,  see  Walker  v.  Cniikshenk,  23  La 
Ann.  252,  whi^rem  it  was  held  that  a.  state 
metit  to  the  effePt  that  if  the  oreditoi 
would  throw  olT  the  interest,  the  personal 
representative  would  pay  the  clHim,  was 
HUflicient  to  interrupt  the  pre  script  ion. 

So,  in  England  an  acitnowledgraent  by  an 
exeoutor  or  administrHtor  must  be  in  writ- 
ing. See  Re  Macdonald  [IflDT]  2  Ch.  ISl, 
66  L.  J.  Ch.  N.  S.  830,  76  L.  T.  N.  S.  713, 
45  Week.  Rep.  628. 

e.  To  1 


Generally  as  to  the  person  to  whom 
knowledgmcnt  or  new  promise  must  be 
made  to  toll  the  statute  or  remove  the  bar, 
see  not^e  to  Doran  v.  Doran,  25  L.R.A. 
(N.S,)  805,  and  Girard  Trust  Co.  v.  Owen, 
33  L.R.A.(N.S.)  202. 

The  genera)  rule  is  that  an  acknowledg- 
ment or  new  promiae  made  bf  a  personal 
representative  to  be  binding  mu»t  be  to  an 
interested  partv. 

Thus  it  has  been  held  that  an  acknowl- 
edgment made  to  a  stranger  is  not  sufiidcnt 
in  New  York,  the  rule  being  tiiat  an  ac- 
knowledgment, to  take  the  case  out  oE  the 
statute,  must  be  made  to  the  creditor,  hia 
agent,  or  some  person  representing  him, 
Btoodgood  V.  Bruen,  8  N.  Y.  362;  He  Kend- 
rick,  107  X.  Y.  ICH,  13  N.  E.  672,  alTirming 
3  Dcm.  301,  15  Abb.  X,  C.  189. 

And  the  same  has  been  beld  to  be  the 
rule  in  Ontario.  See  li-ing  v.  Rogers,  31 
Ont.  Rep.  573. 

And  applying  the  rule  that  an  acknowl- 
edgment by  a  personal  representative,  to 
waive  the  statute  of  limitations,  must  lie  to 
u  creditor  or  his  agent,  it  has  been  bold 
in  England  that  an  acknowledgment  to  the 
court  was  not  sutt^cient.  Re  Beavan,  81  L, 
.r.  Ch.  N.  S.  11.3,  Ili)l2]  1  Ch.  306,  105  U  T. 
N.  S.  784,  holding  that  setting  ont  a  stat- 
ute-barred debt  in  the  schedule  of  debts  in 
the  revenue  aflidavit  for  probate  by  an 
executor  was  not  a  suRicient  acknowledg- 
ment. This  case  overruled  on  this  point 
Smith  V.  Poole,  12  Sim.  17.  10  L,  J.  Ch.  N. 
S.  102,  which  held  (hat  inclusion  of  a 
barred  claim  in  an  inventory  and  account 
filed  in  the  ecclesiastical  court  on  the  ci- 
tation of  a  third  person  was  a  sufllcient  ac- 
knowledgment of  the  barred  debt.  But  an 
acknowledgment  to  the  court  has  been  beld 
Hufflcient  to  revive  a  specialty  debt  under 
statutes  which  merely  require  that  the  ac- 
knowledgment be  made  or  contained  in 
some  writing,  there  being  no  mention  of 
any  necessity  for  a  promise  to  the  parly 
making  (he  claim.  Moodie  v.  Bannister.  4 
Drew.  432,  28  I..  J.  Ch.  N.  S.  881,  5  .Jur. 
N.  S.  402,  7  Week.  Rep.  27S,  holding  that 
the  admission  of  indebtedness  on  it  bond, 
contained  in  the  answer  of  the  executor 
of  the  obligor  made  in  a  suit  to  which  the 
obligee  was  not  a  partT,  was  sufficient  to 
take  the  debt  out  of  the  statute. 

And  in  the  Pennsylvania  Case  of  Re  Bell, 
26  Pa.  02,  it  was  held  that  the  inclusion 
L.R.A.iei5B. 


of  bis  individual  cbiim  against  a  decedent's 
estate,  by  the  personal  representative,  in 
the  inventory  of  the  estate,  did  not 
amount  to  en  acknowledgment  sufficient  to 
take  tbe  claim  out  of  the  statute  of  limita- 

And  in  Kew  -Jersey  it  has  been  held 
(Everilt,  Prosecutor,  v.  Williams,  45  K.  J. 
L.  140)  that  the  insertion  of  a  debt  not  yet 
barred  by  the  statute  of  limitations,  in  a, 
representation  of  debts  made  by  an  ad- 
ministrator to  the  court  for  tbe  purpose  of 
procuring  an  order  to  sell  lands  and  pay 
debts,  was  not  such  an  acknowledgment  as 
took  the  debt  out  of  the  statute  of  limita- 
tions. 

So,  in  Washington  Market  Co.  v.  Beck- 
ley,  4  Mackey,  103,  the  court,  without 
deciding  whether  or  not  an  executor  or  ad- 
miniatratot  may  waive  the  statute  of  limi- 
tations, held  that  retention  by  the  personal 
representative  in  his  administration  ac- 
count of  estate  money,  with  the  consent  of 
the  court,  to  pay  a  claim  which  had  been 
approved  and  passed  by  the  court  but  which 
was  barred  by  the  statute,  and  verification 
of  the  account,  did  not  rerflove  the  bar  of 
tlie  statute  so  as  to  prevent  the  adminis- 
trator pleading  it  in  a  subsequent  action  on 
the  claim. 

But  in  Louisiana  the  rule  seems  to  be 
fairly  well  settled  that  an  acknowle<lgment 
made  in  a  document  connected  with  the 
administration  of  the  estate  is  sulTieient  to 
toll  the  statute.  Thus,  In  Berens  v.  Boutte, 
31  I^.  Ann.  112,  it  was  held  that  executors 
by  classifying  a  claim  against  the  succes- 
sion as  one  of  its  debts,  and  praying  for  a 
sale  of  property  to  pay  the  claim,  thereby 
acknowledged  the  debt  and  interrupted  the 
statute.  Troendle  v.  De  Bouchel,  33  I..a- 
Ann.  753,  is  to  the  same  effect.  And  in 
Maraiat  v.  Guilbeau,  31  1.41.  Ann.  713,  it 
was  held  tliat  placing  a  debt  on  his  ac- 
count by  an  administrator,  and  asking  for 
authority  to  paj'  it,  was  an  acknowledg- 
ment interrupting  prescription.  Morris  v. 
Cain,  38  La.  Ann.  712,  1  So.  707,  2  So.  418, 
is  to  the  same  effect.  And  in  Willis's  Suc- 
cession. 100  La.  281,  33  So.  314,  the  placing 
of  a  debt  on  his  account  by  an  adminis- 
trator, and  the  granting  of  an  order  to  pay 
it.  was  held  to  suspend  the  operation  of  the 
statute.  And  in  Porter  v.  Hornshv,  32  La. 
Ann.  3.17.  it  was  held  that  the  mere  filing 
by  an  executor  of  a  statement  of  debts  was 
an  aeknowledgmcnt  which  suspended  pre- 
scription as  to  such  debts. 

In  McMillan  v.  Toombs,  74  Ga.  536,  it 
as  held  that  bringing  a  creditor  into  an 
tion  by  cross  bill,  and  alleging  that  be 
id  an  account  against  the  estate,  was  a 
lilicient  acknowledgment  under  the  Geor- 
gia Code  to  take  the  debt  out  of  the  statute 
of  limitations. 

b.  Puffment. 

Generally  as  to  effect  of  payments  upon 
condition  to  take  a  debt  out  of  the  bar  of 
tbe  statute  of  limitations,  see  note  to  Gill- 
ingham  v.  Brown,  55  L.R.A.  320. 
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I  but  that 


There  seems  to  be  do  quest! 
pajment  of  a  iJebt  amounts  to  a  waiver  oi 
the  statute  of  limitations,  where  the  eseeu- 
tor  or  administrator,  hh  the  case  may  hf.  haa 
a  right  lo  waive  or  toll  the  sUtutc.  This 
is  the  effect  of  the  decisions  in  the  follow- 
ing cases:  Fairfax  v.  Fairfax,  2  Cranch,  C. 
C.  25,  Fed,  Cfts,  No,  4,613;  Scott  v.  Ware, 
64  Ala.  174;  Payne  v.  Pusey,  3  Bush,  &Q4; 
Ducker's  Succession,  10  La.  Ann.  758;  An- 
derson's Appeal  3  Walk,  (Pa.)  497;  Ken- 
nedy's Appeal,  4  Pa.  149;  Lowis  v.  Bum- 
ney,  L.  R.  4  Eq.  461. 

c.  Part  payment. 

Part  payment  by  a  personal  representa- 
tive having  general  authority  to  pay  debts 
baa  been  held  sufficient  to  waive  or  toll  the 
statute  of  limitations  wh^re  such  a  repre- 
seDtative  haa  authority  to  bo  relieve  from 
the  Btatutorv  bar,  Ott  v,  Flinnpaeh,  143 
III.  App.  81 1  Holmes  v.  Bartlett,  160  III. 
App.  443;  (juynn  v.  Carrol],  10  Md.  1S7 
(provided  the  representative  had  full  knowl- 
edge of  the  accoimt) ;  Semmes  v.  Magruder, 
10  Md.  242;  Foster  v.  Starkey,  12  Cuali. 
325  (noting  that  while  by  express  statutory 
provision  an  acknowledgment  to  avoid  the 
statute  of  limitations  must  he  in  writing, 
tbe  common- taw  effect  of  a  payment  of 
principle  or  interest  is  expressly  preserved 
by  Rev.  Stat.  chap.  120,  ?,  171;  Fisher  v, 
Metcalf,  7  Allen,  209  (holding  that  part 
payment  of  a  debt  made  by  an  administra- 
tor of  a  debtor  takes  tbe  debt  out  of  the 
general  statute  of  limitations  although  no 
promise  is  made  to  pay  the  balance);  Slat- 
tery  v.  Doyle.  180  Mass.  27,  «1  N.  K.  264, 
holding  same  aa  next  preceding  case;  Heath 
V.   Grenell,   61    Uarb.    190:    Re    Robbins,    7 


on  other  grounds  in  42  App.  Div,   301. 
N.  Y.  Supp.  105;  Holly  v.  Gibbons,  176  N. 
Y.  520,  98  Am.  St.  Rep.  604,  68  X.  E.  B89, 
modified  on  another  point  on  rehearing  in 
177  N.  y.  401,  09  N.  K.  731. 

And  in  Alabama,  prior  to  tbe  enactment 
of  the  Code,  partial  payment  would  toll 
the  statute  if  made  before  the  bar  was 
perfect,  or  remove  the  bar  if  complete,  Har- 
wood  V.  Harper,  54  Ala.  659.  And  even 
under  the  statute  n  partial  payment  made 
before  the  bar  of  tbe  statute  is  complete 
will  prevent  the  operation  of  the  statute, 
the  part  of  the  debt  not  paid  being  with- 
drawn from  the  operation  thereof.  Scott 
V.  Ware,  64  Ala.  174,  construing  Code  1876, 
i  3240;  (irimball  v.  Mastln.  77  Ala.  553, 
construing  the  same  provision.  But  by 
tbe  express  terms  of  tbe  Alabama  statutes 
a  partial  payment  will  not  remove  the  bar 
of  tbe  statutes  where  the  bar  was  complete 
at  the  time  of  the  part  payment,  Har. 
wood  V,  Harper,  supra,  construing  Kev. 
Code,  S  2914;  Scott  V.  Ware.  64  Ala.  174, 
construing  Code  1876,  g  3240;  Urimball  v. 
Mastin,  supra,  construing  Code  1876,  §  3240. 
And  the  giving  of  a  bill  of  exchange  for  the 
entire  amount  of  a  debt  cannot  operate  aa 
J..R.A.1915B. 


a  partial  payment  of  the  debt  so  as  to 
prevent  or  remove  the  bar  of  the  stat- 
ute under  the  rule  allow ing  the  statute 
to  be  tolled  by  a  part  payment  made  be- 
fore the  bar  was  complete.     Scott  v.  Ware, 

And  it  haa  been  held  that  evidence  of  a 
payment  need  not  he  in  writing  in  order 
to  toll  the  statute  of  limitations.  Ott  v. 
Flinspach,  143  111.  App.  61. 

But  an  unauthorized  part  payment  will 
not  amount  to  an  acknowledgment  sufficient 
to  toll  the  statute  of  limitations.  Cox  v. 
Phelps,  65  Ark.  1,  45  S.  W.  990  {statute 
provided  that  no  claim  against  tbe  estate 
could  be  paid  unless  probated,  and  the 
claim  in  question  had  not  been  approved 
by  tbe  court). 

And  it  has  been  lield  that  a  surrogate's 
decree  establishing  an  indebtedness  and 
ordering  a  pro  rata  payment  out  of  the 
assets  of  the  decedent's  estate  is  not  in 
law  a  promise  on  the  part  of  tbe  personal 
representative  to  pay  the  balance  so  as  to 
toil  the  statute  of  limitations,  Arnold  v. 
Downing,  11  Barb.  554, 

But  the  giving  by  an  executor  of  a  re- 
ceipt for  a  stated  amount  "on  account  of 
services  rendered"  the  decedent  "in  his  life- 
time," which  amount  was  a  part  only  of 
that  alleged  to  be  due  for  such  and  similar 
services,  bas  been  held  to  be  a  part  pay- 
ment sufficient  to  work  a  waiver  of  the 
statute  of  limitations.  Quynn  v.  Carroll, 
10  Md,  197;  Semmee  v.  Magruder,  10  Md. 
242. 

d.  Failure  to  plead  etatute. 

The  failure  or  refusal  of  an  executor  or 
administrator  to  plead  the  statute  of  lim- 
itations against  a  debt  of  the  estate  has 
been  held  to  constitute  a  waiver  of  a  de- 
fense offered  by  it,  he  having  the  right  to 
waive  tbe  statute.  West  v.  Smith,  8  How. 
402,  12  L.  ed.  1130,  holding  such  to  l>e  the 
rule  under  the  law  of  Virginia;  F,\  parte 
I'crrvman,  26  Ala.  79,  60  Am.  Dec.  494; 
I.ce  V.  Colston,  5  T.  B.  Mon.  238;  Payne  v, 
Piiscv.  8  Bush,  664;  Emeraon  v.  Thompson. 
16  Mass.  429;  Pursel  v.  Puraet,  14  X.  3. 
Eq.  614  (so  holding  in  effect):  First  Nat. 
Bank  V.  Thompson.  61  N.  J.  Eq.  186,  48 
Atl.  333;  Leigh  v,  Smith,  38  N.  C.  (3  Ireil. 
Eq.)  442.  42  Am.  Dec.  182;  Alston  v.  Trol- 
lope.  L.  R.  2  Eq.  205,  35  Beav.  4S6,  35  L. 
J.  Ch.  N.  S,  848,  14  I..  T.  N.  S.  451,  14 
Week.  Rep.  722;  Ex  parte  Dewdney,  15 
Ves.  Jr.  47B,  2  Rose,  59  note  {dictum); 
Castleton  v.  Fanahaw,  1  Eq.  Caa.  Abr.  306. 


e.  Statement  of  account. 

It  has  been  held  that  the  atateroent  of 
an  account  by  an  executor,  of  an  indebted- 
ness of  his  testator  which  never  before  bad 
been  ascertained  or  determined,  was  auf- 
ficient  to  toll  the  statute  of  hmitationa 
even  though  no  express  promise  to  pay  was 
made.  Watkins  v.  Washburn,  2  U,  C.  Q. 
B.  291. 


BERN  ir 
f.  Agreemetit, 

fieiMTally  as  to  effect  on  running  of  stat- 
ute ol'  limitations  0/  agreement  not  to  plead 
the  statute,  see  notos  to  Chesapeake  &,  N. 
R.  Co.  V.  Siieiiliman,  63  L.E.A.  l'J3.  and 
Brown  v.  Atlantic  Coast  Line  R.  Co.  16 
L.K.A.IN.S.)    845. 

In  Ladn  v.  Trill,  31  L,  J.  Ch.  N.  S.  102, 
6  Jur.  272,  it  wa's  held  that  an  agreement 
■jetweeu  the  respective  executors  uf  two 
deceased  persons,  that  all  accounts  bct\i'een 
aucSi  persons  should  be  settled  without  ref- 
erence to  the  statute  of  limitations,  was 
valid  and  enforceable  so  as  to  prevent  (he 
pleading  of  the  statute  against  barred  items 
in  tbe  accounts. 

g.  ConfcBKlon  of  iiidgmcnt. 

In  England  it  hna  been  held  that  con- 
fession of  Judgment  bj  a  personal  repre- 
sentative, in  a  suit  on  a  barred  claim,  is  a 
waiver  of  the  statute  binding  against  the 
estate.  Hunter  v.  Baxter,  3  Gilf.  214,  31 
I^  J.  Ui.  N.  S.  432,  5  L.  T.  N.  S.  40. 

And  in  Woods  v.  Irwin,  141  Pa.  278,  23 
Am.  St.  Bep.  282,  21  AtL  603,  it  was  held 
that  an  administrator  when  sued  is  not 
bound  to  plead  the  statute  of  limitations, 
and  that  a  confession  of  judgment  by  him 
if  done  in  good  faith  ia  good  as  against  the 
estate  although  the  dividends  of  the  cred- 
itors would  be  reduced  therebv.  Re  Clag- 
horn,  181  Pa.  600,  S9  Am.  St. 'Rep.  680,  37 
Atl.  918,  is  to  the  same  effect. 

And  in  Louisiana  confession  of  judgment 
by  a  personal  representative  on  a  claim 
not  completely  barred  by  the  statute  of ! 
limitations  was  held  in  Mansion's  vSucces-  I 
sion,  34  La.  Ann.  1247,  to  constitute  an  1 
acknowledgment  sufficient  to  interrupt  the 
running  of  the  statute. 

But  that  an  executor  de  son  tort  cannot 
waive  (he  statute  of  limitations  by  confes- 
sion of  judgment,  see  Grant  v.  ^IcOonald, 
8  Grant,  Ch.  (U.  C.)  468,  as  set  out  and 
quoted  supra,  II.  e. 


r.  Effect  of  ., 
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Where  it  is  held  that  an  executor  or  ad- 
ministrator may  toll  or  waive  the  cause  of 
action  barred  by  tlie  statute  of  limitations, 
and  he  does  so,  his  subsequent  death  does 
not  extinguish  the  cause  of  action,  as  his 
promise  is  binding  upon  bis  successor. 
Townes  v.  Ferguson.  20  Ala.  149;  Martin 
V.  EUerbe.  70  Ala,  326. 

So  an  acknowledgment,  new  promise,  or 
part  payment  by  an  e\ecutor  auflicient  to 
waive  or  toll  the  statute  of  limitations  has 
been  held  to  be  good  as  against  the  admin- 
istrator de  bonis  iion.  Quynn  v.  Carroll. 
10  Md.  197;  Semmcs  v.  Alagruder,  10  Md. 
242;  Emerson  v.  Thompson,  16  Mass.  429; 
Braxton  v.  Harrison,  11  Gratt.  30;  Bishop 
V.  Harrison,  2  Leigh,  632. 

As  to  whether  a  waiver  by  one  of  two 
or  more  executors  or  administrators  is  biud- 
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ing  upon  those  other  than  the  one  working 
the  waiver,  see  supra,  II.  d,  and  its  several 
subdivisions. 

ft.  Joint  obllgore. 

It  has  been  held  that  a  partial  poynient 
or  acltnowledgjuent  by  an  eseeutor  or  ad- 
ministrator of  one  of  the  joint  makers  of 
a  note,  made  before  the  statute  lias  fully 
run,  is  not  binding  upon  his  surviving  prom- 
isors. Hathaway  v.  Haskell,  0  Fick,  42; 
Holcomb  V.  Sloan,  30  llich.  173,  holding 
such  to  be  the  rule  notwithstanding  the 
surviving  promisor  advised  the  e.ibibition 
of  the  note  againat  the  estate,  upon  which 
exhibition  the  partial  payment  had  been 
made;  Chrisman  v.  Irwin,  37  Mo.  1611,  90 
Am.  Dec.  3"5j  Read  v.  Price  11900]  ]  K,  B, 
577.  78  L.  .1.  K.  B.  N.  S.  504,  100  L.  T.  N. 
S.  457,  2ri  Times  L.  R.  283  atHnned  in 
[1900]  2  K.  B.  724,  78  L.  J.  K.  B.  N.  K. 
1137,  100  L.  T.  N.  S.  60,  25  Times  L.  R. 
701,  17  Ann.  Cas.  171. 

Rut  in  \'ernon  County  use  of  School  Fund 
V.  Ktewart.  64  Mo.  408,  27  Am.  Rep.  250, 
it  was  held  that  a  part  payment  on  a  bond, 
made  by  the  administrator  of  one  of  the 
joint  makers  before  the  bar  of  tbe  statute 
was  complete,  prevented  the  operation  of 
the  statute  in  favor  of  the  other  makers. 
To  the  same  effect  ia  Zervia  v.  Unneislall, 
20  ilo.  App.  474. 

c  Bona  fide  purclianer». 
It  hns  been  held  that  the  fact  that  an 
executor  or  administrator  failed  to  set  up 
the  statute  of  limitations  to  &  claim 
against  the  estate,  in  consequence  of  which 
land  of  the  decedent  was  sold  to  pay  debts. 
cannot  affect  the  title  of  a  bona  fide  pur- 
chaser of  the  land.  Friedman  v.  Shambltn, 
117  Ala.  4S4,  23  So.  821. 

d.  fi'enernJ  creditors. 

It  would  seem  that  giving  to  the  personal 
representative  the  right  to  waive  or  toll 
the  statute  of  limitations  necessarily  im- 
ports that  the  waiver  or  toll  shall  be  of 
binding  effect  u|>on  the  general  creditors. 
The  question  has  been  expressly  raised, 
however.  Thus  it  has  been  held  that  where 
a  personal  representative  has  the  power  to 
waive  the  statute  of  limitations,  and  does 
BO  by  failing  to  plead  it,  such  waiver  is 
good  against  a  creditor  even  though  he  is 
not  a  party  to  the  adminiatration  snit.  Al- 
ston V.  Trollope,  L.  R.  2  Eq.  205,  35  Beav. 
466,  35  L,  J.  CTi.  N.  S.  846,  14  L.  T.  N.  S. 
451,  14  Week.  Rep.  722,  holding  that  in 
such  case  tlie  court  is  not  bound  to  dis- 
allow a  clnim  so  barred  and  waived.  . 

F.  Heirs  and  devlaces. 

In  most  jurisdictions  where  the  question 
has  been  adjudicated  it  ia  held  that  an  ex- 
ecutor or  administrator,  without  express 
authority,  cannot  waive  or  toll  the  statute 
of  limitations  as  to  a  debt  of  the  decedent 
so  as  to  charge  realty  devised  or  inherited. 
Gilpin  V.  Pluinmer,  2  Cranch,  C.  C.  54.  Fed. 
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Cbh.  No,  6,451  (holding  such  to  be  the  rule 
because  of  the  fact  that  there  is  no  privity 
between  the  representatives  and  the  heirs 
and  devisees)  ;  Bond  v.  Smith.  2  Ala.  600 
(hohiing  Buoh  to  ba  the  rule  at  least  when 
pleaded  by  the  heirs  or  devisees);  Pollard 
V.  Scoars,  28  Ala.  484,  05  Am.  Dee.  304; 
Teague  v.  Corbitt,  67  Ala.  5211;  Scott  v. 
Ware,  B4  Ala.  174;  Steele  v.  Steele,  64  Ala. 
438,  38  Am.  Rep.  16;  Lee  v.  Downey,  68 
Ala.  B8;  Grimball  v.  Mastin,  77  Ala.  553; 
Trimble  v,  Fariss,  78  Ala.  260;  McDonald 
V.  Carnos,  W  Ala.  147,  7  So.  919;  Taylor  v. 
Crook,  136  Ala.  354,  96  Am.  St.  Rep.  26, 
34  So.  903;  Riser  v.  Snoddy,  7  Ind.  442, 
fij  Am.  Dec.  740;  Jones  v.  Mitchell,  9  Kv. 
L,  Rep.  S58  (holding  such  to  be  the  rule, 
at  least  when  pleaded  hy  the  heirs  or  dev- 
isees) ;  Payne  v.  Puscy,  8  Bush,  564  (so 
held  in  a  proceeding  by  the  administrator 
to  subject  the  realty  to  payment  of  the 
administrator's  individual  claim);  Groten- 
kemper  v.  Bryson,  79  Ky.  353  (holding  that 
an  acknowledgment  or  promise  bv  an  ex- 
ecutor could  do  no  more  than  bind  the 
estate  in  bis  bands  as  assets,  if  the  heirs 
did  not  themselves  object  and  interpose  the 
plea  of  the  statute);  Withers  v.  Withers, 
30  Ky.  L.  Rep.  1099,  100  S.  W.  253  (hold- 
ing such  to  be  the  rule  in  a  proceeding  to 
subject  the  realty  to  payment  of  barred 
claims)  ;  Houck  v.  Houck,  J12  Md.  122,  76 
Atl.  581  (holding  that  an  executor  cannot, 
by  a  waiver  of  the  statute  of  limitations, 
bind  the  estate  as  against  the  interests  of 
the  heirs  oi  devisees)  ;  Thompson  v.  Brown, 
16  Mass.  172;  Re  O'Rourke,  12  Misc.  248, 
34  K.  Y.  Supp.  45  (dictum);  Mooers  \ 
White,  6  Johns.  Ch.  360  (Johnson  v.  Beard; 
lee,  15  Johns.  3.  which  seemingly  holds  to 
the  contrary,  if  it  so  holds,  it  is  not  good 
law  in  New  York)  ;  Bevers  v.  Park,  88  N. 
C  456  (holding  that  the  beneficiaries  may 
plead  the  statute  where  the  personal  repre- 
sentative refuses  to  do  so)  ;  Brock  v.  Kirk- 
patrick,  00  S.  C.  322,  85  Am.  St,  Rep.  847, 
38  S,  E.  779:  Divine  v.  Miller.  70  S.  C. 
225,  106  Am.  St.  Rep.  743,  49  S.  E.  479 
(holding  that  a  personal  representative 
may  toll  the  statute  of  limitations  as  to 
the  personalty  only)  ;  Peck  v.  Wheaton, 
Mart.  Il  Y.  353.  This  eonelusion  is  gener- 
ally based  upon  the  fact  that  since  the  real 
estate,  e^'cept  as  charged  by  will  or  statute, 
descends  directly  to  tlie  heirs  and  devisees. 
the  personal  representative  has  no  general 
interest  therein,  in  consequence  of  which 
there  is  no  privity  between  him  and  the 
heirs  or  deviaees,  in  consequence  of  which 
he  cannot  bind  them  by  bis  acts. 

But  in  Xcw  Hampshire  it  bas  been  held 
that  en  executor  or  administrator  may, 
where  tbc  personal  assets  are  not  snUicicnt 
to  pay  the  just  debts  of  the  decedent,  waive 
the  statute  of  Mmitations  as  to  debts  barred 
during  the  lifetime  of  the  debtor,  provided 
only  that  the  claims  are  not  so  stule  as  to 
raise  a  strong  presumption,  aside  from  the 
statute  of  limitations,  against  their  valid- 
ity. Hodftson  V.  White.  11  N.  H.  208.  This 
decision,  however,  was  based  in  part  at 
least  upon  the  fact  that  bv  New  Hampshire 
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statutes  the  real  estate  of  every  person 
stands  chai^d  with  the  payment  of  his 
debts,  and  that  the  heir  has  no  greater 
title  to  the  real  estate  than  he  has  to  the 
personalty,  except  that  if  the  pernonal  prop- 
erty is  sufficient  the  realty  cannot  be  taken. 
In  this  case  the  court  discussed  the  general 
question  of  the  right  of  a  personal  repre- 
sentative to  charge  the  real  estate  of  the 
deceased  debtor  as  to  claims  barred  by  the 
statute  of  limitation^  as  follows:  "If  we 
admit  the  power  of  the  executor  or  adminis- 
trator to  remove  the  bar  of  the  statute  of 
limitations  in  any  ease  by  his  acknowledg- 
ment or  promise,  we  cannot  well  make  a 
distinction  between  tlic  personal  and  real 
estate,  and  deny  the  existence  of  the  power 
where  its  exercise  may  alTect  the  latter, 
while  we  admit  it  if  it  will  affect  the  per- 
8<mal  alone.  .  .  .  The  payment  of  de- 
mands, where  the  right  of  action  is  barred 
by  the  statute,  cannot,  on  any  sound  prin- 
ciple, be  made  to  depend  upon  there  being 
a  aufliciency  of  personal  estate  for  their 
payment.  Nor  can  there  be  any  marshaling 
of  assets  for  the  payment  of  debts  not 
barred,  in  the  first  instance,  and  for  the 
others  afterwards.  If  the  latter  are  paid. 
they  are  to  be  paid  because,  notwithstand- 
ing the  statute,  they  are  still  debts,  and 
the  administrator  has  power  to  recognize 
and  treat  them  as  such;  and  if  they  are 
debts,  duly  recognized  as  such  by  the 
proper  authority  charged  with  the  duty  of 
paying  the  debts,  the  real  estate  is  liable 
to  their  payment  in  default  of  a  sufticienry 
of  personal,  as  much  as  if  the  statute  had 
never  existed.  If,  however,  evidence  should 
be  offered  to  tlie  court  tending  to  show 
tliat  the  demands  for  the  payment  of  which 
the  administrator  desired  to  sell  the  real 
estate  bad  been  paid;  or  if  they  were  so 
stale  that,  aside  from  the  statute  of  limi- 
tations, a  strong  presumption  aroae  against 
i^heir  validity,  that  would  form  »  sufficient 
ground  upon  which  the  court  in  its  discre- 
tion might  well  refuse  to  grant  a  license 
to  sell  real  estate  for  their  payment." 

And  again  in  Kew  Jersey  it  has  been 
held  that  an  executor  may  waive  the  stat- 
ute of  limitations  as  to  barred  claims  so  as 
to  charge  the  real  estate.  In  so  holding  the 
court  in  First  N'flt.  Bsnk  v.  Thompson.  61 
N.  J.  Eq.  188,  48  Atl.  333,  among  other 
things  said:  "The  question  then  is  this. 
wliere  the  administrator  is  unwilling  to 
plead  the  statute,  must  he  distribute  the 
pcrsonalt.v  according  to  one  rule  and  the 
realty  according  to  another!  It  seems  to 
me  that  be  must  distribute  both  species  of 
assets  in  the  same  wav.  If  the  creditor  is 
entitled  to  the  one,  he  is  also,  in  the  same 
measure,  entitled  to  the  other.  Sections  81 
and  92  of  the  orphans'  court  act  provide 
that  the  estate,  real  and  personal,  m  ease 
the  same  shall  be  insufticient  to  pay  all  his 
or  her  debts,  shall  be  distributed  among 
hia  or  her  creditors,  in  proportion  to  the 
sums  that  shall  be  due  to  them  respectively. 
The  only  exception  is  that  the  debts  which 
by  the  act  are  made  preferred  shall  be  first 
paid.     There  is  in  these  provisions  no  hint 
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that  the  creditor  entitled  to  a  share  of  the 
personaltj  nay  atand  in  a  difTcrent  posi- 
tion aa  to  tlie"  realty.  The  verr  tact  tliat 
It  is  the  executor  or  administrator  on  whom 
is  cast  the  duty  of  distribution  militates 
against  the  notion  that  the  distinction  ex- 
ists. ...  It  does  not  by  any  means  fol- 
lon-  tiiat  because  the  lieird,  in  an  action 
against  tlicin,  may  plead  the  statute,  there- 
fore the  administrator  miist.  This  irouid  be 
to  assert  tliat  in  all  cases  where  lands  are 
to  be  sold  the  discretion  of  the  executor  is 
talscn  atvay,  even  ae  to  payment  out  of  per- 
sonalty; but  this  is  manifestly  not  the  law." 

And  in  the  English  ease  of  Lowis  v.  Bum- 
ney,  L.  E.  4  Eq.  451,  it  whs  held  that  an 
executor  may,  in  the  exercise  of  hia  discre- 
tion, waive  the  statute  of  limitatioDs  and 
pay  a  barred  debt  even  though  the  personal 
assets  are  inaufficicnt  to  pay  the  debts,  and 
the  same  would  be  valid  as  against  the 
devisees  of  the  real  estate  upon  which  other 
debts  were  furnished.  The  court  said:  "I 
think  it  is  much  to  be  regretted  that  the 
statute  did  not  destroy  the  debt,  instead  of 
merely  taking  away  the  remedy  for  it.  The 
result  is  that  quefltions  constantly  arise, 
and  amongst  others,  whether  an  executor 
may  not  pa^  a  debt  barred  by  lapse  of  time. 
I  am  of  opinion  that,  in  the  exercise  of  his 
discretion,  he  may  do  so,  and  that  it  does 
not  make  the  slightest  difTcrence  whether 
the  personal  estate  is  suftlcient  or  insuffi- 
cient. If  it  be  inauBlcient  tile  statute  gives 
the  creditor  a  remedy  against  the  real  es- 
tate; but  that  does  not  interfere  nitli  the 
diacretion  of  the  executor."  So,  in  Castle- 
ton  V.  Fanflhaw,  1  Eq.  Cas.  Ahr,  30.j,  it  was 
held  that  the  devisees  could  not  cnmiiel  the 
executor  to  plead  the  statute  of  limitations 
to  barred  claims  against  the  estate.  But 
see  to  the  contrary  the  earlv  English  cases 
of  Briggs  V.  Wilson,  5  Dc  G.  M.  &  G.  12, 
a  Eq.  Rep.  153,  17  Beav.  330;  Fordham  ». 
Wallis,  10  Hare,  217.  22  L.  J.  Ch.  X.  S. 
548;  17  Jur.  228,  1  Week.  Rep.  118;  and 
Putnam  v.  Bates,  3  Russ.  1S8. 

And  where  the  debt  has  become  a  judg- 
ment lien  on  the  real  estate  in  the  lifetime 
of  the  debtor,  and  the  bar  is  not  completed 
during  such  lifetime,  it  has  been  held  that 
the  executor  may  keep  the  debt  alive 
against  the  hcira  and  devisees  by  acknoul- 
edguicnts  and  new  proniiseH.  Latimer  v. 
Peterson,  2  Harr,  (Del.)  38U.  In  this  con- 
nection the  court  said  that  there  was  no 
reason  why  an  executor  could  not  keep 
alive  a  judgment  which  was  a  lien  on  tiie 
real  estate  of  the  debtor  at  the  time  of  his 
death,  since  "were  it  otherwise  no  executor 
could,  by  payment  of  interest  or  part  pay- 
ment of  a  judgment,  save  the  estate  of  his 
teatator  from  a  ruinous  sale  by  the  creditor. 
The  creditor  could  grant  no  indulgence,  al- 
though applied  to  by  the  trustee  appointed 
by  law  to  protect  the  assets  aided  by  part 
payments  and  promises  to  discharge  the 
whole  debt." 

/.  PerHonal   llabtlllH   of  rcpreaenlatli-e. 


personal  representative,  as  for  a  devastavit, 
is  not  covered. 

The  principle  that  a  waiver  of  the  statute 
of  limitations  by  a  personal  representative 
having  a  right  to  so  waive  does  not  render 
him  personally  liable  except  where  his  law- 
ful power  is  exceeded  or  abused  seems  so 
clear  that  but  few  courts  have  expressly 
passed  upon  it.  However,  there  is  some  au- 
thority on  the  question.  Thus  it  has  been 
held  that  where  an  executor  or  adminiatra- 
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amount  paid  by  him  in  satisfaction  of  a 
debt  as  to  which  the  limitation  period  had 
expired,  and  is  not  personally  liable  there- 
of to  the  estate,  Fairfax  v.  Fairfax.  2 
Cranch,  V.  C.  25,  Fed.  Cas.  No.  4,613;  Wil- 
liams V.  Maitland,  3(t  N.  C.  (1  Ired.  Eq.) 
B2;  Uigh  V.  Smith,  38  N.  C.  442,  42  Am. 
Dec.  182;  Anderson's  Appeal,  3  Walk.  |Pa.) 
497;  Kennedy's  Appeal,  4  Pa.  119;  Rlttcr's 
Appeal.  23  Pa.  96;  Re  Hollingshead.  U  R. 
.17  Ch.  Div.  651,  57  L.  J.  Ch.  N.  S.  400,  SR 
L.  T.  X.  S.  758,  36  Week.  Rep.  860:  Hunter 
V.  Baxter,  3  fliff.  214,  31  I..  J.  Ch.  N.  S. 
432.  5  L.  T.  N,  S.  40.  And  the  following 
additional  cases  lend  material  support  to 
the  above  proposition:  Pavne  v.  Puscv,  8 
Bush.  564;  Shrevc  v.  Jovcc.'SH  N.  J.  L.' 44. 
13  Am.  Rep.  417. 

And  a  valid  waiver  or  tolling  of  the  sUt- 
ute  of  limitations  by  one  of  two  or  more 
personal  representatives,  while  binding  upon 
the  estate,  does  not  render  liis  coexecutors 
personally  liable.  .Slireve  v.  Joyce,  supra; 
Hammond  v.  Huntley,  4  Cow.  493. 

And  in  Kansas  it  has  been  held  that  part 
payment  of  a  note  by  the  administrator  of 
the  maker  does  not  cut  off  the  right  of  the 
administrator  to  plead  the  statute  of  limi- 
tations in  an  action  against  himself  as  orig- 
inal joint  guarantor  for  the  balance  of  the 
note.  Ifoot  V.  Bradley,  1  Kan.  437;  Barnes 
V.  Garvey,  4  Kan.  553. 

But  an  executor  or  administrator  who 
pays  a  debt  barred  by  the  statute  of  iimi- 
tations,  he  having  no  right  to  waive  the 
statute  as  to  such  debts,  cannot  be  allowed 
for  the  sum  so  paid  in  his  account.  Re 
Hiil,  2  Connoly,  25,  7  N.  Y.  Supp.  328: 
Willson  V.  Wiilson,  2  Dcm.  402;  Freeman 
V.  Freeman,  2  Redt.  137 ;  Burnett  v.  Noble, 
6  Redf.  69;  Bueklin  v.  Chapin.  1  Lans. 
443;  Re  Ooaterhoudt.  15  Misc.  568,  38  N. 
Y.  Supp.  179:  Spicer  v.  Raplee,  4  App. 
Div.  471,  38  N-  Y.  Supp.  806;  Van  Winkle 
V.  Blackford.  33  W.  Va.  573,  11  8.  E.  26. 

And  in  Louisiana  it  has  been  held  that 
an  acknowledgment  hy  an  administrator  as 
such  sufficient  to  toll  the  statute  does  not— 
under  the  rule  that  prescription  is  not  to 
be  extended  and  that  to  induce  an  implieil 
renunciation  the  implication  must  be  clear 
and  unequivocal — amount  to  an  individual 
renunciation.  Beatty  v.  Tete,  9  La.  Ann. 
131. 

And  a  personal  representative  is  person* 
ally  liable  if  he  waives  the  statute  of  limi- 
tations and  pays  a  debt  which  is  unjust  or 
false,  or  which  has  been  paid,  and  he  can- 
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not  be  Allowed  therefor.  Willianu  v.  Jlsit- 
l«nd,  38  X.  C.  (1  Ired.  Eq.)  02,  holding 
that  where  an  allied  debt  is  ao  old  that  a 
presumption  sriecs  front  lapse  of  time  that 
it  haB  been  paid,  the  personal  representa- 
tive pa^B  it  at  his  peril;  Barnawell  v. 
Smith,  68  N.  C.  (S  Jones,  Eq.)  168,  holding 
that  a  personal  representative  who  makes 
a  pajment  upoa  an  alleged  debt  whieh  is  so 
old  that  the  common -law  preaumptiou  of 
payment  erjaea  does  so  at  the  peril  of  prov- 
ing that  the  debt  was  just  and  owing.  But 
in  connection  with  the  above  Sortii  Cato- 
link  esses,  spe  Halliburton  v.  Carson,  100 
N.  C.  OB,  6  Am.  St.  Rep.  665,  5  S.  E,  012, 
wherein  it  was  said  that  a  personal  repre- 


And  it  has  been  held  that  the  only  efTect 
of  an  attempted  nsiver  by  an  administra- 
tor of  the  ba^  of  the  nonclaim  statute  is 
to  render  himself  personally  liable.  Brown 
r.  Anderson,  13  Mass.  201  (holding  that  the 
representative  was  personally  liable  upon 
hia  promise)  ;  Kenyon  v.  Probate  Ct.  27  H. 
I.  AGO,  65  Atl.  267  (holding  that  an  ex- 
ecutor could  not  be  alloived  on  his  account 
for  moneys  paid  on  a  claim  extinguiahed 
because  not  sued  upon  within  the  statutoiT 
period)  ;  Langham  v.  Baker,  5  Baxt.  701. 

g.  Proof  of  claim. 
It  has  been  held  that  where  the  promise 
is  a  qualified  one  the  creditor  must,  in 
order  to  relr  upon  it  as  a  waiver,  flrst 
prove  bis  debt.  To  this  effect  is  Kent  v, 
Wilkinson,  5  (iill  &  J.  497,  wherein  an  ad- 
ministrator, in  answer  to  a  demand  for 
payment  of  a  debt  of  the  intestate,  eaid 
that  he  thought  the  debt  had  been  paid  and 
that  he  could  produce  the  receipts;  and 
that  if  he  could  not  produce  the  receipts 
and  it  was  correct,  it  should  be  paid. 
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ROBERT  E.  TROSPER,  Ji., 
S.4ME,  PlfT.  in  Certiorari. 

HERT  E.  MAX^'ILLE 
SAME.  PlfT.  in  Certiorari. 

(285  111.  148,  106  X.  E.  610.) 

Eqnity  —  accoantltiK  —  action  on  con- 
tract. 
1,  G<]uity  has  jurisdiction  to  entertain  a 

bill  for  accounting,  although  complainant's 

claim  is  based  on  contract,  it  the  accounts 

L.R..4.101SH. 


are  so  complicated  that  it  will  be  difficult 
to  present  the  various  items  to  a  jury  in 
such  manner  that  they  could  satisfactorily 
determine  the  amount  due. 


2.  Employees  working  for  compensation 
based  on  a  percentage  of  sales,  who  are  dis- 
charged because  of  tJie  attempted  organiza- 
tion of  a  rival  business,  are  not  prevented 
from  seeking  an  accounting  in  equity  for 
money  already  earned,  on  the  theory  that 
they  do  not  come  with  clean  iiands. 
Master  and  tierrant  —  iicrcentage  com- 

licnsatlon  —  copies  of  accounts. 

3.  Employees  who  were  to  be  compen- 
sated on  the  basis  of  percentage  of  sales. 
and  to  whom  customerH  notes  representing 
their  i^hare  of  the  profits  had  been  turned 
over,  arc  entitled  to  itemized  statements 
of  tiie  acounts  and  copies  of  correspondence 
relating  to  their  payment  or  eollectioa. 
.'\ppeul  —  mod  meat  Ion  of  decree  —  ma- 

Icrlalily. 

4.  A  modiflcation  by  an  appellate  court 
of  a  decree  requiring  notes  belonging  to  an 
employee,  wliich  liad  already  been  delivered 
to  him  by  his  employer,  indoreed  bv  an- 
other employee  whose  authority  to  do  so 
was  disputed,  to  be  delivered  to  the  em- 
ployee without  any  requirement  as  to  in- 
dorscmeut,  so  as  to  require  their  delivery 
with  an  indorsement  without  recourse,  is 
immaterial. 

Costs  —  evidence  taken  under  void  or- 

a.  The  coNts  of  taking  evidence  under  a 
motion  may  be  taxed  against  the  loaiog 
party,  although  there  was  no  jurisdiction 
to  order  it  to  be  taken,  if  it  was  pertinent 
to  the  issues  of  the  case  and  was  considered 
on  the  final  hearing,  and  the  taking  of  it 
under  the  motion  added  nothing  to  the  costs 
of  the  case. 
Same  —  appeal  —  Immaterial  modlflca> 

tlon  of  decree. 

8.  The  costs  of  an  appeal  should  not  be 
taxed  against  appellee  because  of  a  modi- 
fication of  the  decree  by  the  appellate  court 
which  is  immatoriat. 

(October  IS,  1014.) 

Note.  —  Rights  and  remedteM  of  em- 
ployee  dleckarged  for  eovme,  where 
hia  compeitttation  depended  In  tvKole 
or  In  part  ii|»»i  thr  amount  of  bu»f- 
ne»»  ar  pro/Un. 

Generally,  as  to  the  rights  and  remedies 
of  a  servant  discharged  for  good  cause,  see 
note  to  Von  Heyne  v.  Tom^ins,  6  L.B.A, 
(X.S.)   524. 

As  to  the  death  of  an  attorney  emplt^ed 
on  a  contingent  fee,  or  hia  withdrawal  with- 
out the  client's  fault,  before  a  Gna!  adjudi- 
cation or  settlement,  as  affecting  compen- 
sation, see  note  to  Sargent  v.  !t(cLeod,  52 
L.R.A.(X.S.)   380. 

As   to  the   remedy  of  a   wrongfully  di«- 
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CERTIORABI  to  the  Appellate  Court, 
First  Diatrict,  to  review  judgments 
modifjing  decrees  of  the  Circuit  Court  (or 
Cook  County  in  complainants'  favor  in  con- 
solidated suits  for  an  accounting,  for  in- 
junction, and  for  the  appointrnent  of  a  re- 
ceiver to  take  over  certain  unpaid  notes 
and  ai*coitntB  lield  by  defendant  for  tlie  e:t- 
cluaive  u««  and  benefit  of  complainants. 
Reversed. 

The  facta  arc  stated   in   the  opinion. 

Messrs.  Boj-le,  MotI,  »  Halght  for 
plaintiff  in  certiorari. 

Messrs.  Alden,  Iiattiam,  A  Young,  for 
defendants  in  certiorari: 

Equity  has  jurisdiction  where  the  ac- 
counts are  too  complicated  to  lie  taken  at 


Jainea  T.  Hair  Co.  v.  Daily,  161  111.  37fl, 
43  N,  E.  1098:  Gleason  &  B.  M/g.  Co.  v. 
Hoffman,  168  111.  25,  48  N,  E.  143;  Chan- 
non  V.  Stewart,  103  111.  541;  Buel  v.  Sclz, 
5  Hi,  App,  116;  O'Connor  v.  Spaight,  1 
Sch.  t  L*f.  305;  Foley  v.  Hill,  2  H.  L.  Cas, 
28 ;  Ilargrave  v.  Conroy,  10  N,  J.  Eq.  281 ; 
Harrington  v.  Churchward,  6  Jur.  N.  S. 
570,  8  Week.  Rep.  302,  29  L.  J.  Ch.  N.  S. 
521;  Alpaugh  v.  Wood,  45  N,  J,  F,q,  153, 
16  Atl.  676. 

A  court  of  equity  which  has  obtained 
jurisdiction  of  a  controversy  on  any  ground 
or  for  any  purpose  will  retain  such  juris- 
diction for  the  purpose  of  administering 
complete  relief  and  doing  entire  justice 
with   respect   to   the  subject-matter. 

Cook  County  v.  Davis,  143  HI.  161,  32  N. 


charged  servant  by  action  for  damages  for 
breaeli  of  contract,  see  note  to  Ho  way  v. 
Going-Xorthrup  Co,  6  L,R.A.(S.S.)  50,  and 
especially  tlie  subdivision  at  page  85,  as 
to  the  rule  where  compensation  is  based  on 
thp  fruits  or  profits  of  the  enterprise. 

As  to  the  right  to  a  service  reward  or 
bonus,  of  a  servant  discharged  without  cause 
before  the  stipulated  term  of  service,  sec 
note  to  Zwolanek  v.  Baker  SIfg.  Co.  44 
L.R.A.(N.S,)    1214. 

As  to  the  right  to  recover  in  an  action 
for  wrongful  dismissal,  damages  for  loss  of 
commissions,  we  note  to  Laisbtey  v.  Goold 
Bicvcle  Co.  1  B.  R.  C.  123. 

While  no  other  case  like  Ely  v.  Kiso- 
Ri<H.ira>sos  Co,  has  been  found,  passing 
upon  the  right  to  an  accounting  of  an  em- 
ployee whose  compensation  depends  upon 
the  amount  of  business  or  profits,  as  af- 
fected by  misconduct  on  his  part  justify- 
ing and  resulting  in  his  discharge  by  tlic 
employer,  it  has  been  said  that  "extensive 
as  is  the  application  of  the  principle  ex- 
pressed in  the  maxim"  that  he  who  comes 
into  equity  must  come  with  clean  hands, 
"it  has  certain  limitations,"  of  which  "the 
most  important  is  that  a  party  is  not  barred 
from  relief  I>ecau8e  of  misconduct  not  con- 
nected with  the  matter  in  controversy."  16 
Cyc.  14S.  And  under  this  limitation,  the 
deciiiion  in  Ely  v.  KlSo-RlCHiBDSON  Co. 
on   the   theory,   as 


e  to  the  completed  business  of  years  pre- 
ceding that  in  which  the  misconduct  oc- 
curred and  the  plaintiff  was  diBchargcd,  as 
to  which  business  the  rights  of  the  re- 
spective parties  were  settled, — was  not 
founded  in  any  way  upon  bis  wrongful  con- 
As  to  the  rights,  generally,  of  an  em- 
ployee discharged  for  good  cause,  where  hi» 
compensation  depended  in  whole  or  in  part 
upon  the  amount  of  business  or  profits,  it 
has  been  held  that  one  employed  under  an 
entire  and  nonseverable  contract  to  work 
on  a  stocic  farm  for  one  year  for  one  half 
of  the  net  profits  of  the  farm  during  the 
term,  who  has  been  discharged  for  good 
L.B.A.1915B. 


cause  before  the  end  of  the  year,  is  not  en- 
titled to  recover  anything  for  his  services. 
Von  Heyne  v.  Tompkins,  8B  Minn.  77,  5 
L.R.A.(N.S.)  524,  93  N.  W.  901. 

And  where  a  traveling  salesman  was  era- 
ployed  for  a  definite  period  on  a  commis- 
sion, basis,  having  a  drawing  account  of  a 
certain  amount  per  year,  payable  monthly, 
with  the  provision  that  no  payment  of  any 
balance  of  commissions  earned  by  him  dur- 
ing the  term  should  be  paid  to  him  until 
the  expiration  of  the  contract,  the  contract 
is  an  entire  one,  and  he  cannot  recover 
tliereunder  the  unpaid  balance  of  commis- 
sions earned,  if  he  is  discharged  for  good 
cause  before  the  end  of  the  term,  even 
though  the  remaining  portion  of  the  term 
is  comparatively  short.  Atkinson  v.  Heine, 
134  App.  Div,  400,  119  N.  Y.  Supp.  122. 

So,  in  Huntingdon  v,  Claffin,  38  N,  Y. 
182,  where  it  appears  that  the  plaintiff  had 
been  employed  to  sell  goods  for  the  defend- 
ant for  one  year,  upon  a  commission  of  1 
per  cent,  of  which  be  was  to  draw  $100  per 
montli  to  live  upon,  and  leave  the  balance 
until  the  end  of  the  year,  agreeing  to  for- 
feit the  balance  coming  to  him  if  he  did 
not  remain  until  that  time;  and  he  was  dis- 
charged for  good  cause  before  the  end  of 
the  year,  but  after  he  had  sold  goods  to  the 
amount  of  $275,000  and  had  received  the 
sum  of  «1,900  on  his  commissions,— it  was 
held  that  the  plaintilT,  by  his  misconduct, 
forfeited  the  balance  that  was  due  to  him. 

And  in  Paul  v.  Minneapolis  Threshing 
Macb.  Co.  87  Mo.  App.  647,  which  was  a 
suit  by  an  employee  discharged  for  a  cause, 
to  recover  for  services  up  to  the  time  of  his 
discharge,  under  a  written  contract  which 
provided  for  a  certain  salary  and  an  addi- 
tional amount  if,  at  the  end  of  the  year, 
his  sales  should  amount  to  a  certain  sum 
or  more,  although  this  additional  amount 
was  not  involved  in  the  case,  the  court, 
while  holding  that  the  defendant's  answer 
and  cross  bill  did  not  allege  such  affirmative 
facts  08  would  entitle  it,  under  the  evi- 
dence, to  have  the  court  enforce  the  rule 
that  the  plaintiff  was  not  entitled  to  re- 
cover tor  the  reason  of  his  discbarge  tor 
cause,   said:      "It   is   well-settled    Uw   that  . 
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E,  176;  Bie)tler  v.  Jlercliatits'  Ixiati  &  T. 
Co.  104  111.  197,  45  N.  E.  312;  Union  Scliool 
DtBt.  V.  Xcw  Union  School  Dist.  133  111. 
464,  28  N.  E.  49;  Roseboom  v.  Wliittaker. 
132  III.  81,  23  N.  E.  339:  Gleason  &  B. 
Mfg.  Co.  V.  Hoffman,  168  III.  25,  48  X.  E. 
143;  Bourke  v.  Hetter,  202  111.  321,  66  N. 
E.  1084;  Ilerrick  v.  Lynch,  150  111.  283,  37 
N.  E.  221. 

Tlie  court  lias  juriBdiction  to  decree  the 
aiaignmcnt  of  the  accounts  and  notes  to 
ooiuplainanta. 

Ellsworth  V.  Miner  T.  Ames  Co.  125  III. 
223,  17  X.  E.  467;  Weaver  v.  Fisher,  110 
111.  146;  Gleason  t  B.  Mfg.  Co.  v.  Hoffman, 
168  III.  25,  48  N.  E.  143;  10  Cyc.  51;  Gib- 
bens  V.  Peeler,  8  Pick.  254;  Scarborough  v. 
Scotten,  60  Md.  137,  9  Am.  St.  Rep.  409, 
14  Aa.  704:  Beneon  v.  Keller,  3T  Or.  120, 
00  Pac.  918;  Clarke  v.  \Thite,  12  Pet.  178, 
9  L.  ed.  ]046. 

Dunn,   J.,   delivered   the  opinion  of  the 

Three  aeparste  billa  in  chancery  .were 
filed  in  the  circuit  court  of  Cook  county 
against  the  King-Richard  son  Company 
praying  for  an  aecounling  and  other  relief. 

when  a  party  haa  wilfully  failed  to  perform 
the  terms  and  conditions  of  his  contract, 
and  is  discharged  by  reason  thereof,  he 
ia  not  entitled  to  recover  for  hia  aervicea 
rendered  in  an  action  on  Buch  contract. 
,  .  ,  In  Missouri,  the  rule  ia  that  a  par- 
ty, if  he  sues  on  hia  contract,  must  show 
performance  in  order  to  recover;  he  can- 
not recover  in  such  auit  for  quantum 
meruit.  .  .  .  The  rule  in  thin  state  is 
that  when  an  employee,  employed  for  a. 
detlnlte  time,  quits  or  ia  discharged  for 
Kood  cause  before  the  expiration  of  the  time 
fixed  by  the  contract,  he  cannot  recover 
for  services  performed."' 

In  Matthews  v.  Park  Bros,  t  Co.  146  Pa. 
384,  23  Atl.  208,  where  it  aiippara  that  the 
plaintiff  had  been  employed  for  two  years, 
as  a  roller  man  in  the  defendant's  plate 
mill  at  $1.50  per  net  sheared  ton  of  plate, 
the  defendant  guarantying  that  the  plain- 
tifTa  wages  should  not  go  below  $3,j00  per 
year,  it  waa  held  merely  that  the  plaintilf'ii 
discharge  Cor  good  cause  during  the  term 
ended  the  contract  relations  between  the 
parties,  and  that  the  plaintiff,  having  been 
paid  up  to  the  time  of  his  dischai^,  could  | 
not  recover  aiij'thing  for  the  remainder  of  i 
the  term.  "  | 

In  Kentucky,  however,  it  has  been  held  i 
that  an  employee  diacbarged  for  cause  while 
conducting  a  store  under  an  agreement  that,  ! 
when  the  proflta  arising  from  the  business  . 
should  equal  the  amount  paid  by  the  em-  I 
ployer  for  the  store,  the  employee  ahould  re-  I 
ceive  a  half  interest  therein,  while  he  can-  , 
not  recover  anything  under  the  contract,  has 
a  right,  independently  of  the  contract,  to  a  | 
just  compensation,  on  the  principles  of  a  r 
qnantvm  meruit,  for  hia  servicea  actually  ' 
L.R.A.HI15B. 


filed,    the    causes    were    re- 
/  (he 

1  chancellor  resulted  in  decrees  granting  tb« 
;  relief  prayed  for.  The  defendant  proaecuted 
I  appeals  to  the  appellate  court  for  the  first 
district,  which  modified  the  decrees.  Upon 
petitions  presented  by  the  defendant,  writs 
of  certiorari  were  awarded  from  this  court, 
and  the  eauaea  have  been  conaolidated  for 
hearing,  the  questions  in  all  the  casea  being 
identical. 

The  business  of  the  King' Richardson  Com- 
pany is  the  publication  and  sale  of  books 
through  the  agency  of  canvaaserH.  It  main- 
tains an  office  in  Chicago  for  the  aule  of  its 
publicationa.  The  buainesa  of  this  office  was 
conducted  by  the  three  complainants,  who 
were  called  department  mana^rs,  all  the 
territory  in  which  such  buainess  was  carried 
on  being  divided  among  them,  and  the  entire 
expense  of  the  maintenance  of  the  office  and 
the  conduct  of  the  buatuesa  in  Chicago  be- 
ing divided  among  them  in  proportion  to 
the  amount  of  their  sales.  They  were  em- 
ployed under  separate  mitten  contracts 
which  gave  to  each  the  control  of  certain 
territory  and  the  exclusive  right  ta  aell  the 
company's     publications     therein     for     the 

rendertd.      Foster   v.   W'ataon.   16   B.   Mon. 

And  in  McWJlliams  v.  Elder,  62  La.  Ann. 
995,  27  So.  352,  a  suit  by  a  discharged  em- 
ployee for  compensation,  in  which  case  it 
appears  that  the  compensation  for  a  part, 
at  least,  of  the  plaintiff's  services,  wa*  to 
have  been  a  share  of  the  profits  of  a  store 
which  he  managed  for  the  defendant,  al- 
though this  fact  does  not  seem  to  have  been 
eont<idprcd  as  material  to  the  decision,  it 
was  held  that,  even  if  the  plaintiff  was  dis- 
charged for  cause,  he  waa  entitled  to  the 
value  of  hia  services  up  to  the  date  of  his 
discharge. 

So,  in  Kentucky,  it  haa  also  been  held 
that  an  employee  discharged  for  good  cause, 
whose  compensation  was  to  have  been  a 
certain  share  of  the  profits  of  the  business 
in  which  he  was  engaged,  is  entitled  to  the 
value  of  his  services  actually  rendered,  leas 
the  damages,  if  any,  sustained  by  the  em- 
ployer by  reason  of  the  conduct  of  the  em- 
ployee rendering  his  discharge  necessary. 
or  at  least  .iustifiable.  Fuqua  v,  Massi'e, 
96  Ky.  387.  25  S.  \V.  876. 

And  in  Hildebrand  v.  American  Fine  Art 
Co.  ion  Wis.  171,  .13  L.R.A.  826,  85  N.  W. 
268,  an  action  by  the  administratrix  of  the 
estate  of  a  discharged  employee,  to  recover 
salary  alleged  to  be  due  and  unpaid,  in 
which  case  it  appears  that  the  compensa- 
tion of  the  decc<lent  waa  to  have  been  a  cer- 
tain sum  for  one  year,  and  in  addition  a 
percentage  on  all  orders  taken  for  goods 
to  be  furnished  by  the  defendant  in  excess 
of  a  certain  vahie,  it  was  held  that  an  em- 
ployee discharged  for  cause  can  recover  on 
his  contract  of  employment  for  servicea  ren- 
dered up  to  the  time  of  the  discharge,  anb- 
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period  of  tliree  jean,  from  January  1,  1908, 
to  December  31,  1910.  Each  Hgreed  to  de- 
vote his  time  and  attenticn  exriuaivel;  to 
the  management  and  development  of  the 
sales  of  the  company's  puhlicationa  upon 
terms  and  conditions  authorized  by  it.  The 
duties  of  each  were  to  employ  suitable  men 
as  Held  managers  and  eolicitorx  of  sales; 
to  organize  and  direct  them;  to  require 
them  to  furnish  adequate  security  to  cover 
alt  money  advanced  and  merchandise 
shipped  to  them;  to  conduct  necessary  cor- 
rpspondence  and  keep  complete  records  of 
their  work;  to  employ  aiici  manage  the  office 
force  employed  e.-ictusively  in  his  depart- 
ment; to  supervise  accounts  and  co-operate 
with  the  auditing  department  for  their 
prompt  collection ;  to  travel  in  hia  territory 
when  necessary  for  the  interest  of  the  busi- 
ness; to  do  all  in  his  po^ve^  to  further  the 
interest  of  the  company,  and  to  follow  its 
instructions  in  the  conduct  of  his  depart- 
ment. The  company  agreed  to  pay  each  of 
the  department  managers  a  salary  of  $150 
a  month  and  necessary  traveling  expenses 
when  working  outside  the  city  of  Chicago 
in  connection  with  the  business  of  his  de- 
partment, and  at  the  end  of  each  calendar 

jeet  to  the  employer's  right  to  recoup  dam- 
ages on  account  of  the  employee's  conduct 
rendering  hia  discharge  necessary. 

In  Louisiana,  an  overseer  of  a  plantation 
whose  compensation  depends  upon  the 
amount  of  sugar  made  and  cotton  vaised 
on  the  plantation  is  entitled,  upon  his  dis- 
charge for  good  cause,  "to  a  fair  remunera- 
tion for  the  value  of  his  services  up  to  the 
time  of  his  discharge,  in  estimating  which 
reference  should  have  been  had  to  the  stipu- 
lations of  the  contract;  to  the  probable 
amount  which  the  defendant  [overseer] 
would  have  received,  had  there  been  no 
violation  of  the  contract;  and  to  the  prob- 
able receipts  of  the  plaintiff  [employer], 
had  the  defendant  discharged  his  duty  in 
every  respect."  Lambert  v.  King,  12  La. 
Ann:  662. 

And  one  employed  to  manage  a  planta- 
tion for  a  certain  share  of  the  produce,  who 
has  been  discharged  during  the  year  for  good 
cause,  is  entitled  under  the  agreement  to 
pay  for  the  time  of  his  employmtiit  in 
proportion  to  the  value  of  the  crop;  that  is, 
to  such  portion  of  the  value  of  the  stipulat- 
ed share  of  the  produce  as  bears  the  same 
ratio  to  the  whole  value  ne  the  period  of 
time  before  the  discharge  bears  to  the  whole 
year.  Jeter  v.  Penn,  28  La.  Ann.  230,  20 
Am.  Rep.  98. 

Where  the  contract  is  severable,  it  seems 
that  the  discharged  employee  is  entitled  to 
the  compenaation  earned  and  payable  before 
the  discbarge,  notwithstanding  his  miscon- 
duct and  breach  of  contract.  Thus,  an  ad- 
vertising manager  who  has  been  discharged 
for  cause,  and  whose  compensation  consisted 
of  a  certain  stipend  per  week  and  also  a 
commission  upon  all  advertisements  solicited 
L.R.A.1016B. 


year  to  allow  him  commissions  in  addition 
to  his  salary  and  expenses,  to  be  determined 
by  charging  him  with  his  salary  and  per- 
Bonal  expense  account  and  all  salaries,  com- 
missions, duebills,  and  allowances  to  all 
employees  in  his  department,  together  with 
39  per  cent  of  the  retail  price  of  all  books 
sold  by  his  department  and  the  actual  cost 
of  prospectuses  and  outflt  supplies  used 
therein,  and  ci'editing  bim  with  all  cash 
receipts  from  busincsa  transacted  by  his 
department,  plus  the  credit  balance,  or  less 
the  debit  balance,  arising  from  the  settle- 
ment of  the  olTlee  expense  account.  In  set- 
tling this  latter  account  the  manager  was  to 
be  charged  with  all  salaries  of  stenographers 
and  other  ofKce  assistants  engaged  exclu- 
sively in  the  conduct  of  the  business  of  his 
department,  all  stationery,  printed  matter, 
office  supplies,  postage,  telegrams,  telephone 
tools,  aod  express  used  in  his  department, 
and  that  proportion  of  the  total  expense  of 
.the  maintenance  of  the  Chicago  office  which 
the  net  sales  of  his  department  bore  to  the 
total  net  sales  of  the  office,  and  he  was  to  be 
credits  with  9  per  cent  of  the  retail  price 
of  the  total  net  sales  oC  his  department,  ex- 
cept for  190S,  when  he  was  to  be  credited 
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upon  all  advertisements  obtained  by  him, 
which  have  been  published  by  the  employer 
either  before  or  after  the  discharge.  Abend- 
post  Co.  V.  Hertel,  07  111.  App.  .'JOl. 

And  where  one  was  employed  by  a  cor- 
poration as  manager  of  its  publishing  de- 
partment for  a  term  of  two  years,  and  was 
to  receive  as  compensation  one  third  of  the 
profits  of  the  department,  and  at  the  ex- 
piration of  the  contract  one  third  the  value 
of  the  stock,  copyrights,  and  plates,— -the 
contract  providing'  that  during  its  continu- 
ance settlements  were  to  be  made  every 
three  months,  and  one  third  of  the  accrued 
net  profits  as  shown  by  such  settlements 
should  then  be  paid  over  to  the  employee, — 
and  he  ha?  been  properly  discharged  for 
cause,  he  is  entitled  to  recover  one  third 
of  the  profits,  if  any,  which  had  accrued  to 
the  date  when  the  last  settlement  ought  to 
have  been  made,  at  or  prior  to  his  dis- 
charge; but  all  other  compensation  under 
the  contract  was  forfeited  by  bis  misconduct 
and  lost  when  he  was  properly  discharf^cd. 
Peniston  v.  John  Y.  Huber  Co.  108  Pa.  580, 
46  Atl.  9»4. 

In  Lee  v.  Flint,  Daily  Reg.  Dec.  29,  1884, 
as  stated  in  3  Brightly  N.  Y.  Dig.  4916,  it 
was  held  that  the  plaintiff  in  an  action  for 
an  alleged  wrongfiil  dismissal,  who  fails  ti> 
establish  a  wrongful  dismissal,  cannot  re- 
cover commissions  under  hit  contract  for 
services  before  dismissal,  which  were  not 
stated  or  claimed  in  the  complaint,  even 
though  they  were  stated  In  the  bill  of  par- 
ticulars. A.^C.  W.    I 
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with  10  per  cent.  The  manager  was  entitled 
to  anjr  excesB  of  receipts  above  the  total 
charts  against  him,  and  was  to  be  ' 
nished  commission  Btatements  not  later 
than  October  33th  of  each  year,  including 
accounts  to  October  lat,  and  thereafter  not 
later  tlian  the  twenty -fifth  day  of  each 
month,  showing  accounts  up  to  the  first  day 
of  the  same  month,  until  all  business  of  the 
fiscal  year  should  he  closed.  Remittances 
for  sales  were  made  directly  to  the  com- 
pany, and  were  applied  first  to  the  payment 
of  the  charges  mentioned  in  the  contracts 
of  employment  of  the  department  managers. 
Subsequent  collections,  as  received,  were 
credited  to  the  department  managers,  and  it 
was  the  practice  of  the  auditor  to  give  to 
each  of  the  depart  men  t  managers  at  the 
end  of  each  month  a  check  for  all  money 
collected  from  the  business  in  his  territory. 
Some  of  the  accounts  prior  to  July  10, 
1910,  bad  been  settled  by  the  giving  of 
notes,  and  these  notes  had  been  indorsed- 
by  the  company's  auditor  and  delivered  to 
the  complainants,  respectively,  and  charged 
to  them  as  If  they  had  received  so  much 
money.  On  July  16,  1010,  the  complainants 
were  discharged  by  the  company  without 
notice  and  excluded  from  its  ufTice.  The 
company  took  possession  of  the  notes  men- 
tioned, wliicli  were  in  the  desks  of  the  com- 
plainants in  the  company's  office.  Soon 
after,  the  complainants  filed  these  bills  for 
an  accounting  of  the  business  done  prior  to 
1010,  that  year  not  being  included  because 
the  contracts  provided  for  the  accounting 
in  October  of  each  year.  Besides  the  i.ioncy 
collected  and  standing  to  their  credit,  the 
complainants  demanded  that  the  notes 
should  he  delivered  to  them  as  well  as  the 
uncollected  accounts,  and  all  contracts, 
surety  agreements,  and  correspondence  re- 
lating thereto.  The  decree  required  the  pay- 
ment by  the  company,  in  each  case,  of  the 
amount  of  money  received  by  tiic  company 
and  due  to  the  complainant,  and  also  the 
delivery  of  the  notes  and  accounts  and  the 
contracts  and  correspondence  concerning 
them.  The  modification  made  by  the  appel- 
late court  consisted  only  in  tlie  addition 
tc  that  part  of  the  decree  which  required 
the  delivery  of  the  notes  to  the  complain- 
ants, of  the  words,  "which  notes  shall  be 
indorsed  'withont  recourse,'  by  the  defend- 

Although  the  complainants'  claims  were 
based  upon  contracts,  and  there  was  no 
trust  relation  between  the  parties,  it  is 
manifest  that  tlie  amount  of  those  claims, 
respectively,  could  be  ascertained  only  by 
an  investigation  of  the  accounts  of  the 
plaintiff  in  error  and  the  books  and  papers 
in  its  possession,  and  that  the  accounts 
themselves  were  so  complicated  that  it 
L.R.A.1015a 


would  be  difiicult  to  present  the  various 
items  to  a  jury  in  such  a  manner  as  to 
enable  the  jurors  satisfactorily  to  deter- 
mine the  amount  due.  In  such  esse  it  is 
well  settled  in  this  state  that  a  court  of 
equity  has  jurisdiction  to  entertain  a  bill 
for  an  accounting.  Miller  v.  Russell.  224 
III.  68,  79  K.  E.  434;  Townsend  v.  Equita- 
ble Life  Assur.  Soc.  2<i3  III.  432,  103  X.  E. 
324. 

It  is  argued  on  behalf  of  the  plaintilT 
in  error  that  the  complainants  are  not  en- 
titled to  any  relief  in  equity  because  they 
do  not  come  into  court  with  clean  hands. 
This  contention  is  based  upon  the  fact  that 
the  complainants  during  the  year  1910, 
while  they  were  in  the  employ  of  the  plain- 
tiff in  error,  began  the  organization  of  a 
rival  corporation  in  the  same  business,  un- 
der the  name  "the  W.  E.  Richardson  Com- 
pany," for  the  purpose  of  carrying  on  busi- 
ness in  competition  witli  the  plaintiff  in 
error.  It  is  claimed  that  the  complainuntH 
attempted  to  induce  a  number  of  the  em- 
ployees of  the  plaintiff  in  error  to  enter 
the  employment  of  the  new  corporation,  and 
in  several  cases  did  induce  employees  of  the 
plaintiff  in  error  to  enter  into  contracts 
with  the  VV.  E.  Richard )*on  Company,  which 
were  to  take  effect  before  their  contracts 
with  the  King- Richardson  Company  expired. 
It  was  because  of  this  conduct  that  the 
plaintiff  111  error  discharged  the  complain- 
ants in  July,  1010.  Even  if  the  conduct  of 
the  complainants  was  inconsistent  with 
good  faith  to  their  employer,  and  constituted 
a  breach  of  their  contract,  they  did  not 
thereby  forfeit  the  compensation  which  they 
had  before  earned-  They  might  be  liable 
for  damages  for  the  breaches  of  their  con- 
tracts,— perhaps  they  might  be  enjoined 
from  pursuing  a  course  of  conduct  incon- 
sistent with  their  contract  obligations, — 
but  they  could  not  be  deprived  of  their 
compensation  already  earned.  The  account- 
ing sought  was  only  in  reference  to  the 
business  of  preceding  years,  which  was 
completed.  The  rights  of  the  respective 
parties  as  to  this  husinefls  were  settled, 
while  no  accounting  of  the  busineaa  of  1910 
was  due  for  several  months  after  the  billa 
were  filed.  There  was  nothing  unlawful  or 
contrary  to  good  morals  or  public  policy 
in  the  ori;;iiiBl  contracts  of  employment, 
and  there  is  no  reason  why  the  complain- 
ants should  not  have  an  accounting  as  to 
their  compensation  under  them.  The 
mnxim  that  he  who  comes  Into  equity  must 
do  equity  cannot  deprive  the  complainants 
of  their  right  to  an  accounting  which  is 
not  founded  iu  any  way  upon  their  wrong- 
ful conduct. 

The  notes  and  accounts  arising  out  of 
the   business   for   the   years   prior   to   1910 
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were  the  propertj'  of  the  plaintiff  in  error. 
Their  amount,  when  collected,  would  be 
immediately  due  and  payable  to  the  ^om- 
plainanta  according  to  the  express  termti  of 
the  contracts;  the  plaintiff  in  error  having 
already  received  all  tliat  it  waa  entitled  to 
under  the  contracta.  The  contracts  con- 
tained no  exprenB  requirement  upon  the 
plaintifl  in  error  to  collect  these  notes  and 
accounts.  Their  only  provision  in  this  re- 
gard was  that  the  complainant  should 
superviae  account!  and  co-operate  with  the 
auditing  department  for  their  prompt  col- 
lection. Whether  the  diacharge  of  the  com- 
plainants waa  justified  or  not,  whether  the 
severance  of  the  relations  between  the  par- 
ties was  the  result  of  a  wrong  cm  the  one 
side  or  the  other,  the  carrying  out  of  the 
terma  of  the  contract  in  r^ard  to  the  col' 
lection  of  these  debts  would  be  attended 
with  diRlculty,  and  unsatisfactory.  The 
plaintiff  in  error,  liaving  no  intereat  in  the 
collection  of  the  debts,  had  no  incentive  to 
diligence,  and  the  complainanta,  having  no 
control  of  the  evidence  of  indebtednesa, 
would  be  subject  to  inconvenience  in  mak- 
ing collections.  The  complainants  were  the 
only  persons  interested  in  the  collection  of 
the  debts,  and  the  plaintiff  in  error  was  in 
reality  only  an  intermediary  or  conduit 
through  which  the  money  must  pass.  A 
cmirt  of  equity  having  jurisdiction  of  the 
subject-matter  of  the  accounting  between 
the  parties  under  these  contracts  might 
have  appointed  a  receiver  for  the  collection 
of  these  claims.  Since  the  plaintiff  in  er- 
ror, though  having  the  title,  was  without 
any  substantial  interest,  it  was  not  in- 
equitable for  the  court,  instead  of  appoint- 
ing a  receiver,  to  require  the  delivery  of 
the  property  itself  to  the  complaii.ants, 
who  aione  were  beneficially  interested  in 
the  proceeds.  The  notes  had  already  been 
delivered  to  them,  and  the  auditor  of  the 
plaintiff  in  error  had  attempted  to  indorse 
them,  though  his  authority  to  make  such 
indorsement  is  denied  by  the  plaintiff  in 
error.  The  decree  required  the  delivery  of 
the  notes  to  the  complainants,  but  did  not 
require  any  turtlier  indorsement  of  them 
by  the  plaintiff  in  error.  The  modiflcatiun 
of  the  decree  by  the  appellate  court  was 
therefore  immaterial.  To  make  the  decree 
effective,  it  was  necessary  that  the  com- 
plainants should  have  access  to  the  item- 
tied  statements  showing  payments  on  ac- 
count and  correapondence  referring  to  the 
payment  and  collection  of  the  accounts, 
and  the  court  properly  required  that  such 
statements  or  correspondence,  '  or  copies 
thereof,  eiiould  he  delivered  to  the  com- 
plainants. 

Before  the  filing  of  the  answer  the  com- 
plainants made  a  motion  for  an  order  di- 
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reeling  the  plaintiff  in  error  to  deliver  to 
the  complainants  the  notes  and  accounts  in 
controversy,  or  give  security  for  their  col- 
lection and  the  payment  of  the  amount  col- 
lected to  the  complainants  at  the  termina- 
tion of  the  cause.  This  motion  was  referred 
to  the  master,  and  a  large  amount  of  evi- 
dence was  taken  upon  this  reference.  Tlie 
motion  was  never  brought  to  a  hearing,  and 
it  is  insisted  that  the  costs  of  taking  this 
evidence  should  not  have  been  taxed  against 
the  plaintiff  in  error,  as  it  was  by  the  de- 
cree. There  was  later  a  general  reference 
of  the  cause  to  the  same  master,  and  it  was 
stipulated  that  the  evidence  t«ken  <hi  the 
reference  of  the  motion  should  stand  as  evi- 
dence under  the  general  reference,  and  such 
evidence  was  considered  on  the  final  hearing. 
It  is  insisted  that  the  court  had  no  juris- 
diction to  grant  the  motion,  and  that  there- 
fore the  costs  made  on  the  reference  of  the 
motion  should  not  be  taxed  to  the  plaintiff 
in  error.  Whether  the  court  could  grant 
the  motion  or  not,  the  evidence  taken  was 
pertinent  to  the  issues  in  the  cause,  and  was 
properly  taken  and  considered  in  the  cause. 
The  taking  of  it  added  nothtTig  to  the  costs 
in  the  cause,  and  the  court  did  not  abuse  its 
discretion  in  taxing  all  the  costs  against  the 
plaintiff  in  error. 

The  complainants  have  assign^  cross 
errors  on  the  judgment  of  the  appellate 
court  taxing  the  costs  of  the  appeal  against 
them.  We  have  held  that  the  modification 
of  tile  decree  by  the  appellate  court  was  im- 
material. Tlie  costs  should  not,  therefore, 
have  been  adjudged  against  the  appellees 
there,  and  their  assignment  of  cross  errors 
will  be  sustained. 

The  judgments  ot  the  Appellate  Court  are 
reversed,  and  the  decreea  of  the  Circuit' 
Court  affirmed,  tlic  costs  of  all  courts  to  be 
paid  by  the  plaintiff  in  error. 


IOWA  SCPREMK  COURT. 

SAM  SXVDER 
H.  N.  KULESH  et  al.,  Appta, 
(—  Io«a,  ~,   144  K.  W.  306.) 


Landlord    and    t<>nant   —   ritclit   to   U!>e 
wall  for  advertising  purposes. 

'i'he  owner  of  a  building  who  while  carry- 
ing on  the  business  on  the  second  floor, 
leases  the  ground  floor,  has  no  prior 
right  to  use  the  front  outside  wall  of 
the  lower  story  adjoining  the  stairway  lead- 
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ing  to  his  place  of  bueinesg,  for  advortiaing 
purposes,  which  will  enable  him  to  prevent 
the  kasee  from  placing  a  sign  there. 

(December  13,  1613.) 


County  enjoining  them  from  erecting  or 
painting  a  sign  on  one  of  the  walls  of  a 
building  which  they  had  leased  from  plain- 
tiff.   Bevereed. 


Statement  by 

Suit  in  equity  to  enjoin  the  defendants 
front  erecting  or  painting  a  sign  on  one  of 
the  walls  of  a  building  which  detendants 
had  leased  from  plaintifl'.  The  trial  court 
granted  the  relief  prayed,  and  defendants 

Mr.  A.  W.  Askwitti.  for  appellants: 
Defendants  had  the  right  to  paint  the  con- 
templated sign  on  the  space  in  question. 
24   Cyc.    1047c;    LoweU   v.   Strahan,   145 


Mas*.  1,  1  Am.  St.  Rep.  422,  12  X.  E.  401; 
Forbes  v.  Gorman,  159  Mich.  291,  25  L.R.A. 
(N.?.)  318,  134  Am.  St  Rep.  71B,  123  N. 
W.  108B. 

Messrs.    Sttnndera    A    StOMrt,    for    ap- 

The  tenant  does  not  have  the  right  to  the 
use  of  the  outer  wall  of  a  building  to  the 
exclusion  of  the  landlord,  who  may  place 
a  "for  rmt"  sign  thereon, 

Whipple  V.  Goreucb,  82  Ark.  252,  10 
L.R.A.(N.5.)  1133,  101  S.  W.  735,  12  Ann. 
Cas.  3S. 

'.  J,,  delivered  tlie  opinion  of  the 


Plaintiff  Is  the  owner  of  a  two-story 
brick  and  stone  building  on  one  of  the  main 
street*  of  Council  BIuITh,  and  in  the  year 
IBll  leased  the  defendants  the  first  floor 
and  basement  of  the  building  for  the  term 
of  two  years,  with  an  option  on  their  part 
to  extend  the  tenn  three  years  after  the 
expiration  of  tlie  one  created  by  the  lease. 
The  premises  were  rented  for  pawnshop,  ft 


Salinger  v.  North  American  Woolen  Mills, 
38  L.K.A.(N.S,)  350,  and  the  present  note 
IB  supplementary  thereto. 

As  to  the  right  of  tenant  to  lease  wall  of 
building  for  advertising  purposes,  see  notes 
In  13  l..R.A.(N.S,)  587.  and  ,  25  L.R.A. 
(N.S.)  31 B. 

As  to  right  to  use  a  party  wall  for  ad- 
vertising purposes,  see  note  in  IB  L.RA. 
(N.S.)   434. 

As  shown  in  the  early  note  it  is  quite 
gmeratly  held  that,  in  the'  absence  of  express 
provision  to  the  contrary,  a  lease  of  a  build- 
ioR  or  a  part  thereof  for  Susiness  purposes 
gives  the  leasee  the  exclusive  right  to  the  use 
of  the  outside  walls  of  that  portion  of  the 
building  covered  by  his  lease,  for  advertis- 
ing purposes.  To  the  aame  effect  see  Di 
Marco  v.  Isaac,  74  Misc.  459.  132  N.  Y. 
Supp.  363;  Hope  Bros.  v.  Cowan  [1B13]  2 
Ch.  312,  82  L.  J.  Ch.  N,  S.  439,  108  L.  T. 
N.  S.  946,  57  Sol.  Jo.  559,  2B  Times  L.  R. 
,i20;  SsTBEE  V.  KiiLBSU  above  reported. 

In  Hope  Bros.  v.  Cowan  flSlS]  2  Ch.  312, 
82  L,  J.  Ch.  N.  S.  439,  108  L.  T.  N.  S.  H45, 
57  Sol.  Jo.  559,  29  Times  I,.  R.  .')20,  it  was 
held  that  a  demise  of  a  floor  or  a  room  or 
an  office  bounded  in  part  by  an  outside  wall 
includes  both  sides  of  the  wall  in  the  absence 
of  a  provision  to  the  contrary,  following 
Carlisle  Caf«  Co.  v.  Muse.  67  L.  J.  Ch.  N. 
S.  53,  77  L.  T.  N.  S.  515,  46  Week.  Rep.  107, 
cited  in  the  early  note. 

Accordingly,  it  was  held  that  the  lessee 
of  an  office  bounded  in  part  by  an  outside 
wall  could  not  be  enjoined  at  the  swit  of 
the  lessor  from  placing  flower  hoses  out- 
side the  ofHce  windows. 

In  Alfred  Peate  Co.  v.  Bradley,  149  N.  Y. 
Supp.  613,  it  was  held  that  a  lease  of  a  part 
of  a  single-story  building,  specifically  de- 
scribing the  premises  as  a  store  and  basement 
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to  be  used  and  occupied  as  a  sales  room  and 
show  room,  gives  the  lessee  the  exclusive 
right  to  use  the  roof  for  advertising  pur- 
poses so  as  to  preclude  the  lessor  from  erect- 
ing a  billboard  on  the  roof  or  authorizing 
others  to  do  so.  But  see  Macnair  v,  Ames, 
29  R.  I.  45.  08  Atl.  950.  16  Ann.  Cas.  1208, 
set  out  in  the  early  note. 

In  Yelloly  v.  Morley,  27  Times  L.  R.  20, 
it  was  held  that  a  lessor  who  had  only  a 
right  of  re-entry  upon  the  nonperformance 
of  the  covenants,  or  on  nonpayment  of  rent, 
had  no  right  to  remove  election  posters  from 
the  walls  of  the  building  placed  there  by 
the  tenant,  it  appearing  that  the  tenant  had 
commitcd  no  breach  of  the  covenants. 

Reynolds  v.  Clark,  —  Del.  — ,  92  Atl.  873, 
was  an  action  by  the  tenant  against  the 
landlord  for  damages  for  personal  injuries 
alleged  to  liave  been  cansed  by  the  negli- 
gence of  defendant  in  placing  a  small  board 
sign  bearing  the  words  "for  rent"  over  tbe 
cellar  door,  without  tenant's  knowledge,  in 
Bucli  manner  that  in  opening  the  door  the 
sign  became  unhooked  from  its  fastenings 
and  fell  upon  the  plaintiff's  head.  The  court 
said:  "The  defendant  as  owner  and  landlord 
had  no  right  in  law  to  place  any  signboard 
on  the  building,  without  tbe  knowlMgc  and 
consent  of  the  plaintiff,  the  tenant,  in  auch 
a  way  as  to  interfere  with  the  quiet  use  and 
enjoyment  of  said  property  bv  the  plaintiff." 

In  Hayman  v.  Rownd.  82  Neb.  598,  45 
L.R.A.(X,S.|  023,  118  N.  W.  32B,  a  tenant 
was  enjoined  from  drilling  holes  into  a  brick 
wall  and  driving  wooden  pegs  therein  for 
the  purpose  of  attaching  a  sign,  where  it 
appeared  such  use  would  cause  the  brick  in 
that  part  of  the  wall  to  become  loose  and 
misplaced,  upon  the  ground  that  such  acts 
rendered  the  tenant  guilty  of  wa«te. 

A.L.It. 
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jewelry,  and  flrearmB  businesH.  The  build- 
ing fronts  on  what  is  knowD  as  Broadway 
atreet,  in  Council  BluflB,  and  the  entrance 
to  the  front  room  is  near  the  middle  of  the 
building.  Oh  either  eidP  of  the  entrance 
there  are  plateglass  windows,  and  on  the 
outer  side  of  each  of  the  windows  are  atone 
columns,  each  from  14  to  13  inches  wide, 
made  to  support  the  upper  story  and  to 
hold  the  front  iu  place.  On  tlie  west  side 
of  the  weat  column  is  a  stairway  leading 
to  the  upper  story,  and  this  stairway  is  a 
common  one  used  not  only  for  entrance  to 
the  second  story  of  plaintiff's  building,  but 
also  to  the  second  story  of  an  adjoining 
one;  and  one  half  <yt  this  stairway  is  on 
plaintiffs  property,  the  column  on  that  side 
of  the  building  being  wholly  on  plaintilTB 
lot.  Just  before  the  commencement  of  this 
action,  detendanta  were  about  to  paint  a 
sign,  advertising  their  business,  upon  the 
west  column,  above  described,  and  had  em- 
ployed a  sign  painter  to  paint  one,  some  IB 
or  18  inches  square,  wiien  plaintiff  com- 
menced this  action  to  enjoin  them  from  so 
doing.  He  claimed  that  defendants  had  no 
right  t«  use  the  outside  of  his  building, 
and  secured  a  temporary  injunction  re- 
straining tliem  from  painting  any  sign  on 
the  front  of  the  building.  The  case  was 
presented  to  the  lower  coui-t  on  the  theory 
that  the  painting  of  the  sign  upon  the 
column  would  greatly  disfigure  and  dam- 
age the  same,  although  in  a  reply  plaintiff 
alleged  that  the  use  of  black  paint  upon 
the  stone  column  would  mar  the  same,  and 
further  pleaded  that  defendants  were  pro- 
posing to  erect  or  paint  their  sign  fur  the 
purpose  of  injuring  bira,  he  being  a  com- 
petitor of  theirs  in  business;  and  that  lie 
sought  to  use  the  column  as  a  place  for 
painting  a  sign  of 


We 
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the  trial  court  entered  the  decree  it  did; 
tor  it  certainly  could  not  have  been  upon 
the  theory  tllat  the  painting  of  the  sign, 
which  defendants  were  proposing  to  put 
upon  the  column,  would  in  any  way  injure, 
mar,  or  deface  it.  The  record  shows  that 
this  paint  could  easily  haTe  been  removed 
from  tlie  stone  at  any  time,  without  leaving 
any  steins  thereon.  So  that  tbere  is  noth- 
ing  upon  which  to  base  the  claim  of  deface- 
ment. Plaint  iff,  before  commencing  the 
suit,  said  to  several  people  that  he  rented 
the  inside  and  not  the  outside  of  the  build- 
ing to  the  defendants,  and  that  they  had  no 
right  to  put  B  sign  upon  any  of  the  walls 
or  columns.  This  may  have  been  the  basis 
of  the  decree,  but  it  has  no  support  either 
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in  fact  or  in  law.  The  lease  covered  "the 
lower  Hour  and  shed  of  the  brick  building 
and  also  the  basement,"  and  it  was  without 
itions  or  covenants  which  either 
expressly  or  impliedly  prohibited  the  use  of 
the  walls  or  columns  of  the  building  in  any 
manner  not  harmful  to  tlicm  or  injurious 
to  the  building  as  a  whole.  Defendants  had 
the  right  to  reasonably  use  these  columns  or 
the  walls  of  the  building,  if  they  were  ex- 
posed, for  the  purpose  of  advertising  their 
business,  and  should  not  be  restrained  from 
such  use,  unless  it  was  unusual,  unreason- 
able, or  harmful.  Txiwell  v.  Strahan,  145 
Mass.  1,  1  Am.  St.  Rep.  422,  12  N.  E.  401; 
Forbes  v.  Gorman,  159  Mich.  2111,  25  L.R.A. 
(N.S.)  318,  134  Am.  St.  Rep.  718,  123  N. 
^V.  1U3U.  Indeed,  this  proposition  seems 
to  be  so  fundamental  that  no  authority 
need   be   cited    in    support   thereof. 

The  lease  of  the  lower  floor,  which,  in  the 
absence  of  reservation,  covers  the  walla  and 
supporting  columns,  gave  the  tenant  the 
right  to  a  reasonahte  use  thereof  for  the 
purpose  of  advertising  bis  business,  so  long 
as  he  did  not  permanently  mar  or  deface 
the  building;  and,  conceding  arguendo  that 
the  landlord  might  use  part  of  the  space 
for  the  purpose  of  notifying  his  customers 
as  to  w^re  he  might  be  found,  it  does  not 
follow  fliat  in  so  doing  he  might  deprive 
his  tenant  of  the  reasonable  use  of  the  ex- 
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The  sign  which  defendants  pro- 
posed to  have  painted  would  not  interfere 
with  the  landlord's  use  of  it  for  any  legiti- 
mate and  proper  purpose,  and  if  it  did  we 
are  not  prepared  to  say  on  this  record  that 
plaintiff  had  a  prior  and  superior  right  to 
the  use  of  this  column  for  the  purpose  of  ad- 
vertising his  business.  Tbere  was  a  sign 
over  the  entrance  to  tlie  building  notifying 
the  public  that  plaintiff  was  in  business  in 
that  building  and  tbe  character  thereof, 
and,  while  there  is  some  testimony  that  de- 
fendants were  not  particular  in  dircctin;^ 
customers  to  him,  this  did  not  deprive  them 
of  their  right  to  a  reasonable  use  of  the 
building  under  the  lease. 

Plaintiff  was  not,  under  the  showing 
made,  entitled  to  a  permanent  injunction. 
On  the  contrary,  his  petition  should  have 
been  dismissed. 

The  decree  will  therefore  be  and  it  is  re- 
versed, and  the  cause  remanded. 


Petition  for  rehearing  denied. 


>y  Google 


KENTUCKY  COURT  OF  APPEALS. 


KESXrCKY  COPRT  OP  APPEALS. 


SIntute  —  ahHcncc  of  enacting  clHiine  - 
eBTect. 
A  BtBtiit«  without  an  enacting  clause  i 


(November  10,  IBH.) 

I  PPEAL   bj   the   Commonwealth   from   a 
\   jud^ient   of   the   Criminal   Branch   of 


I.  Id  absence  of  constitutional  provision  re- 

Suiring  an  enacting  clauae,  1000. 
er  Constitution  requiring  an  enact- 
ing clause, 
a.  Doctrine  that  requirement  is  man- 

1.  In  general,   1060. 

2.  Entire    omiSBion    of   enacting 

clause,  1001. 

3.  Failure     to     comply     exactly 

with  constitutional   require- 
ments,  1061. 
b-  Doctrine   that   requirement   is   di- 
rectory. 

1.  In  general,   1003 

2.  Entire    omission    of   enacting 

clause,   10S4. 

3.  Failure     to     comply     exactly 

with  constitutional   require- 
ments, 1064. 

c.  Doctrine  of  substantial  compliance, 

1064. 

d.  MiucellaneouB,  1065. 

As   to   conclusivenesB  of   enrolled  bill   in 

respect  of  enacting  clause,  see  note   to  40 


I,.R!A.(S.S.t   1,  3 


In  the  absence  of  a  constitutional  require- 
ment of  an  enacting  clause,  an  act  of  the 
legislature  is  not  rendered  invalid  because 
of  the  absence  of  one,  Watson  v.  Corey,  6 
Utah.  150,  21  Pac.  1089. 

A  bill  which  omitted  the  enacting  clause 
was  held  valid  in  F.x  parte  Hudson,  3  Okla. 
Crim.  Rep.  39.^,  100  Pac.  540,  107  Pac.  735, 
on  the  theory  that  the  constitutional  pro- 
vision proscribing  the  style  of  bills  applied 
only  to  initiative  and  referendum  Icftisla- 
tion,  and  not  to  legislation  by  the  legisla- 
ture. This  case  was  approved  by  the  su- 
preme court  of  Oklahoma  in  Turner  v.  Mc- 
Cain, 26  Olvla.  132,  109  Pac.  821;  JIayes 
V.  Pitchford,  20  Okla.  129,  lOft  Pac.  821. 

A  constitutional  provision  that  "tile  stvle 
of  the  laws  shall  he:  'Be  it  enacted  bv  the 
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the  Circuit  Court  for  Jefferson  County,  aus- 
taining  a  demurrer  to  an  Information  charg- 
ing defendant  with  violation  of  the  2}-cent 
fare  law.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Jitcssrs,  James  Garnet!,  Attorney  Gen- 
eral, and  Robert  T.  Caldwell,  Assistant 
Attorney   General,  for  the  Commonwealth: 

The  enacting  clause  prescribed  by  5  62 
of  the  Kentucky  Constitution  is  directory 
only. 

State  V.  Harris,  47  La.  Ann.  338,  17  So. 
129;  Watson  V.  Corey,  6  UUh,  ISO,  21 
Pac.  1089;  Cape  Girardeau  v.  Riley,  52  Mo. 
424,  14  Am.  Rep.  427 ;  Ex  parte  Hudson,  3 
Okla.  Crim.  Rep.  393,  106  Pac.  540,  107 
Pec.  73o:  Swann  v.  Buck,  40  :.IIsa.  26S; 
^llcPherson  v.   Leonard,  29  Md.  377;   SUte 

legislature  of  the  state  of  Texas,' "  was  held 
inapplicable  to  a  joint  resolution  aa  dis- 
tinguished from  a  bill,  and  therefore  a  joint 
resolution  which  substituted  the  word  "re- 
solved" for  the  word  "enacted"  in  its  enact- 
ing clause  was  not  invalid.  State  v.  Deles- 
denier,  7  Tex.  7S,  This  case  was  approved 
in  Weekes  v.  Galveston,  21  Tex.  CLv.  App. 
102,  51  S.  W.  544.  1 

On  the  contrary,  even  in  the  absence  of  a 
constitutional  provision  requiring  an  enact, 
ing  clause,  such  a  clause  has  l^n  held  a 
necessity,  and  an  act  without  invalid,  in 
Seat  of  Government  Case,  1  Wash.  Terr. 
115.  A  vigorous  dissenting  opinion  is  filed 
in  this  case  by  Wyche,  associate  justice, 
taking  the  position  that  the  enacting  clause 
is  not  a  necessity. 


I.  In  general. 

Under  a  constitutional  provision  requir- 
ing an  enacting  clause,  the  majority  of  the 
courts  hold  that  an  enacting  clause  is  a 
necessity,  the  requirement  of  such  a  clause 
being  regarded  as  mandatory.  Burritt  v. 
State  Contract  Comrs.  120  III.  322,  11 
N.  K.  180;  May  v.  Rice.  9J  Ind.  546: 
People  V.  Dettenthaler,  118  Mich.  595,  44 
L.R.A.  164,  77  N.  W.  450;  Sjoberg  v.  Secu- 
rity Sav.  &  L.  AsBo.  73  Minn.  203,  72  Am. 
St.  Rep.  610,  75  N.  W.  1116;  State  ex  i«L 
Chase  v.  Rogers.  10  Nev.  250,  21  Am.  Rep. 
738;  State  v.  Patterson,  98  N.  G.  680,  4 
S.  E.  350;  State  ex  rel.  Gouge  v.  Burrow, 
119  Tenn.  378,  104  S.  W.  526,  14  Ann.  Gas. 
809;  Montgomery  Amusement  Co.  v.  Mont- 
gomery Traction  Co.  139  Fed.  353,  affirmed 
in  72  C.  C.  A.  682.  140  Fed.  988. 

In  Smith  v.  Jennings,  67  S.  C.  324,  45 
S.  E.  821,  such  a  constitutional  provision 
was  held  mandatory,  but  the  Constitution 
itself  contained  a  provision  that  its  provi- 
sions should  be  taken,  deemed,  and  con- 
strued to  be  mandatory  and  prohibitory,  and 
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ex  rel.  Gouge  t.  Burrow,  119  Tenn.  378.  104 
S.  W.  526,  li  Ann.  Cu.  fi09;  Montgoiuerj 
Amusenient  Co.  v.  Montgomery  Traction  Co. 
139   Fed.   358. 

Mr.  J.  M.  UulTaker  also  for  the  Corn- 
Mr.  R.  V.  Fletcher,  with  Measrs.  Tra- 
bue,  Doolnn,  A  Cos,  for  appellee: 

Chapter  es,  Act«  of  jeu  (2)-cent  fare 
Law),    IB    void    for    want,  of   an    eaacting 

Seat  of  Government  Case,  1  Wash.  Terr. 
116;  Cnahing,  Law  &  Practice  of  Legislative 
AssemblieB,  9th  ed.  p.  850,  §  218S,  note  2; 
State  ex  rei.  Chaae  v.  Rogern,  10  Nev.  250, 
21  Am.  Eep.  738;  May  v-  Rice,  91  Ind. 
548;    Sjoberg   v.   Security  Sav.   t   L.   Abso. 


7S  Minn.  203,  72  Am.  St.  Bep.  816,  75  K. 
\V.  IIIH;  People  V.  Dettenthaler,  118  Mich. 
.505,  44  L.B.A.  164,  77  N.  \V.  450;  Stato 
V.  Patterson,  93  N.  C.  060,  4  S.  E.  350. 


Xui 


,   J.,  delivered   the  opinion   of   the 


The  Illinois  Central  Railroad  Company 
was  indicted  in  the  JelTereon  circuit  court 
for  the  offense  "of  unlawfully  and  wilfully 
charging  an  adult  in  excess  of  2^  cents  per 
mile  for  the  carriage  of  such"  as  a  pas' 
Bcngcr.  This  was  alleged  to  tie  in  viola- 
tion of  chapter  88  of  the  Acts  of  the  1S)]4 
SpsHion  of  the  General  Assembly.  To  this 
indictment,  the  lower  court  sustained  a  de- 
-calth   appeals. 


The  court  in  Vinsant  v.  Knox,  27  Ark. 
2(18,  expresses  itself  as  of  the  opinion  that 
a  constitutional  requirement  as  to  an  enact- 
ing clause  is  essential  and  imperative,  but 
concludes  1^  holding  that  the  requirement 
must  at  least  be  substantially  complied 
with,  and  where  there  has  been  no  compli- 
ance at  all  the  statute  is  void. 


S.  Entire  t 


iiltmlon  of  enacting  clause. 


Consequently,  a  statute  which  has  no 
enacting  clause  is  void.  Wslden  v.  Whig- 
man,  120  Ga.  646,  48  S.  E.  169;  People  v. 
Dettenthaler,  118  Mich.  595,  44  L.R.A.  184, 
77  N.  W.  450;  Sjoberg  v.  Security  Sav.  t 
L.  Asso.  73  Minn.  203,  72  Am.  St.  Rep.  616, 
76  N.  W.  1116;  State  v.  Patterson,  98  N. 
C.  680,  4  S.  E.  350. 

A  resolution  containing  no  enacting 
clause,  as  required  by  the  Constitution,  was 
held  invalid  in  Collier  &  C.  Uthographing 
Co.  v.  Henderson,  18  Colo.  259,  32  Pac.  417, 
under  a  constitutional  requirpmont  that  a!) 
laws  shall  be  passed  by  bills;  but  there 
were  other  grounds  upon  which  this  resolu- 
tion was  held  invalid,  and  the  omission  of 
the  enacting  clause  is  not  specially  dis- 
cussed. 

It  is  sUted  in  Mathie  v.  SUte,  31  Fla. 
291,  12  So.  881,  that  every  act  must  have 
the  enacting  clause  provided  by  the  Con- 
stitution as  indicating  its  source  and  au- 
thority. The  facts  with  reference  to  the 
enactment  of  the  Inw  involved  in  this  case 
do  not  clearly  appear.  The  court  farther 
on  in  the  opinion  cites  with  approval  Dew 
V.  Cunningham,  28  Ala.  488,  85  Am.  Dec. 
362,  as  to  which  see  infra. 

A  joint  resolution  containing  no  enacting 
clause  cannot  be  given  the  force  snd  effect 
of  law  under  a  Constitution  providing  that 
the  enacting  clause  of  every  law  shall  be; 
"Be  it  enacted  by  the  legislature  of  the 
etatc  of  Florida."  Re  Advisory  Opinion  to 
Governor,  43  Fla.  305,  31  So.  348.  The 
resolution  in  question  contained  the  words. 
"resolved  by  the  senate;  the  house  of  repre- 
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sentative?  concurring,"  but  there  is  no  dis- 
cusaioii  as  to  this  form  being  a  substantial 
compliance,  nor  as  to  whether  a  substantial 
compliance  would  meet  the  requirements. 

It  is  stated  in  State  v.  Wright,  14  Or. 
365,  12  Pac.  TOR,  that  a  bill  without  an 
enacting  clause  could  not  be  a  law,  but  a 
single  pen  stroke  through  the  words  "be  it 
enacted,"  which  was  doubtless  made  sur- 
reptitiously by  some  irresponsible  party, 
and  not  by  authority  of  the  legislative  aa- 
semUy,  would  not  have  the  effect  to  render 
the  bill  void. 

A  joint  resolution  which  conflicts  with  k 
constitutional  provision  requiring  the  style 
of  a  legislative  act  to  be;  "Be  it  enacted 
by  the  legislature  of  West  Virginia,"  is 
void.  Boyers  v.  Crane.  1  W.  Va.  176.  Ap- 
parently, it  was  urged  here  that  the  thing 
which  was  sought  to  be  done  in  this  case 
could  not  be  done  by  a  joint  resolution,  but 
must  be  done  by  enactment;  but  this  is  not 
made  clear  from  the  opinion. 

In  holding  that  a  resolution  did  not  have 
the  force  and  effect  of  law,  the  court  con- 
sidered the  fsct  that  an  enacting  clauae,  aa 
required  by  the  Constitution,  was  omitted. 
State  ex  rel.  Peyton  v.  Cunningham,  30 
Mont.  1B7,  103  Pac.  497,  J8  Ann.  Caa.  705, 

Some  decisions  in  which  the  enacting 
clause  is  absent  go  merely  to  the  extent  of 
holding  that  at  least  a  substantial  compli- 
ance is  necessary,  and  there  being  none  the 
statute  is  void.    Vinsant  v.  Knox,  supra. 


VVhere  there  is  an  enacting  clause  which 
does  nut  comply  in  every  particular  with 
the  constitutional  requirements,  the  view  is 
taken  by  some  courts  that  a  substantial 
compliance  is  all  that  is  required.  Conse- 
qiientlv,  if  there  is  a  substantial  compli- 
ance, the  statute  is  valid. 

The  view  is  expressed  in  Ferrell  v.  Keel, 
105  Ark.  380.  151  S.  W.  260,  that  an  en- 
acting clause  in  the  style;  ''Be  it  enacted 
by  the  people  of  the  state  of  Arkansas,"  is 
a  substantial  compliance  with  a  constitu- 
tonal  requirement  that  the  style  shall  be; 
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Chapter  68. 
"Ad    Act    to    Establiali    and    Regulate    the 
Maximum    Rate    of    Charges    for    the 
Transportation  of  PaBsengpra  by  Corpo- 
rations or  Companiea  Operating  or  Con- 
trolling  Railroads   within   the   Bound- 
aries   of    tlus    State    in    Part    or    in 
Whole- 
"See.   1.     That  it  shkll   hereafter  he  un- 
lawful for  any  eoramon  carrier  earning  a* 
much  or  more  than  W.OOO  per  jear  per  mile 
gross,    from   ali    sources   on   its   said   road, 
and  engaged  in  the  carriage  of  passengers 
upon  a  railroad  or  railroads,  between  points 
in  this  state,  to  charge  in  excess  of  2J  cents 


per  mile  for  the  carriage  of  an  adult  pas- 
senger.     ..." 

It  will  be  noticed  that  the  act  does  not 
contain  an  enacting  clause.  For  that  rea- 
son the  loner  court  sustained  the  demurrer, 
holding  that  the  act  was  null  and  void,  be- 
cause it  is  in  violation  of  the  following  sec- 
tion of  the  Constitution: 

'Sec.  62.  Style  of  Laws— The  style  of  the 
laws  of  this  common  wen  1th  shall  be  as  fol- 
lows: 'Be  it  enacted  by  the  general  as- 
sembly of  the  commonwealth  of  Kentucky.'  " 

The  application  of  this  section  of  the  Con- 
stitution ia  the  only  questiou  involved  in 
the  case.  As  far  as  this  section  is  con- 
cerned, the  question  is  a  new  one  in  Ken- 
tucky. Whether  it  is  mandatory,  we  be- 
lieve there  ia  nottiing  novel  about  it, 


"Be  it  enacted  by  the  general  assembly  of 
the  state  of  Arkansas;  and  tliia  view  is 
approved  in  King  v,  McDowell,  107  Ark. 
381,  155  S.  VV.  501. 

VVhere  a  joint  resolution  is  a  proper 
method  of  action  by  the  legislature  upcn 
certain  matters,  an  enactinc  clause  to  such 
a  resolution  using  the  word  "resolved,"  in- 
stead of  the  word  "enacted,"  in  the  clause, 
as  required  by  the  Constitution,  does  not 
render  the  joint  resolution  void,  since  it  ia 
a  aubatantial  compliance  with  the  conatitu- 
tional  requirement.  Smith  v.  Jennings,  07 
S.  C.  324.  45  S.  E.  821. 

The  omission  of  the  words,  "the  state  of," 
from  the  enacting  clause  required  by  the 
Constitution,  vix.,  "Be  it  enacted  by  the 
general  assembly  of  the  state  of  Tennessee," 
is  not  fatal  to  the  validity  of  the  statute, 
since  the  clause  with  these  words  omitted 
is  a  substantial  compliance  with  that  re- 
quired by  the  Constitution.  It  is  stated 
that  the  sovereign  authority  imported  by 
tliefle  two  clauses  is  the  same;  that  they 
clothe  the  act  with  the  same  dignity,  and 
are  equally  efHcient  to  promote  uniformity 
in  legislation.  It  ia  further  stated  that  it 
is  impossible  to  point  out  in  the  form  given 
in  the  Constitution  any  element  of  govern- 
mental authority  or  shade  of  human 
thought  which  ia  not  contained  in  the  en- 
acting clause  of  the  statute,  and  that  no 
one  can  read  the  latter  without  being  im- 
pressed with  the  fact  that  the  statute  pur- 
ports to  be  enacted  by  the  general  assemblv 
of  the  state  of  Tennessee.  State  ex  re  I. 
liouge  v.  Burrow,  119  Tenn.  376,  104  S.  W. 
529,  14  Ann.  Gas.  809. 

An  enacting  clause  reading:  "Be  it  en- 
acted bj'  the  legislature  of  the  state  of  Ala- 
bama," is  a  aubatantial  compliance  with  a 
clause  required  by  the  Constitution  reading; 
''Be  it  enacted  by  the  legislature  of  Ala- 
bama," since  the  atlditional  words  are  but 
a  statement  of  a  legal  fact  and  consequence 
which  the  Conatitution  itself  inevitably 
reads  into  every  act.  Montgomery  Amuse- 
ment Co.  V,  Montgomery  Traction  Co.  131) 
Fed.  353,  affirmed  in  72  C.  C.  A.  682,  140 
Fed.  »88. 

The  dictum  contained  in  the  case  of  State 
L  H,A.1S15B. 


V.  Harris,  47  La.  Ann.  386,  17  So.  129, 
which  was  followed  in  the  decision  in  Stato 
V,  CucuUu,  110  La.  1087,  35  So.  300,  indi- 
cates an  opinion  in  accord  with  the  doc- 
trine here  discussed,  but  it  is  not  made 
plain  in  the  decision  that  the  court  intends 
to  hold  this  constitutional  requiaite  manda- 
tory.    See  facts  in  case,  infra. 

On  the  other  hand,  the  view  is  maintained 
that  a  literal  compliance  is  uecesBary,  and 
the  statute  is  void  unless  such  a  compliance 

The  omission  of  the  words  "aenate  and" 
from  the  enacting  clause  of  a  law,  under  a 
constitutiMial  provision  requiring  that  the 
"enacting  clause  of  every  law  shall  be  as 
follows;  The  people  of  the  state  of  Ne- 
vada, represented  in  senate  and  assembly, 
do  enact  as  follows,  and  no  law  shall  be 
enacted  except  by  bill,"  is  fatal  to  the 
validitT  of  the  law.  State  ex  rel.  Chase 
v.  Rogers,  10  Nev.  250,  21  Am.  Rep.  738. 
It  is  stated  in  the  opinion  that  it  ia  not 
contended  that  any  equivalent  words  for 
those  missing  have  been  used;  that  on  its 
face  the  act  purpoi-ta  to  have  been  enacted 
by  the  people  when  repreaented  in  the  as- 
sembly only;  that  without  the  concurrence 
of  the  aenate,  the  people  had  no  power  to 
enact  any  law,  and  therefore  the  bill  is 
void.  The  worda  omitted  in  this  case  were 
important,  and  it  ia  perhaps  going  too  far 
to  treat  the  decision  as  requiring  an  exact 
compliance  in  every  particular,  but  the  ease 
places  a  very  strict  construction  upon  this 
constitutional  provision. 

It  is  stated  in  Montgomery  Amusement 
Co.  V.  Montgomery  Traction  Co.  supra,  that 
such  a  constitutional  provision  is  manda- 
tory, and  not  directory;  "that  no  equiva- 
lent words  will  suffice;  and  that  any  de- 
parture from  the  mode  prescribed  is  fatal 
to  the  enactment,  aince,  if  one  departure  in 
style,  however  slight,  is  permitted,  another 
must  be.  and  the  constitutional  policy  em- 
bodied in  the  section  would  soon  become 
without  any  force  whatever."  The  court 
held,  however,  that  where  there  was  an  ad- 
dition to  the  words  required  by  the  Consti- 
tution, the  only  possible  office  or  effect  of 
which   was    to   state   a   conatitutional   and 


COMMONWEALTH  t.  ILLINOIS  C.  R.  CO. 


1063 


Cftses  of  this  character  are  always  »p- 
proachcd  reluctantly  tnd  with  cmbarraas- 
ment.  It  in  no  light  thing  to  question  the 
Tulidit;  of  an  act  of  the  genera!  assembly. 
The  policy  of  this  court  has  been  to  uphold 
»nd  enforce  their  enactments  whenever  poa- 
aible,  and  if  it  could  be  done  without  vio- 
lence to  the  Constitution.  But  it  has  al- 
ways conceived  it  to  be  its  duty  to  declare 
>  law  invalid  to  the  extent  that  it  did  not 
come  within  conetitiitlonal  limitations.  For 
m  century  it  has  been  the  accepted  law  of 
this  commonwealth  that  all  constitutioual 
provisions  arc  mandatory,  and  at  least 
three  of  our  Constitutions  .were  adopted 
and  accepted  by  the  people  with  that  un- 
derstanding. The  proposition  that  con- 
fronts us  here  is  one  that  accompanies  most 


I  every  case  of  this  character,  and  that  ia 
I  whether  a  matter  of  eipedieney  shall 
outweigh  the  Constitution.  We  have  a 
,  piece  of  remedial  legislation,  supposedly 
!  enacted  by  the  people's  representatives  in 
answer  to  a  popular  demand;  yet  it  is  in 
I  plain  violation  of  the  Constitution,  the  most 
solemn  and'  forceful  expression  of  the  will 
I  of  the  whole  people.  To  this  document,  to 
I  its  mandates,  all  legislatures,  courts, 
I  oflicialB, — mere  agents  and  servants  of  the 
I  people, — and  the  people  themselves,  must 
I  coaform.  The  meaning  of  the  section  is 
unmistalcable,  fox  ita  terms  are  simple  and 
easily  understood.  We  repeat  that  it  re- 
quires all  laws  shall  be  styled;  "Be  it  en- 
acted by  the  general  assembly  of  the  com- 
monwealth of  Kentucky." 


legal  fact  which  every  court  ia  bound  judi- 
cially to  declare  is  true  of  every  law  en- 
acted, the",  law  enacted  would  not  be  de- 
clared   void    because    of    such    superfluous 

In  May  v.  Rice,  91  Ind.  546,  under  a  con- 
■titutional  provision  that  "the  style  of 
every  law  shall  be:  'Be  it  enacted  by  the 
general  assembly  of  the  state  of  Indiana,' " 
&  resolution  entitled,  "Be  it  resolved  by  the 
general  assembly  of  the  state  of  Indiana,'' 
was  held  void.  The  act  of  the  If^islaturc 
here  in  question  took  the  form  of  a  resolu- 
tion, and  the  main  contention  in  the  case 
was  whether  the  purpose  tor  which  the  act 
had  been  passed  could  be  effected  by  resolu- 
tion, a  thing  which  the  court  denied. 

See  Re  AdvisorT  Opinion  to  Governor,  43 
Fla.  305,  31  So.  348. 


1.  In  gcneml. 

Some  courts,  however,  hold  such  a  consti- 
tutional provision  as  directory  merely. 

The  rule  is  firmly  esUblished  in  Mary- 
land that  audi  a  constitutional  provision  is 
directorv  merelv.  The  case  of  McPhersoo 
V,  Leonard,  20 'Md.  377.  the  first  case  in 
this  jurisdiction  passing  upon  this  question, 
treated  the  words  omitted  merely  as  being 
words  not  of  the  essence  of  the  enactment, 
and  therefore  the  use  of  them  as  being 
directory.  The  doctrine  of  this  case  was 
extended  in  Postal  Teleg.  Cable  Co.  v.  State, 
110  Md.  608,  73  Atl.  681,  to  the  case  of  the 
substitution  of  a  different  enacting  clause 
from  that  required.  And  in  State  use  of 
Prince  George's  Coiinty  v.  Baltimore  k  O. 
R.  Co.  113  Md.  179,  77  Atl.  433.  a  case 
involving  the  same  omission  as  that  in- 
volved in  McPherson  v.  Leonard,  the  entire 
constitutional  provision  is  treated  as  direc- 
tory. If  will  be  noticed  that  in  none  of 
these  cases  was  there  an  entire  omission  of 
the  enacting  clause.  But  see  Levin  v. 
Hewes,  118  Md.  624,  86  Atl.  233. 

In  Postal  Teleg.  Cable  Co.  v.  State,  supra, 
the  constitutional  provision  as  to  the  en- 
L.B.A.1915B. 


acting  clause  was  held  directory  merely, 
the  court  stating  that  if  they  were  passing 
on  this  provision  for  the  first  time,  they 
might  hesitate  to  hold  that  it  was  not  man- . 
datory,  especially  in  view  of  the  conclusions 
reached  by  many  other  courts  in  construing 
similar  provisions,  but  thip  court  felt 
bound  by  the  decision  in  SlcPherson  v. 
Leonard,  supra,  where  the  court  held  that 
the  use  of  the  words,  "by  the  general  aS' 
sembly  of  Maryland,"  in  the  enarting  clause 
as  required  by  the  Constitution,  "Be  it  en- 
acted by  the  general  assembly  of  Maryland," 
was  directory  merely.  The  court  in  the 
earlier  case,  however,  did  not  go  to  the 
extent  of  holding  that  this  constitutional 
provision  was  directory  in  whole,  but  mere- 
ly that  the  use  of  the  particular  words 
omitted  in  this  case  was  directon-. 

It  is  sUted  in  Swanu  v.  Buck,  40  Miss. 
208,  that  it  is  necessary  that  every  law 
should  show  on  its  face  the  authority  by 
which  it  is  adopted  and  promulgated,  and 
that  it  should  clearly  appear  that  it  is 
intended  by  the  legislative  power  that  en- 
acts it  that  it  should  take  effect  as  a  law; 
that  these  conditions  being  fulfllled,  all 
that  is  absolutely  necessary  is  expressed; 
the  court  tlius  indicating  that  if  there  were 
no  enacting  clause  at  all,  the  decision  in 
that  case  might  have  been  different. 

It  is  stated  in  (^ape  Girardeau  v,  Riley, 
52  Mo.  424,  14  Am.  Rep.  427,  that  the 
enacting  clause  is  not  of  the  essence  of  the 
lawj  it  furnishes  no  aid  in  its  construction, 
and  its  provisions  are  as  clear  and  intelli- 
gible without  it  as  they  are  with  it;  it  is' 
not  material  in  indicating  by  what  authority 
the  law  was  enacted,  for,  being  passed  in 
due  form  by  both  houses  of  the  legislature. 
and  properly  approved  by  the  governor,  no 
allegation  of  suspicion  attached  to  it;  it 
comes  before  the  court  bearing  sufUcient 
evidence  that  it  is  really  and  truly  a  law. 

The  Oklahoma  criminal  court  of  appeals, 
after  reviewing  these  decisions  in  Ex  parte 
Hudson,  3  Okla.  Crim.  Rep.  393,  106  Pac. 
E40,  107  Pac,  73S,  expresses  its  approval  of 
the  holding  that  such  constitutional  provi- 
sions arc  merely  directory,  but  rests  the 
decision  upon  another  ground.  - 
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The  alleged  act  or  Ia\r  in  question  ja  un- 
named; it  shows  no  sign  of  authority;  it 
carries  with  it  no  evidence  that  the  general 
asaemblj  or  ajiy  other  lawmaking  power 
is  reaponaible  or  answerable  for  it.  The 
question  then  is:  Can  this  court,  aworn  to 
uphold  the  Constitution,  approve  or  validate 
an  act  which  was  framed  and  paased  in  dia- 
r^ard  of  a  constitutional  mandate,  wholly 
wanting  in  the  first  essential  to  its  valid- 
ity! For  the  sake  of  expediency,  or  in 
answer  to  an  alleged  popular  demand,  can 
we  aay  that  the  Constitution  is  not  bind- 
ing on  the  general  assembly?  Or  can  we 
override  it  to  the  extent  of  usurping  a  func- 
tion of  the  general  assembly  and  presume 
to  amend  a  bill,  or  supply  the  thing  need- 
ful! To  answer  the  questions  affirmative- 
ly is  to  say  that  the  Constitution  ia  noth- 
ing more  than  a  set  of  suggeations  framed 
for  the  convenience,  not  the  government,  of 
those  living  under  it,  and  that  tt  may  be 
accepted  or  rejected,  in  part  or  as  a  whole, 
at  their  pleasure.  Such  an  idea  of  the  Con- 
stitution is  TidiculouB,  even  repulsive,  to  all 
who  remember  that  constitutional  govern- 
ment originated  in  a  determination  of  the 
people  to  prevent  usurpation  of  power  by 
their  agente,  and  it  made  no  difference  in 


their  determination  whether  auch  power  be 
used  for  oppreasion  or  e:ipediency.  If  this 
purpose  of  the  people  ia  to  be  effectuated 
and  their  objects  attained,  then  the  Consti- 
tution, the  outgrowth  of  that  purpose,  must 
be  held  inviolable  and  every  section  of  it 
mandatory. 

Before  proceeding  further  with  the  con- 
aideration  of  this  question,  there  ia  another 
rule  of  law  to  remember;  and  that  ia  that 
tiie  courts  will  not  go  behind  an  enrolled 
bill  to  impeach  or  support  it,  or  to  ascertain 
its  terms.  Vogt  v.  Beau  champ,  133  Ky. 
04,  134  S.  VV.  393;  Duncan  v.  Combs,  131 
Ky.  330,  116  S.  W.  222,  and  the  numerous 
authorities  there  cited.  In  the  details  of 
legislation  leading  up  to  final  passage  and 
i  enrolment  prescribed  by  the  Constitution, 
I  this  court  will  sasume  that  the  general  as- 
sembly, a  co-ordinate  branch  of  govern- 
ment, has  complied  with  all  of  them.  But, 
even  if  we  had  that  power  to  review,  the 
situation  ia  not  relieved,  for  the  enrolled 
bill,  as  appears  in  the  published  acts,  is 
without  an  enacting  clause,  and  the  original 
bill  itself  was  similarly  defective.  In  this 
respect  the  bill  aa  published  is  in  the  same 
condition  as  when   introduced. 

We  believe  a  provision  aimilar  to  this  is 


a.  Entire  omimHon   of  enavtina  cl«use. 

The  court  in  Cape  Girardeau  v.  Riley, 
aupra,  holds  an  act  valid  although  there  ia 
an  entire  omission  of  the  enacting  clause, 
under  a  constitutional  provision  requiring 
the  style  of  the  laws  of  the  state  to  be: 
"Be  it  enacted  by  the  general  assembly  of 
the  state  of  Missouri  as  foUowa."  Reliance 
is  placed  upon  the  cases  of  McPherson  v. 
Leonard  and  Swann  v.  Buck,  supra,  both  of 
which  cases  involved  not  an  entire  omission, 
but  an  omission  of  only  a  part,  and  in  the 
latter  case  the  court  distinctly  stated  that 
the  act  must  show  the  authority  by  which 
it  is  enacted,  thus  indicating  that  this  re- 
quirement had  been  met  by  the  clause  ap- 
pended to  the  statute  involved  in  that  case. 

An  act  was  sustained  in  Levin  v.  Hcwcs. 
118  Md.  G24,  86  Atl.  233.  where  there  was 
an  "apparent  omission"  of  an  enacting 
clause  for  the  2d  section  of  the  act,  the 
court  relying  upon  the  earlier  Maryland 
biases.  Whether  there  was  a  complete  oniis- 
sion  of  the  enacting  clause  does  not  appear. 

.5.  Failure  to  comply  exactly  tvith  con- 
st Uutional  requirements. 
In  Postal  Teleg.  Cable  Co.  v.  State,  supra, 
the  constitutional  provision  that  "the  style 
of  all  laws  of  this  aUte  shall  be:  Be  it 
enacted  by  the  general  assembly  of  Mary- 
land,' "  was  held  directory  merely,  and 
therefore  an  act  which  was  atyled.  "Be  it 
enacted  by  the  people  of  the  state  of  Mary- 
land, represented  in  the  general  assembly," 
was  not  void  because  of  failure  to  comply 
with  this  constitutional  provision. 
L.RA.1015B. 


The  enacting  clause  in  State  use  of 
Prince  George's  County  v.  Baltimore  &  O. 
R.  Co.  113  Md.  179,  77  Atl.  433,  omitted 
the    words,    "by    the    general    assembly    of 

volved    in    McPherson    v.    Leonard,    supra. 
The  statute  was  sustained. 

An  enacting  clause  in  the  words,  "Re- 
solved by  the  legislature  of  the  state  of 
Mississippi,"  ia  a  substantial  compliance 
with  the  constitutional  requirement  that 
"style  of  their  laws  shall  be:  Be  it  en- 
acted by  the  legislature  of  the  state  of 
Mississippi.''     Swann  v.  Buck,  supra. 

It  is  stated  in  Swann  v.  Buck,  supra, 
that  the  word  " resolved"  is  as  potent  to 
declare  the  legislative  will  as  the  word  "en- 
acted;" it  is  true  that  a  resolution  may  or 
■nay  not  take  elTect  aa  a  law,  depending 
upon  the  occasion  and  abject  of  its  use,  it 
may  be  resorted  to  as  a  vehicle  to  convey 
the  opinions  or  wishes  of  the  legislature  on 
any  subject  without  dcscribtog  any  rule  of 
conduct  to  be  observed;  but  whenever  a 
joint  resolution  docs  undertake  to  lay  down 
a  rule  of  conduct  for  any  portion  of  the 
people  of  the  state,  it  becomes  a  law  and 
will  take  effect  as  such  notwithstanding  the 
uae  of  the  word  "resolved"  in  its  style,  in- 
stead of  the  word  "enacted."  The  require- 
ment of  the  Constitution  is  thereby  sub- 
stantially complied  with,  and  the  will  of 
the  legislature  sufficiently  declared. 
c.  Doctrine   af   evbutantial   compliance. 

Still  other  casea,  without  expressing  any 
opinion  upon  whether  the  requirement  Is 
mandatory  or  directory,  hold  that  where  it 
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found  in  the  Constitution  of  nearly  every 
state,  and  in  a  number  of  them  this  identical 
question  baa  arisen,  and,  with  perhaps  one 
exception, — -Missouri, — their  courts  have 
held  that  the  absence  of  an  enacting  clause 
is  fatal  to  a  bill.  Some  few  states  have 
upheld  bills  where  there  was  a  substantial 
or  attempted  compliance  with  the  provision. 
but  in  the  case  we  have  here  there  ia  nei- 
ther substantial,  attempted,  nor  pretend- 
ed compliance.  There  is  no  enacting  clause 
at  all. 

The  Minnesota  Constitution  provideH  tbat 
"the  style  of  all  laws  of  this  state  shall  be: 
'Be  it  enacted  by  the  leyialature  of  the 
state  of  Minnesota.'"     Const,  art.  4,(gg  13. 

The  case  of  Sjoberg  v.  Security  Sav.  & 
L.  Aeso.  73  Minn.  203,  72  Am.  St.  Rep.  616, 
75  N.  W.  1110,  decided  in  1898,  involved  a 
bill  without  an  enacting  clause.  The  court 
held  the  constitutional  provision  manda- 
tory, and  a  statute  without  any  enacting 
clause  void.  Reaching  tbat  conclusion 
this  language  was  used:  "Alt  written  laws, 
in  all  times  and  in  all  countries,  whether  in 
the  form  of  decrees  issued  by  absolute 
nionarehs.  or  statutes  enacted  by  king  and 
council,  or  by  a.  representative  body,  have, 
as  a  rule,  espresBed  upon  their  tacii  the  au- 


thority by  which  they  were  promulgated  or 
enacted.  The  almost  unbroken  custom  of 
centuries  has  been  to  preface  laws  with  a 
statement  in  some  form  declaring  the  enact- 
ing authority.  If  such  an  enacting  clause 
ia  a  mere  matter  of  form,  a  relic  of  an- 
tiquity, serving  no  useful  purpose,  why 
should  the  Constitutions  of  so  many  of  our 
states  require  that  all  laws  must  have  an 
enacting  clause,  and  prescribe  its  form. 
.  .  .  It  is  not  necessary  to  go  to  the  e.v- 
tent  of  holding  that,  in  the  absence  of  any 
constitutional  provision  on  the  subject,  a 
statute  without  an  enacting  clause  would 
be  void.  But  we  do  hold  that  the  framers 
of  our  Constitution,  and  the  people  adopting 
it,  advised  by  the  usages  of  the  past  and 
the  wisdom  and  legal  learning  of  the  men 
irho  had  framed  the  Constitution  for  so 
many  other  states,  r^arded  an  enacting 
clause  in  a  law  as  useful,  necsssary,  and 
proper,  and  that  they  therefore  anchored 
in  the  Constitution  a  requirement  that 
every  law  should  have  an  enacting  clause, 
and  prescribed  the  form   thereof." 

The  Constitution  of  Michigan  provides 
th^t  the  style  of  all  laws  shall  be:  "The 
people  of  the  state  of  Michigan  enact." 
Const,  art.  4,  g  48.     In  the  case  of  People 


has  been  substantially  complied  with,  the 
set  is  valid. 

The  omission  from  the  enacting  clause 
required  by  the  Constitution,  Hi.,  "Be  it 
enacted  by  the  general  assembly  of  the 
state  of  lA>uistana,"  of  the  words,  "of  the 
state  of  Louisiana,"  does  not  render  the  act 
invalid,  since  there  reniains  the  substance 
of  the  enacting  words  required  bv  the  Con- 
stitution. State  v.  Cucullu,  llo'  La.  1087. 
35  So.  300. 

There  is  dictum  of  like  elTect  in  State  v. 
Harris,  47  La.  Ann.  38H,  17  So.  129.  ap- 
proved in  State  v.  Collins,  47  La.  Ann.  578, 
17  So.  128. 

An  enactment  clause  reading:  "Be  it  en- 
acted by  the  general  assembly  (section 
first),"  instead  of  an  enacting  clause  read- 
ing: "Section  first — Be  it  enacted  by  ^he 
general  assembly  of  the  state  of  Louisiana." 
does  not  render  the  act  unconstitutional. 
State  V.  Fore.  131  La.  813,  60  So.  255. 

See  also  subdivision  II.  a,  3,  and  II.  h, 

d.  JfiscellnneotM. 

A  preamble  preceding  the  enacting  clause 
does  not  invalidate  the  law.  Barton  v.  Mc- 
Whinney.  So  Ind.  4BT. 

The  absence  of  an  enacting  clause  to  a 
bill  when  it  is  introduced  is  not  fatal  where 
it  is  subsequently  amended.  Powell  v. 
•lackson  Common  Council.  51  Mich.  120,  16 
X.  W.  3Bn.  as  interpreted  by  the  court  in 
People  v.  Detten thaler,  118  Mich.  505,  44 
L.R.A.  164,  77  K.  W.  450. 

But  the  governor  cannot  supply  the  en- 
acting clause  before  signing  the  bill.  Ibid. 
L.R.A.1915B. 


The  publication  of  an  act  of  the  legisla- 
ture omitting  the  enacting  clause  is  no  pub- 
lication.    Re  Swarts,  47  Kan.  157,  27  Pac. 

S30. 

The  initiative  and  referendum  amendment 
to  g  1,  art.  5,  of  the  Constitution  of  Ar- 
kansas, reserving  initiative  and  referendum 
powers  to  the  people,  and  providing  that 
tlie  style  of  all  bills  shall  be,  "Be  it  enacted 
by  the  people  of  the  state  of  Arkansas," 
does  not  abrogate  the  constitutional  provi- 
sion existing  at  the  time  of  such  amend- 
ment providing  that  the  style  of  all  laws 
shall  be,  "Be  it  enacted  by  the  general  as- 
sembly of  the  state  of  Arkansas,"  and  there- 
fore a  bill  enacted  by  the  legislature  con- 
taining the  latter  enacting  clause  is  valid. 
Fcrrel!  v.  Keel.  105  Ark.  380,  151  S,  W. 
2BB;  Adeock  V.  Coker.  105  Ark.  210,  151 
S.  W.  253.  A  bill  containing  both  of  these 
enacting  clauses  was  sustained  in  Jackaon 
V.  State,  101  Ark.  473,  142  S.  W.  1153. 

It  has  been  held  that  the  enacting  clause 
need  not  precede  certain  enactments. 

Thus,  where  the  bill  adopting  a  Code  is 
preceded  by  the  words  required  by  the  pro- 
vision of  the  Cunstitution  designating  the 
style  of  the  laws,  the  fact  that  the  Code 
itself  has  not  the  prescribed  style  is  imma- 
terial, since  it  would  be  impracticable  to 
make  the  style  precede  every  law  called  into 
force  by  acta  of  the  legislature,  and  the 
style  which  heads  the  bill  adopting  the  Code 
may  well  be  regarded  as  the  style  of  the 
laws  embraced  in  it.  Dew  v.  Cunningham. 
28  Ala.  466,  65  Am.  Dec.  362.  This  holding 
Is  approved  in  Mathis  v.  State,  31  Fia.  291, 
12  So.  681.  W.  A.  E. 
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■V.  Dettenth«ler,  ]18  Mich.  595,  44  L.E.A. 
184,  77  N.  W.  430,  decided  in  1898,  the 
court  held  that  the  provision  of  the  Con- 
stitution was  manditorj'.  and  that  a  law 
passed  without  an  enacting  clause  naa  in- 
valid. 

Section  21,  art.  3,  of  the  Constitution  of 
North  Carolina,  ia  as  folloivs:  "The  style 
of  the  fttta  shall  be:  'Tlie  genera)  aeaembly 
of  North  Carolina  do  enact.'  "  In  that  atate 
a  bill  was  passed  defining  a  criminal  ofTense. 
There  was  no  enacting  clause.  In  State  v. 
Patterson,  98  N.  C.  660,  i  S.  E.  350,  de- 
cided in  18B7,  the  court  said  that,  ^'henever 
the  Constitution  prescribed  a  particular 
act  or  thing  to  be  done  in  a  specified  nay 
and  manner,  "such  direction  must  be  treat- 
ed as  a  command,  and  an  obscrrance  of  it 
essential  to  the  effectiveness  of  the  act  or 
thing  to  be  done.  Such  act  cannot  be  com- 
plete, such  thing  is  not  effectual,  until 
done  in  the  way  and  manner  so  prescribed. 
.  .  .  The  purpose  of  thus  prescribing  an 
enacting  clause — 'the  style  of  the  acts' — 
ia  to  establish  the  act;  to  give  it  promi- 
nence, uniformity,  and  certainty;  to  identi- 
fy the  act  of  legislation  as  of  the  general 
assembly;  to  afford  evidence  of  its  legisla- 
tive, statutory  nature;  and  to  secure  uni- 
formity of  identiRcation,  and  thus  prevent 
inadvertence,  possible  mistake,  and  fraud. 
Such  purpose  is  important  of  itaelf,  and,  as 
it  is  of  the  Constitution,  a  due  observance 
of  it  is  essential.  The  manner  of  the  en- 
actment of  a  statute  is  of  its  substance. 
This  is  so  in  the  nature  of  the  matter,  as 
well  as  because  the  Constitution  malies  it 

The  court  goes  <hi  to  point  out  that  the 
legislature  cannot  enact  a  verbal  expres- 
sion of  iU  will,  and  that  various  details 
of  the  enactment,  such  as  authentication, 
etc.,  are  material  and  essential.  Continu- 
ing, the  court  says:  "And  for  the  like  and 
other  reaHOQS  the  enacting  clause  is  like- 
wise essential.  .  .  .  The  Constitution 
makes  it  so;  and  what  authority  under 
the  Constitution  can  be  beard  to  say  that 
mportant  and  may  be  dispensed 


with?" 

The  Constitution  of  Indiana  requires  the 
atyle  of  every  law  to  be:  "He  it  enacted  hy 
the  general  assembly  of  the  state  of  In- 
diana." Const,  art.  4,  g  I.  By  a  joint 
resolution  of  the  two  houses  a  bill  was 
passed  to  appropriate  money.  The  court 
held  that  money  could  only  be  appropriated 
by  an  enactment, — not  hv  resolution.  Jlay 
v.  Rice.  01  Ind.  348,  in  "answer  to  the  con- 
tention that  the  resolution  was  in  effect  a 
law,  and  that  it  should  be  so  regarded  by 
simply  considering  the  word  "resolved"  in 
the  enacting  clause,  to  mean  "enacted,"  and 
in  that  way  bring  the  measure  within  the 
l,.R.A.]9ir" 


scope  of  the  constitutional  requirement, 
said:  "To  say  that  a  provision  is  directory 
seems,  with  many  persona,  to  be  equivalent 
to  saying  that  it  is  not  law  at  all.  That 
this  ought  not  to  be  so  must  be  conceded; 
that  it  ia  so  we  have  abundant  reason  and 
good  authority  for  eaying.  If,  therefore,  a 
constitutional  provision  ia  to  b«  inlorced 
at  all,  it  must  be  treated  as  mandatory. 
And  if  the  legislature  habitually  disregard 
it,  it  seems  to  us  that  there  is  all  the  n)or« 
urgent  necessity  that  the  court  should  en- 
force it," — cited  from  Cooley  on  Constitu- 
tional Limitations,  ath  ed.  p.  IBO.  "In 
this  case  the  language  of  the  Constitution 
is  so  plain  and  emphatic  that  we  need  not 
inquire  for  reason  in  its  adoption.  In  such 
a  case,  our  duty  is  a  plain  one.  to  declare 
and  uphold  the  Constitution.  If  we  du^ 
hold  the  section  under  discussion  to  be  di- 
rectory, it  seems  to  us  that,  to  be  consist- 
ent, we  would  t>e  compelled  to  make  ft 
like  ruling  as  to  every  other  section  of  the 
Constitutiou." 

The  Nevada  Constitution  jirovides  that 
"the  enacting  clause  of  every  law  shall  be 
.  .  .  :  'The  pcoeple  of  the  sUte  of  Ne- 
vada, represented  in  senate  and  assembly, 
do  enact  as  follows.'  "     Const,  art.  4,  g  23. 

In  State  ex  rel.  Chase  v,  Rogers,  10  Nev, 
2S0,  21  Am.  Rep.  T3S,  decided  in  1875,  it 
was  held  that  the  omission  of  the  words 
"senate  and"  from  the  enacting  clause  ren- 
dered the  act  null  and  void.  The  opin- 
ion, makes  this  significant  observation : 
"Every  person  at  all  familiar  with  the 
practice  of  legislative  iKidies  ia  aware  that 
one  of  the  most  common  methods  adopted 
to  kill  a  biil  and  prevent  its  becoming  a 
taw  is  for  a  member  to  move  to  strike  out 
the  enacting  clause.  If  such  motion  ia 
carried,  the  bill  is  lost.  Can  it  be  seriously 
contended  that  such  a  hill,  with  its  head 
cut  off,  could  thereafter  by  any  legislative 
action  become  a  law?  Certainly  not.  The 
certificates  of  tlie  proper  officers  of  the  sen- 
ate and  assembly  that  aucli  an  act  was 
passed  in  their  respective  houses  do  not, 
and  could  not,  impart  vitality  to  any  act 
which,  upon  its  face,  failed  to  express  the 
authority  by  which  it  was  enacted.  .  .  . 
This  language  is  susceptible  of  but  one  in- 
terpretation. There  is  no  doubtful  meanin;; 
as  to  the  intention.  It  is,  in  our  judgment, 
an  imperative  mandate  of  the  people  in 
their  sovereign  capacity  to  the  legislature, 
requiring  that  all  laws,  to  he  binding  upon 
them,  shall,  upon  their  face,  cKpress  the  au- 
thority by  which  they  were  enacted,  and  as 
this  act  comes  to  us  without  such  authority 
appearing  upon  its  face,  it  is  not  a  law." 

In  Boyers  v.  Crane,  1  W.  Va.  176.  the 
omission  of  the  enacting  clause  from  a, joint 
resolution  adopted  by  the  general  assembly 
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of  that  state  was  held  to  render  it  abaohite- 

In  Bnrritt  *.  State  Contract  ComrB.  120 
111.  322,  II  N.  B.  IBO,  the  Illipoia  court,  in 
considering  their  constitutional  provision 
that  the  enacting  clause  of  all  bills  should 
read,  "Be  it  enacted  by  the  people,"  held 
that  there  was  no  suWantial  conipliani.'e 
with  the  Constitution  in  the  use  of  "Be- 
BoWed  bj  the  senate,  the  liouse  of.represen' 
tatives  concurring  therein." 

The  text  writers  declare  the  law  to  be 
i«  announced  in  the  cascn  above  cited. 
Lewia'a  Sutherland,  Stat.  Conatr.  2d  ed. 
<!S  70,  71;  Cushing,  Law  k  Practice  of  Leg- 
islative Assemblies,  9th  ed.  g^  2101,  2102. 
With  reference  to  conatitutional  require- 
ments,  Cuahing  mskea  the   folbn-ing  com- 

"I.  Where  enacting  words  are  prescribed, 
nothing  can  be  a  law  which  is  not  intro- 
duced bj  those  verj  words,  even  though 
otters  nhich  are  equivalent  are  at  the 
same  time  used. 

"II.  Where  the  enacting  words  are  not 
prescribed  bj  a  constitutional  provision, 
the  enacting  authority  must  notwithstand- 
ing be  stated;  and  any  words  which  do  this 
to  a  common  understanding  are  doubtless 
sufficient;   or  the  words  may  be  prescribed 

In  Tennessee  the  courts  have  adhered  to 
the  mic  that  constitational  provisions  are 
mandatory,  although  a  bill  will  not  be 
invalidated  where  there  was  a  substantial 
compliance.  To  illustrate:  In  State  ex  rel. 
Gouge  V.  Burrow,  119  Tenn.  376,  104  S.  W. 
636,  14  Ann.  Cas.  BOB,  the  supreme  court 
of  TenncHsee  had  under  ronaidcration  a  aec- 
tion  of  the  Tennessee  Constitution  which 
reads  as  follows:  "Be  it  enacted  by  the  gen- 
eral assembly  of  the  state  of  Tennessee." 
Const,  art,  2,  S  20.  A  bill  had  been  paised 
containing  all  of  this  enacting  clause  ex- 
cept the  words  "tiie  state  of."  With  refer- 
ence to  this  section  of  the  Constitution,  the 
court,  in  an  elaborate  discussion  of  the  sub- 
ject, concludes;  "We  think  this  one  clear- 
ly mandatory,  and  must  be  complied  with 
by  the  legislature  in  ail  legislation,  impor- 
tant or  unimportant,  enacted  by  it;  other- 
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?alid." 


But  the  court  held  that  the  enacting 
clause  of  the  bill  did  substantially  com- 
ply witli  the  mandate  of  the  C'onstitution, 
and  waa  therefore  valid. 

Maryland  and  Miasissippi  courts  have  not 
required  literal  compliance.  For  instance, 
in  Mississippi  the  Constitution  says:  "The 
style  of  the  laws  .  .  .  shall  be:  'Be  it 
enacted  by  the  legislature  of  the  state  of 
MissiBsippi.' "  Const.  1890,  S  -'S-  An  act 
began  with  these  words;  "Resolved  by  the 
legislature  of  the  state  of  Jlissisnippi." 
LB.A.in]SB. 


The  court  sustained  the  act,  holding  that 
the  word  "resolved"  was  equivalent  to  the 
woi'd  "enact,"  and  that  the  measure  was, 
in  fact,  a  law,  notwithstanding  the  use  of 
the  word  "resolved."  The  court  said:  "The 
word  'resolved'  is  as  competent  to  declare 
the  legislative  will  as  the  word  'enact.'  " 

In  Maryland  the  subject  was  first  dis- 
posed of  by  a  divided  court  in  the  case 
of  Mcpherson  v.  Leonard,  28  Md.  377.  The 
Maryland  Constitution  provides:  ''The  style 
of  all  laws  of  this  state  shall  be:  'Be'  it 
enacted  by  the  general  assembly  of  Mary- 
land.'" Const,  art.  3,  g  21).  The  act  in 
question  omitted  the  words  "by  the  general 
assembly  of  Maryland."  The  conclusion  of 
the  majority  court  on  that  subject  is  as 
follows:  "Being  satisfied  that  the  words 
'by  the  general  assembly  of  Maryland'  are 
not  of  the  essence  and  substance  of  a  law, 
but  their  use  directory  only  to  the  legis- 
lature, we  cannot,  because  of  their  omission 
from  the  enactment,  declare  the  law  in  ques- 
tion unconstitutional  and  void." 

In  the  later  case  of  Postal  Teleg.  Cable 
Co.  V.  State,  110  Md.  612,  73  Atl.  661,  the 
McPhersoD  Case  waa  again  discussed,  but 
the  court  refused  to  overrule  it,  because  "it 
might  therefore  do  great  injustice  to  those 
who  relied  on,  and  had  the  right  to  rely  on, 
a  decision  of  this  court,  to  hold  that  it  had 
been  overruled  by  a  case  which  in  no  man- 
ner involved  the  clause  in  question,  and  we 
cannot  so  hold."  But  of  the  constitutional 
provision  and  the  McPhcrsmi  Case,  the 
court  did  say:  "If  we  were  passing  on  this 
provision  for  tlie  first  time,  we  might  hesi- 
tate to  hold  that  it  was  not  mandatory; 
especially  in  view  of  the  conclusions  reached 
by  many  other  courts  in  construing  similar 
provisions.  There  is  certainly  much  to  be 
said  in  favor  of  a  strict  compliance  with  a 
clause  in  the  Constitution  which  uses  such 
plain,   comprehensive   language  as  this  one 

In  the  Mississippi,  Maryland,  and  Ten- 
nessee cases,  supra,  it  will  be  observed  that 
there  was  an  enacting  clause  to  each  bill 
under  consideration.  The  objection  went  to 
the  failure  in  hire  rfrba  to  use  the  style 
prescribed.  The  courts  merely  held  that  a 
substantial  compliance  was  suflicient.  But 
in  the  instant  case  there  is  absolutely  no 
enacting  clause.  There  is  nothing  to  in- 
dicate the  source  from,  or  authority  by, 
which  the  law  is  proclaimed.  There  is  not 
even  a  proclamation  using  as  much  as  the 
word  "pTiacted"  or  the  word  "resolved,"  or 
some  other  word  of  that  character. 

In  Oklahoma  the  Constitution  provides: 
"Tl:e  style  of  all  bills  shall  be;  'Be  it 
enacted  by  the  people  of  the  state  of  Okla- 
homa.'"     Const,  art.  fl,  S  3. 

A    tegit^lative    bill    without    an    enacting 
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clause  was  held  to  be  good  in  Ex  part« 
lIudBon,  3  Okltt.-  Crim,  Rep.  393,  100  Pac- 
540,  107  Pac.  735,  but  in  that  state  there 
is  a  constitutional  provision  for  the  enact- 
ment of  laws  directly  by  the  people  under 
what  is  known  as  the  initiative  and  Mer- 
enditm.  The  courrt  held  that  tlie  coostitu- 
tional  provision  supra  had  reference  alone 
to  direct  legjalation  hy  the  people,  and  their 
laws  ui.der  the  initiative  and  referendum 
must  be  styled  in  the  manner  provided  by 
Constitution,  but  the  legislature  was  under 
no  aueh  restriction. 

The  Missouri  Constitution  (Const,  art.  4, 
g  24)  has  a  similar  requirement  as  to  enact- 
ing clause,  and  there  the  legislature  is  the 
supreme  and  only  lawmaking  power.  The 
supreme  court  of  Miasouri  has  held  an  act 
of  the  legislature  is  valid  which  has  no 
enacting  clause  at  all.  Cape  Girardeau  v. 
Riley,  62  Mo.  424,  14  Am.  Rep.  427.  It 
baaed  its  decision  in  part  on  a  previous  de- 
cision of  the  Missouri  court  in  respect  to 
the  validity  of  writs  issued.  By  one  section 
of  the  Alissouri  Constitution  it  was  pro- 
vided that  "all  writs  shall  run  in  the  name 
of  the  state."  Const,  art.  0,  %  38.  The 
Missouri  court  was  committed  to  the  doc- 
trine that  such  a  provision  in  the  Consti- 
tution was  directory  merely,  and  not  man- 
datory, for  It  had  held  that  a  writ  was 
valid,  although  not  running  in  the  name  of 
the  state.  Exactly  the  contrary  has  been 
the  ruling  in  Kentucky.  Section  o,  art.  4, 
of  the  third  Constitution,  and  §  123  of  the 
present  Constitution,  provide:  "The  style 
of  process  shall  be:  'The  commonwealth  of 
Kentucky.' " 

In  Yeager  v.  Groves,  78  Ky.  278,  this 
court  held  invalid  a  writ  of  attachment 
which  did  not  run  in  the  name  of  the  com- 
monwealth of  Kentucky,  although  signed 
by  an  olBccr  with  power  to  issue.  What 
ivas  then  said  with  reference  to  the  applica- 
tion of  that  provision  of  our  Constitution 
is  applicable  to  the  case  at  hand:  "Judicial 
process  is  but  the  command  of  the  sovereign 
by  whose  authority  the  tribunal  out  of 
which  it  issues  was  established,  commaud- 
ing  tlie  person  or  oSicer  to  whom  It  is  di- 
rected, or  who  is  authorized  to  execute  it, 
to  do  certain  acts  therein  specified,  and  it 
is  therefore  appropriate  that  such  process 
shall  run  in  the  name  of  the  government. 
But  whether  appropriate  or  necessary  or 
not,  the  Constitution  requires  it,  and  what 
tliat  instrument  requires  should  be  done 
without  hesitation  or  inquiry  into  the  ques. 
tion  whether,  abstractly  considered,  the 
thing  required  is  essential  or  not.  The 
clerk  of  a  court  has  no  power  to  command 
either  officers  or  private  persons.  Hia  only 
authority  is  to  issue  the  command  of  the 
commonwealth  in  those  cases  in  which  he 
L.K.A.1915B. 


has  been  authorized  to  use  the  name  of  the 

commonwealth.  He  is  the  mere  agent  of 
government,  with  authority  to  act  for  it 
and  in  its  name  in  issuing  judicial  process, 
and  he  has  no  more  authority  to  issue  such 
process  in  his  own  name  than  a  private  per- 

The  basis  of  the  Missouri  court's  opinion 
destroys   its   value   as  a   precedent   in   this 

Certainly  there  is  no  longer  room  for 
doubt  aa  to  the  effect  of  all  provisions  of 
the  Constitution  of  this  state.  By  common 
consent  they  are  deemed  mandatory,  and,  as 
stated  in  a  recent  opinion,  perhaps  one  hun- 
dred cases  touching  on  this  subject  have 
been  written,  but  in  no  one  of  them  haa 
there  been  any  departure  from  the  princi- 
ple that  they  are  mandatory,  and  that  when- 
ever an  act  of  the  legislature  is  incom- 
patible with  the  Constitution,  there  is  no 
alternative  for  the  court  to  pursue  but  to 
declare  that  fact  and  pronounce  the  act 
inoperative  and  void.  This  uniformity  of 
opinion  makes  it  quite  unnecessary  to  cite  or 
make  quotations  from  the  long  list  of  cases 
in  Kentucky.  Perhaps  the  first  was  Bliss  v. 
Com.  2  Litt.  (Ky.)  30,  13  Am.  Doc.  251. 
And  the  most  recent  are  McCreary  v.  Speer, 
laS  Ky.  783,  162  S.  W.  99,  and  Penitentiary 
Comrs",  V.  Spencer,  159  Ky.  265,  188  S.  W. 
1017.  A  reference  to  the  case  of  Varney 
V.  .lustice,  88  Ky.  598,  6  S.  W.  457,  will 
serve  to  illustrate  the  rule  in  Kentucky, 
and  from  this  case  we  quote;  "The  Consti- 
tution of  the  state  was  adopted  by  the  peo- 
ple of  the  state  as  the  fundamental  law  of 
the  state.  This  fundamental  law  was  de- 
signed by  the  people  adopting  it  to  be  re- 
strictive upon  the  powers  of  the  several 
departments  of  government  created  by  it- 
It  was  intended  by  the  people  that  all  de- 
partments of  the  state  government  should 
shape  their  conduct  by  this  fundamental 
law.  Its  every  section  was  doubtless  re- 
garded by  the  people  adopting  it  as  of  vital 
importance,  and  worthy  to  become  a  part 
and  parcel  of  the  constitutional  form  of 
government,  by  which  the  governora  as  well 
as  the  governed  were  to  be  governed.  Its 
very  mandate  was  intended  to  be  para- 
mount authority  to  all  persons  holding 
official  trusts,  in  whatever  department  of 
government,  and  to  the  sovereign  people 
themaelves.  No  mere  unessential  matters 
were  Intended  to  be  ingrafted  in  it;  but 
each  section  and  each  article  was  solemnly 
weighed  and  considered,  and  found  to  be 
essential  to  the  form  of  constitutional  gov- 
ernment adopted.  Whenever  the  language 
uaed  is  prohibitory,  it  was  intended  to  be 
a  positive  and  unequivocal  negation.  What- 
ever the  language  contains  a  grant  of  power, 
it    was    intended    as    a    mandate.     .     .     . 
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Whenever  the  language  gives  a  direction  aa 
to  the  manner  of  e:<erciaing  a  power,  it  was 
intended  that  the  power  should  be  exercised 

in  the  manner  directed,  and  in  no  other 
manner.  It  is  an  instrument  of  Bords, 
granting  powers,  restraining  powers,  and  re- 
serving rights.  These  words  are  funda- 
mental words,  meaning  the  thing  itself; 
they  breathe  no  spirit  except  the  spirit  to 
be  found  in  them.  To  say  that  these  words 
are  directory  merelj  is  to  license  a  viola- 
tion of  the  instrument  every  day  and  every 
hour.  To  preserve  the  instrument  invio- 
late, we  must  regard  its  words,  except 
when  expressly  permissive,  as  mandatory, 
as  breathing  the  spirit  of  command." 

By  an  enacting  clause,  the  makers  of  tbe 
Constitution  intended  that  the  general  as- 
sembly should  make  its  impress  or  seal,  as 
it  were,  upon  each  enactment  for  the  sake 
of  identity,  and  to  assume  and  show  re- 
Bponsibili^.  While  the  Constitution  makes 
this  a  necessity,  it  did  not  originate  it. 
The  custom  is  in  use  practically  everywhere, 
and  is  as  old  aa  parlimcntary  government, 
as  old  OS  kings'  decrees,  and  even  they  bor- 
rowed it.  The  decrees  of  Cyrus,  King  of 
Persia,  which  Holy  Writ  records,  were  not 
the  first  to  be  prefaced  with  a  statement  of 
authority.  The  law  was  delivered  to  Moses 
in  the  name  of  the  Great  I  Am,  and  the  pro- 
logue to  the  Great  Commandments  is  no 
less  majestic  and  impelling.  But,  whether 
these  edicts  and  commands  be  promulgated 
by  the  Supreme  Ruler  or  by  petty  kings, 
or  by  the  sovereign  people  themselves,  they 
have  always  begun  with  some  such  form 
as  an  evidence  of  power  and  authority.  It 
may  be  that  in  these  days  some  believe  the 
custom  useless,  and  that  the  section  of  the 
Constitution  is  a  relic  of  antiquity;  that 
it  is  simply  a  high-sounding  phrase, 
empty  and  meaningless,  and  therefore 
should  be  ignored.  It  may  be  that  som-^  be- 
lieve an  observance  of  this  requirement  is 
not  nearly  so  important  or  valuable  to  the 
people  as  the  present  benefits  oJTered  in 
the  body  of  a  bill,  and  they  are  wilting  to 
forego  one  to  acquire  the  other,  but  such  a 
thought  "makes  us  rather  bear  those  ills  we 
have,  than  fly  to  others  that  we  know  not 
of."  It  is  certain  that  neither  this  court 
nor  the  legislature — creatures  of  the  Con- 
stitution and  sworn  to  uphold  it — can 
afi'ord  to  ignore  or  deal  liglitly  with  any 
section  of  it.  Neither  can  we  say,  as  for 
one  hundred  years  this  court  has  stead- 
fastly refused  to  say,  that  constitutional 
provisions  are  directory,  or  that  the  section 
in  question  is  nothing  more  than  a  sugges- 
tion of  form  for  drafting  a  bill.  If  we  so 
hold  as  to  that  section,  then  we  may  as  to 
another,  and  another,  and  of  every  other 
Bection  \n  it,  with  the  result  that  none  of 
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it  "ill  amount  to  more  than  a  suggestion 
to  people,  courts,  legislatures,  and  execu- 
tives, having  no  binding  or  mandatory 
effect  upon  any  of  them,  so  that  they  may 
proceed  or  no,  as  they  please,  without  let 
or  hindrance.  Such  a  state  of  affairs  is 
anarchy, — nothing  less.  Tlie  people  by  . 
their  Constitution  have  set  these  limitations 
within  wbieh  their  respresentatives,  officers, 
and  servants  must  act.  The  very  fact  that 
the  limitations  are  set  forth  in  specific 
terms  is  sufficient  evidence  of  their  im- 
portance. No  creature  of  the  Constitution 
has  power  to  question  its  authority,  or  to 
hold  inoperative  any  section  or  provisiM) 
of  it.  .4s  legislation  is  needed,  whether 
remedial  or  restrictive,  the  general  assem- 
bly should  act.  When  their  acts  are  with- 
in the  constitutional  limitations,  they  be- 
come the  law  of  the  commonwealth.  There 
is  no  other  power  of  enactment.  If  from  a 
bill  an  essential  is  omitted,  they  alone  can 
supply  it.  This  court  can  neither  amend 
nor  enact.  The  bill  in  question  is  not  com- 
plete; it  does  not  meet  the  plain  constitu- 
tional demand.  Without  an  enacting  clause 
it  is  void. 

The  judgment  of  the  lower  court  is  there- 
fore aflirmed. 


MISSISSIPPI  supreme:  court. 

BLEWETT  lee,  Appt., 
EDWIN  McMORKIES,  Trustee. 
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Vemior    and    purchaiwr  —  conveyance 

for  nupporl  —  lieu. 

No  implied  equitable  lien  exists  upon  real 
estate  conveyed  in  consideration  of  support 
to  be  furnislied  the  grantor,  to  enforce  per- 
formance of  the  consideration. 

(November  2,  1014.) 

APPE.\L  by  defendant  from  a  decree  of 
the  Chancery  Court  for  Lauderdale 
County  fixing  a  lien  on  property  paramount 
to  a  deed  of  trust  held  by  him  in  a  suit 
for  the  cancelation  of  the  deed.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  C.  D.  Chrlsdan.  for  appellant: 

A  vendor's  lien  in  favor  of  the  grantor 
does  not  exist. 

30  Cvc.  1761,  1792;  Abbott  v.  Sanders, 
80  Vt.  17S,  13  L.R.A.(N.S.)    725,  130  Am. 

Note.  —  As  to  the  rights  and  remedies  of 
the  parties  to  a  conveyance  in  consideration 
of  an  agreement  to  support  the  grantor,  in- 
cluding the  question  of  an  implinl  equitable 
lien,  see  various  references  in  the  footnota 
appended  to  Grant  v.  Swank,  ante,  881. 
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St.   Rep.   !)74,   6S   At).   1032,   12   .Ann.   Cub. 
SD8:  Griffin  v.  Bjrd,  74  Miw.  32.  10  So.  717. 

Defeniiatit  took  a  superior  lien  to  Mrs. 
Dalj'.  for  the  roaBoii  tlint  she  bad  na  Hen 
ii<i;ainat.  the  land,  but  Bimpl.T  a  right  of  ac- 
tion against  Mra,  McCarthy  for  damages 
fur  nonsnpport  whicli  was  purely  personal 
against  Mrs.  McCarthy,  and  could  only  be 
pnforred  against  tier  by  a  suit  on  her  under- 
taking, and  bound  no  party  dealing  with  the 
property  eonveyed  until  after  suit  tiled  and 
fi>  pendena  notice  given. 

Mayer  v.  Swift,  73  Tex.  367.  11  S.  \T. 
3TH;  Teague  v.  Teague,  22  Tex.  Civ.  App. 
443,  54  B.  W.  032;  Pniaiecke  v.  Ramzinaki, 
—  Tex.  Civ.  App.  — ,  81  S.  W.  771 ;  Thur- 
mond V.  Thurmond,  —  Tei.  Civ.  App.  — , 
87  S.  W.  878;  Gardner  v.  Knight,  124  Ala. 
273,  27  So.  2BB;  Brand  v.  Power,  HO  Ga. 
522,  3S  S.  E.  53;  Wood  v.  Owen,  133  Ga. 
751,  OB  S.  E.  951;  Lindsey  v.  Lindaey,  02 
Ga.  346;  Murray  v.  King,  42  N.  C.  (7  Ired. 
Eq.l  19;  Hart  v.  Dougherty,  SI  N.  C.  (6 
Jones,  L.)    86. 

'     Messrs.  S*niR  «  HcCal!  and  Neville  & 
Stone  for  appellee. 

Re«<l,    J.,   delivered   the   opinion   of   the 

Mra.  Annie  Daly,  an  elderly  lady,  on  July 
10,  1909,  executed  a  deed  conveying  to  her 
granddaughter.  Miss  Annie  Louis  Foley, 
certain  real  estate  in  the  city  of  Meridian. 
The  consideration  is  stated  in  the  deed  in 
the  following  words: 

"Wliereas,  my  granddaughter.  Annie 
Louis  Foley,  has  for  a  long  time  devoted 
herself  to  the  affectionate  care  of  me  in 
sickness  and  in  health,  and  in  further  con- 
sideration that  she  is  to  take  me  to  the 
home  hereinafter  described  and  to  care  for 
me,  as  she  has  heretofore  done,  until  I  die, 
and  iu  further  consideration  of  the  love  and 
afTeetion,  I  liear  to  said  granddaughter,  I 
hereby     sell,    alien,    convey    and    warrant. 

Miss  Foley  afterwards  intermarried  with 
J.  fi.  McCarthy.  On  July  13,  1910,  Mrs. 
McCarthy  and  her  husband  executed  a  deed 
uf  trust  on  the  real  estate  cipveyed  by  Mrs. 
Daly,  to  tlic  Union  Bank  L  Trust  Company, 
as  trustee,  to  secure  to  appellant,  Blewett 
|j«,  a  loan  evidenced  by  their  promissory 
note  in  his  favor.  On  September  1,  1910. 
Mrs.  IJaly  executed  an  instrument  of  writ- 
ing wherelij'  she  conveyed  to  appellee,  Edwin 
McMorrips,  as  trustee,  her  entire  estate, 
real,  personal  and  mi^ed,  of  whatever  de- 
scription and  wheiever  situated,  empower- 
ing hirn  generally  to  collect  all  amounts 
due  her.  and  control  and  manage  her  pro])- 
erty.  and  particularly  to  enter  such  proceed- 
ingn  aa  he  might  deem  best,  to  recover  and 
assert  rights  to  the  property  which  she  had 
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iveyed  to  her  granddaughter.  Appellee, 
December  20,  1910,  filed  his  bill  of  com- 
plaint, and  later  an  amended  bill,  averring 
that  tliere  had  been  a  failure  of  considera- 
tion in  the  deed  from  Mrs.  Daly  to  Mrs.  Mc- 
Carthy, in  that  Mrs.  ileCarthy  bad  not 
carried  out  the  stipulation  in  the  deed  that 
she  should  support  Mrs.  Daly.  Mrs.  Mr- 
Carthy,  the  Union  Bank  t  Trust  Company, 
appellant,  Blewett  Lee.  were  made 
parties  defendant.  Appellee  prayed  that  the 
deed  from  Mrs.  Daly  to  Mrs.  McCarthy, 
daUd  .luly  10.  1B09,  and  tlie  deed  of  trust 
from  Mrs,  McCarthy  and  husband  to  secure 
t);e  loan  from  appellant,  should  be  canceled 
and  held  for  naught,  and  that  the  title  to 
the  real  eitate  should  be  revested  in  him. 
He  further  prayed  that  if  be  had  not  aaked 
for  proper  relief,  a  charge  should  be  &xed 
upon  the  real  eatate  for  the  support  and 
maintenance  of  Mrs.  Daly  to  the  extent  of 
(100  per  month  and  such  charge  made  a 
lien.  A  demurrer  to  the  amended  bill  waa 
overruled.  The  case  then  proceeded  to 
trial  upon  answer  and  proof.  The  chancel- 
lor, on  final  hearing,  decreed  that  Mrs.  Mc- 
Carthy had  breached  the  deed  by  failing  to 
comply  with  the  covenants  thereof,  and  that 
Mrs.  Daly  suffered  damages  to  the  extent 
(1,200,  for  which  a  personal  decree  was 
a.  He  refused  to  Cancel  the  deed,  but 
decreed  a  flrat  and  paramount  lien  on  the 
property  for  the  payment  of  the  amount  of 
tbe  personal  decree.  From  this  action  of 
the    chancellor,    appellant    prosecutes    this 

Id  the  case  of  Dixon  v.  Milling,  102  Miss. 
449.  43  L.K.A.(N.S.)  919.  60  So.  804,  this 
court  held  that  "failure  to  furnish  support 
in  accordance  with  a  promise  which  becomes 
the  consideration  for  a  deed  absolute  in 
form  is  not  suflicient  to  support  a  suit  for 
its  cancelation." 

The  question  for  our  decision  in  thia 
case  is.  Did  Mrs.  Daly,  the  grantor,  have  a 
lien  upon  the  real  estate  she  conveyed,  to 
secure  such  amount  as  might  be  required 
for  support  provided  for  in  the  considera- 
tion of  her  deed! 

It  has  been  held  that  there  Is  not  an  im- 
plied equitable  lien  in  favor  of  a  grantor 
of  real  estate  to  secure  a  consideration 
tbeJ'cfor,  wliicli  is  an  agreement  to  support 
the  grantor  during  life.  Tlie  reason  for  this 
seems  to  be  that  tlie  charge  is  too  uncertain 
and  indefinite  in  character. 

Discussing  the  requisites,  extent,  and  ef- 
fect of  such  lien,  Mr.  Pomeroy,  in  his  Equi- 
ty Jurisprudence,  vol.  3,  3d  ed.  J  1251,  Bays: 

''The  grantor's  lien,  wherever  recognized, 
is  only  permitted  as  a  security  for  the  un- 
paid purchase  price,  and  not  for  any  otiier 
indebtedness  nor  liability.  There  must  be 
a  certain,  ascertained,  absolute  debt  owing 
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for  the  purchase  price;  the  lien  does  not 
exist  in  b«half  of  any  UQCertain,  contingent, 
or  unliquidated  demand." 

In  the  case  of  Arlin  v.  Brown.  44  N.  H. 
102,  it  WM  decided  that  no  lien  would  exist 
where  the  only  conBideration  for  the  con- 
veyance is  the  agreement  of  the  vendee  to 
support  and  maintain  tlie  vendor  during  the 
lite  of  Bucb  vendor,  and  Judge  Sargent,  de- 
livering the  opinion  of  the  court,  aaid: 
"Where  it  appean  that  the  conaideration 
of  a  conveyance  ie  that  the  vendee  shall 
enter  into  covenants  to  do  certain  thin)^ 
it  has  been  held  that  there  is  no 
Clarice  v.  Royle,  3  Sim.  499.  30  Revised  Rep. 
193-,  Farrott  v.  Sweetland,  3  Myl.  &  K.  6\ 
Hiis  is  upon  the  ground  that  the  sale 
made,  not  for  a  snm  of  money,  but  for  » 
eecnrity  of  a  different  icind,  which  secur- 
ity itself  is  tiie  consideration,  and  the  party 
having  received  that  hag  been  paid  all  that 
he  contracted  for.  Buckland  v.  Poclcnell,  13 
Sim.  406;  DiKon  v.  Gaytere,  IT  Beav.  421, 
33  L-  J-  Ch.  N.  S.  60,  ZI  Beav,  118,  1  De  G. 
k  J.  635,  27  li  J.  Ch.  N.  S.  148,  3  Jur.  N.  S. 
1157.  This  principle  is  held  in  Brawley  v. 
Catron,  8  Leigh,  S22,  528,  where  it  is  held 
that  this  lien  will  not  be  given  by  a  court 
of  equity  as  a  security  for  unliquidated  and 
uncertain  damages,  and  will  therefore  not 
exist  where  the  consideration  of  the  sale  is 
an  engagement  to  support  the  Vendor  dur- 
in([  his  life." 

It  was  decided  in  the  case  of  Peters  v. 
Tunell,  43  Minn.  473,  111  Am.  St.  Kep.  i52. 
4.'i  X.  VV.  867,  that  there  would  be  no  im- 
plied equitalile  lien  to  secure  the  perform- 
ance of  a  conaideration  which  ie  an  agree- 
ment to  support  the  grantor  during  life. 
We  quote  from  the  opinion  in  this  case  as 
follows:  "It  ie  in  accordance  with  what  is 
deemed  to  be  the  greater  weight  of  author- 
ity that  a  vendor  of  real  property  is  not 
entitled  to  an  implied  equitable  lien  to  se- 
cure the  performance  of  the  consideration 
when  that  is  of  euch  a  nature,  as  is  that 
in  this  case,  that  the  court  cannot  accu- 
rately aecertain  and  define  the  amount  of 
the  charge  to  be  imposed  upon  the  lend  end 
enforced  out  of  it." 

In  Burroughs  v.  Burroughs,  164  Ala.  329, 
28  L.R.A.(N.S.l  607,  ]37  Am.  St.  Rep.  59, 
r>0  So.  1025.  20  Ann.  Cas.  826,  it  was  held 
that  a  lien  did  not  exist  wliere  the  consider- 
ation for  the  conveyance  of  land  is  an  agree- 
ment to  support  the  grantor  during  life. 
Judge  JilcClellan,  delivering  the  opinion  of 
the  court  in  that  case,  said:  "We  think 
there  can  be  no  doubt  that  one  essential 
condition  to  the  creation  of  a  vendor's  lien 
is  that  there  is  s  definite,  'ascertained,  ab- 
solute debt,  owing  alone  for  tbe  purchase 
price  of  the  land  conveyed;'  on  the  con- 
trarv,  that  no  such  lien  arises  where  the 
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consideration  for  tlie  conveyance  is  aa  un- 
certain, indefinite,  contingent  demand." 

Mrs.  Daly,  the  grantor,  was  not  entitled 
to  an  equitable  vendor's  lien  upon  the  land 
she  conveyed,  to  secure  the  amount  required 
for  her  support.  Such  amount  was  unliqui- 
dated, It  was  uncertain  and  contingent.  It 
was  not  an  absolute,  certain  debt  owing 
for  the  purchase  price.  It  was  indefinite 
in  character.  The  chancellor  erred  in  fix- 
ing the  lien  on  the  property. 

Reversed  and  remanded. 


MARV  J.  ROBINSON 
SAMUEL  D.  ROBINSON. 


{—  N.  J.  - 
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Appeal  —  divorce  —  provision  for  kII> 

many  —  clTcct. 

1.  Every  instalment  of  permanent  alimony 
paid  by  a  husband  to  his  wife  under  a  flnal 
decree  therefor  in  the  court  of  chancery 
would  be  in  execution  of  the  decree  pra 
tatito,  tbe  result  being  that  any  such  pay- 
ment, pending  qppeal,  would  be  an  impair- 
ment of  the  aubject  of  the  appeal  to  that 
extent  or  degree,  and  also  an  invasion  of  the 
appellant's  right  to  have  bis  property  pre- 
served, and  not  diminished,  during  the  con- 
test in  this  court,  and  to  protection  from 
this  he  is  entitled.  The  course  which,  as 
thus  indicated,  is  required  for  tbe  preserva- 
tion of  the  rights  of  the  appellant  is  even 
more  funilamen tally  required  in  order  that 
the  jurisdiction  of  the  appellate  court  may 
not  be  destroyed  or  impaired. 

HeadnotcB  by  Walker,  C. 

Kote.  —  Appeal  as  affecting  decree  for 
permaaeHl  alfmonir. 

The  effect  upon  a  decree  for  permanent 
alimony  of  an  appeal  therefrom  is  now 
largely  governed  by  statutory  provisions, 
the  majority  of  which  require  the  filing  of 
an  appeal  or  supersedeas  bond  as  a  condi- 
tion precedent  to  the  staying  of  the  judg- 
ment. Of  course,  to  stay  enforcement  of  a 
decree  for  permanent  alimony  in  such  jur- 
isdictions, compliance  with  the  statutory 
provision  is  necessary.  But  in  some  juris- 
dictions the  taking  of  an  appeal  in  itself 
works  a  stay  of  execution  of  the  judgment 
decree  pending  the  appeal  therefrom. 

RoBiNSOX  V.  Robinson  is  the  only  case 
disclosed  by  an  extended  search  wherein 
questions  have  been  raised  as  to  the  effect 
of  enforcement  of  a  decree  for  permanent 
alimony  pending  appeal  as  impairing  the 
subject  of  the  appeal  or  as  destroying  the 
jurisdiction  of  the  appellate  court. 

But  the  courts  of  a  number  of  jurisdir- 
tions  have  considered  the  effect  and  appli- 
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Hume  —  «ward  by  appellate  court. 

2.  Thil  court  haa  the  power  to  award 
alimony  pending  an  appeal ;  that  is,  alimony 
pendente  lite.  That  jurJBdictioii  i»  firmly 
established.  But  an  application  to  enforce 
a  final  decree  for  permanent  alimony  pend- 
ing an  appeal  is  not  an  application  for 
alimony  pendente  lite,  which  may  be  award- 
ed here,  or  the  parties  remitted  to  the  court 
of  chancery  to  make  application  there. 

(October  10,  1914.) 

MOTION  by  appellee  for  an  order  permit- 
ting the  Court  of  Chancery  to  enforce 
pending  appeal  a,  decree  directing  appellant 
in  a  divorce  proceeding  to  nay  to  her  a 
certain  amount  weekly  for  her  iupport  and 
maintenance.    Denied. 

Tlifl  facta  are  stated  in  the  opinion. 
Mr.  Ell  H.  Chandler  for  the  motion. 
Ur.  V.  G.  Slyron  opposed. 

Walker,  C,  delivered  the  opinion  of  the 

This  is  a  suit  for  maintenance.  The  de- 
fense was  that  the  parties  are  not  husband 
and  wife.  That  issue  was  decided  adversely  i 
to  the  defendant  in  the  court  below,  and  | 
has  been  brought  to  this  court  for  review.  | 
The  final  decree  establishes  the  marital 
status  of  the  parties,  and  directs  the  de-  | 
fendant  to  pay  to  the  complainant,  as  his  l 
wife,  $£  per  week  for  her  support  and  main- 
tenance. The  defendant  appeaW  from  the 
decree  in  chancery,  and  refuses  to  make  the  | 

eability  of  various  statutes  and  the  effect  of 
compliance  therewith  by  the  appellant. 

Thus,  it  has  beon  held  that  where  the 
statutes  provided  that  when  an  appea!  shall 
be  taken  in  a  divorce  case  the  appellate 
court  shall  be  possessed  of  the  whole  case 
as  fully  as  was  the  lower  court,  the  trial 
being  de  noif),  the  decree  appealed  from  is 
suspended  during  final  Judgment,  and  per- 
manent alimony  granted  by  the  lower  court 
is  not  available.  Masterson  v.  Ogdm,  78 
Wash.  644,  130  Pac.  654,  Ann.  Caa.  1914D, 
S8ti. 

And  in  New  York  an  appeal  from  an  or- 
der granting  separation  and  permanent  ali- 
mony payable  in  instalments  has  been  held 
to  stay  the  proreeding  on  the  judgment  pend- 
ing the  appeal,  where  the  appellant  entered 
into  an  undertaking  to  secure  such  alimony 
as  might  accrue  pending  the  appeal,  pur- 
suant to  Code  Civ.  Proc.  S  1732,  which  pro- 
vides in  part  that  where  a  judgment  or  order 
directs  the  payment  of  money  in  fi\ed  in- 
stalments the  undertaking  must  be  to  the  ef- 
fect that  the  appellant  will  pay  each  instal- 
ment which  becomes  payable  pending  the  ap- 
peal, or  the  part  thereof  as  to  which  the 
judgment  or  order  is  affirmed,  eto.  SamueU 
V.  Samnels,  49  Hun,  608,  17  N.  Y.  S.  E.  680, 
1  N.  Y.  Rupp.  787.  And  see  Haddock  V.  Had- 
dock, 76  App.  Div.  565,  78  N.  Y.  .Supp.  304, 
12  N.  Y.  Anno.  Cas.  14,  wherein  it  was  said 
I..R,A.101.?B. 


weekly  payments  as  ordered.  Application 
was  made  to  the  court  of  chancery  by  the 
complainant  for  an  order  to  commit  the  de- 
fendant for  contempt  for  his  refusal  to  obey 
the  decree.  On  the  return  of  an  order  to 
show  cause  in  that  court  it  was  established 
that  the  defendant  was  able  to  make  the 
payments  ordered,  but  that  he  resisted  do- 
ing so  upon  the  ground  that  bis  appeal 
operated  to  stay  the  execution  of  the  de- 
cree. The  court  of  chancery  declined  to  ad- 
judge the  defendant  in  contempt  in  the 
absence  of  an  order  ol  l^ls  court  permitting 
that  court  to  enforce  ita  decree  pending  ap- 

p«i. 

Counsel  for  defendant  appellant,  the  com- 
plainant here,  relies  upon  A^by  v.  Yetter, 
78  N.  J.  Eq.  173,  78  Atl.  769,  and  eon- 
tends  that  upon  the  authority  of  that  caeo 
the  court  of  chancery  baa  the  power  to  en- 
force ita  decree,  especially  so  by  leave  of 
this  court,  pending  the  determiaatian  of  the 
appeal.  We  think  that  counsel  has  miscon- 
ceived the  scope  of  the  decision  in  Ashby 
v.  Yetter.  One  of  the  rules  concerning  pro- 
ceedings in  the  court  of  chancery  pending 
an  appeal  to  this  court  is  thus  stated  by 
the  vice  chancellor  in  that  case  at  page  168 
of  78  N.  J.  Eq.  (which  ifl  incorporated  in 
the  first  syllabus  at  page  173):  "Pending 
an  appeal  from  an  order  or  decree  of  tbe 
court  of  chancery,  application  may  be  made 
either  to  the  court  of  errors  and  appeals  or 
to  the  court  of  chancery  for  leave  to  execute 
the  order  or  decree  of  the  chancery  court  so 

that  the  defendant  in  a  separation  suit  in 
which  permanent  alimony  had  been  granted 
"duly  appealed  from  such  judgment,  and 
gave  an  undertaking  as  required  by  law  to 
procure  a  stay  of  proceedings,"  and  that  an 
award  of  temporary  alimony  pending  appeal 
should  he  credited  on  the  amount  of  the 
award  of  permanent  alimony  in  the  event 
of  affirmance  of  the  decree. 

And  in  California  it  haa  been  held  that 
a  decree  for  payment  of  permanent  alimony 
to  be  paid  out  of  the  rents  and  profits  of 
real  estate  by  a  receiver  appointed  for  that 
purpose  falls  within  Cai.  Code  Civ.  Proc. 
§  949,  by  which  the  giving  of  an  under- 
taking in  a  certain  sum  "stays  proceedings 
in  the  court  below  upon  the  judgment  or 
order  appealed  from,"  and  that  a  defeated 
party  who  has  appealed  from  a  decree 
granting  permanent  atimany,  and  has 
given  such  an  undertaking,  is  entitled  to  a 
writ  of  Buperaedeaa  to  stay  execution  upon 
the  judgment  pending  the  appeal.  Anderson 
V.  Anderson,  123  Cal.  443,  56  Pac.  61.  And 
it  has  also  been  held  in  California  that  an 
attempt  to  collect  permanent  alimony  by 
writ  of  execution  pending  an  appeal  from 
the  judgment  granting  same  is  a  "proceed- 
ing upon  the  judgment,"  which,  pending  the 
appeal,  is  staved  by  giving  the  undertaking 
required  by  Cal.  Code  Civ.  Proc.  8  941. 
Anderson    v.    Anderson,    snpra.      And    see 
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for  forth  as  may  be  necesiar;  for  the  pro- 
tectiwi  and  preoervation  of  the  subject  of 
the  appeal,  and  such  an  order  will  be  made 
when  the  exigencies  of  the  situation  cal!  for 
it;  but  no  order  will  be  made  that  would 
destroy   or   impair   the   subject   of   the   ap- 

Thie  case  is  one  for  alimony,  and  alimony 
can  be  granted  only  where  the  parties  to  f 
suit  occupy  toward  each  other  the  poeiti 
of  huaband   and   wife.     The  marital  status 
o{   these    litigants   was   established    by   the 
chancery  decree,  and  an   award  of  alimony 
was  made.    The  right  of  the  complainant 
compel  the  defendant  to  support  her  is  t 
Bubject  of  this  litigation. 

In  Pennsylvania  R.  Co.  v.  National  Docks 
k  N.  J.  JunctioD  Connecting  R.  Co.  o4  N.  J. 
Eq.  647,  30  Atl.  433,  it  was  held  that  "The 
effect  of  filing  an  appeal  to  this  court  is  to 
prevent  the  decree  in  the  court  of  chancery 
from  destroying  or  impairing  the  subject  of 
the  appeal,  or  being  in  any  degree  used  for 
that  purpose." 

It  will  be  seen  at  a  glauce  that  Ashby  t. 
Yetter  is  not  out  of  harmony  witii  this  doc- 
trine of  the  National  Docks  Case.  The  or- 
ders made  by  this  court  in  the  two  cases  of 
Lawton  v.  Beddell  and  Gorman  v.  Hinkle, 
copied  into  the  vice  chanccttor'a  opinion  in 
Ashby  V.  Yetter,  were  orders  permitting  tlie 
decree  in  chancery  in  each  case  to  be  en- 
forced pending  appeal,  for  the  protection 
and  preservation   of  the  subjeiH:  of  the  ap- 

Sheppard  v.  Shcppard,  Ifll  Cal.  348, 
Pac.  492,  wherein  it  wan  said  that  the  party 
against  whom  permanent  alimony  had  been 
decreed  had  appealed  from  the  judgment 
and  had  "stayed  the  execution  thereof  by 
giving  such  an  undertaking  therefor  a 
required  by  law." 

And  in  iowa  it  is  provided  by  statute 
(Iowa  Code,  §  4128)  that  no  judgment  or 
order  shall  be  stayed  pending  an  appeal 
unless  a  certain  bond  be  filed,  but  that  upon 
the  filing  of  such  bond  an  order  shall  issue 
staying  all  proceedings  under  the  judg- 
ment, whith  statutory  provision  applies  to 
appeals  from  decrees  awarding  permanent 
alimony.  See  Russell  v.  Russell,  159  Iowa, 
674,  137  N.  W.  023,  holding  that  the  filing 
of  a  proper  bond  stayed  execution  pending 
appeal  on   a  judgment  for  permanent   aii- 

And  in  Nebraska  a  decree  for  permanent 
alimony  may  be  suspended  during  appeal  as 
matter' of  right  by  the  execution  of  a  super- 
sedeae  bond  as  provided  for  in  Nebraska 
Code  Civ.  Proc.  S  877,  siihdiv.  1.  See  State 
ex  rel.  Beard  v.  Coolt,  51  Neb.  822,  71  N.  W. 
733. 

So,  in  Washington  it  has  been  held  that 
an  allowance  of  permanent  alimony  is  not 
available  pending  appeal  where  a  superse- 
deas bond  has  been  filed.  Holcomb  v.  Hol- 
cemb,  40  Wash.  408,  B5  Pac.  1091.  But  see 
L.R.A.1915B.  fl 


I  peal,  but  not  permitting  the  avails  of  the 
litigation,  or  any  part  thereof,  to  be  turned 
over  to  the  party  who  held  the  decree. 

Now,  as  the  payment  of  permanent  ali* 
mony  is  the  subject  of  the  decree  of  the 
court  below  in  this  case,  every  instalment  of 
that  alimony  paid  by  the  husband  to  the 
wife  would  be  in  execution  of  the  decree 
pro  tanfo,  the  result  being  that  any  such 
payment,  pending  appeal,  would  be  an  im- 
pairment of  the  subject  of  the  appeal  to  that 
extent  or  degree,  and  also  an  invasion  of 
defendant  appellant's  right  to  have  his  prop- 
erty preserved,  and  not  diminished,  during 
the  contest  in  this  court.  To  protection 
from  this,  under  the  National  Docks  Case 
and  also  Ashby  v.  Yetter,  we  think  he  is 
entitled.  The  course  which,  as  thus  indi- 
cated, is  required  for  the  preservation  of  the 
rights  of  the  defendant  appellant  is  even 
more  fundamentally  required  in  order  that 
the  jurisdiction  of  the  appellate  court  may 
not  l>e  destroyed  or  impaired. 

We  do  not  wish  to  be  understood  as 
holding  that  this  court  has  not  the  power 
to  award  alimony  pending  an  appeal;  that 
is,  alimony  pendente  lite.  That  jurisdiction 
is  firmly  established,  and  the  instances  in 
which  it  is  exercised  are  numerous.  But 
as  this  is  not  an  application  for  such  ali- 
mony, wc  have  not  taken  into  consideration 
the  question  whether  the  applicant  is  enti- 
tled to  an  allowance  of  that  kind  here,  or 
ought  to  be  remitted  to  the  court  of  chan- 

Maaterson  v.  Ogden,  78  Wash.  644,  139  Pac. 
664,  Ann.  Cns.  1»14D,  68j,  as  set  out  supra. 

And  in  Louisiana  a  judgment  tor  per- 
manent alimony,  or  a  "pension"  as  it  is 
there  called,  is  suspended  by  the  filing  of 
a  ■'suepensive  appeal  bond."  See  State  ex 
rel.  Hill  v.  -Judge  of  Civil  District  Ct.  114 
La.  44,  38  So.  14.  But  in  Louisiana  the 
filing  of  a  "suspensive  appeal  bond"  upon 
appeal  from  a  decree  of  divorce  which 
grants  a  "pension"  does  not  suspend  the 
elTect  of  a  judgment  for  alimony  (pending 
Hnal  judgment  in  the  divorce  case)  granted 
in  a  previous  suit  for  separation  from  bed 
and  board.     Ibid. 

As  to  power  to  award  temporary  alimony 
or  counsel  fees  oending  an  attempt  to  set 
aside  a  decree  of  divorce  or  separation,  see 
the  note  to  Chapman  v.  Parsons,  24  L.R.A. 
IN.S.)  1013.  And  as  to  junsdiction  to 
award  temporary  alimony,  suit  money,  and 
counsel  fees  pending  an  appeal  in  a  divorce 
suit,  see  the  note  to  Maxwell  v.  Maxwell, 
27  L.R.A.(N.8.|  712,  and  the  later  case  of 
Kjellander  v.  Kjellander,  45  L.R.A.(N.S.) 
043,  and  Taylor  v.  Taylor,  L.R.A.  1915A, 
1044.  As  to  remedy  pending  appeal  from 
decree  in  divorce  suit  for  failure  to  comply 
with  order  for  payment  of  temporary  ali- 
mony, suit  money,  or  counsel  fees,  see  the 
note  to  Brown  v.  Brown,  fil  L.R.A.(N.S.| 
llie.  G.  J.  C. 
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cerj  to  make  application  there;   the  ques- 
tion not  being  before  ua. 

These  views  neccsMirily  lead  to  the  denial 
of  the  pending  motion. 
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IMPROVED  BEXE\'OLENT  k  PROTEC- 
TIVE ORDER  OF  ELKS  OF  THE 
\\ORLD  et  «1.,  Appta. 

^205  N,  Y.  4dB,  98  X.  E,  756.) 

Corporation  —  benevolent  —  misleading 

1.  A  benevolent  corporation  is  entitled  to 
an  injunction  against  tlie  unfair  and  mis- 
leading use  of  a  corporate  name  hy  another 
corporation  engaged  in  similar  enterprises, 


although  it  is  not  carrying  on  any  trade  or 
industrial  or  financial  businets  which  c«n 
be  injurionsty  atfected  by  such  use  of  the 

InJuHCtlon  —  use  of  corporate  name  •— 

beneioleut  aHsoclBtioii. 

2.  Tiie  Benevolent  &,  Protective  Order  of 
Elks  is  entitled  to  an  injunction  og&inst 
the  use  by  another  oorporation  of  the  name 
Improved  Benevolent  4  Protective  Order  of 
Elks  of  tlie  H'orld,  or  any  name  of  whicfa 
the  word  "Elks"  is  a  part,  where  the  mem- 
bers of  the  latter  company  have  never  been 
members  of  the  former  so  as  to  gain  a  right 
to  the  use  of  the  word. 

Same  —  use  of  olHclal  nameti  and   In- 

3.  A  benevolent  association  has  no  right 
to  an  injunction  against  the  use  by  a  simi- 
lar order  of  the  same  titles  for  its  offlcera 
as  those  used  by  the  ofGcera  of  the  former, 
or  the  general  u»e  of  the  colors  of  the  order 

(May  24,  1012.) 


Hate,  —  Right  of  beiifvolent,   fraternal, 
or  aortal  order  to   protectioii  againnt 
tine  of  tiame,  iimignia,  ritual,  etc.,  hg 
another  organixation. 
As  to  the  right  to  prohibit  the  wearing 

of  the  badge  of  a  society  by  a  nonmember, 

see  Hammer  v.  SUte,  24  L.H.A.(N.S.(   795, 

and  the  note  thereto. 

The  law  fts  to  union  labels  is  discussed  in 

notes    to    People    v.    Dantuma,    3n    L.R.A. 

lN.S,)   1190,  and  State  v.  Biahop.  29  L.R.A. 

200. 

Enjoining  use  of  name — in  gpnpral. 

It  is  well  establisiied  that  a  benevolent, 
fraternal,  or  social  organisation  will  be  pro- 
tected in  the  use  of  its  name,  insignia,  etc., 
by  an  injunction  to  restrain  another  or- 
ganisation from  using  the  sane,  or  others 
so  similar  as  to  be  misleading.  Grand 
Lodge,  K.  P.  V.  Grand  Lodge,  K.  P.  17* 
Ala.  303,  56  Ko.  063;  St.  Patrick's  Alliance 
V.  Byrne,  60  N.  J.  Ei].  26,  44  Atl,  716. 

Thua,  in  Knights  of  Maccabees  r.  Searle, 
7o  Xeb.  285,  10(1  N.  W.  448,  the  court  said 
that  it  was  not  necessary  for  plaintiff  to 
allege  and  prove  that  the  public  would  be 
misled  by  the  use  of  a  part  of  its  name  by 
another  organization,  but  that  it  was  sulti- 
cient  to  allt^e  and  prove  that  there  would 
be  a  tendency  to  so  mislead  the  public. 

The  confusion  likely  to  follow  from  the 
use  of  similar  names  is  the  reason  for  deny- 
ing the  right  to  sueh  use,  rather  than  the 
existence  of  any  vested  right  in  the  or- 
ganization objecting  to  the  use  of  the 
name.  Re  Polish  Nat.  Catholic  Church,  31 
Pa.  Super.  Ct.  87. 

In  considering  the  probability  of  confu- 
sion liable  to  result  from  the  use  of  similar 
names,  it  seems  that  the  courts  will  take 
into  consideration  the  class  of  persons  with 
whom  they  deal. 

'  I  Legal  Aid  Soc.  v.  Co-Operative 


1)26,  an  injunction  pendent?  life  was  granted 
to  plain  titr.  a  charitable  organization, 
against  defendant,  which  was  apparently 
engaged  in  securing  damage  cases  upon  con- 
tingent fees  for  its  own  pro&t,  to  restrain 
the  latter  from  using  a  name  so  similar  to 
plain ti it's  that  it  would  probably  mislead 
persons  of  the  class  who  would  be  apt  to 
deal  with  plaintiff. 

And  in  Perhara  v.  Richman,  158  Fed.  546, 
the  court  refused  to  enjoin  the  use  by  one 
fraternal  and  beneficial  association  of  the 
name  "Order  of  Railroad  Telegraphers,  De- 
apatcbers.  Agents,  and  Signalmen,"  at  the 
instance  of  an  older  and  similar  organixa- 
tion  known  as  the  "Order  of  Railroad  Tel^- 
raphers,"  saying  that  the  names  were  en- 
tirely dilTerent,  and  that  no  one  having 
sufficient  intelligence  to  be  eligible  to  mem- 
bership could  be  deceived  ae  to  which  of  the 
two  be  was  about  to  join. 

The  courts  are  sometimes  called  upon  to 
determine  which  of  two  organizations  hav- 
ing the  same  name  is  entitled  to  the  exclu- 
sive use  thereof  in  certain  territory. 

Thus,  in  State  Council,  J,  0.  U.  A.  M. 
V.  National  Council,  J.  O.  U.  A.  M.  71  N. 
J.  E().  433,  64  Atl.  361.  it  was  held  that 
complainant,  an  organization  within  the 
state,  which  had,  for  good  reasons,  seceded 
from  a  central  organization  which  it  bad 
helped  to  create,  and  to  which  it  had  volun- 
tarily subordinated  itself,  and  which  had 
since  its  secession  represented  an  over- 
whelming majority  of  the  local  councils  in 
the  state,  was  entitled  to  the  exclusive  use 
of  its  name,  and  to  be  protected  therein  by 
injunction  to  restrain  the  central  or- 
ganization from  establishing  an  organiaa- 
"--  within  the  state  with  the  same  name 
nmplainant,  and  with  the  avowed  pur- 
pose of  taking  the  place  of  ci»iiplainant  in 
the  state. 

To  the  same  effect  is  National  Coimcil,  J. 
O.  U.  A.  M.  V.  State  Council,  J.  O.  U.  A. 
M.  104  Va.  IBT.  51  S.  E.  166,  affirmed  in 
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APPEAL  by  defendanU  from  a  juilgiuent 
of  the  Appellate  Division  ol'  the  Su- 
preme Court,  Second  Department,  afUrniiiig 
a  judgment  of  a  Special  Term  for  Weat- 
olK'stLT  County  enjoinin;;  them  from  using 
tlie  name  "the  Improved  Benevolent  &  Pro- 
tective Order  of  Elks  of  the  World,"  or  any 
simitar  title,  and  from  using  the  emblenui, 
colors,  etc.  of   plaintilT.     ModiAed   and   af- 

The  facta  are  stated  in  the  opinion. 

Mr.  Anilerson  I'rlce,  with  Mr,  D. 
Macon  Webster,  for  appellantti; 

Injunctions  against  the  use  of  names  are 
in  protection  of  trails  and  traders  only. 

Levy  V.  Walker,  L.  R.  19  Cb.  Div.  447, 
48  L.  J.  Ch.  N.  S.  273,  39  L.  T.  N.  S.  654, 
27  Week.  Kep.  370;  Southern  v.  How,  Pop- 
ham,  143;  Du  Boulay  v.  Du  Boula;-,  L.  R. 
2  P.  C.  430.  «  Moore,  P.  C.  C.  X.  S.  31. 
38  L,  J.  P.  C.  X.  S.  35,  17  Week.  Rep. 
604;   Day   v.  Brownri);g,  L.  R.  10  Ch.  Div. 

203  U.  S.  151.  51  L.  ed.  ISi,  27  Sup.  Ct. 
Rep.  46. 

In  Great  Hive,  L.  M.  v.  Hupreme  Hive, 
L.  M.  135  Mich.  392.  97  N.  W.  77H,  80  N. 
W.  26,  it  appeared  that  complainant  was 
an  incorporated  beneliuial  aasociation  hav- 
ing jurisdiction  in  tlie  state  of  Michigan 
only,  and  that  defendant  waa  a  similar  or- 
ganisation liaving  jurisdiction  in  all  parte 
of  the  United  States  e.\cept  Micliigan,  each 
having  the  same  secret  work  and  insignia, 
their  only  difference  being  as  to  their  plans 
of  insurance;  and  that  upon  deciding  to 
extend  its  work  and  insurance  husinesa  into 
the  field  formerly  occupied  by  defendant 
exclusively,  complainant  sought  to  enjoin 
defendant  from  interference  witli  gucii  ex- 
tension. I'he  court  held,  however,  tliat 
complainant  was  estopped  from  using  the 
vme  ritual,  secret  work,  badges,  and  para- 
phernalia used  by  defendant  in  ita  territory, 
and  granted  an  injunction  restraining  com- 
plainant from  competing  with  defendant  in 
its  farmer  exclusive  field,  by  using  the 
same,  or  substantiaily  the  same,  ritual, 
secret  work,  badges,  and  paraphernalia. 

But  a  fraternal  organization  having  ex- 
clusive rights  to  use  its  ritual,  secret  work, 
badges,  and  paraphernalia  in  a  certain  ter- 
ritory will  not  be  granted  an  injunction 
protecting  those  rights  wlien  they  have 
never  been  denied  or  invaded.     Ibid. 

Neither  will  tliey  consider  in  advance  the 
question  of  whether  the  proposed  new 
ritua!,  secret  work,  badges,  and  parapher- 
nalia of  one  order  differ  sufficiently  from 
those  used  by  another  to  enable  it  to  carry 
on  its  work  competitively  in  the  same  ter- 
ritory.    Ibid. 

Of  course,  where  there  is  a  manifest  in- 
tent to  deceive  by  the  use  of  a  similar  name 
equity  will  step  in  to  prevent  such  decep- 
tion. Thus,  in  Salvation  Army  v.  Ameri- 
can Salvation  Armv,  135  App.  Div.  268,  120 
N.  y,  Supp.  471,  the  court  reversed  a  deci- 
sion of  the  lower  court  which  denied  to 
L.R.A.iei5B. 
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;  2<ii',  48  I,.  J.  Ch.  N.  S.  173.  30  L.  T.  N.  S. 
553,  27  Week.  Rep.  217;  Clark  v.  Freeman, 
11  Beav,  112,  17  L.  J.  Ch.  N.  S.  142,  12 
Jiir,  nU;  Schnyler  v.  Curtis,  147  N.  Y,  434, 
31  L.R.A.  28U.  49  Am.  St.  Rep.  673,  43  S. 
E.   22. 

Tlie  case  ia  not  one  where  equity  would 
enjoin  the  use  of  a  tradename. 

Clias.  S.  Higgins  Co.  v.  Hi^ins  Soap  Co. 
144  N.  Y,  462,  27  L.R.A.  4>,  43  Am.  St. 
Rep.  709,  39  N.  E,  490;  Meneelv  v.  Meneely. 
62  X.  Y.  427,  20  Am.  Hep.  4'8ft;  Croft  v. 
Day,  7  Beav.  84;  Burgess  v.  Burgess.  3  DeG, 
M.  A  G.  896,  22  L.  J.  Ch.  K.  S.  675,  17 
Jur.  292,  25  Eng.  Rul.  Cas.  180;  Holloway 
V.  Holloway,  13  Beav.  209;  Lei-y  v.  Walker, 
L.  R.  10  Ch.  Div..  436,  48  L,  J.  Ch.  N.  S. 
273,  39  L.  T.  N.  S,  654,  27  Week.  Rep.  370; 
Turton  v,  Tnrton,  L.  R,  42  Ch.  Div.  128. 
58  L.  J.  Ch.  X.  S,  077.  61  L.  T.  N.  S.  571, 
38  Week.  Rep.  22,  54  J.  P.  151;  Loonen  v. 
Deitsch,    189    Fed.   487;    Johnston   v.   Orr- 

complaiuant,  an  organizstion  known  as  the 
Salvation  Array  in  the  United  States,  an 
injunction  to  restrain  defendant  from  using 
the  name  "Salvation  Army,"  or  any  name 
so  similar  as  to  be  liable  to  deceive  tlie 
public,  or  from  using  uniforms,  insignia,  or 
badges  of  olfice  similar  to  those  used  by 
plaintiff,  the  court  deeming  it  to  beyclear 
that  tile  purpose  of  defendant  in  assuming 
the  name  that  it  did,  ajid  in  adopting  simi- 
lar titles  and  uniforms,  etc.,  was  to  take 
advantage  of  the  widespread  knowledge  on 
the  part  of  the  public  of  plaintiffs  organi- 
zation, and  to  receive  for  itself  whatever 
benefit  might  fiow  therefrom. 

And  if  a  fraudulent  intent  to  deceive  is 
present,  the  court  will  act  regardless  of  the 
consideration  whether  defendant  would 
otherwise  have  the  right  to  use  generic 
terms  in  its  name.  Cape  May  Yacht  Club 
v.  Cape  Jfav  Yacht  L-  Country  Club,  81  N. 
J.  Eq.  454,  "86  Atl.  972. 

But  it  is  not  necessary  that  an  actual 
intent  to  deceive  be  shown  to  entitle  one 
organizstion  to  protection  against  the  use 
of  a  similar  name  by  another,  it  being  suffi- 
cient merely  that  plaintiff  has  a  superior 
right  to  the  use  of  its  name,  and  that  the 
name  adopted  by  defendant  is  so  similar 
that  plaintiff's  business  and  the  purposes 
for  which  it  was  organized  will  be  inju- 
riously affected  by  its  continued  use.  So- 
cietv  of  War  1812  v.  S'ociety  of  War  1812, 
46  App.  Div.  509,  02  N.  Y.  Supp,  385;  Cape 
May  Yacht  Club  v.  Cape  May  Yacht  A. 
Country  Ctub,  supra. 

And  even  if  actual  fraud  should  be 
deemed  necessary  to  the  granting  of  relief.' 
it  may  be  presumed  from  the  fact  that  de- 
fendant knowingly  adopted  the  name  of  an- 
other corporation,  or  one  so  similar  that 
its  natural  and  necessary  tendency  would 
be  to  cause  lose  to  the  oUier.  Grand  Ijodge. 
K.  P.  V.  Grand  Lodge.  K.  P.  171  Ala.  395, 
50  So.  963. 

The  fact  that  the  two  fraternal  organiu- 
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Ewing,  L.  R.  7  App.  Caa.  2ie,  61  L.  J.  Ch. 
N.  S.  797,  48  L.  T.  N.  S.  2]8,  30  Week. 
Rep.  417;  LcPage  Co.  v.  Russia  Cement  Co. 
17  L.R.A.  354,  2  C.  C.  A.  656,  6  U.  S.  App. 
112,  51  Fed.  941;  Colonial  Dames  y.  Co- 
lonial Damea,  29  Miec.  10,  60  N.  Y.  Supp. 
302,  affirmed  without  opinion  in  63  App. 
Div.  61.1,  71  N.  Y.  Supp.  1134,  which  was 
affirmed  in  173  N.  Y.  386,  65  N.  E.  1116. 
The  names  Benevolent  k  Protective  Or- 
der of  Elks,  and  Improved  Benevolent  &, 
Protective  Order  of  Elks  of  the  World,  have 
not  enough   aimilarity   to  support  this   ac- 

A  suffix  indicating  the  locality  of  the 
corporation  in  enough  to  diHtinguish  it  in 
uee  from  another  corporation  of  tlie  game 

tiona  draw  their  membership  from  different 
rac(.-«  which  do  not  mingle  aociall;  or  fra- 
ternallj  is  not  Bufficient  ground  for  denying 
injunctive  relief  against  the  use  of  similar 
naiuea,  insignia,  etc.  Benevolent  &  P.  O.  £. 
V.  Improved  Benev.  k  P.  O.  E,  122  Tenn. 
141,  118  S.  W.  3Se.  See  also  Grand  Lodge, 
K,  P.  V.  Grand  Lodge,  K.  P.  supra. 

Where  the  proceeding  to  restrain  one  or- 
ganization from  using  the  name  of  another 
was  not  based  udod  the  fact  that  the  de- 
fendants were  colored  persons,  and  the  is- 
Bues  were  submitted  without  reference  to 
race  or  color,  and  the  evidence  authoriied  a. 
finding  against  defendants  regardless  of 
any  considerations  of  color,  such  a  Jinding 
is  not  in  conflict  with  the  Constitution  of 
the  United  States  as  denying  equal  protec- 
tion of  the  laws.  Creewin  v.  Grand  Lodge, 
K,  P.  133  Ga.  837,  134  Aw.  St,  Rep.  231, 
IB  Ann.  Cas.  453,  67  S.  £.  188,  reversed  on 
other  grounds  in  225  U.  8.  246,  50  L.  ed. 
1074,  32  Sup.  Ct.  Rep.  822. 

]t  will  bo  noted  that  in  Besevolest  &. 
P.  O.  E.  V.  iMi-HOVED  Benev.  t  P.  O.  E.  the 
court  points  out  that,  though  the  question 
of  color  appeared  in  the  evidence,  the  rights 
of  the  parties  were  necessarily  determined 
precisely  as  though  the  members  of  both 
corporations  were  of  the  same  color. 

— not  limited  to  pecuniary  bodies. 

The  right  to  injunctive  relief  is  not  lim- 
ited to  business  and  trading  corporations, 
but  is  given  to  charitable,  benevolent,  and 
patriotic  societies  not  organized  for  pecu- 
niary gain.  Salvation  Army  v.  American 
Salvation  Army  and  Society  of  War  1812 
T.  Society  of  War  1812,  supra. 

Thu^  in  Grand  Lodge,  K.  P.  v.  Grand 
I..odge,  K.  P.  174  Ala.  395,  56  So.  06.^,  the 
court  said;  "While  there  may  be  some  dif- 
ferences and  distinctions  in  the  law  in  re- 
gard to  restraining  the  use  of  the  same 
names  between  business  corporations  and 
those  which  are  merely  benevolent  or  fra- 
ternal in  character,  yet  there  is  no  doubt 
that  courts  of  chancery  will  protect  corpo- 
rations which  are  purely  fraternal  or  benev- 
olent in  character  and  purpose,  where  their 
names  have  been  wrongfully  assumed  by 
L.R,A.I915B. 


r  nearly  the  same  r 


>  without  the  suf- 


flx. 

Farmers'  Loan  &,  T.  Co.  v.  Farmers'  L«an 
k  T.  Co.  21  Abb.  N.  C.  104,  1  N.  Y.  Supp. 
44;  International  Trust  Co.  v.  International 
1-oan  4  T.  Co.  153  Mass.  271,  10  L-R-A. 
768,  26  N.  E.  693;  Saunders  v.  Sun  Life 
Assur.  Co.  {1894]  1  Ch.  537,  63  L.  J.  Ch. 
N.  S.  247,  8  Reports,  125,  6»  L.  T.  N.  S. 
765,  42  Week.  Rep.  316;  Re  United  States 
Mortg.  Co.  83  Hun,  572,  32  N.  Y,  Supp. 
11. 

Where  no  instance,  and  especially  where 
no  proof,  is  given,  that  confusion  has  arisen 
or  is  proven,  no  injunction  can  be  granted - 

Hvgeia  Water  Ice  Co.  v.  New  York 
HygVia  lee  Co.  140  N.  Y.  94,  35  N.  E.  417; 

other  corporations  for  aimilar  purposes, 
when  the  objects  and  results  of  such  wrong- 
ful assumption  of  name  lead  to  confusion 
and  detriment  to  tbe  older  corporation  and 
to  the  public." 

This  would  seem  to  be  the  correct  view 
of  the  matter,  for,  while  not  conducted  for 
profit,  the  kind  of  organizations  under  con- 
sideration frequently  have  large  projierty 
rights,  and  all  depend  in  some  wa;^  for 
their  existence  upon  the  maiiitenaiicc  of  a 
distinctive  identity,  by  means  of  which  they 
may  appeal  to  the  public  for  support  in 
the  way  of  contributions  or  the  acquisition 
of  supporting  members,  and  these  facta  are 
taken  into  consideration  by  the  courts  iu 
granting  relief. 

Thus,  in  Cape  May  Yacht  Club  ■v.  Ca|jc 
May  Yacht  k  Country  Cluh,  supra,  it  ia 
held  that  equity  will  lend  its  aid  to  re- 
strain the  unfair  use  of  the  name  of  ■  cor- 
poration formed  not  for  pecuniary  profit, 
to  protect  its  property  rights,  i.  e.,  the  cor- 
porate entity,  membership,  its  popularity 
and  influence,  and  all  that  goes  with  them, 
of  which  the  name  is  merely  a  badge. 

In  People  ex  rel.  Felter  v.  Rose,  225  III. 
496,  80  N.  E.  293,  the  court  says  (obi'lM-) 
that  a  corporation  has  such  a  property 
right  in  its  corporate  name,  whether  or- 
ganized for  pecuniary  profit  or  not,  aa  a 
court  will  protect  by  enjoining  the  use  by 
another  company  of  the  same  name,  or  one 
so  similar  as  to  mislead  the  public. 

And  in  Benevolent  &  P.  0.  E.  v.  Improved 
Benev.  &  P.  O.  E.  supra,  the  court,  in  en- 
joining the  use  by  respondents  of  their 
name,  badges,  etc.,  because  of  the  similarity 
to  those  used  by  complainant,  took  into 
consideration  the  fact  that,  while  complain- 
ant was  not  engaged  in  business  for  proflt 
in  the  sense  of  commerce  or  trade,  yet  it 
did  employ  certain  business  activities  for 
the  purpose  of  maintaining  itself,  and  of 
procuring  funds  to  carry  out  its  charitable 
and  social  onterprises,  and  that  for  those 
purposes  its  name  had  become  valuable  in 
appealing  to  the  public,  and  that  the  close 
similarity  between  the  names  and  the 
badges  used  hy  the  two  organisations  would 
result  in  great  flnancial  detriment  to  com- 
plainant. 


Cnoovjle 
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Bichardson  &  B.  Co.  v.  Richardson  &  M. 
Co.  27  N.  Y,  S,  R.  808,  8  X.  V.  Supp.  52. 

Where  tlie  names  of  the  parties  are  mere- 
ly descriptive  ot  the  business  of  the  cor- 
poration, no  monopoly  can  arise. 

Caswell  V.  Davis,  58  N.  Y,  223,  17  Am. 
Rep.  233;  Van  Beil  v.  Prescott,  82  N.  Y. 
fi30;  Rorat  Balciiig  Powder  Co.  v.  Sherrell, 
»3  N.  y'.  331,  43  Aw.  Rep.  229;  Delaware 
t  11.  Canal  Co.  v.  Clark,  13  Wall.  311,  20 
L.  ed.  581 ;  Goodvear's  India  Rub1>er  Glove 
Mfg.  Co.  V.  Goodyear  Rubber  Go.  128  U. 
8.  598,  32  L.  ed.  535,  9  Sup.  Ct.  Rep.  166; 
Lawrence  Mfp.  Co.  v,  Tennesaee  Mfg.  Co. 
138  V.  S.  537.  34  L.  ed.  S»",  U  Sup.  Ct. 
Rep.  308;  Koehler  v.  Sanders,  122  N.  Y. 
OS,  9  L.R.A.  576,  25  N.  E.  235;  Employers' 

It  may  be  more  difficult  to  show  that  the 
UHe  of  the  name  is  injurious,  and  a  fraud 
on  the  public,  in  the  case  of  au  association 
not  conducted  for  pecuniary  profit,  than 
one  that  is  not,  but  tbere  is  no  dillerence 
in  principle  between  the  two.  Daughters  of 
Isabella  v.  National  Order,  D.  I.  83  Conn. 
079,  78  Atl.  333,  Ann.  Cas.  1912A,  822. 

But  in  Colonial  Dames  v.  Colonial 
Dames,  29  Misc.  10,  60  N,  Y.  Supp.  302, 
affirmed  in  83  App.  Div.  815,  71  N.  Y.  Supp. 
1134,  which  was  affirmed  in  173  N.  Y.  S86, 
63  is'.  £.  1116,  the  court  made  a  diatinction 
between  organizations  having  financial  gain 
as  their  object,  and  those  seeking  merely  to 
accomplish  patriotic  and  unselfish  ends, 
saying;  "Reasons  which  may  be  all-suffi- 
cient to  induce  a  court  to  restrain  a  de- 
fendant from  making  money  that  a  plain- 
titr  is  entitled  to  make  may  be  wholly  in- 
adequate to  warrant  such  interference  where 
it  is  a  question  of  doing  good  deeds,"  and 
refused  to  enjoin  the  uae  by  other  asaocia- 
tions  of  similar  names,  especially  in  view 
of  the  fact  that  plaintiff  had  permitted 
such  organixatious  to  use  those  names  with- 
out objection  for  several  years,  and  in  the 
absence  of  any  proof  that  anyone  had  been 
deceived  or  seriously  confused  by  the  simi- 
larity of  the  names. 

And  in  Most  ^^'orshipful  Grand  Lodge, 
F.  A.  4  A.  M.  v.  Grimshaw,  34  App.  D.  C. 
383,  it  is  held  that  courts  of  equity  will  not 
adjudicate  the  ri^lit  of  different  diaritable 
or  religious  associations  to  hold  themselves 
out  to  be  the  regular  representatives  of 
some  particular  order  or  religious  system, 
but  that  there  must  be  some  pecuniary  in- 
jury from  the  use  of  a  name  to  warrant 
inquiry  and  justify  relief. 

—effect  of  incorporation. 

Ordinarily,  the  fact  that  one  of  the  asso- 
ciations involved  has  incorporated  under 
the  name  it  has  assumed  will  give  it  no 
superior  right  tliereto. 

Thus,  dissatisfied  members  of  a  voluntary 
association  cannot  by  incorporating  under 
tlie  same  name  deprive  the  association  from 
using  that  name,  and  a  motion  for  an  in- 
junction to  accomplish  that  end  will  be 
L,R.A.I915B. 


Liability  Assur.  C«rp.  v.  Employers'  Lia- 
bility Ins.  Co.  61  Hun,  552,  16  N.  Y.  Supp. 
397;  Colonial  Life  Aasur.  Co.  v.  Hom.e  t 
C.  Assur,  Co.  33  Beav.  548,  33  L.  J.  Ch. 
N.  S.  741,  10  Jur.  N.  S.  987,  10  L.  T.  N.  S. 
448,  12  Week.  Rep.  783. 

Megsrs,  Brennan  &  Curraii,  tor  respond- 

The  injunction  order  was  properly 
granted. 

Society  of  War  1812  v.  Society  ot  War 
1812,  46  App.  Div.  568,  62  N.  Y.  Supp.  355; 
Taend sticks fabriks  Akticbolagat  Vulcan  v. 
Myers,  139  N.  Y.  367,  34  N.  E.  904;  Re 
Social  Democratic  Party,  182  N.  Y.  442, 
75  N.  E.  413;  International  Committee,  Y. 
W.   C.  A.  v.  Y.  W.  C.  A.  194   111.   104,  56 

denied.  Blaek  Rabbit  Asso.  v.  Munday,  21 
Abb.  X.  C.  B9. 

A  seceding  body  cannot  by  incorporating 
under  the  name  of  the  parent  body  acquire 
an  exclusive  right  to  the  use  of  the  name, 
and  the  fact  that  the  latter  ia  not  incor- 
porated is  immaterial,  as  is  also  the  fact 
that  it  is  doing  an  unlawful  business. 
Grand  Lodge,  A.  O.  U.  W.  v.  Graham,  96 
Iowa,  592.  31  L.R.A.  133,  65  N.  W.  837. 

The  fact  that  a  formerly  voluntary  so- 
ciety became  incorporated  gives  it  no  right 
to  claim  the  exclusive  privilege  of  using  the 
name  under  which  it  had  been  known.  Su- 
preme Lodge,  K.  P.  V.  Improved  Order,  K. 
P.  113  Mich.  133,  38  L.R.A.  658,  71  N.  W. 
470. 

However,  in  Paulino  v.  Portuguese  Bene- 
ficial Asso.  18  R.  I.  165,  20  L.R.A.  272,  26 
Atl.  36,  where  members  of  a  voluntary  asso- 
ciation appointed  a  committee  to  procure  a 
charter  for  the  association,  and  the  mem- 
l>ers  of  Uie  committee  procured  the  charter 
under  the  same  name  as  that  of  the  asso- 
ciation, and  organ ir^d  themselves  as  the 
corporation,  it  was  held  that  the  members 
of  the  voluntary  association  could  not  en- 
join the  incorporators  from  using  the  naOM 
of  the  association  in  its  business,  aa  the 
right  of  a  corporation  to  use  the  name  con- 
ferred upon  it  is  as  much  a  part  of  its 
franchise  as  any  other  privilege  granted  to 
it,  and  cannot  be  annulled  at  the  suit  of  I, 

Erivate  person,  but  can  be  taken  away  only 
J  another  act  of  the  legislature  or  at  the 
suit  of  the  sUte. 

But  the  effect  of  that  case  is  weakened 
by  Aiello  v.  Monteealfo.  21  R.  L  496,  44 
Atl.  931,  which  was  a  suit  by  an  unincor- 
porated club  or  society  organized  in  part  to 
give  dramatic  entertainments,  to  restrain 
un  incorporated  society  subsequently  formed 
for  the  same  purposes  from  using  the  same 
name,  in  which  an  injunction  was  granted 
in  apite  of  the  fact  that  the  argument  was 
made  that  this  would  amount  to  a  revoca- 
tion of  defendant's  charter  at  the  suit  of 
private  parties.  The  case  does  not  refer  to 
Paulino  V.  Portuguese  Beneficial  Asso.,  but 
cites  Armington  v.  Palmer,  21  R.  I.  109, 
43  L.R.A.  03.  70  Am.  St.  Rep.  786,  42  Atl. 
308,  which  involved  two  business  concerns. 
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T,.B.A.  8B8,  6E  N.  E.  551 ;  Maran  Lodge  So. 

230,  B.  &  P.  0.  E.  V.  ThoraaB.  Apr.  IMfl 
—  Oa.  — ;  Gorman  HaDoverian  t  0.  Coach 
Horse  Asso.  v.  Oldenberg  Coach  Horse  Abbo. 
46  III.  App.  281 ;  Hazeltoit  Boiler  Co.  v, 
Hazleton  Tripod  Boiler  Co.  40  111.  App. 
430;  Nathan  Mfg.  Co.  v.  Edna  Smelting  k 
Ref.  Co.  130  App.  Div.  512.  114  N.  Y, 
Supp.  1033;  Holmes,  Booth  &  Havdena  v. 
HolmeB,  B.  &  A.  Mfg.  Co.  37  Conn.  Z78, 
0  An.  Rep.  324;  Merchants'  Detective  Asso. 
V.  Detective  Mercantile  Agency,  25  III.  App. 
2.50;  Salvation  Aimy  v.  American  Salva- 
tion  Army,   135  App.  Div.  288,  120  N.   Y. 

The  DBme  "Improved  Benevolent  A  Pro- 
tective Order  of  Elks  of  the  World"  ia  aub- 

and  that  case  distinguishes  the  Paulino 
Caae  on  the  ground  that  it  was  in  effect 
a  Huit  to  annul  the  charter,  inasmuch  as  it 
Bought  to  enjoin  respondents,  who  were  the 
officers  of  the  corporation,  from  using  the 
charter,  and  to  compel  them  to  deliver  it  to 
complainants,  who  would  have  no  authority 
to  a<rt  under  it  since  they  were  not  named 
In  it  as  incorporators.  This  distinction 
would  appear  to  be  valid  ae  far  as  it  goes, 
but  the  court  apparently  overlooked  the 
fact  that  in  the  Paulino  Case  one  of  the 
items  of  relief  asked  was  that  respondents 
he  enjoined  from  using  the  name,  and  the 
court  passed  specifically  upon  that  question 
as  indicated  above.  It  niay  be  that  because 
of  the  form  of  the  pleadings  the  court  was 
obliged  to  grant  or  deny  the  relief  asked  as 
a  whole,  but  If  so  that  fact  doee  not  appear 
in  the  case,  and  the  other  reason  indicated 
is  ^vcn  for  refusing  to  enjoin  the  use  of 
the  name. 

The  power  of  a  beneficial  cor|)oration  to  i 
enforce  the  esclusive  right  to  the  use  of  the 
name  under  which  it  is  incorporated  may 
be  lost  by  acquiescence  and  laches.  Urand 
T.odge,  A.  O,  U.  W.  v.  iJraham,  supra; 
Creswill  v.  Qrand  Ixidgc,  K.  P.  22o  U.  S. 
248,  66  L.  ed.  1074,  32  Sup.  Ct.  Rep.  822, , 
reversing   133   (9a.   837.   134    Am.   St.   Rep. 

231,  67  S.  E.  189,  18  Ann.  Cas.  453. 
Thus,   in   Council   of   Jewish    Women   v. 

Boston  Section  Council,  J.  W.  212  Mass. 
210.  OS  N.  E.  802,  the  court  refused  to 
prant  an  injunction  in  favor  of  a  fraternal 
corporation  incorporated  in  New  York,  to 
enjoin  a  local  section  of  the  organization 
which  was  incorporated  in  Massachusetts 
from  severing  its  connection  with  the  par- 
ent order  and  retaining  its  name,  the  court 
saying  that  the  name  of  defendant  appears 
to  have  been  assumed  without  objection 
from  anyone,  and  that  it  is  now  too  late 
to  make  sucli  objection.  i 

But  where  plaintiff  made  strenuous  ob- ' 
jectiona  to  the  use  of  its  name  by  defendant  i 
as  soon  as  the  latter  came  into  the  state  of 
New  York,  in  which  plaintiff  was  incorpo- 
rated, and  began  an  action  to  prevent  such  I 
I..K.A.1915B. 


Fitantialty  the  same  as  tlie  name  "Benevo- 
lent t  Protective  Order  of  Elks." 

Re  United  States  Mercantile  Reporting 
&  Collecting  Asso.  22  N.  Y.  S.  H.  404,  4 
N.  Y.  Supp.  918. 

The  plaintiff  was  equally  entitled  to  an 
injunction  restraining  the  use  of  the  de- 
fendant's corporate  name,  seal,  member- 
ship c&rd,  name  of  title  of  officers,  and 
emhtem. 

Wlllard  BarllctI,  J.,  delivered  the  opin- 
ion of  the  court! 

This  is  a  suit  to  restrain  the  defendant 

from  using  a  corporate  name  so  closely  re- 
sembling that  of  the  plaintiff  as  to  be  cal- 
culated  to  mislead   and   deceive  the  public 

use  in  loss  than  a  year,  it  was  held  that 
it  was  not  guilty  of  such  laches  as  to  bar 
it  from  equitable  relief,  though  it  appeared 
that  defendant  had  been  incorporatnl  and 
had  operated  in  another  state  for  several 
years.  Salvation  Armr  v.  American  Salva- 
tion Army,  136  App.  'Div.  268,  120  N.  Y. 
Supp.  471.  And  evidence  given  at  a  later 
trial,  that  defendant  came  into  the  state  in 
September  instead  of  in  April  of  tlie  next 
year,  did  not  show  enough  difference  to 
charge  plaintiff  with  laches.  Salvation 
Army  v.  American  Salvation  Army,  122  N. 
Y.  Supp.  07,  affirmed  without  opinion  in 
141  App.  Div,  931,  126  N.  Y.  Supp.  1145, 
which  was  aflirmed  in  203  N.  Y.  61B,  98  N. 
E.  1115. 

Refusal  of  charter. 

An  organization  may  be  protected  in  the 
use  of  its  name  by  refjisal  to  issue  a  char- 
ter to  another  orguniitatLon  under  the  same 
or  a  similar  name.  This  may  be  accom- 
plished by  the  officer  or  court  whose  duty 
it  is  lo  issue  charters  refusing  to  issue  one 
under  the  proposed  name,  or  by  an  injunc- 
tion being  issued  to  restrain '  such  officer 
from  Issuing  the  proposed  charter,  or  to 
restrain  the  incorjiurators  from  procuring  a 

Thus,  in  Re  Charter  of  I.  C.  Lodge,  No. 
IT,  I.  R.  4  P.  O.  E.  30  Pa.  Super.  Ct.  36.5. 
an  application  for  a  charter  for  a  proposed 
corporation  of  "Iron  City  Lodge  So.  17, 
Improved  Benevolent  ±  Protective  Order  of 
Elks  of  the  World,"  was  refused  upon  the 
exception  of  the  "Pittsburg  Lodge  No.  11, 
Benevolent  A  P.  O.  E.,"  on  the  ground  that 
confusion  was  created  by  the  similarity  of 
the  names  and  emblems  used  by  applicant 
to  those  used  by  e^iceptant. 

And  in  Re  Maccabee  -Soc.  27  Pa.  Co.  Ct. 
851,  the  opinion  of  the  attorney  general 
was  given  that  the  insurance  commissioner 
was  anthorized  to  refuse  registration  to  a 
foreign  fraternal  beneficial  society  on  the 
ground  that  its  name  was  so  similar  to  a 
similar  organization  in  the  Bt«te  that  con- 
fusion would  follow. 

In  the  absence  of  a  showing  of  abuse  of 
discretion,  the  decision  of  a  court  in  refus- 


BENEVOLEKT  &  P.  0.  of  E.  v.  IMPROVED  B.  t  P.  0.  of  E. 


107(1 


Mid  persona  having  transactions  with  either 
corporation.  The  plaintiff  has  been  award- 
ed the  injunction  wliicli  ia  sought,  and, 
upon  a  unanimous  afHrmancp  of  the  re- 
straining judgment,  the  defendant  has  ap- 
■  pealed  to  this  court.  Although  there  are 
nominally  two  defendants,  they  constitute 
but  one  organization,  and  will  he  treated 
as  one  defendant  in  this  opinion. 

The  plaintiff  was  incorporated  by  a  spe- 
cial act  of  the  legislatiiri^  (Laws  of  1S71, 
chap.  88),  under  the  name  of  the  Benevo- 
lent &  Protective  Order  of  Ellia,  "to  protect 
and  aid  its  members  and  their  families, 
and  to  accumulate  a  fund  for  that  purpose, 
which  said  fund  shall  be  used  and  appro- 
priated for  no  other  purposes  whatsoever;" 

ing  the  petition  of  a  charitable  organixation 
for  permisBion  to  adopt  a  certain  name,  the 
refusal  being  based  on  the  similarity  of  the 
proposed  name  to  that  of  another  similar 
organization,  will  not  be  reversed  on  appeal. 
Philadelphia  Lying-in  Charity  v.  Maternity 
HospiUl,  29  Fa.  Super.  Ct.  420;  Re  Polish 
Nat.  Catholic  Church.  31  Pa.  Super.  Ct.  B7. 

ITie  incorporation  of  a  fraternal  benefit 
association  with  a  name  designed  and  tend- 
ing to  mislead  the  public  to  think  it  is  that 
of  one  already  in  existence  may  be  enjoined 
at  the  instance  of  the  older  organization, 
instead  of  waiting  till  it  is  incorporated 
and  then  enjoining  it  from  acting  under 
tbat  name.  Modern  Woodmen  v.  Hatlield, 
199  Fed.  270. 

In  Knights  of  Maccabees  v.  Searle,  76 
Neb.  285,  108  N,  W.  448,  it  is  held  that 
under  a  statute  providing  for  the  incor- 
poration of  societies  which  contains  a  pro- 
vision that  if  the  auditor  shall  find,  among 
other  things,  "that  the  name  or  title  if 
not  the  same,  or  does  not  bo  nearly  resem- 
ble a  title  in  use  as  to  have  a  tendency  tc 
mislead  the  public,  he  shall  approve  the 
same  and  forthwith  issue  a  certificate  of 
organization,"  the  decision  of  the  auditor 
is  not  linal,  and  the  courts 
him  from  issuing  a  permit  to 


lie. 


another 
)  have  a  tendency  to  mislead  tbe  pub- 


In  People  ei  rcl.  Felter  ».  Rose,  22.'>  111. 
406,  SO  N.  E.  203,  it  was  held  that  a 
mandamus  would  not  be  issued  to  compel 
the  secretary  of  state  to  issue  a  certifleate 
of  incorporation  to  petitioner  under  the 
name  of  "National  Liberty  League,"  his 
refusal  being  on  the  ground  that  there  al- 
ready was  an  incorporated  society  in  the 
state  by  the  name  of  "National  Liberty 
Legion."  Three  of  the  seven  judges  dis- 
sented on  the  ground  that  the  statute  pro- 
viding for  the  incorporation  of  bodies  not 
organized  for  pecuniary  profit  contained 
a  proviso  that  a  certificate  should  not  be 
issued  to  a  corporation  or  society  under  the 
name  of  any  then  existing,  vrhile  the  similar 
provision  as  to  pecuniary  organizations 
prohibited  the  issning  of  a  license  to  two 
companies  having  the  same  or  similar  '■ 
L.R.A-1B15B. 


and  it  is  authorized  to  acquire  and  hold 
real   and   personal   estate   to   the   value   of 

$200,000,  to  sell  and  dispose  of  the  same, 
to  have  and  use  a  common  seat,  and  to  es- 
tablish branch  organizations.  The  corpora- 
tion has  grown  and  prospered,  being  now 
represented  by  branches  in  many  other 
states  of  tbe  Union,  and  having  an  aggre- 
gate membership  of  about  280,000  persons. 
The  defendant  corporation,  on  the  other 
hand,  is  of  comparatively  recent  origin,  hav- 
ing been  organized  under  the  membership 
corporations  law  (Consol.  Laws  IBOS,  chap. 
351  in  1007.  In  the  certificate  of  incor- 
poration it  is  named  the  Urand  Lodge  of 
the  Improved  Benevolent  t  Protective  Or- 
der of  Elks  of  the  World,  but  in  its  pnbli- 

names,  such  provisions  being  deemed  to 
show  that  the  legislature  did  not  intend  to 
prohibit  the  '  '  '  ' 


relv. 


the    < 


i    of    1 


corporations.  The  majority  of  the  court 
pointed  out  that  the  use  of  a  mislcadingly 
similar  name  might  be  enjoined  whether 
the  organizations  were  for  pecuniary  profit 
or  not,  and  said  that  it  it  granted  the 
mandamus,  it  might  afterward  be  put  in 
the  absurd  position  of  being  required  to 
sustain  an  Injunction  against  the  use  of 
the  name  which  it  had  compelled  the  secre- 
tary of  state  to  authorize. 

And  in  Ex  parte  Walker,  1  Tenn,  Ch. 
97,  the  court  holds  that  it  has  power  to 
refuse  to  incorporate  an  organization  under 
a  name  so  similar  to  one  already  in  ex- 
istence as  to  be  likely  to  deceive  or  lead 
to  unnecessary  confusion,  upon  objection 
being  made  by  tbe  existing  corporation,  in- 
asmuch as  the  objection  might  be  raised 
after  incorporation  bj  a  bill  for  injunction, 
in  which  case  the  court  would  liave  un- 
doubted jurisdiction. 

In  Y.  W.  C.  A.  v.  at.  Louis.  W.  C.  A. 
116  Mo.  App.  228,  91  S.  W.  171,  it  was 
held  that  an  existing  incorporated  benevo- 
lent society  was  not  entitled  to  intervene 
and  become  a  party  to  a  proceeding  before 
a  court  to  incorporate  another  similar  or- 
ganization, in  order  to  oppose  the  granting 
of  a  charter  to  the  latter  on  the  ground  of 
similarity  of  the  names,  or  to  appeal  from 
the  decree  of  incorporation,  the  statutes 
apparently  contemplating  that  such  pro- 
ceeding be  ex  partr.  Tlie  court  suggested 
that  if  the  interests  of  the  old  society  would 
be  disturbed  by  the  existence  of  the  new 
one  under  the  name  given  it,  there  might 
be  a  remedy  by  injunction.^ 

But  thougli  the  law  makes  no  provision 
for  another  person  to  make  himself  a  party 
to  an  application  to  a  superior  court  for 
the  grant  of  a  charter  to  a  private  corpora- 
tion, for  the  purpose  of  objecting  to  the 
grant,  equity  will  act  in  favor  of  another 
corporation  or  association  which  has  ac- 
quired a  proprietary  right  in  the  name 
by  which  it  is  known,  and  enjoin  applicanta 
from  fraudulently  appropriating  such  name 
and  obtaining  a  charter  under  it  for  a  simi- 


1080 


NEW  YORK  COURT  OF  APPEALS. 


ctttions  it  appears  simply  as  tlie  Improved  | 
Benevolent  &  Protective  Order  of  Elks  of  , 
the  World;  the  designation  as  Grand  Lodge  ' 
heing  omitted.  Its  objects  as  defined  in  the 
certificate  are  similar  to  tliose  of  the  pUio-  | 
tiff,  and  it  has  established  some  branch  or-  I 
ganizatioQg  in  this  state  and  elsewhere.  | 
The  evidence  indicat<^  that  its  DK'mbership  ' 
is  made  up  chiefly  of  colored  perdons,  while  I 
the  tnembers  of  the  plaintiff  corporation  i 
and  its  branches  are  eiclusivelir  white.  Ac- ! 
cording  to  one  of  the  witnesses  for  the  de- 
fendant, "there  is  a  memtiersliip  of  about 
HO.OOO  colored  Elks  in  the  United  States." 
While  the  question  of  color  crops  up  in  the  ' 
evidence  in  this  record,  it  does  not  appear 
to  have  any  legal  signiflcance  in  the  liti- 
gation.   The  rights  of  the  parties  have  been  ' 


determined  in  the  courts  below,  and  must 
be  adjudicated  lie  re  precisely  aa  t  bough 
the  members  of  both  corporations  were  all 
of  the  same  color. 

The  grievance  of  tlic  plaintiff  is  that  the 
defendant  has  pursued  a  course  designed  to 
mislead  and  confuse  the  public  by  a  de- 
ceptive imitation  of  the  plaintiff's  name, 
seal,  emblem,  membership  card,  and  the  ti- 
tles of  its  oRicers.  This  grievance  is  eatah-  - 
liahed  by  the  findings  of  the  trial  judge  at 
special  term,  and  tlie  unanimous  siffirmanoe 
thereof  tiy  the  appellate  division,  which  pre- 
cludes UH  from  considering  any  of  the  points 
of  the  appellant  based  upon  the  alleged  in- 
sufficiency of  the  evidence. 

There  is  one  question  of  law,  however, 
which     may     appropriately     be     discussed. 


lar  organization,  and  copying  its  insignia, 
badges,  and  emblems  to  the  detriment  of 
plaintiff.  Creswih  v.  Urand  Lodge,  K.  P. 
133  Ga.  837,  134  Am.  St.  Rep.  231,  «T 
S.  E.  138,  18  Ann.  Can.  453,  reversed  on 
other  grounds  in  2i5  V.  H.  £49,  56  h.  ed. 
1074,   32   Sup.  Ct.  Rep.  822. 

In  Lone  v.  Brothers  ft  Sisters  of  Evening 
»Ur  Ijoc.  120  Ga.  35i>,  47  8.  E.  961,  the 
court  enjoined  certain  individuals  from 
obtaining  a  charter  under  a  name  already 
used  by  plaintiff  to  deaignate  a  department 
of  its  organization. 

The  president  of  an  unincorporated  society 
may  maintain  an  action  for  a  preliminary 
injunction  to  restrain  certain  members 
from  procuring  the  incorporation  of  a  soci- 
ety by  the  same  name,  in  order  to  protect 
the  name  and  preserve  the  organization  of 
the  society.  McGlynn  v.  Post,  21  Abb, 
K.  C.  97;  Rudolph  v.  Southern  Benelicial 
l.eague,  23  Abb.  N.  C.  199,  7  N.  Y.  Supp. 
13S. 

The  action  of  a  state  auditor  in  giving 
a  mutual  benefit  corporation  a  right  to 
use  the  same  name  as  another  association 
is  not  conclusive  under  a  statutory  provi- 
sion that  "no  corporation  or  association 
organized  under  this  act  shall  take  any 
name  in  use  by  any  other  organization,  or 
so  closely  resembling  such  name  aa  to  mis- 
.  lead  the  public,"  bo  that  the  later  organiza- 
tion could  enjoin  the  earlier  one,  which  was 
not  incorporated,  from  continuing  to  use 
tlie  name.  Grand  I.^gi',  A.  O.  U.  W.  v. 
Graham,  96  Iowa.  592,  31  L.R.A,  133.  85 
N.  W.  837. 

But  in  American  Order,  S.  C.  v.  Merrill, 
151  Mass.  55S,  »  L.R.A.  320,  24  N.  E.  918, 
a  bill  was  brought  by  a  fraternal  beneficiary 
corporation  known  as  ''American  Order  of 
Ir-cottish  Clans,"  to  enjoin  individuals  from 
organizing  another  corporation  by  the  name 
of  -'the  Order  of  Scottish  Clans,"  and  also  to 
enjoin  the  insurance  commissioner  and  the 
secretary  of  the  commonwealth  from  issuing 
to  them  a  charter;  and  after  the  supixna 
was  served,  the  organization  was  completed 
and  the  charter  issued,  which  facts  were 
set  up  in  a  supplemental  bill.  The  court, 
though  it  was  found  as  a  fact  that  the ' 
I..E.A.1915B. 


name  in  question  was  so  similar  to  that  of 
plaintiff  as  to  be  mistaken  therefor,  refused 
to  grant  relief  on  the  ground  that  the  deci- 
sion of  the  secretary  was  conclusive  under 
a  statutory  provision  that  his  certificate 
"shall  be  conclusive  evidence  of  the  ex- 
istence of  such  corporation  at  the  date  of 
Bucb  certificate;"  nor  could  pUtntiS  main- 
titled  to  have  its  name  protected  as  a 
tradename,  as  it  received  its  name  under 
the  statutH,  subject  to  whatever  interfer- 
ence b;  subs(!()uent  corporations  might  be 
permitted   under   the   statute. 

In  an  equitable  proceeding  to  enjoin  the 
granting  of  a  charter  to  an  organizatkm 
under  a  name  containing  the  distinctive 
words  of  plaintifT's  name,  where  it  appeared 
that  other  and  older  organizations,  not 
parties  to  the  suit,  were  chartered  and 
were  operating  under  the  same  distinctive 
words  as  part  of  their  names.  It  was  not 
error  to  deny  the  relief  asked,  the  burden 
of  showing  a  right  to  the  exclusive  use  of 
the  words  in  question  being  upon  plaintiff, 
and  it  not  being  necessary  that  the  organi- 
zation actually  entitled  to  use  the  words 
should  be  a  part  v.  Independent  Order, 
G.  S.  k  U.  S.  V.  Mack,  139  Ga.  835,  78  S. 
E.  330. 

In  Re  First  Presby.  Church,  111  Pa. 
150,  2  Atl.  574,  where  an  old  church 
known  as  the  Fourth  Presbyterian  Church 
of  Pittsburg  passed  out  of  existence  by 
action  of  its  members  and  the  presbyter}', 
though  its  civil  body  perhaps  survived  for. 
some  purposes,  an  exception  by  it  to  » 
petition  to  a  court  by  another  organization 
to  be  permitted  to  amend  its  charter  and 
take  the  same  name,  which  proposed  change 
had  the  sanction  of  the  presbytery,  was  not 
sustained,  the  court  saying  that  the  tak- 
ing of  the  same  name  would  not  vest  the 
new  organization  with  any  trusts  or  prop- 
erty rights  which  may  have  continued  to 
exist  in  the  old  one,  and  that  any  such 
rights  would  he  protected  by  the  courts. 

In  Re  Societa  Militare  Ttaliana,  3  Pa. 
Co.  Ct.  441,  a  charter  was  granted  though 
exception  was  taken  thereto  on  the  ground 
that  the  name  proposed  was  made  by  com- 
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since  it  does  not  tppear  ever  to  have  been 
expreasly  piBBiid  upon  by  this  court,  and 
that  is  the  right  to  injunctive  relief  against 
the  unfair  and  mialeading  use  of  a,  corpo- 
rate name  in  the  case  of  a  benevolent  or 
fraternal  association,  irhere  it  ia  not  carry- 
ing on  any  trade  or  induatrial  or  financial 
business  which  can  be  injuriously  affected 
by  the  action  of  a  simitar  body  in  appropri- 
ating its  namf.  The  appellant  strenuously 
asserts  that  the  law  protects  only  trad- 
ing corporations  against  such  misappropri- 
ation, and  there  are  some  espresaioiis  in  tlie 
opinions  of  English  judges  which  apparent- 
ly sanction  that  view.  That  the  doctrine 
finds  DO  countenance,  however,  in  tliis  state, 
is  clearly  and  conclusively  shown  in  the 
able  opinion  of  the  iate  Mr.  Justice  Patter- 


son in  Society  of  War  1812  v.  Society  of 
War  1812,  46  App.  Div,  588,  572,  02  N. 
Y.  Supp.  3o5,  358,  where  it  waa  distinctly 
held  that  the  right  to  relief  by  injunction 
af^inst  the  misuse  of  a  corporate  name  was 
not  confined  to  business  corporations,  but 
extended  equally  to  benevolent  and  patriotic 
societies.  He  pointed  out  that  many  corpo- 
rations are  created  under  the  laws  of  this 
state  which  bave  nothing  to  do  with  trade 
or  commerce,  and  that  "it  would  be  a 
strange  condition  if  tlie  law  could  not  pro- 
tect them  in  that  which  it  has  encouraged 
them  to  do."  His  reasoning  and  conclusion 
commend  themselves  to  our  judgment  and 
command  our  approval.  See  also  Salvation 
Army  v.  American  Salvation  Army,  13.i 
App.  Div.  208,  274,  120  X.  Y.  Supp.  471. 


bining  applicant's  name  with  that  of  ex- 
ceptant for  the  purpose  of  preventing  the 
latter  from  becoming  incorporated  under 
its  un incorporate   name. 


I,  badges,  etc. 


In  order  to  entitle  an  organisation  to  pro- 
tection in  the  use  of  its  name,  the  name 
must  be  of  a  nature  that  will  admit  of 
appropriation  as  a  distinctive  title. 

Thus,  in  New  Thought  Church  v.  Oiapin, 
16B  App.  Div.  723,  1*4  N.  Y.  S,  1028,  it 
is  held  that  an  incorporated  church  organ- 
ization cannot  claim  an  exclusive  right  to 
the  use  of  the  words  "New  Thought"  and 
"ChuTcli,"  either  singly  or  in  combination, 
as  the  words  are  all  generic  in  character 
and  of  common  use.  and  are  neither  pecul- 
iar, distinctive,  nor  descriptive. 

And  in  Alch  en  burger  v.  Freundschaft 
Lodge  No.  72,  D.  O.  H.  138  111.  App.  204, 
afGrmed  in  235  111.  438,  85  N.  £.  053,  the 
court  refused  to  grant  an  injunction  in 
favor  of  complainant,  Freundscliaft  Lodge 
No.  72,  Deutscher  Orden  der  Harugari,  to 
restrain  lodges  formed  by  seceding  members 
from  using  the  words  "Freundschaft"  or 
"Lodge,"  or  the  two  in  combination,  or  the 
words  "Hertha  Sehwestern"  or  "Ilertha," 
holding  that  complainant  had  no  exclusive 
right  to  the  use  of  those  words. 

The  tendency  of  the  name,  insignia,  etc., 
objected  to.  to  mislead  because  of  its  simi- 
larity to  that  of  anotiier  organization,  is 
the  basis  upon  which  the  courts  act  in 
granting  or  refusing  protection,  and  the 
nature  of  the  similarity  which  they  deem 
sufficient  to  justify  relief,  or  the  dissimi- 
larity which  will  require  its  refusal,  will 
be  well   illustrated  by  the  fallowing  cases: 

To  appropriate  and  use  the  distinctive 
portion  of  the  name  of  an  organization  is 
in  efTcct  to  appropriate  its  name.  Daugh- 
ters of  Isabella  v.  National  Order,  D.  I.  83 
Conn.  6711,  78  Atl.  333. 

In  International  Committee,  Y.  \V.  C.  A. 
T.  Y.  W.  C.  A.  194  Hi.  184,  56  L.R.A.  888, 
fl2  N.  E.  551,  it  was  held  that  appellee, 
known  as  ''the  Young  Women's  Christian 
Association,"  nbjch  was  a  local  incorpora- 
L.RA.1Q1EB. 


tion  affiliated  with  the  international  con- 
ference, known  as  "the  International  Con- 
ference of  Women's  Christiau  Associations 
of  the  United  States  and  British  Provinces," 
was  entitled  to  an  injunction  to  restrain 
appellant,  a  similar  organisation,  from  using 
the  name  "International  Committee  of 
Young  Women's  Christian  Associationa," 
such  name  being  so  similar  to  that  of  ap- 
pellee, and  BO  arranged,  as  to  deceive  and 
mislead  the  public,  from  whom  appellant 
expected  to  derive  its  support,  into  believ- 
ing that  the  appellant  was  the  appellee,  or 
a  committee  or  representative  of  it  and  the 
conference  with  which  it  was  affiliated,  and 
evidently  being  designed  to  aceouplish  such 

In  Ex  parte  Walker,  1  Tenn.  Ch.  97,  the 
court  considered  the  name  "the  Ladies' 
Good  Samaritan  Society  of  Nashville"  too 
similar  to  "the  Nashville  Ladies'  Good 
Samaritan  Society  No.  2,"  to  permit  thi* 
incorporation  of  the  former  under  that 
name,  but  said  that  the  omission  of  the  word 
"good"  from  the  name  would  remove  the 
objection. 

The  mere  addition  by  defendant  of  the 
worda  "in  the  state  of  New  York"  to  the 
name  used  by  plaintilT  will  not  sufflciently 
differentiate  it,  especially  where  plaintilT  ie 
also  a  New  York  corporation.  Society  of 
War  1812  v.  Society  of  War  1812,  48  App. 
Div.  568,  82  N.  Y.  Supp.  35.-.. 

In  the  names  "Grand  United  Order  of 
Odd  Fellows  in  America''  and  Ancient 
Order  of  Odd  Fellows,  Leeds  Unity,"  the 
words  "Order  of  Odd  Fellows"  is  the  es- 
sential and  distinctive  part,  and  the  other 
words  in  the  latter  name  do  not  make  sucli 
a  diflerence  of  designation  as  would  pre- 
vent its  being  a  colorable  imitation  of  the 
name  of  plaintifl"s  order,  the  names,  when 
the  character  and  purpose  of  the  two  organ- 
izations are  considered,  being  substantially 
the  same.  Emory  v.  Grand  United  Order, 
0.  F.  140  Ga.  423,  78  S.  E.  922. 

In  Knights  of  Maccabees  v.  Searle,  75 
Neb.  285,  106  N.  W.  448.  the  court  con- 
sidered that  the  name  "Western  Maccabees" 
would  have  a  tendency  to  mislead  where 
there   waa   an   organization   already   iu   the 
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The  question  lias  HelJoin  been  presented  to 
<«iirt8  of  last  resort,  but  tlie  case  of  Inter- 
nationsl  Committee.  Y.  W.  C.  A.  v.  Y.  W. 
L-.  A.  104  III.  104,  50  L.R.A.  88S,  62  N.  E. 
531,  is  an  authority  to  the  sHine  effect.  The 
Young  Women's  Christian  Association  of 
Chicago  was  one  of  the  large  number  of 
ftseociations  of  women,  incorporated  and  un- 
incorporated, which  have  existrd  in  Uiia 
country  during  a  long  period,  and  have  been 
■ftiliated  witli  one  another  through  the 
agency  of  biennial  conference*.  It  was  organ- 
ized in  1877.  ItB  mana^nfc  board  waa  made 
up  of  represents tives  from  nearly  all  the 
evangelical  ohurches  in  Chicago,  but  no  re- 
ligious or  Bectirian  test  had  been  required 
of  the  voting  and  managing  member*  except 
that  they  should  be  of  Christian  character. 

mfnt  was  set  on  foot  to  prescribe  a  more 
rigorous  religious  teat,  and  finally  those  who 
favored  limiting  membership  to  women  who 
belonged  to  evangelical  chuichea  formed  a 
new  orjcaniMtion,  which  was  incorporated 
in  1S91  under  the  laws  of  Illinois  as  the 
International  Committee  of  Young  Women's 
Christian  Associations.  X<oca1  associations 
of  the  same  character  were  formed  under 
this  new  parent  organization,  and  much  con- 
fusion arose  on  account  of  the  similarity  of 
its  name  to  that  of  the  Yourg  Women's 
Christian  Associations  generally,  and  the 
implication  that  they  were  related  to  one 
another.  Tt  was  manifest  that  the  Inter- 
national Committee,  etc.,  was  established 
solely  by  reason  of  the  failure  or  refusal  of 

field  known  as  "the  Knights  of  the  Mac- 
cabees of  the  World." 

In  Re  First  Presby.  Church,  2  Grant,  Cas. 
240,  which  was  an  application  to  the  court 
for  the  incorporation  of  a  religious  society 
under  the  name  "First  Presbyterian  Church 
of  Harrisburg,"  the  court,  apparently  with- 
out any  objection  being  raised  by  others, 
refused  the  application  on  the  ground  that 
there  already  was  a  church  at  the  same 
place  incorporated  as  "the  English  Presby- 
terian Congregation  of  Harrisburg,"  and 
that  the  names  were  too  nearly  alike.  In 
reaching  this  conclusion  the  court  took  in- 
to consideration  that  in  common  parlance 
the  older  church  would  naturally  be  called 
the  Presbyterian  church,  and,  as  the  two 
churches  were  of  dilTerenl  schools,  the  old 
one  would  be  forced  to  adopt  words  of 
distinction  for  its  popular  name,  whatever 
its  charter  name  may  be,  which  the  court 
ought  not  to  compel  it  to  do. 

In  Re  Sons  of  Progress,  14  W.  N.  C.  31, 
an  application  for  a  charter  by  the  "Inde- 
{lendent  Order  Sons  of  Progress"  was  denied 
on  exceptions  tiled  by  a  similar  existing 
organization  known  as  "Order  Sons  of 
Progress,"  the  word  "Independent"  ijeing 
deemed  merely  descriptive. 

The  mere  addition  of  the  words  "of  North 
America,  Soutli  America,  Europe,  Asia, 
I,.R.A.1916B, 


the  biennial  conference  to  prescribe  the  evan- 
gelical test  which  has  been  mentioned.  Un- 
der these  circumstances,  the  Young  Women's 
Christian  Association  of  Chicago  brought  an 
action  against  the  International  Committee 
of  Y'oung  ^^'omen'3  Christian  Associations  to 
prevent  it  from  using  that  name,  or  any 
similar  name  likely  to  mislead  or  deceive 
the  public,  and  judgment  directing  the  is- 
suance of  an  injunction  to  that  eflect  was' 
affirmed  by  the  supreme  court  of  Illinois. 

The  public  policy  of  this  state  against 
permitting  the  use  of  misleading  names  In- 
corporations of  any  character  ia  evidenced 
by  the  legislation  on  the  subject.  ITiub,  the 
j^cneral  corporation  law  i  Laws  of  ISOH,  chap. 
28,  g  6,  as  amended  by  Laws  of  1911,  chap. 
63S)  provides  that  no  certificate  of  incor- 
poration of  a  proposed  corporation  having 
the  same  name  as  a  corporation  anthoriKd 
to  do  business  under  the  laws  of  this  state, 

calculated  to  deceive,  shall  be  filed  or  record- 
ed in  any  office  for  the  purpose  of  efTecting 
its  incorporation,  or  of  authorizing  It  to  do 
business  in  this  state.  This  provision  is  a 
substantial  re-enactment  of  a  section  in  tho 
first  general  corporation  law  (Laws  of  1890, 
citap.  503,  S  4.)  Even  more  expressive  of 
the  legislative  intent  to  repress  the  decep- 
tive adoption  of  pre-existing  corporate 
names  is  S  948  of  the  penal  law  (Comaol. 
Laws  1009,  chap.  40)  originally  enacted 
in  1908  (but  which  did  not  take  effect 
until  after  judgment  was  rendered  ia  this 
action):  ">'o  person,  society  or  corpora- 
Africa,  and  Australia,  jurisdiction  of  Geor- 
gia." to  the  distmctivv  name  "Knights  of 
Pythias,"  cannot  be  declared  as  matter  of 
law  to  constitute  such  a  difference  aa  to 
make  the  name  free  from  being  an  in- 
fringement. Creswill  v.  Grand  Lodge,  K. 
P.  133  Ga.  837,  134  Am.  St.  Rep.  231, 
67  B.  E.  ISS,  18  Ann.  Cas.  453.  This  case 
was  reversed  in  2^5  U.  S.  248,  56  L.  ed. 
1074,  32  Sup,  Ct.  Rep.  822,  solely  on  the 
ground  of  laches,  but  the  court  expresHd 
its  opinion,  without  deciding,  that  the  evi- 
dence failed  to  show  an  intent  to  deceive 
on  the  part  of  defendant,  or  to  prove  that 
its  use  of  the  distinctive  words  "Knights  of 
Pj-thias"  and  the  emblem  of  that  order 
operated  in  any  degree  to  deceive  the  pub- 
lic or  to  work'  pecuniary  damage  to  com- 
plainant. 

In  Re  Waverly  Ladies,  H.  C.  1  Pa.  Dist 
R,  605,  an  objection  of  the  "Society  of  the 
Red  Cross,"  a  charter  was  refused  to  an- 
other organization  under  the  name  of  "the 
Wftverlv  Ladies  of  the  Red  Cross,"  because 
of  the '  similarity  of  the  name,  but  was 
granted  upon  the  words  "order  of"  being 
added  before  the  words  "Red  Crose," 

In  Supreme  Lodge,  K.  P.  v.  Improved 
Order,  K.  P.  113  Mich.  133,  38  L.R.A.  668, 
71  N.  W.  470,  it  was  held  that  the  name 
"Improved     Order,     Knights    of    Pythias," 
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tirai  ahbll  with  intent  to  acquire 
tain  for  personal  or  bilaineaa  purposes  a 
beaeflt  or  advantage  asHiime,  adopt  or 
use  tbe  name  of  a  benevoleut.  humane  or 
ell  ari  table  organization  meorpurat^d  un- 
der the  laws  of  tliie  state,  or  a  name  ho 
nearly  resembling  it  as  to  l>e  caleulated 
to  deceive  the  public  with  respect  to  any 
such  corporation.  A  violation  of  this  sec- 
tion atiall  be  a  misdemeanor.''  In  case  of  a 
tlireatened  violation  tlie  seetion  goes  ou  to 
provide  for  an  injunction,  and  if  it  sliall  ap- 
[lear  that  t)ie  defendant  is  in  fact  uaing  the 
name  of  a  benevolent,  humane,  or  cliaritable 
organization  incorporated  as  aforesaid,  or  a 
naroe  so  nearly  resembling  it  as  to  be 
calculated  to  deceive  tlie  public,  an  in- 
junction may  be  issued  "without  requiring 
proof  that  any  person  has  in  fact  been  mis- 
led or  deceived  thereby." 

The  appellant  inBista  that  the  name*  of 
the  partiea  here  have  not  enough  aimilarity 
to  support  the  action,  and  that  in  any  event 
the  judgment  should  not  go  further  than 
to  prohibit  the  use  of  the  defendant's  name 
without  the  prefix  "improved"  and  the  sutSx 
"of  the  world."  We  think  that  the  names 
are  so  similar  as  to  be  extremely  likely  to 
deceive,  and  that  a  limitation  of  the  in- 
junction in  the  manner  suggeated  would  not 
give  the  plaintiff  the  relief  to  whicli  it  is 
entitled.  Indeed,  the  plaintifTs  organisa- 
tion has  become  so  well  and  widely  known 
simply  as  Elks  (as  the  trial  court  has 
found)  that  the  assumption  of  a  title  con- 
taining that   appellation   by  any  other   in- 

could  lawfully  be  taken  by  a  new  order 
formed  by  members  who  withdrew  from 
"Supreme  Lodge.  Knights  of  Pythias." 
cause  the  latter  changed  its  policy  of 
mitting  its  ritual  to  be  printed  in 
(ierman  language,  the  court  considering 
that  there  was  sufficient  difference  between 
the  names  to  prevent  the  ordinary  run  of 
mankind  from  being  misled.  As  to  the  use 
of  the  distinctive  words  "Knights  of  Pythi- 
as,"  the  court  said,  after  considering  the 
history  of  the  orders,  that  defendants  not 
only  could  mai;e  uac  of  them  in  naming 
their  order,  but  were  almost  bound  to  do  so 
in  order  properlv  to  describe  it. 

The  use  of  the  letters  "L.O.T.M.M."  in 
connection  with  the  terms  "Ladies  ot  the 
Modern  Maccabees"  is  not  an  interference 
with  the  rights  of  another  organization 
tifling  the  letters  "L.O.T.M.."  standing  for 
''I.adies  of  the  Jlaccabees."  Great  Hive, 
L.  M.  r.  Supreme  Hive,  L.  JI.  135  Mich. 
392.  07  N.  W.  77B,  99  N.  W.  26. 

In  Afro-American  0.  0.  v.  Talbot,  123 
Md.  465,  01  Atl.  570,  the  court  refused  to 
enjoin  an  association  from  using  its  name, 
Afro-American  Order  of  Owls,  at  the  in- 
stants of  an  older  association  known  as 
the  Order  of  Owls,  in  the  absence  of  evi- 
dence that  anyone  had  in  fact  been  misled 
by  the  similarity  of  the  names,  or  that 
I..ILA.I91SB.  , 


I  dependent  benevolent  corporation  or  fra- 
I  ternal  order  would  in  and  of  itself  convey 
'  the  false  impression  that  there  was  some 
connection  between  them.  Therefore  the 
learned  judge  at  special  terra  was  right  in 
enjoining  the  defendant  frraa  in  any  wise 
using  the  word  "Elk"  or  "Elks"  as  part  of 
its  title  or  incorporation.  The  case  would 
be  quite  different  if  the  members  of  the  de- 
fendant organization  had  ever  been  members 
uf  the  plaintiff  corporation,  and  had  seced- 
ed therefrom  because  ot  dissatisfaction  with 
its  methods  ot  administration  or  for  any 
other  good  and  sufficient  reason.  In  that 
event,  the  representation  that  the  members 
of  the  defendant  were  Elks,  or  had  been 
Elks,  would  be  true  as  matter  of  fact,  and 
the  use  of  the  parent  name  as  part  of  the 
name  of  a  new  society  formed  by  membara 
of  the  original  organization  aa  an  offshoot 
thereof  has  sometimes  been  sanctioned.  See 
Supreme  Lodge,  K.  P.  v.  Improved  Order, 
K.  P.  113  Mich.  133,  38  L.RJi.  658,  71  N. 
W.  470.  Here,  however,  there  has  been  no 
secession,  and  the  defendant  is  in  no  sense 
an  offshoot  of  the  plaintiff  association. 

We  think  the  judgment  goes  too  far, 
however,  in  forbidding  the  defendant  from 
using  the  same  titles  for  its  officers  as  those 
borne  by  the  officers  of  the  plaintiff.  We 
can  perceive  no  valid  legal  objection  to  the 
use  of  such  titles  aa  exalted  ruler,  esteemed 
leading  knight,  tiler,  etc.,  by  any  associa- 
tion which  chooses  thus  to  designate  its 
ofGcials.  This  is  a  harmless  imitation  of 
the    plaintiff,    complementary    rather    than 

defendant  had  ever  used  the  words  "Order 
of  Owls"  without  the  prefix  "Afro-Ameri- 
can." The  court,  however,  enjoined  defend- 
ant from  using  an  emblem  which  it  deemed 
BO  similar  to  that  of  plaintiff  that  the  pub- 
tic  might  well  be  misled  thereby,  saying: 
"Such  a  symbol  as  the  one  composed  of  the 
representations  of  the  owls  more  readily 
attracts  the  eye  than  do  the  letters  of  the 
alphabet,  and  is  something  which  can  be 
understood  even  by  those  unable  to  read. 
The  emblem  is  therefore  far  more  likely 
to  deceive  than  is  the  name,  and  the 
similarity  of  number,  position,  and  atti- 
tude all  tend  to  the  same  result.  We 
do  not  decide  that  the  Afro-American  Order 
is  to  be  precluded  entirely  from  using  any 
figure  of  an  owl  as  an  emblem,  hut  only 
that  the  one  shown  in  the  evidence  is  ao 
close  a  simulation  of  that  of  the  Indiana 
order  that  its  continued  use  would  tend  to 
a  deception  of  the  public,  and  should  there- 
fore be  enjoined:" 

In  He  Charter  of  Columbus  Security  Or- 
der, 27  W-  N.  C.  36,  exceptions  by  the  *'Uni- 
versal  Order  of  Security"  to  the  granting 
of  a  charter  to  the  "Columbus  Security 
Order"  were  dismissed,  the  court  not  con- 
sidering the  names  to  be  too  aimilar. 

A.  L.  8. 
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otherwise.  The  prohibition  against  the  use 
of  the  colore  ot  the  plaintiff  corporation,  to 
wit,  purple  and  white,  should  also  be  atricl:- 
en  from  the  judgment.  A  case  might  arise 
in  which  the  use  of  a  particular  combina- 
tion or  arrangement  of  colors  ought  to  be 
forbidden,  but  no  such  general  prohibition 
as  thi«  can  be  sanctioned. 

The  chief  practical  effect  of  the  present 
judgment  is  to  compel  the  defendant  to 
adopt  another  name  which  contains  no  refer- 
ence to  the  Elks.  Its  organization  is  not 
interfered  with,  and  it  may  continue  to 
exercise  all  its  functions  just  aa  before.  If 
its  members  desire  the  name  of  an  animal, 
there  is  a  long  list  of  beaats,  birds,  and  fishes 
which  have  not  yet  been  appropriated  for 
such  a  purpose.  It  is  only  the  virtual  mis- 
representation tliat  they  are  Elks  that  is 
complained  of  here. 

The  judgment  should  be  modified  by  strik- 
ing out  the  provisions  In  regard  to  the 
names  of  officers  and  the  colors  used  by  the 
defendant,  and,  as  thus  modified,  affirmed, 
without  costs. 


OREGON  SUPREME  COURT. 

W,  A.  BOOTH,  Appt.. 


CITY  OF  PRINEVILLE. 


(-  Or.  - 


,  143  Pac.  994.)    ' 


Highway  —  estoppel  (o  claim  '—  une. 

A  municipal  corporation  is  not  estopped 
to  claim  a  duly  dedicated  highway  by  per- 
mitting it  to  be  inclosed  by  fences,  'if  the 
only  use  made  of  it  is  as  a  corral  for  horses 
and  a  vegetable  garden. 

(September  15,  1914.) 

APPEAL  by  plaintiff  from  a  decree  of  the 
Circuit  Court  for  Crook  County  in  de- 
fendant's favor  in  a  suit  to  quiet  title  to 
certain  land.     Affirmed. 

1'hc  facts  arc  stated  in  the  opinion. 

Mr.  M,  K.  Elliott,  for  appelUntt 

Continuous  adverse  possession  of  a  por- 
tion of  a  street  for  ten  years  or  more  imme- 
diately prior  to  February  23,  1805,  would 
extinguish  any  right  in  the  municipality. 

Silverton  v.'  Brown,  83  Or.  418,  128  Pac. 


Inman  Poulsen  Lumber  Co.  46  L.R,A.(N.S.) 
1211,  and  other  not«a  there  referred  to. 
L.R.A.I915B. 


47;  Grady  v.  Dundon,  30  Or.  333,  47  Pa«. 
917. 

Ijong-continued  failure  of  a  municipality 
to  accept  a  donation  or  dedication  justifies 
the  revocation  thereof,  and  the  doctrine  of 
equitable  estoppel  can  successfully  be  in- 
voked against  the  municipality. 

Schooling  V.  Harrisburg,  42  Or.  494.  Tl 
Pac.  007;  Oliver  v.  Svnhorst,  48  Or.  292,  7 
L.R.A.(X.S.)   243.  8e"Pae.  378. 

Mr,  T.  E.  J.  DdITj',  for  respondent: 

In  order  to  enforce  an  equitable  estoppel 
against  the  legal  title  to  land,  the  case  re- 
lied upon  to  work  the  estoppel  must  be 
proven  by  clear,  precise,  and  conclusive  evi- 
dence so  that  the  facts  constituting  the  al- 
leged estoppel  may  be  clearly  and  satisfac- 
torilv  established, 

Marshall  v.  Williams,  21  Or.  272,  28  Pmc, 
137. 

Estoppel  must  be  pleaded  to  be  taken  ad- 
vantage of. 

Hugh  V.  Ottenheimer.  8  Or.  231,  25  Am. 
Rep.  .513;  Remlllard  v.  Prescott.  8  Or.  37; 
Bays  V.  Trulson.  25  Or.  109,  35  Pac.  26. 

Where  there  is  an  opportunity  to  set  up 
estoppel  in  the  pleadings  which  is  not 
taken,  the  estoppel  Is  waived  and  the  mat- 
ter set  at  large. 

Kickum  v.  Burckhardt.  30  Or.  464,  60 
Am.  St.  Rep.  822,  47  Pac.  788,  48  Pac.  474. 

In  order  to  render  an  estoppel  available, 
it  must  be  pleaded  with  particularity,  noth- 
ing left  to  inference,  if  there  is  an  opportun- 
ity to  do  so. 

Haun  V.  Martin,  48  Or.  304.  86  Pac.  37J . 
Interstate  Sav.  t  I.,  Asso.  v.  Knapp.  20 
Wash.  225,  55  Pac.  48,  931;  Ashley  v.  Pick, 
53  Or.  410,  100  Pac.  1103. 

The  defense  of  estoppel  carmot  he  con- 
sidered when  not  pleaded. 

Gladstone  Lumber  Co.  v,  Kelly,  64  Or. 
163,  129  Pac.  764;  Bruce  v.  Phienix  Ins.  Co. 
24  Or.  486,  34  Psc.  16. 

The  city  is  not  estopped  from  claiming 
tlie  street,  though  a  long  lapse  of  time  has 
'ensued,  and  the  person  claiming  same  has 
erected  fences  and  made  otlier  improvements 
of  like  nature  on  the  land  in  dispute. 

Sullivan  v.  Tlebenor,  179  III.  97,  53  N. 
E.  561;  Oliver  v.  Synhorst,  43  Or.  292,  7 
L.R.A.(N.S.)   246,  86  Pac,  376. 

Where  both  parties  meet  upon  equal 
terms  and  possess  the  same  opportunities 
of  knowledge,  and  there  Is  neither  a,  false 
statement  nor  a  fraudulent  concealment, 
there  can  he  no  equitable  estoppel. 

Sims  v.  Frankfort.  79  Ind.  448;  Wolfe  v. 
Sullivan.  133  Ind.  331,  32  N,  E.  1017, 

]|foore,   J.,  delivered   the  opinion   of  the 

This  is  an  appeal  by  the  plaintiff  from  a 
decree  dismissing  his  suit  instituted  to  dc- 
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iermine  an   adverM  title   to  real   property 

and  (establishing  the  def(>ndant  easement  in 
and  right  of  posscsaion  of  a  part  of  Third 
street  in  Prineville,  Oregon,  40  feet  along 
that  highway  and  80  feet  acrosi  it.  The 
plaintilT's  alleged  title  to  the  tract,  as 
against  the  defendant's,  is  asserted  to  have 
been  secured  by  adverse  possession  for  more 
than  ten  jcars  prior  to  May  24,  Igfla,  when 
the  statute  went  into  effect,  prohibiting  the 
right  of  cities  and  toHns  in  Oregon  to  land 
dedicated  or  otherwise  acquired  for  public 
use  for  streets,  etc.,  to  be  extinguished  bj 
mere  prescription.  Or.  Laws  1895,  p.  57. 
See  also  L.  O.  L.  $.6371. 

It  appears  from  the  transcript  herein  that 
Monroe  Hodges  secured  from  th?  United 
States  a  grant  of  public  land  in  what  is 
now  Crook  county,  Oregon.  He  thereafter 
caused  a  part  of  the  premises  to  be  aur- 
vpyed  and  platted  as  the  town  of  I'rine- 
ville.    Attached  to  the  plat,  a  copy  of  which 


ived   i 


ealed   i 


:uted  by  him  and  his  wife,  but 
not  containing  any  grant  to  the  public  of 
the  use  of  the  streets  and  alleys  delineated 
on  the  map.  The  certificate  of  the  notary 
public  taking  the  acknowledgment,  how. 
ever,  is  to  the  effect  that  Hodges  and  hia 
wife  executed  tlie  instrument  "for  the  pur- 
pose of  making  the  same  a  public  record, 
and  to  dedicate  to  the  public  use  the  streets 
and  alleys  therein  mentioned,  and  to  tlx  the 
boundaries  of  tlie  streets,  blocks,  and  lots 
in  said  town."  Tlie  plat  was  duly  re- 
corded July  31,  1883.  On  the  west  side  of 
the  land  so  surveyed  ia  block  7,  which  is 
separated  from  block  14.  immediately  north 
thereof,  by  Third  street. 

Lucv  S.  Booth,  tlie  plaintiff's  wife,  in  the 
fall  o'f  1891,  secured  the  legal  title  to  the 
north  one  third  of  block  7,  and  thereupon 
with  her  husband  established  a  residence  on 
the  premises.  At  that  time  the  north 
boundary  of  the  land  so  obtained  by  her  was 
fenced.  Hodges  then  owned  block  14  and 
had  a  fence  on  the  south  line  thereof.  He 
had  also  built  a,  fence  across  the  street 
where  it  is  now  obstructed,  from  hia  south 
line  to  the  north  boundary  of  the  land 
secured  by  Mrs.  Booth.  Soon  after  moving 
on  block  7  the  plaintiff,  in  consideration  of 
$50,  purchased  from  Hodges  the  land  in  con- 
troversy herein  and  an  adjoining  tract 
about  30  or  40  feet  in  length  to  Crooked 
river,  but  no  attempted  conveyance  of  the 
title  was  made  until  January  31,  1898.  or 
more  than  two  years  after  the  statute  pro- 
hibiting the  extinguishment  of  the  public 
use  to  streets  became  operative,  \v] 
Hodges  and  his  wife  executed  to  bim  a  w 
ranty  deed  therefor,  wherein  the  premi 
were  described  as  follows:  "Commencing  at 
a  point  191  feet  west  of  the  southeast  comer 
L.R.A.1915P. 


of  block  14  of  J[.  Hodges'  plat  of  Prineville, 

Oregon:  thence  west  to  the  east  bank  of 
Crooked  river  to  low-water  mark;  theuee 
south  along  said  east  bank  of  Crooked  river 
to  a  point  due  west  of  the  northeast  corner 
of  block  7,  of  said  M.  Hodges'  plat;  thence 
east  to  a  point  due  south  of  the  point  of 
beginning;  thence  due  north  to  point  of  be- 
ginning." 

This  deed  was  recorded  February  .'>,  1808. 

The  south  boundary  of  block  14  as  platted 
is  divided  by  the  survey  into  three  lots,  each 
80  feet  wide,  ao  that  by  measuring  west  from 
the  southeast  corner  of  the  block  101  feet, 
as  specified  in  the  deed.  49  feet  of  the  street 
remains  The  defendant's  original  easement 
therein  for  the  use  of  the  public  as  a  high, 
way  is  conceded,  so  it  will  not  be  necessary 
to  consider  the  effect  of  any  conveyance 
made  by  Hodges  of  land  in  the  town  of 
Prineville  by  reference  to  lots  and  blocks 
indicated  on  the  plat  from  which  a  dedica- 
tion of  tlic  streets  may  be  implied.  It  re- 
mains, therefore,  to  be  seen  whether  the  de- 
fendant's right  of  possession  has  been  lost 
by  the  occupation  of  the  plaintiff  and  his 
grantors. 

The  testimony  conclusively  shows  that 
from  some  time  prior  to  the  year  1889  to  the 
trial  of  this  cause  the  premises  described  in 
the  deed  executed  by  Hodges  and  his  wife 
to  Bootli  have  been  inclosed  and  constantly 
used  as  a  corral  for  horaes  in  the  winter 
months  and  for  the  growth  of  potatoes  and 
other  vegetables  during  most  of  the  sum- 
mers. Plaintiff  testified  that  until  the  year 
1908  he  did  not  k-now  that  any  part  of  the 
land  BO  convej'ed  to  him  was  included  in  the 
street,  and  that  all  that  he  had  ever  done 
was  to  keep  up  the  fences  inclosing  the 
tract.  So  permanent  improvements  what- 
ever have  been  made  upon  any  part  of  such 
premises.  The  doctrine  of  equitable  estop- 
pel, which  in  some  jurisdictions  is  enforced 
against  municipal  corporations,  is  based  up- 
on the  assumed  injustice  which  would  re- 
sult to  private  parties  who,  relying  for 
many  years  upon  the  tacit  acquiescence  of 
public  officers  to  assert  a  right  to  the  use  of 
a  street,  have  made  permanent  and  valu- 
able improvements  therein,  and  if  they  were 
deprived  thereof  by  opening  the  highway 
would  sustain  great  pecuniary  loss.  School- 
ing v.  Harrisburg,  42  Or.  494,  71  Pac.  805; 
Oliver  v.  Synhorst,  7  L.R.A.(N-S.)  243,  and 
notes  (48  Or.  202,  86  Pac.  376),  Cruson  v. 
Lebanon,  64  Or,  503,  131  Pac.  316.  In  the 
latter  case  the  improvements  made  on  the 
line  of  an  alley  consist«d  of  putting  ont 
three  cherry  trees,  planting  flowers  and 
shrubbery,  and  growing  a  large  maple  tree, 
and  it  was  held  that  they  were  not  of  suffi- 
cient value  or  importance  to  authorize  an 
application  of  the  rule  of  an  estoppel  mi 
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pai».  The  authorities  tliere  cited  are  so 
mueli  in  point,  and  tlie  reason  given  for 
th«  legal  principle  asserted  is  bo  cogent, 
that  it  is  unneceasary  to  refer  to  them.  The 
deciiion  in  that  ease  is  controlling  lierein. 
It  follows  that  the  decree  should  be  af- 
firmed; and  it  is  m  ordered. 


M.  P.  SMITH  &  SOXS  COMPANY,  Appt., 

TREXLER  LUMBER  COMPANY,  Respt. 

(—  C.  C.  A.  — ,  216  Fed.  134.) 

Towrttgc  —  coBt  of  breaking  ice  —  liabil- 
ity. 

A  contract  to  pay  for  towase  service  nec- 
essary to  take  a  vessel  from  her  anchorage 
to  the  wharf  where  her  cargo  is  to  be  dis- 
charged does  not  include  the  cost  of  break- 


This  note  is  intended  to  include  only  cases 
considering  the  extent  of  an  ordinary  con- 
tract of  towage  and  so  does  not  include  cases 
where  a  vessel  in  position  of  danger  due  to 
accident  or  stresB  of  weather  enters  into  an 
agreement  for  towage;  nor,  of  course,  does 
it  include  eases  where,  without  any  agree- 
ment, a  vessel  goes  to  the  assistance  of  a 
vessel  in  distress.  The  general  rule  seems 
to  be  that  a  contract  for  towage  contem- 
plates nothing  more  than  the  mere  propel- 
ling of  a  vessel  through  the  water  when 
nothing  more  is  required  than  the  accelera- 
tion of  her  progress. 

The  tendency  of  the  courts  Is  to  construe 
towage  agreements  somewhat  strictly  and 
narrowly  as  regards  the  services  contem- 
plated, and  to  award  additional  compensa- 
tion for  extra  services,  especially  where  the 
services  were  rendered  in  saving  the  tow 
from  dangers  for  which  the  towing  vexsel 
was  not  responsible, 

"A  towage  service  may  be  described  as  the 
employment  of  one  vessel  to  expedite  the 
voyage  of  another,  irrespective  of  any  cir- 
eumstances  of  peril,  and  when  nothing  more 
is  required  than  the  accelerating  her  prog- 
ress."    38  Cyc.  654. 

And  so  an  ordinary  contract  of  towage 
docs  not  render  the  towboat  liable  for  tolls 
exacted  of  towed  vessela  in  passing  through 
a  private  canal,  which  tolls  are  permitted 
to  be  levied  bv  statute.  The  Fox,  4  Woods, 
lOfl,  15  Fed.  63B. 

And  where  a  tug  put  the  master  of  a 
towed  vessel  on  shore  to  bring  off  further 
anchors,  it  was  an  extra  service  not  connect- 
ed in  any  way  with  the  towage.  TTie  White 
Star,  L,  R.  1  Adm.  4  Eccl.  68. 

A  contract  entered  into  between  a  tug- 
boat company  and  shipowners,  whereby 
for  stipulated  rates  the  former  agreed  to . 
L,R.A.  191511. 


ing  ice  necessary  to  make  tlie  towage  possi- 
ble. 

(July  22,  1914.) 

APPEAL  by  libellant  from  a  decree  of  the 
District  C^ourt  of  the  United  SUtea  for 
the  Southern  District  of  New  York  dismiaa- 
ing  a  libel  Hied  to  recm-er  for  towage  serv- 
ices for  tlie  cost  of  which  the  libellee  was 
alleged  to  be  liable  under  the  terms  of  > 
charter  party.     Reversed. 

Statement  by  RoKcrti,  Circuit  Judge: 
This  suit  conies  here  upon  an  appeaJ 
from  a  final  decree  of- the  United  States 
district  court  entered  on  June  18,  1913, 
dismissing  a  libel.  The  action  was  brought 
for  the  breach  of  a  charter  party  rai  the 
nrt   of  the   respondent   in   not   paying  for 
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the 


terms  of  the  charter  party.  The  respondent. 
claimed  that  the  towage  services  should  not 
have  been  performed  at  the  time  they  were 

perform  anv  towage  service  which  the  latter 
might  require,  was  held  in  The  Flottbek, 
55  C.  C.  A.  448,  118  Fed.  B54,  not  to  in- 
clude services  in  relieving  a  boat  of  saiil 
shipowners  from  distress  or  danger,  and 
towing  it  to  a  place  of  safety,  such  service 
being  of  a  character  of  salvage  service. 
And  see  M.  P.  Smith  ft  Sosb  Co.  v.  Tbks- 

And  in  harmony  with  the  general  rule 
announced,  are  the  cases  which  have  con- 
sidered the  right  of  the  toning  vessel  to 
claim  extra  remuneration  in  the  nature  of  a 
salvage,  where,  during  the  progress  of  the 
voyage,  the  tow  is  placed  in  a  position  of 
danger. 

Thus,  circumstances  may  supervene  which 
ingraft  upon  an  original  towage  agreement 
the  character  of  a  salvage  service.  The 
1.  C.  Potter,  40  L.  J.  Prob.  N.  S.  9,  L.  R. 
3  Adm.  i  Ecei.  292,  23  L.  T,  N.  S.  BOS,  11) 
Week.  Rep.  335. 

So,  when  the  supervening  circumstances, 
from  stress  of  weather  or  otherwise,  are 
such  as  to  justify  the  towing  vessel  in 
abandoning  her  contract,  it  is  still  her  dnty 
to  remain  by  the  towed  vessel  for  the  pur- 
pose of  rendering  her  assistance,  but  for 
such  assistance  ^e  is  entitled  to  salvage 
reward,    ibid. 

So,  where,  bj-  the  breaking  of  a  ship's 
hawser,  the  ship  is  placed  in  danger  not 
■__.   J    ._  — itributed  to  by  the  tug,  a 


entitl 

under  the  head  of  salvage.  The  Minnehaha, 
Lush,  335.  The  court  in  the  course  of  its 
decision  said:  "Wh^i  a  steamboat  engagef> 
to  tow  a  vessel  for  a  certain  remuneration 
from  one  point  to  another,  she  does  not 
warrant  that  she  will  be  able  to  do  sn,  and 
will  do  so  under  all  circumstances  and  at  all 
hazzards;  but  she  does  engage  that  she  will 
use  her  beat  endeavors  for  that  purpose,  anTl 
will  bring  to  the  task  competent  skill  and 
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rendered  because  ol  the  ice  ao  the  Faasaic 
river.  A  charter  party  was  signed 
vember  16,  1911,  by  the  terms  of  which  it 
was  agreed  that  upon  the  arrival  of  the 
schooner  Melbourne  P.  Smith  in  Sev/  York 
hftrbor  on  her  voyage  from  jKcksonville, 
Florida,  with  a  cargo  ol  lumber,  the  re- 
spondent would  pay  the  vesael's  towage  over 
and  above  $25,  from  Kobbins  Reef,  New 
York,  to  the  respondent's  lumber  dock 
the  Passaic  river.  New  Jersey,  and  upon 
her  discharge,  back  to  anchorage  at  the 
same  place  in  New  York  bay.  It  was  also 
agreed  that  respondent  should  have  the 
privilege  of  naming  the  towing  line  to  per- 
form the  aervice. 

The  tohooner  arrived  at  the  port  ot  New 
York  on  January  11,  1012,  and  anchored 
off  Stapleton,  Staten  island,  where  she  re- 
mained until  January  Ifitb,  when  she  was 
taken  to  Shooter's  island,  where  she  re- 
mained until  January  30th,  when  she  was 
towed  from  there  to  respondent's  dock  near 

such  a  crew,  tackle,  and  eqiiipm(?nta  as  are 
reaeonably  to  l>e  expci-ted  in  a  vessel  of  her 
elaes.  She  may  be  prevented  from  fulfilling 
her  contract  by  a  i:it  major,  by  accidents 
which  were  not  contemplated  and  which 
may  render  the  fulfilment  of  her  contract 
impossible;  and  in  sucli  case,  by  the  general 
rule  of  1b.w,  she  is  relieved  from  her  obliga- 
tions. But  she  does  not  become  relieved 
from  her  obligations  because  unforeseen 
difficulties  occur  in  the  completion  of  her 
task ;   because  the  performance  of  the  task 


ed,  as  by  the  breaking  of  the  sh]. 
But  if,  in  the  discharge  of  this  task,  by  sud- 
den violence  of  wind  or  waves,  or  other 
accidents,  the  ship  in  tow  is  placed  in  dan- 
ger, and  the  towing  vessel  incurs  risks  and 
performs  duties  which  were  not  within  the 
scope  of  her  original  engagement,  she  is 
entitled  to  additional  remuneration  for  ad- 
ditional services  if  the  ship  be  saved,  and 
may  claim  as  a  salvor,  instead  of  being 
restricted  to  the  sum  stipulated  to  be  paid 
for  mere  towage.  Whether  this  larger  re- 
muneration is  to  be  considered  as  in  addi- 
tion to,  or  in  substitution  for,  the  price  of 
towage,  is  of  little  consequence  practically. 
The  measure  of  the  sum  to  be  allowed  as 
salvage  would,  of  course,  be  increased  or 
diminished  according  as  the  price  of  towage 
was  or  was  not  included  in  it.  In  the  cases 
on  this  subject,  the  towage  contract  is  gen- 
erally spoken  of  as  superseded  by  the  right 
to  salvage.  It  is  not  disputed  that  these 
are  the  rules  which  are  acted  upon  in  the 
court  of  admiralty,  and  they  appear  to  their 
lordships  to  be  founded  in  reason  and  in 
public  policy,  and  to  be  not  inconsistent 
with  legal  principles.  The  tug  is  relieved 
from  the  performance  of  her  contract  by 
the  impossibility  of  performing  it,  but  if 
the  performance  of  it  be  possible,  but  in 
the  course  of  it  the  ship  in  her  charge  is 
L.R.A.1915B. 


Newark,  New  Jersey,  on  the  Passaic  river. 
During  all  the  time  the  veeael  lay  at  Sta- 
pleton and  at  Shooter's  island,  and  also  on 
the  day  she  was  towed,  Newark  bay  and 
the  Passaic  river  were  closed  to  navigation 
by  ice.  The  libellant,  after  giving  due  no- 
tice to  respondent  to  name  a  towing  com- 
pany, and  upon  respondent's  refusal  to  do 
BO,  employed  tugs  at  an  expense  of  4233  to 
tow  the  schooner  to  its  dock  on  the  Paseaio 
river,  and  after  the  cargo  was  discharged, 
back  to  its  original  anchorage  off  Stapleton, 
or  Robbins  Reef.  After  deducting  $25  al- 
lowance made  by  libellant  to  respondent  on 
account  of  said  towage  in  accordance  with 
the  charter  party,  and  the  sum  of  $25  re- 
ceived on  account  ol  such  towage,  the  libel- 
lant claims  there  is  due  tbe  balance  of  $235, 
with  interest.  This  claim  is  diaputed  be- 
cause it  involves  the  expense  of  breaking 
ice  through  Newark  bay  and  the  Passaic 
river  in  order  to  tow  the  schooner  to  its 
destination. 

exposed,  by  unavoidable  accident,  to  dan- 
gers which  require  from  the  tug  services  ot 
I  a  difTerent  class  and  bearing  a  higher  rate 
of  payment,  it  is  held  to  be  implied  in  the 
contract    that    she   shall    be   paid    at   siieh 

In  The  Pericles,  Brown,  li  L.  BO,  a  tug 

in  the  performance  of  a  towage  brought 
the  vessel  to  tbe  entrance  of  a  basin  where 
ahe  became  stuck  so  that  it  was  necessary 
that  she  be  towed  out  again,  in  doing  which 
the  vessel's  rope  broke,  and  as  the  tide  was 
falling,  she  was  jammed  in  the  entrance 
of  the  dock,  and  uas  in  a  condition  of  con- 
siderable Deril.  It  was  lietd  that  the  tug 
earned  salvage  reward  in  saving  the  ves- 
sel from  tbe  danger,  and  tliis  though  the 
tug'herself  incurred  no  risk,  the  court  stat- 
ing that  the  services  rendered  were  beyond 
the  scope  of  the  contract  to  tow,  and,  whila 
it  was  not  disposed  for  petty  services  to 
consider  the  steam  tug  relieved  from  the 
obligation  of  the  towage  contract,  yet  it 
did  not  understand  it  to  be  the  law  that  a 
tug  under  contract  to  tow  can  under  no 
circumstances  earn  salvage  reward,  unless 
she  herself  incurs  risk  in  the  performance 
of  the  superior  service  of  saving. 

And  in  The  Westburn,  74  L.  T.  N.  S.  200, 
S  Asp.  Mar.  L.  Cas.  130,  where  a  vessel 
which  engaged  a  tug  to  tow  her  into  a  har- 
bor was  towed  to  the  entrance  of  the  har- 
bor, but  because  of  a  fog  was  unable  to 
enter,  and  before  the  tug  could  make  fast, 
the  vessel  went  on  shore  and  was  in  dan- 
ger, it  was  held  that  the  services  rendered 
by  the  tug  in  getting  her  out  of  the  place 
of  danger  were  clearly  outside  of  the  scope 
of  the  agreement  for  towage,  and  that  the 
tug  was  entitled  to  salvage. 

\Vliere  the  master  of  a  steamer  engages 
to  tow  a  vessel,  it  is  upon  the  supposition 
that  the  wind  and  weather  and  the  time  of 
performing  the  service  will  be  what  are 
ordinary  at  tbe  time  of  the  year.     Where 
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Argued  before  Coxe  and  RogerB,  Circuit 
Judges,  and  Hand,  District  Judge. 

Me8«rs.  Wlllard  I'.  Taylor  and  Alfred 
H.  Strickland,  with  Messra.  MscFarland, 
Taylor.  St  Costello,  for  appellant: 

The  contract  of  the  charter  part;  ia  ab- 
solute on  its  face,  and  it  whb  within  the 
contemplation  of  the  parties  that  the  tow' 
age  HTvioe  should  be  rendered  during  the 

Conatantine  4  P.  S.  S.  Co,  v.  AucliincloBs, 
88  C,  C.  A,  6H1,  lei  Fed.  848;  Smith  v. 
Lee,  13  C.  C.  A.  5n«,  21  U,  W.  App.  850,  6*1 
Fed.  344 ;  Stoomvart  Maatschaffv  Neder- 
landsche  Lloyd  v.  Lind,  90  C.  C.  A.  134, 
170  Fed.  ei8;  Jolineou  v.  Baugh  &  Sons  Co. 
5S  Fed.  424. 

The  libeltant,  in  view  of  the  terms  of  the 
charter  party,  was  not  compelled  to  wait 
until  the  Passaic  river  was  clear  of  ice  and 
thereby  sustain  irreparable  loss  by  reason 
of  the  delay. 

Clyde  Commercial  lS.  S.  Co.  v.  West  India 
8.  S.  Co.  B4  C.  C.  A.  5JI,  108  Fed.  27 J; 
Simpson  v.  United  States,  172  U.  S.  372, 
43  L.  ed.  482,  IH  Sup.  Ct.  Rep.  212;  Jack- 


sonville, M.  P.  R.  t  Nav.  Co.  v.  Hooper, 
IQO  U.  S.  514,  327,  40  L.  ed.  515,  524,  16 
Sup.  Ct.  Rep.  379;  Mississippi  River  Log- 
ging Co.  V.  Robson,  16  C.  C.  A.  400,  32 
U.  S.  App.  520,  60  Fed,  773. 

Libollant  sliould  ret-over  for  the  expense 
incurred  in  employing  at  least  the  two  tugs 
in  towing  to  and  from  respondent's  dock. 

Monk  V.  Cornell  S.  B.  Co.  117  C.  C.  A. 
232,  198  Fed.  472. 

The  ice  field  not  being  insuperable,  it  was 
I  the  duty  of  tlie  schooiier  to  open  the  chao- 
uel  by  such  a  reasonable  amount  of  force 
as  was  necessary,  and  her  failure  to  do  so 
would  render  her  liable  to  the  charterers. 

Philadelpiiia  4  R.  R.  Co.  v.  Peale,  Pea- 
cock i  Kerr,  135  Fed.  tj08;  Stoomvart 
Maatschatfy  Nederlandsclie  Lloyd  v.  Lind, 
OG  C.  C.  A.  134,  170  Fed.  918;  Johnaon  v. 
Baugh  k  Sons  Co.  58  Fed.  424;  Barrett 
V.  Oregon  E.  4  Nav.  Co.  10  Sawy.  523,  22 
I  Fed.  452;  Mencice  v.  Cargo  of  Java  Sugar, 
'  187  U.  S.  257,  47  U  ed.  167,  23  Sup.  Ct. 


there  is  an  unexjwcted  change  of  weather, 
or  other  unforeseen  accidents  occur,  res- 
cuing the  veaael  from  danger  is  extra  serv- 
ice, which  entitlen  the  tow  boat  to  extra 
remuneration.  The  White  Star,  L.  R.  1 
Ailm.  4  Reel.  63. 

So  where,   during  the   performance   of   a 
towing  contract,  a  violent  hurricane  arises 
9  to  justify   a  tug  in   ^andoning  the 


ricane  without  interruption,  though  taking 
longer,  prevents  the  vessel  drifting  upon 
the  shore,  and  brings  her  to  her  destination 
in  safety,  the  services  are  salvaged.  The 
I.e.  Potter,  40  L.  J.  Prob.  N.  S.  0,  L.  R. 
3  Adm.  &  Kcfl,  2t>2,  23  L,  T.  N.  S.  603.  10 
Week.  Rep.  335. 

It  was  contended  in  tJiis  case  that  the 
principle  underlying  the  ingrafting  of  sal- 
vage services  upon  a  towing  contract  was 
that  the  two  services  were  of  a  different 
class  and  the  original  was  service  inter- 
rupted; and  that  the  service  in  this  casj 
was  not  of  a  different  class,  but  remained 
towage  as  it  was  not  interrupted,  as  by  the 
breaking  of  a  hawser  or  other  circum- 
stances. But  the  court  said  that  the  true 
criterion  by  which  it  is  to  be  ascertained 
whether  the  towing  vessel  liaa  become  a 
salvor  is  whether  tlie  supervening  circum- 
stances were  such  as  to  juatify  her  in  aban- 
doning the  contract,  and  that  in  this  caae 
the  circumstances  were  such  as  to  justify 
the  abandoning  of  the  contract,  and  that 
the  continuance  of  the  towage,  which  placed 
both  life  and  property  in  danger,  became  a 
salvage  service. 

And  in  The  Albion,  Lush.  2S2,  while  in 
performance  of  a  towage  agreement,  the 
vessels  anchored  to  stop  tide.  A  gale  arose 
and  the  tug  was  forced  to  seek  shelter  while 
L,RA.1015R. 


the  tow  was  blown  to  aea;  the  next  day 
the  tug  searched  for  her  and  with  aasiat- 
ance  towed  her  to  port.  In  an  action  for 
salvage,  one  of  the  contentions  of  counsel 
for  the  tow  was  that  the  original  contract 
bound  the  tug  to  take  all  reasonable  meaa- 
ures,  notwithstanding  interruptions,  to  fal- 
ftl  the  contract,  and  fo  no  salvage  waa  due: 
but  the  court,  without  alluding  to  such  con- 
tention, stated   that  the  services  were   aal- 

And  so  also  in  The  Galatea,  Swabey, 
Adm.  349.  4  Jur.  N.  S.  1064,  7  Week.  Rep. 
21,  it  waa  held  that  where  the  fulfilment 
of  the  towage  contract  is  rendered  impoa- 
sible  because  of  the  wind  and  weather,  the 
contract  is  at  an  end,  and  subsequent  aerv- 
icea  in  rescuing  the  tow  from  a  position  of 
danger  are  in  the  nature  of  salvage.  The 
court  stated  that  an  engagement  to  tow 
from  one  place  to  another  embraces  the  risk 
of  ordinary  B'eather,  but  does  not  embrace 
tlie  chance  of  the  undertaking  being  en- 
tirely interrupted  by  the  act  of  God,  that 
is  of  the  state  of  the  weather  being  such  as 
to  compel  her  to  abandon  the  original  un- 
dertaking. 

Negligence  of  the  tow  causing  it  to  strand 
on  a  shoal,  and  negligence  rendering  it  im- 
possible for  a  tug  to  puil  it  off.  were  held 
in  Wilson  v.  Ciiarieston  Pilots'  Asso.  57 
Fed.  227,  to  have  ended  the  towage  con- 
tract, so  that  any  other  services  rendered 
thereafter  would  have  been  in  tlie  nature  of 

And  where,  through  the  negligence  of 
the  pilot  and  the  master  of  a  tow  in  at- 
tempting to  dock  in  a  dangerous  condition 
of  the  tide,  the  tow  waa  placed  in  a  position 
of  eminent  peril,  a  condition  arose  which 
the  parties  to  the  towage  contract  had  not 
contemplated,   and   so   the   servirea   in    res- 
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excepted  under  the  charter  party,  cannot 
prevail. 

Carver,  Carriage  by  Sea,  5th  ed.  p.  114; 
Abbott,  Shipping,  6th  ed.  p.  253;  Arnould, 
Ins.  3d  ed.  p.  687. 

Mesars.  Hiland  «  Znbrlslcle,  for  re- 
spondent: 

The  contract  must  reeeive  a  reasonable 
conatniction. 

SehocUltopf  T.  Coataworth,  166  N.  Y.  77, 
59  N.  E.  710;  7  Am.  ft  Enj?.  Enc.  Law. 
2d  ed.  147;  Mencke  v.  Cargo  of  Java  Sugar, 
187  V.  S.  248,  47  L,  ed.  163,  23  Sup.  Ct 
Hep.  89;  The  Plymouth  Rock,  9  Fed.  416; 
Williams  ft  B.  Adm.  3d  ed.  187;  The 
Princesa  Alice,  3  W.  Rob.  139;  The  Strath- 
naver,  L.  R.  1  App.  Gas.  58,  34  L.  T.  N.  8. 
148,  3  Asp.  Mar.  L.  Cm.  113;  The  Kinga- 
lock,  1  Spunks,  Eccl.  ft  Adm.  265. 

The  contract  excepted  dangers  of  the  seas, 
navigation,  etc. 

Reed  V.  United  States,  11  Wall.  581,  606, 
20  L.  ed.  220,  222;  Clyde  Commercial  S.  S. 
Co.  V.  West  India  S.  S.  Co.  04  C.  C.  A.  551, 
169  Fed.  275 :  Pool  Shipping  Co.  v,  Samuel, 
IIB  C.  C.  A.  264,  200  Fed.  36. 

cuing  the  towed  vessel  were  salvage.  The 
Saratof^a,  Lush.  318. 

But  a  towage  contract  is  not  altered  into 
a  service  of  salvage  where  the  danger  in 
which  the  vessel  is  placed  is  due  to  the  tug's 
negligent  performance  of  her  towage  con- 
tract. The  Robert  Dixon,  L.  R.  5  Prob, 
Div.  54,  42  L.  T.  N.  S.  344,  28  Wedc.  Rep. 
716. 

And  a  towage  contract  is  not  ended, 
superseded,  or  suspended,  and  the  tug  en- 
titled to  salvage  remuneration  for  services 
thereafter  rendered,  where  the  danger  in 
which  the  vessel  was  placed  was  due  to  the 
n^ligence  of  the  tug  owners  in  sending  a 
tug  unequal  to  the  work  to  t>e  done  in  the 
weather  and  circumstances  to  be  expected. 
The  Mar#chal  Suchet,  L,  R.  [1911]  P.  1,  80 
L.  J.  Prob.  N.  S.  51,  103  L.  T.  N.  S.  848, 
26  Times  L.  R.  680,  11  Asp.  Mar.  L.  Cas. 
653. 

And  where  in  performance  of  a  contract  to 
tow  a  veaeel  from  the  aea  to  her  dock,  the 
vessel  grounded  in  the  attempt  to  enter  the 
dock,  the  services  of  the  tug  in  towing  her 
oH  were  within  the  contemplation  of  a  con- 
tract of  towage,  the  vessel  never  l>eing  in 
any  material  danger,  and  no  extra  risk 
being  run  by  the  tug.  The  Liverpool,  L.  R 
[1803]  P.  154,  1  Reports,  601.  68  L.  T,  N. 
S.  710,  7  Asp.  Mar.  L,  Caa.  340. 

So,  where  a  steamer  under  contract  to 
tow  another  vessel  to  a  certain  place,  in 
order  to  protect  herself  from  being  crushed 
by  a  collision  between  the  tow  and  a  third 
vessel,  cast  off  and  left  her  to  drift  into  a 
place  of  danger,  it  was  held  that  the  serv- 
ices of  the  steamer  in  afterward  towing  her 
to  a  place  of  safety  were  part  of  the  origi- 
nal contract  of  towage,  and  not  salvage 
services.  The  court  said  that  the  steamer 
was  bound  to  tow  to  destination,  and  while 
L.R.A,:915B,  69 


Rogers.  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

This  suit  grows  out  of  a  dispute  over 
towage  services,  and  involves  a  determina- 
tion of  the  question  whether  an  agreement 
"to  pay  vessel's  towage"  includes  the  ex- 
pense of  breaking  a  path  through  the  ice 
when  the  ice  had  to  be  broken  because  there 
was  no  channel  through  the  bay  and  the 
river,  which  were  closed  to  navigation  by 
the  fact  that  their  waters  were  frozen.  Is 
breaking  ice  towage,  so  that  a  party  who 
has  agreed  to  pay  a  vessel's  towage  is  un- 
der obligation  to  pay  the  expense  of  break- 
ing the  ice! 

The  definition  of  towage  given  in  3849  in 
The  Princess  Alice,  3  W.  Rob:  138,  140,  by 
Dr.  Lushington,  and  which  baa  been  so  often 
cited  since,  was  as  follows:  "Without  at- 
tempting any  definition  which  may  be  uni- 
versally applied,  a  towage  service  may  be 
described  as  the  employment  of  one  vessel 
to  expedite  the  voyage  of  another,  when 
nothing  more  is  required  than  the  accelerat- 
ing her  progress." 

Towage   service   is   aid    rendered    In    the 

she  was  justified  in  looking  to  her  own 
safety  in  the  first  instance,  and  letting  the 
tow  go  adrift,  she  was  not  exonerated  from 
the  obligation  of  following  the  tow  to  com- 
plete her  engagement,  and  from  doing  what 
she  could  to  prevent  the  mischief  which 
might  arise  from  the  temporary  interrup- 
tion of  her  services.  The  Annapolis,  Luah. 
355,  5  L.  T,  N.  S.  37. 

In  The  Hjemmett,  40  L.  J.  Prob.  N.  S. 
66,  L.  R.  5  Prob.  Div.  227,  42  L.  T.  N.  S. 
514,  4  Asp.  Mar.  L.  Cas.  14,  action  for  tow- 
age, it  was  contended  that,  the  vessel  hav- 
ing been  delayed  as  the  result  of  a  collision, 
a  separate  service  beyond  the  original  con- 
tract, or  a  sort  of  suhai diary  service,  had 
been  performed  by  the  tug,  and  that  some 
remuneration  in  respect  of  that  service 
should  he  awarded,  but  the  court  held  that 
it  bad  no  jurisdiction  to  award  any  re- 
muneration for  the  delay  beyond  the  sum 
agreed  to  be  paid  for  towage.  The  court, 
however,  said  that  it  did  not  wish  to  be 
understood,  in  deciding  the  case,  as  ex- 
pressing any  opinion  as  to  what  the  court 
might  have  decided  if  the  action  had  been 
an  action  to  recover  salvage  remuneration 
for  salvage  services  arising  out  of  the  per- 
formance of  a  towage  contract;  that  the 
questions  which  might  then  have  to  be  con- 
sidered would  be  two,  first,  whether,  there 
having  been  a  valid  agreement  to  take  a 
vessel  in  tow  from  one  place  to  another. 
the  fact  of  the  ship  in  tow  having  been  de- 
layed by  accident  released  the  tug  from  her 
contract,  and  the  second,  whether  such  a 
delay  as  occurred  in  the  instant  case  ren- 
dered it  necessary  that  the  tug  should  be 
paid  an  additional  remuneration  beyond 
the  sum  agreed  to  he  paid  for  towage. 
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propulsion  of  a  vessel.  In  The  H.  6.  Fos- 
ter, 1  Abb.  Adra.  222,  Fed.  Gas.  No.  6,260 
(1848),  Wstrict  Judge  Betti  eaid:  'Tow- 
age may  be  applied  merely  in  aid  of  a 
veHsel  against  adverse  winds  or  tides,  or  in 
diOicult  passages,  while  she  is  in  possession 
of  her  ordinary  powers  of  locomotion." 

In  The  Plymouth  Roek  (D.  C)  9  Fed. 
*13  (18811.  District  Judge  Addison  Brown 
adopted  tlie  definition  of  Dr.  Lushington  as 
already  quoted.  This  definition  has  recent- 
ly been  referred  to  approvingly  in  an  opin- 
ion rendered  in  the  privy  council  by  Sir 
Robert  Phillimore  in  The  Strathnaver,  L.  R. 
1  App.  Gas.  58,  63,  34  L.  T.  N.  S.  148,  3 
Asp.  Mar.  L.  Gas.  113  (18T5).  Here  he 
refers  to  it  .as  "a  very  clear  and  precise 
statement  of  the  law."  In  the  Century  Dic- 
tionary towage  service  is  defined  as;  "Aid 
rendered  in  the  propulsion  of  vessels,  irre- 
spective of  any  circumstance  of  peril;  the 
employment  of  one  vessel  to  expedite  the 
voyage  of  anotlier  vessel  when  nothing  more 
is  required  than  the  acceleration  of  her 
progress.  When  used  in  contradistinctioD  to 
salvage  service,  it  is  confined  to  vessels  not 
in  distress." 

In  the  sixty-five  years  since  Dr.  Luahing- 
ton  defined  the  meaning  of  "towage  serv- 
iee,"  no  adverse  criticism  of  his  definition 
seems  to  have  been  made,  and  we  are  pre- 
pared to  accept  it  as  an  accurate  statement 
of  the  law.  An  agreement  to  pay  a  vessel's 
towage  is  an  agreement  to  pay  for  tlie  sen'- 
ices  of  a  vessel  or  vessels  rendered  in  the 
propulsion  of  another  vessel  through  the 
water,  when  nothing  more  is  required  than 
the  acceleration  of  her  progress.  The  brealt- 
ing  of  a  channel  througli  the  ice  in  order 
that,  Bft«T  the  ice  has  been  broken,  a  vessel 
can  be  towed  through,  is  no  part  of  towage 
service.  And  consequently  expense  involved 
in  breaking  the  ice  and  creating  tlie  channel 
cannot  be  included  in  the  expense  of  towage. 

The  charter  party  gave  the  respondent 
the  right  to  name  the  towing  line,  and  an 
agreement  was  made  with  a  certain  towing 
company  to  do  the  round  trip  for  $50.  But 
that  contemplated  a  trip  througli  open 
water,  and  when  the  ice  closed  navigation 
the  agreement  was  abandoned.  Then  the 
liliellant  made  an  arrangement  with  the 
Tice  Towing  Line  to  tow  the  boat  and  use 
three  tugs  for  $75  a  tug,  and  so  informed 
the  respondent  on  the  day  before  the  tow- 
ago  began.  To  the  respondent's  protest 
against  it,  the  libellant's  agent  is  said  to 
have  replied:  "That  is  the  best  we  can  do, 
and  the  only  one  we  could  get  to  tow  her, 
and  we  are  going  to  tow  her  up  there, 
.     .     .    and  we  are  going  to  do  it  anyway." 

And  this  bargain  with  the  Tice  Towing 
Line  was  concluded  by  the  lilellant  before 
any  notification  was  given  to  the  respond- 
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ent.  When  notiDcation  was  given  the  libeL 
lant  was  told  by  the  respondent  that  the 
arrangement   was   contrary   to   the   charter 

party  agreement,  and  respondent  would  not 
be  responsible,  and  if  the  vessel  was  towed 
it  would  be  wholly  at  the  fitiellant's  risk. 

"Then  Mr.  Bryant  [the  libellant's  repre- 
sentative] got  a  little  bit  mad  about  it;  ao 
did  I.  He  said  they  would  tow  lier  up  if  it 
took  eiO,000,  and  our  charter  was  written 
in  such  a  way  they  would  make  us  pay 
for  it." 

And  the  Hbellant  was  thereupon  informed 
that  the  respondent  would  not  pay  $225  for 
Ibe  service. 

Tbe  testimony  showed  that  the  ice  in  the 
bay  was  from  10  to  12  inches  thick.  It 
also  showed  that  under  ordinary  circum- 
stances, where  tbe  water  was  free  from  ice, 
one  tug  would  have  been  sufUcient  to  have 
towed  the  respondent's  vessel.  The  mana- 
ger of  the  towing  line  was  asked,  "Under 
ordinary  circumstances,  so  far  as  the  size 
of  the  vessel  went,  one  tug  would  be  per- 
fectly able  to  take  her  up!"  to  which  he 
replied,  "Perfectly."  As  it  was  three  tugs 
were  used.  Two  tugs  were  sent  ahead  to 
break  a  channel  through  the  ice.  While 
three  tugs  had  to  be  used  in  taking  the 
vessel  up  to  her  dock  on  the  Passaic  river, 
only  two  were  employed  to  bring  her  back. 
Seventy-five  dollars  for  each  tug  was 
charged  for  taking  her  up,  and  only  $60  for 
bringing  her  back,  making  the  cost  $285  for 

According  to  the  testimony  of  the  mana- 
ger of  the  company  that  did  the  t«wing, 
two  of  the  three  tugs  used  in  going  up  were 
used  to  make  a  channel  by  breaking  the 
ice.  And  the  witness  West,  who  was  in 
charge  of  the  tug  that  did  the  towing  up, 
testified  that  the  other  two  tugs  "were 
ahead  breaking  the  ice."  A  depo^tion, 
however,  uas  received  in  evidence  from  the 
master  of  the  schooner,  in  which  be  stated: 
"We  had  one  boat  towing  ahead  and  one 
alongside  and  a  third  boat  going  ahead 
breaking  the  ice  in  the  channel," 

There  is  thus  some  conflict  in  the  testi- 
mony, but  the  district  judge  found  that 
two  tugs  were  used  in  breaking  ice,  and  one 
in  towing  in  going  up.  Where  there  is  a 
conflict  in  the  testimony  tbe  judge's  finding 
of  fact  should  be  accepted.  There  is  no 
testimony  showing  that  any  tug  was  em- 
ployed in  breaking  the  ice  on  the  trip  bock. 

The  charge  for  tbe  two  tugs  used  in 
breaking  ice  on  the  trip  up  cannot  be  al- 
lowed. But  tlie  libel  lant  is  entitled  to 
charge  for  the  service  of  the  one  tug  which 
towed  the  boat  up  and  of  the  two  tugs 
which  towed  her  down,  less  $25  allowed  and 
$25  paid. 

The  decree  is  reversed,  with  half  coats  of 
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this  court  to  the  appellant,  and  the  cauee 
is  remanded  to  the  District  Court,  with  in- 
Btruclions  to  enter  a  decree  for  the  libel- 
lantB  for  |i8,-j  and  intereat  and  one  balf  of 
the  coats  of  tliat  court. 
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ANDREW  v.,  DEBACA.  Plff.  in  Err., 


[—  Colo.  — ,  143  Pac.  832.) 

Bank  —  misappropriation  by  offlolal  — 
duty  to  refnnd- 

1.  A  creditor  of  a  bank  ofHcial  who  re- 
oeiveB  from  liim  a  draft  or  certificate  of 
deposit  bearing  hia  signature,  to  be  satis- 
fied out  of  bank  funds,  in  satisfaction  of 
the  claim,  is  liable  to  refund  the  amount 
received  in  case  the  act  proves  to  be  a  mis- 
appropriation of  the  bank's  funds,  and  the 
act  was  not  authorized  or  ratified  by  the 
bank. 

Same  —  act  of  sole  stockholders. 

2.  That  the  president  of  a  bank  owns  al! 
its  stock  and  transacts  all  its  busineaa  doe» 
not  charge  the  bank  with  notice  of  his  at- 
tempt to  pay  hiB  individual  debt  out  of  as- 
sets of  the  bonk,  so  that  its  failure  to  ob- 
ject will  estop  it  to  contest  the  validity 
of  the  payment,  at  least  if  he  has  pledged 
stock  to  another  as  collateral  security. 


(April   6, 


4.) 


ERROR  to  the  District  Court  for  Arapa- 
hoe County  tu  review  a  judgment  disal- 
lowing a  claim  filed  with  the  receiver  of  an 
insolvent  bank  upon  a  certificate  of  deposit 
issued  by  a  bank  olEcial  in  settlement  of 
his  individual  debt  to  claimant,  and  a  judg- 
ment in  favor  of  the  receiver  on  his  cross 
complaint  for  the  amount  of  a  draft  paid 
to  claimant.     AfBrmcd. 

Statement  by  Gabbert,  J.: 

The  Bank  of  Grand  County  was  a  corpo- 
ration organized  under  the  laws  of  this 
state.  One  C.  H.  Bowlds  purchased  the 
entire  capital  stock  of  the  hank,  which  waa 


Note.  —  As  to  right  of  one  who  takes 
commercial  paper  of  corporation  in  pay- 
ment of,  or  security  for,  an  individual  debt 
of  an  officer,  see  note  to  Kenyon  Realty  Co. 
V.  National  Deposit  Bank,  31  L.R.A.(N.S.) 
169. 

As  to  imputation  of  knowledge  of  bank 
oQlcers  to  bank  where  officers  are  person- 
ally interested,  see  notes  to  Brookhouse  v. 
Union  Pub.  Co.  2  L.R^.(N.S.)  SB3;  Lilly 
T.  Hamilton  Bank,  29  L.R.A.(N.S.)  eS8i 
and  First  Nat.  Bank  v.  Burns,  49  L.R.A. 
(N.S.)  764. 
L.R.A.1915B. 


transferred  to  htm.  At  the  time  of  this 
purchase  a  meeting  of  the  board  of  direct- 
ors was  held,  and  Bowlda  elected  director 
and  president,  and  one  Xormcnt  director 
and  vice  president;  but  no  third  direc- 
tor was  elected,  nor  was  a  cashier  elected. 
Bowlds  took  possession  of  the  bank,  and 
managed  and  controlled  its  business.  One 
Furgerson  remained  in  the  employ  of  the 
bank  and  appears  to  have  acted  in  the 
capacity  of  cashier.  Bowlds  wad  indebted 
to  plaintiff  in  error  on  a  promissory  note 
in  the  sum  of  $5,000  and  interest.  Dur- 
ing the  absence  of  Furgerson,  Bowlds  took 
up  this  note  by  giving  hia  check  on  the  bank 
for  $762.60,  a  draft  signed  by  himself  as 
cashier  for  $1,000,  and  a  certificate  of  de- 
posit for  $4,000,  payable  four  months  after 
date,  which  was  also  signed  by  him  as 
cashier,  each  of  which  was  payable  to  plain- 
tilT  in  error.  The  draft  and  cheek  were 
paid  in  due  course.  At  the  time  of  this 
transaction  Bowlds  did  not  have  any  funds 
to  his  credit  in  the  bank.  Hia  account  was 
overdrawn,  and  he  never  made  any  de- 
posit to  take  care  of  either  of  these  obli- 
gations. Two  days  prior  to  the  issuance  of 
these  obligations,  Bowlds  pledged  ninety 
sharea  of  the  stock  of  the  bank  to  the 
Centra!  National  Bank  as  collateral  secur- 
ity for  $5,000  borrowed  by  him.  Subse- 
quently, and  within  thirty  days,  defend- 
ant in  error  was  appointed  receiver  of  the 
bank.  The  loan  of  the  Central  National 
haa  not  been  paid,  and  it  still  holds  the 
stock  pledged  as  security.  Plaintiff  in 
error  filed  his  claim  with  the  receiver  for 
$4,000,  upon  the  certificate  of  deposit.  The 
receiver  objected  to  its  allowance  upon 
various  grounds,  which  were  to  the  effect 
that  the  certificate  was  issued  in  settlement 
of  Bowlds's  personal  obligation,  and  with- 
out consideration  to  the  bank.  To  these  ob- 
jections claimant  replied  to  the  effect  that 
the  bank  was  estopped  to  deny  the  author- 
ity of  Bowlds  to  execute  the  certificate, 
and  liad  been  guilty  of  laches  in  failing  to 
interpose  objections  to  the  validity  of  the- 
certificate.  Later  the  receiver  filed  a  furth- 
er answer  and  cross  complaint,  praying 
judgment  against  the  plaintiff  in  error  up- 
on the  draft  and  check,  upon  the  same 
grounds  that  he  apposed  the  allowance  of 
the  claim  on  the  certificate  of  deposit.  The 
Central  National  Bank  intervened  and  ob- 
jected to  the  claim  of  plaintifi*  in  error,  and 
claimed  that  by  virtue  of  its  ownership  of 
the  stock  of  the  bank  pledged  by  Bowlds,  it 
was  entitled  to  all  aurplua  in  the  hands  of 
the  receiver.  The  receiver  had  sufficient  as- 
sets to  pay  al)  claims  against  the  bank  ex- 
cept that  of  plaintiff  in  error,  and  approxi- 
mately $2,000  in  addition.  The  testimony 
at  the  trial  established  facts  substantially 
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KB  above  narrated.  The  court  rendered 
judgment  disaUowing  the  claim  on  the  cer- 
tiflcate  uf  deposit,  and  a^^ainst  plaintiff  in 
error  for  the  amount  of  tlie  draft,  with  in- 
tereat.     Claimant  bringa  the  case  here  for 


Mr.   Walter  M.   .^ppcl,   for   plaintiff  in 

There  being  no  authority  paramount  to 
that  exerciBed  bj  Bowlds,  hia  acta  bound  the 
bank,  and  therefore  are  binding  upon  the 
receiver,  who  in  this  proceeding  is  in  priv- 
ity  with  the  corporation,  and  ie  bound  by 
what  bound  the  bank,  and  is  released  onl; 
bv  what  would  have  released  the  bank. 

Wing  V.  Commercial  &  Sav.  Bank.  103 
Mich.  565,  61  N.  W.  1009;  Hirschraann  v. 
Iron  Range  4  H.  B.  K.  Co.  97  Mich.  3B4,  5« 
N.  W.  842;  Emcrado  Farmers'  Elevator  Co. 
V.  Farmers'  Bank.  20  N.  D.  270,  29  L.R.A. 
(N.S.)  S87,  127  N.  W.  522;  Pensacola  Bank 
&  T.  Co.  V.  National  Bank,  59  Fla.  347.  52 
So.  294;  Davenport  v.  Stone,  104  Mich.  621, 
53  Am.  St.  Rep.  467,  62  X.  W.  722. 

Messrs.  Dana  &  Blount,  for  defendant 
in  error,  and  Doud  &  Fowler,   for  inter- 

The  attempt  to  elect  Bowlda  president 
was  inctTeetive,  and  be  at  no  time  legal- 
ly became  an  officer  of  the  bank. 

Conway  v.  John.  14  Colo.  30,  23  Pac.  170; 
Talcott  V.  Mastin,  20  Colo.  App.  498,  7B 
Pac.  973;  Shires  v.  Allen,  47  Colo.  440,  107 
Pac.  1072;  Pueblo  Sav.  Bank.  v.  Rkhard- 
Bon,  39  Colo.  319,  69  Pac.  799. 

Even  if  Bowlda  were  duly  elected  presi- 
dent, he  had  no  authority  in  his  name  as 
cashier  to  issue  the  draft  and  certiltcate  of 

Zane,  Banks  &  Bkg.  pp.  120,  161;  Morse, 
Banks  A  Bkg.  371;  West  St.  Louis  Sav. 
Bank  v,  Shawnee  County  Bank  (West  St. 
Louis  Sav.  Bank  v.  Parmalcc)  95  U.  S.  557, 
24  L.  ed,  490. 

If  Bowlds  had  authority  to  represent  the 
bank  as  cashier,  he  had  no  autliority  to  draw 
the  draft  and  certificate  for  the  payment  of 
hia  personal  obligations,  especially  in  view 
of  the  fact  that  Debaca  did  not  receive  the 
draft  and  certificate  as  an  innocent  pur- 
chaser for  value. 

Hier  v.  Miller,  88  Kan.  258,  03  L.R.A. 
952,  75  Pac.  77;  Cbrystie  v.  Foster,  9  C.  C. 
A.  806,  28  U,  S.  App.  87,  01  Fed.  551 ;  Fueblo 
Sav.  Bank.  v.  Richardson,  39  Colo.  319,  Si 
Pac.  799;  St.  Charles  Sav.  Bank.  v.  Orth 
wein  Invest.  Co.  160  Mo.  App.  369,  140  S. 
W.  921;  Langlois  v.  Gragnon,  123  La.  453, 
22  L.R^.(N.S.)  414,  49  So.  18;  Kitchens  v. 
Teasdale  Commisaion  Co,  106  Mo.  App.  463, 
79  S.  W.  1177;  Campbell  v.  ManuFactui 
Nat.  Bank,  67  X.  J.  L.  301,  91  Am.  St.  Rep. 
L.R.A.191SB. 


439,  51  Atl.  4S7;  Home  Sav.  Bank  v.  Otter- 
bach,  135  Iowa,  J67,  124  Am.  St.  Rep.  267. 
12  N.  W.  769;  Rochester  4  C,  Tump.  Road 
;o,  V.  Paviour,  28  App.  Div.  623,  51  N.  Y. 
Supp.  1149,  184  N.  Y.  281,  52  L.fl.A.  790, 
68  N.  G.  114;  Anderson  v.  Kissam,  35  Fed. 
699;  Lamaon  v.  Beard,  45  L.R.A.  822,  36  C. 
.  56,  94  Fed.  39;  W.  L.  Wells  Co.  v. 
Avon  Mills,  118  Fed.  190;  El  Capitan  Land 

Cattle  Co.  V.  Boaton-Kanaas  City  Cattle 
Loan  Co.  65  Kan.  359.  69  Pac.  332;  Xational 
Tube  Works  Co.  v.  Ring  Refrigerating  t  Ice 
Mach.  Co.  118  Mo.  365.  22  S.  \\".  947  ;  Wilson 

Metropolitan  Elev.  R.  Co.  120  N.  Y.  145, 

Am.  St.  Rep.  625,  24  N.  E.  384;  Jenkins 

Planters'  &  M.  Bank.  34  Okla.  607,  126 
Pac.  757;  Greenwood  County  Bank  v.  O.  B. 
Walker  Teleph.  Co.  88  Kan.  297,  128  Pac. 
"""  Waahbon  v.  Hixon,  87  Kan.  310,  124 
Pac.  368;  Cobe  v.  Cougblin  Hardware  Co. 
83  Kan.  522,  31  L.R.A.(N.S.)  1126,  112 
115;  State  v.  Miller,  47  Or.  502,  6 
L.R.A.{N.S.)  365,  85  Pac.  81;  Randall  v. 
Rhode  Island  Lumber  Co.  20  R.  I.  625,  40 
Atl.  763;  Lanning  v.  Trust  Co.  of  A.  137 
App.  Div.  722,  122  N.  Y.  Supp.  486;  Mc- 
Closkey  v.  Goldman,  62  Misc.  482,  116  N 
Y.  Supp.  189;  De  Jonge  v.  Woodport  Hotel 
&  Land  Co.  77  N.  J.  L.  233,  72  AtL  439; 
Germania  Safety-Vault  &  T,  Co.  v.  Boynton, 
19  C.  C.  A.  118,  37  U.  S.  App.  602,  71 
Fed.  797. 

Anyone  dealing  with  an  agent  or  cashier 
under  circumstances  similar  to  those  in  the 
case  at  bar  is  not  a  bona  fide  purchaser,  but 
is  put  upon  notice  to  ascertain  the  author- 
ity of  the  agent  or  cashier. 

Farmers'  Loan  L  T.  Co.  v.  Madison  Mfg. 
Co.  163  Fed.  310;  Coleman  v.  Stocke,  159 
Mo.  App.  43,  139  S.  W.  216;  St.  Louis  Char- 
coal Co.  V.  Lewis,  154  Mo.  App.  548,  136  S. 
W.  718;  Wheeler  v.  Home  Sav.  *  State 
Bank,  188  HI.  34,  80  Am.  St.  Rep.  161,  58 
N.  E.  598;  CapiUI  City  Brick  Co.  v.  Jack- 
son. 2  Ga.  App.  771,  59  S.  E.  92. 

No  one  owning  the  entire  capital  stock 
of  a  bank  corporation  has  a  right  to  handle 
its  funda  aa  if  it  were  his  individual  busi- 

Durlacher  v.  Fra/er,  8  Wyo.  68,  80  Am. 
St.  Rep.  919,  55  Pac.  306;  Morse,  Banks  A. 
Bkg.  %  127  (a):  El  Capitan  Land  & 
Cattle  Co.  V.  Boaton-Kanaas  City  Cattle 
Loan  Co,  65  Kan.  359,  69  Pac.  332;  Na- 
tional Tube  Works  Co.  v.  Ring  Refrigerat- 
ing £  Ice  Mach.  Co.  118  Mo.  385,  22  S.  W. 
947;  Germania  Safety-Vault  &  T.  Co.  v. 
Bojnton,  19  C.  C.  A.  118,  37  U.  S.  App. 
602,  71  Fed.  797;  Brinkerhoff  Zinc  Co.  v. 
Boyd,  192  Mo.  597,  91  S.  W.  522 ;  Demarest 
V.  Spiral  Riveted  Tube  Co.  71  N.  J.  L.  14, 
58  At).  181;  10  Cyc.  799;  1  Morse,  Banks  It 
Bkg.  4th  ed.  H   127. 
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Gabbert,  J.,  delivered  the  opinion  of  the 

The  Iranaaction  by  which  plaint  if 
error  received  the  draft  and  certificate  of 
depoBit  was  a  personal  one  with  Bowlds, 
and  not  with  the  bank.  B;  the  iaauance  of 
these  obligations  Bowlda  undertook  to  dis- 
charge his  individual  indebtedness  to  the 
plaintiff  in  error  b;  iimuing;  a  draft  and 
certificate  of  deposit  signed  bj  him  as  cash- 

The  official  of  a  bank  in  charge  of  its 
busiueas  is  its  agent,  but  his  authority  * 
limited  to  those  transactions  in  connection 

with  the  afTsirs  of  the  bank  which 
usually  exercised  by  such  ofTicer,  so  that  the 
test  to  apply,  in  ascertaining  if  the  bank 
he  represents  is  bound  by  his  act,  is  nheth- 
er  the  transaction  is  with  the  bank  and  its 
businesR,  or  witb  the  officer  personally  and 
in  his  bueinesa.  If  of  the  latter  charactei 
the  bank  is  not  bound  thereby,  unless  it 
appears  that  the  act  of  the  official  for  hia 
individual  beneflt  was  authorized  or  rati- 
fied. An  agent  is  not  vested  with  author- 
ity to  appropriate  the  funds  of  his  prin- 
cipal to  pay  his  debts,  and  therefore  a  cred- 
itor of  a  bank  official,  receiving  a  draft  or 
other  obligation  of  the  bank  wliich  the 
officer  represents,  in  payment  of  hia  individ- 
ual obligation,  which  show  upon  their  face 
that  they  were  issued  hy  himeelf,  is  ad- 
vised that  thereby  the  officer  is  appropri- 
ating the  assets  of  the  hank  to  pay  his 
individual  indebtedness,  and  is  therefore 
liable  to  the  bank  for  the  funds  so  received, 
or  the  obligation  is  nugatory  in  his  hands, 
unless  he  establishes  that  the  bank  official 
was  authorized  to  issue  such  obligations,  or 
his  act  has  been  ratified  by  the  bank. 
Campbell  v.  Manufacturers'  Kat.  Bank,  07 
N.  J.  L.  301.  91  Am.  St.  Rep,  438.  o)  Atl. 
497;  Zane  Banks  &  Ekg.  120;  Anderson  v, 
Kissam  (C.  C,f  35  Fed.  699;  Hier  v.  Mil- 
ler, 68  Kan.  238.  63  L.R.A.  952,  75  Pac, 
77;  Langlois  v.  Gragnon,  123  La.  4r>3,  22 
L.R.A.(X.S.)  414,  40  So.  18;  St.  Charles 
Sav.  Bank  v.  Orthwein  Invest.  Co.  160  Mo. 
App.  369,  140  S.  W.  921.  Such  proof  was 
not  made  in  .the  case  at  bar,  and  it  appears 
that  Bow  Ids  never  made  any  deposit  with 
the  bank  to  pay  the  draft  or  certificate  of 

It  is  urged,  however,  on  behalf  of  plain- 
tiff in  error,  that  because  Bowlda  was  the 
owner  of  the  entire  capital  stock  of  the 
bank,  transacted  all  its  business,  attended 
to  all  its  affairs,  was  not  subject  to  any 
authority  in  the  conduct  of  the  businesa  of 
the  bank,  and  because  the  bank  remained 
silent  and  made  no  objection  to  the  author- 
ity of  Bowlds  to  issue  the  certificate  of  de- 
posit and  the  draft,  the  transaetion  was 
L.E.A.1915B. 


'  ratified,  and  both  the  bank  and  the  receiver 
are  estopped  from  questioning  the  validity 
of  the  transaction.  Bow  Ids,  as  we  have 
stated,  and  as  is  claimed  by  plaintiff  in 
error,  was  in  full  control  of  the  affairs  of 
the  bank.  He  was  therefore  trustee  for  its 
atockholdera  and  creditors.  This  fidueia^ 
relation  inhibited  him  making  any  use  of 
the  corporate  assets,  except  such  as  might 
serve  the  purpose  of  the  corporation.  Con- 
sequently, he  could  not  appropriate  the 
funds  of  the  bank  to  his  own  use  as  against 
its  creditors  and  those  having  an  interest 
in  its  stock.  Prior  to  the  transaction  in- 
volved, be  had  transferred  ninety  shares  of 
the  capital  stock  to  the  Central  National 
Bank,  to  secure  hia  note  to  that  institu- 
tion. This  note  is  unpaid.  His  attempt  to 
discharge  his  individual  indebtedness  with 
the  bank  assets  was  unquestionably  wrong 
and  illegal.  He  was  the  only  one  inter- 
est«d  in  tlie  bank  who  appears  to  have  had 
any  knowledge  of  this  wrongful  act.  In 
such  circumstances  his  silence  or  acquies- 
cence cannot  bind  his  principal.  To  hold 
otherwise  would  enable  a  bank  official  in 
sole  charge  of  the  affairs  of  a  bank,  to  rati- 
fy his  own  wrongful  act  by  his  own  silence 
and  his  own  acquiescence.  The  law  will 
not  permit  fraud  to  be  perpetrated  in  this 
manner.  We  must  not  be  understood,  how- 
ever, as  intimating  that  plaintiff  in  error, 
or  those  representing  him,  were  guilty  of 
any  fraud,  for  they  were  not.  When  we 
speak  of  fraud,  we  refer  to  the  act  of 
Bowlda  In  appropriating  the  funds  of  the 
bank  to  his  own  use  to  discharge  his  in- 
dividual indebtedness.  It  was  this  fraud  of 
which  plaintiff  in  error  had  notice  that 
vitiates  the  transaction. 

The  contention  on  the  part  of  counsel  for 
plaintiff  in  error  that  the  judgment  is  er- 
roneous is  based  entirely  upon  the  proposi- 
tion that  tlie  transaction  was  ratified,  and 
therefore  binding  on  the  bank,  and  in  con- 
sidering the  case  we  have  merely  assumed, 
but  not  decided,  that  it  could  have  been 
ratified,  either  in  advance  or  by  subsequent 

It  is  suggested  in  the  brief  of  counsel  for 
plaintiff  in  error  that  the  receiver  holds  his 
note  against  Bowlds,  and  claims  it  as  an 
asset  of  the  bank.  We  do  not  understand 
the  receiver  makes  any  such  claim.  If  ha 
has  the  note,  it  should  be  turned  over  to 
the  plaintiff  in  error. 

The  judgment  of  the  District  Court  is  af- 
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Insiiranre   -~   wind   —   drl%'lng      waves 

agalntit  bulldlnfr. 

A  policy  insuring  against  dirpct  loes  or 
damage  by  tornado,  windatorm,  or  cyclone, 
except  that  there  shall  he  no  liability  for 
losa  occasioned  directly  or  indirectly  by 
high  water  or  overflow,  does  not  cover  n 
loss  caused  by  the  wind  driving  aeainst  tlie 
biiiidine  waves  of  the  water  of  a  river 
which  had  overflowed  its  banks  and  sur- 
rounded the  insured  building. 
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APPEALS  by  defendant  from  judgments 
of  the  Circuit  Court  for  Henderson 
County  in  favor  of  plaiatiffs  in  acUons 
brought  to  recover  the  amounts  of  policies 
of  tornado  insurance.     Reversed. 

The  facta  are  stated  in  the  opinion. 

Mesars.  VeamaQ  £  VeanuiD,  for  appel- 
lant: 

The  evidence  amply  sustained  the  de- 
fenses that  the  loss  was  caused  directly  or 
indirectly  by  high  water,  overflow,  or  waves, 
and   the  insurer   ia  not  liable. 

Even  though  the  evidence  left  the  ques- 
tion in  doubt  as  to  whether  the  loss  was 
caused  directly  by  tornado,  windstorm,  or 
cyclone,  or  was  caused  directly  or  indirect- 
ly by  high  water,  overflow,  or  waves,  that 
question  should  have  been  submitted  to  the 
jury  by  appropriate  instructions. 

Beakea  v.  Phtenix  Ins.  Co.  143  N.  Y. 
402,  28  L.R.A.  267,  38  N.  E.  453;  Farrell 
V.  Farmers'  Mut.  F.  Ins.  Co.  B6  Mo.  App. 
153;  Howard  F.  lus.  Co.  v.  Norwich  * 
N.  Y.  Tranap.  Co.  12  Wall.  1B4,  20  L.  ed. 
378 ;    Insurance    Co.    v.    Express    Co.    { Im- 


Kote. —Inmranee;  (tausea  of  loss  cov- 
vei-ed  ba  cyclone,  hurricane,  tornado, 
or  icIndHtorm  In «« route. 

As  to  insuranne  against  loss  bv  lightning, 
see  note  to  Beakea  v.  Phienix  ins.  Co.  20 
L.R.A.  267. 

It  has  been  held  that  the  words  "tornado'' 
and  "hurricane''  arc  synonymous,  and  mean 
a  violent  storm,  distinguished  by  tlie  ve- 
hemence of  the  wind  and  its  sudden  changes, 
wliile  a  cyclone  Is  a  rotary  storm  or  whirl- 
wind of  extended  circuit.  Queen  Ins.  (;o.  v. 
Iludnut.  8  Ind.  App.  22,  35  N.  E.  307. 

In  Jordan  v.  Iowa  Mut.  Tornado  Ins.  Co. 
151  Iowa,  73.  130  N.  W.  177,  Ann.  Cas. 
191 3A,  tee.  it  was  aaid  that  a  windstorm, 
within  the  meaning  of  a  policy  Insuring  live 
stork  against  damage  by  tornadoes,  cy- 
clones, or  wiiidstorms,  ioeant  something 
more  than  an  ordinary  gust  of  wind,  no 
matter  how  prolonged,  and  took  its  meaning 
measurably,  at  least,  from  the  words  "tor- 
nado and  cvclone,"  with  which  it  was  asso- 
ciated. It  Was  held  in  that  case  that  a  find- 
ing tliat  there  was  a  windstorm  within  the 
meaning  of  the  policy  was  justified  where 
numerous  ivitneases  testified  that  the  wind 
in  question  lasted  all  day,  and  was  the 
hardest  they  had  ever  experienced,  and  that 
it  blew  down  and  twisted  numerous  well 
built  windmills  in  the  locality,  and  that  by 
reason  of  the  wind  and  snow  they  were  able 
to  see  but  a  short  distance,  and  that  it  was 
extremely  diflicult  to  go  about  out  of  doora 
during  the  storm. 

And  in  Kinney  v.  Farmers'  Mut.  F.  Ins. 
Soc.  159  Iowa,  490,  141  N.  W,  70fi,  which 
arose  out  of  the  same  storm  as  that  in- 
volved in  Jordan  v.  Iowa  Mut.  Tornado  Ins.  I 
Co.  supra,  it  was  held  that  the  insured  had 
made  out  a  prima  facie  case  showing  that 
the  proximate  cause  of  the  death  of  the  | 
I..R.A.1915B. 


insured  cattle  was  the  windHtorni  In  ques- 
tion; there  tieiug  evidence  tliat  no  more 
severe  storm  had  ever  been  experienced  in 
the  locality,  that  it  was  not  a  tornado. 
but  a  high  wind  which  continued  for  about 
a  day,  and  was  accompanied  by  cold  weath- 
er, Hleet,  hail,  and  heavy  snow. 

And  in  Jordan  v.  Iowa  Mut.  Tornado 
Ina.  Co.  supra,  where  it  was  contended  that 
the  windstorm  was  not  the  proximate  eauR<; 
of  the  loss,  but  that  the  injury  was  due  di- 
rectly to  the  conditions  of  the  temperature, 
this  question  was  held  to  be  one  of  fact,  and 
it  was  held  that  the  fact  that  otlier  causes 
might  also  have  contributed  to  the  loss  did 
not  of  itself  relieve  the  insurer  from  lia- 
bility. 

And  it  was  hold  in  the  Jordan  Case  that 
under  a  policy  insuring  live  stock  against 
loss  or  damage  by  tornadoes,  cyclones,  or 
windstorms,  the  recovery  was  not  limited  to 
a  loss  due  directly  to  a  windstorm,  such 
as  a  direct  physical  injury  to  the  stock 
through  being  thrown  to  the  ground  or 
driven  against  some  obstacle,  or  the  hurling 
of  some  object  against  them. 

A  policy  of  insurance  against  losa  or  dam- 
age from  wind  storms,  cyclonea,  or  tor- 
nadoes does  not  cover  damages  from  hail. 
througli  accompanied  by  damage  caused 
by   wind,   under   a   provision   of   tlie   policy 


by  the  blowing  down  of  chimneys,  loosi- 
clapboards,  weather  vanes,  and  shingles 
unless  other  damage  occur,"  since  the 
words  "unless  other  damage  occur"  are  re- 
stricted to  tlie  la?t  member  of  the  sentence, 
referring  to  damage  from  wind,  and  do  not 
affect  the  clause  as  to  damage  from  hail  or 
lightning.  Holmes  v.  Phenix  Ins.  Co.  47 
L.BJ1.  308,  3B  C.  C.  A.  4B.  98  Fed.  240. 
And    under    a    policy    insuring    "against 
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pcrial  F.  Ids.  Co.  v.  Fargo)  BS  U.  8.  227, 
S4  L.  Ell.  426;  Mantgomeiy  v.  Firemen's 
Ins.  Co.  IB  B.  Mon.  427;  Leiber  v.  Liver- 
pool, L.  ft  G.  Ins.  Co.  a  Bush,  638,  99  Am. 
Dee.  6!!3:  4  Coolev,  Ins.  p.  3023;  Sklencher 
V.  Fire  Asso.  of  Philadelphia,  72  N.  J.  L. 
48,  60  AtL  232;  Webb  v.  Protection  ft  E. 
Ins.  Co.  14  Mo.  3;  Liverpool,  L.  &  G.  Ins. 
Co.  V.  Creighton,  51  Ga.  05;  Fernandez  v. 
Metehants'  Mut.  Ins.  Co.  17  La.  Ann.  131. 
Mr.  N.  P.  Taf  lor  for  appellees. 

Tiirnei-,  J.,  delivered  the  opinion  of  the 

These  two  appeals  present  the  same  que 
tion  and  will  be  disposed  of  together,  in 
April,  1B1.1,  eHch  of  the  appellees  held  a 
polioy  of  tornado  insuranee  issued  bj  tlio 
appellant  company.  Tliey  were  each  the 
owners  of  houses  and  other  buildings  em- 
braeed  in  the  policies,  wliich  were  situated 
along  the  Ohio  river,  in  Henderson  eolliity, 
in  a  settion  subject  to  overflow.  The  poli- 
cies insured  them  "against  all  direct  los 
or   damage   by   tornado,   windstorm,   or   cj 


clone,  except  as  hereinafter  provided."  One 
of  the  exceptions  referred  to  is  as  follows: 
"This  company  shall  not  be  liable  for  any 
loss  or  damage  caused  by  hail,  whether 
driven  by  wind  or  not,  snowstorms,  frost. 
or  cold  weather,  nor  for  the  blowing  down 
of  metal  smokestacks  (unless  specifically 
insured),  awnings,  signs,  temporary  or 
bosrd-i-oof  additions,  nor  for  loss  or  dam- 
age to  buildings  (or  their  contents)  in 
process  of  construction  or  reconstruction, 
unless  same  arc  entirely  inclosed  and  under 
roof,  with  all  outside  doors  and  windows 
permanently  in  place;  nor  for  loss  or  dam- 
age occasioned  directly  or  indirectly  by  or 
through  any  fire,  explosion,  tidal  wave, 
lightning,  high  water,  overflow,  or  cloud- 
burst; nor  by  theft,  nor  by  reason  of  any 
ordinance  or  law  regulating  the  construc- 
tion or  repair  of  buildings,  nor  for  conse- 
quential loss  of  any  kind," 
I  The  evidence  shows  that  on  Friday,  April 
I  4,  1013,  the  river  had  reached  a  very  high 
I  stage,  and  tiiat  the  water  had  surrounded 
I  and    was    from   2   to   4   feet   de<'p    in   each 


alt  anch  immediate  loss  or  damage  sus- 
tained by  the  insured  ss  may  occur  by  tor- 
nadoes, cyclones,  and  windstorms,"  but  pro- 
viding that  the  insurer  shall  not  be  liable 
for  any  loss  or  damage  occasioned  by  hail, 
"and  this  policy  is  intended  to  cover  such 
loss  only  as  shall  result  directly  from  tor- 
nadoes, cyclones,  or  windstorms,"  no  recov- 
ery  can  be  had  for  damage  occasioned  by 
hail,  although  it  would  not  have  occurred 
had  it  not  been  for  the  high  wind  prevail- 
ing, since  tlie  loss  was  expressly  limited  to 
damage  directly  resultant  from  tornadoes, 
cyclones,  or  windstorm,  and  e.\cludcd  loss 
occasioned  by  hail.  Hartford  F.  Ins.  Co.  v. 
Nelson,  64  Kan.  115,  67  Pac.  440.  The 
court  said:  "it  is  an  insurance  against 
wind  only,  and  not  against  damage  occa- 
sioned by  wind  in  connection  with  other 
agencies.  The  hazard  from  hail  is  one  sepa- 
rate and  distinct  from  wind-  Contracts 
may  be  made  by  companies  authorized  so 
to  do  for  indemnity  against  loss  from  one 
or  the  other  or  both.  It  is  reasonable  to 
suppose  that  such  indemnity  would  coat 
more  for  loss  occasioned  by  both  than  either 
alone.  It  is  a  fact  of  general  knowledge 
that  hail  is  usually  accompanied  by  wind 
of  greater  or  less  violence,  and  tliat  the  lia- 
bility of  falling  hail  to  do  damage  is  thus 
greatly  increased.  May  we  not  take  note 
of  this  general  knowledge  to  explain  the 
language  of  the  policy  and  make  plain  the 
reason  why  it  was  thereio  specifically  pro- 
vided that  the  policy  should  not  cover  loss 
or  damage  occasioned  by  hail!  Can  there 
bo  any  question  that  a  policy  insuring 
against  loss  from  hail  would  have  covered 
the  loss  in  questionV 

In  Phenix  Ins.  Co.  v.  Charleston  Bridge 
Co.  13  C.  C.  A.  58,  25  U.  S.  App.  IBO,  65 
Fed.  628,  suit  was  brought  on  a  jpolicy 
insuring  against  loss  or  damage  to  a  bridge 
L.R.A.1915B. 


by  windstorms,  cyclones,  or  tornadoea,  but 
excluding  liability  caused  by  high  water, 
floods,  or  freshets,  and  the  evidence  tended 
to  show  that  the  bridge  was  broken  by 
schooners  and  barges  being  driven  against 
it  bv  a  cyclone  which  also  caused  an  abnor- 
mal' rise  in  the  water,  and  there  was  no 
evidence  from  which  the  jury  could  have 
found  what  proportion  of  the  loss,  if  any. 
was  attribntabte  to  the  high  water.  It  was 
held  tliat  the  court  correctly  instructed  the 
jury  that  if  the  eflicient  caiise  of  the  dam- 
age was  high  water,  flood,  or  freshet,  the 
policy  did  not  cover  the  loss,  but  that  if 
the  dominant  efficient  cause  was  a  cyclone, 
windstorm,  or  tornado,  then  a  recovery 
might  be  had,  and  the  refusal  of  the  court 
to  instruct  the  jury  that  if  they  found  that 
any  of  the  damage  was  caused  by  water, 
no  recovery  could  be  had  on  account  of 
such  damage,  was  held  proper,  there  being 
no  evidence  by  which  the  jury  could  dis- 
criminate between  the  water  damage  and 
the  wind  damage,  and  the  case  therefore 
falling  within  the  rule  that  when  the  dam- 
age from  each  cause  cannot  be  distin- 
guished, then  the  party  responsible  for  the 
damage  caused  by  the  predominating  efli- 
cient cause  is  liable  for  the  whole  loss. 

In  Queen  Ins.  Co.  v.  Hudnut  Co.  8  Ind. 
App.  22,  3S  N.  E.  367,  where  the  policy  in- 
sured a  building  against  loss  or  damage  by 
cyclones,  tornadoes,  and  hurricanes,  it  was 
alleged  in  tlie  complaint  that  the  building 
was  destroyed  by  a  cyclone  or  hurricane, 
and  the  court  held  that  an  answer  denying 
that  the  loss  was  occasioned  by  a  tornado, 
cyclone,  or  hurricane,  but,  alleging  that  it 
was  caused  by  a  very  high  wind  forcing  & 
boat  against  it,  was  not  good  as  an  answer 
of  confession  and  avoidance,  and  stated  no 
defense,  and  said:  "The  assurers  deny  that 
the  loss  was  occasioned  by  a  tornado,  cy-. 
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of  the  insured  buildings;  that  wbile  the 
river  was  rising  elonlv  until  that  da;,  it 
had  practically  l»en  at  this  stage  for  aev- 
tral  days.  On  ThuredaT,  April  3d,  a.  brisk 
wind  arose  in  tlie  afternoon,  and  blew 
steadily  all  night  and  all  day  Friday,  until 
the  middle  of  the  afternoon,  when  it  became 
more  violent.  During  all  this  period  the 
high  wind  produced  heavy,  waveB,  which 
were  driven  against  tbese  buildings,  and  on 
the  afternoon  of  tlie  4tb,  when  tlie  wind 
became  more  violeut  and  the  waves  higher, 
the  buildings  were  lifted  from  their  foun- 
dationa  and  toppled  and  careened  over;  and 
that  is  the  damage  sued  for  in  each  of  theae 
actions.  The  evidence  ia  conclusive  that, 
but  for  the  liigh  wind,  the  overflow  of  the 
river  would  not  have  produced  the  damage 
sued  for;  and  it  is  equally  satiefactory  that, 
but  for  the  almost  unprecedented  stage  of 
the  water,  the  windstorm  was  not  sufficient- 
ly severe,  in  and  of  itself,  to  have  caused 
the  injuries  to  the  buildings.  That  is  to 
say,  the  two' concurring  causes  brought 
about  the  damage,  which  neither  by  itself 
alone  would  have  produced. 

One  of  the  plaintilTs,  being  asked  wheth- 
er the  damage  would  have  occurred  but  for 
the  high  water,  answered:  "I  don't  thinlt 
we  would  have  had  the  damage  that  we  did 
have,  if  it  had  not  been  for  the  water  be- 
ing as  high  as  it  -ksx," 

The  otiier  plaintiff,  when  asked  what 
damage  there  would  have  been  if  it  had 
not  been  for  the  high  water,  said;  "I 
cannot  answer  that.  I  don't  think  it 
(meaning  the  wind)   would  have  blown  the 


buildings  over;   nor  do  I  think  we  would 
have  had  any  damage  without  the  water." 

Another  witness  for  the  ptaintifTs  stated 
that  "the  wind  caused  the  water  to  do  it," 
and  if  there  had  been  no  water  to  loosen 
up  the  foundations,  the  wind  of  itself  would 
not  have  blown  the  houses  from  their  found- 
ations. Another  witness  for  the  piaintifTa 
sUted  that  "the  wind  and  waves  did  the 
work,"  but  that  the  wind  was  not  sufficient 
of  itself  to  have  done  it.  Another  witness 
for  the  plaintiffs  states  that  he  was  unable 
to  say  whether  there  would  have  been  any 
damage  if  the  water  bad  not  been  there, 
but  says  "the  n'ater  was  there  and  the  wind 

It  is  therefore  perfectly  apparent  that 
neither  the  wind,  acting  independently  of 
the  flood,  nor  the  action  o(  the  flood,  apart 
from  the  high  wind,  would  have  caused  the 
damage,  and  the  question  is:  Under  the 
terms  of  the  contract  above  quoted,  was 
the  appellant  liable?  The  contract  was  to 
insure  appellee  "against  all  direct  loss  or 
damage  by  tornado,  windstorm,  or  cyclone," 
except  "for  loss  or  damage  occasioned  di- 
rectly or  indirectly  by  or  through  .  .  . 
high  water  [or]  overflow."  Can  it  be  said, 
under  the  facts  of  this  case,  that  the  injury 
was  not  at  least  indirectly  occasioned  by  the 
high  water!  The  evidence  is  conclusive 
that,  except  for  the  existence  of  the  flood 
at  tbe  time  of  the  windstorm,  there  would 
have  been  no  damage.  Neither  of  these 
agencies,  independent  of  the  other,  would 
have   produced   the   damage;    tbe   plaintiffs 


elone,  or  hurricane,  but  that  it  was  caused 
hy  a  very  high  wind  forcing  the  boat  against 
it.  Is  this  not  a  confesoion  that  a  tornado. 
eyclone,  or  hurricane  caused  the  injury! 
'Ihe  words  'tornado'  and  'hurricane'  are 
synonymous,  and  mean  a  violent  storm,  dis- 
tinguished iiv  the  vehemence  of  the  wind 
and  its  sudden  ehanges,  while  the  defini- 
tion of  a  cyclone  is:  'A  rotatory  storm  or 
whirlwind  of  extended  circuit.'  Webster's 
Unabridged  Dictionary.  It  is  evident,  there- 
fore, that  a  hurricane  is  a  very  high  wind- 
That  the  hurricane  itself,  coming  in  con- 
tact with  the  building,  did  not  alone  cause 
the  damage,  is  not  material,  but  if  it  caused 
another  body  to  come  in  contact  and  do 
the  damage,  the  hurricane  would  be  the  di- 
rect and  controlling  cause.  Tlie  special 
allegations  as  to  the  cause  of  the  injury 
are  inconsistent  with  the  allegations  that 
the  loss  was  not  occasioned  by  a  tornado, 
hurricane,  or  cyclone,  hence  they  control 
such  general  allegation." 

The  case  of  Afaryland  Casualty  Co.  v. 
Finch,  8  L.R.A.(N.S.)  308,  77  C.  C.  A.  568, 
147  Fed.  3S8,  writ  of  certiorari  denied  203 
U.  S.  592,  51  L.  ed.  331,  27  Sup.  Ct.  Rep. 
780,  is  not  directly  in  point,  but  it  was 
there  held  that  an  exception  in  a  policy 
insuring  against  loss  caused  by  the  acci- 
L.R.A.1015B. 


dental  discharge  from  an  automatic  fire  ex- 
tinguisher, of  damage  resulting  from  or 
caused  by  earthquakes  or  cyclones,  or  by 
blasting  or  e.tplosions,  included  loss  froni 
leakage  caused  by  a  windstorm  resembling 
more  technically  a  tornado  than  a  cyclone, 
and  causing  the  injury  by  its  high  velocity 
rather  than  its  circular  motion. 

In  Jordan  v.  Iowa  Mut.  Tornado  Ins.  Co. 
151  Iowa,  73,  130  N.  W.  177,  Ann.  Cas. 
1813A,  266,  where  the  policy  provided  that 
the  insurer  should  not  be  liable  for  damage 
to  live  stock  by  snow  or  hail,  or  by  the  blow- 
ing of  enow  or  halt,  it  was  held  that  the 
burden  was  on  the  insurer  to  show  that  the 
loss  occurred  from  causes  coming  within 
tbe  exception. 

In  Poggensee  v.  Mutual  Fire,  Lightning 
&  Tornado  Ins.  Co.  09  Iowa,  157,  68  Am. 
Rep.  215,  28  N.  W.  485,  where  the  policy 
insured  against  damage  by  tornado,  hur- 
ricane, or  irresistible  windstorm,  it  was 
held  in  an  action  to  recover  for  loss  caused 
by  a  storm  alleged  to  have  been  a  tornado, 
that  evidence  of  the  cfTect  of  tbe  storm  uptnt 
other  property  in  the  neighborhood  was  ad- 
missible for  the  purpose  of  determining 
whether  the  storm  causing  the  loss  was  in 
fact  a  tornado.  J,  T.  W. 
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were  insured  against  loas  by  one  of  them, 
•nd  not  from  loea  by  the  other. 

It  is  urged  for  appellees  that  the  proxi- 
mate pause  of  the  damage  must  neceBsarily 
have  bpen  the  windstorm,  because  the  water 
had  been  practically  at  the  BHnte  stage  for 
Mvpral  days  before  the  windstorm  and  had 
caused  no  damage;  but  thia  view  loses 
sight  of  the  admitted  fact  that  the  houses 
were  surrounded  by  water  which  waa  stand- 
ing in  thero  from  2  to  4  feet  deep,  which 
could  not  have  been  driven  against  them 
by  the  force  of  the  wind,  except  for  this 
unusual  stage  of  the  water,^that  is  to  saj 
if  there  had  been  no  such  rise  in  the  rive 
as  to  surround  these  buildings  with  watei 
the  wind  could  not  possibly  have  driven  th 
water  against  them,  so  aa  to  cause  th 
damage. 

But  in  this  case  it  is  not  a  question  of 
proximate  cause.  The  parties  must  be 
bound  by  the  terms  of  their  contract.  Cer- 
tainly the  injury  was  not  directly  caused 
by  the  windstorm,  for  if  the  water  had  not 
surrounded  the  houses  the  windstorm  could 
not  have  blown  it  against  them;  certain- 
ty the  flood,  which  at  the  time  surround- 
ed the  houses,  was  at  least  indirectly 
the  cause  of  the  damage,  for  if  it  had  not 
been  there  it  could  not  have  been  blown 
against  the  buildings.  We  are  constrained 
to  hold  that  the  loss  suffered  was  not  em- 
braced in  or  contemplated  by  the  contract 
of  insurance.  It  is  apparent,  from  the  situ- 
ation of  these  buildings  along  the  Ohio  river 
in  a  territory  subject  to  overflow,  that  the 
parties  had  in  mind  and  contracted  ' 
reference  to  the  very  situation  which  ai 
viz.,  the  loss  by  water  being  driven  by  the 
wind  during  a  Hood  against  the  houses. 

We  are  of  opinion  that  the  lower  court 
should  have  directed  a  verdict  for  the  ap- 
pellants as  they  asked,  and  the  judgments 
are  each  therefore  reversed  for  a  new  trial, 
and  for  further  proceedings  consistent 
herewith. 
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HELEN  CliTSINGER,  PlIT.  in  Err., 

CITY  OF  ATLANTA  et  aL 

(_  Ga.  — ,  83  S,  E.  263.) 

Iilcenee  —  to  condnct  hotel  —  riglit  to 

1,  The  business  of  keeping  a  hotel,  lodg- 
ing house,  or  rooming  house  is  one  so  far 
sf^ting  the  public  health,  morals,  or  wel- 
fare that  it  is  competeot  for  the  legislature, 
in  the  exercise  of  the  police  power,  to  au- 


thorize municipal  authorities  to  require  per- 
sons conducting  such  a  business  to  obtain  a. 
license. 

Same  —  delegation  of  power  —  ftrbl- 
trary  discretion. 

2.  The  conferring  by  the  legislature,  in 
general  terms,  of  the  power  to  grant  of 
refuse  licnnsps  of  the  character  mentioned 
in  the  preceding  headnote,  in  the  discretion 
of  the  municipal  council,  without  preacrib- 
ing  the  bounds  of  such  discretion,  will  not, 
ipso  facto,  render  the  grant  of  power  void, 
as  being  an  effort  to  confer  arbitrary  power. 
but  will  be  treated  as  authorizing  the  mu- 
nicipal authorities  to  exercise  a  reasonable 
discretion  in  the  grant  or  refusal  of  such 
licenses, 

Snmo  —  resort  to  coiirls. 

3.  After  the  13th  section  of  the  act  ap- 
proved August  19,  1912  (Acts  1912,  pp.  5fl2, 
573 ) ,  had  provided  that  the  keepers  of 
hotels,  lodging  houses,  and  rooming  houses 
in  Atlanta  should  apply  to  the  mayor  and 
general  council  for  a  license,  which  might  be 
granted  or  refused  in  the  discretion  of  that 
body,  if,  by  the  further  provision  that 
"their  action  in  the  premises  shall  be  final," 
it  were  intended  to  confer  arbitrary  power 
upon  the  mayor  and  general  council,  by 
declaring  that  even  for  an  arbitrary  or 
capricious  use  of  such  power  there  could 
be  no  resort  to  the  courts  for  relief,  it  would 
be  violative  of  the  14th  Amendment  to  the 
Constitution  of  the  United  States,  and  also 
of  the  clause  of  the  state  Constitution  which 
declares  that  no  person  shall  be  deprived  of 
life,  liberty,  or  property  except  by  due 
process  of  law.  If  it  be  construed  to  mean 
that  tlie  municipal   officers  can  use  a   rea- 

Hole.  —  Potner  to  require  license  (o 
keep  Inn,  hotel,  boarding  or  lodging 
house,  or  restaurant. 

Generally,  as  to  power  of  municipal  cor- 
poration to  make  right  to  transact  cer- 
tain business  depend  upon  consent  of  muni- 
cipal authorities,  see  note  to  Montgomery 
V.   West,   0   r..R.A.(N.S.)    659. 

As  to  constitutionality  of  statutory  regu- 
lations as  to  safety  and  sanitarv  condi- 
tions of  tenement,  lodging,  and  boarding 
houses,  see  note  to  Bonnett  v.  Vallier,  17 
L.R.A.(N.S.)   486. 

Aa  to  validity  of  contract  of  unlicensed 
innkeeper,  see  note  to  Levison  v.  Boas,  12 
L.R.A.(N.S.)  617.  And  see,  generally,  aa  to 
effect  of  failure  to  procure  license  when 
required,  notes  cited  in  Index  to  L.R.A. 
notes,  "License." 

For  a  note  on  proprietor  of  hotel  con- 
ducted on  European  plan  aa  keeper  of  res- 
taurant within  ordinance,  see  New  Gait 
House  Co.  V.  Louisville,    17   L.R.A.(N.S.) 

506. 

The  present  note  does  not  cover  the  ques- 
tion of  the  power  to  require  licenses  for  the 
sale  of  liquor  in  inns,  hotela,  etc. 

Power  to  impose,  generally. 
It  has  been  held  that  the  regulati< 
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sonable  administrative  discretion  in  regard 
to  the  granting  or  refusing  of  the  lit^eneea 
mentioned  (wliich  are  licenaea  under  the 
police  power),  end  that  their  action  shall 
be  final  in  the  gensc  that  no  appeal  ties  to 
any_  other  hodj-  or  court  (or  the  (jurpoae  of 
reviewing  their  action,  the  provision  will 
not  be  violative  of  the  clauees  of  the  state 
and  Federal  Constitutions  mentioned. 

Is)  Applving  the  rule  that  where  an  act 
of  the  legislature  is  susceptible  of  two  con- 
structions, under  one  of  which  it  would  be 
unoonstitutiona)  and  under  the  other  con- 
stitutional, the  latter  is  to  be  preferred,  the 
construction  last  hj-pothetically  stated  in 
the  preceding  licadnote  will  be  placed  upon 
the  clause  of  the  act  under  consideration. 
Injunction   —  ugalnst    penal    action  — 

protection  of  property. 

4.  While   as   a   general    rule   a   court   of 

cheap  lodging  houses  through  -the  medium 
of  a  license  fee  is  a  valid  e^Lcrcise  of  the 
police  power  by  the  legislature.  Com.  v. 
Muir,  38  W.  N.  C.  328. 

And  in  Bostick  v.  SUte,  47  Ark.  120,  14 
S.  W.  476,  a  statute  authorizing  county 
courts  to  grant  tavern  licenses  in  their  sev- 
eral counties  if  they  are  satisfled  that  such 
licenses  should  be  granted,  and  providing 
for  license  fees  ranging  from  $10  to  $100, 
and  requiring  all  persons  keeping  public 
taverns  to  obtain  licenses,  and  making  a 
failure  so  to  do  a  misdemeanor,  was  held 
to  be  a  valid  exercise  of  the  police  power 
of  the  state,  and  not  a  tax  within  the 
meaning  of  a  constitutional  provision  giv- 
ing the  general  assembly  power  to  tax  all 
privileges,  pursuits,  and  occupations  which 
are  of  no  real  use  to  society,  and  providing 
that  all  others  shall  be  excmpt- 

And  under  the  power  conferred  by  the 
Constitution  a  city  has  been  held  author- 
ized to  impose  a  license  fee  upon  hotels. 

Thus,  in  St.  Ixmis  v.  Bircher,  78  Mo. 
431,  under  the  provisions  of  the  Constitu- 
tion separating  the  city  from  the  county 
of  Kt,  Louis,  and  requiring  the  city  to  as- 
sume certain  obligations  and  giving  it  the 
right  to  adopt  a  charter  form  of  govern- 
ment, the  city  was  held  empowered  to  im- 
pose a  license  tax  upon  hotels. 

And  it  was  held  in  that  case  that  S  1, 
art.  10,  of  the  Constitution,  providing  that 
the  taxing  power  might  be  exercised  by 
municipal  corporations  under  authority 
granted  by  the  general  assembly,  applied 
only  to  municipalities  deriving  their  au- 
thority from  the  legislature,  and  did  not 
apply  to  the  city  of  St.  Louis,  which  de- 
rived its  charter  authority  by  virtue  of  the 
Constitution,    ibid. 

It  is  generally  held  that  the  authority  of 
municipalities  to  impose  license  fees  upon 
hotels  must  be  expressly  granted  by  the 
icgialature,  and  will  not  be  presumed. 

Thus,  it  has  been  held  that  the  authority 
of  a  city  to  enact  an  ordinance  requiring 
the  payment  of  license  fees  by  hotels  must 
plainly  appear  in  the  statute  claimed  to 
confer  such  power,  and  that  it  will  not  be 
inferred  from  terms  of  doubtful  import. 
L.R.A.191SB. 


equity  (or  one  exercising  equitable  juris- 
diction) will  not  enjoin  b  proceeding  be- 
fore a  recorder  of  a  city,  instituted  for  the 
purpose   of    punishing   the    violation    of    a 

Eenal  ordinance,  yet  in  certain  cases  B  court 
aving  equitable  jurisdiction  may  intervene 
to  protect  property  or  property  rights  from 
irreparable  damage  by  wrongful  conduct  of 
municipal  officers,  although  repeated  prose- 
cutions in  the  recorder's  court,  or  threats 
thereof,  may  be  used  as  a  means  of  con- 
summating the  wrong. 
Pleading  —  flemurrer  —  sulBclencr. 

5,  The  allegations  of  the  petition  in  this 
case  were  sulltcient  to  withstand  a  general 
demurrer,  which  admits  the  facts  alleged: 
and  it  was  error  to  sustain  the  demurrer 
and  dismiss  the  petition. 

(October  3,  1B14.) 

Ft.  Smith  V,  Gunt«r,  106  Ark.  371,  154  S. 
W.  ISl. 

And  in  Chicago  v.  M.  i  M.  Hotel  Co. 
248  111.  264,  93  S.  F..  753.  it  was  held  that 
while  the  business  of  innkeeper  bos  an 
aspect  of  public  interest  which  might  war- 
rant the  legislature  in  passing  an  act  tor 
the  regulation  of  such  business,  jet  where 
that  power  has  not  been  exercised  by  the 
legislature  directly,  and  has  not  been  ex- 
pressly delegated  to  a  municipality,  an  or- 
dinance imposing  a  license  on  hotels  passed 
bv  the  latter  is  void. 
'And  in  Atlantic  City  v.  Hemslev,  78  N. 
J.  L.  354,  70  Atl.  322,  it  was  held  that 
where  premises  are  licensed  as  b  hotel  by 
a  city  under  the  power  conferred  by  its 
charter,  and  it  is  essential  to  such  grant 
and  to  the  maintenance  of  the  hotel  that 
it  should  have  spare  rooms  for  the  accom- 
modation of  its  guests,  and  the  city  charter 
does  not  specifically  empower  it  to  pass  an 
ordinance  imposing  a  sleeping  room  tax 
upon  hotels,  it  liss  no  power  to  impose  such 

The  authority  to  regulate  and  license 
rooming  houses  and  hotels  was  expressly 
conferred  upon  the  board  of  commissioners 
of  Salt  Lake  City  by  §§  206x4,  206x38, 
chap.  120.  Laws  1911,  the  terras  of  which 
do  not  appear  in  the  report  of  the  case. 
Larsen  v.  Salt  T-ake  Citv,  —  Utah,  — ,  141 
Pac.  98. 

It  has  been  held  that  an  act  giving  mu- 
nicipal corporations  power  to  regulate  ho- 
tels includes  the  power  to  license  as  a 
means  of  regulating,  and  that  an  ordinance 
passed  by  a  municipality  requiring  hotel 
keepers  to  obtain  licenses  is  therefore  valid. 
RuBseltville  v.  White,  41  Ark.  485;  Helena 
V.  Miller,  88  Ark,  203,  114  S.  W.  237. 

And  in  Ft.  Smith  v,  Gunter,  supra,  it 
was  held  that  under  an  act  authorizing 
cities  "to  regulate  hotels  and  other  bouses 
for  public  entertainment,"  a  city  might  im- 
pose a  license  on  restaurants. 

And  a  town  incorporated  under  Pol.  Code 
1896.  Sg  6S5-710,  authorizing  towns  iocor- 

fioratcd  thereunder  to  Hx,  assess,  and  cm)I- 
ect  taxes  on  occupations,  professions,  busi- 
nesses,   and    alt    taxable    property    located 


CUTSIXGER  V.  ATLANTA. 


ItWD 


17  RROR  to  the  Superior  Court  for  Pulton 
MJ   Count;   to   review    a   judgment   in   de- 

fendantB'  favor  In  «n  action  brought  to  en- 
join thera  from  interfering  with  the  opera- 
tion of  plaintifT's  businew,  or  proceeding 
with  quasi  criminal  prosecutions  against 
Iier.    Reversed. 

Statement  bj  Lnmpkln,  J.: 

Helen  Cutaingcr,  who  alleged  that  she 
was  a  citizen  of  the  United  States,  and  of 
Fulton  count  J,  Georgia,  filed  her  petition 
against  the  city  of  Atlanta,  the  chief  of 
police  of  that  city,  the  recorder,  and  the 
major,  aldermen,  and  members  of  council, 
alleging  in  substance  SB  follows: 

On  and  prior  to  October  7,  1912,  the  city 
ot  Atlanta  had  permitted  a  rooming  house 

therein,  liaa  power  to  adopt  and  enforce  an 
ordinance  providing  for  a  license  tax  upon 
persons  operating  restaurants  in  the  town. 
Lewis  V.  Harris,  12  Ga.  App.  306,  77  8.  E. 
lOB. 

So,  in  St.  Johnsbury  v.  Thompson,  59  Vt. 
300,  59  Am.  Sep.  731,  9  Atl.  571,  a  charter 
of  a  village  providing  that  the  "corporation 
may  by  by-laws  regulate  .     .     the  con- 

struction, location,  and  use  of  victualing 
shops,"  was  held  to  supersede  a  general  law 
emponering  the  selectmen  of  towns  to  li- 
cense Buch  places,  and  it  was  held  that 
under  such  charter  the  village  might  impose 
a    license    fee    upon    keepers   of    victualing 

And  in  ex  parte  Lemon,  143  Cal.  558,  65 
L.R.A.  Bia,  77  Pac.  455,  a  municipal  cor- 
poration was  held  to  have  power  to  pass  an 
act  requiring  hotel  and  restaurant  Keepers 
to  pay  a  license  fee  even  though  it  amounted 
to  a  ts^x  for  revenue,  such  power  l>eing  con- 
ferred upon  it  by  virtue  of  its  special  act 
of  incorporation,  and  continuing  notwitli- 
etanding  §  3.100  of  the  Code  of  1901. 

And  in  the  following  cases  effect  was 
given  to  legislative  acts  imposing  license 
fees  on  intikeepors  and  taverns,  the  validity 
of  the  acts  not  being  in  queation;  Lord  v. 
Jones,  24  -Me.  433,  41  Am.  Dec.  391;  State 
V.  Fletcher,  6  \.  H.  257;  SUte  v.  Kane, 
15  B.  I.  393,  6  Atl.  783;  State  v.  Stone, 
8  Vt.  295. 

And  in  Albert  v.  Brewer,  9  La.  Ann.  84, 
a  statute  imposing  an  annual  tax  on  keep- 
ers of  coffeehouses  was  held  legal;  the 
ground  upon  which  its  l^ality  was  at- 
tacked, however,  is  not  stated. 

The  city  council  of  Atlantic  City,  by  the 
charter  of  the  city,  was  given  power  to 
license  and  assess  innkeepers  and  tavern 
keepers,  and  such  power  was  reserved  to  it 
by  §  116  of  the  act  of  1902,  regulating  and 
providing  for  the  government  of  cities,  and 
this  power  was  held  not  inconsistent  with 
a  provision  of  such  act  vesting  city  councils 
with  power  to  license  or  prohibit  the  sale 
of  liquors  and  regulate  the  terms  and  con- 
ditions upon  which  licenses  should  he 
granted,  or  with  another  provision  direct- 
ing that  in  granting  licenses  the  form  of 
L.R.A.19:5B. 


or  lodging  house  to  be  conducted  at  No. 
115i  Decatur  street.  Being  phyeically  un- 
able at  that  time  to  conduct  it  herself,  she 
employed  one  Harding  to  conduct  it  for  her. 
On  the  date  mentioned  Harding  applied  for 
and  obtained  a  license  to  operate  the  busi- 
ness and  conduct  it  for  the  plaintiff  until 
she  nas  able  to  take  charge  of  it  for  herself. 
Early  in  January,  1913,  having  resumed  the 
conduct  of  her  own  business,  the  plaintill 
applied  to  the  city  clerk  for  a  license,  ten- 
dering him  $6.2j,  the  amount  due  for  one 
quarter,  in  aecordanee  with  the  tax  ordi- 
nance of  the  city.  The  clerk  declined  to 
receive  the  tender  or  issue  the  license,  stat- 
ing that  she  would  be  compelled  to  flle  a 
written  application  therefor.  M'hile  not 
conceding  the  right  of  the  mayor  and  gen- 
application  and  mode  of  procedure  pre-  > 
scribed  for  the  granting  of  such  licenses  by 
the  general  laws  of  the  state  should  be 
observed,  since  it  was  held  that  these  sec- 
tions were  intended  to  make  more  effective 
the  power  granted  by  the  city's  charter. 
Conover  v.  Atlantic  Citv,  73  N.  J.  L.  598, 
64  Atl.  146. 

In  San  Francisco  v.  Larsen,  165  Cal.  170, 
131  Pac.  360,  it  was  held  that  one  who 
keeps  a  restaurant  is  not  engaged  in  the 
business  of  selling  goods  within  the  pro- 
hibition of  an  act  giving  cities  power  to 
impoxe  license  taxes,  but  providing  that  "no 
license  taxes  shall  be  imposed  Upon  any 
person  who  at  any  fixed  place  of  business 
.  .  .  sells  or  manufactures  goods,  wares. 
or  merchandise,  except  such  as  require  per- 
mits from  the  board  of  police  commission- 
ers," since  a  restaurant  ia  primarily  an  eat- 
ing house,  and  is  not,  according  to  ordinary 
epeecb,  a  place  where  the  business  of  manu- 
facturing or  selling  goods  is  carried  on,  and 
a  license  tax  on  restaurants  accordingly 
was  held  valid. 

But  in  Chicago  v.  m.  &.  M.  Hotel  Co.  248 
111.  2Q4,  93  N.  E.  753,  where  an  act  pro- 
viding for  the  incorporation  of  cities  spe- 
cifically enumerated  the  various  subjects  in 
reference  to  which  the  police  control  was 
given,  but  did  not  mention  hotels,  a  clause 
giving  municipalities  power  "to  regulate 
the  police  of  the  city  or  village,  and  pass 
and  enforce  all  necessary  police  ordinances," 
WHS  held  not  to  authorize  a  city  to  impose 
a  license  fee  on  hotels,  since  such  clause 
was  not  a  general  delegation  of  all  the 
police  power  of  the  state,  but  merely  of  the 
power  neecasary  to  be  exercised  with  refer- 
ence to  the  subjects  enumerated. 

In  Ijindon  v.  Gilbert,  —  N.  J.  L.  — .  91 
Atl.  103S,  an  act  authorizing  a  commission 
form  of  government  provided  that  all  ordi- 
nances passed  before  the  adoption  of  such 
form  of  government,  not  inconsistent  with 
the  rights  and  powers  granted  by  the  act, 
should  remain  in  force  and  elTect  until  al- 
tered or  repealed  by  the  commission-,  and 
where  the  commissioners  repealed  an  ordi- 
nance providing  for  excise  commissioners, 
but  did  not  repeal  any  ordinances  adopted 
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incil  to  guiBS  upon  such  applications 
as  to  a  business  of  this  chaTBcter,  which 
was  a  useful  and  lawful  buHinesB,  or  to 
denj  her  a  lict^nse,  j>ct,  in  order  to  be  in 
harmonj'  with  the  defendants,  if  possible, 
she  filed  an  application  for  a  license  to 
oporete  a  lodging  house  for  men  only  at  the 
place  named.  Pending  this  application  she 
was  advised  by  the  chief  of  police,  through 
her  counsel,  that  ''no  case  would  be  made 
against  her"  for  conducting  the  buatness 
until  after  the  application  had  been  passed 
on,  and  then  only  if  it  should  be  refused. 
She  accordingly  proceeded  with  the  conduct 
of  her  businesa  until  a  few  days  before  the 
filing  of  the  petition,  when  sho  was  notified 
by  a  police  ofRcer  who  stated  that  he  was 
acting  under  the  direction  of  the  chief  of 

by  the  latter  commissioners,  it  was  held 
that  an  ordinance  of  the  excise  eommiesion- 
ers  providing  for  the  licensing  of  inns  and 
taverns,  and  forbidding  the  granting  of  li- 
censes within  certain  distances  of  churches 
and  schools,  remained  in  force,  and  that  a 
resolution  passed  by  the  commiHsionera  of 
the  city  grantin);  an  inn  and  tavern  license 
inconsistent  with  such  act  was  invalid. 

In  Sights  V.  YarnallB,  12  Graft-  202,  it 
was  held  that  a  city  authorized  by  its  char- 
ter to  impose  a  tan  upon  ordinarips  at 
hotels,  in  addition  to  any  state  tax  that 
might  be  levied  upon  the  Hame,  was  fully 
authorized  to  make  the  payment  of  such 
tax  a  condition  precedent  to  the  applicant's 
right   to   demand   that  a   license   ahould   be 

In  Helena  v.  Miller,  SB  Ark.  263.  114  S, 
W.  237,  it  was  held  that  in  fixing  a  hotel 
license  a  fee  might  be  charged  to  defray  tlie 
reasonable  expense  of  issuing  the  license 
and  of  enforcing  such  police  inspection  or 
superintendence  as  might  be  lawfully  exer- 
cised over  the  business. 

And  it  was  held  that  an  ordinance  re- 
quiring hotel  keepers  to  obtain  licenses  was 
not  invalid  because  it  contained  no  provi- 
sion for  the  inappetion  and  superintendence 
of  the  business  to  be  licensed.     Ibid. 


^'eating  power  in  board  o 

In  White  v.  Sfears,  44  Or.  215.  74  Pac. 
931,  a  legislative  act  conferring  power  to 
license  sailors'  boarding  houses  was  held 
not  void  for  the  reason  that  it  veeted  in 
the  board  arbitrary  power  to  grant  or  deny 
applications,  in  violation  of  a  clause  of  the 
Constitution  providing  that  "no  law  shall 
be  passed  granting  to  any  citizen  or  class 
of  citizens  privileges  or  immunities  which 
upon  the  same  terms  shall  not  equally  be- 
long to  all  citizens,"  although  the  act  in 
question  authorized  the  board  to  reject  any 
application  it  deemed  advisable,  where  by 
other  parts  of  the  act  the  board  was  re- 
quired to  issue  licenses  upon  the  production 
of  satisfactory  evidence  of  the  applicant's 
respectability,  competency,  etc. 

In  Bancroft  v.  Dumas,  21  Vt.  4S6,  a  stat- 
L.R..*.181.'iR. 


police,  that  her  application  had  been  re- 
fused and  she  would  be  compelled  to  clOM, 
and  would  not  be  allowed  longer  to  operate 
her  lodging  house;  that  if  she  attempted  to 
do  so,  she  would  be  charged  with  the  com- 
mission of  a  violation  of  the  municipal  or- 
dinance of  the  city  against  doing  business 
without  a  license;  that  her  employees  would 
be  arrested,  and  that  she  would  be  carried 
before  the  recorder  and  tried  and  puniahed 
by  fine  or  imprisonment;  and  that  other 
cases  would  be  instituted  against  her  from 
day  to  day  until  she  closed  her  lodging 
house.  During  all  the  time  in  which  she 
has  been  engaged  in  the  business,  she  has 
been  conducting  an  orderly  place,  catering 
to  white  male  trade  only,  and  complying 
with   the   laws   of  the  state   and   the  ordi- 

ute  providing  for  the  election  of  commis- 
sioners in  the  several  counties  who  should 
be  authorized  to  grant  licenses  to  such  per- 
sons as  they  thought  proper  to  keep  inns 
or  taverns  and  retail  spirituous  liquors  was 
held  not  unconstitutional  on  the  ground 
that  it  had  not  a  uniform  operation 
throughout  the  state,  because  the  commis- 
sioners of  some  counties  were  liberal  in 
granting  licenses  while  those  of  others  were 

ElTect  of  imposition  of  other  tax. 

The  fact  that  a  revenue  tax  is  imposed 
upon  hotel  property  by  a  citv  docs  not 
render  a  license  tax  on  the  hotel  invalid  on 
the  ground  of  double  taxation.  St.  Louie 
V.  Birchcr,  7  Mo.  App.  199,  aflirmcd  in  76 
Mo.  431. 

And  a  license  tax  for  the  privilege  of 
keeping  a  hotel,  of  $40  and  1  per  cent  of 
the  actual  rental  or  estimated  value  of  the 
same,  is  not  invalid  on  the  ground  that  the 
tax  imposed  on  the  rental  value  is  double 
taxation.     Fulgum  v.  Nashville,  8  Lea,  835. 

Neither  does  the  imposition  of  a  tax  on 
the  franchise  of  hotel  and  other  corpora- 
tions, provided  for  by  S  37,  chap.  168. 
Laws  of  1S97,  prevent  the  imposition  of  a 
license  tax  on  corporations  for  the  privi- 
lege of  conducting  the  business  contemplated 
by  their  charters.  Cobb  v.  Durham  Countv, 
122  N,  C.  307,  30  S.  E.  338. 

Reasonableness  and  classification. 
It  has  been  held  that  an  ordinance  classi- 
fying restaurants  for  the  purpose  of  a  li- 
cense tax,  into  those  where  meals  are  cooked 
and  served  by  the  proprietor  or  a  member 
of  his  family,  and  those  where  they  are  not. 
and  imposing  a  lower  tax  upon  the  former, 
is  not  void  as  an  unjust  discrimination. 
Ex  parte  Lemon,  143  Cal.  658.  65  L.R.A. 
9.16,  77  Pae.  455. 

So,  the  exemption  of  hotels  of  less  than 
ten  rooms  from  the  payment  of  a  license 
tax  is  a  reasonable  and  valid  classification. 
Fulgum  T.  Nashville,  supra. 

And  there  is  nothing  unreasonable  or  op- 
pressive  in   graduating   the   amount   to   be 
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nkncea  of  the  cit;,  and  seeking  to  ^arn  an 
honest   living   by   the   proper   pursuit   o(   a 
legititnatf  line   ot  huaineae.     She  has  been 
persecuted,  liaraaaod,  humiliated,  unci  dam- 
aged by  the  chief  of  police,  b;  continually 
''flooding"  her  plajxt  of  hueinesa  with  poli 
officers  and  plain-clothea  detectives  without 
anj  search   warrant  or  other  legal  auth 
ity.     By   reason   of   these   continued   raida, 
the  biuineas  and  patronage  of  her   lodging 
house  has  been  conaiderablj  and  materially 
diminished,  and  her  revenue  has  been  much 
reduced.     She  caters  to  a  cIuhs  of  "country 
white   male  trade,"  and  the  poorer  claa 
«f  white  men,  many  of  whom  pay  only 
cents   for  a   bed   and   cot.      Such   men   i 
easily    intimidated   and   alarmed   at   police 
raids  and  illegal  searches,  and  they  cither 

paid  for  a  hotel  license  by  the  number  of 
rooma  which  may  be  devoted  to  the  accom- 
modation ot  the  public,  and  it  is  not  neces- 
sary to  prove  the  number  of  rooms  actually 
occupied  to  justify  such  license  tax.  St. 
Louis  V.  Bircher,  supra. 

And  in  Com.  v.  iluir.  38  W.  N.  C.  328,  ! 
a  legislative  act  regulating  public  lodginf;  , 
houses  not  licensed  as  a  hotel,  inn,  or  tav- 
ern, in  which  ten  or  more  persons  are  lodged 
for  a  price  for  a  single  night  of  25  cents 
or  less  tor  each  person,  was  held  not  to 
violate  the  constitutional  provision  that 
t^m  shall  be  uniform  on  the  same  class  of 
subjects. 

And  there  is  no  violation  of  the  Constitu- 
tion on  the  ground  of  discrimination  where 
an  act  imposes  a  license  "on  all  hotels, 
boarding  or  luiiging  houses,  restaurants,  or 
eating  liouses  of  any  kind     .     .     .     whose 

§rosB  receipts  are  over  ¥1,000,  and  less  than 
2,000,  the  sum  of  910  and  one  half  of  I 
per  centum  on  all  groas  receipts  over  and 
above  $2,000,"  since  the  legislature  haa  a 
right  to  exempt  hotels  whose  receipts  are 
leas  than  $1,000.     Cobb  v,  Durham  County, 

In  Ft.  Smith  v,  Gunter,  106  Ark,  371, 
154  8.  W.  181,  it  was  held  that  the  power 
to  license  and  regulate  hotels,  etc.,  granted 
to  municipalities,  was  conferred  solely  for 
police  purposes,  and  gives  them  no  right  to 
use  it  as  a  means  ot  revenue,  but  it  was 
held  that  a  charge  of  V26  per  annum,  $16 
tor  aiic  months,  and  $3  per  month  for  hotels 
and  other  houses  ot  public  entertainment 
was  a  reasonable  regulatory  fee,  and  did  not 
amount  to  a  Ux. 

And  in  Helena  v.  Miller,  86  Ark.  2G3,  114 
S.  W.  237,  it  was  held  that  the  tees  fixed 
for  hotel  licensee  by  an  ordinance  providing 
for  a  tee  of  ¥25  for  hotel  keepers,  915  for 
boarding  house  keepers,  and  $20  for  livery 
stable  keepers,  were  not  unreasonable,  there 
being  nothing  to  ahow  the  amount  the  col- 
lection of  Buch  licenses  would  raise,  nor  the 
expense  of  issuing  the  license  or  the  ex- 
pense of  inspection  and  superintendence. 

It  has  been  held  that  a  by-law  authorizing 
truateea  of  a  village  to  license  for  one  year 
or  leaa  any  person  to  keep  a  victualing 
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leave  or  do  not  return  to  her  place  of  busi- 
neaa;  and  she  is  also  humiliated,  disgraced, 

and  mortified  by  such  continued  illegal  and 
unwarranted  action  on  the  part  of  the 
police  olUcers  under  the  direction  of  the 
chief.  .She  has  had  as  many  as  ten  police- 
men in  her  house  at  one  time.  A  squad  of 
"plain-clothes  men"  will  suddenly  enter  her 
house,  the  officer  in  command  will  take 
charge  of  the  front  door,  the  only  place  ot 
exit,  and  wiii  send  his  force  from  room  to- 
room  searching  her  house.  The  police 
squads  have  taken  posaeasion  of  her  lodging 
houae  (Cg'ster,  and  have  gone  from  room  tO' 
room,  and  aaked  the  occupant  of  each  bed 
or  room  his  name,  waking  them,  if  neces- 
sary, and  seeing  if  they  were  in  the  proper 
room,  and   if  their   names  corresponded   to 

abop  within  the  limits  of  the  vilUge,  under 
Bucli  ri^ulations  as  they  may  prescribe,  and 
providing  for  a  penalty  of  $10  for  a  viola- 
tion ot  the  by-law,  was  reasonable,  and  not 
in  rcatraint  of  trade  or  conti'ary  to  common 
right.  St.  Johnsbury  v.  Thompson,  59  ^"t. 
300,  60  Am.  Rep.  731,  9  Atl.  571. 

In  Sights  v.  Yamalls,  12  Gratt.  292,  an 
ordinance  tor  a  license  tax  on  the  keepers 
of  ordinaries  at  hotels  provided  for  a  tax 
according  to  the  rental  value,  and  for  the 
hijjhcsl  class  it  provided  that  if  the  annual 
rental  value  exceeded  $1,000,  there  should 
be  a  tH\  of  $380  on  the  lirst  $1,000  and  2.> 


I  the 


The 


I  this 


1  that  from  the  record  i: 
indertake  to  say  that  this  license  tax  was 
jijust,  unequal,  or  exorbitant,  or  that  the 
xercise  ot  the  discretion  veated  in  the  city 
ouncil  as  to  the  amount  ot  the  ta\  was 
indue,  improper,  or  oppressive. 


The  provision  of  the  Constitution  forbid- 
ding the  legislature  to  pass  special  or  local 
laws  for  the  punishment  of  crimes  and  mis- 
demeanors is  not  violated  by  an  act  pro- 
viding that  no  person  shall  be  permitted  to 
keep,  conduct,  or  carry  on  at  points  situated 
on  the  Willamette  and  Columbia  rivera 
within  the  atate  of  Oregon  a  sailors'  board- 
ing house  or  hotel  where  sailors  arc  board- 
ed, lodged,  or  harbored,  without  first  having 
obtained  a  license,  and  that  any  persons 
conducting  such  places  without  first  obtain- 
ing licenses  shall  be  guilty  of  misdemeanors, 
since  such  act  should  be  liberally  construed, 
and,  giving  it  such  interpretation,  it  means 
that  no  person  witliout  first  having  ob- 
tained a  license  shall,  in  the  state  of  Ore- 
gon, keep  a  sailors'  boarding  houae  or  hotel, 
or  board,  lodge,  or  harbor  seamen  to  be 
furnished  to  or  for  ships  while  in  the  Co- 
lumbia or  Willamette  rivers,  and  so  con- 
strued it  applies  to  the  entire  class  ot  per- 
sons within  the  state  who  are  or  may  be 
engaged  in  the  business  sought  to  be  regu- 
lated. White  v.  Mears,  44  Or.  215,  74  Pac.  . 
931.  J.  T.  \V.    ^ 
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the  naui-d  on  the  register.  To  the  beet  of 
her  knowledge  and  belief,  at  none  of  these 
timee  has  there  been  sjiy  warrant  of  any 
kind  or  character  for  sueli  action.  Slie  haa 
liroteatcd  against  these  raids,  but  has  been 
advised  that  she  had  better  submit  without 
comment  and  allow  such  persecution,  as  it 
Hould  be  necessary  for  her  to  have  the  pcr- 
iniasion  of  the  chief  of  police  in  order  to 
procure  bcr  license,  and  that  he  would  op- 
pose ber  obtaining  the  license  if  she  did  not 
submit.  She  filed  her  application  for  the 
license  on  January  3,  IB  13,  but  the  council 
did  not  refuse  it  until  ^larcU  6th  fc^Jlowing. 
During  that  period  her  place  of  buainess 
faaB  been  under  constant  police  surveillance 
and.  subject  to  frequent  raids,  and  at  no 
time  has  tlierc  been  a  single  complaint  of 
any  violation  of  any  citj^  state,  or  Federal 
law  by  her  or  any  occupant  or  patron  of 
her  lodging  house.  Although  she  has  con- 
ducted her  business  at  the  place  mentioned 
for  months,  and  in  absolute  compliance  with 
the  law  and  all  police  regulations,  and  has 
submitted  to  the  police  raids  mentioned, 
nevertheless  she  is  advised  by  a  representa- 
tive of  the  police  that  sbe  must  close  her 
place  oi  business  and  yield  her  right  to 
make  an  honest  living,  "unless  she  meekly 
Bubmita  to  the  will  of  the  chief  of  police, 
J.  L.  Beavers,  who,  petitioner  believes,  is 
responsible  for  the  denial  of  her  application 
for  license  by  the  mayor  and  general  coun- 
cil of  the  city  of  Atlanta."  Her  lodging 
house  is  located  near  the  police  headquar- 
ters and  witliin  two  blocks  of  the  call  offi- 
cer of  the  police  department.  On  March  23, 
1913.  the  chief  of  police  went  in  person  to 
her  place  of  business,  took  charge  of  her 
register,  instructed  an  officer  who  accompa- 
nied him  to  take  the  names  of  men  who 
had  registered  therein,  ordered  her  to  allow 
no  one  else  to  register,  and  to  close  up  her 
house,  and  served  her  with  a  copy  of 
charges  to  appear  at  the  recorder's  court 
for  violating  tbe  rooming  house  ordinance. 
A  ease  was  docketed  against  her,  which  is 
now  pending.  ''Your  petitioner  is  advised 
and  believes  that  said  Chief  Beavers,  al- 
though he  knew  that  he  had  used  every 
endeavor  possible  to  find  your  petitioner 
violating  some  law  or  ordinance,  had  failed. 
yet  wrote  the  police  committee  of  the  gen- 
eral council,  to  whom  this  application  was 
referred,  and  recommended  to  them  that  tlie 
application  of  the  petitioner  be  denied." 
The  action  of  the  chief  of  police  in  making 
this  case,  and  in  threatening  to  make  other 
cases  from  day  to  day,  is  based  upon  an 
amendment  to  the  charter  to  the  city  of 
Atlanta,  enacted  by  the  legislature  in  1S12 
lActs  1B12,  p.  573,  g  13),  which  reads  «» 
follows:  "That  the  mayor  and  gcnoral 
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council  be  and  they  are  hereby  authorized 
to  regulate  hotels,  lodging  bouses,  dance 
halls,  rooming  houses,  and  similar  places, 
and  tliey  are  further  authorized  and  em- 
powered, by  ordinance,  to  require  all  person 
or  persons  owning  or  operating  such  hotels, 
houses,  or  halls  to  apply  for  a  license  for 
the  operation  of  same,  and  such  license  may 
be  granted  or  refused  in  the  discretion  of 
the  mayor  and  general  council,  and  their 
action  in  tbe  premises  s)iall  be  final.  For 
a  violation  of  such  ordinance  or  the  opera- 
tion without  a  license  granted,  as  herein 
provided,  any  person  or  persons  adjudged 
guilty  thereof  tn  the  recorder's  court  shall 
bo  subject  to  a  sentence  to  pay  a  line  of 
not  exceeding  $500,  or  to  work  on  the  public 
works  of  the  city  for  not  exceeding  thirty 
days,  either  or  both,  in  the  discretion  of 
the  recorder." 

Under  this  the  mayor  and  general  council 
adopted  an  ordinance,  tlie  Ist  section  of 
which  reads  as  follows:  "Be  it  ordained 
by  the  mayor  and  general  council,  that  any 
person,  firm,  or  corporation  desiring  to  open 
or  operate  a  hotel,  lodging  house,  dance 
hall,  rooming  house,  or  similar  place,  shall, 
before  opening  or  operBtinR  such  house  or 
place,  file  a  petition  for  a  license  addresaed 
to  the  mayor  and  general  council.  If  said 
license  is  granted,  then  the  city  clerk  is 
authorized  to  issue  and  receipt  for  a  busi- 
ness license  for  such  bouse;  but  if  such 
license  is  refused,  tlien  such  business  license 
shall  not  be  issued,  and  it  shall  be  unlaw- 
ful for  any  person,  firm,  or  corporation  to 
operate  such  house  or  place." 

The  2d  section  imposed  a  penalty  upon 
"auy  person,  firm,  or  corporation  owning  or 
operating  any  hotel,  lodging  house,  dance 
hall,  rooming  house,  or  similar  place,  with- 
out being  granted  a  license  therefor  by  ac- 
tion of  the  major  and  general  council.'* 
Under  this  ordinance  the  defendants  are 
now  seeking  to  close  her  house,  stop  her 
bnsincss,  and  involve  her  in  a  multiplicity 
of  criminal  prosecutions.  The  application 
which  she  filed  was  referred  to  a  subcom- 
mittee of  the  general  council,  known  as  the 
police  committee,  though  without  notice  to 
her.  She  is  advised  and  believes  that  the 
chief  of  police,  "by  private  official  letter"  to 
tbe  chairman  of  the  police  committee,  with- 
out notice  to  her,  undertook  to  prejudice 
the  chairman  and  other  members  of  the 
police  committee,  and  through  their  report 
the  mayor  and  general  council,  against 
granting  the  application  of  the  plaintiff, 
and,  to  the  best  of  her  knowledge  and  be- 
lief, undertook  privately  in  personal  con- 
versation to  influence  the  members  of  the 
police  committee  to  make  an  adversG  report 
upon   her   application,    without  giving   her 
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the  prlvtli^e  of  knowing  the  rraaonH  as- 
■ign^  for  such  action  on  the  part  of  tbe 
rommittcc,  or  an  opportunity  to  be  heard 
upon  thorn  and  to  reply  thereto.  At  one 
time  her  counsel  happened  to  be  present  at 
a  meeting  of  the  eommittee,  and  spoke  to 
them  in  relation  to  her  application,  but  ahe 
iB  not  advised  as  to  whether  the  committee 
had  passed  adreraely  upon  it  at  that  time 
or  not.  At  that  particular  meeting  the 
chief  of  police  was  present,  but  offered  no 
pubtie  objection  to  the  application,  and  no 
notice  was  giren  or  opportunity  for  her  or 
her  counsel  to  answer  any  objection  at  that 
meeting.  The  entry  upon  the  application 
shows  an  adverse  report  by  tbe  committee. 
dated  January  20th,  but  it  was  not  passed 
upon  by  the  council  until  March  6th.  She 
U  advised  and  believes  "that  said  police 
committee  met  in  secret  session  about  half 
an  hour  before  the  meeting  of  the  general 
council,  and,  upon  the  information,  not 
under  oath,  of  the  said  Chief  Beavera,  ad- 
fersed  or  passed  unfavorably  upon  the  peti- 
tion of  application."  The  action  of  the  gen- 
eral council  followed  the  recommendation  of 
the  police  committee  without  any  inveBtiga- 
tion  on  the  part  of  the  general  council; 
and  under  the  ordinances  of  the  city  she 
would  not  have  been  permitted  to  be  pres- 
ent and  to  have  discussed  the  merits  of  her 
application,  and  the  only  method  of  reach- 
ing  the   city   government   was   through   its 

tnre  yearE,  now  past  middle  life.  On  ac- 
count of  her  great  weight  (286  pounds), 
and  on  account  of  her  having  undergone 
several  surgical  operations,  she  is  unable  to 
do  manual  labor  or  remain  long  standing 
npon  her  feet.  She  is  familiar  with  the 
lodging  house  bUBiness,  and  it  is  practically 
the  only  bueineas  with  which  she  is  familiar 
and  which  she  is  physically  able  to  carry 
on.  She  has  built  up  a  sufficient  buainess 
to  support  herself  reasonably,  and  the  name 
and  good  will  of  her  business  at  the  loca- 
tion mentioned  is  an  intangible,  but  valua- 
ble, asset.  There  can  be  no  reason  for  any 
denial  of  a  license  to  operate  a  lodging 
house  at  this  location.  The  place  is  located 
on  the  second  floor  of  a  building,  with  a 
stairway  entrance  to  tbe  street,  and  affects 
and  injures  no  one;  but  the  location  is  one 
where  a  hotel  or  lodging  house  of  a  cheap 
character  is  needed  to  accommodate  a  class 
of  poor  laboring  men  working  in  that  local- 
ity, and  men  from  the  country  who  have 
come  to  town  for  the  sale  of  their  goods 
aod  the  purchase  of  merchandise.  The  busi- 
ness was  in  operation  at  the  time  of  the 
passage  of  the  ordinance  above  mentioned, 
and  the  plaintiff  had  made  large  invest- 
ments in  furniture,  in  papering  and  paint- 
ing of  walls  and  woodwork,  in  carpeting  of 
L.R.AUI1JR. 


floors,  halls,  and  steps,  and  is  the  installa- 
tion of  gas  and  electric  fliturea  and  equip- 
ment. Practically  alt  of  this  expenditure 
will  be  lost  if  Edie  is  compelled  to  cease 
doing  busineas,  as  well  as  the  name  and 
good  win  of  her  business.  "Petitioner  is 
advised  and  believes  that,  owing  to  the  an- 
tagonistic attitude  of  the  chief  of  police 
toward  her,  she  will  not  be  allowed  by  the 
mayor  and  general  council  of  the  city  of 
Atlanta  to  have  any  license  to  operate  a 
lodging  house  at  any  other  point  available 
to  her  in  the  city  of  Atlanta,  and  that  her 
rights  and  her  experience  in  the  lodging 
house  business  are  forever  lost  to  her,  as 
far  as  being  able  to  use  the  same  in  the 
city  of  Atlanta."  The  patronage  of  a  lodg- 
ing house  is  affected  by  so  many  considera- 
tions that  it  is  impossible  to  estimate  the 
damages  which  would  result  from  a  de- 
struction of  the  business.  To  press  the  pro- 
ceeding in  the  recorder's  court  would  expose 
her  to  humiliation,  embarrassment,  expense, 
and  possibly  to  temporary  confinement, 
should  it  become  necessary  for  her  to  have 
the  action  of  the  recorder  reviewed  by  cer- 
tiorari; and  this  might  continue  for  months 
before  the  case  could  be  heard.  The  plain- 
tiff, having  no  real  estate,  and  not  being 
allowed  to  continue  her  business,  could  in 
ail  probability  procure  no  bondsman,  but 
would  be  compelled  to  languish  in  jail,  and 
in  the  meantime  her  property,  her  business. 
would  be  destroyed;  and  even  though  she 
should  ultimately  win.  the  victory  would  be 
an  empty  one,  and  she  would  be  discharged 
from  jail  without  a  vestige  of  property  left. 
The  multiplicity  of  the  threatened  quasi' 
criminal  cases  would  bankrupt  her  in  the 
payment  of  counsel  fees  and  other  expenses. 
"Such  action  amounts  to  nothing  more  or 
less  than  absolute  confiscation  of  the  prop- 
erty of  the  petitioner  and  her  utter  ruin 
financially  and  in  a  general  business  in  the 
city  of  Atlanta."  She  will  therefore  be 
irreparably  damaged,  and  have  no  legal 
remedy  or  redress.  "Your  petitioner  shows 
that  said  criminal  prosecutions  noir  threat- 
ened to  be  continued  are  obviously  nothing 
but  a  circuitous  method  of  depriving  peti- 
tioner of  her  property  and  her  property 
rights  in  said  business,  and  are  nothing 
more  than  an  attempt  by  the  municipal  au- 
thorities of  the  city  of  Atlanta,  under  the 
pretense  of  seeking  tbe  good  of  the  portion 
of  society  intrusted  to  their  superviaion,  in 
fact  to  attack  the  vested  rights,  property 
rights,  of  your  petitioner."  The  threatened 
repeated  prosecutions,  under  color  of  mu- 
nicipal ordinances,  if  not  prevented,  will 
practically  destroy  her  vested  property 
rights,  "and  said  criminal  prosecutions  are 
the  wresting  of  the  criminal  side  of  the  law 
from  its  legitimate  purpose,   in   matters  to 


no4 


GEORGIA  SUPREME  COCRT. 


which  they  do  not  properly  apply,  and  are 
used  merely  as  a  cloak  to  hide  the  effort 
to  prevent  petitioner  from  eogaging  in  her 
usual  and  lawful  occupation." 

The  act  of  the  legiBUture  above  quoted  is 
unconstitutional,  as  being  in  violation  of 
the  14th  Amendment  of  the  Constitution  of 
the  United  States  ( Civil  Code  IBIO,  $  6700 1 , 
in  that  it  attempts  to  vest  in  the  mayor 
and  general  council  the  arbitrary  right  to 
abridge  the  privilege  of  the  plaintiff  to  do 
buaineas,  and  thus  denies  to  her  due  proc- 
eRB  of  law  and  the  equal  protection  of  the 
laws.  The  ordinance  is  uncDnatitutional  for 
the  same  reason,  aa  ia  aleo  the  action  of 
the  mayor  and  council.  The  act  of  the  leg- 
islature and  the  ordinance  baaed  upon  it 
are  also  in  conflict  with  the  proviaion  of 
the  state  Constitution  which  declares  that 
"protection  to  person  and  property  is  the 
paramount  duty  oE  government,  and  shall 
be  impartial  and  complete."  Civil  Code 
1910,  g  63oS.  They  also  violate  the  provi- 
sion of  the  state  Constitution  that  "no  per- 
son shall  be  deprived  of  life,  liberty,  or 
property  except  by  due  proeesfl  of  law." 
Civil  Code  1910,  S  6359.  The  act  of  the 
legislature  and  the  ordinance  are  unreason- 
able, and  seek  to  invest  the  mayor  and  gen- 
eral council  with  arbitrary  power,  with  no 
rule  or  regulation  to  guide  it,  or  to  pre- 
scribe terms  for  its  exercise,  or  put  any 
limitation  upon  it,  and  without  prescribing 
any  terms  or  conditions  upon  which  a  per- 
mit or  license  can  be  obtained,  or  allowing 
any  appeal  from  the  decision  of  the  general 
council,  or  prescribing  any  rules  of  proce- 
dure. Even  if  discretion  is  lodged  in  the 
municipal  authorities,  it  has  not  been  fairly 
administered,  but  has  been  arbitrarily  and 
grossly  abused,  s mounting  to  a  discrimina- 
tion against  her  and  an  oppression  of  her 
as  a  citiaen,  and  it  is  being  capriciously 
exercised  in  an  arbitrary  manner.  In  fact 
the  abuse  of  discretion  amounts  to  a  failure 
to  exercise  municipal  discretion,  and  to  an 
arbitrary  undertaking  to  exercise  unlimited 
power  without  recognition  of  the  rights  of 
the  plaintiff,  and  without  giving  to  her  an 
opportunity  to  be  heard  in  her  own  behalf. 
She  Is  willing  to  submit  to  any  reasonable 
regulations  which  do  not  amount  to  a  pro- 
hibition or  a  confiscation  of  her  property 
and  civil  rights,  and  she  offers  to  submit 
to  any  reasonable  rule  and  regulation  which 
may  be  imposed.  She  prays  that  an  injunc- 
tion be  granted  to  prevent  the  defendants 
from  interfering  with  the  operation  of  her 
busincBa,  or  proceeding  with  quasi  criminal 
prosecutions  against  her. 

The  defendant  demurred  to  the  petition 
on  the  grounds  that  no  cause  of  action  was 
set  out,  that  it  undertook  to  enjoin  a  crimi- 
nal prosecution  by  equitable  procedure,  that 
L.R.A.li115H. 


it  appeared  that  the  city  was  authorized  to 
grant  or  reject  the  application  for  license, 
and  that  it  had  rejected  the  same,  and  no 
injunction  should  be  granted  against  the 
further  prosecution  of  the  plaintiff,  and 
that  no  grounds  of  equitable  interference 
are  set  out.  The  demurrer  was  sustained, 
and  the  plaintiff  excepted. 

Mr.  Wailaiu   M.  Smith  for  plaintiff  in 

Messrs.  J.  I>.  Mayson  and  W.  D.  £ll)s, 
Jr.,  for  defendants  in  error: 

When  the  legislature  has  classified  cer- 
tain businesses  as  capable  of  being  oper- 
ated to  the  detriment  of  the  community, 
snd  has  seen  lit  to  authorise  a  municipality 
to  select  only  such  locations  and  such  per- 
sona as  they  deem  heat  for  the  operation 
of  such  a  business,  their  refusal  to  license 
any  particular  person  is  not  without  cause, 
is  not  arbitrary,  and  is  not  an  illegal  act 
simply  to  destroy  a  business. 

2  Dill.  Mun.  Corp.  5th.  ed.  g  594;  Dob- 
bins v.  Los  Angeles,  l:iB  Cal.  179,  00  Am. 
St.  Rep.  95,  72  Pac,  070;  Waterloo  v.  Wa- 
terloo, C.  F.  &  X.  R.  Co.  149  Iowa,  129,  125 
N.  W.  819;  Dunbar  v.  Augusta,  00  Ga.  390, 
17  S.  E.  970;  Lawton  v.  Steele,  152  U.  S. 
t;j3,  38  L.  ed.  385,  14  Sup.  Ct.  Rep.  496; 
Osborn  v.  Charlevoix  Circuit  Judge,  114 
Mich.  855,  72  N,  W.  982;  State  ex  reL 
Walker  v.  Section  "A"  Grim.  Diat.  Judge, 
39  La.  Ann.  132,  1  So.  437;  Morris  v.  Co- 
lumbus, 102  Ga.  782,  42  L.R.A.  175,  66  Am. 
St.  Rep.  243,  30  S.  E.  850;  Cranston  v, 
Augusta,  01  Ga.  572;  Perdue  v.  Ellis,  18 
Ga.  588;  State  v.  Hill,  126  X.  C,  1139,  50 
L.R.A.  473,  36  S.  E,  320;  Boehn  v.  Balti- 
more, 61  Mrt.  259;  Rund  v.  Fowler,  142 
Ind.  214,  41  N.  E.  456;  Dubois  v.  AugusU, 
1  Dudley  (Ga.)  30;  Jacksonville,  T.  &.  K- 
W.  R.  Co.  V.  Harris,  33  Fla.  217,  39  Am, 
St.  Rep.  12",  14  So.  726;  Odd  Fellows' 
Cemetery  Asso.  v.  San  Francisco,  140  Cal. 
226,  73  Pac.  987;  Raymond  v.  Fish,  51 
Conn.  80,  60  Am.  Kep.  3;  People  v.  Detroit 
White  Lead  Works,  82  Mich.  471,  9  L.R.A. 
722,  48  N.  W.  735;  Whitcomb  v.  Spring- 
field, 2  Ohio  C.  D.  138;  Kansas  City  v. 
McAlecr,  31  Mo.  App.  433;  Slaughter 
Houses  Caaea,  16  Wall.  .16.  21  L.  ed.  394; 
Barthet  v.  New  Orleans,  24  Fed.  563;  Dar- 
cantel  v.  People's  Slaughter  House  4  Re- 
frigerating Co,  44  La.  Ann.  632,  11  So. 
230 ;  Ex  parte  Heilbron,  65  Cal.  609,  4  Pac. 
648;  New  Orleans  v.  Charoulcau.  121  La. 
890,  18  L.R.A.(N.S.)  368,  126  Am.  St.  Rep. 
332,  46  So.  Oil,  15  Ann.  Cas.  48;  Phillip 
V.  Denver,  19  Colo.  179,  41  Am.  St.  Rep. 
230,  34  Pac.  902;  St.  Louis  v.  Russell,  IIS 
Mo.  248,  20  L.R.A.  721,  22  S.  W.  470;  Stein 
V.  Lyon,  91  App.  Div.  593,  87  N.  Y.  Supp. 
125;  St.  Louis  v.  Edward  Ilcitieberg  Pack- 
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ing  &,  ProvUion  Co.  141  Mo.  375,  39  L.R.A.    grouped  into  four  claBBea:      (1)   Where  pro- 

551,   U4  Am.   St.  Kep.  510,   42   S.  W.  054;  

St.  Louis  V.  Gait,  170  -Mo.  8,  83  L.R.A.  778, 
77  S.  W.  876;  Green  v.  Savanimh,  S  Ga.  1; 
Montgomery  v.  Parker,  114  Ala.  IIS,  21  So. 
452;  Varney  i.  Green  v.  Williams,  155  Cal. 
318,  21  L.R.A.(N.S.)  741.  132  Am.  St.  Rep. 
88,  100  Pftc.  8C7;  Curran  Bill  Posting  & 
Distributing  Co.  v.  Denver.  47  Colo.  221,  27 
L.B.A.(X.S.)  544,  107  Pac.  261;  Com.  v. 
BoBtoQ  Ailvertiaing  Co.  188  Mass.  348.  6S 
L.R.A.  817,  108  Am.  St.  Rep.  494.  74  N.  E. 
601 ;  Bostoek  v.  Sams,  flS  Md.  400,  58  L.R.A, 
282,  93  Am.  St.  Rep.  394,  52  Atl.  605; 
SUte  V.  Phillips,  107  Me.  248.  78  Atl,  283; 
Cicero  Lumber  Co.  v.  Cieero,  176  111.  9,  42 
L.R.A.  696,  68  Am.  St.  Rep.  155.  51  N.  E. 
753;  Com.  V.  Kingsbury,  109  Mass.  542,  127 
Am.  St.  Rep.  513,  85  N.  E.  848;  Kaufman 
T.  Stein,  138  Ind.  49,  46  Am.  St.  Rep.  368, 
37  N.  E.  333;  Atty.  Gen.  v.  Williama 
(Knowlton  v.  WillianiB}  174  Mass.  476.  47 
L.R.A.  314,  55  "N.  E.  77;  Welch  v.  Swasej. 
193  Maaa.  364.  23  L.R.A.(X.S.)  1160,  118 
Am.  St.  Rep.  523,  79  N.  E.  74S;  State  v. 
Freeman,  38  N.  H.  426;  Oldknow  v,  At- 
lanta, 9  Ga.  App.  594,  71  S.  E.  1015 ;  Topeka 
.  Boutwell,  53  Kan.  20,  27  L.R.A.  393,  35 
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The  14th  Amendment  did  not  undertake, 
nor  could  it  undertake,  to  remove  from  the 
states  the  police  powers  tliat  existed  at  the 
time  of  the  aduption  of  the  Constitution. 

Mufiler  V.  Kanaas,  123  U.  S.  623,  31  L. 
ed-  205,  8  Sup.  Ct.  Rep.  273;  Jacobson  v. 
Massachusetts,  107  U.  S.  11,  40  L.  ed.  Q43, 
25  Sup.  Ct.  Kep.  358,  3  Ann.  Cas.  T65; 
Algeyer  v.  Louisiana,  165  U.  S.  5110,  41  L. 
ed.  838,  17  Sup.  Ct.  Kep.  427;  Plessy  v. 
Ferguson,  163  U.  S.  555,  41  L.  ed.  262,  10 
Sup.  Ct.  Rep.  1138. 

Although  the  courts  may  decree  as  to  the 
propriety  of  the  legislation,  unless  the  same 
beyond  all  question  exceeds  the  power  so 
granted,  there  will  be  no  judicial   interfer- 

Schmidinger  v.  Chicago.  226  U.  S.  578, 
57  L.  ed.  364.  33  Sup.  Ct.  Rep.  182,  Ann. 
Cas.  1914B.  284;  Atkin  v.  Kansas,  191  U. 
8.  207,  48  L.  ed.  148,  24  Sup.  Ct  Rep.  124; 
Eubank  v.  Riehmond.  226  U.  S.  137,  57  L. 
ed.  156,  42  L.R.A.(N.S.)  1123,  33  Sup.  Ct. 
Rep.  76,  Ann.  Cas.  1914B,  192. 

Immpkln,   J.,   delivered   the   opinion   of 

the  court: 

1.  The  police  power  to  grant  licenses  by 
which  one  person  can  conduct  a  certain 
business  and  another  cannot,  or  by  which  a 
business  may  be  conducted  at  a  certain 
place  and  not  at  another,  necessarily  in- 
Tolve«  some  discrimination  for  the  public 
welfare.  Such  licenses  have  been  broadly 
L.R.A.1915B.  7 


freedom  t 
will  disturb  public  order,  or  interfere  with 
the  common  use  of  public  places.  A  type 
of  this  class  is  in  r^ard  to  permitting  the 
use  of  public  streets  for  paradrs  or  proces- 
sions, whicli  may  impede  public  traffic  or 
cause  serious  collisions  if  ell  be  allowed  the 
privilege,  or  the  granting  of  permission  to 
a  street  railway  to  lay  ita  tracks  in  a 
street,  which  does  not  require  the  same  per- 
mission to  be  granted  to  all  other  similar 
companies  to  the  e.xcluBion  or  injury  of  the 
general  public.  (2)  Where  an  occupation 
is  ofTensive  to  comfort  or  endangers  public 
safety,  it  may  be  so  restricted  as  to  locality 
or  the  manner  in  which  it  shall  be  con- 
ducted BG  not  to  cause  injury.  Oiemiual 
factories  and  slaughterhouses  furnish  exam- 
ples of  this  class.  (3)  In  some  occupations 
the  lack  of  personal  qualitlcationa  or  com- 
petence causes  the  danger  to  the  public,  and 
requires  to  be  guarded  against.  Doctors, 
dentists,  and  plumbers  are  illustrations  of 
this  class.  (4)  Some  occupations  are  held 
to  be  such  as  to  involve  danger  to  the 
public  peace,  order,  or  morality,  anij  there- 
fore to  be  proper  subjects  for  r^ulation  or 
licensing,  so  as  to  prevent  injury  to  the 
public.  This  is  sometimes  done  by  regu- 
lating the  manner  in  which  the  business 
shall  be  conducted,  and  sometimes  by  means 
of  a  license  law,  so  as  to  see  that  the  busi- 
ness does  not  fall  into  the  bands  of  persons 
of  such  evil  character  or  reputation  as 
might  cause  barm  to  the  public.  Pawn- 
brokers and  junk  dealers  illustrate  this 
class,  where  the  grant  of  a  license  to  a  law- 
breaker or  thief  might  open  the  door  to 
making  the  place  one  for  the  reception  of 
stolen  goods.  In  the  first  two  classes  the 
basis  of  distinction  is  objective, — that  is, 
based  on  the  nature  or  character  of  ths 
business;  in  the  last  two,  they  relate  rather 
to  the  person.  Freund,  Pol.  Power,  g  63fl. 
This  class ilicati on  and  these  illustrations, 
not  declared  to  be  eiiau stive,  refer  to  the 
police  power  generally,  and  not  particularly  ■ 
to  that  granted  to  towns  or  cities. 

In  the  growth  of  municipalities,  where 
the  population  becomes  dense,  and  new  re- 
lations and  new  dangers  arise,  for  the  com- 
mon welfare  and  protection  more  extensive 
power  to  cope  with  the  new  situation  be- 
comes necessary, — ^power  to  prohibit  cer- 
tain evils  and  to  meet  certain  dangers. 
Hence  arises  the  grant  of  such  power  afl  to 
regulate,  prohibit,  or  license  certain  busi- 
nesses within  the  municipal  limits  (in  the 
proper  sense  of  the  word  "license,"  as  dis- 
tinguished from  the  imposition  of  a  license 
tax  for  revenue).  The  authorities  recognise 
some  businesses  as  proper  subjects  of  police  , 
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)icens?B,  but  doubt  or  deny  whetlier  others 
ran  be  declared  to  be  legal  unleas  permitted. 
We  need  not  diacuss  the  difTerence.  Suffice 
it  to  sa;  th«t  the  keeping  of  lodging  houses 
or  rooming  houeca  is  a  buaincss  so  far  af- 
fecting the  public  Interest  as  to  authorize 
the  grant  of  legislative  authoritj  for  its 
regulation  and  licensing,  in  order  to  see 
that  such  houses  do  not  become  places  for 
the  practice  of  vice  or  crime  or  menaces 
to  the  public  welfare.  Muun  v.  Illinois,  G4 
U.  S.  113.  123,  2i  L.  ed.  77,  85;  Bostick  v. 
State,  47  Ark.  128,  14  S.  W.  478. 

2.  In  regard  to  conferring  upon  the  city 
ofliciHis  a  discretionary  power  to  grant  or 
refuse  licensee  in  those  eases  wtitcb  are 
proper  subjects  of  police  licenses,  there  arc 
two  lines  of  authority.  One  holds  that 
there  should  be  sotoe  uniform  rule  of  action 
prescribed  governing  the  exercise  of  the  dis- 
cretion, and  that  the  conference  of  a  general 
discretion  without  this,  at  least  as  to  occu- 
pations not  aubjeet  to  be  wholly  prohibited, 
is  invalid  as  conferring  arbitrary  power. 
Montgomery  v.  West,  149  Ala.  311.  42  So. 
1000,  9  L.R.A.(N.S.|  859,  13  Ann.  Cas.  651, 
123  Am.  St.  Rep.  33,  and  note,  discussing 
a  number  of  decisions.  The  otlier  class  of 
decisions  holds  that,  as  it  is  sometimes  diffi- 
cult for  the  legislature  in  advance  to  pre- 
scribe all  of  the  conditions  upon  which  the 
license  shall  be  issued,  it  is  competent  for 
them  to  confer  upon  a  municipal  council 
the  power  in  general  terms;  it  not  being 
presumed  that  this  is  intended  to  confer 
power  to  act  arbitrarily,  or  that  the  au- 
thorities will  so  act.  2  Dill.  Mun.  Corp. 
5th  ed.  9  598,  and  citations.  In  some  of 
the  cases  the  ordinances  under  consideration 
appear  to  have  been  adopted  by  virtue  of 
what  is  called  the  "general  welfare  clause" 
in  municipal  charters,  and  the  discussions 
were  based  on  the  general  requirement  that 
municipal  ordinances  must  he  reasonable. 
In  others,  the  direct  question  of  the  consti- 
tutionality of  such  ordinances  or  acts  was 
passed  upon.  Judge  Dillon  sajs:  "Where 
the  legislature,  in  terms,  confers  upon  a 
municipal  corporation  the  power  to  pass 
ordinances  of  a  specific  and  defined  charac- 
ter, if  the  power  thus  delegated  be  not  in 
conflict  with  the  Constitution,  an  ordinance 
passed  pursuant  thereto  cannot  be  im- 
peached as  invalid,  because  it  would  have 
been  regarded  as  unreasonable  if  it  had  been 
passed  under  the  incidental  power  of  the 
corporation,  or  under  a  grant  of  power  gen- 
eral in  its  nature.  In  other  words,  what 
the  legislature  distinctly  says  may  be  done 
cannot  be  set  aside  by  the  courts,  because 
they  ma;  deem  it  to  be  unreasoaahle  or 
against  sound  policy.  But  where  the  power 
to  l^islate  on  a  given  subject  is  conferred, 
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and  the  mode  of  its  exercise  is  not  pre- 
Bcribed,  then  the  ordinance  passed  in  pur- 
suance thereof  must  be  a  reasonable  exer- 
cise of  the  power,  or  it  will  be  pronounced 
invalid."     2  Dill.  Mun.  Corp.  5th  ed.  S  600. 

Some  occupations  are  of  such  a  character 
that  they  may  be  prohibited  altogether. 
The  one  most  frequently  before  the  courts 
is  that  of  selling  intoxicating  liquors. 
There  are  other  occupations  which  cannot 
be  prohibited,  though  they  may  be  regu- 
lated. 2  Dill.  Mun.  Corp.  5th  ed.  §  DUG. 
So  there  are  certain  things  which  a  person 
has  no  inherent  right  to  do,  such  as  using 
the  public  streets  or  places  for  purposes 
other  than  their  normal  use.  Some  of  the 
decisions,  in  upholding  the  grant  of  general 
discretionary  powers,  have  taken  note  of 
the  distinction  between  things  which  might 
be  prohibited  and  those  which  could  not  be. 
But  others. have  not  done  so. 

In  the  case  at  bar,  the  business  of  keeping 
lodging  houses  is  a  legitimate  business. 
The  power  to  regulate  and  license  it  is  con- 
ferred by  express  legislation.  The  question 
therefore  arises  upon  the  validity  of  the  act 
of  the  legislature.  In  Buffalo  v.  Hill,  79 
App.  Div.  402,  79  N.  V.  Supp.  449,  an  ordi- 
nance was  adopted  under  a  charter  power  to 
regulate  and  license  the  sale  of  meats.  The 
ordinance  provided  for  the  issuance  of  a 
license  by  the  mayor  upon  direction  of  the 
council  a'fter  a  two-thirds  vote.  Spring,  J., 
in  delivering  the  opinion  of  the  court,  said: 
"The  right  of  the  individual  to  carry  on  any 
gainful,  lawful  occupation  without  munici- 
pal interference,  unless  conducted  in  a  man- 
ner detrimental  to  the  public,  is  guaranteed 
to  him  as  one  of  his  inalienable  preroga- 
tives. On  the  other  hand,  the  right  of  ths 
legislature,  and  by  its  del^ation  the  mu- 
nicipality, to  enact  laws  or  ordinances  for 
the  preservation  of  the  public  health,  even 
though  individual  loss  results,  is  a  neces- 
sary power  incident  to  the  government  of 
cities.  The  maxim,  Balus  populi  lex  m- 
prema  est,  is  more  than  a  mere  sentiment, 
and  has  become  one  of  the  props  of  the 
police  power,  an  elastic  mantle  whose  ample 
folds  cover  much  municipal  legislation 
which  finds  no  other  justification.  Between 
these  two  clashing  principles  it  is  often 
difficult  to  determine  when  the  action  of 
the  municipality  transcends  its  powers  and 
transgressea   upon   the   rights   of   the   indi- 

And  see  Davis  v.  Massachusetts,  187  U. 
S.  43,  42  L.  ed.  71,  17  Sup.  Ct.  Rep.  731 
<an  ordinance  prohibiting  the  making  of 
any  public  address  upon  public  grounds, 
except  in  accordance  with  a  permit  from 
the  mayor}  ;  Wilson  v.  Eureka  City,  173  U. 
S.  32,  43  L.  ed.  803,  19  Sup.  Ct.  Rep.  317 
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(a  prohibition  against  moving  any  frame 
building  over  any  of  the  public  streets  or 
•quares,  without  the  written  permission  of 
the  mayor)  ;  Gundling  v.  Chicago,  177  U. 
S.  183,  *4  h.  ed.  726,  20  Sup.  Ct.  Rep.  833 

(an  ordinance  requiring  certain  things  to 
be  done  in  regard  to  an  application  for 
license  to  sell  cigarettes,  and  providing 
that,  "if  the  major  shall  be  satisfied  that 
the  persons  before  mentioned  are  of  good 
character  and  reputation  and  are  suitable 
persona  to  be  intrusted  with  the  sale  of 
ctgarettes,"  he  should  issue  h  license); 
Reetz  V.  Michigan,  188  U.  S.  505,  47  L.  ed. 
5&3,  23  Sup.  Ct.  Rep.  390  {an  act  providing 
for  the  determining  by  a  board  of  registra- 
tion of  the  qualification  of  persons  seeking 
to  practise  medicine)  ;  Fischer  v.  St.  Louis, 
194  L'.  S,  361,  48  L.  ed,  lOlB,  24  Sup.  Ct. 
Rep.  673  Ian  ordinance  prohibiting  the 
maintaining  of  a  dairy  and  cow  stable  in 
the  city,  without  having  first  obtained  per- 
mission so  Lo  do  from  the  municipal  as- 
sembly, which  ordinance  was  authorized  bf 
a  statute  declaring  that  the.  mayor  and  as- 
sembly were  authorized  to  prohibit  the  erec- 
tion of  cow  Htsbles  and  dairies  within  pre- 
scribed limits,  and  to  remove  anil  regulate 

Van  De  Carr,  109  U.  S.  552.  ,iO  L,  ed.  305, 
28  Sup.  Ct.  Rep.  Hi  (a  acction  of  the  Sani- 
tary Code  of  New  York,  providing  that  no 
milk  should  be  received,  held,  or  kept,  either 
for  sale  or  delivery,  without  a  permit  In 
writing  from  the  board  of  health,  and  sub- 
ject to  the  conditions  thereof,  and  declaring 
a   violation   of   the  aectioD   to   be  a  misde- 

From  these  decieioDs  it  will  appear  that 
the  Supreme  Court  of  the  United  States 
has  held  that  the  conferring  of  discretion- 
ary power  to  grant  or  refuse  licenses  in 
occnpatlons  subject  to  police  licenses  is  not 
p«r  $e  in  violation  of  the  14th  Amendment 
to  the  Constitution  of  the  -United  States, 
on  the  ground  that  the  exaet  terms  on 
which  the  discretion  is  to  be  exercised  are 
not  prescribed.  In  some  of  these  cases  tbe 
occupation  or  act  involved  was  such  as 
might  have  been  prohibited  altogether,  but 
that  fact  was  not  always  relied  upon  in  the 
decisions.  In  the  last  case  cited,  however, 
the  business  under  consideration  was  that 
of  selling  milk,  which  was  not  of  the  char- 
acter mentioned.  The  decisions  of  that  high 
court  are  binding  as  to  the  Federal  Con- 
stitution; and  we  think  that  in  the  present 
instance  it  is  better  to  follow  them  in  con- 
struing the  similar  "due  process  clause"  of 
our  state  Constitution.  Whether  it  would 
not  be  fairer  and  more  just,  as  far  as  prac- 
ticable, to  prescribe  in  advaoca  the  requi- 
sites for  obtaining  a  licenae,  so  that  they 
L.R.A.1915B. 


may  be  known  to  one  desiring  to  apply,  is 
not  the  question.  We  are  here  dealing  with 
a  direct  act  of  the  legislature  and  its  con- 
stitutionality. Is  this  power  an  arbitrary 
and  unlimited  one?  Arbitrary  and  absolute 
power  in  municipal  othcers  over  persons  and 
property  is  not  an  American  institution ; 
nor  is  it  consonant  with  constitutional  gov. 
I'm  men  t.  In  the  celebrated  case  of  Yick 
Wo  V.  Hopkins,  118  U.  S.  356,  SflB,  370,  30 
L.  ed.  220,  226,  6  Sup.  Ct.  Rep.  1004.  1071, 
Mr.  Justice  Matthews  ssid:  "When  we  con- 
sider the  nature  and  the  theory  of  our  in- 
stitutions of  government,  the  principles 
upon  which  they  are  supposed  to  rest,  and 
review  the  history  of  tlieir  development,  we 
are  constrained  to  conclude  that  they  do 
not  mean  to  leave  room  for  the  play  and 
action  of  purely  personal  and  arbitrary 
power.  .  .  .  For  the  very  idea  that  one 
man  may  be  compelled  to  bold  his  life,  or 
the  means  of  living,  or  any  material  right 
essential  to  the  enjoyment  of  life,  at  the 
mere  will  of  another,  seems  to  be  intoler- 
able in  any  country  where  freedom  prevails, 
as  being  the  essence  of  slavery."    ' 

In  times  of  peace  and  prosperity,  when 
the  struggles  o(  the  past  against  the  evils 
arising  from  the  abuse  of  power  are  partly 
forgotten,  or  recalled  only  as  historic 
events,  there  is  sometimes  a  rcBtlessnesa 
and  impatience  with  constitutional  guaran- 
ties and  restraints;  but  the  framers  of  the 
Constitution  placed  them  in  that  instru- 
ment, not  as  mere  glittering  generalities, 
but  as  profound  and  lasting  safeguards 
against  the  dangers  of  arbitrary  power- 
Among  them  was  the  statement  that  "pro- 
tection to  person  and  property  is  the  para- 
mount duty  of  government,  and  shall  be 
impartial  and  complete;"  that  "no  person 
shall  be  deprived  of  life,  liberty,  or  prop- 
erty except  by  due  process  of  law;"  and 
that  "no  person  shall  be  deprived  of  thi 
right  to  prosecute  or  defend  his  own  cause 
in  any  of  the  courts  of  this  United  States, 
in  person  or  by  attorney,  or  both."  Some- 
times the  discretion  conferred  in  regard  to 
f;  ran  ting  licenses  has  been  loosely  called 
"judicial."  If  it  were  really  so,  in  the 
sense  of  being  a  judgment  of  an  inferior 
judicatory,  another  section  of  our  Constitu- 
tion would  confer  on  the  superior  court  the 
right  to  review  the  judgment  by  writ  of 
certiorari.  Civil  Code  1910,  g  S514.  We 
think  that  such  was  not  the  intent  of  the 
act  under  consideration,  but  to  confer  min- 
isterial discretion.  For  an  arbitrary  abuse 
of  such  power  bos  tbe  citizen  no  recourse 
in  the  courts?  The  authorities  above  cited 
do  not  sanction  the  conferring  of  arbitrary 
authority  or  its  exercise.  On  the  contrary, 
they  sustain  the  general  grant  of  diacre- 
tionary  power  to  issue  licensee  under  the 


no8 


GKORGIA  SUPREME  COURT. 


police  power  (certainly  as  to  tliiugs  which 
cannot  he  prohibited,  as  the  Bale  of  whisky 
can  be),  on  the  ground  that  it  does  not 
seek  to  confer  arbitrary  power,  ijid  that,  if 
the  pow(^T  is  Bought  to  be  arbitrarily  and 
wrongfully  exerciaed.  the  courts  will  apply 
a  remedy.  In  Buffalo  v.  Hill,  70  App.  Div. 
402,  78  N.  Y.  Supp.  449,  supra,  it  was  said: 
"It  will  be  observed  that  in  some  of  the 
cases  adierted  to  the  test  upon  which  the 
discretion  of  the  mayor  was  to  be  exercised 
was  defined  in  the  act  or  ordinance  creating 
the  authority,  wbile  in  others  there  was  no 
limitation  placed  upon  it.  It  does  not  fol- 
low that  the  omission  to  prescribe  the 
bonds  of  the  authority  carries  the  con- 
clusion that  it  ia  vested  arbitrarily  in  the 
oflleial  or  body  to  whom  it  is  committed. 
The  difficulty  of  defining,  in  a  given  cose, 
what  standard  shall  be  applied  in  the  dis- 
position of  the  petition,  and  the  fact  that 
the  conservation  of  the  public  health  is 
the  basis  for  the  existence  of  the  authority, 
indicate  the  reason  for  the  absence  of  the 
definition;  but  it  is  no  warrant  for  the  in- 
ference that  the  power  ia  an  arbitrary  one 
to  be  exercised  in  ruthless  disregard  of  the 
rights  of  any  class  or  individual," 

And  again  (79  App.  Div,  at  page  406)  : 
"While  it  is  unnecessary  for  us  to  pass  up- 
on the  question  of  the  power  of  the  court 
to  review  a  flagrant  abuse  of  discretion 
by  the  common  council,  suffice  it  to  say  that, 
if  a  case  of  that  kind  were  properly  pre- 
sented, the  court  would  doubtless  not  lack 
the  ability  to  find  some  effective  way  to 
reach  it  for  condemnation." 

In  Yick  Wo  v.  Hopkins,  118  U.  S,  358, 
373,  30  L,  ed.  220,  227,  6  Sup.  Ct.  Rep. 
1004,  1073,  supra,  Mr.  Justice  Matthews 
said:  ''Though  the  law  itself  be  fair  on 
its  face  and  impartial  in  appearance,  yet  if 
it  is  applied  and  administered  by  public 
authority  with  an  evil  eye  and  an  unequal 
hand,  ao  as  practically  to  make  unjust  and 
illegal  discriminations  between  persons  in 
similar  circumstances,  material  to  their 
rights,  the  denial  of  equal  justice  is  still 
within  the  prohibition  of  the  Constitution." 

This,  he  said,  waa  true,  whatever  may 
have  been  the  intent  of  the  ordinances  as 
adopted.  In  otber  vords,  the  ruling  seems 
to  he  that  the  ordinance  itself  might  be 
unconstitutional,  or  that  there  might  b 
unconstitutional  administration  of  it  by  the 
public  authorities,  so  as  to  deprive  a  pe 
of  constitutional  rights,  and  in  either  event 
relief  could  be  afforded. 

In  Keeti  v,  Michigan,  188  U.  S.  505,  508, 
509,  47  L,  ed.  563.  688,  587.  23  Sup.  Ct, 
Rep.  390,  392,  supra,  while  the  expression 
waa  uaed  by  Mr.  Justice  Brewer  Uiat  the 
court  knew  of  no  provision  of  the  Federal 
Constitution  which  forbade  a  state  from 
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granting  to  a  tribunal,  whether  called  a 
court  or  a  board  of  registration,  the  final 
determination  of  a  legal  question,  if  noth- 
ing in  the  state  Constitution  prevented  so 
doing  it  is  evident  that  he  merely  meant 
that  there  need  be  no  provision  in  the  stat- 
ute for  an  appeal  or  certiorari,  or  like 
method  of  review,  to  satisfy  the  require- 
ments of  the  Constitution  of  the  United 
States.  ITe  clearly  did  not  mean  that  arbi- 
trary and  capricious  action  violative  of  con- 
stitutional righta  was  beyond  remedy  by  the 
courts;  for  he  distinctly  said;  "But  while 
the  statute  makes  in  terms  no  provision 
for  a  review  of  the  proceedings  of  the  board, 
yet  it  is  not  true  that  such  proceedings 
are  beyond  investigation  in  the  courts." 

In  People  e^  rel.  Liebcrman  v,  Vandecarr, 
81  App.  Div.  128,  80  N.  Y,  Supp.  1108.  a 
section  of  the  Sanitary  Code  of  New  York 
prohibiting  the  keeping  or  selling  of  milk 
without  a  permit  from  the  board  of  heaHb 
was  attacked  as  unconstitutional,  on  Uie 
ground  that  it  conferred  arbitrary  powar 
on  the  board.  The  appellate  division  of  the 
supreme  court  of  New  York  held  that  it 
was  not  intended  to  confer  such  absolute 
and  arbitrary  power  in  the  selection  of 
those  who  might  and  those  who  should  not 
sell  milk,  but  only  the  power  to  exercise 
a  reasonable  discretion.  In  the  opinion  it 
was  said ;  "Such  regulations,  however, 
should  be  uniform,  and  the  board  should 
not  act  arbitrarily ;  and  if  this  section  of 
the  Sanitary  Code  vested  in  them  arbitrary 
power  to  license  one  dealer,  and  refuse  a 
license  to  another  similarily  situated,  un' 
douhtedly  it  would  be  invalid,  Yick  Wo  v. 
Hopkins,  118  U.  S.  358.  30  L.  ed.  220,  6 
Sup.  Ct.  Rep.  1064,  supra;  Gundling  v. 
Chicago,  177  U,  8,  183,  44  L.  ed.  725, 
20  Sup.  Ct.  Rep.  633,  supra;  Noel  v.  Peo- 
ple, 187  HI.  687,  52  L.R.A.  287,  7B  Am. 
St,  Rep.  238,  58  N.  E.  618;  Dunham  v. 
Rochester.  5  Cow.  462;  Brooklyn  v.  Bres-' 
lin,  57  X.  Y.  501.  But  such  was  not  its 
purpose,  nor  is  that  its  fair  construction.'' 

The  decision  of  the  appellate  divisitm 
waa  affirmed  by  the  court  of  appeals  of 
New  York,  175  N.  Y.  440,  108  Am.  St. 
Rep.  781.  67  N.  E.  913,  On  review  in  the 
Supreme  Court  of  the  United  States,  Mr. 
Justice  Da;  said  (189  U,  S.  652,  559,  50 
L.  ed.  305,  309,  26  Sup.  Ct.  Rep.  144,  145, 
supra):  ''The  court  of  appeals  aCGrming 
the  decision  of  the  appellate  division,  did 
not  speak  with  equal  emphasis  upon  this 
point;  but  it  leaves  no  doubt  that  it  sus- 
tained the  statute  as  authorizing  the  exer- 
cise of  a  reasonable  discretion." 

Accepting  this  construction  of  the  state 
statute  by  the  highest  court  of  the  state, 
the  Supreme  Court  of  the  United  States 
held  that  the  statute  was  not  nnconstitu- 
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tionsl;  but  Mr.  JuBtice  Daj  added  (199 
U.  8.  at  page  662)  :  "There  ie  no  preeump- 
tion  that  the  power  wiU  be  arbitrarily  exer- 
cised, and  when  it  ia  shown  to  be  thus 
exercised  against  the  individual,  under 
sanction  of  state  authority,  this  court  has 
not  hesitated  to  interfere  for  hia  protection, 
when  the  case  hae  couie  before  it  in  such 
manner  as  to  authorize  the  interference  of 
a  Federal  court." 

In  Re  Jacoba,  BS  N.  ¥.  9S,  lOS,  50  Am. 
Rep.  636,  the  court  of  appeals  of  \ew 
York  discuBBed  at  some  length  the  police 
power  of  the  state.  In  the  opinion  Earl, 
J.,  said;  "The  limit  of  the  power  cannot  be 
accurately  defined,  and  the  courts  have  not 
been  able  or  willing  definiteiy  to  circum- 
scribe it-  But  the  power,  however  broad 
and  extensive,  is  not  above  the  Constitution. 
When  it  spealtH,  its  voice  must  be  heeded. 
It  furnishes  the  supreme  law.  the  guide  for 
the  conduct  of  legislators,  judges,  and  pri- 
vate persons;  and  so  far  as  it  iniposea  re- 
straints, the  police  power  must  be  exercised 
in  subordination  thereto." 

The  Constitution  of  this  state  not  only 
recognizes  the  necessary  power  of  the  courts 
to  declare  laws  in  violation  of  the  state  or 
Federal  Constitution  void  (a  power  already 
known  to  exist),  hut  expressly  declares  it 
to  be  their  duty  to  hold  such  acts  void. 
Civil  Code,  1910,  g  6392. 

From  what  has  been  said  it  will  be  seen 
tiiat  thp  legislature  had  power  to  confer 
on  the  municipal  council  authority  to  exer- 
cise a  reasonable  discretion  in  granting  or 
refusing  a  license  to  one  desiring  to  keep 
a  lodging  house  or  rooming  house,  and  that 
the  conference  of  this  power  in  general 
terms  did  not  tpso  facto  render  the  act 
void,  but  that  the  legislature  could  not  con- 
atitutionslly  confer  upon  the  council  arbi- 
trary or  unlimited  power,  ur  prevent  the 
citizen  wronged  by  an  arbitrary  or  capri- 
cious exercise  of  the  power,  not  based  on  a 
legitimate  use  of  discretion,  from  appeal- 
ing to  the  courts  to  protect  him   from  op' 

a.  The  net  under  consideration  declares: 
"That  the  mayor  and  general  council  be 
ani  they  are  hereby  authorized  to  regulate 
hotels,  lodging  houses,  dance  halls,  rooming 
Lauses,  and  similar  places,  and  they  are 
further  authorized  and  empowered,  by  ordi- 
nance, to  require  all  person  or  persons  own- 
ing or  operating  such  hotels,  houses,  or 
balls  to  apply  for  a  license  for  the  opera- 
tion of  same,  and  such  license  may  be 
granted  or  refused  in  the  discretion  of  the 
mayor  and  general  council,  and  their  action 
in  ihe  premises  shall  be  final." 

Xo  attack  is  made  upon  the  provision  in 
regard  to  regulation.  We  have  also  ruled 
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as  to  the  power  io  exercise  discretion  in 
granting  a  license.  It  remains  to  refer  to 
the  clause,  "end  tbeir  action  in  the  premises 
shall  be  tinat."  It  will  be  noticed  that  the 
terms  of  the  act  include  not  only  lodging 
bouses  and  rooming  houses,  but  also  hotels. 
If  the  mayor  and  council  have  the  power  ar- 
bitrarily and  capriciously  to  refuse  a  li- 
cense to  a  lodging  house  keeper,  with  no 
mode  of  relief,  they  can  do  the  same  thing 
to  the  proprietor  of  a  hotel.  If  this  be  so, 
then  the  continued  operation  of  every  hot«l 
in  the  city  of  Atlanta  can  be  made  to  de- 
pend upon  the  favor  or  caprice  of  municipal 
ofDcers,  One  may  be  preferred  over  another 
vdthout  cause,  and  there  is  no  remedy,  if 
tlieir  "action  is  final"  in  the  sense  that 
there  can  be  no  resort  to  the  courts  for 
relief.  It  It  no  answer  to  this  to  say  that 
the  present  officials  may  be  of  such  character 
that  they  will  not  be  likely  to  abuse  the 
power,  or  that  there  is  no  presumption  that 
this  will  be  done.  This  clause  is  susceptible 
of  two  constructions. — one.  that  the  grant 
of  discretionsry  power,  with  the  added  pro- 
vision that  the  action  of  the  mayor  and 
general  council  shall  be  final,  operated  to 
confer  arbitrary  power  and  to  prevent  re- 
sort to  the  courts  for  relief  even  in  cases 
of  arbitrary  or  capricious  action;  the  other, 
that  the  section  gave  to  the  officials  a 
reasonable  administrative  discretion,  and 
provided  that  their  action  should  be  final 
in  the  sense  that  no  appeal  to  any  other 
body  or  to  a  court  would  lie  to  revienr  their 
action,  without  attempting  to  debar  the  ap- 
plicant from  seeking  the  aid  of  the  courts 
under  proper  circumstances-  From  what 
has  already  been  said  it  will  be  seen  that, 
under  the  former  construction,  the  provi- 
sion would  be  unconstitutional ;  under  the 
latter,  it  would  not  be.  Under  the  rule 
that  in  such  cases  the  construction  which 
will  uphold  the  constitutionality  of  the 
law  is  rsther  to  be  preferred,  we  adopt  the 
second    construction    hypotheticftlly    stated 

4,  5.  We  next  come  to  consider  the  exer- 
cise of  equitable  jurisdiction,  and  whether 
a  case  for  it  is  made  by  the  allegations  of 
the  plaintiff.  It  has  been  announced  a  num- 
ber of  times  by  this  court  that  generally 
equity  will  not  interfere  with  the  adminis- 
tration of  the  criminal  law  as  such,  and 
that  the  rule  is  ordinarily  applicable  to 
proceedings  to  punish  for  the  violation  of 
municipal  ordinances  which  are  quasi  crim- 
inal in  character.  But  it  has  also  been 
frequently  added  that  there  are  exceptional 
cases;  and  it  has  been  pointed  out  that  there 
is  some  difference  between  the  state  and 
a  municipality  as  to  immunity  from  suits. 
The  subject  has  been  discussed  in  Georgia 
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B.  ft  Electric  Co.  y.  Oakluid  Citj,  326 
Gft.  576,  59  S.  £.  296,  and  Shellmin  v. 
SaiTO,  134  Gfl.  29,  27  L.R.A.(S.S.)  452. 
«7  S.  £.  438.  In  the  UtUr  case  it  was  said: 
"In  some  ffaaea.  involving  Hpccial  facts,  in- 
junction may  be  granted  against  the  unlaw- 
ful enforcement  of  municipal  ordinancea,  al- 
though they  are  penal  in  character,  for  the 
protection  of  property  or  property  rights 
or  franchiaea  againat  irreparable  injur;;  as, 
for  instance,  where,  under  the  guise  of  en- 
forcing a  penal  ordinance,  it  ia  manifeat 
that  prosecutions  and  arrests  are  threatened 
for  the  Bole  purpose  of  unlawfully  taking 
or  destroying  property,  or  preventing  the 
exercise  of  a  franchise  granted  by  the 
state." 

In  Peginis  v.  Atlanta,  132  Ga.  302,  35 
L.H.A.(N.S.)  716,  83  8.  E.  867,  the  power 
was  claimed  by  the  municipal  authorities 
of  Atlanta  to  revoke  an;  business  tax 
licenee,  and  an  illegal  effort  was  made  h; 
an  ex  parte  resolutioii  to  declare  that  the 
business  of  the  keeper  of  a  lunch  counter 
or  restaurant  {who  also  sold  cigarettes, 
eigars.  tobacco,  and  "aoda-fount  drinks") 
had  been  maintained  in  such  manner  aa  to 
liecotne  a  auisance,  to  revoke  the  license  of 
the  proprietor,  and  to  compel  him  to  cease 
husinean.  He  showed  that  irreparable  dam- 
age would  rcault  from  closing  bis  business, 
or  from  preventing  him  from  continuing  to 
conduct  it  by  means  of  continued  prosecu- 
tions or  otherwise,  and  he  prayed  for  an 
injunction.  This  court  held  that  he  was 
entitled  to  it.  In  the  opinion  Mr.  Justice 
Atkinson  said:  "If  such  power  were  con- 
ceded to  the  city  authorities,  they  might 
refuse  to  allow  any  dry  goods  merchant, 
hardware  dealer,  hotel  proprietor,  confec- 
tioner, butcher,  or  baker  to  conduct  his 
business,  ...  at  will,  after  its  estab- 
lishment, by  revoking  hie  license.  No  such 
arbitrary  power  is  conferred  on  municipal 
councils  or  municipal  authorities." 

It  is  true  that  the  license  there  in- 
volved was  one  to  raise  a  license  tax,  under 
the  revenue  power;  but  the  decision  throws 
light  on  two  points;  (1)  That  hotels  were 
mentioned  along  with  other  useful  and  law- 
ful occupations;  and  (2)  it  held  that. 
under  the  facts  of  the  case,  equity  would 
restrain  an  arbitrary  and  unlawful  effort 
to  stop  the  business  of  the  plaintiff,  and  to 
work  irreparable  damage  to  him,  although 
repeated  prosecutions  might  be  used  as  one 
means  of  accomplishing  that  end.  It.  more- 
over, shows  how  far-reaching  a  power  has 
been  contended  for  by  municipal  authori- 
ties. 

If  we  look  to  the  allegations  of  the  pres- 
ent petition,  they  set  out,  in  substance 
oppressive  conduct  on  the  part  of  the  chief 
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of  police,  strenuous  and  continued  efforts 
to  And  some  violation  of  a  law  or  ordinance 
on  the  part  of  the  plaintiff  or  her  lodgers, 
followed  by  failure,  the  perfectly  proper 
conduct  by  her  of  the  business  in  compliance 
with  all  laws  ftnd  ordinances,  and  at  a 
place  imobjec(  ion  able  for  the  purpose,  the 
submission  by  her  to  im position  lest  the 
chief  should  in  revenge  prevent  her  from 
obtaining  a  license,  which  was  held  up  for 
more  than  two  months,  his  efforts  by  letter 
and  personally  to  prejudice  the  members  of 
the  committee  of  council,  followed  by  arbi- 
trary action  on  their  part,  based  on  no  rea- 
son or  investigation,  and  amounting  to  no 
real  exercise  of  discretion.  She  further  set 
out  facts  showing  threats  to  stop  her  from 
doing  business  by  constant  prosecutions  in 
the  recorder's  court,  and  danger  of  irrepa- 
rable injurv  to  property  rights.  The  allega- 
tions are  set  out  in  the  report  of  facts. 

The  municipal  authorities  did  not  see  Rt 
to  deny  the  allegations  of  the  plaintiff,  bnt 
relied  on  a  demurrer,  which  for  the  present 
purpose  admits  the  truth  of  the  facts  al- 
leged. They  may  or  may  not  appear  to  be 
true  on  a  hearing.  But  we  think  they  set 
out  a  case  sunicicntiy  to  withstand  a  general 
demurrer.  This  does  not,  of  course,  mean 
that  an  injunction  will  be  granted  if  the 
allegations  of  facts  are  not  true.  If  it  ap- 
pears that  they  are  untrue,  and  that  the 
muuietpsi  officers  have  exercised  a  reason- 
able dificretion  in  the  matter,  the  court 
should  not  enjoin  them.  Nor  will  the  court 
take  the  place  of  the  council  aa  a  licensing 
authority.  But  that  is  a  very  different 
thing  from  contending  that,  conceding  the 
facts  alleged,  a  court  of  equity  can  afford 
no  relief  against  the  irreparable  ilamage 
which  it  is  claimed  will  result  from  an  ar- 
bitrary  or   capricious   abuse  of  the   power. 

Counsel  for  the  city  relied  strongly  on 
the  case  of  Starnes  v.  Atlanta,  139  Ga.  531, 
7T  S.  E.  381.  It  was  decided  on  a  head- 
note,  and  the  facts  set  out  show  no  reference 
to  any  constitutional  point,  but  a  ruling 
that  the  facts  of  that  case  placed  it  within 
the  general  rule,  rather  than  within  the 
exceptions  thereto.  It  was  argued,  how- 
ever, that  the  various  constitutional  points 
raised  in  the  present  case  were  also  raised 
by  the  record  in  that  case,  and  that  the  dis- 
missal of  the  petition  on  demurrer  was 
affirmed  by  this  court.  An  examination  of 
the  record  on  file  will  show  several  material 
differences  in  the  two  cases.  No  effort  to 
declare  the  decision  of  the  municipal  oflicers 
to  be  final  was  then  before  the  court.  The 
kinds  of  business  involved  were  dtflereot. 
In  the  Starnes  Case  it  was  the  conduct  of 
a  sanatorium  for  the  treatment  of  per- 
Bons  afflicted  with  nervous  troubles  and  of 
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those  addicted  to  the  liquor  and  drug 
habit;  here  it  is  the  (conduct  of  a  lodging 
or  rooming  house  for  the  accommodation  of 
persona  desiring  a  place  to  sleep.  There  it 
was  charged  in  general  terms  that  the 
municipal  council  acted  arbitrarily  in  re- 
fusing a  license.  The  general  allegations 
on  that  subject  were  apcciaily  demurred 
to  as  vague,  and  as  failing  to  allege  any 
facts  in  support  of  the  general  atatement, 
and  tbe  defendant  prayed  that  the  para- 
graph of  the  petition  on  that  subject  be 
stricken.  There  was  also  an  allegation 
that  the  ordinance  ^vas  arbitrarily  enforced. 
This  likewise  was  specially  demurred  to, 
and  it  was  prayed  that  this  paragraph  be 
stricken.  The  same  is  true  as  to  the  allega- 
tions seeking  to  set  up  irreparable  injury, 
and  those  in  regard  to  threats  of  numerous 
{trosecutions.  All  of  the  grounds  of  the 
demurrer  were  sustained  by  the  trial  court. 
Such  being  the  case,  the  ruling  made  by 
this  court  rested  on  dilTerent  factfi  from 
those  here  involved.  In  the  case  now  before 
IIS  there  was  no  special  demurrer  for  want 
of  sufJIeient  specifications  on  any  particular 
subject]  but  the  defendant  relied  on  a 
general  demurrer.  There  is  a  differonc?  in 
tvhat  will  withstand  a  general  demurrer  and 
what  will  be  good  as  again  at  a  special 
demurrer.  Seaboard  Air -Line  R.  Co.  v. 
Pierce,  120  Ga.  230,  47  S.  E.  581.  Here 
also,  there  were  much  more  specific  allega- 
tions of  fact  on  the  subjects  mentioned,^ 
of  arbitrary  action  and  irreparable  damage 
to  property  rights. 

Of  the  case  of  Ncall  v.  AtlanU,  141  Ga. 
31,  80  S.  E.  284,  it  need  only  be  said  that 
Neal  did  not  apply  for  any  license,  and 
therefore  no  question  of  arbitrary  conduct 
in  refusing  to  grant  one  arose.  He  claimed 
that  his  business  was  not  within  the  pur- 
view of  the  ordinance  as  to  sanatoriums, 
although  it  was  alleged  that  he  had  al- 
ready been  found  guilty  In  the  recorder's 
court.  These  two  cases,  therefore,  do  not 
control    the   present    one. 

We  do  not  discuss  cases  arising  on  appli- 
cations for  mandamus,  as  no  such  point  is 
here  involved.  We  may  only  remark  that 
our  Civil  Code  1910,  §  5441,  does  not  accord 
with  some  of  the  decisions  as  to  the  limita- 
tions upon  such  a  proceeding.  No  question 
J8  raised  as  to  the  propriety  of  making  the 
recorder  a  party.  Tlie  petition  sets  out 
>  case  of  action  suflicient  to  withstand  a. 
general  demurrer,  and  dismissing  it  on 
■ueh  a  demurrer  was  error. 

Judgment    reversed. 
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•  hurling      1 


Proxiiualc      rai 

Hgalnst   pedes 

Where  an  electrically  propelled  street 
ear  is  negligently  run  against  a  horse  and 
buggy  being  driven  across  the  street  car 
track  at  a  street  intersection,  and  the  horse 
is  hurled  against  a  person  in  the  street,  in- 
juring him,  the  negligence  of  the  servants 
of  the  street  car  company  operating  the 
car  will  be  deemed  the  proximate  cause  of 
the  injury. 

(November  13,  1914.) 

Headnotes  by  Evahs,  P.  J. 

Xote.  —  LInhillly  of  street  ratltvay  for 
injury  to  one  other  than  paaaenger 
struck  ba  object  hwrletl  by  car. 

Geoerfllly,  as  to  liability  of  railroad  com- 
pany for  personal  injuries  from  negligent 
operation  of  trains,  to  persons  on  adjoining 

Property  or  highway,  see  note  to  St.  Louis, 
,  M.  R.  Co.  v.  .Tatk^n,  31  L.R.A.(N.S.)  980. 
As  to  liability  of  elevated  railway  com- 
pany for  personal  injury  to  one  on  surface. 
see  note  to  Carney  v.  Boston  Kiev.  R.  Co. 
4-2  L.R.A.(N.S.)   y'O. 


Negl  igence ;     pro.vi 


loijui 


Street  railways  owe  a  duty  in  the  opera- 
tion of  their  cars  to  exercise  reasonable  care, 
and  are  liable  for  an  injury  to  one  stnick  by 
an  object  hurled  by  a  car  whore  their  failure 
to  exercise  such  care  was  the  proximate 
cause  of  the  injury,  and  the  person  struck 
was  not  guilty  of  contributory  negligence. 
nie  question  whether  due  care  has  heen  ex- 
ercised in  a  given  case  depends,  of  course, 
upon  the  facta  which  are  made  to  appear. 

In  Lahey  v.  Central  Park,  N.  &  E.  R,  Co. 
2  Misc.  537,  22  N.  Y.  Supp.  380,  where  one 
engaged  in  laying  pipe  in  the  street  was  in' 
jured  by  a  pipe  which  was  thrown  against 
him  by  reason  of  a  car  striking  it,  it  was 
held  that  the  evidence  warranted  the  jury 
in  finding  the  driver  of  the  car  negligent, 
upon  its  appearing,  among  other  things,  tiiat 
the  work  of  digging  cuts  and  lowering  pipe 
near  the  point  where  the  injury  occurred 
had  been  going  on  for  several  days,  and 
that  the  defendant  had  placed  a  watchman 
there  to  see  that  the  cars  passed  safely,  but 
that  the  watchman  was  temporarily  ab- 
sent at  the  time  of  the  injury,  and  that  the 
driver  of  the  car  came  up  at  a  rate  of  6 
miles  an  hour  and  continued  on  without 
stopping,  although  a  workman  put  up  his 
hajid  to  stop  the  approaching  car.  The  de- 
cision in  Schmidt  v.  Steinway  i  H.  P.  R. 
Co.  132  N.  y.  56fl,  30  N.  E.  388,  infra,  was 
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ERROR  to  the  Superior  Court  for  Musko- 
gee County  to  review  a  judgment  in 
plaintiffs  favor  in  an  action  brougiit  to 
recover  damages  for  pcraonal  injuries  al- 
leged to  have  been  caused  bj  defendant's 
negligence.    AiErmed. 

Statement  by  Evans,  P.  J.: 

John  F.  Newsome  sued  the  Columbua  Raii- 
road  Company,  and  alleged,  in  substance,  as 
follows;  Tlie  defendant  is  engaged  in  the 
business  of  operating  a  system  of  street 
railroads  in  the  city  of  Columbus,  operating 
its  cars  thereon  by  electricity.  The  aystem 
of  railroads  ia  composed  in  part  of  two  lines 
of  railroad  track  running  north  and  soutli 
on  Broad  street  in  that  city,  parallel  with 
each  other,  and  about  30  feet  apart.     In  the 

distinguished  in  tliis  case  upon  the  ground 
that  in  that  case  the  driver's  conduct  waa 
different  inHSmuch  as  he  stopped  the  car  as 
he  approached  the  cut  and  afterward  re- 
ceived a  signal  to  proceed. 

Id  Schmidt  v.  Steinway  &  H.  P.  R.  Co. 
55  Hun,  498,  8  N.  Y.  Supp.  6«4,  9  K.  Y. 
Supp.  ess,  it  appeared  that  a  aewer  was 
being  excavated  alone  the  side  of  the  de- 
fendant's track,  and  that  sewer  pipes  were 
being  placed  on  end  to  gnard  it  for  the 
night;  that  one  of  defendant's  cars  was 
stopped  by  the  driver  before  lie  came  to  the 
first  of  the  pipes;  that  he  was  told  to  go 
on  by  a  man  stationed  at  the  excavation, 
who  nad  been  there  the  four  preceding  daya 
controlling  the  passage  of  the  cara,  and  who 
was  sliown  to  have  been  placed  there  by 
someone  other  than  the  contractor,  and  who 
was  also  shown  to  have  a  right  to  signal 
the  cars  to  move;  that  the  driver  started 
the  car  and  ran  into  a  pipe  which  waa  in 
plain  sight,  knocking  it  into  the  excava' 
tion  and  causing  an  injury  to  the  plaintiff, 
wfio  waa  working  in  the  trench.  It  waa 
here  held  that  the  company  owed  extreme 
vigilance  in  the  management  of  its  cars, 
and  that  this  duty  waa  increased  by  the 
excavation,  and  that  the  company  should 
have  placed  a  man  there  if  dangerous. 

It  was  further  held  too  much  to  require 
the  plaintiff  to  produce  a  witness  to  the 
contract  of  employment  between  the  man 
who  signaled  the  car  to  proceed  and  the 
railway,  the  court  holding  that  a  prima 
facie  case  was  made  for  the  jury  upon  its 
being  shown  that  the  man  who  signaled 
the  car  acted  for  the  defendant,  and  that 
the  defendant  was  then  called  upon  to 
interpose  its  defense,  and  that  if  tlie  jury 
found  that  the  man  in  t[ueHtion  was  era- 
ployed  by  the  defendant,  it  would  be  liable 
tor'  his  act  in  signaling  the  car  to  move 
when  it  was  not  aafe  to  do  so,  thereby 
causing  the  plaintiff's  injury. 

On  a  subsequent  appeal  of  this  case,  how- 
ever, where  the  evidence  was  practically 
the  same,  with  the  exception  that  it  ap- 
peared that  the  person  who  had  signaled 
the  cars  to  proceed  was  the  foreman  of  the 
contractor,  and  that  another  car  had  just 
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center  of  Broad  street  at  its  intersection 
with  Twelfth  street,  and  between  the  two 
railroad  tracks,  the  defendant  maintains  a 
transfer  station,  at  which  it  is  usual  and 
customary  for  the  cars  to  stop  for  the  pur- 
pose of  discharging  and  taking  on  pas- 
sengers. Across  Twelfth  street,  north  of 
the  transfer  station,  is  located  a  drinking 
fountain,  at  which  horses,  mules,  and  other 
animals  are  permitted  to  be  watered,  which 
fountain  is  located  about  midway  between 
the  two  tracks  in  Broad  street.  Petitioner 
was  riding  in  a  buggy,  and  the  horse  at- 
tached to  it  waa  stopped  at  the  drinking 
fountain  for  the  purpose  of  being  watered: 
petitioner  remaining  in  the  buggy  while  the 
horse  was  drinking.  While  waiting  for  the 
horse  to  drink,  an  unknown  negro  man  driv- 

pasaed  the  pipes  without  striking  them, 
it  was  held  that  the  evidence  showed  no 
negligence  on  the  part  of  the  defendant. 
132  N.  Y.  566,  30  K.  E.  389,  reversing  32 
N.  Y.  S.  R.  912.  10  N.  Y,  Supp.  872.  The 
court  said:  "It  is  quite  apparent  that  the 
driver  of  the  car  proceeded  upon  the  signal 
of  the  foreman  of  the  contractor,  under  a 
supposition  that  the  sewer  pipes  had  been 
properly  placed  a  sufficient  distance  from 
the  track  to  allow  his  car  to  pass  without 
bitting.  It  is  said  that  be  must  have  known 
that  men  were  working  in  the  trench;  that 
he  could  have  seen  the  pipe  standing  bv 
the  Bide  of  the  sewer  and  that  he  should 
have  taken  other  precautions  to  avoid  the 
accident;  that  he  should  hare  measured  the 
distance  and  made  sure  that  his  car  would 
not  hit  tlie  pipe.  This  view  appears  to 
have  been  taken  by  the  general  term,  the 
presiding  judge  saying  that  the  company 
owed  extreme  vigilance  in  the  management 
of  its  cars,  and  this  duty  was  increased  by 
the  excavation.  We  do  not,  however,  un- 
derstand the  rule  to  be  ae  broad  as  there 
stated.  A  earcful  man  is  guided  bv  a  rea- 
sonable estimate  of  probabilitips.  itis  pre- 
caution is  measured  by  tliat  which  appears 
likely  in  the  usual  course  of  things.  The 
rule  does  not  require  him  to  use  every  pos- 
sible precaution  to  avoid  injury  to  others. 
He  is  only  required  to  use  such  reasonable 
precautions  to  prevent  accidents  as  would 
ordinarily  be  adopted  by  careful,  prudent 
persona  under  like  circ'um stances.  .  .  . 
Had  the  pipe  stood  in  front  of  the  defend- 
ant's car  so  that  the  driver  could  have 
seen  that  the  car  must  necexaarily  strike 
Lt, question    would   have   been 


nted." 


In  Eddv  v.  Cedar  Rapids  &.  M.  C.  R.  Co. 
i'«  Iowa,  020,  67  X.  W.  076,  where  the  plain- 
tiff, a  street  repairer,  was  injured  bv  rea- 
son of  a  plank  which  he  had  placed  near 
the  track  being  struck  by  a  ear  and  thrown 
against  him,  it  was  held  a  question  for  tiie 
jury  whether,  under  all  the  evidence,  the 
motorman  was  negligent  in  not  giving  a 
signal  as  the  car  approached  the  plaintiff, 
who  was  not  so  near  the  track  as  t4>  be  in 
danger  of  being  struck  by  the  car. 
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ing  a  horse  or  mule  attached  to  a  buggf, 
and  traveling  in  a  westerly  direction  on 
Tn-elfth  street,  drove  upon  the  east  line  of 
the  railroad  track,  just  north  of  the  trans- 
fer station,  for  the  purpose  of  croasing  the 
same,  and  while  on  the  track  a  car  of  the 
defendant,  which  had  been  stopped  at  the 
transfer  station,  naa  started  off  north  ac 
Twelfth  street,  and  was  negligently  and 
carelessly  run  upon  the  liorae  and  buggy 
which  was  being  driven  by  the  negro,  and  the 
horse  was  thrust  and  throivn  over  and 
against  petitioner  and  the  buggy  in  which 
he  was  sitting,  striking  petitioner  with 
great  force  and  violence,  knocking  him  from 
the  buggy,  and  injuring  him  in  the  man- 
ner get  out.  The  horse  which  struck  peti- 
tioner was  being  driven  by  the  negro  across 

And  in  Purulewaki  v.  Detroit  United  R. 
Co.  —  Mich.  — ,  147  N.  W.  6117,  which  was 
an  action  to  recover  for  an  injury  received 
through  a  plank  being  thrown  from  a  heav- 
ily loaded  coal  wagon  in  a  collision  be- 
tween the  wagon  and  the  street  car,  and 
striking  a  peilestrian,  it  was  held  that  the 
question  of  the  motor  man's  negligence  in 
failing  to  have  his  car  under  control  and 
BO  to  keep  it  from  the  time  he  saw  the 
wagon  attempting  to  cross  the  track  was 
for  the  jury  where  there  was  evidence  that 
the  car  was  450  feet  away  when  the  wagon 
flrst  started  to  cross  the  track,  and  that 
the  view  was  unobslructed ;  and  the  con- 
ductor and  motorman  testified  that  it  was 
at  least  223  feet  away  when  first  seen;  and 
that  the  motorman  knew  the  tracks  were 
slippery,  but  did  not  immediately  put  his 
car  under  control,  but  simply  shut  off  the 
current  and  let  the  car  roll  along. 

And  in  Obenland  v,  Brooklvn  Heights  R. 
Co.  127  App.  Div.  418,  111' N.  V.  Supp. 
086,  there  was  held  to  be  evidence  from 
which  the  jury  might  find  the  defendant 
guilty  of  negligence  where  its  motorman, 
who  was  in  the  rear  car  of  a  five-car  train 
where  he  could  not  see  objects  with  which 
the  train  might  collide,  backed  the  train 
along  a  place  which,  with  the  defendant's 
consent,  was  used  as  a  public  street,  witli 
the  result  that  the  train  collided  with  a 
wagon  which  the  nlaintilT  waa  unloading 
near  the  track,  pushing  it  against  him  and 
injuring  him. 

And  in  Hull  v.  Berkshire  Street  R.  Co. 
217  Mass.  301,  ]04  X.  E.  747,  the  case  was 
held  properly  for  the  jury,  and  a.  finding 
for  the  plaintiff  justified,  where  there  was 
evidence  from  which  it  might  be  found 
that  an  electric  car  of  the  defendant  com- 
pany was  traveling  down  grade  at  a  speed 
of  from  40  to  50  miles  an  hour  swaying 
from  side  to  side;  that  the  plaintiff  in  his 
automobile  was  going  in  the  opposite  di- 
rection and  exercising  reasonable  care;  that 
the  trolley  wheel  left  the  wire  when  the 
car  was  about  400  feet  distant  from  the 
automobile;  that  after  some  violent  move- 
ments up  and  down  it  was  broken  olT  near 
the  base,  hurled  into  the  air,  and  thrown 
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the  railroad  track  in  Twelfth  street,  the 
same  being  a  public  street,  about  25  or  30 
feet  north  of  the  transfer  station,  in  full, 
open,  and  unobstructed  view  of  the  motor- 
man  in  the  control  of  the  street  car; 
and,  while  the  negro  man  was  in  the  act  of 
crossing  over  the  railroad  track,  the  motor- 
man  started  olT  the  car  and  ran  the  same 
against  and  upon  the  buggy,  knocking  the 
horse  against  petitioner.  The  negro  man 
was  free  from  fault,  and  the  negligence  of 
the  motorman  in  starting  oft  the  car  while 
the  negro  man  was  crossing  the  track,  and 
running  the  same  upon  the  horse,  was  the 
direct  and  proximate  cause  of  the  horse 
being  thrust  against  petitioner.  It  is 
charged  that  the  defendant  was  negligent 
in   that  the  motorman   started   off  the  car 

against  the  forward  wheel  of  the  automo- 
bile causing  it  to  be  turned  sharply  toward 
a  bank;  that  the  plaintiff,  expecting  that 
his  machine  was  about  to  "turn  turtle," 
jumped  out  and  was  injured,  and  that  the 
electric  car  was  not  brought  to  a  stop  until 
it  had  gone  two  or  three  hundred  feet  be- 
yond the  automobile. 

And  it  was  held  that  unless  some  explaoa- 
tion  was  offered,  the  fact  that  the  trolley 
pole,  while  being  used  for  the  purpose  for 
which  it  was  designed,  broke  and  was 
thrown  violently  from  the  car,  would  war- 
rant an  inference  that  reasonable  care  had 
not  been  taken  to  make  the  apparatus  safe, 
and  that  the  negligence  was  prima  facie 
that  of  the  defendant,  which  hod  exclusive 
control  and  management  of  the  car.     Ibid. 

But  it  was  held  that  if  the  evidence  ex- 
plained the  cause  of  the  breaking  of  the 
pole,    ther  "        ' 


was  due  to  negligence  on  the   part   of  the 
defendant.      Ibid. 

It  was  held  that  the  mere  fact  that  the 
parties  offered  direct  evidence  to  explain 
the  occurrence,  aad  failed  in  the  attempted 
explanation,  would  not  deprive  the  plain- 
tiff of  the  benefit  of  the  presumption  of 
culpability  arising  from  the  doctrine  of  res 
ipfia  loi/aitur.     Ibtd. 

In  De  Glopper  v.  Nashville  R.  ft  Light 
Co.  123  Tenn.  633,  33  L.R.A.(N.S.)  913. 
134  S.  W.  609,  it  was  held  as  a  matter  of 
law  that  no  negligence  rendering  the  defend- 
ant liable  was  shown  where  it  appeared  that 
the  plaintiff,  when  passing  a  heavily  loaded 
street  car,  waa  struck  in  the  eye  by  a  hard 
substance  coming  from  under  the  car  wheels 
while  they  were  revolving  rapidly  in  the 
same  place,  in  an  attempt  to  ascend  a 
grade;  that  an  expert  testified  that  the 
probable  effect  of  car  wheels  rapidly  revolv- 
ing in  the  same  place  was  the  throwing  off 
of  slivers  of  steel,  either  from  the  track  or 
the  wheels,  or  both,  with  considerable  force; 
that  the  track  was  examined  after  the  acci- 
dent and  particles  of  sand  were  found  u^n 

■■ -'■■  "-'  ~a.y  ^' 

id  ji 


it,  but  the  witness  could  not  say  whether 
the   defendants   were   uaing   sand   just   be- 
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while  tfae  negro  was  driving  across  the  rail- 
road track,  and  negltgeDtl;  and  careleaslj 
ran  the  car  against  the  horae,  thruating 
and  throniag  the  horae  against  petitioner; 
that  the  motonnan  failed  to  exercise  ordi- 
nary' care  and  diligence  in  starting  oS  the 
car  while  the  horse  and  buggy  driven  b^ 
the  negro  were  upon  the  railroad  trEu^k; 
that  the  motorman  was  negligent  in  fail- 
ing to  exercise  due  care  in  stopping  the 
car  before  striking  the  horse  and  buggy; 
tliat  the  motorman  failed  to  exercise  due 
care  to  avoid  striking  the  horse  and  buggy, 
when  the  danger  of  striking  the  sanie  was 
apparent  to  him,  or  should  have  been  ap- 
parent by  the  exercise  of  ordinary  and  rea- 
sonable care;  and  that  the  motorman,  see- 
ing the  horae  and  buggy  upon  the  track, 
did  not  make  any  effort  to  stop  the  car  so 
as  to  avoid  striking  the  horse  and  buggy. 
The  defendant  demurred  on  the  ground 
that  no  cause  of  action  was  set  out,  and 
that  the  proximate  cause  of  the  alleged  in- 
jury   was   not   the   defendant's    negligence. 


overruled,   and   the   de- 


Messrs,  P.  U.  Garrard  and  A.  S,  Brad- 
ley for  plaintiff  in  error. 

Mr.  T.  T.  Miller  for  defendant  in  error. 

Evans,  P.  J.,  delivered  the  opinion  of 
the  court: 

According  to  the  petition,  the  plaintiff 
was  on  a  public  street  in  the  city  of  Co- 
luinhuB,  where  he  had  a  right  to  be.  He 
was  not  guilty  of  any  negligence  in  stop- 
ping his  horae  to  water  at  the  drinking 
fountain  provided  for  that  purpose.  The 
unknown  negro  man  uaa  driving  his  horse 
along  the  streets,  and  over  the  defendant's 
track,  in  the  exercise  of  due  diligence.  It 
is  alleged  that  the  defendant  was  negligent 
in  certain  particulars  io  running  its  cara 
against  the  horse  driven  by  the  negro  man, 
and  thrusting  the  horae  against  petitioner 
and  injuring  him.  The  only  question, 
therefore,  which  can  arise,   is  whether  the 


fore  or  at  the  time  of  the  accident;  that 
it  was  customary  to  use  sand  on  the  track 
whenever  needed  to  prevent  the  wheels  from 
slipping;  that  there  was  no  evidence  tend- 
ing to  show  that  the  defendant's  appliances 
were  defective,  and  no  proof  of  the  negli- 
gent operation  of  the  car  other  than  the 
facta  that  it  was  heavily  loaded  and  that 
the  motorman  in  applying  the  power  caused 
the  wheels  to  revolve  rapidly  in  the  some 
place. 

The  court  held  that  the  doctrine  of  rea 
ip»a  U>quitvT  did  not  apply  where  both  the 
act  which  caused  the  injury  and  the  de- 
fendant's negligence  in  relation  to  the  act 
ratist  be  inferred  from  the  accident  itself, 
and  said:  "If  the  act  which  caused  the 
injury  was  shown  by  direct  evidence,  and 
all  of  the  circumstances  of  the  accident 
were  shown  in  the  proof,  and  if  the  only 
reasonable  explanation  of  the  accident 
Bhould  give  rise  to  an  interference  of  neg- 
ligence, then  the  rule  of  rva  ipsa  toquilur 
would  apply;  but  there  can  be  no  founda- 
tion for  the  application  of  this  maxim  where 
botli  the  act  whicii  caused  the  injury  and 
the  negligence  of  defendant  in  relation  to 
the  act  must  l>e  inferred  from  the  accident 
itself.  You  cannot  well  say  that  an  act  is 
negligent,  unless  jou  know  what  it  is.  It 
is  said  in  one  case  that  the  maxim  under 
consideration  can  have  no  application  where 
the  injured  person  and  the  alleged  negli- 
gent person  were  both  in  the  exercise  of  an 
equal  right  and  were  eacli  chargeable  with 
the  same  degree  of  care.  .  .  .  The  only 
fact  that  is  directly  proven  from  which  it 
is  possible  that  negligence  might  be  in- 
ferred is  the  fact  that  the  car  was  heavily 
loaded  upon  a  steep  ascent  in  defendant's 
track,  BO  much  so  that  it  stalled  and  the 
application  of  the  power  to  its  machinery 
caused  the  wheels  to  slip  and  revolve  rapid- 
ly. Nothing  else  appears  than  the  facta 
L.R.A.191jB. 


stated.  It  is  not  proven  that  the  car  wa^ 
overloaded,  or  carelessly  loaded,  or  that 
the  power  was  negligently  or  improperly 
applied.  It  is  a  matter  of  common  knowl- 
edge that  the  wlieele  of  a  street  car  may 
turn  rapidly  at  the  same  place  upon  the 
rails  of  the  track,  when  both  the  wheels 
and  the  rails  are  in  perfect  condition  and 
the  motorman  is  in  the  exercise  of  due 
care.  Street  cars  arc  run  for  the  accommo- 
dation of  the  public,  as  well  as  profit  to 
the  company,  and  tlie  courts  cannot  say 
that  the  fact  that  the  company  permits  a 
large  number  of  passengers  to  occupy  the 
car  sullicient  to  load  it  heavily  is  an  act 
of  negligence.  To  so  hold  would  work  very 
great  inconvenience  to  the  traveling  public, 
and  impair  the  efficiency  of  the  car  service." 
In  Xelson  v.  Karragansett  Electric  Liglit- 
ing  Co.  26  R.  I.  259,  67  L.R.A.  116.  106 
Am.  St.  Rep.  711,  58  Atl.  802,  which  was 
an  action  against  an  electric  light  company, 
it  was  held  that  placing  an  electric  light 
in  close  proximity  to  a  trolley  wire  at  a 
curve  was  not  the  proximate  cause  of  an 
injury  to  one  struck  by  glass  falling  from 
the  globe  when  shattered  by  a  trolley  leav- 
ing the  wire,  since  the  failure  to  keep  the 
trolley  on  the  wire  was  prima  facie  negli- 
gence, and  was  the  act  of  a  responsible  per- 
son intervening  between  the  plaein  '  " 
light  and  the  injury. 


>  placing  of  the 


Contributory  negligence. 

The  plaintiff  was  held  guilty  of  con- 
tributory negligence  in  Eddy  v.  Cedar  Rap- 
ids *  M".  C.  R.  Co.  98  Iowa,  620,  67  N.  \V. 
676,  where  it  appeared  that  he  was  a  regu- 
lar repairer  of  sidewalks  and  street  cross- 
ings, and  knew  that  street  cars  frcquentl.v 
passed  along  the  street  upon  which  he  wag 
rebuilding  a  cross  walk:  that  he  placed  a 
plank  in   position  and,   while   leaning  over 
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negligence  of  the  companf  praxiinatelj 
Cftused  the  plaintifF's  injury.  We  tbink  it 
clear  from  the  altc^gationa  in  the  petition 
tliat  the  plaintiff  lUstBined  his  injury  on 
account  of  the  negligence  of  the  defendant's 
motor  man.  and  tliat  such  negligence  ivas 
the  proximate  cause  of  the  injury.  The 
hurling  of  the  horse  againat  the  petitioner 
under  the  circumgtances  described  in  the 
petition  ia  controlled  by  the  same  principle* 
which  would  apply  to  the  projection  of  an 
inanimate  object  set  in  motion  by  the  de- 
fendant's negligence.  In  the  celebrated 
aquib  case  (Scott  v.  Shepperd,  2  W.  Bl. 
892,  3  WilB.  403)  it  was  held  that  an  ac- 
tion of  damages  would  lie  for  originally 
throwing  a,  squib  which,  after  having  been 
thrown  about  in  self-defenBe  by  other  per- 
sons, at  last  put  out  the  plaintiff's  e3~e.  In 
Alabama  G.  S.  R.  Co.  t.  Chapman,  SO  Ala. 
615,  2  So.  738,  the  plaintiff  had  been  walk- 
ing on  the  track  of  the  defendant's  road 
and  got  down  on  the  edge  of  the  embank- 
ment  to   permit   an   approaching   train    to 


pass.  A  cow  came  up  on  the  other  side  of 
the  embankment,  and  nas  thrown  from  the 
track  by  the  engine,  and  bounced  down  and 
hit  the  plaintiff.  There  was  evidence  tend- 
ing to  nhow  that  the  engineer  was  negli- 
gent in  running  his  engine  against  the  cow; 
and  it  was  held  that,  if  the  animal  was 
thrown  from  the  track  by  the  n^ligence 
of  those  in  charge  of  the  train,  the  injury 
to  the  plaintiff  would  be  deemed  to  have 
been  proximately  caused  by  the  engineer's 
negligence.  In  Quill  v.  New  York  C.  A  H. 
B.  R.  Co.  18  Daly,  313,  11  N.  Y.  Supp.  80, 
a  passing  train  collided  with  a  coal  cart  at 
a  railroad  croasing.  The  can  waa  thrown 
against  a  person  standing  on  a  highway, 
infltcting  injuries  which  caused  his  death. 
It  waa  contended  that  the  collision  between 
the  engine  and  the  coal  cart  was  due  to  the 
negligence  on  the  part  of  the  company'* 
servants  in  not  giving  proper  and  timely 
warning  of  the  approaching  train.  A  re- 
covery in  favor  of  the  administrator  of  the 
decedent  waa  sustained.     The  facts   in   the 


examining  the  bearings,  a  car  approached 
from  behind  hira  and  struck  the  plank, 
which  had  been  placed  too  near  the  track; 
that  although  his  hearing  was  good,  he 
failed  to  hear  the  car  until  it  was  close  to 
bim.  when  he  jumped  back,  but  was  struck 
bT  the  plank  and  injured;  and  that  if  the 
plank  had  been  moved  back  from  the  rait 
a  few  inclies,  it  would  not  have  been  struck. 
But  in  Obenland  v.  Rrooklvn  Heights  R. 
Co.  127  App.  Div.  418.  lU  X.  Y.  Supp. 
flSe,  where  the  plaintiff  was  injured  by  n 
wagon  which  he  had  backed  up  to  a  plat- 
form to  unload  being  pushed  against  him 
by  a  street  car  which  ran  into  it,  it  was 
held  that  it  could  not  be  said  as  a  matter 
of  law  that  he  was  guilty  of  contributory 
negligence.  The  court  said^  "He  had 
cramped  bis  wagon  so  that,  aa  he  supposed, 
the  horse  and  wa(;on  were  in  n  position  of 
safety.  The  fact  that  he  did  not  make 
further  observation  during  the  ten  minutes 
before  the  accident  does  not  warrant  a  hold- 
ing that  he  was  negligent  as  matter  of  law. 
Either  the  plaintiff  was  mistaken  in  judg- 
ment, or  by  a  slight  movement  of  the  horse 
the  wheel  had  been  turned  too  near  the 
track  for  safety;  but  a  mistake  in  judg- 
ment is  not  negligence,  and  I  do  not  think 
that  one  can  be  said  to  be  negligent  as  mat- 
ter of  law  for  continuing  work  in  a  place 
which   lie  aupposed,  after   making  observa- 

And  the  question  of  contributory  negli- 
gence was  held  to  be  for  the  jury  in  Wein- 
garten  v.  Metropolitan  Street  R.  Co.  82 
App.  Div.  364,  70  N.  Y.  Supp.  1113,  where 
the  plaintiff  was  engaged  in  moving  a  heavy 
beam  from  the  street  along  a  runway,  and 
the  plaintiff  testified  that  as  a  car  ap- 
proached he  raised  his  hand  to  the  driver 
of  the  car  and  told  him  to  atop:  that  the 
driver  waa  looking  at  him  and  took  hold 
of  the  brake  handle,  and  plaintiff  thought 
L.R.A.ini5B. 


he  was  going  to  stop,  and  turned  to  his 
work  on  the  beam,  when  the  car  proceeded 
and  struck  the  beam,  and  threw  it  against 
the  plaintiff,  it  being  held  that  it  could  not 
be  said  as  a  matter  of  latv  that  he  did  not 
use  ordinary  care. 

In  iMhev  v.  Central  Park,  N.  A  K.  R.  Co, 
2  Misc.  537,  22  N.  Y.  Supp.  380,  where  a 
workman  who  was  engaged  in  laying  pipi' 
in  the  street  was  struck  by  a  pipe  with 
which  a  car  collided,  it  was  held  that  the 
evidence  did  not  disclose  any  oontributory 
negligence  on  the  part  of  the  plaintiff  oV 
his  fellow  workmen  in  placing  the  pipe  too 
close  to  the  track,  it  being  held  tnet  any 
reasonable  and  temporary  occupation  by 
them  of  the  defendant's  tracks  in  the  prose- 
cution of  their  work  waa  justifiable,  and 
could  not  be  made  the  basis  of  a  charge  of 
negligence. 

In  Obenland  v.  Brooklyn  Heights  R.  Co. 
supra,  it  was  held  that  the  plaintiff,  who 
was  injured  by  his  wagon  being  pushed 
Riainst  him  by  defendant's  car.  was  more 
than  a  mere  licensee  casually  upon  the  de- 
fendant's premises,  and  was  rightfully,  with 
the  knowledge  and  consent  of  the  defend- 
ant, in  a  place  which  in  appearance  and  use 
was  a  public  street,  where  it  appeared  that 
the  accident  occurred  at  a  place  used  as  a 
public  street  to  the  defendant's  knowledge; 
that  a  platform  had  been  built  partly  by 
the  defendant  and  partly  by  plaintiff's  em- 
ployer between  the  defendant's  tracks  and 
the  employer's  brewery,  and  that  the  em- 
ployer had  paid  and  was  paying  the  de- 
fendant for  the  use  of  a  part  of  the  plat- 
form; that  the  plaintiff  had  been  accus- 
tomed to  use  the  platform  in  unloading  his 
wagon  as  he  was  doing  at  the  time  of  the 
accident  for  three  years,  and  his  employer 
had  been  so  using  it  for  thirteen  years. 
J.  T.  W. 
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case  of  the  Western  &.  A.  R.  Co.  t.  Bailey, 
105  Ga.  100,  31  S.  E.  547,  are  very  Bimilar 
to  the  facts  o[  this  caae.  An  engineer  negli- 
gently ran  his  train  upon  a  trespasser  wallc- 
ing  upon  the  tracit,  killing  him  and  hurling 
Ills  body  against  a  track  hand  who  wb.b 
standing  near  the  track;  and  it  was  held 
that  the  plaintiff  was  entitled  to  recover 
on  the  ground  that  "the  negligence  ol  the 
defendant  put  in  motion  the  destructive 
agency,  and  the  injury  aufitaincd  by  the 
plsintiR  was  directly  attributable  thereto,'' 
See  Savannah  Electric  Co.  ».  Wheeler,  128 
Ga.  550,  10  L.R.A.(N.S,)   1178,  58  S.  E.  38. 

There  iras  no  error  in  overruling  the  de- 
murrer. There  is  no  merit  in  the  special 
demurrer. 

Judgment  affirmed. 

All  the  Justices  concur,  except  Fish,  Cli. 
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NATIONAL   BANK   OF   TIFTOS,   PIff.   in 
Err., 

MARV  E.  JAMES  SMITH,  Impleaded,  etc. 

(— Ga.  — ,  83  S.  E.  526.) 

Huaband  and  wife  —  wife's  surolytilili> 

—  liability. 

1.  One  who  contracts  with  the  payer 
an  accomtnodation  note,  executed  by  a  n 
ried   woman,   tliat   on   the   faith   of   its 
curity  be  will  indorse  a  note  for  the  payee 
for   diacoudt   at   a   bank,   and   receives   her 
note   with  full  knowledge  of  all   the  facts, 
enters   into   an   arrangement '  to   make   tbe 

Headnotes  by  Evaks,  P.  J. 

IloU.~-Yaliaity  of  contract  bj/  married 
iconian  incapable  of  binding  herself 
aa  aurety,  to  Indemnify  one  against 
liability  aa  surety  for  a  third  person. 

In  Druckarailler  v.  Coy.  42  Ind.  App.SOO, 
85  N.  E.  102H,  a  married  woman  joined  in 
a  mortgage  of  her  husband's  lands  as  in- 
demnity to  a  surety  for  the  huaband  upon 
the  surety's  contract  to  pay  her  a  stated 
suit)  if  a  foreclosure  of  the  mortgage  should 
become  necessary;  subsequently  the  surety 
was  induced  to  secure  some  other  debts  of 
the  huaband,  and  take  a  second  mortgage 
upon  the  lands,  and  the  wife  a|;reed  to  can 


came  necessary  on  account  of  the  surety's 
payment  of  the  debts  secured,  and  the  lands 
were  sold  for  less  than  tbe  aums  paid.  In 
an  action  by  the  wife  on  the  above  contract, 
the  court  said:  "It  is  evident  that  the  con- 
tract between  appellee  and  appellant  was 
not  a  contract  of  suretyship.  Under  it,  as 
L.R.A.litlSB. 


married    woman    ultimately    liable    to   pay 
the  debt  of  another;  and  such  a  transaction 

fall  within  the  law's  condemnation  of 
acts     of     suretyship     by     a     married 

Evidence  —  deolBratlons  ot  aEcnl. 

2.  Before  tbe  declarations  of  an  a^eDt  are 
admissible,  it  must  appear  that  tbe  declar- 
ant was  the  agent  of  his  principal  at  the 
time,  and  also  had  authority  to  make  the  ad- 
missions, or  that  they  were  made  in  the 
course  of  the  transaction,  so  as  to  be  a  part 
of  the  res  geatw. 

Appeal  —  Incompetent  cvldenoe  —  re- 

3.  The  verdict  discharged  one  defendant, 
and  reduced  the  liability  of  the  other  to  tbe 
extent  of  liis  plea  of  setoff.  The  evidence 
authorized  I  if  it  did  not  require)  the  ver- 
dict in  favor  of  the  former,  and  aa  to  this 
defendant  a  new  trial  was  properlv  refused. 
As  to  the  latter,  on  account  of  the  admis- 
sions of  incompetent  evidence,  a  new  trial  is 
granted. 

(November  13,  1014.) 

ERROR  to  the  Superior  Court  for  Jones 
County  to  review  a  judgment  in  favor 
of  defcndsnt  Smith,  and  an  order  over- 
ruling a  motion  for  new  trial,  in  an  mo- 
tion brought  to  recover  the  amount  alleged 
to  be  due  on  a  promiseory  note.     A19rmed 

."Statement  by  Evans,  P.  J.: 

This  was  an  action  by  the  National  Bank 
of  Tifton  against  Mrs,  llary  E.  Jamea 
Smith  and  W.  E.  James,  to  recover  prin- 
cipal, interest,  and  attorneys'  fees  allied 
to  be  due  upon  a  note  for  $5,000,  signed 
by  Mary  E.  Jaroes_  Smith,  payable  to  tbe 
order  of  the  James  Manufacturing  Com- 
pany, and  indorsed  by  the  James  Manu- 
facturing Company  and  \Y.  E.  James.    The 

alleged,  appellee  assumed  no  liability  for 
the  debts  of  her  husband.  After  the  eon- 
tract  was  executed,  whether  her  husband 
Eaid  his  debts,  or  appellant  paid  them  for 
im,  could  not  affect  ber  separate  property. 
She  did  not  pledge  any  of  her  property  fur- 
ther than  to  waive  her  right  to  her  inchoate 
interest  in  her  husband's  real  estate,  and 
this,  under  our  dceisionx.  she  had  power  to 
do."  The  subsequent  contract  releasing  her 
rights  under  the  llrst  was  sustained,  the 
court  stating:  "It  was  not  a  contract  ot 
suretyship;  hut  a  eontrnet  into  which,  un- 
der the  statute,  appellee  [the  wife]  was 
empowered  to  enter." 

A  note  exiK'uted  by  a  married  woman  to 
a  surety  who  had  paid  s  certain  sum  for 
her  husband  was  held  not  binding  upon  her 
in  Russell  v.  Rice,  19  Ky.  L,  Rep.  1613,  44 
S.  W.  ]  10.  and  therefore  a  note  executed 
in  lieu  of  the  first  waa  not  enforceable  al- 
though executed  subsequently  to  a  judg- 
ment giving  her  the  rights,  powers,  a^ 
privileges  of  a  feme  sole.  W.  A.  E. 
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defendants  pleaded  tliat  the  note  was  given 
hy  Mary  E.  James  Smith  to  the  James 
Manufacturing  Company  without  conaidera- 
tioD;  that  \V.  E.  James  negotiated  with  the 
Commercial  Bank  of  Macon  a  loan  for 
$5,000,  and  procured  E.  A.  Buck  to  become 
hia  indorser  thereon,  and.  to  secure  Buck, 
W.  E.  James  deposited  with  him  the  note 
sued  on;  that  afterwards  this  indebtedness 
to  the  Macon  Ijank  was  paid  in  full  by  W 
James;  and  that,  after  the  note  sued 
was  past  due,  W.  E.  Jamea  procured  a  loan 
from  the  National  Bank  of  Tifton  for 
$5,000,  which  was  indorsed  by  E.  A.  Buck, 
who,  without  right  or  authority,  deposited 
with  the  plaintilT  bank  the  note  in  suit. 

Mary  E.  James  Smith  pleaded  that  the 
note  in  suit  was  without  consideration,  and 
was  made  solely  by  her  as  an  accommoda- 
tion to  W,  E.  James  and  the  James  Manu- 
faeturing  Company,  in  order  that  the  latter 
might  secure  tlie  indorsement  of  E.  A.  Buck 
on  notes  given  to  tlie  CommercisI  National 
Bank  and  the  American  National  Bank  of 
Macon,  Georgia;  that  she  was  a  married 
woman,  and  E.  A.  Buck  had  full  knowledge 
of  that  fact  and  of  all  the  circumstances 
attending  the  execution  of  the  note  in  suit, 
and  the  purposes  for  which  it  was  made; 
that  in  substance  her  contract  was  one  of 
suretyship;  and  that  she  is  not  liable  there- 
an  by  reason  of  the  statute  forbidding  s 
married  woman  to  bind  her  separate  estate 
by  a  contract  of  suretyship.  W,  £.  James 
pleaded  that  he  gave  to  the  president  of 
the  plaintilT  bank  a  note  for  $2,500,  signed 
by  hia  mother,  Mary  E.  James  Smith,  pay- 
able to  the  James  Manufacturing  Company, 
and  indorsed  by  the  company  and  by 
self,  for  the  purpose  of  having  the 
discounted  by  the  bank;  that  the  bank  did 
discount  the  note;  that  he  subsequently 
paid  the  same  to  the  person  to  wliom  the 
hank  had  discounted  it;  and  that  he  never 
received  any  of  the  proceeds  on  tiie  discount. 
and  he  asks  for  a  verdict  and  judgment  of 
set-off  for  the  amount  alleged  to  liave  been 
received  by  the  bank.  The  jury  returned  a 
verdict  in  the  tavor  of  Mary  E.  James 
Smith,  and  in  favor  of  the  plaintilT  against 
the  other  defendant,  W.  E.  James,  for  $2,500 
principal,  besides  interest  and  attorneys' 
fees.  The  plaintiff  moved  for  a  new  trial, 
which  was  refused- 
Mr.  John  R.  L.  Snillli.  for  plaintilT  in 

It  was  error  to  allow  Mrs.  Smith  to  tes- 
tify that  there  was  no  consideration  for  her 
aigning  the  note  sued  upon;  such  testimony 
being  objected  to  on  the  ground  that  the 
note  being  under  seal,  it  could  not  be 
claimed  in  her  behalf  that  there  was  DO 
consideration  for  it. 
L.B.A.191SB. 


Rutherford  t.  Executive  Committee,  B 
Ga.  54;  Justices  of  Lee  County  v.  Smith, 
13  Ga.  502;  Smith  v.  Smith,  38  Ga.  lOO. 
91  Am.  Dec.  761;  Sivell  v.  Hogan,  119  Ga. 
167,  46  S.  E.  67;  Slaton  v.  Fowler,  124  Ga. 
935,  53  S.  E.  567. 

The  undertaking  of  Mrs.  Smith  was  origi- 
nal, and  not  collateral.  It  was  separate 
from  that  of  Buck's,  and  not  joined  with  it, 
and  she  was  not  liable  to  the  person  to 
whom  Buck  was  liable. 

Jones  V.  Shorter,  1  Ga,  294,  44  Am.  Dec. 
649;  Hill  V.  Cooley,  112  Ga.  115,  37  S.  E. 
lOB ;  Villa  Rica  Lumber  Co.  v.  Paratain.  92 
Ga.  370,  17  S.  E.  340;  16  Am.  4  Enjt-  Enc. 
Law,  1,08;  1  Brandt,  Suretyship  k  Guar- 
anty,  g  5,  p.  20. 

The  aeaumption  by  Buck  of  the  obliga- 
tion to  the  bank  constituted  in  law  a  con- 
sideration tor  the  contract  of  Mrs.  Smith. 
Hence  the  verdict  in  her  favor  was  con- 
trary to  law. 

Jones  v.  Shorter,  1  Ga.  294,  44  Am.  Dec, 
849;   19  Am.  i  Eng.  Enc.  Law,  172. 

The  payment  by  defendant  Jamea  of  the 
$2,500  was  not  so  involuntary  as  to  enable 
him  to  recover  it,  or  set  it  off  as  a  lia- 
bility of  the  bank  to  him. 

Arnold  v.  Georgia  R.  A  Bkg.  Co.  60  Ga. 
304 ;  Firat  Nat.  Bank  v.  AmerieUB,  6S  Ga. 
119,  45  Am.  Rep.  476;  Williams  v.  Stew- 
art, 115  Ga.  864,  42  8.  E.  256;  Hoke  v. 
AtlanU,  107  Ga.  416,  33  S.  E.  412. 

Even  in  its  broadest  sense,  as  including 
not  only  surety  ship,  but  guaranty  also, 
there  can  be  no  suretyship  without  a  prom- 
ise to  answer  for  the  debt,  default,  or  mis- 
carriage of  another.  . 

Stearns,  Suretyship,  gS  1,  32,  35,  pp.  1, 
37,  41 ;  Pingruy,  Suretyship  &  Guaranty, 
§g  2,  382,  pp.  2,  400;  Childe,  Suretyship 
A  Guaranty,  §  8,  p.  3;  27  Am.  A  Eng. 
Enc.  Law,  431;  32  Cyc.  14;  Richardson  v. 
Allen,  74  Ga.  722;  Manry  v.  Waielbaum 
Co.  108  Ga.  14,  33  S.  E.  701;  SUte  v. 
Henderson,  120  Ga.  784,  48  S.  E.  334;  Reid 
V.  Flippen.  47  Ga.  273;  Chapin  v.  Merrill. 
4  Wend.  657;  Green  v.  Creaswell,  10  Ad. 
A  EI.  453,  2  Perry  A  D.  430,  9  L.  J.  Q.  B, 
N.  S.  63,  4  Jur.  109;  Reader  v.  Kingham, 
13  C.  B.  N.  S.  344,  32  L.  J.  C.  P.  N.  S. 
108,  0  Jur.  N.  S.  797,  7  L.  T.  N.  S.  789, 
n  Week.  Rep.  366;  Wildes  v.  Dudlow.  L. 
R.  19  Eq.  198.  44  L.  J.  Ch.  N.  S.  341.  23 
Week.  Rep.  435;  Courtis  v.  Dennis,  7  Met. 
510;  Read  v,  Cutts,  7  Me.  186,  22  Am.  Dec. 
184 ;  Kearnea  v.  Montgomery,  4  W.  Va. 
29;  Hill  V.  Cooley,  112  Ga-  118,  37  S.  E. 
100;  Maynard  v.  Uaynard,  12  Ga.  App. 
.  E.  109;  1  Brandt,  Suretyship  & 
Guarsnty,  g  5,  pp.  19,  20;  16  Apx.  A  Eng. 
Enc.  Law,  188. 

Mr.  J.  B.  JaclcBOn  also  for  plaJntiS  ia 


,y  Go  Ogle 
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Kvans,  P.  .1.,  di'liverrd  the  opinion  of  tht 

1.  There  was  evidence  tending  to  show 
that  W.  £.  James  and  another  person  con- 
stituted a  partnership  under  the  flrm  name 
of  James  Manufafturing  Company,  This 
partnership  desired  to  make  a  loan  from 
certain  banks,  and  Mrs.  Smith  gave  the  note 
in  suit  for  tlie  purpose  of  enabling  her  son 
to  borrow  the  money  upon  the  indorsement 
of  E.  A.  Buck.  It  was  agreed  between  Buck 
and  James  that  the  former  would  indorse  the 
note  of  the  partnership  upon  the  security 
of  liis  mother's  note.  Buck  did  indorse  the 
note,  and  the  loan  was  made  to  the  James 
Manufacturing  Company.  At  the  time  of 
his  indorsement,  Buck  knem  that  Mrs.  Smith 
was  a  married  woman,  and  had  given  this 
note  to  her  son  as  accommodation  paper. 
to  aid  in  procuring  his  indorsement.  It 
was  admitted  that  the  note  in  suit  was  ac- 
quired by  the  plaintiff  bank  after  its  ma- 
turity, being  deposited  for  collection  hy 
Buck.  The  court  instructed  the  jury  that 
if  Mrs.  Smith  signed  the  note  sued  on  with- 
out consideration,  and  with  the  purpose  of 
allowing  her  son  to  use  it  to  secure  Buck 
against  loss  by  reason  of  his  indorsement  for 
.lames  of  a  certain  note  to  the  Macon  bank, , 
and  if  Buck  was  acquainted  with  all  of  the 
facts  at  the  time  the  note  was  transferred 
to  him,  and  if  Mrs.  Smith  was  a  me 
woman,  slie  would  not  be  liable  thi 
The  plaintiir  raises  tlfe  point  that  the  facts 
hypotliesized  by  the  court  do  not  const: 
a  contract  of  suretyship. 

In  this  state  a  wife  is  a  feme  sole  a 
her  separate  estate,  unless  controlled  by  the 
settlement;  and,  while  she  may  contract,  she 
cannot  bind  her  separate  estate  by  any  con- 
tract of  suretyship.  Civil  Code  1910,  g 
30U7.  So  that  it  becomes  necessary  to  de- 
termine whether  the  transaction  referred  to 
in  the  court's  instruction  is  included  within 
this  statutory  prohibition.  The  Code  de- 
clares: "Tlie  contract  of  suretyship  is  that 
wliereby  one  obligates  himself  to  pay  the 
debt  of  another,"  etc.  Civil  Code  1910, 
g  3538. 

And  a^in:  "The  obli);ation  of  the  sure- 
ty is  accessory  to  that  of  his  principal," 
etc.  g  3539. 

It  is  contended  that  there  cannot  be  a  lia- 
bility of  snretyship  unless  the  surety  and 
his  principal  are  obligated,  not  only  for  the 
same  debt,  but  also  to  the  same  creditor. 
Many  authorities  have  been  called  to  our 
attention  by  the  plaintiff,  to  establish  the 
proposition  that  the  obligation  of  the  sure- 
L.R.A.1915B. 


ty  is  for  tlie  debt,  default,  • 
of  his  principal.  Most  of  these  cases  con- 
cern the  statute  of  frauds.  In  Jonea  t. 
Shorter,  1  Gh.  204,  44  Am.  Dec.  ai»,  it  was 
held  that  a  promise  by  one  person  to  in- 
demnify another  for  becoming  surety  for  a 
third  is  not  within  the  statute  of  frauds, 
and  need  not  be  in  writing.  We  rccoguiie 
that  there  is  a  distinction  between  contracts 
of  suretyship  and  contracts  of  indemnity. 
"In  a  contract  of  indemnity  the  indemni- 
tor, for  a  consideration,  promises  to  in- 
demnify and  save  harmless  the  indemnitee 
against  liability  of  the  indemnitee  to  a 
third  person,  or  against  loss  resulting  from 
such  liability.  The  contract  of  the  indemni- 
tor Is  an  original  undertaking,  llie  indem- 
nitor is  liable  only  tn  the  Indemnitee  and 
his  assigns:  and  unless  he  has  stipulated 
for  it,  he  has  no  remedy  over  against  the 
party  for  whose  benefit  tbe  contract  was 
made."  1  Brandt,  Snretyship  *  Guaranty, 
f  d,  pp.  19,  20. 

Such  is  undoubtedly  the  rule  where  the 
indemnitor  is  under  no  l<^al  disability  to 
make  the  contract  against  liability  on  which 
the  indemnity  is  taken.  Should  the  gen- 
eral rule  apply  in  a  case  where  the  in- 
dorse r's  indemnitor  is  prohibited  by  law 
from  making  the  indorsement  for  which  the 
indemnity  is  to  operate  as  a  substitute? 
An  accommodation  indorser  is  a  surety,  and 
the  statute  forbids  a  married  woman  to 
make  a  contract  of  suretyship.  A  married 
woman  cannot  make  herself  liable  by  be- 
coming an  accommodation  indorser,  and  the 
spirit  of  the  statute  outlaws  a  contract  Ax- 
ing an  ultimate  liability  for  the  same  debt 
which  she  cannot  primarily  contract.  The 
whole  errangetnent  contemplated  a  loan  to 
the  son  on  the  faith  of  the  mother's  surety- 
ship. If  the  son  had  borrowed  the  money 
from  the  bank  on  a  note  with  his  mother, 
her  relation  to  the  bank  would  have  been 
that  of  a  suret;-,  and  her  indorsement  would 
have  been  ineRectual  to  bind  her  to  pay  lier 
son's  debt,  on  account  of  the  prohibition  of 
the  statute.  Instead  of  undertaking  to  con- 
tract directly  with  the  son's  creditor,  she 
contracted  with  one  to  assume  a  relation  of 
suretyship  on  the  faith  of  her  promise  that 
the  ultimate  liability  of  her  son's  default 
should  be  borne  by  her.  The  practical  ef- 
fect of  tlie  transaction  and  the  common  in- 
tent of  the  parties  to  it  was  that,  if  the 
son  failed  to  pay  the  debt,  the  mother  would 
be  answerable  for  bis  default.  It  is  true 
that  the  mother  was  not  liable  to  the  son's 
immediate  creditor,  but  her  contract  was  de- 
signed to  make  her  liable  for  the  same  debt 
when  it  was  paid  by  the  indorser.  One  who 
contracts  with  tfa«  payee  of  an  accommoda- 
tion  note   executed    by   a   married    woman. 
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tbat  on  the  faitli  of  its  security  he  will  in- 
dorse a  note  for  the  payee  for  disco 
bank,  and  reeeivee  her  note  with  knowledge 
of  all  the  facte,  enters  into  an  arrangement 
to  make  the  married  wora«n  uUiniatelj  lia- 
ble to  pay  the  debt  of  another;  and  such  a 
transketion  will  fall  within  the  law'e 
demnation  of  contracts  of  suretvship  by  a 
married  woman. 

2.  The  defendant  W.  E.  James  prayed 
that  he  recover  the  Hum  of  £2,500  from  the 
proceeds  of  the  note  which  he  claims 
have  discounted  with  the  plaintilTs  bank, 
and  for  which  be  never  received  credit.  He 
was  allowed  this  sum  as  a  credit  on  the 
note  sued  on,  by  the  verdict  of  the  jury. 
The  court  allowed  tiiis  defendant  to  testify 
with  reference  to  the  notewhich  it 
tended  that  J.  L.  Brooks  had  discounted 
for  Jamei,  and  which  James  bad  paid,  and 
for  which  he  contended  that  he  had  received 
no  credit,   as  follows; 

Q.  Did  Brooks  ever  admit  to  you  that  he 
didn't  give  you  credit  for  thie  moneyT  Did 
he  ever  n:ake  any  admission  about  this 
$2,300  notcT 

A.  He  said  he  would  make  it  good  to  me 
when  he  got  out  of  his  trouble  in  Albany. 

It  appeared  that  at  one  time  Brooks  was 
president  of  the  plaintiff  bank,  but  his  con- 
nection with  the  bank  had  been  severed 
wlien  this  statement  was  made.  The  burden 
was  on  the  defendant  to  make  it  appear  that 
Brooks  was  the  agent  of  tlie  bank  at  the 
time  he  was  alleged  to  have  made  the  ad- 
mission to  which  objection  was  taken.  He 
failed  to  carry  this  burden,  and  the  testi- 
mony was  inadmiasible.  Sweet  Water  Mfg. 
Co.  V.  Glover,  29  (ia.  300.  But  inasmuch  as 
this  evidence  related  solely  to  the  dufense 
of  tlie  defendant  VV.  E.  James,  and  had  no 
connection  with  the  defense  of  Mrs.  Smith, 
we  will  order  a  new  trial  only  as  to  the  is- 
sue made  by  the  plea  of  \V.  E.  James,  and 
not  disturb  so  much  of  the  verdict  as  ex- 
onerated Mrs.   Smith   from   liability. 

3.  1'he  motion  for  new  trial  contains  other 
assignments  of  error.  Either  they  are  so 
clearly  without  merit,  or  so  involved  in  the 
proposition  diseussed  iu  the  first  division 
of  this  opinion,  that  it  will  not  be  necessary 
to  separately  notice  them.  The  verdict  in 
favor  of  Mrs.  Smith  was  authorised,  if  not 
demanded,  by  the  evidence,  and  a  new  trial 
is  granted  as  to  the  defendant  W.  £.  James. 

Judgment  affirmed  in  part  and  reversed  in 
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JOHN  RUSSO,  Appt.. 


(—   La. 


,    80    So. 


85.) 


All  the  Justices  C' 
J.,  absent. 
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:,  except  Flsli,  Ch 


Theater  —  removal  of  patron. 

1.  The  superintendent  of  a  theater  owes 
a  duty  to  its  patrons  to  maintain  order  and 
quiet  during  a  performance.  If  be  believes 
— and  has  good  reason  to  believe — that  a 
certain  man  in  the  audience  is  guilty  of  au 

Headnotes  by  O'NlEU.,  J. 

Sate.  —  HumlUation  an  element  of  dam- 
agea  for  ereluKlon  from  place  of 
amuaement. 

The  earlier  cases  on  this  question  may 
be  found  in  notes  to  Buenzle  v.  Newport 
Amusement  Asso,  14  L.R.A.(N.S.)  1242. 
and   Aaron  v.   Ward,   38   L.H.A.(N.S.)    204. 

Since  the  compilation  of  the  above  notes 
no  case  except  Rraso  v.  Obfhbum  Theatbk 
t  Re.^ltv  Co.  has  arisen  in  which  a  person 
liBB  brought  damages  for  huoriliation  by 
being  excluded  from  a  place  of  amusement. 

In  Interstate  Amusement  Co.  v.  Martin,  8 
Ala.  App,  481,  62  So,  404,  a  performer  at 
a  theater  invited  plaintiff,  a  patron,  to  the 
sta^c,  and  in  the  presence  of  tlie  audience 
Addressed  to  him  insulting  and  defamatory 
language.  The  court  stat^  that  for  the  act 
of  the  employee  within  the  line  or  scope  of 
his  emplo.vment  the  employer  was  liable, 
where  such  act  constituted  a  breach  of  a 
duty  of  the  employer  to  the  plaintilT  aris- 
ing out  of  a  contract  between  them.  The 
alleged  act  of  the  employee  was  a  breach 
of  his  employer's  duty  to  the  plaintiff  not 
to  subject  the  latter  to  insult  or  indignity. 
In  this  case,  however,  a  judgment  for  plain- 
tiff was  reversed,  the  court  observing  that 
it  was  reversible  error  to  permit  the  plain- 
titf  to  answer  tjuestions  as  to  whether  the 
language  embarrassed  or  humiliated  him, 
since  it  is  improper  to  admit  evidence  as 
to  the  effect  of  an  occurrence  upon  one's 
mind  or  sensibility.  The  court  also  observed 
that  the  evidence  was  such  aa  to  support  a 
conclusion  tliat  the  act  of  the  plaintiff  In 
going  upon  the  stage  and  putting  the  per- 
former in  handcuSs  was  not,  as  was  alleged 
in  the  plea,  an  abandonment  of  his  position 
or  relation  as  the  guest  or  patron  of  the 
defendant,  but  was  a  compliance  with  a  re- 
quest made  in  behalf  of  the  defendant  to 
anyone  in  the  audience,  and  so  may  be  re- 
garded aa  an  act  which  the  defendant  in- 
vited the  plaintiff  as  its  patron  or  guest  to 
perform. 

Generally  as  to  nature  and  extent  of 
rights  of  holder  of  ticket  of  admission  to 
place  of  amusement,  see  notes  to  Ilornev  v. 
Nixon,  1  L.R.A.(N.S.)  1184,  and  Marfonc 
V,  Washington  Jockey  Club,  43  L.R.A,( N.S.J 
061.  J.  D.  C. 
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improper  disturbance,  tbe  superintendent  ie 
justified  in  requesting  him  to  be  quiet,  pro- 
vided  it  la   done  quietly   and   politel}>   and 
witliout  causing  unnocessftry  humiliation. 
Same  —  summonlDK  police. 

2.  When,  under  the  foregoing  eircum- 
staucca,  tbe  person  requested  to  be  quiet 
followa  the  superintendent  baeli  to  the  lat- 
ter's  place  in  the  foyer,  provoltes  a  dis- 
turbance with  him,  and  persists  in  loud 
talking,  the  superintendent — especially  aft- 
er politely  endeavoring  to  persuade  the 
man  to  be  quiet  and  return  to  his  seat — is 

'    justified   in   summoning   a   police  officer   to 

Same  —  eicluslon  from  biilldlng  —  niis- 
take  —  llablltly. 

3,  When  a  policeman,  summoned  under 
the  circumstances  above  stated,  finds  the 
man  complaining  so  loudly  as  to  disturb 
the  audience,  the  otficer  is  justified  in  de- 
manding that  he  be  quiet  or  go  out  of  the 
theater;  and,  if  the  disturber  thereupon 
walks  out,  the  proprietor  of  the  theater 
will  not  be  held  liable  in  damages  to  him 
for  humiliation  or  injury  to  his  reputation, 
even  though  the  superintendent  may  have 
been  mistaken  aa  to  who  was  guilty  of  tbe 
original  disturbance. 

(November  4,  l!114.t 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Civil  District  Court  for  the  Parish 
of  Orleans  in  defendant's  favor  in  an  ac- 
tion brought  to  recover  damages  for  alleged 
humiliation  and  injury  to  plaintiff's  repu- 
tation by  removal  from  defendant's  t beater. 
Affirmed. 

Tile  facta  are  stated  in  the  opinion. 

^r.  Joseph  H.   Brewer,   for  appellant; 

Where  a  person  is  wrongfully  expelled 
from  a  hall  for  admission  to  which  he  has 
paid  tbe  price  demanded,  bis  damages  are 
not  limited  to  the  amount  paid  for  admis- 
sion ;  but  he  may  be  compensated  for  in- 
dignity and  disgrace,  or  any  other  damages 
actually  sustained  by  him. 

Smith  V,  Leo,  92  Hun,  242,  36  N.  Y.  Supp. 
648;  Weber-Stair  Co.  v.  Fisher,  —  Ky.  — , 
lie  S.  W.  1B5;  Cremore  v.  Iluber,  18  App. 
Div,  231,  45  N.  Y.  Supp.  947;  Magovern- 
ing  v.  Staples,  7  I<ans.  145;  Drew  v.  Peer, 
93  Pa.  234;  MacGowan  v.  DulT,  14  Daly, 
315;  May  v.  Shreveport  Traction  Co.  127 
La.  420,  32  L.R.A.(N.S,)   206,  53  So.  671. 

Aa  part  of  tbe  compensatory  damages, 
there  can  be  given  a  suitable  recompense 
for  injury  to  plaintifTs  feelings  and  tbe 
humiliation  and  indignity. 

Hamilton  v.  Third  Ave.  R.  Co.  53  N.  Y. 
25;  Buck  V,  Webb,  68  Hun,  185,  11  N.  Y. 
Supp.  617;  Fisher  v.  Metropolitan  Elev.  R. 
Co.  34  Hun,  433;  Schmidt  v.  New  Orleans 
E.  Co.  116  La.  311.  7  L.R.A.CN.S.)  182,  40 
So.  714;  Sedgw.  Damages,  8th  ed.  p.  87, 
L.R.A.1915B. 


S  47;  Johnson  t.  Lew,  118  ijt.  447.  f 
L.R.A.(N.8.)  1020,  118  Am.  St.  Eep.  378, 
43  So.  .46,  10  Ann,  Caa.  722;  Lewis  v. 
Holmes,  108  La.  1030,  81  L.R.A.  274,  34  So. 
68;  Bernard  v.  Kelley,  118  La.  132,  42  So. 
723. 


O'Xiell,  J,,  delivered  the  opinion  of  the 

The  plaintiff  has  appealed  from  a  judg- 
ment of  the  district  court  rejecting  his  de- 
mand for  damages  for  alleged  humiliation 
and  alleged  injury  to  his  reputation.  He 
avers  that,  while  he  was  peacefully  attend- 
ing a  performanL'C  in  the  defendant's  thea- 
ter, the  superintendent  unjustly  accused  him 
of  being  drunk  and  of  using  loud  and 
boisterous  language,  and  without  juat  cause 

'  had    him    ejected    from    the   theater    by    a 

,  police   officer. 

I  During  a  mating  performance  at  which 
the  plaintiff  and  a  companion  occupied  seats 
in  the  third  row  from  the  rear  of  the  par- 
quet, someone  in  the  audience  became  boia- 
teroUB,  and  loudly  aiidrcased  a  remark  to  one 
of  the  performers.  The  plaintiff  and  hia 
witnesses  say  it  was  done  by  someone  a  few 
rows  in  front  of  him.  The  superintendent 
and  an  usher  insist  that  the  disturbanee 
was  made  by  the  plaintiff.  Be  this  as  it 
may,  the  superintendent,  who  was  standing 
close  by,  believmg  tha',  the  plaintiff  had 
committed  the  disturbance,  and,  being  so  as- 
sured by  one  of  the  usliers,  walked  over  and 
placed  hie  hand  upon  the  plaintiff's  should- 
er and  requested  him  to  be  quiet.  The 
plaintiff  and  his  companion  say  that  the  • 
superintendent  thereupon  accused  the  plain- 
tiff of  being  drunk,  and  said  that  if  he  did 
not  "cut  out"  the  noise  he  would  be  put  out 
of  the  house.  The  superintendent  and  the 
usher  deny  that  the  former  said  or  did  any- 
thing more  than  to  politely  request  the 
plaintiff  to  be  quiet.  No  one  heard  what 
was  then  said  e:icept  the  plaintiff,  his  eom- 
panion,  the  superintendent,  and  the  usher. 
The  superintendent  immediately  returned  to 
his  place  in  tbe  foyer,  and,  a  moment  later, 
tbe  plaintiff  followed  him  there  aod  re- 
monstrated with  him,  saying  that  he  (the 
superintendent)  had  made  a  mistake,  that 
he  (plaintiff)  had  not  created  any  disturb- 
ance, and  asking  why  the  superintendent 
had  not  got  after  the  guilty  person.  The 
plalntifT  and  his  witnesses  say  that  the 
superintendent  then  caught  the  plaintiff  by 
the  arm,  again  accused  bim  of  being  drunk, 
and  attempted  to  eject  him  from  the  thea- 
ter; and  that  the  plaintiff  only  said:  "I 
have  done  nothing;  if  you  want  to  put  me 
out,  get  a  policeman."    The  defendanfa  wit- 
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npsiee,  on  thf  contrarj,  say  that,  while  the 
plaiutiti  wsB  remonstrating  loudl;  with  the 
sllperintenilent,  the  tatter  did  nothing  i 
than  tu  put  liis  hand  upon  the  plaiatiff's 
arm  and  say  politely:  "That  is  all  right: 
be  quipt  and  go  back  to  your  seat."  They 
say  that  the  plaintilT  continued  disturbing 
the  audience  until  the  police  ofTicet  arrived 
and  the  two  walked  out  of  the  theater, 
is  admitted  by  the  plaintiff  that  he  did  not 
return  to  his  seat,  and  it  ie  admitted  by  the 
superintendent  that  he  sent  for  the  poti 
officer,  who  wag  in  the  upper  balcony. 

The  plaintiff  and  hie  witnesses  say  that 
the  police  offlcer  took  hold  of  him  and  i 
corted  him  out  of  the  theater,  accusing  bi 
of  being  drunk.     The  defendant's  witnesses 
deny  all  of  this.    The  police  officer  says  that, 
when  he  arrived  in  the  foyer,  the  plaintiff 
was  talking  very  loudlj',  disturbing  the 
dii^nce,   and,   addressing  the  officer   and 
forring  to  the  superintendent,  said:     "This 
man   is  getting  onto  me  and   saying  I   am 
making  a  noise,  and  I  am  not."    The  offlcer 
told  him  to  shut  up  or   leave   the  theater. 
The  officer  saya  tliat  the  plaintiff  persisted 
in  bis  loud  talk  while  he  (tbe  officer}   tried 
to  quiet  him,  and  that  the  plaintiff  walked 
out  of  the  theater  ahead  o(  the  officer. 

The  superintendent  and  the  police  officer 
deny  that  either  of  them  accused  the  plain- 
tiff of  being  drunk,  and  their  testimony  is 
torroborated  by  that  of  other  witnesses  who 
were  in  a  position  to  bear  the  accusation  if 

There  is  considerable  doubt  that  the  plain- 
tiff was  guilty  of  the  original  disturbance, 
but  the  euperintendent,  believing  that  the 
plaintiff  was  the  guilty  party,  was  acting 
within  the  proper  performance  of  his  duty 
when  he  requested  him  to  be  quiet.  The 
plaintiff  or  his  companion  did  not  then  tell 
the  superintendent  that  he  was  mistaken, 
or  that  someone  in  front  of  them  bad  made 
tbe  noise.  There  was  no  one  else  in  that  sec- 
tion of  the  parquet  who  could  have  seen  or 
heard  the  superintendent  address  the  plain- 
tiff in  his  seat,  except  two  ladies,  who  were 
two  rows  behind  the  plaintiff.  Testifying 
in  his  behalf,  they  say  they  thought  nothing 
of  that  incident,  and  that  their  attention 
was  not  distracted  from  the  performance  un- 
til the  plaintiff  arose  and  followed  the  su- 
perintendent back  to  the  foyer.  Our  eon- 
elusion  is  that  it  was  the  plaintiff's  going 
back  into  the  foyer  and  provoking  the  dis- 
turbance with  the  superintendent  that 
brought  on  whatever  humiliation  he  suf- 
fered. 

Tbe  judgment  appealed  from  is  affirmed 
at  tbe  cost  of  the  appellant 
1..R..A.1013B.  7 
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MARTIN  MARTINSON,  Appt. 
(127  Minn,  262,  140  N.  W.  370.) 

Contract  —  effect  of  Intoxication. 

1.  A  contract  entered  into  by  a  person  In 
such  a  state  of  intoxication  that  he  is  un- 
able to  comprehend  its  terms  is  voidable, 
but  not  void.  If.  after  having  knowledge  of 
and  comprehending  its  terms,  he  affirms  it. 
it  becomes  valid  and  binding.  His  failure 
to  disaffirm  it  within  a  reasonable  time 
after  having  such  knowledge  is  deemed  an 
election  to  affirm  it. 

Note  —  maker  Intoxicated  —  ratification . 

2.  Where  defendant  executetl  a  promis- 
sory note  for  a  valid  pre-existing  debt,  and. 
for  at  least  five  years  after  full  knowledge 
of  the  transaction,  recognized  the  note  as 
valid  and  repeatedly  promised  to  pay  it,  he 
cannot  therefore  interpose  as  a  defense 
thereto  that  he  was  intoxicated  when  he 
signed  it,  and  testimony  to  prove  such  in- 
toxication may  properly  be  stricken  from 
tbe  record. 

Trial  —  statutorf  duty  of  fxiurt. 

3.  Section  79B8,  Gen,  Stat.  JS13,  does  not 
deprive  the  court  of  the  power  to  strike  out 
immaferiat  evidence,  nor  require  it  to  sub- 
mit to  the  jury  questions  having  no  bear- 
ing upon  the  outcome  of  the  suit.  Where 
the  court  states  tbe  case  as  it  is,  explains 
the  rules  of  law  which  apply,  and  permits 
the  jury  to  return  such  verdict  as  they  may 
deem  proper  under  the  circumstances,  tbe 
court  has  fully  performed  the  duty  imposed 
upon  it  by  this  statute. 


(November  6,   1914.) 
Head  notes  by  Tavlob,  C. 


lis  not«  is  a  continuation  of  notes  to 
Wright  V.  Waller,  54  L.R.A.  440;  Kuhl- 
man  v.  Wieben,  2  L.R.A.(N.S.)  S66i  and 
Miller  v.  -Sterringer,  25  L.R.A.(N.S.t    598, 

where   the   earlier   cases  wpon   this  ques- 

in  are  collected  and  discussed. 

For  intoxication  as  defense  to  bill  or  note 

hands  of  bona  fide  holder,  assuming  that 

would  be  invalid  as  between  the  in^me- 

diate  parties,  see  note  in   46  L.R.A.fN.S.) 

212. 

The  right  to  affirmative  relief  in  equity 
from  contract  on  ground  that  it  was  pro- 
cured  from   complainant   while   intoxicated 

treated  in  note  in  17  L.R,A.(N.8.)   lOftfl. 

Marriage  contracts  are  not  within  the 
scope  of  tbe  present  note.  As  to  mental 
citv  essential  to  a  valid  marriage,  see 
notes  iii  40  L.B.A.  737,  and  38  L.R.A.IN.8  ' 
81S. 
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APPEAL  by  defeudant  from  an  order  of 
the  District  Court  for  Wilkin  County 
denying  new  trial  of  an  action  brought  to 
recover  an  amount  alleged  to  be  due  on  a 
promisaory  note.     Affirmed. 

Tlie  facts  are  stated  in  the  CommiBsion- 
er'9  opinion. 

Mr.  l«onard  Eriksson,  for  appellant; 

Intoxication  which  is  so  excessive  as  to 
deprive  one  of  his  understanding  ia  a  good 
defense  to  an  alleged  contract  made  while 
the  defendant  was  in  that  condition. 

Wright  7.  Waller,  121  Ala.  557.  64 
L.R.A.  440,  29  So.  57;  Wright  v.  Fisher,  fl5 
Mich.  275,  8  Am.  St.  Rep.  886,  32  N.  W. 
t(05;  Reynolds  v.  Deehaums,  24  Tex.  174, 
78   Am.   Dec.   101. 

It  ia  a  question  of  tact  for  the  jury 
whether  the  degree  of  drunkenness  existed 
which  vitiated  tiie  contract. 

Slaughter  v.  Cunningham,  24  Ala.  260, 
eo  Am.  Dec.  463;  Cochran  v.  Toher,  14 
Minn.  385,  Qil.  293;  Tliomp.  Trials,  1118, 
1174;   Beach,  Contr.  746. 

Messrs.  Lewis  F..  Jones  and  D.  J. 
Jones,  for  respondent: 

Defendant  must  rescind  or  repudiate  his 
contract   within   a   reasonable  time. 

Carpenter  v.  Kodgers,  61  Mich.  384,  1 
Am.  St.  Rep.  585,  28  N.  W.  158;  J,  I. 
Case   Threshing   Mach.   Co.   v.    Meyers,    78 


Xeb.   885,  9   L.R.A.(N.S.)    070,   111   N.   W. 
602;  Lyon  v.  Phillips,  106  Pa.  57. 

To  avoid  a  contract  on  the  grouud  of  in- 
toxication, it  must  be  shown  either  that 
the  intoxication  was  produced  by  the  act 
or  connivance  of  the  person  against  wbom 
the  relief  is  sought,  or  that  undue  advan- 
tage waa  taken  of  the  party's  situation. 

Maxwell  v.  Pittenger,  3  N.  J.  Eq.  158; 
Woodson  v.  Gordon,  Peck  (Tenn.)  106,  14 
Am.  Dec.  743;  Henry  v.  Ritenour,  31  Ind. 
136. 

There  being  no  evidence  tliat  plaintiH  in- 
duced or  procured  the  allied  intoxication, 
the  contract  may  he  ratifled  by  defendant 
when  sober,  and  if  so  ratifled  will  be  en- 
Eaton  V.  Perry,  20  Mo.  06;  Hawley  v. 
Howell,  60  Iowa,  79,  14  N.  W.  109;  J.  I. 
Case  Threshing  Mach.  Co.  v.  ^leyers,  78 
Neb.  685,  9  L.R.A.{N.S.)  970,  111  X.  W. 
802. 

A  party  to  a  voidable  contract  must  dis- 
affirm within  a  reasonable  time,  and  where 
there  is  mere  delay  to  disaffirm  and  noth- 
ing to  explain  or  excuse  it,  whether  the 
delay  is  for  more  than  a  reasonable  time 
is  for  the  court,  and  a  delay  of  three  years 
and  a   half  is  unreasonable. 

Goodnow  T.  Empire  Lumber  Co.  31  Minn. 
468,  47  Am.  Rep.  798,  IS  N.  W.  283;  EiMn- 


Degree  of  intoxication. 
Supplementing   notes   in   54    L.R.A.   440, 
and  25  L.R.A.  (N.S.)   598. 

In  accordance  with  tile  general  rule  as 
stated  in  the  earlier  notes,  that  it  must 
be  shown  that  a  man  was  incapable  of  exer- 
cising judgment,  of  understanding  the  pro- 
posed engagement,  and  of  knowing  what  he 
was  about  when  he  entered  into  the  con- 
tract, or  else  it  will  be  held  binding,  the 
court  in  Sievprtsen  v.  I'axton-Eckman 
Chemical  Co.  180  Iowa.  662,  133  N.  W. 
744,  142  N.  W.  424,  held  erroneous  an  in- 
struction that  plaintiff  might  be  relieved  of 
liability  on  his  contract  and  note  because 
of  intoxication,  without  proving  that  at  the 
time  of  executing  the  same  he  was  so  drunk 
as  not  to  know  what  he  was  doing;  there 
lieing  no  explanation  of  the  propoi^itton  so 
statnl,  nor  any  reference  to  the  claim  that 
defendant's  agents  had  induei'd  the  plain- 
tiff to  drink  with  them. 

In  Snead  v.  Scott,  —  Ala.  — ,  62  So.  38, 
it  is  stated  that  to  rendur  the  contract 
voidable  it  must  be  made  to  appear  that 
the  party  was  intoxicated  to  such  a  degree 
that  he  was  "incapable  of  e.ierciaing  judg- 
ment, understanding  the  proposed  engage- 
ment, and  of  knowing  what  lie  was  about 
when  he  entered  into  the  contract  sought 
to  be  avoided."  Wright  v.  Waller,  127  Ala, 
557,  S4  h.RJi..  440,  29  So.  S7.  Of  course 
where  drunkenness  is  sui 
other  party  with  fraudul 
degree  of  incapacity  may  suffice  to  avoid 
the  contract.  On  the  issue  of  the  inca- 
L.R.A.1015B. 


pacity  of  plaintiff's  father,  by  reason  of 
drunkenness  at  the  time,  to  make  the  mort- 
gage to  Sncad,  proof  merely  that  he  "was 
drunk"  on  the  morning  the  mortgage  was 
executed  had  no  tendency  per  te  to  show 
that  he  waa  without  contractual  capacity. 
There  must  be  some  evidence  of  a  resultant 
condition  indicative  of  that  extreme  im- 
pairment of  the  faculties  which  amounts  to 
contractual  incapacity.  Nor  waa  the  mort- 
gagor's drunkenness  on  the  afternoon  of 
that  day,  nor  the  fact  that  he  had  been 
drinking  heavily  for  six  months  prior  there- 
to, competent  evidence  upon  this  issue,  in 
the  absence  of  some  evidence  of  incapacity 
by  reason  of  drunkenness  at  the  time  he 
made  the  contract,  even  if  such  evidence  of 
remote  drunkenness  were  in  anv  case  ad- 
misstble. 

A  drunkard  is  held  incompetent  to  exe- 
cute a  conveyance  only  upon  proof  that  at 
the  time  of  the  act  his  understanding  was 
clouded,  or  his  reason  dethroned  by  actual 
intoxication.  Somcrs  v.  Ferris,  —  Slich.  — , 
148  N.  W.  782. 

A  deed  executed  by  a  person  bo  destitute 
of  reason  as  not  to  know  the  nature  or  con- 
sequences of  his  act,  though  his  incom- 
petency be  produced  by  intoxication,  is  void- 
able and  may  be  avoided  by  himself,  though 
the  intoxication  was  voluntsry,  and  not 
produced  bv  the  circumvention  of  the  other 
partv.  Coody  v.  Coodv,  39  Okla,  719, 
L.R.A.191G,  — ,  136  Pac.  754.  To  the  same 
effect  is  Straughan  v.  Cooper,  —  Okla.  — , 
139  Pac.  265, 
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Taylor,  C,  (Hud  the  following  opinions 
This  is  a  suit  upon  a  proniUeory  note. 
The  defeniw  iiiterpoaed  is  ttiat  defendant 
WBB  80  dnmk  when  he  signed  it  that  he  was 
incapable  of  entering  into  a  contract.  At 
the  cloae  of  the  evidence  all  teatimonj  tend- 
ing to  prove  such  drunkennees  was  strick- 
en out  on  motion  of  plaintiff.  The  testi- 
mony HO  stricken  out  would  have  supported 
a  finding  by  the  jury  that  defendaut  was 
into:ticated  to  the  extent  claimed,  and  con- 
sequently the  aetion  of  the  court  in  striking 
it  out  presents  the  question  as  to  wheth- 
er the  fact  of  such  intoxication  was  a  de- 
fense to  the  suit. 

1.  The  note,  together  with  a  chattel  mort- 
gi^  upon  some  iiorses,  was  executed  on 
January  10,  1906.  Defendant  had  previous- 
ly mortgaged  the  horses  to  a  third  party. 
He  subsequently  sold  them,  and  apparently 
applied  the  proceeds  upon  the  first  mort- 
gage. He  paid  none  of  such  proceeds  to 
plaintiff.  PlaintitT  made  no  attempt  to  en- 
force his  mortgage,  and  never  received  any- 
thing thereunder.  He  made  several  threats 
to  prosecute  defendant  criminally  for  sell- 
ing mortgaged  property,  but  no  prosecution 
was    ever    instituted.      Defendant,    at    the 


trial,  admitted  and  teatihed  that  he  was  in- 
formed of  the  note  and  mortgage  and  knew 
that  he  had  executed  them  on  January  11, 
ie06,  tile  next  day  after  their  execution; 
that  the  note  was  given  for  a  prior  debt, 
and  that  he  owed  such  debt;  that  after 
knowing  that  he  had  executed  the  note,  he 
repeatedly  promised  to  pay  it;  that  he  made 
two  payments  upon  it — one  of  $S0  in  Sep- 
tember, 1008,  and  another  of  $50  in  Oc- 
tober, 1908;  and  tb^t  be  made  no  claim  to 
plaintiff  that  the  not«  was  invalid,  because 
executed  while  he  was  intoxicated,  until 
gome  time  in  the  spring  of  16^3.  His  wife 
testiSeJ  that  one  of  plaintiff's  attorneys 
came  to  the  house  at  a  time  when  her  hus- 
band was  absent;  and  that,  in  response  to 
an  linquirj  as  to  whether  they  could  make 
a  payment  upon  the  note,  she  informed 
him  that  they  would  not  pay  it  as  ber  hus- 
band was  intoxicated  when  he  signed  it. 
She  was  unable  to  Hk  the  date  of  this  con- 
versation with  any  definiteness,  but  stated 
that  it  occurred  some  tAvo  years  before  the 
trial-  As  the  trial  took  place  in  December, 
1913,  this  conversation  probably  occurred 
some  time  in  1011.  It  is  not  claimed  that 
there  was  any  act  repudiating  the  note 
prior  to  this  conversation;  but  defendant 
contends  that  this  conversation,  and  the 
statement  which   he  himself  made  in  the 


Where  a  person  when  drinking  iiii 
eating  liquor  seemed  to  lose  all  control  of 
bis  menUl  as  welt  as  moral  faculties,  could 
be  easily  persuaded  to  do  almost  anything, 
had  no  idea  of  the  value  of  money,  no  ca- 
pacity to  attend  to  business,  and  would  aeli 
or  pawn  his  clothing  or  anything  that  he 
had  at  any  price  fur  the  purpose  of  getling 
whisky,  it  was  held  in  Matthis  v.  O'Brien, 
137  Ky.  651,  12«  S.  W.  l.)B,  that  it  was  not 
necessary  that  a  person  of  such  known  in- 
temperate habits  and  disposition  should  be 
wholly  under  the  influence  of  liquor  to  en- 
able him  to  avoid  a  contract  made  under 
circilmstances  indicating  Uiat  an  uncon- 
scionable advantage  had  been  taken  of  him 
whereby  his  interest  in  his  brother's  estate 
had  been  obtained  for  a  grossly  inadequate 
consideration.  It  was  suiricient  if  his  weak- 
ness and  necessities  were  taken  advantage' 
of,  and  a  contract  obtained  that  no  man 
in  his  sound  and  sober  senses  would  have 
entered  into. 

The  rule  is  stated  in  Dewitt  v.  Bowers, 
—  Tex.  Civ.  App.  — ,  138  S.  VV.  1147,  that 
a  person  cannot  escape  liability  on  a  con- 
tract upon  the  mere  ground  that  he  was 
intoxicated  at  the  time  of  its  execution,  un 
less  it  is  proved  that  he  was  so  intoxicated 
that  he  was  unable  to  understand  the  na- 
ture of  the  contract  and  the  consequences  of 
its  execution.  He  may  be  intoxicated  to 
such  a  degree  as  to  be  excited,  or  so  as  to 
prevent  him  from  acting  with  that  degree 
of  care  he  would  use  were  he  sober,  still 
he  would  not  be  released  from  his  con- 
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tractual  liability.  His  contract  cannot  be 
avoided,  in  other  words,  unless  his  drunken- 
nesK  was  of  such  a  character  that  he  did 
not  know  its  true  intent  or  meaning,  which 
is  an  amelioration  of  the  early  common-law 
rule  that  asserted  that  a  contract  entered 
into  by  an  intoxicated  person  was  binding 
upon  him.  In  this  case  plaintiff  sought  to 
recover  money  paid  for  property  purchased, 
on  the  ground  that  there  had  been  no  meet- 
ing of  minds  with  respect  to  such  property. 


Hed  that  he  was  intoxicated  &t  the  time  he 
executed  the  contract,  the  court  stated 
that  where  there  were  neither  allegations 
nor  proof  supporting  the  theory  that  the 
contract  was  void  because  executed  by  plain- 
tiff white  he  was  so  drunk  that  he  did  not 
compreliend  what  he  was  doing,  it  was  er- 
ror to  submit  that  issue  to  the  jury. 


Void  0 


oidable  ratiflcation. 


Supplementing  notes  in  54  L.R.A.  448. 
and  25  L.R.A.  (N.S.)    600. 

As  shown  in  the  earlier  note  the  effect  of 
intoxication,  even  when  of  the  degree  neces- 
sary to  impugn  the  contract,  ordinarily 
renders  it  voidable  only,  and  not  void.  To 
the  same  effect  is  Snead  v,  Scott,  —  Ala.  — , 
82  .So.  36. 

So,  upon  the  question  whether  a  contract 
of  release  was  void  or  only  voidable,  the 
court  in  Birmingham  R.  Light  k  P.  Co.  v. 
Hinton,  158  Ala.  470,  48  So.  540,  said  that  ^ 
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fipring  of  1613,  constituted  a.  disaffirmance 
of  the  note  and  abaolved  liim  from  sn; 
obligation  to  pay  it. 

Although  a  party  may  repudiate  s  con- 
tract entered  into  wiien  lie  was  in  Buch  a 
state  of  intoxication  that  he  could  not  com- 
prehend its  terms,  it  is  well  settled  that 
such  contract  is  not  void,  but  voidable  only. 
If,  after  becoming  sober  and  comprehend- 
ing its  terms,  lie  afHrms  it,  it  becomes  valid 
and  binding.  If  he  electa  to  repudiate  it, 
he  must  give  notice  thereof  vith  reasonable 
promptness.  He  is  allowed  a  reaaonablc 
time  after  he  understands  the  nature  and 
effect  of  tlie  transaction  in  which  to  dia- 
affirm  it;  but,  if  he  takes  no  steps  to  dis- 
affirm it  within  a  reasonable  time  after  he 
has  such  knowledge,  he  is  deemed  to  have 
ratified  it.  Carpenter  v.  Eodgera,  01  ilich. 
3S4,  1  Am.  St.  Kep.  606,  2S  N.  W.  156; 
J.  I,  Case  Threshing  Mach.  Co.  v.  Meyers, 
78  Xeb.  8S3,  B  L.R.A.(N.S.)  »T0,  111  N. 
v.:  602;  Kelly  »,  Louisville  A  N.  R.  Co. 
154  Ala.  573,  45  So.  906;  StrJclcland  v,  Par- 
lin  &  0.  Co.  118  Ga.  213,  «  S.  E.  907; 
Spoonheim  v.  Spoonheim,  14  N.  D.  380,  104 
X,  W.  S4.);  Fowler  v.  Meadow  Brook  Water 
Co.  208  Pa.  473,  57  Atl.  B5S;  17  Am.  ft 
Eng.  Enc.  Law,  2d  ed.  401. 

The  note  in  controversy  was  given  for  a 
valid  debt  previously  contracted.  Defend- 
ant does  not  claim  any  defense  to  the  debt, 
nor  that  he  n-as  overreached  in  any  man- 
ner.   He  recognized  the  note  as  a  valid  and 


binding  obligation  for  lully  Ave  years,  and 
during  that  time  made  numerous  promisee, 
both  verijally  and  by  letter,  that  he  would 
pay  it.  The  reeord  shows  conclusively  that 
be  ratified  the  execution  of  the  note  after 
having  full  knowledge  of  the  transaction. 
Therefore  whether  he  was  intoxicated  when 
he  signed  it  became  wholly  immaterial,  and 
evidence  tending  to  show  suL^b  fact  wbh 
properly  stricken  from  tlie  record. 

2.  Defendant  complains  of  the  manner 
in  which  the  case  was  submitted  to  the  juriv 
He  ofTered  no  defense  except  the  claim  that 
the  note  was  invalid  because  signed  while 
he  was  intoxicated.  As  already  pointed  out 
bis  subsequent  ratilication  of  the  note  pre- 
cluded him  from  asserting  this  defense. 
When  the  case  went  to  the  jiiry  plaintiff's 
note  stood  admitted,  and  there  was  no  evi- 
dence tending  to  show  any  defense  to  it 
whatevei-.  PlaintitT  moved  the  court  to  di- 
rect a  verdict  in  his  favor.  Defendant  ob- 
jected under  chapter  245,  Laws  of  1913. 
Gen.  Stat-  1913,  %  7B98.  The  trial  judge 
endeavored  to  follow  this  statute.  He  de- 
ni(<d  plaintiff's  motion.  He  called  the  at- 
tention of  the  jury  to  the  note,  and  to  the 
defense  of  intoxication,  and  gave  them  two 
forms  of  verdict.  He  told  them  that  the 
testimony  as  to  intoxication  bad  been 
stricken  out  and  was  not  to  be  considered 
by  them.  He  furtlier  told  them  to  take  the 
note,  and,  if  plaintiff  was  entitled  to  re- 
cover, to  return  a   verdict   for  tlie  amount 


there  can  l>e  no  distinction  in  principle 
where  mental  incapacity  to  contract  is  set 
up  in  avoidance  of  the  contract,  whetlicr  it 
is  produced  by  intoxication  from  strong 
drink  or  by  the  administration  of  drugs  or 
opiates.  In  either  case  the  mental  inca- 
pacity is  of  a  temporary  character.  The 
courts,  however,  in  respect  to  contracts  have 
taken  a  clear  distinction  where  the  in- 
capacity is  the  result  of  permanent  in- 
sanity, and  where  it  is  the  result  of  intoxi- 
cation, and  hence,  only  temporary.  In  the 
former  case  the  contract  is  void,  while  in 
the  latter  it  is  merely  voidable. 

Drunkenness  does  nut  create  such  legal 
incapacity  as  will  alone  render  a  contract 
wholly  void.  Though  it  may  furnish  the 
party  Buffering  from  it  ground  for  rescis- 
sion, yet,  being  voidable  only,  the  contract 
may  be  affirmed  and  made  binding  by  him 
after  he  t>ecomes  sober.  Sellers  v.  Knight. 
—  Ala.  — ,  64  So.  329. 

A  deed  obtained  from  one  while  intoxi- 
cated was  held  in  Sellers  v.  Knight,  supra, 
to  iiavc  been  ratified  by  the  grantor  where 
his  conduct  viae  as  follows:  Demand  made 
upon  grantee  for  payment  of  mortgage  debt; 
voluntary  delivery  of  mortgage  to  lawyers 
with  direction  to  foreclose  it  under  the 
power:  voluntary  execution  for  the  foreclo- 
sure deed,  after  full  information  of  its  pur- 
port: voluntary  inducement  of  and  arrange- 
ment with  one  to  buy  at  the  foreclosure 
L.R.A.I915H. 


sale;  voluntary  execution,  with  his  wife 
and  others,  of  the  deed  to  grantee. 

A  contract  by  one  while  temporarily  in- 
to.\icated,  being  voidable,  and  not  void,  is 
open  to  affirmance  or  disaffirmance  on 
the  termination  of  the  temporary  in- 
capacity produced  by  the  drugs  and 
opiates.  If  disaffirmed,  the  duty  rests 
upon  the  party  to  return  the  money 
received.  A  party  may  not  repudiate  a  con- 
tract, and  at  the  same  time  hold  onto  and 
enjoy  the  benefits  received  under  it,  Bir- 
mingham R.  Light  &  P.  Co.  V.  Hinton,  supra. 

The  effect  of  an  adjudication  of  incompe- 
tency by  reason  of  habitual  drunkenness  ia 
largely  tlie  same  as  an  adjudication  of  in- 
competency by  reason  of  insanity,  as  to  sub- 
sequent acts  of  the  incompetent  while  the 
adjudication  remains  in  force,  and  subse- 
quent contracts  made  by  the  incompetent 
BO  far  as  they  affect  his  property  are  void. 
even  though  made  in  a  temporary  period  of 
sobriety.  Anderson  v.  Hicks,  ISO  App. 
Div.  289,  134  N.  Y.  .Supp.  lOlB.  This  casf: 
actually  involved  a  marriage  contract,  ami 
so  is  liot  strictly  within  the  scope  of  thi- 
present  note.  The  court  observed  that 
whatever  the  legal  effect  of  an  adjudication 
of  habitual  drunkenness  upon  a  subsequent 
marriage,  a  mere  committee  of  the  person 
had  no  right  by  virtue  of  such  office  to 
represent  him  either  for  or  against  the 
marriage.  J.  D.  C. 
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thereof,  but  that  he  did  not  direct  a  ver- 
dict for  plaintiff. 

Defendant  contends  that  withdrawing  the 
evidence  aa  to  intoxication  from  the  juiy 
infringed  the  rights  secured  to  him  by  the 
statute.  Thia  somewhat  unusual  statute 
reads  as  follows:  "When  at  the  close  of 
the  teetimonr  any  party  to  the  action  moves 
the  court  to  direct  a  verdict  in  his  favor, 
and  the  adverse  party  objects  thereto,  such 
motion  shall  be  denied  and  the  court  shall 
submit  to  the  jury  such  issue  or  issues, 
within  the  pleadings  on  which  any  evidence 
has  been  taken,  as  either  or  any  party  to 
the  action  shall  request,  but  upon  a  subse- 
quent motion,  by  such  moving  party  after 
verdict  rendered  in  such  action,  that  judg- 
ment be  entered  notwithstanding  the  ver- 
dict, the  court  shall  grant  the  same  if,  upon 
the  evidence  as  it  stood  at  the  time  such 
motion  to  dirwt  a  verdict  waa  made  the 
moving  party  was  entitled  to  such  directed 
verdict."    Gen.  SUt.  1913,  j  TSBB. 

It  may  be  noted  in  passing  that  defend- 
ant made  no  request  for  the  submission  of 
any  issue  to  the  jury,  but  merply  objected 
to  the  granting  of  plaintifTs  motion.  Tliis 
statute  has  no  reference  to  the  reception  or 
rejection  of  evidence,  and  in  no  way 
changes  or  restricts  the  power  of  the  court 
to  determine  questions  arising  in  respect 
thereto.  The  court  has  precisely  the  game 
power  to  receive,  exclude,  and  strike  out 
evidence  that  it  bad  before  the  passage  of 
the  statute.  Evidence  olTercd  for  the  pur- 
pose of  proving  facts  which,  if  established, 
would  not  affect  the  result  of  tlie  action, 
may  properly  be  excluded  or  stricken  out 
as  immaterial. 

The  statute  contemplates  the  existence  of 
questions  which  arc  for  tlie  jury  to  deter- 
mine, and  M'hicli  have  a  bearing  upon  the 
result  of  the  action.  Such  questions  may 
arise  either  because  the  facts  are  in  contro- 
versy, or  because  different  conclusions  may 
be  drawn  from  tlie  undisputed  facts.  But 
if  there  be  no  such  questions,  there  are  no 
issues  for  submission  to  the  jury.  The  court 
is  not  deturred  from  stating  to  the  jury  the 
rules  of  law  which  govern  the  case,  and 
nhould  do  so.  He  performs  his  full  duty 
under  the  statute  when  he  states  the  case 
to  tlie  jury  as  it  actually  is,  explains  the 
rules  of  law  which  apply,  and  directs  them 
to  return  such  verdict  as  they  may  deem 
proper  under  the  circumstauces.  ^^'hether 
the  court  no  longer  possesses  the  power  to 
direct  a  verdict  in  any  case,  if  objection  be 
made  thereto,  ia  neither  involved  nor  de- 
cided  herein. 

The  record   in  the  present  ease  discloses 
no  error  affecting  any  substantial  right  of 
defendant,  and  the  order  denying  a  new  trial 
is   affirmed. 
L.R.A.1915B, 
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NEBRASKA  SUPREMi:  COL'RT. 

ARTHl'H  J.  ROGERS,  Plff.  in  Err., 
STATE  OF  NEBRASKA. 
(—  Neb.  — ,  UB  N.  W.  318.) 

Bvidence  —  false  pretenses  —  opinion 

or  atrang*!". 

Where  the  plaintiff  in  error,  who  was  con- 
victed upon  the  charge  of  obtaining  money 
by  false  pretenses,  obtained  the  money  by 
means  of  a  check  given  on  a  bank  at  El  Paso, 
Tesas,  and  the  bank  refused  payment  of 
the  check  and  sent  a  telegram  to  another 
bank,  characterizing  the  defendant  as  a 
fraud  who  had  never  had  an  account  in  the 
bank  on  which  he  had  drawn  his  check,  and 
requesting   that   the    defendant    should   be 

"--nded,  such  telegram  is  not  admis- 

"idence.  It  will  be  regarded  as  a 
between  third  parties  and 
as  mere  hearsay,  made  by  one  who  speaks 
without  the  sanction  of  an  oath  and  with- 
out opportunity  for  cross-examination. 

(October  30,  1914.) 

ERROR  to  the  District  Court  for  Lan- 
caster County  to  review  a  judgment 
convicting  defendant  of  obtaining  money 
under  false   pretenses.     Reversed. 

The  facts  are  stated  in  the  opinion. 

.Messrs.  StoFlliiK  F.  Mnlz  and  Harold 
M.  Noble,  for  plaintiff  in  error: 

The  court  erred  in  permitting  a  private 
prosecutor  to  assist  the  state. 

Blair  v.  State,  72  Neb.  601,  101  X.  W. 
17;  Biemel  v.  SUte,  71  Wis.  444,  37  N.  W. 
244,  7  Am.  Grim.  Rep.  fi58;  McKay  v. 
State,  90  Neb.  a3,  39  L.R.A.{X.S.)  714, 
132  N.  W.  741,  Ann.  Cas,  1913B,  1034; 
Goldaberry  v.  State,  92  Neb.  211,  137  N.  W. 
1116. 

Repri'sentations  relative  to  a  future  event 
are  not  sufficient  to  sustain  the  crime  of 
obtaining  money  under  false  pretenses. 

Maxwell.  Crim,  Proc.  129:  Dillingham  v. 
SUte,   6   Ohio   St.   280;    Biddle   v.   United 

Headnote  by  Haueb,  .T. 

.Vote.  —  AdmiasibiUty  in  prosecution  for 
falHe  prcfpnues  of  atatetnents  or  coni- 
municntlonn  bcticeeii  the  proiierutor 
and  a  third  peruon. 

RoQKBS  V.  State  seems  to  lay  down  the 
correct  general  rule  upon  this  question. 

Thus,  in  Brown  v.  State,  48  Tex.  Crim. 
Rep.  433,  S8  S.  W.  811,  where  the  defendant 
had  obtained  money  by  pretending  to  sell 
certain  land  which  he  represented  to  belong 
to  his  principal,  the  court  held  inadmissibl..' 
evidence  of  a  statement  made  by  a  third 
person  to  the  prosecutor,  to  the  effect  that 
he  had  acquired  no  title  to  the  land  by  his 
deed. 
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States,  84  C.  C.  A,  415.  158  Fed.  759; 
Holton  V.  State,  109  Ga.  127,  34  S. 
E.  358;  Edge  v.  State,  114  Ga.  113, 
39  S.  E.  SS9;  Austin  v.  People,  <I3  111. 
App.  303;  People  v.  Miller,  16B  N.  Y.  339, 
88  Am.  St.  Rep.  546,  62  N.  E.  418;  Win- 
nett  •/,  Stat^,  18  Ohio  C.  C.  515,  10  Oliio 
C,  D,  245;  People  v.  Orris,  52  Colo.  244, 
41  LJ{.A.(S.S.)  170,  121  Pae.  103;  State 
V.  HoUirgsworth,  132  loma,  471,  109  N.  W, 
1003 ;  West  v-  State,  63  Neb.  257,  88  N.  W. 
r-03;  Cook  V.  State,  71  Xeb.  243,  08  N.  W, 
810. 

Statements  or  con versat lone  b;  third 
persons  out  of  defendant's  presence,  and 
DOt  a  part  of  the  res  geata,  are  inadmis- 
sible against  him. 

Bedford  V.  SUtc,  36  Neb.  702,  55  N.  W. 
263;  Re  Fennerstein's  Champagne,  6  Am. 
L.  Reg.  K.  S.  468.  notes;  People  v.  Gillespie, 
111  Mich:  241,  69  N.  W.  490;  Boby  v.  State, 
96  Wis,  667,  71  N.  W.  1046;  State  v. 
Rocker,    130    Iowa,   230,    108    N.    W.    645; 

Messrs.  Gram  G.  Martin,  Attorney 
General,  and  Frank  E.  Edgerwn,  Assist- 
ant Attorney  General,  for  the  State. 

Hamer,  J.,  delivered  the  opinion  of  tlie 

The  plaintiff'  in  error,  Arthur  J.  Rogers, 
was  tried  and  convicted  in  the  district  court 
of  Lancaster  county,  lie  was  charged  with 
the  crime  of  obtaining  money  under  false 
pretenses.  There  is  evidence  tending  to 
show  that  he  rcpreaented  to  the  cashier  of 
the  First  National  Bank  of  Hnvelock,  H. 
K.  Frank,  that  he  liad  money  on  deposit  in 
tiie  Union  Bank  &  Trust  Company  of  El 
Paso,  Texas,  subject  to  check,  and  more 
than  sufficient  to  pay'  his  e'heck  for  the  sum 
of  $50,  being  the  check  which  he  presented 
to  the  bank  at  llaveloek  and  on  which  that 
bank  paid  tlie  money. 

Several  errors  arc  assigned  by  plaintiff  in 


error,  but  as  at  least  one  of  the  assign- 
ments must  be  sustained,  we  will  content 
ourselves  witli  a  consideration  of  that  as- 
signment. The  evidence  shows  that  after 
the  cheek  had  been  paid  by  the  bank  at 
Havelock,  July  30,  1913,  that  bank  sent 
the  check  to  its  correspondent,  the  Central 
National  Hank  of  Lincoln,  Nebraska,  and 
that  in  due  course  of  business  it  reached 
the  Union  Bank  &  Trust  Company  at  El 
Pa9o,  Texas,  on  or  about  August  7,  1913. 
Payment  was  refused.  Upon  the  trial  a 
telegram  addressed  to  Central  National 
Bank  uas  Identified  by  the  agent  of  the 
telegraph  company  as  having  been  received 
by  its  Lincoln  office  in  due  course  of  busi- 
ness, and  by  an  officer  of  the  bank  to  which 
it  was  addressed,  and  as  having  been  re- 
ceived in  the  regular  course  of  business 
by  the  bank.  This  telegram,  over  the  objec- 
tion of  plaintiff  in  error  that  it  was  irrele- 
vant, immaterial,  and  not  the  best  evidenee, 
was  received  in  evidence.  It  was  also  ob- 
jected by  plaintiff  in  error  that  it  was  not 
shown  that  it  was  original,  and  that  no 
stiflicient  foundation  had  been  laid,  and 
that  it  was  hearsay.  The  body  of  the  tele- 
gram offered  in  evidence  reads; 

El  Paso,  Texas,  Aug.  7,  1913. 
Central  National  Bank,  Lincoln,  Neb. 

Items  totaling  $75  signed  Arthur  .T. 
Roger  on  us.  Yours  July  30th  cleared 
to-day.  Party  bank  fraud.  Never  an  ac- 
count here  and  unknown  to  us,  and  request 
you  have  apprehend  and  report  at  once 
American  Bankers  Association  for  aeticm. 
Has  been  operating  this  game  for  the  last 
six  months.  If  we  can  assist  you  command 
us  further. 

Union  Bank  &  Trust  Company. 


And  in  Amos  v.  State,  123  Ala.  50,  26  So.  1 
524,  where  a  third  person  in  whose  hands  de- 
fendant pretended  to  have  money  sent  a  pos- 
tal to  the  prosecutor  denying  such  fact, 
the  court  says:  "Standing  alone,  the  card 
would  have  been  only  the  hearsay  statement 
of  Moore,  and  as  such  inadmissible.  But 
in  connection  with  the  other  evidence  tend- 
ing to  show  that  the  defendant  upon  reading 
it  virtually  admitted  its  contents  by  saying  | 
that  he  had  lied  about  having  money  in  ' 
Moore's  hands,  the  card  was  clearly  admis- 
sible as  giving  point  and  meaning  to  the  ad- 

The  exception  made  in  the  preceding  ease 
is  applied  in  State  v.  Miller,  49  Mo.  505, 
in  whicii  it  is  held  that  where  the  prose- 
cutor inquires  of  a  third  person  whether 
defendant  owns  certain  property,  and  such 

i..R.Ajni,'iB.  ' 


to  defendant,  and  he  does  not  deny  it,  ren- 
ders it  admissible.  See  in  this  connection 
the  note  to  O'Hearn  v.  State,  25  L.R.A. 
(N.S.)  542,  "Uncontradicted  statementa  in 
presence  of  accused  as  a  confession  or  ad- 

In  People  v.  Andre,  357  Mieh.  362,  122 
N.  W.  !)8,  on  former  appeal,  153  Mich.  531. 
117  N.  \V.  55,  a  conversation  between  a 
bank  and  the  proseeutor  was  held  admis- 
sible to  show  that  the  contents  of  a  financial 
statement  left  at  the  bank  by  defendant  had 
been  brought  to  the  knowled'ge  of  the  prose- 
cutor, although  such  conversation  was  held 
inadmissible  to  prove  that  such  financial 
statement  had  been  made. 

For  admissibility  upon  issue  of  forgery, 
of  declarations  out  of  court  by  person 
whose  name  is  charged  to  have  been  forgeit, 
see  note  to  State  v.  Ready,  28  L.B.A.(N.S.) 
240.  E.  L.  D. 
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not  attendtng  the  trial.  Its  iotroduction 
ufTured  no  opportunity  to  crosa-examine 
tonchltig  the  matters  contained  ia  it.  The 
atatement  i»  clearly  that  of  a  person  not 
before  the  court,  and  not  eubject  to  crow-ex- 
amination,  unA  it  was  a  communication 
by  one  third  party  to  another.  In  Bedford 
t".  State,  36  Neb.  702,  65  N.  W.  263,  there 
vaa  the  consideration  of  the  same  sort  of 
question.  The  court  say;  "These  letters 
were  not  written  to  the  plaintiff  in  error, 
nor  in  answer  to  letters  sent  by  him,  nor 
are  they  in  any  way  connected  with  this 
case.  Upon  what  theory  they  were  ad- 
mitted we  are  at  a  loss  to  know.  Letters 
of  third  peraona  are  receivable  in  evidence 
as  merely  collateral,  introductory,  or  inci- 
dental to  or  In  Illuatration  of  the  testi- 
mony which  the  witnesa  gives.  1  Chitty, 
€rim.  Law,  ••  368,  389;  1  Phillippa,  Ev. 
4th  Am.  ed.  170.  Ah,  where  a  witnesti  testi- 
fied that  he  was  induced  to  institute  pro- 
ceedings by  letters  of  ft  third  party.  Lewis 
T.  Manly,  2  Yeatee,  200.  But  the  letters 
could  not  be  received  as  evidence  of  Uie 
facts  stated  in  them.  (G  Am.  L.  Reg.  K.  S. 
468.)  'All  acts,  declarations,  etc.,  made  by 
third  persons  arc  obnoxious  to  two  objec- 
tions:  (1)  That  they  are  res  inttr  alio*  ac- 
ta, and  therefore  irrelevant.  (2)  Thut 
they  are  mere  hearsay,  the  assertions  of 
parties  without  the  sanction  of  an  oath  and 
an  opportunity  for  cross-examination.' " 

No  ease  has  been  cited  where  a  communi- 
-cation  of  this  kind  betw-een  third  parties 
has  been  admitted.  The  tel^ram  was  high- 
ly prejudicial,  and  it  was  clearly  error  to 

The  bill  of  exceptions  shows  that  special 
counsel  appeared  in  the  case  to  assist  the 
county  attorney.  He  examined  the  most  im- 
portant witnesses  for  the  state,  among 
others  Mr,  Moye,  the  secretary  of  the  hank 
at  El  Taao.  He  also  examined  Mr.  C.  E. 
Sapp.  When  T.  K.  Sapp  was  recalled  he 
conducted  his  examination.  He  closed  the 
argument  to  the  jury.  He  was  anything  but 
mild  in  his  manner  and  in  his  langu^e, 
and  was  such  a  prosecutor  as  is  not  contem- 
plated by  the  statute.  Section  6690,  Rev. 
Stat.  19'i:i,  provides  that  the  county  at- 
torney may  procure  assistance  in  the  trial 
of  any  person  charged  with  the  crime  of 
felony.  Tbe  statute  contemplates  that  he 
shall  be  paid  by  the  county  board  for  his 
services.  The  theory  of  the  statute  is  that 
an  impartial  prosecutor  will  be  selected 
to  assist  the  county  attorney  "under  the 
direction  of  the  district  court."  The  pur- 
pose of  the  statute  is  to  exclude  counsel 
employed  by  private  capital  or  procured 
by  persons  who  seek  their  own  self-interests, 
or  who  wish  to  gratify  personal  animosities. 
L.R.A.lfllJB. 


This  method  of  selecting  assistant  counsel  is 
not  to  be  used  as  an  engine  of  oppression. 
The  employment  of  the  prosecutor  is  not 
to  be  placed  in  the  hands  of  wealth.  The 
object  of  the  statute  was  to  put  these  inter- 
ests out.  The  statute  looks  to  the  em- 
ployment of  an  aaaistant  wlio  shall  stand 
evenly  balanced  between  tbe  accused  an<l 
the  state.  Special  counsel  seems  to  have 
been  crisp  in  his  temper  and  incisive  in  his 
speech.  He  resented  the  necessary  inter- 
ruptions of  counsel,  and  his  remarks  arc 
not  free  from  the  suggestion  of  personal 
violence. 

In  McKay  v.  State,  90  Neb.  63,  39  L.R-A. 
(NJ3.)  7U,  132  N.  W.  741,  Ann.  Cas.  1013B, 
1034,  the  act  in  question  was  discussed. 
It  is  said  in  the  opinion  cited:  "We  are 
not  unmindful  of  tlie  fact  tliat  in  man}' 
cases,  particularly  in  sparsely  settled  coun- 
ties, young  lawyers  of  little  experience  ar.' 
ofttimes,  from  necessity,  elected  to  the  of- 
fice of  county  attorney,  and,  if  the  prosecu- 
tion of  felony  eases  were  left  to  such  a 
county  attorney  alone,  crime  might  go 
unpunished.  ...  It  has  not  left  it 
to  outside  parties  to  select  tbe  assistant 
counsel.  It  has  imposed  that  duty  upon 
tbe  county  attorney  and  district  court,  and 
has  provided  that  tlie  county  attorney  may, 
under  the  direction  of  the  district  court, 
procure  such  assistance.  Counsel  thus  pro- 
cured will  not  be  actuated  by  sordid  mo- 
tives. .  .  .  It  is  just  as  much  the  duty 
of  a  county  sttorney  to  see  that  an  innocent 
man  is  not  convicted  as  to  see  that  the 
guilty  receive  their  just  deserts. 
Counsel  called  to  assist  in  the  prosecution 
should  govern  bis  actions  in  like  manner." 

When  counsel  are  brought  into  the  case 
to  assist  the  county  attorney,  all  the 
reasons  that  require  fair  treatment  of  the 
accused  upon  the  part  of  the  county  at- 
torney apply  to  his  assistant.  The  judg- 
ment of  the  District  Court  is  reversed. 


S<Hlg\vlck.     J.,    con 
RnfW,  J.,  not  sitting. 


in    conclusion. 


NEW  VORK  COURT  OF  APPEALS. 


(209  N.  Y.  88,  102  N.  E.  640.) 

Electricity  —  permitting  use  ol  pole  — 

duty  as  to  nafrly  of  wires. 

An  electrical  company  which  tacitly  per- 
mits a  telephone  company  to  attach  ^IfP)  |i> 
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to  its  pole  in  a  public  street  owes  no  duty 
to  employees  of  the  latter  to  keep  its  wires 

in  gate  condition  bo  aa  to  prevent  injury  to 
them  in  case  they  go  upon  the  pole  to  look 
after  the  wires  of  their  employers. 


(Jul 


I", 


1913.) 


APPEAL  by  defendant  from  a  judgment 
of  the  Appellate  Division  of  the  Su- 
preme Court,  Fourth  Department,  affirming 
a  judf^ent  of  a  Trial  Term  for  Cayuga 
County  in  plaintifT's  favor,  and  from  an 
order  denying  a  new  trial,  in  an  action 
brought  to  recover  damages  for  the  death 
of  plaintiff's  intestate,  alleged  to  have  been 
caused  by  defendant's  negligence.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  William  H.  Harding,  for  appel- 
lant: 

The  defendant  was  under  no  obligation 
to  plaintiff  to  exercise  active  vigilance,  but 
was  bound  only  to  refrain  from  inSicting 
a  wilful  injury,  and  is  not  liable  for  any 
passive  negligence. 

Hickok  V.  Auburn  Light,  Heat  4  P.  Co. 
200  N.  y.  464,  93  N.  E.  1113;  Freeman  t. 
Brooklyn  Heights  R.  Co.  S4  App.  Div.  596, 
66  N.  Y.  Supp.  1052;  Fox  v.  Wamer-Quin- 
lan  Asphalt  Co.  204  N.  Y.  240,  38  L.R.A. 
(N.S.)  395,  97  N.  E.  4S7,  Ann.  Cas.  1913C, 
745;  Hector  v.  Boston  Electric  Light  Co. 
101  Mass.  568,  25  L.R.A.  564,  37  N.  E.  773, 
15  Am.  N^.  Cas.  714;  Sias  v.  Lowell,  L. 
k  H.  Street  R.  Co.  179  Mass.  343.  60  N.  E. 
974;  Birch  v.  New  York.  190  N.  Y.  397,  38 
L.R.A.(N.S.)  505,  83  N.  E.  51;  Augusta 
K.  Co.  V.  Andrews,  89  Ga.  653,  16  S.  E. 
203,  14  Am.  Neg.  Cas.  201;  Downes  v.  El- 
raira  Bridge  Co.  179  N.  Y.  136,  71  N.  E. 
743 ;  Larmore  v.  Crown  Point  Iron  Co.  101 
N.  Y.  301,  54  Am.  Rep.  718,  4  N.  E.  752; 
Nicholson  v.  Erie  R.  Co.  41  N.  Y.  526; 
Racine  v.  Morris,  138  App,  Div.  467,  121 
N.  Y,  Supp.  146;  McAlpine  v.  Powell,  70 
N.  y.  126,  26  Am.  Rep.  555;  Splittorf  v. 
State.  108  N.  Y.  205,  15  N.  E.  322;  Victory 
V.  Baker,  67  X.  Y.  366;  Sweeny  v.  Old 
Colony  &  N.  R.  Co.  10  Allen,  372",  87  Am. 
Dee.  644;  Redigan  v.  Boston  A  M.  R.  Co. 
155  Mass.  46.  14  L.R.A.  278,  31  .4m.  St. 
Rep.  520,  28  N.  E.  1133;  Sullivan  v.  Boston 
&  A.  R.  Co.  156  Mass.  378,  31  N.  E.  128; 
Lagerman  v.  New  York  C.  &  H.  R.  R.  Co. 
53  App.  Div.  283,  66  N.  Y.  Supp.  764,  8 
Am.  Neg.  Rep.  503;  Eckes  v.  Stetlcr,  98 
App.  Div.  78,  90  N.  Y.  Supp,  473 ;  Sterger 
V,   Van   Sicklen.  132  N.  Y.   4B9,   16   L.R.A. 

Note.  —  Generally,  as  to  liability  for  in- 
jury of  employees  of  another  company  while 
on  defendant's  poles,  or  poles  used  jointly, 
see  note  to  Denison  Light  t  P.  Co.  v.  Patton, 
46  L.R..\.4N.S.)  303,  and  collateral  notex 
there  referred  to. 
L.R.A.1916B. 


640,  28  Am.  St.  Rep.  594,  30  N.  £.  987; 
Magar  v.  Hammond,  183  N.  Y.  387.  3  L.R.A, 
(N.S.]  1038,  76  N.  E.  474,  19  .\m.  Neg- 
Cae.  445;  Cusick  v.  Adams,  116  N.  Y.  55, 
12  Am.  St.  Rep,  772.  21  N.  E.  673;  Walsh 
T.  Fitchburg  R.  Co.  146  N.  Y.  301,  27 
L.R.A.  724,  45  Am.  St.  Rep.  615,  39  N.  E. 
1068;  Shea  v.  VVestinghouse  Electric  £  Mfg. 
Co.  147  App.  Div,  660,  132  N.  Y.  Supp,  612: 
Brush  Electric  Light  &,  P.  Co.  v.  Lefevre, 
93  Tex.  604,  49  L.R.A.  771,  77  Am.  St.  Rep. 
898,  57  S.  W.  640;  Gunhouse  v.  FracnkeU 
163  App.  Div.  359,  138  N.  Y.  Supp.  444; 
Calumet  Electric  Street  R.  Co.  v.  Groaee, 
TO  III.  App,  381;  Reardon  v.  Thompson, 
149  MasB.  268,  21  N.  E.  389;  Parker  v. 
Portland  Pub.  Co.  69  Me,  173,  31  Am.  Rep. 
282;  Petur  v.  Erie  R.  Co.  151  App.  Div. 
878,  136  N.  Y.  Supp.  79;  Carroll  v.  State, 
153  App,  Div.  614.  138  N.  Y,  Supp,  442, 

Messrs.  Olmsted,  Van  B«rK«n.  &  Searl. 
for  respondent: 

It  was  the  duty  of  the  defendant  to  con- 
struct and  maintain  its  dangerous  wires 
on  the  pole  in  such  a  manner  as  to  render 
the  pole  as  free  from  danger  as  it  could  be 
made  by  the  exercise  of  reasonable  care  in 
adopting  those  safeguards  and  methods  of 
construction   which  are  in  common  use, 

Braun  v.  Buffalo  General  Electric  Co- 
34  L.R.A.(N.S.)  1089  and  note,  200  K.  Y. 
484,  140  Am.  St.  Rep.  645,  94  N.  E.  206, 
21  Ann.  Cas,  370;  Wittleder  v.  Citizens' 
Electric  Illuminating  Co.  47  App.  Div.  410, 
62  N.  Y.  Supp.  297;  Caruso  v.  Trov  Gas 
Co.  153  App.  Div.  431,  138  N.  Y,  Supp.  279; 
Paine  v.  Electric  Illuminating  &  P.  Co. 
84  App.  Div.  477,  72  X.  Y.  Supp.  279: 
Dwyer  v.  Buffalo  General  Electric  Co.  20 
App.  Div.  124,  48  N,  Y.  Supp.  B74;  Caglione 
v.  Mt.  Morris  Electric  Light  Co.  56  App. 
Div.  191.  67  N.  Y.  Supp.  660;  Wagner  v. 
Brooklyn  Heights  R.  Co.  69  App.  Div.  349, 
T4  N.  "y.  Supp,  SOB;  Horning  v.  Hudson 
River  Teleph,  Co,  111  App,  Div.  122.  97 
N.  Y.  Supp.  626,  affirmed  in  186  K.  Y. 
662,  79  N.  E.  1107;  Illingsworth  v,  Boston 
Electric  Light  Co.  161  Mass.  683,  25  L.RA. 
652.  37  N.  E.  778;  Griffin  v.  United  Electric 
Light  Co.  164  Mass.  492,  32  L,RA.  400, 
49  Am.  St  Rep.  477.  41  N,  E.  675;  Rowb 
V.  Taylorville  Electric  Co.  213  111.  318,  72 
N,  E.  711,  19  Am.  Neg.  Rep,  21S;  FiUtgerald 
v.  Edison  Electric  Illuminating  Co.  200 
Pa.  540,  86  Am.  St.  Rep.  732,  50  Atl.  161 ; 
Ziehm  v.  United  Electric  Light  &  P.  Co. 
104  Md.  48,  84  Atl.  81;  Brown  v.  Edison 
Electric  Illuminating  Co.  90  Md.  408,  46 
L.R.A.  745,  78  Am.  St.  Rep.  442,  45  Atl. 
182,  7  Am.  Neg.  Rep.  253;  Baries  v.  Louis- 
ville Electric  Light  Co.  118  Ky,  830,  80 
S.  W.  814,  85  8,  W,  1186;  Walters  v.  Den- 
ver Consol.  Electric  Light  Co.  17  Colo.  App. 
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19-2,  08  Pst.  117.  n  Am.  Meg.  Rep.  574; 
XelBon  V.  Brandford  Lighting  &  Water  Co. 
75  Conn.  548,  54  Atl.  303,  13  Am.  Neg. 
Rep,  4»0;  Colusa  Parrot  MiD.  &.  Smeltiog 
Co.  V.  Monahsii,  B9  C.  C.  A.  256,  162  Fed. 
278;  Finch  v.  Ottawa,  111  C.  C.  A.  13«,  190 
Fed.  209. 

Coltln,   J.,  delivered  the  opinion   of  the 

The  death  of  the  plaintilT'e  intestaU 
suited  from  his  contact  with  an  electrically 
charged   wire    belonging   to   the   defendant 
while   upon   one  of   its   poles.     The   a< 
is  to  recover  the  damages  sustained  by 
aon  of  the  death. 

Inaamucli  as  the  deciiion  of  the  appellate 
division  was  not  unanimous,  we  niust  as- 
certain bj  a  scrutiny  of  the  evidence  whether 
or  not  there  was  any  proof  permitting  the 
jury  to  return  a  verdict  in  favor  of  the 
plaintilT.  If  there  was  no  evidence  tliat 
tended  to  support  the  verdict,  the  submis- 
sion of  the  case  to  the  jurj-  was  error. 
Hickok  V.  Auburn  Light,  Heat,  L  P.  Co. 
200  N,  V.  464,  93  N.  E.  1113;  King  v. 
Ft.  Ann.  180  K.  Y.  490,  73  N.  E.  481. 

Under  the  evidence  and  the  charge  to 
them,  the  jury  might  have  found  as  the 
facts  moat  favorable  to  the  plaintiff:  The 
pole  stood  in  a  street  of  the  city  of  Aul>urn. 
and  belonged  to  and  was  used  by  the  dc' 
fendant  to  support  its  wires  in  its  busi- 
ness of  furnishing  electricity  for  tight,  heat, 
and  power,  Tlie  wires  were  upon  cross-arms 
af!1x(-d  to  it,  and  carried  powerful  and 
danRerous  currents  of  electricity.  The  in- 
testate nas  not  an  employee  of  or  con- 
nected with  the  defendant.  He  was  an 
employee  of  the  Auburn  Telephone  Com- 
pany, two  of  whose  wires  were  fixed  to  tha 
pole  at  its  very  top,  and  therefore  above 
the  cross-arms  which  supported  defendant's 
wires.  On  the  date  of  the  accident.  May  20, 
1011.  the  intestate  was  directed  by  the'tele- 
phone  company  to  ascertain  and  report  to 
it  what  was  to  be  done  to  remedy  a  re- 
ported defective  condition  of  the  telephone 
wires,  and  he  came  in  contact  with  the  wire 
while  he  was  executing  the  direction.  The 
telephone  wires  were  extended  to  defendant's 
pole  from  a  pole  of  the  telephone  company 
which  was  located  across  the  street  from  it, 
nnd  was  a  part  of  the  telephone  system. 
They  passed  from  defendant's  pole  down- 
ward at  an  angle  with  it  into  a  building. 
They  were  fixed  to  the  pole  of  defendant 
without  any  express  arrangement  or  agree- 
ment between  the  companies  or  specific  con- 
sent on  the  part  of  the  defendant.  The  de- 
fendant, through  a  long  time  prior  to  the 
accident,  knew  of  and  passively  acquiesced 
in  this  location  of  the  telephone  wires.  The 
L.R.A.1913B. 


intestate  received  the  shock  from  whicli  his 
death  resulted  through  contact  with  a  de- 
fectively insulated  part  or  the  dangerous 
position  of  one  of  defendant's  wires. 

The  trial  justice  denied  the  motions  of 
the  defendant  that  the  plaintiff  be  non- 
suited, and  that  a  verdict  in  its  favor  be 
directed,  and  submitted  the  case  to  the 
jury  upon  the  theory  that  If  they  found 
the  defendant  knew  that  the  wirea  of  the 
telephone  company  were  on  its  pole,  and 
acquiesced  in  their  remaining  there  nntil 
further  notice,  and  that  the  linemen  of  the 
telephone  company  would  have  to  go  up 
the  pole  from  time  to  time,  the  duty  of 
the  defendant  toward  those  linemen,  as  to- 
ward its  own  employees,  was  to  render  the 
situation  on  the  pole  as  free  from  danger  as 
it  could  be  made  by  the  exercise  of  reason- 
able prudence  in  adopting  those  safeguards 
which  experience  had  shown  would  lessen  the 
dangers  that  otherwise  would  be  present, 
and  if  the  defendant  neglected  to  fulfil  that 
duty,  and  the  intestate  was  not  guilty  of 
contributory  negligenre,  the  plaintiff  was 
entitled  to  tlieir  verdict.  The  facts  which 
the  jury  found  as  the  evidence,  and  the 
charge  permitted,  did  not  justify  the  aub- 
mission  to  them,  or  support  tlie  verdict. 

The  pole  was  the  private  property  of 
tile  defendant,  which,  although  it  was  with- 
in the  street,  had  the  right,  inherent  in 
ownership,  to  exclusively  possess,  use,  and 
control  it.  The  telephone  company  was  not 
by  virtue  of  any  arrangement  or  agreement 
with  the  defendant  the  transferee  or  pos- 
sessor of  any  fraction  of  that  right.  It, 
in  the  original  fastening  of  the  wires  to  tlie 
pole,  was,  as  to  the  defendant,  a  trespasser, 
and  the  termination  of  that  relation  and  the 
rise  of  another  could  be  found  only  through 
iraplicaCioQ  in  the  silent  assent  of  the  de- 
fendant to  its  action.  It  ceaaed  being  a 
trespasser  because,  under  tlie  verdict  of  the 
jury,  the  attitude  of  the  defendant  toward 
it  in  r^ard  to  the  use  of  the  pole  was  not 
hostile  or  prohibitive,  and  was  tacitly  and 
impliedly  permissive  and  acquiescent.  It 
did  not  acquire  any  legal  right  to  go  upon 
I  Be  the  pole.  The  sufferance  and  ac- 
t|Uieacence  of  the  defendant  implied  its 
permission,  and  permission  involves  a  li- 
>,  but  it  created  no  right,  and  the  de- 
fendant, could  at  any  moment  have  forbid- 
the  telephone  company  the  further  uae 
my  purpose.  Under  the  facts  as  found, 
relation  of  the  telephone  company  to 
the  defendant  was  that  of  a  licensee  as  to 
the  purposes  for  ivhicb  it  used  the  pole. 
Nicholson  v.  Erie  R.  Co.  41  N.  Y.  523. 

Common   apprehension,   sound   reasoning, 
and  l^al  principles  have  defined  or  recog- 
1  two  classes  in  those  who,  as  licensees, 
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fntet  upon  and  wee  the  (iroperty  of  others. 
The  one  class  consists,  speaking  generally, 
of  those  who  act  upon  the  invitation,  ex- 
press or  implied,  or  the  inducement  of  the 
owner,  or  who  neceasarilj  enter  on  business 
with  him.  or  in  the  discharge  of  a  public 
or  private  duty;  the  otiier  consists  ot  those 
who  act  voluntarily,  without  invitation, 
express  or  implied,  or  inducement  from  the 
owner,  or  not  through  a  private  or  public 
duty.  The  duty  of  the  owner  to  either 
class  diJTcrs  fundamentaliy  from  that  to  the 
other,  and  to  each  it  is  clearly  and  with 
a  precision  frequently  impossible  in  the 
law  established  and  prescribed.  While  the 
ascertainment  of  the  law  is  easy,  judicial 
iuduatry,  apprehension,  and  discrimination 
must  frequently  be  exercised  to  decide  to 
which  class  a  licensee  complaining  of  the 
acts  of  an  owner  belongs.  The  determina- 
tion of  that  question  in  the  present  case 
will  denote  the  legal  duty  of  the  defend- 
ant toward  tlie  intestate,  and  the  conclu- 
sion as  to  whether  or  not  the  evidence  tended 
to  support  the  verdict  will  be  consequent. 
Mere  permission  or  consent,  whether  ex- 
press or  implied  from  sufferance  or  passive 
acquiescence,  to  do  a  certain  thing,  gives 
a  license,  but  does  not  necessariiy  imply  an 
invitation  to  do  it.  The  circumstances 
which  may  offer  or  sustain  an  implied  in- 
vitation to  a  person  to  enter  upon  the  prop- 
erty of  another  are.  as  the  antiiorities  at- 
test, manifold,  and  whether  they  have  that 
I'lTi'ct  cannot  be  tested  by  any  general  and 
ill  variable  rule.  The  supreme  court  of 
Massachusetts  has  formulated  a  rule  po- 
tently indicative  of  the  essentials  of  an 
implied  invitation,  if  nut  comprehensive 
and  absolute,  as  follows:  "To  come  under 
an  implied  invitation,  as  distinguished  from 
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purpose  connected  with  the  business 
which  the  occupant  is  engaged,  or  which  he 
permits  to  be  carried  on  there.  There  must 
at  least  be  some  mutuality  of  interest  in 
the  subject  to  which  the  visitor's  business 
relates,  although  the  particular  thing  which 
is  the  object  of  the  visit  may  not  be  for 
the  benefit  of  the  occupant,"  Plummer  v. 
Dill,  15«  Mass.  426,  32  Am.  St,  Rep.  483, 
.^1  N.  E.  128.  The  rule  is  approved  in  the 
recent  cases  of  Xorris  v.  Hugh  Nawn  Con- 
tracting Co,  206  Mass.  68,  31  L.R.A.(N.S.) 
623,  91  N.  E.  896,  19  Ann.  Caa.  424;  Stand- 
wood  V.  Clancey,  108  Me.  72,  28  L.R.A. 
(N.S.)  1213,  75  Atl.  293;  Purtell  v.  Phila- 
delphia B.  Coat  &  I.  Co.  260  111.  110,  43 
L.R,A.1N.S.)  193,  99  N.  E.  8S9,  Ann.  Gas. 
1913E,  335,  In  Hargreaves  v.  Deacon,  25 
Mich.  5,  the  court  said:  "We  have  found 
no  Rupport  for  any  rule  which  would  pro- 
I-.R.A.1915B. 


tect  those  who  go  w-here  they  are  not  in- 
vited, but  merely  with  express  or  tacit  per- 
mission, from  curiosity  or  motives  of  pri- 
vate convenience,  in  no  way  connected  with 
business  or  other  relations  with  the  occn- 
panL"  In  the  absence  ot  some  relation 
which  ,  inures  to  the  mutual  benefit  of  the 
owner  or  occupant  ot  the  property  and  the 
injured  person,  or  to  the  former  alone,  it 
is  generally  held  there  is  not  an  implied 
invitation  on  the  part  of  the  former. 

Between  the  defendant  and  the  telephone 
company  there  was  no  mutuality.  It  was  a 
matter  of  complete  indifference  to  the  form- 
er whether  the  wires  of  the  latter  were 
on  or  off  the  pole.  There  was  between  them 
no  privity  or  contractual  relation.  The 
pole  was  not  maintained  by  the  defendant 
for  the  use  of  the  telephone  company  as 
well  as  itself.  The  defendant  did  not  re- 
ceive any  compensation,  accommodation, 
privilege,  or  benefit  on  account  of  the  use 
of  the  pole  by  the  telephone  company.  The 
sole  relation  between  them  was  that  created 
by  the  gratuitous  permission  of  the  defend- 
ant, implied  through  its  pasuive  acquies- 
cence, that  the  telephone  company  might, 
until  otherwise  notified,  have  its  wires  as 
they  were  upon  the  pole  and  exclusively  for 
its  own  benefit  and  convenience.  The  facts 
as  found  by  the  jury  did  not  constitute  an 
invitation,  express  or  implied,  to  the  tele- 
phone company  to  go  upon  or  use  the  pole, 
and  in  doing  so  it  and  its  employees  were 
mere  volunteers  or  naked  licensees,  who 
used  the  pole  subject  to  all  the  concomitant 
conditions  and  perils,  and  to  whom  the  sole 
duty  of  the  defendant  was  abstention  from 
infiicting  intentional  or  wanton  or  wilful 
injury.  Nicholson  v.  Erie  R.  Co.  41  N.  V. 
625)  Fox  V.  Warner-Quinlan  Asphalt  Co. 
204  N,  Y.  240,  38  L.R.A.(K.S.I  393,  97 
N.  E.  497,  Ann.  Gas.  J913C,  745;  Cusick 
V.  Adams,  116  N.  Y.  56,  12  Am.  St,  Bep. 
772,  21  N.  E.  673;  Birch  v.  New  York,  190 
N.  Y.  397,  18  KR_A.(N.S,|  595.  83  K.  E, 
61;  Sullivan  v.  Waters,  14  Ir,  C.  L.  Rep. 
466;  Redigan  v,  Boston  &.  M.  R.  Co.  l&J 
Mass.  44.  14  L.R.A.  2T6,  31  Am.  St.  Rep. 
520,  23  N.  E.  1133i  Fitspatrick  v.  Cumber- 
land (ilass  Mfg.  Co,  61  N.  J.  L.  378,  39  Atl. 
875,  4  Am.  N^.  Rep.  193;  Evansville  4  T. 
H.  R.  Co.  V.  Griffin.  lOO  Ind.  221,  50  Am. 
Rep.  783;  Rooney  v,  Woolworth,  74  Conn. 
720,  52  Atl.   411. 

Manifestly  the  intestate  in  going  upon  the 
pole  in  the  discharge  of  his  duty  as  the  em- 
ployee of  the  telephone  company  was  in  the 
same  relation  to  the  defendant  which  his 
employer  held.  Sullivan  v.  Tioga  R.  Co- 
112  N.  Y.  643,  8  Am.  St.  Rep.  793,  20  N.  E. 
669. 
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the  duty  of  ex^Tciaing  reasonable  care  and 
prudence  in  ai-curing  the  safety  of  the  em- 
ployee of  another  upon  its  pole  go  upon  a 
principle  inapplicable  to  aod  inhibited  by 
the  fttcts  of  this  case.  IlIiDgswortb.  v.  Bos- 
ton Electric  Light  Co.  181  Mass.  583,  25 
L.R.A.  552,  37  N.  E.  778;  Cincinnati  Qaa 
&  Electric  Co.  v.  Archdeacon,  80  Ohio  St. 
27,  88  N.  E.  125,  21  Am.  Neg.  Rep.  251; 
Downs  V.  Miaaouri  &  K.  Teleph.  Co.  101  Mo, 
App.  274,  U.1  8.  VV.  88B;  Newark  Elec- 
tric Light  &.  P.  Co.  V.  Garden.  37  L.R.A. 
725,  23  C,  C.  A.  64S,  39  U.  S.  App.  416,  78 
Fed,  74;  Trout  v.  Laclede  Gaslight  Co. 
151  Mo.  App.  207,  132  S.  W.  58;  Chicago 
Terminal  Transfer  R.  Co.  v.  Vandenberg, 
184  Ind.  470,  479,  480,  73  N.  E.  090,  18  Am. 
Neg.  Rep.  36;  Sullivan  v.  Tioga  B.  Co.  112 
N.  Y.  843,  8  Am.  St.  Rep.  7B3,  20  N.  E. 
509. 

The  evidence  does  not  authorize  the  claim, 
and  it  Is  not  made,  that  there  was  on  the 
part  of  the  defendant  an  act  of  affirmative, 
intptitional,  or  vtilful  misfeasance,  fault,  or 
wrong.  There  was  rp.tlier  a  negligent  fail- 
ure to  ao  aet  that  ite  wirea  would  hai 
been  in  safe  condition  and  location,— -a  di 
fault  in  not  doing  something  which  it 
might  refrain  from  doing  lawfully  and  with- 
out   reaponsibility    or    liability    to   the    in- 

The  pole  did  not  suggest  that  it  was 
property  which  anyone  bad  a  right  to  use 
and  asBume  to  be  in  safe  condition,  as  does 
the  crossing  of  a  railroad)  private  in  fact, 
but  public  in  use  and  enjoyment  (Barry 
V.  New  York  C.  &  H.  R.  R.  Co.  92  N.  Y. 
289,  44  Am,  Rep.  377;  Lamphear  v.  New 
York  C.  4  H.  K.  R.  Co.  194  N.  Y.  172,  88 
N.  E.  1115;  Sweeny  v.  Old  Colony  &  N.  R. 
Co.  10  Allen  368,  87  Am.  Dec.  644;  Bowler 
V.  Pacific  Mills,  200  Mass.  364,  21  L.R.A. 
(N.S.)  B76,  128  Am.  St.  Rep.  432,  88  N.  E. 
787,  nor  did  the  telephone  company  or  the 
intestate  use  the  pole  through  any  induce- 
ment or  allurement  put  forth  by  the  de- 
fendant. 

The  principle  which  was  decisive  in  Braun 
V.  Buffalo  General  Electric  Co.  200  N.  V.  | 
484,  34  T..R.A.  I  N.S. )  lOSO,  140  Am.  St. 
Rep.  845,  94  N.  E,  208,  21  Ann.  Cas.  370, 
does  not  apply  to  the  facts  here.  In  the 
Braun  Case  the  intestate  was  injured  while 
upon  the  property  of  his  employer,  across 
which  ran  the  wires  of  the  defendant  there- 
in, who  might  reasonably  have  apprehended 
that  conditions  might  arise  or  exist  through 
which  the  owner  of  the  property  or  his 
employees  might  come  in  contact' with  the 
wires.  Had  the  wires  of  the  defendant  here 
been  upon  a  pole  of  the  telephone  company, 
it  would  have  been  under  the  duty  toward 
the  intestate  of  exercising  reasonable  care 
to  maintain  a  proper  inaulation. 
L.Rj4.191SB. 


A  decision  that  a  property  owner  who 
permits,  expressly  or  impliedly,  the  affix- 
ing to  his  trees  or  structures  by  a  telephone 
or  telegraph  company,  of  its  wires,  enters 
into  the  duty  towards  it  and  its  employees 
of  exercising  reasonable  vigilance  and  care 
to  maintain  a  safe  access  to  them,  would 
be  contrary  to  the  common  understanding 
and  practice,  would  be  unjust,  and  might 
give  rise  to  serious  consequences.  The  evi- 
dence presented  by  the  record  before  us  did 
not  tend  to  support  the  verdict  or  permit 
the  submission  of  it  to  the  jury. 

The  judgment  should  tie  reversed,  and  a 
new  trial  ordered;  costs  to  abide  the  event. 


HURLRY-MASON  COMPANY,  Respt., 


(70  Waali,  386,  140  Pac.  331.) 


In  considering  the  question  of  the  exist- 
ence of  an  imj^ied  warranty  and  its  sur- 
vival after  acceptance  of  the  article  to 
which  it  relates,  there  should  be  kept  in 
mind  the  character  of  the  implied  war- 
ranty which  the  purchaser  seeks  to  raise 
for  his  protection;  for,  a  case  denying  the 
exiatence  of  an  implied  warranty,  say  of 
the  fitness  of  a  machine  for  a  particular 
purpose,  where  the  machine  is  purchased 
under  a  deflnite  description  as  to  its  size. 
etc.,  would  not  be  authority  for  holding  that 
the  sale  of  a  machine  by  description  would 
preclude  an  implied  warranty  that  the  ma- 
chine was  suitable  for  the  purpose  tor  which 
such  articles  are  usually  used.  L'pon  this 
general  question,  see  note  in  35  L,R..\. 
(N.S.)  258:  and  as  to  whether  an  express 
warranty  of  quality  will  exclude  an  im- 
plied warranty  of  quality,  see  note  in  3S 
L.R.A,(N.R.)  501.  As  to  whether  a  aale  by 
sample  excludes  all  implied  warranties  oth- 
er than  that  the  goods  shall  conform  to  the 
sample,  see  note  in  2B  L.R_A.(N.S,)  139; 
and  as  to  acceptance  with  knowledge  of  de- 
fect, as  waiver  of  breach  of  warrantv,  see 
note  in  35  L,R.A.(N.S,]  .'iOl. 

It  may  be  said  to  be  the  general  rule  of 
implied  warranties  that,  as  to  defects  dis- 
coverable by  reasonable  inspection  or  test, 
the  acceptance  of  the  goods  after  such  in- 
spection or  test,  or  opportunity  for  inqpec-   ' 
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a  dealer  subject  to  specified  testa  of  archi- 
tpcts  appointed  by  the  owner  ot  buildings, 
which  his  contract  with  the  owner  stipu- 
lates shall  be  made  bv  persona  appointed  b; 
the  architect,  either  at  the  mill  or  at  the 
site  of  the  building,  is  bound  to  malce  the 
tesU,  and  cannot  throw  the  burden  on  the 
dealer. 
Same  —  time  and  place  of  lesta, 

2.  One  contracting  for  cement  which  is  to 
conform  to  certain  specitied  tests  may  aelect 
ttie  place  for  making  the  testa,  but  if  tbe 
place  of  delivery  ia  selected,  they  must  bo 
made   within    a   reasonable   time   after   de- 


fer t. 
3.  , 

tests 


i-anly  —  acceptance  - 


contract,   but   a  condition  of  the   contract, 
so  that  acceptance  of  the  cement  tendered 
satisfies  the  obligation  of  the  Tendor. 
Same  —  implied  warrant}-  ■•-  fltness  for 

use  Intended. 

4.  A  contract  by  a  dealer  to  sell,  subject 
to  apecilied  tests,  cement  for  the  concrete 
work  of  a  building,  does  not  include  an  im- 
plied warranty  that  the  material  will  be 
lit  for  the  use  intended,  if  tliere  are  no 
latent  defects  not  discoverable  by  the  ap- 
plication of  the  tests  specified. 

(April  29,  1814.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Pierce  Coun- 
ty in  plaintiff's  favor  in  an  action  brought 
to   recover   damages   for   alleged    breach   of 


tion  or  teat,  will  constitute  a  waiver  of  the 
right  to  assert  any  implied  warranty  rela- 
tive to  the  goods,  the  breach  of  which  such 
test  or  inspection  did  or  would  have  dis- 
closed.   See  note  in  35  L.R.A.(N.S.)  280. 

And  upon  this  point,  see  also  Kelly 
Asphalt  Block  Co.  v.  Barber  Asphalt  Pav- 
ing Co.  136  App.  Div.  22,  120  N.  Y.  Supp. 
1Q3,  holding  that  where  paving  blocks  ap- 
peared to  lie  all  rigbt  on  examination,  the 
purchaser  was  not  required  to  sulijcct  them 
to  every  known  test,  but  after  the  usual 
examination  could  accept  them,  relying 
upon  the  manufacturer  having  performed 
its  contract  as  to  the  character  and  quality 
of  the  article  furnished;  and  it  is  said  that 
it  is  elementary  that  the  implied  warranty 
arising  upon  the  sale  of  articles  to  he  menu- 
factured  does  not  survive  aceeptanee  in  the 
case  of  a  defect  discoverable  upon  inspec- 
tion, hut  that  "upon  inspection"  means  cus- 
tomary and  ordinary  inspection.  This  esse 
was  again  before  the  appellate  division  1;>3 
App.  liiw  007.  137  N.  Y.  Supp.  1125,  but  on 
other  grounds,  and  the  decision  therein 
was  aflirmed.  ail  N.  Y.  68,  L.R.A.1915— , 
10-i  S.  E.  83. 

The  rule  that  an  implied  warranty  will 

spection  or  opportunity  therefor,  at  least 
as  to  defects  which  are  thereby  discloeed, 
or  which  would  have  been  disclosed  hod  the 
inspection  or  teat  been  made,  applies,  of 
course,  with  full  vigor  where  by  the  con- 
tract of  sale  a  duty  is  imposed'  upon  the 
purchaser  to  make  such  teat,  and  this  in 
effect  ia  the  holding  of  Hlrley-Masom  Co. 
V.  Stebbiks,  Walkeb,  &  Spinning. 

In  a  note  in  50  L.B^,(N.S.)  780,  it  is 
said  that  "in  the  sale  of  goods  where  the 
(luality  may  be  ascertained  upon  inspection, 
parties  may  agree  that  the  goods  shall  be 
inspected  by  the  purchaser  within  a  limited 
time  after  delivery,  and  that  if  the  goods 
do  not  comply  with  the  warranty,  notice 
shall  be  given  at  once  to  the  seller,  other- 
wise the  warranty  will  be  conclusively  pre- 
sumed to  have  been  fulfilled;  and  such 
agreement  ia  binding  upon  the  purchaser, 
and.  in  the  absence  of  fraud,  imposes  upon 
him  the  duty  of  making  the  inspection  and 
L.R.A.1B15B. 


returning  the  goods  if  he  claims  thcv  do 
not  answer  the  warranty." 

And,  as  shown  in  a  note  in  36  L.R.A. 
(N.S)  400,  where  articles  are  purchased 
subject  to  test,  tlie  use  of  the  article  be- 
yond the  stipulated  time,  or  if  no  time  is 
stipulated  beyond  a  reasonable  time,  con- 
stitutes an  acceptance  and  a  waiver  of  the 
right  to  rescind  for  breach  of  warrantv. 

In  Thomas  Alfg.  Co.  v.  Griffin,  16  Tex. 
Civ.  App.  188,  iO  S.  W.  755,  the  court 
quotes  with  approval  from  Bonham  Cotton 
Press  Co,  v.  McKellar,  S6  Tei.  604,  28  S. 
W.  1058:  "Whfsi  the  seller  of  maeblnery 
warrants  its  quality  and  capacity,  and  the 
contract  provides  tfiat,  before  the'  purchaser 
shall  be  bound,  the  machinery  shall  be  put 
in  operation  and  tested,  and  when  the  test 
haa  been  fairly  made,  and  the  purchaser 
has  accepted  the  property,  he  can  no  longer 
claim  damages,  either  in  an  action  by  him 
or  by  way  of  recoupment  for  the  purchase 
money  or  breach  of  the  warranty.'' 

And  as  applying  this  doctrine,  sec^ 

— International  Filter  Co.  v.  Cox  Bottling 
Co.  8S  Kan.  C45.  132  Pac.  180,  holding  that 
where  a  contract  for  the  sale  of  an  artiek- 
provides  that  it  is  to  be  returned  to  the 
seller  within  a  certain  time  if  the  results 
to  be  obtained  from  its  use  arc  not  satis- 
factory, it  cannot  be  claimed  that  Uic  sale 
raised  an  implied  warranty  entitling  tbe 
purchaser  to  a  reasonable  time  to  return 
the  article  if  it  prove  unsatisfactory; 

— Boycr  v.  Neel,  50  Mo,  App.  20, 'holding 
tliat  the  provisione  in  a  contract  for  tbe  sab- 
of  a  machine,  warranting  the  machine  to  1h' 
of  good  material  and  durable,  and  witli 
proper  handling  to  do  as  good  work  as  any 
other  machine,  and  providing  that  if  tJio 
machine  upon  trial  does  not  comply  with 
this  warranty,  written  notice  shall  be  given 
the  seller,  preclude  any  implied  warranty 
as  to  the  fitness  of  the  machine  for  the  pur- 
pose for  which  it  was  purchased; 

— Sheafe  v.  Zastrow,  30  S.  D.  158,  138  N. 
W.  16,  holding  that  where  there  are  express 
warranties  as  to  the  quality  and  heating 
capacity  of  a  heating  plant,  and  a  provisiim 
for  testing  it.  there  is  no  implied  warranty 
with  reference  thereto. 
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an  executory  contract  for  the  sale  of  i-cmcnt. 
ReverBed. 

The  facts  are  stated  in  the  opinion. 

Me^re.  B.  S.  Grosscup  and  \V.  C. 
Morrow,  for  appellant: 

In  cases  of  executory  contracts  for  the 
Bale  and  itcliverj  of  personal  property,  the 
remedy  of  the  vendee  to  recover  damages 
on  the  ground  that  tlie  article  furnished 
fails  to  correapoiid  with  the  contract  does 
not  survive  the  aeceptence  of  the  property 
by  the  vendee,  after  opportunity  to  ascer- 
tain the  dcfc(i:  by  inspection. 

Wacbcr  V.  Talbot,  IBT  N.  Y.  48,  82  Am. 
St.  Rep.  712,  m  X,  E,  288. 

The  fact  that  the  plaintiff's  agent  for  this 
inspection  may  have  been  negligent  in  per- 
forming  his    work,   and    may    have   passed 


three  carloads  without  testing  the  same, 
cannot  prejudice  tbe  rights  of  defendant 
liercin. 

Savcrcool  v,  Farwell,  17  Mich.  308. 

Jn  tbe  case  of  sales  of  goods  by  sample  by 
a  manufacturer,  it  is  gciicraly  held  that  the 
law  implies  a  warranty  that  the  goods  are 
me  re  ban  table  as  to  latent  defects.  IJut  tbe 
contrary  is  true  as  to  sales  by  samples  made 
by  Jobbers. 

Remy    v.    Healy,    29    L.R.A.(X.S.)     139, 

Plaintiff's  claim  for  damages  was  barred 
by  tbe  contract  because  not  presented  to 
defendant  in  time. 

Wolf  Co.  V.  Northwestern  Dairy  Co.  55 
Wash.  605,  104  Pac.  1123;  Staver  i  Walker 
v.  Rogers,  3  Wash.  003,  2S  Pac.  900. 
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purchaser  of  a  machine  pur- 
chased subject  to  a  test  refuses  to  receive  it 
at  the  contract  price  because  of  defects  dis' 
closed  by  the  test,  hut  offers  a  lasa  sum, 
which  is  accepted,  he  cannot  tiiereafter  in- 
voke the  law  of  implied  warranty  relative 
to  the  working  qualities  of  the  macbine. 
Byrd  v.  Campbell  Printing  Press  t  Mfg. 
Co.  90  Ga.  542.  10  R.  K.  287. 

Whether  or  not  the  general  rule  that  an 
implied  warranty  will  not  survive  accep- 
tance after  a  test  or  inspection,  or  opportun- 
ity therefor,  will  apply  where  the  contract 
Eravides  for  a  test,  hut  the  test  provided 
>r  would  not  disclose  defects  in  the  article 
aa  to  which  the  purchaser  would  otherwise 
he  entitled  to  raise  for  his  protection  an  im- 
plied warranty,  is  a  question  which  has 
been  considered  by  few  eases.  In  a  note  in 
50  L.R.A.(N.S.|  755,  it  is  said  that  the 
clause  relative  to  a  test  of  machinery  refers 
to  the  working  qualities  of  tbe  machinery, 
and  does  not  cover  a  general  warranty,  ex- 
press or  implied,  as  to  the  durability  of  the 
machine  or  the  material  used  therein. 

This  is  the  doctrine  of  Tbe  Kimrod,  141 
Fed.  215,  affirmed  in  72  C.  C.  A.  300.  141 
Fed.  8,'!4,  holding  the  fact  that  a  contract 
for  the  sale  of  a  boiler  provided  that  the 
boiler  was  to  be  sntiafactory  to  the  engineer 
of  tbe  purchaser,  and  that  It  was  received 
and  placed  in  the  purchaser's  tug,  would 
not  exclude  the  implied  warranty  of  the 
manufacturer  that  the  boiler  should  be  rea- 
sonably lit  for  the  desired  purpose,  and  that 
the  material  and  workmanship  should  be 
good,  as  to  any  dcfccte  in  the  boiler  in  these 
regards  discoverable  only  by  actual  use. 

And  sec  Aultman,  M.  k  Co.  v.  Hnnter, 
82  Mo.  App.  032,  holding  that  where  the  pur- 
chaser of  a  machine  on  trial  kept  it  after  the 
trial  upon  the  agreement  of  the  seller  to 
make  it  work  satisfactorily,  the  implied  war- 
ranty arising  from  the  sale,  that  the  ma- 
chine would  do  the  work  it  was  manufac- 
tured and  sold  to  do,  was  not  thereby  waived. 
And  in  Timken  Carriage  Co.  v.  Smith,  123 
Iowa.  554.  89  N.  W.  183,  it  is  held  that  the 
provision  in  a  contract  of  sale  that  if  the 
article  sold  shall  break  on  account  of  de- 
fective material,  it  will  be  replaced  by  the 
L.R.A.1913B. 


seller,  does  not  preclude  the  raising  of  the 
usual  implied  warranty  of  quality. 

A  provision  for  the  exchange  of  an  article 
sold  if  it  does  not  wear  satisfactorily  lias 
been  held  not  to  preclude  the  raising  of  an 
implied  warranty  that  the  article  is  mer- 
chantable and  reasonably  tit  for  the  purpose 
for  which  it  was  intended.  Main  v.  Dearing, 
73  Ark.  470,  84  S.  W.  640.  To  the  same 
effect  is  White  v.  Mercantile  Jeivelrv  Co.  8 
r.a.  App.  860,  65  S.  E.  1075;  Elgin  Jewelry 
Co.  V.  Eates,  122  Ga.  307,  50  S,  E.  938. 

It  has  been  held  that  the  purchaser  of  an 
article,  after  testing  it.  may  invoke  in  his 
behalf  and  rely  upon  an  implied  warranty 
that  the  article  purchased  was  fit  for  the 
purpose  for  which  it  was  manufactured  and 
sold. 

Thus,  in  Parsons  Band  Cutter  t  Self 
Feeder  Co.  v.  Mallinger.  122  Iowa,  703.  08 
N.  W.  680.  the  purchaser  of  a  macbinif 
under  express  warranties  which  apparent- 
ly contemplated  a  trial  was  permitted 
to  rescind  the  contract  of  purchase  for 
brcHcIi  of  the  implied  warranty  that 
the  machine  was  fit  for  the  purpose 
for  which  it  was  purchased.  In  this 
case  the  express  warranties  were  held  not 
to  apply,  because  by  the  terras  of  the  con- 
tract they  were  conditioned  upon  the  per- 
formance of  certain  things  by  the  purchaser 
which  he,  with  the  acquiescence  of  the  seller, 
did  not  perform.  .: 

And  in  Marbury  Lumber  Co.  v.  Steams' 
Mfg.  Co.  32  Ky.  L.  Rep.  739,  107  S.  W.  206, 
it  is  held  that  where  the  purchaser  of  a  lo- 
comotive to  be  manufactured  for  a  certain 
purpose,  after  giving  the  machine  a  tcBt, 
notified  the  seller  that  it  was  not  fit  for  the 
purpose  for  which  it  was  purchased,  and  of- 
fered to  rescind  the  contract,  when  subse- 
quently sued  for  the  purchase  price  lie  was 
entitled  to  recoup  damages  for  breach  of  an 
implied  warranty  that  it  was  reasonably  ^t 
for  the  use  for  which  it  was  intended.  It  ia 
not  clear  in  this  case  whether  or  not  the  con- 
tract provided  for  a  test.  It  does  appear, 
however,  that  the  seller  sent  a  man  to  start 
the  locomotive  aceording  to  the  agreement 
tetween  the  pkrties.  A.  G.  S.     ' 
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Mr.  T.  L,  Stilcn,  for  reBpondi^nt : 
Plaintiff  had  a  right  to  rely  on  the  (act 

tliat  di'feiitlant,  knowing  the  terma  of  tlie 

Hgr(M?ln(>nt,  would  sliip  no  material  that  did 

not  meet  the  requirements  mentioned,  and 

Viae  not  lit  for  the  work. 

Tacotna    Coal    Co.    r.    Bradlev,   2    WaBh. 

000,   26    .Am.    St.   Bep.   800.   27   I'ac.    454; 

Buffalo  Barb  Wire  Co.  v.  Phillips,  61  Wia. 

120,   30   X.   W.   295;    Gould   v.   Stein,   140 

Mass.  JTO,  5  L.R.A.  213.   14   Am.  St.  Rep. 

455.  22  X.  E.  47 ;   Shaw  v.  Smith,  45  Kan. 

334,  11   L.R.A.  S81,  2S  Pae.  886;  MeQuaid 

y.  Ross,  22  L.R.A.  187,  note. 

Here  delivery  to  a  carrier  is  not  accept* 

snce,   or  an.v  other  than  a  conditional   de- 
Eaton  V.  Blackburn,  52  Or.  300,  20  L.R.A. 

{N.S.)    53,   132  Am.  St.  Rep.  705,  96  Pac. 

870.   117   Pac.   539,    16   Ann.   Gas.   1198;   35 


Ellis,   J.,  delivered  the  opinion   of  the 

Action  to  recover  damages  for  an  alleged 
breach  of  an  exccutorj  contract  for  the  ante 
of  cement.  The  plaintiS  had  a  contract 
with  the  Xorthern  Pacific  Railway  Com- 
pany to  conatruct  a  passenger  station  iu 
the  city  of  Tacoma,  in  accordance  with  cer- 
tain plans  and  spec iii cations.  Much  of  the 
work  consisted  of  reinforced  concrete  nails, 
which  the  plaintiff's  contract  with  the  rail- 
way company  required  should  be  built  of 
Portland  cement  of  a  quality  specified  in 
the  contract  as  folloHs:  "Cement,  when  not 
otherwise  specified,  shall  be  Portland  of  the 
Vulcanite,  Atlas,  Lehigh,  Alpha,  Say  I  or,  or 
other  brands,  from  approved  manufacturers, 
that  will  fiillil  tlic  standard  tests  of  the 
architects.  It  shall  be  inspected  by  a  firm 
approved  by  the  architects,  either  at  the 
mill  or  at  the  site,  and  five  |5)  cents  per 
barrel  shall  be  allowed  by  the  contractor 
for  this  inspection,"  Then  follow  tests  sub- 
stantially the  same  as  those  hereinafter  aet 
nut  in  the  plaintilTs  order  for  the  cement 
from  the  defendant.  The  contract  for  the 
purchase  of  the  necessary  cement  is  evi- 
denced by  the  following  written  order,  coun- 
ter offer,  and  acceptance: 

Aug.  20,   1909. 
Messra.  Stebbina,   Walker,  &  Spinning,  Ta- 
coma, Wash. 
Gentlemen  ;— 

We  herewith  confirm  our  order  for  15,000 
barrels  or  more  of  Atlas  cement  to  be  de- 
livered to  us  in  the  care  of  the  Northern 
Pacific  Railroad  at  St.  Paul,  for  «1,40  per 
barrel  less  30#  per  barrel  for  empty  sacks. 
This  cement  is  purchased  subject  to  the  fol- 
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lowing  testa  as  specified  by  the  architects 
for  the  Tacoma  depot: 
(b)   Tests: 

(1)  Fineness:  On  Xo.  100  sieve  of  10,000 
meshea  per  square  inch  {Stubbs  wire 
gauge)    02  per  cent  must  pass  through. 

(2)  Initial  set;  Initial  aet  as  determined 
by  time  required  for  cake  of  plastic  neat 
cement  to  bear  wire  i  inch  diameter  loaded 
to  weigh  'i  ounces,  without  appreciable  im- 
print, shall  not  be  less  than  forty-five  min- 
utes from  time  of  adding  water, 

(3)  Final  set:  Final  set  as  determined 
l>y  the  time  required  for  cake  of  plaxtic  neat 
cement  to  bear,  -ft  inch  diameter  loaded  to 
weigh  1  pound,  without  appreciable  imprint, 
shall  not  be  more  than  five  hours  from  time 

(4)  Soundness:  Cold  water  test.  Pats  of 
plastic  paste  about  3  inches  in  diameter  by 
i  inch  thick  at  center  with  thin  edges,  kept 
in  moist  air  until  final  set,  and  for  th>; 
balance  of  twenty-eight  days  in  water  of 
temperature  approximately  65  degrees 
Fahr,,  shall  not  crack,  warp,  nor  soften. 

(5)  Neat  tensile  test;  Briquets  of  ce- 
ment paste,  mixed  five  minutes  with  mini- 
mum amount  of  water  necessary  to  make 
mortar  thoroughly  soft  and  plastic  at  the 
end  of  twenty-four,  hours,  break  at  not  less 
than  125  lbs.  per  square  inch,  and  at  tht- 
end  of  seven  days,  break  at  not  less  than 
400  lbs.  per  square  inch. 

Please   wire    immediately    and    have    the 
company  ship  1,000  barrels  at  once. 
Yours  truly, 
Hurley-Mason   Company, 

By  Chas.  B.  Hurley. 
Tacoma,  Sept.  21,  190fl. 

Hurliv-Maaon  Co.,  City. 

Gentlemen:  — 

As  per  verbal  agreement  between  your  Mr. 
Hurley  and  the  writer,  we  propose  to  de- 
liver to  you  Atlaa  Portland  cement  under  the 
following  conditions: 

The  Hurley-Mason  Company  shall  be 
known  as  the  purchaser,  and  Stebbins, 
Walker,  ft  Spinning  shall  l>e  known  as  the 
seller,  in  the  following  paragraphs: 

First.  The  seller  agrees  to  furnisii  the 
purchaser,  and  said  purchaser  agrees  to  ac- 
cept from  the  seller,  the  Atlaa  Porthincl 
cement  herein  apooified  in  the  quantity  of  fif- 
teen thousand  (15,000)  barrels  to  be  de- 
livered as  hereinafter  aet  fort!).  It  being 
understood  ami  agreed  between  the  parties 
herein  that  the  seller  is  to  be  under  no  obli- 
gation to  make  shipment  in  excess  of  five 
thousand  (5,000)  barrels  in  any  one  month. 
Shipment  of  cement  herein  specified  to  be 
made  in  carload  lots.  Entire  quantity  re- 
quired to  be  ordered  forward  in  time  for 
shipment  prior  to  April  Ist,  1910.    .    .    . 
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Second.  That  tlie  seller  will  furnisli  un- 
iler  this  contract  Atlas  Portland  cement  that 
H'ill  conform  to  the  requircmenta  of  the  Bpec- 
ifications  covered  b;  jour  letter  of  August 
20tb,  1909,  to  the  seller,  which  becomes  a 
part  of  this  contract.  All  claima  of  the  pur- 
chaser upon  the  seller  must  be  made  in  writ- 
ing, and  fth'd  with  the  seller  within  five  {S) 
dajs  after  the  cement  is  received;  failure  to 
file  a  claim  within  the  time  allowed  will  be 
acknowledgment  by  the  purchaser  of  the 
receipt  of  the  cement  in  good  condition,  and 
in  the  qiiantitj  specified  in  the  bill  of  lad- 
ing and  invoice. 

Third,  That  the  seller  will  furniah  Atlas 
Portland  cement  required  under  this  agree- 
ment at  the  following  price,  to  wit,  f.  o.  b. 
ears,  St.  Paul,  Minnesota,  one  dollar  forty- 
five  cents  ($1.45)  per  barrel  in  doth  bags. 

Fourth.  That  the  seller  will  purchase  At- 
las cloth  bags  at  7  j  cents  each,  subject  to  the 
following  conditions:  [No  question  arises 
from  the  conditions  which  follow.  We  omit 
lh.m.] 

Yours  very  truly, 

Stebbins,  Walker,  t  Spinning, 
Per  1.  R.  Wallier. 

The  purchaser  agrees  to  accept  from  the 
seller  Atlas  Portland  cement  subject  to  the 
conditions  set  forth  above. 

Hurley-Mason  Co., 

By  Clias.  B.  Hurley,  Prest. 

The  defendant  began  delivering  the  cement 
about  the  middle  of  September;  the  same  be- 
ing tested  at  the  mill  of  the  Atlas  Cement 
Company,  the  manufacturer,  at  Hannibal, 
Missouri,  by  Hunt  4  Company,  the  testers 
approved  by  the  architecta  of  the  railroad 
company  under  the  plaintiff's  contract  with 
the  railroad  company.  It  appears  that  the 
plaintiff  made  no  teats  at  all,  but  relied  upon 
the  testa  made  by  Hunt  &  Company  at  the 
mill.  By  the  latter  part  of  November,  about 
2,500  barrels  of  cement  had  been  accepted 
and  used  on  the  worit  with  satisfactory  re- 
sults. About  November  20th  the  plaintiff 
claims  that  it  used  about  444  barrels  of  the 
cement  tben  arriving  in  Taeoma  which,  upon 
ponring  the  concrete  into  the  forms,  would 
not  set  floon  enough,  and,  though  allowed  to 
remain  until  December  7th,  never  solidified. 
On  the  latter  date,  by  order  of  the  inspector 
for  the  railway  company  on  the  work,  thiB 
concrete  was  taken  out.  At  about  the  time 
that  this  cement  was  being  used,  the  plain- 
tiff received  a  telegram  from  the  engineer 
for  the  railway  company,  stating  that  three 
carloads  of  cement  had  been  shipped  without 
testing.  The  remainder  of  the  cement  then 
OD  hand  being  under  Buspicion,  which,  it 
seems,  was  about  600  barrels,  was  loaded  on- 
to ears,  sent  to  the  Commercial  dock  in  Ta- 
L.R.A.1B1SB. 


coma,  where  subsequently  samples  were  tak- 
en from  it  for  the  purpose  of  making  tests 
on  behalf  of  the  various  persona  Interested, 
namely,  the  railway  company,  the  plaintiff, 
the  defendant,  and  the  Atlas  Cement  Com- 
pany, the  manufacturer.  Tlie  evidence  de- 
tails the  manner  in  which  these  samples 
were  taken,  and  the  results  of  the  testd 
made  by  ditTerent  experts  for  the  various 
interests  represented  in  the  transaction. 
These  testa  did  not  agree.  The  plaintiff 
claims  that  tliis  evidence  showed  that  the  ce- 
ment in  question  did  not  meet  the  tests  pre- 
scribed in  the  contract,  while  the  defendant 
claims  exactly  the  contrary. 

The  plaintiff  claimed  damages  in  the  sum 
of  $4,334.68,  including  the  cost  of  new  ce- 
ment, sand,  and  gravel  used  in  replacing 
the  concrete  taken  out,  the  labor  of  tearing 
it  out,  the  expense  of  building  new  forms, 
charges  for  superintendence,  use  of  plant,  in- 
surance, wages  of  watchman  and  timekeeper, 
and  freight  paid  upon  the  cement  used  in 
the  concrete  taken  out,  and  also  on  the  ce- 
ment ordered  off  the  work,  and  the  cost  of 
testing.  Hie  plaintiff  also  claimed  $2,339.62 
for  sacks  returned  to  the  defendant  not  paid 
for.  Against  this  the  plaintiff  admitted  that 
the  defendant  has  a  valid  offset  of  $2,900  for 
2,000  barrels  of  cement  furnished.  The  court 
made  findings  in  favor  of  the  plaintiff  and 
entered  judgment  against  the  defendant  in 
the  sum  of  ?3,S20.91,  with  costs.  The  de- 
fendant appeals. 

In  our  discussion  we  shall  proceed  upon 
the  assumption  that  the  cement,  for  the  dam- 
ages occasioned  by  the  use  of  which  the  re- 
spondent sued,  would  not  have  met  the  testa 
prescribed  in  the  contract  at  the  time  it  was 
delivered  to  the  respondent  at  Taeoma.  We 
shall  assume  that  this  was  sufficiently  shown 
by  the  tests  of  the  remainder  of  the  cement 
made  after  the  rejection  of  the  work  by  the 
railroad  company's  architect.  Such  was  the 
effect  of  the  court's  finding.  The  view  which 
we  take  of  the  taw  of  the  case  makes  it  un- 
neceasary  to  review  the  evidence  upon  wliicli 
this  finding  was  based. 

On  the  taw  of  the  ease,  appellant  contends 
that  the  facts  do  not  establish  a  warranty, 
but  merely  a  sale  of  cement  to  be  accepted 
upon  a  test  by  the  purehaaer.  The  respond- 
ent contends  that  the  judgment  should  be 
sustained  upon  two  elements  of  warranty: 
An  express  warranty  that  the  cement  would 
comply  with  the  live  teats  specified  in  the 
contract,  and  an  implied  warranty  that 
the  cement  would  be  reasonably  fit  for  the 
known  purpose  for  which  it  was  purchased. 
These  contentions  present  three  questions, 
the  solution  of  which  must  be  determinative 
of  this  case.  They  are  these:  (1)  Upon 
whom,  as  between  appellant  and  respondent, 
was  the  duty  of  making  the  teats,  and  when. 
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and  where!  (2)Wbb  the  provision  that  the 
sate  was  subject  to  the  given  tests  a  war- 
ranty collateral  to  the  contract,  surviving 
acceptance  of  the  cement,  or  was  it  a  condi- 
tion of  the  contract,  satiafied  bj  acceptaacel 

(3)Whs  there  any  implied  wairnnty  that 
the  material  would  be  fit  for  the  purpose 
for  which  it  ivas  purchased! 
•  1.  lu  determining  who,  as  between  the 
appellant  and  respondent,  was  to  make  the 
tests,  and  tvlien  and  where  tbe  teats  should 
have  been  made,  we  roust  look  to  the  terms 
of  their  contract  and  to  the  situation  of  the 
parties  and  of  the  subject-matter.  Tbe 
contract  provided;  "This  cement  is  pur- 
cheeed  subject  to  the  following  teats  as  spec- 
ified by  the  arcliitects  for  the  Tacoma  depot." 
The  live  specified  Uist»  are  then  act  out. 
These  words  were  the  words  of  the  respond- 
ent. Tbey  were  contained  in  ita  order. 
They  were  used  for  its  own  protection,  and 
roust  be  construed  with  reference  to  that 
purpose.  The  reapondcnt  knew  that  it  waa 
obligated  to  use  no  cement  that  would  not 
meet  these  tests.  It  knew  that  it  was  ob- 
ligated by  its  contract  with  tbe  railway 
company  to  pay  for  an  inspection  by  the  ap- 
plication of  these  testa  at  the  rate  of  5 
cents  B,  barrel.  It  knew  that  under  its  con- 
tract with  the  railway  cotnpeny  these  tests 
were  to  be  made  "either  at  the  mill  or  at 
the  site"  of  the  depot  "by  a  firm  approved 
by  the  architects."  It  knew  that  an  inapec. 
tion  by  the  appellant  would  not  be  binding 
upon  the  railway  company,  anil  would  be  no 
protection  to  the  respondent.  It  therefore 
purchased  the  cement  subject  to  the  testa 
for  which  it  was  already,  and  in  any  event, 
obligated  to  pay.  On  tbe  other  band,  the 
appellant  was  not  a  manufacturer,  but  a 
dealer.  The  contract  waa  executory.  The 
pcment  was  not  at  hand.  It  is  fairly  infer- 
able that  it  was  not  then  even  in  existence. 
The  cement  was  not  in  the  appellant's  pos- 
seasion,  and  both  parties  knew  that  it  never 
would  be  prior  to  ita  delivery  to  the  respon- 
dent. Respondent  knew  that  the  cement 
was  to  be  made  at  the  mill  of  the  Atlaa 
Portland  Cement  Company,  at  Hannibal, 
Misaouri,  and  furniahod  to  tbe  reepondent 
"f.  o.  b.  cars  St.  Paul,  Minnesota."  The 
appellant  would  have  no  opportunity  to  teat 
tbe  cement.  It  therefore  sold  "subject  to" 
(he  tests  specified,  which  is  a  very  different 
thing  from  an  agreement  to  make  tbe  testa 
itself.  A  sate  of  an  article  subject  to  inspec- 
tion or  teat  is  a  very  different  thing  from  tlie 
sale  of  an  inspected  or  tested  article.  In 
the  absence  of  stipulation  to  the  contrary, 
the  one  places  the  duly  of  inspection  or  test 
upon  the  purchaser  prior  to  acceptance  and 
use,  snd  the  other  places  that  duty  upon  the 

elicr  prior  to  delivery.  When  the  terms  anil 
purpose  of  the  contract,  the  situation  of  the 
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■  parties  and  of  the  subject-matter,  are  consid- 
<  ered,  there  can  be  no  question  that  the  re- 
spondent aasumed  the  duty  of  making  the 
testa.  In  practice  it  made  the  inapector  ap- 
proved by  the  railway  company's  architect 
its  agent  for  the  inspection. 

As  to  tbe  place  of  the  tests,  it  is  obvious 
that  the  respondent  could  select  its  own 
place.  The  appellant  could  not  insist  upon 
these  tests  being  made  prior  to  ita  delivery 
of  the  cement  to  the  respondent.  To  that 
extent  it  took  the  risk  of  the  rejection  of 
the  cement  after  its  delivery.  The  respond- 
ent, however,  could  not  select  its  own  time 
for  making  the  tests.  Xo  time  being  speci- 
fied in  the  contract,  it  had  only  a  reosonablo 
time  after  delivery.  It  was  certainly  con- 
templated that  the  teats  ahould  be  made 
before  the  use  of  the  cement,  since  it  is  ob- 
vious that  the  use  of  the  cement  would  ren- 
der tbe  specified  tests  impossible.  The  ap- 
pellant contends  that  those  tesia  should 
have  been  made  within  five  days  after  tbe 
cement  was  received,  because  the  contract 
provides  that  all  claims  of  the  purchaser 
upon  the  seller  must  be  made  within  that 
time.  This  provision,  however,  applied  only 
to  tbe  condition  in  which  the  cement  was 
received,  not  to  its  Quality.  It  could 
not  apply  to  a  failure  to  meet  the  teats, 
since  some  of  the  tests  roijuiTed  a  longer 
time  than  five  days  for  the  making. 

2.  Was  the  provision  that  the  sale  was 
subject  to  the  teats  a  warranty  collateral  to 
the  contract,  or  waa  it  a  condition  of  th« 
contract!  The  respondent  contenda  that  it 
was  a  warranty  of  quality.  We  do  not  ao 
construe  it.  The  sale  waa  made  "subject  to" 
the  testa.  If  an  inferior  article  waa  shipped, 
the  respondent  had  a  reasonable  time  for  in- 
spection and  test,  and  an  acceptance  or  re- 
fusal to  accept.  The  sale  being  subject  to 
the  tests,  if  the  material  delivered  did  not 
meet  the  tests,  then  there  was  to  be  no  sale. 
Tliis  ia  a  very  different  thing  from  a  collater- 
al undertaking  that  all  cement  delivered 
ahould  meet  the  tests.  A  sale  subject  to  in- 
spection should  never  be  construed  as  a  war- 
ranty afjainst  defects  which  tbe  inspection 
contemplated  would  disclose.  Much  confu- 
sion will  be  avoided  by  observing  this  dis- 
tinction, which  inheres  in  the  very  nature  of 
the  undertaking  on  the  one  hand,  and  in  the 
remedy  for  its  breach  on  the  other. 
Respondent  admits  that  "the  mention  of 
teats  in  the  contract  was  nothing  more  than 
a  further  description  of  tbe  required  quali- 
ty." This  ia  true  so  far  as  it  goes,  but  it 
also  furnished  the  specific  means  to  tbe 
respondent  to  determine  that  fact  prior  to 
acceptance. 

Benjamin  on  Sales,  after  pointing  out 
the  fact  that  much  confuaion  has  arisen  from 
the  habit  of  treating  conditions  precedent 
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BH  warrantUa,  quotha  from  Lord  Abinger  as 
foUou'ii:  "A  warranty  is  an  express  or  im- 
plied atatemetit  of  something  nhjch  a  party 
undortaki'H  shall  be  part  of  a  contract,  and, 
though  part  of  the  contract,  collateral  to 
the  express  objert  of  it.  But  in  nian3'  of 
the  cases  the  circumstance  of  a  party  selling 
a  particular  thing  by  its  proper  description 
has  been  called  a  warranty,  and  the  breach 
of  such  a  contract  a  breach  of  warranty ; 
but  it  would  be  better  to  distinguish  such 
canes  aa  a  noncompliauce  with  a  contract 
which  a  party  has  engaged  to  fulfil."  The 
author  adds:  "Tliere  can  be  no  doubt  of 
the  correctness  of  the  distinction  here  point- 
ed out.  If  the  sale  U  of  a  described  article, 
the  tender  of  an  article  answering  the  de- 
scription is  a  condition  precedent  to  tlie  pur- 
chaser's liability;  and,  if  this  condition  be 
not  performed,  the  purchaser  is  entitled  to 
reject  the  article,  or,  if  he  has  paid  for  it, 
to  recover  the  price  as  money  had  and  re- 
ceived for  his  use,  whereas,  in  case  of  war- 
ranty, the  rules  are  very  different.''  Ben- 
jamin, Sales,  7th  ed.  g  600. 

The  American  note  to  the  text  points 
out  the  difTiculty  of  laying  down  any  definite 
rule  for  determining  when  a  stipulation  is  a 
condition  of  the  contract  itself,  and  wlien  an 
independent  warranty  collateral  to  the 
agreement,  as  follows;  "In  determining 
whether  certain  duties,  liabilities,  or  stip- 
ulations, either  express  or  implied,  on  the 
one  side,  are  strictly  conditions  essential  to 
the  liability  of  the  other  party  on  his  stip- 
ulations or  promises,  or  are  only  indepen- 
dent and  separate  covenants,  the  breach  of 
whidi  may  give  a  right  of  action  or  counter- 
claim, but  which  docs  not  prevent  or  ex- 
tinguish a  cause  of  action  against  the  other, 
no  other  rule,  worthy  of  the  name  of  rule, 
tan  be  laid  down  than  that  it  is  always  a 
ciucstioii  of  the  intention  of  the  parties, 
manifested  by  the  expressions  they  iiave 
used  aa  applied  to  the  subject-matter  of 
the  contract,  and  read  in  the  light  of  sur- 
rounding eircumstancefi."  American  note 
to  Benjamin,  Sales,  7th  ed.  p.  595, 

Judged  by  the  situation  of  the  parties 
and  their  relation  to  the  subject-matter, 
it  is  dear  that  the  provision  for  tests  in 
the  contract  before  us  is  a  condition  of  the 
contract,  and  not  a  collateral  warranty. 
The  terms  of  the  contract  lead  inevitably 
to  the  same  conclusion. 

An  executory  contract  for  the  sale  of 
an  article  tested  to  a  given  standard  is  a 
very  different  thing  from  an  executory  con- 
tract for  the  sale  of  an  article  subject  to 
given  tests.  The  one  is  a  collateral  war- 
ranty, placing  the  consequences  of  a  failure 
of  the  article  to  perform  to  the  given  stand- 
ard upon  the  seller,  so  that  the  purchaser's 
remedv  survives  his  acceptance.  The  other 
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is  a  condition  of  the  contract  precedent  to 
acceptance,  placing  the  consequences  of 
the  failure  to  inspect  or  make  the  testa 
upon  the  purchaser.  It  /urnishea  its  own 
remedy,  namely,  a  rejection  of  any  article 
not  meeting  the  tests  as  not  fulfilling  the 
contract.  Obviously  the  remedy  on  such  a 
conditiiin  precedent  cannot  survive  accept- 
ance. The  purchaser  failing  to  make  the 
tests  prior  to  acceptance  has  no  remedy 
for  defects  which  the  testa  would  haTc  dis- 
closed, in  the  absence  of  further  words  con- 
stituting an  express  warranty  or  circum- 
stances raising  an  implied  warranty  that 
the  article  will  be  lit  for  the  purpose  for 
which  it  was  purchased.  Cartcton  v.  Lom- 
bard, A.  *  Co.  149  N.  y.  137,  43  N.  E.  422. 
An  executory  sale  subject  to  tests  involves 
the  same  principles  as  an  o.xecutory  sale 
subject  to  inspection.  The  prescribed  tests 
are  but  the  mode  of  inspection  appropriate 
to  the  nature  of  the  given  article.  Where 
an  executory  sale  is  made  with  the  provision 
that  the  article  is  subject  to  inspection, 
whether  written  into  the  contract  or  im- 
plied from  the  custom  of  the  trade,  such 
A  provision  is  held,  by  what  we  conceive 
to  be  the  better  considered  authorities,  a 
condition  precedent,  and  not  a  warranty. 

In  Eeed  v,  Randall.  2fl  N.  Y.  358,  86  Am. 
Dec.  305,  the  action  was  for  a  breach  of  an 
executory  contract  to  sell  and  deliver  a 
crop  of  tobacco  growing  on  the  defendant's 
land.  The  contract  contained  a  condition 
that  the  tobacco  should  be  well  cured  and 
boxed  and  in  good  condition.  The  tobacco, 
when  delivered,  was  in  bad  condition,  had 
not  been  properly  eiired,  and  was  wet, 
sweaty,  and  rotten.  It  was  accepted  and 
retained  without  notice  to  the  defendant  of 
its  defects,  without  return  or  offer  of  return, 
and  without  any  request  that  it  be  taken 
back.  Some  months  after  acceptance,  the 
plaintiffs  brought  the  action  to  recover 
damages  for  the  failure  of  the  article  to 
comply  with  the  contract.  The  court  said ; 
"But  the  stipulation  in  respect  to  the  q.uali 
ty  and  condition  of  the  article  when  de 
livered  constituted  no  express  warranty. 
The  contract  was  executory,  for  the  sale  of  a 
growing  crop  of  tobacco  to  be  delivered  the 
spring  following,  ncll  cured  and  in  good 
condition.  Tlie  article  bargained  for,  and 
tci  be  furnished  in  the  future,  was  a  mer- 
chantable crop  of  tobacco.  This  was  what 
the  VMidor  agreed  to  sell  and  tlie  vendee 
to  purchase.  It  was  the  sale  of  a  particular 
thing  by  its  proper  description  merely; 
and  the  desuriptive  words  used  for  dcHn- 
ing  the  thing  agreed  to  be  sold  were  of  llie 
substance  of  the  contract,  not  collateral  to 
the  main  object  of  it.  .  .  .  In  cases  of 
executory  contracts  for  the  sale  and  delivery 
of  personal  property,  the  remedy  of  the  ven- 
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(lee  to  recover  damages  on  tlie  ground  that 
the  artii-le  furniahed  does  not  correapi: 
with  tlie  contract  does  not  BUrvive  the 
cejitancc  of  the  property  by  the  vendee,  after 
opportunity  to  aeeertaiii  the  defect,  unless 
notice  has  been  given  to  the  vendor,  or  the 
vendee  ofTera  to  return  tlie  property.  The  re- 
tention of  the  property  hy  the  vendee  ia  ar 
assent,  on  his  part,  that  the  contract  hat 
heen  performed.  The  delivery  of  property 
eorrespondiug  with  the  contract  is  a  condi- 
tion precedent  to  the  vesting  of  the  title  in 
the  vendee.  The  parties  nnderatand  that  the 
vendee  is  not  bound  to  accept  the  property 
tendered,  eseept  upon  this  condition.  This 
tlie  'vendee  ia  to  determine  upon  the  receipt 
of  the  property," 

It  has  sometimes  been  intimated  that  the 
foregoing  decision  was  overruled  by  the  same 
court  in  the  case  of  Day  v.  Pool,  52  N.  Y, 
4ia,  11  Am.  Rep.  719,  but  we  do  not  so  read 
that  caae.  In  Day  v.  Pool,  there  was  a  sale 
of  rock  eandy  syrup  with  an  express  war- 
ranty that  it  would  not  "crystallize  or  the 
sugar  fall  down."  There  was  nothing  to  in- 
dicate that  the  sale  was  made  subject  to  in- 
upcetion  ov  test.  The  court  lield  the  provi- 
sion in  the  contract  as  to  the  character  of 
the  ajrup  an  espresB  warranty  surviving  ac- 
ceptance, and  not  a  condition  satisfied  by  ac 
ceptance.  Referring  to  Keed  v.  Kandall,  su- 
pra, the  court  aaid:  "That  case  would  have 
been  decided  the  other  way,  had  there  been 
an  express  warranty  as  to  the  quality  of  the 
tobacco," — thus  clearly  distinguishing  that 
ease  rather  than  overruling  it.  The  author- 
ity of  Reed  V.  Randall  is  recognized  in  the 
comparatively  recent  case  of  Carleton  v. 
Lombard,  A.  Jt  Co.  supra. 

In  Waeber  v,  Talbot,  1B7  N,  Y,  48,  82  Am. 
St-  Rep,  712,  60  N.  E.  288,  the  action  was 
brought  to  recover  damages  for  broach  of  an 
alleged  warranty  on  an  executory  sale  of  a 
number  of  cases  of  "Talbot  Kxtra  Fine  Peas, 
Sieve  23 — 24."  It  appeared  that  such  sales 
were,  by  the  custom  of  the  trade,  made  sub- 
ject to  inspection.  The  plaintilTB,  on  deliv- 
ery, accepted  the  goods,  some  ten  days  later 
discovered  their  defective  quality,  but  con- 
tinued to  handle  them  for  some  months, 
ivhen  they  offered  to  return  the  remainder 
of  tlie  peas.  The  defendant  refused  to  re- 
ceive them.  The  court  said;  "The  defend- 
ants were  bound  to  deliver  the  quality  of 
goodw  called  for  by  the  contract,  which  was 
the  highest  grade  they  packed;  and,  if  an 
inferior  article  was  sliipped,  the  plaintiffs 
had  a  reasonable  time  for  inspection,  reacis- 
eion.  and  olTer  to  return.  Tliis  action  does 
not  fall  within  that  class  of  cases  where  a 
dealer  sella  an  article,  describing  it  by  a 
name  of  commerce,  the  identify  of  which  is 
not  known  to  the  purchaser,  and  which  he 
cannot  ascertain  bv  inspection,  and  where  a 
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warranty  is  therefore  implied  that  the  ar- 
ticle sold  is  that  described."  After  consider- 
ing many  decisions  pointing  out  the  distinc- 
tion between  a  condition  of  the  contract  and 
a  collateral  warranty,  the  court  concluded: 
"Treating  the  general  description  in  the  caae 
before  ua  as  a  part  of  the  contract  of  sale, 
the  plaintiffs  were  abundantly  protected; 
and,  if  they  failed  to  inspect,  rescind,  and 
retura  the  goods,  it  ia  because  they  neglected 
to  avail  themselves  of  the  remedies  which 
the  law  afforded  them.  In  cases  of  execu- 
tory contracts  for  the  sale  and  delivery  of 
personal  property,  the  remedy  of  the  vendee 
to  recover  damages  on  (he  ground  that  tlie 
article  furnished  fails  to  correspond  with  the 
contract  does  not  survive  the  acceptance  of 
the  property  by  the  vendee  after  opportunity 
to  ascertain  the  defect." 

It  aeema  to  us  a  sound  rule,  deducible 
from  the  authorities,  that,  where  an  ccccu- 
tory  sale  is  made  subject  to  inspection,  an 
acceptance  by  the  buyer  with  or  without  in- 
spection, and  without  notice  to  the  seller  of 
any  defects  or  offer  to  return,  is  a  waiver  of 
any  claim  for  damages  on  account  of  defecta 
which  might  have  Iweii  discovered  upon  in- 
spection by  any  ordinary  testa,  or  by  the 
tests  prescribed  by  the  contract,  in  the  ab- 
sence of  an  express  warranty  intended  to 
survive  acceptance.  Cop  lay  Iron  Co.  v. 
Pope,  108  N.  Y.  232,  15  X.  E.  335:  McCor- 
mick  V.  Sarson,  45  X.  Y.  265,  6  Am.  Rep. 
80;  Mason  v.  Smith,  130  N.  Y.  474,  29  X.  E. 
74»;  Norton  v.  Dreyfuse,  106  X.  Y.  90,  12 
N.  E.  428,  13  X.  E.  D37;  Fairbank  Canning 
Co.  V.  Metzper,  118  N.  \'.  280,  16  Am.  St. 
Rep.  7S3,  23  X.  E.  372;  Savercool  v.  Farwell, 
17  Mich.  308:  Thompson  v.  Libhr,  35  Minn. 
443,  29  N.  \V.  130;  locke  v.  Williamson. 
40  Wis.  377;  Barry  v.  Danielson,  78  Waah. 
453,  139  Pac.  223.  In  the  case  last  cited 
there  was  also  an  additional  express  guar- 
anty which  would  have  survived  acceptance. 
Such  acceptance  is  an  admiseion  that  the 
contract  has  been  performed  (Beck  v.  Shel- 
don, 48  N.  Y.  365),  in  the  absence  of  fraud 
of  the  seller  preventing  or  interfering  with 
inspection  by  the  purchaser  (Dutchess  Coun- 
ty y.  Harding,  49  N.  Y.  321),  and  in  the  ab- 
sence of  latent  defects  not  discoverable  by 
inspection  or  prescribed  tests  (Carleton  v. 
Lombard,  A.  &  Co.  149  X.  Y.  137,  153,  43  N. 
E.  422). 

The  respondent  contends  that  there 
was  an  implied  warranty  that  the  material 
furnished  would  be  fit  for  the  purpose  for 
which  it  was  purchased.  It  is  not  claimed, 
however,  that  the  cement  furnished  pos- 
sesacd  latent  defecta  not  discoverable  by  the 
stipulated  tests,  but  only  by  actual  use. 
The  respondent,  in  making  his  contract,  pre- 
scribed the  tests.  It  must  be  held  to  have 
assumed,   since   it  exacted   no  specific  ww- 
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rSQtj-  of  fitness,  that  cement  meeting  these 
teertB  would  have  met  the  respondent's  pur- 
pose. Under  the  circumBtojices,  it  ia  clear 
that  the  speciHc  stipulation  of  testa  involved 
no  warranty  of  what  cement  meeting  those 
tests  would  do  or  produce  when  placed  in  a 
wall. 

In  Beck  V.  Sheldon,  48  N.  Y.  365,  371,  the 
defendant  ordered  certain  iron  by  a  epecilic 
brand  and  numbers  for  the  making  of  stoves. 
The  iron  furnished  bore  those  numbers,  and 
there  was  no  evidence  that  it  was  improperly 
branded.  The  iron  was  delivered  and  used. 
None  was  returned  nor  a  return  offered.  In 
an  action  for  the  purchase  price,  the  pur- 
chaser claimed  damages  for  the  poor  quality 
of  iron  delivered,  insisting  that  the  iron 
should  have  been  suitable  for  the  purpose 
intended.  The  court  said:  "It  is  said  that 
the  fracture  showed  a  graiu  or  crystalliza- 
tion, and  a  character  of  iron  which  was  not 
euetained  by  its  result  when  smelted.  So 
the  judge  finds,  and  such  was  the  evidence. 
He  finds  also  that  the  only  contract  was  that 
Poughkeepsie  pig  iron  Nos.  1  and  2  should 
be  furnished,  and  that  the  pig  iron,  accord- 
ing to  the  contract,  was  duly  delivered  by 
the  plaintiff  to  the  defendants.  There  was 
therefore  no  contract  either  that  iron  should 
produce  particular  results  when  smelted,  or 
that  the  actual  result  should  be  the  same 
nith  that  indicated  by  the  fracture.  On  this 
point  also  the  defendants  acted  upon  their 
own  judgment,  receiving  neither  guaranty 
nor  representation  from  the  seller.  If  their 
expectations  are  not  realized,  they  must 
themselves  bear  the  Iobb." 

In  Internatioiuil  Pav.  Co.  v.  Smith,  B, 
t  R.  Mach.  Co.  17  Mo.  App.  264,  the  plaintiff 
purchased  certain  boilers  which  the  defend- 
ant imdertook  to  deliver  tested  to  2O0 
pounds  to  the  square  inch,  and  furnish  the 
testers'  certificate  before  shipment, 
certificate  was  furnished.  The  pluintifi' 
contended  that  the  contract  implied  a 
ranty  that  the  boilers  were  reasonably  lit  for 
the  purpose  for  which  they  were  purchased. 
The  court  said^  "The  matter  of  implied 
warranty  which  the  plaintiff  aaaumeg  i 
self  an  integral  element  of  the  eiLpress 
ranty,  into  which  it  is  mcrjied,  and  by  nhich 
its  effect  is  circumscribed.  The  plain 
complaint  is  tliat  the  boilers  were  not  strong 
enough,  or  sufficientlj'  capable  of  sustaining 
pressure,  for  the  purposes  to  which 
were  to  be  applied.  It  was  to  this  specific 
quality  of  strength  that  the  express  w 
ranty  was  directed,  and  in  which  the  extent 
of  the  defendant's  liability  was  limited  by 
the  words  need.'' 

While  in  the  case  just  quoted  the  contract 
contained  an  express  warranty  placing  the 
duty  of  testing  upon  the  seller,  we  can  sec 
no  reason  whv  a  sale  subject  to  test  by  the 
L.R.A.191SB." 


purchaser  would  not  also  exclude  any  im- 
plied warranty  as  to  things  which  the  test 
Id  disclose.  See  also  Thompson  v.  Libby, 
35  ilinn.  443,  28  N.  W.  150.  According  to 
the  great  weight  of  authority,  there  is  a 
distinction  between  executory  sales  by  man- 
ufacturers and  executory  sales  by  dealers; 
ule  being  that,  on  a  sale  hy  a  manufac- 
-,  there  is  an  implied  warranty  of.  fit- 
for  the  purpose  intended,  'and  of  free- 
dom from  defects  not  discoierable  by  or- 
dinary inspection  and  testa,  while,  on  a 
by  a  dealer,  there  is  no  such  implica- 
in  tiie  absence  of  a  apecilic  warranty  to 
that  effect.  All  that  is  required  of  a  dealer 
exercise  of  good  faith  and  fair  dealing. 
Kellogg  Bridge  Co.  t.  Hamilton,  110  U,  S. 
108,  28  L.  ed.  88,  3  Sup.  Ct.  Rep.  537 ;  Far- 
V.  Andrews,  60  Ala.  BO;  Hoe  v.  Sanborn, 
21  N.  Y.  552,  78  Am.  Dec.  103;  Remy  v. 
Healy,  101  Mich.  200,  2!»  L.R.A,(N.S.)  139, 
126  N.  W.  202,  21  Ann.  Cas.  74;  Bierman  v. 
City  Mills  Co.  151  N.  Y.  482,  37  L.R.A.  709, 
50  Am.  St.  Rep.  635,  45  N.  E.  650;  Carle- 
ton  v.  Lombard,  A.  k  Co.  149  N.  Y.  137,  43 
N.  E.  422. 

In  the  case  before  us,  the  appellant  was 
>t  a  manufacturer,  but  a  dealer.  It  sold 
e  cement  subject  to  inspection,  according 
to  teats  prescribed  by  the  purchaser.  Tht 
purchaser  failed  to  make  the  tests,  though 
it  was  fairly  inferable  from  the  record 
that  it  knew  the  appellant  was  not  making 
the  tests  and  had  not  tcsLed  any  of  the 
cement.  It  is  probably  true  that  on  a  sale 
even  by  a  dealer  witJiout  specific  warranty, 
and  not  subject  to  inspection  or  test,  there 
is  an  implied  undertaking  that  the  thing 
sold  shall  be  reasonably  fit  for  the  purpose 
intended,  where  that  purpose  is  known  to 
the  seller,  but,  on  the  record  here,  there 
is  no   room   for  the   application   of   such  a 

The  authorities  cited  by  the  respondent 
are  clearly  distinguishable  from  the  easit 
here.  In '  Tacoma  Coal  Co  v.  Bradlev,  2 
Wash.  600,  26  Am.  St.  Rep.  800,  27  "Pac. 
454,  there  was  involved  a  sale  of  bricks  by 
the  manufacturer  for  the  construction  of 
coke  ovens.  The  sale  was  not  expressly  sub- 
ject to  inspection  or  test,  and  the  order  for 
the  bricks  n^atived  any  implication  to 
that  effect.  It  contained  the  caution :  "I 
want  you  to  be  very  careful  about  the  qual- 
ity. Do  not  send  anything  but  what  is  A 
No.  1,  and  send  quick  as  possible."  And 
again:  "This  is  a  trade  you  will  want  to 
hold  and  you  can  only  do  it  by  Bending 
nothing  but  the  best."  The  court  held  that 
the  manufacturer,  in  filling  this  order,  did 
so  under  an  express  warranty  of  the  qual- 
ity of  the  bricks.  While  recognizing  the 
rule,  as  sustained  by  the  New  Y'ork  and 
Wisconsin  authorities,  that,  in  the  absence. 
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of  a  warranty  and  a  breach,  tbe  vendee's  | 
riglit  to  recover  damages  does  not  survive 
the  acoeptancfc  of  tbe  property  after  an  op-  | 
portunity  to  diacovi^r  defects,  unless  notice 
has  been  given  to  tlie  vendor,  or  the  vendee 
returns  or  offers  to  return  the  property,  the 
eourt  points  out  the  fact,  which  we  havn 
also  noted,  that  this  rule  docs  not  apply  in 
calces  of  express  ivarranty  of  qua.litj.  In 
that  case,  moreover,  the  evidence  tended  to 
show  that  tliere  was  no  method  of  ascer- 
taining whether  the  bricks  were  Rt  for  tbe 
purpose  intended  other  than  actual  use. 
Had  tiiere  been  some  well-lcnonn  test,  and 
Iiad  tile  purchaser  bought  subject  to  such 
test  witlioot  any  express  warranty  of  qual- 
ity, there  can  he  little  question  that  the 
decision  in  that  ease  would  have  been  dif- 
ferent. A  review  of  the  caaea  cited  from 
other  jurisdictions  discloses  an  equal  inap- 
plicability. In  Buffalo  Barb  Wire  Co.  v. 
Phillips,  67  Wis.  129,  30  N.  \V.  295,  the 
defects  complained  of  were  latent  defects 
which  could  not  be  discovered  by  ordinary 
inspection.  In  Gould  v.  Stein,  149  Mass. 
570,  5  L.R.A.  213,  14  Am.  St.  Rep.  455,  22 
X.  E.  47,  there  was  an  express  warranty 
that  the  goods  should  he  "aa  per  sample" 
and  "of  second  quality."  In  Shaw  v.  Smith, 
45  Kan.  334,  11  L.R.A.  681,  25  Pac.  886, 
there  was  a  sale  of  flax  seed  for  planting, 
with  a  stipulation  that  the  seller  would 
purchase  the  crop  when  grown.  Whether 
the  eeed  would  grow  or  not  could  not  be 
determined  by  ordinary  inspection.  It  was 
held  that  there  was  an  implied  warranty 
that  they  were  fit  for  the  purpose  for  which 
they  were  sold. 

We  are  driven  to  the  conclusion  that,  un- 
der the  contract  here  in  qiieatioii,  the  duty 
of  applying  the  teats  prescribed  was  upon 
the  respondent;  that  the  provision  that  tbe 
sale  was  subject  to  teat  was  a  condition 
precedent,  the  remedy  upon  which  did  not 
survive  acceptance;  and  that  there  was  no 
implied  warranty  that  the  cement  waa  fit 
for  the  purpose  for  which  it  was  bought. 

The  appellant  admits  that  it  owes  the  re- 
spondent $404.76  for  freight  on  certain  of 
the  cement  from  Hannibal,  Miaaouri,  lo 
.Minneapolis,  Minnesota,  and  the  further 
sum  of  $2,339.62  for  sacks  returned.  The 
court  found  that  these  aumg  have  never 
been  paid.  The  respondent  admits  a  coun- 
terclaim in  favor  of  the  appellant  of  82,900. 
The  court  found  thii  amount  as  $2,913.37. 
Kliminating  from  the  court's  ttndings  the 
consequential  damages  which  we  hold  un- 
der the  contract  the  respondent  cannot  re- 
cover, there  is  apparently  due  to  the  ap- 
pellant a  balance  of  $79. 

The  judgment  is  reversed,  and  the  cause 
L.R.A.1B15B. 


is  remanded,  with  direction  to  enter  ju^- 
ment  in  accordance  with  this  opinion. 
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STATK  OF  MISSISSIPPI,  Appt., 
J.  F.  BICKS. 

(—Miss. —,68  So.  281.) 

Threat  —  to  protteoute  —  attempt  to  roll. 
Sending  a  letter  threatening  a  trespasser 
with  prosecution  unless  he  compensates  the 
sender  for  the  injury  done  is  not  within  the 
operation  of  a  statut«  providing  that  every 
person  who  sends  a  letter  threaUning  to  ae- 

him  with  a  view  to  extort  money,  shall  be 
guilty  of  an  attempt  to  rob. 

(November  2,  1914.) 

1  PPEAL  by  the  state  from  a  judgment 
l\  of  the  Circuit  Court  for  Sunflower 
County  sustaining  a  demurrer  to  an  indict- 
ment charging  defendant  with  sending  a 
letter  with  the  felonious  int^^nt  of  extort- 
ing money.     Affirmed. 

llie  facts  are  stated  in  the  opinion. 

Mr.  George  H.  Ethrldge,  Assistant  At- 
torney General,  for  the  State; 

The  letter  waa  sufficient  to  constitute  a 
threat  within  the  meaning  of  the  atatute. 

State  V.  Logan,  104  La.  780,  29  So.  336; 
Com.  V.  Coolidge,  128  Mass.  56;  State  v. 
Bruce,  24  Me.   71. 

Messrs.  Chapman  &  Johnson,  for  ap- 
pellee; 

The  act  forbidden  by  the  statute  is  purely 
statutory,  and  was  not  a  crime  under  the 
less  prohibited  by  statute, 
lid  by  threats  of  personal  violence 
with  a  deadly  weapon  force 
another  to  pay  him  money  vthich  he  believed 
to  be  justly  due  him,  and  not  be  guilty  of 
robbery. 

Sta1:e  v.  Ilollyway,  41  Iowa,  200,  20  Am. 
Rep.  586;  Mann  v."  State,  47  Ohio  St.  656, 


The  above-atated  question  was  treated 
in  the  note  to  Slater  v.  Taylor,  18  L.R.A. 
{X.S.)  77,  and  the  present  annotation  is 
merely  supplementary  thereto. 

The  term  "extortion"  in  this,  aa  well  as 
the  earlier,  note  is  used  in  Its  broad  or  or- 
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11  L.R.A.  63rf,  28  N.  E.  226;  State  v.  Ham- 
mond, 80  Ind.  80,  41  Am.  Rep.  791;  People 
V,   Oriffin,   2   Barb.   427;    Reg.   v.   Coghlan, 

4  Fo8t.  ft  F.  316;  S^.  V.  Johnson,  14  U.  C. 
Q.  B.  568. 

Since  to  come  within  the  Etatute  the 
threat  tnast  be  to  accuse  one  of  a  crime, 
ahgolutcly  no  offense  has  been  charged. 

State  V.  Dailey,  127  Iowa,  B52,  103  X.  W. 
1008;  Rank  v.  People,  80  III.  App.  40;  Finch 
V.  State,  64  MisB.  461,  1  So.  030;  38  Cyc. 
207. 

Cook,    J.,   delivered   the   opiriion   of   the 

Omitting  tbe  formal  part,  the  indictment 
presented  by  the  grand  jury  of  Sunflower 
county  against  appellee  is  in  these  words: 

"That  J.  F.  Hickg,  late  of  the  county 
aforesaid,  on  the  23d  day  of  March,  a.  d 
1914,  with  force  and  arms,  in  the  countv 
aforesaid  and  within  the  jurisdiction  of 
court,  unlawfully,  knowingly,  and  felonioui- 
ly  did  then  and  there  make,  send,  and  de. 
liver  to  one  W.  B,  Martin  a  eertain  writteu 


letter.  : 


the  words  and  BgureB   following, 


"  'Augiist  18,  1913. 
■■'  'Dr.  W.  B.  Martin, 

"Indianola,  Misstaeippi. 
■Dear  Sir:— 

"I  went  up  and  found  that  you  have  cut 
and  deadened  quite  a  bit  of  my  timber,  and 
don't  think  you  had  a  right  to  do  this.  It 
sceiDH,  though,  that  you  may  have  aakeil 
me  to  deaden  this  land.  1  think  you  have 
damaged  me  considerably.  I  don't  want  to 
make  this  a  personal  matter.  Let  me  have 
$400  and  I  will  cancel  our  contract.  I  will 
say  it  is  of  no  uae  to  write  about  it,  it  is 
$400  or  I  will  prosecute  you  criminally. 
You  know  that  you  got  that  money.  Let 
me  hear  from  yon  at  onre. 

"  'J.  F.  Ricks.' 

"By  whicli  said  letter  he,  the  said  Ricks, 
did  tlien  and  there  unlawfully,  knoivingly, 
and  feloniously  threaten  to  accuse  the  said 
W.  B.  Jlartin  of  crime,  with  the  unlawful 
and  felonious  intent  of  him,  the  said  Ricks. 
to  extort  from  the  aaid  \V.  B.  Martin  the 
said  sum  of  $400  in  money,  of  the  value  of 


dinary,  as  contradistinguished  from  its  tech- 
nical, sense,  and  therefore  applies  to  per- 
sons generally. 

In  the  recent  ease  of  State  v,  Conradi, 
131  La.  631,  60  So.  16,  it  was  held  that  a 
threat  to  institute  a  civil  proceeding  for 
the  collection  of  a  debt  did  not  fall  within 
the  meaning  of  Louisiana  act  Xo.  110  of 
1908,  providing  "that,  if  any  person  eball 
knowingly  send  or  deliver  or  cause  to  be 
sent  or  delivered  or  sliall  cause  to  be  re- 
ceived by  another,  any  letter    .    .    .    tbreat- 

him  ...  to  be  accused  of  any  crime, 
offense  or  misdemeanor,  or  to  charge  him 
.     .     .    with  any  fault,  infirmity,  or  failing. 

or  to  publish  or  to  make  known  his    .    .     . 
faults,    misfortunes   or    infirmities   or    fail- 
ings,    ...     or  to   injure  or   impair   his 
.     good   name,   reputation   or   credit, 

.  .  .  to  become  subjected  or  liable  to  any 
public  scandal  or  public  ridicule,  or  to 
subject  him  ...  to  any  scandalous  no- 
toriety or  shall  threaten  to  kill,  maim, 
wound,  murder,  kidnap  or  subject  him 
to  bodily  harm  of  any  kind,  with 
intent  to  extort  money  .  .  .  shall  be 
imprisoned,"  etc.;  but  that  a  threat  to 
do  the  things  or  any  of  them  mentioned  in 
tlie  statute  with  intent  to  extort  money, 
whether  claimed  as  due  or  not.  would  fall 
within  its  meaning.  This  latter  phase 
of  the  decision  is  further  illustrated  bv 
the  case  of  State  v.  Lt^n,  104 
1m.  '60,  29  So.  336,  wherein  it  was  held 
that  the  making  of  threatH  to  commit  a 
felony  was  not  the  proper  way  to  collect  a 
debt,  and  that  a  threat  to  kill,  conditioned 
upon  the  nonpayment  of  an  alleged  debt, 
was  within  the  nieaning  of  a  statute  (Louis- 
iana act  No.  63  of  1884)  declaring  that 
1..R.A.1916B. 


"any  person"  who  "shall  threaten  to  kill 
.  .  .  with  intent  to  extort  money,"  shall 
lie  punished,  etc.  (This  provision  waii 
amended  and  re-enacted  in  act  No.  110  of 
1908,  which  is  act  out  above.) 

And  that  the  publisbijig  or  threatening 
to  publish  by  placard  of  a  mere  offer  to  sell 
an  alleged  debt  does  not  constitute  pub- 
lishing with  intent  to  extort  money  where 
the  publication  is  made  in  good  faith,  see 
Reg.  V.  Coghlan,  4  Fost.  i  F.  31«. 

But  that  the  law  docs  not  authorize  the 
collection  of  just  debts  by  the  malicious 
threatening  to  accuse  the  debtor  of  crime, 
see  the  dicta  in  Com.  v.  Coolidgc,  128  Mass. 


said  that  under  a  statute  making  it  an  of- 
fense to  send,  with  intent  to  extort  money, 
a  letter  threatening  to  charge  another  with 
crime,  a  party  may  be  guilty  although  the 
sendee  may  be  justly  indebted  to  the  send- 
er, since  the  object  of  the  statute  is  to 
prevent  the  use  of  the  criminal  laws  to 
collect  debts,  but  that  proof  of  the  existence 
of  a  debt  should  be  allowed  in  order  that  the 
jury  might  correctly  determine  whether  or 
not  the  letter  was  sent  with  the  "view  of 
extorting  money." 

Somewhat  analogous  to  State  v.  Bicks 
is  the  case  of  Beg.  v.  Johnson,  14  U.  C.  Q.  B. 
5S9,  wherein  it  was  held  that  demanding 
with  menaces  (threats  t«  kill)  money 
(rents)  actually  due  was  not  a  demand 
with  intent  to  steal  under  4  and  6  Vict. 
chap.  25,  g  11, 

Upon  the  general  question  of  extortion 
or  robbery  as  affected  by  right,  or  belief 
in  right  to  property  sought  to  be  procured, 
see  the  not«  to  Re  Sherin,  40  L.R.A.(N.S.) 
801.  G.  J.  C.     • 
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3400,  of  the  perBonal  proper tj-  of  the  said 
\V.  B.  Martin,  againat  the  peace  and  dig- 
nity of  the  state  of  Miaaisaippi." 

To  this  indictment  appellee  interposed  a 
demurrer,  aasigning  the  following  grounds; 

■'First.  Said  indictment  contains  no  al- 
legation tliat  the  defendant  threatened  to 
accuse  W.  B.  Martin  of  a  crime  of  wliieh 
he  could  be  legally  convicted  and  punished. 

"Second.  The  indictment  does  not  specify 
what  crime  the  defendant  threatened  to  ac- 
cuae  the  said  W.  B.  Martin  of  having  com- 
mitted. 

"Third.  The  indictment  shows  on  its  face 
that  it  is  an  honest  effort  on  the  part  of  a 
creditor  to  collect  a  debt,  and  shows  no  in- 
tent to  ^tort  money  from  the  said  W.  B. 
Martin,  but  the  letter  ahown  in  said  indict- 
ment only  demands  a  reasonable  compensa- 
tion for  property  of  the  defendant  destroyed 
by  the  said  Martin,  which  demand  is  accom- 
panied with  a  threat  to  prosecute  the  said 
Martin  criminally. 

"Fourth.  Said  indictment  shows  clearly 
that  the  said  ^tartin  is  indebted  to  the  said 
defendant  in  the  sum  of  S400  for  certain 
timber  cut  and  deadened  by  the  said  Mar- 
tin, and  that  tlie  object  of  the  defcndajit  in 
writing  the  letter  set  out  in  said  indict- 
ment was  merely  to  obtain  payment  of  it, 
and  the  existence  of  auch  indebtedness  ia 
not  negatived  in  said  indictment. 

"Fifth.  Said  indictment  on  its  face  shows 
that  there  is  do  intent  on  the  part  of  the 
said  defendant  to  extort  from  tlie  said  Mar- 
tin money,  or  anything  of  value. 

"Sixth.  Said  indictment  allegea  no  crime 
known  to  the  laws  of  the  state  of  Missiit- 

"Scventh.  Other  causes  to  be  assigned  at 
the  hearing  hereof." 

The  court  sustained  the  demurrer,  and 
the  state  appeals.  The  gist  of  the  crime 
which  the  state  sought  to  ciiargp  against 
appellee  was  the  sending  of  a  letter  with 
the  felonious  intent  to  extort  money.  If  it 
should  be  conceded  that  Dr.  Martin  nas,  in 
fact,  guilty  of  unlawfully  cutting  or  dead- 
ening the  timber  of  appellee,  and  had  there- 
by damaged  appellee  as  alleged  in  the  let- 
ter, does  it  follow  that  appellee  is  guilty 
of  an  attempt  to  rob  by  merely  seniling  the 
letter  demanding;  reparation,  and  threaten- 
ing to  prosecute  unless  reparation  is  made? 
The  crime  with  which  the  state  intended  to 
charge  appellee  is  purely  statutory,  and 
of  course  the  act  charged  must  clearly  fall 
within  the  terms  of  the  statute. 

The  indictment  was  drawn  under  §  1.164. 
Code  of  ISOB,  which  we  quote,  viz.:  "Every 
person  who  shall  knowingly  send  or  deliver, 
or  shall  make,  and.  for  the  purpose  of  being 
sent  or  delivered,  shall  part  with  the  pos- 
session of  any  letter  or  writing  with  or 
L.R.A.1015B, 


without  a  name  Bubscribed  thereto,  or  signeal 
with  a  fictitious  name,  or  with  any  letter, 
mark,  or  other  designation,  threatenin;; 
therein  to  accuac  any  person  of  a  crime  or 
to  do  an  injury  to  the  person  or  property 
of  any  one,  with  a  view  or  intent  to  extort 
or  gain  money  or  property  of  any  descrip- 
tion belonging  to  another,  shall  be  guilty 
of  au  attempt  to  rob,  and  shall,  on  convic- 
tion, be  punished  by  imprisonment  in  the 
penitentiary  not  eieeeding  five  years." 

llie  indictment  does  not  aver  that  Dr. 
Martin  did  not  cui  appellee's  timber;  it 
does  not  aver  that  Dr.  Martin  had  not  dam- 
aged appellM  to  the  extent  of  $400.  We 
infer  from  the  tetter  that  appellee  threat- 
ened to  prosecute  Martin  if  Martin  did  not 
pay  for  the  damage  done  appellee.  Appel- 
lee bad  a  right  to  demand  the  payment  of 
damages,  if  it  be  conceded  tiiat  be  had  been 
damaged.  It  is  not  a  violation  of  the  stat- 
ute in  question  to  write  a  letter  charging 
one  with  the  commission  of  a  crime,  nor  ia 
it  a  violation  of  the  statute  to  threaten  to 
prosecute  the  person  addressed  for  the  crime 
charged.  The  stututc  makes  an  attempt  to 
extort  money  by  means  of  a  written  com- 
munication a  felony,  and  delines  the  same 
as  an  attempt  to  rob. 

The  position  of  the  state  Is  that  the 
mere  Kcmling  of  tlie  letter  threatening  to 
prosecute  if  the  money  claimed  be  not  paid 
constitutes  the  crime,  and  that  it  makes 
no  difference  whether  the  person  to  whom 
the  letter  is  addressed  justly  owes  the 
amount  demanded  or  not.  There  ia  noth- 
ing in  the  indictment  negativing  the  idea 
that  appellee  was  demanding  the  payment  of 
what  he  believed  to  be  a  just  claim. 

Construing  the  letter  most  favorably  to 
the  accused,  it  would  seem  that  he  WBi> 
cliarging  Dr.  Martin  with  trespass  which 
had  damaged  him  to  the  amount  demanded, 
and  telling  him  that  there  was  no  use  to 
write  about  it;  that  he  would  prosecute  un- 
less the  amount  demanded  was  paid.  Can 
it  be  said  that  the  threat  to  prosecute  wax 
made  "with  a  view  or  intent  to  extort  or 
gain  money,  etc.!"  Is  it  an  attempt  to  rob 
to  demand  by  letter  the  return  of  stolen 
money,  aecompanied  by  a  threat  to  prose- 
cute if  the  money  Is  not  returned?  One 
may  write  his  debtor  and  charge  him  with 
destroj-ing  the  writer's  property,  and  that 
in  doing  so  he  had  committeil  a  crime;  that 
the  writer  would  not  prosecute  if  he  was 
paid  for  the  damages  inflicted,  but,  unless 
he  was  paid,  he  would  prosecute.  This,  we 
think,  would  not  be  extortion  under  the 
statute.  Statutes  similar  to  the  one  under 
di'^cuRsion  have  been  construed  by  the  courts 
of  sister  states. 

In  Mann  v.  SUte.  47  Ohio  St.  556,  H 
L.R.A.  6.-.e,  20  N".  E.  228,  the  «>urt  « 


the  (ourt  w^  ci 


STATE  y.  KICKS. 
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stniiii);  a  statute  reading:  "Whoever  ver- 
bally ui-cuapB  any  person  ol  a  crime  punish- 
able by  law,  with  intent  to  extort  or  gain 
from  euch  person  any  chattel,  money  or 
vahiable  security,  or  any  pecuniary  advan- 
tage wliHtsuever,  shall  be  imprisoned  in  the 
penitentiary  not  more  than  five  years  nor 
less  than  one  year,  and  may  be  fined  not 
more  than  «1,000." 

The  court  B«id:  "An  honeat  effort  on  the 
part  of  H.  creditor  to  collect  a  just  debt,  by 
aecusing  or  threatening  to  accuse  the  debtor 
of  a  crime  with  which  the  debt  is  connected, 
or  out  of  which  it  arose,  does  not,  in  ou:' 
opinion,  come  nitbin  the  purview  of  the 
statute:  nor  should  the  statute  be  construed 
BB  covering  the  case  of  an  owner  who  de- 
mands from  the  oflcndcr  a  rcaaonable  com- 
pensation for  property  which  he  has  mali- 
ciously and  criminally  destroyed,  and  accom- 
panies his  demand  with  g,  threat  to  aceiiBe 
the  offender  of  the  crime." 

See  also  State  v.  Hammond,  80  Ind.  80, 
41  Am.  Rep.  701;  People  v.  Griffin,  2  Barb. 
427. 

Afllrraed. 
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Evidence  —  expert  witness  —  opinion  as 
lo  cauKe  of  wound. 

1.  It  was  competent  for  a  witness  who 
testified  that  he  had  experience  in  firing 
shells  of   a  given  description   and   had   ob- 
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served  the  impression  made  upon  objects 
when  struck  by  a  shot  fired  from  shells  of 
that  character,  and  who  bad  also  evamincd 
and  probed  the  wound  of  the  person  alleged 
to  have  been  murdered,  to  state  aa  his  opin- 
ion that  the  wound  upon  the  deceased  was 
made  by  the  discharge  of  a  shell  of  the  char- 
acter referred  to. 
Appeal  —  Instruction  —  Jiietlaable  homl- 

2.  The  conteution  of  the  plaintiff  in  error 

in  this  case  being  tliat  lie  fired  the  fatal 
shot  to  prevent  the  deceased  from  shooting 
and  killing  him,  the  court  did  not  err  in 
charging  the  jury  as  follows:  "  'Justillabli- 
homicide,'  aa  applicable  to  the  dcfensp  set 
up  in  this  case,  means  killing  in  aelf-defense, 
or  in  defense  of  person  against  one  who 
manifestly  intends  liy  Tiolence  or  surprise 
to  commit  a  felony  on  the  person  killing." 

(??ovember   11.   1914.) 

I?  RROR  to  the  Superior  Court  for  Quit- 
Jj  man  County  to  review  a  judgment  con- 
victing defendant  of  murder  and  an  order 
overruling  a  motion  for  new  trial.    Atfirmcd. 

The  facts  are  stated  in  the  opinion. 

Messrs.  M.  C.  Kdivards  and  E.  B,  King, 
for  plaintiff  in  error: 

An  opinion  of  a  witness  is  not  admissible 
in  the  evidence  when  all  the  facts  and  cir- 
cumstances are  capable  of  being  clearly  de- 
tailed and  described,  so  that  the  jurors  may 
be  able  to  readily  form  a  correct  conclusion 
therefrom. 

Milledgeville  v.  Wood,  114  Ga.  370,  40 
S.  E.  230. 

The  witness  gave  no  evidence  upon  which 
to  base  his  opinion,  and  a  nonexpert  witness 
could   not   express   an    opinion   under   such 


Bowden  v.  Achor,  Do  Ga.  244,  : 


Sote.  —  AtlinlaKiMlity  of  opinion  evi- 
dence aa  to  hftid  or  nature  of  iceapon 
or  object  irllh  tchlch  u-ound  or  other 
external  Injur)/  >raa  Inflicted. 

The  general  rules  and  principles  appli- 
cable to  this  class  of  cases  are  set  out  and 
discussed  somewhat  at  length  in  the  note  to 
Castanie  v.  L'nited  R.  Co.  L.K.A.lBljA. 
1056.  which  treats  the  question  of  the  ad- 
missibility of  opinion  evidence  as  to  the 
cause  of  death,  disease,  or  injury,  and  which 
should  be  examined  in  connection  with  the 
present  note.  And  aa  to  admissibility  of 
opinion  evidence  as  to  whether  wounds  or 
other  external  injuries  were  or  were  not  self' 
inflicted,  hfc  note  to  Miller  v.  State,  L.It.A. 
lOlSA.  1088.  And  for  a  treatment  of  the 
general  question  as  to  the  admissibility  of 
opinion  evidence  aa  to  cause  (other  than 
from  a  medical  point  of  view)  of  an  oc- 
currence or  accident,  see  the  note  to  Cum- 
berland Teleph.  &  Tcleg.  Co.  v.  Peecher 
Mill  Co.  L.R.A.1S15.\,  1045. 
L.R.A.1015B. 


briefly  the  rules  which 
have  been  established  by  tlic  weight  of  au- 
tliority,  it  may  be  said  that  the  opinions  of 
evperts  as  to  the  kind,  nature,  or  character 
of  a  weapon  or  object  with  which  a  wound 
or  other  external  injury  was  inflicted,  arc 
admissible  where  to  form  such  an  opinion 
peculiar  knowledge,  skill,  or  experience  not 
common  to  men  of  ordinary  understanding 
is  essential,  but  that  the  opinions  of  experts 
are  not  admissible  where  the  facts  arc  ful- 
ly presentable,  and  are  such  that  a  jury, 
composed  of  men  of  ordinary  understanding, 
can  itself  form  an  intelligent  opinion;  that 
such  witnesses,  especially  where  they  have 
examined  or  attended  the  injured  person, 
may  express  an  opinion  as  to  what  weapon 
could  or  might  have  been  used  to  inflict  thi! 
wound,,  but  that  in  some  instances  they  can- 
not express  an  opinion  as  to  what  did  cause 
the  wound  in  question;  that  where  the  char- 
acter of  the  instrument  is  the  vital  issue 
in  the  case,  the  opinions  of  experts  upon 
that   question   invade   the   province   of   the 
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254;    Graham    t.   State,    102    Ga.   690, 
S.  E.  582. 

>[r.  A.  L.  Hensan,  nitb  Mr.  Warren 
Grice,  Attorney  General,  for  the  State: 

The  witness,  having  sworn  that  he  was 
familiar  with  these  rung  shells,  tliat  he  had 
used  them,  and  knew  the  effect  they  pro- 
duced, was  probably  qualified  as  an  expert. 

White  V.  Clements,  39  Ga.  232;  Macon  & 
W.  B.  Co.  V.  .Tohnson,  38  Ga.  410,  11 
Neg.  Cas.  262;  Ball  v.  Mabry,  91  Ga.  781, 
18  S.  E.  64,  9  Am.  Neg.  Caa.  197;  May 
Dorsett,  30  Ga.  116;  Central  R.  t  Bkg.  Co. 
V.  Kent,  84  Ga.  351,  10  S.  E.  965;  Wheuler 
V.  State,  112  Ga.  43,  37  S.  E.  126. 

The  opinion  of  nonexperts  is  admissible 
in  evidence  where  the  question   under  i 
side  rat  ion    Is    one    of    opinion,    and    where 


such  witnesses  state  the  facts  and  circum- 
stances upon  which  the  opinion  expressed 
by  them  is  predicated. 

Perry  v.  State,  110  Ga.  234,  36  S,  E.  781 ; 
Ryder  v.  State,  100  Ga.  528,  38  L.K.A.  721, 
82  Am.  St.  Rep.  334,  28  S.  E.  240;  FrL-j-  v. 
Macon  Sash,  Door  &  Lumber  Co.  112  Ga. 
242,  37  S.  E.  376;  Moon  v.  State,  68  Ga. 
697. 

Messrs.  B.  T.  Caetellow,  R.  R.  Arnold, 
and  Fottle  tt  Hofmayer,  also  for  the 
State. 

B«ck,    J.,   delivered   the   opinion   of   the 

court: 

Cliff  Byrd  and  Melvin  Byrd  were  jointly 
indicted  for  the  murder  of  Jim  Mandeville. 
Cliff   Byrd   alone    was   put   on   trial.      The 


jury  and  are  inadmissible;  and  that  the 
opinions  of  nonexperts  are  admissible  where 
they  have  special  iinowledge  obtained  from 
observation  and  the  facta  cannot  l>e  fully 
reproduced,  but  inadmissible  where  special 
knowledge    is    necessary    which    nonexperts 

Expert  opinions. 
Thus,  the  opinions  of  experts  as  to  the 
kind  or  character  of  the  weapon  with  which 
a  wound  was  inflicted  is  generally  admitted 
where  the  subject-matter  is  such  that  the 
formation  of  an  intelligent  opinioD  depends 
upon  the  exercise  of  peculiar  skill  or  knowl- 
<^Bo.  The  following  eases  admit  expert 
opinions  of  the  class  under  con tii deration 
upon  this  ground:  American  Agri.  Chem- 
ical Co.  V.  Ilogan,  213  Fed.  416  (wounds 
made  with  acid)  ;  Clemons  v.  State,  48  Fla. 
0,  37  So.  047  (fractures  of  cheek  bone  and 
of  skull  could  not  have  been  done  by  blow 
of  man's  naked  fist) ;  Btbd  v.  State  (wound 
was  made  by  the  discbar^ie  of  a  ''cut  or 
rung  shell")  ;  State  v.  Morphy.  33  Iowa,  270, 
11  Am.  Rep.  122  (wounds  were  produced 
with  sharp  metal  instrument)  ;  State  v. 
Baker.  157  Iowa,  1'6,  13.1  K,  \V.  1007,  138 
X.  W.  841  (wounds  were  made  witii  a 
blunt  or  rounded  fairly  heavy  object); 
State  V.  Knight.  43  Me,  11  (wounds  upon 
the  deceased  were  made,  in  tvaniining  physi- 
cian's opinion,  with  a  pointed,  cutting, 
and  sharp  instrument. — in  this  ease  the 
eourt  said  that  "to  determine  tlic  general 
eharacter  of  the  instrument  from  a  wound 
produced  must  necessarily  depend  upon 
the  experience  and  skill  of  one  accustomed 
to  e.vamine  wounds")  ;  State  v.  Clarfc,  34 
X.  C.  (12  Ired.  L.)  151  (whether  skin  of 
the  throat  of  deceased  was  cut  by  sharp  in- 
htniment  oi-  torn);  State  v.  Wilcox,  132 
X.  C.  1120,  44  S.  E.  82S  (wound  or  bruise 
on  trmple,  of  the  character  in  question, 
would  be  produced  by  a  blow  of  a  blunt, 
covered  instrument)  ;'  State  v.  Xoakes,  70 
Vt.  247,  40  Atl.  249  (infant's  skull  could 
have  been  fractured  by  pressure  of  the 
hands).  In  State  v.  "clark.  supra,  the, 
court  interestingly  discussed  this  phase  of 
the  quention  as  follows:  ''It  is  an  eatab- ' 
I..R.A.ln].>B. 


lished  rule  in  the  taw  of  evidence,  that,  in 
matters  of  art  and  science,  the  opinions  of 
experts  are  evidence,  touching  questions  in 
that  particular  art  or  science.  The  rule  is 
founded  in  necessity :  because  persons  of  or- 
dinary  avocations,  including  jurors  and 
judges,  are  not  generally  capable  of  judging 
correctly  upon  many  questions  which  must 
be  determined  in  order  to  the  decision  of  a 
legal  controversy,  and  which  depend  on 
scientific  knowledge  or  skill  in  art.  Resort 
is  then  had  to  the  information  of  those  who 
made  it  or  are  supposed  to  have  made  it 
the  business  of  their  lives  to  study  the  prin- 
ciples of  that  science  or  art  and  carry  them 
out  into  practice.  The  information  derived 
from  them  may  not  lead,  in  the  minds  of 
those  constituting  the  tribunal,  to  certain 
and  satisfactory  conclusions,  and  indeed  it 
is  often  unsatisfactory,  especially  when  op- 
posing opinions  are  delivered  by  different 
professors.  Yet  from  necessity  they  must 
bt  received,  because  those  opinions  are  the 
best  accessible  evidence  on  the  matters 
in  issue;  and  when  received,  their  weight 
must  depend  on  the  impression  made 
thereby  on  those  who  hear  them.  In  ref- 
erence to  questions  involved  in  controversies 
like  the  present,  namely,  as  to  the  nature 
and  elfect  of  a  wound  described  to  a  wit- 
ness, it  certainly  is  to  a  considerable  extent 
a  matter  of  science  to  be  able  to  judge  of 
tbem  correctly.  Whetlier  a  wound  was 
made  by  a  shot  or  a  sword  or  other  sharp 
instrument  can,  beyond  all  doubt,  be  better 
judged  of  by  one  who  has  habitually  ex- 
amined and  treated  wounds  of  such  kind:  as 
for  example,  an  old  surgeon  in  the  Army, — 
than  by  one  without  experience  or  scientific 
theory,  whatever  may  be  the  degree  of  hia 
general  intelligence  on  other  subjects.  So. 
surgeons  familiar  with  lields  of  battle,  and 
the  appearance  of  dead  bodies  lying  there 
long  without  burial,  may  l>e  competent  at 
the  distance  of  three  months  not  only  to 
distinguish  what  kind  of  wound  caused  the 
death,  but  also  to  distinguish  wounds  made 
on  the  body  before  or  at  the  death,  from 
lacerations  of  the  dead  body  by  tlie  tearing 
or  crxLshing  of  wild  l>easts  or  other  brutes. 
At  alt  events,  when  professors  of  the  science 
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jury  returned  a  verdict  of  guilty.  A  motion 
for  a.  new  trial  was  overruled,  and  Byrd 
excepted. 

1.  The  court  did  not  err  in  permitting 
a  witncfiB  who  bad  examiDcd  the  gunshot 
wound  upon  tlie  body  of  the  decedent 
give  in  evidence,  over  the  objection  that 
the  witness  had  not  been  shown  to  bi 
expert,  his  opinion  that  tlie  wound 
made  "with  a  cut  or  rung  shell;"  as 
witnesB  nas  iaimediately  thereafter,  ani 
connection  with  his  answer,  examined  upon 
the  subject  of  his  Itnowledge  of  the  character 
of  wounds  made  with  shell  of  the  descrip- 
tion referred  to.  He  testified  that  he  was 
familiar  with  the  "impression  that  rung 
shells  maite  when  discliarged  near  an  ob- 
ject aud  against  an  object;"  and,  further. 


that  white  he  had  not  had  actual  experience 
in  shooting  human  bodiee  with  rung  shells, 
he  had  shot  rung  shells  at  and  against  other 
objects,  and  had  observed  the  effect  of  such 
shots,  and  that  the  elTect  of  converting  an 
ordinary  shell  into  a  "cut  or  rung  sliell" 
would  be  to  make  the  shot  go  more  in  a 
body.  The  witness  also  explained  that  a. 
"rung  shell"  is  a  sbcl]  that  is  cut  around 
between  the  powder  and  the  shot,  leaving 
Just  enough  of  the  shell  alter  cutting  it 
around  to  hold  the  shot,  so  that,  when  it  is 
discharged,  the  end  of  the  shell  with  the 
shot  in  it  is  torn  loose  from  the  other  part 
of  the  shell,  with  the  result  that  the  whole 
load  of  shot  goes  on  in  the  end  of  the  rung 
shell;  and  that  when  a  shell  is  fired  in  the 
way  described,  tlie  shot  is  held   in  a  bulk 


swear  they  can  thus  distinguish,  it  would 
be  talking  too  much  on  themselves  for  per- 
sons M'ho,  like  judges,  are  not  adepts,  to 
say  the  witness  csnnot  thus  distinguish, 
and  on  that  ground  refuse  to  hear  his  opin- 
ions at  all.  By  such  a  course  the  judge 
would  undertake  of  his  a«-n  sufliciency  to 
determine  liow  far  a  particular  science  not 
possessed  by  him  can  carry  human  knowl- 
edge, and  to  determine  it  in  opposition  to 
the  professors  of  that  science.  Ihat  course 
would  subject  the  principle  on  which  the 
rule  of  evidence  is  founded,  and  e.tclude  the 
evidence  in  all  cases,  since,  in  truth,  it« 
utility  depends  on  having  the  nid  of  men  of 
Bcience  at  that  point,  at  which  it  is  necessary 
to  supply  the  deficiency  in  the  knowledge  of 
those  who  are  not  experts. " 

And  upon  the  general  ground  that  such 
witnesses  are  better  qualillcd  to  form  an 
opininn  than  are  the  jurors,  experts  es- 
pecially ae<|uainted  by  reason  of  profession- 
al examination  or  treatment  with  the  injury 
in  question  have  been  allowed  to  express 
their  opinions  as  to  the  character  of  the 
objnnt  with  which  it  was  inlticted,  especially 
where  they  have  described  the  injury  and 
stated  the  facts  on  which  the  opinions 
were  based.  The  following  cases  support 
this  rule;  Littleton  v.  State,  U6  Ala.  31, 
20  So.  3B0  (wound  on  throat  produced 
by  blunt  instrument)  ;  People  v.  Sul- 
livan, 2  Cal,  Vnrep.  5.W,  H  Pac.  o20 
( wound  on  head  made  with  a  dull  in- 
strument) :    People    v,    Durrant,    116    Cal. 


ceased);  People  v.  Wong  Chuey,  117  Cal. 
H24,  4!)  Pac.  M;t3  (caliUT  of  bullet  with 
which  wound  was  inllieted)  ;  People  v. 
Kuapp,  m  Cal.  App.  6S2,  117  Pac.  702 
(wound  on  head  was  necessarijv  caused  by 
some  blunt  instrument)  ;  People  v.  Brewer, 
10  Cal.  App.  742,  127  Pac,  808  (opening  in 
uterus  could  have  been  made  by  a  "syringe;, 
hard  rubber  syringe");  Territory  v.  Egan, 
3  Dak.  119,  13  N.  W.  508  (physician  who 
waa  present  at  inquest  testified  what  pro- 
duced certain  marks  or  scars  on  neck  of 
deceased)  ;  People  v.  Hagenow,  236  IH.  514, 
86  N.  E.  370  I  punctures  and  lacerations  ot 
L.R.A.]BliiB. 


uterus  caused  bv  "hard  substance"  being 
forced  through  it);  People  v.  Spencer,  264 
111.  124,  106  X.  E.  210  (character  of  instru- 
ment [lire  arm]  making  wound))  Frank- 
lin v.  Com.  105  Ky.  237,  48  S.  \V.  98(( 
1  wound  was  made  with  a  rifle  loaded,  first, 
with  a  bullet,  and  then  witli  shot  put  down 
on  the  hall)  ;  State  v.  Voorhies,  113  La.  200, 
38  So.  064  (hind  ot  weapon  with  which 
wound  was  inflicted — inferable  only  that  tlie 
answer  was  that  the  weapon  used  was 
a  gun);  State  v.  Lucy,  41  Minn.  60, 
42  X.  W,  697  (scalp  wound  could  not 
have  been  caused  by  blow  of  naked  fist, 
but  must  have  been  made  with  blunt  in- 
strument, eithei'  quite  heavy  or  used  with 
great  force)  }  Smith  v,  Chicago  &  A.  R.  Co. 
IIB  Mo.  248,  23  S.  W.  784,  4  Am-  Neg.  Cas. 
746  (wound  on  hip  "appeared  to  have  been 
made  by  some  blunt  instrument,  probably 
a  rock")  ;  Jerome  v.  L'niteil  E.  Co.  165 
Mo.  App.  202,  134  S.  W.  107  (dicfunt— opin- 
ion whether  wound  resulted  from  a  bullet 
or  from  the  cut  of  a  knife)  ;  Metropolitan 
L.  Ins.  Co.  V.  Wagner,  50  Tex.  Civ.  App.  233, 
100  S.  W.  1120  (wounds  were  made  with 
knife)  ;  Betts  v.  State,  60  Tex.  Crim.  Bcp. 
631,  133  S.  W.  251  (bruises  found  on 
head  of  deceased  could  have  been  in- 
llieted with  hair  brush — the  court  said : 
"Medical  experts  are  permitted  to  give 
their     opinions     tbat  .       .       certain 

wounds  were  indicted  by  certain  instru- 
ments"); Mendum  v.  Com,  6  Rand.  (Va.) 
704  (wounds  made  with  a  knife  or 
dirk  by  stabbing)  ;  Carthaus  v.  State,  7fl 
Wis,  560,  47  N.  W.  629  (fracture  of  skull 
could  have  been  done  with  a  club  like  the 
small  end  of  a  baseball  bat).  In  Metro- 
politan L.  Ins.  Co.  V,  Wagner,  supra,  the 
court  discussed  the  admission  of  opinion 
evidence  with  respect  to  the  nature  of  the 
weapon  with  which  a  wound  was  inflicted, 
as  follows;  "From  the  examination  of  the 
wounds  and  of  the  knife  found  near  the 
body  it  was  admissible  for  the  witness  to 
give  his  professional  opinion,  not  only  as  to 
the  kind  of  instrument  used  in  their  in- 
fliction, but  that  they  were  or  could  have 
been  made  with  the  knife.  That  the  jury 
could,  from  all  the  facts  and  circumstances 
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when  it  strikes  an  object,  whereas  when  an 
ordinary  sbeli  is  fired  the  shot  will  bt^in 
to  scatter  soon  after  leaving  tlie  muzzle  af 
the  gun.  He  further  described  the  wound 
which  resulted  in  the  death  of  the  deceased, 
in  a  manner  tending  to  show  that  it  had 
been  inflicted  nith  a  gun  discharging  a  ' 
or  rung  shell."  It  waa  competent  for  the 
witness,  after  showing  that  he  had  experi- 
ence in  firing  at  objects  vlilh  shells  of  the 
description  in  question,  and  ehouing  that 
he  had  knowledge  of  the  appearance  of 
object  shot  with  stieb  a  shell,  to  give 
evidence  his  opinion  that  the  wound  which 
he  examined  upon  the  deceased  was  made 
with  shot  discharged  from  a  shell  of  the  I 
kind  described  by  the  witness  and  the  effect 
of  which  be  had  bad  opportunity  to  observe. 
It  wo-uld  have  been  proper  and  more  legii-  I 

testified  to,  have  drawn  the  conclusion  as 
to  the  kind  of  instrument  used  does  not 
militate  against  the  admissibility  of  expert 
testimony  upon  the  question.  Though  it 
would  seem,  from  the  undisputed  facta,  that 
no  man  of  ordinary  intelligence  could  have 
deduced  any  other  conclusion  from  them 
than  tliat  the  penknife  found  near  the  de- 
ceased's left  hand  was  the  instrument  with 
which  the  wounds  were  made,  it  is  apparent 
from  the  verdict  (if  it  Is  entitled  to  be  con- 
sidered as  the  expression  of  a  conclusion 
deduced  from  the  testimony)  that  the  jury 
did  not  reach  aueh  a  con  elusion.  Such  a 
verdict,  if  it  is  entitled  to  any  respect  at 
all,  demonstrates  that  upon  such  a  question 
a  jury  requires  the  aid  of  expert  testimony, 
in  order  to  arrive  at  a  proper  conclusion." 

And  in  the  following  eases  the  opinions 
of  experts  as  to  the  kind,  nature,  or  charac- 
ter of  the  weapon  or  object  with  which  a 
wound  or  other  external  injury  was  inflicted, 
were  admitted  without  statement  of  the 
grounds  of  objection  or  discussion  of  the 
rules  of  admissibility:  Hasli  v.  State,  QI 
Ala.  8I>  (physician  who  examined  wound 
testified  that  it  must  have  been  caused  by 
coming  in  ''contact  with  a  hard  substance") : 
Huniphri^  v.  State,  74  Ark.  554.  86  S.  W. 
431  (caliber  of  pistol  bullet  which  made 
wound)  ;  Williams  v.  State,  64  Md.  384,  1 
Atl.  887,  S  Am.  Crim.  Rep,  612  (injury  to 
neck  as  produced  by  pressure  of  man's  foot 
upon  it);  People  v.  Carpenter,  1C12  N.  Y. 
238.  6  X.  E.  584  (wounds  were  made  with 
crescent  shaped  knife)  ;  Ferebee  v.  Norfolk- 
Southern  R.  Co.  —  N.  C.  — ,  83  S.  E.  360 
(dicta  that  physicians  majy  give  their 
opinions  "as  to  the  producing  causes  of 
wounds,  whether  or  not  they  were  gun  shot 
wounds  or  produced  by  siiarp  or  blunt  in- 
struments," etc.)  ;  Com.  v.  Campbell,  31  Pa. 
Super.  Ct.  B  (injuries  to  head  were  caused 
bv  blows  of  a  blunt  instrument)  :  Hunter  v. 
State.  30  Tex.  App.  314.  17  S.  VV.  414  (per- 
forations in  abdomen  of  deceased  were  made 
with  a  blunt  instrument — witness  gave  in 
detail  his  reasons  for  the  opinion). 

And  where  special  knowledge  or  skill  is 
essential  to  the  formation  of  an  intelligent 
L.R.A.]ltlaB. 


lar  to  have  examined  the  witness  touching 
his  qualifieation  as  an  expert,  upon  the  sub- 
ject of  wounds  made  by  shot  from  shells  of 
the  kind  then  in  question,  before  asking  hix 
opinion  as  to  the  kind  of  shell  wliieb  had 
been  used  in  intlicting  the  wound  upon  the 
deceased;  but,  inasmuch  as  the  facts  upon 
which  the  witness  based  his  opinion  were 
immediately  afterwards  stated,  the  irregu- 
larity in  allowing  him  to  state  bis  opinion 
flrst  is  not  cause  for  a  new  trial. 

2.  Complaint  is  made  of  the  following 
charge  of  the  court: 

"'Justifiable  homicide,'  as  applicable  to 
the  defense  set  up  in  this  ease,  means  killing 
in  self-defense,  or  in  defense  of  person 
against  one  who  manifestly  intends  by  vio- 
lence or  surprise  to  commit  a  felony  on  the 
person  killing." 

opinion  as  to  the  character  of  the  object 
with  which  a  wound  was  inflicted,  admission 
of  the  opinion  of  a  qualified  expert  as  to 
such  character  does  not  invade  the  province 
of  the  jury.  Clemons  v.  .State,  48  Fla.  0. 
37  So.  647  (blow  of  man's  naked  fist  as 
cause  of  fractures  of  cheek  bone  and  skull). 
And  the  opinion  of  an  expert  who  has 
examined  or  observed  a  wound  when  fresh, 
as  to  the  nature  of  the  object  or  thing  with 
which  it  was  inflicted,  has  been  held  admis- 
sible upon  the  ground  that  tlie  jury  could 
not  form  any  definite  conclusion  as  to  the 
nature,  eauso,  or  cl.aracter  thereof,  because 


ppeared.  See  State  v.  Gunnoe,  —  W.  Va. 
— ,  83  S.  E.  64.  holding  admissible  the  opin- 
ion of  a  physician  who  conducted  an  autopsy 
shortly  after  the  kilting  of  a  person  in  n 
physical  struggle,  that  a  break  or  scratch 
on  the  face  of  the  accused,  who  waa  present 
at  the  autopsy,  was  fresh  and  was  cause<l 
by  a  finger  nail. 

But  the  opinions  of  experts  as  to  the  kind 
or  nature  of  the  weapon  with  which  a  wound 
was  inflicted  is  generally  held  inadroissibln 
where  the  facts  can  be  fully  given  to  the 
jury,  and  to  answer  the  question  no  particu- 
lar scientific  experience  or  knowledge  is 
necessary,  as  the  jury  is  aa  competent  to 
decide  in  audi  a  case  as  the  expert.  Wil- 
son V.  People,  4  Park.  Crim.  Rep.  61!i 
(physicians  who  made  post-mortem  exam- 
ination not  allowed  to  state  that  in  their 
opinion  the  wound  on  the  head  of  deceased 
was  made  by  a  blow  of  some  blunt  instru- 
ment like  the  head  of  an  ax  or  hammer). 
While  the  above- stated  rule  is  one  un- 
doubtedly sustained  by  authority,  it  seems 
extremely  doubtful  if  the  Wilson  Case  up- 
on its  facts  falls  within  that  rule.  In  fact 
it  seems  to  be  clearly  contrary  in  this  re-- 
spect  to  the  decided  weight  of  authority. 

And  where  the  question  asked  an  eipert 
calls  for  an  answer  upon  the  vital  issue  in 
the  case,  it  has  been  held  that  the  subject 
is  not  a  proper  one  for  expert  testimony: 
the  ground  being  that  to  admit  the  opinion 
of  a  witness  to  the  possible  influence  of  the 
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It  ia  insisted  that  "ttiie  limitation  of  the 
meaning  of  'justifiabtc  homicide'  as  applica- 
ble to  thia  particular  caec  ii  too  narrow; 
that  the  court  eliould  have  chnrgcd  furtlier, 
under  the  evidence  in  the  case,  §§  74  and 
76  of  the  Penal  Code." 

The  criticism  ia  without  merit.  The  plain- 
titr  In  error  and  his  brother,  Melvin  Byrd, 
were  jointly  indicted  for  the  murder  oi  Jim 
MandeviUe.  The  evidence  allows  that  they 
went  to  the  houee  of  the  deceau^d,  being 
armed,  the  plaintiff  in  error  with  a  shotgun, 
and  hia  brother,  Melvin,  with  a  pistol.  The 
teBtimony  of  the  only  eyewitness  shona  that 
tlie  deceased  was  not  the  aggressor  in  the 
fatal  encounter;  and  in  the  statement  of 
the  defendant  himself  when  on  trial  it  was 
claimed,  not  that  he  shot  to  protect  hia 
Brother,   but   that   he   fired   to   prevent   the 

jurv  would  deprive  the  defendant  of  hia 
right  to  have  the  jury  render  its  verdict 
upon  the  facts  in  the  case,  and  to  this  extent 
would  substitute  the  judgment  of  the  ex- 
pert for  what  should  be  the  judgment  of  the 
jurv.  See  People  v,  Heacoek,  10  C'al.  App. 
430',  102  Pae.  .'543,  holding  that  where 
the  cause  of  death  was  the  vital  issue  in  the 
case,  an  expert  who  had  examined  the 
wounds  on  deceased's  head  could  not  prop- 
erly testify  that  in  hia  opinion  they  could 
not  have  been  caused  by  deceased's  head 
coming  in  contact  with  the  corner  of  a 
lollngc  or  by  falling  downatairs. 

And  it  has  been  held  that  an  expert  wit- 
nesa  should  not  be  allowed  to  speculate  upon 
.  Mere  hypothetical  probabilities  as  to  the 
nalure  of  an  instrument  with  which  a 
wound  was  inflieted.  Sec  People  v.  Rogers, 
13  Abb.  Pr.  X.  S.  370,  holding  that  a  medi- 
cal exjjert  could  not  properly  be  allowed 
to  testify  that  in  his  opinion  the  wound 
on  plaintiffs  head  was  quite  as  likely  pro' 
iluced  by  a  stone  thrown  against  the  skull 
ot  deceased  as  that  it  was  produced  by  the 
blow  from  a  club  with  which  prisoiiiir  had 
struck  deceased ;  the  court  saying  that  the 
<|ucstion  was  properly  excluded  because 
calling  for  the  opinion  of  the  witnces  upon  a 
mere  probability  without  any  basis  of  fact. 
As  above  stated,  when  the  opinion  of  the 
expert  is  confined  to  the  nature  of  the 
weapon  with  which  the  wound  in  question 
'"could"  or  "might''  have  been  inflicted, 
there  seems  to  be  no  valid  objection  to  its 
admission,  at  least  such  opinions  were  ad- 
mitted in  the  following  cases:  Costello  v. 
Stale.  170  Ala.  1,  .58  So.  202  [wound  "could" 
liavc  been  inflieted  bT  fall  against  dresser)  : 
People  V.  Sarapo,  17  Cal.  App.  13.i,  118 
Pne.  9ST  [wonnd  "could"  have  been  caused 
bv  use  of  the  "rook"  in  question)  ;  People  v. 
Siunn.  2  Cui.  Unrep.  510,  7  Pac.  790  (frac- 
ture in  decedent's  skull  "could"  have  been 
caused  by  blow  from  man's  fist)  :  State 
V.  Porter,  34  Iowa,  131  (strong  blow  from 
chair  "could"  have  produced  an  appear- 
»nce  similar  to  that  of  the  neck  of  the  de- 
ceased) :  State  V.  Seymour,  94  Iowa,  609, 
(13  N.  W.  6(11  (wounds  "could"  have  been 
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deceased  from  shooting  him.  It  was,  ac- 
cording to  tlie  defendant's  statement,  for  the 
sole  purpose  ot  saving  his  own  life  that  he 
Hred  the  shot  which  resulted  in  the  death 
of  Jim  Mandeville;  and  it  was  evidently 
with  reference  to  this  issue,  clearly  made 
between  the  claim  of  the  accused  that  he 
was  acting  in  self-defense,  and  the  testi- 
monyofathird  party  who  saw  the  shooting, 
and  who  swore  to  a  state  of  facts  showing 
the  deceased  acted  on  the  defensive  against 
an  assault  with  a  deadly  weapon,  that  the 
charge  complained  of  was  given. 

There  w  as  no  merit  in  the  other  eriticisms 
upon  the  charge  of  the  court,  and  the  evi- 
dence authorized  the  verdict. 

Judgment  affirmed. 

All  the  Justices  concur. 

made  by  a  club  like  the  one  in  evidence)  ; 
State  v.  Breaux,  104  La.  540,  22  So.  222 
(wound  upon  the  head  of  deceased  "could'' 
or  "mi^t"  have  been  inflicted  with  a  certain 
ax  which  was  exhibited);  State  v.  Pike, 
85  Me.  1 11  ( wound  "might"  have  been 
produced  by  contact  with  a  body  of  hard 
material  where  there  were  no  sliarp  angles 
or  points,  or  with  a  hard  sutmtnnee  Tike 
a  sofa)  :  Davis  v.  State,  38  Md.  13  (wounds 
on  deceased's  head  "might"  have  been  in- 
flicted bv  R  crowbar  or  an  adz)  ;  Colt  v. 
People,  'l  Park.  Crim.  Rep.  611  (pistol 
ball  '-likely"  to  produce  such  a  wound  an 
that  in  queation)  ;  Gardiner  v.  People,  6 
Park.  Crim.  Bep.  Ifiri  (wounds  on  head  and 
fracture  of  skull  "^might"  have  been  pro- 
duced hy  blows  from  a  musket  shown  the 
witness)  ;  People  v.  Kogers,  supra  (wounds 
on  head  of  deceased  "might"'  have  been 
made  by  blow  from  a  stick,  from  any  heavy 
instrument,  from  a  Scotch  ale  bottle,  or 
from  a  heavv  stone)  ;  People  v.  Carpenter, 
102  X.  Y.  238,  6  N.  E,  584  (crescent -shaped 
knife  "would"  produce  the  described 
wounds)  :  State  v.  Chee  C4ong,  17  Or.  635,  21 
Pae.  882  (wound  "likely  to  have  been  pro- 
duced with  a  knife )  ;  State  v.  Martin,  47  Or. 
282,  83  Pac.  84il,  8  Ann.  Cas.  769  (injuries 
to  deceased's  face  could  not  have  been  caused 
by  a  Mow  from  a  man's  naked  fist) ;  Waitev. 
State.  13  Tex.  App.  189  (described  piece  of 
iron  piping  "would,"  in  the  hands  of  a  man 
of  ordinarj-  strength,  used  as  a  bludgeon. 
produce  the  wounds  found  upon  the  head 
of  the  decoascd);  Banks  v.  State,  13  Tex. 
.4pp.  182  (same  as  next  preceding  case)  ; 
Kirk  V.  State,  —  Tex.  Crim.  Rep.  — ,  37  S. 
\y.  440  (wounds  "could"  have  been  mad>- 
by  a  stroke  upon  tlie  head  with  a  pistol 
of  the  character  exhibited  in  court) ;  Se- 
bastian V.  State,  41  Tex.  Crim.  Rep.  248, 
53  S.  W.  875  (wound  was  inflicted  with 
"some  instrument  that  had  the  power  to ' 
cut  as  well  as  bruise.  It  might  have  been 
a  piece  of  iron,  a  pistol,  or  knucks")  ;  Tunc 
V.  State,  49  Tex.  Crim.  Rep.  445,  94  S.  W. 
231  (wound  on  the  child's  head  "could" 
have  l)een  made  with  a  man'a  fist  and 
'"could"'  have  been   made   with  a  blunt   in- 
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strument)  ;  Girtmaii  v.  State,  —  Tex.  Crim.  | 
Rep.  — ,  184  S.  W.  lOOS  (wounds  cm  the  i 
head  "could"  have  been  made  with  a  45  eali- 
ber  pistol  used  as  a  rlub)  ;  Bowers  v. 
State,  122  Wis.  163,  09  K.  W.  447  (Hoinidal 
and  bmiscB  on  tlie  head  "might"  have  been 
produced  bj  a  blunt  instrument, — witnesE  ' 
alHo  was  allowed  to  stat«  that  lie  did  noti 
think  they  could  have  been  produced  bj  ; 
blows  of  the  fist).  In  People  v.  Sampo,  li  i 
Cal,  App.  135,  118  Pac.  9o7,  supra,  the  court  j 
Bftid:  "Nor  was  it  error,  it  may  be  observed  | 
in  this  connection,  to  pei'mit  the  physicians 
to  testify  that  the  wound  conld  have  been 
inflicted  by  means  of  said  rock.  The  physi-  ' 
ciaiiB  were  not  asked  by  whom  the  wound  I 
was  inflicted,  nor  whether  the  wound  was  ' 
r&>i»ed  by  the  use  of  the  rock  exhibited  to  ' 
them,  but  were  simply  asked  whether,  in 
their  opinion,  such  a  wound  as  the  one 
they  found  on  the  head  of  the  deceased  \ 
could  have  been  inflicted  by  means  of  the  i 
rock  found  by  Mrs.  Callandri.  .  .  .  Opin-  I 
ione  of  medical  doctors  as  to  the  means  ! 
which  might  have  been  employed  in  pro- 
ducing wounds  upon  the  human  body  are  | 
always  receivable  in  evidence  as  those  of 
experts  upon  tliat  proposition,  and  we  know  i 
of  no  principle  to  which  the  admission  of 
such  testimony  is  repugnant.  The  manner 
by  which  a  wound  is  produced  is  as  much  j 
within  the  range  of  subjects  aa  to  which 
opinions  of  experts  may  be  given  in  evi- 
dence, as  is  the  proximate  or  approximate  | 
cause  of  death;  and  no  one  will  ilisputc 
tlie  competency,  as  evidence,  of  the  opin- 
ion of  a  physician  as  to  the  direct  or 
remote  cause  of  one's  desth." 

But  in  a  few  instances  the  courts  have 
gone  further,  and  held  the  rule  to  be  that 
while  an  expert  witness  may  express  bis  i 
opinion  as  to  with  what  weapon  or  oilier  ob- 
ject a  wound  could  or  might  liave  been  in- 
flicted, he  cannot  be  permitted  to  express  an  I 
opinioD  that  the  wound  was  inflicted  with  ; 
a  particular  weapon,  where  the  nature  of 
the  weapon  is  a  disputed  question  of  fact;  I 
the  ground  being  that  in  such  ease  the  de- 
termination of  the  isauc  is  for  the  jury,  and 
that  an  expression  of  a  direct  opinion  there- 
on  by  an  expert  would  be  an  invasion  of 
the  jury's  domain.  Sec  State  v.  Scnn,  32 
S.  C.  3D2,  11  S.  E.  -292,  holding  that  a  I 
physician  who  examined  the  body  of  the  | 
deceased  could  testify  what  agency  was,  in  ' 
his  opinion,  capable  of  producing  the  in- 
juries (bruises,  etc.,  on  neck)  found,  that. 
to  allow  him  to  express  his  opinion  that  ' 
they  were  caused  by  a  particular  agency  , 
fthe  human  hand)  exceeded  the  proper 
limits  of  expert  testimony;  Walters  v.  Sta- 
cey,  122  IlL  App.  UoS,  wherein  it  was  held  [ 
that  while  it  was  competent  to  show  by  . 
experts  whether  the  wounds  on  a  boar  might  j 
or  could  have  liecn  inflicted  by  the  tusks  of 
'  another  boar,  it  was  not  permiBsible  to  show  | 
that  such  wounds  were  in  fact  inflicted  by 
defendant's  boar;  and  People  v.  Hare,  57 
Mich.  605,  24  N.  VV.  843,  holding  that  a . 
physician  could  not  testify  as  to  what  was  j 
the  cause  of  a  wound,  but  that  it  would 
have  been  proper  to  have  asked  as  to  what  ' 
L.R.A.I015B. 


in  his  opinion  might  have  caused  it.  And 
see  State  v.  Seymour,  04  Iowa,  690,  S3  X. 
VV.  66],  holding  it  improper  to  ask  a  physi- 
cian who  had  attended  the  deceased  after 
he  was  injured,  whether  the  club  in  evidence 
was  the  identical  one  which  produced  the 
wound  found  on  deceased. 

But  where  the  nature  or  character  of 
the  instrument  or  weapon  used  to  inllict 
a  wound  is  a  collateral  issue  and  practically 
iDimaterial,  it  has  been  held  that  allowing 
an  expert  witness  to  state  that  the  injuries 
in  question  mu^t  have  been  made  with  the 
list,  ttiere  being  no  testimony  that  the  de- 
ceased was  struck  with  a  pistol,  or  a  pair 
of  knucks,  or  the  butt  of  a  whip,  was  not 
erroneous.  State  v.  Stockman,  82  S.  C.  388, 
120  Am.  St.  Rep,  888.  64  S.  E.  505.  But 
see  Vlrieh  v.  People,  39  Mich.  246,  wherein 
it  was  held  tliat  nliere  it  was  wholly  im- 
material what  kind  of  an  instrument  was 
uxQil  to  in  flirt  a  wound,  exclusion  of  a 
medical  opinion  that  the  wound  in  question 
was  made  with  a  hard  instrument  more  or 
lees  sharp  was  proper. 

Nonexpert  opinions. 

Of  course  where  special  knowledge  or 
skill  is  ncceseary  to  enable  one  to  form  an 
intelligent  opinion  as  to  the  kind  of  a 
weapon  with  which  a  wound  was  inflicted,  a 
witness  not  having  spetial  knowledge  or 
skill  should  not  be  allowed  to  express  an 
opinion  upon  the  point.  In  the  following 
cases  opinions  ot  such  witnesses  were  held 
inadmissible:  Prince  v.  SUte,  100  Ala. 
144,  40  Am.  St.  Rep.  28,  14  So.  409  (wound 
caused  bv  rifle  bullet  or  pistol  bullet)  ; 
Caleb  V.  State.  39  Miss.  721  {witness  having 
no  scientiflc  knowledge  held  incompetent  to 
express  an  opinion  whether  a  wound  in 
question  was  made  by  gun  shot  or  by  knife 
thrust) . 

And  a  nonexpert  cannot  give  an  opinion 
as  to  tlie  nature  of  a  weapon  with  which 
wounds  were  inflicted,  where  he  has  no 
knowledge  of  the  facts  sufticient  to  form 
a  basij  for  an  intelligent  opinion.  Conde  v. 
State,  33  Tex.  Crim.  Rep.  10,  24  S.  W.  415 
( gun  shot  as  means  with  which  wound 
was  inflicted — witness  had  not  seen  wound). 

But  where  a  nonc.'ipert  witness  has  formed 
an  opinion  as  to  the  nature  of  the  object 
which  Inflicted  an  injury,  based  on  observed 
facts,  and  the  facts  are  such  that  they  can- 
not he  fully  reproduced  and  made  palpable 
to  tlic  jury  so  as  to  fully  enable  them  to 
reach  an  intelligent  conclusion,  it  has  been 
held  that  such  an  opinion  is  admissible. 
See  Graham  t.  State,  28  Tex.  App.  582,  13 
S.  \V.  1010,  wherein  a  nonexpert  witness 
was  allowed  to  testify  that  in  his  opinion 
the  bruises,  etc.,  upon  deceased's  face  "seem 
to  have  been  made  with  a  rough,  hard  sub- 

And  in  the  following  cases  wherein  it 
merely  appeared  that  the  witnesses  saw  ths 
wounds  in  question,  nonexperts  were  al- 
lowed to  state  with  what  weapons,  in  their 
opinion,  such  wounds  were  inflicted;  Wise 
v.  State,  100  C.a.  68.  25  S.  E.  846  (wounds 
were  made  with  and  looked  like  they  were 
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madR  with  a  knife) ;  State  v.  Nieuliaus,  217  i 
Mo.  332,  117  S.  W.  73  (wouiida  looked  like 
bums  made  with  a  hot  iron);  Morris  v: ' 
State,  ;il)  Tex.  App.  05,  18  S.  \V.  757 
(wounds  liad  appearance  of  having  been 
made  with  a  shot  gun  and  a  Winchester 
bullet);  Thomas  v.  State,  45  Tex.  Crim. 
Rep.  Ill,  74  S.  W.  36  (wound  was  made 
by  shotgun  fired  within  a  few  feet  of  de- 
ceased) ;  EapinoKa  v.  State,  —  Tex,  Crim. 
Rep.  — ,  lfi5  S.  W.  20fi  (wound  made  with 
knife). 

And  in  the  following  esses,  over  the  ob- 
jeetiou  that  the  teatimony  in  question  was 
a  mere  opinion  and  a  such  jnadmiaai- 
ble,  evidence  as  to  the  kind  or  char- 
acter of  the  weapon  with  wliich  exter- 
nal injuries  were  inflicted  was  admitted  as 
a.  fact,  rather  than  an  opinion:  Perry  v. 
Stale,  87  Ala.  30,  8  So.  426  (wherein  a  wit- 
ness who  bad  sat  on  the  coroner's  jury 
which  investigated  the  cause  of  death  was 
allowed  to  testify  that  "the  child's  neck 
looked  like  it  had  been  struck  with  a  hot 
iron,  and  looked  scarred")  ;  Fuller  v.  State, 
117  Ala.  38,  23  So.  0H8  (wherein  it  seems 
that  the  opinion  of  a  nonexpert  who  saw 
a  wound  that  "it  was  cut  with  a  knife" 
was  regarded  as  admissible,  as  a  descriptive 
fact,  rather  than  a  mere  opinion). 

And  in  Taylor  v.  State,  41  Te.\.  Crim. 
Rep.  148,  51  S.  W.  1108,  it  was  held  without 
discussion  of  the  applicable  rules  of  evidence 
that  the  opinion  of  a  none.\pert  as  to  the 
character  of  a  weapon  witli  which  wounds 
were  inflicted  was  inadmiBsible  ("child 
was  whipped  with  a  rope,"  and  "wound 
in  the  head,  1  am  pretty  certain,  was  made 
with  a  sharp  stick  or  board"). 
Miscellaneous. 

In  Macon  v.  State,  17!1  Ala.  0,  80  So.  SI2. 
in  tlie  report  of  which  it  does  not  appear 
whether  the  witness  was  an  expert  or  a 
nonexpert,    it    was    held    tliat    "there    wan 

testify  that  the  wound  on  the  head  of  de- 
ceased seemed  to  have  been  made  with  a 
blunt  instrument." 

And  in  State  v.  Bainsliarger,  74  Iowa, 
19(1,  37  K.  W.  133,  it  WHS  shown  in  evidence 
tliat  the  wounds  upon  the  head  of  the  Ae- 
ceased  could  have  been  made  by  instruments 
of  the  character  of  the  ''knuckles''  which 
defendant  had  in  his  possession,  lint  the 
kind  of  witness  or  witnesses  liy  which  this 
was  shown  does  not  appear.  G.  J.  C. 
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ALBERT  L.  ORDEAK  et  al. 

HENRY  J.  GRANSrS  et  al. 

(118  Minn.  117,  130  N.  W.  575,  1020.) 

Writ  —  serrlee  —  pnbllcatloii  —  mistake 
In  namp. 
1.  Where  a  summons  is  served  by  publi- 


cation, and  there  is  an  error  in  the  name  of 
a  defendant,  though  the  true  name  and  the 
name  given  be  not  strictly  idem  sonans,  if 
the  names  when  printed  look  substantially 
alike  to  the  eye,  and  it  appears  that  neither 
defendant  nor  those  wlio  knew  him  could 
be  misled  by  the  difference,  judgment  by 
default  rendered  on  such  service  ia  valid 
as  against  collateral  attack. 
Same  —  immaterial  error. 

Applying  this  rule,  it  is  held,  where  the 
true  name  of  defendant  was  "Albert  B.  Geil- 
fuss,  assignee,"  and  the  name  as  published 
was  "Albert  Guilfuss,  assignee,"  the  dif- 
ference between  the  names,  each  considered 
as  a  whole,  was  not  such  a  defect  as 
rendered  the  judgment  void. 
Judgment  —  collateral  attack —  errone- 
ous partition. 

3.  Where  a  court  has  jurisdiction  of  the 
subject-matter  and  the  parties,  and  renders 
a  judgment  which  it  bad  jurisdiction  to 
enter  if  the  facts  pleaded  and  proved  war- 
ranted it,  such  judgment,  though  errone- 
ous under  the  pleadings  and  proof  in  the 
case,  is  not  void,  and  cannot  be  attacked 
collaterally.  This  rule  applied  to  a  decree 
of  sale  in  a  partition  action,  though  it  may 
have  been  erroneous  under  Gen.  Stat.  1894, 
S  5782,  because  the  liens  on  the  property 
exceeded  in  amount  its  value. 

(June  7,  1912.) 

CROSS  APPEALS  from  a  judgment  of  the 
District  Court  for  St.  Louis  County  in 
an  action  brought  to  determine  adverse 
claims  to  certain  real  estate;  plaintiffs  ap- 
pealing from  so  much  of  the  judgment  as 
limited  their  recovery  to  four  fifths  of  the 
property  involved  and  denied  the  lien  of 
a  mining  lease  on  the  other  flfth;  and  de- 
fendants appealing  from  so  much  as  award- 
ed piaintifTs  four  fifths  of  the  property  and 
disallowed  an  alleged  judgment  lien  on  the 
property.    Reversed  on  plaintiff's  appeal. 


Xote.  —  Appll<^blllttt  of  doctrine  of 
idem  sonans  to  itubetltHted  or  con- 
Ktructlve  service  of  proccam. 

This  [juestion  is  discussed  in  an  earlier 
note,  Schoenfeid  v.  Bourne,  30  L.R.A.(N.S.| 
122,  where  reference  is  made  to  annotation 
on  allied  subjects.  For  analogous  cases 
consult  also  Index  to  L.R.A.  Notes,  "Name," 
S  18. 

In  Oii»E.^N  V.  Ghaxn'is  the  court  ques- 
tioned the  applicability  of  the  doctrine  of 
iHrm  sonans  where  the  summons  is  served 
by  publication,  and  says  that  the  true  teat 
should  not  be  whether  the  names  are  strict- 
ly idfm  gonong,  but  whether  they  look  sub- 
stantially the  same  in  print.  The  deci- 
sion of  the  state  court  in  this  case  was 
adirmed  bv  the  United  States  Supreme 
Court  (234  U.  S.  385,  53  L.  cd,  1363, 34  Sup. 
Ct.  Rep.  770),  that  court  holding  that  the 
service  in  question  suiticiently  aatislied  the 
requirement  of  due  process  of  law.     The. 
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Messrs.  Jaquos  &  Hudson,  John  G. 
WilllaniB,  and  William  Elder,  for  plain- 
tifTs: 

The  name  "Albert  GuilfUBs,  nsdignee,"  in- 
stead of  "Albert  B.  Geilfuss,  assignee,"  in 
the  sumniors  and  proceeding,  would  not 
aiialead  or  eouluse. 

Lane  v.  liinea,  43  Minn.  137,  45  N.  \V. 
4;  Meyer  v,  KuUn,  13  C.  C.  A.  2(18,  25  L'. 
S,  App.  174,  tJ3  Fed.  705;  CHfTord  v.  Thun, 
74  Neb.  831,   104  N.  W.  1052. 

The  question  of  the  meaning,  scope,  and 
intent  of  tlie  statutes  rvlating  to  actions  for 
the  partition  of  real  estate  was  one  calling 
for  judicial  determination  in  the  partition 
action,  and  whether  it  was  determined  cor- 
rectly or  not,  its  determination  is  not  sub- 
ject to  collateral  attack. 


Otis  V.  Bio  Grande,  1  Woods,  279,  Fed. 
Cbb.  N'o.  10,tl]3;  Foiti  v.  St.  Louis  &  S.  F. 
R.  Co.  8  C.  C.  A.  635,  19  U.  S.  App.  576, 
m  Keii.  318;  Van  Fleet.  ColtaUral  Attack, 
§  OU;  MatliewB  v.  Eddy,  4  Or.  225;  Dugaa 
1'.  Baltimore,  70  Md.  1,  16  Atl,  501;  Grif- 
fith V.  BogcTt,  18  How.  1J8,  15  L.  ed.  307. 
Mr.  H.  J.  GrannlB,  for  defendants: 
Under  the  common  law,  the  courts  coald 
order  an  actual  partition  of  Innda,  but  had 
no  right  to  decree  a  partition  by  sale.  The 
power  to  direct  the  partition  of  property  by 
sale,  and  a  division  of  the  proceeds,  is 
atatutory,  and  this  authority,  being  in  dero- 
gation of  the  common  law,  the  statutory- 
requirements  with  respect  to  the  conditions 
under  which  a  sale  nay  take  place  must 
be  strictly  followed  and  construed. 


court  rerogniies  that  the  doctrine  of  idem 
tonana  is  generally  applicable  to  conatrue- 
tive  notice  of  suits.  Speaking  with  refer- 
ence to  the  facts  of  the  case,  the  court  said; 
"Were  we  to  theorize,  we  might  say  that 
while  each  of  these  tests  [tifent  aotuint  and 
similarity  of  appearance  in  print]  is  help- 
ful, neither  is  altogether  acceptable  it  per- 
fect accuracy  were  the  aim;  not  the  test 
of  idem  gonanx,  because  it  does  not  appeal'  i 
that  all  persons  would  necessarily  pro-  I 
nounce  Oeilfuss  with  the  long  'i,'  or  Guilfuas  \ 
with  the  short  'i,'  and  not  the  test  of  the 
appearance  ot  the  names  as  printed  and  i 
placed  in  juxtaposition,  because  in  fact,  aa  ' 
the  name  appeared  in  the  summons  pub-  : 
lished  and  mailed,  it  was  'Guiifuss'  alone,  i 
without  any  name  in  juxtaposition  to  serve  i 
a»  a  standard  for  comparison.  And  we  | 
think  both  tests  are  inadequate  if  applied  ' 
without  regard  to  what  was  contained  in 
the  sumnions  besides  the  mere  name  and  ad- 
dition,— *.All>ert  Guiifuss,  assignee.'  The  i 
record,  as  it  happens,  containa  no  copy  of 
the  summons;  but  from  findings  and  admis-  I 
sions  that  arc  in  the  record,  we  know  that 
it  was  in  due  form,  and  therefore  that  it  | 
contained  such  notice  of  the  commencement  [ 
of  the  action  and  of  its  purpose,  and  such  I 
warning  to  appear  and  anawer,  as  would 
eonatitute  duo  process  of  law  is  served  upon  j 
a  defendant  within  the  jurisdiction  (Minn.  I 
Stat.  1894,  gg  5194,  510.=));  and  that  it; 
contained,  inter  alia,  a  brief  description  of 
the  property  sought  to  be  divided  (Minn,  i 
Stat.  1804, '§  57T3,  marginal  note,  supra). 
The  underlying  question  is  a  practical  one,  t 
— whether,  notwithstanding  the  misnomer,  ' 
the  summons  as  published  and  mailed,  being  ^ 
otherwise  unexceptionable,  constitutes  a  i 
substantial  compliance  witli  the  Minnesota  I 
statute,  and  suHicient  constructive  notice  to  ^ 
the  party  concerned.  In  determining  this,  | 
we  need  not  confine  ouiaclves  to  the  test  of  j 
idem  aonane,  nor  to  the  appearance  of  the  ' 
name  in  print,  but  may  employ  both  of  ' 
these,  with  such  additional  tests  as  may  i 
be  available  in  view  of  what  is  disclosed  by 
the  record.  One  such  additional  test,  we  | 
think,  is  whether,  when  two  letters  reached  | 
the  postoflice  at  Milwaukee,  one  addressed 
L.R.A.1016B. 


'Albert  Guiifuss.  assignee,'  the  other  ad- 
dressed 'Albert  B.  Guiifuss,'  they  or  either 
of  tliem  would,  in  reasonable  probability, 
be  delivered  to  Albert  Ji.  Oeilfuss,  then  a 
resident  of  that  city.  Another  is  whether, 
assuming  that  the  summons  as  so  mailed, 
or  as  published  in  Duluth.  and  containin(; 
the  misspelled  names  or  either  of  thenihad 
come  to  the  eye  of  tiie  veritable  Albert  B. 
Geilfues,  or  of  any  person  knowing  him  by 
that  name,  and  sutliciently  interested  in 
him  to  acquaint  him  with  its  contents  if 
appriaed  that  it  was  intended  for  him,  the 
a  whole,  would  probably  have 
ce  that  Albert  G,  Geilfuss  was 


anered  in  the  afhrmative.  In  view  ot  th« 
well-known  skill  of  postal  officials  and  em- 
ployees in  making  proper  delivery  of  letters 
defectively  addressed,  we  think  the  pre- 
sumption is  clear  and  strong  that  the  let- 
ters would  reach — indeed,  thej-  did  reach — 
the  true  -Albert  B.  (^ilfuse,  in  Milwaukee. 
And  it  seems  to  us  that  any  person  know- 
ing him,  and  knowing  the  correct  spelling 
of  his  name,  and  having  reason  to  acquaint 
him  with  the  contents  of  a  notice  of  this 
character  if  supposed  to  be  intended  for 
him,  would  probably  realize  for  whom  such 
notice  was  intended,  notwithstanding  th« 
name  was  spelled  'Guiifuss.'  The  general 
resemblance  uctween  the  names  is  striking, 
however  the|^  are  to  be  pronounced.  And 
the  designutton  'assignee'  was  an  additional 
means  of  idcntilication.  That  Oeilfuss  hint- 
self,  upon  receiving  the  notice,  would  ho 
sufhciently  warned  that  it  affected  his  in- 
terest in  the  Minnesota  lands  under  hib 
judgments  againat  McKinley,  is  free  from 
doubt.  lie  would,  of  course,  observe  the 
misnomer;  but,  having  received  the  notice 
which  it  was  the  purpose  of  the  law  to  con- 
vey to  liim,  he  could  not  safely  ignore  it 
on  the  ground  of  the  mistake  in  the  name, 
anv  more  than,  if  personally  served  with 
within  the  state  of  Minnesota,  he 
e  ignored  it  on  account  of  a  simi- 


was  held  ap- 
er    V.    Herinbothaili.    23 
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Smith  V.  Hill,  IGa  Ala.  317,  52  So.  S49; 
Eowe  V.  Gilletan,  112  .Md.  108,  76  Atl.  500; 
Berrj-  v,  Lcwia,  118  Ky.  052,  82  S.  W.  252, 
S4  S.  W.  526;  Kiiapp,  rartition,  p.  323,  30 
Cyc.  267;  12  Ciirrwit  L»w,  1193;  'fieman 
Baker,  63  Te.\.  641;  Keener  v.  Moss,  66  Tex. 
181,  18  a.  W.  447 ;  Knapp  v.  Gasi.  63  111. 
402:  LeMoyne  v.  Quiniliy,  70  111.  390. 

That  part  of  the  judgment  in  the  parti- 
tion ease,  which  directed  a  sale,  ie  void, 
and  may  be  impeached  upon  (-ollatera.!  at- 
tack. 

Sache  v.  Wallace,  101  Minn.  100,  11 
L.R.A.(>:.S.)  803,  118  Am.  St.  Rep.  612. 
112  X.  W.  386,  11  Aim.  Cas.  348;  litis  v. 
Greengard  Bros.  109  Minn.  208,  123  N.  W. 
406;  Re  Jlousseau,  30  ilinn.  202,  14  N.  W. ! 
887;    State   e.v   rel.   Holland   v.   Miesen,   08 

Ctolo.  Am.  220,  lan  Pac,  5fl»,  to  aubstituted 
service  by  publication  in  an  actinn  to  quiet 
title  to  land,  where  John  ¥.  Mongon  was 
designated  in  the  summons  J-  Fred.  Mun- 
Hon,  a  name  by  which  he  was  commonly 
known  in  the  comnitinity,  Monaon  being  pro- 
nounced as  spelled  Munson,  and  the  identity 
of  the  patentee  of  the  land  with  defendant 
in  the  suit  beiiij;  eatAhliKhed  by  evidence: 
and  H  recorded  tis  pendewi  or  notice  of  suit 
a^inst  J.  Fred.  Munsoii  was  held  construc- 
tive notice  of  the  suit  to  a  subsequent  pur- 
chaser of  the  land  in  coutroveTsy,  from  John 
F.  Monaon.  Tlie  court  states  that  there  is 
good  ivasoQ  and  abundant  authority  for 
holding,  as  we  do,  that  the  names  "Monson" 
and  "Munson"  are  idem  sonanlia.  and  that 
the  variation  in  orthography  ia  immaterial 
and  the  objection  trivial.  The  modern  doc- 
trine seems  to  be.  and  ought  to  be,  that 
variant  orthoj^aphy  must  be  such  as  to 
tend  at  least  to  mislead  the  oppoztite  party, 
to  his  prejudice.  The  court  refused  to  ex- 
tend the  rule  beyond  the  facts  as  diseloseil 
by  the  evidence.  The  case  was  affirmed  on 
rehearing   in   23   Colo.   App.  238,   129   Pac. 

So,  in  a  notice  by  publication,  a  defend- 
ant in  foreclosure  proceedings,  whose  name 
was  Elizabeth  D.  Borthwick.  was  deaeribed 
as  Elizabeth  D.  Bnthwiek.  It  naa  held  in 
Harrell  v.  Neef,  80  Kan.  348,  102  Pac.  838, 
that  the  names  ncrc  idtin  tonana  and  the 
notice  auHlcient. 

1  Davison  v.  Bankers'  Life  Asso.  160 


of  publication,  the  defendant's  name  "Davi- 
son" was  incorrectly  spelled  "Davidson," 
the  names  being  idem  somma.  The  court 
qnotes  from  4  Words  i  Phrases,  3380,  that 
"the  rule  of  idem  aoiuin*  is  that  absolute 
accuracy  in  spelling  names  is  not  required 
in  a  legal  document  or  proceedings,  either 
civil  or  criminal ;  that  if  the  name  as  spelled 
in  the  document,  though  ditTerent  from  the 
correct  spelling  thereof,  conveys  to  the  ear, 
when  pronounced  according  to  the  common- 
ly accepted  methods,  a  sound  practically 
identical  with  the  correct  name  aa  commonly 

£  renounced,  the  name  thus  given  is  a  sut- 
.R.A.10J5B. 


Minn.  IS,  106  N.  W.  1134,  108  N.  W.  513; 
Charles  v.  White,  214  -Mo.  187,  21  L.R.A. 
(>;.S.)  481,  127  Am.  St.  Rep.  674,  11* 
S.  W.  545;  Waldron  v.  Harvey,  54  \V.  Va. 
008,  102  Am.  St.  Rep.  050,  46  S.  E.  603; 
Folger  V.  Columbian  Ins.  Co.  99  ilasa.  267, 
06  Am.  Dec,  747;  Newman  v.  Bullock,  23 
Colo.  217,  47  Pac.  378;  Russell  v.  Shurtleff, 
28  Colo.  414,  80  Am.  St.  Rep.  216,  65  Pac. 
27;  Bigelow  v.  Forrest,  0  Wall.  33B,  19  L. 
ed.  696;  Windsor  v.  McVeigh,  93  U.  S.  274, 
23  L.  ed.  014;  Indiana  i.  A.  Lumber  k  Mfg. 
Co.  V.  Brinkley,  01  C.  C.  A.  01,  164  Fed. 
063;  Michigan  Trust  Co.  v.  Ferry,  09  C.  U. 
A.  221,  175  Fed.  667;  United  States  use  ol 
Wilaon  V.  Walker,  109  U.  S.  258,  27  L.  ed. 
927,  3  Sup.  Ct.  Rep.  277;  Reynolds  v.  Stock- 
ton, 140  U.  S.  254,  35  L.  ed.  464,  11  Sup. 

ficient  designation  of  the  individual  referred 
to,  and  no  advantage  can  be  taken  of  the 

And  where,  in  an  order  of  publication  in 
a  tax  suit,  the  name  "Hamilton"  was  spelled 
"Hamelton,"  aad  the  (.'hriatlan  name  ''Abi- 
gail" was  spelled  "Abigal,"  the  names  were, 
m  Skillman  v.  Clardy,  256  Mo.  207.  105  S. 
W.  1050,  held  idem  aonana,  so  as  not  to  in- 
validate the  notice. 

But  an  order  of  publication  in  a  suit 
alTecting  a  section  of  land  was  held  bad, 
and  defendant's  claim  to  the  tract  unfound- 
ed, where  the  publication  ran  against  Her- 
berling  instead  of  Heberling,  the  court  ob- 
serving that  the  names  were  not  idem 
aonana,  were  not  of  common  derivation,  noi' 
was  there  any  evidence  that  one  was  a  cor- 
ruption of  the  other  in  general  uae.  Heber- 
ling V.  Mondy,  247  Mo.  535,  1.54  S.  W.  85. 

So,  in  Scarry  v.  Bunker-Culler  Lumber 
Co.  233  Mo.  686,  136  S.  W.  294,  it  was  held 
that  a  publicjition  against  "John  S.  Cjirrey" 
in  a  ta\  suit  was  not  a  sufllcient  notice  to 
bring  "John  S.  Scarry"  into  court,  since 
the  names  are  not  idem  aonana.  It  wan 
said :  "The  ordinary  pronounciation  and 
sound  of  the  name  Scarry,  aa  one  would 
naturally  suppose,  and  as  the  evidence 
showed,  is  Skerry,  and  not  Carrey.  The 
names  are  entirely  dissimilar,  both  to  the 
eye  and  ear.  Xo  person  hearing  the  one_ 
pronounced  or  seeing  it  in  print  would  ever 
suppose  that  the  one  was  intended  for  the 
other.  ITie  attentive  ear  would  have  no 
di1!iculty  whatever  in  distinguishing  the 
pronounciation  of  the  name  Scarry  from 
that  of  Carrej-.  That  being  true,  they  are 
not  idem  sonant  within  the  meaning  of  the 
books."  To  constitute  a  valid  service  b; 
publication,  said  the  courts,  notice  must  be 
given  to  the  person  by  his  correct  name,  or 
by  a  name  which  is  known  to  the  law  as 
idem  aonana;  that  is,  such  a  name  as  the 
eye  and  ear  of  those  who  know  the  person 
could  not  fail  to  recognize  that  the  person 
referred  to  in  the  publication  was  the  per- 
son against  whom  the  suit  was  brought. 

So,  in  Mvers  v.  De  Lisle,  —  Mo.  — ,  52 
L,R,A.(N.S')  937,  168  S.  W.  678,  a  tax  aujt, 
notice   by    publication    addressed   to   J.    A. 
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Ct.  Rep.  773;  Old  Wayne  Mut.  Lite  Abs-i. 
V.  McDonougli,  204  U.  S,  8-20,  31  L. 
«d.  345-350,  27  Sup.  Ct.  Bep.  236;  Risley 
V.  Phenix  Bank,  83  N.  Y.  318.  38  Am.  Rep. 
421;  Seamster  v.  Blaeketock,  B3  Vh.  232, 
3  Am.  St.  Rep.  262,  2  S.  E.  36;  Corwiihe 
V.  Griffing,  21  Barb.  0;  Knickerbocker 
Trust  Co.  V.  Oneonta,  C.  4  R.  8.  R.  Co. 
201  N'.  Y.  370,  94  N.  E.  871 ;  Gray  t.  L«rri- 
more,  4  Sawy.  838,  Fed.  Cas.  No.  5,721; 
I,(ike  County  v.  Flatt,  25  C,  C.  A.  87,  49 
I'.  S.  App.  210,  79  fed.  567;  Kretaingei-  v. 
Brown,  91  C.  C.  A,  450,  185  Fed.  612. 

The  owner  of  the  judgment  and  Hie  person 
to  be  served  in  the  partition  action  whs 
Albert  B.  Ueilfuss,  assignee. 

Clark  V.  ButU,  73  Minn.  361,  76  K.  \Y. 
109;  Thompson  v.  Bickford,  IB  .Minn.  17, 
Gil.  1. 

The  surnames  UuilfuM  and  Geilfiisa  are 
not  the  game,  within  the  rule  of  idem 
sonant,  or  otherwise. 

Blinn  v.  Chessman,  49  Minn.  140,  32  Am. 
fit.  Hep.  630,  51  K.  W,  866;  Uubner  v. 
Reickhoff.  103  Iowa,  3ti8,  64  Am.  St.  Rep, 
191,  72  N.  \S.  540;  16  Am.  k  Eng.  Enc. 
Uiw,  122;  Schoenfeld  v.  Bourne,  150  Mich. 
139.  30  L.R.A.(N.S.)  122,  123  N.  W.  537; 
Steinman  v.  Jessee,  108  Va.  607,  82  S.  E. 
275;  Grobcr  v.  Clements,  71  Ark.  66S,  100 
Am.  St.  Bep.  01,  78  S.  W.  555;  Entrekin  v. 
Chitmbers,  11  Kan.  36^;  Newman  v.  Bow- 
ers, 72  Iowa.  485,  ^4  S.  W.  212;  Chamber- 
lain V.  Blodgett,  B6  Mo.  482,  10  S.  \V. 
44;  Scarry  v.  Bunker. Culler  Lumber  Co- 
233  Mo.  686,  136  S.  W.  204;  Clevelan<l,  C. 
C.  &  St.  L.  R.  Co.  V.  Peirce,  34  Ind.  Ajip. 
188,  72  N.  E.  604;  Jenne  v.  Jenne,  7  Mass. 
94;  Skeltou  v.  Sackett,  01  Mo.  377,  3  S. 
W.  974;  Riffle  v.  Ozark  Land  &  Lumber  Co. 


03  Mo.  App.  41 ;  McCabc  v.  EquiUble  Laad 
Co.  88  Xeb.  453,  120  \.  W.  1018;  Miller 
V.  Keaton,  230  Mo.  604,  130  S.  W.  158. 

Not  only  are  tlie  surnames  Geilfuss  and 
GuilfusB  not  idem  Monuns,  but  the  names, 
"Albert  B.  Geilfuss.  assipnee,"  and  "Albert 
GuilfuSB,  assignee."  taken  aa  a  whole,  are 
not  idem  aonans,  but  arc  separate  and  die. 
tinct  names. 

Clary  v.  O'Shea,  72  Minn.  105,  71  Am, 
St.  Rep.  465,  75  N.  W.  113;  Atwood  v. 
Landis,  22  Minn.  558;  U'Autremont  v.  An- 
derson Iron  Co.  {D'Autremont  v.  Gaylord) 
104  Minn.  165,  17  L.R.A.(S.S.}  236,  124 
Am.  St.  Bep.  615,  116  X.  W.  357,  15  Ann. 
Cas.  114;  Skelton  v.  Sackett.  01  Mo.  377. 
3  S.  W.  874;  People  ex  rel.  Owen  v.  Dunn, 
247  lit.  410,  03  N.  E,  305;  Chicago  &.  A, 
R.  Co.  V.  Smith,  78  III.  06;  Fanning  v. 
Krapfi.  61  Iowa,  417.  14  X.  W.  737.  16  N. 
\\".  293;  Thornily  v.  Prentice,  121  Iowa, 
89,  100  Am.  St.  Rep.  317,  06  N.  Vi.  728. 

Bunii,   J.,  delivered   tlic  opinion   of   the 

PlaintilTs  brought  this  action  to  deter- 
mine adverse  claims  to  real  estate  in  St. 
Louis  county.  The  trial  resulted  in  a  judg- 
ment to  tbe  effect  that  plaintiffs  were  the 
owners  of  an  undivided  four-lifths  inter- 
est in  the  land,  and  defendant  Grannia  the 
owner  of  an  undivided  one-fifth  interest. 
PlaintifTs  appealed  from  this  judgment,  as 
■lid  also  defendants  Grannis  and  Dicker- 
There  ia  no  controvergy  over  the  facta, 
which  are  fnlty  stated  in  the  finding,  nnd 
may  be  briefly  stated  as  follows: 

Xovember  8,  1805,  George  X.  Elder  owned 
an  undivided  one-fifth  interest  in  the  land. 


Myer  was  held  insufficient  to  support  a 
judgment  against  J.  A.  My  era,  the  two 
names  not  being  idrm  «onans. 

And  in  Miller  v.  Keaton,  236  Mn.  694. 
139  S.  W.  1.'>S.  which  was  a  tax  suit  against 
nonresidents,  it  was  held  that  an  order 
.of  publication  directed  to  Kitie  A,  Viger" 
was  not  a  sufficient  notice  to  "Katie  A. 
Viger,"  since  "Kitie"  is  not  idem  aonana 
with  "Katie." 

As  stated  in  the  earlier  note,  the  doc- 
trine of  idem  sonans  has  been  applied  in  a 
great  number  and  variety  of  cases  where 
the  service  of  process  was  by  substitution 
or  publication  under  tbe  wrong  name,  and 
the  service  was  upheld  or  invalidated  with- 
out any  discussion  as  to  the  applicability  or 
nonapplicability  of  the  doctrine  to  such  ex- 
ceptional caacs.  No  attempt  has  been  made 
to  treat  these  cases  exhaustively. 

Thus,  the  publication  of  an  original  no- 
tice in  attachment  proceedings,  designating; 
the  defendant  as  "Chase  Marker,"  instead  of 
"Chan  Marker,"  waa  held  in  Schaller  v. 
Marker,  138  lo^a,  575,  114  N'.  W.  43,  a  fatal 


So,  in  an  action  to  quiet  title  the  names 
James  Karncy  in  the  redemption  notice,  and 
James  Carney  in  the  affidavit  of  publication, 
were  held  in  McCash  v.  Penrod.  131  Iowa, 
831,  109  N.  W.  180.  "idem  sonans,"  and  the 
mistafcf  not  a  fatal  defect. 

So,  where  plaintiff's  name  aa  it  appeared 
in  the  summons  and  complaint  was  "H.  B. 
McKnight,"  and  the  name  appeared  cor- 
rectly in  the  copy  of  summons  and  com- 
plaint mailed  to  defendant,  but  in  the  sum- 
mons as  published  tbe  name  appeared  as 
"11.  B.  Knight."  it  was  held  in  McKnight 
V.  Grant,  13  Idaho,  620.  121  Am.  St.  Rep. 
287,  92  Pac.  989.  that  the  mistake  was  not 
fatal  to  the  juriadiction.  and  that  a  judg- 
ment by  default  entered  thereon  waa  not 
void  on  account  of  such  mistake. 

It  is  held  in  Xeter  Realtv  Co.  v.  Samorini, 
—  La.  — ,  68  So.  31R.  that  title  wilt  not  l>e 
confirmed  againnt  John  Buhler.  when  John 
Butler  is  cited,  though  through  a  curator 
ad  hoc,  aa  the  former  owner. 

J.  D.  C 


L.R.A.1013B. 
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Meiwiiia   Land  Company  an   undivided  one- 
liftli,  Julin  McKinley  an  undivid^  oDe-Hfth, 
and  PcH-a  Itod  Company  an  undivided  two- 
fiftli».    On  or  prior  to  this  date  tliere  were 
dotktted  ten  judgments  against  George  A. 
KIder,  and  each  waa  a  lien  upon  Iii«  interest 
in  the  land.     Un  or  prior  to  Kovember 
1895,  Uiere  were  docketed  some  forty-Bov 
judgmente    against    John    ^[cKiiiley,    and 
each  was  a  lien  upon  ilcKinley's  undividcil 
interest  in  the  land.    Among  the  judgme 
against    McKinley    were    two    rendered 
favor  of  Albert  B.  Geilfuaa,  assignee, — 
for   $2,854.02,   whieh   was   docketed   in 
jiidgnient  lien  docket  as  in  favor  of  Albert 
(ieilfuss,  BBHignee;   tlie  other  for  1(2,125.60, 
which  was  docketed  aa  in  favor  of  Albert 
.   U.  Geilfusa,  assignee. 

Xoveinber  8,  1895,  George  A.  Elder 
menccd  a  partition  suit  against  the  other 
owners  of  undivided  interests  in  the  land. 
In  this  action  all  of  the  judgment  creditoca 
of  Klder  and  of  McKinley  were  made  defend- 
ants, except  that  the  name  Albert  Geilfusa, 
atmiguee,  or  the  name  Albert  B.  Ueilfuss, 


',  did  II 


1  the 


other  files  in  the  action.  The 
nanii-d  Albert  "Guilfuss,"  asaignee,  as  a  di 
Fcndant.  There  was  no  personal  service  i 
the  summons  upon  Albert  B.  Geilfusa,  ai 
signee,  who  was  the  real  owner  of  the  tw 
judgments,  and  resided  in  Milwaukee,  Wii 
ronain.  The  summons  was  duly  served  by 
publication  upon  the  defendant  designated 
as  Albert  Ouilfuss,  assignee,  and  a  copy  of 
tlie  aiimmons  was  addressed  to  said  name 
at  Milwaukee,  Wisconsin.  Neither  ■■(!eil- 
fuss"  or  "Guilfuss"  appeared  in  the  action. 

The  complaint  in  the  partition  action  de- 
scril>ed  the  interests  of  the  parties  and  the 
liens  on  their  interests,  including  the  nu- 
merous judgments,  and  asked  for  a  partition 
of  the  lands,  or,  in  case  that  could  not  be 
done,  for  a  sale  under  the  decree  of  the 
court.  Tile  trial  resulted  in  a  decision  and 
judgment  that  the  lands  could  not  be  divid- 
ed, and  ordering  them  sold  by  a  referee  to 
the  highest  bidder,  the  proceeds  to  be  divid- 
ed among  the  defendants  according  to  their 
respective  rights  under  the  law.  Thereaft- 
er the  sale  was  made  to  August  Schupp 
for  *l(,700,  and  duly  confirmed  by  the  court, 
and  a  deed  orecuted  and  delivered  to  the 
purchaser.  Plaintiffs'  title  to  the  lands  is 
derived  by  mesne  conveyances  from  Schupp. 

The  judgment  of  Geiltuss,  asaignee, 
against  McKinley  for  *2,854.02,  was  in  1001 
BBnigneil  to  F.  L.  Buell.  Thereafter  execu- 
tion WHS  issued  on  this  judgment  and  levieil 
qn  McKinley 's  one-fifth  interest  in  the 
lands,  which  was  sold  to  Euell  on  the  execu- 
tion sale.  Defendant  (irannis  succeeded  by 
mesne  conveyances  to  wliatever  title  was 
nci)uired  l)v  Buell  nnder  this  execution  sale, 
L.R.A.1(11.^B.  : 


and  claims  title  to  an  undivided  one-fifth 
interest  in  the  lands  by  reason  thereof. 
This  claim  the  trial  court  sustained. 

In  IROO  Charles  E.  Dickerman  recovered 
a  judgment  for  $23,095.34  against  tieorgp 
A.  Klder  in  the  district  court  of  St.  Louis 
county,  which  was  docketed.  Defendants 
Grannie  and  Dickerman  became  the  owneri 
of  this  judgment,  and  in  February,  1010, 
the  interest  of  Elder  in  the  lands  in  contro- 
versy, if  he  had  any  interest  therein,  was 
sold  on  execution  sale  under  such  judgment 
to  the  defendants  Grannis  and  Dickerman, 
who  claim  a  lien  upon  an  undivided  one- 
fifth  interest  in  the  lands  by  reason  of  this 


I    sale. 


Thia 


claim 


tained  by  the  trial  c 

1.  Upon  the  appeal  of  plaintiffs  but  one 
question  is  involved.  The  trial  court  bcltl 
that  no  jurisdiction  was  acquired  in  the  par- 
tition suit  over  the  judgment  lien  of  Albert 
B.  Geilfuss,  assignee.  If  this  is  correct, 
it  is  clear  that  the  lien  of  his  judgment 
on  the  McKinley  interest  was  not  aJfected 
by  the  decree  in  the  action,  and  that  the 
subsequent  sale  of  that  interest  under  exe- 
cution on  the  judgment  gave  a  good  title 
thereto  to  the  purchaser.  If,  on  the  other 
hand,  the  court  acquired  auch  jurisdiction, 
the  McKinley  interest  in  the  lauds  passed 
to  the  purchaser  at  the  partition  sale,  and 
is  owned  by  plaintilTs.  This,  of  course,  is 
on  the  assumption  that  the  court  had  juris- 
diction to  decree  a  sale  in  tlie  partition  ac- 
tion, a  question  which  will  he  determined 
in  the  decision  an  defendants'  appeal. 

The  precise  question  is  whether  a  service 
by  publication  on  "Albert  Guilfuss,  as- 
signee," gives  the  court  jurisdiction  to  ren- 
der a  default  judgment  binding  upon  ".Al- 
bert B.  Geilfuss,  assignee."  The  differences 
in  the  name  of  the  defendant  served,  and 
tlie  name  of  the  owner  of  the  judgment  liens 
sought  to  be  affected  by  the  action,  are  the 
differences  between  "Guil"  and  "Geil,"  and 
the  omission  of  the  middle  initial.  The 
learned  trial  court,  in  an  exhaustive  and 
able  memorandum,  reached  the  conclusion 
that  the  names  were  not  idem  «onaiia  and 
that  the  difference  was  fatal.  The  question 
is  by  no  means  free  from  doubt.  The  trial 
court's  conclusion  is  largely  based  upon  the 
pronunciation  of  "ei"  as  it  appears  in  Ger- 
man names,  and  the  pronunciation  of  *'ui" 
as  it  appears  in  English  words  and  proper 
names.  It  is  evident  that  Geilfusa  is  a 
German  nunie.  and  quite  clear  that  it  i<i 
pronounced  with  the  long  sound  of  "i."  In- 
deed, an  examination  of  the  Century  Cyclo- 
pedia of  names  fails  to  disclose  a  single 
proper  name  beginning  with  "Gei"  that  is 
not  pronounced  with  the  long  sound  of  "i." 
Examples  are  Geibel,  Geierstein,  Geiger, 
Gi-iler,    Gcisslcr,    Geisenheim.      The    name 
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■'(ieilfuBs"  is  apparently  made  up  of  the 
two  Uei'inHti  words  "geil"  and  "fiisg.' 
the  ottier  hand,  "GuiltuBs"  is  not  a 
pound  of  two  German  words,  and  h; 
meaning.  "Guil"  U  oat  German.  It  i 
with  frequently  in  French,  Spanish,  and 
Italian  names,  and  ia  in  these  languages 
pronounced  "e"  or  "wf."  In  English  words, 
where  the  eyllable  ends  in  a  consonant,  it  ia 
uniformly  pronounced  "i"  as  in  "guild," 
"guilt,"  "guinea."  In  English  proper  names 
it  is  given  the  same  aound.  Examples  are 
"CJuilford,"  "Guilford  Courthouee,"  the  Lon- 
don "Guildhall,"  "Guildenstern,"  "Guine- 
vere," '"Guiteau."  We  fail  to  find  a 
single  English  proper  name  where  "Qui"  ia 
pronounced  like  "guy."  It  may  be  true,  as 
counsel  for  plaintiff  naye,  that  the  name  of 
Hon.  Curtis  Guild  is  pronounced  with  the 
sound  of  long  "i,"  and  that  an  Illli 
ily  of  the  same  name  pronounce  : 
Mme  way.  It  is  aleo  true  that  people  who 
have  no  acquaintance  with  foreign 
pronounce  them  in  many  dilTerent  ways. 
But,  on  the  whole,  we  are  inclined  to  agree 
with  the  conclusion  of  the  trial  court  that 
"Geilfuss"    and    "Guilfuas"    are    not    idem 

This  conclusion  does  not,  however,  neces- 
aarily  result  in  a  concurrence  in  the  deci- 
sion  of  the  trial  court  that  the  dilTerence 
in  the  names  constituted  a  fatal  defect. 
Where  the  summons  is  served  by  publica- 
tion, tlie  (rue  test  should  not  be  whether 
the  names  are  strictly  idem  tonans, — sound 
the  same  to  the  ear  when  pronoiineed, — but 
whether  they  look  substantially  the  same  in 
print.  This  is  the  efTi  t  of  Lane  v.  Jnnes, 
43  Minn.  143,  45  N.  W.  4,  and  in  D'Autce- 
mont  V.  Anderson  Iron  Co.  (U'Autrcmont 
V.  Gavlord)  104  dinn.  165,  37  L.R.A.(N.S.) 
2:t(i,  124  Am.  St.  Rep.  C15.  116  N.  W.  357, 
1.1  ,\im.  I'as,  114,  the  principle  is  recognized. 
It  is  not  easy  to  see  why  the  similarity  in 
the  sound  of  the  names  should  be  tlie  eon- 
trolling  factor  when  the  names  are  not 
Hounded,  but  read.  In  many  cases  of  com- 
mon names  that  are  strictly  idem  toniins,  it 
could  not  be  well  said  that  the  difference 
in  the  sppearance  to  the  eye  in  the  pub- 
lished summons  would  be  immaterial.  If 
Jolin  Olson  was  sued  as  John  Olsen,  James 
Keid  as  James  Rcadp,  Georp^  Taylor  as 
(ieorge  Tailer,  the  names  would  bo  strictly 
iilem  soHana,  and  yet  it  should  not  be  held 
that  the  defendant  or  his  acquaintances 
could  not  inistaltc  as  to  who  was  intended. 
So  if  tlie  names  are  not  strictly  idem 
tonans,  but  look  so  much  alike  in  print 
that  it  can  be  said  that  defendant  or  his 
acquaintances  who  saw  the  published  notice 
could  not  mistake  the  person  intended,  the 
variation  ought  not  to  be  held  fatal.  While 
the  great  majority  of  the  cases  proceed  on 
L.R.A.1915B. 


I  the  rule  of  idem  tonans,  we  are  unable  to 
'  »ee  on  principle  why  this  doctrine  is  appli- 
cable at  all  when  the  question  arises  on  the 
difference  in  spelling  of  the  true  name  of 
defendant  and  the  name  as  given  in  the  pub- 
lished summons.  If  the  variation  is  such 
that  the  eye  does  uot  recognize  the  names 
as  the  same,  it  ia  fatal;  but  if  to  the  e^-e 
the  name,  taken  as  a  whole,  looks  not  mate- 
rially different  from  the  true  name,  so  thsit 
the  defendant  and  his  acquaintances  would 
unhesitatingly  say  that  defendant  was  tfae 
person  named  in  the  printed  summons,  then 
it  seems  unreasonable  to  say  that  the  mis- 
take in  spelling  is  fatal.  While  BUbBtitut«d 
service  by  publication  is  purely  statutory 
and  in  derogation  of  the  common  law,  while 
strict  cumpliauce  with  the  statutory  provi- 
sions is  necessary  to  constitute  due  process 
of  law,  this  does  not  mean  that  errors  in 
the  spelling  of  proper  names  are  always 
fatal  defects.  The  inquiry  should  always 
be.  Was  it  possible  that  because  of  the  error 
defendant  failed  to  receive  a  notice  that 
would  otherwise  have  reached  himT  !t  is 
true  that  service  by  publication  is  not  a 
certain  metbod  of  giving  defendant  notice, 
even  where  bis  name  is  accurately  given. 
But  docs  the  error  in  the  name  make  it  lese 
certain !  That  must  depend  on  the  partic- 
ular facts  in  each  case.  It  is  not  of  much 
assistance  to  compare  the  almost  number- 
leaa  authorities.  Pee  note  to  Thornily  v, 
i'rentice,  100  Am.  St.  Rep.  322,  with  al- 
phabetical lists  of  names  held  to  be  tffon 
eonana  and  held  to  be  not  idem  tnnang. 
When  decisions  are  so  numerous,  and  so 
variant,  it  serves  to  confuse,  rather  than 
help.  But  we  find  the  essence  of  the  rule 
we  have  attempted  to  formulate  in  many  of 
the  cases.  On  principle,  and  under  l-ane 
V.  Innes,  supra,  it  can  hardly  be  doubled 
that  it  is  the  true  rule. 

In  deciding  whether  the  difference  be- 
tween the  names  in  this  case  was  such  as 
might  be  misleading  to  persons  reading  the 
printed  summon),  we  will  assume  that  the 
name  of  the  judgment  creditor  of  John  Me- 
Kinley  was  Albert  B.  Geilfuss,  assignee,  as 
it  appeared  in  the  judgment  book  and  judg- 
ment roll.  The  question  then  is,  placing 
the  names  "Albert  Guilfuss,  assignee,"  and 
"Albert  B.  Geilfuss,  assignee,"  in  juxtapo- 
sition, was  there  so  material  a  change  as  to 
be  misleading!  Could  defendant,  or  any- 
one knowing  him,  on  reading  the  publishnl 
summons,  mistake  the  person  intended? 
Lane  v.  Innes,  supra.  We  must  compare 
the  names  as  a  whole,  including  the  given 
name,  both  syllables  of  the  surname,  and 
the  designation  attached.  The  given  name 
is  the  same,  the  last  syllable  of  the  sur- 
name is  the  same,  the  designation  or  di- 
Bcription,    "assignee,"    is   the   same.       The 
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iiiinie  ae  a  wha1»  is  decidedly  unusual.  In- 
deed, it  would  be  a  remarlcable  coincidence 
if  there  were  two  pcrHons  in  tiie  world,  one 
known  as  "Albert  B.  Geilfiisa,  assigns," 
the  other  as  "Albfrt  Uuilfuss,  assignee." 
The  only  differences  are  tlie  absence  of  tbc 
middle  initial  "B.,"  and  the  u»e  of  the 
vowcU  "ui"  in  place  of  "ei.'  We  have 
reached  the  concluBion,  eonsioeting  each 
name  as  h  whole,  that  the  difTeTeiiires  be- 
tween them  are  trivial,  and  not  such  as 
could  possibly  cause  defendant,  or  anyone 
knowing  him,  to  doubt  that  he  was  the 
person  intended  to  be  named. 

Thia  leadi  to  the  rone  1  us  ion  that  tne  judg- 
ment lien  of  Albert  B.  QeilfusB,  assignee, 
on  the  McKinley  interest,  was  cut  out  by 
the  sale  in  the  partiticHi  suit,  and  that  de- 
fendant Grannia  is  not  the  owner  of  that 
interest,  unlesa  'we  can  sustain  the  point 
that  the  court  was  without  jurisdiction  to 
decree  a  sale  in  that  suit.  This  contention 
of  defendant  will  be  considered  on  the  ap- 
peal of  defendants  Grannia  and  Dickermnn. 

2.  The  ap-cal  of  defendants  Grannis  and 
Dickennan  involves  their  right  to  a  lien  on 
the  Elder  interest  in  the  lands,  by  virtu;  of 
the  sale  of  that  interest  on  evecution  under 
a  judgment  against  Ktder  entered  after  the 
partition  sale.  If  the  court  in  the  parti- 
tion action  had  jurisdiction  to  decree  a  sale, 
admittedly  Elder's  interest  was  cut  ofT  by 
that  sale,  and  defendants  have  no  lien. 
They  contend,  however,  that  the  court  in  the 
partition  suit  was  wholly  witliout  jiirisdic- 
Uon  to  decree  a  sale  of  the  lands  or  to 
conlirm  such  sale,  i.nd  that  its  jud};nient  in 
that  respect  is  void  and  can  be  attacked 
collaterally. 

This  contention  is  founded  upon  the  stat- 
utes of  this  state  in  'orce  at  the  time  of 
the  partition  action.  Oen.  Stat.  18n4,  g 
57S1,  provides;  "If  it  is  alleged  in  tlie  com- 
plaint and  established  by  evidence  that  the 
property  or  any  part  of  it,  is  so  situated 
that  partition  cannot  be  made  without  great 
prejudice  to  the  owners,  the  court,  except  as 
provided  in  the  next  section,  may  order  a 
sale  thereof,"  etc.  The  next  section  pro- 
vides tl.at  wiien  there  are  liens  on  the  prop- 
erty amounting  to  more  than  the  value 
thereof  as  stated  in  the  complaint,  or  when 
it  appears  probable  that  the  property  will 
not  sell  for  a  snm  equal  to  the  amount  of 
the  liens,  "no  sale  shall  be  made."  Section 
5787  provides  for  proof  of  the  amount  of 
any  liens  on  the  property  of  which  parti- 
tion is  sought,  and  that,  if  said  liens  do 
not  amount  to  the  value  of  the  premises  as 
admitted  or  proved,  a  sale  may  be  ordered. 
Payment  of  the  liens  is  to  be  made  out  of 
the  proceeds  of  the  sale  before  division  of 
the  residue  among  the  owners  of  the  prop- 
erty. 
I,.R.A.1(I15B. 


The  Elder  interest  in  tlie  property  was 
subject  to  judgment  liens  in  excess  of  $50,- 
000,  the  McKinley  interest  to  judgment 
liens  in  excess  of  ^50,000,  and  the  Interest 
of  the  Mesaba  Land  Company  was  subject 
to  a  mortgage  for  over  «11,000.  In  the  par- 
tition suit  it  was  alleged  in  the  complaint 
and  adjudged  that  the  lands  Involvei!  were 
of  the  value  of  Sl,20«.  They  were  sold  at 
the  partition  sale  for  Sfi,700.  It  appears, 
therefore,  tliat  there  were  liens  on  three  of 
tho  five  undivided  interests  far  in  excess  of 
the  value  of  the  entire  property  as  alleged 
in  the  complaint.  The  clnim  "ia  that,  by 
reason  of  the  existeuce  of  these  liens  and 
the  provisions  of  %  5782  that  "no  sale  shall 
be  made,"  when  the  liens  smoiint  to  more 
than  the  value  of  the  property,  the  court 
had  no  jurisdiction  to  order  a  aale,  and  that 
its  judgment  was  absolutely  void  and  sub- 
ject to  attack  collaterally. 

We  are  eieer  that  'his  claim  cannot  be 
sustained.  It  may  have  been  error  to  de- 
cree a  sate  under  the  facts  alleged  and 
proved;  but  the  court  had  jurisdiction  of 
the  subject-matter  anl  of  the  parties,  and 
the  error  in  ordering  a  sale  was  at  the  most 
an  error  that  might  bave  been  taken  ad- 
vantage of  on  appeal.  Tlic  court  had  ju- 
risdiction to  order  a  sale  in  a  proper  case. 
If  the  pleadings  or  proof  showed  that  it  was 
improper  to  do  so,  -it  was  error;  but  the 
order  was  not  in  excess  of  the  court's  ju- 
risdiction, and  not  void.  There  is  no  doubt 
that,  though  a  court  have  jurisdiction  of 
the  subject-matter  and  the  parties,  if  it  ex- 
ceeds its  jurisdiction,  makes  a  judgment  or 
order  wliicli  in  no  case  it  had  jurisdiction 
to  make,  SUCH  judgment  or  order  is  void. 
But  where  the  judgment  attacked  is  one 
which  the  court  could  rightfully  enter,  if  the 
pleadings  and  pro  f  warranted  it,  it  cannot 
be  said  to  be  an  excess  of  jurisdiction,  if  it 
be  shown  that,  under  the  pleadings  or  proof, 
the  judgment  ought  not  to  have  been  ren- 
dered. There  is  nothing  in  Sache  v.  Wallace, 
lOi  Minn,  ]6fl.  n  T..R.A.(>:,S.)  803,  118 
Am.  St.  Rep.  612,112  X.  W.  3Sa,  11  Ann. 
Cas.  346,  tliat  is  rn  the  least  inconsistent 
with  this  statement.  - 'l~he  law  is  so  well 
settled  that  we  consider  further  discussion 
or  the  citation  of  autiiorities  unnecessary. 
Whether  the  statute  applies  to  a  ease  like 
this,  where  the  undivided  interest  in  the 
land  of  one  of  the  owners  thereof  is  free 
from  all  liens,  we  do  not  decide;  but,  even 
assuming  that  it  does,  we  liold  that  the 
court  in  the  partition  action  did  not  exceed 
its  jurisdiction  in  adjudging  a  sale  of  the 
property  or  in  confirming  that  sale.  It  fol- 
lows that  Klder's  undivided  interest  passed 
by  the  partition  sale,  and  that  he  owned 
no  interest  at  the  time  the  judgment  owned 
by   defendants   was   rendered.     They   there- 
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fore  acquired  tio  lien  by  tlie  attempted  levy 
and  sale  of  that  intercat  on  evecution. 

Tlie  judgment  U  reversed  on  plaintilTs'  ap- 
peal, ntth  direvtioDS  to  tlie  trial  court  to 
amend  its  conctuaionti  of  law  and  grant 
judgment  for  pinintllfa  in  accordance  with 
til  is  opinion. 

AHirmed  on  appeal  of  defendants  Giannis 
and  Dickcrmaii. 

A  petition  for  rehearing  having  been  filed, 
the  following  Per  Curiam  response  was 
handed  down  on  July  5,  1912: 

in  a  petition  for  reargument  tiled  by  de- 
fendant Clranuia,  it  is  Buj^eated  that  the 
necessary  elTect  of  the  decision  of  this  court 
is  to  deprive  him  of  liis  property  without 
due  procesB  of  law,  contrary  to  the  provi- 
■ious  of  article  14  of  the  Amendments  to 
the  Constitution  of  the  United  States, 
though  the  question  was  not  speciflcally  de- 
cided. We  necessarily  hold  against  this 
contention  of  defendant,  and  so  interpret 
the  decision. 

The  petition  tor  reargument  ia  denied. 

Affirmed  b;  the  Supreme  Court  of  the 
United  SUtes.  June  8,  1914,  234  U.  S.  385, 
63  L.  #d.  1303,  34  Sup.  Ct.  Rep.  779. 
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GAKNKTT  B.  MART[X  ( 


(1.18  Ky.  532,  185  S,  W.  663.) 
Will  —  bequest  for  education  —  forfel- 

1.  The  marriage  of  a  young  woman, 
and  her  delay  for  a  period  of  Ave  years  to 
apply  for  the  benefit  of  a  bequest  of  e  sum 
by  her  mother  for  the  completion  of  her  edu- 
cation, do  not  forfeit  her  right  to  the  fund. 
Kniiio  —  bequeat  —  cancelation  ot  debt. 

2.  A  debt  by  a  mother  to  two  of  lier  eliil- 
dren  as  guardian  far  a  fund  which  she  col- 
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I.  Introduction.  1157. 
It.  Rule  in  general.  1157. 

III.  Rule   as   alTected    by   relationship   of 

legatee  or  devisee  to  testator,  1160. 

IV.  Rule  as  airected  by  »ufiici<'ncy  or   ' 

EuiricicncT  of  assets,  llfil. 
V.  Rule   as   affected   by   equality  or 
equality  of  distribution.  1102. 
VI,  Reasons  for  and  dissatisFaction  with 
rule.  1103. 
L.R.A.111].)B. 


lected  for  them  is  not  canceled  by  a  bequest 
in  their  favor  in  her  will  of  an  amount 
greatly  in  excess  of  tiie  amount  due,  bo  that, 
unless  the  debt  is  canceled,  they  will  receive 
a  much  larger  portion  of  the  estate  than 
the  other  children  of  testatrix,  where  the 
bequest  is  placed  in  trust  for  future  pay- 
ment, and  may  be  defeated  by  their  dying 
without  issue. 

(April  23,  1914.) 

APPEAL  by  the  administrator  from  a 
judgment  of  the  Circuit  Court  for  Mc- 
Cracken  County  in  defendants'  favor  in  a 
suit  for  the  aettlement  of  the  estate  of 
Bettie  Buckner,  deceased.     Adirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  D.  Mocquot,  for  appellant: 

The  devises  to  Garnett  Martin  and  Frank 
Buckner  were  meant  to  he  in  satisfaction 
of  their  claims  against  their  mother's  es- 
tate. 

Cloud  V.  Clinkinbeard,  8  B.  Mon.  397,  48 
Am.  Dec.  397 ;  Thackston  v.  Watscm,  84  Ky. 
208,  1  S.  \V.  398;  Lisle  v.  Tribble,  92 
Ky.  304,  17  S.  W.  742;  Smith  v.  Park, 
27  Ky.  L.  Bep.  14,  84  S.  W.  304 ;  40  Cye. 
1885. 

The  defendant  Garnett  Buckner  Martin 
took  no  interest  in  the  fund  for  education, 
under  the  clause  of  the  will  devisinf: 
84,000  for  the  education  of  herself  and 
Frank  Buckner. 

Maupin  V.  Uoodloe,  0  T.  B.  Mon.  409. 

Messrs.  Campbell  tt  Campbell,  for  ap- 
pellee Martin: 

The  devise  of  $4,000  to  complete  the  edu- 
cation of  Garnett  B.  ^lartin  and  Frank 
Buckner  is  a  specific  devise,  which  the  court 
will   upiiold   unless   impossible   of   perform- 

Griffith  v.  Coleman,  6  J.  J.  Marsh.  600; 
Shaver  v.  Ewald,  142  Ky.  472,  131  S.  \V. 
906;  Hayman  v.  Morgan,  148  Ky.  230.  146 
S.  W.  722;  40  Cyc.  1388;  Reuling  v.  Reul- 
ing,  137  Ky.  637,  126  S.  W.  151;  Penn  v. 
Penn,  120  Kv.  557,  87  S.  W.  308;  Cornwall 
V.  Hill.  135  Ky.  641,  117  S.  W.  311;  Brei- 
denbach  v.  Walter,  —  Ky.  — ,  119  S.  W. 
204, 

Messrs.  Wheeler  &  Hughes  and  W.  A. 
Berrr  for  other  appellees. 

VII,  Exeeptions    to    and     application    of 
rule. 

a.  Difference  in  nature  or  interest 
in   general,    1104. 

b.  Where  purpose  of  l^acy  is  en- 
pressed. 

1.  In  general.  1167. 

2.  Express  declaration  as  to 
one  of  several  legacies  or 
devises,    1169. 

c.  Direction  for  parment  of  debts, 
1169. 

d.  Unliquidated  indebtedness,  1172. 


FIDELITY  TRUST  CO.  v.  MARTIN. 
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Carroll,  J.,  delivered  the  opinion  of  tlie 

In  May,  t»07,  Mri.  Bettie  Buckner  vroU 
her  will,  in  which  she  devised  to  faer  daugh- 
ter Garnett  Buckner  a  building  in  Faducah, 
Kentucky,  with  the  provieion  that  if  she 
died  without  living  isBiie,  the  building 
should  be  sold  and  tlie  proceods  divided 
equally  among  her  other  chhildren.  To  her 
son  Frank  she  devised  a  house  in  Paducah, 
with  the  direction  that  if  he  died  without 
isBue,  the  property  should  be  sold  and  the 
proceeds  divided  between  her  other  children. 
To  her  sons  Paul  and  James  shp  devised 
other  property.  And  in  reference  to  cer- 
tain lien  notes  held  by  her  she  directed, 
that  when  the  notes  were  collected,  "that 
the   Fidelity   Trust   Company   of   Louisville 

VII. — continued, 

e.  Indebtedness    contracted    after 
making  of  will,  1173. 

f.  L^acy  less  beneficial  than  debt 

g.  Legacy  emaller  in  amount  than 

debt. 

1.  Generallv,  1173. 

2.  Pro  (ante  satisfaetion,  1173. 
h.  Contingent  legacy  or  debt,  1174. 
i.  Indebtedness  based  on  negotiable 

instrument,  1174. 
j.  Truat  debts,  1175. 
k.  Diflerence   in  time  of  payment, 

1175. 
1.  Specific   legacies,   1176. 
m.  Devise   of   land,   117«. 
n.  Legacv  to  third  party,  1177. 
o.  MisceiianeouB,  1177. 
VIII.  Admissibility    of    parol    evidence    to 
create  or  rebut  presumption,  1178. 
IX.  MiacellancouB,  1170. 

I.   Ititroduction. 

This  note  does  not  include  cases  where 
there  was  an  agreement  or  understanding 
that  the  debt  siiould  be  satialled  by  a  pro- 
vision in  the  debtor's  ui!l.  Cases  are  also 
excluded  which  merely  construe  the  lan- 
l^age  of  the  will,  as,  for  example,  where 
the  testator  expresslv  declared  that  the  pro- 
vision in  the  will  should  be  in  satisfaction 
of  certain  debts,  and  the  question  nas  as 
to  what  debts  were  includml. 

The  question  under  consideration  pertains 
to  the  construction  of  the  will,  and  as  the 
purpose  of  construing  a  will  is  to  ascertain 
the  intention  of  the  testator  as  expressed 
therein  (40  Cyc.  1382),  it  follows  that  the 
intention  of  the  testator  as  gathered  from 
the  will  ia  tlie  ultimate  criterion  to  be  ap- 
plied in  determining  whether  or  not  a  legacy 
or  devise  ia  to  be  deemed  a  satisfaction  of 
nn  indebtedness  dne  from  the  testator  to 
the  legatee  or  devisee.  Hence,  the  rules  on 
the  subject  are  at  best  prima  facie,  yielding 
readily  to  indications  in  the  will  of  an 
actual  intention  contrary  to  that  which  they 
Hscribe  to  the  testator. 

The  question  of  satisfaction  of  portions 
L.R.A.1915B, 


be  paid  out  of  such  proceeds  a  note  for 
82,000  which  I  owe  them  and  I  further  di- 
rect that  the  sum  of  {4,000  out  of  said  pro- 
ceeds realiKcd  upon  the  collection  of  said 
lien  notes,  shall  be  held  by  the  said  Fidelity 
Trust  Company  for  the  education  of  my  two 
children,  Garnett  and  Frank.  Should  one 
or  both  of  them  die  before  their  education 
is  completed,  then  I  desire  whatever  re- 
mains of  the  above  $4,000  to  be  divided  be- 
tween my  dauglitera,  Mrs.  Flournoy,  Mrs. 
Xettleroth,  and  Mrs.  Burneti."  After  mak- 
ing certain  other  special  dei-iscs,  she  directed 
that  the  remainder  of  her  estate  be  divided 
equally  between  her  children.  She  further 
provided  that  the  Fidelity  Trust  Company 
of  Louisville  should  have  charge  of  the  es- 
tate of  her  two  younger  children,  Garnett 

to  a  child  by  a  l^acy  from  the  parent  is  not 
considered,  as  it  appears  that  the  same 
principles  do  not  necessarily  apply  in  Buch 
cases  as  in  the  ordinary  case  of  debt  or 
obligation  of  the  testator  to  the  devisee  or 
legatee.  Indeed,  because  of  the  reluctance 
of  courts  to  sllow  double  portions,  some  of 
the  eases  have  expressly  e.'icluded  from  con-. 
sideration,  in  applying  the  doctrine  of  sat- 
isfaction of  a  portion  by  a  legacy,  those 
cases  where  the  question  was  between  debtor 
and  creditor  in  the  ordinarv  sense,  A  case 
clearly  stating  the  distinction  is  Thvnne  v. 
Glengall,  2  H.  L.  Cas.  131,  where  a'father, 
on  the  marriage  of  his  daughter,  agreed  to 
give  her  a  certain  portion,  and  afterward 
left  her  a  legacy,  which  it  waa  claimed  was 
intended  to  be  in  fulfilment  of  the  mar- 
riage settlement.  The  court  said:  "Before 
I  consider  the  authorities  as  applicable  to 
the  facts  of  this  case,  I  think  it  expedient 
to  throw  out  of  consideration  all  t:ji'  cases 
which  have  been  cited,  in  which  questions 
have  arisen  as  to  legacies  being  or  not  being 
held  to  be  in  satisfaction  of  debt;  for,  how- 
ever similar  the  two  eases  may  at  first 
sight  appear  to  be,  the  rules  of  equity  as 
applicable  to  each  are  absolutely  opposed, 
the  one  to  the  other.  Equity  leans  against 
legacies  being  taken  in  satisfaction  of  debt, 
but  leans  in  favor  of  a  provision  !)y  will  be- 
ing in  satisfaction  of  a  portion  by  contract. 
feeling  the  greet  improbability  of  a  parent 
intending  a  double  jmrtion  for  one  child,  to 
the  prejudice  generally,  as  in  the  pre»=cnt 
case,  of  other  children.  In  the  case  of  debt, 
therefore,  small  circumstance*  of  difference 
between  the  debt  and  the  legacy  are  held 
to  negative  any  presumption  of  satisfaction ; 
whereaa  in  the  case  of  portions,  small  cir- 
cumrtancca  are  disregarded.  So,  in  the  case 
of  debt,  a  smaller  legacy  is  not  held  to  be 
in  satisfaction  of  part  of  a  larger  debt; 
but  in  the  case  of  portions  it  may  be  sat- 
isfaction pro  tanto."  Among  possible  other 
cases  in  this  country  recognizing  this  dis- 
tinction  is   Bowen   v.   Bowen,   34   Ohio   St, 


II.  RuU)  in  o^neral. 
In   a   large  number  of  eases   the,  general 
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and  Frank,  until  they  l>wemeof  Rg<>,  About 
September  1,  1008,  Mrs.  Buokner  died  sud- 
denly, and  on  the  day  of  her  m other's 
death,  Garnett  Buolcner,  who  was  then 
uliuut  eigliteen  years  of  age,  married  C  D. 
Martin.  In  loil  tlie  Fidelity  Trust  Com- 
pany, administrator  with  the  will  annexed 
of  Mrs.  Biickner,  tiled  this  suit  in  the  Mc- 
Cracken  circuit  eoiirt  for  a  settlement  of 
her  estate.  To  thia  suit  Mra.  Martin  and 
Frank  Buckner,  yet  an  infant,  filed  separate 
answers,  in  which  they  set  up  that  Mrs. 
Buekner  as  their  guardian  had  received 
|i4,5EM},  the  proceeds  of  an  insurance  policy, 
to  which  they  were  entitled,  and  that  she 
had  never  accounted  to  them  for  any  part  of 
said  sum,  and  they  asserted  the  same  as  a 
charge  against  her  estate.    In  resifiting  this 


charge  the  administrator  admitted  that 
Mrs.  Buckner  collected  the  insurance  monejr 
as  guardian,  and  that  she  had  nerer  madt- 
any  settlement  of  her  accounts  as  guardian, 
but  it  averred  that  she  had  invested  the 
insurance  money  in  property  owned  by  her 
at  her  deatli,  and  which  was  devised  by  her 
will  to  her  cliildren.  It  was  further  averred 
that  the  testatrix  devised  to  Mrs.  Martin 
and  Frank  Buckner  property  double  thc- 
value  of  that  devised  to  her  other  children, 
and  that  she  intended  to,  and  did  by  theae 
large  l>equests  to  them  in  excess  of  what  was 
given  to  the  other  children,  satisfy  her  in- 
debtedness to  them  on  account  of  the  money 
in  her  hands  as  guardian.  Another  aver- 
ment was  that  if  they  were  allowed  to  takp 
the  estate  given   to  them  by  the  will  and 


rule  has  been  laid  down  that  a  legacy  to 
a  creditor  equal  to  or  greater  in  amount 
than  the  debt  will  be  presumed,  in  the  ab- 
sence of  anything  to  indicate  a  contrary 
intention,  to  be  intended  as  a  satisfaction 
of  the  debt.  The  cases  generally  in  tlie  note 
recognize  the  existence  of  the  rule,  and  yet 
so  numerous  have  become  the  exceptions 
that  in  romparatively  few  cases  has  the 
rule  been  applied.  The  following  cases,  how- 
ever, apply  the  general  rule  above  indicated: 
Chaplin  v.  Leapley,  35  Ind.  App.  511,  74 
N.  £.  64S;  Allen  v.  Merwin,  121  Mass. 
37S  {l^acy  corresponding  in  amount  and 
time  of  payment  with  debt)  ;  Kusling  v. 
Rusling,  42  S.  J.  Eq.  594,  8  Atl.  534; 
Adamt  v.  Adams,  55  N.  J.  Eq.  42,  35  Atl. 
827;  Re  Seelev,  67  Misc.  358.  124  X.  Y. 
Supp.  831;  Ward  v.  Coffield,  16  X.  C.  (1 
Dev,  Eq.)  108;  Wesco's  Appeal,  52  Pa. 
105;  Re  Thompson,  2S  Pitteb,  L.  J.  N.  S. 
130  (the  court  saying  that  the  intent  to 
give  the  legacy  in  satisfaction  of  the  debt 
was  plainly  apparent  from  the  facts  that 
the  will  followed  shortly  the  date  of  the 
loan,  that  the  amount  of  the  loan  and  the 
legacy  were  identical,  and  that  the  whole 
estate  was  specifically  disposed  of  bv  the 
will);  PuUiam  v.  Pulliam.  10  Fed*.  53; 
Montague  v.  Maxwell,  4  Bro.  P.  C.  598 
{legacy  to  wife  held  satisfaction  of  breach 
of  covenant  in  marriage  settlement!  :  Re 
Fletcher,  L.  R.  38  Ch.  Div.  373,  57  I-.  J. 
Ch.  N.  S.  1032,  58  L.  T,  X,  S.  313,  38  Week. 
Kep.  841  (legacy  to  wife  of  £625  held  in- 
tended as  satisfaction  of  debt  by  testator 
to  her  of  like  amount,  owing  when  will 
was  made)  ;  Kdmunds  v.  Low,  3  Kav  &  J. 
318,  3  Jur.  X.  S.  508,  28  L.  J.  Ch,"  X.  S. 
432,  5  Week.  Rep.  444;  Pourdrin  v.  Qowdev, 
3  Myl.  &  K.  383.  3  L.  J.  Ch.  X.  S.  171  (the 
court  saying,  however,  that  the  question 
here  was  one  of  performance  rather  than 
satisfaction,  the  testator  having  an  option 
to  pay  the  obligation  during  his  life  or  to 
direct  his  executor  to  do  so.  and  by  will 
having  directed  payment  by  the  latter  of 
a  larger  sum)  ;  Corus  v.  Farmer,  2  Eq.  Cas. 
.\br.  34  ( legacy  bv  husband  to  wife  held 
satisfaction  of  his  obligation  under  marriage 
settlement):  Plume  v.  Plume.  7  Vee.  Jr. 
L.R.A.1B15B, 


258;  Brown  v.  Dawson,  2  Vern.  498,  Free. 
in  Ch.  240;  Ray  v.  Urant  [1908]  1  Ch. 
887,  75  L,  J.  Ch.  N.  S.  304,  54  Week.  Rep. 
311,  94  L.  T,  N.  S.  475,  22  Times  L.  R.  249. 
4  Ann.  Cas.  457;  Talbott  v.  Shrewsbury, 
Prec.  in  Ch.  394,  Gilb.  Eq,  Rep.  89;  Wathen 
V.  Smith,  4  Madd.  Ch.  325,  20  Revised  Rep. 
302;  Fowler  v.  Fowler,  3  P.  Wms.  353  (hold- 
ing legacy  of  £500  by  husband  to  wife  a, 
satisfaction  of  arrears  of  £20U  under  mar- 
riage settlement)  ;  Gaynon  v.  Wood,  1  Dick. 
331;  Atkinson  v.  Littlewood.  L.  R.  18  Eq. 
595,  31  L.  T.  X.  S.  22S;  Graham  v.  Graham, 
1  Ves.  Sr.  262.  See  alao  Mathews  v, 
Mathews,  2  Ves.  Sr.  635,  under  VII.  b,  1, 

In  the  recent  case  of  Re  Sutherland,  84  L. 
J.  Ch.  X.  S.  126,  the  general  rule  of  sat- 
isfaction of  a  debt  by  a  legacy  to  the 
creditor  larger  in  amount  than  the  debt 
was  recognized  as  still  existing  in  England. 

The  fact  that  the  creditor  was  appointed 
executrix  was  held  in  Ray  v.  Crant  [1900] 
1  Ch.  807,  75  L.  J.  Ch.  X.  S.  304,  54  Week, 
Rep.  311,  94  L.  T.  X.  S.  475,  22  Times  L. 
R,  249,  4  Ann.  Cas.  457,  not  to  prevent  the 
application  of  the  general  rule,  so  as  to 
cancel  the  debt  by  a  larger  legacy  to  the 
creditor. 

And  the  fact  that  the  will  directed  that 
immediately  after  the  testator's  death  cer- 
tain real  property  should  be  sold,  and  out  of 
the  proceeds  his  widow  should  be  paid 
one  half  of  the  legacy,  was  held  in  Wesco'i 
Appeal,  52  Pa.  195,  not  to  take  the  case 
out  of  the  general  rule. 

In  Atkinson  v.  Littlewood.  L.  R.  18  Eq. 
595,  31  L.  T.  X.  S.  225.  a  legacy  by  a  hus- 
band to  his  wife  of  an  annuity  of  £52. 
payable  in  four  equal  amounts  on  certain 
days  named,  out  of  propertv  devised  in 
trust  for  that  purpose,  wax  held  to  be  a 
satisfaction  of  a  covenant  in  a  separation 
deed  for  payment  by  him  to  her  of  an  an- 
nuity of  the  same  amount  payable  on  the 
same  dates-  The  court  regarded  the  ques- 
tion as  controlled  by  precedent,  but  said 
that  if  it  were  at  liberty  to  act  upon  what 
it  believed  to  be  the  testator's  intention, 
it  would  certainly  come  to  the  conclusion 
that  be  intended  to  give  the  wife  an  add!- 
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have  in  addition  thereto  this  money,  it 
would  give  them  an  estate  largely  io  ex- 
cess of  what  was  intended  by  the  testatrix, 
and  largely  in  cxcesa  of  what  she  gave  to 
her  other  children,  although  she  expresaed 
the  purpose  in  the  will,  after  certain  specific 
devises  had  been  satisfled,  to  make  her  chil- 
dren equal.  Mrs.  Martin,  in  another  plead- 
ing, set  out  the  provision  in  her  mother's 
will,  devising  to  her  one  half  of  $4,000,  to 
be  expended  in  her  education,  and  averred 
that  she  had  never  received  any  part  of  the 
$2,000  so  directed  to  be  expended,  and  "that 
she  is  now  living  with  her  relatives,  and  has 
no  itnraediste  inesna  of  income  or  support 
except  through  the  kindness  of  her  relatives 
and  friends;  that  she  is  still  a  young 
woman,    being   just   twenty-three   years   of 


age,  and  has  not  completed  her  education, 
and  that  slie  contemplates  applying  to  the 
Fidelity  Trust  Company  to  provide  such  a 
portion  of  such  special  devise  as  may  be 
adjudged  to  be  used  for  that  purpose,  to 
provide  an  education  for  her,  for  she  states 
that  she  has  not  completed  her  education, 
but  desires  to  do  so."  For  answer  to  this 
the  administrator  set  up  that  when  Mrs. 
Martin  married,  she  voluntarily  surrendered 
her  right  to  draw  on  this  fund  for  educa- 
tional purposes,  and  that,  having  aban- 
doned her  opportunity  to  get  an  education 
with  the  aid  of  this  fund,  it  was  too  late 
to  ask  that  any  part  of  it  be  devoted  to  her 
education  after  she  had  been  married  for 
about  five  years.  Pending  the  suit,  tlie  case 
was  referred  to  the  commissioner  to  report 


tional  annuity,  and  not  merely  to  satisfy 
the  debt. 

The  general  rule  that  a  I^acy  to  a 
creditor  greater  in  amount  than  the  debt 
will  be  considered  a  satisfaction  thereof 
was  applied  in  Graham  v.  Graham,  1  Ves. 
Sr.  262,  so  as  to  cancel  an  annuity  of  £6 
given  by  bond,  by  a  bequest  to  the  annuitant 
by  the  debtor  of  £10  per  annum  charged 
generally  on  bis  real  and  personal  estate, 
although  the  testator  also  owed  the  same 
party  another  annuity  of  £10  which  had 
been  given  on  condition  that  she  maintained 
her  son,  and  which  was  charged  on  a  par- 
ticular estate.  The  court  was  inclined  to 
the  view  that  if  the  testator  had  been  a 
general  debtor  for  both  annuities,  which 
combined  would  have  amounted  to  £16  the 
bequest  of  £10  would  not  have  satisfied 
either  annuity;  but  as  he  was  only  a  gen- 
eral debtor  for  the  £6  annuity,  the  annuity 
of  £10  being  cliarged  on  a  particular  estate, 
the  smaller  annuity  was  satisfied  by  the 
larger  bequest. 

And  the  rule  was  applied  in  Brown  v. 
Dawson,  2  Vern.  498,  Free,  in  Ch,  240,  to 
a  case  where  a  husband,  upon  his  wife's 
Joining  in  a  sate  of  part  of  her  jointure, 
gave  her  a  note  for  £7,  lOs.  annually  during 
her  life,  and  on  a  later  sale  of  another 
part  of  her  jointure  gave  her  a  bond  for 
£fl,  10s.  annually  during  her  life,  and  after- 
ward by  will,  without  taking  notice  of  the 
bond  or  note,  bequeathed  to  her  £14  annual- 
ly during  her  life,  it  being  held  that  the 
bequest  should  be  taken  as  a.  satisfaction 
of  the  bond  and  note. 

Where,  at  the  time  of  the  tcstatri.'t'  death, 
part  of  the  purchase  money  of  land  bought 
by  her  remained  unpaid,  and  she  had  devised 
the  land  to  the  vendor,  it  was  held  that  the 
acceptance  of  the  devise  canceled  the  debt. 
Salvation  Army  v.  Pcnfield,  139  Mo.  App. 
fllS.   123  S.  W.   53ft. 

And  in  Ring  v.  Woolley,  IS.'i  App.  Div. 
817,  140  N.  Y.  Supp.  848,  where  one  ten- 
ant in  common,  being  desirous  of  mort|;ag- 
ing  his  half  of  the  property  to  obtain  a 
loan,  secured  the  consent  of  his  cotenaot 
to  a  mortgage  on  the  entire  property,  and 
gave  the  latter  a  bond  conditioned  for  pay- 
L.R.A.1B15R. 


ment  of  the  mortgage,  it  was  held  that  the 
obligee's  acceptance  of  a  devise  of  the  ob- 
ligor's half  canceled  the  Ijond,  the  devise 
amounting  to  more  than  the  mortgage. 

Where  a  testator  was  bound  by  contract 
to  support  an  apprentice  until  she  was  eight- 
een years  of  age,  but  died  when  the  latter 
w-as  seven  years  old,  and  in  his  will,  after 
i>equea thing  to  her  certain  personal  prop- 
erty, directed  the  executors  to  place  $1,000 
at  interest  and  appropriate  the  income  to 
her  support,  it  was  held  that  the  prevision 
in  the  will,  if  adequate,  must  be  considered 
as  a  satisfaction  of  the  testator's  obligation. 
Petrie  V.  Voorhees,  18  N.  J.  Eq.  285. 

The  facts  that  a  daughter  who  had  de- 
posited money  with  her  father  afterward 
married,  and  that  the  debt  became  payable 
to  her  husband  during  the  father's  lifetime, 
have  been  held  not  to  preclude  satisfaction 
of  the  debt,  under  the  general  rule,  by  a 
legacy  from  the  father  to  the  daughter 
after  the  marriage,  where  the  legacy  was 
not  for  the  daughter's  separate  use,  and 
was  not  large  enough  to  entitle  her  by 
virtue  of  her  equity  to  a  settlement.  Ed- 
munds v.  Low,  3  Kay  &  J.  318,  3  Jur. 
<X.S.)  508,  26  L.  J.  Ch.  N.  S.  432,  5 
Week.  Rep.  444.  The  legacy  was  said  to 
be  payable  to  the  husband  and  the  debt 
was  treated  as  a  debt  to  the  husband. 

Where  a  testator  devised  an  estate  in 
trust,  to  raise  and  pay  £930  to  his  sister, 
"owing  (as  he  said)  by  him"  to  her,  it  was 
held  that  a  charge  of  £200  on  the  land  in 
favor  of  the  sister  was  satisfied.  Shadbolt 
V.  Vanderplank,  2!)  Beav.  405. 

In  several  cases  the  decision  seems  against 
tlio  following  of  tlic  general  rule  altogether. 
In  some  of  them  the  facts  would  bring  the 
case  within  one  or  more  of  the  exceptions 
noted  below,  hut  tiie  ground  'of  the  decision 
was  not  apparently  that  the  case  was  within 
the  exceptions  to  the  rule,  but  that  the  rule 
itaelf  should  not  be  followed.  Cases  which 
seem  to  be  of  this  kind  are  the  following: 
Cranmer's  Case.  2  Salk.  508  (the  court  say- 
ing that  when  the  testator  said  he  gave  a 
legacy,  it  could  not  contradict  him  and  bbt 
he  paid  a  debt);  Crompton  v.  Sale.  2  t. 
Wms.  6ii3;  V.  Powell,  10  Mod,  308. 


IIBO 


KEKTLXKV  COURT  OF  APPEALS. 


the  asaets  in  the  h&ndH  of  the  admiiiiatrator  < 
and  the  value  and  ainouiit  of  tlie  various 
bequeate  and  devUra,  and  his  report  ahowa 
that,  excluding  the  amount  aet  apart  tor 
their  education  and  the  amuuiit  in  the  tianda 
of  Mra.  Buckner  as  their  guardian,  Mrs. 
Martin  and  Frank  Buckner  iiad,  or  n-ould 
receive  under  the  will,  property  worth  about 
twice  as  much  aa  either  of  the  other  chil- 
dren. The  eaae  having  been  eubniitted  for 
hearing  on  the  pleadings,  the  court  ad- 
judged that  the  administrator  abould  pay 
to  Mrs.  Martin  and  to  the  guardian  of 
Frank  Buckner  $2,250  each,  this  being  the 
amount  of  the  funda  to  which  they  were 
entitled  in  tlie  handa  of  Mra.  Buckner  as 
their  guardian  when  ahe  died.  It  was  fur- 
ther adjudged  that  "$2,000,  or  such  portion 

^iee  also  8prenkle'a  Appeal,  1  ^lonaghau  ' 
(Pa.)  402,  IS  Atl.  773  (holding  that  a 
legacy  of  $1,000  to  a  servant  should  not 
be  deemed  a  satisfaction  of  a  claini  for  serv- 
ices rendered  by  the  legate*  to  the  test»tor 
during  the  year  prececling  the  execution  of 
the  will,  the  aervices  being  worth  $5  per 
month),  and  Rorer'a  EsUte,  IS  Phila.  o. 

In  Sheldon  v.  Sheldon,  133  N.  Y.  1,  30 
X.  K.  730,  a  debt  by  a  husband  to  hia  wife 
arising  from  the  sale  of  her  separate  prop- 
erty was  held  not  to  be  satisfied  by  a  legacy 
of  a  much  larger  amount  to  the  wife  in 
the  buaband's  will.  It  was  said  that  the 
will  contained  no  words  from  which  an  in- 
tent could  be  inferred  to  extinguish  a  pre. 
exiating  debt  by  means  of  the  legacy,  end 
that  a  legacy  to  a  creditor  is  not  to  be ' 
deemed  in  aatiefaction  of  the  debt  unless 
BO  intended  by  the  testator. 

"All  the  cases  agree,"  it  was  said  in 
Strong  V.  Williama,  12  :MBaa.  300,  T  Am.  Dec. 
81,  "that  the  intention  of  the  testator  ought 
to  prevail;  and  that,  prima  facie  at  least, 
whatever  ia  given  in  a  will  is  to  be  intended 
A8  a  bounty.  But,  by  later  cases,  the  courts 
have  not  been  diaposed  to  understand 
the  testator  aa  meaning  to  pay  a  debt  when 
he  declarea  that  he  makes  a  gift,  unless  the 
circumstances  of  the  case  should  lead  to 
a  dilTerent   conclusion." 

And  in  Be  Dailey,  43  Misc.  ■.52.  80  N.  Y. 
Supp.  538,  the  court  said:  "The  law  seems 
well  settled  that  a  bequest  or  a  deviae  to 
a  creditor  is  not  to  be  regarded  as  payment 
of  an  indebtedness  unless  the  will  expi-eaaly 
declares,  or  the  surrounding  circum'^tances 
t-lesriy  indicate,  such  an  intent  on  the  part 
of  the  testatrix," 

Also,  in  Re  Morey,  10  X.  Y.  S.  R.  776, 
1  N.  Y.  Supp.  687,  the  rule  was  declared 
to  be,  as  laid  down  by  the  deriE'ions  in  that 
state,  that  a  legacy  to  a  creditor  is  not  to 
be  deoincd  a  satiBfaction  of  his  claim  unli'ss 
so  intended  bv  the  testator. 

And  in  Sm'ith  v.  Smith,  1  Allen,  120,  it 
was  said  that  the  modern  rule  of  construc- 
tion is  that  a  bequest  is  to  be  regarded  as  a 
iKJunty,  and  not  as  a  payment  of  a  debt, 
unless  a  contrary  intention  is  expressed. 

Tlie  exceptions  to  the  general  rule  of  aat- 
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thereof  as  may  be  necessary  for  that  pur- 
pose, oE  said  $4,000  devise,  may  be  used  by 
the  trustee  to  complete  the  education  of 
Garnett  B.  Martin,  and  to  pay  her  expenses 
in  the  way  of  board,  lodging,  clothing,  and 
tuition  while  being  educated,  if  ahe  should 
be  educated;  and,  if  said  $2,000,  or  any  por- 
tion thereof,  is  not  consumed  for  the  pur- 
poses indicated,  or  the  said  Garnett  B.  Mar- 
tin fails  to  use  same  for  her  education,  then 
any  residue  thereof  may  be  used  for  the  pur- 
pose of  paying  for  the  education  of  Frank 
Buckner,  if  neceasary."  It  was  further  ad- 
judged "that  $2,000,  or  such  portion  there- 
of as  may  be  necessary  for  that  purpose,  of 
said  $4,000  devise,  may  be  used  by  the  Fi- 
delity Trust  Company  to  complete  the  edu- 
cation of   Frank   Buckner,  and   to   pay   hia 

isfaetion  of  a  debt  by  a  legacy  to  the  credi- 
tor were  said  in  A'lprding  v.  Allison,  31 
Ind.  App.  397,  08  N.  E.  185,  to  be  ao 
numerous  aa  practically  to  make  the  rule 
an  exception  to  the  exceptions. 

In  German  v.  German,  7  Coldw.  180,  the 
court  dismissed  the  contention  that  a  debt 
to  a  legatee  from  the  testator  was  extin- 
guished by  the  acceptance  of  the  legacy  by 
saying:  "We  do  not  so  understand  the 
law,  except  in  case  it  is  clearly  apparenC 
from  the  will  tbat  the  testator  intended  the 
legacy  as  a  payment,  instead  of  a  bounty; 
and  it  is  not  pretended  any  su<^  intention 
ia  apparent  upon  the  face  of  the  will." 


It  has  been  held  that  so  far  as  the  rule 
is  concerned  in  regard  to  aatisfactiun  of  a 
debt  by  a  legacy  to  the  creditor,  no  distinc- 
tion should  be  made  in  favor  of  a  wife  go 
as  to  prefer  her  to  any  other  legatee,  where 
the  legacy  to  her  from  the  husband  would 
otherwiae  be  regarded  as  a  satisfaction  of 
a  debt  from  the  testator  to  the  legatee. 
Fowler  v.  Fowler,  3  P.  Wms,  3.53,  holding 
that  a  legacy  of  £500  by  the  husband  to 
the  wife  was  a  satisfaction  of  arrears  of 
£200  owing  by  him  to  her  under  a  marriage 
settlement. 

And  in  Fetrow  v.  Krause,  81  111.  App. 
238,  the  court  said  that  there  waa  no  dif- 
ference in  the  general  rule  (that  a  legacy 
to  a  creditor  equal  to  or  greater  in  amount 
than  the  debt  should  be  deemed  a  satisfac- 
tion thereof)  whether  the  debt  was  due  to 
a  stranger  or  to  a  child. 

"All  the  text-books  state."  it  was  said  In 
Re  Watson,  6  Out.  Week.  Rep.  354,  "that  a 
legacy  given  by  the  will  of  a  parent  to  a 
child  is  not  upon  any  difYerent  footing  from 
that  of  a  legacy  by  any  other  person  as  a 
satisfaction  of  a  debt." 

And  in  Tolaon  v.  Collins,  4  Ves.  Jr.  483, 
the  rule  was  laid  down  that  a  legacy  by 
a  father  to  a  child  is  not  to  be  deemed  k 
eatisfaction  of  a  debt  due  from  him  to  the 
child,  where  the  legacy  would  not  be  a 
satisfaction  of  the  debt  if  it  were  owing  to 
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«xpenBPs  in  the  «aj  of  board,  lodging,  doth- 
ing,  and  tuition  whi)e  b^ing  educated,  if  he 
should  be  eduented;  and  if  said  ^2,000,  or 
any  portion  tlicreof,  ia  not  consumed  for  the 
purpoaea  above  indicated,  or  the  said  Fmnk 
Buekner  fails  to  uae  same  for  his  education, 
then  any  residue  may  be  used  for  the  pur- 
pose of  paying  for  the  education  of  Girnett 
St.  Martin,  If  necessary."  Prom  so  much  of 
this  judgment  as  allowed  the  claim  of  Mra. 
Martin  and  Frank  Buckner  for  94,500,  the 
money  in  the  handa  of  Mrs.  Buckner  at  her 
death  as  guardian,  and  from  so  much  of  the 
judgment  as  directed  the  expenditure  of 
«2,000,  or  such  part  thereof  as  might  be 
neceaaary  for  the  education  of  Mrs.  Martin, 
the  administrator  appeala. 

Taking  up  first  that  part  of  the  judgment 


that  directed  the  administrator  to  pay  Mm. 
Martin  for  educational  purposes  $2,000,  or 
so  much  thereof  aa  might  be  necessary  lor 
that  purpose,  the  argument  ia  made  on  be- 
half of  the  administrator  that  the  testatrix, 
in  setting  apart  this  sum  of  $2,000  for  the 
education  of  Mrs.  Martin,  intended  that  so 
much  of  this  amount  as  might  be  neceaaary 
should  be  expended  for  the  purpose  of  her 
education  while  ahe  nas  a  young  girl  or 
woman,  unmarried  and  attending  school,  as 
young  ladies  uaualty  do;  that  when  Mrs. 
Martin  married  and  aasumed  the  obligations 
of  a  married  woman,  she  by  this  act  indi- 
cated a  purpose  not  to  devote  any  more  time 
to  aecuring  an  education,  and  thereby  for- 
feited her  right  to  use  any  part  of  the  be- 
quest for  the  purpose  of  defraying  the  ex- 


a  stranger.  It  was  admitted  in  this  caae 
that,  had  the  legacy  been  from  one  not 
standing  in  the  place  of  a  parent  to  the 
If^tee,  it  would  not  have  been  a  satisfac- 
tion  ol  the  debt,  and  the  court  said  that  a 
debt  between  a  parent  and  a  child  is  no 
more  satisfied  by  such  a  legacy  than  a  debt 
between  strangers. 

Also,  in  Kichardson  v.  Greese,  3  Atk.  05, 
it  was  said  that  the  distinctions  which 
courts  have  made  to  take  caset  out  of  the 
general  rule  of  presumption  of  satidfaction 
of  a  debt  by  a  legacy  to  the  creditor  are 
not  to  be  taken  from  particular  circum- 
stances of  the  legatee  dehori  the  will,  such 
as  relationship,  affection,  services,  etc.,  un- 
less they  are  to  be  found  in  the  will  itself. 

But  in  Re  Sherman,  24  Misc.  05.  53  N. 
Y.  Supp.  .176,  the  court  said  that  an  un- 
conditional legacy  to  a  child  of  the  testator, 
who  is  also  a  creditor,  should  not  bt  pre- 
sumed to  be  in  payment  of  the  debt;  but 
that  the  presumption  Is  that  the  legacy 
is  a  bounty,  unless  the  will  itself  shows 
that  such  waa  not  the  intention,  either  by 
its  terms  or  by  the  identity  of  the  amounts. 
The  inference  it  was  said  would  be  that  the 
bequest  was  made  by  the  testator  as  parent 
rather  than  as  debtor  of  the  legatee. 

And  in  holding  that  a  devise  of  land  was 
not  intended  as  a  satisfaction  of  a  claim  by 
the  deyisee  aj^inst  the  testatrix  for  serv- 
ices while  living  with  her  aa  a  part  of  her 
family,  the  court  in  Re  Uailev.  43  Misc. 
532,  80  X.  Y.  Supp-  538.  aaid:  "In  relation 
to  the  objection  that  the  proviaion  of  the 
will  in  favor  of  the  claimant  should  be  re- 
garded as  full  payment  of  her  claim,  if  the 
evidence  failed  to  disclose  any  conditions 
rendering  the  claimant  a  reasonable  subject 
of  the  testatrix'  bounty,  then  the  devise  to 
her  of  the  life  estate  in  the  farm  might 
with  some  force  be  urged  as  a  payment  of 
the  testatrix'  indebtedness  to  the  claimant; 
but  it  will  be  remembered  that  the  testatrix 
had  no  relatives:  aside  from  the  claimant, 
she  was  alone  in  the  world ;  no  one  else 
had  any  claim  upon  her  bounty;  there  was, 
however,  existing  between  her  and  the  claim- 
ant the  regard  and  solicitude  incident  to 
the  relationship  of  parent  and  child;  they 
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had  always  resided  together  from  the  early 
infaucy  of  the  claimant;  they  had  each 
striven  for  the  comfort  and  welfare  of  the 
other;  there  were  the  same  rea«ona  existing  ' 
why  the  claimant  might  expect  to  partici- 
pate in  the  testamentary  benef actions  o( 
the  testati'ix  as  uaually  exist  between  parent 
and  child.  Under  such  circumstances,  it 
would  be  a  strained  and  unreasonable  cou- 
ciusion  to  hold  that  the  beneficial  provisiona 
of  the  will  in  favor  of  the  claimant  were 
prompted  solely  by  a  desire  on  the  part 
of  the  testatrix  of  liquidating  an  arbitrary 
indebtedness." 

In  Caldwell  y.  Kinkead,  1  B.  Mon.  22g, 
where  a  devisee  of  land  which  was  charged 
with  certain  legacies  to  relativea  bequeathed) 
to  the  latter  legacies  larger  than  those'/ 
charged  on  the  land,  it  was  held  that  there  ' 
was  no  presumptive  aatiafaction,  the  court 
saying  that  the  will  distributed  the  estate 
among  the  testator's  collateral  kindred  in 
auch  a  manner  as  to  indicate  that  each  be- 
quest was  made  as  a  bounty  on  account  of 
relationship,  and  not  aa  a  debt  to  a  stranger. 

See  also  Pitta  v.  Van  Orden,  ^  Tex.  Liv. 
App.  — ,  158  S.  W.  1043,  where  the  facts 
that  the  testator  and  creditor  were  coueins 
and  as  children  had  grown  up  together,  and 
that  he  made  bequests  to  other  persons  to 
whom  he  was  neither  related  nor  indebted. 


legacy  to  the  creditor. 


In  Eastwood  v.  Viuke,  2  P.  VVms.  013,  it 

was  said  that  a  devise  by  a  husband  to  the 
wife  of  land  of  the  yearly  value  of  £8S 
might  go  toward  satisfaction  of  a  bond  given 
by  him  on  marriage  to  settle  lands  of  the 
yearly  value  of  £1WI  on  her  for  life,  if  there 
was  not  enough  to  answer  the  rest  of  the 
charges  laid  on  the  land,  because  otherwise 
the  testator's  will  would  be  disappointed. 

As  indicating  that  a  legacy  to  a  creditor 
was  not  intended  as  a  satisfaction  of  the 
debt,  the  court  in  Strong  v.  Williams.  12 
Mass.  3R1,  T  Am.  Dec.  81,  called  attention 


pen  sea  of  an  educfttioD,  and  that  it  is  too 
late  for  hpr,  aft«r  an  interruption  of  five 
yeftra,  to  now  inaiat  thnt  any  part  of  this 
bequest  be  act  apart  to  enable  her  to  ob- 
tain or  complete  her  education.  It  seeniB 
entirely  probable  that,  when  Jlrs.  Buckner 
Bet  apart  this  sum  for  the  purpose  of  edu- 
cating her  daughttr,  that  she  contemplated 
that  ao  much  of  it  aa  might  be  neceasary 
ivoiilil  be  expended  in  securing  an  education 
'before  ahe  aasumed  the  duties  of  a  wife,  and 
tlint  it  did  not  occur  to  her  that  her  daugh- 
ter, who  at  the  time  the  will  was  written 
was  a  gitl  about  seventeen,  doubtless  at- 
tending school,  would  marry  as  soon  as  ahe 
did  and  abandon  licr  achool  course.  But 
the  prominent  purpose  in  the  mind  of  the 
testatrix  in  making  this  provision  waa  that 
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fto  much  of  the  sum  set  apart  might  be  used 
as  was  necessary  for  the  purpose  of  educat- 
ing her  daughter.  She  did  not  Gx  any  time 
within  which  her  daughter  should  receive 
the  education  to  be  provided  by  this  fund, 
nor  did  she  place  any  limitation  whatever 
upon  the  character  of  education  her  daugh- 
ter should  receive,  or  when  or  where  she 
should  go  to  receive  it.  lliere  ia  no  intima- 
tion that  ahe  desired  her  daughter  to  con- 
tinue without  interruption  her  school  or  col- 
lege courae,  or  expression  indicating  that  lack 
of  continuity  in  attending  school,  or  failure 
to  pursue  her  studies  in  the  regular  or  cus- 
tomary way,  would  forfeit  her  right  to  this 
bequest.  Tlie  large  purpose  in  the  mind  of 
the  testatrix  that  her  daughter  should  have 
this  amount  for  the  purpose  of  affording  her 


to  the  fact  that  there  was  a  suHicieiity  of 
asseta  to  pay  both  the  legacy  and  the  debt. 

.And  the  fact  that  there  was  a  sulliciency 
of  assets  to  pay  both  the  legacies  and  the 
debts  of  the  testator  was  said  in  Byrne  v. 
Byrne.  3  Serg.  &.  R.  64,  S  Am.  Dec.  S4I, 
to  be  a  circumstance  of  weight  in  reaching 
the  conclusion  that  a  legacy  to  the  testa- 
tor's son  was  not  intended  to  satisfy  a  debt 
to  him  from  the  testator. 

Also,  in  Wade  v.  Dean,  in  Kr.  L.  Bep. 
1420,  43  S.  W.  441,  in  holding 'that  by  a 
li^aey  to  his  brother,  a  creditor,  the  tes- 
tator did  not  intend  to  satisfy  the  debt, 
the  court  aaid:  "The  testator  seems  to 
have  had  suflicieDt  estate  to  enable  him  to 
be  both  just  and  generous;  and  aa  the 
language  of  the  wilt  does  not  import  an 
intention  that  the  legacy  is  to  be  a  pay- 
ment of  the  debt  which  lie  owed  his 
brother,  ...  it  must  be  regarded  as  a 
donation  to  him." 

In  Cuthbert  v.  Peacock.  2  Vern.  583,  where 
a  testator  who  waa  indebted  to  a  niece  fur 
£100  bequeathed  to  her  £300,  and  to  two 
other  niecea  £200  each,  it  was  held  that. 
there  being  sufficient  assets  to  pay  debts  and 
legacies,  and  some  proof  of  the  testator's 
greater  kindness  to  this  niece  than  to  the 
other  nieces,  the  legacy  should  not  be 
deeroci]  a  satisfaction  of  the  debt. 

See  also  Chancev's  Case,  ]  P.  Wms.  408. 
10  Mod.  390;  Dey  \.  Williams.  22  X.  C. 
(2  Dev.  4  B.  Eq.)  06,  and  Pitts  v.  Van 
Orden.  —  Tex.  Civ.  App.  — ,  l.>8  S.  W. 
1043,  where  the  auDiciency  or  insulliciency 
of  the  assets  was  regarded  as  a  circum- 
stance tending  to  negative  or  support  the 
doctrine  of  presumptive  satisfaction  of  a 
debt  by  a  legacy  to  the  creditor.  Alao  Gib- 
bona  V.  Woodward,  under  VU.  h,  infra. 


In  Meredith  v.  Wvnn,  Pree.  in  Ch.  312, 
C.ilb.  Eq.  Rep.  70,  where  a  father  had  a 
power  to  charge  land  with  £2,000  for  such 
uaes  as  he  should  think  fit.  and  by  a  will 
rharee  the  land  with  £2,000  to  his  two 
daughtera,  directing  that  after  his  death 
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thej  should  be  paid  £1,000  each,  it  waa 
held  that  a  debt  by  the  father  to  one  of 
the  daughters  would  not  be  deemed :  canceled 
by  the  legacy,  because  the  testator  appar- 
ently intended  to  give  tlie  £2,000  to  hia 
daughters  equally. 

Ajid  the  fact  that  by  construing  a  legacy 
as  a  satisfaction  of  the  debt,  the  legatee,  a 
niece  of  the  testator,  would  receive  less 
than  her  sister,  the  will  providing  for  a 
division  of  the  proceeds  of  the  sale  of  prop- 
erty between  the  testator's  sister  and  her 
daughters  sliare  and  share  alike,  was  regard- 
ed in  Mulheran  v.  Gillespie.  12  Wend.  34i), 
as  tending  to  render  such  a  construction  un- 
tenable. 

So,  the  fact  that  the  testator  waa  un- 
married, and  that  his  nephews  and  nieces 
were  naturally  the  objects  of  his  bounty, 
also  that  he  gave  a  nephew  the  same  amount 
as  the  nieces,  and  could  not  have  intended 
the  legacy  to  the  nephew  to  cancel  a  debt  to 
him,  as  it  was  contracted  after  the  date 
of  the  will,  was  given  consideration  in 
Crouch  V.  Davis,  23  Gratt.  62,  in  determin- 
ing that  the  lejiary  to  the  nieces  was  not 
intended  as  a  satisfaction  of  the  testator's 
debt  to  them. 

In  Cutlibert  v.  Peacock.  2  Vern.  593,  the 
fact  that  if  a  legacy  were  regarded  as  a 
satisfaction  of  a  debt  to  tlie  legatee,  the 
latter,  who  it  waa  ahown  was  the  testator's 
favorite  niece,  would  receive  less  of  the 
testator's  bounty  than  her  sisters,  was  held 
to  show  that  the  legacy  was  not  intended 
as  a  satisfaction  of  the  debt. 

But  in  regard  to  the  contention  that  un- 
less a  legacy  to  the  teetatri.v'  son  should  be 
considered  as  a  aatisfaction  of  a  bond  for 
the  payment  of  money  given  by  her  to  his 
guardian,  the  son's  proportion  of  her  estate 
would  be  mucii  larger  than  that  received 
by  the  other  children,  the  court  in  Deich- 
man  v.  Arndt.  49  X,  J.  Eq.  100,  22  Atl. 
TOO,  said:  "Iliis  would  be  an  important 
consideration  if  it  were  the  duty  of  courts 
to  construe  wills  bo  as  to  make  an  equal 
disposition  of  the  estate  disposed  of  there- 
by among  legatees  and  devisees,  irrespective 
of  the  directions  of  the  will.  There  is  noth- 
ing in  this  will  to  give  any  certain  aasur- 
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such  an  education  she  might  desire  should 
not  be  curtailed  by  any  narrow  construc- 
tion that  would  defeat  the  object  of  the  tes- 
tatrLx.  Ab  we  look  at  it,  when  there  is  ex- 
pended for  the  beneflciar;  of  this  bequest 
the  sum  set  apart  by  the  testatrix,  and  for 
the  purpose  intended,  her  desire  will  be 
more  fully  carried  out  than  it  would  be  by 
eaying  that  because  Mrs.  Martin  did  not 
pnrsne  her  studies  in  the  ordinary  and  sys- 
tematic way  that  young  ladies  usually  do, 
or  because  her  opportunities  to  obtain  such 
an  education  as  she  desired  were  interrupt- 
ed for  a  time  by  a  change  in  her  condition 
in  life,  she  should  be  deprived  of  the  eutn 
the  testatrix  set  apart  for  this  speciflo  pur- 

Of  course,  there  might  be  a  state  of  case 


in  which  the  beneficiary  of  a  fund  like  ibis 
would  forfeit  his  right  to  it  by  a  failure 
to   HTaii   himself  within  a  reasonable  time 

of  the  advantages  alfordcd  by  the  gift,  and 
cases  might  arise  in  which  the  situation  of 
the  beneficiary  and  the  circumstances  sur- 
rounding him  would  be  such  as  to  indi- 
cate an  abandonment  of  any  purpose  to 
avail  himself  of  the  benefits  conferred  by 
the  fund.  But  the  case  we  have  does  not 
fall  within  these  exceptions.  Mrs.  Martin 
is  yet  a  young  woman.  Indeed  she  has  jurit 
reached  an  age  when  the  fund  set  apart  for 
her  education  can  be  expended  by  her  to 
more  advantage  than  it  would  have  been 
if  used  earlier  jn  life.  She  has  now  reached 
the  years  of  sot>cr  discretion  and  judgment 
that  will  enable  her  to  take  up  such  studies 


ance  to  the  court  that  the  testatrix  intend- 
ed to  make  an  equal  disposition  of  her 
estate  amongst  her  children.  If  there  be 
any  inequality  in  the  value  of  the  gifts,  the 
testatrix  may  have  bad  very  good  reason 
therefor;  but  whether  she  had  or  not,  she 
had  a  lawful  right  to  make  any  distinction 
she   chose." 


The  rule  that  a  legacy  to  a  creditor  equal 
to  or  greater  in  amount  than  the  delit  will 
be  deemed  a  satisfaction  thereof  is  founded 
on  the  presumption  that  such  was  the  in- 
tention of  the  testator.  Van  Riper  v.  ^'an 
Riper,  2  N.  J.  Eq.  1. 

"If  a  man  gives  a  legacy  to  his  creditor 
to  the  amount  of  his  debt,  this  has  been 
construed  as  payment  or  satisfaction  of  the 
debt,  because  a  man  must  be  supposed  to 
be  just  before  he  is  bountiful.''  Jeffs  v. 
Wood,  2  P.  Wms.  128.  To  a  similar  effect 
is  Byrne  v,  Byrne,  .1  Serg.  4  R.  54,  S  Am. 
Dec.  641.  But  see  Cuthbert  v.  Peacock, 
1  Salk.  ir>o.  and  Chancey's  Case,  1  P.  Wms. 
406,  10  Mod.  300,  where  it  is  intimated 
that  if  the  estate  is  sufficient  it  ii  good 
equity  to  regard  the  testator  as  intending 
to  be  both  just  and  bountiful. 

In  Crotnpton  v.  Sale,  1  Eq,  Cas.  Abr.  20S, 
the  court  said  that  the  rule  that  a  legacy 
to  a  creditor  equal  to  or  greater  than  the 
debt  is  presumed  to  be  in  satisfaction  there- 
of had  Wu  carried  too  far,  and  trould  not 
be  extended,  and  that,  "though  it  is  true  a 
man  ought  to  he  just  before  he  is  bounti- 
ful, and  therefore  shall  be  presumed  to  pay 
a  debt  rather  than  give  a  legacy  to  the  same 
person,  when  it  is  the  same  sum  or  more 
than  he  owes  him,  yet  why  may  he  not  be 
both  just  and  bountiful  when  there  arc 
assets  to  answer  both." 

The  rule  that  a  legacy  to  >  rreditor  of 
equal  or  greater  amount  than  the  debt  is 
to  be  deemed  to  be  a  satisfaction  thereof 
was  said  in  Re  Hortork  [1805]  1  Ch.  JIfl, 
fi4  L.  J.  Ch.  N.  S,  32S.  72  L.  T.  N.  S. 
223,  13  Reports.  3.ili,  43  Week.  Rep.  410.  to 
have  been  established  early  in  the  18th 
L.R.A.]01.iB. 


century;  "but  no  sooner  was  it  established 
than  learned  judges  of  great  eminence  ex- 
pressed their  disapproval  of  it,  and  invent- 
ed ways  to  get  out  of  it." 

After  stating  the  general  rule  as  to  satis- 
faction of  a  debt  by  a  legacy,  the  court  in 
Crouch  V.  Davis,  23  Gratt.  62,  said:  "There 
is  no  doubt  this  rule  still  nominally  exists; 
but  the  tendency  of  the  more  recent  de- 
cisions is  to  consider  the  bequest  a  bounty, 
and  not  the  discharge  of  an  obligation. 
And  the  courts  now  lay  hold  of  any  cir- 
cumstances, however  triding,  for  the  pur- 
pose of  repelling  the  presumption  that  the 
legacy  was  intended  as  a  satisfaction  of 
the  debt." 

"The  rule  itself  is  not  founded  in  reason, 
and  often  tends  to  defeat  the  bounty  of 
testators,  and  able  chancellors  have  thought 
it  more  agreeable  to  equity  to  construe  a 
testator  to  be  both  just  and  generous,  where 
the  interests  of  third  persons  are  not  affect- 
ed. And  courts  of  justice  will  now  lay 
hold  of  slight  circumstances  to  get  rid  of 
the  rule."     Bvrne  v.  Byrne,  supra. 

"Length  of'  time  will  not  suflfer  it  [the 
rule  that  a  legacy  to  a  creditor,  equal  to  or 
greater  than  the  debt,  will  be  presumed 
to  be  in  satisfaction  thereof]  to  be  shaken 
now,  as  it  is  become  the  fixed  rule  of  prop- 
erty, and  yet  the  maxim.  Debitor  turn 
prinumitur  donarr,  would  not  hold  if  it  was 
to  be  recon sidereal,  for  the  court  have  al- 
ways shown  some  dissatisfaction  at  the  rule. 
and  endeavor,  if  there  is  any  room  to  do 
it,  to  distinguish  cases  out  of  it.  They  have 
said,  indeed,  they  would  not  break  the  rule. 
but  at  the  same  time  have  said  they  would 
nut  go  one  jot  further,  and  have  been  fond 
of  distinguishing  cases  since,  if  possible.*' 
Richardson  v.  (ireese,  3  Atk.  es. 

"The  court  will  lav  hold  of  any  circum- 
stance, although  slight  and  minute,  where- 
upon to  ground  an  exception  to  the  rule." 
Russell  V.  Minton,  42  N.  .1.  Eq.  123,  7  Atl 
342. 

"The  least  cireumstance  indicative  of  a 
contrary    intention,    or    not    consistent    In 

Kint  of  Justice  with  an  intention  of  satis- 
■tion,  lias  been  laid  hold  of  to  take  a  case 
out  of  the  rule.    The  exceptions  are  now  as 
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and  ac(]uire  an  education  along  aucli  lines 
aa  will  br^tter  fit  her  to  diacharge  irhatever 
duties  ahe  may  be  called  on  to  perform,  and 
we  perceive  no  reason  why  ahe  should  be 
denied  the  right  to  use  this  fund  for  the 
very  purpose  to  which  it  was  dedicated. 

From  inferences  that  may  be  drawn  from 
the  record  wc  may  asBume  that  Mrs.  Mar- 
tin ia  dependent  on  her  own  resources  for 
a.  livelihood,  and  if,  with  the  assistance  of 
this  bequest,  she  can  acquire  an  education 
that  will  asaist  her  in  making  a  livelihood, 
it  may  eafely  be  said  that  the  fund,  which 
is  yet  in  tlie  hands  of  the  administrator, 
will  be  devoted  to  a  more  helpful  and  bene- 
ficial purpose  than  the  testatrix  had  in  mind 
when  she  made  the  bequest.  Under  the 
circumstances  of  this  case  we  feel  sure  that 


the  judgment  permitting  Mrs.  Martin  to  et- 
pend  this  fund  in  executing  the  purpose  for 

which  it  was  intended  ia  correct. 

The  other  question  is  presented  by  that 
part  of  the  judgment  giving  Mrs.  Martin 
and  Frank  Buckner  a  recovery  of  the 
amount  in  the  hands  of  the  testatrix  as 
their  guardian  when  she  died.  It  is  urged 
with  much  force  that  when  Mrs.  Buckner 
with  her  own  hands  wrote  her  will,  she  had 
in  mind  the  fact  that  this  fund  was  iu  her 
poaaession  as  guardian,  and,  for  the  purpose 
of  accounting  for  it  to  her  children  who 
were  entitled  to  it,  she  gave  them,  with- 
out exprcaaing  any  other  reason  therefor, 
property  largely  in  excess  of  what  she  had 
given  to  each  of  her  other  children,  and 
in  excesa  of  what  they  would  have  received 


well  established  as  the  original  principle; 
to  that  that  principle  itself  cannot  he  as 
properly  stated  in  any  way  as  by  modifying 
it  at  once  by  the  enumerationa  of  the  cir- 
cumatances  which  control  it."  Perry  v. 
Maxwell,  17   N.  C.   (2  Dev.  £q.)   4SS. 

"Tile  rule  of  equity  that  where  a  debtor 
bequeathe  to  his  creditor  a  legacy  simplici- 
(er,  equal  to  or  exceeding  the  amount  of 
his  debt,  and  of  the  same  nature,  it  is  pre- 
sumed, in  the  absence  of  any  intimation  of 
a  contrary  Intention,  that  the  legacy  wa« 
meant  as  a  satisfaction  of  the  debt,  is  not 
a  satisfactory  one.  It  would  be  far  more 
in  accordance  with  the  principles  of  sound 
construction  to  hold  that  the  legacy  was 
intended  as  a  bounty,  and  not  as  a  aatia- 
faction  of  indebtedness,  unless  there  appears 
to  be  an  intimation  that  it  was  intended  as 
payment,  and  not  aa  a  gift.  But  under  the 
rule  very  alight  circumstances  are  sufficient 
to  repel  the  presumption,"  Rogers  v.  Hand. 
3»  X.  J,  Eq.  270.  See  also  as  to  negativing 
of  the  presumption  by  slight  circumstances, 
Spencer  v.  Spencer,  4  Md.  Ch.  4SH;  Fctrow 
V.  Krause,  Ul  111.  App.  238:  Mitchell  v. 
Vest,  157  Iowa,  336,  138  N.  W.  1054-, 
Heialer  v.  Sharp,  44  N.  J.  Eq.  167,  14  Atl. 
624;  Crocker  v.  Beale,  1  Low.  Dee.  41S,  Fed. 
Caa.  No.  3,396;  Mathews  v.  Mathews,  2  Ves. 
Sr.  635. 

''This  rule  [that  a  legacy  given  by  a 
debtor  to  his  creditor  equal  to  or  greater 
than  the  debt  should  be  considered  as  a  sat- 
isfaction thereof]  is  admitted  by  all  the 
cases,  though  atl  the  courts  seem  to  exprpas 
great  di seat isf action  with  it  and  endeavor 
to  distinguish  cases  out  of  it,  upon  alight 
circumstances  indicating  an  intention  of  the 
testator  that  the  legatee  shall  have  both 
the  debt  and  the  legacy;  as  where  the  will 
contains  the  words,  'after  debts  and  legacies 
are  paid,  then  I  give.'  and  words  of  similar 
import.  ...  If  the  legacy  be  less  than 
the  debt;  it  ia  contingent;  if  the  debt  be 
unliquidated,  etc.;  if  it  be  contracted  after 
the  legacy  given, — it  ia  no  satisfaction.  The 
truth  is,  there  are  so  many  exceptions  that 
the  rule  on  this  subject  seems  to  be  that 
a  l^ocy  shall  not  be  deemed  a  satisfaction 
L.H.A.1915B. 


{  of  a  pre-existing  debt,  unless  it  appears  to 
[  have  been  the  intention  of  the  testator 
that  it  should  so  cerate.  These  cases,  there- 
fore, depend  on  their  own  circumstances; 
and  when  a  legacy  has  been  decreed  to  go 
in  satisfaction  of  a  debt,  it  must  be  ground- 
ed upon  some  evidence,  or  at  least  a  strong 
presumption,  that  the  testator  did  so  in- 
tend it,^'  Williams  v.  Crary,  4  Wend.  443. 
See  also  earlier  proceedings  in  this  case  in 
5  Cow.  sea,  and  Mulheran  v.  Gillespie,  12 
Wend,  349. 

''Dissatisfaction  with  this  rule  is  frequent- 
ly expressed,  and  slight  circumstances  have 
been  eagerly  seized  upon  to  make  an  excep- 
tion in  its  application.  .  .  .  The  rule  is 
a  mere  preeumption,  but,  as  a  presumption, 
we  do  not  understand  that  it  has  been  aban- 
doned." Re  Arnton.  106  App.  Div.  326,  94 
N.  Y.  Supp.  471. 


■   Interval  in 
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general  rule  of  aatiafoctiona,  that 
the  thing  to  be  considered  as  a  satisfaction 
should  be  exactly  of  the  same  nature,  and 
equally  certain."  Barret  v.  Beckford,  1 
Ves.  Sr.  519,  holding  that  a  legacy  of  a 
moiety  for  life  of  the  residue  of  the  person- 
al estate  was  not  a  satisfaction  of  an  an- 
nuity of  £300. 

And  in  RusBeli  v.  Minton,  42  N.  J.  Eq. 
123,  7  Atl.  342,  the  general  rule  of  satis- 
faction waa  said  not  to  be  applicable  where 
tlie  debt  and  legacy  are  of  different  natures 
with  reference  to  the  subject-matter  or  ex- 
tent of  interest,  as  where  the  legacy  to  the 
creditor  is  an  interest  or  income  for  life. 
In  this  cose  a  bequest  to  the  testator's 
wife  for  life  was  held  not  to  be  a  satlslae- 
tion  of  a  mortgage  given  by  him  on  land 
before  his  marriage. 

Where  the  debt  and  legacy  were  payable 
out  of  different  funds,  it  was  held  Uiat  the 
one  was  not  a  satisfaction  of  the  other; 
as  where   an  annuity   of   £10  was  charged 
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had  she  provided  for  the  payment  o(  this 
Bum  to  them,  and  then  made  them  equal 
with  her  other  children  in  the  dlBtributioD 
of  her  estate.  It  ma;  further  be  obeerved 
that  this  vietT  is  also  strengthened  by  the 
fact  that  in  her  will  she  did  not  provide 
for  the  payment  of  her  debts  generally,  or 
apparently  recognize  that  she  owed  any 
debts  except  the  note  for  $2,000  to  the 
Fidelity  Trust  Company,  which  she  direct- 
ed to  be  paid.  It  in  further  aaid  that  to 
allow  these  two  children  this  fund  in  addi- 
tion to  the  property  given  them  by  the  will 
would  operate  to  defeat  the  expresBed  pur- 
pose of  the  testatrix  that  her  estate,  after 
setting  apart  specific  devisee  and  bequests, 
should  be  divided  equally  between  her  chil- 
dren.    Besting  on   these  facts   and  plausi- 

on   a   particular   estate, 


And  where  the  indebtedness  was  joint 
and  several,  a  legacy  by  one  of  the  two 
debtors  to  the  creditor  has  been  held  not 
to  be  within  the  rule  that  a  legacy  to  a 
'  creditor  equal  to  or  ^eater  in  amount  than 
the  debt  trill  be  presumed  to  be  in  satisfac- 
tion thereof.  Gibbons  v.  Woodward,  3 
Walk.  (Pa.|  303. 

In  Huston  v.  Huston,  37  Iowa,  668,  it 
was  held  that  a  debt  represented  by  two 
notes  for  $100  each  was  not  satisticd  by  a 
devise  to  the  payee  by  the  maker  of  cer- 
tain lands  and  personal  property,  includ- 
fog  a  judgment  in  the  testator's  favor  for 
$125,  the  court  saying  that  there  was 
neither  equality  in  amount  or  similarity  in 
character  between  the  devise  and  legacies 
and  the  debt;  that  the  modern  doctrine  ap- 
pears to  be  that  the  presumption  of  satis- 
faction of  a  debt  by  a  legacy  is  not  to  be 
extended,  and  tliat  the  presumption  was 
never  applied  except  where  the  legncy  was 
at  least  of  an  equal  amount  end  of  the 
same  character  as  the  debt. 

A  legacy  of  £700  to  be  paid  in  articles 
of  the  estate  at  inventory  price,  to  be  set 
out  by  distributors,  was  lieid  in  Smith  v. 
Marshall,  1  Root,  I5S,  not  to  be  intended,  in 
the  absence  of  other  evidence,  as  a  satisfac- 
tion of  a  note  for  the  same  amount  previ- 
ously given  by  the  testatflr  to  the  legatee. 

And  a  bequest  to  the  testator's  son  of 
the  use  and  occupancy  of  real  estate  for 
a  period  of  t«n  years  from  the  date  of  the 
testator's  death  was  held  in  Derr'a  Estate. 
13  Phila.  2^4,  not  to  he  a  satisfaction  of 
a  debt  owing  by  the  father  to  the  son  for 

Where  the  testator  agreed  with  bis  son- 
in-law,  in  order  to  encourage  him  to  pur- 
chase land,  that  if  the  latter  would  make 
the  purchase,  he  (the  testator)  wonid  make 
the  last  payment  out  of  a  certain  debt  ow- 
ing to  him.  it  was  held  that  the  testator's 
obligation  was  not  satislied  bv  a  legacy  to 
the  wife  of  the  son-in-law  of  slaves  for  life 
L.R.A.1B15B. 


ble  inferences,  it  is  strongly  contended  that 
the  testatrix  intended,  by  the  large  bequests 
and  devises  to  tbese  children,  to  satisfy  her 
indebtedness  to  them,  and,  believing  that  in 
this  way  she  had  done  so,  did  not  think  it 
necessary  to  make  any  provision  for  the 
payment  of  the  fund  in  her  hands  to  which 
they  were  entitled.  It  will  thus  be  seen 
that  the  argument  against  the  allowance  of 
this  claim  as  a  debt  is  necessarily  put  upon 
what  it  is  conceived  was  the  intention  of 
the  testatrix  in  not  making  provision  in  her 
will  for  the  payment  of  all  of  her  debts  or 
this  debt,  and  in  giving  to  these  two  chil- 
dren more  than  she  gave  to  her  other  chil- 
dren. It  is  of  course  a  well-known  rule 
in  the  construction  of  wilts  tliat  the  courts 
will  endeavor  to  carry  out  the  intention  of 

with  remainder  to  her  children.  Scott  v. 
Osborne,  2  Munf.  413.  The  ground  of  the 
decision  appears  to  be  the  diiference  in 
nature  and  interest  between  the  legacy  and 
the  debt. 

A  devise  of  land  and  slaves,  though  of 
much  lai^er  value,  was  held  in  Guignard 
V.  Mayrant,  4  Desauss,  Eq.  614,  not  to  he 
a  satisfaction  of  a  debt  for  payment  of 
money.  > 

And  in  Coates  v.  Coatee  11898]  1  I.  R. 
2u8,  a  legacy  of  the  use  for  life  of  a  house 
and  furniture  was  held  not  to  be  a  satia- 
faction  of  a  covenant  in  a  separation  deed 
to  pay  the  legatee  a  certain  number  of  shil- 
lings per  week  during  her  life. 

On  account  of  the  difference  in  the  nature 
and  value  of  a  devise  in  trust,  it  was  held 
in  Waters  v.  Howard,  1  Md.  Ch.  112,  not 
to  be  a  satisfaction  of  a  contract  obliga- 
tion from  the  testator  to  tlie  beneficiary 
to  purchase  and  stock  a  farm  and  pay  the 
debts  of  the  latter  at  the  time  of  his  mar- 
riage, and  to  furnish  him  support  for  one 
year  tlicreafter. 

The  principle  that  a  debt  is  not  canceled 
by  a  legacy  to  the  creditor  of  a  different 
nature  than  the  debt  was  applied  in  For- 
sight  v.  Grant.  1  Ves.  Jr.  298,  3  Bro.  Ch. 
242.  to  a  case  where  the  husband  on  mar- 
riage Kave  a  bond  for  payment  of  f2.000 
in  trust  for  his  wife  for  life,  then  to  tlieir 
children,  or,  if  none,  to  her  absolutely,  and 
by  his  will  gave  all  the  real  and  personal 
estate  wliich  he  then  had  or  of  which  he 
might  die  possessed,  on  trust  to  pay  the 
rents  and  interests  to  his  wife  for  life,  tiicn 
to  their  ehildrcD.  or  over,  if  no  issue.  There 
being  no  children,  the  widow  under  the  mar- 
riage settlement  was  entitled  to  the 
principal  sum  absolutelv,  while  under  the 
will  she  was  entitled  onlv  to  tlie  rents  and 
interests  for  life.  And  the  fact  that  the 
will  also  provided  that  all  former  settle- 
ments were  revoked  was  held  not  to  affect 
the  result,  nor  was  it  affected  bv  the  fact 
that  the  rents  and  interests  wcre'on  all  the 
testator's  property  which  he  then  bad  or 
of  which  he  might  die  possessed,  as  show- 
ing an   intention   tliat  the  £2,000   was  not 
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the  testator.  But  we  do  not  underatand 
tliat  this  rule  in  its  full  force  has  ever 
been  applied  to  a  state  of  eaae  in  whicU 
it  is  atteDipted  to  diacliarge  a  aubaisting  in- 
debtedncBB  by  a  legaej  or  devise.  Of  courae, 
many  cases  can  be  found  in  wliich  it  lias 
been  ruled  tliat  a  legacy  to  a.  creditor  was 
intended  to  and  did  satisfy  hia  debt  against 
Ibe  testator,  liut  this  principle  la  looked 
upon  with  Buch  diafavor,  and  la  aubject  to 
so  many  exceptions,  that  the  courts  will 
only  apply  it  when  it  appears  to  have  been 
plainly  intended  that  the  legacy  should  go 
to  diachaTge  the  debt,  (ieiierally  speaking. 
it  is  baaed  on  the  preaumption  that  when  a 
debtor  owea  hia  creditor  an  ordinary  debt, 
and  gives  to  the  creditor  a  money  legacy  or 
property    that   amounts   in   value   to   more 


than  the  debt,  in  the  absence  of  any  cir- 
cumstaDces  showing  a  contrary  intention, 
the  legacy  or  property  was  intended  as  a 
satisfaction  of  the  debt,  this  presumption 
being  allowed  to  give  effect  to  what  it  may 
be  reasonably  supposed  was  the  intention 
of  the  testator  in  making  the  gift.  We  do 
not  think,  however,  that  it  can  be  said  in 
this  case  that  the  testatrix  intended  that 
the  bequest  to  these  children  should  be  a 
satisfaction  of  the  debt  ahe  owed  them  as 
guardian,  or  that  it  ahoold  be  so  treated. 
In  arriving  at  her  intention  we  do  not  at' 
tach  controlling  importance  to  the  fact  that 
she  apeeiiied  only  the  particular  debt  that 
she  owed  the  Fidelity  Trust  Company.  This 
debt,  aa  the  teatatrix  knew  and  so  de- 
clared in  her  will,  was  evidenced  by  a  note. 


to  be  taken  out  of  his  estate  after  his 
death. 

And  where  one  owning  leasehold  prop- 
erty subject  to  a  yearly  aitm  of  fl2  to  be 
paid  for  the  separate  use  of  B,  a  married 
woman,  during  her  life,  on  the  27th  of 
January  and  of  July  each  year,  devised  all 
his  lands,  including  the  leasehold  property, 
to  a  third  party,  subject  to  a  charge  of 
£12  per  annum  to  B,  it  was  held  that,  al- 
though the  latter  annuity  was  payable  on 
the  same  dates  as  the  former,  it  was  not 
a  satisfaction  thereof,  but  that  B  was  en- 
titled to  both.  Bartiett  v.  Gillard,  6  L. 
J.  Cb.  19,  3  Kuas.  Ch.  149,  27  Revised  Rep. 
45.  The  grounds  relied  upon  in  the  de- 
cision were  tliat  the  second  annuity  was 
charged  upon  the  freehold  as  well  as  the 
leasehold  property,  and  was  payable  to  the 
wife  Kenerally,  and  not  to  her  separate  use, 
as  was  the  ease  with  the  first  annuity. 

So,  where  the  husband,  with  the  wife's 
consent,  received  property  which  had  been 
bniueathed  to  her  for  her  separate  use.  the 
fact  that  a  legacy  from  him  to  het  was 
not  declared  to  be  for  ber  separate  u>e  was 
regarded  in  Rowe  v.  Rowe.  2  De  G.  i  S. 
294,  17  L.  J.  Ch.  N.  S.  357,  12  Jur.  90(J, 
as  material  in  reaching  the  conclusion  that 
tlie  legacy  was  not  a  satisfaction  of  the 
wife's  claim  against  the  husband.  The 
court  followed  Bartiett  v.  Gillard.  supra, 
and  said  that,  although  in  tliat  case  the 
legatee  was  not  the  wife  of  the  testator, 
while  in  this  case  she  was,  and  therefore 
at  the  instant  of  his  death  would  become  an 
unmarried  u-ciman,  it  was  not  such  a  distinc- 
tion as  would  support  a  variance  between 
till-  two  cases. 

Also,  in  Fourdrin  v.  Gowdev,  3  Mvl.  t 
K.  383.  3  L.  J.  Ch.  N.  S.  171,  wherb  the 
testator  under  his  wife's  will  was  bound  to 
pay  £100  to  her  daughter-in-law,  a  married 
woman,  for  her  separate  use.  it  was  held 
that  a  legacv  bv  the  husband  to  the  daugli- 
ter-in-law  of  £100,  without  any  limitation, 
bein^  of  a  different  character,  was  not  in 
sat ixf action  of  the  obligation. 

A  legacy  of  £2.2CM1  upon  trust,  to  apply 
the  dividends  and  a  certain  part  of  the 
principal,  if  necessarv,  to  the  maintenance  ' 
L.R.A.1B1JR. 


of  the  legatee  until  twenty -live  yeara  of 
age,  and  then  to  apply  a  certain  part  of 
the   principal   toward   establishing    him   in 

business,  the  dividends  of  the  residue  to 
be  paid  to  him  during  life,  has  been  held 
nut  to  be  a  satisfaction  of  a  debt  of  £100 
which  the  testator  owed  as  trustee  to  a^ply 
the  interest  and  such  part  ot  the  principal 
as  he  sliould  think  fit  to  the  use  of  the 
legati^  during  his  minority,  and  then  to 
pay  him  the  residue  if  any.  Re  Clare,  7 
,yur.  N.  S.  769,  4  L,  T.  N.  S.  780. 

In  Jobeoii  v.  Pelly,  9  Mod.  437,  it  was 
held  that  an  aonuity  of  £40  given  to  tlic 
wife  by  the  husband's  will  was  not  a  satis- 
faction of  a  marriage  bond  for  £1,000  to 
trustees  for  her  use. 

Where  the  husband  by  marriage  articles 
covenanted  to  pay  the  wife  if  she  should 
survive  him,  £iW  as  a  jointure,  and  £50 
to  provide  herself  a  house  yearly  during 
her  life,  it  waa  held  that  the  obligation 
was  not  aatialied  by  a  legacy  from  him  to 
her  of  an  annuity  of  £100,  commencing 
and  payable  at  different  times  from  the 
auma  in  the  marriage  articlea,  and  a  de- 
vise to  her  of  an  estate  worth  more  than 
£100  per  annum.  Richardson  v.  Klphin- 
stone,  2  Ves.  Jr.  403. 

A  covenant  hy  the  husband  on  marriage 
to  purcliBSe  and  settle  an  annuity  of  £20 
on  the  wife,  and  if  he  died  before  such  pur- 
chase or  settlement  to  leave,  her  out  of  his 
personal  estate  f:tOO  for  her  better  liveli- 
hood and  maintenance,  was  held  in  Perry 
V.  Perry,  2  Vern.  505,  not  to  be  satisfied 
by  a  legacy  to  her  in  his  will,  the  husband 
having  died  without  making  a  settlement, 
of   £330   for   her   life,   with    power   to   dis- 

Sose  of  £30  thereof  at  her  death,  the  reai- 
uc  of  the  £330  upon  her  death  being  de- 
vised over  to  other  relations. 

Unconditional  legacies  of  £1,000  and 
£5U0  to  the  testator's  two  sisters  respec- 
tively, to  be  paid  out  of  the  proceeds  of 
the  sale  of  real  estate,  were  held  in 
Fairer  v.  Park,  L.  R.  3  Ch.  Div.  309, 
4.1  L,  J.  Ch.  N.  S,  760,  35  L.  T.  N.  S.  27. 
not  to  be  a  satisfaction  of  debts  of  like 
amounts  to  the  legatees  owed  by  the  testa- 
tor as  trustee  under  his  father's  will,  which 
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and  evidently  ehe  had  well  in  inind  tlie 
exiatence  of  this  debt  when  writing  be 
will;  but  whether  elie  had  in  mind  the  am 
of  money  that  she  owed  her  ehildren  a 
guardian  is  another  question.  In  writing 
her  will  ghe  ma;  not  have  thoUf;ht  of  thii 
obligation,  or  may  not  liave  regarded  it 
aa  a  debt,  or  may  not  have  considered  it 
necessary  to  make  mention  of  it  in  her  will, 
or  may  not  have  known  what  her  duty  and 
liability  as  guardian  was.  So  that  the  mere 
fact  that  she  did  not  mention  this  indebted- 
nesB  ia  not,  under  the  circumetances,  auf- 
ficient  to  ereate  the  presumption  that  the 
legacy  or  bequest  was  intended  as  a  satis- 
faction of  this  indebtednesi.  Indeed  it 
seems  more  probable  that  if.  niien  she  came 
to  write  her  will,  she  had  this  liability  as 

b^^iueathed  these  amounts  in  trust  to  each 
of  the  sisterB  respectively  for  her  separate 
Hw  during  life,  and  then  upon  truat  for  tier 
ehildren. 

In  Sraitli  V.  Lyne,  2  Younge  &  C.  Ch. 
Cas.  345,  the  difference  in  tlie  nature  of  the 
testator's  obligation  and  the  legacy 
apparently  the  ground  of  holding  that  the 
doc-trine  of  aatiafactjon  did  not  apply,  the 
annuity  and  other  provisiors  in  the  will  for 
the  textator's  two  sons  and  their  mother 
being  dissimilar  to  the  provieiona  for  them 
under  a  trust  deed. 

The  rule  was  laid  down  in  Harris  v. 
Bhode  Island  Hospital  Trust  Co.  10  R.  I. 
SIS.  tiiat  an  annuity  given  to  a  creditor, 
though  it  may  be  greater  in  value  than  the 
debt,  will  not  be  deemed  a  satisfaction 
thereof. 

See  also  FruEi.rrr  Tbubt  Co.  v.  Mabtis; 
and  particular  phases  of  tbis  exception  in 
the  subdivisions  following. 


J,  In  genn-al. 

Where  the   purpose  of  the   l^aej   is  ex- 

Sressly  stated  in  the  will,  the  presumption 
oes  not  obtain  that  it  was  intended  to 
satisfy  aome  other  purpose,  as  payment 
of  a  <lebt  to  the  legatee.  Thus,  where  the 
will  states  that  the  legacy  is  in  lieu  and 
bar  of  dower,  it  is  not  deemed  a  satisfac- 
tion of  a  debt  from  the  testator  to  his  wife, 
Ciilignard  v.  Mavrant,  4  DeaauBB.  Eq.  614; 
llarria  v.  Khode'  Island  Hospital  Trust  Co. 
■  in  R.  I.  313:  see  also  Mel..ean  v.  Muller,  5 
Ohio  N.  P.  {N.S.)  68,  17  Ohio  S.  &  C.  P. 
Dee.   028. 

As  tending  to  show  the  extent  of  the 
principle  that  an  express  declarat-on  of  the 
teatator's  intent  will  exclude  an  implied 
Intention  to  satisfy  a  debt  bv  a  legacy,  at- 
tention is  called  to  the  fact  that  in  Harris 
V,  Rhode  Island  Hospital  Trust  Co.  supra, 
the  legacy,  which  it  was  held  did  not  satis- 
fy the  debt  from  the  testator  to  the  wife, 
was  of  shares  of  stork  in  five  different  cor- 
porations exaetiv  corresponding  in  number 
L.R.A.llll.>R. 


guardian  in  mind,  or  intended  that  the 
legacy  should  he  treated  as  a  satisfaction 
of  it,  that  she  would  in  some  way  have 
given  expression  to  what  her  purpose  was 
with  reference  to  thia  liability:  and  her 
Bttencc  on  this  subject  rather  creates  the 
impression  that  it  was  not  lier  intention 
that  the  bequest  to  these  children  should 
be  deemed  a  satisfaction  of  it.  If  the  debt 
due  by  the  testatrix  to  these  children  had 
been  an  ordinary  debt,  or  a  debt  evidenced 
by  a  note  or  other  written  obligation  exe- 
cuted by  her  to  them,  tlie  presumption  that 
the  bequest  was  intended  as  a  satisfaction 
of  it  would  be  much  stronger  than  it  is 
under  the  existing  circumstances. 

The  general  rule  adopted  by  the  courts 
on  the  subject  of  a  legacy  being  treated  as 

'  of  shares  in  each  corporation  with  the  num- 
ber of  sliares  lield  in  trust  by  the  hushand 
for  the  wife,  and  that  in  one  of  these  corpora- 
tions the  husband  owned  no  other  shares. 
In  the  other  four  instances,  however,  thu 
number  of  slvarea  held  by  the  testator  was 
auDicient  to  satisfy  the  trust  obligation  as 
.well  as  the  legacy.  It  was  said:  "Had 
there  been  no  expression  of  his  intent  by 
the  testator,  it  might  well  have  been  urged 
in  support  of  the  legal  presumption  under 
the  rule,  that  the  stocks  given  were  stocks 
in  the  same  corporations,  of  the  same 
amount,  as  those  held  in  trust,  and  that  in 
five  corporations;  and  that  in  one  of  the 
banks  the  testator  had  no  stock  in  his  own 
name,  except  that  held  in  trust,  and  thence 
to  argue  that  the  testator  intended  to  re- 
store to  his  wife  all  the  specific  property 
in  trust  and  no  more.  But  it  is  of  no  force 
against  the  expressed  intention  of  the  tes- 
tator that  the  gifts  were  for  another  pur- 
pose," The  fact  that  the  debt  was  a  trust 
debt  was  not  regarded  as  affecting  the  re- 
sult. 

A  statement  in  tlie  will  that  a  legacy  to 
the  testator's  wife  is  in  lieu  "of  all  dower 
or  other  interest  in  my  property  and  es- 
tate" has  been  held  not  to  ahow  an  inten- 
tion by  the  testator  to  cancel  a  debt  owed 
by  him  to  his  wife  arising  from  the  man- 
agement of  her  separate  estate.  Adams  v. 
Oiin,  ei  Hun,  318,  18  K.  Y.  Supp,  132, 
for  later  appeal,  not,  however,  discussing 
the  point  of  presumptive  satisfaction,  sea 
140  N.  Y.  ISO.  35  N,  E.  44S. 

But  in  Rualing  v.  Rualing.  42  N.  .7.  Eq. 
504,  8  Atl.  5.14,  a  atatement  in  a  will  that 
a  legacy  to  the  teatator's  wife  should  be 
in  lieu  and  bar  of  her  right  of  dower,  "or 
any  other  claim  that  she  may  hare  against 
my  estate,"  was  held  to  show  an  intention 
by  the  teatator  to  cancel  by  the  legacy  a 
debt  which  lie  owed  her  tor  money  received 
from  her  separate  estate. 

A  legacy  of  f  100  a  year  from  a  husband 
to  a  wife,  which  was  stated  in  the  will  to 
he  a  provision  for  her  "in  full  satisfac- 
tion of  all  her  dower,  freebencli,  and  thirda" 
upon  his  property,  and  "as  an  addition  to 
her  own  i)roperty,"  was  held   in  Glover  v. 
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B,  Batisfactioii  of  a  debt  ia  thus  stated  by 
^tory  in  his  Equity  JuTiaprudrace,  vol.  2, 

S  1122:  "But  although  tbe  rule  as  to  a 
Ipgacf  being  an  ademption  of  a  debt  is  now 
well  catabHahed  in  equitf,  jet  it  ia  deemed 
to  have  so  little  of  a  solid  foundation,  either 
in  general  reasoning  or  ua  a  juet  interpre- 
tation of  the  intention  of  the  tesUtor,  that 
alight  circumstancee  have  bMn  laid  hold  of 
to  eacape  from  it,  and  to  create  ncceptiona 
to  it."  After  atating  a  number  of  excep- 
tions, thia  learned  writer  proceeds  to  saj: 
"On  the  other  hand,  where  a  creditor  leavea 
a  legacy  to  hia  debtor,  and  either  takea  no 
notice  of  the  debt,  or  leaves  his  intention 
doubtful,  courts  of  equity  will  not  deem 
the  legacy  as  either  necessarily  or  prima 
facie   evidence   of   an    intention   to    release 

Hartcup,  34  Beav.  74,  not  to  be  a  satisfac- 
tion of  a  covenant  in  his  marriage  settle- 
ment to  pay  her,  if  she  survived  him,  flOO 
a  year  during  her  life. 

So,  a  bequest  by  a  testator  to  his  wife 
of  the  income  from  certain  property  dur- 
ing her  natural  life,  followed  by  the  words, 
"The  forgoing  provisions  for  my  wife  are 
in  lien  of  her  dower  in  ray  real  estate  or 
of  any  other  right  which  by  law  ahe  may  be 
entitled  to  in  my  estate,  real  or  personal," 
was  held  not  to  cancel  a  mortgage  given  by 
the  testator  to  the  legatee  before  their  i 
j-iage.  The  provision  was  construed  at 
eluding  only  such  rights  in  his  property 
as  were  given  to  her  by  law  as  his  widow, 
and  not  to  include  debts  due  from  bim  to 
her.  RuBsell  v.  Minton,  42  N.  J.  Eq.  123, 
7  Atl.  342. 

And  a  lef^cy  of  the  same  amount  an  a 
(■lain)  against  the  testatrix  by  the  lef>atee 
was  held  in  Re  Cole,  85  Misc.  ti30,  148  N.  Y. 
Supp.  1099,  not  to  be  a  satisfaction  of  the 
debt  where  the  will  recited  that  the  legacy 
should  be  received  in  lieu  of  any  dower  or 
pxemptiona  that  the  legatee  might  be  en- 
titled to  in  the  personal  property  of  the 
testatrix. 

In  Vandevort  v.  Vandevort,  17  N.  Y.  S.  R. 
.107,  1  N.  Y-  Supp.  738,  where  the  testator, 
after  reciting  in  the  will  that  he  was  in- 
debted to  his  wife  in  the  sum  of  $1,700,  be- 
queathed to  her  $5,000,  "which  sum  I  de- 
sire lier  to  accept  and  receive  in  payment 
of  my  indebtedness  to  her.  and  I  further 
will  and  direct  that  said  sum  of  (5,000 
shall  be  received  by  my  said  wife  in  lieu 
of  dower  in  my  real  estate;  but  I  attach  no 
conditions  whatever  to  the  other  provisions 
in  her  favor  in  this  clause  contained. 
Should  she  accept  said  sum  of  $5,000  in 
payment  of  my  indebtedness  and  in  lieu 
of  dower,  as  above  provided,"  the  legacy 
should  be  paid  before  other  bequests;  it 
was  held  that  the  wife  could  not  accept 
the  bequest  in  lieu  of  dower  only,  but  that 
if  it  was  accepted,  the  indebtedness  men- 
tioned in  the  will  was  canceled. 

Where  the  testator  declares  that  a  legacy 
to  a  creditor  Is  to  be  accepted  in  lieu  of  all 
claims  hv  the  legatee  against  him,  the  in- 
1,.R.A.]B"]5B. 


or  extinguish  the  debt;  but  they  will  require 
some  evidence,  either  on  the  face  of  the  will, 

or  aliunde,  to  establish  such  an  intention.'' 
In  Pomeroy's  Equity  Jurisprudence,  3d 
ed.  vol.  2,  §g  527,  528,  in  speaking  of  this 
subject,  the  author  says:  "This  general  rule, 
being  based  upon  artificial  reasoning,  has 
been  distinctly  condemned  by  able  judges. 
It  ia  not  favored  by  courts  of  equity;  on 
the  contrary,  they  lean  strongly  against  the 
presumption,  will  apply  it  only  in  cases 
which  fall  exactly  within  the  rule,  and  will 
never  enlarge  its  operation.  In  consequence 
of  this  strong  leaning  against  the  presump- 
tion, it  is  well  settled  that  courts  of  equity 
will  take  hold  of  very  slight  circumstances 
connected  with  any  particular  case,  and  will 
regard  them  as  sufficient  to  remove  the  case 

tention  of  the  testator  must  govern,  and  if 
the  legatee  accepts  the  legacy  he  must  re- 
nounce the  debt.  Re  Morey,  16  N.  Y.  S.  R. 
776,  1  N.  Y.  Supp.  687. 

A  legacy  of  $5,000  to  a  theological  aemi- 
nary.  for  tbe  expresaed  purpose  of  educat- 
ing needy  students,  was  held  in  Th urn's  Es- 
tate, S  Pa.  Dist.  R.  T30,  not  to  be  intended 
as  a  satisfaction  of  a  subscription  of  $5,000 
by  tiie  tnatator  to  the  seminary  for  the 
endowment  of  a  certain  professorship  there- 
in Newel  V.  Keith,  11  Vt.  214.  it  waa  held 
that  a  claim  for  services  rendered  the  tes- 
tator was  not  presumptively  aatisflrd  by  a 
legacy  to  the  claimant  which  was  stated 
to  be  as  "a  token  of  friendship." 

Where  the  will  stated  that  a  legacy  was 
given  in  consideration  of  the  long  and  faith- 
ful services  of  the  legatee  in  the  testator's 
family,  it  was  held  that  it  would  not  be 
presumed  that  a  bond  given  hy  tbe  testator 
to  the  legatee  for  peymeiit  of  a  certain  sum 
on  her  marriage  or  within  six  months  after 
the  testator's  death  waa  aatialicd.  Strong 
V.  Williams,  12  Maaa.  391,  7  .^m.  Dec.  81. 
It  could  not  be  presumed,  it  was  said,  that 
the  bond  was  given  tor  the  aame  services. 
.4nd  a  statement  in  the  will  that  "in 
making  this  will  I  consider  I  am  doing  my 
duty  and  trying  to  repay  those  who  have 
been  good  and  kind  to  me  during  my  long 
and  tedious  illness"  was  held  in  Re  Arn- 
ton,  lOe  App.  Div.  328,  94  N.  Y.  Supp.  471, 
to  rebut  the  presumption  that  a  legacy  of  a 
greater  amount  than  a  debt  due  tiie  legatee 
was  intended  to  cancel  the  debt. 

It  has  been  said  that  the  rule  as  to  satis- 
faction of  a  debt  by  a  legacy  should  not  - 
be  made  to  answer  a  double  purpose;  so 
that  where  the  testator,  who  was  indebted 
to  his  son  in  the  sum  of  £50  per  annum, 
bequeathed  to  tbe  latter  £700  per  annum 
on  certain  conditions,  among  which  was 
that  the  aon  should  settle  the  family  es- 
tate ao  as  to  secure  payment  of  £100  an- 
nually to  a  third  party  tor  life,  it  was  held 
that  the  debt  waa  not  satisfied  hy  the 
legacv.  Mathews  v.  Mathews,  2  Ves.  Sr. 
635.  ■ 

However,  In  Alathewa  v.  Mntliews, 


thews  V.  Matliews,  supra, 
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from  tbe  operation  of  the  genvral  rule,  and 
to  prevent  tbe  presnmption  of  a  M-tiafaction 
from  ariaing."  This  general  sta-tement  ia 
followed  in  Bucceeding  sections  b>  a  num- 
ber of  exceptioDB  to  the  rule  that  have  been 
universally  adopted.  Among  tbe  instancea 
in  which  it  will  be  presumed  that  the  be- 
quest was  not  intended  aa  a  satisfaction  of 
a  debt  are  those  in  which  the  legacy  is  pay- 
^le  at  a.  different  time  from  the  debt.  For 
example,  as  where  the  debt  is  payable  at 
the  testator's  death,  and  the  l^acy  is  pay- 
able at  a  specified  time  thereafter.  An- 
other instance  ia  when  the  legacy  is  con- 
tingent. And  yet  another  where  the  legacy 
is  given  for  a  different  interest,  or  is  of 
a  different  nature  from  the  debt. 

In  40  Cyc.  p.  1886,  abundant  authorities 


are  cited  allowing  the  disfavor  with  which 
the  rule  is  regarded  and  the  disinclination 
of  the  courts  to  enforce  it. 

In  the  leading  Kentucky  Caae  of  Cloud 
v.  dinkinbeard,  S  B.  Mod.  397,  48  Am. 
Dec.  3R7,  Mrs,  Cloud,  who  had  resided  with 
and  rendered  services  for  Clinkinbeard, 
sought,  after  hU  death,  to  recover  tbe  value 
of  the  services  so  rendered.  As  a  defense 
to  this  claim  the  executors  showed  that 
Clinkinbeard  in  his  will  had  given  to  Mre. 
Cloud  $500,  payable  in  twelve  months  after 
his  will  should  be  recorded,  and  also  all  of 
his  household  furniture.  In  holding  that 
the  indebtedness  of  Mrs.  Cloud  was  not 
satiaAed  by  these  bequests,  the  court  said: 
"But  the  rule  ia  not  allowed  to  prevail 
where  the  legacy  ia  of  leaa  amount  than  the 


tiie  debt  was  held  aatisfled  by  the  legacy, 
where  by  a  subsequent  deed  the  testafor 
rendered  the  conditions  expressed  in  the 
will  of  no  effect  because  imposaible  of  per- 
formance. 

In  Kichardaon  v.  Greese,  3  Atk.  03,  it  was 
held  that  a  bond  debt  to  a  servant  for  £260 
was  not  satisfied  by  a  legacy  from  the  debt- 
or to  the  servant  of  £500,  where  in  another 
part  of  the  wilt  the  testator  gave  £5  each 
to  the  rest  of  his  servants  and  expressly 
stated  that  he  did  not  give  £5  to  the  one 
in  question  because  he  had  done  very  well 
for  her  before;  the  court  saying  that  the 
latter  expression  seemed  to  be  a  declara- 
tion that  what  Uie  testator  had  given  her 
before  was  intended  aa  a  bounty  merely, 
and  not  aa  a  satisfaction. 

Where  the  testator  bequeathed  a  certain 
aum  in  full  satisfaction  of  all  money  he 
owed  the  legatee,  and  subjected  hie  real  ca- 
tate  to  the  payment  of  his  debts,  but  the 
debt  to  the  legatee  was  in  reality  a  larger 
sum  and  was  barred  by  the  statute  of  limi- 
tations, it  was  held  in  Golton  v.  Mill,  2 
Vern.  141,  I'rec.  in  Ch.  0,  that  the  court 
would  suppose  the  testator  was  mistaken 
in  his  computation  as  to  the  amount  of  the 
debt,  and  that  the  whole  amount  thereof 
should  be  paid  and  the  sum  bequeathed 
should  go  only  in  part  payment. 


The  fact  that  tiie  testator  decUred  that 
a  devise  to  his  wife  was  intended  to  be  in 
satisfaction  of  every  claim  lor  dower  was 
regarded  in  Eaton  v.  Benton.  2  Hill,  578, 
as  evidence  that  another  devise  to  a  credi- 
tor unconditionally  was  not  intended  aa  a 
satisfaction  of  his  debt. 

And  in  Atkinson  v.  Webb,  Free,  in  Ch. 
236,  2  Vem.  478,  the  fact  that  the  testator 
expressly  stated  in  the  will  that  certain 
legacies  were  in  satisfaction  of  obligations 
for  like  amounts  which  he  owed  to  the  lega- 
tees was  regarded  aa  tending  to  show  that 
another  legacy,  aa  to  which  there  waa  no 
express  declaration  of  intention,  waa  not 
given  in  satisfaction  of  a  debt  to  the  lega- 
L.R.A.1015B.  7 


tee.  To  a  similar  effect,  see  Jeacock  v. 
Falkener,  1  Bro.  Cli.  296,  and  Hales  v. 
Darcl],  3  Beav.  324,  10  L.  J.  Ch.  N.  S.  10. 

So,  ia  Edelen  v.  Dent,  2  Gill.  *.  J.  195, 
as  evidence  that  the  testator  did  not  intend 
that  a  legacy  to  his  diater,  a  creditor, 
should  operate  as  a  satisfaction  of  the  debt, 
the  court  called  attention  to  the  fact  that 
in  making  other  bequests  the  testator  had 
expressly  released  the  debts  due  by  the 
legatees  to  him,  which,  it  was  said,  t«nded 
to  show  his  general  intention  that  the  dif- 
ferent legacies  should  be  enjoyed  as  clear 
bounty  by  those  to  whom  they  were  given, 
unaffected  by  any  debts  owing  to  or  by 
him  or  them. 

Where  the  testator  bequeathed  to  one 
servant  a  certain  amount  over  and  above 
all  he  owed  him  for  wages,  and  followed 
the  bequest  immediately  by  a  bequest  to 
another  servant  of  a  stated  amount,  it  waa 
held  in  Wallace  v.  Pomlret,  11  Ves.  Jr. 
543,  8  Revised  Rep.  241,  that  the  latter  be- 
quest would  be  presumed  to  be  in  satisfac- 
tion of  a  claim  of  the  legatee  for  wagea. 

c.  IHrectU>n  for  paj/menl  of  debta. 

One  of  the  well-catablislied  exceptions  to 
the  general  rule  of  presumption  of  satisfac- 
tion of  a  debt  by  a  legacy  to  the  creditor 
equal  to  or  larger  in  amount  than  the  debt 
is  found  in  the  direction  in  the  will  for 
payment  of  debts  or  for  payment  of  debts 
and  legacies.  Where  there  is  such  a  direc- 
tion, tbe  general  rule  of  satisfaction  of  a 
debt  by  a  legacy  to  the  creditor  does  not 
apply,  the  provision  tor  payment  of  debts 
being  regarded  as  including  the  debt  to  the 
legatee.  Fetrow  v.  Krause,  61  111.  App. 
238;  Mitchell  v.  Veet.  157  Iowa,  330.  130 
X.  W.  1034;  Cloud  v.  Clinkinbeard,  8  B. 
Mon.  397,  48  Am.  Dee.  397;  Lisle  v.  Trib- 
ble,  92  Ky.  304,  17  S.  W.  742;  Wade  v. 
Dean,  19  Ky.  L.  Rep.  1426,  43  S.  W.  441 ; 
Smith  V.  Park,  27  Ky.  L.  Rep.  12,  84  S.  W. 
304,  rehearing  denied  in  27  Kv.  L.  Rep.  351, 
84  S.  W.  1187;  Edelen  v.  Dent,  2  Gill  i  J. 
18.^;  strong  V.  Williams.  12  Maes.  391,  7 
Am.  Dec.  81;  Gilliam  v.  Brown,  43  Miss. 
d41i  Van  Riper  v.  Van  Riper,  2  N.  J.  Eq. 
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debt,  even  as  a  satisfaction  pro  tanto;  nor 
where  there  is  a  ililTerence  in  the  times  of 
payment  of  the  debt  and  of  the  legacy;  nor 
nhere  the;  are  of  a  different  nature  as  to 
the  Bnbjeet-inatter ;  Tior  where  there  is  an 
express  direction  in  the  will  for  the  pnyment 
of  debts.  .  .  .  The  legaty  of  the  liousc-  | 
hold  furniture  to  tiie  plaintifT,  Mrs.  Cloud,  ■ 
licing  a  legaey  of  spt^cifie  chattels,  and  the  , 
plaintifTs  demand  being  tor  money,  and  its  ' 
amount  unlir|uidated,  the  debt  and  the 
legacy  are  of  a  different  nature,  and  the  ; 
presumption  of  Batisfaetion  docs  not  arise,  ' 
this  legacy  not  being  embraced  by  the  rule 
which  allows  a  legacy  to  operate  as  a  satis-  i 
faction  of  a  debt,  .  .  .  Neitlier  is  the 
other  legacy  of  $,iOO  embraced  by  this  rule. 
It  is  payable  twelve  months  after  the  testa-  ' 

liKogcrs  V.  Hand,  311  N.  J.  Eq.  270;  Rus- 
sell  V.  Minton,  42  X.  -1.  E^.  123,  7  Atl.  342; 
Meisler  v.  Sharp,  44  K.  J.  Eq.  167,  14  Atl. 
(124 ;  Deichman  v.  Arndt,  49  N.  J.  Eq.  106, 
22  Atl.  796;  Fort  v.  ttooding,  0  Barb.  371; 
Raton  V.  Benton.  2  Hill,  .■)70:  Boughton  v. 
Flint,  74  N.  V.  47«;  Reynolds  v.  Robinson, 
82  X.  Y.  103,  37  Am.  Re'p.  S65:  Re  Cole,  &1 
Misc.  630,  148  X.  V.  Supp.  109B  (l^acy 
and  claim  of  creditor  for  exactly  smne 
amount)  :  Re  Dailev,  43  Misc.  5;>2,  89  Ni 
Y.  Supp.  538;  PerrV  v.  Maxwell,  17  N.  C. 
(2  Dev.  Eq.)  488:  Bowcti  v.  BoT»en,  34 
Ohio  St.  164;  McLean  v.  Miller,  5  Ohio  K. 
P.  (X.S.)  68,  17  Ohio  S.  t  C.  P.  Dec.  628; 
Gibbons  v.  Woodward.  3  Uallt.  (Pa.)  303 
(see,  however,  Wesco's  Appeal.  52  Pa.  195, 
where,  without  discussion  of  this  point,  the 
general  rule  was  applied,  although  the  will 
contained  a  provision  for  payment  of 
debts)  1  Harris  v,  Khode  Island  Hospital 
Trust  Co.  10  R.  I.  313;  Owens  v.  Simpson, 
5  Rich.  Eq.  403;  Richardson  v.  Greesc,  3 
Atk.  65;  Jetferies  v.  Mitchell.  20  Beav.  15; 
Cole  T.  Willard,  25  Beav.  3G8,  4  Jur.  N.  8. 
nSR,  6  Week.  Rep.  712;  Pinchin  v.  Simms, 
30  Beav.  119;  Charlton  v.  West,  m  Beav. 
124;  Glover  v.  Hartcup,  34  Beav.  74;  Hor- 
lock  v.  Wiggins.  L.  R.  39  Ch.  Div.  142, 
68  L.  J.  Ch.  X.  .**.  46,  .i9  L.  T.  X.  S.  710; 
Bowe  V.  Rowp.  2  Dp  G.  &  S.  294,  17  L. 
.T.  Ch.  N.  S.  357.  12  Jur.  n09;  Field  v.  Mos- 
Un,  2  Dick.  543;  Wood  v.  Wood,  7  Beav. 
183  (possibly  one  ground  of  the  decision, 
the  reasons  for  which  are  not  stated  |  :  Has- 
sell  V.  Hawkins.  4  Drew.  468;  Ke  Huish.  L. 
R.  43  Ch.  Dir.  260.  .19  L.  J.  Ch.  N.  S.  135, 
62  L.  T.  X.  S.  52.  38  Week.  Rep.  19H;  Hales 
V.  Darell,  3  Beav,  324,  10  L.  .1.  Ch.  X.  S. 
10;  Adams  v.  Lavender.  M'Clel.  4  Y.  41; 
Chancey'B  Case,  1  P.  Wms.  408.  10  Mod. 
399  (express  direction  in  will  that  all  debts 
and  legacies  should  be  paid  held  to  take  the 
case  out  of  the  general  rule  of  presump- 
tion, although  the  legacy  to  a  servant  of 
£500  was  stated  to  be  given  for  her  long 
and  faithful  services,  and  the  debt  of  £100, 
represented  1)t  a  bond,  was  also  for  serv- 
ices) :  see  also  Cole  v.  Cole.  S  U.  C.  Q.  B. 
n.  S.  744 :  Devpse  v.  Pontet.  1  Cox,  Ch.  Cas. 
188,  1  Revised  Rep.  15,  and  Re  Sutherland, 
L.E.A.1B15B. 


tor's  will  should  be  recorded.  The  plain- 
tiff's demand,  if  Mrs.  Cloud  had  a  right  to 
compensation  for  her  services,  was  due  when 
the  testator  died;  indeed  it  was  a  debt 
that  accrued  yearly,  if  at  all,  whilst  the 
services  were  being  rendered.  There  ijeing 
then  a  dilTercnce  in  the  times  of  payment, 
no  presumption  of  Batisfaetion  arises." 

In  Van  Riper  v.  Van  Riper,  2  X.  J.  Eq. 
1,  Philip  Van  Riper  had  in  his  hands,  aa 
administrator,  when  he  died,  certain  funds 
due  to  James  and  Philip  Van  Riper.  Philip 
Van  Riper  in  bis  will  devised  certain  prop- 
erty to  the  beneficiafies  of  this  fund,  and 
wlien  they  brought  suit  to  recover  the  fund, 
the  executors  of  Philip  Van  Riper  asserted 
that  their  claims  were  satisfled  by  the  be- 
quest.     In   holding   that   this   defense   was 

84  L.  J.  Ch.  N.  S.  126,  which  recognized  this 

It  should  be  noted  that  in  many,  if  not 
raoBt,  of  the  above  cases,  there  were  also 
additional  grounds  for  regarding  the  debt 
aa  not  satisfied  by  the  legacy. 

The  exception  to  the  general  rule,  where 
there  is  a  direction  in  the  will  for  the  pay- 
ment of  debts,  has  been  held,  however,  not 
necessnrily  to  apply  where  the  direction  is 
to  pay  ''all  my  just  debts,  if  any  I  have." 
Rnsling  v.  Bulling.  42  X.  J.  Eq.  594,  8  Atl. 
534. 

In  Ward  v.  CofTieUl,  16  X.  C  (1  Dev.  Eq.) 
108,  a  provision  in  a  will  which  was  inadi- 
in  Xorth  Carolina,  that  the  executors 
should  sell  such  of  the  property  in  that 
state  as  was  necessary  to  pay  the  testator's 
debts  therein,  was  regarded  as  strengthen- 
ing the  presumption  that  a  devise  to  the 
testator's  son  of  real  and  personal  property 
in  Tennessee,  of  much  greater  value  than  a 
debt  owing  from  the  testator  to  the  son, 
was  intended  as  a  satisfaction  of  the  debt, 
the  court  saying  that  the  provision  for  the 
payment  of  debts  in  Xorth  Carolina,  and 
not  for  payment  of  the  only  debt  the  tes- 
tator owed  out  of  tliat  state,  namely  that 
to  his  son,  was  probably  due  to  the  belief 
that  lie  was  paying  the  son's  debt  by  the 
legacy. 

It  was  held  in  Edmunds  v.  Low,  3  Kay 
&  J.  318,  3  Jur.  X.  S.  508,  26  L.  J.  Ch.  N. 
S.  432,  5  Week.  Rep.  444,  that  wliile  a  di- 
rection to  pay  debts  and  legacies  would  re- 
but the  presumption  of  satisfaction  of  a 
debt  by  a  legacy  to  the  creditor  greater  in 
smoiint.  a  mere  direction  to  pay  debts 
would  not  have  that  effect.    . 

But  in  Re  Huisli.  L.  R.  43  Ch.  Div.  260. 
the  rule  laid  down  in  Edmunds  v.  Low, 
supra,  was  diHspproved,  and  the  law  de- 
clared to  bo  that  a  direction  only  for  pay- 
ment of  debts,  without  a  direction  lor  pay- 
ment of  debts  and  legacies,  was  eufUcient 
to  rebut  the  presumption  of  satisfaction  of 
a  debt  bv  a  legacv  to  the  creditor  greater 
in  amount,  than  the  debt.  It  was  said: 
"Now,  what  difference  is  there  between  a 
direction  to  pay  debts  and  legacies  and  a 
direction  to  pay  debts  onlyT    There  is  none. 
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not  BVttiliblc,  the  court  said:  "In  the  llrit 
place,  the  testator  in  express  words  direeta 
his  executors  to  pay  all  his  just  debts.  In 
the  aci'ond  place,  in  tlic  dcvUe  to  tlic  com- 
plainants of  the  lands,  the  nill  directs  the 
division  to  be  made  between  tliem  when 
Philip  should  arrive  at  age,  when  he  was 
to  take  possession  of  his  sliare;  and  in  like 
manner  with  James,  when  he  should  arrive 


t    age; 


I   the   : 


rantim. 


the 


I  receive  the  rente,  and  out  of  his 
estate  generally  to  give  them  a  good  com- 
mon education  and  trades.  The  $300  was 
not  to  be  paid  to  them  till  they  »everally 
arrived  at  age.  All  the  cases  agree  that 
a  present  debt  can  never  bo  satisfied  by  a 
contingent  legacy.  Xor  can  there  be  any 
reasonable   presumptinn    that   this   testator 


ever  intended  to  pay  a  demand  due  at  the 
time,  by  legacies  to  be  payable  at  a  future 
day.  Tlie  debt  may  also  be  considered  in 
this  ease  in  a  measure  as  unliquidated;  he 
liad  never  settled  his  accounth  as  adminis- 
trator. They  are  all  open  to  this  day,  and 
it  aeeniH  from  the  answer  of  these  defendants 
that  they  have  considerable  difRcnlty  in 
ascertaining  how  much  the  balance  due  is. 
This  case  is,  in  my  judgment,  made  stronger 
from  the  fact  that  the  debt  due  by  the  tes- 
tator was  not  in  his  own  personal  right, 
but  as  the  representative  of  another  man'a 
estate.  From  all  tbege  circnraatances,  it 
would  be  going  too  far,  and  pressing  the 
rule  beyond  its  proper  limits,  to  consider 
the  provisions  made  in  this  will  in  the  light 
of  a  satisfaction  to  the  complainants." 


because  the  gift  of  a  legacy  is  in  itself  a 
direction  that  the  legacy  ahatl  be  paid. 
Therefore,  all  that  is  material  is  that  there 
should  be  a  direction  that  debts  should  be 
paid.  If,  after  giving  a  legacy  to  his  credi- 
tor, a  testator  says,  'I  direct  my  debts  to 
be  paid,'  that  means,  'Althoiigh  I  have 
given  a  legacy  to  my  credit<ft-.  I  direct  that 
my  debt  to  him  ije  paid  also.'  It  seems  to 
me  to  make  no  difference  whether  the  tes- 
tator directs  that  his  legacies,  as  well  as 
his  debts  shall  be  paid.  .  .  .  It  is  nut 
neeeasary  in  a  will  to  give  any  direction  to 
pay  debts  at  all.  Tf  audi  a  direction  is  In- 
serted, it  may  lie  assumed  to  be  there  for 
some  purpose.  It  is  very  likely,  if  the  tes- 
tatrix knew  anything  about  the  law,  as  T 
am  bound  to  presume  that  xbe  did,  that 
she  desired  in  this  way  to  prevent  the  sug- 
Rcstion  of  the  satisfaction  of  the  debt  which 
she  owed  by  the  legacy."  And  it  was  said 
that  the  same  judge  who  decided  the  Ed- 
munds Case  in  a  later  decision  (DawBon 
V.  Dawson,  I,^  K.  4  Eq.  504)  seenied  to  have 
come  to  the  conclusion  that  a  direction  to 
pay  debtti  only  was  sufHeient  to  rei>ut  the 
presumption  of  satisfaction. 

And  in  Cole  v.  Uillard,  2.>  Beav.  .568,  it 
was  said  that  a  charge  of  debts,  whether 
standing  alone  or  accompanied  by  a  charge 
uf  legacies,  was  of  equal  force  on  the  ques- 
tion of  rebutting  the  presumption  of  satis- 
faction, there  being  in  this  case  a  direction 
only  for  payment  of  debts. 

In  Bowen  v.  Bowen,  34  Ohio  St.  1C4,  the 
court  said:  "All  the  cases,  I  believe,  agree 
that  a  direction  to  pay  debts  and  legacies 
will  suffice  to  prevent  a  satisfaction;  while 
others,  perhaps  more  numerous,  hold  that  a 
direction  to  pay  debts  alone  will  have  that  | 
effect.  .  .  .  But  this  case  is  stronger, 
for  here  the  direction  is  that  all  my  just 
debts  of  every  kind  be  first  paid.  .  .  . 
But  we  need'  not  turn  the  case  on  tbia 
point  atone,  as  all  the  authorities  agree 
that  a  simple  direction  to  pay  debts  is  an 
ingredient  to  be  considered  with  other  cir- 
cumstances in  determining  the  intention  of 
the  testator." 

Tlie  cases  in  general  in  this  country  have 
made  no  distinction  between  a  direction  in 
L.R.A.101.)B. 


'  the  will  for  payment  of  debts  and  a  direc- 
tion for  payment  of  debts  and  legacies,  so 
far  as  affects  the  question  here  eonHidtrc<l, 
the  usual  provision  in  the  cases  cited  above 
being  only  for  payment  of  debts.  And  in 
Perry  v.  Maxwell,  17  X.  C.  {2  Dev,  >:<i,) 
488.  the  rule  was  laid  down  that  to  rebut 
the  presumption  that  the  legacy  to  a  credi- 
tor was  intended  as  a  Eatisfaction  of  the 
debt,  it  is  not  necessary  that  the  directimi 
be  for  the  payment  of  del>ts  and  legacies,  it 
l)eing    sufficient    if    it    be    for    payment    of 

In  Wathen  v.  Smith,  4  Madd.  Ch.  325.  20 
Revised  Rep.  -lOa,  it  was  held  that  an  obli- 
gation by  the  husband  under  a  marriage 
settlement  to  pay  £1,000  within  a  certain 
time  after  hia  death  for  the  benefit  of  bis 
wife  was  not  a  debt,  su  as  to  bring  the  case 
within  the  exception  that  a  direction  for 
payment  of  debts  negatives  the  presump' 
tion  of  satisfaction  of  a  debt  by  a  legacy 
to  the  creditor.  In  this  case,  although  the 
will  contained  a  direction  for  payment  of 
the  testator's  just  debts  and  the  legacies 
given  by  the  will,  it  was  held  that  the  obli- 
gation under  the  marriage  settlement  was 
satisfied  by  a  legacy  to  the  wife  of  £1,000. 

The  decision  in  the  above  case  is  not. 
however,  in  accord  with  the  other  BngUeli 
cases  generally  under  this  subdivision, 
which  for  the  most  part  assume  that  an 
obligation  by  the  busband  under  a  marriage 
settlement  to  pay  money  for  the  use  of  the 
wife  is  a  debt  so  far  as  concerns  the  doc- 
trine of  satisfaction  of  debts  by  legacies. 
And  in  Cole  v.  Willard,  supra,  the  view 
taken  in  Wathen  v.  Smith,  supra,  was  ex< 
preasly  disapproved;  and  it  was  held  in  the 
later  case  that  an  obligation  of  the  hus- 
band to  pay  money  to  the  wife  under  a 
marriage  settlement  was  not  satisfied  by  a 
legacy  to  the  wife  where  there  was  a  direc- 
tion in  the  will  for  a  payment  of  debts. 

Where  a  father  made  certain  devises  and 
bequests  to  a  son  on  condition  that  he 
should  pay  one  half  of  the  father's  debts, 
bis  brother  to  pay  the  other  half,  it  was 
held  in  Smith  v.  Smith,  1  Allen,  129,  that  a 
debt  from  the  testator  to  the  son  was  not 
satisfied  by  the  provisions  of  the  will,  but 
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Other  ce»ea  Uluatrating  the  diapoaition 
of  the  courts  not  to  treat  a  legncv  as  & 
aatisfactioD  of  the  debt,  unless  all  the  facts 
and  circumatancea  clearly  ahow  that  such 
waa  the  intention  of  the  testator  are: 
Strong  V.  Williams,  12  Mass.  390,  7  Am. 
De«.  81;  Reynolds  v.  Robinson,  82  N.  Y. 
103,  37  Am.  Rep.  655]  Gilliam  v.  Chancel- 
lor, 43  Miaa.  437,  6  Am.  Rep.  498;  Glover 
T.  Fatten,  165  U.  S.  304,  41  L.  ed.  780, 
17  Sup.  Ct.  Rep.  411;  Liale  t.  Tribble,  92 
Ky.  304,  17  S.  W.  742;  Mulheran  v.  Gil- 
lespie, 12  Wend.  349. 

Applying  to  the  facta  of  this  case  the 
principles  of  law  announced  in  tlie  authori- 
ties cited,  we  think  the  bequeata  to  these  chil- 
dren should  not  be  treated  as  a  satisfaction 
of  the  indebtedness  of  the  testatrix  to  them 
as  guardian.  The  facta  of  the  case  bring 
it  well  within  three  recognized  exceptions 
to  the  rule;  Firat.  The  debt  due  bj  Mri. 
Buckner  waa  a  debt  due  by  her  aa  trustee, 
and  not  individually,  and  this  made  it  a 
preferred  debt  against  her  estate,  as  provid- 

that  the  brother  was  liable  for  half  of  the 
debt,  he  having  received  other  property 
under  the  will. 

In  Re  Watson,  6  Ont.  Week.  Rep.  354, 
it  waa  said  that  the  absence  of  any  direc- 
tion in  the  will  to  pay  debta  and  legacies 
furnished  an  argument  in  favor  of  the  con- 
tention that  a  legacy  to  the  testator's  sis- 
ter was  intended  as  a  satisfaction  of  a 
claim   against   him   by    her   for   a   smaller 


a,  Ctiliquldated  Indebtedneaa. 

It  is  also  well  established  that  where  the 
debt  is  unliquidated,  or  is  owing  on  an  open 
or  running  account  between  the  parties,  a 
legacy  by  the  debtor  to  the  creditor  will 
not  be  deemed  a  satisfaction  of  the  debt. 
Fidelity  Trust  Co.  v.  Mabtin;  Cloud  v. 
Clinkinheard,  8  B.  Mon.  397,  48  Am.  Dec. 
307;  Addison  v.  Bowie,  2  Bland,  Ch.  606; 
Gilliam  v.  Brown,  43  Miss.  641;  Dahmann 
V.  Schreiner,  4  Mo.  App.  588  (holding  that 
a  legacy  to  a  nephew  of  $1,000  would  not 
be  presumed  to  be  a  satisfaction  of  a  debt 
on  an  open  account  from  the  testatrix  to 
the  nephew,  although  larger  than  legacies 
to  other  nephews)  ;  Van  Riper  v.  Van  Riper, 
2  N.  J.  Eq.  1;  Rusling  v.  Rusting,  42  N.  J. 
l<:q.  594,  8  Atl  534  i  obiter )  ;  Reynolds  v. 
Robinson,  82  N.  Y.  103,  37  Am.  Rep.  555; 
Re  Sherman,  24  Misc.  65,  53  N*.  Y.  Supp, 
.376;  Horner  v.  McGaugliy,  62  Pa.  180; 
Glover  v.  Patten,  165  U.  S.  3B4,  41  L.  ed. 
760,  17  Sup,  Ct.  Rep.  411  (at  least  where 
the  bequest  to  the  testatrix'  children,  to 
whom  she  was  indebted,  is  general,  aa  a 
share  of  her  property,  and  it  appears  that 
ahe  considered  the  debt  to  one  of  the  chil- 
dren unaatiafled,  and.  by  giving  effect  to  the 
presumption  of  satisfaction,  one  of  the  chil- 
dren of  the  testatrix  would  be  preferred  to , 
the  others)  ;  1^  Sage  v.  Coussmakcr,  )  Esp. 
L.R.A.1915B. 


ed  ill  g  3W8  of  the  Kentucky  Statutes.  It 
was  not  in  the  category  of  ordinary  debts, 
and  was  of  a  differeut  nature  from  the  be- 
quests. Second.  The  debt  due  by  her  aa 
guardian  does  not  appear  to  have  been  fixed 
by  any  acttlement  made  by  her,  and  was  in 
a  Bcnae   unliquidated,   and   it  was  due   im' 

I  mediately   upon  her  death,  shile  the  prop- 

I  erty  devised  waa  by  the  terms  of  the  will 
placed  in  the  custody  of  the  Fidelity  Trust 
Company,  with  directions  to  take  charge  of 

.  and  retain  it  until  those  children  became  of 
age.  Third.  The  debt  due  by  Mrs,  Buckner 
kas  due  directly  to  these  children.     It  did 

I  not  depend  on  any  contingency  or  the  hap- 
pening of  any  event,  while  the  bequest  to 
them  only  invested  them  with  a  defeasible 
fee  in  the  principal  part  of  the  property,  as 
the  will  provided  that  if  either  of  them  died 
without  issue,  the  estate  so  bequeathed 
should  be  divided  equally  among  her  other 
children. 

For  the  reasons  indicated,  the  judgment 
is  affirmed. 

187;  Rawlins  ,v.  Pouel.  1  P.  Wma.  M7; 
Buckley  v,  Buckley,  Ir.  U  R.  1»  Eq.  544 
(legacy  of  £250  to  testator's  son  held  aot 
a  satis'factlou  of  a  debt  of  £92  owed  the  Mm 
at  the  time  of  the  testator's  death  on  a 
running  aecount  between  the  parties,  the 
court  saying  that  the  reason  was  the  tes- 
tator conid  not  be  presuuied  to  know  how 
the  account  n-ould  stand  at  hiEi  death,  and 
tlierefore  could  not  be  deemed  to  have  in- 
tended the  legacy  in  satisfaction  of  it). 

In  Rawlins  v.  Powcl,  1  P.  Wins,  897, 
where  it  was  contended  that  the  debt  was 
on  an  open  and  running  account  between 
the  parties,  the  court  said  that  if  this  were 
true  the  testator  could  not  intend  the  legacy 
as  a  satisfaction  of  a  debt  which  he  did 
not  know  that  he  owed. 

"It  would  be  as  unreasonable  a  presump- 
tion that  a  debt  was  satisfled  [by  a  legacy 
to  the  creditor]  the  amount  of  which  waa 
not  known,  as  it  would  be  to  apply  the 
principle  to  a  eaae  where  the  existeuce  of 
it  altogether  was  unknown."  Horner  v.  Me- 
OaughT,  62  Pa.  189. 

And  in  Williams  v,  Crary,  5  Cow,  368, 
it  was  said  that  the  rule  that  a  legacy 
given  by  a  debtor  to  a  creditor  equal  to  or 
greater  than  the  debt  should  be  considered 
as  a  satisfaction  thereof  had  never  been  ap- 
plied to  the  case  of  a  debt  on  an  open  and 
unliquidated  account;  because  the  testator, 
in  Huch  a  case,  is  not  supposed  to  know  how 
the  balance  stands,  and  whether  the  legatee 
is  his  creditor  or  not. 

In  Fdraundfi  v.  Low,  .1  Kav  &  J.  31S,  3 
.lur.  N.  S.  508,  26  L,  J,  Ch.'  N.  S.  432,  5 
Week.  Hep,  444,  it  was  held  that  while  a 
debt  upon  an  open  and  running  account  b^ 
which  the  testator  might  become  the  credi- 
tor might  not  be  satisfied  by  a  legacy,  as 
the  testator  might  not  know  whether  he 
owed  money  or  not.  and  could  not  therefore 
intend  the  legacy  to  be  in  satisfsction  of  a 
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debt,  tliis  principle  did  not  apply  in  tlic 
c&Be  of  a  legacy  to  a  daughter  who  had  de- 
posited money  with  her  father,  receiving 
hack  from  him,  from  time  to  time,  sum 
necount  of  the  money  deponited,  sine 
thie  course  of  dealiug  it  could  not  happen 
that  anything  would  become  due  from  the 
daughter  to  the  father. 

e.  indcbtedHesit  contracted  after  nutk- 
ing  of  u-iU. 

The  following  caaea  support  the  propoai- 
tion  that  a  legacy  ia  not  to  be  deemed  a 
satisfaction  of  an  indebtedness  contracted 
with  tlie  legatee  after  the  rooking  of  the 
will;  Addiflon  v.  Bowie,  2  Bland,  Ch.  S06: 
.  Hand,  39  X.  J.  Eq.  270;  Heialet 


Supp.  132;  Re  Enos,  01  Misc.  594,  115  N. 
Y.  Supp.  803;  Perry  v.  Maxwell,  17  N.  C. 
(2  Dev.  Eq.)  488  (obiter)  ;  Benkert's  Es- 
tate, 18  Pa,  Co.  Ct.  603;  Re  Walter,  24 
Pittsb.  L.  J.  49,  cited  in  49  Century  Dig. 
2620  (legatee  who  had  obtained  judgment 
for  servicea  rendered  after  the  execution 
of  the  will  held  entitled  to  the  legacy  in 
addition  to  the  judgment,  although  the 
legacy  was  given  "in  full  compensation  due 
her  [the  legatee]  from  me  for  labor  and 
services  rendered  while  living  in  my  fam- 
ily") ;  Sullivan  V.  Latimer,  38  S.  C.  158, 
17  S.  E.  701;  Crouch  v.  Davis,  23  Gratt. 
ti2;  Le  Sage  v.  Coussmakcr,  1  Zap.  187; 
Rawlina  v.  Fowel,  1  P.  Wms.  297 ;  Thomas 
y.  Bennet,  2  P.  Wma.  341;  Fowler  v. 
Fowler,  3  P.  Wms.  353;  Craniucr's  Case, 
-2  »alk.  508. 

f.  Legacy  lemi  bene/lcUtl  than  debt  —  in 
general. 

It  \»  also  well  settled  that  unless  the 
ifgaey  to  the  creditor  is  at  least  as  bene- 
Tioal  as  the  debt,  it  will  not  be  deemed  a 
satisfaction  thereof.  Miteliell  v.  Vest,  157 
Iowa.  336.  136  N.  W.  1054;  Smith  v.  Park, 
27  Ky.  L.  Rep.  12,  84  S.  W.  304.  rehearing 
denied  In  27  Ky.  L.  Rep.  351,  34  S.  W.  1167 
( legacy  in  trust  to  be  paid  to  creditor  as 
lie  needed  it)  ;  Rogers  v.  Hand.  30  ^.  3.  Eq. 
270  (legacy  of  interest  on  $8,0()0  for  life 
held  not  a  satisfaction  of  a  claim  by  the 
li^atee  for  services  to  the  amount  of 
W.000)  i  Fort  T.  Gooding,  fl  Barb.  371  (leg- 
acy less  beneficial  than  debt  as  to  time  of 
payment  and  amount,  only  the  interest  on 
a  sum  less  than  tlie  debt  being  bequeathed). 

A  debt  owed  by  the  testator  to  his  mutlier 
of  a  certain  sum  annuallv  was  held  in  Cole 
Y.  Cole,  5  U.  C.  Q.  B.  O.  8.  744,  not  to  be 
satisfied  by  a  devise  of  land  to  a  third 
party  on  the  express  condition  that  he 
should  pay  a  like  sum  annually  to  her  dur. 
ing  her  life,  as  the  legacy  was  payable  only 
out  of  the  land,  and  not  the  personal  estate, 
and  therefore  was  not  as  heneflcial  as  the 
debt. 

And  the  fact  that  the  testator's  obliga* 
tion  is  a  first  charge  on  his  estate,  while 
the  legacy  to  the  creditor  is  subject  to  prior 
chartECB.  tends  to  n^^itive  any  presumption 
L.R.A.1015B. 


of  satisfaction  of  tlie  debt  by  the  legacy. 
Hales  V.  Uarell,  3  Ueav.  324. 

Because  less  advantageous,  a  legacy  of 
£20  per  annum  payable  half  yearly  and 
chargeable  on  land,  was  held  in  Atkinson 
V.  Webb,  Pree.  in  Cb.  236,  2  Vern.  478,  not 
to  iie  a  satisfaction  of  a  bond  given  by  the 
testator  to  the  legatee  for  payment  of  £2(1 
per  annum  during  the  latter's  life,  payable 
quarterly  free  from  all  deductioua.  Being 
payable  out  of  land,  it  was  said  the  legacy 
would  be  liable  to  ta.xee. 

That  an  annuity  will  not  be  deemed  a 
satisfaction  of  a  debt  for  a  specifl<:  sum, 
see  Stanway  v.  Styles,  2  Eq.  Gas.  Abr.  35o, 
IF  2. 

See  also  Waters  v.  Howard  (devise  in 
trust)  and  Perry  v.  Perry,  under  VII,  a, 
supra;  also  cases  under  \  II.  g,  infra,  and 
VII.  k,  infra. 

g.  Ijegacy  smaller  fn  amount  than  debt. 

i.  Generallv. 
The  following  cases  also  those  under  tlis 
next  subdivision  support  the  proposition 
that  where  the  l^acy  is  smaller  in  amount 
tlian  the  debt,  it  will  not  be  deemed  a  satis- 
faction thereof:  Mitchell  v.  Vest,  157 
Iowa,  336,  138  N.  W.  1054;  Tompson  v. 
Wilson,  82  111.  App.  29;  Morton  v.  Dougher- 
ty, 4  Kv.  L.  Gep.  983  (abstract)  ;  Smith  v. 
Park,  27  Ky.  L.  Rep.  12,  84  S.  W.  304,  re- 
hearing denied  in  27  Ky.  L.  Rep.  351,  84 
S.  W.  1167;  Lisle  v.  Tribble,  82  Ky.  304,  17 
S.  W.  74i;  Owings  v.  Owings,  1  Harr.  &  G. 
484;  Strong  y.  Williams,  12  Mass.  391,  7 
Am.  Dec,  81;  Parker  v.  Coburn,  10  Allen, 
82;  Rogers  v.  Hand,  39  N.  J.  Eq.  270; 
Rusling  V.  Rusting,  42  N.  J.  Eq.  594,  8  Atl. 
534  (obiter)  ;  Re  Sherman,  24  Miss.  6S,  5:{ 
N.  Y.  Supp.  376;  Reynolds  v.  Robinson,  82 
N,  Y.  103.  37  Am.  Rep.  555;  Kendrick's 
Estate,  3  Pa.  Dist.  R.  402;  Schoenberg's  Es- 
tate, 17  Pa.  Co.-  Ct.  488  ('legacy  of  |3,000 
not  a  satisfaction  of  a  debt  from  testator 
to  legatee  of  same  amount  plus  accrued  in- 
terest) ;  Egan's  Estate,  30  Pittsb.  L.  J.  N. 
S.  261;  Byrne  v.  Byrne,  3  Serg.  &  R.  54,  8 
Am.  Dec.  641;  Owens  v,  Simpson,  5  Rich. 
Eq.  405;  Newel  v.  Keith,  11  Vt.  214;  Ora. 
ham  V.  Graham,  1  Ves.  Sr.  262;  Stanway 
V.  Stylea,  2  Eq.  Cas.  Abr.  335,  Tl  2;  Roberts 
V.  Parry,  50  Week.  Rep.  469  (legacy  of  £80 
not  satisfaction  of  note  for  same  amount 
which  bore  interest,  where  legacy  was  not 
payable  imtil  four  years  after  testator's 
death  and  did  not  bear  interest). 

2.  Pro  tanta  aatimfaetlon. 
If  the  legacy  to  the  creditor  is  smaller 
amount  than  the  debt,  it  will  not  be  pre- 
sumed that  the  testator  intended  the  legacy 
to  satisfy  the  debt  pro  tanto.  Fetrow  v. 
Krause,  61  III.  App.  258:  Lisle  v.  Tribble, 
92  Ky.  304,  17  S.  W.  742;  Parker  v.  Coburn, 
10  Allen.  82;  Gilliam  v.  Brown,  43  Miss. 
641 ;  Harris  v.  Rhode  Island  Hospital  Trust 
Co.  10  R.  T.  313;  Minuel  v.  Ssrazine,  Mosc- 
ly.  2B5;  Eastwood  v.  Vinke,  2  P.  Wms.  613 
|at  least  if  there  is  no  insulliciency  of  aa- 
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gets  to  pav  Ipgaries  and  dcbtn)  ;  Gee  v.  Lid- 
dell,  35  Beav.  621;  Cantle  v.  Morris,  ciUd 
in  note  to  1  Uro.  Ch.  133;  CobIfb  v.  Caatea 
L18»8J  1  1.  R.  258  (l(^ey  of  12  s.  a  week 
to  testator's  wife  held  not  a  pro  fi 
faction  of  a  covenant  in  a  separation  deed 
for  payment  to  her  during  her  life  of  15  - 
a  week,  even  though  anotlier  legacy  to  b 
of  the  use  for  life  of  a  house  and  furniture 
amounted  to  more  in  value  than  the  defi- 
ciency I  ;  Cole  V.  Cole,  5  U.  C.  Q.  B.  0.  S, 
744  [this  e^tception,  among  others,  being 
said  to  be  fully  established. 

\Vhere,  however,  it  appeared  from  a  writ- 
ing in  evidence  that  the  testatrix  intended 
a  legacy  to  a  creditor  as  part  pay 
the  debt,  and  that  tbat  intention  had  been 
communicBted  to  the  creiii 
jected  to  by  him,  it.  was  held  that  tbe  legacy 
should  be  a  satisfaction  pro  tattto.  Ham- 
mond v,  Smith,  33  Beav.  452,  10  Jur.  N.  S. 
117,  9  L.  T.  N.  S.  740,  12  Week.  Rep.  328. 

See  also  Eastwood  v.  Vinke.  under  IV. 
HUpra,  and  Broughton  t.  Errington,  under 
VII.  ni,  infra. 

/(.  Contingent  lega<T/  or  debt. 

The  following  cases  support  the  propo- 
sition that  a  contingent  legacy  to  a  creditor 
will  not  be  presumed  to  t>e  intended  as 
satisfaction  of  a  certain  debt ;  Van  Riper 
Van  Riper,  2  N.  J.  Eq.  1  (the  court  saying 
that  all  the  cases  agree  that  a  present  debt 
can  never  be  satisfied  by  a  contingent  leg- 
acy); Perrv  v.  Maiiwell,  17  X.  C.  {2  Dev, 
Kq. i  488  (legacy  of  notes  "that  may  be  re- 
maining" after  payment  of  other  legacies!  ; 
Dey   V.   Williams,   22   N.   C.    |2   Dev.   *   B. 


Walk.  (Pa.)  303  (residuary  legacv)  ;  Byrne 
V.  Byrne,  3  Serg.  A  R.  54,  8  Am.  Dec.  041 
(reaiduarr  legacv)  ;  Stewart  v.  Conrad,  100 
Va.  128,  40  S.  E.  624  (residuary  legacy) 
Nichotls  V.  Judson,  2  Atk.  300  (legacie 
charged  on  land  and  payable  within  one  an< 
two  years  after  testator's  death  held  not 
satisJaction  of  debt  to  legatee,  because  the 
trustees,  being  directed  to  pay  the  legacies 
within  a  certain  time,  were  not  obliged  to 
do  so  sooner,  and  if  the  legatee  had  died 
before  the  time  of  payment,  the  Ii^aeies 
would  have  sunk  in  the  land);  Pullen  v. 
Crcay,  3  Anatr.  830  (legacy  payable  only  on 
condition  of  legatee's  arrival  at  twenty-one 
vears  of  age)  ;  Devese  v,  Pontet,  1  Cox,  Ch. 
Cas.  188,  1  Revised  Rep.  15  (legacy  of 
ntoiety  of  unliquidated  residue  after  pay- 
ment of  debts  not  a  satisfaction  of  debt  to 
the  legatee,  even  though  the  l^acy  should 
finally  prove  greater  in  value  than  the 
debt)  :  Sandford  v.  Irby,  4  L.  J.  Ch.  23  (leg- 
acy which  was.  at  time  of  testator's  death, 
uncertain  as  to  whether  it  would  ever  vest 
held  not  a  satisfaction  of  debt  then  due)  ; 
IMathews  v.  Mathews,  2  Ves.  Rr.  636  (legacy 
upon  legatee's  becoming  twenty-five  year's 
of  age  or  upon  marriage  held  not  a  satis- 
faction o(  an  obligation  from  the  testator 
to  the  legatee,  the  legacy  being  twentv  times 
greater  than  the  debtl  ;  Talbott  v.  Shrews- 
L.R.A.1015B. 


Croinpton  v.  Sale,  2  P.  \\'ras.  563  (le_ 
of  annuity  of  ii,  contingent  on  legatee's 
survival  of  her  mother,  not  satisfaction  of 
absolute  obligation  to  pay  legatee  annuity 
of  £5);  Cranmer's  Case,  2  Salk.  SOB 
iobittri;  Re  Keogh,  Ir.  L.  R.  23  Eq.  257 
(residuary  legacy);  Barret  v.  Beckford,  1 
Ves.  St.  510  (annuity  of  £300  not  satisfied 
by  a  moiety  for  life  of  the  residue  of  the 
testator's  personal  estate)  ;  Cole  v.  Cole,  5 
U.  C.  Q.  B,  0.  S.  744  (the  court  saying  that 
this  exception,  among  others,  was  fully  es- 
tablished.) 

"But  there  are  exceptions  to  the  rule  [as 
to  presumption  of  satisfaction  by  a  legacy 
to  a  creditor  equal  to  or  greater  than  the 
debt]  as  well  establislied  as  the  rule  itself. 
One  of  these  exceptions  is  that  the  presump- 
tion of  satisfaction  does  not  arise  where 
the  legacy  is  contingent,  as  it  is  in  the  case 
of  residuary  legatees,  for  it  may  possibly 
turn  out  that,  after  all  the  claims  agninst 
tbe  testator's  estate  are  satisfied,  the  be- 
quest of  the  whole,  or  part,  of  bis  residuary 
estate,  may  not  be  equal  to  the  amount  of 
the  legaWe's  debt."  Stewart  v.  Conrad,  100 
Va.  128,  40  S.  E.  824. 

Although  the  contingency  on  which  a  leg- 
acy to  a  creditor  is  given  happens,  and  the 
legacy  thereby  becomes  due,  the  legacy 
nevertheless  is  not  a  satisfaction  of  the 
debt,  "because  a  debt  which  is  certain  shall 
not  be  merged  or  lost  by  an  uncertain  and 
contingent  recompense;  for  whatever  is  to 
be  a  satisfaction  of  a  debt  ought  to  be  eo 
in  its  creation,  and  at  the  very  time  it  is 

1  Ch. 


394.     To  the  same  elTect  is  Bvmi 
3  Serg.  &  E.  .54,  8  Am.  Dec.  «41. 

The  rule  that  a  legacy  to  a  creditor,  to 
he  paid  out  of  the  residue  of  the  estate,  is 
not  a  satisfaction  of  the  debt,  because  it 
is  contingent  and  uncertain,  depending  on 
tbe  amount  of  the  debts  and  the  estate,  ia 
not  affected  by  the  fact  that  there  is  no 
contest  in  regard  to  the  sufficiency  of  the 
assets  of  the  estate  to  pay  the  debts  and 
the  legacv.  Gibbons  v.  Woodward,  3  Walk. 
(Pa. I  303. 

Where  the  debt  is  contingent,  the  testator 
being  administrator  of  an  estate  and  his 
liability  to  the  distributees  on  settlement 
not  lielng  determined  when  the  will  was 
made,  a  legacy  to  them  will  not  be  deemed 

satisfaction   of   the   contingent   indebted- 

ss.  Perry  v.  Maxwell  17  >.".  C.  (2  Dev. 
Eq.)   488. 

negotiable 


here  the  indebtedness  is  based  on  a 
negotiable  instrument,  it  has  been  held  that 
legacv  to  the  creditor  is  not  a  satisfaction 
of  the  "debt,  since  it  is  uncertain  to  whom 
the  debt  may  be  owing  at  the  time  of  the 
testator's  death.  Addison  v.  Bowie.  2 
Bland.  Ch.  606;  Schoenberg'a  Estate.  17  Pa. 
Co.  Ct.  488;  Carr  v.  Eaetabrooke,  3  Ves.  Jr. 
561 ;  Roberts  v.  Parry,  50  Week.  Rep.  469. 
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However,   '. 


o  s  creditor  equal  to  or  greater  in  amount 
than  the  debt  ia  to  be  deemed  n  aatiifac- 
tion  thereof  waa  applied  to  a  caac  where  a 
note  ■was  given  for  the  debt,  the  eourt  aay- 
ins:  that  there  were  no  expreseiona  in  the 
will  to  prevent  the  application  of  the  gen- 
eral rule,  and  not  considering  the  exn?ption 
herein  indicated. 

j.   TruMt  debt*. 

Where  the  debt  ia  owed  bj  tlie  teatator 
ill  a,  truat  or  repreaentative  capacity,  it  haa 
been  held  that  a  legacy  to  the  creditor 
should  not  be  deetneil  a  aatisfaction  of  the 
debt.  Fetrow  v.  Krauie,  61  111.  App.  238 
(debt  owing  by  the  testator  aa  the  executor 
ot  the  estate  of  the  legatee's  father)  ;  Tomp- 
Ron  V.  Wilson,  82  111.  App.  2D  (debt  owed 
hy  a  testator  as  giiardiau  of  legatee)  ;  Fi- 
delity 'rRU8T  Co.  V.  AlABTin ;  Van  Riper  v. 
Van  Riper,  2  N.  J,  Eq.  1  (debt  due  as  ad- 
ministrator, the  court,  in  holding  there  was 
no  ailtisf action,  saying  that  thie  made  the 
cmae  atronger,  there  being  additional 
grounda  for  the  decision)  :  Taylor  r.  Tay- 
lor, 4  Jur.  N.  S.  1218  (debt  of  husband  aa 
truatee  of  wife'a  separate  property  not  satis- 
fied by  legacv  to  her  of  a  larger  amount)  ; 
Gee  V.  Liddell,  35  Beav.  621;  Stocken  v. 
Stocken,  4  Sim.  152,  2  &1vl.  t  K.  4SB,  4  L. 
J.  Ch.  N.  S.  278  (where 'the  testator  owed 
a  debt  as  executor,  the  point  being  dis- 
missed, however,  with  the  mere  atatement 
that  the  benefits  given  by  the  will  were  not 
to  be  considered  aa  a  aatisfaction). 

The  fact  that  the  debt  was  a  truat  debt 
bIbo.  pprhnpa,  WHS  one  of  the  reaaons  for 
holding  against  the  presumption  of  satis- 
faction thereof  by  a  legacy  to  the  creditor 
in  the  following  cases,  this  point,  however, 
not  being  diacuased:  Howe  v.  Rowe,  2  De 
G.  &  S.  294,  17  L.  J.  Ch,  N.  S.  367,  12  Jur. 
!»09;  Lee  v.  Browne,  4  Vea.  Jr.  362,  4  Re- 
vised Rep.  208;  and  Crompton  v.  Sale,  2 
P.  Wms.  553. 

But  in  Pitts  V.  Van  Orden,  —  Tex.  Civ- 
App.  — ,  158  S.  W.  1043,  the  court  refused 
to  follow  the  exception  to  the  general  rule 
in  the  caae  of  a  trust  debt,  saying  it  found 
no  reason  why  a  diatinction  dependent  on 
the  character  ot  the  debt  due  should  be 
made;  that  the  question  in  every  case  was 
as  to  the  intention  of  the  teatator;  and  if 
the  debt  was  one  he  could  aatisfy  by  a  pay- 
ment directly  to  the  legatee,  it  saw  no  rea- 
Bon  why  the  preaumption  of  satisfaction  of 
a  debt  by  a  legacy  to  the  creditor  should 
not  be  indulged  without  reference  to 
whether  the  debt  was  one  for  trust  funds 
or  not.  On  rehearing,  however,  it  was  held 
that  in  thia  ease  the  facts  were  sufficient  to 
indicate  an  intention  by  the  teatator  not 
to  satisfy  the  debt  by  the  legaey. 

And  in  llarria  v.  Rhode  laland  Hospital 
Truat  Co.  10  R.  I.  313,  it  was  said  that  the 
rule  of  presnmption  of  satisfaction  of  a 
debt  by  ft  lepBcy  to  the  creditor  equal  to  or 
greater  In  amount  than  the  debt  applied 
to  moneys  held  in  trust  which  the  trustee 
L.R.A.1815B. 


bound  to  pay  over;  but,  although  this 
waa  treated  aa  involving  a  trust  debt. 

It  was  held  on  other  grounda  that  the  gen- 
eral rule  did  not  apply. 

It  should  be  observed  also  that  in  several 
cases  the  rule  of  satisfaction  of  debts  by 
a  legacy  to  the  creditor  was  applied,  even 
though  the  debt  it  appears  was  owed  in  a 
representative  or  trust  capacity,  this  point 
not  being  considered.  Rusling  v.  Rusling, 
42  N.  .r.  Eq.  594,  8  Atl.  5.14;  Weeco's  Ap- 
peal, 52  Ps.  IBS;  Crouch  v.  Davis,  23  Gratt. 

See  also  Sheldon  v.  Sheldon,  under  II- 
supra,  and  Fairer  v.  Park  and  Re  Clare, 
under  Vll.  a,  supra. 

k.   Difference   fii   time   of  paymetit. 

A  difference  in  the  time  of  payment  of  the 
debt  and  the  legacy  Jiaa  been  held  to  be 
evidence  that  the  testator  did  not  intend 
that  the  legacy  abould  satisfy  the  debt,  so 
SB  to  take  the  case  out  of  the  general  rule 
of  preaumption  of  satisfaction  of  a  debt  by 
a  legacy  to  the  creditor  |the  debt  in  these 
cases,  nnlesB  otherwise  indicated,  being  pay- 
able at  or  before  tl>e  time  of  the  testator's 
death).  Fetrow  v.  Krause,  61  111.  App.  238 
(where  the  debt  was  not  payable  until  the 
legatee  became  twenty-one  years  of  age,  and 
the  l^acy  was  payable  on  the  death  of  the 
testator,  which  occurred  several  years  be- 
fore  the  legatee  obtained  majority);  Cloud 
Clhikinbeard.  8  B.  Mon.  31)7.  48  Am.  Dec. 


[legacy  payable  out  of  proceeds  of 
Bale  of  property  of  estate,  which  the  will 
directed  should  be  sold  upon  a  credit  of 
from  six  to  eighteen  months)  ;  Stone  v. 
Pennock,  31  Mo.  App.  544  ( legacy  of  $2,000 
payabln  after  the  death  of  testator's  wife 
held  not  a  satisfaction  of  debt  for  same 
amount  payable  upon  his  death) ;  Van  Riper 
V.  Van  Riper.  2  X.  J.  Eq.  1  (legacy  payaWe 
when  legatee  became  of  age)  ;  Eaton  v.  Ben- 
ton, 2  Hill,  576  (devise  subject  to  life 
estate)  ;  Phillips  v.  McCombs,  53  N.  Y.  494 
(debt  of  S3IH)  due  at  date  of  will,  legacy  of 
(300  payable  two  years  after  testator's 
death)  :  Re  Sherman.  24  Misc.  So,  53  N.  Y. 
Supp.  37Q  (payment  of  legacy  postpone! 
until  two  years  after  teHtatrix'  death): 
Perry  v.  Maxwell,  17  X.  C.  (2  Dev.  Eq.)  488 
(legacy  payable  when  legatee  waa  twenty- 
one  vearw  old  or  was  marrietl)  :  Dey  v.  Wil- 
liams, 22  N.  C,  12  Dev.  t  B.  Eq.)  66 
(legacy  to  take  efTect  in  poSHession  after 
death  of  testator's  wife)  Baptist  Female 
University  v.  Borden,  132  X.  C.  476,  44  S. 
E.  47,  1007  (devise  to  Uke  effect  afUr 
death  of  testator's  wife)  ;  Horner  v.  Mc- 
Gaughy,  62  Pa.  189  (legacy  payable  within 
a  yea'r  after  testator's  death)  Euan's 
Eatate,  30  Pittab.  L.  .7.  X.  S.  261  (legacy  to 
take  effect  after  death  of  creditor'p 
mother);  Pullen  v.  Cresy,  3  Anstr.  830 
(legacy  payable  when  legatee  became 
twenty-one  years  of  age)  -,  Xicholla  v.  Jud- 
Bon,  2  Att;.  SOO  (tagacics  payable  within  one 
and    two    years    after    testator's    death); 
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Charlton  v.  West,  30  Beav.  124  (anniiitT  o£ 
£100  which  a  tostatcir  on  thp  marriapp  of 
bis  Bon  covenanted  to  pay  to  his  daiightpr- 
in.Uw,  to  begin  on  the  death  of  the  aon, 
held  not  satislied  by  a  b«]iieBt  to  her  of  an 
annuitf  of  the  tiaDie  amount  to  begin  on  the 
decease  of  the  supervisor  of  himself,  his 
widow,  aud  the  son);  Ilayiies  v.  Mico,  1 
Bro.  Ch.  120  (legacy  payable  within  eix 
months  after  testator's  death  held  not  a 
satisfaction  of  a  debt  payable  in  a  month 
after  his  death);  Adams  v.  Lavender, 
^t■Clel.  4  Y.  41  (legacy  payable  within 
si:c  tnonths  after  testator's  death  held  not 
a  ftattefactiou  of  debt  payable  in  his  life- 
time or  immediatelv  after  his  death)  ;  Rob- 
erta V.  Parry,  50  Week,  Rep.  46B  [legacy 
Savable  four  years  after  testator's  death)  ; 
[ales  V.  Darell,  3  Beav.  324,  10  L.  J.  Ch. 
X.  S.  10;  Wood  V.  Wood,  7  Beav.  183 
(the  point  not.  however,  being  discussed). 
See  also  Lee  v.  Brown,  4  Ves.  Jr.  362,  4 
Revised  Rep.  20H,  and  Kiehardson  v.  Elphin- 
Btone,  under  VII.  a.  supra. 

In  the  above  caaea  tlie  legacy  was  payable 
by  the  terms  of  the  will  at  a  different  time 
than  the  debt.  And  the  same  rule  has  been 
applied  even  where  no  time  of  payment  of 
the  legacy  is  fixed  by  the  will,  and  by  law 
it  is  not  therefore  payable  until  a  later 
date  than  the  debt.  Thus,  in  Dowse  v, 
Olaaa,  50  L.  J.  Ch.  N".  S.  285,  an  obligation 
by  a  testator  to  pay  an  annuity  of  £10  on 
certain  half -yearly  dates  was  held  not  satis- 
fied by  a  legacy  tn  the  annuitant  of  £10  a 
year,  which  by  law,  and  not  by  direction  in 
the  wilt,  was  payable  only  at  the  end  of  a 
year  after  the  teatator'a  death. 

Following  Dowse  v.  Glass,  supra,  it  was 
held  to  Re  Horlock  [ISB.'i]  1  Ch.  516,  64  L. 
,1,  Ch.  N.  S.  32.'>,  72  L.  T.  N.  S.  223,  43 
Week.  Rep.  410,  13  Reports,  3oS,  that  a 
legacy  of  £400  for  which  no  time  of  pay- 
ment was  fbced  by  the  will  was  not  a  satis- 
faction of  a  debt  to  the  legatee  of  £300  pay- 
able in  three    months    after    the    testator's 

And  in  Re  ^Vatson,  5  Ont.  Week.  Rep. 
3,i4,  the  fact  that  a  legacy  to  the  testator  s 
sister  was  not  payable  for  a  year  after  his 
death,  no  time  of  payment  being  named  in 
the  will,  was  held  to  take  the  case  out  of  the 
general  rule  of  presumptive  satisfaction  of 
a  debt  by  a  It^acy  to  the  creditor,  so  that 
a  present  claim  by  the  legatee  against  the 
testator  was  not  satisfied  by  the  bequest. 

But  in  Ray  v.  Grant  [IQOdj  1  Ch.  667, 
7.1  1^  J.  Ch.  N.  S.  304,  54  Week.  Rep,  all, 
»4  L.  T,  N.  S.  475,  24  Times  L.  R.  240,  4 
Ann.  Cas.  4S7.  a  legacy  of  £400  as  to  which 
no  time  of  payment  was  fixed  was  held  to 
be  a  satisfaction  of  a  debt  from  the  testatrix 
to  the  legatee  payable  on  demand  and  con- 
tracted before  the  will  was  made.  Ap- 
parently, therefore,  the  case  of  Dowse  v. 
Glass,  supra,  is  no  longer  an  authority  on 
the  point  here  considered,  unless  it  be  in 
regard  to  the  satisfaction  of  debts  by  an- 
nuities. 

Although  payment  of  the  legacy  is  de- 
layed only  for  an  inconsiderable  time,  as 
where  the  will  directs  its  payment  la  a 
L.S.A.1015B. 


month  after  the  testator's  death,  it  will  not 
be  deemed  a  Katisfaetion  of  a  debt  to  the 
legatee  due  immediatelv  on  the  testator's 
death.     Clark  v.  Sewell,"3  Atk.  00. 

In  MathewB  v.  Mathews.  2  Ves.  Sr.  635, 
the  court  recalled  a  cajie  "where  an  old 
lady  indebted  to  a  servant  for  wages  by 
will  gave  ten  times  as  much  as  she  owed,  or 
was  likely  to  owe;  yet,  because  made  pay- 
able in  a  month  after  her  own  death,  so 
that  the  servant  might  not  outlive  the 
month,  although  great  odds  the  other  way. 
the  court  laid  hold  of  that"  to  take  the  case 
out  of  the  general  rule  as  a  satisfaction  of 
a  debt  by  a  legacy. 

A  devise  of  land  in  fee  to  a  creditor, 
subject  to  a  life  estate,  was  held  in  Eaton 
V.  Benton,  2  Hill,  576,  not  to  satisfy  the 
debt,  because  even  if  the  rule  as  to  satis- 
faction of  debts  by  a  legacy  applied  in  cases 
of  this  kind,  the  estate  taken  by  the  creditor 
in  this  instance  was  only  one  in  expectancy. 
And  the  fact  that  the  life  estate  was  termi- 
nated by  the  death  of  the  life  tenant  within 
'   'o  days  after  the   decease   of   the 


s  held  n 


o  atfec 


the  I 


tiilt. 


Without  consideration  of  the  exception 
herein  indicated,  the  court  in  Rusting  v. 
Rusling,  42  \.  ,1.  E^.  694.  8  Atl.  534. 
held  that  a  legacy  to  the  testator's  wife  of 
$2,000,  payable  one  year  after  his  death, 
with  interest,  was  a  satisfaction  of  a  debt 
from  him  to  her  for  money  received  from 
her  separate  estate  which  was  owing  at  the 
time  the  will  was  made,  and  also  at  the 
time  of  the  husband's  death. 

I.  Speeiflc  legariea. 

The  following  cases  support  the  proposi- 
tion that  a  legacy  of  specific  chattels  will 
not  be  deemed  a  satisfaction  of  an  obli- 
gation to  par  money:  Cloud  v.  Clinkin- 
heard,  8  B. 'Mou.  307,  48  Am.  Dec.  397; 
Strong  V.  Williams,  12  Mass.  391,  7  Am. 
Dec.  81;  Deichman  v.  Arndt,  4B  N.  J.  Eq. 
106,  22  Atl.  799  (legacy  of  personal  prop- 
erty not  satisfaction  of  bond  debt)  ;  Perry 
V.   Mavwell,    17    N.   C.    (2    Dev.   Eq.)    488 

(legacy  of  notes  and  slaves),  Dey  v.  Wil- 
liams, 22  X.   C.     (2    Dev.    &    B.    Eq.)     60 

(legacy  of  slave  and  household  furniture 
not  Bfttiafactian  of  money  debt,  at  least 
where  there  is  no  deficiency  of  assets  to  pay 
both  debts  and  legacy)  ;  SUnway  v.  Styles, 
2  Eij.  Cas.  Abr.  355,  ^  2. 

m.  Devise  of  land. 
A  devise  of  land  to  a  creditor  will  not  be 
deemed  a  satisfaction  of  an  obligation  to 
pay  monev.  Fetrow  v.  I^ause,  61  III.  App- 
238;  Lisle  v.  Tribhle,  92  Ky.  304,  17  S.  W. 
742  (devise  of  land  for  life  not  satiafactioD 
of  indebtedness  represented  by  note)  ;  Rua- 
ling  V,  Rusting,  42  X.  J.  Eq.  594,  8  Atl.  .134 
(obiter  )  ;  Deichman  v.  Arndt,  49  N.  J.  Eq. 
106,  22  Atl.  790  (devise  of  land  to  be  held 
in  trust  for  the  devisee  until  be  was  twenty- 
one  years  old  held  not  a  satisfaction  of  an 
obligation  to  pay  bond  debt,  even  though 
thelwnd  was  secured  by  mortgage  on  the 
land  devised,  on  account    of    difference    in 
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nature  of  devise  and  debt)  ;  Eaton  i.  Ben- 
ton, 2  Hill,  37(1  (the  fourt  intimating 
that  this  was  the  rule,  tlioiigh  not  nwes- 
earily  deciding  the  point)  ;  BHptiiit  Frniale 
Univeralty  t.  Borden,  332  X.  C.  476,  44  8. 
E.  47,  1007  (devise  of  land  to  a  university 
to  which  the  testator  had  subscribed  a  sum 
of  money,  the  case  pt]SBibl5  supporting  this 
exeeption,  though  falling  also  within  other 
exceptions)  ;  Re  Hershej,  3  Ijine.  Bar,  Xov. 
29,  1873.  cited  in  49  Centiirv  Dig.  ia21 ; 
see  also  Zehender's  Kstate,  l.i  Phila.  .~>««i 
Bryant  v.  Hunter,  3  Wash.  C.  C.  48,  Fed. 
Cas.  No.  2,06B  (the  court  saying  that  the 
general  rule  is  that  a  devise  of  land  is  not 
a  satisfaction  of  an  agreement  to  pay 
money,  but  holding  that  in  this  case  there 
was  by  the  devise  a  performani^e  of 
nant  in  the  testator's  marriage  settlement 
to  convey  to  trustees  real  and  personal 
property  sufficient  to  secure  the  payment  of 
a  certain  sum  to  the  wife  if  she  survived, 
or  to  bequeath  to  her  such  estate  as  should 
equal  the  intended  provision;  decision  on 
this  point  affirmed  in  2  Wheat.  32,  4  L.  cd. 
177,  but  reversed  on  other  grounds)  ;  Gar- 
ret V.  Evers,  Mosely,  364  (devise  of  mort- 
gage as  real  estate,  foreclosure  proceedings 
being  in  progress);  Cranmer's  Case,  2 
Salk  508  (o6i(er);  Eastwood  v,  Vinke,  2 
P.  Wms.  613. 

"It  is  well  settled  that  a  devise  of  land 
is  not  considered  in  taw  a  satisfaction  of  a 
pecuniary  debt."  O  wings  v.  O  wings,  1 
llarr.  4  G.  484. 

A  devise  of  land  for  life,  with  remainder 
to  the  s 

I  in  Re"Dailev.  4 

ii  satisfacti 
claim  by  the  devisee  against  the  testator 
for  services  rendered  while  residing  with, 
and  as  a  part  of,  his  family.  Tlie  decision, 
howerer,  scpms  based  principally  on  other 
grounds  than  tlie  difference  in  nature  of  the 
debt  and  the  devise. 

A  devise  of  real  estate  for  life  has  been 
held  not  to  be  satisfaction  of  a  note  of  the 
testator  held  by  the  devisee.  Graham's 
Kstste,  4  Dauphin  Co,  Rep.  177. 

In  Broughton  v.  Errington,  7  Bro.  P.  C. 
461,  a  devise  of  real  and  personal  property 
was  held  not  to  be  a  satisfaction  of  an  obli- 
gation by  the  testator  under  a  marriage 
settlement  to  pay  an  annuity  of  £1,000  to 
the  legatee,  the  grounds  of  the  decision  not 
being  stated,  but  it  being  one  of  tlie  con- 
tentions of  the  legatee  that  the  provisions 
in  the  will  were  not  of  the  xame  kind  as 
the  debt,  and  that  a  demise  of  land  was  not 
a  satisfaction  of  an  obligation  to  pay 
money. 

n.  Legacy  to  third  parli/, 

A  legacy  to  a  third  party,  and  not  to 
the  creditor,  will  not  be  deemed  a  satis- 
faction of  the  debt.  Rusling  v.  Rusling,  42 
X.  J.  Eq.  504,  8  Atl.  534  (obiter)  ;  Reynolds 
T.  Robinson,  82  X..  Y.  103,  37  Am.  Rep. 
.'i.i3  {legacy  to  creditor's  daughter):  Mut- 
hersn  v.  Gillespie,  12  Wend.  340  (legacy 
to  creditor's  wife)  ;  LadsoD  v.  Ward,  1 
L.R.A,1015B. 


Deaauss  Eq.  314  (legacy  to  the  children  of 
a  deceased  son  held  not  a  satisfactioD  of  a 
debt  from  testator  to  the  son)  ;  Smith  v. 
Smith,  3  Giff.  263,  31  L.  J.  Ch.  N.  S.  91,  7 
Jur.  N.  S.  1140.  5  L.  T.  X.  S.  302;  Hall  v. 
Hill,  4  Ir.  Eq.  Rep.  27,  1  Drury  &  War.  04. 
]  Connor  &,  L.  120  (legacy  to  daughter  held 
not  a  satisfaction  of  bond  debt  to  her  hus- 
band, although  the  debt  waa  created  on  her 
marriage  and  was  in  the  nature  of  a  portion 
for   the  daughter. 

o.  lUlacelltineouH, 

Where  a  testator  bequeathed  to  his  son 
"$500,  and  no  more,"  and  was  at  the  time 
indebted  to  him  in  a  larger  sum,  it  was  held 
that  the  addition  of  the  words  "no  more" 
did  not  show  an  intention  to  satisfv  the 
debt  by  the  legacy,  but  meant  only  that  th.- 
son  should  not  participate  further  in  the 
father's  bountv.  Byrne  v.  Bvrne,  3  Serg.  &, 
R.  54,  S  Am.  Dec.  641. 

Where  the  legacy  in  the  husband's  will 
covered  only  one  of  two  contingent  pro- 
visions in  his  marriage  settlement,  it  was 
held  that,  although  the  contingency  covered 
was  the  one  which  was  afterward  fulfilled, 
the  legacv  was  not  a  satisfaction  of  the 
covenant  '  in  the  settlement.  Devese  v. 
Pontet,  1  Cox,  Cb.  C:as.  188,  1  Revised  Rep. 
13.  In  this  case  the  marriage  settlement 
contained  a  covenant  that  the  executor  of 
the  husband,  within  nine  months  after  his 
death,  in  case  the  wife  survived  and  there 
was  no  issue  of  the  marriage,  should  pay 
her  £800,  and  if  she  survived  and  there  were 
children  then  living,  the  executor  should 
pay  to  the  trustee  of  the  settlement  C800, 
on  trust  to  pay  the  interest  to  the  wife  for 
life  and  after  her  death  to  pay  the  princi- 
pal to  the  children,  and  it  was  held  that,  al- 
though there  was  no  issue  of  the  marriage, 
a  legacy  to  the  wife  bv  the  huebaod  of  a 
greater  amount  than  she  would  have  re- 
ceived under  the  marriage  settlement  was 
not  a  satisfaction  thereof,  the  covenant  in 
the  settlement  not  being  satisfied  in  toto, 
because,  if  a  child  bad  been  born  after  the 
making  of  the  will,  the  second  part  of  the 
covenant  would  not  have  been  satisfied. 

In  Horlock  v.  Wiggins,  L.  R.  39  Ch.  Div. 
142,  58  L.  J.  Ch.  X.  S.  46,  51)  L.  T.  N.  S. 
TIO,  the  fact  that  the  separation  deed  and 
the  will  were  executed  at  almost  the  same 
time,  the  will  apparently  being  executed 
two  days  after  the  deed,  was  regarded  as 
en  important  eoneideratiou  in  reaching  the 
conclusion  that  thi;  legacy  was  not  intend- 
ed as  a  satis'action  of  the  covenant  in  the 
deed.  It  was  said  that  the  presumption  of 
satisfaction  arises  not  on  the  will,  but  on 
the  circumstances  of  the  case,  and  the  rela- 
tive positions  of  the  two  documents  in  point 
of  time  may  be  decisive,  is  often  material, 
and  is  always  relevant.  The  conrt,  however, 
stated  that  it  did  not  say  that  in  no  case 
could  a  presumption  of  satisfaction  ariae 
where  the  documents  were  cotemporaneous. 

Where  the  testatrix  bequeathed  four  an- 
nuities to  dilTerent  persons,  and  two  _  of 
them   could   not   be   deemed   a   satisfaction 
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of  lier  obligation  to  paj*  annuities  of  the 
same  amount  to  the  legateeB,  because  the 
anniiitiea  bcqueathfs]  were  continent,  it  was 
held  that,  there  being  no  reason  to  suppose 
that  the  testatrix  had  a  diflerent  intention 
as  to  the  other  aim ui ties  which  she  be- 
queathed, they  should  not  he  deemed  a  sat- 
isfaction of  her  obligation  to  the  legatees. 
Crompton  v.  Sale,  1  Eq.  Cas.  Abr.  205. 

The  fact  that  other  persons  than  the  wife, 
as  the  trustees  in  the  niarria);e  settlement 
and  children  of  the  testator  whieh  nii)(ht 
be  born  after  the  making  of  the  will,  were 
interested  in  a  bond  debt  of  the  husband 
under  a  raarriagc  settlement  conditioned  for 
payment  of  a  certain  sum  in  trust  for  the 
wife  for  life  and  then  to  their  children,  or, 
if  none,  to  her  absolutely,  was  regarded  in 
Adams  V.  Lavender,  M'Clel.  &  Y.  41,  as  pre- 
cluding presumptive  satisfaction  of  the  debt 
by  a  l^acy  to  the  wife,  although  the  tes- 
tator died  without  issued. 

An  entry  on  the  testator's  account  l>ooks 
expressly  recognizing  a  balance  due  to  a 
legatee  in  a  will  previouslv  executed  was 
said  in  Adams  v.  Olin,  01  Hun,  3ia.  16  N. 
Y.  Supp.  132,  to  be  sulhcient  to  show  that 
there  was  no  intention  on  the  part  of  the 
testator  that  the  debt  should  he  discharged 
by  the  legacy.  For  later  appeal,  not  dis- 
cussing, however,  the  point  of  presumptive 
satisfaction,  see  140  X.  Y.  150,  35  N.  E. 
448. 

Where  a  husband,  after  directing  in  his 
wilt  that  all  his  just  debts  of  every  kind 
should  be  first  paid,  gave  to  his  wife  the  use 
of  certain  specific  personal  property  and 
of  a  sum  of  money  for  her  support  so  long 
as  she  remained  a  widow,  and,  after  making 
other  be<[uests,  expressly  declared  that  it 
was  his  intent  by  the  ivill  "to  give"  to  the 
wife  the  income  arising  from  the  said  sum 
of  money  during  her  widowhood,  it  was  held 
that  the  legacy  was  not  intended  as  a  satis- 
faction of  an  obligation  under  the  marriage 
settlement  for  payment  of  a  certain  sum  to 
the  wife  in  thirtv  dava  after  tlie  husband's 
death.     Bowen  v.'Bowen,  34  Ohio  St.  194. 


It  appears  to  be  well  established,  in  ac- 
cord with  the  general  rule  that  a  testator's 
intention  must  be  determined  from  the  lan- 
guage of  his  will  in  the  absence  of  latent 
ambiguity,  that  where  no  presumption 
arises  from  the  will  that  a  legacy  or  devise 
to  a  creditor  is  intended  as  a  satisfaction 
of  the  debt,  parol  evidence  is  inadmissible 
to  create  such  a  presumption.  Cloud  v. 
Clinkinheard,  8  B.  Mon.  3»T,  *S  Am.  Dec. 
397;  Phillips  v.  ileCombs,  53  N.  Y.  494; 
Reynolds  v.  Robinson,  82  N.  Y.  103,  37  Am. 
Rep.  556;  Schoeuberg's  Estate,  17  Fa.  Co. 
Ct.  488;  Thum's  Estate,  5  Pa.  Dist.  R.  73B; 
Owens  T.  Simpson,  5  Rich.  Eq.  405 ;  Hall  v. 
Hill,  4  Ir.  Eq.  Rep.  27,  1  Drury  t  War.  94, 
1  Connor  &  L.  120. 

"A  legacy  implies  a  bounty,  and  not  a 
payment,  and  to  permit  extrinsic  evidence 
L.R.A.191SI!. 


the  material  import  of  the  donative  v 
would  bo  to  contradict  by  oral  evidence  the 
legal  cITcct  of  the  written  instrument,  and 
would  violate  the  policy  of  the  statute  of 
wills."  Reynolds  v.  Robinson,  82  X.  Y.  103, 
37  Am,  Rep.  55.1. 

On  the  other  hand,  where,  from  the  will 
itself,  a  presumption  arises  that  a  legacy  to 
a  creditor  is  intended  as  a  satisfaction  of 
the  debt,  parol  evidence  in  admissible  to 
repel  or  rebut  the  presumption.  Wallace  v. 
Pomfret,  11  Yes.  Jur.  542,  8  Revised  Rep. 
241,  holding  that  where  there  was  a  pre- 
sumption Uiat  the  testator  intended  a 
legacy  to  a  servant  as  a  satisfaction  of  a, 
claim  for  wages,  parol  evidence  was  admis- 
sible that  the  testator  intended  to  pay  the 
debt  as  well  as  the  legacy.  See  also  Fitch 
v.  Pcckham,  16  Vt.  150.  citing  the  above 
case,  and  apparently  approving  the  con- 
clusion reached,  although  in  the  Peckham 
Case  evidence  that  tbe  testator  did  not  in- 
tend the  legacy  as  a  satisfaction  of  tb« 
debt   to   the   legatee   was  admitted  without 

Tha  cases  first  cited  under  this  sub- 
division also  generally  recognize  and  ap- 
prove the  principle  that  parol  evidence  ia 
admissible    to    rebut    the    presumption    of 

"Undoubtedly  a  legacy  ia  presumed  to  be 
intended  as  a  payment  of  a  debt  of  the  same 
or  less  amount  due  by  the  testator  to  the 
legatee;  and  where  the  existence  of  such  a 
debt  is  shown  by  extrinsic  evidence,  eTi- 
dence  of  this  same  kind  ia  admissible  to  re- 
pel, or  to  strengthen,  the  presumption." 
Ihum's  Estate,  5  Pa.  Dist.  R.   739. 

"Inasmuch  as  the  presumption  is  arbi- 
trary and  often  in  conflict  with  the  real  mo- 
tive and  wishes  of  the  testator,  and  seem- 
ingly harsh,  the  courts  have  been  prompt 
to  seiie  upon  many  circumstances  to  coun- 
teract and  overcome  it.  It  is  doubtless  be- 
cause of  a  discontent  with  the  rule  itself, 
and  to  prevent  its  application  (when  noth- 
ing in  the  will  itself  could  be  seized  upon), 
that  the  admission  of  extrinsic  testimony, 
such  as  the  declarations  of  the  testator, 
contemporaneous  witli  the  testamentary 
paper,  and  afterwards,  were  let  in  to  prove 
that  the  intent  was  one  way  or  the  other." 
Gilliam  v.  Brown,  43  Miss.  641. 

But  in  Fowler  v.  Fowler,  3  P.  Wms.  353, 
tbe  court  was  of  the  opinion  that  parol  evi- 
dence should  not  be  admitted  to  show  that 
the  testator  intended  to  give  a  legacy  ex- 
clusive of  the  debt,  although  in  this  in- 
Htaiicc  the  presumption  prevailed  tliat  the 
legacy  to  the  wife,  to  whom  tlie  husband  was 
indebted,  was  intended  as  a  satisfaction  of 
the  debt. 

In  Oilliam  v.  Brown,  supra,  it  was  held 
that  where  no  presumption  arose  from  the 
will  itself  or  from  attending  circumstances, 
that  the  legacy  was  intended  as  a  satisfac- 
tion of  a  debt  to  the  legatee,  parol  evidence 
that  the  testator  did  not  intend  the  legacy 
to  be  a  satisfaction  should  not  have  been 
admitted,  as  it  would  only  serve  the  useless 
purpose  of   repelling  a   presumption  which 
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did  not  arise;  but  its  adiDiesion  was  held 
not  to  he  prejudicial  error. 

In  Cutlibert  v.  Peacock,  2  Vom,  5!)3,  parol 
<'videnoe  was  admitted  that  the  testator 
did  not  intend  a  tegncy  to  be  a  satiefae- 
tion  of  a  debt  to  the  legatee,  the  court  dis- 
nii><£in(!  the  point,  however,  by  the  Btate- 
inent  that  the  conatruction  of  makin;;  a  gift 
a  satisfaction  had  in  many  cases  been  car- 
ried too  far,  and  that  it  naa  reHBonabIc  in 
auch  eased  to  admit  parol  proof  as  to  the 
testator's  intention. 

'ITiat  parol  evidence  as  to  the  intentions 
of  the  testator  in  making  a  bequest  to  a 
creditor  is  not  objectionable  on  the  ground 


2-(B. 

Parol  evidence  that  the  testator  oired 
lE.iOO  to  his  wife,  and  that  provisions  in  his 
will  for  payment  by  devisees  of  this  amount 
to  her  n'ere  not  intended  as  a  bounty,  but 
simply  aa  b  payment  of  the  debt,  was  held 
admissible  in  Chaplin  v.  Leapley,  35  Ind. 
App.  Sll,  74  N.  E.  o4e,  to  show  that  no 
bene&cial  provision  for  the  wife  was  made 
by  the  will  in  lieu  of  her  interest  in  prop- 
erty devised,  so  as  to  require  her  to  make 
an  election,  even  if  it  should  be  assumed 
that  such  evidence  was  otherwise  inadmis- 
sible to  show  the  testator's  intention. 

Generally,  as  to,  competency  of  scrivener 
or  draftsman  to  testify  as  to  his  own  or  the 
testator's  intention,  see  note  to  Xapier  r. 
Little.  38L,R.A.(X.S.)  91. 

IX.  MUfvllaneouo. 

It  has  been  held  that  the  doctrine  of  satis- 
faction of  a  debt  by  a  legacy  can  be  applied 
only  in  a  court  of  equity,  and  that  a  com- 
mon-law court  cannot  adjudge  a  legal  claim 
satisfied  by  a  pecuniary  legacy,  for  the  re- 
covery of  which  no  action  at  law  would 
lie.    Cole  V.  Cole.  3  L'.  C.  Q.  B.  O.  S.  7«., 

'■In  cascH  where  the  presumption  of  satis- 
faction exists,  and  the  legacy  operates  aa 
an  eiitinguisbnient  of  the  debt  due  by  the 
testator  to  the  legatee,  it  is  a  mere  equi- 
table, and  not  a  legal,  presumption,  and  is 
only  available  in  a  court  of  equity,  and  not 
in  a  court  of  law."  Cloud  v.  Clinkinbeard, 
8  B.  Mon.  307,  48  Am,  Dee.  397. 

A  legacy  which  has  not  been  paid,  and  is 
payable  only  out  of  the  proceeds  of  certain 
property,  is  not  a  defense  to  an  action  on  a 
debt  from  the  testator  to  the  legatee. 
Bishop  v.  Robinson,  12  X.  B.  08. 

Also  in  Malony  v.  Scanlan,  .'i3  111.  122,  it 
was  held  that  even  if  a  legacy  to  a  cred- 
itor should  be  regarded  as  a  satisfaction 
of  the  debt,  the  legacy  must  be  paid  before 
it  can  be  set  up  as  a  discharge  of  the  debt, 
and  that,  where  the  legacy  has  not  been 
paid,  evidence  of  the  legacy  is  not  admissi- 
ble to  defeat  a  claim  for  the  debt.  After  the 
debt  had  been  allowed  sod  paid,  and  a  de- 
mand had  been  made  for  the  legacy,  tlie 
question  could  then  it  was  said  iie  raised 
whether  it  was  intended  as  a  gift  or  merely 
as  a  satisfaction  of  the  debt. 

tn  Louisiana  it  is  provided  by  statute 
L.R.A.1S15B. 


that  "a  legacy  niadc  to  a  creditor  shall  not 
be  deemed  to  l)e  in  compensation  of  the  debt, 
nor  a  legacy  made  to  a  servant  in  com- 
pensation of  his  wages."  Jackson's  Succes- 
sion, 47  La,  Ann.  1080.  17  So.  598.  The 
word  "deemed"  as  used  in  the  statute  was 
said  to  mean  simply  that  no  interpretation 
unfavoral)le  to  the  creditor  should  be  placed 
upon  the  will  by  the  fact  alone  of  the  legacy 
to  the  creditor.  The  statute  was  not  re- 
garded as  precluding  satisfaction  of  a  debt 
by  a  legacy  if  the  will  sufficiently  indicated 
this  to  be  the  testator's  intention. 

An  instruction  was  given  in  Morris  v. 
Simpson,  3  Houst.  (Del. I  ii68,  an  action 
for  board  and  care  of  the  testator  brought 
by  a  nephew  who  was  a  legatee  to  the 
amount  of  SoOO,  that  the  legacy  was  not  to 
be  deemed  a  payment  either  in  full  or  iu 
part  of  the  claim  of  the  plaintiff  against  the 
estate,  unless  it  expressly  appeared  in  the 
will,  or  by  manifest  implication  from  some- 
thing contained  in  it,  that  such  was  the  in- 
tention of  the  testator,  the  court  citing 
Rev,  Code.  303,  but  not  setting  forth  the 
atatute.  The  verdict,  however,  for  the  plain- 
tiff, was  for  a  much  larger  sum  than  the 
legacy.  r 

It  has  been  held  that  a  legacy  in  satis- 
faction of  a  debt  is  created  by  a  provision 
in  the  will  that  the  testator's  mother  should 
"receive  the  sum  of  S1,G50,  being  the  amount 
of  borrowed  money  due  her;  alao  interest 
on  the  aame  as  might  appear  by  the  note 
held  by  her  for  the  above  amount,"  notes 
for  the  amount  named  having  been  given. 
Be  Thompson,  5  Dcm.  393. 

A  devise  was  held  to  be  intended  as  a 
satisfaction  of  an  obligation  to  convey  half 
of  a  S-acre  tract  of  land,  and  not  as  a 
bounty  of  the  other  half,  where  the  devisee 
had  agreed  to  erect  a  mill  on  the  tract,  and 
the  testator  agreed  to  convey  to  the  devisee 
title  to  one  half  thereof,  but  died  before 
doing  so,  and  made  provision  in  his  will 
that  "one  half  of  the  gristmill  with  5  acres 
of  land  "laid  out  so  as  to  include  the  milt 
should  go  to  the  devisee,  and  that  the 
section  of  land  containing  the  5-acre  tract 
should  be  given  to  other  parties  "with  the 
exception  of  the  one  half  of  the  5  acrea." 
Ureen  v.  Green,  46  Ind.  417.  R.  E.  H. 
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D.   E.   VIRTUE  et  al.,   Respta.. 


(123  Minn.  17,  142  N.  W.  930.) 

Vnfalr  trade  —  false  claim  of  lnfpiii(c- 
ment  of  patent, 

1.  Defendant  Owatonna  Manufacturing 
Company  manufactured  a  combined  churn 
and  butter  worker.    It  owned  ■  patent  upon 
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a  dpvice  known  aa  the  "two  epeed."  b^  the  i 
Hie  of  which  the  churn  was  turned  rapidly  I 
for  making  butter  and  slowly  for  working  it. 
PlaintifTs  used  a  device  upon  a  coinbioed 
c-hurn  and  butter  worker  nianufaetured  by 
them  that  would  have  been  an  infringement 
had  defendant's  patent  been  valid;  but  it! 
ivaa  void,  '  Dcfendajits  made  representations 
to  plaintilTa'  euatomere  that  plaintifTs' 
fhum  was  an  infringment  on  their  patent, 
and  threatened  prosecution  for  infringement. 
Such  repreaentations  and  threats  were  ac- 
tionable- 
Same  —  minrrpresentatlon  —  rigfit.  . 

2.  The  laws  of  competition  do  not  counte- 
nance misrepresentation  of  the  busineas  or  • 
goods  of  a  competitor.  l 
Trial  —  Jury  —  ads  within  Hcope  of  eiii*  '■ 

ployn>«nt. 

3.  There  was  evidence  for  the  jury  on  the 
question  whether  the  agents  making  sucli 
representations  bound  defendants,  under  the 
rule  that  a  principal  is  responsible  for  tlie 
torts  of  bis  agent,  committed  in  the  course 
of  his  employment  or  in  the  line  of  his 
duty,  with  a  view  to  the  furtherance  of  his 
master's  biiainess,  and  not  for  a  purpose 
personal  to  himself. 

Xote.  ~  Liability  Of  individiiai,  In  the 
absence  of  any  element  of  coiiapli-ncy, 
far  driving  away  another'it  citsfomcrs. 

This  note  is  supplemental  to  a  note  on 
the  same  subject  in  22  L.R.A.(X.S.)   1224. 

Aa  to  the  right  of  action  for  damages  for 
inducing  breach  of  contract,  see  notes  in 
la  L.R.A.(N.S.l  74S  and  28  L.E.A.(!;,S.) 
filo;  and  see  also  notes  to  Schonwald  v, 
Basains,  39  L.R.A.  ( X.S. )  854,  and  Sleeper 
V.  Baker,  39  L.R.A.(N.S.I  864.  For  varl- : 
ous  other  related  questions,  see  notes  re- 1 
ferred  to  in  Index  to  L.R.A.  notes,  ''Monop- 1 
olies  and  Combinations."  ! 

The  question  involves  the  right  of  one  per- 
son to  interfere  with  or  injure  the  businees 
of  another.  As  sliown  in  the  note  first  j 
referred  t«,  and  as  will  appear  in  the  cases  | 
included  herein,  the  question  ariaea  in  vari- 
ous  forms.  Althouj^h  the  cases  considering 
the  question  have  not  a;;reed  upon  any  defi- 
nite rule  to  be  followed  in  determining  what 
interference,  if  any,  with  the  business  of  an- 
other, is  wrongful,  there  is  a  surprising 
unanimity  among  them  as  to  the  result 
reached.  The  cases  are  practically  agreed 
in  recognizing  that  tlie  malice  of  the  wrong- 
doer is  not,  in  all  cases,  a  practical  teat  by 
which  to  determine  the  question  of  his  lia- 
bility for  injuring  another's  buainess.  It 
is  obvious  that  courts  cannot  inquire  into 
the  motive  actuating  persons  in  the  exercise  ' 
of  the  ordinary  business  alTairs  of  life,  and  I 
attach  to  such  exercise  a  penalty  if  found  | 
by  a  court  or  jury  tliat  the  motive  of  thcj 
person  in  the  e.xercise  of  the  particular  | 
right  was  malicious.  Such  a  doctrine  would  i 
so  largely  hamper  and  handicap  business 
that  the  injury  therefrom  would  be  much 
greater  than  that  sought  to  be  relieved  or 
obviated  by  the  rule.  I 

L.R.A.1915B. 


Patent  —  warning     aicalnst     Infrlnce- 

4.  The  owner  of  a  patent  may,  in  good 
faith,  warn  against  infringement,  and  give 
notice  of  intention  to  enforce  hia  rights: 
but  if  his  patent  is  void,  be  may  not  make 
representations  of  infringement  or  threats 
of  prosecution  to  the  injury  of  another. 
Unrafr  trade  —  false  representallons  — 

materiality. 

5.  These  representations  were  material. 
The  "two  speed"  principle  was  essential  to 
any  successful  combined  churn  and  butter 
worker.  There  is  evidence  that  they  dam- 
aged plaintifTa. 

Same  —  ditferent  liifrtneemcnt. 

tt.  Such  representations  were  not  rendered 
harmless  by  tlie  fact  that  plaintiffs'  chum 
was  afterwards  found  to  infringe  a  different 
pateut  owned  by  the  other  defendant. 
Malicious    prosecution    —   civil    anil   ^ 

when  lies. 

7.  An  action  will  lie  for  malicious  prose- 

terference  witli  the  person  or  property  of 
the  person  sued.  To  maiiitain  such  action, 
plaintifTs  must  prove  malice  and  palpable 
want  of  probable  cause. 

It  is  clear  that  there  are  rights  which 
may  be  exercised  by  an  individual,  and  for 
any  injury  arising  from  the  ejiercise  there- 
of he  cannot  be  held  reB|>onsible,  no  matter 
what  his  motive  may  have  been.  These  may 
properly  be  characterized  as  absolute  rights. 
For  the  distinction  between  absolute  and 
qualified  rights,  see  note  in  26  L.R.A.|X.S.| 
869.  It  is  equally  clear  tliat  many  of  the 
rights  of  an  individual  in  engaging  in  com- 
peting business  witli  other  individuals,  as 
well  as  I'ugasing  in  the  ordinary  aflaira  of 
life,  are  qualilied  rather  than  absolute,  and 
if,  in  the  exercise  thereof,  injury  results  to 
another,  he  becomes  responsible  therefor  if 
he  acted  maliciously.  It  is  also  equally 
clear  tliat  while  a  person  has  a  right  to  sell 
his  property  at  any  price  he  may  choose, 
and  the  right  to  advertise  his  property  at 
such  price  as  he  chooses,  and  may  bona  fide 
engage  in  any  legitimate  business,  yet  he 
cannot,  under  tlie  guise  of  exercising  these 
rights,  merely  pretend  to  sell  property  or 
engage  in  some  husincsR  where  his  purpose 
is  thereby  to  injure  anotber,  and  not  to  sell 
the  property  or  permanently  engage  in  the 
business. 

In  addition  to  the  cases  referred  to  in 
the  note  in  22  L.R.A.  (N.S.)  this  doctrine 
is  sustained  in  Boggs  v.  Duncan-Schell  Fur- 
niture Co.  pobt,  lillG,  holding  it  an  action- 
able wrong  for  a  merchant  engaged  in  the 
sale  of  sewing  machines  to  advertise  for  sale 
at  a  price  much  less  than  the  ordinary  retail 
price,  sewing  machines  of  a  kind  and  de- 
scription which  he  does  not  have  on  hand 
to  sell,  and  wliicli  he  cannot  procure,  hia 
purpose  being  to  drive  out  of  business  a 
competitor  engaged  in  the  sale  of  such 
machines.  The  court  here  asserts  the  rule 
that  there  is  a  difference  between  lawful 
competition      and      simulated     competition 
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Same  —  ivlion  action 

S,   Tbe   right   of   action   does  not   accru<> 
until  audi  suit  ia  terminated  favorably  to 
the  defenilant  tlicrein. 
Jnd^iient  —  Interloculor)-  decree  —  res 

Judlcnta. 

!).  In  the  patent  infrinfrement  suit  eom- 
menced  by  the  Creamery  Package  Manufac- 
turing Company  against  theac  piaintilfs,  an 
interlocutory  decree  was  entered  sustaining 
that  company's  claims  in  subHtautial  par- 
ticulars. This  decree  is  not  res  Judicata. 
but  it  is  decisive  that  these  plaintiSs  have 
not  yet  prevailed. 
Evidence   —    niallcloua    prosecution    — 

snfflclency. 

10.  As  to  the  patent  HUit  prseecuted  in  the 
name  of  the  Oivatonna  Manufactliritig  Com- 
pany, the  evidence  ia  sutGcivnt  to  require 
submieaion  to  the  jury  of  the  qiieation 
whether  the  pvoaceution  wb«  malieioua,  and 
probable  cause  is  not  concluBively  proven. 
Patent  —  presuntpllon  ot  Tatldlty. 

11.  A  patent  ia  preaumed  valid  until  the 
contrary  is  proven  beyond  a  reasonable 
douht,  and  ita  iBsuance,  when  fairly  pro- 
cured, justillca  suit  by  the  patentee  for  in- 
fringeioent  against  one  using  the  same  de- 


vice;  but  when  it  is  proven  that  an  inven- 
tion waa  in  use  prior  to  the  issuance  of  the 
patent,  the  burden  of  proof  is  on  the  paten- 
I  tee  to  establish  its  validity. 
Evidence  —  patents  —  validity. 

12.  'lliere  ia  evidence  thai,  after  com- 
mencement of  the  suit  for  infringement  of 
the  "'two  speed"'  patent,  a  conference  wah 
had,  and  defendants'  attorney  showed  to 
the  attorney  and  an  othcer  of  the  complain- 
ants other  letters  patent  which  had  been  ia- 
aued  prior  to  the  complainants'.  This  evi- 
dence was  insufficient  to  show  that  the  com- 
plainants thereafter  continued  such  suits 
with  knowledge  that  their  patent  was  void, 
in  the  absence  of  proof  as  to  the  nature  of 
the  prior  patents  which  were  ao  produced. 
Malicious  proaccullon  —  ndvlce  of  conn- 
ael  —  effect. 

Advice  of  counsel  is  a  complete  de- 
action  for  maliciouB  prosecution 
oi  a  civil  action  only  when  it  appears  that 
tlie  prosecutor  fully  and  fairly  stated  all 
the  facts  wlthiu  his  knowledge,  or  which, 
by  reasonable  diligence,  he  night  have 
learned,  to  a  reputable  attorney,  and  tliat, 
in  bringing  tJie  action,  he  in  good  faith 
acted  on  the  advice  given  him.    The  question 


fense  to  a 


carried  on  with  the  sole  purpose  and  intent, 
not  of  profit  and  gain,  but  of  malicioualy 
injuring  others  engaged  in  that  buainesB. 
And  it  ia  auid  that  the  law  will  not  per- 
mit a  person  to  masquerade  in  the  guise 
of  honest  coni|)etition  solely  for  tbe  pur- 
pose of  injuring  hiB  neighbor,  nor  will  it 
permit  him  to  simulate  that  which  is  right 
for  the  sole  purpose  of  protecting  him- 
self in  the  doing  of  that  which  is  palpably 

In  Dunshee  v.  Standard  Oil  Co.  152 
Iowa,  Gia,  36  L.1{.A.(X.S.|  263,  132  X.  \V. 
■171,  it  is  said  that  if  there  was  no  real 
purpose  or  desire  to  establish  a  competing 
bnsinesB,  but,  under  the  guise  or  pretense 
of  competition,  to  accompliali  a  malicious 
purpose  to  ruin  the  plaintiff  or  drive  it  out 
of  business,  the  defendants  intending  to  re- 
tire therefrom  when  this  end  had  been  se- 
cured, then  they  can  claim  no  immunity  un- 
der the  rulea  of  law  which  recognize  and 
protect  competition  between  dealers  in  the 
same  line  of  business,  seeking  in  good  faith 
the  patronage  of  the  same  people. 

And  see  the  preceding  case  on  a  prior 
appeal,  126  N.  W.  342.  wherein  the  note  in 
C2  I*R.A.  727  is  quoted  to  the  effect  that  if 
a  person,  with  the  aole  and  malicious  pur- 
poae  of  injuring  another,  and  without  my 
benefit,  interest,  or  pleasure  to  himself  or 
others,  commits  an  act  which,  if  done  in 
good  faith,  is  justifiable,  he  is  liable  to  an 
action  in  favor  of  auch  other  person  for  the 
damages  he  may  have  sustained  therefrom. 

Another  illustration  of  what  may  consti- 
tute unlawful  and  actionable  interference 
by  one  competitor  with  the  business  of  an- 
other is  to  be  found  in  Virtue  v.  Cbeam- 
nr  Package  Mfg.  Co.,  holding  that  the 
right  to  give  notice  of  infringement  of  pat- 
ent is  not  privileged  where  exercised  bv 
L.R.A.lfll5B. 


giving  notice  to  a  competitor's 
present  and  prospective,  not  for  the  purpose 
of  protecting  the  claimant's  rights,  but  to 
destroy  tbe  business  of  the  competitor, 
where  tbe  claimant  is  unable  to  sustain  tbe 
patent  in  court.  For  similar  cases,  see  note 
in  22  L.R.A.(X.S.)   1224. 

It  constitutes  an  actionable  nrong  for  an 
emploj'cr  of  a  large  number  of  employees, 
by  threatening  their  discharge,  to  coerce 
them  to  discontinue  trading  with  a  certain 
merchant,  for  the  malicious  purpose  of  in- 
juring the  latter.  WesW  v.  Native  Lumber 
Co.  97  Miss.  811,  53  So.  346,  Ann.  Cas. 
1912D,  796,  As  to  validity  of  agreement 
at  common  law  by  which  an  employer  seeks 
to  direct  the  trade  of  hia  employees  to  tbe 
other  party,  see  note  to  Stewart  v.  Stearns 
k  C.  Lumber  Co.  24  L.R.A.{K.S.)   649. 

And  it  is  an  actionable  wrong  malicious- 
ly to  interfere  with  and  prevent  the  sale  of 
real  estate  by  a  broker,  although  at  the 
time  the  ntgotiationa  had  not  reached  the 
point  of  a  binding  contract.  Krigbaum  v. 
Sbarbaro,   Z3   Cal.   App.  427,   13S  Pac.  364. 

So,  it  ia  an  actionable  wrong  to  resort 
to  unlawful  methods  to  prevent  the  execu- 
tion of  a  contract  between  third  persons, 
although  the  object  is  to  secure  the  con- 
tract for  the  heneSt  of  the  wrongdoer. 
Lewis  V.  Bloede,  120  C.  C.  A.  335,  202  Fed. 
7. 

And  it  is  on  actionable  wrong  to  in- 
timidate a  contractor,  thereby  preventing 
him  from  building  a  house  upon  the  real 
estate  of  another,  and  for  so  doing  the 
wrongdoers  are  liable  to  the  owners  of  the 
real  eatatc.  Day  v.  Hunnicutt,  —  Tex.  Civ. 
App.  — ,  160  g.  W.  134. 

A  good  illustration  of  tbe  exercise  of  a 
right  which  ia  not  actionable,  although  the 
right  is  exercised  maliciously  to  injure  an- 
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whether     in     this     case    these    defendants 
acted  in  good  faith,  and  in  reliitncc  on  the 
advice  of  their  counsel,  was,  under  tlie  ev- 
idence, for  tlie  jury. 
lilmllalion  of  sMIon  —  ntallclons  prose- 

cntion. 
'  14.  A  claim  for  tnalicioun  prosecution  of 
a  civil  action  is  ruled  by  Rev.  Laws  ISOa,  § 
4076,  Bubdiv.  5,  allowing  six  years  for  com- 
mencement of  an  action  for  any  injury  to 
person  or  rights  not  arising  on  contract, 
and  Dot  by  ^  4078,  limiting  actions  for 
libel,  slander,  assault,  battery,  false  im- 
prisonment, or  other  tort  resulting  in  per- 
sonal injury,  to  two  years. 
Judicm^nt  —  under  Federal  slatnic  — 

Interference  with  business. 

15.  A  judirment  for  defendants  in  ■  prior 
action  in  the  Federal  courts  to  recover 
treble  damages  for  allied  combination  in 
restraint  of  trade,  in  violation  of  the  Sher- 
man antitrust  act  (act  July  2,  1800),  was 
not  ret  judicata  of  plaintiffs  right  to  main- 
tain a  common-law  action  for  interference 
with  their  business  by  false  represen  tat  ions, 
threats,  and  malicious  prosecution. 
Sftme  —  gist  of  action. 

Id.    Combination    in    restraint    of    trad>- 
was  the  gist  of  the  action  in  the  Federal 
court.     It  is  not  the  gist  of  the  common- 
law  action. 
Joint  debtor  —  tort  —  conspiracy. 

17.  A  joint  tort  may  be  committed  with- 
out the  existence  of  any  couspfracy  or  com- 
bination in  restraint  of  trade. 

Same  —  Independent  acts  —  joint  lia- 
bility. 

18.  The  false  representations  charged  in 
this  case  were  all  made  by  ofUcers  or  agents 
of  tlie  defendant  Creamery  Package  Manu- 
facturing Company.  The  infringement  suit 
which  failed  was  in  the  name  of  the  defend- 
ant    Owatonna     Manufacturing     Company. 


There  was  evidence  to  go  to  the  jury  as  to 
the  liabilitv  of  both  defendants,  under  the 
rule  that  all  who  actively  participate  in  tlm 
eotnmisiiion  of  a  tort,  or  who  procure,  com- 
mand, direct,  advise,  enooiirage,  aid,  or  abet 
its  commission,  or  who  ratify  it,  are  jointly 
and  severally  liable,  even  thou^  they  act 
independently  or  without  coucert  of  action 
or  common  purpose,  provided  their  acts  con- 
cur   in    tending   to    produce   one    resulting 

Damages  —  e.vce^Hlvo  allowunce  —  prej- 

ID.  There  was  evidence  that  plaintiSa 
owned  some  patents.  There  was  none  that 
their  value  had  been  destroyed  by  the  al- 
leged wrongs,  or  as  to  the  extent  to  which 
it  had  been  injured.  There  was  evidence  that 
plaintiffs  owned  a  manufacturing  plant,  but 
none  as  to  the  amount  it  had  been  dam- 
aged. There  was  evidence  that  plaintifFfi 
expended  time  and  money  in  the  defease  of 
the  infringement  suit.  The  evidence  iti 
vague  as  to  the  necessity  thereof,  aod  there 
is  no  evidence  of  the  value  of  plainti(r«' 
time.  Plaintiffs  claim  damages  for  injury 
to  their  business  and  its  go^  will.  Their 
total  sales  from  the  inception  of  this  busi- 
ness were  less  than  $S,000,  and  the  total 
profits  less  than  $3,000.  Held,  a  verdict 
awarding  «^T,500  was  ao  excessive  as  to  in- 
dicate passion  and  prejudice. 
Same  —  proof  —  certainly. 

20.  Damages  must  be  proven  with  reason- 
able certainty.  To  recover  damages  for  in- 
jury to  property,  there  must  be  fair  proof 
of  the  existence  and  amount  of  damage.  To 
recover  for  expenditure  of  time  and  money, 
there  must  be  evidence  of  the  necessity 
thereof,  and  of  the  value  of  such  time. 
Upon  proper  proof  there  may  be  a  reeovery 
for  injury  to  business,  its  reputation,  stana- 
ing,  and  good  will.    Such  damages  must  not 


other,  is  to  l>e  found  in  Buck  v.  Latham, 
110  Minn.  523.  126  N.  W.  278,  holding  it 
not  an  actionable  wron^  for  one,  with  the 
sole  purpose  of  harrassing  and  oppressing 
another,  and  subjecting  him  to  the  eipenaes 
of  a  suit,  forcing  him  to  dispose  of  bis  prop- 
ertv  at  a  sacrince,  and  injuring  his  hnan- 
cial  standing,  to  purchase  a  past-due  note 
against  him  and  sue-him  thereon  for  the 
purpose  of  enforcing  payment  thereof.  The 
court  points  out  that  it  is  apparent  that 
the  "plaintiff  bad  a  perfectly  legal  right 
to  do  that  with  which  he  is  charged  with 
doing,  which  was  simply  this:  he  bought  a 
past-due  negotiable  promissory  note,  pay- 
mg  full  varne  therefor,  and  brought  this 
action  against  the  defendant  to  recover  the 
amount  due  on  the  note,  whicii  the  defend- 
ant might  have  paid  at  any  time  and  avoid- 
ed the  suit." 

The  keeper  of  a  restaurant,  injured  in 
liis  business  by  the  order  of  authorities  of 
a  college  located  at  the  same  place,  that 
students  must  not  enter  eating  houses  and 
places  of  amusement  not  controlled  by  the 
college,  has  no  cause  of  action  against  the 
authorities  for  the  injury  thus  inflicted, 
L.R.A.I915H. 


since  such  authorities,  in  their  control  of 
the  students  and  their  care,  stand  in  the 
position  of  parents,  and  hence,  in  matters 
of  the  kind  referred  to,  are  not  responsible 
to  third  persons  for  the  manner  in  which 
thev  eKerciae  this  control.  Gott  v.  Berea 
College,  156  Ky,  370,  51  L.R.A.(>i3.)  17, 
Ifll  S.  W.  204. 

A  recent  ease  applying  the  doctrine  of 
nonliability  for  driving  away  another's  cus- 
tomers through  the  exercise  of  an  absolute 
right  is  Brooks  v.  Ingram,  —  Ala.  — ,  65 
So.  138,  holding  that  the  owner  of  real 
estate,  located  at  the  terminus  of  a  pro- 
posed excursion,  had  the  right  to  notify  pro- 
spective e^ccursionists  that  they  would  not 
be  permitted  to  trespass  upon  said  real  es- 
tate, and  that  they  would  be  arrested  for 
trespass  if  they  went  thereon,  although  the 
effect  of  such  statements  and  threats  was  to 
influence  the  prospective  excursionists  to 
whom  it  was  made  to  refrain  from  patron- 
ising the  escursion,  to  the  loss  of  the  pro- 
moter thereof,  and  that  hence  no  action 
could  be  maintained  by  the  latter  for  the 
loss  thereby  occasioned  him.  A.  G.  & 
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be  Bpeculfttive  and  conjectural;  yet,  wbore 
it  it  certain  that  dami^ea  have  accrued  tu 
plaintiff B  from  defendflnts'  wrongful  acth. 
piaintiffa  will  not  be  denied  a  recovery  oi 
any  damans  whatever,  solely  because  of  un- 
certainty aa  to  the  amount  of  damages  8UB- 

ETld«nce  —  contract  relHtlon. 

21.  An  exclusive  salei  contract  eKiatiug 
between  defendants  was  admigsible  to  show 
the  relation  between  them  at  the  time  of  the 
acts  complained  of.  The  prior  contracts 
between  the  in  were  immaterial  and  inad- 
misBible. 

Same  —  proflte  —  intention. 

22.  Evidence  of  defendants'  prices  and 
profits  on  churns,  and  evidence  that  plain- 
tiffs did  not  intend  to  infringe  defendants' 
patents,  and  believed  they  were  not  doing 
BO,  was  inadmissible. 

Same  —  cop;  of  writing. 

23.  A  copy  of  a  writing,  not  nhown  to 
have  emanated  from  either  of  the  defend- 
ants, was  inadmissible. 

Same  ■—  JndEment. 

24.  A   judgment  of  diBmissal  is  not  evi- 
dence   in    a    subsequent    suit    between    the 
same  parties  for  the  same  cause. 
Election  ot  remedies  —  suit  on  noncx- 

let«nt  cause. 

25.  A  suit  on  an  alleged  cause  of  action 
tiiat  does  not  in  fact  exist  is  not  an  election 
of  remedies. 

Appeal  —  Instruction  —  both     defend- 

26.  It  was  error  to  instruct  the  jury  that 
their  verdict  must  be  for  or  against  both 
defendants,  and  that  the  only  question  for 
them  to  determine  was  whether  or  not  there 
waa  a  conapiracj  between  them  to  injure 
piaintiffa. 

Evidence  —  collateral  facts. 

27.  A  trial  court  may,  in  its  discretion, 
permit  evidence  of  collateral  tacts,  when 
of  probative  value;  hut  it  is  error  to  re- 
ceive Euch  evidence  to  such  an  ex'tent  as  to 
overshadow  the  real  issues. 

New  trial  —  defecM  in  Instructions. 

28.  The  court  began  its  charge  with  in- 
structions OD  punitive  damages,  and,  after 
withdrawing  from  the  jury  plaintiffs'  claim 
to  recover  for  violation  of  state  and  Fed- 
eral laws  relating  to  contracts  in  restraint 
of  trade,  fallowed  with  a  long  discussion  of 
the  proper  construction  of  those  laws.  The 
charge  was  so  given  as  to  furnish  insuffi- 
cient guidance  as  to  the  facts  necessary  to 
warrant  a  recovery,  or  as  to  the  measure 
or  elements  of  da'magc.  There  was  such 
failure  to  charge  on  vital  issues  as  entitled 
defendants  to  a  new  trial. 


On  Petition  for  Behearing. 

Patent  —  erroneous  notice  of  Infringe- 
ment —  llabilKy. 

2fi.  Notices  of  infringement  and  threats  of 
suit,  made  by  one  holding  or  claiming  an 
interest  in  a  patent,  are  qualifiedly  privi- 
leged. If  made  by  one  in  good  faith,  and 
L.R.A.10I5B. 


in  the  honest  and  reasonable  belief  that  his 
claims  are  valid,  and  in  an  honest  effort  to 
protect  them   from    invasion,   he   is   within 

his  rights,  and  will  not  be  liable  therefor, 
even  though  his  patent  prove  invalid ;  but 
if  the  patentee  is  pursuing  a  course  whicb 
is  calculated  to  unnecessarily  injure  an- 
othcr'a  business,  and  with  the  intention  of 
so  doing,  his  conduct  will  be  deemed  ma- 
licious, and,  if  his  patent  fails,  so  that  his 
representations  are  false,  they  are  action- 
able. 

(August  22,  ]fll3.) 

SEPARATE  APPEALS  by  defendants 
from  an  order  of  the  District  Court  for 
Steele  County  denying  defendants'  alterna- 
tive motion  for  judgment  nothwithetanding 
the  verdict  in  plaiiitilTs'  favor  ot  for  new 
trial  in  an  action  brought  to  recover  dam- 
ages for  alleged  wrongful  and  malicious  in- 
terference n-ith  plaintiffs'  buaineas.  Re- 
versed, ' 

The  facts  are  stated  in  the  opinion. 

Measrs,  W.  A.  Sperry  and  \.  C.  Paul. 
for  appellant  Owatonna  Manufacturing 
Company : 

The  contracts  of  IS97  and  1B9S  between 
these  defendants  were  proper  and  legal,  and 
such  aa  the  Owatonna  Manufacturing  Com- 
pany was  clearly  authorized  to  make. 

Virtue  v.  Creamery  Paclcage  Mfg.  Co.  227 
U.  S.  8,  57  L.  ed.  393,  33  Sup.  a.  Rep.  202. 

If  the  Owatonna  Manufacturing  Com- 
pany has  conducted  its  business  in  a  legal 
and  proper  manner,  and  has  not  violated 
an}-  law,  it  is  clearly  immaterial  that  the 
other  defendant  may  have  violated  either 
a  state  or  a  United  States  law. 

Virtue  V.  C,--:aniery  Package  Mfg,  Co.  102 
C.  C.  A.  413,  17B  Fed.  117. 

Alesara.  Cohen,  Atwater,  &  Sbaw  for 
appellant  Creamery  Package  Manufactur- 
ing Company. 

Mr.  Harlan  E.  Leach,  for  respondents - 

Defendants    were    jointly    and    severally 

Krtu  V.  Produce  Exch.  78  Minn.  140,  48 
L.R.A.  90,  79  Am.  St,  Rep.  43.1,  81  N.  W. 
737,  82  Minn.  173,  51  I..R,A.  825,  83  Am. 
St.  Rep.  419.  84  X.  W.  743 :  Gray  v.  Build- 
ing Trades  Council,  91  Minn.  171,  63  L.R,.'^. 
763,  103  Am.  St.  Rep.  477,  97  S.  W,  CB3, 
1118,  1  Ann.  Caa.  172;  Tiittle  v.  Buck,  107 
Minn.  145,  22  L.R.A.  ( N.S.  l  599,  131  Am. 
St.  Rep.  448,  119  N.  \V.  9Jfl,  10  Ann.  Cas. 
807;  Joyce  v.  Great  Northern  R,  Co.  100 
Minn.  225,  8  L.R,A.(X,S.l  756,  110  N.  W. 
975;  Barrett  v.  Minneapolis,  St.  P.  &  S. 
Ste.  M.  R.  Co.  10«  Minn.  51,  18  L.R.A. 
(X,S.)  416,  130  Am.  St.  Rep.  S8S,  117  N. 
W,  1047;  Hawarden  v.  Youghioglieny  4  L. 
Coal  Co.  Ill  Wis.  .i45,  55  L.R.A.  828,  87 
N.  W.  472;  Klingel'8  Pharmacy  v.  Sharp  &    , 
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Dobme.  104  Md.  218,  7  L.R.A.(N.S.)  976, 
113  Am.  St.  Rf^p.  30<),  04  Atl,  1029,  0  Ann. 
Cbs,  11B4;  Gatzow  v.  Bucning,  106  Wis.  1, 

40  L.R.A.  475,  80  Am.  St.  Rep.  17,  81  N.  W. 
1003;  Brown  v.  JHCobs'a  Pharmacy  Co.  113 
Gh.  429,  57  L.R.A.  547,  00  Am.  St.  Rep.  126. 

41  S.  E.  553;  Handall  v.  Lonatorf,  126  Wis. 
147,  3  L.H.A.(N.S.)  470,  105  S.  W.  1163,  5 
Ann.  Cae.  371;  Longshore  Printing  Co.  t. 
Howell,  26  Or.  327,  28  L.R.A,  464,  48  Am. 
St.  Rep,  040,  38  Pac,  547;  Puringlon  v. 
HinehliPf,  219  III.  15B,  2  L.R.A.(X.S.)  824, 
109  Am.  St.  Rep.  322,  76  N.  E.  47 ;  Baldwin 
V.  Eacanaba  Liquor  Dealers'  Aaao.  165  Mich. 
B8,  130  N.  W.  234;  Albro  J.  Kewton  Co.  v. 
Erickaon,  70  Miw.  281,  126  N.  Y.  Supp. 
1149,  affirmed  in  144  App.  Div.  939,  129  X. 
Y.  Supp.  1111;  Smith  v.  Morganton  Ice  Co. 
138  N.  C.  151,  74  S.  E.  981;  National  Fire- 
prootlng  Co.  v.  Manon  Builders'  Asao.  28 
L.R.A,(NS.)  148.  94  C.  C.  A.  535,  169  Fed. 
239:  Dunahec  v.  Standard  Oil  Co.  —  Iowa, 
— ,  126  N.  \V,  342,  152  Iowa,  618,  38  L.B.A. 
(X.S.}  263,  132  X.  W.  371;  Standard  Oil 
Co.  V.  Doyle,  118  Ky.  602.  Ill  Am.  St.  Rep. 
331,  82  S.  W.  271;  Boutwell  v.  Marr.  71 
Vt.  1,  43  L.R.A.  803,  70  Am.  St.  Rep.  746, 

42  Atl.  607;  Martell  v.  White,  185  Mass. 
255,  64  L.B.A.  260,  102  Am.  St.  Rpp.  341, 
69  K.  E.  1085;  DoremuB  v.  Hennessy,  176 
III.  608,  43  L.R.A.  797.  08  Am.  St.  Rep.  203, 
S2  N.  E.  924,  54  X.  K.  324;  Employing 
Printera  Club  v.  Dr.  Blosaer  Co.  122  Ga. 
flOS,  69  L.R.A,  00,  lOU  Am.  St.  Rep.  137,  50 
S.  E.  353,  2  Ann.  Cas.  604;  Jackson  v.  Stan- 
field,  137  Ind.  692,  23  L.R.A.  588.  36  N.  E. 
345,  37  N.  E.  14:  Van  Horn  v.  Van  Horn, 
56  S.  J.  L.  318.  28  Atl.  669 ;  Lerinaon  v. 
Boaa.  150  Cal,  185,  12  L.R.A.(N.S.)  575,  8B 
Pac.  823,  11  Ann.  Cas.  601;  Rourke  v.  Elk 
Drug  Co.  75  App.  Div.  145,  77  N.  Y.  Supp. 
373 ;  Sparks  v.  McCrearv,  158  Ala.  382,  22 
L.R.A.(N.S.)  1224,  47  So.  322;  Wcaley  v. 
Native  Lumber  Co.  07  Miss.  814,  53  So.  346, 
Ann.  Caa.  1912D,  796;  Gebhardt  v.  Holmes, 
149  Wia.  428.  135  K.  W.  867:  Perry  v. 
Toxer.  90  Minn.  431.  101  Am.  St.  Rep.  416, 
97  X.  W.  137;  Anderson  v.  Settcrgren,  100 
Minn.  294,  111  X.  W.  270;  Meahbesher  v. 
Chanoellene  Oil  k  Wg.  Co.  107  Minn.  104, 
131  Am.  St.  Bep.  441,  119  N.  W,  428;  Eiana 
V.  Chicago  A  N.  W,  R.  Co.  lOO  Minn.  64, 
20  L.R.A.(XS.)   279.  122  X.  \V.  876. 

The  illegality  of  the  scheme  and  combina- 
tion of  tlie  Creamery  Package  Company  be- 
ing eatabliahcd,  sucli  illegality  must  neces- 
sarily extend  to  every  act,  step,  and  pro- 
ceeding of  the  company  which  ia  a  part  of 
such  scheme  and  combination,  including  the 
contracts  entered  into  between  it  and  the 
defendant  Owatonna  Manufacturing  Com- 
pany. 

Lowe  T.  Lawlor.  208  U.  S.  274,  52  L.  ed. 
4S8,  28  Sup.  Ct.  Rep.  301,  13  Ann.  Cas.  815; 
L.R.A.1915B. 


Redding  v.  WrigLt,  49  Minn,  322.  51  X.  W. 
1056;  Pfefferkorn  v.  Seefield,  66  Minn.  223, 
68  X.  \V.  1072;  Baldwin  v.  Escanaba  Liquor 
Dealers'  Asso.  165  Mich.  98,  130  N.  W.  214 ; 
Pearce  v.  State,  i  AU.  App.  32,  S8  So.  99S; 
Holmes  v.  State,  6  Okla.  Crim.  Rep.  541, 
110  Pac.  430,  120  Pac.  300;  Moore  v.  Fry- 
man, l.)4  Iowa,  534,  134  X.  W.  534. 

Xo  title  to  property  can  be  acquired 
through  a  contract  which  it  ia  a  crime  to 

Orr  V.  Sutton,  119  Minn.  103,  42  L.R.A. 
(X.S.)  146.  137  N.  W.  973;  Buckley  v. 
Humason.  50  Minn.  195,  16  L.R.A.  423,  3fi 
Am.  St.  Rep.  637,  52  N.  W.  385;  Bemi  v, 
Boyer,  BO  Minn.  469,  B7  X.  W.  121 ;  Leuth- 
old"  V.  Stiekney,  116  Minn.  299,  39  L.B.A. 
(X.S.)  231,  133  X.  W.  856,  Ann.  Cas. 
1913B,  405;  Peck  v.  Heurieh,  167  U.  S.  624. 
42  L.  ed.  302,  17  Sup.  Ct.  Rep.  927;  Thom- 
son V.  Tbomaon,  7  Ves.  Jr.  470,  6  Betisrd 
Rep.  151 ;  Hilton  v.  Woods,  L.  R.  4  Eq.  432, 
30  L.  J.  Ch.  X.  S.  941,  16  L.  T.  N.  S.  738. 
15  Week.  Rep.  1105,  10  Mor.  Mln.  Rep.  110; 
Scott  V.  Brown.  11892]  2  Q.  B.  724,  HI  L.  J. 
Q.  B.  X.  K.  738.  4  Reporta,  42,  67  L.  T.  X.  S. 
482,  41  Week.  Rep.  110,  .17  J.  P.  213;  Clark 
V.  Hagar.  22  Can,  S.  C.  510;  Power  v. 
Phelan.  4  Dorion  (Quebec)  57;  Little  t. 
Hawkins,  19  Grant,  Ch.  (U.  C.)  267;  Col- 
ville  V.  Small,  22  Out.  L.  Rep.  420,  10  Ann. 
Caa.  515;  Johnson  v.  Van  Wyck,  4  App. 
D.  C.  204,  4)  L.E-A.  520;  Gregerson  t.  Im- 
lay,  4  Blatchf.  503,  Fed.  Cas,  Xo.  5,783; 
Pinney  v.  First  Xat.  Bank,  88  Kan.  223, 
75  Pac.  119,  1  Ann.  Cas.  331;  Wehmhoff 
V.  Rutherford,  08  Ky.  91,  32  S.  W.  288; 
Gilroy  v.  Badger,  27  Misc.  640,  58  N.  Y. 
Supp.  392:  Gescheidt  v.  Quirk.  60  How.  Pr. 
272;  Roberts  V.  Yancey.  04  Ky.  243,  42 
Am.  St.  Bep.  357.  21  S.  W.  1047;  Miles  v. 
Mutual  Reserve  Fund  Life  Asso.  108  Wia. 
42],  84  X.  W.  15fl;  Bryojoltaon  v.  Dagner, 
IS  X.  D.  332,  125  Am.  St.  Rep.  593,  109  X. 
W.  320;  Burke  v.  Scharf,  19  N.  D.  227,  124 
N.  W.  79;  Keiper  v.  Miller,  68  Fed.  627, 
affirmed  in  16  C.  C.  A.  679,  28  U.  S.  App. 
739.  70  Fed.  128;  Stewart  v.  Welch,  41 
Ohio  St.  483;  Pearce  v.  Bice,  142  V.  S.  28, 
35  L.  ed.  025.  12  Sup.  Ct.  Rep.  130;  Central 
Transp.  Co.  v.  Pullman's  Palace  Car  Co. 
1.10  L'.  S.  24,  35  L.  ed.  55,  11  Sup.  Ct.  Rep. 
478;  Miller  v.  .\mmon,  145  U.  S.  421,  38 
L.  ed.  759,  12  Sup.  Ct.  Rep.  884;  20  Cyc. 
B37,  038;  Holman  v.  Ringo.  36  Miss,  690; 
U  Am.  i.  Eng.  Enc.  Law,  2d  ed.  647,  648; 
Thomaa  v.  First  Nat.  Bank,  213  III.  261. 
72  X.  E.  801 ;  Burke  v.  Buck.  31  Nev.  74, 
22  L.R.A.(X.S.)  827,  99  Pac.  1978,  21  Ann. 
Caa.  625;  Drlnkall  v.  Moviua  State  Bank, 
11  N.  D.  10,  57  L.RJi.  341,  05  Am.  St.  Rep. 
693,  88  X.  W.  724. 

It  ia  a  tort  to  prosecute  a  suit  in  the 
name  of  another  without  authority. 
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llackctt  V,  McMillan,  112  K.  C.  513,  21  |  K.  W.  818,  Ann.  Cas.  1»13D,  104;  Uarren 
I..R.A.  802,  17  S.  E.  433:  Moiilton  v.  Lowe,  [  v.  WcalTxip.  44  Minn.  237,  20  Am.  St.  Rep. 
32  Me.  4SG;  Foster  v.  Dow,  29  Me.  442;  i  578,  4U  X.  W.  347;  Engatranil  v.  Kleff- 
Smith  V.  ITyiidman,  10  Cueh.  654;  Streeper  man,  8»  Minn,  403,  01  Am.  St.  Hep.  350, 
V.  Firrie,  84  Tex.  12;  Metcalf  v.  Alley,  24  90  S.  \V.  10.54;  1  Cooley,  Torta,  213;  6  Am. 
X.  C,  (2  Iretl.  L.)  .18.  I  *  EnR.  Enc.  Law.  2d  ed.  872;  Van  Horn  v. 

The  Creamery  Fackage  Company  in  prose- 1  Van  Horn,  SO  K.  J.  L.  318,  28  Atl.  (iflB: 
cuting  this  suit,  wae  acting  only  as  a  Rourke  v.  Elk  Dnig  Co.  75  App.  Div.  145. 
truHtee  of  an  illegal  trust.  77   X.   Y.  Supp.   373;    Kimball  v.  Harman, 

Tlie  object  and  purpose  of  a  trust  must ;  34  Md.  407,  0  Am.  Rep.  340;  Booker  v. 
be  legal.  '  Puyear,  27   Seb.  340,  43  N.  W.  133;   Ma.v- 

State  T.  Creamery  Package  Mfg.  Co.  110  berry  v.  Northern  P.  R.  Co.  100  Slinn.  70, 
Minn.  415,  437,  136  Am.  St.  Rep.  514,  12  L.R.A.{N.S.)  075,  110  S.  W.  338,  10 
128  N.  \V.  128,  023,  115  Minn.  207,  L.R.A,  |  Ann.  Cns.  754;  Sparrow  v.  Bromage,  83 
1915A,  802,  132  N.  \V.  208,  Ann.  Cae.  Conn.  27,  27  L.R.A.iN.8.)  20»,  74  .Atl.  1070, 
1912D,  820;   28  Am.  &  En^.  Enc.  Law,  2d  .  19   Ann.   Caa.   706;   Note  in   14   Ann.   Cas. 


ed.  866,  867;  30  Cyc.  28;  10  Cyc.  181, 

The  proaeeution  of  tlie  suits  for  the  ul- 
terior purpose  of  putting  Mr.  Virtue  out  of 
busineas  was  an  abuae  of  procesa. 
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Hnlluin,  J.,  delivered  the  opinion  of  the 

Abo  the  exceaaive  claim  of  damages  was  |  PlaintifTs  recovered  a  verdict.  Defendanta 
an  abuse  of  prot^esa  in  each  ease,  and  waa  a  appeal  aeperately  from  an  order  denying 
malicious  prosecution  of  the  suit  brought  1  their  alternative  motion  for  judgment  not- 
in  the  name  of  the  Owatonna  Manufactur-  with  standing  the  verdict  or  for  a  Dew  trial, 
in;!  Company.  That  suit  Iiad  terminated  in  Together  they  make  334  asaignments  of 
piaintiffs'  favor  at  the  time  of  the  begin-  error.  It  is  hardly  to  be  expected  that  we 
ninij;  of  this  action.  will  take  all  of  these  seriously.     We  will 

Sesernx  v.  Brainnrd,  61  Minn.  265,  63  accordingly  refer  mainly  to  those  argued  in 
N.  W.  477;  Grimestad  v.  Lofgren,  105  Minn,    the  briefa  of  counsel. 

286.  17  L.K.A.(X.S.)  900,  127  Am.  St.  Rep.  Xlie  issues  in  the  case  are  simple.  The 
:m6,  117  X,  W.  515;  Antcliff  v.  June,  81  Owatonna  Fanning  Mill  Company  was  in- 
Mieli.  477,  10  L.B..V  021,  21  Am.  St.  Rep.  corporated  in  the  early  OD's,  and' has  since 
.>33,  45  K.  W.  1019;  Dlshaw  v.  Wadleigh,  been  rngaged  in  the  manufacture  of  fanning 
15  App.  Div.  205,  44  X.  Y.  Supp.  207;  mills  and  eome  other  farm  machinery. 
BraiUhaw  v.  Frazier,  113  Iowa.  579,  55  PlaintilT  Virtue  has  been  the  principal  fac- 
L.R.A.  ass.  80  Am.  St.  Rep.  394,  85  N.  W.  tor  in  the  company,  ilnancially  and  other- 
752;  Bossitcr  v.  Minnesota  Dradner-Smith  wise.  In  1003  or  1004  Virtue  and  the  com- 
Papor  Cu.  37  Minn.  208,  33  X.  W.  855;  Far-  pany,  acting  together  under  an  agreement. 
n:er  v.  Crosby,  43  ilinn.  459,  45  N.  VV.  S6G;  the  details  of  which  are  not  important,  com- 
.\tlantB  Ice  li  Coal  Co.  v.  Beeves,  136  Ga.  nienced  the  manufacture  of  a  combined 
204,  36  L,R,A,(N.S,)  1112,  71  S.  E.  421;  churn  and  butter  worker.  They  claim  that 
I.udwlek  V.  Penny,  158  N.  C.  104.  73  S.  E.  these  defendants,  conspiring  together. 
228;  French  v,  Guyot,  30  Colo.  222,  70  Pac.  wrongfully  and  maliciously  interfere<l  witli 
083:  Milling  v.  Sulphur  Timber  &  Lumber'  this  business,  by  misrepresentation,  threats 
Co.  119  La.  585,  44  So.  307;  Smith  v.  Kip-  of  litigation,  and  the  malicious  prosecution 
pert,  76  Wis,  86,  20  Am.  St.  Rep.  20,  44  of  two  patent  infringement  suiU,  and  by 
X.  \V,  846;  .32  Cyc,  541,  542.  |  these  acU  caused  subeUntial  damage.    This 

The  conduct  of  Uie  Creamery  Package  action  is  brought  to  recover  actual  damages. 
Company  in  collecting  a  large  number  of  and  punitive  damages  as  well.  Defendants 
patents,  so  as  to  eliminate  the  competition  i  deny  these  charges,  and  for  a  further  dc- 
bctween  the  different  concerns  manufactur-  I  fense  allege  that  some  of  the  iscues  have 
ing  under  those  patents,  in  order  to  control ;  been  determined  by  previous  liti<(ation. 
tlie  industry,  was  illegnl.  i  These  simple  issues  are  presented  by  plead- 

State  v.  Creamery  Package  Mfg.  Co.  110  ,  ingrs,  which,  with  ameiidmcntB  and  exhibits. 
Minn.  415,  130  Am.  St.  Rep.  514,  i26  N.  \V.  I  fill  a  volume  of  320  pages.  It  is  needless 
120.  623:  Standard  Sanitary  Mfg.  Co.  v.  j  to  say  that  such  plethora  of  allegntinn 
Vnited  States.  220U.  S.  20,  57  L.  ed.  107,  |  serves  few  of  the  useful  purposes  of  plead- 
3:i  Sup.  Ct,  Kep.  9;  Virtue  v.  Creamery  ings,  which  are  by  statute  renuire<l,  on  the 
l-avkage  Mfg.  Co.  227  U.  S,  8,  57  L.  ed.  303,  part  of  plaintiff,  to  make  "a  plain  and  con- 
33  Suii,  Ct.  Rep.  202.  cise  statement  of  facts  constituting  a  cause 

Tliere  is  no  legal  difficulty  in  the  way  of  of  action,  without  unnecessary  repetition.'' 
a  recovery  here  from  the  Creamery  Fnckuge  and  on  the  part  of  defendant,  to  consist  of 
Company  alone.  |  "a   denial   of   each   allegation   of   the   com- 

N'eUon  v.  Ilalvor^n,  117  Minn.  2.')5,  135  plaint  controverted  by  the  defendant,  or  an 
L.R.A.1015Ii.  75  .v)0<ile 
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averment  that  he  hae  not  knowledge  or  in' 
formation  thereof  sufficient  to  form  a  be- 
lief," and  "a  statement,  in  ordinary  and 
eoncise  language,  of  anj  new  matter  con- 
stituting   ...    a  defense." 

There  ia  evidence  tending  to  prove  the 
following  facts: 

In  1003  the  defendant  Creamery  Pnekage 
Slanufacturing  Company  owned  a  patent  up- 
on ■  combined  chum  and  butter  worker, 
known  as  the  "Victor."  This  machine  had, 
as  part  of  the  mechanism  for  working 
hutter,  four  rolls  located  in  pairs  parallel 
with  the  drum. 

The  defendant  Owatonna  Manufacturing 
Company  was  engaged  in  manufacturing  a 
combined  churn  and  butter  worker,  known 
as  the  '"Disbrow,"  under  several  patents 
originally  procured  by  one  Diabrow.  This 
defendant  owned  another  patent,  known  as 
the  Howe,  Araes,  &  La  Bare  patent,  known 
also  aa  the  "two  speed"  patent.  The  merit 
of  the  device  covered  by  this  patent  was 
that  it  had  a  "two  speed"  gear,  so  that  the 
chum  turned  rapidly  for  making  butter, 
and  slowly  for  working  butter.  This  princi- 
ple was  used  in  the  manufacture  of  the 
Disbrow  chum. 

These  defendants  were  at  this  time  oper- 
ating under  a  contract  by  the  terms  of 
which  the  Creamery  Package  Manufactur- 
inft  Company  was  to  handle,  as  sole  agent, 
the  combined  chnms  and  butter  workers 
manufactured  by  the  Owatonna  Slanufac- 
turing Company;  the  Creamery  Package 
Manufacturing  Company  was  not  to  manu- 
facture the  Dislirow  churn,  but  might  manu- 
facture and  sell  others;  and  the  Owatonna 
Manufacturing  Company  was  entitled  to 
furnish  55  per  cent  in  value  of  the  churns 
and  butter  workers  sold  by  the  Creamery 
Package  Manufacturing  Company.  To- 
gether these  two  companies  practically  con- 
trolled the  business  of  the  country  in  this 

Tn  3B03  plaintiffs  commenced  the  manu- 
facture of  a  combined  churn  and  butter 
worker  which  they  named  tlie  "Owatonna." 
This  machine  embodied  the  "two  speed" 
principle  which  was  covered  by  the  Howe, 
Ames,  ft  La  Bare  patent.  Instead  of  four 
rolls  in  two  pairs,  ae  in  the  Victor  machine, 
it  had  three  rolls,  one  on  each  side  of  the 
axis  of  the  chnm,  and  one  in  the  center, 
coincident  witii  the  axis  and  operated  with 
each  of  the  others. 

Plaintiffs  established  some  agencies  for 
the  sale  of  these  churns  and  Hold  some  di- 
rect to  ereameries.  They  did  very  little 
advertising,  except  to  print  circulars  and 
send  them  through  the  mail  to  jobbing 
Tioiises,  hardware  men,  or  anybody  that  they 
thought  might  handle  their  product.  Plain- 
titTs  sold  22  machines  before  July  16,  1004, 
L.R.A,11)15B. 


and  40  during  the  next  2)  years,  at  an 
average  price  of  (126.50,  and  an  average 
profit  of  ¥40.50  each.  Plaintiff  Virtue  tes- 
tified that  in  1903  and  1904  the  businees 
was  well  known  for  a  businesa  that  bad 
been  run  only  so  long.  There  was  a  good 
market  for  combined  churns  and  butter 
workers,  extending  over  the  dairy  and 
creamery  districts  of  the  United  States. 

Plaintiffs  claim  that  defendants  set  out 
to  destroy  their  businees.  There  is  evidence 
tending  to  prove  this,  as  follows; 

In  IBOI,  one  Martin  Deeg  went  to  Chi- 
cago to  confer  with  the  officers  of  the  de- 
fendant Creamery  Package  Manufacturing 
Company  in  regard  to  a  contract  originally 
made  between  Virtue  and  Deeg,  on  the  one 
hand,  and  the  Cornish,  Curtis,  ft  Greene 
Manufacturing  Company  on  the  other;  de- 
fendant Creamery  Package  Manufacturing 
Company  having  taken  over  the  business 
of  this  iatter  concern.  Deeg  testified  that, 
in  the  course  of  the  negotiatioDS,  ho  said, 
"If  they  don't  want  to  fullil  their  contract, 
why  we  will  go  to  work  and  build  our 
churns  ourselves ; "  that  ^Ir.  Gates,  the 
president  of  the  Creamery  Package  Manu- 
facturing Company,  then  said,  "Why,  if 
Mr.  Virtue  goes  to  work  and  builds  a  churn, 
they  will  put  him  against  the  wall,  and 
then  we  will  make  anybody  trouble,  whoever 
goes  into  the  churn  business;  if  you  go  to 
work  and  build  a  churn,  you  will  have  a 
lawsuit  on  your  hands,  and  you  ain't  got 
the  money  to  light  a  lawsuit;"  that  Mr. 
Higgs,  who  was  vice  president  and  general 
manager  of  the  Creamery  Package  Manufac- 
turing Company,  said,  "We  don't  want  to 
buy  any  more  patents;  we  own  the  Victor 
patent,  and  we  own  the  Disbrow  patent, 
and  we  cannot  use  any  more;  we  would 
soooner  ftght  them,  take  it  into  court,  and 
spend  the  money,  as  to  pay  any  more  for 
a  patent." 

In  May  or  June,  1904,  C.  P.  Cooper, 
representing  the  defendant  Creamery  Pack- 
tige  Manufacturing  Company,  called  upon 
plaintiff  Virtue  and  said  he  wanted  plain- 
tiffs to  handle  the  Disbrow  chum  and  their 
creamery  supplies  in  the  territory  tribu- 
tary to  Owatonna.  Mr.  Cooper  had  with 
him  a  contract  which  contained  prices  at 
which  the  goods  were  to  be  sold.  These 
prices  were  higher  than  the  prices  at  which 
plaintiff  was  tlien  selling.  In  the  course  of 
the  conversation  Mr.  Cooper  said,  "You  had 
better  take  the  Disbrow  chum  and  make 
this  contract;  we  think  we  own  the  cream- 
ery supply  business  around  here." 

In  March,  1904,  the  Pratt  Creamery  As- 
sociation was  considering  the  buying  of  a 
churn  from  plaintiffs.  Mr.  Rice,  represent- 
ing the  Creamery  Package  Manufacturing 
Company,  came  before  its  board  of  direct- 
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ors  and  told  tlieni  that  they  were  liable  to 
be  Bued  if  they  bought  that  chuni.     The 
sociation    accordingly   bought   th«   Diebrow 

At  about  this  time  the  Columbus  Co- 
operative Creamery  Company,  of  Elgin, 
Minnesota,  installed  one  of  plaintifTs'  churns. 
Soon  thereafter  Mr.  Stone,  representing  the 
Creamery  Package  Manufacturing  Company, 
came  along  and  wanted  to  put  in  a  Dis- 
brow  churn,  and  said  he  thmight  they  would 
have  to  put  in  one  before  long,  because  it 
might  be  that  tile  creamery  would  be  held 
liable  for  using  a  Virtue  chum  on  account 
of  an  infringement  on  the  Disbrow  chum; 
that  plaintifTs'  chum  was  then  taken  out, 
and  the  Diebrow  churn  put  in. 

On  July  36,  1904,  two  suit*  were  com- 
menced against  plain tifFs  for  patent  in- 
fringements, one  on  behalf  of  the  Creani- 
ery  Padcage  Manufacturing  Company  for 
infringement  on  the  patents  eml>odied  in  thi 
Victor  chum,  and  one  on  liehalf  of  thi 
Owatonna  Manufacturing  Company  for  in 
frlngement  upon  the  H«we,  Ames,  &  La 
Bare,  or  the  "two  speed,"  patent.  Both 
suits  were  commenced  at  the  same  time, 
and  the  same  attomeya  reprpsent«l  both 
plaintiffs.  Plaintiffs  claim  that  both  of 
these  actions  wore  prosecuted  maliciously 
and  without  probable  canne. 

Thereafter,  and  in  the  latter  part  of  July, 
1904,  the  Coon  River  Creamery  Company, 
at  Newell,  Iowa,  purchased  one  of  plain- 
tiffs' churns  from  W.  II.  Monroe,  repre- 
senting a  creamery  supply  house  at  Cedar 
Rapids,  Iowa.  Soon  thereafter  Mr.  Wood- 
ring,  representing  the  Creamery  Package 
Manufacturing  Company,  endeavored  to  in- 
duce the  company  to  take  out  the  phiin- 
tiffs'  churn  and  install  a  Disbrow.  lie 
stated  that  the  Creamery  Package  ^lanu- 
facturing  Company  was  about  to  sue  the 
Owatonna  Fanning  Mill  Company  for  in- 
fringement of  the  Disbrow  patents,  and  that 
if  the  creamery  company  used  this  churn 
they  would  be  sued  for  infringement,  and 
he  further  stated  that  plaintiffs'  churn  was 
an  infringement  on  the  Disbrow  patent. 
Mr.  Monroe  testified  that  after  this  inci- 
dent he  did  not  push  plaintiffs'  riiurn  any 
more;  that  he  did  not  want  to  be  bothered 
with  that  kind  of  a  light:  that  he  got  an- 
other churn  to  handle,  principally  because 
he  deemed  it  more  than  the  chum  was  worth 
to  keep  it  in  a  crpttmery  when  he  got  it 
there,  because  competitors  "laid  down"  on 
him  too  hard. 

In  1905,  John  W.  I^dd,  of  Snginaw, 
Michigan,  engaged  in  the  creamery  supply 
hUslneis,  sold  five  of  plaintiffs'  chums.  He 
received  a  letter  from  Paul  4  Paul,  attor- 
neys for  the  Creamery  Package  Manufac- 
turing Company,  stating  that  defendants 
L.E.A.1915B. 


were  suing  the  Owatonna  Fanning  Mill 
Company  for  the  infringement  on  their  pat- 
ents; and  in  answer  to  a  letter  asking  what 
their  claims  wore,  they  wrote  iiim  that 
plaintiffs'  churn  infringed  upon  the  "two 
speed"  gear. 

At  about  the  same  time  Paul  k  Paul 
wrote  to  the  Wacousta  Creamery  Company, 
to  whom  Mr.  Ijidd  had  sold  one  of  plaintiffs' 
churns,  a  letter  very  similar  to  the  one 
written   to  I.add. 

February  2,  1006,  defendant  Creamery 
Package  Manufacturing  Company  wrote  to 
Ludwig  L.  Johnson,  of  Brookpark,  Minne- 
sota, stating  that  the  cburn  and  butter 
worker  made  by  the  Owatonna  Fanning 
Mill  Company  was  an  infringement  on  the 
Disbrow  patents. 

In  1905  L.  A.  Disbrow  hod  a  eonveraa-' 
tion  with  Mr.  Higgs.  Disbrow  details  this 
as  follows:  "I  told  Mr.  Higgt  that  I 
thought  it  would  have  been  very  much 
better  for  the  churn  business  if  they  had 
settled  this  suit  with  Mr.  Virtue,  instead 
of  havhig  these  lawsuits.  ...  He  said 
.  .  .  he  generally  found  it  easier  to  law 
people  awhile,  and  then  he  could  buy  them 
out  cheaper.  He  said  he  didn't  see  where 
Mr.  Virtue  was  getting  his  money  to  law 
witli.  He  wanted  to  know  of  me  how  much 
he  was  worth  and  where  he  got  his  money 
from.  He  says;  'While  it  doesn't  make  any 
difference  whether  this  suit  is  won  by  us  or 
lost,  Mr.  Virtue  hasn't  the  money  to  follow 
the  cases.  We  arc  behind  these  suits  with 
all  our  money,' " 

There  is  also  evidence  of  declarations  of 
officers  of  the  Owatonna  Manufacturing 
Company  as  follows: 

Shortly  before  the  date  when  the  patent 
infringement  suits  were  commenced,  Frank 
La  Bare,  who  was  president  and  director 
of  the  defendant  Owatonna  Manufacturing 
Comjiany,  was  at  the  depot  at  Owatonna, 
when  one  G.  W.  Taylor,  a  drayman,  brought 
to  the  depot  one  of  plaintiffs'  churns.  Mr. 
La  Bare  said  to  Mr.  Taylor  that  he  "would 
not  have  many  more  churns  to  haul  for  Mr. 
Virtue,  as  they  were  ahout  ready  to  close 

Soon  after  the  infringement  suits  were 
commenced,  Frank  La  Bare  said  to  Martin 
Deeg,  "T  don't  see  why  you  use  so  much 
in  trj'ing  to  build  a  churn;  you  know 
cannot  get  in  on  the  market:  we  would 
not  let  you  put  it  on  the  market;"  that 
Deeg  said,  "I  will  try  to  get  a  good  machine, 
id  maybe  I  can  sell  it  to  the  Creamery 
Package  Manufacturing  Company;"  that 
La  Bare  answered  that  they  had  commenced 
it  against  Mr.  Virtue  for  infringing, 
and  tliat  if  Deeg  kept  on   they  would  sue 

At  about  the  same  time  Mr.  T./J:  Howe,  I 
_.       VnOOVjIe 


MINXESOTA  SUPREME  COURT. 


treasurer  and  general  manager  of  the  Owa- 
tonna  MHuufactiiring  Com^iany,  called  on 
Mr,  Deeg  and  Euiid,  "We  have  suetl  Mr.  Vir- 
tue; you  know  we  will  sue  you  thu  same 
way,  if  you  keep  en  building  churna;"  tliat 
Mr.  Deeg  said,  "Mr.  Hone,  I  am  afraid  you 
will  lose  the  eiiit  against  Mr.  Virtue."  Mr. 
Howe  Haid,  "We  don't  care;  we  nill  make 
bim  spend  all  the  money  he  has  got  an;- 
ttay.  .  .  .  We  can  keep  going;  tliat  is, 
the  Creamery  Package  Manufacturing  Com- 
pany can  flgUt  a  suit  tor  years;  they  have 
the  money  and  tliey  can  do  it;  they  can 
tlirow  it  from  one  court  into  another,  and 
tiru  the  eourts  out;  wliy,  nftcr  we  get 
through  with  him,  he  won't  have  money 
enough  left  to  build  a  churn." 

X^ter,  and  in  IPOS,  Mr.  La  Bare  said  to 
Reuben  Diahrow  that  Mr,  Virtue  was  very 
foolish  to  enewer  and  fight  the  suit,  because 
be  couldn't  win;  that  he  didn't  have  money 
enough  to  fight  it;  that  the  Creamery  Pack- 
age Manufacturing  Company  was  back  of 
it  with  all  their  money,  and  Mr.  Virtue  waa 
very  foolisli  in  trying  to  fight,  because  it 
would  break  him  up  in  businesa;  and  he 
Mid,  "I  guesH  lie  is  pretty  nearly  broke  up 

On  January  25,  1007,  a  decree  was  entered 
in  the  infringement  suit  commenced  by 
tlie  Owatotina  Manufacturing  Company  ad- 
judging tlie  Ilowc,  Ames,  k  La  Bare  patent 
to  be  void  "for  lack  of  inveutioD,  in  view  of 
the  prior  art,  as  to  all  the  claima  thereof 
counted  on  by  the  complainant  in  thia  cause." 

On  January  26.  1907,  an  interlocutory  de- 
cree was  entered  in  the  action  instituted  by 
the  Creamery  Package  Manufacturing  Com- 
pany, adjudging  that  plaintiffs'  ehurn  was 
an  infringement  upon  the  patents  of  said 
Creamery  Package  Manufacturing  Company 
in  certain  particulars,  prineipally  in  that 
the  three-roll  deviee  used  by  plaintiffs  waa 
an  infringement  upon  the  four-roll  device 
used  in  the  Victor  churn,  and  an  accounting 
was  ordered.  Thereafter  the  defendant 
Creamery  Package  Manufacturing  Compai 
aseigned  to  the  Owatonna  Manufacturing 
Company  the  coata  to  be  ta:(ed  in  this  suit, 
and  the  judgment  for  costs  to  be  entered 
therein. 

Plaintiff  Virtue  testified  that  ptaintiffa 
commenced  losing  their  agencies  in  IDOo, 
that  they  lost  tbem  all  as  early  as  1907, 
and  that  tbey  did  but  little  business  by 
January,  1907.  It  would  appear  tliat  the 
last  sa'le  was  made  November  ID,  1906, 
Some  time  tliereaftcr  plaint ilTa  <|llit  the 
churn  business  entirely. 

There  waa  evidence  that  on  February  24. 
1898.  defendant  Creamery  Package  Manu- 
facturing Company  and  a  large  number  of 
its  competitors  entered  into  a  contract  in 
restraint  of  trade,  to  control  and  monopo- 
I.R.A.191SR. 


lite  the  manufacture  and  sale  of  combined 
cliurus  and  butter  workers.  Defendant 
Ouatonna  Manufacturing  Company  was  not 
a  patty  to  this  combination,  but  it  waa 
claimed  that  by  a  series  of  other  contracts 
between  these  defendants  it  became  party 
to  'the  unlawful  project. 

Plaintiffs  claim  that  the  foregoing  facts 
eatablisbed  a  right  to  recover  damages  of 
both  defendants  on  principles  of  the  common 
law  and  also  under  §  olBS,  Rev.  Laws  1905. 
of  Minnesota,  which  forbids  combinations, 
in  restraint  of  trade,  to  control  or  limit  thi.- 
production  of  any  article,  or  to  prevent  or 
limit  competition  in  the  purchase  and  sale 
thereof. 

Defcudanta  claim  that  plaintiffs  have  fail- 
ed to  make  a  case  entitling  them  to  an;  re- 
covery at  all;  that  there  can  be  no  recovery 
under  this  statute,  because  no  combination. 
within  the  meaning  of  tlie  statute,  has  bc«n 
shown;  but,  even  if  auch  combination  haii 
been  proven,  there  is  no  causal  connection 
between  such  combination  and  the  damages 
proven ;  that  in  a  former  action  between 
these  same  parties  in  the  Federal  courts 
there  was  an  adjudication  as  to  tlicse  mat- 
ters; tliat  therefore,  if  plaintiffs  have  any 
cause  of  action  here,  it  is  for  mnlieioua 
prosecution  of  cither  or  both  of  the  infringe- 
ment suits,  and  for  damages,  if  any  there 
he,  from  the  warnings  of  these  suita;  that 
an  action  for  malicious  proaccutlon  of  the 
Creanierv  Package  Manufacturing  Com- 
pany's infringement  suit  will  not  lie,  be- 
cause the  auit  has  not  terminated  in  favor 
of  these  plaintiffs',  that  an  action  for  ma- 
licious prosecution  of  the  Owatonna  Manu- 
facturing Company's  auit  will  not  lie,  be- 
cause there  is  no  evidence  of  malice  in  Ite 
prosecution,  and  the  evidence  is  coDcluaive 
that  tiicre  waa  probable  cause  therefor;  that 
the  patent  itself,  on  which  the  suit  was 
brought,  though  void,  waa  conclusive  evi- 
dence of  the  existence  of  probable  cause. 
and  that  any  sucb  action  is  barred  by  the 
statute  of  llmitationa;  that  the  alleged  mis- 
representations were  only  warnings,  givm 
in  good  faith,  of  the  rights  claimed  in  the 
infringement  suits,  and  were  not  aetioo- 
able:  that,  if  any  cauae  of  action  does  exist, 
there  were  reversible  errors  in  the  conduct 
of  the  ease,  in  the  admission  of  evidence, 
and  in  the  charge  of  the  court,  which  re- 
quire the  granting  of  a  new  trial. 

The  court  charged  the  jury  that  they  were 
not  to  concern  tberaseivcs  with  the  ques- 
tion whether  there  were  any  contracts  en- 
tered into  between  these  parties  which  were 
in  restraint  of  trade,  nor  whether  there  waa 
any  combination  to  control  the  businesa  of 
this  country.  This  in  substance  meant  tliat 
plaintiffs  bad  no  cause  of  action  under  the 
statute,   and    the   court   in   fact   only   sub- 
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mitted  the  question  of  commoii'Uw  liabil- 1 

itj  of  defendante. 

We  arc  of  the  opinion  that  there  ia  evi- 
dence from  which  a  jury  might  tlnd  suffi- 
cient facts  to  constitute  *  Cftuse  of  action, 
hut  tliat  by  reason  of  errors,  wliich  will  be 
spcciflcally  pointed  out,  a  new  trial  mnst 
h«  granted.  The  facts  proven  made  a  case 
for  the  jury. 

1.  The  evidence  shows  severs!  instances 
of  representations  that  plaint ifFs'  chum 
wtts  an  infringement  upon  the  ''DiBbrow" 
patients  and  upon  the  "two  speed"  patent, 
and  threats  to  customers  and  prospective 
customers  of  plaintiffs  of  prosecution  for 
infringement  of  those  patents  in  the  event 
they  should  use  plaintiffs'  churn.  If  the 
representations  that  plaintiffs  were  infring- 
ing upon  the  "Disbrov"  patents  be  taken 
literally,  they  are  palpably  false,  since 
there  was  no  real  claim  of  that  sort  made 
fay  defendants,  either  in  the  patent  litiga- 
tion or  otherwise.  If  they  be  tftkeo  as 
representations  of  infringement  upon  the 
"two  speed"  patent,  which  was  in  fact  used 
upon  tlie  "Disbrow"  churn,  defendants  are 
in  no  better  position;  for,  though  plain- 
tiffs' churn  would  have  been  an  infringe- 
ment upon  this  patent  had  the  patent  been 
valid,  the  fact  is  the  patent  was  void,  and 
a  void  patent  affords  nn  protection  against 
positive  representations  of  this  character. 
A  statement  made  as  a  positive  representa- 
tion of  an  existing  fact  is  actionable  if  it 
is  false,  even  though  the  person  making  it 
had  ground  for  belief  that  it  was  true. 
UuBterud  v.  Farrington.  30  Minn.  320,  31 
X.   W,   3G0i    Shull   V.   RayiDoDd,   23   Minn. 

m. 

S.  Uuquestionably  a  trader  renders  him- 
selC  liable  where  he  misrepresents  his  com- 
petitor in  some  material  matter  and  therein 
causes  damage  to  Uis  competitor's  busi- 
ness. The  laws  of  conipetition  do  not  coun- 
tenance misrepresentation.  Evenson  v. 
Spaulding,  9  L.R.A.(X.S.)  904,  3Z  C.  C.  A. 
203,  150  Fed.  517;  Standard  Oil  Co.  v. 
Doyle,  118  Ky.  062,  111  Am.  St.  Rep.  331, 
82  S.  W.  271 ;  Murray  v.  JlcGarigle,  89 
Wis:  483,  34  N.  W.  522;  Burr's  Damascus 
Tool  Works  v.  Peninsular  Tool  Mfg.  Co. 
142  Mich.  417,  103  X.  W.  858;  Van  Horn 
V.  Van  Horn,  50  X.  J.  L.  318,  23  Atl.  009: 
Addison.  Torts,  Rth  ed.  9;  Moran  v.  Dunphy, 
177  Mass.  486.  52  L.R.-\.  115.  63  Am.  St. 
Rep.  239,  59  X.  E.  125;  Martell  v.  White, 
185  Mass.  255,  64  L.R.A.  260.  102  Am.  St. 
Rep.  341,  09  X,  E.  1085;  Allen  v.  Flood 
11898]  A.  C.  1,  67  L.  J.  Q.  B.  N.  S.  119.  77 
L.  T.  N.  S.  717,  40  Week.  Rep.  258,  17  Enjt. 
Rul.  Cas.  265:  Hollenbeck  v.  Ristine.  114 
Iowa,  358.  86  X.  W.  377;  Cook,  Combina- 
tions, p.  1^. 

The  lanKusge  of  the  Massachusetts  court 
LR.A.lflloB. 


in  Martell  v.  White.  185  Mass.  256.  260, 
94  L.R.A.  260,  263,  102  Am,  St.  Rep.  311, 
340,  09  X.  E.  1085,  1087  (1004),  is  appli- 
cable here.  Hammond,  J.,  said:  "Thv  trad- 
has  not  a  free  lance.  Fight  he  may,  but 
a  soldier,  not  as  a  guerilla.  The  right 
of  competition  rests  upon  the  doctrine  that 
the  interests  of  the  great  public  are  best 
subserved  by  permitting  the  general  and 
itiiral  laws  of  business  to  have  their  full 
and  free  operation,  and  that  this  end  is 
best  attained  when  the  trader  is  allowed  in 
bis  business  to  make  free  use  of  these  laws. 
)ut  .  -  .  the  wespons  used  by 
the  trader  who  relies  upon  this  right  for 
jnatiUcation  must  be  those  furnished  by  tile 
laws  of  trade,  or  at  least  must  not  be  in' 
consistent  with  their  free  operation.  Xo 
justify  an  interference  with  an- 
other man's  business  through  fraud  or  mis- 
representation." 

3.  It  is  contended  that  the  evidence  is 
insufficient  to  show  thst  the  persons  mak- 
ing these  statements  could  bind  the  cor- 
porations by  which  they  were  respectively 
employed.  The  evidence  was  sufficient  to 
raise  a  question  for  the  jury  under  the  rule 
applicable  In  such  eases,  which  is  as  fol- 
lows: The  principal  is  responsible  for  the 
torta  of  his  agent,  committed  within  the 
scope  of  his  agency;  that  is,  in  the  course 
of  his  employment  or  in  the  Hue  of  his  duty, 
with  a  view  to  the  furtherance  of  the  mas- 
ter's business,  and  not  for  a  pnrpose  per- 
sonal to  himself.  I^mith  v.  Munch,  S9  Minn. 
260,  08  X.  W.  Ifl;  Bina  v.  Carlson,  120 
Minn.  283,  13S  X.  W.  BO!, 

4.  It  is  contended  that  these  statements 
were  merely  notices  or  wsminps  in  good 
faith  to  those  who  were  believed  to  bo  in- 
fringers, and  that  they  were  accordingly 
not  actionable.  It  is  true  that  the  owner 
of  a  patent  may  lawfully  warn  otheri 
against  infringement,  and  give  notice  of  his 
intention  to  enforce  his  rights,  if  done  in 
good  faith,  Adriance,  P.  &.  Co.  v.  Xationsl 
Harrow  Co.  58  C.  C.  A.  103.  121  Fed.  827 : 
Warren  Featherbone  Co.  v.  Tjindauer  (C. 
C.)  151  Fed,  130;  Mitchell  v.  International 
Tailoring  Co.  (C.  C.)  169  Fed,  14.-..  But  if 
his  patent  be  void,  so  that  he  baa.  in  fact. 
no  patent  at  all.  he  will  not  be  permitteil 
to  make  representations  of  Infringement  ti) 
the  injury  of  snother. 

5.  These  representations  were  materia]. 
The  "two  speed"  principle  was  essential  to 
the  manufacture  of  any  successful  combined 
churn  and  butter  worker.  There  is  evidence 
that  these  representations  in  fact  caused 
damage  to  plaintiffs,  in  preventing  snle!i, 
in  inducing  customers  who  had  made  pur- 
chases to  discontinue  use  of  plaintiffs'  churn, 
and  in  diseoursging  agents,  no  that  they 
discontinued   handling  plaintiffs'   product. 
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6,  It  ie  true  plaintiffs  were  at  tliia  time  i 
infringing  upon  ttie  "Victor"  patent  lield  bj 
tUe  defendant  Creamery  Paclnage  Manufac- 
turing Coinpan;.  But  tins  was  not  a  <le- 
fense  to  an  action  for  falsely  teprcaenting 
that  they  were  infringing  upon  the  'two 
xpeed''  patent.  It  might  lessen  the  damages. 
]iut  it  waa  not  a  bar. 

Tliis  bringa  ua  to  a  consideration  of  the 
liability  of  the  defendants  on  account  of  the 
prosecution  of  the  patent  infringement 
suits.  TbiB  is  not  technically  an  action  (or 
inalieioua  prosecution.  The  claim  is  that 
these  suits  were  proaecuted  maliciously  and 
without  probable  cause  as  part  of  a  general 
purpose  to  injure  the  busineaa  of  plaintiffs. 

7.  An  action  will  lie  in  a  proper  case  fur 
malicious  prosecution  of  a  civil  suit,  even 
tliough  there  is  no  interference  with  the  per- 
son or  property  of  the  defendant.  MePher- 
80n  V.  Runyon,  41  Minn.  524,  16  Am.  St. 
Rep.  727,  43  X.  \V,  392;  Severns  v.  Brain, 
ard,  61  Minn.  265,  63  N.  \\.  4TT ;  Eiclclioff 
V.  Fidelity  4  C.  Co.  74  Minn.  13B,  TB  N.  W. 
1030.  The  plaintiff  must  prove  both  malice 
and  want  of  probable  cause  for  the  prose- 
cution, and  the  want  of  probable  cause  must 
be  very  palpable.  "A  greater  latitude  in 
the  doctrine  of  reasonable  cause  must  be 
exercised  in  such  eases  (ban  would  be  per- 
missible in  an  action  for  maliciously  proae- 
cuting  a  criminal  case.  Before  a  party  can 
justly  be  held  liable  for  malicioualy  prose- 
cuting a  eivil  action,  where  there  waa  do 
interference  with  tlie  person  or  property  of 
the  defendant,  want  of  probable  cause  must 
he  very  clearly  proven.  .  .  .  Any  other 
rule  would  make  litigation  interminable." 
Eickhoff  V.  Fidelitv  &  C.  Co.  74  Minn.  13B. 
112,  70  X,  \V.  1030,  1031;  Cooley,  Torta. 
•220. 

3.  A  riglit  of  action  for  malicious  prose. 
eution  never  arises  until  the  litigation  com- 
plained of  has  terminated  favorably  to  the 
party  alleging  malicious  prosecution.  Pix- 
ley  V.  Reed,  20  Minn.  80.  1  N.  W.  800; 
RoBsiter  v.  Minnesota  Bradner-Smith  Paper 
Co.  37  Minn.  296,  33  X.  W.  853;  McPher- 
son  V.  Runyon,  41  Minn.  a24,  16  Am.  St. 
Rep.  727,  43  X.  W.  392. 

9.  It  ia  clear,  therefore,  that  there  can 
be  DO  riglit  of  action  for  the  prosecution 
of  the  patent  infringement  suit  commenced 
by  the  Creamery  Pacltage  Silanufacturlng 
Company,  because  that  suit  has  not  term 
nated  favorably  to  these  plaintiffs.  It  hi 
proceeded  to  an  interlocutory  decree.  That 
decree  was  favorable  to  the  Creamery  Pnclt- 
age  Manufacturing  Company.  It  deter- 
mined that  the  three- roll  device  used  by 
tliesp  plaintiffs  waa  an  infringement  on  the 
four-roll  device  used  in  the  Victor  churn, 
and  ordered  an  accounting.  This  inturiocu. 
tory  decree  is  not  final  or  re&  judicata, 
L.R.A.1B15B. 


Harmon  v.  Struthers  (C,  0.)  48  Fed.  200: 
Australian  Knitting  Co.  v.  Gormlj  (C.  C.) 
133  Fed.  92;  Hills  v.  Hoover  (C.  C.)  142 
Fed.  904.  But  it  is  conclusive  that  these 
plaintiffs  have  not  yet  prevailed  in  the  liti- 

true  the  interlocutory  decree  deter- 
mined the  case  adversely  to  the  Creamery 
Package  Manufacturing  Company  as  to 
many  of  its  claims  of  infringement.  It  ia 
tended  that  it  ia  a  determination  of  the 
litigation  as  to  all  such  claims,  and  that 
ne  matters  in  which  these  plaintiffs  failed 
re  so  trifling,  as  compared  with  all  the 
ther  matters  involved  in  the  ease,  that  an 
ction  for  malicious  proaecution  will  lie. 
t-'e  cannot  ao  hold.  The  m altera  as  to 
'bieb  these  plaintiffs  have  failed  to  secure 
a  decree  are  not  of  a  trifling  character. 
They  are  aubstantial.  The  case  differs  from 
Severns  v.  Brainard,  61  Minn.  265,  63  N.  W. 
477,  cited  by  plaintifls.  In  that  ease  the 
plaintiff  in  the  liaBic  action  recovered  noth- 
ing except  what  the  defendant  all  the  time 
stood  ready  to  pay.  The  suit  prosecuted 
me  of  the  Creamery  Package  Manu- 
facturing Company  cannot  be  considered  in 
\  It  was  error  to  submit  it  to 
the  jury. 

10.  Ke^t,  as  to  the  patent  infringement 
suit  prosecuted  in  the  name  of  the  Owa- 

Manufacturing  Company.  We  are  of 
the  opinion  that  under  the  evidence  above 
detailed  the  question  whether  that  suit  waa 
prosecuted  maliciously  weu  for  the  jnry. 
"'e  are  also  of  the  opinion  that  it  does  not 

nclusively  appear  that  there  was  probable 

use  for  its  prosecution, 

11.  It  is  contended  that  the  fact  of  is- 
ance  of  the  "two  speed"  patent,  on  which 
c  suit  was  based,  was  conclusive  evidence 

of  such  probable  cause.  We  have  no  hesita- 
tion in  holding  that,  as  a  general  proposi. 
tion,  a  patent  issued  by  the  L'nited  States 
government,  and  fairly  procured,  is  ft  jus- 
tification for  a  suit  for  infringement  by 
the  patentee  against  one  using  the  same  de- 
vice. A  patent  is  presumed  valid  until  the 
contrary  is  proven  beyond  a  reasonable 
doubt.  Barbed  Wire  Patent  (Washburn  *M. 
Mfg.  Co.  V.  Beat  'Era  All  Barbed  Wire  Co.) 
143  V.  S.  275.  450.  38  L.  ed.  154.  12  Sup. 
Ct.  Rep.  443;  Deering  v.  Winona  Harveit«r 
Works.  ISfi  U.  S.  286,  301.  38  L.  ed.  153, 
159,  15  Sup.  Ct.  Rep.  118.  But  there  are 
cases  where  the  rule  that  a  patent  is  a  jns- 
tification  for  an  infringement  suit  cannot 
apply.  It  clearly  should  not  apply  if  tbc 
patent  was  procured  with  knowledge  of 
facts  that  render  it  invalid,  as  where  the 
applicant  had  knowledge  that  he  was  not 
the  first  inventor.  We  think  it  equallj 
clear  that  if,  after  the  patent  ia  obtained, 
it  la  shown  to  the  patentee  thal^  by  reason 
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ttf  prior  invention,  the  patent  cannot  be  sus- 
tained, then  the  patent  furnishes  no  prob- 
able cauBG  for  an  infringement  suit;  for 
the  rule  is,  when  it  la  proven  that  the  in- 
vention was  in  u^e  prior  to  the  isauanee  of 
the  patent,  then  the  iiluation  ehanges,  and 
the  burden  of  proof  is  upon  the  patentee 
to  establish  the  valid  it  j  of  his  patent. 
Clark  Thread  Co.  v.  Wiltinantlc  Linen  Co. 
140  U.  a  481,  35  L.  ed.  521,  11  Sup.  Ct. 
Rep.  840;  Michigan  C.  R.  Co.  v.  Consolidat- 
ed Car-Heating  Co.  14  C.  C.  A.  232,  31  U. 
S.  App.  462,  67  Fed.  121;  Caverly  v.  Deere 
(C.  C.)  52  Fed.  758;  Cleveland  Foundry  Co. 
V.  Kaufmann  Bros.  (C.  C.)  126  Fed.  Q58i 
American  Soda  Fountain  Co.  v.  Sample,  64 
C.  C.  A.  497,  130  Fed.  145. 

12.  Kow  apply  these  principles  to  this 
cane.  This  "two  Bpeed"  patent  purported 
on  its  face  to  be  a  valid  patent.  Unleea 
impeached,  it  gave  probable  cause  for  the 
proBccution  of  the  infringement  suit.  But 
the  patent  nas  in  fact  void  by  reason  of 
prior  invention.  PlaintifTs  claim  that  at 
the  outset  of  the  patent  litigation  these  de- 
fendants were  fully  advised  of  the  invalid- 
ity of  their  patent,  and  that  the  patent  ac- 
cordingly afforded  no  probable  cause  for  the 
prosecution  of  that  litigation.  The  evidence 
on  this  subject  is  that  after  the  infringe- 
ment suits  were  brouglit,  and  before  these 
plaintitTs  answered  therein,  their  attorney, 
Mr.  Williamson,  entered  into  negotiations 
with  Mr.  Paul,  representing  the  plaintiffs  in 
those  suits;  that  in  these  negotiations  Mr. 
Williamson  showed  to  Mr.  Paul  other  let- 
ters patent  which  had  been  issued  prior  to 
the  "two  speed"  patent;  that  T.  J.  Howe, 
treasurer  and  manager  of  the  Owatonna 
Manufacturing  Company,  also  came  to  Mr. 
Williamson's  ottice  and  asked  to  see  what 
he  had  found  relating  to  the  suit,  and  Wil- 
liamson showed  him  these  prior  patents  and 
explained  them  to  him;  that  Mr.  William. 
son  then  asked  whether  he  would  go  on  with 
the  suits,  and  Howe  said  he  woulii  have 
to  consult  with  "the  others,"  and  that  Mr. 
Paul  would  let  bim  know;  that  Mr.  Paul 
■aid  he  would  have  to  go  to  Chicago  to  con- 
sult with  the  Creamery  Package  Manufac- 
turing Company.  He  later  wired  William- 
son from  Chicago:    "Will  proceed  with  both 

The  trouble  with  this  evidence  is  that  it 
furnishes  no  facts  as  to  the  nature  of  the 
alleged  prior  patents  exhibited  to  Mr.  Paul, 
and  there  is  accordingly  nothing  to  enable 
a  court  or  jury  to  determine  whether  or 
not  it  was  made  to  appear  that  the  "two 
speed"  patent  was  void.  Such  facts  may 
be  supplied  on  a  new  trial;  but  unless  there 
il  evidence  that  it  was  made  to  appear  to 
these  defendants,  beyond  a  reSHoneble  doubt, 
that  their  patent  was  void,  it  must  be  held 
L.R.A.iei5B. 


as  a  matter  of  law  that  there  was  probable 
cause  for  the  prosecution  of  the  Owatonna 
Manufacturing      Company's      infringement 

13.  It  ia  contended  that  there  can  be  no 
right  of  action  on  account  of  that  auit,  be- 
cause it  was  commeoced  under  advice  of 
counsel.  Tlie  rule  is  that  "advice  of  coun- 
sel is  a  complete  defense  to  an  action  for 
the  malicious  prosecution  of  either  a  civil 
action  or  a  criminal  charge,  when  it  is 
made  to  appear  that  the  prosecutor  fully 
and  fairly  stated  all  the  facts  within  hia 
k-nowledge,  or  which  by  reasonable  diligence 
he  might  liave  learned,  to  a  reputable  at- 
torney, and  that  in  bringing  the  action  or 
instituting  the  criminal  prosecution  he  hon- 
estly and  in  good  faith  relied  and  acted  up- 
on the  advice  given  him.  .  .  .  The  pro- 
tection springs  from  the  advice,  founded 
upon  a  full  statement  of  facta,  and  good- 
faith  reliance  thereon.  .  .  .  Where  the 
evidence  is  undisputed,  and  it  clearly  ap- 
pears that  all  the  facts  were  fully  sub- 
mitted to  the  attorney,  as  well  aa  the  good- 
faith  reliance  upon  his  advice,  the  question 
resolves  itself  into  one  of  law  for  the  court. 

But,  where  the  facte  are  in 
dispute,  the  question  goes  to  the  jury." 
Nelson  V.  International  Harvester  Co.  IIT 
Minn.  298,  304,  135  N.  W.  808,  811.  We 
think  it  does  not  conclusively  appear  that 
the  defendants  were  acting  in  good  faith,  in 
reliance  on  the  advice  of  their  counecL 
That  question  was  for  the  jury.  It  is  also 
to  be  observed  that  there  is  no  evidence 
that,  after  receiving  from  Mr.  Williamson 
the  information  above  mentioned,  the  advice 
of  counsel  WHB  ever  obtained  or  sought, 

14.  Defeudanta  contend  that  this  claim 
of  malicious  prosecution  is  outlawed.  We 
are  of  the  opinion  that  it  is  not.  This  ac- 
tion waa  commenced  a  little  lees  than  bik 
yeara  after  the  commencement  of  the  in- 
fringement suit.  Defendants  contend  that 
the  claim  is  governed  by  Rev.  Laws  1903, 
fl  4073,  which  provides  that  actions  for 
"libel,  slander,  assault,  battery,  falae  im- 
prisonment, or  other  tort  resulting  in  per- 
sonal injury,"  ahall  be  commenced  within 
two  years.  PlaintilTs  contend  that  it  is 
governed  by  g  4076,  subdiv,  5,  which  allows 
six  years  for  commencement  of  an  action 
"for  any  .  .  .  injury  to  the  person  or 
rights  of  another,  not  arising  on  contract, 
and  not  hereinafter  enumerated,"  We  agree 
with  plaintiffa'  contention.  We  shall  not 
take  time  liere  to  go  into  the  history  of 
this  legislation.  Tt  is  sufficient  to  say  that 
the  provision  of  subdivision  S  of  g  40711 
is  the  general  provision  applicable  to  torts, 
both  against  person  and  property.  The  pro- 
vision of  subdivision  1  of  §  4073  is  apecial, 
and  relates  only  to  the  particular  class  of 
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personal  torts  that  are  there  particularly 
mentioned,  and  oilier  torU  of  the  same  na- 
ture and  kind  'VeHulting  in  personal  in- 
jury." Brown  v.  Heron  Lake,  07  Minn.  H6, 
H9  N.  W.  710,  1  Am.  Xeg.  Rep,  100.  It 
haa  been  held  that  tlic  action  for  malicious 
prosecution  of  a  criminal  charge  ia  within 
tliis  claes.  Bryant  t.  American  Surety  Co. 
69  Minn.  30,  71  N.  W.  820.  At  first  blush 
it  miglit  seem  that  malicious  prosecution  of 
a  civil  suit  should  be  within  the  same  class, 
but  clearly  it  is  not.  Tbc  Bryant  Case  was 
decided  on  the  ground  that  the  malicious 
prosecution  of  a  criminal  action  is  a  person- 
al nTOott  of  the  class  that  dies  with  the  per- 
son, anil  is  accordingly  at  the  same  class 
as  libel,  slander,  and  false  iinprieoument. 
The  lualicious  proBecution  of  a  civil  ac- 
tion, on  the  other  hand,  is  in  no  sense  ao 
injury  to  the  person.  We  regard  this  as 
aettled  by  the  deciBion  of  this  court  in  Han- 
sen Mercantile  Co.  v,  Wyman,  P.  &  Co.  10.5 
Minn.  491,  21  lAR.A.iX.S.)  727,  117  N,  W. 
928.  In  that  case  it  was  held  that  an  ac- 
tion for  maliciously  procuring;  and  levying 
ao  attachment  was  an  action  for  an  injury, 
not  to  the  person,  but  to  property;  that  a 
cause  of  action  for  injuries  resuUing  from 
tlic  attachment,  consisting  of  the  destruc- 
tion of  the  business  and  of  the  credit,  repu- 
tation, and  standing  of  the  defendant,  and 
the  driving  away  of  customers,  was  not  a 
personal  tort,  but  a  property  tort,  and  that 
it  was  assignable.  True,  there  was  in  that 
case  a  seizure  of  property;  but  that  does 
not  change  the  principle.  No  excessive  levy 
or  unnecessarily  harsh  use  of  the  writ  is 
charged.  The  action  was  accordingly  not 
one  for  abuse  of  legal  proctiss.  The  wrong 
was  in  procuring  the  attaclitnent  to  issue. 
The  action  was  therefore  to  all  intents  and 
purposes  an  action  for  malicious  prosecu- 
tion of  B  civil  action,  and  was  governed  by 
the  same  rules.  Pisiey  v.  Reed,  26  Minn. 
80.  1  N.  W.  800.  It  is  also  tnie  that  in  the 
Hansen  Case  attention  was  called  to  the 
fact  that  the  plaintiff  was  a  corporation, 
which,  "in  the  nature  of  things, 
cannot  brinii  an  action  ex  delicto  for  a  pure- 
ly personal  tort,  nor  be  awarded  purely 
por!tonal  damages."  So  is  one  of  the  plain- 
tilTs  here  a  corporation.  But  it  appears  to 
us  that  this  action  assumes  the  same  aspect. 
whether  it  be  considered  from  the  stand- 
point of  tbc  corporation  plaintilf  or  the 
individual  plaintiff.  In  cither  cabc  the  in- 
jury is  one  to  business  and  property,  and 
not  to  the  person.  It  follows  that  the 
claim    for    malicious    proai'cution    was    not 

16.  It  is  contended  tliat  this  action  is 
barred  hy  the  reason  of  a  prior  action 
brought  by  these  plaintiffs  against  these 
oame  defendants  in  the  I'nited  States  cir- 
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cuit  court.  102  C.  C.  A,  413.  179  Fed.  US; 
227  U.  S.  8,  57  L,  cd.  393,  33  Sup.  Ct.  Rep. 
20^.  In  this  prior  action  many  of  the 
foregoing  matters  were  alleged  and  proved. 
At  the  close  of  the  testimony  the  circuit 
court  directed  a  verdict  in  favor  of  de- 
fendants. This  ruling  was  sustained  on  ap- 
peal by  the  circuit  court  of  appeals  and 
the  Supreme  Court  of  the  United  States. 
It  is  urged  by  defendants  that  the  judgment 
in  that  case  ia  res  judicata,  hut  that,  wheth. 
er  conclusive  as  an  adjudication  or  not,  tb? 
decision  of  the  Federal  court  should  be  fol- 
lowed here. 

Vi'e  agree  that  that  decision  should  be 
followed  so  far  as  it  is  applicable  here,  and 
we  shall  follow  it  as  to  all  legal  questions 
which  were  there  determined;  but  we  do 
not  agree  that  the  judgment  in  the  case  is 
res  judicata.  We  are  clear  that  the  issues 
were  so  different  that  many  of  the  essential 
questions  at  issue  here  were  not  tlierc  deter- 
mined and  were  not  before  the  court.  The 
character  of  that  action  is  made  dear  by  tbc 
language  used  by  the  Supreme  Court.  In 
deciding  the  case,  McKenna,  J.,  said  [227 
U.  S.  38] :  "This  is  not  an  action  for  ma- 
licious prosecution.  It  is  an  action  under 
the  Slierman  anti-trust  act  for  the  violation 
of  the  provisions  of  that  act,  seeking  treble 
damages.  .  .  .  The  foundation  of  the 
complaint  is  that  the  defendants  entered 
into  a  contract  or  combination  in  restraint 
of  trade,  which  caused  damage  to  plaintiff- 
.  .  .  It  was  in  this  aspect  that  the  case 
was  tried,"  and  [at  page  24]  ''To  justify 
recovery,  .  .  .  injury  must  result  from 
something  forbidden  or  made  unlawful  by 
the  act.  .  .  .  The  circuit  court  and  the 
circuit  court  of  appeals  both  dccide<l  that 
the  damages  whicli  plaintiffs  alleged  they 
sustained  were  not  a  consequence  of  a  vio- 
lation by  defendants  of  the  provisions  of  the 
Sherman  anti-trust  act  |act  July  2,  1890, 
chap.  647.  20  Stat,  at  L.  203,  U.  S.  Comp. 
Stat.  1901,  p.  3200).  Both  courts  assinmcd 
for  the  purpose  of  their  decision  that  the 
contract  of  February  24,  18B8,  between  the 
Creamery  Package  Manufacturing  Company 
and  the  otiier  manufacturers  and  sellers  of 
churns  snU  butter  worlicrs,  was  a  combi- 
nation in  restraint  of  trade;  but  both  courts 
held  til  at  the  Uwatonna  Company  was  not 
a  party  to  it,  nor  became  associated  sub- 
sequently in  its  seheme." 

There  is  not  in  the  case  at  bar  any  claim 
of  violation  of  the  Sherman  act.  There  is 
in  tlie  pleadings  a  claim  of  violation  of  the 
antitrust  ant  of  this  state,  which  is  SMne- 
what  similar  to  tlic  Sherman  act;  but,  as 
we  have  already  seen,  this  claim  was  elimi- 
nated by  the  trial  court. 

IS.  There  is  still  undetermined  the  ques- 
tion of  common-law  liability  for  malicious 
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interEeretice  with  the  busincM  of  plaintiffs 
by  misrepresentation,  threats,  and  mali- 
cious prosecution.  This  is  a  distinct  and 
separate  cause  of  aetion.  The  gist  of  the 
cause  of  action  tried  iu  the  Federal  courts 
under  the  Federal  act  was  "that  the  defend- 
ants ent«rG<l  into  a  contract  or  eombinatrou 
in  restraint  of  trade,  which  caused  damage 
to  plaintiffs."  227  U.  S.  8,  32,  57  1.,  ed.  393, 
404,  33  Sup.  Ct.  Eep.  202.  Combination  In 
restraint  of  trade  is  not  the  gist  of  the  com- 
mon-lan'  action  of  interfercnre  with  busi- 
ness or  of  malicious  proBcention. 

Conspiracy  and  combination  in  restraint 
of  trade  are  here  alleged,  but  this  allega- 
tion is  of  no  importance  so  far  as  respects 
the  comnioii-law  causes  and  gronnd  of  ac- 
tion. Where  an  action  In  tort  is  brought 
against  two  or  more,  it  is  nccessarj',  in  or- 
der to  recover  against  all  of  them,  to  prove 
concurrent  acts  of  all.  For  this  purpose  it 
may  be  important  to  establish  the  allega- 
tion of  conspiracy  or  combination.  Bub  this 
is  no  part  of  the  cause  of  action.  If  it 
turn  out  on  the  trial  that  only  one  wns  con- 
f:emed,  the  plaintiJF  may  still  recover  the 
same  as  if  such  one  had  been  sued  alone. 
The  conspiracy  or  combination  is  nothing. 
so  far  as  sustaining  the  action  goes;  the 
foundation  of  it  being  the  actual  damage 
done  to  the  party.  Hotchins  v.  Hutching, 
7  Hill,  104.  See  also  Crcsey  v.  Republic 
Crcofloting  Co.  108  Minn.  .141),  122  N.  W, 
434;  Martin  v.  Lcalie,  93  HI.  App.  56. 

IT.  A  joint  tort  is  here  alleged;  Iwt  It 
■ccms  hardly  necessary  to  say  that  there 
.may  be  a  joint  tort  of  this  sort  without  the 
existeoee  of  any  conspiracy  or  combination 
in  restraint  of  trade.  Flaherty  v.  Minne- 
apolis ft  St.  L.  R.  Co.  3D  Minn.  328,  1  L.R.A. 
1180,  12  Am.  St.  Rep.  054.  40  N.  W.  1«0; 
Fortmevcr  r.  Natioual  Biscuit  Co.  116 
Minn.  I'oS,  37  L.R.A.[K.S.l  56B,  133  N.  W. 
4«1:  Cooley,  Torte,*'  145,  156.  166;  Mack  v. 
KHsev.  01  Vt.  3»9,  17  Atl.  780;  Bath  v. 
Metcalf.  145  Mass.  274,  1  Am.  St.  Rep.  45S, 
14  X.  E.  133:  Drake  t,  Stewart,  22  C.  C.  A. 
104,  40  U.  S.  App.  173,  76  Fed.  140. 

18.  It  will,  of  course,  be  observeil  that 
the  false  representations,  which  in  part 
form  the  basis  of  this  action,  were  all  made 
by  olHcera  or  agents  of  the  Creamery  Paclt- 
age  Manufacturing  Company,  and  that  the 
malicious  prosecution,  which  in  part  forms 
the  basis  of  the  action,  was  in  a  nuit  to 
which  the  Owatonna  Manufacturing  Com- 
pany alone  was  a  party.  Wc  are  of  the 
opinion  that  tlie  evidence  which  we  have 
above  detailed,  together  with  other  circum- 
stances of  less  Importance  disclosed  by 
the  evidence,  is  suificient  fo  go  to  the  jury 
upon  the  question  of  liability  of  both  de- 
fendants for  both  classes  of  acts,  under  the 
rule,  which  Is  well  recogniited,  that  all  who 
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actively  participate  in  any  manner  in  the 
commission  of  a  tort,  or  who  procure,  com- 
mand, direct,  advise,  encourage,  aid,  or  abet 
its  commission,  or  who  ratify  it  after  it  is 
done,  arc  jointly  and  se^■eratly  liable  tliere- 
for  (Conlev,  Torts,  '168;  Mack  v.  Kelse\-. 
01  Vt.  300,  401,  402,  17  Atl.  780),  even 
though  they  act  independently  and  without 
concert  of  action  or  common  purpose,  pro- 
vided their  several  acta  concur  in  tending 
to  produce  one  resulting  event  ( Flahertr  v. 
Minneapolis  *  St.  U  R.  Co.  39  Minn,  328. 
1  L.R.A.  OSn,  12  Am,  St.  Rep.  054,  40  N. 
W.  160;  Mavbcrry  v.  Northern  P.  R.  Co.  100 
Minn.  71),  12  I,.R.A.{N.S.)  675,  110  N.  W. 
3.56,  10  Ann.  Cas.  7S4;  Fortmever  v.  Nation- 
al Biscuit  Co.  116  Minn.  158.  37  L.R.A. 
(N.S.)  .^en,  1.M  X.  W.  461).  See  also  Slog- 
gy  v.  Dilworth,  38  SUnn.  179,  8  Am.  St.  Rep. 
638,  36  N.  W,  4,il. 

We  have  already  indicat(>d  that  there 
must  be  a  new  trial  because  of  gubmisalon 
of  the  claim  of  malicious  prosecution  of 
the  infringement  suit  instituted  in  tlie  name 
of  the  Creamery  Package  Manufacturing 
Company,  and  because  the  evidence  is  in- 
Buflicient  as  to  want  of  probable  cause  for 
prosecution  of  the  suit  instituted  in  the 
name  of  the  Owatonna  Manufacturing  Com- 
pany. There  were  other  substantial  errors 
in  the  case. 

111.  The  jury  assessed  plaintiffs'  damages 
in  the  sum  of  $57,500.  Tlie  damages  are. 
under  the  evidence  in  the  ease,  grossly  ex- 
cessive. Tliey  cannot  l>e  sustained  under 
any  possible  tiieorj  of  the  evidence. 

These  plaintiffs  owned  some  patents;  but 
there  is  no  evidence  that  their  commercial 
value  has  been  destroyed,  or  as  to  the  ex- 
tent to  which  they  have  been  injured. 

Plaintiffs  owned  ■  valuable  plant,  in 
which  they  started  to  manufacture  thcsi- 
machines:  but  there  is  no  evidence  at  to 
the  extent  to  which  it  was  devoted  to  this 
purpose,  and  none  as  to  the  amount  this 
property  was  damaged  by  the  alleged  inter- 
fcrence  with  the  business  of  manufacturing 

Til  ere  is  evidence  that  plaintiff  Virtue 
expended  considerable  time  in  connection 
with  the  defense  of  the  patent  infringement 
suit.  The  evidence  is  very  vague  and  un- 
satisfactory as  to  the  necessity  of  such  ex- 
penditure of  time,  and  there  is  no  evidence 
as  to  the  value  of  liia  time. 

There  is  evidence  that  plaintiffs  eiipendeil 
considorable  sums  of  money  tn  defending 
that  suit.  The  evidence  is  very  vague  and 
unsatisfactory  as  to  the  necessity  of  many 
of  these  expenditures. 

There  is  evidence  that  the  business  of 
plaintiffs  was  injured;  but  the  total  sales 
of  tliat  business  from  beginning  t«  end  were 
less  than  $8,000,  and  the  total  profits  less 


I1S4 


MISXESOTA  SUPREME  COURT. 


than  $3,000.  The  d&mageB  for  injury  to 
this  busineBS  naturally  could  not  be  large. 
Plaintiffa  make  no  claim  on  account  of 
Kpecial  damage  for  Iobs  of  profits  from 
prospective  Bales.  They  claim  general  dam- 
ages for  injury  to  tlie  buaineBs,  its  reputa- 
tion, Btandtng,  and  good  will. 

Damages  must  be  proven  with  reaaonalile 
certainty.  They  cannot  be  based  on  Bpecula- 
tion  or  conjecture. 

In  order  to  recover  damages  for  injury  to 
real  or  peraonal  property,  there  must  be 
fair  proof  that  such  damage  has  occurred, 
and  of  the  amount  tliereof,  and  that  it  was 
caused  by  the  trrong  of  defendants. 

In  order  to  recover  for  expenditure  of 
time,  there  must  be  proof  of  tbe  necessity 
of  euch  expenditure  of  time,  and  of  the  value 
thereof.  Foreter  v.  Cohimbia  Nat.  Bank,  77 
Minn.  119,  79  X.  W.  605.  In  order  to  re- 
cover for  expenditure  of  money,  there  must 
be  proof  of  the  neccsHity  of  such  expendi- 

Damages  for  injury  to  plaintilTB'  busi' 
nesB,  its  reputation,  standing,  and  good  will, 
may,  upon  proper  proof,  be  recovered.  Han- 
sen Mercantile  Co.  v.  Wyman,  P.  &  Co.  105 
Minn.  491,  495,  21  L.R.A.(S.S.)  727,  117  N. 
\V,  926;  Johnson  v.  Wild  Rice  Boom  Co.  118 
Minn.  24,  138  N.  W.  282;  13  Cyc.  57.  In 
such  a  case  the  jury  should  always  be  cau- 
tioned against  allowance  of  damages  that 
are  apeculative  and  conjectural.  At  the 
same  time,  if  it  is  certain  that  damages  have 
been  caused  by  the  wrongful  act  of  another, 
and  the  only  uncertainty  ia  as  to  their 
amount,  there  can  rarely  be  good  reason  for 
refusing,  on  account  of  aiicb  uncertainty, 
any  damages  whatever.  Wakeman  v.  Wheel- 
er 4,  W.  Mfg.  Co.  101  N.  Y.  205,  54  Am. 
Rep.  676,  4  K.  E.  204;  Burckhardt  v.  Burck- 
hardt,  42  Ohio  St.  474,  51  Am.  Rep.  842-. 
Emerson  v.  Pacific  Coast  &  X.  Packing  Co. 
m  Minn.  1,  8,  1  L.R.A.IN.S.)  44.>,  1)3  Am. 
St.  Rep.  803,  104  N.  W.  573,  6  Ann.  CaB. 
973.  The  jury  may  in  such  case  give  such 
temperate  damages  for  injury  to  business 
as  they  believe  to  be  reasonable  compensa- 
tion for  the  injury  which  must  necessarily 
result  from  tbe  act  of  the  defcniiant.  Pea- 
hody  V.  Citiiens'  State  Bank,  08  Minn.  302, 
310,  108  N.  W.  272. 

20.  The  evidence  on  moat  of  the  points 
mentioned  is  so  va^ue  and  uncertain  that 
it  furnishes  no  Sfttisfactorj  basis  for  tlie  as- 
seasment  of  any  large  amount  of  compensa- 
tory damages.  Tailing  these  facts  into  ac- 
count, and  making  due  allowance  for  the 
discretionary  power  of  the  jury  to  assesa 
punitive  damages,  it  must  still  be  held  that 
the  damages  in  this  ease  were  so  excessive 
as  to  make  it  appear  that  they  were  given 
under  the  iaSuence  of  passion  or  prejudice. 
See  PeUraon  v.  WesterB  U.  Teleg.  Co.  85 
L.R.A,1915B. 


Bathke  v.  Erassin,  'i 

S50. 

A  number  of  exceptions  were  taken  to 
rulings  upon  evidence. 

21.  Plaintiffs  introduoed  in  evidence,  over 
objection,  a  seriea  of  contracts  between  de- 
fendants, the  Qrst  one  April  IS,  1R97,  and 
the  last  June  4,  1898.  In  tbe  Federal  court 
it  was  distinctly  held  that  none  of  these 
contracts,  nor  all  of  them  together,  fur- 
nished any  basis  for  an  action.  It  was  prop- 
er to  receive  tlie  last  contract  of  June  4, 
1893,  for  the  purpose  of  showing  tbe  rela- 
tion between  these  defendants  at  the  time 
of  the  transaction  complained  of  herein ; 
but  no  useful  purpose  can  be  subserved  hy 
encumbering  the  record  with  tlie  earlier 
ones,  and  they  should  be  excluded. 

22.  Tbe  evidence  as  to  the  prices  at  which 
Disbrow  and  Viotor  churns  were  sold,  and 
the  profits  made  from  them,  was  inadmis- 
sible. It  had  no  bearing  on  any  aspect  of 
the  case.  The  same  is  true  as  to  testimony 
that  plaintiffs  did  not  intend  to  infringe  on 
any  patent  of  defendants,  and  believed  they 

23.  Plaintiffs'  Exhibit  "HH"  was  not  ad- 
missible in  evidence.  It  was  a  copy  made 
of  a  writing  that  was  not  shown  t«  have 
emanated  in  any  manner  from  either  of 
defendants.  For  manifest  reasons  it  should 
have  been  rejected. 

24.  The  record  of  a  former  suit  for  ma- 
licious prosecution  against  the  defendant 
Owatonna  Manufacturing  Company  was 
property  excluded.  That  action  was  dis- 
missed. The  record  was  accordingly  not 
an  adjudication.  This  proposition  has  long 
since  been  settled.  Craver  v.  Christian,  34 
Minn.  387,  26  N.  \V.  8;  Andrews  v.  School 
Dist.  35  Minn.  70,  27  N.  W.  303. 

25.  The  record  in  the  Federal  suit  was 
properly  excluded.  It  was  a  litigation  upon 
a  different  cause  of  action,  and  tbe  record 
was  not,  therefore,  an  estoppel.  It  is  con- 
tended that  the  bringing  of  that  suit  was 
an  election  of  remedies  as  between  that 
course  of  action  and  the  course  pursued 
here,  and  that  tliis  suit  cannot  therefore  be 
maintained.  There  can  be  no  election  be- 
tween causes  of  action,  unless  two  causes  of 
action  exist,  and  tbev  are  inconsistent.  Re 
Van  Xorman,  41  Minn.  404,  43  N.  W.  334. 
Here  tlie  alleged  cause  of  action  sued  on  in 
the  Federal  courts  did  not  exist  at  alt. 

Exception  is  taken  to  some  portions  of 
the  charge. 

26.  The  court  instructed  the  jury:  -If 
your  verdict  is  against  the  defendants,  it 
is  a  verdict  against  both  of  them;  .  .  . 
there  can  be  no  separation  of  the  case  of 
joint  tort  feasors,  where  an  action  ia 
brought  gainst  them,    ...    so  your  ver- 
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diet  in  this  cnae  will  he  for  the  plaintilTa 
ngainat  both  of  tlicm  jointly,  or  your  ver. 
diet  will  be  in  favor  of  both  of  them."  This 
was  error.  The  principle  that,  nliere  two 
personB  arc  lued  jointly  in  tort,  the  plaintiff 
may  prevail  Hgainst  one,  tliough  he  faiU 
to  prove  a  joint  tort,  ia  so  well  acttled  that 
citation  of  authority  is  not  neeesBary.  Sea 
Hiitchins  v.  Hutchtiis,  7  Hill,  104,  supra. 

The  court  further  instructed  the  jury; 
"The  only  question  for  you  to  determine  is 
whether  or  not  there  was  a  conspiracy  or 
combination  between  these  two  defendants 
to  injure  these  plaintiffs."  This  was  error, 
for  reasons  which  we  have  above  endeavored 
to  make  clear.     Ibid. 

27.  A  mats  of  evidence  was  received, 
devoted  to  proof  ia  much  detail  of  the  meth- 
ods pursued  by  the  Creamery  Package  Man- 
ufacturing Conipany  in  ridding  itself  of 
other  competitors.  The  trial  was  begnn 
with  the  introduction  of  hundreds  of  paj^s 
of  evidence  of  this  sort.  All  of  this  evi- 
dence was  collateral  to  the  issues  in  this 
case.  This  court  will  exercise  great  liber- 
ality in  sustaining  a  trial  court  in  its  ex- 
iTcise  of  discretion  in  receiving  evidence 
of  collateral  facts.  Very  often  such  facts 
sre  of  great  probative  value.  Glaasherg  v, 
Olson,  89  Minn.  195,  94  N.  W.  554;  Dalby 
V.  Lauritzen,  98  Minn.  75,  107  N.  W.  826; 
Humphrey  v.  Monida  &  Y.  Stage  Co.  115 
Minn.  18,  131  N.  W.  498,  But  the  reception 
of  such  evidence  must  not  be  carried  to  such 
an  extent  as  to  overshadow  the  real  issue 
in  the  case,  and  we  believe  this  was  just 
the  result  accomplished  here.  Ksnne  v, 
Kanne,  119  Minn.  265,  270,  138  X,  \V.  25; 
Bemia  v.  Temple,  182  Mass.  342,  26  L.R,A. 
254,  38  N.  E.  970.  A  brief  reference  to 
these  matters  might  have  been  permitted, 
within  the  discretion  of  the  trial  court,  to 
show  the  situation  of  the  parties,  and  to 
shed  light  on  the  controversies  in  the  case. 
The  fact  that  the  defendant  Creamery  Pack- 
age Manufacturing  Company  was  a  combi- 
nation, that  it  pursued,  generally  in  its 
business,  methoda  not  juatiflcd  by  the  laws 
of  fair  competition,  but  calculated  only  to 
ruin  competitors,  as  by  bidding  at  ruinous 
prices  when  competition  appeared,  may 
throw  some  light  on  the  probable  truth  of 
the  testimony  as  to  the  conduct  of  this  de- 
fendant toward  plaintilTs;  but  we  are  con- 
vinoed  tliat  the  greater  part  of  this  collater- 
al evidence,  such  as  the  mass  of  details  as 
to  the  property  of  competitors  taken  over, 
the  amount  of  the  inventories,  the  price  al- 
lowed, the  details  of  defendant's  method  of 
operating  its  business,  such  as  the  use  of 
names  of  its  former  competitors,  and  keep- 
ing up  a  semblance  of  competition,  and 
many  other  items  of  evidence  still  more  re- 
mote, whicli  fill  the  record,  could  only  tend 
L.R.A.1815B. 


to  confuse  the  issues  of  the  case,  end  should 
have  been  excluded.     In  justice  to  the  trial 

court,  it  should  be  said  that  a,  great  deal 
of  this  evidence  was  received  without  ob- 
jection,  but  much   of  it  was   received  over 

28.  It  is  contended  that  the  charge  of 
the  court  as  a  whole  gave  the  jury  no  suffi- 
cient guidance  in  deliberatitig  on  a  complex 
case,  and  failed  to  define  or  outline  the 
issues  of  fact  which  the  jury  were  called 
upon  to  decide.  We  deem  this  contention 
well  taken.  The  charge  begins  with  instme- 
tions  on  the  subject  of  punitive  damages. 
The  court  withdrew  from  the  jury  plaintiffs' 
claim  of  recovery  by  reason  of  alleged  vio- 
lation of  the  state  and  Federal  laws  relat- 
ing to  contracts  in  restraint  of  trade;  but 
still  there  follows  a  long  discussion  of  the 
proper  construction  of  those  laws.  The 
chat^  furnished  little  guidance  as  to  the 
facts  necessary  to  warrant  a  recovery,  or 
as  to  the  measure  or  the  elements  of  dam- 
ages. The  issues  are  cahily  defined.  If  de- 
fendants, or  either  of  them,  by  false  repre- 
sentations as  to  infringement  of  a  patent 
which  was  in  fact  void,  or  by  threats  of  un- 
grounded prosecution  for  infringemmt,  or 
by  malicious  prosecution  of  a  suit  for  in- 
fringement, caused  injury  to  plaintiffs,  they 
are  liable  therefore.  The  facts  necessary  to 
be  proved  to  establish  malicious  prosecution 
of  such  infringement  suit,  and  the  proof 
that  is  necessary  to  sustain  a  recovery  of 
the  various  items  of  damages  claimed,  are 
hereinbefore  fully  stated.  The  charge  omit- 
ted so  many  essential  things  that  we  feel 
bound  to  hold  that  it  is  subject  to  the  rule 
of  Greengard  v.  Burton,  88  Minn.  252,  92 
N.  W.  931. 

For  reasons  above  stated,  the  order  deny- 
ing a  new  trial  should  be  reversed  and  a 
new  trial  granted. 

A  petition  for  rehearing  having  been 
filed,  the  following  Per  Curiam  response 
was  handed  dou-n  on  October  31,  1913  (123 
Minn.  45.  142  K.  VV.  1136)  : 

It  is  urged  on  motion  hy  defendant 
Creamery  Package  Manufacturing  Company 
for  reargument  that  the  rule  stated  in  the 
opinion,  that  "a  void  patent  affords  no  pro- 
tection against  positive  representations"  of 
infringement  (^  1),  and  that  "if  his  pat- 
ent be  void,  so  that  he  has  in  fact  no  patent 
at  all,  he  will  not  be  permitted  to  make 
reprcBentations  of  infringement  to  the  in- 
jury of  another"  (H  4|,  are  incorrect;  that, 
BO  far  as  such  matters  are  concerned,  this 
action  is  in  substance  an  action  for  slander 
of  title,  and  that  "a  person  interested  in 
property  is  privileged  to  assert  his  rights 
at  any  time,  even  though  it  transpires  af- 
terwards  that   his   claims  are   unfounded."   , 
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Tlic  principlet  aiiplieable  to  sUnd^r  of 
title  do  apply,  and  malice  is  esst^ntial  to  a 
cause  of  action  based  on  such  statementx. 
"If  tlie  publication  is  false,  and  is  made  by 
unt  having  ed  interest  in  the  subject' matter, 
malice  may  be  presumed."  Swan  v.  Tappan, 
5  Cusli.  104;  Andrew  v.  Deeliler,  43  N.  J.  L. 
107.  But  if  tlie  publication  be  an  asser- 
tion of  right  or  interest  by  one  who,  in  good 
faith,  claims  sucli  riglit  or  interest,  then 
it  is  privileged,  and  the  presumption  of 
ma  I  ice  is  overcome.  The  law  applicable 
to  surh  commnnications  when  privileged 
was  not  discussed  in  the  original  opinion. 
The  view  of  tEie  majority  of  the  court  is  as 
follows : 

Such  communication H,  when  privileged  at 
all,  are  only  qusliiiedly  privileged.  Swan 
T.  Tappan  and  Andrew  v.  Deshler.  supra; 
.lohn  W.  Lovell  Co.  v.  Houghton.  110  N.  Y. 
520,  0  L.K.A.  303,  Z2  N.  E.  106S.  Absolute 
privilege  exists  only  where  the  public  serv- 
ice or  the  due  administration  of  justice  re- 
quires that  a  person  should  speak  his  mind 
freely.  23  Cyc.  370;  Young  v.  Lindstrom, 
115  in.  App.  239. 

The  rules  governing  eominunications 
qualifiedly  privileged  are  the  same  in  slan- 
lier  of  title  as  in  ordinary  libel  and  slander. 
John  W.  Lovell  Co.  v,  Houghton,  118  N.  Y. 
3-20,  0  h.RJi.  303,  22  N.  E.  1086.  The  law  is 
that  "a  communication,  to  be  privileged, 
must  be  made  upon  a  proper  occasion,  from 
a  proper  motive,  and  must  be  based  upon 
reasonable  or  probable  cause.  When  so 
made  in  good  faith,  the  law  does  not  im- 
ply malice  from  the  communication  itself. 
,  .  .  Actual  malice  must  be  proved." 
Hebner  v.  Great  Northern  R.  Co,  78  Minn. 
280,  292,  70  Am.  St.  Rep.  337,  90  X.  W. 
112S,  1129.  The  occasion  loses  its  privilege 
if  the  statement  ia  in  fact  false,  and  knowl- 
edge of  the  falsity  is  brought  home  to  the 
person  making  it,  or  if  the  statement  is 
made  without  knowledge  of  its  falsity,  but 
is  made  with  malice  and  for  an  ulterior 
purpose.  Lowry  v,  Vedder,  40  Minn.  475, 
42  X.  W,  512:  Hebner  v.  Great  Xorthcm  R. 
Co.  78  Minn.  289,  79  Am.  St.  Rep.  387,  80 
X.  \V.  1128;  Andrew  v.  Deshler  and  Swan 
V.  Tappan.  supra:  Gattis  v.  Kilgo,  128  N. 
C.  402,  403,  38  S.  E.  931 ;  Hill  v.  Ward.  13 
Ala.  310. 

These  rules  apply  to  representations  made 
by  a  person  claiming  under  a  patent.  Hal- 
sey  V.  Brotherhood.  L.  R.  19  Ch.  Div.  388, 
389,  SI  L.  J.  Ch.  X.  S.  233.  45  I..  T.  X.  S. 
(140,  30  Week.  Rep.  279;  John  W.  Lovell 
Co.  T.  Houghton,  supra. 

"Undoubtedly  the  owner  of  a  patent  ia 
acting  within  his  rights  in  notifying  in- 
fringers of  his  claims,  and  threatening  them 
with  litigation,  ...  if  be  does  so  In 
good  faith,  believing  hia  claims  to  be  valid, 
L.R.A.1915B. 


and  in  an  honest  effort  to  protect  them 
from  invasion."  Adriance,  P.  t  Co.  v.  Na- 
tional Harrow  Co.  59  C.  C,  A.  103,  121 
Fed.  827.  And  he  will  not  be  liable  there- 
for, even  though  his  patent  fails.  But  if 
the  intent  be  not  to  protect  and  maintain 
hia  own  rights,  but,  under  color  and  pre- 
tense of  that  object,  to  destroy  the  com- 
plainant's business,  in  advance  of  any  ad- 
judication of  the  question  of  right,  a  very 
different  case  is  prcsenti-d.  Lewin  v.  Wels- 
bach  Light  Co.  (C.  C.)  81  Fed.  004,  906. 
If  it  be  made  to  appear  that  the  patentee  is 
"pursuing  a  course  which  is  calculated  to 
unneccsearily  injure  another's  business,  and 
with  the  plain  intention  of  Bo  doing,  bis 
conduct  will  be  deemed  malicious."  and  if 
his  patent  falU,  so  that  hia  representations 
are  false,  they  are  actionable.  Kohlsaat, 
J.,  in  Racine  Paper  Goods  Co.  v.  Dittgen, 
08  r.  C.  A.  433.  435,  171  Fed.  631.  833; 
followed  by  Geiger,  J.,  in  United  Electric 
Co.  V.  Creamery  Package  Mfg.  Co.  (D.  C.) 
203  Fed,  53.  See  also  A.  B.  Farquhar  Co. 
V.  Xational  Harrow  Co.  42  C.  C.  A.  600, 
49  L.R.A.  755.  102  Fed.  714. 

The  evidence  produced  on  another  trial 
ah  Quid  be  considered  in  the  light  of  the 
views  here  expressed. 

Motion  for  reargtiment  denied. 
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(—  Iowa,  — ,  143  X.  W.  482.) 

Ca»c  —  inaltolous  advertisement  —  In- 
jury to  business. 

A  merchant  who,  upon  losing  the  agency 
for  a  particular  sewing  machine,  for  the 
purpose  of  ruining  the  business  of  bis 
successor,  procures  some  secondhand  ma- 
chines and  advertises  them  as  new.  of  latest 
pattern,  with  all  improvements,  at  one  half 
the  price  charged  hy  his  succesaor  for  new 
niachines,  is  liable  to  him  in  damages  for 
the  injury  thereby  caused. 

(October  23,  1913.) 

APPEAL  by  defendants  from  a  judgment 
of  the  District  Court  for  Lee  County 
in  plaintiffs  favor  in  an  action  brought  to 
recover  damages   for   alleged   malicious   in- 

Note.  — The  question  as  to  the  actionable 
character  of  the  act  of  o  person,  company, 
or  corporation,  in  interfering  with  or  driv- 
ing away  another's  patrons  or  customers. 
is  discussed  in  a  note  appended  to  Virttte 
v.  Creamery  Package  Mfg.  Co.  ante,  IITB. 
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Btatemont  by  Gaynor,  J.; 

Action  to  recover  damages  for  injury 
elalmed  to  busincsB.  It  appears  tlist  plain- 
tiff was  a  sewing  machine  agent  and  defend- 
ant a  retail  merchant  in  the  same  city,  and 
defendant,  for  tbe  purpose  of  injuring  plain- 
tiff in  his  bueiness,  wrongfully  and  niali- 
cioualy  advertiBed  to  the  public  it  would  sell 
the  aame  macbinee  handled  by  the  plaintiff 
at  half  tbe  price  for  which  the  plaintiff 
was  offering  them  for  sale;  that  tbe  sole 
purpose  of  tbe  defendant  in  bo  doing  waa  to 
ruin  plaintifT  iu  hia  buBineaa.  Cause  tried 
to  a  jury.  Verdict  and  Jiidgmeut  (or  tbe 
plaintiff.     DcfcndantB  appeal. 

MessrB.  D.  F.  Miller  and  \V.  J.  Rob- 
erts, for  appellants: 

One  ia  not  liable  for  damages  resulting 
from  the  exercise  of  a  legal  right,  though 
accompanied  by  maliee.  The  conflict  in 
cases  arieeB  out  of  differences  as  to  whether 
the  defendant  was  in  the  exerciie  of  a  legal 

Cooley,  Torts,  3d  ed.  pp.  1503,  1503,  et 
seq.;  Bonnell  v.  Smith,  53  Iowa,  281,  6 
N.  W.  128;  Slatten  v.  Des  Moinea  \'alley 
R.  Co,  29  Iowa.  148,  4  Am,  Rep.  205; 
Candy  v.  Chicago  4;  N,  VV.  E.  Co.  30  Iowa, 
420,  6  Am.  Rep.  632;  Kellv  v.  Chicago.  M. 
t  St.  P.  R.  Co,  93  Iowa,  436.  01  N.  W. 
957;  Met*ger  v.  Hochrcin,  107  \Vb.  267, 
50  L.R.A.  303.  81  Am.  St.  Rep.  841,  83  N. 
W.  308;  Loehr  y.  Dickson,  141  Wis.  332, 
30  L.R.A.(X.S.)  49.1,  124  N.  Vf.  293;  Estey 
V.  Smith,  4.5  Mich.  402,  8  N.  W.  477:  Bohn 
Mfg.  Co,  V.  Hollis  ( Bohn  Mfg.  Co.  v.  Xorth- 
western  Lumbermen's  Aaso.)  54  Minn.  223, 
21  L.R.A.  337,  40  Am.  St.  Rep.  310,  55  N. 
W.  1119;  Heywood  v,  Tillson,  75  Me.  225, 
46  Am.  Rep.  373:  Mahan  v.  Brown,  13 
Wend.  261,  28  Am.  Dec.  461;  Phelps  v. 
Sowlen,  72  N.  Y.  30.  2S  Am.  Bep.  03; 
Pickard  v.  Coilina,  23  Barb.  444;  Payne  v. 
Weatern  &.  A.  R.  Co.  13  Lea,  507,  49  Am. 
Rep.  666;  Guethler  v.  Altman,  26  Ind.  App. 
587,  84  Am.  St.  Rep.  313.  60  N.  E.  3j5; 
Macauley  Bros.  v.  Tiemey,  10  R.  I.  235, 
37  L.K.A.  455,  61  Am.  St.  Hep.  770,  33  Atl. 
1;  Bordeaux  v.  Greene,  22  Mont.  264,  74 
Am.  St.  Rep.  800,  36  Pae.  218;  Guest  v. 
Reynolds,  68  III,  478,  16  Am.  Rep.  570; 
Rideout  V.  Knox,  148  Mass.  368,  2  L.R.A. 
81,  12  Am.  St.  Rep.  560,  19  N.  E.  300; 
Fisher  v.  Feige,  137  Cal.  30,  59  L.R.A.  333, 
92  Am.  St.  Rep.  77,  60  Pae.  618;  Orr  v. 
Home  JIut.  Ins.  Co.  12  La.  Ann.  2.i5,  68 
Am.  Deo.  770;  Glendon  Iron  Co.  v.  Uhler, 
75  Pa.  467,  15  Am.  Rep.  590;  Lancaster  v. 
Hamburger,  70  Ohio  St,  166,  63  L.K.A.  856,  j 
71  N,  E,  280,  I  Ann.  Cae.  248;  McCune  v.' 
L.a.A.1915B. 


Xorwieh  City  Gaa  Co.  30  Conn.  521,  7»  Am. 
Dec.  278;  Hunt  v.  Simonds,  10  Mo.  583; 
Judd  V.  Ballard,  66  Vt,  668,  30  Atl.  D6; 
Allen  V.  Flood  [1898]  A.  C.  92,  67  L.  J. 
Q.  B.  N.  S.  110,  77  L.  T,  N,  S.  717,  46 
Week.  Eep.  258,  17  Eng.  Rnl.  Caa.  285; 
Quinn  v.  I,.eathcm  [IBOl]  A.  C.  500,  1  B. 
R.  C.  107,  70  L.  J.  P,  C.  X,  S.  76,  65 
J.  P.  708,  17  Timea  L.  R.  749,  50  Week. 
Rep.  13y,  85  L.  T.  X.  S.  280 ;  Perrault  v. 
Gauthier,  28  Can.  S.  C.  241;  Cbambers  v. 
Baldwin,  91  Ky,  121,  11  L.R_4.  545,  34 
Am.  St.  Rep,  165,  IS  S.  W,  57;  Bourlier 
Bros.  V.  Macauley,  ft]  Ky.  135,  11  L.R.A. 
550,  34  Am.  St.  Rep.  171.  15  S.  W.  60; 
Jenkins  v.  Fowler,  24  Pa.  308;  Boyson  v. 
ITiorn,  93  Cal.  578,  21  L.R.A,  233,  33  Pae. 
492;  Spalding  v.  Vilas,  161  U.  S.  483,  484, 
40  t.-ed.  780,  781,  16  Sup.  Ct.  Eep.  631; 
Letts  V.  Kessler,  54  Ohio  St.  T3,  40  L.R.A. 
177,  42  X.  E,  765;  Humphrey  v.  DouglaaB, 
11  Vt.  22,  34  Am.  Dec.  668;  Falloon  v, 
Scbilliug,  20  Kan.  202,  44  Am,  Hep.  642; 
Sparks  v.  MeCreary,  158  Ala.  382,  22  L.E.A. 
(N.S.)  1224,  47  So,  332;  J.  F.  Parkinson 
Co.  V.  Building  Trades  Council,  164  Cal. 
681,  21  L.R.A.(X,S.)  550.  08  Pae.  1027, 
16  Ann.  Cas.  1165;  Jonea  v.  Jones,  119  La. 
677,  44  So.  420;  Arnold -v,  Moflitt,  30  R.  I. 
310,  75  Atl.  502;  Eggcrs  v.  Xewark,  77  X. 
J.  L.  108,  71  Atl.  665;  Passaic  Print  Works 
V.  Elv  i  W.  Dry  Gooda  Co.  62  L.R.A.  673, 
44  C.  C.  A.  426,  105  Fed.  163,  181  V.  S. 
817,  45  L.  ed.  1029,  21  Sup.  Ct.  Rep.  822: 
Ajello  V.  Woraley  [1808]  1  Ch.  274,  77 
L.  T.  X.  S.  783,  67  L.  J.  Ch.  X.  S.  172,  14 
Times  L.  R.  168,  46  Week.  Rep.  246. 

Tbe  riglit  to  offer  property  for  sale,  and 
to  fix  the  price  at  which  it  may  be  bought, 
being  undoubted,  and  the  offer  in  itself  law- 
ful, it  cannot  be  converted  into  an  actionable 
wrong  by  an  allegation  that  it  n~as  made 
with  tbe  intent  and  for  the  purpose  of  in- 
juring another  owner  of  similar  property 
by  depreciating  its  market  value. 

Brantly.  Personal  Property,  1891,  jS  1: 
Passaic  Print  Works  v.  Ely  &  W.  Drv 
Gooda  Co.  62  L.R.A.  673.  44  C.  C.  A. 
426,  105  Fed.  163,  181  U.  S.  617,  46  L.  ed. 
1029,  21   Sup.  Ct.  Rep.  022. 

Messrs,  Ilnfflies  &  McCold  for  appellee. 


,  J,,  delivered  the  opinion  of  the 


Plaintiff  claims  that  on  the  Ist  day  of 
February,  1010,  be  was  the  exclusive  agent 
for  the  sale  of  the  New  Improved  (Vhite 
sewing  machine  in  Lee  county  and  adjoin- 
ing counties;  that  the  defendant  Duncan- 
Schell  Furniture  Company,  prior  to  that 
time,  had  been  selling  the  same  machines 
[or  profit,  or  as  agents  tor  the  said  sewing 
machine  company;  that,  after  plaintifT  had 
secured   the  sole  and   exclusive  agency   for    ' 
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euid  uiacliini;,  aud  wlijle  be  waa  aelling  the 
eame  as  agent,  the  defendants,  for  the  pur- 
pose of  (leHlroying  plaintifT's  business,  and 
breaking  him  up  financially,  and  putting 
liim  out  of  business,  maliciously  and  wilful- 
ly prooured  various  old  styles  of  said  White 
teiving  machine,  and  advertised  the  same  at 
a  price  of  $24.75,  and  publialicd  that  they 
were  selling  the  lateat  improved  drop-head 
\A'hite  fewing  machine  for  that  price,  the 
same  kind  of  machine  which  the  plaintiff 
was  handling,  anil  naa  selling  for  $4a ;  that 
the  selling  price  of  the  sewing  machines, 
and  the  price  at  which  the  defenilauts  Bold 
the  machine  during  tlie  time  the  defendant 
company  wai  the  agent,  waa  f45;  that  de- 
fcndanta  further  advertised  and  published 
that  they  had  just  received  new  White  sew- 
ing machines,  both  rotary  and  vibralor, 
which  they  would  sell  at  S24.T3;  that  they 
did  not  have  any  such  machines,  and  the 
statement  that  they  had  just  received  them 
was  untrue;  that  the  defendants  had  not 
received,  at  any  time,  any  new  White  tew- 
ing machines  of  the  rotary  type;  that  they 
further  falsely  said  that  the  machines  just 
received  by  them  were  of  the  lateat  pattern 
of  said  machine.  The  usual  market  price 
of  the  latest  improved  White  sewing  ma- 
chine was  Ha,  and  the  defendants  knew 
this  at  the  time.  Plaintilf  says  all  the  fore- 
going acts  were  committed  by  the  defend- 
ants wilfully  and  maliciously,  and  for  the 
sole  purpose  of  driving  the  plaintiff  out  of 
business  in  the  sale  of  his  machines,  and  for 
the  purpose  of  falsely  putting  the  plaintiff 
in  the  light  of  a  dishonest  dealer,  and  un- 
worthy of  patronage,  in  that  he  was  at- 
tempting to  sell  a  C25  machine  for  945. 
Defendants'  answer  to  plaintifTs  claim  is 
a  general  denial.  Upon  the  issues  thus  ten- 
dered, the  cause  was  tried  to  a  jury,  and 
verdict  and  judgment  for  the  plaiotilT. 

It  appears  from  the  evidence  that  the  de- 
fendant Duncan  inserted  in  one  of  the  daily 
papers  issued  in  Keokuk  on  or  about  March 
2il  the  following: 

Uuncan-Schell    Furniture    Co.    March    Sale 

Special. 

[Followed  by  a  cut  of  a  White  Sewing 

Machine.] 
Automatic  Drop  Lift  White  Sewing 
Machine,  both  Vibratory  and  Rotary, 
Latest   Pattern    «24.75 


And  again  .- 

March  Sale  Prices  on  Sewing  Machines. 
'     More  White  Machines  just  received. 

March   Sale  Price  on   White  Sewing  Ma- 
ihines,  the  latest  patterns,  Iwth  Vibra- 
tory and  RoUrr   824.75 

L.RA.I!)l.m. 


More    White    Sewing    Machines    just   re- 
ceived. 

March  Sate  Special 

White   Sewing    Machines    in    latest 

patterns,  both  vibratory  and  rotary.  .424.75 

Again,  with  the  same  heading: 

The  March  Sale  of  Drop  Head  White 
Sewing  Machines  of  the  lateat  pattern  f25 


i2j  buys  the  latest  improved  0  Drawer 
Drop  Heed  White  Sewing  Machioc,  with 
Automatic  Lift  and  Iwat  set  of  attachments. 

Again,  the  same  caption,  with  cut  of 
White  Sewing  Machine: 

The  best  machine  at  any  price $25 

Your  money  )>ack  in  365  days  if  you 
are  not  convinced  you  have  the  bent  on 
earth.  White  Sewing  Machine  with 
White  Sewing  Machine  Co.'s  guaranty  t)2.5 


Duncan-Schell  Furniture  Co.'s  Annual  Sep- 
tember Sale. 
*2o   buya  the  latest  improved  «  Drawer. 
Drop   Head    White   Sewing    Macliine,   with 
Automatic  Lift  and  best  set  of  attachments. 

Then  follows  practically  the  same  adver- 
tisement that  appeared  in  March. 

It  appears  that,  at  the  time  these  adver- 
tisements were  made,  the  plaintiff  was  the 
sole  and  exclusive  agent  for  the  sale  of  the 
machines  so  advertised  by  the  defendants. 
The  plaintiff  testifies  that  on  or  about  the 
Ist  of  February  the  defendant  Duncan  called 
him  into  his  store,  and  said:  "Boggs,  I 
understand  that  you  are  going  to  take  the 
agency  for  the  White  sewing  machine.  You 
know  you  have  no  money,  and  you  cannot 
get  the  machines,  and,  if  you  do  get  them,  I 
will  run  you  out  of  business  with  the  same 
machine."  One  Leach,  who  was  the  state 
agent  in  Iowa  for  the  White  sewing  ma- 
chines, testified:  "At  the  time  I  Ulkcd 
with  Duncan,  before  we  changed  agents,  he 
talked  considerably  about  Boggn.  He  told 
me  that,  if  we  gave  the  agency  to  Bogga. 
be  could  not  run.  because  he  had  no  money, 
and  they  would  run  him  out  of  business  in 
less  than  siK  months.  'ITiis  conversation 
was  about  the  Ist  of  February." 
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Thp  plaintilT  further  testified  tliat,  after 
these  advertisements  came  nut  in  March, 
stating  that  tbe  defendants  had  received 
another  shipment  oE  machines  to  be  sold 
«t  $24.7o,  he  went  to  Mr.  Duncan,  anil  asked 
him  if  he  had  anv  new  machines,  and  he 
said  he  had  secondhand  ones.  "Then,  turn- 
ing to  me,  he  said:  'Boggs,  have  we  starved 
jou  out  yet!  If  jou  are  not  starved  out 
yet,  we  will  soon  see  that  you  are  starved 
«ut.'  He  said  he  had  a  riglit  to  put  in  the 
advertisements  in  the  paper,  because  be 
had  old  machines  that  he  wanted  to  sell." 
L«ach  further  testified  that  Duncan  and  the 
Duncan -Sche] I  Furniture  Company  did  not 
buy  any  White  sewing  machines  of  the 
Whit«  Sewing  Machine  Company  during 
1910,  or  any  time  since  that-,  that  in  Sep- 
tember or  October,  after  these  advertise' 
inents  were  put  out  by  the  defendants,  he 
went  to  the  defendants  to  buy  these  sew- 
ing machines  they  had  on  hand.  "I  told 
him  I  came  in  to  buy  the  White  sewing  ma- 
chines he  had,  and  he  said  he  didn't  want 
to  sell  them.  I  told  bim  that  they  were 
advertising  them,  and  that  what  they  were 
doing  was  hurting  Mr.  Boggs  and  the  White 
Sewing  Machine  Company,  and  I  wanted  to 
bay  them.  Duncan  said  he  would  not  sell 
them.  I  told  him  I  came  to  buy  them  at 
hie  price,  and  he  said  he  did  not  want  to 
sell  them  at  all;  that  be  wanted  to  keep 
them  as  souvenirs.  When  I  told  him  that 
he  was  hurting  Boggs  by  his  advertisements, 
he  said  he  didn't  care  for  that.  He  adver- 
tised as  he  pleased."  Tliese  conversations, 
alleged  to  have  been  had  with  Duncao,  were 
all  denied  by  Duncan.  This  left  it  a  ques- 
tion of  fact  for  the  jury  to  determine. 

It  appears  from  the  evidence  that,  at  the 
time  Boggs  took  this  agency  for  the  White 
.Sewing  ilacliine  Company,  the  defendants 
were  engaped  in  a  general  mereantiie  busi- 
ness, handling  sewing  machines,  carpets, 
rugs,  furniture,  stoves,  washing  machines, 
and  other  like  articles;  that  they  handled 
four  mahen  of  sewing  machines,  the  >>ew 
Home,  Standard,  the  Duncan-Schell  Special, 
and  the  White;  that  the  exclusive  agency 
for  the  M'hite  was  given  by  the  White  Sew- 
ing Machine  Company  from  and  after  the 
1st  of  February  to  tbe  plaintiff,  Boggs. 

It  appears  that  the  Duncan-Schell  Furni- 
ture Company,  prior  to  the  time  Boggs  be- 
came the  sole  agent,  had  handled  these 
^^'hite  sewing  machines,  and  sold  them  at 
retail,  and  had  done  so  for  a  number  of 
years:  tliat  Boggs  was  in  the  service  of  the 
defendant  company  as  its  agent  in  disponing 
of  those  macbines;  that,  at  the  time  Boggs 
quit,  the  company  had  12  White  machines 
rn  hand,  eight  in  its  Keokuk  store,  and  four 
in  its  Carthage  store;  the  latter  were 
brought  to  Keokuk  in  SUrch.  IftlO:  that 
L.R.A.1S1,>B. 


they  had  bought  these  machines  outright 
from  the  \\'hite  Sewing  Machine  Company. 
There  is  evidence  that  these  machines  were 
not  the  latest  improved  pattern  of  the  White 
machine,  and  did  not  have  the  latest  im- 
provements, and  did  not  have  the  attach^ 
ments  advertised;  that  they  had  not  just 
received  them,  as  stated  in  the  advertise- 
ment, and  that  they  were  not  furnished 
with  the  improvements  advertised;  that  tbe 
machines  handled  hy  the  plaintiff  were  of 
that  character  and  kind,  and  had  the  latest 
improvements. 

So  it  is  apparent  that,  upon  the  issues 
tendered  by  tbe  plaintiff,  there  was  evidence 
upon  which  the  jury  might  well  find  all  tbe 
material  facts,  upon  which  plaintiff  bases 
hia  right  to  recover,  established,  both  as  to 
what  the  defendants  did,  and  as  to  the  mo- 
tive by  which  they  were  actuated  in  the 
doing.  We  do  not  understand  that  the 
defendants  seriously  questioned  this,  but 
contend  that,  conceding  the  facta  to  be  estab- 
lished as  alleged,  and  as  established  by  the. 
evidence,  still  the  plaintiff  has  no  right  to 
recover :  ( 1 )  Becsuse  the  defendants  had 
an  absolute  right  to  publish  the  advertise- 
ments complained  of,  and  their  motive  in 
so  doing  cannot  be  questioned.  (2)  That, 
inasmuch  as  the  advertisements  complained 
of  made  no  attack  upon  the  plaintiff,  or 
upon  the  machines  kept  for  sale  by  the 
plaintifT,  no  legal  right  of  Boggs  was  as- 
sailed by  the  defendants,  and  whether  they 
thought  good  or  ill  of  him  when  they  pub- 
lished these  articles  is  immaterial.  (3)  That 
public  policy  forbids  that  the  motive  of 
established  trader,  in  publishing  a  legal 
advertisement  of  his  own  irarei^  shall  he 
inquired  into  or  questioned. 

Defendants'  contention  resolves  itself  in- 
to the  proposition  that  malicious  motives 
in  the  doing  of  an  act  may  make  the  act 
worse,  where  the  act  is  wrongful  or  unlaw. 
ful,  yet  it  cannot  make  that  wrong  or  un- 
lawful which  is,  in  itself,  not  unlawful  or 
wrongful ;  or,  in  other  words,  that  an  action 
cannot  be  predicated  upon  the  doing  of  an 
act  which  docs  not,  in  itself,  amount  to  a , 
legsl  wrong,  because  the  party  doing  the 
act  was  moved  to  it  by  a  wicked  or  malevo- 
lent heart.  Therefore  the  defendant  con- 
tends that,  as  it  had  in  Its  possession  cer- 
tain White  sewing  machines,  and  had  the 
same  for  sale,  the  fact  that  they  wrong- 
fully or  purposely  deceived  the  public  as  to 
the  character  or  the  quality  of  the  articles 
for  sale  would  not  entitle  one  engaged  in 
the  same  business  to  complain,  though  the 
defendant,  in  the  doing  of  the  act,  had  the 
purpose  and  intent  to  injure  his  competitor, 
and  was.  in  fact,  actuated  by  malice  towards 
his  competitor,  and  thoufrh  the  competitor 
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lost  his  business  by  reason  of  the  defend- 
ants' conduct. 

This  would  aeem  like  ft  simple  proposi- 
tion, and,  abstractly  considered,  would  ap- 
peal to  an;  mind,  possessing  legal  acumen. 
HB  sound.  Xo  one  could  seriously  question 
the  proposition  that,  if  one  does  that  onlf 
which  he  has  a  right  to  do  under  the  law, 
and  docs  it  in  a  legal  way,  he  ought  not  to 
be  called  to  account  for  his  conduct,  no 
matter  what  his  motive  might  be,  and  there 
sre  many  authorities  to  support  the  ab- 
stract proposition  that  a  lawful  act  cannot 
be  made  the  foundation  of  an  action  because 
it  was  done  with  an  evil  motive,  and  some 
cases  have  held  that  the  motive  with  which 
an  act  is  done  is  not  an  element  of  a  civil 
wrong.  It  may  go  to  enhance  the  damagea, 
hut  is  Dot  an  element  of  the  wrong  itself. 

In  Guethler  v.  Altman,  26  Ind.  App.  587, 
fl4  Am.  St.  Rep.  313,  60  N.  E.  355,  an  action 
in  which  a  merchant  sought  to  recover  dam- 
Nges  of  the  members  of  the  school  board  and 
a  teacher  in  the  school,  on  the  ground  tiiat 
they  had  wilfully  and  maliciously  prevented 
their  students,  by  threats  and  intimidations, 
from  trading  at  plaintilTs  store,  alleging 
that  they  had  talked  to  the  pupils,  advising 
them  to  stay  away  from  plaintilTs  place  of 
huxiness,  and  to  purchase  their  supplies 
oisewhcro,  and  threatening  that,  if  they  did 
not  do  so,  they  would  be  suspended,  and 
thai,  as  a  result  of  the  wrongful  act  of  the 
defemlants,  plaintifl  Has  injured  in  his 
liusines",  plaintiff  allegeil  that,  when  high 
school  pupils  started  to  enter  his  store,  tlicy 
would  discover  they  were  being  watched  by 
tile  defendant  Crull,  and  they  would  turn 
away  and  not  enter;  that  Crull  wrote  let- 
ters to  the  parents  of  the  pupils  containing 
threats  that,  if  the  pupils  visited  plaintifT's 
store,  they  would  be  suspended,  and  that  it 
was  all  done  with  the  systematic  purpose 
and  intent  of  injuring  plaintiff  in  his  busi- 
ness: that  Crull  was  following  the  instruc- 
tions of  the  other  defendants  in  what  he 
did;  and  tiiat  plaintiff  was  thereby  injured 
in  his  business.  The  case  was  disposed  of 
on  demurrer.  In  the  opinion  delivered  by 
the  supreme  couit,  it  says:  "It  was  not 
an  unlawful  act  for  Cruil  to  advise  or  per- 
suade the  pupils  not  to  visit  appellant's 
store.  The  fact  that  he  acted  maliciously 
does  not  change  the  rule.  An  act  which  is 
lawful  in  itself,  and  which  violates  no 
right,  cannot  be  made  actionable  because  of 
the  motive  which  induced  it.  A  malicious 
motive  will  not  make  that  wrong  which, 
in  its  ovra  essence,  is  lawful,  and  cites, 
in  support  of  that  rule,  Chatfleld  v.  Wil- 
son, 28  Vt.  49;  Jenkins  v.  Fowler.  24  Pa. 
.108;  Glendon  Iron  Co.  v.  C'hier,  75  Pa.  467, 
I.R.A.1015B. 


15  Am.  Kep.  390;  Fraiier  v.  Brown.  12 
Ohio  St.  294;  Mahan  v.  Bro»-n,  13  Wend, 
261,  2S  Am.  Dec.  481)  Phelps  v.  Kowlen, 
72  N.  Y.  38,  28  Am.  Kep.  03;  Cooley,  Torta, 
2d  ed.  p.  832;  Bovson  v.  Thorn,  08  Cal.  578, 
21  L.R.A.  233,  33  Pac.  492."  Many  other 
cases  might  be  cited  in  support  of  this  ab- 
stract proposition. 

These  cases  present,  as  strongly  as  any, 
the  application  of  the  abstract  rule  contend- 
ed for  by  appellant.  Tliey  present  the  gen- 
eral rule  to  concrete  cases  that,  what  a  man 
has  a  lawful  right  to  do,  be  may  do,  no 
matter  what  his  motive  may  be,  no  matter 
what  injuries  may  result  from  it,  and  yet 
not  be  called  to  answer  for  his  conduct. 

It  is  not  BO  difficult  to  know  what  the 
law  is  as  to  know  vchet  is  a  just  and  fair 
and  right  application  of  the  law  to  a  given 
state  of  ft.6ta.  As  civilization  advances,  and 
the  social  and  business  conditions  become 
more  involved  and  complicated,  when  even 
legitimate  competition  has  become  so  strong 
that  eien  honest  men  are  tempted  to  force 
their  way  beyond  the  limits  of  legitimate 
competition,  the  law^which  is  a  rule  of 
civil  conduct  for  the  government  of  men  in 
their  social  and  business  relationships — 
ought  to  keep  pace  with  the  new  conditions. 
The  integrity  of  the  social  order,  the  sta- 
bility of  business  itself,  requires,  and  the 
law  should  require,  that  ei'ery  man  conduct 
himself  in  full  recognition  of  the  fact  that 
he  is  a  member  of  that  social  order;  that 
he  not  only  has  rights,  but  has  correspond- 
ing duties;  and  tliat  the  performance  of 
those  duties  is  es  binding  upon  Lim  as  a 
member  of  the  social  order  as  are  the  rights 
given  to  hira.  Men,  as  members  of  or^fan- 
ized  society,  under  the  law,  have  the  right 
to  do  certain  things;  but  that  right  is  re- 
stricted and  limited  by  the  duty  imposed 
upon  them  not  to  exercise  those  rights  wan- 
tonly and  wilfully  to  the  injury  of  anotlier. 
In  the  exercise  of  the  law-given  right,  the 
well-being  of  the  social  order  requires  that 
each  person  should  exercise  bis  right  con- 
sistently with  the  fact  that  he  is  a  member 
of  the  Aoeini  order  out  of  which  his  rights 
grew.  While  a  person  has  the  right  to 
pursue  his  avocations  and  liia  business  for 
his  own  pleasure  and  profit,  he  has  no  right, 
directly  or  indirectly,  to  wilfully  and  mali- 
ciously injure  another  in  his  lawful  busi- 
ness or  occupation.  Men  have  the  right  to 
engage  in  lawful  competition,  and,  though 
the  competition  may  have  the  effect  of  driv- 
ing another  out  of  buHineaa,  if  the  coinpeti' 
tion  is  lawfuj,  no  action  arises,  though  in- 
jury resulted  from  the  competition.  Where 
there  is  lawful  rompetition  for  s"'n,  for 
supremacy   in   huainess,   for   the   legitimate 
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control  of  biisincsB,  even  thougb  tlie  purpose 
and  effect  of  tLe  competition  is  to  drive 
from  buBinese  competitors,  yet,  if  the  com- 
petition IB  lawful  and  carried  on  in  a  laiv- 
ful  way,  no  action  will  lie.  There  is  a  dif- 
ference between  lawful  competition  and 
simulated  competition  carried  on  with  the 
sole  purpoee  and  intent,  not  of  protlt  and 
gain,  but  of  malicious];  injuring  others  en- 
gaged iu  that  particular  biisinpsa. 

The  case  before  us  does  not  presort  a  case 
of  lawful  competition,  but  a  case  of  simu- 
lated or  pretended  competition,  dwigned 
and  carried  out  with  malice  for  the  pur- 
pose of  injurj  to  the  plaintttT  in  liia  busi- 
ness'.  At  least  the  jury  miglit  have  so 
found  from  the  evidence. 

It  is  the  purpoee  and  intent  of  the  law  to 
deal  with  things  as  they  are,  and  not  as 
they  leera,  "Seems,  Madam,  no;  it  is.  I 
know   not  seems." 

Every  man  haa  the  legal  right  to  advance 
himself  before  bis  fellows,  and  to  build  up 
his  own  business  enterprises,  and  to  use  all 
lawful  means  to  that  end,  altliough  in  the 
path  of  his  impetuous  movements  he  leaves 
strewn  the  victims  of  his  greater  inilustry, 
energy,  slcil],  prowess,  or  foresight.  But 
the  law  will  not  permit  him  to  wear  the 
garb  of  honor  only  to  destroy.  The  law 
will  not  permit  him  to  masquerade  in  the 
guise  of  honest  competition  solely  for  the 
purpose  of  injuring  his  neighbor.  The  law 
will  not  permit  him  to  simulate  that  which 
is  right  (or  the  sole  purpoee  of  protecting 
himself  in  the  doing  of  that  which  Is  pal- 
pably wrong. 

It  is  said  that  a  man  cannot  be  called  to 
answer  for  doing  that  which  lie  lias  a  right 
to  do,  no  matter  what  the  effect  of  the  do- 
ing may  be  npon  others,  and  no  evil  mo- 
tive can  make  an  act  wrong,  the  doing  of 
which  la  within  the  rights  granted  by  law. 
But  the  queatirai  still  stands,  Is  he  within 
his  legal  right  when  he  simulates  honest 
competition,  not  to  advance  himself  or  his 
own  interest,  but  for  the  sole  purpose  of  in- 
flicting injury  upon  bia  neightwrs!  It  is 
said  the  law  deals  only  with  externals;  but 
the  law  ought  not  to  be  blinJea  by  the  lion's 
sltin.  It  may  be  that  expressed  malice  in 
the  doing  does  not,  of  itself,  make  the 
wrong;  but  malice  is  implied  in  the  very 
act  of  doing,  and  therefore  the  act  itself 
la  wrong. 

In  Tuttle  V.  Buck,  107  Minn.  14.-),  23 
I..K.A.(N.S.)  5110,  131  Am.  St.  Rop.  448, 
lie  N.  W.  046,  10  Ann.  Cas.  807,  we  find 
this  language:  "U'ben  a  man  starts  an 
opposition  place  of  buaineas.  not  for  the 
sake  of  profit  to  himself,  but  rejrardless  of 
loss  to  himself,  and  for  the  sole  purpose  of 
L.R.A.I1)1.>B. 


driving  his  competitor  out  of  business,  and 
with  the  intention  of  himself  retiring  upon 
the  accomplishment  of  his  malevolent  pur- 
pose, he  is  guilty  uf  a  wantun  wrong  and  an 
actionable  tort.  In  such  a  case  he  would 
not  be  exercising  his  legal  right,  or  doing 
an  act  which  can  be  judged  separately  from 
the  motive  which  actuated  him.  To  call 
such  conduct  competition  is  a  perversion  of 
terms.  It  is  simply  the  application  of  force 
without  legal  juatifi cation,  which  in  ita 
moral  quality  may  be  no  better  than  high- 
way robbery." 

In  Dorenius  f.  Ilennessy,  176  III.  eOB,  43 
L..R.A.  787,  88  Am.  St-  Rep.  203,  52  N.E. 
924,  M  N.  E.  624,  the  supreme  court  of 
Illinois,  after  recognising  the  rule  of  law- 
ful competition,  carried  on  in  a  lawful  way, 
saya:  "An  intent  to  do  a  wrongful  harm 
and  injury  is  unlawful,  and,  if  a  wrongful 
act  ia  done,  to  the  detriment  of  the  right 
of  another,  H  ie  malicious,  and  an  act  ma- 
liciously done,  with  the  intent  and  purpose 
of  injuring  another,  is  not  lawful  competi- 

Thia  court  recognizes  that  "every  man  has 
a  right,  under  the  law,  as  between  him- 
self and  others,  to  full  freedom  in  disposing 
of  hia  own  labor  or  capital  according  to  his 
own  will,  and  anyone  who  invades  that  right 
without  lawful  cause  or  justitlcatioo  com- 
mits a  legal  wrong;  and,  if  followed  by  an 
injury  caused  in  consequence  thereof,  the 
one  whose  right  is  thus  invaded  has  a  legal 
grouud  of  action  for  such  wrong." 

The  same  doctrine  is  recognized  in  Panton 
V.  Holland,  17  Johns.  02,  S  Am.  Dee.  369, 
and  in  Van  Horn  v.  Van  Horn,  52  N.  J. 
L.  284,  10  L.R.A.  184,  20  Atl.  485,  and  final- 
ly, in  Dunshee  v.  Standard  Oil  Co,  152 
Iowa,  618,  36  L.K.A.(NJS.)  283,  132  N.  W. 
3T1.  in  this  case  the  question  here  under 
consideration  is  fully  discussed,  and  the 
authorities  collated.  It  presents  fully  and 
fairly  the  features  whicti  distinguish  hoD- 
est  competition,  for  personal  gain  or  ad- 
vancement, from  pretended  competition,  for 
the  sole  purpose  of  injuring  another,  and 
we  think  the  doctrine  therein  expressed,  and 
the  law  as  therein  excmplilied,  meet  all  the 
conditions  of  tlie  case  at  bar. 

Other  questions  are  discussed  by  counsel; 
but  they  are  alt  crystallized  in  the  question 
herein   discussed. 

We  find  no  error  in  the  record,  and  tbs 
case  is  affirmed. 

Weaver,  Ch.  ,T.,  and  Deemer  and  Wllh- 
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Carrier  —  loss  of  Hloeplng-car  ticket  — 
rpfnMil  lo  permit  occnputlon  of  brrlh. 
To  hold  a  alecping-cHr  company  liable  in 
damages  for  refusing  to  permit  a  pasaengor 
to  occupy,  even  on  payment  of  fare,  a  berth 
for  which  lie  claims  to  have  purchased  a 
ticket  which  he  does  not  produce,  the  re- 
fusal must  bo  shown  to  bv  unreasonabli^, 
wliere  the  conductor's  diagram  shows  that 
all  bertha  of  the  clasai  claimed  are  sold,  even 
though  the  passenger's  claim  is  corroborated 
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APPEAL  by  plaintiff  from  a.  judgment  of 
the  Circuit  Court  for  Hinds  County  in 
defendant's  favor  in  an  action  brought  to 
recover  damages  for  refusal  of  defendant 
to  permit  plaintilT  to  occupy  a  berth  for 
u'hicli  he  claim nl  to  have  purchased  a 
ticket.    Affirmed. 

The  facts  are  stated  in  tlie  opinion. 

Messrs.  Floivers,  Brown.  A  Davis  for 
appellant. 

JilesBrs.  R.  H.  Tliompson  and  J.  H. 
Thompson,  for  appellee: 

A  sleeping-car  conductor  is  not  l>ound,  as 
a  matter  of  law,  to  accept  the  statement 
of  a  person  assuming  to  be  a  pasaenger, 
to  the  effect  that  he  had  purchased  and  lost 
a  berth  ticket,  nhen,  without  other  proof, 
tbe  statement  is  affirmed  to  be  true  by  two 
of  Buch  peraon's  companiona. 

Mitchell  V.  Soutliem  R.  Co.  77  Miss.  BIT, 

Xotc.  —  LiablHtu  for  falttitv  to  fttmitih 
passenger  with  slcfping-car  nccom- 
ntoiIalion». 

.  The  earlier  cases  on  this  question  have 
been  collected  in  a  note  to  Patterson  v.  Old 
Dominion  S.  S.  Co.  5  L.R.A.(N,S.)  1012, 
and  the  supplement  thereto  to  the  case  of 
Speaks  V.  Southern  R.  Co.  3S  L.R.A.(N.S.) 
2.i8.  See  also  note  to  Mann-Boudoir  Car 
Co.  V.  Dupre,  21  L.R.A.  280.  on  '■Liabilities 
as  to  passengers  on  sleeping  cars." 

As  to  tlie  liability  of  sleeping-car  com- 
panies for  baggage  or  other  effects  of  its 
passengers,  see  note  to  Pullman  Co.  v. 
Sehaffner,  9  1,.R.A.(X..S.)  407,  and  the  sub- 
sequent case  of  Bacon  v.  Pullman  Co.  16 
L.R.A.{N.S.)   678. 

See  also  Calhoun  v.  Pullman  Co.  16  L.R.A. 
(X.S.)  575;  Thompkins  v.  Missouri,  K.  A 
T.  R.  Co.  52  L.R.A.(X.8.)   791. 

The  Fuliman  Companv  is  liable  for  a 
breach  of  contract  in  failing  to  furnish  the 
accommodation  agreed  to  be  furnished. 
Thus,  where  it  hnd  contracted  with  a  pas- 
L.R.A.1B1JB, 


27   So.  8.34:   Fetter,   Carr.   Pass.   %   27fl.  p. 

71!) !  Hutchinson,  Carr.  §3  1036-1040; 
Elliott,  Railroads,  g  1594. 

R«rd,   J.,   delivered   the   opinion   of   the 

During  the  afternoon  of  March  7,  1911, 
in  the  city  of  St.  Louis,  appellant  purchased 
a  ticket  which  entitled  him  to  occupy  lower 
berth  Xo.  (J,  car  No.  103,  from  St.  Lonia  to 
Memphis,  on  the  train  of  the  Illinois  Cen- 
tral Railroad  Company,  leaving  at  11:!0  T, 
M.  of  that  day.  He  boarded  the  train  sliort- 
)y  before  it  departed.  He  waa  unable  to 
produce  his  ticket.  He  had  left  it  in,  the 
pocket  of  a  coat  which  be  was  wearing 
when  he  purchased  it,  and  which  he  after- 
wards took  off  and  packed  in  his  trunk. 
He  explained  this  to  the  Pullman  conductor. 
and  went  to  the  baggage  ear  in  an  effort  to 
reach  bia  trunk  and  obtain  the  ticket,  hut 
lie  was  unable  to  locate  the  trunk.  The  con- 
ductor refused  to  permit  him  to  occupy  a 
tower  berth  in  the  car,  because  there  was 
an  outstanding  ticket  for  every  lower  berth. 
Appellant  offered  to  pay  for  the  berth 
which  he  claimed.  The  conductor  refused 
to  accept  the  amount,  on  the  ground  that 
all  lower  berths  had  been  disposed  of.  He 
offered  to  sell  appellant  an  upper  berth,  but 
this  was  declined.  Appellant  thereupon 
went  into  a  day  coach  and  rode  therein  to 
Memphis. 

Appellant  waa  corroborated  in  bis  testi- 
mony that  iie  had  purchased  tlie  ticket  by 
the  testimony  of  a  companion,  Mr.  Harris, 
who  was  with  him  at  tlie  time.  It  seems 
that  two  tickets  were  purchased,  one  for 
appellant  and  one  for  Mr.  Harris.  Appel- 
lant's testimony  that  he  explained  tv  the 
conductor    that    he    had    so    purchased    the 

senger  to  furniah  sleeping-car  accommoda- 
tions on  a  certain  train,  between  two  stated 
points,  and  required  the  passenger  tu  leave 
the  train  and  go  across  intervenins  tracks 
to  get  a  sleeper  upon  another  track,  there 
was  a  breach  of  the  contract  for  which  it 
was  liable.  Where,  however,  it  is  not  agreed 
to  furnish  accommodation  a  in  any  particu- 
lar car,  or  to  furnish  such  aceommodations 
betwei'n  stated  points  without  change,  it 
mav  require  a  cliance  from  one  car  to  an< 
oth'er.  Pullman  Co.  v.  Rilev,  5  Ala.  App. 
501,  59  So.  781. 

A  railroad  company  which,  as  agent  of 
the  Pullman  Company,  has  sold  Pullman 
accommodations  between  certain  points  on 
the  route  covered  by  the  passenger's  ticket, 
which  the  company  had  In  its  possession  and 
which  is  subject  to  its  inspection,  when  the 
sleeper  in  which  the  berth  is  sold  does  not 
go  by  the  same  line  that  the  railroad  ticket 
calls  for,  is  liable  to  such  passenger  for  ber 
expulsion  from  the  sleeper.  Xasbvllle,  C. 
&  St.  L.  R.  Co.  V.  Price.  1-25  Tenn.  646,  148 
S.  \V.  2ia.  \V.  A.  E. 
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ticket,  and  that  it  waa  for  lower  b*rtli  Xo. 
H.  was  alio  corroborated  by  the  toatimony 
of  Mr,  Harris,  and  that  of  another  traveling 
friond,  Mr.  Thurmaa.  But  there  is  a  clear 
conflict  in  the  evidence  ae  to  this.  The  con- 
ductor tCBtifled  that  appellant  never  told 
him  that  he  had  purchased  a  ticket  to  loiver 
6,  but  claimed  that  he  purchased  ticket  for 
eftber  lower  berth  Ko.  "  or  B,  both  of  which 
b«rthB  his  diagram  Bhoned  liad  been  sold 
aiid  were  subject  to  be  occupied. 

Appellant  filed  his  suit  agMnst  appellee, 
eUiming  therein  that  he  "was  put  to  very 
great  incoDvenience  and  mental  and  phjai- 
cal  discomfort  and  trouble"  by  having  to 
ait  up  all  night  in  a  crowded  day  coach  at 
a  time  when  he  had  only  recently  recovered 
from  a  spell  of  sickness,  and  was  not  then 
well,  and  demanded  damages  In  the  sum  of 
$2,000.  The  plea  of  genernl  issue  waa  inter- 
posed by  appellee,  and  the  case  was  sub- 
mitted to  tlie  jury  on  the  question  of  ac- 
tual or  compensatory  damagen.  The  jury 
returned  a  verdict  in  favor  of  the  defend- 

Appellant,  in  tliia  appeal,  complains  that 
the  trial  court  erred  in  granting  the  defend- 
ant the  following  instruction: 

"The  court  instructs  the  jury  that,  unless 
tiiey  believe  from  a  preponderance  of  the 
evidence  that  Conductor  Hunt  unreason- 
ably refused  to  respect  pUintifTs  assertion 
of  a  right  to  a  berth,  thej  will  find  for  de- 
fendant, althougli  they  may  believe  from 
the  evidence  that  the  conductor  might  have 
given  plaintilT  a  berth  as  a  matter  of  cour- 
tesy.' 

Appellant  cites  to  sustain  his  position  the 
cases  of  Kansas  City,  M.  A  B.  R.  Co.  v. 
Riley,  08  Miss.  TSo,  13  L.B.A.  38,  24  Am. 
St.  Rep.  300,  9  So.  44.1,  S  Am.  Neg.  Cas, 
443,  and  Alabama  i.  V.  R.  Co.  v.  Holmes, 
75  Miss.  371,  23  So.  187.  In  both  of  these 
cases  thera  was  evidence  other  than  the 
verbal  statement  to  corroborate  the  expla- 
nation of  the  passenger.  In  the  Riley  Case 
the  outgoing  conductor  had  by  mistalce 
taken  up  the  wrong  end  of  tbe  round-trip 
ticket.  The  passenger  had  in  his  possession 
the  other  end  of  the  ticket,  which  he  ac- 
tually showed  to  the  conductor  on  his  re- 
turn trip.  The  court  decided  that  this  was 
corroboration  of  his  statement  to  the  extent 
tliat  it  was  made  thereby  a  reasonable  ex- 
planation not  to  be  ignored  by  the  con- 
ductor. 

In  the  Holmes  Case  the  court  held  that 
the  conductor  should  not  have  ignored  and 
refused  to  receive  the  explanation  of  a  pas- 
senger of  an  error  in  her  ticket,  where  her 
statement  was  substantiated  by  her  baggage 
check  and  the  waybill  for  its  transporta- 
tion, it  being  the  rule  of  the  railroad  to 
cheek  baggage  only  upon  a  proper  ticket. 
L,RA.19a5B. 


In  that  ease  the  agent  of  the  railroad  com- 
pany, instead  of  issuing  a  ticket  to  Meridi- 
an, as  requested,  through  error,  issued  it  to 
Vicksburg, 

It  will  be  noted  that  in  both  of  these  cas- 
es the  errors  were  made  by  the  apents  of 
the  railroad  companies;  the  passengers  were 
not  at  fault.  In  this  case  the  fault  or  fail- 
ure, which  resulted  in  appellant  being  un- 
able to  present  his  ticket  upon  demand,  was 
not  that  of  appellee,  tbe  Pullman  Company, 
but  was  that  of  appellant.  Appellee  vrss  m 
no  way  to  blame  for  appellant's  inabtlitr  to 
produce  his  ticket. 

In  the  ease  of  Mitchell  v.  Southern  R.  Co. 
77  -Miss.  017,  27  So.  834.  it  was  hold  that 
a  passenger,  upon  Uis  refusal  to  pay  his 
fare,  could  be  ejected  from  the  cars,  after 
the  expiration  of  his  ticket  over  a  route  in- 
cluding several  connecting  carriers,  the 
ticket  showing  upon  its  face  the  exact  date 
of  expiration,  giving  ample  time  to  make 
the  journey.  It  was  further  held  in  that 
case  that  a  conductor  is  not  rec|uired  to  ac- 
cept the  uncorroborated  statement  of  a  per- 
son claiming  to  ride  upon  a  defective,  ex- 
pired, or  lost  ticket. 

In  delirering  tbe  opinion  in  the  Mitchell 
Case,  Judge  Calhoon  referred  to  the  Siley 
and  Holmes  Cases,  and  stated  that  those 
coses  "have  carried  the  doctrine  as  far  as  it 
can  be  pressed  without  crossing  the  danger 
line  of  injustice  to  railroad  corporations." 
We  approve  both  of  those  cases,  because  in 
each  of  them  the  passenger  had  and  exhibit- 
ed to  the  conductor  evidence  sbowing  rea- 
sonably the  statement  to  be  true.  Here 
there  is  nothing  to  support  tbe  oral  state- 
ment but  the  mere  production  of  the  ticket 
abaoluffly  void  on  its  face. 

In  this  case  we  have  the  mere  statement 
[  the  passenger.  A  repetition  of  tbe  state- 
lent  of  the  same  fact  by  another  paasen- 
er,  under  circumetancea  shown  herein, 
■here  the  statement  is  uncorroborated  by 
tber  evidence,  and  the  integrity  thereof  is 
questioned  by  the  conductor,  will  not  re< 
'  p  him  to  accept  the  statement  as  a 
satisfactory  explanation. 

"e  find  in  the  cose  of  Pullman  Palaec 
Car  Co.  T.  Reed,  75  III.  125,  20  Am.  Hep. 
232,  cited  by  counsel  for  appellee,  that  there 
was  other  evidence  besides  the  statement  t^ 
the  passenger  of  the  loss  of  the  ticket.  He 
had  a  slip  of  paper  from  the  ticket  agent 
to  the  conductor,  identifying  him  as  the 
purchaser  of  the  ticket,  and  he  had  shown 
his  ticket  to  the  porter  upon  entering  the 
car  and  was  shown  to  his  berth.  He  lost 
it  after  entering  the  car.  We  quote  from 
the  opinion  in  that  case  as  follows:  "It  is 
well -recognized  law  that  carriers  of  passen- 
gers may  lawfully  require  those  seeking  to  be 
carried  to  purchase  tickets,  when  convenieat 
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facilitiM  to  tligt  end  are  afforded  by  the 
earrier,  to  exhibit  theui  to  persona  debigrmt- 
ed  by  the  carrier  for  that  purpose,  and  sur- 
render them,  after  enuring  their  seats  in 
the  c»r  or  other  vehicle  used,  for  trans- 
portation, when  required  by  tbe  pei'son  in 
inimedia.te  charge  of  tbe  transportation. 
Such  requirements  cauae  but  little,  it  auy, 
inconvenience  to  the  public,  and  may  be  in- 
diepen sable  to  enable  the  carrier  to  protect 
itself  against  loss  through  the  knavery  of 
dishonest  employees.  It  was  in  evidence 
that  appellant's  rules  required  the  con- 
ductor to  tal;e  from  persons  desiring  berths 
only  tickets,  passes,  or  money,  and  the  rea- 
sonableness of  these  rules  is  not  and  cannot 
be  questioned." 

There  is  a  difference  betwen  the  Tight  of 
a  passenger  purchasing  an  ordinary  rail- 
road ticket,  and  the  right  which  be  obtains 
in  buying  a  sleeping-car  ticket.  The  rail- 
road ticket  entitles  him  to  ride  on  a  train 
of  the  company.  A  sleeping-car  ticket  se- 
cures for  Ijim  a  designated  place  in  a  cer- 
tain car,  which  is  reserved  for  his  occu- 
pancy. If  a  railroad  ticket  should  be  lost, 
another  ticket  could  be  sold  in  its  place 
or  cash  fare  accepted,  and  no  interference 
would  result  with  the  right  of  another  pas- 
senger. Tliis  wilt  not  be  so  where  a  sleep- 
ing car  ticket  is  lost.  A  third  person  may 
have  rights  to  be  considered.  The  sleeping- 
car  ticket  is  not  simply  evidence  of  the 
passenger's  right  to  ride  on  the  ''rain  or  in 
any  car  of  the  train,  but  it  reserves  for 
his  use  a  designated  part  of  the  car  known 
as  a  berth. 

The  ticket  Rled  as  an  exhibit  with  appel- 
lant's testimony  shows  that  a  part  thereof 
is  to  be  held  by  the  passenger  to  designate 
the  very  berth  which  he  has  purchased. 
This  part  contains  the  following  words: 
'"I'o  be  retain eil  by  passenger  to  identify 
accommodations  indicated  on  the  accom- 
panying ticket."  All  these  things  must  be 
tiome  in  mind  when  we  are  considering  the 
question  of  the  duty  of  a  sleeping-car  con- 
ductor to  require  a  reasonably  suHtcient 
proof  by  the  passenger  of  his  right  to 
oocupy  a  certain  berth.  It  rested  upon  ap- 
pellant, as  plaintiff  in  the  trial  of  his  case, 
to  show  by  a  preponderance  of  the  evidence 
that  the  conductor  was  unreasonable  in 
refusing  to  respect  appellant's  assertion  of 
a  righf  to  a  beiili. 

The  instruction  will  not  be  condemned 
b.y  the  reference  therein  to  the  conductor 
giving  appellant  a  berth  as  a  matter  of 
cotirtesy.  This  reference  will  not  affect  the 
statement  of  the  proof  required  of  appellant 
to  sustain  hU  case.  The  reasonableness 
of  the  conductor's  action  in  refusing  to  ac- 
cept appellant's  explanation  of  his  failure 
to  produce  his  ticket  was  properly  pre- 
L.R.A.1913B, 


sentcd  to  tlic  jury  for  their  decision.  By 
their  verdict  they  decided  that  he  was  not 
unreasonable  in  refusing. 

tte  do  not  see  any  error  in  the  tri»I 
court's  refusing  to  groat  appellant  an  in- 
struction on  punitive  damages  under  the 
facts  and  circumstances  of  this  case.  Pull- 
man Palace  L'ar  Co.  v.  Reed,  supra. 

Aflirmed. 

Smith.  Ch.  ,[.,  concurring: 

I  do  not  think  that  the  conductor  of  a 
Pullman  car  is  called  upon  to  accept  the 
statement  of  a  vvoutd-be  passenger  thereon, 
even  though  supported  by  the  statement  of 
other  passengers,  that  he  had  purchased  a 
ticket  and  had  lost  it,  and  am  th^efore  of 
the  opinion  that  the  appellee  was  entitled 
to  the  peremptorj'  instruction  r«iuest<d. 
This  being  true,  it  follows,  of  course,  that 
I  concur  in  tlie  result  reached. 


VISCR  BROTHERS,  Appts, 
■     J.  I,.  MICHAEL. 


(—  N.  C.  - 


3  S.  E.  438.) 


Coi'PTiant  —  not  to  ensage  In  bualness 
—  lending  money  to  rival. 

\  covenant  by  one  selling  a  business  not 
to  conduct  the  same  kind  of  business  in  the 
same  town  for  a  sped  fled  time  is  not  broken 
by  lending  money  to  a  new  firm  entering 
such  business,  with  no  interest  in  the  busi- 
ness other  tiian  as  creditor,  or  by  the  trans- 
fer of  the  telephone  number  used  in  the 
business  to  the  new  concern. 

(November  18,  11114.) 

APPEAL  by  plaintiffs  from  a  judgment  of 
the  Superior  Court  for  Davidson 
County  in  defendant's  fsTor  in  an  action 
brought  to  recover  damages  for  an  alleged 


Generally  as  to  sale  of  business  and  good 
will  as  a  limitation  upon  right  of  vendor  to 
engage  in  competing  business,  se«  note  to 
Gordon  v.  Knott,  IB  L.R.A.(N.S.)  762. 

As  to  validity  of  covenants  in  restraint  of 
trade,  sec  notes  cited  in  Index  to  L.R.A. 
Notes,  "Contracta,"   SS   107-103, 

As  to  entering  another's  I'mployment  as 
brearh  of  covenant  not  to  engage  in  rival 
husinesB.  see  notes  in  20  L.i{,.V(N.S,)  769, 
and  40  L.R,A.IN.S.t  1101. 

In  line  with  Fisrn  Bwis.  v.  \firnAtL, 
it  is  held   in  Gallup   Electric  Light  Co.  v. 
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breach  of  a  written  contract  not  to  engaBe 
in  business.    Affirmed. 

The  fkcts  are  stated  in  the  opinion. 

Messrs.  Pliillfpa  A  Bonrr  and  E-  E. 
RaptT  for  appellants. 

Messrs.  Walwr  A  WalHcr  and  McCrary 
&  .UcCrary  for  appellee. 

Walker,  J,,  delivere<l  the  opinion  at  tlie 
eourt; 

This  action  was  brought  to  recover  dam- 
ages for  an  alleged  breacli  of  a  contract,  by 
wliicU  defendant  sold  to  the  plaintiffs  his 
retail  grocery  business  in  Lexington,  with 
the  fixturea  and  good  will  lielonging  there- 
to, at  cost  for  the  goods,  warea,  and 
merchandise,  and  SI, 000  for  the  fixtures  and 
good  will,  plaintiffs  paying  S300  as  a  bonna, 
and  defendant  agreeing  not  to  conduct  the 
same  kind  at  business  in  said  town  for  1} 
years  thereafter.  The  breach  alleged  vat 
that  plaintiffs  loaned  money  to  Michael  t 
Parker,  a  new  grocery  firm,  and  that  the 
telephone  number  which  had  been 'used  by 
the  defendant  in  the  old  st<ire  had  been 
changed  and  the  old  number  transferred  to 
the  phone  of  the  new  Arm.  There  were 
some  other  minor  complaints  made  against 
defendant,  but  we  think  they  are  not  auf- 
licient  to  show  any  breaeh  of  the  contract- 
Even  if  defendant  committed  the  small  of- 
fenses imputed  to  him,  and  they  were  calcu- 
lated to  cause  injury  to  plaintiff,  the  dam- 
ages claimed  are  entirely  too  speculative 
and  conjectural  to  form  the  basis  of  a  re- 
cffvery,  and  besides,  the  causal  connection 
between  the  imputed  wrongs,  if  the  latter 
are  of  suflicient  consequence  to  l>e  noticed 
by  the  law  (rfe  minirnii  non  curat  fex),  and 
the  alleged   injury,  is  not  shown  with  any 


semblance  of  accuracy.  We  cannot  jump  to 
a  conclusion,  but  the  proof  must  be  of  such 
a  character  as  to  sliow  with  at  least  some 
degree  of  certainty  that  the  alli'gcd  wrongs 
produced  an  injury,  or  reaulb'il  in  a  vio- 
lation of  plaintiff's' rigliU.  Botli  wrong  and 
damage  must  be  sliown,  and  it  must  appear 
that  the  latter  was  the  effect  and  the  for- 
mer the  cause.  Byrd  v.  Southern  Exp.  Co. 
130  K.  C.  273,  51  S.  E.  851;  Winston 
Cigarette  Mach,  Co.  v.  Wells  Whitehead 
Tobacco  Co.  141  X,  C.  284,  8  L.R.A.(N.S.) 
255,  53  S.  E.  885,  The  defendant  had  no 
interest  in  the  partnership  of  Michael  & 
Parker,  and  he  had  a  perfect  right  to  lend 
them  money.  The  principle  is  well  stated 
by  Justice  Burwell  in  Reeves  v,  Sprague, 
114  N.  C.  647,  19  R.  E.  707.  It  appeared 
there  that  Sprague  sold  part  of  his  stock  in 
trade  and  the  good  will  of  his  businesa  to 
Reeves,  with  a  stipulation  that  he  would 
not  engage  in  the  same  business  in  Waynes- 
ville,  Xorth  Carolina,  and  afterwards 
Sprague  sold  the  balance  of  the  stock  to  one 
J,  R.  Davis,  who  started  and  conducted  the 
same  kind  of  business  in  said  town  in 
competition  with  Reeves.  At  the  time  he 
bought  the  remnant  of  the  stock,  Davia 
gave  Spragoe  his  note  for  the  price,  secured 
by  a  mortgage,  and  thereafter  took  posses- 
sion and  prosecuted  the  business  of  a 
druggist.  With  reference  to  tliese  facts,  the 
court  said;  "It  cannot  be  seriously  con- 
tended that  Sprague  is  violating  a  contract 
not  to  mgage  in  the  business  of  a  druggist 
in  Waynesville  merely  because  he  has  a 
lien  on  a  stock  of  drugs  at  that  place.  We 
And  In  the  evidence  adduced  no  substantial 
foundation  for  the  plaintiffs'  allegation  that 
the  mortgage  made  by  Davis  to  Sprague  is 


Pacific  Improv.  Co.  18  N.  M.  88,  113  Pac. 
84S,  that  under  a  contract  not  to  engaga 
in  business  in  competition  with  the  pur- 
chaser of  propei'tv,  the  party  bound  is  not 
precluded  from  (oaning  money  to  others, 
even  though  they  may  use  it  to  embark  in 
business  in  competition  with  the  purchaser. 
So.  the  court,  in  Uarkinson's  Appeal,  78 
Pa.  ISa,  21  Am.  Rep.  9,  doubted  whether  a 
contract  by  a  mother  not  to  engage  in  busi- 
ness in  a  certain  district  was  breached  by 
Hefting  her  son  up  in  the  same  liusiness,  and 
ndvancing  him  his  supposed  share  in  her 
cBtate,  where  she  did  not  furnish  the  estab- 
lishment with  any  intention  that  she  would 
engage  in  the  business,  or  be  in  any  manner 
interested  therein.  In  furtherance  of  her 
plans  for  aiding  her  children,  said  the  court. 
she  had  substantially  advanced  to  him  liis 
supposed  share  in  her  estate.  It  was  in- 
vested in  that  particular  for  his  benefit, 
and  not  hers.  The  effect  was  the  same  aa 
if  she  had  given  or  loaned  to  him  money, 
with  a  knowledge  that  he  intended  to  s< 
use  it.  In  denying  an  injunction  to  reatrai[ 
the  mother  from  permitting  the  premises 
L.RJ,.1915B. 


to  be  used  in  carrying  on  the  business  in 
which  her  son  was  engaged,  the  court  stated 
that  "the  complaint  here  rests  on  an  alleged 
violation  of  a  contract.  The  fact  of  a  vio- 
lation is  not  free  from  doubt.  The  appellee 
baa  not  sustained  nor  has  he  reason  to  fear 
any  substantial  injury  to  his  property. 
Under  all  the  circumstances  it  is  not  a  ease 
that  now  calls  for  the  exercise  of  the  high 
power  invoked." 

Mo,  it  is  held  in  Bird  v.  Lake,  1  Hem.  & 
M.  338.  6  Eng.  Rul.  Gas.  545,  that  a  cove- 
nant against  engaging  in  the  trade  or  busi- 
ness of  eating-house  keeper,  or  in  any  mat- 
t*'r  pertaining  thereto,  within  a  certain 
district,  is  not  violated  by  loaning  money 
to  one  engaged  in  such  business,  the  loan 
being  secured  by  mortgage  on  the  business 
premises,  even  though  the  covenantor  may 
know  that  the  mortgagor's  only  means  of 
repaying  the  money  u  out  of  the  profits  of 
the  business. 

The  case  of  Kramer  v.  Old,  119  S.  C.  1, 
34  L.R.A.  389.  56  Am.  St.  Rep.  650,  25  S 
E.  81.?,  is  sufHciently  set  out  in  the  opinion 
of  Fi:tcii  Bros.  v.  Miciiakl.  J.  D.  C. 
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a  Bham,  and  that  DRviH  U  merely  tlie  agent 
of  Sprague.  If,  in  faet,  he  is  euch  agent, 
the  injunction  against  the  defendant 
t^prague  and  his  agenta  ia  auflicient  for  the 
plaintiffe'  purposes.  They  produce  no  proof 
whatever,  as  it  aeems  to  us,  that  the  appel- 
lant ia  Spmgue'a  agent — only  facta  that 
miglit  raiac  a  auapicion  that  he  is.  To  stop 
his  lawful  business  upon  the  evidence  now 
before  na  aeema  unreasonaljle." 

The  aame  was  also  held  to  be  the  law  in 
Kramer  v.  Old,  IID  N.  C.  1,  34  L.R.A.  38fl, 
.10  .Im.  St.  Rep.  6J0,  2o  S.  E.  813.  but  the 
evidence  tended  to  ahow  that  the  seller 
afterwards  attempted  to  enter  into  competi- 
tion with  his  buyer  by  becoming  a  member 
of  a  corporation  which  carried  on  the  aame 
business  within  the  territory  prohibited  to 
bim  by  the  agreement,  and  it  was  properly 
held  that  tbia  was  a  breach  of  the  contract; 
hut  the  court  thus  referred  to  our  point: 
"While  tile  courts  will  not  restrain  a  party 
bound  by  such  a  contract  from  selling  or 
leasing  hia  premiaes  to  others  to  engage  in 
the  busineas  which  he  haa  agreed  to  abstain 
from  carrying  on,  or  from  selling  to  them 
the  machinery  or  aupplies  needed  in  em- 
harking  in  it  (Reeves  v.  Sprague,  supra),  a 
different  rule  must  prevail  when  it  appears 
that  the  prohibited  party  attempts  not  to 
sell  outright  to  others,  but  to  furnish  the 
machinery  or  capital,  or  a  portion  of  either, 
in  lieu  of  stock,  in  a  corporation  organized 
with  a  view  to  competition  with  the  person 
protected  by  his  contract  against  such  in- 
jury. The  three  contracting  defendants 
have  presumably  received  the  full  value  of 
the  buaineas  sold,  and  which  is  protected  by 
their  own  agreement  against  their  own 
competition,  and  equity  will  not  allow 
them,  with  the  price  in  their  pockets,  to 
evade  their  contract  under  the  tliin  guise  of 
becoming  the  chief  stockholders  in  a  com- 
pany organized  to  ilo  what  they  cannot  law- 
fully do  as  individuals." 

Rut  in  this  case  the  defendant  has  no  pe- 
cuniary interest  in  the  firm  of  Michael  4 
Parker,  either  directly  or  indirectly,  as 
member,  manager,  agent,  or  otherwise,  for 
he  ia  only  a  creditor  of  the  partnership, 
which  is  a  very  different  thiuf;  from  con- 
ducting the  busineas  or  being  interested 
therein.  In  a  sense,  be  may  be  considered 
as  having  some  concern  for  its  auecess  as 
its  creditor,  but  this  is  all,  and  is  not  suf- 
ficient to  constitute  a  breach  of  his  con- 
tract, either  under  the  sale  of  the  good  will 
or  the  restrictive  covenant.  We  said  in 
FauBt  V.  Rohr,  160  N.  C.  187,  81  S.  E.  10fl«. 
referring  specially  to  Scudder  v.  Kilfoil,  S7 
N.  J.  Eq.  J71,  40  Atl.  802:  "The  negative 
covenant  entered  into  by  the  petitioner,  by 
which  he  bound  himself  not  to  engage  in  the 
aame  business  within  the  borough,  was  of 
I..Rj^.lB15R 


much  more  consequence  tlian  a  mere  sale  of 
the  good  will  of  the  business  to  Mr.  Scud- 
der. The  sale  of  the  jHiod  will  would  have 
only  precluded  the  vendor  from  soliciting 
trade  from  the  old  customers  of  the  firm, 
but  would  not  have  prevented  him  from 
setting  up  a  rival  business  in  Princeton  or 
anywhere  else"  (and  citing  further  the  fol- 
lowing cases:  Labouchere  v.  Dawson.  L.  R- 
13  Eq.  322,  41  L.  J.  Cli.  X.  S.  427,  25  L.  T. 
X.  S.  894,  20  Week.  Bep.  309;  Xewark  Coal 
Co.  V.  Spangler,  54  X.  J.  Eq.  354,  34  Atl. 
932;  Althen  v.  Vreeland,  —  N.  J.  Eq.  — , 
36  Atl.  470). 

It  has  been  stated,  as  a  general  rule,  that 
good  will  exiats  in  a  professional  aa  well  as 
in  a  commercial  business,  subject  to  the  dis- 
tinction that  it  is  not  so  much  fiied  or  as 
ioCBli;ted  as  the  good  will  of  a  trade,  but  at- 
taches to  the  person  of  a  professional  man 
or  woman,  aa  a  result  of  confidence  in  his 
or  her  skill  and  ability.  "Conaequently,  in 
enforcing  the  agreement,  where  there  has 
been  nothing  more  than  a  mere  sale  of 
'good  will,'  the  courts  at  most  have  only 
held  that  the  vendor  of  the  good  will  is  pre- 
cluded by  his  contract  from  soliciting  tb« 
former  customers  of  the  old  partnership  to 
deal  with  himself  or  not  to  deal  with  his 
vendee."  14  Am.  £  Eng.  Enc.  Law,  2d  ed. 
1091. 

The  difficulty  which  plaintiff  encounters 
in  tbia  case  is  that  he  offers  no  tangible 
proof  of  a  breach  of  the  contract.  There  is, 
perhaps,  something  from  which  we  may 
suppose  or  conjecture  that  there  was  a 
slight  interference  with  the  quiet  and 
reasonable  enjoyment  by  plaintiff  of  the 
good  will  which  he  had  purchased,  but  this 
will  not  do,  and  the  evidence  roust  be  more 
delinite.  We  thus  cKprexsed  ouraeivcs  in 
Crenshaw  v,  Asheville  t  B,  Street  R.  t 
Transp.  Co,  144  X.  C.  at  page  320,  afl  3.  E, 
948:  "The  kind  of  proof  which  must  be 
forthcoming-,  in  order  to  establish  the  is- 
sues in  favor  of  '.he  plaintiff,  was  con- 
sidered recently  by  ua  in  Byrd  v.  Southern 
Exp.  Co.  139  X.  'C.  273,  51  S.  E.  851, 
where  we  said:  'There  must  be  legal  evi- 
dence of  the  fact  in  issue,  and  not  merely 
such  as  raises  a  suspicion  or  conjecture  in 
regard  to  it.  The  ;.laintiff  must  do  more 
than  s)iow  the  possible  liability  of  the  de- 
fendant for  the  injury.  He  must  go  fur- 
ther, and  offer  at  least  some  evidence  which 
reasonably  tends  to  prove  every  fact  es- 
sential to  his  success.'" 

.4nd  in  Campbell  v.  Everhart,  139  X.  C. 
at  page  518,  52  S.  E.  206;  "The  sufficiency 
of  evidence  in  law  to  go  to  the  jury  does 
not  depend  upon  the  doctrine  of  chances. 
However  confidently  one,  in  bis  own  affairs, 
may  base  his  judgment  on  mere  probability 
as  to  a  past  event,    when   he 
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burden  of  eoUbllBhing  such  event  a 
propositioD  of  fact  and  as  a  basis  for  the 
judgment  of  a  eourt,  he  must  adduce 
d«nce  other  than  a  majority  of  cliancM  that 
th«  fact  to  be  proved  does  exist.  It  must 
be  more  than  sufficient  for  a  mere  guess, 
and  must  be  such  as  tends  to  actual  proof. 
But  the  province  of  the  jury  should  not  be 
invaded  in  any  case,  and  when  reasonable 
minds,  acting  within  the  limitations  pre- 
scribed by  the  rules  of  Ibst,  might  reach  dif- 
ferent conciuaiooH,  the  evidence  must  be 
submitted  to  the  jury"  (citing  Lewis  v, 
Clyde  S.  S.  Co.  132  N.  C.  B04,  44  S.  E.  666; 
Bjrd  V.  Southern  Exp.  Co.  supra;  ^Vheeler 
V.  Schroeder,  4  K.  I.  383 ;  Offutt  v.  Worlds' 
Columbian  Exposition,  175  111.  472,  51  X.  E. 
651,  5  Am.  Neg.  Rep.  16;  Day  v.  Boston  i. 
M.  R.  Co.  96  Me.  207,  90  Am.  St.  Kep.  335, 
52  Atl.  771,  12  Am.  Neg.  Rpp,  4.52;  Catlett 
v.  St.  Louis,  I.  M.  &  S.  R.  Co.  57  .'^rk.  461, 
;!8  Am.  .St.  Rep.  254,  21  S.  W.  1082;  Phila- 
delphia, \V.  t,  B.  R.  Co.  v.  Stebbing,  62  Md. 
504). 

The  defendant  may  not  have  acted  with 
due  propriety,  nor  with  perfect  good  faitb, 
but  we  cannot  see  that  he  baa  committed 
any  legal  wrong.  The  telephone  was  en- 
tirely under  the  control  of  the  telephone 
company,  and  Michael  t  Parker  had  the 
right  to  it  if  the  company  consented  that 
they  might  use  it,  or  did  not  object  thereto, 
after  notice  of  their  doing  so.  It  promised 
to  restore  it  to  the  plaintiff,  but,  it  sceml, 
did  not  do  so,  for  some  reason,  we  suppose, 
satisfactory  to  itself. 

It  nay  be  added,  that  defendant  was  not 
required  by  bis  contract  to  see  that  plain- 
tiff retained  all  the  customers  of  the  old 
business.  He  could  not  do  this,  as  they 
were  at  liberty  to  trade  where  they  pleased, 
nor  does  it  sufBciently  appear  how  many, 
if  any  of  them,  were  lost  by  plaintiff, 
whether  by  any  action  of  defendant  or  not. 
We  are  therefore  left  suspended  in  the  realm 
of  conjecture,  without  any  appreciable 
thing,  either  definite  or  certain,  being 
proved,  and  the  damages  more  uncertain 
than  anything  else,  if  there  was  any  wrong. 
The  caae,  in  its  final  analysis,  seems  to 
have  been  reduced  to  the  very  attenuated 
matter  of  a  few  eggs  and  a  small  quantity 
of  butter  sold  by  W.  \.  rthoaf,  a  former 
customer  of  defendant,  to  IMichae!  &  Park- 
er, but  Shoaf  teatified:  "I  had  aovcrat 
places  to  trade  and  went  everywliore,  for 
that  purpose,  that  1  pleased,"  or  words  to 
that  effect.  Taking  all  the  evidence  to- 
gether, it  does  not  measure  up  to  the  stand- 
ard Sued  tiy  the  law. 

The  court  nonsuited  plaintiff  at  the  close 
•f  his  evidence,  and  we  ace  no  error  in  its 

Affirmed. 
L.K.A.1915B. 


OHIO  SUPBKME  COURT, 

TOLEDO   DISPOSAL   COMPANY,   PIff.    in 

Err., 

STATE  OF  OHIO. 

(8!)  Ohio  St.  230,  106  N.  E.  6.) 

Police  poner  —  sca|tc. 

1.  In  the  exercise  of  the  police  power,  the 
state  and  municipal  authorities  may  make 
all  such  provisions  as  are  reasonable,  necea- 
eary,  and  appropriate  for  the  protection  of 
the  public  health  and  comfort,  and  when  any 
such  provision  has  a  real  and  substantia'l 
relation  to  that  object,  and  does  not  inter- 
fere with  the  enjoyment  of  private  rights 
beyond  the  necettsities  of  the  situation, 
every  intendment  is  to  be  made  in  favor 
of  its  lawfulness. 

Olmlnal  law  —  common- 1 anr  crime  ^ 
existence. 

2.  No  criminal  prosecution  can  be  sus- 
tained in  Ohio  except  for  an  act  done  in 
violation  of  a  statute  or  ordinance  legally 
passed;  and  tbc  courts  will  not  construe 
that  to  he  a  crime  punishable  under  one 
statute  which  was  done  under  authority 
eapeciaUy  granted  by  another  statute. 
Tfulsance  —  public  —  legnlliing. 

3.  A  "public  nuisance"  arises  out  of  the 
violation  of  public  rights  or  the  doing  of 
unlawful  acts;  and  if  the  legislature,  by  a 

Ileadnotes  by  the  CouBT. 


I.  Introductorv,   1207. 

r.  General  rulM,  120«, 
III.  Limitationa   ui>on   legislative  authority 

a.  Act  must  be  within   the  grant  of 
power,  1210. 

b.  Act  must  be  the  natural  and  nec- 
essary result  of  the  grant,  1211. 

c.  Effect  of  negligence,  1213, 

d.  Xecessity  of  reaaonablencss  of  use, 
1213. 

e.  Power,  to  authoriw,  1213. 

/.  tnti'oduflorff. 

sea  wliich  are  decided  upon  the  theory 
that  the  thing  authorized  is  no  nuisance, 
apart  from  the  effect  the  authorization 
may  hare,  are  not  Included. 

As  to  effect  of  legislative  authority  upon 
liability  for  private  nuisance,  see  note  to 
Louisville  &  N.  Terminal  Co.  v.  Leilyett,  1 
L.R.A.(N.S.)   49. 

That  statutory  authority  to  commit  nui- 

nee   will   not   be   presumed,    see   note    to 

isBouri,  K.  &  T.  R.  Co.  v.  Mott,  70  L.R.A. 
579. 

See  note  to  Terrell  v.  Chesapeake  &,  0.  R. 

).  32  L.R.A.(N.S.l  371.  as  to  the  liability 
a  railroad  for  creating  a  nuisance. 

See  note  to  Tidewater  R.  Co.  v.  Shartzer, 
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law  pasBcd  within  its  logialativc  power,  aii- 
tboriEea  an  act  to  t>v  done  which,  in  tli<!  al>- 
H«uce  of  the  statute,  notild  be  a  public  niii' 
xanct,  such  act  ccadeB  to  be  Ie)>al1y  a  nui- 
sance BO  far  HH  the  public  ia  concerned. 
.'Same  ^  mnniclpal  authority  —  *ffeol. 

4.  The  state  canuut  maintain  a  criminal 
prosecution  aj^ainiit  a  defendant  for  con- 
ducting a  plant  and  bu»incea  located,  cou- 
nt ruc  ted,  and  operated  under  an  exprcEA 
contract  with  a  municipality,  made  under 
Icgielative  autliority,  where  the  plant  is 
conducted  under  municipal  control  and  re;;- 
ulation,  with  care  and  skill,  and  in  such 
manner  aB  to  produce  the  leaat  possible  an- 
no.yance,  and  where  it  is  all  done  for  the 
purpose  of  conBervin)^  tlic  health  and  safetj 
of  the  public. 

(January  13,  19U.) 


I?  RROR  to  the  Circuit  Couit  for  Luca* 
Ij  County  to  review  a  judgment  affirming 
a  judgment  of  the  Court  of  Common  Pleas, 
convicting  defendant  of  maintaining  a  pub- 
lic  nuisance.      Reversed. 


Statement  by  Johnson,  J.: 

Plaintiff  in  error  was  indicted  by  the 
grand  jury  of  Lucas  under  9  12,648,  General 
Code  for  maintaining  a  public  nuisance.  The 
indictment  charged  that  the  defendant  cor- 
poration did  unlawfully  and  purposely  use 
Bud  maintain  a  certain  building  for  the 
purpose  of  carrying  on  the  business  of  re- 
ducing garbage  and  manufacturing  fertili- 
zer of  and  from  garbage  and  from  the  en- 
trails, olTal,  and  bones  of  beasts,  etc.,  which 
occasioned    noisome    and    offensive    smells. 


17  L.R.A.(N.S.)  1054.  as  to  the  right,  un- 
der a  constitutional  provision  against  dam- 
aging private  property  for  public  use  witli- 
uut  compensation,  to  compensation  for 
conHequential  damages  to  property,  no  part 
of  which  is  taken,  from  smoiEe,  noise,  dust, 
etc..   incident  to  ordinary   operation   of  a 

II.  General  ru/es. 

A  distinction  exiHta  between  the  effect  of 
legislative  authority  upon  public  and  its 
effect  upon  private  nuisancen.  .'^s  sliown  in 
the  note  to  Louisville  &  S.  Terminal  Co,  v. 
Lellyett,  1  L.R.A.(N.S.)  40.  legislative  au- 
thority is  not  a  defense  to  an  action  for  a 
private  nuisance.  But  when  it  relates  to  a 
public  nuisance,  lc)[ialative  authority  to  do 
a  certain  thing  relieves  the  one  authorized 
from  tlie  charge  of  maintaining  a  public 
nuisance  from  the  mere  doing  of  the  act,  al< 
thougU,  in  the  absence  of  such  authority,  the 
act  authorized  miglit  be  regarded  as  Bueh  a 
nuisance.  Ilinchraan  v.  Paterson  Horse  B. 
Co.  17  N.  J.  Eq.  75,  86  Am.  Dec.  2.12  (die- 
turn);  HarriH  v,  ThompBon.  0  Barb,  350; 
Clark  V.  Syracuse,  J3  Barb,  32  {dictum)  ; 
Ji^inimerman  v,  (iritznutcher,  53  Or.  208,  21 
I,.RJV.(N.S.)  2nn.  98  Pac.  875.  IISS;  Com. 
V.  Reed,  34  Pa.  273,  75  Am.  Dec.  flfll;  Dan- 
^ille,  H.  &  \V.  R.  Co.  v.  Com.  73  Pa.  26; 
State  V.  Elk  island  Boom  Co.  41  \V.  Va. 
rne,  24  S.  E.  500;  Stoughtoa  v.  State,  6 
Wis.  291. 

It  is  stated  in  State  v.  Erie  R.  Co.  94 
X,  J.  L.  06],  46  L.R.A.(N.S.)  117.  87  Atl. 
141,  that  where  the  doing  of  a  thing  that 
would  otiierwise  be  a  public  nuisance  is  au- 
thorized by  the  legislature,  the  doing  of 
that  thing  by  the  person  so  authorized,  in 
the  manner  and  for  the  purpose  authorized, 
I'annot  constitute  a  public  nuisance  in  the 
absence  of  negligence,  and  such  negligence 
must  consist  of  something  more  than  the 
mere  doing  of  the  authorized  act. 

Thua,  authority  from  the  legislature  to 
erect  a  dam  in  the  manner  and  at  the  place 
designated  is  a  defense  to  an  indictment  for 
maintaining  a  nuisance  resulting  from  the 
dam.  Stoughton  v.  State,  supra. 
L.R.A.1B1.)B. 


A  provision  in  a  liquor  tax  law  that  where- 
all  conditions  of  the  law  were  ci>niplied 
with,  no  proceedings  should  be  sustained 
against  the  liquor  seller  nor  against  any 
premises  as  a  public  nuisance  on  account  of 
the  sale  of  liquor  thereon,  was  held  in 
Campbell  v.  Jack  man,  14  Iowa,  475,  27 
L.R.A.(K.S.)  288,  118  N.  \Y.  755,  to  make 
the  place  immune  against   injunction  as   a 

Authority  granted  by  the  legislature  to 
a  canal  company  to  locate  canal  feeders, 
feeder  dams,  aide  cuts,  and  reservbirs,  as 
may  he  necensary  to  supply  its  canal  with 
water,  prevents  the  maintenance  of  an  in- 
dictment for  a  nuisance  in  erectiitg  its 
works  in  pursuance  of  sucli  act,  where  no 
act  of  wantonness  is  shown  in  their  erection. 
Butler  V.  .State,  0  Ind.  ICl 

It  is  stated  in  Valparaiso  v.  Hagen,  153 
Ind.  .1.17,  48  L,R,A,  707,  74  Am.  St.  Hep. 
305,  54  N.  E.  1062.  an  action  against  the 
city  for  an  injunction  precluding  it  from 
discharging  sewage  into  a  creek,  that  what 
the  law  grants  will  not  constitute  a.  nui- 
sance per  te,  public  or  private,  Wliile  that 
statement  is  apparently  opposed  to  the 
weight  of  authority  so  far  as  a  private  nui- 
sance is  concerned  (see  note  in  1  L.R.A. 
(N.S.)  49),  it  accords  with  the  prevailing 
view  as  to  public  nuisances. 

The  question  arises  frequently  in  connec- 
tion with  the  operation  of  railroads.  The 
rule  as  above  stated  has  been  uniformly  ap- 

A  railroad  company  authorized  by  its 
charter  to  use  steam  engines  upon  its  road 
is  not  subject  to  indictment  for  maintain- 
ing a  nuisance  in  the  emixsion  and  throw- 
ing out  of  sparks  and  fire  from  such  en- 
gines, in  the  absence  of  negligence,  Morria 
4,  E.  R.  Co.  V.  State,  36  K.  J.  L.  5.i3. 

A  railroad  company  authorized  to  use 
soft  coal  cannot  be  inilictcd  for  a  nuisance 
resulting  from  the  u»e  of  such  coal,  in  the 
absence  of  negligence.  State  v.  Erie  R.  Co. 
supra. 

It  is  stated  in  People  v.  Transit  Develop- 
ment Co.  131  -\pp.  Div.  174,  11a  N,  V. 
Supp.  297,  that  when  the  legislature  au- 
thorized the  organization  of  a  corporation 
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and  whtch  beoamc'  and  were  injurioua  to 
the  health  and  coiiifort  uf  tho  public  and  o( 
persona  Tesiding  in  said  county,  to  the  com- 
mon nuisance  of  all  the  people  of  tlie  stnte 
of  Ohio  theTe  living  and  abiding.  On  the 
trial  in  common  pleas  defendant  was  found 
^ilty.  The  trial  court  imposed  a  fine  of 
$300  and  ordered  tbe  nuisance  abated. 
This  judgment  was  affirmed  by  the  circuit 
court,  and  tbese  proceedings  are  brought  to 
reverac  the  judgmeiJitH  of  the  courts  belon". 

Mr.   Ben   W.   Johnson,   for   plaintiff  in 

An  act  suthorized  bv  law  cannot  be  a 
public  nuisance,  and  the  state  cannot  prose- 
cute BE  a  nniaance  that  which  it  liss  aU- 
thoriied. 
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Joyce.  Xuisauces,  %  67;  Xorthem  Trausp. 
Co.  V.  Chicago,  90  U.  S.  635,  25  L.  ed.  336; 
Haeterson  v.  Short,  33  How.  Pr.  481;  Com. 
V.  Reed,  34  Pa.  275,  76  Am.  Dec,  Ml; 
People  ex  rel.  Chope  v.  Detroit  A.  H.  PI. 
Road  Co,  37  Mioh.  105,  26  Am.  Rep.  512; 
Hinchman  v.  Paterson  Horse  R.  Co.  IT  N, 
J,  Eq.  75,  80  Am.  Dec,  252;  State  t,  Louis- 
ville, X.  A,  k  C.  B,  Co.  88  Ind,  1J4;  People 
V,  New  York  Gaslight  Co,  84  Barb,  55; 
Stoughlon  V.  State.  3  Wis,  201;  Mitburii 
V,  Cedar  Rapids,  12  Iowa,  240;  Chicago 
General  R.  Co.  v.  Chicago  City  R,  Co,  87 
in.  App.  17;  Mull  V.  Indianapolis  £  C. 
Traction  Co.  180  Ind.  214,  81  N.  E.  657; 
Sopher  V.  State,  160  Ind.  177,  14  L.R.A. 
(N.S.)  172,  81  N.  E.  913.  14  Ann.  Cas.  27; 
Ziiumermnn  v.  GiitzmBcher,  53  Or.  208,  21 


to  construct  and  operate  electric  roads  in 
cities,  it  contemplated  the  construction  of 
power  plants  which  would  have  to  be  located 
where  possible  annoyance  or  discomfort  to 
private  persons  might  be  caused;  and  that 
this  authorization  prevented  the  thing  au- 
thorized from  being  a  public  nuisance. 

An  act  of  Parliament  authorizing  the 
construction  of  a  railroad  upon  a  certain 
defined  line,  from  which  it  was  not  to  de- 
Tiate  more  than  a  hundred  yards,  and  not 
into  the  grounds  of  persons  not  mentioned 
in  the  book  of  reference,  and  ■  subsequent 
act  authorizing  the  company  to  use  locomo- 
tive engines  on  the  rotd,  is  a  defense  to  an 
indictment  for  a  nnisance  resulting  from 
the  proximity  of  the  railroad  to  a  public 
highwav.  Rex  v.  Pease,  4  Barn,  &  Ad.  30, 
1  Sev.  4  M.  890,  2  L.  J,  Mag.  Caa.  N.  S. 
26,  £2  Eng,  Rul.  Cas.  Tl.  It  Ih  stated  by 
the  court  that  the  legislature,  having 
defined  the  line  of  the  railroad,  muxt  be  pre- 
sumed to  have  known  that  it  would  be  ad- 
jacent to  a  public  highway,  and  conaw[uent- 
ly  that  travelers  upon  tlie  highway  would 
he  in  all  probability  incommoded  by  the 
passage  of  engines  along  the  road.  That 
being  presumed,  there  is  nothing  unreason- 
able or  inconsistent  in  supposing  that  tlir 
legialature  intended  that  the  part  of  the 
public  using  the  hi^nsy  should  auatajn 
Homo  inconvenience  for  the  sake  of  th<r 
greater  good  to  be  obtained  l>y  other  parts 
of  the  public  in  the  more  apeedy  traveling 
and  conveyance  of  merchandiae  along  the 
nexv  railroad. 

»ee  diacuaaion  of  negligence,  infra,  TIT.  c. 

But  a  genera)  act  haa  bi-en  held  to  he  no 
defense.  T.uning  v,  State.  2  Pinnev  (Wis.) 
31.5,  1  Chand.  (Wis.)  178,  52  Am.  Dec. 
l-ia.  This,  however,  is  base*!  ratiier  upon 
the  theory  that  the  nuisance  was  not  with- 
in the  grant,  than  upon  the  broad  ground 
that  legialative  authority  is  no  defense. 

A  statute  enacted  after  the  location  of  a 
railroad  encroaching  upon  a  public  high- 
wav,  which  confirms  the  location  of  the 
railroad,  but  does  not  make  the  former  loca- 
tion and  the  proceedings  under  it  justifiable 
06  initio,  does  not  exonerate  the  railroad 
mmpanj  from  all  liability  for  acts  done 
LR.A,1015R. 


while  it  hsd  no  authority  to  do  them.  It 
has  the  ftlect  of  prevanting  the  encroach- 
ment on  the  highway  from  being  thereafter 
deemed  a  common  nuiaance,  but  does  not 
prevent  its  being  deemed  a  nniaance  there- 
tofore. Com.  V.  Old  Colony  k  F.  River  R. 
Co.  14  Gray,  B3, 

Authorization  granted  to  a  railroad  com- 
pany to  maintain  power  plants  in  t  city 
cannot  be  devolved  upon  anotlier  corpora 
tioo,  although  the  capital  atock  of  the  other 
corporation  is  entirely  owned  by  the  rail- 
road company,  and  the  railroad  company  is 
its  only  customer.  People  v.  Transit  De- 
velopment Co.  supra. 

In  SUte  V.  I^ighton,  83  Me.  419,  22  Atl. 
3R0  (a  proaeeutiou  of  an  individual  for  de- 
stroying a  bridge  which  he  claimed  was  a 
public  nuisance),  a  conviction  was  sus- 
tained, llie  construction  of  the  bridge  was 
authorized  by  the  legislature;  and  while  the 
court  does  not  discuss  the  effect  of  such  au- 
thority u|)on  the  existence  of  the  public 
nuisance,  it  concludes  that  the  bridge  wa* 
constructed,  maintained,  and  iiaed  by  legal 
authority  as  a  part  of  the  public  highway, 
and  that  the  defendant  had  no  justification 
in  destroying  it 

A  railldam  erected  bv  leave  of  a  county 
court  is  not  a  public  nuisnnce.  Watts  v. 
Norfolk  A  W.  R.  Co.  30  \V.  Va.  108,  23 
L.R..*,.  674,  45  Am.  St.  Rep.  804,  19  S.  E. 
521. 

One  maintaining  a  dam  in  a  river,  under 
legislative  authority,  in  the  condition  in 
which  it  was  placed  b^'  commissioner^ 
created  for  that  purpose,  upon  a  previous 
indictment  for  maintaining  it  in  an  unlaw- 
ful condition,  cannot  he  Eubjeeted  to  a  suh- 
nequent  indictment  so  long  as  this  condi- 
tion is  maintained.  Knawortb  v.  Com.  52 
Pa,  320. 

tt  is  stated  frequently  in  actions  for  dam- 
ages or  injunction  by  private  individuals 
that  that  which  is  authorized  by  law  cannot 
be  a  public  nuisance.  Crofford  v,  Atlanta, 
B,  A  A.  R.  Co.  158  Ala,  288.  48  So.  366 
(municipal  ordinance)  :  Blanc  v.  Murray, 
36  U.  Ann.  164.  ."il  Am,  Rep,  7;  Davis  v. 
Xew  York.  14  N.  Y.  .>()«,  67  Am.  Dee.  188 
(municipal    ordinance)  ;     Pickens    v.    Co«U 
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L.R.A.(N.S.)  29il,  SS  Pac.  87.1.  1135;  Crot- ■ 
ford  V.  Atlanta,  B.  *  A.  R.  Co.  158  Ala, 
288,  48  So.  308;  Towaliga  Falla  Power  Co. 
V.  SiniB,  6  Ga.  App.  749.  6j  S.  E.  844;  Pick- 
ens V.  Coal  River  Boom  S  Timber  Co.  66 
W.  Va.  10,  24  L.R.A.(X.S.)  3S4.  Q5  S.  E. 
365;  Sadlier  v.  Xew  York,  40  Miae.  78.  81 
N.  Y,  Supp.  308;  \'aiiglian  v.  Taff  Vale 
R.  Co.  5  Hurlat.  4.  N.  879,  29  L.  J. 
Exch.  N.  S,  247,  6  Jur.  N.  S.  899.  2  L.  T. 
N.  S.  394,  8  Week.  Rep,  549,  1  Eng.  Rut. 
Cas.  296;  Rex  v.  Pease,  4  Barn,  k  Ad,  30, 
1  Nev.  &  M.  690.  2  L.  J.  Mag.  Caa.  N,  S.  26, 
22  Eng.  Rul.  Caa.  71;  National  Tuleph.  Co. 
T.  Baker,  68  L.  T.  N.  S.  283,  62  L.  J.  Ch. 
N.  S,  698,  [1883]  2  Cli.  186.  3  Reports,  318, 
57  J.  P.  373;  Chicago  G,  W,  H,  Co.  v.  First 
M.  E,   Church,  .50  L.R.A.  488,  42  C.  C.  A. 


178,  102  Fed.  85;  Bacon  v.  Boston,  154 
MasH,  100,  28  N.  E.  0;  Bellinger  v.  Xbw 
York  C.  R.  Co,  23  X,  Y.  47. 

Hie  legialature  may,  within  conititu- 
ttonal  titnitatiuns.  permit  or  reqnire  tliat 
which,  without  statute,  would  be  deemed  a 
nuisance;  and  where  an  act  is  made  law- 
ful b;  legislative  sanction,  annoyanoea  must 
be  borne,  subject  to  the  qualification  that 
the  act  must  be  done  without  negligence  or 
unnecessary  digturbance. 

Pittsburgh,  C.  &  at.  L,  R.  Co.  v.  Brown, 
67  Ind.  43.  33  Am.  Rep.  73 ;  Taylor  v.  Bal- 
timore ft  0.  R,  Co.  33  W,  Va.  39.  10  S.  E. 
29;  Sawyer  v.  Davia,  136  Mass.  23B,  4B  Am. 
Rep.  27 ;  Watson  v.  Fairmont  ft  8uburl>an  R. 
Co.  49  \V.  Va.  628,  39  S.  E.  1B3;  New  Albany 
ft  S.  R.  Co.  V.  Higman,  18  Ind.  77;  Daniels 


River  Boom  ft  Timber  Co.  88  VV.  Va.  10,  24 
L.RJi.(N.S.)  354.  65  S.  E.  86S.  See  Val- 
paraiso V.  Hagen,  lo3  Ind.  337,  48  L.R.A. 
707,  74  Am.  St.  Hep.  305,  54  N.  E,  1062. 


Legislation  authorising  what  would  other- 
wise be  a  nuisance  will  be  strictly  construed. 
Carrett  v.  State,  49  N.  J.  L.  B4.  60  Am.  Rep, 
592,  7  Atl.  29,  7  Am.  Crim,  Rep,  488,  af- 
firmed in  48  N.  J.  L.  693.  Tbe  tiling  done 
must  be  within  the  grant  of  power.  Rex  v. 
Pease,  4  Burn,  ft  Ad.  30,  1  Nev.  ft  M.  690, 
22  L.  J.  Mag.  Cas.  N.  S.  26,  22  Eng.  Rul. 
Can.  71,  approved  in  Atty.  Gen.  en  rel. 
Eaaton  v.  New  York  ft  L.  B.  R.  Co.  24  N. 
J.  Eq.  49. 

Ilie  act  being  within  the  grant  of  power, 
legislative  authority  prevents  it  being  a 
nuisance.  Thus,  a  statute  granting  a  toll- 
road  company  the  right  to  erect  gates  on 
their  road  according  to  their  reasonable 
discretion,  but  subject  to  the  condition  that 
none  should  be  piaoed  in  a  city  at  a  termi- 
nus of  the  road,  prevents  the  prosecution 
of  the  company  for  maintaining  a  nuisance 
in  maintaining  a  tollgate  within  the  limits 
of  the  city  as  extended  after  the  erection  of 
tlie  gate.  People  ex  rel.  Cliope  v.  Detroit 
ft  H.  PI.  Road  Co,  37  Mich,  193,  26  Am. 
Rep.  512.  It  is  stated  that  the  company 
originally  rhose  the  location  of  the  tollgate 
in  the  e.'terciee  of  the  discretion  conferred  by 
the  state.  This  discretion  did  not  seem 
to  have  been  improperly  used,  and  therefore 
the  gate  ought  to  be  regarded,  for  the  pur- 
poses of  the  case,  as  though  tbe  site  had 
been  directly  designated  by  the  state. 

See  State  v.  Leighton,  83  Me.  41D,  22  Atl. 
380,  aiipra,  subd.  II. 

It  tlie  diing  done  is  not  within  the  au- 
thoritiation,  such  authorization  is  no  de- 
fense. Renwick  v,  Morris,  3  Hill,  621,  af- 
firmed in  7  Hill.  574. 

A  charter  of  a  corporation  authorizing  it 
to  erect  a  dam  "between  the  foot  of  Rose's 
L,R.A.1916B. 


or  Treat's  falls  in  Bangor,  and  McMahon's 
falls  In  Eddington,"  does  not  authorir^  tbe 

corporation  to  erect  a  dam  above  tbe  lattvr 
fall,  and  the  charter  autliority  is  no  defoi&c 
to  a  prosecution  for  a  nuisance.  State  v. 
Godfrey,  12  Me.  361. 

A  railroad  company  which  has  been  li- 
ccnaed  by  the  selectmen  to  construct  its  road 
across  a  public  highway,  with  a  sufflcient 
draw  in  the  bridge  to  aecommodste  public 
travel,  cannot  defend  an  indictment  for  n. 
nuisance  for  obstructing  the  highway,  by 
reason  of  the  license,  where  they  bave  failed 
to  construct  the  draw  as  required  by  the 
selectmen.  Com,  v.  Nashua  ft  L.  R.  C<Hrp. 
2  Gray,  54- 

A  statute  authorizing  tbe  storing,  mann- 
facturing,  or  refining  of  petroleum  under 
certain  conditions,  which  was  intended  to 
protect  the  public  against  the  dangers  aris- 
ing from  the  explosive  and  inflammable  na- 
ture of  the  petroleum,  is  no  defense  to  an 
indictment  for  a  nuisance  arising  from  the 
spread  of  an  unwholesome  and  offeusivc 
odor  in  the  course  of  the  manufacture.  Com. 
V.  Kidder.  107  Mass.  168.  It  is  stated  that 
if  this  statute  were  a  defense  to  an  indict- 
ment under  such  conditions,  the  result  would 
be  that  no  limit  would  be  put  to  the  manu- 
facture of  petroleum  in  the  most  crowded 
and  populous  portions  of  any  town  or  city; 
that  the  reasonable,  if  not  the  neceBSary,  in- 
ference from  the  statute,  is  that  the  legis- 
lature intended  to  establish  no  new  rula  in 
this  regard,  but  to  leave  the  question 
whether  the  manufacture  is  carried  on  at 
such  places  and  in  such  a  manner  as  t«  be 
unwholesome  and  offensive  to  tlie  public,  and 
on  that  account  indictable  as  a  nuisanci', 
to  be  determined  by  the  rules  of  the  com- 
mon law. 

A  license  granted  by  a  territory  and  comi- 
ty to  sell  intoxicating  liquors  and  opiate 
a  theater  at  a  designated  place  does  not 
justify  the  licensees  in  conducting  such 
business  in  a  manner  ofi^ensive  to  decaHT 
and  morals,  so  that  it  amounts  to  a  mvi- 
sance.  Reaves  v.  Territory.  13  CHtla.  396,  74 
Pac.  9,)I. 

A  statute  authorizing  the  construction  of 
dams   to   furnish   water   power   for   driving 
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T.  Keokuk  Waterworks,  6]  Iowa,  549,  16  N. 
W.  703;  Coleman  v.  New  York,  70  App. 
Div,  218,  75  N.  Y,  Supp.  342,  afflrmcd  in 
173  X.  Y.  612,  80  X,  E.  1106;  Coiiliocton 
Stone  Road  Co.  v.  Buffalo,  N.  V.  4  K,  B. 
Co.  3  Hun,  523;  Fisher  v.  Amerioan  Ke- 
duction  Co.  189  Pa.  419,  42  Atl.  36;  State 
V,  Knoxville,  12  Lea,  140,  47  Am,  Rep.  331 
•29  Cyc.  1174-1280;  Darcsntel  v.  People' 
Slaughter  House  k  Refrigerating  Co.  44  La. 
Ann.  032,  11  So.  239 ;  Murtha  v.  Lovewell, 
106  Mass.  391,  55  Am.  St.  Kep.  410,  41  X. 
K.  347;  Givens  v.  Van  Studditora,  8(1  Mo. 
149,  50  Am.  Rep.  421:  I^rain  v.  Rolling,  3 
Ohio  C.  C.  N.  S.  863,  24  Ohio  C.  C.  82;  Cin- 
einnati  v.  Renner,  13  Ohio  C.  C.  N.  S.  409, 
affirmed  in  86  Ohio  St.  342,  99  N.  E.  1132. 

machinery'  is  no  defense  to  an  indictmeot  for 
a  nuisance  in  maintaining  a  dam  to  furnish 
a  pool  to  hold  logs  used  for  sawing  in  a 
steam  mill  erected  near  by.  Com.  v.  Church, 
1  Pa.  St.  105,  44  Am.  Dec.  112. 

A  company  owning  a  railroad  constructed 
til  rough  the  stfeets  of  a  city  on  a  route 
other  than  that  authorized  is  not  protected 
from  the  charge  of  maintaining  a  nuisance 
by  such  authorization.  Com.  v.  Erie  k  N. 
E.  R.  Co.  27  Pa.  339,  67  Am.  Dec.  471. 

A  statute  authorizing  the  laying  of  wagon- 
wavs  upon  certain  highways,  and  requiring 
the  one  laying  the  wagonway  to  keep  the 
road  for  20  yards  on  each  aide  of  it  in  good 
and  effectual  repair,  is  no  defense  to  an  in- 
dictment for  a  nuisance  of  one  wlio  had  laid 
Huch  a  wagonway  on  a  road  which  waa  not 
20  yards  on  each  side  of  the  wagonway, 
since  tlie  itatute  does  not  allow  a  wagon- 
way to  lie  made  on  nuch  a  narrow  road. 
Rex  V.  Morris,  1  Barn,  k  Ad.  441,  9  L.  J. 
K.  B.  53, 

in  Com.  V.  New  Bedford  Bridge.  2  Gray. 
339,  it  is  held  that  a  corporation  which  hua 
erected  over  a  river  a  bridge  which  is  re- 
quired to  have  "two  suitable  draws  which 
Khali  be  at  least  30  feet  wide"  may  be  liable 
to  prosecution  for  failure  to  keep  the  drawn 
Kuitable  for  the  convenient  navigation  of  the 
river  as  determined  by  subsequent  condi- 
tions of  navigation,  and  that  whether  or  not 
the  draws  are  suitable  to  nuch  subsequent 
conditions  is  a  question  of  fact. 

An  authorization  from  the  state  to  a 
railroad  company  to  build  a  bridge  across 
a  navigable  stream  does  not  prevent  the 
)>ridge  from  being  a  public  nuisance  where 
no  draw  was  constructed  therein,  as  re- 
quired br  the  act.  State  v.  Parrott,  71  N. 
C,  311,  17  Am.  Rep.  5. 

Although  a  variation  in  some  detail  mav 
not  be  fatal.  Com.  v,  Wilkes-Barre  t  K. 
Street  R.  Co.  127  Pa.  278,  17  Atl.  990. 

Thus,  it  is  stated  in  State  ex  rel.  Howard 
V,  Hartford  Street  R,  Co.  T6  Conn.  174,  58 
Atl.  506,  in  an  application  by  a  private  in- 
dividual tor  a  writ  of  mandamus  requiring 
a  street  railway  company  to  remove  a  cross- 
over switch,  that  a  street  railroad  author- 
ized by  tlie  legislature,  approved  in  its  loca- 
T..B.A.1915B. 


Messrs.  Holland  C.  Webster ,  CharleH 
M.   Mtlroy.   and   George   P.    Greenhalgh 

for  the  State. 

Johnson,  J.,  delivered  the  opinion  of 
the  court: 

The  Toledo  Disposal  Company  is  a,  cor- 
poration organized  to  operate  a,  reduction 
plant.  Tn  1910  it  entered  into  a  contract 
with  the  city  of  Toledo,  under  specifications 
prepared  by  the  city,  for  the  dispOBa!  of  its 
garbage  waste  by  a  process  of  reduction. 
Thereupon  the  company  constructed  a  plant 
at  an  expense  of  about  $150,000.  On  the 
trial  the  company  offered  evidence  showing 
that  the  plant  was  built  and  equipped  with 
approved  machinery,  which  was  made  upon 
modern,  sanitary,  and  scientific  lines;  that 

tion  and  mode  of  construction  by  the 
municipal  council,  and  built  in  substuitial 
accord  with  that  approval,  cannot  be  a  pub- 
lic nuisance  merely  because  in  some  detail 
of  construction  there  is  a  departure  from 
the  approved  plan.  The  departure  from 
the  plan  in  this  case  was  the  building  of  a. 
cross-over  switch  at  some  dutance  from  ita 
location  as  fixed  by  the  plan. 


The  rule  is  sometimes  stated  that  if  the 
legislature  authorizes  or  directs  something 
to  be  done,  it  will  be  presumed  that  no  nui- 
sance was  intended  unleM  such  be  the  nat- 
ural and  necessarv  result  of  the  work.  State 
v.  Concordia,  78  Kaji,  250.  20  L.R.A.(N.S.) 
1050.  96  Pac.  187.  There  is  dictum  of  like 
effect  in  SUte  ex  rel.  Horskottle  v.  Board  of 
Health,  16  Mo.  App.  8,  and  State  v.  Wood- 
bury, 67  Vt.  602,  32  Atl.  495.  An  opinion 
in  accord  with  tliis  is  expressed  in  Atty. 
Gen.  v.  Aletropolitan  Bd.  of  Works.  1  Hem. 
&  M.  320,  2  New  Reports,  312.  9  L.  T.  N.  S 
138,  11  Week.  Rep.  820. 

It  has  been  stated  that  if  the  legislature 
expressly  authorizes  an  act  which  must  in* 
evitably  result  in  public  injury,  what  would 
otherwise  be  a  nuisance  may  be  said  to  be 
legalized;  but  it  it  authorizes  an  erection 
which  does  not  necessarily  produce  such  a 
result,  but  such  result  flows  from  the  man- 
ner of  construction  or  operation,  the  legis- 
lative license  is  no  defense.  Pine  City  v. 
Munch.  42  Minn.  342.  6  L.R.A.  7S3,  44  N. 
W,  197.  This  is  cited  with  approval  in 
Winona  v.  Botzet,  23  L.R.A.(N.S,)  204,  94 
C.  C.  A,  563,  169  Fed.  321,  21  Am.  Neg.  Rep. 
445. 

I'nder  a  general  statute  conferring  upon 
cities  authorltj'  to  lay  sewer  pipes  and 
drains,  and  connect  the  same  with  any  creek, 
raTine,  or  river  at  any  point  within  5  miles 
of  the  corporate  limits  of  said  city,  a  city  is 
liable  to  be  enjoined  at  the  suit  of  the  state 
from  maintaining  a  public  nuisance  result- 
ing from  the  discharge  of  its  sewage  in  the 
channel  of  a  river,  which,  after  the  eonatruc-  ^ 
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the  location,  consfruetion,  and  operation  ■ 
were  prescribed,  supervised,  and  regulated 
!>>■  the  city  of  Toledo;  and  that  the  pliint 
was  operated  carefully  and  skilfully.  The 
director  of  public  aerrice  as  a  ivitneaa  in 
the  case  cKpressed  his  approval  of  the  man- 
ner in  which  the  work  wsh  condurted,  and 
his  opinion  that  its  conduct  did  not  cooBti- 
tute  a  nuisance.  The  contract  expresaly 
stipulated  that  tlie  disposal  of  the  garbage 
should  be  under  the  control  of  the  director 
uf  public  service.  The  contract  and  the  or- 
dinance and  resolutions  under  uiiich  it  was 
made  were  offered  in  evidence  by  defend- 
ant and  rejected  by  the  trial  eourt,  aa  waa  , 
alao  the  testimony  that  the  plant  was  oper- 
ated with  care  and  skill. 
Counsel  for  defendant  in  error  concede  in 

tion  of  the  aewer,  had  been  abandoned  by 
the  river  at  its  ordinarv  stage,  State  v. 
Concordia,  78  Kan.  UO,  20  L.K.A.(N.S.) 
1050,  98  Pac,  487. 

The  general  statute  involved  in  State  t. 
Concordia,  left  a  discretion  in  the  city,  so 
that,  in  planning  and  maintaining  a  aewer 
system,  the  city  muat  make  provisions  for 
I'hangea  which  naturally  and  reasonably  maj 
be   anticipated.      It   is   stated   that   a   city 


public  health  and  comfort;  that  it  may 
take  its  sewera  to  the  river,  but  it  must 
not  be  indifferent  to  the  very  interests  to 
be  aubaerved  in  building  acwers. 

Legislative  authority  to  erect  a  dam  does 
not  fiirnish  a  defense  to  an  action  to  enjoin 
the  owners  thereof  from  ao  operating  it  as 
to  create  a  public  guisance.  Pine  City  v. 
Munch,  supra. 

A  license  from  a  board  of  health  to  carry 
on  the  business  of  e.\tractinp  fatu  from 
dead  animals,  and  converting  the  rest  into 
fertilizer,  is  no  defense  to  a  prosecution  for 
the  maintenance  of  a  nuisance  arising  from 
odors  and  smells  which  corrupt  the  air  to 
the  inconvenience  of  the  public,  in  tlic  ab- 
i<»ice  of  a  showing  that  these  were  the  necea- 
sarv  consequence  of  such  manufacture.  Gar- 
rett V.  State,  *0  N.  J.  L.  1)4,  60  Am.  Hep,  .582. 
T  Atl,  29,  T  Am.  Crim.  Rep.  469,  affirmed  in 
49  S.  J.  L.  003. 

A  bridge  built  by  a  municipality  under 
authority  of  a  general  statute  over"  a  nav- 
igable or  floatable  stream,  in  such  a  manner 
as  to  unreasonably  interfere  with  navigation 
or  the  use  of  the  stream  for  floating  logs 
and  timber,  is  per  se  a  common  nuiaante. 
Marion  v.  Tuell,  lit  Me.  580,  51  1-,R.A, 
(X.S.)  1172,  OU  Atl.  484. 

.'Jee  State  v.  I.eiphton,  83  Me.  419,  22  Atl. 
380.  supra,  subd,  IT. 

\\'ithout  stating  how  far  a  statute  author- 
b.ingtbc  erection  of  milldama  a croas  streams 
not  navigable  would  protect  one  who  had 
erected  such  a  dam.  it  is  atated  that  auch  a 
statute  does  not  grant  a  license  to  create 
and  continue  a  nuisance,  and  that  if  be 
thereby  creates  a  public  nuiaance,  he  is  liable 


s  if  n 


their  brief,  for  the  aake  of  the  argument, 
that  the  "plaintiff  in  error  could  show  that 
its  plant  and  business  were  located,  con- 
structed, and  conducted  so  as  to  produce 
the   least  possible   annoyance." 

The  trial  court  refused  the  request  of 
defendant  to  charge  the  Jury  that  "the  de- 
fendant waa,  during  the  time  laid  in  the 
indictment,  expressly  autlioriied  to  conduct 
the  business  in  which  it  was  then  engaged. 
It  cannot,  therefore,  be  prosecuted  or  pun- 
ished merely  for  conducting  said  business, 
and  if  the  jury  find  by  a  preponderance  of 
tile  evidence  that  the  defendant  conducted 
said  business  at  the  best  available  location, 
by  the  use  of  the  best  available  machinery, 
equipment,  and  appliances,  and  in  a  skil- 
ful  and   careful  manner,  with  reference  to 


statute  were  in  existence.  Luning  v.  State, 
2  Pinney  (Wis.)  21.>,  1  Chand.  (Wis.)  178, 
62  Am.  Dec.  153. 

A  preliminary  injunction  was  allowed  in 
Thompson  v.  Paterson  A.  11.  River  B.  Co.  9 
N.  J.  Hq.  520,  to  restrain  the  railroad  com- 
pany from  Constructing  a  bridge  across  a 
river  in  a  certain  way.  The  statute  in  thi« 
case  authoriied  the  construction  of  the 
bridge  *'so  aa  to  do  the  least  possible  injury 
to  the  navigation"  of  the  river,  and  the  dis- 
pute was  aa  to  whether  the  bridge  about 
to  be  so  constructed  was  such  as  would  pro- 
duce the  least  possible  injurv. 

In  Reg,  V.  Bradford  Nav,  Co.  6  Beat.  4  S. 
031,  the  lessees  of  a  canal  were  authorised 
to  take  water  from  a  certain  place  and  apply 
it  for  the  purposes  of  the  canal.  The  source 
of  this  supply  was  made  foul,  not  by  the 
lessees,  but  by  others,  who  dtaeharged  foul 
and  filthy  water  into  it,  and  the  foul  water 
in  the  canal  became  a  nuisance.  In  holding 
the  lessees  liable  to  indictment,  Cockbum, 
Ch.  J.,  atates:  ''Here  the  thing  done  was 
not  within  the  intention  of  the  legislature. 
They  made  it  lawful  for  the  canal  company 
or  tlieir  lessees  to  take  the  wat«r  and  use 
it  for  the  purposes  of  their  canal;  but  it 
was  contemplated  that  the  water  should 
be  taken  in  its  then  state  of  comparative 
purity;  and  my  notion  of  the  law  is,  that 
when  statutory  powiTS  are  conferred  under 
circumstances  in  which  they  may  be  vxtr- 
cised  with  a  result  not  causing  any  nuisance, 
and  new  and  unforeseen  circumstances  arise 
which  render  the  exercise  of  them  impoaaible 
without  causing  one,  and  so  contravening 
the  law  of  the  land,  the  peraons  exercising 
them  are  liable  to  indictment.  Here  the 
nuisance  caused  in  the  ci^crcise  of  the  statu- 
tory pot^ers  arises  from  sn  altered  state 
of  cireumstancea.  The  water  is  no  longer 
pure,  but  fouled  by  the  discharge  into  it  of 
flltby  matter  before  it  is  taken  and  used  hv 
the  company  or  their  lesseea.  so  that  they 
cannot  nse  it  without  creating  a  nuisance. 
It  follows  that  they  cannot  legally  use  it 
at  atl."  Crompton,  Judge,  atates  that  it 
was  not  found  that  it  waa  necessary  for  the 
purposes  of  the  cana!  that  the  lessees  should 
make   this   nuisance,   or   that   they   should 
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prercnting  tbe  escape  of  odors,  and  If 
find  that  the  conduct  of  eaid  bueinesa 
■ted  no  more  odort  than   vpre  necoasarily 
incident   to  such   conduct  of  said   Ijusin 
your  verdict  muat  be  for  the  defundont. 

The  court  diargeil  the  jury  that  "if  the 
■meila  indicated  did  emanate  from 
building,  and  if  thev  were  offensive  to  tlie 
general  public,  it  is  immaterinl  for  joiir 
consideration  hov  the  businesa  waa  con- 
ducted and  wbat  kind  of  machinery  was 
used   by   defendant   in   the   conduct   of    its 

The  rcfuaal  to  charge  as  requeated  and 
the  quoted  part  of  the  general  charge  given 
to  the  jury  indicate  the  vi?wb  of  the  courts 
below  on  the  important  mutter  under  con- 
•ideration. 

take  the  water  from  th^'pCrticnlar  source 
author  iiH^. 

See  also  the  var^i  diBCMSBed  aljove,  aubd. 


c.  Effect  of  negllgrnre. 

Or  if  the  Unensee  in  guilty  of  nr^li^encc 

in  doing  the  thing  authorized,  hp  in  liable. 

XliuB,  a  statute  authorising  a  corporation 

to  collect,   treat,  and  dinpoBe  of  npwape  is 

no  defense  to  h  prosrcution  for  maintaining 

fenaive  odors,  where  this  resulted  from  ft 
faulty  construction  and  careless  operation 
of  the  plant.  State  v.  Collingswood  Sewer- 
age Co.  85  X.  J.  1^  387,  81!  .Atl.  o2.>.  The 
fact  that  the  plant  was  constructed  under 
the  direction  of  the  state  board  of  health 
does  not  relieve  the  company  from  prosecu- 
tion for  the  nuisance,  nor  does  the  fact  thst 
it  was  constructed  under  plana  approved  by 
the  atate  sewage  commission  absolve  it  from 
liability   for   maintaining   tbe   nuisance. 

And  a  railroad  corporation  having  the 
special  privilege  of  constructing,  maintain- 
ing, and  operating  its  railroad  in  the  streets 
of  a  city  does  not  thereby  acquire  the  right 
to  maintain  a  nuisance  resulting  from 
tracks  and  rails  which  have  become  old, 
defective,  worn,  and  uneven  so  as  to  consti- 
tute an  obstruction  in  the  street  from  which 
accidents  are  likely  to  happen  to  persona 
nsing  the  atreete.  Kew  York  v.  Montague, 
-14a  App.  Div.  172,  V20  X.  Y.  Snpp.  1084. 
Tlie  a^ion  in  this  case  was  one  by  the  mu- 
nicipality to  enjoin  the  maintenance  of  the 


On  the  other  hand,  if  the  licensee  is  free 
from  negligence,  the  authority  is  a  defense. 
Thus,  a.  gas  company  which  has  been  author- 
iied  by  the  legislature  to  manufacture  gas 
is  not  liable  to  Indictment  for  creating  a 
nnlaance  by  unwholesome  smells,  smokes, 
and  stenches,  where  it  is  conceded  that  the 
buiMinp!  and  processes  of  the  eompanv  are 
the  best  and  their  service  careful,  and  that 
they  have  used  doe  care  and  diligence  in 
th«  business.  People  v.  New  York  Gaslight 
Co.  64  Barb.  55. 

See  also  Morris  &  E.  R.  Co.  v.  State.  36 

L.R.A.ini.m. 


The  contract  referred  to  was  made  by 
the  city  under  e-ipreaa  legislative  authority. 
Section  3C4D,  General  Code,  autliorizcs  mii- 
nucipal  corporations  to  establiah,  maintain. 
anii  regulate  plants  for  tlie  disposal  of  sew- 
age, garbage,  and  similar  refuse  matter. 
Section  3677  provides  that  municipal  cor- 
porations shall  iiave  special  power  to  ap- 
propriate and  hold  real  estate  within  their 
corporate  limits  for  many  purposes,  among 
which  are  specified  "sewage  and  garbage 
disposal  pUnts  and  farms."  Section  3Q78 
enacts  that  in  tlie  appropriation  of  proper- 
ty for  any  of  the  purposes  named  in  the 
preceding  section  the  corporation  may. 
when  reeaonably  neeeesary,  acquire  proper- 
ty outside  the  limits  of  the  corporation. 
Section  3809  authorises  a  city  to  make  a 

X.  J.  I-  5.^3i  SUte  T.  Erie  R.  C^  84  X.~J. 
L.  6«].  40   L.B.A.(X.S.)    117,  87   Atl.   141, 

d.   fleeeiviltn   of  i-eanonabJeneiui  of  une. 

The  test  of  the  reasonableness  of  the  use 
was  applied  in  State  v.  Louisville.  X.  A 
k  C.  R.  Oo.  BU  Ind.  114.  Here  a  railroad 
company  which  had  acquired  possession  of 
turnpike  roads  abandoned  by  the  state,  and 
under  its  act  of  incorporation  acquired  title 
thereto  for  the  purposes  of  a  railroad  which 
it  afterwards  built,  waa  held  not  to  have  cre- 
sted or  maintained  a  public  nuisance  in  ob- 
structing the  public  streets  of  the  town 
through  which  the  railroad  ran,  where  it  did 
not  unreasonably  or  unnecessarily  obatruet 
the  streets,  but  did  no  more  than  make  a 
reasonable  and  proper  use  of  the  right  ac- 
quired under  the  grant  from  the  state  and 
county. 

See  also  .<^tHte  v.  Concordia,  7S  Kan.  2.iO, 
20  r^R.A.(X.S.)  lO.'iO,  96  Pac.  487;  Marion 
V.  Tuell,  111  Me,  568,  51  r^.R.A.(X.8.)  1172, 
00  Atl.  484.  supra. 


e.  Poir 


-  to  authorize. 


A  limitation  has  sometimes  been  placed 
upon  governmental  authority  as  a  defense 
to  a  public  nuisance  by  holding  that  it  is 
only  a  defense  in  so  far  ss  the  authority 
granting  It  has  not  exceeded  its  power. 
ThUB.  in  Ropher  v.  State,  160  Ind.  17T,  14 
L.R.A.(N.S.)  173,  81  N.  E,  933.  14  Ann. 
Cob.  27.  it  is  stated  tliat  if  the  legialature 
of  a  state,  hy  a  statute,  authorizes  an  act 
or  acts  to  he  done,  which,  in  the  absence 
of  such  a  statute,  would  constitute  a  public 
nuisance,  such  act  or  acta  are  thereby  made 
lawful,  and  cannot  be  considered  or  regard- 
ed in  a  legal  sense  as  a  nuisance  so  far  as 
the  public  is  concerned,  unless  the  legisla- 
ture,  in   enacting  the  statute,   exceeded  its 

Where  a  municipality  has  title  to  the 
streets  within  its  limits,  an  act  of  the  leg- 
islature granting  the  right  to  use  the 
streets  for  the  purposes  of  a  railroad,  with- 
out making  any  provision  for  compensation, 
is  no  defense  to  an   indictment  for  a  nul- 
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contract  with  any  person,  firm,  or  compan; 
for  the  collection  and  diaposal  of  garbage 
in  fluch  corporation.  Construing  the  fx- 
lions  above  referred  to  in  pari  materia,  it 
is  manifest  that  the  legislature  intended 
to  provide  for  tbe  disposal  of  garbage  that 
should  gather  and  be  collected  in  the  cor- 
porations, but  not  to  restrict  the  place  of 
disposal. 

The  question  is  therefore  clearly  present- 
ed whether  the  state  can  maintain  a  crim- 
inal prosecution  against  a  defendant  for 
conducting  a  plant  and  business  located, 
constructed,  and  operated  under  an  express 
contract  with  a  municipality,  made  under 
legislative  authority,  when  the  plant  is  con- 
ducted under  municipal  control  and  regu- 
lation, with  care  and  skill,  and  in  such  man- 
ner as  to  produce  the  least  possible  annoy- 
ance; sueli  authority  having  been  given 
and  Huch  contract  having  been  made  for  the 
purpose  of  conserving  the  health  sud  com- 
fort of  the  public. 

The  inception,  the  creation,  and  the  main- 
tenance of  this  business  was  a  public  un- 
dertaking in  the  interest  of  the  public 
health  and  the  general  welfare.  Any  bene- 
fit that  defendant  company  may  have  re- 
ceived from  the  operation  of  the  plant  was 
purely  secondary  and  incidental.  The  com- 
pensation it  received  from  the  city,  85,800 
per  year,  was  paid  as  tbe  contract  price  is 
paid  for  any  other  public  work  done  under 
tegifllative  authority.  Every  essential  con- 
nected with  the  enterprise  that  is  related 
to  the  public  health  and  comfort  rested  in 
the  control  of  the  city.  In  addition,  the 
contract  secured  to  the  city  the  right  at 
any  time  after  two  years,  when  permitted 
by  law,  to  take  over  the  plant  at  a  valua- 
tion to  be  determined  in  a  manner  provided 
for. 


all  possible  cnre  and  skill  operates  to  pro- 
hibit tbe  business  itself,  and  in  this  case 
denies  to  the  city  of  Toledo  the  right  to 
avail  itself  of  the  provisions  of  the  whole- 
some and  beneficent  statutes  touching  the 
subject.  Nothing  is  more  firmly  established 
than  that  the  state  and  municipal  authori- 
ties, in  the  esercise  of  the  police  power, 
may  make  all  such  provisions  as  may  lie 
reasonable,  necessary,  and  appropriate  for 
the  protection  of  the  public  health  and 
comfort. 

In  California  Reduction  Co.  v.  Sanitury 
Reduction  Works,  ISS  V.  S.  300,  50  L.  cd. 
204.  26  Sup.  Ct.  Rep.  100,  Justice  E»rUn 
says:  "This  court  has  said  tiiat  'the  pos- 
session and  enjoyment  of  all  rights  are 
subject  to  such  reasonable  conditicMs  bb 
may  be  deemed  by  the  governing  attthority 
of  the  country  essential  to  the  safety, 
health,  peace,  good  order,  and  morals  of 
the  community.'" 

It  is  further  said;  "'Every  intendment 
is  to  be  made  in  favor  of  the  lawfulness  of 
the  e:tercise  of  municipal  power  making  r^- 
ulations  to  promote  the  public  health  and 

The  mode  of  disposing  of  garbage  and 
refuse  matter  is  one  of  the  difficult  ques- 
tions involved  in  municipal  sanitation.  Its 
great  importance  is  not  doubted.  It  is  true 
that  there  has  not  yet  been  complete  agree- 
ment as  to  the  best  and  most  appropriate 
method  for  the  disposal  of  garbage  and  ref- 
use material;  but  the  testimony  tendered 
and  rejected  shows  that  the  city  of  Toledo 
made  every  effort  to  proceed  on  the  most 
modern  and  scientific  plan.  The  city,  in 
the  discharge  of  its  duty  to  safeguard  the 
health  of  its  people,  pursued  the  eourse 
pointed  out  by  the  state.  There  is  no 
ground  to  question  the  good  faith  of  all 
concerned.  The  entire  enterprise  has  a 
"real  and  substsntial  relation"  to  tbe  very 


sance  In  constructing  the  railroad.  Donna- 
her  v.  State,  8  Smedes  A  M.  849. 

In  Belton  v.  Baylor  Female  Collt^e,  — 
Te\.  Civ.  App.  — ,  33  S.  W.  680,  an  action 
to  abate  a  nuisance  in  which  the  defense 
was  an  authorization  by  a  municipslity  to 
construct  a  sewer  from  which  the  nuisance 
resulted,  it  is  stated  that  if'  the  matters 
complained  of  created  a  nuisance,  the  de- 
fendant cannot  justify  under  a  pretended 
authority  from  the  officers  of  the  city,  since 
the  city  itself  cannot  create  a  nuisance  that 
alTeets  the  health  of  its  inhabitants,  and  if 
such  is  the  case,  it  cannot  authorize  another 
to  do  what  the  law  prohibits  it  from  doing. 

The  authority  which  was  pleaded  in  de- 
fense of  an  indictment  for  maintaining  a 
nuisance  in  State  v.  Luce.  9  Houst,  (Del.) 
396.  32  Atl.  1076,  was  a  lease  of  the  prem- 
ises upon  which  the  business  was  carried 
on,  granted  the  defendant  by  town  commis- 
I..R,A.19]5B. 


sioners.  It  is  stated  that  no  power  short 
of  an  act  of  the  legislature  for  the  purpose 
can  legalize  the  maintenance  of  a  nuisance, 
and  unless  an  act  incorporating  a  town 
gives  the  sutborities  there,  either  express- 
ly or  by  necessary  inference,  the  power  to 
authorize  a  nuisance,  such  power  is  lacking. 

A  municipality  has  no  power  to  license 
acts  which  are  prohibited  by  general  laws, 
and  which  are  both  maia  in  »e  and  maia 
prohibita,  and  therefore  such  a  license  con- 
stitutes no  defense  to  an  action  for  abate- 
ment of  a  nuisance  created  thereby  (liawdy- 
house).  Farmer  v.  Behmer,  9  Cal.  App. 
773,  100  Pac.  SOI. 

A  bridge  over  an  inlet  of  the  sea  was  held 
a  nuisance  in  Com.  v.  Charleston,  1  Pick. 
ISO,  11  Am.  Dec.  161,  although  authorized 
by  the  court  of  sessions,  since  the  order  was 
void,  as  bevond  the  authority  of  the  court. 
W,  A.  E. 
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proper  object  for  which  it  was  instituted: 
and  under  the  rule  stated  ever;  iotendment 
is  to  be  made  in  favor  of  its  lAwfulnPsa. 
There  are  no  conimon-taw  erimes  in  Ohio. 
No  act  can  be  punished  criminally  except 
ID  pursuance  of  a  statute  or  ordinance 
fullj  enacted.  Jlit«hell  v.  State,  42  Ohio 
St.  383,  and  cases  there  cited. 

It  would  aeem  to  be  incontrovertible  that 
the  court  would  not  construe  that  to  be  a 
crime,  punishable  under  one  Btatute,  which 
waa  done  in  the  exercise  of  powers  apecit 
allf  granted  by  another  statute.  Buch 
holding  would  be  contrary  to  established 
rules  of  construction.  It  would  in  effect 
attribute  to  the  legialature  a  disregard 
of  wise  public  policy. 

In  Joyce  on  Nuiaances,  vol.  1.  S  ST.  the 
rule  is  stated:  "It  is  a  general  rule  that 
an  act  which  has  been  authorized  by  la' 
cannot  be  a  public  nuisance,  and  that  the 
state  cannot  prosecute  as  a  nuisance  that 
which  it  has  authorized.  So,  it  has  been 
decided  that  woriis  of  internal  improvement 
which  have  been  erected  by  the  state  for 
tJie  benefit  of  its  citi;sena  do  not  become  a 
public  nuisance  from  the  fact  that  the 
neighborhood  is  thereby  rendered  unhealthy 
by  the  obstruction  of  running  water  and 
consequent  overflowing  of  adjoining  lands, 
and  that  the  character  of  such  works  is  not 
changed  by  the  fact  that  they  are  trans- 
ferred to  a  private  corporation,  which  is 
required  to  maintain  the  same  for  the  pur- 
poses of  their  creation." 

This  rule  is  also  declared  in  Sopher  v. 
State,  169  Ind.  177,  14  L.R.A.{N.S.)  172, 
81  N.  E.  913,  14  Ann.  Cas.  27;  Miller  v. 
Webster  City,  94  Iowa,  162,  62  N.  W,  648; 
Stoiighton  V.  State,  5  Wis,  291. 

The  proposition  stated  does  not  involve 
the  conclusion  that  a  perxtm  injured  special- 
ly and  in  a  different  way  than  the  public 
would  not  be  entitled  to  recover  damages 
in  a  civil  suit,  if  the  work  is  done  in  an 
improper  manner,  or  so  as  to  cause  un- 
necessary disturbance  or  discomfort  to  such 
person. 

The  doctrine  is  stated  in  Blanc  v.  .^fur- 
ray,  36  La.  Ann.  164,  51  Am.  Rep.  7,  as 
follows:  "That  which  is  authorized  by  the 
legislature,  within  the  strict  scope  of  its 
constitutional  power,  cannot  be  a  public 
nuisance,  hut  it  may  be  a  private  nuisance, 
and  the  legislative  grant  is  no  protection 
against  a  private  action  for  damages  re- 
sulting therefrom." 

The  distinction  here  pointed  out  is  also 
stated  in  Baltimore  k  P.  R.  Co.  v.  Fifth 
Baptist  Church,  108  U.  S.  317,  27  L.  ed. 
739,  2  Sup.  Ct.  Rep.  719,  and  in  Bohan  v, 
Port  Jervis  Gaslight  Co.  122  X.  Y.  IB,  9 
L.RJi.  711,  25  N.  B.  240. 

At  I  69  of  his  work,  Joyce  Bays:  "It  ia 
L.R.A.1915B. 


fa  general  rule  that,  where  an  act  ia  made 
I  lawful  by  legialative  sanction,  annoyances 
in  counection  therewith  must  be  borne  by 
the  individual,  subject  to  this  qualification, 
that  the  act  must  be  done  without  negli- 
gence or  unnecessary  disturbance,  by  the 
one  doing  it,  of  the  rights  of  others." 

There  is  a  distinction  between  a  case  in 
'  which  the  tiling  complained  of  ii  done  un- 
der a  general  act  of  the  legislature  and 
one  in  which  it  is  done  under  a  special  law 
of  the  state,  or  under  a  special  contract 
made  under  sanction  of  the  state,  in  which 
the  particular  thing  done  and  the  manner 
of  doing  it  is  defined.  In  the  former  case 
the  general  law  will  not  justify  the  domg 
of  the  thing  in  such  a  way  as  to  produce 
a.  nuisance  or  cause  injury,  while  in  tiie 
latter  it  in  held  that  the  governmental  au- 
thority had  in  view  the  consequences  which 
were  to  follow  from  tlie  doing  of  the  par-  - 
ticular  thing,  and  that  the  state  -oannot 
sustain  a  criminal  proceeding  for  the  do- 
ing of  the  thing  specifically  authorized. 
Stoughton  V.  State,  supra;  29  Cyc.  119ti. 

A  majority  of  ttie  learned  circuit  court 
were  of  the  opinion  that  the  case  of  Garrett 
V.  State,  49  X.  J.  L.  04,  693,  60  Am.  Rep. 
692,  7  Atl,  29,  7  Am.  Crim.  Rep.  469,  de- 
clared the  principles  that  rule  the  case  at 
bar.  In  that  case  defendant  was  indicted 
for  creating  a  public  nuisance  in  operating 
a  factory  for  the  manufacture  of  fertilizers 
from  dead  animals  and  filth,  which  pro- 
duced a  public  nuisance.  The  defendant 
claimed  that  ho  had  been  licensed  by  the 
board  of  health  of  the  county  to  carry  on 
the  business,  and  that  the  license  was  a 
defense  to  an  indictment  for  nuisance  dur- 
ing its  continuance.  The  trial  court  re- 
fused the  request  of  defendant  to  bo  charge, 
and  that  ruling  was  affirmed.  The  court 
says:  "The  defendants  invoke  in  their  be- 
half a  recognized  principle  that  a  pubiio 
nuisance  must  be  occasioned  by  acts  done 
in  violation  of  law,  and  that  any  business 
or  pursuit  which  is  authorised  by  law  can- 
not be  such  nuisance.  It  is  not  denied  that 
the  legislature  have  the  power  to  make  law- 
ful, BO  far  as  the  public  ia  concerned,  a 
work  or  business  which,  by  the  common 
law,  would  otherwise  be  a  public  nuisance." 
The  court  further  says:  "What  he  asks 
the  court  to  declare  to  the  jury  aa  a  legal 
rule  for  their  guidance  is  that  the  license 
of  this  board  to  carry  on  a  particular  busi- 
ness is,  under  any  and  all  circumstances. 
a,  protection  against  an  indictment  for 
nuisance  growing  out  of  such  business.  It 
left  no  room  for  the  consideration  of  un- 
necessary or  even  reckless  injury  to  the 
public  in  the  mode  of  manufacture.  This 
is  the  plain  meaning  of  this  request,  and 
had  it  been  put  to  the  jury  as  asked,   no 
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nutter  how  wilful  or  extensive  the  oRenae 
to  the  public  maj  have  been,  it  demanded, 
in  virtue  of  the  liccn9i>s,  the  acquittal  of 
the  plaintiffs  in  error.'' 

The  buainesB  ticentinl  in  the  Garrett  CtH: 
ivas  B  purely  private  business  for  private 
profit,  not  iu  tlie  interest  of  the  public 
liealth  or  for  tlie  public  welfare.  It  at 
once  BppearB,  tiierefore.  that  the  decision 
in  the  Garrett  Case  reats  upon  a  different 
state  of  facts  entirely  from  those  involved 
in  the  case  we  liavc  in  liand,  and  did  not  in- 
volve  the  application  of  the  same  principles. 

In  this  case  the  primary  object  iu  the 
establishnieiit  of  tin-  disposal  plant  nan 
purely  a  public  object  in  the  interest  of 
the  public.  This  was  the  sole  purpose 
which  called  forth  the  exercise  by  the  legis- 
lature  of  ita  police  power.  The  concession 
that  the  plant  and  hiisiness  were  located, 
constructed,  and  conducted  ho  as  to  produce 
the  least  possible  annoyance  compels  the 
conclusion  that  in  the  whole  enterprise 
there  ban  been  careful  nsard  for  every  in- 
tereat.  Under  tlie  jinigment  and  order  in 
this  case  it  would  doui)tle»B  be  imposaihte 
to  operate  the  plant. 

Fur  obvious  reasons  the  legislature  has 
enacted  laws  to  prevent  the  pollution  of 
streams,  and  this  court  ha«  enforced  eom- 
mon-law  and  statutory  rules  looking  to  the 
same  end. 

In  view  of  this  situation,  if  the  action 
of  the  trial  court  in  the  rejection  of  the 
evidence  referreil  to  and  in  the  I'efusal  to 
charge  as  requested,  as  well  an  in  the 
charife  itself,  is  sustained,  it  is  difficult  to 
Hee  how  onr  cities  can  avail  themselves  of 
the  wise  and  neeessary  provisions  which 
the  state  has  made  to  assist  in  the  effort 
to  prevent  nuisances  and  preserve  the 
health  of  its  people. 

The  jud)iinentH  of  the  courts  helow  will 
be  reversed  and  defendant  discharged. 
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Bills    and    notes  —   IntrreuBed     InlercRt 
afler  matnrit)-  —  neKOIIablllt)-. 
1.  Under  SS  t.iB'.  3.>!)3.  Wilson's  Rev.  4 

Anno.  Stat.  JWS.  of  Oklahoma,  a  note  dated 


'  12,  litnn,  containing  the  following 
ni:  "With  interest  at  fl  per  pent  per 
n  before  n'aturity.  and  thereafter  with 


,    30    I 


intit 


paid:   interest   payable   \ 

non- negotiable    note,    and,    though    in    the 

hands  of  a  purchaser  before  maturity,  was 

subject  to  every  legal  defense  which  could 

hare  been  interposed  against  it  in  the  hands 

of  the  original  payee. 

Sale  —  liorne  —  warranty  —  option. 

2.  The  seller  of  a  horse  gave  the  following 
guaranty:  "If  the  above-named  stallion 
does  not  get  tin  per  cent  of  the  producing 
mares  witli  foal  with  proper  care  and 
handling,  we  sgree  to  replace  him  with  an- 
other stallion  of  the  htame  price  and  quality 
upon  delivery  to  us  of  said  stallion  in  as 
sound  and  good  condition  as  be  is  at  pres- 
ent.'' Held,  by  the  terms  of  this  warranty, 
the  purchasers  did  not  obligate  themselves 
to  accept  another  horse  in  case  of  breach  ol 
such  wsrranty,  but,  upon  a  breach  of  same, 
tliey  had  the  option  to  either  accept  aji- 
otlier  or  retain  the  horse  and  sue  for  dam- 
age sustained  by  the  breach,  or  to  return 
him  and  rescind  the  contract. 

{May  12,  1914.) 

EliROfi  to  the  District  Court  for  Kiowa 
County  to  review  a  judgment  in  plain- 
tiff's favor  in  an  action  brought  to  recover 
the  amount  alleged  to  be  due  on  a  promis- 
sory note.     Reversed. 

The  facts  arc  stated  in  tlie  Commissioner'a 
opinion. 

Meaais,  O.  B.  RIegel  and  Hnys.  Car- 
penter,  Huglies,  &  Terral,   for  plaintiffs 

Tlie  note  sued  is  non-negotiabU-. 

Xational  Hank  v.  Feeney,  12  -S.  D.  156, 
48  I,.R.A.  732,  70  Am.  St.  Bep.  5B4,  80  N. 
W.  186;  Hegeler  v.  Comstock,  1  S.  D.  138. 
8  I.,.R.A.  383,  45  X.  W.  331;  Iron  Citt 
Xat.  Bank  v.  McCord,  139  Pa.  52,  11  UR.A. 
5S9,  23  Am.  St  Hep.  166.  21  Atl.  143;  Alt- 
man  V.  Hittershofer,  «8  Mich.  287,  13  Am. 
St.  Rep.  .141,  36  X.  W.  74;  Randolph  v. 
Hudson.  12  Okla.  016.  74  Pac.  94G;  Cotton 
V.  John  Dcerc  Plow  Co.  14  Okla.  605.  78 
Pac.  321;  Dickerson  v.  Higgins,  15  Okla. 
588,  S2  Pac.  (i49:  Clcvenger  v.  I.«wis,  20 
Okla.    843,    10   L.R,A.(N.S.)    410,    95    Pac. 

.Voir.  —  BIllH  tiHff  noten:  negoliahiUtg  of 
note  prorldinff  for  interest  after  ma- 
ttirlttf. 

Generally  as  to  negotiability  aa  affected 
bv  certainty  as  to  time  and  amount,  see  In- 
dex to  L.R,A.  Xotes,  Bills  and  Xotes,  S§  21, 
22. 

As  to-  effect  on  negotiability  of  promis- 
sory note  of  provision  permitting  extension 
of  time,  see  nates  to  Anniston  J/ian  i  T.  C-o. 
V,  Stickney,  31  L.R.A,  234:  First  Xat.  Bank 
V.  Buttery,  10  L.R.A.iX.S.l  878;  Rossville 
State  Bank  v.  lleslet,  33  L.R.A.<X.3.)   738; 
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2.^0,  Ifl  Ann.  Cob.  56;  Farmen'  Nat.  Bank 
V.  JlcCall,  25  Okla.  600,  26  UR.A.(N.S.) 
217,  106  Pac.  860;  CorniBh  y.  VVoolverton, 
32  Mont.  456,  108  Am.  St.  Rep.  5B8,  81  Pac. 
4;  Adams  v.  Seaman,  82  Cal.  630,  7  L.R.A. 
224,  23  Pac.  63. 

Upon  a  breach  of  guaranty,  narranting 
the  stallion  to  be  a  60  per  cent  foal  getter, 
the  defendants  were  entitled  to  rescind  the 
contract  of  sale  by  returning  the  stallion 
to  the  seller,  McL«iugblin  Brothers,  and  de- 
tend  against  the  note  for  vrant  of,  and  fail- 
ure of,  consideration. 

Augusto  T.  Romano,  42  Pa.  Super.  Ct. 
19;  Heathcote  v.  Fairbanks,  M,  &  Co.  60 
FU.  97,  53  So.  950;  Anthony  v.  Cody,  135 
Ga.  320,  69  S.  E.  401;  Tygart  v.  Sutton, 
S  Qa.   App.   20,   68   S.  £.   488;    Tainter   v. 

and  State  Bank~.  Bllstad,  49  L,R.A.(K.S.) 


It  IB  required,  both  at 
under  the  negotiable  int 
a  note  to  be  negotiable  must  be  certain  as 
to  amount  and  also  as  to  the  time  of  pay- 
ment. The  question  whether  this  rule  is 
violated  by  provisions  for  the  payment  of 
interest  after  the  maturity  of  a  note  de- 
pends largely  upon  the  wording  of  the  pro- 

In  Bunting  t.  Mick,  S  Ind.  App.  2S9,  31 
N.  E.  378,  1053,  an  instrument  for  the  pay- 
ment of  a  specified  sum  "with  8  per  cent 
interest  after  maturity  until  paid"  was  held 
a  negotiable  instrument  under  g  5501,  Rev. 
Stat.  1831,  but  the  effect  of  the  provision 
for  the  payment  of  interest  after  maturity 
was  not  discussed. 

And  in  the  following  cases,  where  the 
notes  provided  for  an  increased  rate  of 
interest  after  maturity,  the  instruments 
were  held  negotiable,  and  not  rendered  in- 
dednite  and  uncertain  as  to  amount  by 
reason  of  such  provisions:  De  Uass  v. 
Roberts,  69  Fed.  853,  affirmed  on  this  point 
30  L.R.A.  389,  17  C.  C.  A.  79,  28  U.  S.  App. 
558,  70  Fed.  227  (where  an  instrument  for 
the  payment  of  a  certain  sum  with  interest 
at  S  per  cent,  among  other  things,  provided 
for  12  per  cent  after  maturity)  ;  Towne  v. 
Rice,  122  Mass.  67  (providing  fur  addition- 
al rate  of  interest  if  not  paid  at  maturity)  ; 
Hollinshead  v.  John  Stuart  &,  Co.  (Hollins- 
head  v.  Globe  Invest.  Co.)  8  X.  D.  35,  42 
L.R.A.  659.  77  N.  W.  89  (providing  for 
specified     increase    in    interest    after    ma- 

And  in  Citizens'  Sav.  Bank  v.  Landis,  37 
Oklfl,  530,  132  Pac.  1101,  an  instrument 
providing  for  the  payment  of  an  increased 
rate  of  interest  after  maturity  was  held  not 
to  be  thereby  rendered  non -negotiable  under 
Comp.  Laws  1907,  g§  4626,  4627,  defining  a 
negotiable  instrument  as  a  written  promise 
or  request  for  the  payment  of  a  certain  sum 
of  money  to  order  or  bearer,  and  providing 
that  it  muet  be  payable  without  any  con- 
dition not  certain  of  fulfilment. 

And  in  Merrill  v.  Hurlev.  6  S.  D.  592,  55 
Am.  St.  Rep.  80S,  62  N.  W.  958,  a  note  for 
L.R.A.1915B.  77 


H'entworth,  107  Me.  439,  78  AtL  572;  Pratt 
V.  Johnson,  100  Me,  443,  62  Atl.  242; 
Crouch  V.  Morgan,  136  Mo.  App.  611,  116 
S.  W.  475;  Main  v.  Eldorado  Dry  Goods 
Co.  83  Ark.  IS,  102  S.  W.  881. 

The  defense  of  breach  of  warranty  was 
available  to  the  defendants  even  if  they 
had  not  returned  the  stallion. 

Obenchain  v.  Rolf,  29  Okla.  211,  116  Pac. 
782;  Wasatch  Orchard  Co.  v.  Morgan  Can- 
ning Co.  12  L.R.A.(N.S.)  640,  note,  32 
Utah,  229,  89  Pac.  1009. 

Iilessrs.  Morse  &  Slandeven  and  W,  A. 
Phelps  tor  defendant  in  error. 

Harrison,  C,  ftled  the  following  opinion: 

This    was    an    action    by    the    Fidelity 

Trust  Company  against  Solon   Bracken   et 

the  payment  of  a  certain  sum  with  7  per 
cent  interest,  and  providing  that  "if  any 
part  of  the  principal  is  not  paid  at  ma- 
turity it  shall  bear  interest  at  tbc  rate  of 
12  per  cent  per  annum,"  was  held  not  un- 
certain as  to  amount  by  reason  of  such 
e'ovision,  and  negotiable.  The  decision  in 
egeler  v.  Comatock,  1  S.  D.  138,  8  L.R.A. 
393,  46  N.  W.  331,  infra,  was  distinguished 
on  the  ground  that  in  that  case  the  note 
was  inherently  uncertain  as  to  the  rate  of 
interest  that  would  be  paid  tor  the  use  o( 
the  money,  and  that  there  was  nothing  from 
which  it  could  be  determined  with  certainty 
the  amount  that  the  payee  or  purchaser 
would  realize  on  his  loan,  or  the  rate  of 
interest,  until  by  reason  of  ita  dishonor  it 
had  lost  every  element  of  negotiability,  but 
this  was  held  not  true  of  the  note  before  the 

In  Kendal!  v.  Selby,  66  Neb.  60,  103  Am. 
St.  Rup.  697,  92  N.  VV.  178,  a  provision  that 
if  the  note  was  not  paid  when  due,  either 
by  maturity  or  by  reason  of  failure  to 
comply  with  the  terms  of  a  mortgage  secur- 
ing it,  it  should  bear  interest  at  an  in- 
creaaed  named  rate,  was  held  a  penalty  and 
not  enforceable,  so  that  it  did  not  render 
the  note  non -negotiable. 

In  Cornish  v.  Woolverton,  32  Mont.  456, 
108  Am.  St.  Rep.  588,  81  Pac.  4,  however, 
a  note  bearing  interest  at  6  per  cent,  which 
contained  a  provision  that  it  should  draw 
interest  at  12  per  cent  after  maturity,  was 
held  non -negotiable  because  of  uncertainty, 
under  provisions  that  "a  negotiable  instru- 
ment is  a  written  promise  or  request  for 
the  payment  of  a  certain  sum  of  money  to 
order  or  bearer  in  conformity  to  the  pro- 
visions of  this  acticle,"  and  that  "a  negoti- 
able inatrunient  muet  be  made  payable  in 
money  only,  and  without  any  condition 
not  certain  of  fuIQIment."  The  court  in 
this  case  stated  that  in  their  opinion  the 
decisions  in  Alerrill  v.  Hurley  and  Hegeler 
V.  Comstock,  supia,  were  not,  on  principle, 
distinguishable. 

In  Davis  v.  Brady,  JT  S.  D.  511,  97  N. 
W.  719,  under  a  provision  that  a  promis- 
sory note  is  an  instrument  negotiable  in 
form   whereby   the   signer   promiaes  to  pay  J 
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al.  to  recover  on  a  promiuory  note.  The 
note  in  queetion  «-se  executed  by  the  niakere 
as  a  part  payment  for  a  certain  Percheron 
Htanioii,  which  the  makers  of  the  note  had 
purchased  from  lleLaughlin  Brothers  at  an 
agreed  price   of  $3,Q0O;   the  note   being  as 

$1,20Q 

Mountain   Park,  O.  T., 

Jan.  12,  1908. 
Oct,  1,  1908,  after  date,  for  value  re- 
ceived, we  jointly  and  severally  promise  to 
pa;  McLotighlin  Bros.,  or  order,  twelve  hun- 
dred dollars  at  the  Citizens'  Bank,  Moun- 
tain Park,  0.  T.,  with  interest  at  6  per  cent 
[ler  annum  before  maturity,  and  thereafter 
with  interest  at  JO  per  cent  per  annum  un- 
til paid;  interest  payable  with  note. 

Plaintiff  alleged  that  t>efore  maturity  of 
the  note  it  purchased  same  from  Mc- 
laughlin Brothers  for  a  valuable  cousidera- 
tion,  and  that  it  was  then  the  owner  and 
holder  thereof,  and  that  defendants  had  re- 
fused payment. 

Defendants  answered,  pleading  a  failure 
of  consideration,  in  that  the  stallion  was 
wortlitesB  as  a  breeder,  that  he  did  not  come 
up  to  the  guaranty  which  McLaughlin 
Brothers  had  made  to  them,  and  that  there- 
fore the  note  waa  without  ran  a  i  deration. 
They  further  alleged  that  the  horse  had 
been  returned  to  McLaughlin  Brothi 
Kansas  City,  Missouri,  in  as  good  condition 


as  when  received  by  them,  Tlie  guaranty  in 
question,  which  was  made  a  part  of  the  bill 
of  sale,  and  which  defendants  alleged  the 
horse  did  not  come  up  to,  is  as  follows: 

Guaranty;  If  the  above-named  stallion 
does  not  get  60  per  cent  of  tJie  producing 
mares  with  foal  with  proper  care  and  han- 
dling, we  agree  to  replace  liim  with  another 
stallion  of  the  same  price  and  quality  upon 
delivery  to  us  of  said  stallion  in  as  sound 
and  good  condition  as  he  is  at  present.- 
Mares  bred  with  impregnator  properly  used, 
the  percentage  is  the  same  as  stallion. 

Tn  the  event  of  the  above-named  stallion's 
death  any  time  before  the  end  of  four  breed- 
ing seasons,  upon  our  being  notified,  we 
agree  to  replace  him  with  another  stallion 
of  the  same  price  for  tiie  sum  of  one  thous- 
and dollars  ($1,000)  cash,  we  to  pay  the 
freight. 

This  is  the  only  contract,  representation, 
or  guaranty  given  by  us,  and  it  is  not  to  be 
changed  or  varied  by  any  promise  or  repre- 
sentation of  the  agent. 

Mcl4iughlin  Brothers, 

by  U.  H.  Wilson,  Agent. 

R.  L.   Roberts. 

The  cause  was  tried  by  the  court,  and 
!  judgment  rendered  in  favor  of  plaintiff,  to 
reverse    which    defendants    appeal    to    thia 

I  Two  propositions  are  urged  for  rei'crsal: 
"■■'—'      Tliat   the   note   was   n  on -negotiable, 


a  specified  sum  of  money,  a  note  for  the 
payment  of  a  certain  sum  "with  interest 
from  date  until  fully  paid,  at  the  rate  of  10 
per  cent  per  annum,  payable  annually  on 
principal  and  all  overdue  unpaid  interest, 
and  providing  that  '*if  the  said  interest  is 
not  paid  when  due  it  becomes  part  of  the 
principal  and  draws  interest  at  12  per  cent 
per  annum  until  paid."  was  held  uncertain 
as  to  the  amount  and  non -negotiable.  The 
court  said:  "Tt  cannot  be  determined  with 
any  degree  of  accuracy  whether  overdue 
interest  draws  10  per  cent  per  annum,  pay- 
able annually,  or  12  per  cent  per  year  un- 
til paid.  It  is  also  a  doubtful  question 
whether  the  amount  for  which  the  note  was 
given  and  the  iipaid  interest  draws  interest 
annually  at  10  per  cent  per  annum;  or 
whether  the  principal  augmented  by  the 
first  and  all  subsequent  instalments  of  over- 
due and  nnjtaid  interest,  draws  interest  at 
12  per  cent    until    the    entire    amount    is 

And  in  Second  Nat.  Bank  v.  Wheeler,  75 
Mich.  54G,  42  N.  W.  963.  an  instrument  for 
the  payment  of  a  certain  amount  with  7 
per  cent  interest  from  date,  and  8  per  rent 
after  due  and  3  per  cent  attorneys'  fees, 
was  held  not  a  negotiable  promissory  note. 
The  decision  in  this  case  apparently  rested 
principally  on  the  provision  ss  to  at- 
torneys' fees. 
L.R.A.  11)15  B. 


Provis 


In  Parker  v.  Plymell,  23  Kan.  *02.  a 
note  containing  a  promise  to  pay  interest 
at  12  per  cent  after  maturity,  followed  by 
the  words,  "If  this  note  i»  not  paid  at  ma- 
turity, the  same  shall  bear  12  per  cent 
interest  from  date,"  was  held  not  rendered 
non-negotiable  by  these  words,  such  words 
not  leaving  the  time  or  the  amount  of  pay- 
ment uncertain,  and  not  becoming  opfT- 
ative  until  after  the  note  was  dishonored 
and  had  ceased  to  be  nc^liable. 

And  an  instrument  dated,  and  promising 
to  pay  a  stated  sum  witliout  interest 
thereon  if  paid  at  maturity,  if  not  paid  at 
maturity  to  bear  10  per  cent  interest  from 
date,  has  been  held  a  negotiable  instrument, 
the  amouut  being  definite  and  certain. 
Hope  V.  Barker.  ]  12  Mo.  338,  34  Am.  St. 
Rep.  387,  20  S.  W.  !i07. 

And  a  like  result  was  reached  in  Clark  v. 
Skeen,  61  Kan.  526,  49  L.R-A.  190,  78  Am, 
St.  Rep.  337,  60  Pac.  327,  where  a  note  pro- 
viding for  the  payment  of  6  per  cent  inter- 
i  est  stipulated  that  it  should  draw  interest 
I  from  date  at  12  per  cent  if  either  principal 
or  interest  renamed  unpaid  for  ten  days 
after  due. 
I  And  in  Crump  v.  Berdan,  97  Mich,  29.1. 
37  Am.  St,  Rep,  346,  56  N.  W.  539.  it  was 
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and  tlii^reforc  subject  to  all  tlie  legal  de- 
fenses in  the  liands  of  a  purrliaser  before 
maturity  that  it  might  have  been  Biliiject  to 
in  the  hands  of  the  original  payee.  Ijeeond. 
That,  upon  a  breach  of  the  warranty  that 
the  stallion  was  a  00  per  cent  foal  getter, 
the  defendants  were  entitled  to  rescind  the 
contract  of  sate  by  returning  the  stallion 
to  McLaughlin  Brothers,  and  to  defend 
against  the  n  on -negotiable  note  for  Faih 


of  c 


The  two  propositions  are  interlaced,  that 
is,  dependent  upon  eaeh  other,  and  should 
Iw  cvneidered  in  conjunction  with  each  oth- 
er in  determining  defendant's  right  ot  de- 
fense against  the  note  in  the  hands  of  the 
purchaser  before  maturity.  There  is  no  dis- 
pute but  that  the  horse  was  not  up  to  the 
warranty.  The  record  discloses  that,  for 
the  veur  1RIMt,  eleven  colts  were  obtained 
from  »i\ty  four  mares,  and,  for  the  season 
of  TJ07,  twelve  colts  from  fifty  one  mares. 
The  gist  of  defendants'  right  of  defense, 
therefore,  lies  in  the  question  of  non-ne- 
gotiability of  the  note  and  their  option  to 
rescind  the  contract  upon  breach  of  war- 
ranty. The  note  provides:  ".  .  .  With 
interest  at  6  per  cent  per  annum  before  ma- 
turity, and  thereafter  with  interest  at  10 
per  cent  per  annum  until  paid:  interest 
payable  witt.  note." 

It  must  he  observed  that  in  this  clause 
no  deHnite  time  is  fixed  for  pavnient.  It  is 
true  October  1,  1908,  was  tised  as  the  date 
of   maturity  of  the   note,   and   but   for   tlie 

held  that  n  rote  providing  for  tbe  payment 
of  a  certain  siira  with  interest  at  7  per  cent 
was  not  rendered  non-negotiable  on  the 
ground  that  it  was  uncertain  as  to  amount, 
hy  a  provision  that  if  not  paid  when  due, 
10  per  cent  interest  from  date,  until  paid, 
should  be  paid. 

And  in  Christian  County  Bank  v.  Coode, 
44  Mo.  .'^pp.  120,  it  was  held  that  a  pro- 
vision in  a  note  for  the  payment  of  a  cer- 
tain rate  of  interest  from  the  date  of  the 
instrument  if  not  paid  when  due  did  not 
render  it  n on -negotiable  on  the  ground  of 
uncertainty.  The  court  remarked  that  pre- 
cision as  to  amount  applies  rather  to  the 
principal  amount  than  to  the  additions  of 
interest. 

And  a  note  for  the  payment  of  a  certain 
Kum  with  interest  at  10  per  cent  per 
annum,  from  date  until  paid;  7,  if  paid 
when  due, — was  held  a  negotiable  promis- 
sorv'note  in  Smith  v.  Crane.  33  Minn.  144, 
.i3  Am.  Rep.  20,  22  N.  W.  633,  the  decision  ; 
being  upon   the  ground  that  the  provision  ' 


tbe 


of 


penalty  and  invalid,  so  that  it  would  draw 
the  same  rate  before  as  after  maturity,  and 
was  therefore  certain. 

See  also  Randolph  y.  Hudson,  set  out  by 
the  court  in  Bracken  v.  Fidelity  Trust 
Co. 


Ittter  clause  would  definitely  R'x  the  date 
on  which  the  makers  were  jointly  and  sev- 
eralty obligated  to  pay  same.  But  the  lat- 
ter clause  leaves  it  optional  with  tlic  mak- 
ers whether  they  pay  in  on  date  of  ma- 
turity or  continue  it  indefinitely  thereafter, 
at  the  rate  of  10  per  cent  per  annum.  The 
time  for  payment  being  thus  indefinite,  it 
follows  that,  at  the  time  it  was  purchased, 
the  amount  to  be  paid  thereon  was  not 
only  inaccurate  of  ascertainment,  but  Im- 
possible  of  ascertainment.  This  note,  let 
it  be  observed,  mas  made  January  12,  1908. 
At  that  time  chapter  54,  Wilson's  Rev,  & 
Anno.  Rtat.  {Okla.)  were  in  force.  See- 
t:Dns  3592,  3593,  are  as  follows: 

"(35D2)  A  negotiable  instrument  is  a 
written  promise  to  request  for  the  payment 
of   ft   certain   sum   of   money,   to   order   or 

"(3393J  A  negotiable  instrument  must  be 
made  payable  in  money  only,  and  without 
any  condition  not  certain  of  fulfilment." 

In  Randolph  v.  Hudson,  12  Okla.  516,  74 
Pftc.  040,  the  court  held;  "Under  the  Code 
of  this  territory  a  note  in  the  following 
language:  '?275.  Enid,  O.  T.  May  16, 
1S!)4.  Thirty  days  after  date  I  promise  to 
pay  to  the  order  of  J.  H.  Thomas  two  hlm- 
dred  and  seventy-five  (#275)  dollars,  with 
interest  at  the  rate  of  12  per  cent  from  date 
if  not  paid  at  maturity  .  .  .  ,' — is  not 
a  negotiable  instrument,  and  is  subject  to 
the  same  defenses  it  would  be  in  the  hands 
ot  the  original  payee." 

8  I,.R.A.  393.  45  N.  W.  331,  a  note  provid- 
ing for  the  payment  of  a  certain  sum,  "with 
interest  from  date  until  paid  at  the  rate  of 
10  per  cent  per  annum,  8  per  Cent  if  paid 
when  due,"  was  held  to  be  non-negotiable  on 
the  ground  of  uncertainty  as  to  the  rate  of 
interest,  under  a  code  provision  defining  a 
negotiable  instrument  to  be  a  written 
promise  for  the  payinent  of  a  certain  sum 
of  money,  payable  without  any  condition 
not  certain  of  fulfilment. 

It  has  been  held  that  an  instrument  pay- 
able  on  or  before  two  years,  with  10  per 
cent  interest,  is  rendered  uncertain  as  to 
amount  by  another  provision  that  if  paid 
within  one  year  it  shal!  not  draw  interest; 
and  that  it  is  not  therefore  a  negotiable 
promissory  note.  Lamb  v.  Story,  45  Mich. 
488,  8  N.  W.  87.  subsequent  appeal  in  52 
Mich.  525,  IB  N.  W.  248. 

In  Cayuga  County  Kat.  Bank  v,  Purdy, 
da  Mich.  6,  22  N.  W,  93,  an  instrument 
which  provided  for  the  payment  of  a  cer- 
tain rate  of  interest  if  paid  when  due.  but 
if  not  then  paid  for  an  ioereaaed  rate  named 
from    the    date,    was    held    n  on -negotiable. 


Ther 


this 


igreenients  for  the  payment  of  exchange  a 
expenses  of  collection,  and  the  court  did 
not  decide  whether  the  provision  relating  to 
interest  would  of  itself  destroy  the  negotia- 
ble character  of  the  instrumeni     J.  T.  W.     .' 
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In  Cotton  V.  John  Deere  Plow  Co.  14  Okla. 
005,  78  Pac.  321,  it  was  held:  "A  promia- 
Borf  note  which  contains  the  following  atip- 
ulation  in  relation  to  attornej-'a  ffea,  to  wit: 
'It  is  stipulated  by  the  parties  to  this  note 
that,  in  event  the  same  is  collected  by  an 
attorney,  or  by  any  procuedings  at  law,  an 
attorney's  fee  consisting  of  flO  and  10  per 
ctnt  of  the  amount  so  collected  shall  be  paid 
by  the  makers  hereof  to  the  holder  of  the 
same,' — destroys  the  negotiable  character  of 
the  instrument,  and  tliereby  makes  it  non- 
negotiable." 

In  Clevcnger  v.  Lewis,  20  Okla.  843,  IG 
L.R.A.{N.S.)  410,  Bo  Pae.  232,  16  Ann.  Cas, 
56,  this  court,  in  an  opinion  by  Williams, 
Ch.  J.,  said:  "The  note  upon  wliich  this  ac- 
tion is  based,  containing  a  provision  for  a 
reasonable  attorney's  fee,  if  collected  by 
suit,  is  not  negotiable,"  citing  Randolph 
V,  Hudson  and  Cotton  v,  John  Deere  Flow 
Co.  supra. 

Again  in  Fanners'  Nat.  Bank  v.  McCall, 
25  Okla.  600,  602,  26  L.R.A.(N.S.)  217,  100 
Pac,  806,  this  court,  in  another  opinion  by 
Mr.  Justice  IVilliama,  citing  Randolph  v. 
Hudson;  Cotton  v.  John  Deere  Plow  Co. 
and  Clevenger  v.  Lewis; — supra,  said:  "It 
was  uniformly  held  by  the  supreme  court 
of  the  territory  of  Oklahoma  that  a  note 
containing  a  stipulation  for  the  payment  of 
an  attorney's  fee  is  not  negotiable.  .  .  ■ 
This  rule  has  been  adhered  to  by  this 
court."  Clevenger  v.  Lewis,  20  Okla.  837, 
10  L.R.A.(X.S.)  410,  95  Pac.  230,  16  Ann. 
Cas.  50,  supra. 

See  also  Hcgeler  v.  Comstock,  1  S.  D. 
138,  8  L.R.A.  393,  45  N.  W.  331;  Cornish  v. 
Woolverton,  32  Jlont,  456,  108  Am.  St.  Bep. 
5SS,  81  Pac.  4;  National  Bank  v.  Feeney, 
12  S.  D.  158,  40  L.R.A.  732,  70  Am.  St. 
Rep.  604,  80  N,  W.  186,— decision  a  based 
upon  statutes  identical  with  ours,  supra. 
In  all  of  the  foregoing  decision.^  the  ground 
'  upon  which  they  were  based  is  that  the 
notes  in  controversy  contain  provisions  not 
certain  of  fulfilment. 

In  Cornish  v.  tt'oolvcrtoii,  supra,  the  note 
in  question  was  held  to  be  non-negotiable 
because  it  contained  the  identical  provision 
contained  in  tlic  note  herein,  except  that  it 
provided  for  6  per  cent  until  maturity,  and 
12  per  cent  thereafter. 

We  must  bold,  therefore,  that  the  note  in 
controversy  here,  at  the  time  it  was  pur- 
chased by  plaintltT,  was  so  indeflnite  as  to 
the  amount  to  be  paid  and  so  uncertain  as 
to  fulfilmi'nt  as  to  render  it  non- negotiable. 

As  to  the  second  proposition,  let  it  be 
observed  that  under  the  conditions  of  the 
guaranty  the  defendants  did  not  bind  them- 
selves to  accept  another  horse  in  caM  the 
L.R.A.191SB. 


one  they  had  proved  unsatisfactory,  or  did 
not  come  up  to  the  warranty,  l>ut  clearly 
implies  an  option  on  their  part  to  accept  or 
not  another  horse. 

In  Kemp  v.  Freeman,  42  III,  App.  500,  the 
identical  question  of  the  right  of  option  in- 
volved in  the  case  at  ^r  was  before  the  Illi- 
nois court  of  appeals,  and  on  the  following 
provision  in  the  warranty,  to  wit: 

"We  warrant  the  animal  to  be  sound  and 
healthy  and  in  every  respect  an  averagi- 
breeder,  and,  in  case  be  (ails  to  be  an  aver- 
age breeder,  we  agree  to  take  blm  back  and 
replace  him  with  another  liorsc  of  ei|ual 
value  and  merits," — the  court  said:  "A 
contract  "no  doubt  might  have  bei-n  so 
framed  aa  to  deprive  t)ic  appellee  of  his 
legal  right  to  an  action  for  damages  in  cuek- 
of  a.  breach,  and  to  require  liim  in  lieu 
thereof  to  return  the-  horse  and  accept  an- 
other that  would  satisfy  the  warrants'.  Tlie 
contract  under  cons  "deration  does  not,  how- 
ever, even  purport  so  to  do,  but,  on  the 
contrary,  by  it  the  sellers  warrant  the  horse 
to  be  an  average  breeder,  and  in  addition 
to  sucb  warranty  upon  which  the  buyer  may 
recover  damages,  if  there  be  a  breach,  the 
sellers  agree  that  they  will  accept  a  return 
of  the  horse  and  replace  him  witll  another 
of  merit  and  value  equal  to  the  warranty. 
Clearly  the  buyer  has  tlie  option  of  an  ac- 
tion on  the  bre&cli  for  damages,  or  to  re- 
turn the  horse  and  receive  another   in  his 

This  quotation  from  the  foregoing  opin- 
ion of  the  Illinois  eourt  is  quoted  with  ap- 
proval by  this  court  in  Obenchain  v.  Roff, 
29  Okla.  211,  110  Pac.  782. 

It  is  clear,  therefore,  that  the  purchasers 
of  the  horse  had  the  option  to  return  the 
horse  and  take  chsnces  on  another,  or  to 
keep  him  and  sue  for  damages;  and,  if  they 
had  Ihe  right  of  action  for  damages  for 
breach  of  the  warranty,  they  certainly  had 
the  right  to  rescind  for  such  broach.  And 
having  elected  to  e.tercise  Such  right,  and 
the  note  in  question  being  n  on -negotiable, 
and  subject  to  all  defenses  which  might 
have  been  interposed  against  it  in  the  hands 
of  the  original  payee,  and  which  it  is  not 
seriously  denied  was  without  consideration, 
it  follows,  therefore,  that  the  defendants 
were  deprived  of  their  legal  riglite  in  the 
premises,  and  that  the  trial  court  erred  in 

The  judgment  is  reversed,  and  the  cause 

remanded. 

Per  Curiam: 
Adopted  in  whole. 

Petition  for  rehearing  denh 
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(—  Okla.  — ,  141  Pac.  448.) 

liliDlutUon  of  action  —  effect  or  lmnk~ 
rnptcy  proceeding. 

1.  An  adjudication  id  bankruptcy,  under 
act  July  1,  1898,  cbap.  641,  30  Stat,  at  L. 
544,  as  amended,  does  not  suspend  tlie  run- 
ning of  the  general  state  statute  of  limita- 
tions aa  to  provable  claims,  for  the  reason 

Ileadnotes  bj  Bseweb,  C. 


But  few  cases 
tion  whether  thi 
proceeding  pursuant  to  the  provisions  of 
the  act  of  lfi98  suspends  the  statute  of  limi- 
tations as  to  claims  against  the  bankrupt. 
This  of  course  refers  to  the  running  of  the 
staiute  of  limitations  against  an  independ- 
ent action  upon  a  claim  against  the  bank- 
rupt, and  not  to  a  claim  in  the  bankruptcy 
proceeding,  tliat  being  a  dilTerent  question. 
Upon  the  latter  point,  see  Collier  on  Bank- 
ruptcy, 8th  ed.  p.  722. 

However,  the  conclusion  reached  in  SlMP- 
sos  V.  Tootle  W.  &  M.  Mehcanthe  Co. 
namely,  that  the  statute  of  limitations  is  not 
suspended  by  the  filing  of  a  petition  in  bank- 
ruptcy, in  view  of  the  phraseology  of  the 
applicable  provisions  of  the  act,  seems  justi- 
lied  and  in  fact  is  supported  by  authority. 

Thus,  the  decision  in  that  case  is  fully 
supported,  both  as  to  reasoning  and  as  to 
conclusion,  by  the  case  of  Nonotuck  Silk 
Co.  V.  Prltzker,  143  Hi.  App.  844,  wherein 
it  nas  held  that  under  the  bankruptcy  act 
of  1898,  the  filing  of  a  petition  in  bank- 
ruptcy not  only  does  not  prevent  a  creditor 
of  the  bankrupt  from  instituting  action 
upon  his  claim,  but  does  not  suspend  the 
running  of  the  statute  of  limitations 
against  such  claim.  In  this  case  the  claim 
was  upon  an  open  account,  and  after  the 
filing  of  the  petition  the  petitioner  was  ad- 
judged a  bankrupt,  but  no  further  proceed- 
ings were  taken  in  the  case,  the  petitioner 
never  having  petitioned  to  be  discharged 
and  nu  discharge  ever  having  been  entered. 
In  reaching  the  above-stated  conclusion  the 
court  said:  "The  first  contention  of  the 
plaintifT  is  that  the  Sling  of  the  petition  in 
bankruptcy  suspended  the  running  of  the 
statute  of  limitations.  ...  We  do  cot 
think  this  contention  can  be  sustained. 
The  plaintllT  bases  it  on  the  langage  of  the 
limitation  statute  of  Illinois:  'When  the 
commencement  of  an  action  is  stayed  by  in- 
junction, order  of  a  judge,  or  court  " 
statutory  prohibition,  the  time  of  the  < 
tinuance  of  the  injunction  or  prohihttioi 
L.R.A.1915B. 


that  such  adjudication  does  not  put  the 
creditor  under  a  "legal  disability,  within 
the  meaningof  g  4658,  Bev.  Lav..!  1!I10,  and 
does  not  relieve  him  from  filing  liis  suit  be- 
fore the  statute  operates  as  a  bar. 
Same  —  claim  for  tcoods  sold. 

2.  On  November  25,  1904,  T.  W.  M.  Co. 
sold  S.  a  bill  of  merchandise;  a  month  later 
S.  was  adjudicated  a  bankrupt.  T.  W.  M. 
Co.  filed  their  claim,  and  it  was  allowed 
and  participated  in  dividends  from  the  bank- 
rupt estate.  In  September,  ly09,  while  the 
application  of  the  bankrupt  for  a  discharge 
was  pending,  suit  was  filed  in  the  state 
court  on  the  original  claim  for  goods  sold. 
By  agreement  this  suit  was  continued  until 
1910,  until  the  court  of  bankruptcy  acted  on, 
and  refused  a  discharge.  Held,  that  the 
claim  was  barred  by  the  three-year  statute 
of  limitations. 

not  part  of  the  time  limited  for  the  com- 
mencement of  the  actions.'  It  ie  claimed 
that  the  proper  construction  of  the  national 
bankruptcy  act  makes  the  present  case  fall 
within  this  provision,  and  that  there  is  in 
the  national  bankruptcy,  act  'a  statutory 
prohibition'  of  the  mnintenance  of  a  suit 
during  the  pendency  of  the  bankruptcy  pro- 
ceedings, at  least  until  an  unreasonable  de- 
lay has  taken  place  in  asking  for  and  pro- 
curing a  discharge.  But  there  does  not  ap- 
pear that  there  is  any  such  prohibition 
against  beginning  or  maintaining  a  suit  in 
the  bankruptcy  act  of  1898.  There  was  one 
in  the  act  of  1S67,  which  applied  only,  how- 
ever, to  creditors  proving  their  debts  or 
claims  in  bankruptcy.  .  .  .  That  act 
provided  that  a  creditor  proving  his  debt 
'should  not  he  allowed  to  maintam  any  suit 
at  law  or  in  equity  therefor  against  thr. 
bankrupt.'  The  cases  cited  by  the  p1ainti9 
which  arose  under  that  law  are  not  applica- 
ble under  the  present  act,  for  that  has 
omitted  any  provision  which  can  be  proper- 
ly construed  to  forbid  the  bringing  of  a 
suit  after  the  bankruptcy  proceedings  are 
begun.  It  is  provided  by  |  11,  a,  that  a 
suit  pending  at  the  time  the  petition  is 
filed  shall  be  stayed  until  after  an  adjudi- 
cation or  dismissal,  and  may  be  further 
stayed  until  twelve  months  after  the  ad- 
judication, or  until  a  pending  application 
for  discharge  ia  determined.  But  this  re- 
fers only  to  suits  pending  when  the  peti- 
tion is  filed,  .  .  .  and  we  cannot  assent 
to  the  theory  of  the  plaintiff  that,  b^  recog- 
nizing certam  rights  of  the  plaintiff  in  pend- 
ing suits,  the  statute  prohibits  the  bringing 
of  other  suits.  Such  an  implication  is  alto- 
gether too  wide.  ...  It  is  conceded,! 
liowever,  that  under  the  provisions  of  g  2.  I 
clause  15,  of  the  act  of  18PS,  the  district  .  L 
court  of  the  United  States  can  stay  the  j 
prosecution  of  suits  begun  after  the  peti- 
tion ia  filed,  and  as  we  understand  the  | 
plaintiff's  argument,  it  insists  that  this  i 
power  to  stay  the  suit  is  equivalent  to  an 
'injunction  or  order  of  court'  staying  it. 
This  plainly  is  not  sound,  nor  would  the 
I  staying  of  the  .prosecution  of  a  suit  be 
'  equivalent  to  'staying  the  commencement  of   , 
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Same  —  dlTldenils  a»  imytuents. 

3.  The  paynieDt  to  a  crwiitor  by  a  trus- 
tee of  a.  bankrupt  debtor  of  dividends  or- 
dered paid  by  a  court  of  bankruptcy  is  not 
audi  a  voluntary  part  payment  by  tliu 
debtor,  as  will  eBtabliali  a  new  point  from 
which  the  statute  of  limitations  will  run, 
under  g  46C3,  Rev.  Ijiws  1010. 


(Ju. 


9,    1914,) 


URROR  to  tlie  District  Court  for  Co- 
Ili  manciie  County  to  review  a  judgment 
in  plaintifT'a  favor  in  an  action  brought  to 
recover  a  balance  alleged  to  be  due,  on  ac- 
count, for  goods  Bold  and  delivered  by 
plaintiff  to  defendant.     Reversed. 

The  facts  arc  stated   in     ~ 
er'a  opinion. 


Messre.  a.  E.  Hlcbalsoa  and  R.  J.  B«y. 

for  plaintiff  in  error: 

The  statute  of  limitatiom  began  to  run 
at  the  time  the  last  item  was  furnitbed. 

State  V.  Ellia,  22  Wash.  120,  60  Pac.  13a; 
Benjamin  v.  Eldridge,  50  Cal.  S12;  Ham- 
brick  V.  Jonea,  64  Misa.  240,  3  So-  176: 
Meetas  v.  Diamond  Coal  k  Coke  Co.  12 
Wyo.  414,  76  Pac.  687. 

The  payment  of  dividends  out  of  tb« 
bankrupt  estate  does  not  toll  tlie  statute. 

It  appearing  upon  tiie  face  of  the  record 
that  the  trial  court  rendered  judgment  tor 
the  plaintiff  when,  under  tbe  iaw,  it  should 
have  beer,  i^ndered  for  the  defendant,  the 
judgment  must  be  reversed. 

Territory  ex  rei.  Taylor  v.  Caffrey,  8 
'  Okla.  107,  57  Pae,  204. 


a  suit.'  Bringing  the  suit  within  the  period 
of  limitation  nould  have  suspended  the 
operation  of  the  s&tutc;  that  it  might  have 
been  stayed  after  it  was  commenced  does 
not  excuse  the  plaintiff  from  so  instituting 
it,  and  it  should  have  followed  the  course 
which  the  court  commended  in  Re  McBryde 
[set  out  infra)  that  is,  been  'vigilant  and 
unwilling  to  trust  a  theory  when  there  was 
a  way  certain.'  The  court  in  that  case  ex- 
presses a  doubt  whether  the  'theory'  may 
not  have  been  sound,  but  we  cannot  hold  it 
so  in  this  case.  We  think  it  entirely  within 
the  discretion  of  the  bankruptcy  court  to 
stay  or  refuse  to  stay  the  prosecution  of 
an  action,  against  a  bankrupt  which  was 
commenced  after  the  filing  of  the  petition, 
.  .  .  and  that,  in  the  absence  of  such  a 
stay  by  the  Federal  court  or  tlie  state 
court,  the  action  may  proceed,  and  that  in 
no  event  can  the  commencement  of  such  an 
action,  which  will  in  itself  save  tlie  bar  of 
the  statute,  be  prevented.  Therefore  this 
flrat  contention  of  the  plsintilT  we  must  re- 

And  some  support  is  afforded  Simpson  v. 
Tootle,  W.  £  SI.  Mercantile  Co.  by  Re 
McBryde,  99  Fed.  6S6,  3  Am.  Bankr.  Rep. 
720,  wherein,  in  holding  that  the  obtaining 
by  a  creditor  of  a  judgment  against  the 
maker  of  a  promissory  note  not  barred  at 
the  date  of  the  latter's  adjudication  in 
bankruptcy,  after  such  adjudication  and  be- 
fore the  bar  became  complete,  stopped  the 
running  of  the  statute,  the  court  said: 
-This  Ithe  judgment]  established  the  debt 
and  stopped  the  running  of  the  statute  of 
limitations.  The  filing  of  the  petition 
might  have  done  this,  but  the  creditor 
was  vigilant,  and  Dot  witling  to  trust  to 
a  theory  when  there  was  a  way  certain. 
He  obtained  a  judgment,  as  he  had  a 
legal  right  to  do,  which  aa  to  his  debt 
gave  him  all  the  rights  under  the  state 
law, — established  his  debt,  stopped  the  run- 
ning of  the  statute. — except  the  right  to 
interfere  with  the  bankruptcy  proceedings 
by  a.  levy  or  to  establish  a  priority."  Thus, 
it  will  be  seen  that  this  decision  clearly 
supports  the  construction  of  the  bankruptcy 
1,.R,A.1915B. 


act  of  1898  adopted  in  the  Simpson  Cask, 
notwithstanding  the  sug^ettted  ^saibilily 
that  the  filing  of  tlie  petition  might  stop 
the  running  of  the  statute.  And  this  latter 
suggestion  is  itself  significant  as  indicating 
a  change  in  the  law  when  notice  is  taken 
that  the  possibility  of  the  statute  being 
suspended  by  the  filing  of  the  petition  was 
characterized  as  "a  theory,"  whereas  under 
the  bankruptcy  act  of  18ti7  it  finally  was 
fairly  well  settled  that  the  adjudication  in 
bankruptcy  did  not  work  a  suspension  of 
the  statute. 

Seemingly  the  only  decision  since  the 
enactment  of  the  bankruptcy  act  of  1S9S 
which  possibly  militates  against  the  con- 
clusion reached  in  or  supported  hy  the 
foregoing  cases  was  announced  in  Horton 
v.  Haralson,  130  f..a.  1003,  58  So.  838, 
wherein  it  was  held,  without  discussion  and 
without  statement  of  reasons  for  the  con- 
clusion or  citation  of  any  authority,  that 
bankruptcy  proceedings  suspended  the  stat- 
ute of  limitations  as  to  the  claims  of  all 
parties  properly  in  such  proceeding,  the 
court  merely  saying  that  "prescription  can- 
not continue  to  run,  despite  the  fact  that 
the  affairs  of  the  bankrupts  are  being  ad- 
ministered and  settled    in    tlie    bankruptcy 

]n  view  of  the  material  changes  in  the 
phraseology  of  the  pertinent  provisions  of 
the  bankruptcy  act  of  1899  from  that  em- 
ployed in  the  act  of  J8U7,  the  decisions  un- 
der the  earlier  act  are  of  no  practical  value 
or  aid  in  determining  the  cfTect  of  a  pro- 
ceeding under  the  present  bankruptcy  act 
upon  the  running  of  the  statute  of  limi- 
tations, and  for  this  reason  have  not  been 
included  herein-  The  majority  of  such 
cases,  however,  are  set  out  in  the  note  to 
Re  St.  Paul  German  Ins.  Co.  26  L.R.A.  737. 

For  a  further  discussion  and  analysis  of 
the  signiflcaiice  of,  and  the  differences  be- 
tween, the  provisions  of  the  act  of  ISQT  and 
the  present  law,  as  well  as  the  proper  con- 
struction to  be  accorded  the  latter,  see 
Collier  on  Bankruptcy,  8th  ed.  pp.  207-212. 
G.  J.  C. 
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Mvasrs.  Stevens  A  Mrerf,  for  defeDdant 

Where  there  is  ft  provable  claim  in  bank- 
riiptcy,  and  proof  is  made  of  the  claim  bb 
alleged  iu  the  reply,  the  effect  of  the  adjudi- 
cation in  i>aiil(ruptcf  under  the  banlirilptc; 
act  is  to  suspend  the  operation  of  the  stat- 
ute of  limitations  as  to  all  such  provable 
claims,  from  which  the  bankrupt  would  be 
freed  by  a  discharge  in  bankruptcy. 

Banning,  Limitations  of  Actions,  p.  '2^0; 
2o  Cyc.  IZSl;  Lorelaud,  Bankruptcy,  Ji  129; 
Collier,  Bankruptcy,  8th  ed.  208-211;  Mc- 
Donald V.  Davis,  105  N.  Y.  508,  12  S.  E. 
40;  Hoff  V.  Funkenstein,  54  Cal.  233;  Kc 
McKinnej,  15  Fed.  912;  Greenwald  v.  Ap- 
pell,  5  McCrary,  339,  17  Fed.  140;  Hall  v. 
Creenbaum,  33  Fed.  22;  Be  Waties,  39  Fed. 
2tt4;  Wood  v.  Hazen,  10  Tlun,  363;  Rosen- 
thal V,  Plumb.  25  Hud,  336. 

If  the  Kansas  rule  is  to  i>e  adopted  and 
followed,  the  claim  that  thi:  bar  is  removed 
by  paymenta  is  well  grounded  and  the  pay- 
ments made  may  well  be  held  to  avoid  the 
bar  of  the  limitation. 

I-otson  V.  Kenyon,  31  Kan.  301,  1  Pac. 
562. 

Brewer.  C,  filed  the  fDlloViin)<;  opinion: 
This  is  a  suit  on  an  open  account  for 
goods  sold  Simpson.  The  last  item  of  the 
nceount  is  dated  November  25,  1904.  In 
December,  1904,  Simpson  was  adjudged  a 
I>ankrupt  on  his  voluntary  petition.  This 
claim  was  filed  and  allowed  in  tlie  bank- 
ruptcy court,  and  dividends  were  paid  there- 
en  out  of  the  estate.  On  September  16, 
1908,  this  suit  was  filed.  On  application  of 
defendant  it  was  continued  pending  the 
hearing  of  the  defendant's  application  for  a 

discharge   in   bankruptcy.     On   the , 

1310,  the  discharge  was  denied,  and  the 
order  became  tiual.  The  defendant  pleaded 
the  statute  of  limitations  as  a  bar  to  the 
action.  This  plea  was  denied  by  the  court, 
and  judgment  rendered  for  the  plaintilT,  the 
present  defendant  in  error.  More  than 
three  years  elapsed  between  the  furnishing 
of  the  goods  and  the  filing  of  the  suit. 

The  controlling  question  in  this  case  is; 
Docs  an  adjudication  in  bankruptcy  sus- 
pend the  running  of  the  state  statute  of 
limitations,  during  the  pendency  of  the  pro- 
ceedings! In  the  former  opinion  in  this 
case  it  was  held  that  it  did.  This  view  was 
based  on  the  bankruptcy  act  of  1B67  (act 
March  2.  1867,  chap.  176,  14  Stat,  at  L.  ' 
617),  as  amended,  and  the  decisions  con-: 
struing  it.  But  on  rehearing  it  is  pointed  [ 
out  tliat  the  present  bankruptcy  act  ISO] 
Stat,  at  L.  544,  chap.  541,  Comp.  Stat. 
1913,  %  9385)  is  very  dissimilar  from  the 
old  one.  And  we  are  confronted  with  the 
fact  that  neither  counsel  nor  the  court  has  ' 
LR,A.I91.iB. 


found  a  case  directly  in  point  under  the 
present  law.  It  is  admitted  that  there  is 
no  provision  of  the  bankruptcy  statute  that 
au spends  the  operation  of  the  general  stat- 
ute of  limitations.  The  state  statute  (Sny- 
der's Comp.  Laws,  1909,  §  5550]    follows: 

"Civil  actions,  other  than  for  the  recov- 
ery of  real  property,  can  only  be  brought 
within  the  following  periods,  after  the  cause 
of  action  shall  have  accrued,  and  not  after' 
wards:  Second.       Within      three 

years:  An  action  upon  a  contract  not  in 
writing,  express  or  implied," 

Section  3551  provides; 

"If  a  person  entitled  to  bring  an  action 
other  than  for  the  recotery  of  real  prop- 
erty, except  for  a  penalty  or  a  forfeiture, 
be,  at  the  time  the  cause  of  action  accrued. 
under  any  legal  disability,  every  such  per- 
son shall  he  entitled  to  bring  such  action 
within  one  year  after  such  disability  shall 

Section  553(1,  Comp,  Laws  1900,  pro- 
vides that  a  part  payment,  or  acknowledg- 
ment of,  or  promise  to  pay,  tbe  debt  in  a 
writing  signed  by  the  debtor,  shall  form  a 
new  starting  point   for   the  running  of  the 

Section  II  of  the  act  of  1898  (31)  Stat,  at 
L.  544,  chap.  541,  Comp.  SUt.  I<I13,  %  9585), 
which  relates  to  suits  by  and  against  bank- 
rupts, U  as  follows; 

"A  suit  which  is  founded  upon  a  claim 
from  which  a  diacbargc  would  be  a  release, 
and  which  is  pending  against  a  person  at 
the  time  of  the  filing  of  a  petition  against 
him,  shall  be  stayed  until  after  an  adjudi- 
cation or  the  dismissal  of  the  petition;  if 
such  person  is  adjudged  a  bankrupt,  such 
action  may  be  further  stayed  until  twelve 
months  after  the  date  of  such  adjudication, 
or,  if  within  that  time  such  person  applies 
for  a  discharge,  then  until  the  question  of 
such  discharge  is  determined. 

"(b)  The  court  may  order  the  trustee  to 
enter  his  appearance  and  defend  any  pend- 
ing suit  against  the  bankrupt. 

"<cl  A  trustee  may,  with  the  approval 
of  tbe  court,  be  permitted  to  prosecute  as 
trustee  any  suit  commenced  hy  the  bank- 
rupt prior  to  the  adjudication,  with  like 
force  and  effect  as  though  it  had  Iteen  com- 
menced by  him, 

"(d)  Suits  shall  not  be  brought  by  or 
against  a  trustee  of  a  bankrupt  estate  sub- 
sequent to  two  years  after  the  estate  has 
been  closed." 

Section  21  of  the  Federal  bankruptcy  act 
March  2,  1807,  chap.  176,  14  Stat,  at  L. 
517,  as  amended  by  act  June  22,  1874,  chap, 
390,  18  Stat,  at  L,  179,  prohibits  creditors 
from  maintaining  suits  either  in  law  or 
equity  against  the  bankrupt,  and  declares 
that  such  creditor  shall  he  deemed  to  have 
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n-aived  all  rights  of  action  and  suit,  etc. 
The  amendment  confined  the  waiver  to  cases 
therein    a   disi^liarge    was   finally   granted. 


This 


1  pre 


>-ided: 


"And  no  creditor  whose  deW  is  provable 
under  this  act  shall  be  allowed  to  prose- 
cute to  final  judgment  any  suit  at  law  or 
in  oqiiitj  therefor  against  the  bankrupt,  un- 
til the  question  of  the  debtor's  discbarge 
shall  have  been  determined." 

Under  that  law  it  was  very  generally  held 
that  proceedings  in  bankruptcy  suspended 
the  running  of  statutes  of  limitation.  But 
I  11  of  the  present  law,  supra,  contains  no 
such  provisions,  and  the  authorities,  based 
□n  the  old  statute,  are  not  in  point  under 
the  present  law.  The  above  section  (11)  is 
analyzed  and  dincusiied  in  Collier  on  Bank- 
ruptcy, 8th  ed.  pp,  20(1  et  aeq.,  and,  from  a 
study  of  tlie  text  and  many  of  the  cases 
cited,  we  think  the  most  that  can  be  aaid 
is  that  a  suit  brought  against  a  bankrupt 
after  his  adjudication  may  be  stayed.  That 
whether  it  will  be  or  not  is  a  matter  of  dis- 
cretion. If  it  is  not,  it  may  proceed  to  judg- 
ment. This  being  true,  it  does  not  seem 
that  a  creditor  can  be  said  to  be  resting 
L.R.A.1915B. 


under  any  l^al  disability,  which  would  pre- 
vent his  assertion  of  his  claim  by  filing  a, 
suit  thereon,  before  the  general  statute  has 
operated  to  bar  his  right. 

2.  The  debt  in  suit  was  allowed  in  the 
bankruptcy  court,  and  dividends  were  psid 
on  it  by  the  trustee.  Did  these  parments 
create  a  new  promise  to  pay  by  the  bank- 
rupt, thus  creating  a  new  point  from  which 
the  statute  would  run!  The  very  great 
weight  of  authority  is  that  they  did  not. 
Angell.  Limitations,  eth  ed.  S  233;  Kelly, 
Code  Stat.  Limitations,  g  161;  Wood,  Iiimi- 
tations,  3d  ed.  g  99;  25  Cye.  1382,  and  cases 
cited;  19  Am.  &  Eng.  Enc.  Law,  2d  ed.  313. 
and  cases  cited ;  Molmquist  v,  Gilbert,  14 
L.R.A.(N.S.)  479,  with  note  citing  cases 
(41  Colo.  113,92  Pae.  232). 

The  cauae  must  be  reversed  and  remanded 
for  further  proceeding  not  inconsistent  with 
this  opinion. 


Second  petition  for  rehearing  denied. 
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tion for  bribery 
L.B.A.101.5B. 


property  as  subject  of  lien  o 


Bzectltora    aHtf   adnlnlstrittors* 

Waiver  or  lolling  of  the  Btatute  of 
limitations  or  nonclalm  by  personal 
representative  as  to  an  inflebledncsa 
of  the  estate  1 

Esecstorr  cntHmet. 

Interest  of  vendee  under  an  executory 
contract  for  the  purchase  of  real 
property  as  subject  o(  Hen  of  Judg- 
ment, execution,  or  atlachment 
against  him 


Permitting  articles    to   roll    down    hill- 
aide  or  decllue 


Liability   of  officer  f 


Validity  of  fee  exacted  t 


Pietltlons  salt. 

Bringing  or  Inciting  the  bringing  of  a 
false  or  Bctltious  suit  as  contempt 


latlon.  see  Elections. 


Validity  of  statutory  or  other  tegulK- 
tion  forbidding  d  la  play  of  red  flag 
or  other  symbol  tending  to  Incite  dla- 


Wbat    constitutes    adulten 

the  food  and  drugs  act 
Liability  for  serving  unflt 


,  see  IfANnLOEP  i 


'"S)ogle 


1230 
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Effwt  o(  delivery  of  order  for  savlDga 
■ccouDt  wEthout  th«  book  to  comptete 
>  gin  of  tbe  Hrc-DUDt 

(■ood   behavior. 

Dcdu  cations     (ram     seotpuce     for,     >ee 

Hacks. 

night  to  dlHcrlmlnatc  betweca  hackmeD 
and  other  aollcltors  of  palronmge  at 
depots,  wharres,  rtc. 

Hlvhway.. 

Across  railroad,  see  RAlLBOtDS. 

Bight    of   owner   to   material    employed 

in   an   ImproTpneDt  made  by  him   In 

the    street    which    the    muQlclpallty 

has  rerused  to  accept 
Criminal    or    penal     rcspoaslblllty     for 

blocking   street    or   blghway   railroad 

crossing 


Hviaictde. 

Admlsslbllltf  ot  opinion  cTldence  rb  (o 
kind  or  natarc  of  weapon  or  object 
with  which  wound  was  Inflicted  1 


Harrlcaar. 

Causes  of  loss  corercd  bf  cyclone,  hac- 
rlcane.  tornado,  or  windstorm  Insur- 


Maabantf    aad    wife. 

As   to   divorce  or   separation,   see 

TORCI     *ND     BSFIUTIOH. 

Validity  ot  contract  b;  married  won 
Incapable  ol  binding  b< 


blllty  a 


.     Indemnity     < 


Bee  (^KmiBtinoN 


■mat  ism.      ai 


Indict  meal 
plalat. 

Necesslt;  ot  verifying  Informatlou 
Sufflcleacy  of  deucrlptlon  of  property  li 

an    Indictment    or    Information    foi 

larceny 
SuBclency  of  descrlptloD  of  prop<Tly  li 

an  Indictment  or  iaformulton   for  re 

celTing  stolen  property 

Infaata. 

Kidnapping     of,     see     Abdvction     a  hi 

KlDNAFFIHG. 

Custody  ot.  In  case  of  divorce,  see  Di 

CORCD     AND     SEPAaATIOK. 


Power  to  reqnlre   license  to  k 
hotel,  boarding  or  lodging  h 


lanlarnla. 

Right  of  benevolent,  fraternal,  or  socii 
order  to  protection  against  use  i 
Insignia  by  another  organization 


■■■olrencj-. 

Ab  to  bankruptcy,  nee  BANKBrPTCi 

Of  bank,  sec  Banks. 

laapcctlon. 

See  DiacovKnv   and   Inspbction. 

laaaraace. 

Valldliy    of    by-law    of    mutual    benefit 

society,    refuBlnB    to    pay    Indemn 

Ity 

upon     prcBumiitlon     of    death     fr 

seven  years'  absence 

violation   of   vacancy   clause   in 

flrc 

policies  covering  rented  premises 

Causes  of  loss  covered  by  cydooe,  ta 

Bight  to  Interest  on  allowed  claims  1 

bankruptcy 
Negotiability  of  note  providing  for  li 


n   whole^le  I        1 


INDEX  rO  NOTES. 


iBlnt  credltarB  ud  d«b(»ri>. 

FIxlDg  tbe  extent  of  habllltf  at  lb 
sereraJ  obligors  lo  an  asreement  ■ 
making  It  joint,  Joint  and  aereral,  < 


rrnde?  under  ■ 

for    [be    pure  base    ot    r««l 

la  subject  ol   lien  ot  Judg- 


ellect  of  JudgmeDt 
awarding  cuatody  of  cblldren  upon 
dlTorce  of  parents 


JadlelHl    ■«■«■ 

BufflclencT    of    Dotlce   of    postponement 
ot  Judicial  sale 


D    KtONAPPlNG. 


Right  ot  ieaaor  aa  against  receiver  or 
aaslsnee  lor  credllots  at  lessee,  to  de- 
cliirp  (ortelture  tor  breach  of  con- 
ditions or  eorenttnls  prior  to  appolnt- 

Rlgbt  or  tenanin  to  use  walls  for  sd- 
•ertlslDic  purposes  1 

Liability  of  landlord  lor  defect  lo  porcb 
or  stepa  used  In  cobidiob  b;  different 
leoanta,  or  clTlDg  access  to  rommon 
ball 

Liability  ot  lessor  ot  ptopertjr  to  be 
used  for  a  public  purpose,  for  person- 
al  Injuries  lo  tblrd  persons 

Liability  of  lessor  tor  personal  Injuries 
received  from  a  detect  in  premises 
leased  tor  public  use,  wbere  tbe  de- 
fect was  In  ■  portion  ot  tbe  premises 
Intended  onlf  for  private  use 


Indictment  for,   see 
atatntea    Infringing 

with  one's  property,  enacted  In  order 

Existence  of  trust  In  property  stolen 

!.«»■«. 

In  general,  see  LasoLOBO  ahd  Tkiiaxt. 
Mining  lease,  sec  UiHES. 


L«Klaliit«re. 

Power  of,  to  permit  appeal  to  cou 
purpose  of  reviewing  tbe  amoii 


,   see   COKSTiTO- 


KSect  ot  failure  I 
of  contracts,  se 

Power  to  require  11 
botel.  boarding  i 
ot  restaurant 


purchaser  ot  a   draft 
I  lien  or  preference  t< 

r  of  drawer 


See  IHSCRi 
LlnltBi 


tolling  of  tbe  statute  of  Min- 
or nonclalni  bj  pecsoDBl  rep- 
to  an  IndebtednesB  of 


Breacb  of  marriage  promise,  see  BRIaob 
As   to   divorce   or   separation,   see    Dl- 


Rigbts  and  remedies  of  employee  dis- 
charged for  cause,  where  bis  compen- 
sation depended  In  whole  or  la  part 
upon  tbe  amount  of  business  or  prof- 
its 

Constltntioaallty  and  construction  of 
Btatute  requiring  mine  owner  or  oper- 
ator to  faralsh  wash  rooms  or  sim- 
ilar conveniences  tor  employees 

Duty  and  liability  of  master  to  serv- 
ants in  respect  lo  antmabi  owned  or 
used  by  master 


Cnoovjle' 


INDEX  TO  NOTES, 
or,  see  Diuieia. 


Dutf  to  emplojecs  In,  s«e  Uibthr  ^hd 

Impllnl  duty  to  dcrelop  prcmlaes  tinder 
mining  lease  reserving  a  rojBlty  on 
product,  where  lease  conlaloa  no  pro- 
vision for  payment  of  minimum 
FOfsltles  or  lorlelture  lor  del  a; 

MlHtMke. 

Mistake  In  statement  of  commodity 
turnlBbed  as  affecting  tbe  right  to 
recover  for  a  latier  amount  actual- 
ly CurnUbed 


Validity  of  mortgage  upon  public  landB 
executed  by  claimant  under  tbe  bome- 
Btead   acts  prior   to   patent   or  flnal 

Effect  of  deed  delivered  In  escrow  as 
further  security  (or  B  martgage  debt 

Sufficiency  of  notice  of  poatpDuement  of 
Judicial  sale 


mati^rlal  employed 
t  made  by  blm  In 
tbe    municipality 


Applicability  ol  doctrine  of  Idem  sonana 
la  substituted  or  const  rue  tiTe  serv- 
ice o[  procens  t 

Itlgbt  of  benevolent,  fraternal,  or  so- 
cial order  to  protection  against  use 
of,  by  another  organization  1 


Liability  for  serving  unfit  food 
Permitting  articles  to  roll   down   t 

I-.R.A.JOloB. 


Imputed  or  contributory  negligence  at 
passenger  riding  In  automobile  driven 
by  another  precluding  recovery 
against  tbird  person  for  Injury 

KearolJubllltr- 

01    blllB    and    notes,    see    Bills    and 

Wevrlr  ttlaeoTerd  cTldencv, 

As    gronnd    for    uev    trltl,   sea    Ntw 

New  trial. 

Unauthorised  view  by  Juror  or  Jury  aa 
ground  for  new  trial  or  reversal 

Mew  trial :  pbyslcal  condition  of  plain- 
tiff, after  verdict  In  an  action  for 
persona]  Injuries,  tending  to  Aow 
falsity  of  testimony  as  to  extent  or 
cbaracter  of  his  Injury,  as  ground 
for  new  trial 


Nadce. 

Of  rights  of  third  persons  in  note  or 
dmft.  see  Bills  and  Notbb. 

Hailing  notice  as  satisfying  require- 
ment of  notice  by  contract 

Bnffldency  of  notice  of  postponement 
of  Judicial  sale 

necessity  and  sulBclency  of  service  of 
notice  of  application  for  alimony  or 
support,  or  for  change  of  allowance 
In  that  regard,  after  decree  of  di- 
vorce or  separation 

Cbecfe  drawn  by  corporate  offlcer  pay- 
able to  bis  own  order  as  Imparting 
notice  to  drawee  bank  of  an  Intended 
mlsapp  roprlatlon 


stockholder    for 


see   INPICT- 


Of  bigbway.  see  HiaHwiiH. 


Liability  for  maklnf 
Liability  of  live  sto< 


>y  Google 
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Vslldlty  of  sUtutorj  or  other  regula- 
tion forbidding  dl«pla;  ot  r«i<  flag 
or   ather    irmbol    tpndlUE   to   lacltp 


Part  leu. 

Wbo  may  maintain  ai;t1on   for  mutHa- 
tlOQ  of  corpse 


Premimption  of,  sef  evidesoi 

Pvnoiial  iBjarlen. 

To  passsneer,  SEe  CiKBisas. 
Measure  ol  damages  for,  see  D 
Evidence  In  action  lor,  see  E' 


Remedj-  by  Injuocllon  to  restrain  tbe 
TlolaCloD  of  an  agreement  not  to 
practlBe  mcdlrlae   ot   aurgerj   within 


Plat  fa  pn. 

Riding  on  platform  c 


proBecittlon,    aee    ] 


Pl«dKF  and  coll  air  ra  I  ■ 


RIgbl  to  carry  wires  across  railroad 

bank  to  lien  or  pretecence   In  collat- 

Duty   of  railroad    to   conform    crossing 

eral    In    bandB    of    drawee    upon    in- 

to  thanne  of  grade  of  street 

solreney  of  tbe  drawer 

438 

Uuty  of  railroad  company  to  construct 

oreh. 

LlabllltT   of   landlord   for  defect  tn 

.. 

over    public    drainage   dltclies 

blocking  street   or    higbwaj-    railroad 
crosalng 

Plaew    within    Implied    luTltatlon    ex- 

tended to  persona  on  buslnesa  at  rail- 

of Judlelai  sale 

610 

road  station 
Credibility    and    eltect    ot   testimony   of 

By  bankrupt,   see  Bankbiiptci. 

that   he   looked  and   listened,   where 
he  must  have  detected  the  train  bad 

reaampdona. 

he  loolied  or  listened 

Principal  and  affcnt. 

Agents  of  bank,  see  Banks. 
Automobile    distribution    contracts 

Principal  aatl  anretr. 

Contract  of  euretj-shlp  by  married  wo 

Bclease  of  surely  on  building  conlta< 
or's  bond  by  making  payments  i 
authorised  by  contract 

Pradactlon  ol  doeniaeats. 

Bee  DiscoyasT  and  Inspectiox. 
L.R.A.1815B. 


Guaranty    of    right    I 


■nbllc   coPitoratlana. 

Loan  of  credit  by,  see  Public  Uoneib. 
See  also  Cointics;  Municipal  Cobpo- 


Pahllo  ImpTovcmcnla. 

Right  of  owner  to  material  employed 
In  an  ImprOTcment  made  by  him  In 
the  street  wblcb  the  municipality  has 


'abllc  moncya. 

Construction  of  Improvement  by  public 
body  wllb  option  to  priynte  concern 
to  purchase  as  vloiatloQ  of  constltn- 
lonal  provision  agalnat  lending  cred- 


it 


Impotency    or    si 
Adverse    pogsesal 

POSBBRSION. 

Mortgage  on,  see  MorraAQt. 

Records  ol,  see  RicoBos  anu  Rr.coM 

Sate  of,  see  Vbhi>ok  and  Puichaser. 
Duress  of  real  property 


of, 


408  , 

'Ogle 
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RlRbt  at  lessor  as  BRaEnst  r 
iMSre.  to  detlare  (orfplture 
of  condltloDi  or  ciTeiianti 
apiiolntment 

Rtwplvlnjr   atalpn    ppoperl] 


Od  appoah  s^  Appeal  a? 
tiarMordPil  deed  a»  color 

ADVEBSE    POSBEaSlON. 


Of  surely,  see  Pr[\ 


Llablllt}'  of  former  atootholder  for 
debta  ol  eorpomtlon  aa  affected  bj 
rvaewal  after  tranafec  of  sroek 


a  rcqalre  license  to  keep 


Rolltnc   objects. 

Negligence  Id  periaUtlBK  artic 
dowD   blltalde  or  deellne 


Of  1-. 


Automolille  dlatrihal 

BptalnlQg  control  of  bill  of  lading  to 
Inaurc  pafmenl  aa  alTectiDg  suOcIcd- 
a  of  delivery  lo  carrier  as  compli- 
ance witb  proTlalon  requiring  de- 
livery lit  place  of  sblpment 

Implied  warranly   In  addition   to  atlp- 


e  of  HI 


AdmlHslblllty  upon  queatlon  as  to 
breach   of    warranty,    of   evidence    aa 

or  MpparatiiB 

Mistake  in  alatement  of  commodity 
furnlHbed  as  affecliDg  tbe  rigbt  to  re- 
cover [or  a  larger  amount  actually 
furnlabed 

Rigbt  of  aeller  of  property   to  munlc- 
pal    corporation    under    Invalid   con- 
tract to  retake  or  remove  tbe  prop- 
erly upon   reCuaal  of  payment 
L.R.A.1B15B. 


learck   and   aelaapp. 

Admlaalblllty  againat  defendant  of  doc- 
iimeutH  or  articles  taken  from  blm 
by   Illegal  aearch 


spBiiiir. 

As  defense 
assault  n 

Separation. 


e  DIVOI 


Sexaal 


il  of,  as  ground  for  divorce 


StKnntare. 

Of  testator,  aee  W[i.i.s. 

Signature    made    by    hand     of    ancoa- 

Sle^Iilav  car  coaftpaalva. 

Duty    of,    as    to    baggage    or    personal 

effects  of  paSMCnger 
Liability    for    tallurl'    to    turnlxb    paa- 

Henger  with  aleeplng-car  accommodu- 


by  object  burled  by  car  l 

Sabpcpaa   dncva   trcnm. 

Duty  lo  produce  books  or  papers,  pur- 
Huant  to  subptena  duces  tecum  or 
order  of  court,  aa  affected  by  tbelr 
location  or  control,  or  by  considera- 
tions   of    convenience    or    Inconven- 


See  PaisciPiL  asp  Si'Ibtt, 

rases. 
rower   of  legUlature   to   permit  appeal 
to  court  for  purpose  of  reviewing  tbe 

CouBtltutlonallty  of  income  tax 


INDEX  TO  NOTES. 


TaUdllr   of   llmlUUoB   of   llaMUtr   of 
telegraph     company     for     un  repeated 


Of  Imprison  meat,  sec  Cr:ui.vai,  Law. 
Presumption  as  to  lime  of  deatb  of  one 

presumed    to    be    deud    after    Beien 

jearM"  aUaenec  unheard  of 

Causes  of  loss  covered  h;  cyclone,  buT- 
rleane.    tornado,    o 


Action  for,  B«e  CAai. 

Scrvleca  ooTered  by  towage  asreement     1088 

TradeHnrkB. 

Use  of  another's  trademark,  or  lasIgDla 
not  technically  a  trademark,  for  a<l- 
vertlslDg  purposes  aa  iDtrlDRement  or 


Of  corpora tp  slock.  > 


B>  pail  lea 

BlKht  to  disc  r1  mi  Date 

depots,   wharves,  e 


<  CoRPoaaTiosa. 


al,  see  Nkh  Tbui,. 


made  by  hand  at 


Viarapeated  d 


VacancT- 

Of  Insured  premises,  > 
L.R.A.19IaB. 


tador  and  parcfaaavr. 

Interest  of  vendee  under  an  executory 
contract  for  the  purchase  of  real 
property  as  subject  of  lleo  of  JudK- 
ment,  eieciitlan.  or  attachment 
against  him 


VerlScatlon. 

INDICTHEST.     ETC. 

UnsuthorlMrt    vlen 

by    lu 
w  trial 

ror    or    jury 
or  reversal 

Voter,   and   elwt 

""■ 

Walvrr. 

Of   sUtute  of  Um 

tatlous, 

see  LmiTi- 

Warrant  r. 

On  sale  of  person 

lly,  see 

Sale, 

BeflulrlQB   mine    owner   or 

operator   to 

Wharvea. 

Bight  to  discriminate  between  hickmco 
and  other  nolleltors  of  patronaec  at 


Will*. 

Signature  made  by  hand  of  unconscious 
person  878 

Necessity    thot    wllneusea    see    testator 

sign,  or  that  tbey  see  his  signature  87 

Presumption  of  satisfaction  of  debt  by 

legacy  or  devise  to  creditor  1)50 

WlndatorlB. 

Causes  of  loss  coveted  by  cyclone,  hui- 
rlcani'i   tornodo.  or  windstorm  Insur- 


Rlgbl   t 


railroad 


Wltneaaea. 

Attesting  wilnesa,  see  Wtu-s. 

Credibility  and  effect  of  testimony  of 
person  injured  at  a  railroad  ccosa- 
Ing  that  he  looked  and  listened, 
where  he  must  have  detected  the 
train  had  he  looked  or  listened 


Writ  «ad  pra<;«Ka. 

Apptlcabillty  of  doclrine  of  iden 
nans  to  substituted  or  conslru 
service  of  procesB 


»Google 


»Google 
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NOTZ8   &>B   INDEXED   BT   T 


B  THE  PARAOBAPHS  TO 


a  THET  AFPLI. 


(Separate  Index  to  Notes  Precedes  this.). 


ABDUCTION   AND    KIDNAPPING. 

A  father  is  not  guiltj  of  kidnapping 
hia  child  by  enticing  it  from  the  cuBtodr  of 

its  mother,  to  which  it  had  been  commuted 
under  agreement  between  the  parties  as 
part  consideration  for  the  dismisaal  of  a 
divorce  proceeding.  State  v.  Powe,  LJK.A. 
1016B,  1S9,  66  So.  207,  —  Miss.  — . 

(Annotated) 


The  donation  inter  vivon  of.  an  ac- 
count in  a  savings  bank  is  the  gift  of  a 
right  or  credit  wliich  muet  be  evidenced  by 
an  act  passed  before  a  notarj  public  and 
two  witnesses,  under  tha  pain  of  nullity. 
Re   HoUBknecht,   L.B.A.1918B,   396,    66   So. 


1   of   death   from. 


r    Evi- 


ACCIDENT, 

Proximate    1 


ACCOUNTING. 

See  also  Equity,  3. 

Equity  has  jurisdiction  te  entertain 
a  bill  for  accounting,  although  complain- 
ant's claim  is  based  on  coutract,  if  the  ac- 
counts are  so  complicated  that  it  will  he 
jifElcult  to  present  the  various  items  to  a 
jury  in  such  manner  that  they  could  satis- 
fflctorilv  determine  the  amount  due.  li^ly 
V.  King-Richardson  Co.  LJI.A.1»15B,  1062, 
lOa  N.  E   61!),  265  ill.  148. 


of,  > 


J  Witi 


ACKNOWIiEDGHENT. 

To  interrupt  running  of  statute  of  limi- 
tations, see  Limitation  of  Aetiona, 
&-11. 
I..R.A.ieiSB.  1237 


ACTION  OR  SUIT. 

Against   receiver,  see  HeeeiverB. 

By,  or  against,  foreign  corporation,  see 

Corporations,  3. 
Conditions   precedent  to   action   to  en- 
force   stockholders'     liability,    see 
Corporstions,  1. 
Action   for    malicious   prosecution,   see 

Malicious  Prosecution,  4. 
Parties,  see  Parties. 

A  coal-mine  operator  wlio  delays  for 
more  than  a  year  to  comply  with  a  peti- 
tion to  provide  a  washhouse  for  employees 
as  required  liy  statute  cannot  complain  if 
the  statute  clopi  not  provide  as  to  when  he 
must  comply  with  it.  Booth  v.  State, 
L.R.A.191BB,  430,  100  N.  E.  563,  179  Ind. 
406. 


ADMINISTRATION. 

Of    decedents'    estates,    see    Executors 

and  AdminietratorB. 


ADVANCES. 

Right  of  automobile  agent  to  recover 
advance  payments  where  he  fails 
to  sell  any  cars,  see  Contra ctn,  1, 
2;    Pleading,  3. 

Provisions  in  automobile  distribution 
contract  that  advance  payments 
may  be  retained  as  liquidated  dam- 
ages in  case  of  breach  of  contract, 
■ee  Damages,  3. 


1238 


ADVERSE  POSSESSION— APPEAL   AND  SRROR. 


ADVERSS    POSSESSION. 

An  unrecorded  deed  to  vacant  unim- 
proved property  const itutes  color  of  title 
DO  that  payment  of  taxes  thereunder  for 
the  statutory  period  will  give  an  adverse 
title  against  a  HubBequent  grantee  from  the 
comtnoD  grantor,  nho  promptly  recorded 
hia  deed,  but  made  uo  adverse  entry  upon 
the  property.  Paragould  Abstract  &  Real 
EeUte  Co.  v.  CofTman,  L.S.A.1BI5B,  1006, 
140  S.  \V.  730,  100  Ark.  G82. 

(Annotated) 

ADVERTISING. 

Right  of  tenant  to  use  walls  of  build- 
ing for,  eee  Landlord  and  Tenant, 


ADVICE  OP  COUNSEL. 

Question  for  jury  as  to  whether  advice 
of  counsel  is  defense  to  action  for 
malicious  prosecution,  sec  Trial,  3. 


ANIMALS. 

Liability  of  bailee  for  destruction  of, 
by  fire,  see  Bailment,  1. 

Police  regulations  to  prevent  larcenv 
of.  Bee  ConBtitutJonal  Law,   Ifi. 

Measure  of  damages  for  conversion  of, 
sec  Damages,  5. 

Indictment  for  violation  of  statute  as 
to  holding  of  young  calves  in  herd, 
see  Indictment,  etc.,  3. 

Change  of  location  of  insured  horses, 
see  Insurance,  5. 

Liability  of  master  for  injuries  to  serv- 
ant by  vicious  horse,  see  Master 
and  Servant,  2-4. 

Liability  of  cattle  inspector  for  in- 
jury to  animal  during  inspection, 
see  Officers.  3. 

Injuries  to,  bv  railroad  trains,  see 
Railroads,  '4-B. 

Breach  of  warranty  on  sale  of  stallion, 
see  Sale,  11. 

APPEAL  AND  ERROR. 
Transfer  of  cause. 

1.  A  husband  need  not  pay  instalments 
of  permanent  alimony  to  his  wife  as  re- 
quired by  a  final  decree  therefor  in  the 
court  of  chancery,  pending  an  appeal  from 
such  decree,  where  the  right  of  the  wife  to 
compel  the  husband  to  support  her  is  the 
subject  of  the  litigation.  Robinson  v. ' 
L.R  A.1B15B. 


Robinson  (X.  J.  Err.  &  App.)   L.S.A.191SB, 
1071,  92  Atl.  94,  —  X.  J.  — .     (Annotated) 

2.  Where  two  proceedings  in  the  same 
succession,  between  the  same  parties,  in- 
volving a  common  issue,  were  consolidated 
by  consent  of  counsel,  and  submitted  to- 
gether for  decision  in  chambers,  and  a 
judgment  was  rendered  in  each  proceeding, 
and  an  appeal  was  taken  from  the  "judg- 
ment" disposing  of  the  issues  in  both  pro- 
ceedings, and  but  one  bond  was  given,  the 
appeal  will  not  be  dismissed  on  the  ground 
that  two  appeals  should  have  been  taken 
and  two  appeal  bonds  furnished.  Re  Hous- 
knecht,  L.R.A.18IEB,  39S,  66  So.  233,  —  La. 

3.  The  notice  of  plaintifTs'  appeal  from 
the  order  granting  their  motion  for  a  new 
trial  does  not  in  terms  embrace  an  appeal 
from  the  court's  orders  on  the  demurrers 
interposed,  even  if  such  orders  were  appeal- 
able, Bjorgo  V.  First  Nat  Bank,  LJtA. 
lOlSB,  287,  140  N.  \V.  3,  127  Minn.  105. 
Briefs. 

4.  Where  plaintiff  in  error  has,  in 
compliance  with  the  rules  of  the  court, 
ser\'ed  and  filed  his  brief,  but  the  defend- 
ant in  error  has  neither  filed,  nor  offered 
e\cuse  for  failure  to  file,  a  brief,  the  court 
is  not  required  to  search  the  record  to  find 
a  theory  upon  which  the  judgment  may  be 
sustained,  but  may  reverse  the  ease  in  ac- 
cordance with  the  prayer  of  the  plaintifT  in 
error  if  the  brief  filed  appears  to  reason- 
ablv  sustain  such  action.  Rutherford  v. 
llolbert.  L.RA..191SB,  381,  142  Pac.  1069, 
—  Ok  la.  — , 

ObieclioiiH      and      ex(«ptfons;      ralalne 
qncsllons  In   lower  court. 

5.  A  general  exception  to  a  charge  of 
the  court,  containing  a  great  many  distinct 
instructions,  some  of  which  are  unobjection- 
able, is  not  sufficient  to  present  to  the  ap- 
pellate court  the  error  complained  of.  Cum- 
mings  v.  I.,obsitz,  L.R.A.IBISB,  416,  142 
Pac,  003.  —  Okla.  — . 

Wlio  nia>*  complain. 

6.  A  party  whose  motion  for  a  new 
trial  has  been  granted  is  not  aggrieved  hy 
the  order,  so  tliat  the  rulings  adverse  to 
him  on  the  trial  may  be  reviewed  on  his 
cross  appeal.  Bjorgo  v.  First  Nat.  Bank, 
L.HJ1.1916B,  387,  149  >.'.  W.  3,  127  Minn. 
105, 

DIsrrellonnty   matters. 

7.  .4  trial  court  may,  in  its  discretion, 
permit  evidence  of  collateral  facts,  when  of 
probative  value;  but  it  is  error  to  receive 
such  evidence  to  such  an  extent  as  to  over- 
shadow the  real  issnes.  Virtue  v.  Cream- 
ery Package  Mfg.  Co,  L.HJ..181BB,  117^ 
142  N.  W,  030,  123  Minn.  17, 

8.  The  awarding  of  a  new  trial  by  the 
trial  court  several  years  after  the  trial 
upon  a  motion  filed  promptly  but  not  then 
iieard.  upon  the  ground  that  "the  court  can- 
not find  anything  in  tbe  record  as  to  what 
the  evidence  was  before  the  jury,"  is  errone- 
ous and  will  be  reversed  upon  writ  of  error 
where  nothing  appears  as  to  the  character, 
extent,  or  manner  of  Oie  loss  of  the  evi- 
dence, or  what  effort,  if  any,  was  made  by 


APPEARANCE;    APPOINTMENT. 
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pither  partj  to  prMerve  or  rcetore  it.  San' 
dere  v.  M'iae,  L.SLA.I916B,  363,  83  S.  E.  77, 
—  \V.  Va.  — .  (Annotfit(Kl) 

Be  view  of  facts. 

9.  A  verdict  founded  on  evidence  to 
support  it  18  conclusive  on  appeal.  Colo- 
rado Mortg.  k  Invest.  Co.  v.  Giacoinini, 
L.BjL1916B,  364,  136  Poc.  103»,  53  Colo. 
S40. 

10.  A  conflict  between  the  evidence  and 
the  special  findings  of  the  jury  is  eufti- 
dent  to  require  a  verdict  baaed  on  audi 
findings  to  be  set  aside.  Falk  v.  Burke, 
L.Rj|,191SB,  279,  143  Pac.  4»S,  03  Kan.  U3. 

11.  The  judgment  of  a  district  court 
awarding  the  custodj  of  children,  made 
after  hearing  the  parties  and  talking  with 
the  eliildren,  will  not  be  interfered  with 
except  for  very  grave  errors.  Mylius  v. 
Cargill,  I..RJk..l91fiB,  IM,  142  Pac.  918,  ~ 
N.  M.  — . 

12.  No  error  can  be  predicated  upon  the 
form  of  a  verdict  directed  bj  the  court  in 
an  equity  cage  in  wbich  questions  of  fact 
were  submitted  to  the  jury.     Escamilla  v. 

r,  LJi.A.1915B,  475,  141  Pac.  103,  — 


Utah, 
Grounds   tor 

13.  A  conviction  will  not  be  reversed  be- 
cause notice  of  the  designation  of  the  term 
nf  court  at  which  the  trial  was  had  was 
not  published  as  required  by  law.  if  no 
rights  of  accused  were  prejudiecd  tlierebv. 
People  v.  Duffy,  L.R.A.IBISB,  103,  105  N. 
E.  839,  212  N.  Y.  57. 

14.  A  judgment  will  not  be  reversed  be. 
cause  a  portion  of  the  answer  was  stricken 
if  the  court  permitted  the  broadest  inquiry 
into  the  rights  of  the  parties,  so  that  the 
merits  of  the  case  were  fairly  tried  and  de- 
termined Barkev  v.  Barkey,  L.R.A.IBISB, 
67»,  106  N.  E.  fl09,  —  Ind.  — . 

19.  Overruling  a  motion  in  arrest  of 
judgment  after  verdirt  of  guilty  on  an  in- 
formation that  fails  to  state  facts  consti- 
tuting the  oflense  eharped  requires  a  revers- 
al of  the  conviction.  Korab  v.  State,  L.R.A. 
IBISB,  83,  139  N.  \Y.  717,  93  Neb.  6«1. 

16.  A  conviction  and  sentence  in  a  crimi- 
nal prosecution  by  a  judge  sitting  with- 
out B  jury  will  not  be  set  aside,  because, 
in  order  to  relieve  the  state  of  the  imputa- 
tion of  negligence,  the  prosecuting  officer 
la  permitted  to  sliow  that  witnesses  have 
been  brought  in  other  eases  from  the  home, 
in  another  state,  of  the  principal  witness 
for  the  state,  in  order  to  sustain  his  gen- 
eral reputation  in  the  community  in  which 
he  lived  for  veracity;  no  effort  having  been 
made  to  show  wliat  such  witnesses  would 
have  testified  to  if  they  had  been  held  for 
the  case  on  trial  and  pvit  on  the  stand,  and 
there  being  nothing  to  warrant  the  belief 
that  the  trial  judge  indulged  in  anv  as- 
sumptions in  that  respect.  State  v. 'Cun- 
ningham, L.RJk..lSIfiB,  3B9,  58  So.  5QH,  130 
IM.  749. 

17.  The  admission  in  an  action  to  hold 
a  carrier  liable  for  loss  of  band  baggage  of 
evidence  of  remarks  made  by  the  porter  to 
whom  it  was  delivered,  when  the  loss  was 
discovered,  that  he  saw  someone  who  might 
I.,  n.  A.  101.1  B. 


have  taken  it,  and  would  see  if  he  could 
see  him,  and  upon  his  return  after  search- 
ing for  the  man,  that  he  could  not  find  him, 
is  harmless,  since  the  evidence  is  imma- 
terial. Union  P.  R.  Co.  v,  Grace,  L.H.A. 
1918B,  609,  143  Pac.  353,  ~  Wyo.  — . 

18.  Where  the  pleadings  and  the  evi- 
dence present  an  issue  of  fact  in  respect  to 
whether  a  writing  was  delivered  upon  a 
condition  precedent  to  its  effectiveness,  it  is 
error  for  the  court  to  so  instruct  the  jury 
as  to  take  such  issue  from  tliem.  Ruther- 
ford V.  Holbert,  I.JI.A.I91SB,  221.  142  Pac. 
1099,  —  Okla.  — . 
Judgment. 

IS.  An  application  to  enforce  a  llnal  de- 
cree for  permanent  alimony  pending  an  ap- 
peal is  not  an  application  for  "alimony 
pendente  lite,"  which  may  be  awarded  in 
the  appellate  court,  or  the  parties  remitted 
to  the  court  of  chancery  to  make  applica- 
tion there.  Robinson  v.  Robinson  (N.  J. 
Err.  &  App.)  L.R.A.1915B,  1071,  92  Atl. 
94,  —  N.  J.  — . 

20.  A  new  trial  will  be  granted  where 
the  trial  court  failed  to  define  or  outline 
the  issue  of  fact  which  the  jury  are  called 
upon  to  decide,  and  furnish  them  with 
Buflicient  guidance  in  deliberating  on  the 
case.  Virtue  v.  Creamery  Package  Mfg.  Co. 
L.R.A.1018B,    1170,    143    N.    W.    930,    123 

21.  When  the  sentence  imposed  upon 
conviction  of  a  criminal  offense  is  below  the 
minimum  fixed  by  law,  the  case  will  be  sent 
back  for  proper  sentence.  Jones  v.  State, 
L.R.A.191SB,  71,  59  So.  892.  64  Fla.  92. 

22.  Where  the  trial  -court  has  errone- 
ously granted  a  new  trial  on  the  ground 
of  lost  or  destroyed  evidence,  the  appellate 
court,  upon  reversing  the  judgment,  will 
direct  a  judgment  for  the  party  prevailing 
in  the  trial  court,  as  the  trial  court  should 
have  done.  Sanders  v.  Wise,  L.R.A.191SB, 
383,  83  S.  E.  77.  —  W.  Va.  — . 

23.  The  coats  of  an  appeal  should  not  be 
taxed  against  appellee  because  of  a  modifi- 
cation of  the  decree  by  the  appellate  court 
which  is  immaterial.  Kly  v.  King-Richard- 
Co.  L.R.A.1915B,   10S2,  106  X.   E.  810, 


265 


.  148. 
24.  A  modificatio 


by  a 


appellate  court 


to  him  by  his  employer,  indorsed  by  an- 
other employee  whose  authority  to  do  ^-o 
waa  disputed,  to  be  delivered  to  the  em- 
ployee without  any  requirement  as  to  in- 
dorsement, so  as  to  require  their  deliver;' 
with  an  indorsement  without  recourse,  is 
immaterial.  Elv  v.  King-Richardson  Co. 
L.B.A.1915B,  1053,  106  X.  E.  619,  266  III. 
148. 


APPEARANCE. 

Necessity    to    validate    judgment,    see 
Judgment,  1,  2. 


>y  Google 


APPOBTION31ENT, 

Of  loBs  between 
10-12. 


APPOSTIONMENT— BANKRUPTCY. 

DiBcrimination   in 
auctioneert, 

Law,  8. 


ABREST. 

Civil   liability    for    mailing,   see   False 

I  mpri  aonment. 
Of  leaders  ol  insurrectioD  by  officers 

of   militia   called   out  to  suppress 

insurrection,  ace  Uilitia,  1. 
Question  for  jury  aa  to  whether  officer 

had  warrant  when  making  arrest, 

see  Trial,  6. 

ARREST  OF  JUDGMENT. 

Error    in    overruling    motion    for,    see 
Appeal  and  Error,  15. 


ASSIGNMENT. 

Constitutionality  of  statute  forbidding 
BBsignmcnt  of  future  wagea,  see 
Constitutional  Law,  12. 

Of  lease,  see  Landlord  and  Tenant,  2. 


ATTORNEYS, 

Stipulation  in  contract  for  attorneys' 
fees,  sec  Attorneys'  Fees. 

Eight  of  client  to  recover  from  third 
person  for  services  rendered  by  at- 
torney which  l>eneflt  both,  sec  Con- 
tribution and  Indemnity,  1. 

Advice  of  counsel  aa  defense  to  action 
for  malicious  prosecution,  see 
Trial. 

ATTORNKYS'  FEES. 

Allowance  for  sttorncys'  fees  as  ele- 
ment of  costs  or  damsges  without 
any  contract  stipulation  therefor, 
see  Costs  and  Fees,  2. 

1.  The  fact  that  the  negotiable  instru- 
ments law  makes  negotinbje  instruments 
containing  a  provision  as  to  collection  and 
attorneys'  fees  does  not  legalize  such  con- 
tracts, where  they  are  condemned  and  de- 
clared void  by  the  statutes  of  tlie  stute.  or 
forbidden  by  the  polict'  of  the  laws.  Ra- 
leigh County  Bank  v.  Poteet.  I.R.A.1916B, 
898,  82  S.  6.  332.  —  W.  Va.  — . 

2.  A  stipulation  in  a  negotiable  promis- 
sory note  for  the  payment  of  "3  per  cent 
collection  fees"  on  the  principal  thereof, 
and  in  addition  thereto  "$I0,  attorney's 
fee  in  addition  to  the  attorney's  fee  taxed 
or  allowed  by  law,"  is.  in  this  state,  for- 
bidden by  the  policy  of  the  law,  and  void 
and  linen foroesble.  Raleigh  County  Bank 
V.  Poteet.  L.R.A.1916B,  SW,  S2  S.  E.  332, 
_  W.  Va.  — . 

AUCTION. 

Delegation  of  power  to  license  auction- 
eers, see  Constitutional  I«w.  3. 
L.R.A.11H5B, 


AUTOMOBILES. 

Automobile  distribution  contract,'  see 
CotttracU,  1,  2;  Pleading,  3, 

Provision  for  liquidated  damages  in 
contract  for  automobile  agency, 
see  Damages,  3, 

Insurance  against  loas  by  theft,  see 
Insurance,  13. 

Contribut«ry  negligence  of  driver  run- 
ning into  unguarded  excavation, 
see  NegliRcnce,  3. 

Imputing  negligence  of  driver  to  guest, 
see  Negligence,  4. 

BAGGAGE. 

See  carriers,  9-13. 

BAILMENT. 

Liability  of  bank  for  failure  of  caafaier 
to  deliver  stock  of  goods  which  he 
permitted  to  be  stored  in  bank,  see 
Banks,  5. 

1.  An  undertaking  by  one  hiring  a  mule 
for  work  to  return  it  in  as  good  condition  as 
when  he  received  it  does  not  render  him 
liable  for  its  accidental  destruction  by  fire, 
in  the  absence  of  anything  to  show  fault  or 
iieHligence  on  his  part.  Sawyer  v.  Wilkin- 
son, L.R.A,191SB,  B9S,  S2  S.  E.  S40,  166  K. 
C.  W7.  (Annotated) 

2.  The  cashier  of  a  bank  who  has  agreed 
with  two  contracting  parties  that  a  stock 
of  shoes  may  be  stored  in  the  back  end  of 
the  bank,  and  guarantees  to  such  parties 
that  the  same  will  be  delivered  to  the  proper 
part}'  upon  compliance  with  certain  stipu- 
lations entered  into  between  the  parties. 
may  be  held  personally  liable  as  bailee  for  a 
breath  of  his  guaranty  to  deliver  tlie  goods. 
American  Nat.  Bank  v.  E.  W.  Adams  Co. 
L.R.A.191SB,  54S,  143  Pac.  508,  —  Okla.  — . 

BANKRUPTCY. 

Right  to  interest  on  allowed  claims. 
see  Interest.  1. 

Effect  of  adjudication  in  bankruptcy  to 
interrupt  running  of  limitations, 
see  Limitations  of  Actions,   7. 

Effect  of  payment  by  trustee  in  bank- 
ruptcy under  order  of  court  to  in- 
terrupt running  of  limitations,  see 
Limitation  oi  Actions,  8. 

1.  A  chattel  mortgagee  whose  mortgage 
is  invalid  as  a  preference  under  the  bank- 
ruptcy act,  but  who,  had  not  the  bankruptcy 
proceedings  intervened,  would  have  had  a 
lien  superior  to  that  of  an  earlier  unre- 
corded mortgage,  is  not  for  that  reason  en- 
titled to  priority  of  payment  over  the  ear- 
lier mortgagee,  who  has  proved  his  claim 
SB  a  general  creditor.  Rouse  v.  Ottenwesa, 
L.HJ1.1816B,  148,  203  Fed.  881,  128  C.  C. 
A.  90.  (Annotated) 

2,  One  purchasing  a  draft  by  a  domestic 


upon  B.  foreign  banker,  with  knowledge  of  a 

custom  that  Buch  drafts  vpere  againet  de- 
poeits  and  eecuritiea,  and  upon  aBsurante 
that  the  drafts  were  drawn  piirHuant  to  an 
agreement  with  the  foreign  banker,  that  col- 
lateral should  be  deposited  for  their  pay- 
ment, which  was  to  be  at  the  exclusive  dis- 
posal  of  the  drawee,  has  a  lien  upon  the 
collateral  as  againflt  the  drawer's  reeeiver 
in  bankruptcy,  upon  refusal  of  the  drawee 
to   pay   the  draft   because    of    such    bank- 


438,  215  Fed.  41, 


-  C.  C.  A.  - 


(Annotated) 

BANKS. 

Lien  on  assets  of  bankrupt  banker,  see 

Bankruptcy,  2. 
Bank  as  bona  tide  holder  of  bill  or  note, 

see  Bills  and  Notes,  6. 
Ab    bona    tide    holders    of    checks,    see 

Checks,  3,  4. 
Duress  by,  see  Duress,  1. 
Effect  of   renewal  of   certificate  of  de- 
posit to  work  a  novation,  see  Nova- 
Effect  of   failure   speciflally  to  exempt 
national  banks  from  state  incume 
tax  law,  see  Taxes,  6. 

Stockholders. 

1.  The  renewal  of  bank  depoBits  cerlifi- 
eates  does  not  operate  as  a  novation  of  the 
original  indebtedness  so  as  to  relieve  from 
liability  therefor  one  who  was  a  stockholder 
at  the  time  the  indebtedness  was  incurred, 
but  who  transferred  his  stock  prior  to  the 
renewal  of  the  certificates.  Dunn  v.  Bank 
of  Union,  L.R.A.191SB,  ISS,  82  S.  E.  738, 
—  W.  Va.  — .  (Annotated) 

2.  Under  constitutional  and  statutory 
provisions  that  stockholders  in  banks  shall 
be  personally  liable  to  creditors  thereof,  over 
and  above  the  amount  of  stock  held  by  them, 
to  an  a  mount  equal  to  their  respective 
shares,  for  all  liabilities  accruing  while 
they  arc  stockholders,  an  assignor  of  bank 
stock  remains  liable,  after  the  transfer 
thereof,  to  the  extent  prescribed  by  such 
provisions,  for  an  indebtedness  incurred 
while  he  was  owner  of  the  shares,  notwith- 
standing another  statutory  provision  that 
the  transferee  of  stock  in  a  banking  com- 
pany shall  succeed  to  all  the  rights  and  lia- 
bilities of  the  prior  holder  of  the  atock, 
Dunn  V.  Bank  of  Union,  LJLA.ISHB,  168, 
82  S.  E.  758,  —  W.  Va.  — . 

OfUcers  and  a  gent  a. 

Liability  as  bailee  of  cashier  of  bank 
who  has  agreed  that  shoes  may  be 
stored  in  the  bank,  see  Bailment,  2. 

Imputing  to  bank  officer's  knowledge  of 


B  Not 


le,  2. 


Estoppel  to  deny  authority  of,  see  No- 
tice, 2. 

3.  A  creditor  of  a  bank  official  who  re- 
ceives from  him  a  draft  or  certificate  of 
deposit  bearing  his  signature,  to  be  sat: 
lied  out  of  bank  funds,  in  satiafactioD  of 
the  claim,  is  liable  to  refund  the  am 
received  in  case  the  act  proves  to  be  a 
appropriation  of  the  bank's  funds,  and  the 
L.R.A.1015B. 
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act  was  not  authorized  or  ratified  by  the 
bunk,  Debaca  v.  Hlggins,  L.R.A.t916B, 
IWl,  143  Pbc.  832,  —  Colo.  — . 

4.  A  national  bank  is  not  bound  by  the 
sets  of  its  cashier,  when  such  cashier  has 
acted  beyond  the  scope  of  bin  authority  as 
such  officer.  American  Xat.  Bank  v.  E.  W. 
Adams  &  Co.  L.B.A.191SB,  548,  143  Par. 
508,  —  Okla.  — . 

a.  A  national  bank  is  not  bound  for 
the  failure  of  its  cashier  to  deliver  a  stock 
of  shoes  according  to  his  guaranty  entered 
into  with  two  contracting  parties,  that  the 
stock  might  be  stored  in  the  back  end  of  the 
bank,  and  that  it  would  be  delivered  to  the 
proper  party  upon  compliance  with  certain 
stipulations  entered  Into  between  them. 
American  Nat.  Bank  v.  E.  W.  Adams  ft  Co- 
L.R.A.iaiBB,  542,  143  Pac.  508,  —  Okla.  — . 
(Annotated) 
Deposits  fcenerally. 

Gift  of  bank  deposit,  see  Gift. 

Aeknowledf^ent  of  gift  of  deposit,  tee 
Ack  no  w  1  edgm  ent. 

6.  A  bank  is  not  the  agent  of  a  corpo- 
rate depositor  to  pass  upon  the  validity  of 
checks  drawn  by  an  officer  to  his  omi  order 
and  deposited  by  him  to  his  own  credit  in 
another  bank,  so  that  payment  of  the  check 
will  relieve  the  latter  bank  of  liability  to 
return  the  deposit  as  a  trust  fund.  Havana 
C,  R.  Co.  V,  Centra)  Trust  Co.  L.R.A.191SB, 
715,  204  Fed.  546.  123  C.  C.  A,  72. 

7.  A  bank  to  which  is  presented  for  de- 
posit a  check  payable  to  the  order  of  the 
one  presenting  it  may  properly  regard  it 
as  his  property.  Havana  C,  R.  Co.  v.  Knick- 
erbocker Trust  Co.  L.R.A.1915B,  780,  02  N. 
E.  12.  198  N.  Y.  422. 

8.  The  payment  by  a  bank  of  checks 
drawn  upon  the  account  of  corporation 
by  its  treasurer  to  his  own  order,  to  a  bank 
in  which  he  had  deposited  them,  is  sufficient 
evidence  as  between  the  corporation  and  the 
depositary  of  hie  authority  to  draw  the 
checks  in  that  form,  to  entitle  it  to  hold 
tlie  proceeds  as  his  property  and  honor  his 
checks  therefor,  although  the  treasurer  in 
fact  eseeeded  his  authority  so  that,  as  be- 
tween himself  and  the  corporation,  the 
cheeks  were  invalid.  Havana  C.  R.  Co.  v. 
Knickerbocker  Trust  Co.  L.R.A.1915B,  730, 
S2  N.  R.  12,  198  N.  Y,  422. 

9.  The  bank  with  which  one  opens  an 
account  has  the  power  to  determine  whether 
or  not  a  check  drawn  upon  the  account  con- 
forms to  the  contract  between  itself  and  the 
customer,  and  a  holder  of  the  cheek  per- 
forms his  duty  if  he  makes  inquiry  of  the 
drawee  as  to  the  validity  of  the  check  which 
purparts  to  be  drawn  on  such  account. 
Havana  C.  R.  Co.  v.  Knickerbocker  Trust 
Co.  L.H.A.1915B,  730,  92  N.  E.  12,  198  N.  Y. 
422. 

10.  Allowing  a  stock  of  shoes  In  which 
a  bank  has  no  interest  to  he  stored  in  the 
back  end  of  the  bank  is  not  a  transaction 
coming  within  the  general  line  of  banking 
business,  and  is  not  within  the  general  scope 
■  ig  of  the  term  "special  deposit." 
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e  special 


11.  A  national  bank  may 
depoeits,  such  aa  notes,  etarks, 
tiee,  bills  of  excbangc.  etc.,  the  handling  of 
which  in  their  very  nature  comes  within 
the  rcgulur  line  of  banking  buBinesa,  and 
the  acts  of  the  cashier  in  rwiving  auch  de- 

Ksitg  are  binding  on  the  bank.     American 
it.   Bank  v.   E.   ^^^.   Adama   &  Co.  L.RJL 
1915B,  84Jt,  143  Pac.  508,  —  OkU.  — . 
Payment  ot  checks;  torgerles. 

12.  A  bank  having  the  deposit  account 
of  a  corporation  ia  not  charged  with  notice 
of  misappropriation  of  funds  bj  the  fact 
that  an  oRicer  having  authority  to  draw 
cliccka  on  the  account  draws  one  to  his  own 
order  and  indorses  it  himself,  if  it  does  not 
know  what  use  is  made  of  it  liy  him.  Ha- 
vana C.  R.  Co.  V.  Central  Trust  Co.  LJl.A. 
1916B,  715,  204  Fed.  648,  J  23  C.  C.  A,  72. 

1  Annotated  1 

13.  A  bank  is  not  chargeable  with  notice 
of  a  by-law  of  a  corporate  depositor  requir- 
ing two  signatures  to  checks  upon  the  de- 
posit account,  if  it  has  not  been  the  custom 
to  comply  with  the  by-law.  Havana  C.  R. 
Co.  V.  Central  Trust  Co.  L.R.A.ISISB,  719, 
204  Fed.  548,  123  C.  C.  A.  72. 

14.  Payment  by  a  bank  of  money  of  a  de- 
positor, upon  a  forged  indorsement,  is  at 
the  peril  of  the  bank  making  it.  unless  it 
can  claim  protection  upon  some  principle 
of  estoppel  or  negligence  ciiargeablc  to  the 
depositor.  Crand  Lodge,  A.  0.  V.  W,  v. 
State  Rank.  L.B.A.191SB,  BIS,  142  Pac.  974, 
eZ  Kan.  87<t. 

1.").  A  bank  paying  a  check  sent  by  the 
grand  lodge  of  a  fraternal  order  to  an  offi- 
cer of  a  local  lodge  of  such  order,  for  de- 
livery to  the  beneHciaiy  of  a  certificate  held 
by  a  member  o(  the  local  lodge  who  was 
fraudulently  reported  dead  by  the  local  offi- 
cer, upon  the  indorsement  of  such  benefici- 
ary forged  by  the  local  officer  and  without 
inquiry  as  to  such  indorsement,  is  liable  to 
the  grand  lodge  for  the  money  tiius  paid, 
since  the  forgery  of  the  indorsement  of  the 
name  of  the  payee  is  not  within  the  scope 
of  the  eninioyment  or  duty  of  the  local 
officer  to  whom  the  check  was  intrusted  for 
delivery  only  to  ttie  pavee.  Grand  Lodge 
A.  O.  I'.  W.  v.  State  Bank.  L.RjL.1916B,  S15, 
142  Pac.  974.  02  Kan.  S7G. 

16.  A  bank  which  has  paid  the  check 
of  a  depositor  on  which  the  indorsement  of 
the  payee  ia  forged,  on  the  faith  of  prior 
indorsements,  may.  without  resorting  to  the 
liability  of  such  indoraers,  have  the  protec- 
tion of  any  defense  the  bank  in  which  the 
check  was  deposited  by  the  forger  might 
have  made,  and  is  Biibject  to  the  same 
aponsibility.  Crand  Lodge,  A.  O.  U.  W. 
.State  Bunk,  L.R.A.I915B,  81B,  142  Par.  974, 
ii2  Kan.  6T8. 

17.  The  grand  lodgp  of  a  fraternal  order 
la  not  charged  with  notice  of  forgeries  com- 
mitted by  the  oflicer  of  a  local  lodge  on 
checks  Bcnt  to  him  in  payment  of  benefi- 
ciaries' certificates,  by  the  return  to  it  of 
its  pass  book  by  its  bank  of  deposit  and  the 
mncelcd  checks,  so  as  to  relieve  the  bank 
for  payment  of  a  Bnbacqiient  check  upon  & 
L.ii.A.i!>ir)H 


forged  indorsement  of  audi  officer,  where 
there  ia  nothing  to  show  that  the  grand 
lodge  knew  the  signatures  of  the  payees  oF 
the  checks,  and  it  had  no  information  of 
anv  irregularitv.  Crand  Lodge,  A.  O.  U.  VV. 
V.  State  Bank."  L.R.A.I916B,  815,  142  Pnc. 
974,  92  Kan.  876. 

18.  The  entry  in  the  ledger  of  a  local 
lodge  of  a  fraternal  beneficial  society,  of 
payments  by  men  reported  dead,  is  not  of 
itself  notice  to  the  grand  lodge  that  the 
men  were  atill  living,  bo  as  to  charge  it 
with  notice  of  the  forgeries  of  an  officer  of 
the  local  lodge  in  obtaining  payment  of  the 
beneficial  certificates  of  the  men  thus  re- 
ported dead,  as  against  the  bank  upon  which 
checks  sent  In  payment  ot  subscijUent  certifi- 
cates were  drawn  and  by  it  paid  upon  thr 
forged  indorsement  of  the  local  oflicer. 
Grand  Lodge,  A.  O.  L",  W.  v.  SUtc  Bank, 
LJI.A.1BISB,  SIS,  142  Pac.  974,  92  Kan. 
876. 


Estoppel  by  receiving,  see  Kstoppel,  5, 

BENEVOLKNT  SOCIETIES. 

Payment  by  twink  of  cheek  of  fraternal 
order  on  forged  indorsement,  aee 
.      Banks,  1.5,  17,  18. 

Right  of  beDevolent  association  to  re- 
strain use  by  similar  order  of  col- 
ors of  the  order  and  titlea  of  it* 
officers,  see  Injunction,  o. 

Injunction  against  unfair  and  mislead- 
ing use  of  corporate  name,  sec  In- 
junction,  3,  4. 

Insurance  by,  see  Insurance. 

Imputing  to  society  officer's  knowledge 
of  his  own  wrong,  see  Notice.  L 


BILLS   AND   NOTES. 

Validity    of    provision    for    attorneys' 
tecs,  see  Attorneys'   Feea. 

Special  deposit  of,  see  Banks.  11. 

Presumption   and    burden   of   proof   aa 
to,  see  Evidence,  19. 

By   married   woman,  see  Husband   and 
Wife. 
By   Inlo.Ticated   person. 

1.  The  defense  of  intoxication  is  not 
open  to  the  maker  of  a  promissory  note  for 
a  valid  pre-existing  debt,  who,  for  at  least 
five  years  after  full  knowledge  of  the  trans- 
action, recognized  the  note  an  valid,  and  re- 
peatedlv  promised  to  pay  it.  Matz  v.  Mar- 
tinson, "L.H.A.ISWB,  1131,  149  N.  W.  370. 
127  Minn.  282. 

Consideration. 

2.  Where  two  parties,  in  settlement  of 
a  controversy  wherein  one  contended  that 
he  owed  the  other  a  small  sum,  while  the 
other  contended  that  there  was  due  to  him 
a  much  larger  amount,  compromise  and 
fairly  agree  upon  the  amount  due,  and  the 
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debtor  then  executes  a  promiiuory  note 
therefor,  the  promiee  will  he  bindinj;  upon 
the  parties  *nd  the  note  valid.  Kiler  v. 
Wohletz,  L.R.A.191fiB,  11,  101  P&c.  474,  TS 
Kan.  718.  (Annotated) 

Negotiability. 

3.  A  note  payable  at  a  time  certain  and 
purporting  to  be  secured  by  collateral  ia 
not  rendered  non -negotiable  by  the  fact 
that  when  the  note  ia  executed  the  paper 
containa  an  agreement,  not  part  of  the  note 
proper,  that  if  the  collateral  depreciates 
in  value  more  will  be  delivered  or  the  note 
mature  at  once,  and  that  on  the  maker's 
default  collateral  may  be  sold  at  public  or 
private  sale,  although  this  agreement  is 
written  beside  the  signature  to  the  note. 
Kennedy  v.  Broderick,  L.R.A.ISISB,  173,  21G 
Fed.  137,  —  C.  C.  A.  — -.  ( Annotat..'d) 

4.  Under  S9  3592,  3593,  Wilson's  Rev. 
A  Ann.  Stat.  1903.  of  Oklahoma,  defining 
a  negotiable  instrument  ae  a  written  prom- 
ise for  the  paymunt  of  a  certain  sum  of 
money,  and  requiring  it  to  be  made  payahls 
iu  money  only,  without  any  condition  not 
certain  of  fulfilment,  a  note  containing  the 
following  provision:  ''Witli  interest  at  fi 
per  cent  per  annuo)  before  maturity,  and 
thereafter  with  interest  at  10  per  ci'nt  per 
annum  until  paid;  interest  payable  with 
note,"  is  a  non -negotiable  note,  and  though 
in  the  hands  of  a  purchaser  before  maturity, 
in  subject  to  every  legal  defense  which  could 
have  been  interposed  against  it  iu  the  hands 
of  the  original  payee.  Bracken  v.  Fidelity 
Trust  Co.  L.E.A.I91BB,  1»1«,  141  Pac.  6,  — 
Okla.  — .  (Annotated) 
Who  are  bona  Ade  purchasers. 

Of  checks,  see  Checks,  .1,  4. 

6.  The   payee   named   in   a    promissory 
note  who  purchases  it  complete  in  form  be- 
fore  maturity,   in   good   faith   and   without 
notice  of  any  infirmity  in  title  or  otherw' 
may  enforce  it  under  tlie  negotiable  '     ' 


0  whor 


isted 


as  a  holder 
dorser  whose  instructions  as  to  a  coindorser 
and  as  to  the  smount  to  be  fllled  in  the 
blank  left  for  that  purpose  were  not  followed 
by  the  one  to  whom  it  was  intrusted  for 
delivery;  and  he  is  not  within  the  section  of 
the  act  providing  that  as  between  immediate 

Earties  the  delivery,  to  be  efTectual,  must 
e  by  or  under  authority  of  the  party  mak- 
ing, drawing,  accepting,  or  indorsing  as  the 
case  mav  be.  Libertv  Trust  Co.  v.  Tilton, 
L.K.A.1915B,  144,  lO.'i  X.  E.  605,  217  Mass. 
ili'i.  (Annotated) 

6.  The  fact  tbat  a  bank  draft  issued  by 
a  small  village  bank  was  made  payable  to 
the  order  of  tlic  defendant  bank  is  sulBcient 
to  put  the  defendant  bank  on  in<[uiry  as  to 
the  ownership  of  the  proceeds  before  paying 
'     "  e  person  presenting  the  drafC 


BISHOP. 

Liability  of.  for  acts  of  priest,  b 


BL.\NKS. 

EtTcct  on  rights  of  Innocent  holder,  of 
unauthorized  filling  of  blanks  in 
note,  see  Bills  and  Xotes,  5. 

BONA  FIDE  HOLDER. 

Of  note,  sec  Bills  and  Xotes,  5,  6- 
Of  cheeks,  see  Checks,  3,  4. 
BONDS. 

On  appeal,  see  Appeal  and  Error,  2. 
Special  deposit  of,  see  Banks,  11. 
Discharge   of   surety   on,   see   Principal 

and  Surety, 
lasue  of  bonds  by  municipality  for  coat 
of  tunnel    to   be  used   by   railroad 
company  with  option   to  purchase 
it,  see  Public  ^loneys. 
The  liability  of  a  surety  on  a  bond 
given  to  "Ua  ran  tee  the  faithful  performance 
of  a  building  contract  is.  in  case  of  conflict, 
determined   by  the  terms  of  the  bond,  and 
not  by   those  of  the   contract.     Morgan   v. 
Salmon.  L.RA.1915B,  407,  135  Pac.  553,  — 
N.  M.  — . 


BREACH    OF    PROMISE. 

1.  An  omission  to  marry  u[ion  a  par- 
ticular day  is  not  necessarily  a  breach  of  a 
promise  of  rasrriage,  since  the  contract 
necessarily  continues  in  force  until  the  one 
or  the  other  of  the  parties,  by  conduct  or 
words,  manifests  an  unwillingness  to  pro- 
ceed to  carry  it  out.  Falk  v.  Burke,  L.RJL. 
IBIBB,  279,  143  I'ac.  408,  93  Kan.  03. 

( Annotated ) 

2.  Tlie  failure  of  one  to  carry  out  a 
contract  of  marriage  at  tbc  appointed  time 
does  not  terminate  the  contract,  unless  there 
is  an  unequivocal  election  on  the  part  of  the 
other  to  consider  the  contract  as  terminat- 
ed; and  if.  following  such  failure  to  carry 
out  the  contract  at  the  deaigjiatcd  time, 
negotiations  are  entered  upon  for  th?  pur- 
pose of  arranging  a  subsequent  date  for  the 
marriage,  such  negotiations  in  law  consti- 
tute a  waiver  of  whatever  rights  may  have 
accrued  by  the  failure  to  be  married  at  the 
designated  time.  Falk  v.  Burke.  L.R.A. 
191^  279,  143  Pac.  498,  03  Kan.  03. 

3.  A  bona  lldc  offer  .  to  marrj-  is  a 
defense  to  an  action  for  breach  of  promise 
to  marry,  where  it  is  made  before  the  plain- 
tiff has  signified  her  intention  to  end  the 
matter,  although  the  defendant  may  have 
been  KU>'ty  of  conduct  that  would  warrant 


BRIDGES. 

Duty  of  railroad  company  to  enlarge 
span  of  bridge  to  accommodate 
water  turned  into  stream,  see  Rail- 


ogle 
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Requiring  railroad  cotupanj  to  widen 
span  of  bridge  aa  a  taking  of  prop- 
erty without  com[icn8«tion,  see 
Eminent  Domain. 


BUILDINGS. 

Liability  of  landlord  for  injuries  by  de- 
fects in,  see  Landlord  and  Tenant, 
4-7,  10. 


BURIAL  insi;r.U9ci:. 

See  Estoppel,  3i  Insurance,  1-3;   Stat- 
ute, 12. 

BUSINESS. 

Riglit  of  action  for  injuriea  to,  see  Case. 
What  eonatitutee  breach  of  covenant  by 

one  Belling  buainesa  not  to  conduct 

BUne  kind  of  bueineae  for  specified 

time,  see  Contracts,  12. 
Right  of  corporation  to  engage  in,  see 

Corporations,  3. 

BY-I,.\W8, 


company,   see   Insurance, 


CARRIERS. 

Damages   in   action   against,  see   Dam- 
ages, 1. 

Passing  of  title  on  delivery  to  carrier, 
sec  Sale,  2. 
Duty  to  operate  road. 

1.  Persons  living  along  an  interurban 
electric  road  cannot  compel  its  continued 
operation  to  preserve  competition,  if  a 
parallel  road  furnishes  adequate  service  and 
the  public  service  commission  law  requires 
all  rates  to  be  juat  and  reasonable  and  serv- 
ice adequate  and  sufficient.  Day  v.  Tacoma 
R.  t  Power  Co.  L.R.A.1915B,  547,  141  Fac. 
.147,  80  Wash.  161. 

2.  A  resident  along  the  line  of  an  in- 
terurban electric  railway  cannot  maintain 
an  action  to  prevent  abandonment  of  the 
line;  on  the  theory  that  be  is  dependent 
on  it  for  service,  if  another  line  closely 
parallel  to  it  affords  him  service,  althougti 


347,  80  Wash.  IBJ. 

3.  Authority  to  county  co 
to  grant  permission  for  the  construction, 
maintenance,  and  operation  of  electric  rail- 
ways upon  public  roads,  and  prescribe  the 
terms  and  conditions  on  which  these  privi- 
leges may  be  enjoyed,  does  not  include  pow- 
er to  consent  to  the  discontinuance  of  a 
railway  which  has  been  put  into  operation. 
Day  V.  Taeoma  R.  4  Power  Co.  L.R.A. 
1815B,  647,  141  Pac.  347,  80  Wash.  161. 
I,.R,A.l(tl&B, 


Duty  (9  proTlde  passmgrr  with  berth. 

4.  To  hold  a  sleeping  car  company  lia- 
ble in  dninagCB  for  refusing  to  permit  a  pas- 
senger to  occupy,  even  on  payment  of  fare, 
a  berth  for  which  he  claims  to  have  pur- 
chased a  ticket  which  he  does  not  produce, 
the  refusal  must  l>e  shown  to  be  unreason- 
able, where  the  conductor'a  diagram  shows 
that  all  berths  of  the  class  claimed  are  sold, 
even  though  the  passenger's  claim  is  cor- 
roborated by  another  passenger.  Armstrong 
V.  Pullman  Co.  L.R.A.ieiSB,  1808,  66  t^o. 
283,  ~  Miss.  —.  {Annotated) 

Duty  lo  transport;   detoured  train. 

6.  A  rule  of  a  railroad  company  not  to 
carry  local  puaaengere  on  detoured  trains 
is  reasonahle  even  when  applied  to  a  phy- 
sician whoKC  business  requires  him  to  reach 
his  destination  as  soon  as  possible,  and  who 
will  be  delayed  nearly  two  hours  by  the 
lateness  of  the  local  train  if  be  is  not  car- 
ried on  one  which  has  been  detoured. 
Southern  B,  Co.  v.  SIc.Nabb.  L.B.A.1915B, 
761,  169  S.  W.   757,   —  Tenn.  — . 

(Annotated) 
Who  are  passengers. 

6.  One  is  not  accepted  as  a  passenger 
by  being  told  by  the  conductor  of  a  detoured 
train  upon  which  local  passengers  are  not 
entitled  to  ride  under  the  rules  of  the  com- 
pany to  get  aboard,  under  the  mistaken  be- 
lief that  he  had  a  ticket  for  that  train. 
Southern  R.  Co.  v.  McNabb,.  L.Rjl.l816B, 
761,  169  S.  W.  757,  —  Tenn.  — . 
Measure   or  care   required;   negligence 

genenally, 

7.  A  railroad  company  which,  having 
reason  lo  anticipate  the  condition,  starts  on 
overcrowded  train  from  a  terminal  without 
notice  to  passengers  that  some  one  will  have 
to  stand,  is  liable  in  damages  to  a  pas- 
senger made  ill  by  exposure  in  being  eoni- 

Clleil  to  ride  on  the  platform,  and  insulted 
the  conductor  when  he  asked  for  a  seat. 
Cave  V.  Seaboard  A.  L.  R.  Co.  L.R.A.191SB, 
915,  77  S.  E.  1017,  94   S.  C.  282. 

(Annotated) 
Contributory  negligence  or  passenger. 

8.  A  fifteen-year  old  lioj  is  negligent  as 
matter  of  law  in  riding  on  the  lower  steps 
of  a  rapidly  moving  railroad  car  and  en- 
gaging in  exercises  which  cause  his  body 
to  project  beyond  the  side  of  the  car.  Rose 
V.  Xorthcrn  P.  R.  Co.  L.R.A.191BB,  166, 
143  Pac.  145,  —  Wash.  — .  (.-Vnnotated) 
BaKKHge  or  property  of  pa^iRenger. 

Error  in  admission  of  evidence  in  ac- 
tion for  loss  of  baggage,  sec  Ap- 
peal and  Error,  17. 

Presumption  and  burden  of  proof  as  to 
negligence,  sec  Evidence,  10. 

9.  A  railway  carrier  receiving  a  passen- 
ger's baggage  for  interstate  transportation 
is  not  required  to  give  any  other  receipt 
than  tlie  customary  baggage  check  by  the 
provision  of  the  act  to  regulate  commerce 
of  February  4,  1887,  S  20,  as  amended  by 
the  act  of  June  20,  1906.  that  a  railway 
company  receiving  property  for  transports- 
interstate  commerce  shall  issue  a 
:ir  bill  of   lading  therefor.     Boston 

II   il.   R.   Co.   V.   Hooker,  L.S.A.191SB,   400, 


C9  L.  ed,  I 
S.   97. 


I,  34  Sup.  Ct.  Rep.  526,  233  U. 

10.  No  DegligenFe  sufflcient  to  hold  a. 
railroad  company  liable  for  loss  of  hand 
baggage  of  a  passenger  is  shown  b;  the  fact 
that  the  porter  took  it,  with  that  of  other 

Sassengers,  to  remove  it  from  the  car  at 
estination,  and  placed  it  in  the  vestibule, 
and  tliat  wlien  the  owner,  who  was  nmong 
the  last  to  leave  the  car,  reached  the  vesti- 
bule, it  was  gone.  Union  P.  R.  Co.  v. 
Grace,  L.R.A.IBISB,  60B,  143  Pae,  353.  — 
Wyo,  — .  (Annotated) 

11.  To  avoid  liability  for  a  theft  of  a 
passenger'a  property  while  he  is  asleep  at 
night,  a  sleeping  car  company  must  keep  a 
constant  and  active  watch  in  the  aisle  of  the 
car,  Bobinson  v.  Southern  R.  Co.  L.R.A. 
191BB,  S31,  40  App.  D.  C.  649, 

(Annotated) 

12.  A  railroad  company  carrying  upon 
its  train  the  care  of  a  sleeping  car  conipa  y 
is  under  the  Hame  liability  as  the  latter 
company  for  the  lotis  of  property  of  pas- 
eengers  in  the  sleeping  car  by  theft,  Bob- 
inaon  v.  Southern  R.  Vo.  L.R.A.191SB,  621, 
40  App.  D.  C.  540. 

13.  A  regulation  contained  in  the  pub- 
lished tariffs  of  an  interstate  railway  car- 
rier on  file  with  the  lntei-st;ite  Commerce 
Commisaiun.  hmiting  its  bagi^uge  liability, 
to  $100  unless  a  greater  value  is  declared 
and  stipulated  by  the  owner  and  the  excess 
charges  paid,  is  binding  upon  the  pas^^enger 
ID  case  of  loss  of  the  baggage  through  the 
carrier's  negligence,  regardless  of  the  pas- 
senger's lack  of  knowledge  of  or  assent  to 
such  regulation,  and  regardless  of  the  car- 
rier's failure  to  inquire  as  to  the  value  of 
the  baggage,  or  of  its  outward  appearance 
as  indicating  greater  value,  any  slate  law 
or  policy  to  the  contrary  having  been  sup- 
t^rscded  when  Congress,  by  the  amendment 
of  June  29,  1906,  to  the  act  to  regulate  com- 
merce of  February  4,  1887,  took  possession 
of  the  subject  of  the  interstate  railway 
transportation  of  property.  Boston  &  M. 
R.  Co,  v.  Hooker,  L,R.A.19ISB,  450,  .'■>8 
L.  cd.  B68,  34  Sup.  Ct.  Rep.  526,  233  U.  S. 
07. 

Discrimination   t>etwfcn    transfer   com- 

14.  A  railway  company  Is  not  prohibited 
from  granting  to  a  local  transfer  company, 
in  good  faith  and  for  public  convenience, 
the  exclusive  privilege  of  occupying  a  por- 
tion of  a  atation  platform  and  groimd  for 
the  purpose  of  soliciting  pnlronagc  in  the 
business  of  transferring  through  passengers 
and  baggage  arriving  on  its  trains  to  the 
station  of  another  railway  company,  by  any 
rule  or  principle  of  the  common  law,  nor  by 
S%  7,  8,  and  0,  chap.  »,  Acts  1913,  West 
Virginia  Code,  chap.  15o,  gg  642-644,  re- 
lating to  the  duties  of  connecting  lines  of 
railroad  and  the  subject  of  changing  rates, 
fares,  and  charges  of  public  service  corpora- 
tions, and  providing  that  it  shall  be  un- 
lawful for  any  public  service  corporation  to 
make  or  give  any  undue  or  unreasonable 
preference  or  advantage  to  any  particular 
company,  or  to  subject  any  particular  com- 
L.R.A.1915B. 
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pany,  traffic,  or  service  to  any  undue  or 
unreasonable  prejudice  or  disadvantage  in 
anr  respect  whatsoever.  Rose  v.  Public 
Service  Commission,  L.R.A.191SB,  3SS,  83  S. 
E.  85,  —  W.  Va,  — . 

15.  The  rights  of  a  competing  transfer 
company  are  not  violated  by  the  grant  by  a 
railway  company  to  a  local  transfer  com- 
pany, in  good  faitli  and  for  public  con- 
I'enience,  of  the  exclusive  privilege  of  oc- 
cupying a  portion  of  its  station  platform 
and  ground  for  the  purpose  of  soliciting 
patronage  in  the  business  of  transferring 
through  passengers  and  baggage  arriving 
on  its  trains  to  the  station  of  another  rail- 
way companv.  Rose  v.  Public  Service  Com- 
mission, L.RJL.19ISB,  308,  83  S.  E.  85,  — 
W.  Va.  — .  (Annotated) 
Rates;  filing. 

16.  A  limitation  as  to  the  baggage  lia- 
bility of  an  interstate  carrier,  based  upon 
the  re<[uirement  to  declare  its  value  when 
more  than  $100,  and  pay  an  excess  charge, 
is  a  regulation  determinative  of  the  rate 
to  be  charged  and  affecting  the  service  to 
be  rendered  to  the  passenger  within  the 
meaning  of  the  act  to  regulate  commerce 
of  February  4,  1887,  §  6,  as  amended  by  the 
act  of  -June  2B,  1000,  which  requires  regu- 
lations of  that  character  to  be  filed  and 
posted  in  accordance  with  its  provisions  as 
a  part  of  the  carrier's  tariff  schedules.  Bos- 
ton i  -M.  R.  Co.  V.  Hooker,  L.Rji..I915B,  450, 
58  L.  ed.  808,  34  Kup.  Ct.  Rep,  526,  233  U. 
S.  97. 


CASE. 

Injury  to  business. 

Joint  liability  for,  see  Joint  Creditors 
and  Debtors,  3. 

Conclusiveneaa  in  common -law  action 
for  interference  with  business  of 
judgment  in  action  between  same 
parties  under  Sherman  anti- trust 
act,  see  Judgment,  4. 

Question  for  jury  as  to  whether  acts  of 
agent  were  within  scope  of  author- 
ity,  see   Trial,    1. 

1.  A  merchant  who,  upon  losing  the 
agency  for  a  particular  sewing  machine,  for 
the  purpose  of  ruining  the  business  of  his 

—  !ssor,  procures  some  secondhand  ma- 
>s  and  advertises  them  as  new,  of  lat- 
est pattern,  with  all  improvements,  at  one 
half  the  price  charged  by  his  successor  tor 
new  machines,  is  liable  to  him  in  damages 
for  the  injury  thereby  caused.  Boggs  v, 
Duncan-Schell  Furniture  Co,  L.R.A.tSlSB, 
1196,  143  N.  \V.  482.  —  Iowa,  — . 

2.  A  trader  who  misrepresents  his  com- 
petitor in  some  material  matter,  thereby 
causing  damage  to  his  competitor's  business, 
renders  himself  liable  in  damaj^es.  Virtue 
V.  Creamery  Package  Mfg.  Co.  £.RJl.191SB, 
1179,  142  N.  W.  930,  123  Minn.  17. 

( Annotated ) 

3.  Notices  of  infringement  and  threats 
of  suit  made  by  one  in  good  faith  and  in 
the  honest  and  reasonable  belief  that  his 
claims  are  valid,  and  in  an  honest  effort  to 
protect  them  from  invasion,  are  not  action-  , 
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able  oven  though  liis  patent  pi-ovea  invi 
but  if  the  iwtciitee  is  pursuing  a  co 
which  is  calculated  unncccHNarily  to  injure 
unothcr'fl  biiHineiig,  and  tvith  tlie  intention 
n(  BO  doing,  his  conduct  will  be  deemed  ma- 
licious; and  if  his  patent  Tails,  ao  that  his 
representations  are  fal«e.  they  are  action- 
able. \'irtue  V.  Creamcrv  Package  Mfg.  Co. 
I..H.A.1915B,117»,  142  N.  W.  930,  123  Minn. 
17. 

4.  Representation 8  by  the  niauufacturer 
of  a  patented  article  that  an  article  manu- 
factured by  a  competitor  is  an  infringement 
are  material,  ho  as  to  render  the  one  mak 
ing  them  liable  for  resulting  injury  to  tii< 
competitor  if  they  are  falee  where  tile  prin- 
ciple claimed  to  be  infringed  is  exaential  to 
the  manufacture  of  any  successful  article 
such  as  that  in  question,  and  where  there 
is  evidoiiee  that  the  representations  and 
threats  cause  damage  to  the  com  pot  i  tor. 
\'irtue  V.  Creamery  I'ackage  Mfg.  Co.  L.R.A. 
191BB,  1179,  142  N.  W.  030,  123  Minn.  17. 


CAUSE. 

Of  loss,  death  or  injury,  ( 
7,  8. 


CEMENT. 

Implied  warranty  of  iitness  on  sale  of, 

see   Sale,  7. 
Breach  of  warranty  on  sale  of,  see  Sale, 

8,  0. 


CHANGE  OP  POSITION. 

By  one  setting  up  csto])pel,  see  ICstop- 
I)ol,  3. 

CHATTEL  MORT<;.\(iE. 

Right  of  holder  to  priority  of  payment 
out  of  bankrupt's  estate,  see  Bank- 
ruptcy, 1,  2. 

CHECKS. 

As  to  duties  and  liability  of  bunk,  with 

respect  to.  see  Banks. 
SutTioiencj   of   pleading   as    to   lack   of 
authority    of    corporate    officer    tu 
draw  checks  to  his  own  order,  see 
Pleading,  2. 
Effect  ol  delay  by  one  issuing  check,  to 

assert  his  rights,  see  Ks^ppel,  4. 
1.  An  instrument  sent  by  the  grand 
lodge  of  a  fraternal  society  in  payment  of 
a  death  claim,  directing  the  bank  on  which 
it  is  drawn  to  "pay  to  the  order  of  A  (l)ene- 
ficiary)  of  B,  deceased,  lat«  member  of  C 
J^ge  .  .  .  located  at  D"  and  payable 
I..R.A.ltl]5n. 


out  of  the  bonetlciary  fund,  is  in  legal  effect 
and  ordinary  bank  check.  Grand  Lodge, 
A.  O.  I',  \V.  V.  !«tate  Bank,  L.H.A.1816B, 
BIS,  142  Pac.  0T4,  02  Kan.  ST6. 

2.  A  check  payable  to  the  order  of  the 
treasurer  of  a  town  in  legal  elTect  stands 
upon  the  same  footing  as  if  payable  to  the 
town.  Qniucy  Mut.  F.  Ins.  Co.  v.  Inter- 
national Trust  Co.  L.R.A.19HB,  7M,  104  X. 
E.  K45,  217  Mass.  370. 

3.  The  rule  that  where  one  of  two  in- 
nocent persona  must  suffer  by  the  fraud  of 
a  third,  the  loss  must  rest  where  it  falls, 
does  not  apply  in  favor  of  a  bank  which 
eollecls  for  another  bank  as  its  property  a 
check  payable  to  the  treasurer  of  a  town, 
and  indorsed  by  him,  which  was  issued  in 
payment  of  a  forgeii  town  note,  so  as  to 
throw  the  loss  on  the  drawer  of  the  check, 
since  the  collecting  l)ank  was  charged  with 
notice  that  the  chock  was  the  property  of 
the  town,  and  could  not  l>e  indorsed  for 
circulation.  Quincy  Mut.  F,  In.:.  Co.  v.  In- 
ternational Trust  Co.  L.R.A.181SB,  7Sfi,  1&4 
N.  E.  845,  217  :MaBS.  370. 

4.  A  bank  which  collects  a  check  pay- 
able to  the  treasurer  of  a  town,  and  credits 
the  proceeds  to  its  ciff respondent,  another 
bank,  as  the  property  of  the  latter,  to  which 
it  had  been  fraudndently  transferred  with 
the  indorsement  of  the  trcaaurer  upon  it,  ia 
liable  to  account  for  the  procoeda  to  the 
maker  of  the  check,  who  issued  it  in  pay- 
ment of  a  forged  note  of  tlie  town.  Quincy 
Mut.  F.  Ins.  Co,  V.  International  Trust  Co. 
L.ILA.1919B,  7SS,  104  N'.  K.  845.  217  Mass. 
370.  (Annotated) 


!>ee  Municipal  Corporations. 

CLAIMS. 

Against   decedents'  estates,   se< 
tors  and  Administrators. 


Slechanic's    lien  a    for,    see    Mechanics' 

Xegligcnce  in  permitting  coal  to  roll 
over  edge  of  steep  decline,  see  Scg- 
ligenoc,  1.  2. 


con  K  FF  X  n  AXTS. 

Contriliution  between,  see  Contribution 

and  Indemnity, 

COLI..\TERAL  ATTACK. 

On  judgment,  see  Judgme^(,j^(j[^ 


COLOR  OF  TITLE— CONSTITUTIONAL     LAW. 


COMMISSION  govl:knment. 

Validity   of   provision    for   preferential 
voting   in   election   of 
era,  see  Elections,  1,  2. 


Of  plai 


V  Pleading,  2,  5 


COMPKOMISE  ASD  SETTLEMENT. 

Validity  of  not«  given  in  settlement  of 
eontroversy  as  to  amount  due,  see 
itille  and  Notes,  2. 

Duress  in  securing,  see  Duress,  2. 

1.  A  subsetjuent  agreemeut  betvrei-n  par- 
ties who  bave  been  doing  businesH  under  a 
written  agreement,  made,  upon  diflerence^ 
and  cantiiigencies  arising  which  were  not 
foreseen  and  provided  for  in  tlie  original 
agreement,  ''in  order  to  avoid  com  plica- 
tions," is  based  upon  a  sufiicieDt  cotiHidera- 
tion  although  no  pecuniary  conaidiTation 
pasxed.  KuBsell  v.  I^mbert,  L.B.A.1916B, 
30,  !14  Pac.  64.  14  Idaho,  284. 

2.  The  settlement  of  disputcB,  and  Us- 
ing a  basis  on  which  such  settlement  shall 
be  made,  is  a  suflicient  consideration  fur 
an  agreement  or  contract  of  compromise. 
Kiie»ell  V.  I^uibert,  L.R.A.lftlSB,  20,  Q4  Pac. 
34,  14  Idaho,  2S4.  (Annotated) 

3.  A  court  cannot  go  back  of  a  valid 
compromise  to  determine  who  was  in  tht; 
right  in  the  original  contention.  Kiler  v. 
Wobletz,  L.K.A.1815B,  11,  101  Pae.  474,  79 
Kan.  7  IB. 


COJiDITIOX. 

To 


13. 


Conditions  precedent  to  action  to  en- 
force stockholders'  liability,  sec 
Corporations,  1. 

Parol  evidence  of,  see  Evidence,  21,  22. 

In  insurance  policy,  see  Insuranee,  4,  5. 

Of  right  to  have  deed  declared  to  be  a 
moi'tgage,  see  Mortgage,  1. 

CONFLICT  OF  LAWS. 

As  to  validity  and  effect  of  foreign  judg- 
ment, see  Judgment,  8,  9. 


For    compromise    and    settlement,    see 

Compromise  and  Settlement,  1,  2. 

For  contracts,  generally,  see  Contracts. 


CONSTITUTIONAL   LAW. 

Provision     against     imprisonment     for 
debt,  see   Imprisonment   for   Debt. 
Delegation  of  power. 

1.  There  is  no  delegation  of  legislative 
power  investing  in  the  state  tax  commis 
sion  the  power  of  appointing  assessors  of 
Incomes  and  fixing  their  salaries.  State  ex 
rel.  itolens  v.  Frear.  L.Rjl.iai9B,  S<9,  .134 
N.  W.  873,  148  Wis.  458. 

2.  A  provision  in  a  statute  for  the 
maintenance  of  washhouses  by  coal  miners, 
only  upon  petition  of  their  eiaployces,  is 
not  an  unconstitutional  delegation  of  legis- 
lative power.  Booth  v.  State,  L.B.A.1910B, 
480,  100  N.  E.  563,  17!)  Ind.  4«6. 

3.  A  statute  providing  that  the  countj- 
hoard  or  auditor  "maj"  license  any  voter  in 
its  county  as  an  auctioneer,  and  providing 
a  penalty  for  selling  property  at  auction 
without  such  license,  is  not  a  delegation  of 
legislative  power  t«  such  officers.  Wright 
V.  Mav,  L.ajl.ieiSB,  151.  14B  N,  W.  9,  127 
Minn.  ISO. 

Separation   of   |iowcrs. 

Relation  of  courts  to  other  departments, 
of  government,  see  Courts,  2,  3. 

4.  A  board  of  equalization  consisting  ot 

aessors.  created  for  the  purpose  of  equaliz- 
ing assessments  and  adjusting  individual 
assessments,  may  be  given  judicial  powers 
under  a  constitutional  provision  that  the 
judicial  power  of  the  state  shall  be  vested 
in  certain  eourts  "'and  such  other  courts, 
commissioners,  or  boards"  as  may  be  estab- 
lished bv  law.  Hopper  v.  Oklahoma  Coun- 
ty, L.R.A.1816B,  875,   143  Pae.  4,  —  Okla. 

Equal  protection  and  privileges. 
See  also.  Infra,  II. 

.).  Providing  for  increasing  the  assess- 
ment against  a  nonresident  taxpayer  n'ith- 
out  notice  does  not  deprive  him  of  any  privi- 
leges or  immunities  guaranteed  by  the 
Federal  Constilution.  State  ex  rel.  Rolens 
V.  Frear,  LJI.A.1915B.  568,  134  N.  W.  873, 
148  ^^■is.  456. 

fl.  A  statute  providing  that  the  county 
^board  or  auditor  may  license  any  voter  in 
'its  county  as  an  auctioneer,  and  providing 
a  penalty  for  selling  property  at  auction 
without  such  license,  thereby  excluding  non- 
residents and  aliens  from  such  privilege. 
does  not  violate  the  provision  of  the  Fed- 
eral Constitution,  that  no  state  shall  make 
or  enforce  any  law  which  shall  abridge  the 
privileges  or  immunities  of  citizens  of  the 
United  States,  or  deny  to  any  person  within 
its  jurisdiction  equal  protection  of  the  law. 
Wright  v.  May,  L.B.A.1915B,  151,  149  X. 
W.  9,  127  Minn.  150. 

7.  A  statute  providing  that  the  county 
board  or  auditor  may  license  any  voter  in 
its  county  as  an  auctioneer,  and  providing 
a  penalty  for  selling  property  at  auction 
without  such  license,  thereby  excluding  non- 
residents  and   aliens   from   such   privileges. 
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is  not  a  violation  of  the  provigion  of  the 
Federal  CoDHtitutiou,  that  citizens  of  eanli 
state  shRll  be  eotitteil  to  all  the  privileges 
and  immiinttiea  of  eitizena  in  the  several 
states.  WTight  v.  May,  L.H.A.1815B,  151, 
140  N.  W.  9,  127  Minn.  150. 

B.  A  statute  providing  that  the  county 
board  or  auditor  may  license  any  voter  in 
its  county  as  an  auctioneer,  and  providing 
a  penalty  for  selling  property  at  auction 
nithout  such  licenne,  thereby  excluding 
alii'iia  From  such  privilege,  is  not  a  violation 
of  a  fonstitutioiial  provision  that  no  mem- 
ber of  the   state  shall   be  deprived  of  any 


1819B,  151,  149  N.  W.  9,  127  Minn.  150. 

9,  Ta.\iog  real  estate  and  also  the  in- 
rome  therefrom  does  not  deny  the  owner  the 
equal  protection  of  the  laws  within  the  pro- 
hibition of  the  Federal  L'onatitution.  State 
ex  rel.  Rolens  v.  Frear,  L.RJ1.1915B,  968, 
134  N.  W.  073.  148  Wis.  456.       (AnnoUted) 

10.  Imposing  a  progressive  tax  on  in- 
comes does  not  deny  taxpayers  the  equal 
protection  of  the  laws  within  the  prohibi- 
tion of  tlie  Federal  Constitution,  fjtate  ex 
rel.  Rolens  v.  Frear,  L.H.A.1915B,  969,  134 
N.  \V.  B73,  148  Wis.  456. 

I>ue    proL-csB    of    law;     right    to    lite, 
llb^rly,   and   |iropci-ty. 

11.  A  statute  requiring  coal  miners  to 
maintain  washhousea  for  their  employees 
docs  not  deprive  thetQ  of  Ibeir  property 
without  due  proccxs  of  law  or  of  the  equal 
protection  of  the  laws.  Booth  v.  State. 
LJI.A.1915B,  420,  100  N.  E.  563,  17!)  Iiid. 
405.  (Annotated) 

12.  Xo  constitutional  right  of  liberty  or 
property  is  infringed  hy  a  statute  forbid- 
ding the  aaignment  of  wages  to  be  earned. 
Heller  v.  Lutz.  L.Bjl.l819B,  191,  164  S,  W. 
123.  254  Mo.  704. 

13.  An  ordinance  imposing  a  Ikense  ta\ 
upon  the  use  in  a  business  of  trading  stampa 
purchased  from  another  ia  not  unconstitu- 
tional as  to  the  latter,  on  (lie  ground  that 
it  deprives  him  of  his  property  witliout  due 
process  of  law,  impairs  the  oblifi^ation  of 
his  contracts,  or  operates  in  restraint  of 
trade.  Sperry  &  Hutchinson  Co.  v.  Tacoma, 
L.R.A.1919B,  841,  122  Pac,  1060,  68  Wash. 
254, 

14.  No  constitutional  right  of  liberty  is 
infringed  by  forbidding  the  carrying  of  a 
red  flag  in  parade.  t'om.  v.  Karvonen, 
L.R.A.1915B,  706,  108  N.  E.  550,  21it  Masa. 
30.  (Annotated) 

15.  A  person  is  not  deprived  of  hia  prop- 
erty without  due  process  of  law  where  a 
judgment  in  a  previoua  suit  against  the 
person  to  whoae  interest  he  aucceeded.  based 
upon    constructive   service,    in    which    such 

ferson,  whose  true  name  is  "Albert  B.  Gcil- 
itas,  asaignee,"  was  named  as  "Albert  Guil- 
fuss,  assignee,"  is  sustained  as  valid  against 
a  collateral  attack.  Ordean  v.  Grannis. 
L.R.A.1915B,  1149,  136  N.  W.  575,  1026.  118 
Minn.  117, 
Police  power. 

16.  A  drainage  district  organized  to  re 
deem  land  for  agricultural  purposes  is  not 
L.R.A.IBlaB. 


such  a  governmental  agency  that  it  cau 
taice  private  property  without  compensation 
in  the  exercise  of  tiie  police  power  for  the 
suppression  of  disease,  although  the  con- 
struction of  its  system  may  remove  stag- 
nant water  which  may  tend  to  breed  disease. 
People  ex  rel.  Peeler  v.  Chicago  &  E.  I.  R. 
Co.  L.RJL1916B,  486,  104  X.  £.  831,  262 
III.  492. 

17.  In  the  exercise  of  the  police  power, 
the  state  and  municipal  authorities  may 
make  all  such  provisions  as  are  reasonable, 
necessary,  and  appropriate  for  the  protec- 
tion of  the  public  health  and  comfort,  and 
when  any  such  provision  has  a  real  and  sub- 
stantial relation  to  that  object,  and  do*« 
not  interfere  with  the  cnjoymeut  of  private 
rights  beyond  the  necessities  of  the  situa- 
tion, every  intendment  is  to  be  made  in 
favor  of  its  lawfulness,  Toledo  Disposal  Co. 
v.  State,  LJi.A.1919B,  1307,  100  X.  E.  ■>. 
SO  Ohio  St.  230. 

18.  The  business  of  keeping  a  hotel,  lodg- 
ing house,  or  rooming  house  is  one  so  far 
affecting  the  public  health,  morals,  or  wel- 
fare that  it  Is  competent  for  the  legislaturv. 
in  the  exercise  of  the  police  power,  to  au- 
thorize municipal  authorities  to  require 
persons  conducting  such  a  business  to  ob- 
tain a  license.  Cuteinger  v.  Atlanta,  L.R.A. 
19198,  1097,  »a  S,  E,  263,  —  Ga.  -— , 

(Annotated) 

19.  An  act  to  prevent  holding  under 
herd,  or  in  any  inclosure,  unaccompanied 
by  their  mothera,  calves  of  neat  cattle  un- 
der aeven  months  of  age.  is  not  violative  of 
any  constitutional  provision,  but  is  sustain- 
able under  the  police  power,  where  such 
regulation  appears  reasonably  necessary  to 
prevent  the  larcenv  of  voung  animals.  Statv 
v.  Urooken,  L.K.a:1919B,  813,  143  Pac.  470, 
—  N.  M.  — .  (Annotated) 
iiniMilrlng  obligation  of  contracts. 

20,  A  judgment  for  damages  for  a  tres- 
pass to  real  estate,  where  the  tort  benefited 
the  tort  feasor 'a  estate  to  the  full  extent 
of  the  actual  damages  recovered  by  the  in- 
jured party,  ia  not  a  judgment  upon  a  tort, 
pure  and  simple,  but  upon  a  cauae  of  ac- 
tion so  far  contractual  as  to  bring  the  judg- 
ment within  the  protection  of  the  provi- 
sions of  the  Federal  Constitution  against 
legislation  impairing  the  obligation  of  a 
contract.  Douglass  v.  Loftus,  LJLA.1B1SB, 
797,  11!)  Pac.  74,  85  Kan.  720. 

21.  A  legislature  which  has  reserved 
power  to  alter  every  corporate  power  grant- 
ed by  it  may,  without  unconstitutionally 
impairing  the  obligation  of  the  contract, 
authorise  corporations  to  make  their  stock 
assessable,  although  at  the  time  it  was  is- 
sued both  the  ccrtifleate  of  incorporation 
and  certificates  of  stock  themselves  declared 
that  it  should  not  be  aasessahle.  Somer- 
ville  V,  St,  Ixiuis  Min.  k  Slill,  Co.  L.H.A. 
1916B,  811,  127  Pac,  464,  46  Mont.  268. 

(Annotated) 

22.  The  right  to  maintain  an  action  to 
enforce  the  liability  of  a  stockholder  tor  k 
judgment  against  the  corporation  upon  a 
tort  which  benefited  the  corporation  to  the 
extent  of  the  recovery  is  not  affected  by  suh- 
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Boqueiit  statues  changing  tiie  remedy  sgaintt 
atwkholdera  to  a  suit  by  a  receiver, 
limiting  the  liability  of  atockholdera,  t 
Huch  laws  would  impair  the  obligatioi 
tile  judgment  contract.  Couglasa  v.  Loftus, 
L.K.A.1815B,  797,  IIB  Pac.  74,  85  Kan.  720. 
(Annotated) 
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COSTESIPT, 

1.  An  information  for  contempt  cannot 
he  filed  by  a  judge  of  the  court  against  a 
physician  for  inciting  the  institution  of  an 
action  for  damages  for  an  alleged  personal 
injury  which  haa  no  basis  in  fact.  Melton 
V.  Com.  L.H.A.1915B,  689,  170  S.  \Y.  37.  — 
Ky.  — .  (.\nnotfttpdl 

2.  One  ia  not  puniahable  for  contempt 
in  failing  to  produce,  in  response  to  a  sub- 
po-'ns  dnires  tecum,  papers  which  are  in  pos- 
se-ision  of  his  partners  at  the  firm's  place  of 
business  in  a  foreign  country,  and  which 
relate  to  such  buainesa.  Munroe  v.  United 
States,  L.R.A.1&ISB,  8B0,  216  Fed.  107,  — 
C.  C.  A.  — .  (AnnoUted) 

3.  When  a  court  is  composed  of 
branches,  a  judge  of  any  branch  may  punish 
for  contempt  committed  against  any  other 
branch.  Melton  v.  Com.  L.R.A.ieiSB,  6S9, 
170  S.  \y.  37,  —  Ky.  — . 

CONTR.\CTORS, 

Bond  of,  see  Bonds. 

Discharge  of  surety  on  bond  of,  see 
Principal  and  Surety. 

Bight  of  contractor  of  street  pavement 
to  remove  it  on  refusal  of  city  to 
pay  therefor,  see   Public    Improvc- 

Injunction  against  interference  with  re- 
moval liy  contractor  of  pavement 
rejected  tiecause  not  complying 
with  contract,  see  Injunction.  2. 

Dissolution  of  temporary  injunction  to 
prevent  city  from  interfering  with 
removal  of  paving  by  contractor, 
see  Injunction,  7. 

Effect  of  judgment  denying  right  of 
contractor  to  recover  for  street 
pavement  on  his  right  to  remove 
his  material  from  tlie  street,  see 
Judgment,  ». 

Laches  of  paving  contractors  in  at- 
tempting to  remove  pavement  for 
which  tiiey  have  not  been  paid,  see 
Limitation  of  Actions.  3. 

Running  of  limitation  against  right  of 

contractor  to  remove  pavement  -for 

which   he   has   not   been   paid,   see 

I.imitution  of  Actions,  3. 

L.R.A.IDI0B.  7 
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CONTR.\CTS, 

Impairing  obligation  of,  ace  Constitu- 
tional Law,  20-22. 

Contract  of  indemnity,  see  Contribu- 
tion and  Indemnity. 

Presumption  and  burden  of  proof  as  to, 
ace  Evidence,  13. 

Parol  evidence  to  vary  written  con- 
tract, see  Evidence,  19-22. 

Power  of  married  woman  to  contract, 
see  Husband  and  Wife, 

Novation,  see  Novation. 

Sale  of  personalty,  see  Sale. 

Instruction  in  action  on,  generally,  sec 
Trial,  9. 

Sale  of  real  property,  see  Vendor  and 
Purchaser, 

Contract      for      towage      service,      ace 
Towage. 
Implied  HgreemenlH. 

Right  of  client  to  recover  from  third 
person  for  services  rendered  by  at- 
torney which  benellt  both,  see 
Contribution   and   Indemnity,   1. 

1.  No  implied  agreement  to  return 
advance  payments  made  by  an  automobile 
dealer  to  a  distributing  company  upon  the 
signing  of  an  agency  agreement  in  which  a 
certain  numlwr  of  ears  are  ordered,  arises 
upon  the  failure  of  the  dealer  to  sell  any 
cars  and  his  consequent  failure  to  take  any 
of  the  cars  ordered.  Gile  v.  IntcrsUte 
Motor  Car  Co.  L.R.A.1916B,  109,  145  N.  H". 
732,  2T  N.  D.   108.  (Annotated) 

For  bills  or  notes,  see  Bills  and  Notes, 

For  compromise  and  settlement,  Bee 
Compromise  and   Settlement,  1,  2. 

2.  An  agreement  between  an  auto- 
mobile dealer  and  a  distributing  company 
whereby  the  dealer  is  given  the  exclusive 
right  to  sell  automobiles  in  a  number  of 
counties  upon  his  order  for  a  number  of 
oars  and  an  advance  payment  on  each  car. 
which  was  to  be  retained  by  the  distribut- 
ing company  in  any  event,  does  not  fail  tor 
lack   of   consideration   so  as   to  entitle   the 


dealer 


the    advB 


paymi 


here   the   parties    have    treated   thi 
tract  as  valid  during  the  entire  life  thei 
of  but  the  dealer  has  been   unable 
any    of   the   cars,    consequently    none    wer 
ordered  and  none  furniebed  or  tendered  hin 
by  the  distributing  company.    Gile  v.  Inter 
state  Motor  Car  Co.  L.Rjl.lOlSB,  109,  14. 
N.  \V,  732,  27  X.  D.  108, 
Mutuality. 

3,  U'liethcr  an  agreement  between  ai 
automobile  dealer  and  a.  diatributing  com 
pany  whereby  the  dealer  is  given  the  ex 
elusive  right  to  sell  automobiles 


sell 


ber  of 

each  car,  lackt 
voidable    and 


upon 


advance  paym 
tuality  and  is  therefore 
iforceabte  while  wholly 
controlling  where  th' 
parties  liave  acted  under  it  during  the  en- 
tire period  of  its  existence,  but  under  !<uch 
circumstances  it  cannot  be  questioned  an^ 
must  to  such  extent   control    and    measure 
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109,  145  N.  W.  732,  27  X.  D.  108. 

Oilers   and    tlieir   acceptance   or    wllli- 

drnwHl. 

^Mining  lease  as  option,  terminable  at 
pleasure,  see  Mines,  4. 

4.  The  mailing  of  the  notice  vithin 
th«  thirty  days  ia  not  Biiltteieitt,  but  it  must 
lio  received  by  the  other  contracting  party 
itiiiler  a  contract  for  exchange  of  property 
giving  one  party  thirty  days  to  examine  the 
property  of  the  other  party,  and  providing 
that  at  the  end  of  thirty  days  the  contract 
'■is  to  become  binding  upon  aaid  party  un- 
Iphb  he  sooner  notities  Hrst  party  in  writing 
of  his  intention  to  abandon"  the  same. 
Wlieeler  v.  McStay,  L.R.A.IBIBB,  181,  141 
N.  W.  404,  160  Iowa,  745.  (Aunotateii) 
Eiuiretj-. 

5.  A  written  contract  for  the  aale  of 
several  artieles  of  personal  property  for  a 
sum  In  gross  is  indivisible  e\eept  by  Hubae- 
quent  a^^eement  of  the  parties,  and  the 
seller  eannot  recover  the  contract  price  or 
any  part  thereof  unless  he  substantially 
performs,  or  tenders  performance  of.  all  the 
tcrnis  ot  the  contract  on  his  part  to  be  per- 
formed. Petersburg  Kire,  Brick  *;  Tile  Co. 
V.  American  Clay  Mach.  Co.  L.BA.1916B, 
536,  108  N.  E.  33,  89  Ohio  St.  Sdil. 
Vnlldlty  and  efTect. 

Stipulation  tor  attorneys'  tecs,  see  At- 
torneys'  Kees. 

Contracts  limiting  liability  of  carrier, 
see  Carrier.  13. 

Validity  of  contracts  of  unauthorized 
foreign    corporation,   see    Corjiora- 

Contract  hy  Intoxicnted  person,  see 
Drunkenness. 

Duress,  see  Duress. 

Estoppel  to  set  up  illegality  of  con- 
tract, see  Kstoppol.  i>. 

Limitation  of  liability  by  telegraph 
company,  see  Telegraphs. 

fl.  Failure  of  a  mon<>y  lender  to  give 
the  borrower  a  memorandum  of  the  trans- 
action, when  the  seciiriticH  are  executed  as 
required  by  statute,  does  not  prevent  eu- 
forcement  of  the  aecuritiea  if  the  statute 
merelv  subjects  him  to  line  for  such  failure. 
Wood'  V.  Krcpps,  LJi.A.1916B,  851,  143  Pac. 
«01.  —  Cal.  — . 

7.  That  a  pawnbroker  has  not  complied 
with  the  municipal  regulations  for  the  con- 
duct of  such  business  does  not  affect  tlie  va- 
lidity of  a  contract  made  by  him  as  a  per- 
floiial-property  broker  in  leuding  money  on 
chattel  mortgage.  Wood  v.  Krcpps.  L.KA. 
leiSB,  8S1,  143  Pac,  Cni.  —  Cal.  —. 

5.  Failure  of  a  money  lender  to  secure  a 
liccntie  required  by  municipal  ordinance  for 
revenue  purposes  under  penalty  for  the 
transaction  of  such  buaiiieas  does  nut  pre- 
vent the  enforcement  by  him  of  liis  loan 
contracts.  Wood  v.  Krepps,  LJI.A.1916B, 
891,   143   Pac.   Gill.   —   Cal.  — . 

( Annotrttedl 

6.  An  agreement  hv  a  morlgagor  that 
he  will  forfeit  all  interest  in  the  morti>af!ed 
property,  if  he  fails  to  pay  the  debt  se- 
L.R.A.1915B. 


cured  by  a  fixed  time,  will  not  be  enforced, 
although  made  after  the  execution  of  the 
mortgage.  Holden  Land  A  Live  Stock  Co. 
V.  Interstate  Trading  Co.  L.R.A.lftlSB,  482. 
123  Pae.  7.13,  87  Kan.  221. 

10.  A  contract  by  a  railroad  company 
in  consideration  of  a  grant  of  a  right  of 
way  and  depot  sites  to  furnish  tlie  grantor 
iiiformatiou  as  to  the  points  where  stations 
would  be  located,  and  permit  him  to  pur- 
chase and  lay  out  town  sites,  the  profits  of 
which  be  is  to  share  with  the  railroad  com- 
pany is  both  ultra  virea  and  ill^al.  Jlinne- 
flota,  D.  4  P.  R.  Co.  v.  Way,  L.RJLIBISB. 
996,  148  N.  W.  858,  —  S.  D.  — . 
Ferformmice:    sufficiency. 

11.  L'nder  a  contract  for  the  sale  of 
several  articles  for  a  sum  in  gross,  the  de- 
livery of  a  part  of  the  property,  equal  in 
value  to  about  one-third  of  the  total  con- 
tract price,  is  not  surh  a  substantial  per- 
formance of  the  contract  as  will  entitle  the 
seller  to  recover  the  contract  price  or  any 
part  thereof.  Petersburg  Fire,  Brick  ic 
Tile  Co.  V.  American  Clav  Mach.  Co.  LJtA. 
191SB,  Sae,  lOH  N.  £.  33,  89  Ohio  St.  365. 
Breath  und   Us  elTect. 

Enjoining  breach  of  contract  not  to 
engage  jn,  or  aid,  competing  busi- 
ness, see  Injunction,  1. 

12.  A  covenant  by  one  selling  a  business 
not  to  conduct  the  same  kind  of  business  in 
the  aame  town  for  a  specified  time  is  not 
broken  by  lending  money  to  a  new  firm 
entering  such  business,  with  no  interest  in 
the  business  other  than  as  creditor,  or  by 
the  transfer  of  tlie  telephone  number  used 
in  the  business  to  the  new  concern.  Finch 
Hros.  V.  .Michael,  L.R.A1915B,  1204,  ft.t  S. 
E.  458,  ~  X.  C.  — .  (Annotated! 
Cliunse  or  extineulslinient. 

13.  Disallirmancc  is  not  a  prerequisite  to 
a  recovery  of  property  a  conveyance  of 
which  the  grantee  secured  without  con- 
sideration from  a  person  of  known  unsound 
mind.  Barkey  v.  Barkey,  L.R.A.191SB,  678, 
lOe  N.  E.  603,  —  Ind.  — . 

CONTRIBUTION  AND  INDEMNITV. 

Between   cotenanta,  see  Cotenancy. 
Determination    of    moot     question     in 
action  for  contribution,  see  Courts, 

1. 
Lien  for  amount  which  cotenant   shall 
conti'ibutc    for    expenses    paid    by 
other  cotenant.  see  Liens. 
When  limitations  begin  to  run  against 
claim      for,      see      Limitation      of 
Actions.  2. 
Validity  of  contract  by  married  woman 
to   indemnify  one  against  liability 
aa  surety  for   a    third   peraon,   see 
Husband  and  Wife. 
1.  A  corporation  employing  an  attorney 
hy  the  year  ia  not  entitled  to  recover  from 
another  corporation  for  his  services  in   di'- 
fending  a  suit  brought  against  both  corpo' 
rations   for   a  jiidgment  I'li   solido,  without 
showing  that  there  was  some  agreement  to 
'      ■  *  *  Louiaiana  L  X.  \\.  R. 


pay  for  his  s 
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Co.  V.  Athena  Lumber  Co.  L.R.A;  1915B,  SM, 
Oi  So.  714,  134  La.  788.  (AniioUted) 

2.  Where  two  defend.mtfl  are  condemned 
in  aoiido,  one  of  theia  cannot  obtain  a  jlidff- 
ment  agninat  the  other,  baaed  on  n  contract 
wherein  it  is  agreed  that  the  one  free  from 
fault  ehall  be  held  harmlesH  by  the  other, 
until  the  one  clainiing  the  judgment  against 
the  other  Hhows  that  it  has  paid  the  judg' 
ment  in  the  other  suit,  or  that  it  has  euf- 
fered  some  a<"tual  damage  by  the  judgment 
rendered  against  it.  Louisiana  t  N.  W.  R. 
Co.  V-  Athens  Lumber  Co.  L.Rjl.lSlSB,  W, 
64  So.  714,  134  La.  7SS. 


COnPOR.*TIONS. 

Rtockholdera  in  banks,  see  Banks.  1,  2. 

Special  <lepoait  of  stocks,  see  Banks,  11. 

!Notice  to  bank  of  by-law  of  corporate 
depositor,  see  Banks.  13. 

Kotice  to  bank  of  intended  mis- 
appropriation of  funds  by  offirer 
drawing  check  on  corporate  de- 
posit, see  Bank  a,  12. 

Bank  as  a^cnt  of  corporate  depositor  to 

Eass  on  validity  of  checks  drawn 
y  officer,  sw  Banks.  8,  8. 

Reaerved  power  to  alter  or  amend 
charters,  see  Constitutional  Law, 
21, 

Statute  making  paid-up  stock  assess- 
able as  impairment  of  obligation  of 
contract,  see  Constitutional  Law, 
21. 

fltatitte  changing  remedy  against  stock- 
holders to  a  suit  by  receiver  as  im- 
pairing obligation  of  contract,  see 
Constitutional  Law.  22. 

An  to  vltra  riret  contracts,  see  also 
Contracts.  10. 

Liability  of  heirs  of  dcccaBe<l  stock- 
holder on  jiiilgmcnt  against  com- 
pany,   see    Descent    and    Distribu- 

Liability  of  estate  of  deceased  stoek- 
h  older,  see  Executors  and  Ad- 
ministrators. 

Criminal  liability  of  railroad  company 
for  obstructing  street  crossing,  see 
Highivays,  1. 

Injunction  against  unfair  and  mislead- 
ing use  of  corporate  name,  see  In- 
junction. 3.  4. 

DiBSolution  of  insurance  company,  sec 
Insurance,  2.  3. 

Removal  by  corporation  of  its  books 
and  papers  from  jurisdiction  of 
court  to  avoid  proilueing  them  be- 
fore  grand   jury,   see   Oijstructing 


JUF 
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Right  of  corporation  to  constitutionni 
protection  against  aelf-crimination, 
see  Obstructing  Justice,  1. 

Right  of  individual  to  raise  question  of 
violation  of  provision  against  con- 
solidation of  railroads,  see  Parties, 
2. 

Sufficiency  of  pleadinj;  as  to  right  of 
foreign  corporation  to  enforce  con- 
tract, see  Pleading,  4. 

Question  for  jury  as  to  H'hetlier  acta  of 
officers  were  within  the  scope  of 
their  authority,  see  Trial.  1. 


:  Pleailing, 

1.  Tlie  revivor  of  a  judgment  against  a 
corporation  is  unnecessary  iu  order  to  main- 
tain a  suit  to  collect  the  amount  thereof 
from  a  stockholder.  It  is  still  evidence  of 
the  validity,  character,  and  amount  of  the 
creditor's  claim.  Douglass  v.  Loftus, 
L.K.A.181BB,  7S7,  119  Pac.  74.  85  Kan.  T20. 

2.  Unissued  treasury  stock  is  not  to  be 
counted  in  determining  whether  or  not  the 
necessary  two-thirds  stock  of  ■  corporation 
has  assented  to  a  proposed  change  of  policy. 
Somerville  v.  St.  Louis  ^lin.  i,  MilL  Co. 
L.R.A.1916B,  811,  127  Fac.  404,  4(1  Mont. 
2H8. 

3.  Legislation  forbidding  under  penalty 
a  foreign  corporation  to  ilo  business  in  the 
state  by  branch  offices,  representatives,  or 
agents  without  having  properly  appointed 
an  agent  upon  whom  process  may  be  served 
does  not  prevent  the  enforcement  in  the 
courts  of  the  state  by  a  corporation  wliich 
has  not  complied  with  its  requirements  of 
pa.vmeut  of  the  purchase  price  of  the  goods 
sold  through  its  agent  in  the  state  and  de- 
livered to  the  purchaser.  .Model  Heating 
Co.  V.  :t]agaritv,  LJt.A.1819B,  6SS,  81  Atl. 
304.  2  Boyce  (Del.)  459. 


24. 

L  The  co-ts  of  taking  evidence  tmder  a 
motion  may  be  taxed  against  tlie  losing 
party.  aUhoiigh  there  was  no  jurisdiction 
to  order  it  to  be  taken,  if  it  was  pertinent 
to  the  issues  of  the  ease  and  was  considered 
on  the  final  hearing,  and  the  taking  of  it 
under  tlie  motion  added  nothing  to  the 
costs  of  the  case.  Klv  v.  King-Kichardson 
Co.  L.K.A.1S1SB,  lOSa,  106  N.  E.  019,  265 
111.  148. 

2.  Attorneys'  fees  provided  for  bv  Kan. 
Cen.  Ktat.  1909,  g  7(1()2,  in  actions  for  kill- 
ing or  injuring  cattle  on  railroad  tracks 
insufficiently  fenced,  are  not  nllowable  on  a 
recovery  based  solely  on  the  <iefendant's 
negligence  in  failing  to  remove  snow  from 
cattle  guards  properly  constructed.  Mar- 
tin V.  Atchison,  T.  &  S.  F.  R.  Co.  L.R.A. 
191SB,  134,  141  Pac.  699,  92  Kan.  696. 
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COTENANCY. 

Lien  for  amount  which  cotenant  shall 
contribute    for    expensea    paid    by 
other  cotenant,  bm  Lien». 
Computation  of  interest  on  amount  due 
by   cotenant    for   ta^es   and   other 
expenses,  see  Interest,  2. 
When  limitation  begins  to  run  against 
claim  for  contribution  towards  tax- 
es, see  Limitation  of  Actions,  2. 
That  a  tenant  in  common  is  attempt- 
ing to  repudiate  the  cotenancy  and  exclude 
the  other  tenant  from  tlic  property  at  tiie 
time  he  pays  taxes  and  other  expenses  for 
the  benebt  of  tlic  property  does  not  destroy 
his    right   to   contribution    from   the   other 
tenant  to  su<^h   expenses  when  the  tatter's 
rights  are  established.     Willmon  v.  Koyer, 
L.R^.191BB,  »61,  143  Pac.  itU4,  —  Cat.  —. 
(Annotated) 
COUNTIES. 

Authority  of  county  commiBsioners   to 
consent  to  discontinuance  of  inter- 
urban  railroad,  see  Carriers,  3. 
Delegation  of  power  to  county  boards, 

see  Constitutional  Law.  .1. 
Power   of   legislature   to   authorize   ap- 
peal to  courts  from  county   board 
of  equalization,  see  Courts,  3. 

COURTS. 

Contempt  of,  see  Contempt. 
Real  con  trovers)'. 

L  In  an  action  by  one  of  two  defend- 
ants against  whom  a  judgment  has  been 
obtained  in  a  previous  action  in  aolido,  to  | 
obtain  a  jndgment  against  the  other,  the  : 
court  will  not  undertake  to  determine  whose 
fault  caused  the  accident  that  was  the  basis 
of  the  previous  suit,  where  the  plaintiff  in 
the  suit  at  bar  has  not  shown  that  it  has 
BiilTered  any  loss  by  being  condemned  by 
the  judgment  in  the  former  suit.  Louisiana 
i  X.  W.  E.  Co.  V.  Athens  Lumber  Co.  L.RjI. 
iei5B,  SSe,  M  9,a.  714,  134  La.  7SS. 
Relalinn   tti  other  departmenlH  of  gov- 


Encroachment    on    judicial    power,    see 
Constitutional  Law,  4. 

2.  The  court  has  no  supervisory  control 
over  the  exercise  by  the  governor  of  his  con- 
stitutional power  to  call  out  the  military 
forces  to  suppress  an  insurrection.  Ex  parte 
McDonald.  L.K.A.1&1SB,  98B,  143  Fac.  94T, 
411  Mont.  454. 

3.  The  legislature  may  authorise  an  ap- 
peal to  the  courts,  from  the  county  Inrard 
of  equalization  created  with  power  to  equal- 
iKe  assessments  and  adjust  individual  as- 
sessments, where  such  board  is  vested  with 
judicial  power.  Hooper  v.  Oklahoma  Coun- 
ty, L.R.A.1S1BB,  875,  143   Pac.  4.  —  Okla. 


(An 


ted) 


Publication  of  notice  of  designation  of 
term  of  court  at  whicli   trial   was 
had,  see  Appeal  and  Error,  l:i. 
4.  Where  the  power  resides  in  the  su- 
preme court,  a  circuit  court  cannot  enter- 
tain a  taxpayers'  action  to  enjoin  the  audit- 
ing and  disbursing  officers  of  the  state  from 
L.R.A.1015B. 


making  expenditures  for  the  enforcement  of 
a  statute  which  is  alleged  to  be  unconsti- 
tutional. State  ex  rel.  Bolens  v.  Prcar, 
L.R.A.I81SB,  988,  134  N.  W.  673.  148  Wis. 
456. 

5.  A  taxpayer  may,  under  a  constilu- 
tional  provision  empowering  the  supreme 
court  to  issue,  inter  alia,  writs  of  iujuuctioii 
and  other  original  and  remedial  writs,  anil 
to  hear  and  determine  the  same,  maintain 
in  that  court  a  suit  as  relator  in  the  nami- 
of  the  state  to  enjoin  the  expenditure  of 
money  by  state  officials  in  the  enforcement 
of  an  unconstitutional  statute,  if  he  in  fact 
represents  the  state,  and  not  merely  his 
fellow  taxpayers,  and  the  defiance  of  the 
constitutional  demands  is  flagrant  and  pat- 
ent. State  ex  reL  Bolens  v.  Frear.  L.K.A. 
19I5B,  569,   134  X.  W.  673,  148  Wis.  456. 

6.  The  supreme  court  may,  under  its 
power  to  iasue,  inter  alia,  writs  of  injunc- 
tion and  other  original  and  remedial  writs, 
and  to  hear  and  determine  the  same,  en- 
tertain  a  suit  by  a  taxpayer  as  relator  in 
the  name  of  the  state  to  prevent  the  put- 
ting into  forre  of  a  new  system  of  ta.xation 
which  is  alleged  to  be  unconstitutional,  and 
which  will  alTect  every  taxing  district  in 
the  state.  State  ex  rel.  Bolens  v.  Frear, 
LJI.A.1815B,  fiS9,  134  N.  W.  C73,  148  Wis. 
456. 

7.  The  supreme  court  will  assume  origi. 
nal  jurisdiction  of  a  writ  of  habeas  corpus. 
where  Ibe  parties  involved  have  joined  in 
consenting  to  the  commencement  and  de- 
termination of  the  proceedings  in  that  court, 
and  where  the  case  is  of  importance.  State 
ex  rel.  Murphy  v.  Woifer,  L.R.A.191SB,  95, 
148  N.  W.  806,  127  Minn.  102. 

8.  Under  a  statute  requiring  an  appel- 
late court  to  fix  on  or  before  December  1st 
in  each  year  the  time  and  place  for  holding 
trial  terms,  and  file  the  same  in  the  office 
of  the  secretory  of  state,  designations  of 
additional  terms  need  not  be  bo  filed,  so  as 
to  come  within  the  ojieratton  of  another 
statute  requiring  publication  by  such  secre- 
tary, for  B  specified  time,  of  appointments 
fileil  with  him.  People  v.  DulTv,  L.K.A. 
1915B,  103,  105  X.  E.  830,  212  Iv.  Y.  57. 
Federal  courts. 

9.  A  Federal  court  has  no  jurisdiction 
of  a  suit  brought  between  citizens  of  the 
same  state  to  restrain  unfair  trade.  Diede- 
rich  V.  W.  Schneider  Wholesale  Wine  A.  Li- 
quor Co.  L.H.A.1916B,  SB9,  195  Fed.  35,  115 
C.  C.  A.  37. 

Rules  of  decision. 

!0.  The  courts  will  not  overturn  a  de- 
liberate    decision    upon    the    constitutional 

Kwer  of  the  legislature  under  which  the 
,;hest  political  rights  have  been  held  and 
exercised  without  question  for  many  years. 
regardless  of  the  opinions  of  the  jud^ii 
upon  the  bench  as  to  the  correctness  of  the 
decision.  Scown  v.  Cuamecki,  L.RJV.191SB, 
3*7,  108  N,  E.  276,  264  111.  305, 

COCRTS    MARTI.IL. 

Habeas  corpus  to  release  one  sentenced 
to  imprisonment  by  court  martial, 
see   Habeas   Corpus. 


COVENANTS  AND   CONDITIONS— DAMAGES. 
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CRKDIT. 

Gift  of,  acknowledgment,  see  Acknowl- 
edgment. 

Loan  of,  b;  munk'ipatity,  eve  Public 
Moneys. 

CRIMINAL  IjAVI. 

Reversible  error  in  criminal  ca<ie,  xei 
Appeal  and  Error,  l.S.  ir>.  16. 

Reversal  of  conviction  because  sen- 
tence is  below  minimvim  fixed  by 
law,  see  Appeal  and  Error,  21. 

Police  power  aa  to  crimes,  see  Constitu- 
tiODjll  Law,  10. 

Evidence  as  to  acts  and  deelarationg  of 
third  persons,  generallv,  sec  Evi- 
dei>re.  25. 

Evidence  of  other  crimes,  see  Evidence, 
28-30. 

Relevancy  of  evidence,  generally,  see 
Evidence,  31. 

Sufficiency   of  proof,  sec   Evidence,  36. 

Civil  liability  for  false  arrest  and  im- 
prisonment,   see    False    Imprison- 

Adnlteration  of  food,  see  Food,  1. 

Halieas  corpus,  see  Habeas  Corpus. 

Criminal  liability  of  railroad  company 
for  obstructing  street  crossing,  see 
Highways,   I. 

As  to  requisites  and  sufficiency  of  In- 
dictment, information  and  com- 
plaint, see  Indictment,  etc. 

Injunction  against  criminal  proceedings, 
see  Injunction,  6. 

Rieht  to  trial  by  jury,  see  Jury. 

Criminal  liability  for  nuisance,  see  Xui- 

Right  of  corporation  to  constitutional 
protection  against  self-crimination, 
see  Obstructing  Justice,   1. 

An  to  search  and  si'izure,  see  Search  and 

Title    of    statute    as    to    sentence    for 
Plurality   of  statute  as  to  punishment 


of  c 


■,  7. 


Question    vhether   statute   as   to   pui 
ishment    is   an   amendment   or   an 
independent  piece  of  legislation,  sec 
Statute.  14. 
Correctness   of   instruction   in   criminal 

cases,  generally,  see  Trial.  10. 
Iftipeachment  or  discrediting  of  witness- 
es, see  Witnesses,  2. 
Cross-examination  of  accused,  see  Wit- 
See    also   Abduction    and    Kidnapping; 
Homicide;     Intoxicating    Liquors; 

1.  No  criminal  prosecution  can  be  sus- 
tained in  Ohio  except  for  an  act  done  in 
violation  of  a  statute  or  ordinance  legally 
pajwed ;  and  the  courts  will  not  construe 
that  to  be  a  crime  punishable  under  one 
statute,  which  was  done  under  authority 
especially  granted  by  another  statute.  To- 
L.R.A.IQISB. 


I  ledo    Disposal    Co.   v.    State,    L.R.A.1815B, 
I  1307,  106  N.  F..  6,  89  Ohio  St.  230. 
j  2.  A   prisoner   sentenced    to   the   state 

'  prison  for  life,  whose  sentence  is  commuted 
I  to  one  for  a  term  of  years,  is  entitled  to 
diminution  of  that  sentence  by  reason  of 
good  conduct  commencing  on  the  day  of  his 
arrival  in  prison,  and  not  at  the  time  of  the 
eomniiitation  of  his  sentence.  State  ex  rel. 
Miirphv  V.  Wolfer,  L.R.A.191BB,  85,  148  X. 
W.  S<)6,  127  -Minn.  102.  (Annotated) 


Of  railroad   train,   see  Carriers,  7. 

DAM.IGES. 

Exeinplnry  or  punitive. 

1.  Punitive  damages  may  he  awardeil 
against  a  railroad  company  whicli.  having 
needlessly  permitted  an  overcrowded  train 
to  start  from  a  terminal  without  iiotic«  to 
passengers  that  some  would  have  to  stand, 
insults  a  passenger  who  refused  to  give  lip 
bis  ticket  unless  provided  with  a  seat,  by 
telling  him  that  a  lady  will  be  asked  to  give 
up  her  seat  to  him,  with  intent  to  humili- 
ate him.  Cava  v.  Seaboard  A.  L.  R.  Co. 
L.H.A.1915B,  918,  77  S.  E.  1017,  94  S.  C. 
282. 

For  brencli  of  warranty. 

2.  The  damages  for  breach  of  warranty 
of  a  machine  a  part  of  which  breaks  down 
are  not  necessarily  the  amount  paid  for  a 
new  part,  Fairbanks  Steam  Shovel  Co.  v. 
Holt.  L.K.A.1919B,  477,  140  Pac.  3D4,  79 
Wash.  361. 

Li  qn  Ida  led  damagrfi. 

S.  An  advance  payment  made  by  an 
automublle  dealer  to  a  distributing  com- 
pany upon  the  signing  of  an  agency  agree- 
ment in  which  a  certain  numbier  of  auto- 
mobiles are  ordered,  which  it  is  stipulateil 
in  the  agreement  may  he  retained  by  the 
distributing  company  as  liquidated  damages 
upon  the  failure  of  the  dealer  to  take  and 
pay  for  the  cars  ordered,  cjinnot  be  recov- 
ered by  the  dealer  upon  his  failure  to  take 

cars   ordered   on   the   theory   that   the 

'  is  a  penalty  especially  where  the 
proof  shows  that  the  actual  damages  suf- 
fered by  the  distributing  company  on  ac- 
count of  the  dealer's  failure  to  perform  ex- 
ceeded the  amount  of  the  deposit.  Cile  v. 
Interstate  Motor  Car  Co.  L.H.A.1B15B,  109, 
145  N.  W.  732.  27  K.  D.  108. 
.>lallclonfl  pi-osecntioii, 

4.  An  award  of  $57,600  damages  in  an 
action  by  the  patentee  of  a  certain  article 
for  malicious  prosecution  of  a  suit  for  al- 
leged infringement  is  excessive  where  there 
is  no  evidence  that  the  commercial  value  of 
the  patent  has  been  destroyed,  or  the  e:t- 
'   lo  which  it  has  been   injured,  nor  the 

nt  of  injury  to  a  plant  owned  by  the 
plaintilT  in  which  the  patented  article  was 
to  be  manufactured,  nor  any  necessity 
shown  for  the  expenditures  claimed  to  have 
been  made  hy  the  plaintiff  in  defending  the 

out  of  which  the  action  for  malicious 
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prosecution  grew,  and  where  the  total  sales 
of  the  phiintiff's  buaineas  were  less  than 
$a.O00,  and  the  total  profits  less  than  $3,- 
(lOO.  ^'irtue  V.  Creamery  Packajte  Mfg. 
Co.  L.R.A.19I5B,  1179,  142  N.  VV.  1)30.  123 
Minn.  IT. 
Conversion, 

5.  The  value  o[  tlie  use  of  the  animala 
during  the  time  of  detention  cannot  be  con- 
sidered in  estimating  the  damages  to  be 
awarded  the  owner  of  domestic  animals  in 
an  setion  for  their  conversion,  the  measure 
of  damagea  being  the  value  of  the  animals 
at  the  time  of  the  conversion  and  interest. 
MartincK  v.  Vigil,  L.H.A.181BB,  291,  142 
Pac,  920,  —  N.  M.  — .  (Annotated) 
.H^ntal  aiiKuiEh. 

Who  may  sue  for  damages  for  mental 
anguish  because  of  mutilation  of 
corpse.  Bee  Parties,  1. 

6.  The  proprietor  of  ii  theater  is  not 
liable  in  damages  for  humiliation  or  injury 
to  reputation  to  a  patron  who,  when  polite- 
ly requested  by  the  superintendent  to  be 
quiet,  followed  him  back  to  hiB  place  in  the 
foyer,  and  persisted  in  eoraplaining  so  loud- 
ly as  to  disturb  the  audience  until  the  ar- 
rival of  a  policeman  sent  for  by  the  auper- 
inti'ndiitt,  who  demanded  that  he  be  quiet 
or  leave  tlie  tlieater.  whereupon  he  walked 
out,  even  though  the  superintendent  may 
have  been  mistaken  as  to  who  was  guilty 
of  the  original  disturbance.  Russo  v.  Orph- 
eum  Theatre  ft  Realty  Co.  LJi.A.lSlSB, 
Ills,  66  So.  385,  —  Ls.  — .       (Annotated) 

7.  Damages  cannot  be  recovered  for 
mental  sufTering  due  to  ueyligent  delay  in 
the  delivery  of  a  telegram  announcing  ill- 
ness, in  the"  absence  of  any  physical  injury; 
and  the  loss  of  the  amount  paid  for  trans- 
mission of  the  message  is  not  sufficient  to 
jiustain  such  recovery.  Corcoran  v.  Postal 
Teleg.-Cable  Co.  LJlJl.l»16B,  662,  142  Pac. 
-la,   »0   Wash.   570. 

DEATH. 

Presumption  and  burden  of  proof  as  to, 
see  Evidence,  3-9. 

DEBT. 

Liability  of  heirs  for  debts  of  ancestors, 
see  Descent  and   Distribution. 

Imprisonment  for,  Bee  Imprisonment 
for  Debt. 

DEBTOR    AND    CREDITOR. 

Liability  of  heirs  for  debts  of  ancestor, 
see*  Descent  and   Distribution. 

Duress  by  creditor,  see  Duress. 

Joint  creditors  and  debtors,  see  Joini 
Creditors  and  Debtors. 

Lien  of  creditor,  see  Mechanics'  Liens 

Effect  of  bequest  in  will  to  cancel 
debt  of  testator,  see  Wills. 


DECEDENTS. 

Administration  of  estates  of,  see  Ex 
tors  and  Administrators. 

DECLARATIONS. 

Evidence  of,  see  Evidence,  25,  28. 
In  pleading,  see  Pleading,  2,  3. 
L.R.A.1B15B. 


DEDUCTIONS. 

From  sentence,  ace  Criminal  Law,  S. 
From  legacy,  see  Legacies. 

DEEDS. 

Unrecorded  deed   as  color  of  title,  see 

Adverse  Possess  ion. 
Construing  deed  as  mortgage,  see  Mort- 
gage, 1,  2. 
A  deed  executed  by  using  the  hand 
of  an  unconscious  person  to  make  his  mark 
on   tlie  paper  at  tlic  place  of  ai;;naturc  is 
void.     Barkey  v.  Barkey,  L.R.A.1915B,  678, 
106  N.  E.  609,  —  Ind.  — .         (Annotated) 

DEFENSES. 

In  general,  see  Action  or  Suit. 

In    proceeding   to   abate   nuisance,   see 

Nuisances,   1,   S. 
In  prosecution  for  rape,  see  Rape. 

DEI-.\V. 

In  issuing  execution,  see  Evecutirai. 
In  applving  for  benefit  of  bequest,  see 
Wills.  3. 

DKLEG.ATION  OP  POWER. 

Constitutionality  of,  see  C-onstitutional 
I.«w.  IS. 


DEPOTS. 

Validity  of  speculative  contract  be- 
tween railroad  and  individual  for 
laying  out  of  town  sites  at  points 
where  stations  will  be  located,  see 
Contracts,  10. 


DESCENT  AND  DISTRIBUTION. 

Presumption  and  burden  of  proof,  see 

Evidence,  15. 
Right  of  heirs  of  deceased  entryman  on 
public  lands,  see  Public  Lands,  1- 
3. 
The  heirs  at  iaw  or  devisees  of  a  de- 
ceased stockholder  are  liable  in  a  suit  upon 
a  judgment  rendered  against  the  company 
after  the  stockholder's  death,  to  the  extent 
of  the  property  inherited  bv  or  devised  to 
them.      Douglass    v.    T*ftus.    L.ILA.ISISB, 
7B7,  110   Pac.  74,  85  Knn.  720. 


DETOUKED  TRAIN. 


:    local    passengers   ( 


DISCOURTESY— DUK  PROCKSS  OF    LAW. 
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DISCOURTESY. 

As  ground  for  divorce,  sec  Divorrc  and 
Separation. 

DISCOVERY    AND    INSPECTION. 

Emplnvees  who  were  to  he  compen- 
eated  on  the'  baaia  of  percentage  of  sales, 
aud  to  whom  customers'  notes  representing 
their  sliare  of  the  proflla  had  bwn  turned 
over,  are  entitled  to  itemiJ^ed  statements 
of  the  apcounts  and  copies  of  eorrcspond- 
oncc  relatinj{  to  tlieir  pdvment  or  collection. 
Klv  V.  Kin-r-RichardMin  Co.  L.R.A.WIBB, 
1062,  109  N.  K.  619,  265  111.  148. 


DISCRETION. 


DISCRIMINATION. 

Bj  carrier  lietween  transfer  companies, 
see  Carrier,  14.  15. 

Unconstitutionality  of,  sec  Constitu- 
tional  Uiw.  5-10. 

DISMISSAL  OR  DISCONTINUANCE. 

Of  appeal,  see  Appeal  and  Error,  Z. 
Record   of  suit  that  was  dismissed   as 

(n'idencG    in    subsequent    suit,    see 

Evidence,  17. 


DISSOLUTION. 

Of  injunction,  see  Tnjimption.  7. 
Of  partnership,  see  Partnership. 


Provision  for  liquidated  dama-i^B  in 
automobile  distribution  contract, 
see  Ilamagen,  3. 

Pleading  in  action  on  automobile  dis- 
tribution contract,  see  Pleading,  3- 

DIVORCE   AND   SEPAR.\TION, 

Duty  to  pay  instalments  of  alimony 
pending  appeal  from  decree,  see 
Appeal  and  Error,  1. 

Review  on  appeal  of  decree  as  to  cus- 
tody  of  children,  see   App(-al  and 

Award  of  alimony  on  appeal,  see  Ap- 
peal and  Error,  111. 

Effect  on  interest  in  proceeds  of  insur- 
ance policy,  see   Insurance.  D. 

Enforcing  judgment  for  alimony  in 
other  state,  see  Judgment,  9. 

Decree  rendered  in  other  state  as  to  cub- 
todv  of  child,  see  Judgment,  S. 
L.B.A.lSlilB. 


1.  Uniform  and  continued  discourterr 
combined  with  exclusion  of  the  husband 
from  access  to  the  wife's  bed  and  refusal 
of  sexual  intercourse,  while  the  marria^ 
relation  remains  otherwise  unimpaired,  is 
no  ground  of  divorce,  WilU  v.  Wills. 
I,.R.A,1919B,  770,  B2  S.  E.  1082,  —  W.  Va. 
— .  [  Annotated  I 

2.  Uniform  and  continued  discourtenT 
of  one  spouse  to  the  other,  manifested  in 
various  ways,  such  as  denial  of  social  inter- 
course, coolness  of  manner,  disavowal  of 
love,  evpression  of  hatred,  and  refusal  of 
company  at  church  and  elsewhere,  while 
both  reside  together,  the  husband  provid- 
ing support  and  the  wife  performing  the 
ordinary  household  duties,  is  not  alone 
ground 'for  divorce.  Wills  v.  Wills,  L.R.A. 
1915B,  770,  82  S.  E.  1092,  —  W,  Va.  — . 

DOCUMENTS, 

Production    of,   see   Discovery   and   In- 
spection. 


DR.\INACiE    DISTRICTS. 

Right  of,  to  take  property  without  corn- 
pen  sati  on  in  exercise  of  police 
power,  sec  Constitutional  Law,  10. 

DRAINS  AND  SEWERS. 

Drainage  districts,  see  Drainage  Dis- 
tricts. 

DREDGE. 

Breach  of  warrantv  on  sale  of,  sec 
Sale,   10. 


e  Bills 


nd  Xot 


1.  A  contract  entered  into  by  person  in 
such  a  state  of  intoxication  that  lie  is  un- 
able to  comprehend  its  terms  is  voidable, 
but  not  void.  Matz  v.  Martinson,  L.R.A. 
1916B,  1131,  14»  N.  W.  370,  127  Minn.  262. 

(Annotated  I 

2.  The  failure  of  one  who  entered  into 
a  contract  while  in  such  a  state  of  intoxica- 
tion that  he  was  unable  to  comprehend  itH 
terms,  to  disaffirm  the  contract  within  a 
reasonable  time  after  having  knowleilge  of 
and   comprehending  i'      "  " ^"   '" 


Min..    _   _ 

3.  Tlie  ratification  of  a  contract  by 
one  who  entered  it  while  in  such  a  state 
of  intoxication  that  he  was  unable  to  com- 
prehend its  terms  after  having  knowledge 
of  and  comprehending  its  terms,  makes  of 
it  a  valid  and  bindine  contract.  Matz  v. 
Martinson,  L.R.A.191SB,  1191,  149  N.  W. 
370,  127   Minn.  282. 


ooglc 
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DURESS— ELECTRIC  WIRES. 


DURESS. 

1.  That  a  bank  holdinf;  a  loii^-time 
loan,  payments  on  wliich  were  overdue,  waa 
urging  payment  of  tlie  arrearages,  and  had 
the  right  "to  declare  the  whole  debt  due  it 
the  arrearages  were  not  paid,  does  not  ren- 
der its  demand  of  a  premium  for  acceptance 
of  the  whole  sum  and  releaBC  of  the  aecur- 
itr,  BO  HB  to  permit  the  debtor  to  secure  a 
loan  elsewhere,  such  duresB  aa  to  enable  tlie 
debtor  to  recover  the  premium  paid.  Ham- 
ilton V.  Kentuckv  TUfe  Sav.  Bank  k  T.  Co. 
l,Jl.A.1816B,  isi,  167  S.  W.  8B8,  1511  Ky. 
B80.  ( Annotated  1 

2.  A  creditor  does  not  work  either  a 
fraud  or  legal  dnrees  sufficient  to  avoid  an 
otherwise  valid  compromise  by  insisting 
during  the  ncjtotiations  for  a  eettlement 
that  the  sum  due  IB  much  larger  than  the 
indebte<!nesB  admitted,  or  by  threatening  to 
enforce  his  elaiin  therefor  bv  a  civil  action. 
Kiler  v.  VVohletz,  LJI.A.191SB,  1,  101  Pac, 
474,  78  Kan.  716. 


EI*:CTION. 

To  ratify  contract  made  while   into.xi- 

cated,  Bee  Drunkenness,  2. 
Of  remedies,  sec  Eleclion  of  Rpmcdies. 
Of  officers,  Boe  Officers,  2. 

ELECTION  OP  REMEDIES. 

A  suit  on  an  alle)[ed  cnuse  of  action 
that  docs  not  in  fact  exist  is  not  an  elec- 
tion of  remedies.  Virtue  v.  Creamerv  Pack- 
age Mfg.  Co,  L.R.A.1918B,  1179,  142'  K.  W. 
1130,  123  Minn.  17. 

ELECTIONS. 

1.  The  charter  of  the  city  of  Dilluth 
adopted  December  .3,  11)12.  providing  for 
preferential  voting  in  the  selection  of  city 
coinnii SB i oners  and  requiring  the  voter  to 
mark  as  many  first  choices  as  there  are 
rommissioners  to  be  elected,  does  not  ab- 
rogate tlie  provision  of  the  general  elec- 
tion law  conferring  upon  the  voter  the  right 
to  vote  (or  persons  other  than  the  regular- 
ly nominated  candidates  whose  names  arc 
printed  on  the  ballot,  Farrell  v,  Ilicken. 
i.H.A.181BB,  401,  147  N.  W.  SU.  125  Minn. 
407. 

2,  A  mnniripal  charter  providing  for 
a  preferential  ballot,  with  the  rlgh'.  of  the 
voter  to  indicate  first,  second,  and  addi- 
tional elioiccs.  and  containing  the  provision 
that  no  vote  shall  be  counted  on  the  elec- 
tion of  commissioners  unless  the  voter 
marks  as  many  first  choices  aa  there  are 
connnissionere  to  be  elected,  is  not  in  con- 
flict with  a  constitutional  provision  giving 
to  every  male  person  belonging  to  certain 
classes  the  rignt  to  vote  '-for  all  oRleers 
that  now  are  or  hereafter  may  be  elected 
hv  the  people,"  Farrell  v.  Ilicken,  L.RA. 
IBIBB,  401,  147  N,  VV.  813,  12.)  -Minn,  407. 

( Annotated ) 
QnallAratlons  of  voters. 

I'artial  invalidity  of  statute  conferring 
siilTrage  upon  women,  see  Statute, 

L.B,A.1B15B. 


Statute  extending  suffrage  to  women  aa 
amendment  of  existing  law,  see 
Statutes,  16, 

3.  Constitutional  provisions  defining 
the  qualification  of  voters  apply  to  persons 
voting  for  candidates  for  office  created  by 
the  Constitution  alone,  and  do  not  prevent 
the  legisUture  from  extending  to  women 
the  privil^[e  of  sufTrage  for  other  offices. 
Scown  V.  Czarnecki,  L.RA.1918B,  S47,  106 
N.  E.  276,  2«4  111.  305.  (Annotated! 

4.  A  statute  attempting  to  confer  upon 
women  the  privilege  of  voting  upon  all  que'i- 
tions  or  propositions  submitted  to  a,  vote 
of  tlie  electors  of  "such  municipalitiee  or 
other  political  divieioiis  of  tlie  state"  in- 
cludes all  questions  or  propositions  submit- 
ted to  the  electors  of  a  conntv.  Scown  v. 
Ciarnecki.  L.R.A.1815B,  847,  l6«  X.  E.  270, 
264  III,  305, 

5.  The  legislature  cannot  confer  npon 
women  the  privilege  of  voting  upon  proposi- 
tions, which  the  Constitution  requires  to  he 
submitted  to  the  voters,  where  they  are  not 
qualified  voters  under  the  Constitution. 
ScowD  V.  Czarnecki,  L.H.A.19HB,  447,  106 
N,  E,  276,  264  111.  305, 
Xomlnallons;  llllnR. 

6.  No  constitutional  right  of  a  candi- 
date for  a  salaried  Etate  nllice  is  infringed 
by  the  exaction  of  a  fee  of  £100  for  the  ttlin^ 
of  his  nomination  so  that  his  name  will  ap- 

eiar   on   the   official   ballot.      State   ex    rel. 
iggle  V.   Brodigan,  L.R.A.19I5B,   197,   143 
Pac.  238,  —  Nev,  — ,  (AnnoUted) 

ELECTRICAL      USES      AND      APPLI- 
ANCES. 

See  Electricity. 

ELECTRICITY. 

Right  to  carry  electric  wires  over  rail- 
road at  street  crossing,  see  Rail- 
roads, 2. 

Implied  warranty  on  sale  of  wire  for 
electric  transmission,  see  Sale.  4- 
6. 

1,  A  corporation  organized  to  furnish 
electricity  to  the  public  is  not  bound  to 
bear  the  expense  of  altering  the  apparatus 
of  consumers,  even  though  purchased  from 
it,  upon  changing  in  goiKl  faith  the  charac- 
ter of  current  supplied  so  that  the  old  appa- 
ratus can  no  longer  he  used.  Hunt  v. 
Marianna  Electric  Co.  L.R,A,191SB,  887,  170 

5.  W,  06.  —  Ark,  — . 

2.  An  electrical  company  which  tacitly 
permits  a  telephone  company  to  attsrii 
wires  to  its  pole  in  a  public  street  owes  no 
duty  to  employees  of  the  latter  to  keep  its 
wires  in  safe  condition  so  aa  to  prevent 
injury  to  them  in  ease  they  go  upon  the 
pole  to  look  after  the  wires  of  their  em- 
plovers.      Ilcskcll    V,    Auburn    Light,   Heat, 

6.  Power  Co.  L.R.A.191fiB,  11«7,  102  N.  E. 
540,  200  X.  Y.  80. 

ELECTRIC  WIRES. 

Bight  to  carry  electric  wire*  over  rul- 
road   at   street  crossing,   se*  Rail- 


ELEVATORS— ESTOPPEL. 


6. 

ELEVATORS. 

Liability  of  landlord  letting  building 
with  defective  elevator,  see  Land- 
lord and  Tenant,  5,  6. 

Proximate  cause  of  injuries,  see  Proxi- 
mate Cause,  1. 

ELKS. 

Injunction  to  rentrain  use  of  corporate 
name  of  vrhieh  the  work  "Elks" 
forms  a  part,  see  Injunction,  4. 

EMBEZZLEMENT. 

Existence  of  trust  in  property  em- 
bezzled, see  Equity,  1,  2. 

EMIXENT  DOMAIN. 

Right  to  take  property  without  com- 
penaation  in  exercise  of  police  pow- 
er, see  Constitutional  Law,  16. 
A  railroad  company  whieh  has  con- 
structed for  railroad  purposes  a  bridge  over 
a  stream  with  suRicient  provision  for  its 
flow  cannot,  in  view  of  the  constitutional 
provision  against  taking  property  without 
compensation,  be  compelled  to  widen  the 
gpan  to  accommodate  tlie  water  of  a  river 
which  a  drainage  district  wishes  to  turn 
into  the  channel  of  the  stream  by  dredging 
its  channel  reversing  its  flow,  and  construct- 
ing an  outlet  from  its  head.  People  ex  rel. 
Peeler  v.  Chicago  4  E,  I.  R.  Co.  LJt.A. 
leiSB,  4SS,  104  X.  E.  831,  262  111.  4Q2. 

(Annotated) 


EQUAL    PROTECTION    AND    PRIVI- 
LEGES. 

Sec  Constitutional  Law,  5-10. 


Revi 


of  deciaion  in.  see  Appeal  and 


■  12, 


Condition  to  cancelation  of  deed,  gee 
Contracts,  13. 

Relief   under   prayer,   see   Pleading,   1. 

See  also  Accountingi  Injunction ; 
Maxima. 

1.  An  employee  charged  with  the  care 
and  custody  of  receptacles  of  gold  dust  sus- 
tains a  relation  of  trust  to  his  employer 
so  as  to  give  equity  jurisdiction  of  a  pro- 
ceeding to  reach  property  into  which  he  has 
converted  gold  dust  which  he  feloniously  ab- 
stracted from  the  receptacles:  at  least  where 
the  properfv  is  in  otutodia  legig  so  as  not 
t.R.A.10lr)B. 


Co. 


1  be  subject  to  legal  process.    Pioneer  Min. 
-     "-'^erg,   L.RJL.191BB,  442,  215   Fed. 
C,  A.  — . 

2,  Equity  has  jurisdiction  to  enforce  a 
constructive  trust  in  property  into  which 
atoteli  property  was  converted,  although  no 
fiduciary  relation  existed  between  the  owner 
and  the  one  who  took  the  property. 
Pioneer  Min.  Co.  v.  Tyberg,  L.S.A.1S1B6, 
44»,  215   Fed,   501.  —  C.  C.  A.  — . 

(Annotated! 

3,  Employees  working  for  compensation 
based  on  a  percentage  of  sales,  who  are 
discharged  because  of  the  attempted  or- 
ganization of  a  rival  business,  are  not  pre- 
vented from  seeking  an  accounting  in  equity 
for  money  already  earned,  on  the  theory 
that  they  do  not  come  with  clean  hands. 
Ely  v.  King-Bichardson  Co.  L.R.A.lftlSB, 
106S,  106  N.  E.  619,  265  III.  148. 

( Annotated ) 
ESCROW. 

Treating  deed  deposited  in  escrow  as  a 
mortgage,  see  Mortgage,  2. 

ESTOPPEL. 

Of  insurer,  see  Insurance,  6. 
Of  hank  to  deny  authority  of  president, 
see  Notice. 
Of  mnnlrlpallir. 

1,  A  municipality  furnishing  electric 
power  to  private  consumers,  which  rendered 
monthly  bills  to  a  consumer  for  the  cur- 
rent supplied,  whieh  were  duly  paid  and 
receipted,  but  which,  through  a  mistake, 
were  for  only  one  tenth  of  the  amount  act- 
ually due  from  the  consumer,  is  not  es- 
topped to  recover  the  balance,  where  the 
consumer  had  a  convenient  opportunity,  by 
the  exercise  of  reasonable  diligence,  to'  dis- 
cover the  mistake.  V  in  eland  v.  Fowler 
Waste  Mfg,  Co.  (N,  J,  Err.  A  App.)  t.^.A. 
1815B,  711,  90  Atl.  1054,  —  N.  J,  — . 

(Annotated) 

2.  A  municipal  corporation  is  not  es- 
topped to  claim  a  duly  dedicated  highway 
by  permitting  it  to  be  inclosed  by  fences, 
if  the  only  use  made  of  it  is  as  a  corral  for 
horses  and  a  vcgetaljte  (ifarden.  Booth  v. 
Prineville,  LJI.A.ISISB,  lOM,  143  Pac.  !I94, 
—  Or,  — .  J 
or  state. 

by  deciding  that  the  business  of  issuing  cer- 
tificatea  guarantying  burial  is  not  insur- 
ance, estop  the  atste  from  enforcing  the  in- 
surance laws  against  one  attempting  to 
issue  tlieni.  State  ex  rel,  Fishback  v.  Globe 
Casket  *  Undertaking  Co.  L.R.A.181BB, 
97B,  143  Pac.  878.  —  Wasli.  — . 
Change  or  position.  ' 

4,  Delay  by  one  who  issues  a  check  pay- 
able to  the  order  of  the  treasurer  of  a 
town,  in  payment  of  a  forged  town  note,  to 
assert  his  right  to  the  proceeds  against  the 
bank  which  collects  it  on  secount  of  an- 
other bank,  docs  not  release  the  collecting 
hank  from  liability  to  return  the  proceeds 
to  him  if  its  position  is  not  different  from 
what  it  would  have  been  had  the  maker 
acted  as   soon   as  the   check   was   collected. 


QnincT   Mwt.   F.   Ins.   Co.    v.   Tiibrnational 
Trust  Co.  L,H.A.1B1SB,  728,  104  X.  E.  845, 
217  Maaa.  370. 
B;   recelvlnjc  benelllB. 

5.  Tliat  one  has  rircciveil  tlie  bciiplit  of  a 
contract  by  a  railroad  coiupany  to  furniBh 
liim  information  as  to  location  of  Btstions, 
in  I'onaidcration  of  a  grant  of  rigiit  o/  way 
Hiid  <1ppot  aiti?)!  and  a  ahare  of  Iho  profits 
of  town  cites  wliieh  lie  may  locate,  does  not 


railroad  eompany  lo  re<>ove]'  damap^H  for 
it«  breach.  Minnesota.  D.  &  I'.  R.  Co.  v. 
Way.  LJtJ..I815B,  9SS,  148  N.   VV.  858,  — 


Cost  of  procuring,  i 


I  Feci, 


JCrror  in  admission  of,  aa  pround  for 
new  trial,  ace  Xew  Trial,  1. 

Use  of  evidence  obtained  by  illegal 
search,  see  Soarcli  and  Seizure,  1. 

Striking  out,  s*e  Trial,  7. 

Jiidirial   noUre. 

1.  .Indicial  notice  cannot  be  taken  of 
tlie  result  of  a  local-option  election  to  de- 
termine n'lietber  or  not  intoiticBttng  liquors 
dhatl  be  sold  in  a  particular  loralitv.  Peo- 
ple V.  Mueller,  L.E.A,1915B,  788,  143  Pac. 
74S,  —  Cal,  — ,  I  Annotated) 
I'lf^umptloDH  and  burden  of  proof. 

2.  A  presumption  of  deatli  arises  from 
the  continued  and  iinexplaiiieii  absence  of 
a  person  from  his  lionie  or  place  uf  residence 
foi'  Heven  years,  where  iiotbing  liaa  been 
heard  from  or  concerning  him  during  that 
time  bv  those  who,  were  he  living,  would 
naturally  hear  from  him.  McLaufililin  v. 
Sovereign  Camp,  W.  of  \\'.  L,R.A.1918B, 
756,  149  X.  W.  112,  —  N<-h.  — , 

3.  There  is  no  presumption  that  the 
death  of  an  abaentee  whose  death  is  prc- 
Hiinied  from  his  unexplained  absence  for 
Keven  years,  occurred  at  any  particular  time 
during  said  period.  McLaughlin  v.  Sover- 
eign Camp,  VV.  of  W.  LJtJ..191SB,  756,  140 
X.  \V.  112,  —  Neb.  — .  (Annotated) 

4.  An  insurer  when  ancd  upon  a  con- 
tract of  insurance  on  the  life  of  .in  absentee 
whme  death  is  presumed  from  his  unex- 
plained absence  for  seven  years  cannot  avoid 
it*  contract  of  insurance  because  of  an 
alli^eil  violation  by  the  incured  of  a  by- 
law adopted  by  the  insurer  during  such 
unexplained  absence,  without  evidence  tliat 
the  insured  was  living  when  the  by-law 
uas  adapted,  since  there  is  no  presumption 
that  he  was  then  living.  McLnugiilin  v. 
Sovereign  Camp.  \Y.  of  \V.  L.2.A.1B15B,  756, 
14!)  X.  \V.  112.  —  Xcb.  _, 

5.  To  raise  a  presumption  of  death  of 
one  from  seven  years'  absence,  inquiry  must 
lie  made  at  the  last  known  domicil  of  the 
absentee,  and  where  he  has  become  estranged 

'   B  family  and  removes  to  a  town  dif- 


quet  V.  .fitna  L.  Ins.  Co.  L.R.A.1915B,  7«, 
159  S.  W.  733,  —  Tenn.  -— .         |  Annotated  I 

6.  The  presumption  of  death  is  one  that 
generally  is  applied  only  to  those  who  ar<> 
absentees  from  their  home  but  does  not 
authorize  such  absent  person  or  persons  to 
presume  that  any  one  of  tlioee  remaining 
at  the  place  which  he  or  they  have  left  has 
died,  especially  is  this  true  in  the  case  of 
the  separation  of  two  brothers  during  their 
boyhood  days.  Modern  Woodmen  of  Amer- 
ica V.  Ghromlej-,  L.R.A.IBISB,  728,  1311  Pae. 
306,  —  Ukla.  — .  [Annotated  I 

7.  There  is  no  presumption  of  the  death 
of  B  younger  brother  arising  from  an  ab- 
sence unheard  from  for  a  period  of  seven 
years,  where  an  elder  brother,  when  very 
young,  left  home  and  his  younger  brother, 
an  inmate  of  an  orphans'  home,  and  after 
several  years  returned  to  bis  former  homi- 
and  spent  three  days  trying  to  get  word 
of  his  brother  but  failed,  but  learned  that 
the  year  previous  to  his  return  yellow  fcvpr 
had  visited  the  locality  of  the  orphans' 
home,  causing  a  number  of  deaths,  where  it 
is  not  shown  that  the  brothers  had  ever 
eorresponded  with  each  other  or  that  the 
younger  know  of  the  elder's  whereabouts. 
nor  is  it  shown  for  what  length  of  time  tBe 
younger  brother  remained  in  the  orplians' 
home  or  whether  he  n-as  an  inmate  tnereof 
on  the  visit  of  the  pestilence,  nor  is  it  shown 
of  whom  inquiry  was  made  or  the  extent 
thereof.  Modern  Woodmen  of  America  v. 
Chronilev,  L.H.A.1915B,  788,  139  Pae.  300, 
—  okla.  — . 

8.  Tlie  death  of  an  absent  person  may 
be  presumed  in  less  than  aeven  years  from 
the  date  of  the  last  intelligence' from  him, 
from  faets  and  circumstances  other  than 
those  showing  his  exposure  to  danger  whieh 

Srobablv    resulted    in    his    death.      Cm'    v. 
ational  Council.  K.  &  I.,  of  S.  L.R.A.IBISB, 
7M,  147  X.  \V.  112,  !)6  Xeh.  130. 

( .\nnotatodl 

9.  Kvidenee  of  character,  habits,  do- 
mestic relations,  and  the  like,  making  the 
abandonment  of  home  and  fnniily  improb- 
able, and  showing  a  want  of  all  those  mo- 
tives which  can  he  supposed  to  influenen 
men  to  such  acts,  may  be  sulticient  to  raisi- 
a  presumption  of  death,  without  regard  to 

the  duration   of  such  absence.     Coe  v.   Xa-  I 

tional  Council.  K.  i  L,  of  S.  L.R.A.1915B, 
744,  147  X.  W.  112.  96  Xeb.  130. 

10.  Pioof  of  theft  froui   the  berth   of  a 
passenger   in    a   hieeping   ear    in   the   night  ] 
raises  a  presumption   of  negligence  on   the 

part  of  the  eooipany,  and  places  upon  it  the 
burden  of  reliutling  such  presumption,  fail- 
ure to  do  which  will  justify  a  verdict  hold-  i 
ing  it  liable  for  the  losp.    Robinson  v.  Snutli-  I 
ern  R.  Co.  L.R.A.I915B,  881,  40  App.  D.  C. 
540. 

11.  (lepBe  are  not  within  the  operation  of 
a  statute  making  the  killing  of  "any  cattle 
or  other  live  stock"  on  a  railroad  track 
prima  facie  evidence  of  negligence.  .Tame« 
V.  Atlantic  C.  L.  R.  Co.  L.B.A.181BB.  168, 
82  S.  E.  J028.  1C6  X.  C.  572, 

12.  That  a  person  unloading  coal  from  a 
wagon  near  the  lop  of  a  decline  placed  a 


pieM  where  it  cnuld  roll  dawn  tlie  Ji>rline 
m»,y  be  in/erred  from  the  lupt  that  It  did 
KO  rail  dowD  to  the  injury  of  a  person  at 
the  foot  of  the  decline,  where  no  otJier  Fauae 
was  Bppnrenl.  FurKovich  v.  Pingham  Coal 
&  Lumbpr  Co.  LJt.A.lttlSB,  4M,  143  Pac. 
121,  —  Utah,  — . 

13.  A  purchaser  of  a  heating  apparatus, 
who  resists  payment  of  tlie  purchasi-  price 
liecause  of  allsRed  brearli  of  warranty  that 
it  would  heat  the  building  to  a  ei-rtain  de- 
gree if  properly  opprated,  has  the'  hurrten 
of  establi=hin)r  proper  operation  and  failure 
to  furnieh  the  reijuirpd  di'grce  of  hpat. 
Watprman-Waterhurv  Co.  v,  Seliool  Dist. 
So.  2,  L.B.A.191SB,  686,  148  N.  \V.  073,  — 
-Mich.  — . 

14.  The  preaumptioti  that  title  to  an  un 
indorsed  note  payable  to  order  is  in  tht 
payee  is  not  overeome  bv  the  fact  that  il 
JB  in  possi'ssion  of  anrther.  Fscamilla  v 
Pingrce,  L.B.A.191SB,  475,  141  I'ac.  103,  — 
rtah.  — . 

15.  Tt  IB  a   presumption   of   law   tbat 
person  dying  intestate  has  left  heirs  eanable 
of  succeeding  to  his  estate.     Modern  Wood- 
men of  America  v.  Ghroraley,  LJt.A.191SB, 
728,  139  Pac.  306,  —  Okla,  — . 

16.  The  government,  when  proceeding  to 
condemn,  under  the  pure  food  and  drugs 
net  of  -luno  30,  1B08,  §  10.  an  article  of  food 
which  it  claims  is  adulterated  under  S  7, 
flubdiv.  5,  of  that  act,  because  it  contains 
"Hny  addfd  poiBonous  or  other  added  delete- 
rious ingredient  which  may  render  eiicli  ar- 
ticle Injurious  to  health,"  is  chargp<i  with 
the  burden  of  proving  that  the  added  poison- 
ous or  deleterious  substance  is  aueh  as  may 
render  such  artidn  dangerous  to  health. 
ITnited  States  v.  I-exinnton  Mill  k  Elevator 
to.  LJIA.1816B,  774,  58  L.  cd.  e.>8,  34  Sup. 
Ct.  Rep.  337.  232  I'.  S.  31)9. 
I)»ciiiiieii(ary  cviilence. 

17.  The  record  of  a  former  suit  which 
was  disinisfcd  is  not  evidence  in  a  subse- 
quent suit  lictweeii  the  same  parties,  for  the 
aame  cause.  Virtue  v.  Crcamerv  Package 
Mfg,  Co.  L.H.A.1915B,  117B,  142  X.  W  .  aSO. 
123  Minn.  17, 

18.  A  copy  of  a  writing  not  iiho«fn  to 
have  emanated  in  any  manner  from  the  de- 
fendants is  not  admissible  in  evidence  to 
affect  them.  Virtue  v.  Creamery  Packaee 
MtK.  Co.  L.H.A.1B16B,  1179.  142  X.  W.  030 
123  Jlinn.  17. 
I'arol  and   extrinsic  evidence  ronc^rn- 


fnu  V 


Ingn. 


m.  An  order  for  machinery  containing 
the  parties,  consideration,  time,  euhjeet- 
matter,  and  mutual  assent,  and  properly 
•igned,  is  not  subject  to  modification  or  en- 
largement by  parol  evidence  on  the  theory 
that  it  i»  a  mere  skeieton.  Fairlianka  Steam 
Sliovel  Co.  V.  Holt.  LJI.A.191BB,  477,  140 
Pac.  .1!)4,  7fl  Wash.  361. 

20.  Parol  evidence  of  a  eonvernation  at 
the  ti--?  of  entering  into  a  written  contract 
ii  inadmissible  to  vary  the  terms  of  the  eon- 
tract,  nile  V,  Interstate  Motor  Car  Co. 
L.R.A.1916B,  lOfl,  145  K.  W.  732,  27  N.  D. 
lOS. 
I,.K.A.HH3B. 
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I  21.  A  written  contract  does  not  come 
I  into  existence  as  such  until  its  utterance  is 
.  linat  and  complete;  and  parol  evidence  to 
establish  or  refute  such  utterance,  as  by 
showing  it  was  delivered  upon  a  condition 
precedent,  is  adniiaaible.  Rutherford  v.  llol- 
Urt,  L.R.A.191S&,  891,  142  Pau.  1090,  — 
Okla.  ~. 

22.  ^Vhere  a  ivvittcn  obligation  to  pay  a 
speeilicd  sum  of  mnnev  rci-itea  tbat  the  same 
is  null  and  void  if  full  amount  is  not  "suh- 
seribed,"  and  after  defendant,  who  is  thu 
second  siibsi-riljei-.  has  signed  and  set  op- 
posite bis  name  thereto  the  amount  of  his 
subscription,  eight  other  persona  sign  the 
sami>  and  each  liets  opposite  his  nama  the 
amount  of  his  subscription,  so  that  the  ten 
several  sums  Biibscritied  amount  to  said 
specified  sum,  such  expression  in  writing  of 
such  condition  precedent  to  the  finality  of 
the  execution  and  delivery  of  such  writing 
does  not  e.velude  oral  proof  of  other  condi- 
tions precedent,  not  wholly  repugnant  thero- 
to.  upon  which  defendant  signed  and  de- 
livered eueh  writing.  Rutherford  v.  Hol- 
bcrt,  L.R.A.19I9B,  £31,  142  Pac.  1000,  — 
Okla.  — . 

Opinions   antl   conclnMons. 

23.  A  witness  who  testified  that  he  had 
had  experience  in  firing  shells  of  a  given 
description,  and  had  observed  the  impres- 
sion made  upon  objects  struck  by  shots 
fired  from  shells  of  that  eharacter,  and  who 
had  also  examined  and  probed  the  wound 
of  a  person  alleged  to  have  been  murdereil. 
is  competent  to  state  as  hie  opinion  that 
the  wound  upon  the  deceased  was  made  by 
the  diBcharae'of  a  shell  of  the  character  re- 
ferred to.  Bvrd  V.  SUte,  L.Rjl.IBlSB,  1143, 
83  S.  E.  513,'—  fla.  — .  (Annotated) 

24.  In  an  action  for  false  representations 
and  malicious  prosecution  by  defendants  of 
one  who  tliey  claimed  infringed  a  patent 
held  by  thorn,  evidence  that  the  plaintiff  did 
not  intend  to  infringe  any  patent  of  the 
defendants,  and  believed  he  was  not  doing 
so.  is  inadmissible.  Virtue  v.  Creamery 
Package  Mfg.  <'o.  L.B.A.191SB,  1179,  141 
N.  W.  030,  12S  ilinn.  17. 

licarsay:  dpclarnlionfl:   res  gvaOe. 

2ii.  The  statement  contained  in  a  tele- 
gram sent  by  a  bank  on  which  a  check  is 
drain),  to  its  correspondent  bank,  which 
has  sent  the  eheck  for  eollection,  denouncing 
the  drawer  of  the  cheek  as  a  fraud  who  had 
never  had  an  account  in  its  bank,  and  re- 
questing that  he  be  apprehended,  is  not 
admissible  in  a  prosecution  of  the  drawer 
of  the  thci'k  for  obtaining  monev  under  false 
preleHses.  Rogers  v.  Slate.  L.R.A.1915B, 
1185,  149  K.   \V.  318,  —  Xeb.  — . 

( Annotated ) 

26.  Kvfore  the  declarations  of  an  agent 
are  admissible,  it  must  appear  that  the 
declarant  was  the  agent  of  his  principal  at 
time,  and  also  had  authority  to  make 
the  admissions,  or  that  they  were  iriade  in 
the  course  of  the  transaction,  so  as  to  be 
a  part  of  the  res  pcittr.  Xational  Bank  of 
Tifton  V.  Smith,  L.R.A.IBISB,  1116,  83  iS. 
E.  52n,  —  Ga.  — .  ■    . 


12tJ0 


EXCHA.NUK  Of  I'ROPERTV— EXECLTORS  AXD  ADMINISTRATORS. 


Relevancy  and   materlailty. 

Review    of    discretionary    rulings. 

Appeal  and  Error,  7. 
Evidence  of  reputation  to  discredit 
ness,  Bee  Witneseea,  2. 

27.  In  an  action  for  false  repreacntationa 
and  malicious  prosecution  of  tlie  plaiutilf 
tor  infringement  of  a  patent  claimed  I>y 
tile  defendant,  evidence  aa  to  the  prices  for 
which  the  patented  articles  were  sold  by  the 
defendant  ii  inadmisBible.  Virtue  v,  Lream- 
erv  Package  Mfg.  Co.  L.R.A.1815B,  1178, 
142  X.  W.  SaO.  1-23  Minn.  17. 

2fl.  Upon  trial  of  a  police  ollicer  for  tail- 
ing bribes  to  protect  a  gambling  house, 
where  it  is  shown  that  the  house  was  tiaua- 
f erred  from  one  police  precinct  to  another, 
and  that  the  one  paying  for  protection  was 
notified  that  accused  would  collect  the 
money  after  the  transfer  in  place  of  the 
one  who  formerly  did  so,  evidence  is  ad- 
miesibte  of  collections  made  by  the  pred- 
ecessor and  by  accused  from  other  persons, 
as  tending  to  show  that  the  collection 
charged  was  one  of  a  continued  series  of 
events  the  prior  ones  of  which  sened  to  ex- 
plain and  illuminate  the  one  charged.  Peo- 
ple V.  Duffy,  L.RJL.1916B,  103,  105  N.  £. 
830.  212  N.  Y.  57. 

20.  I'pon  trial  of  a  police  officer  for  tak- 
ing  a  bribe  from  s  gambler  for  police  pro- 
tection, and  in  wliich  the  only  direct  evi- 
dence is  that  of  the  one  who  gave  the  bribe, 
who  is  an  accomplice,  evidence  of  payments 
by  other  persons  to  accused  and  another 
officer,  who  aiirrendorcd  the  taking  of  the 
collection  to  accnaed,  is  adoiissible  as  tend- 
ing to  show  the  purpose  for  which  the  c<il- 
iection  charged  waa  made.  People  v.  Duffv, 
L.R.A.191SB,  103,  105  N.  E.  839,  212  N.  Y. 
57.  (Annotated) 

30.  TIpon  trial  of  a  police  oKcer  for  col- 
lecting bribes  from  gamblers  tor  police  pro- 
tection, where  the  otTense  charged  is  one 
of  a  series  of  simitar  olTenses,  evidence  is 
admissible  of  a  collection  made  later  than 
that  on  which  the  indictment  is  foiiniii'il. 
People  T.  Duffy,  LJLA.191SB,  108,  105  N. 
K.  838,  212  S.  V.  57. 

31.  Upon  the  trial  of  one  accused  of  lar- 
ceny of  an  animal,  the  claimant  of  the  ani- 
mal alleged  to  have  been  stolen  may  testify 
as  to  where  and  bv  whom  the  animal  wax 
raised.  Jones  v.  State,  L.R,A,1S19B,  71,  59 
So.  892.  64  Fla,  !12. 

32.  One  who  installs  a  heating  apparatus 
under  a  guaranty  that  it  will  lieat  the  build- 
ing if  properly  operated  may  show  in  sup- 
port of  his  claim  of  improper  operation, 
when  breat-ii  of  warranty  is  set  up  to  de- 
feat payment  of  the  purchatie  price,  that 
apparatus  similar  in  character  to  that  in- 
stalled when  properly  operated  satisfacto- 
rily heated  the  building  in  which  it  was 
.placed.  ^VHterman-^\'aterllurv  Co.  v. 
School  Dist.  No.  2.  L.R.A.1&16B,  OSS,  148 
N.  W.  073,  —  Mich.  — .  (Annotated) 

33.  An  cKcluaive  sales  contract  existing 
between  joint  defendants  in  an  action  of 
malicious  prosecution  at  the  time  of  the 
act  complained  of  is  admissible  to  show 
the  relation  existing  between  them  at  such 
L.R.A.IBI.1B, 


.  time,  hut  prior  contracts  are  not  admissible. 
Virtue  v.  Creamery  Package  Mfg.  Co.  L.g.A. 
1BI8B,  1179,  142  K.  W.  030,  123  Minn.  17. 
\VeiK>it.  effect,  and  eulHclencr. 

Review  of  facts  on  appeal,  see  Appeal 

and  Krror,  B-12. 
Insufficiency  of,  as  ground  for  new  trial, 
see  New  Trial,  2. 

34.  The  finding  of  a  jury  that  a  frame 
building  in  a  municipality  is  a  public  nui- 
sance is  sustained  by  evidence  that  the 
building  was  on  one  of  the  principal  busi- 
ness streets,  that  it  had  caught  lire  several 
times  just  prior  to  the  date  of  its  removal, 
and  that  it  had  been  in  bad  condition  for 
more  than  two  years  prior  to  the  time  of 
its  removal,  leaning  about  18  inches  over 
the  sidewalk,  with  glass  windows  out  and 
doors  standing  open,  the  front  door  tieing  in 
such  a  condition  that  it  could  not  be  closed. 
the  floor  uneven,  the  boards  in  the  upper 
part  of  the  building  decaying  and  the  side 
wall  against  the  adjoining  building  decayeil 
from  dampness.  Cummings  v.  Lohsitz, 
L.Rjl.iei5ii,  418,  142  Pac.  »»3.  —  Okla.  — . 

35.  One  who  seeks  to  recover  the  pro- 
ceeds of  a  bciiclit  ccrtiticBte  as  a  dependent 
upon  tlie  deceased  member,  upon  the  theory 
that  at  the  time  of  death  the  decedent  had 
no  legal  heirs,  cannot  recover  in  the  absenc-^ 
of  proof  that  there  were  no  legal  heirs. 
Modern  Woodmen  of  America  v.  Ghromley, 
LJI.A.1916B,  7SB,  13fl  Pac.  306,  —  Okla.  — . 

3fl.  All  admission  by  the  accused  in  open 
court  of  facts  showing  venue  is  sufficient 
proof  thereof.  Jones  v.  State,  L.B.A.191SB, 
71,   59   So.   8!)2,   6-1    fla.   92. 

BXCH.\XCE  OF  PROPERTY. 

Time   as   essence   of   option   agreement 
for,  see  Contracts,  4. 

EXECUTION, 

A  delay  of  eight  months  in  issuinjt 
execution  on  a  judjiment  is  not  unreason- 
able. DoufilasH  V.  Loftus,  L.R.A.ISlttB,  797, 
110  Pac.  74,  86  Kan.  720. 


EXECUTORS  AND  ADMINSTR.\TORR. 

Authority  of  administrator  to  waive 
bar  of  statute  of  limitations,  sec 
Limitation  of  Actions,  5. 

Power  of  administrator  to  acknowledge 
or  promise  to  pay  debt  BO  as  to 
take  it  out  of  the  statute  of  limi- 
tations, see  Limitation  of  Actions, 
11. 

1.  The  estate  of  a  deceased  stockholder 
is  liable  upon  stock  held  and  owned  by  him, 
in  the  same  way  and  to  the  same  extent  that 
he  was  liable  in  his  lifetime.  Douglass  v. 
I.,oftus,  L.R.A.1B1SB,  797,  119  Pac.  74,  Sb 
Kan.  720. 

2.  The  limitation  of  time  for  present- 
ing claims  against  decedent's  estate  does 
not  apply  to  claims  founded  on  liability  as 
stockholder  in  a  corporation  until  the  claim 
has  been  reduced  to  judgment.     Douglass  *. 


EXEMPLARY   DAMAGES— FORGKBV. 


EXTERNAL,     VIOLENT.    AND    ACCI- 
DENTAL MEANS. 

Injury  or  death  of  insured  bj,  see  In- 


EXTORTION. 

Sending  a  letter  tlireatening  a  treS' 
passer  with  prosfcution  unless  he  compen- 
aates  the  sender  for  the  injury  done  is  not 
within  the  operation  of  a  statute  providing 
that  every  person  who  Bends  a  letter  threat- 
ening to  accuse  a  person  of  crime,  or  to  do 
an   injury   to   him   with   a   view   to   extort 
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FAIvLlNG  OBJECTS, 

Presumption    of   negligence   hb   to,   see 
Evidence,  11. 

Neglifrence  as  to,  generally,  see  Negli- 
gence, 1,  2. 

PAI^R   IMPRISONMENT. 

Question  for  jury  as  to,  see  Trial,  6. 

1.  An  officer  is  not  liable  for  false  im- 
prisonment  in  acting  upon  a  warrant  fair 
on  its  face,  atthougli  it  is  bsaed  on  a  com- 
plaint on  information  and  belief  unsup- 
ported by  witnesses.  Brown  v.  lladwin, 
hJtJLldlSB,  fiOB,  148  N.  W.  6<13,  —  Alioli. 
— .  (Annotated) 

2.  All  oftieer  is  not  liable  for  false  im- 
prisonment in  arresting  and  confining  one 
for  illegslly  selling  liquor,  because  neither 
the  complaint,  warrant,  nor  coniniitRient 
stated  to  whom  the  sale  was  made,  whicli 
rendered  the  complaint  void  on  direct  at- 
tack. Brown  v.  lladwin,  L.B.A.1&1SB,  BOS, 
148  N.  W.  603,  —  Mich.  — . 

F.«,SE    PRETENSES. 

Evidence  as  to  acts  and  declsrations  of 
third   persons,   generally,   see   E\-i- 


In  general,  see  Costs  and  Fees. 
Exaction   of   fee   for   filing  candidate's 
nomination,  see  Elections,  S. 

FENCES. 

Effect  of  permitting  highway  to  be  in- 
closed bv  fences,  see  Estoppel,  2. 
L.R.A.1Q15B. 


FICTITIOl'S  SUIT. 

Inciting  institution  of,  as  contem 

Contempt,  1. 
Obstructing  justice  by  inciting  ii 

tion  of,  see  Obstructing  Jusl 

FILING. 


Warranty  of,  see  Sale,  4-7. 

FIXTURES. 

Right  of  contractor  of  street  pavement 
to  remove  it  on  refusal  of  city  to 
pay  therefor,  see  Injunction;   Pnb- 

FLAG. 

Forbidding  carrying  of  red  flag  in  pa- 
rade, see   Constitutional   Law,  14; 


FOOD. 

Presumption   and   burden   of   proof   as 
to   adulteration,   see  Evidence,   16. 


titles  that  the  health  of  c 
possibly  be  injured  is  not  condemned  by  the 
provisions  of  the  food  and  <lruga  act  of  June 
30,  1906,  S  7,  Bubdiv.  5,  that  for  the  pur- 
poses of  the  act  an  article  shall  be  deemed 
to  be  adulterated  "if  it  contain  auy  added 
poisonous  or  other  added  deleterious  in- 
gredient which  may  render  such  article  in- 
jurious to  health.''  United  States  v.  Lex- 
ington Mill  &  Elevator  Co.  L.R.A.1918B, 
774,  5fi  L.  cd.  658,  34  Sup.  Ct.  Rep.  397,  232 
V.  S.  30rt.  (Annotated) 

2.  'riiere  is  no  implied  warranty  of  the 
quality  of  food  furnished  by  a  restaurant 
Ijeeper  to  a  customer  for  immediate  con- 
sumption, since  the  transaction  does  not  con- 
stitute a  sale,  but  a  rendition  of  service. 
Merrill  v.  Ilodaon.  L.B.A.191SB,  4S1,  111 
Ati.  533,  88  Conn.  314.  lAnnotated) 


FORGERY. 

Pavment  bv  bank  of  forged  paper, 

D 1,.  '  I  J     lO  r     T       r 

.v)0< 


Banks,  14-18. 


igle 
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FRACD  -IND  DECEIT. 

Evidence  iu  action  for  falsf  ri>pre»ciita- 
tioii,  BCc'  Evideiipp.  2-4,  27. 


liARBAGE. 

CriroinHl  liability  of  garbage  nrductiou 
compauy    for    nui!iaiii.'e,    sl-c    Nui- 


GEKSE. 

Killing  of,  on   railroad  track,  hm  Evi 
dencc.  11:  Itailruads.  4-6. 


Acknt 


dedg- 


By  will,  see  Wills. 

1.  Where     a     dau;r'iter     alleges     that 
money    drawn    from    tlip    account    of    iier 

mother  was  intended   as  a  manual  gift,   it 


e  tha 


t  the 


ntended  by  the 
mother  to  be  a  donation  to  her  daughter, 
as  notliing  will  bo  left  to  interidment  and 
i-un  struct  ion,  to  support  the  allegation  of 
the  daughter  that  tlie  money  was  intended 
as  a  manual  donation.  Re  Kousknecht, 
L.R.A..19ISB,  3BS,  66  So.  233,  —  La.  ^. 

2.  A  document  reading:  "To  tlie  Com- 
mercial-Germ an  ia  Trust  and  Savings  Bank. 
.  ,  .  I  hereby  authorize  Mrs.  Josephine 
Connell  to  withdraw  any  money  she  may 
wish  from  my  account  Id  the  C'onimercial- 
Gerniaiiia  Trust  and  Savings  Bank  at  nny 
and  all  times.  Account  Mrs.  Meyers," — 
is  merely  an  authorii'.atian  to  Mrs.  Connell 
to  draw  money  from  the  account  of  Mrs. 
Meyer»,  and  is  not  evidence  of  a  manual 
gift  of  the  money  which  was  formerly  in 
the  bank  and  withdrawn  bv  Mrs.  Council. 
Be  Housknecht.  L.R.A.1916B,  396,  60  So. 
233,  —  La.  — .  (Annotated) 

GOOD  BEHAVIOR. 

Deduction  from  sentence  for,  sec  Crimi- 
nal  lAw,  2. 


Power    to    establish    martial    law.    see 

Martial   Law. 
Power  to  call  out  militia,  see  Militia. 

CItAXD    JURY, 

Removing  books  and  papers  from  jpris- 
diotion  of  court  to  avoid  producing 
them  before  grand  jury,  see  Oli- 
striLcting  .TuKtice,  1 . 


GUARDIAN  AND  WARD. 

Effect  of  bequest  in  will  to  cancel  debt 
by  motlier  to  her  children  as  guai'd- 


HABEAS  CORPUS. 

Original  jurisdiction  of  supreme  court, 
see  Courts,  7- 
Onc  sentenced  to  imprisonment  by  a 
court-martial  will  not  be  releaBcd  on  habeas 
corpus  if  he  is  charged  with  aiding  an  in- 
surrection, but  will  be  remanded  to  be 
dealt  ivitli  according  to  law.  although  the 
sentence  is  invalid.  Ex  parte  McDonald, 
L3.A.19IfiB,  888,  X43  Pac.  i)4T.  49  Mont. 
454. 


HE.At.TH. 

Police  power  as  to,  see  Constitutional 
Law,  16,  17. 


e  of,  I 


i  Evidence,  25,  26. 


HEIRS. 

Liability  of,  for  debts  of  ancestors,  see 
Descent  and  Distribution. 

Presumption  that  person  dying  intes- 
tate has  left  heirs,  see  Evidence. 
16. 


HERDING. 

Statute  as  to  herding  of  young  calves, 
see  Constitutional  Law,  1!). 

Indictment  for  violation  of  statute  as 
to  holding  of  young  calves  iit  herd- 
ing, see   Indictment,  (■tc.,  3. 

HIGH  WATER. 

Condition  in  insurnnce  pnliry  against 
liability  for  loss  causi>d  liy,  siv  In- 


HIGHWAYS. 

Estoppel  to  claim  highwaj',  sec  Esto]i- 
pel,  2. 

Liability  of  landlord  for  injuries  to 
employer  by  ice  on  sidewalk,  see 
also  Landlord  and  Tenant.  S,  ». 

Across  railroad  property,  see  Rail- 
roads, 2. 

Improveraenta,  generally,  see  Public 
Improvements. 

t.  A  railroad  company  cannot  be 
punished  for  blocking  a  street  crossing 
under  an  ordinance  forbidding  any  railroad 
company  or  engineer  to  block  a  crossing, 
and  providing  that  any  engineer  of  any 
locomotive  of  iinv  railroad  violating  the 
ordinance  shall  be  fined.  State  v.  Norfolk 
S.  R.  Co.  L.R.A.1915B,  320.  H2  S.  E.  !>63, 
—  X.  C.  —.  (.\nnofatedl 

2.  .A.  property  owner  who  places  a  side- 
walk in  the  street  in  front  of  tiis  property. 
which  is  not  aecepted  by  the  municipality 
bccaiise  not  on  the  established  grade,  does 
not  lose  title  to  the  materials  so  as  to 
justify  their  appropriation  by  one  who  has 
contraeted  with  the  municipality  to  re- 
place the  walk  on  the  proper  grade.    Glith- 
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rle  V.  McMurren,  L.R.A.1B15B,  187,  149  N. 

W.  71.  —  Iowa,  — .  (Anuotatedl 

3.  A  trnaot  who  by  roquiieineiit  of  i 
mutiicipal  ordinance  attempts  to  rcroovi 
from  the  sidewalk  in  finnt  of  the  leased 
property  ice  which  liaa  formed  from  n 
dripping  from  a  roof  of  the  leased  building 
cannot  nold  the  property  owiivr  liable  for 
iiijnries  caused  by  his  falling  i'>poi)  the 
walk,  on  the  theory  that  he  was  entitled 
to  the  rights  of  a  traveler,  ^'alin  v.  Jewell, 
L.R.A.1916B,  3S4,  00  At).  3«,  BS  Conn.  161. 

HOMICIDK. 

Opinion  evidence  in  prosecution  for,  see 
Evidence,  23. 

Instruction  on  trial  for,  see  Trial,  10. 
Tlie  mere  fact  that  one  who  shoots 
another  who  seems  to  be  about  to  make  a 
murderous  assault  upon  him  was  willing 
to  enter  into  b  fight  with  decedent  with 
deadly  weapons  does  not  destroy  his  right 
to  rely  on  self-defense  as  justification  for 
the  killing,  if  he  acted  solely  for  the  pro- 
tection of  his  own  life,  and  not  to  inflict 
harm  upon  his  adversiirv.  State  v.  Pol- 
lard. L.K.A.191SB,  52S,  S3  ».  K.  IGT,  — 
N.  C.  — . 

iiok';f<s 
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t   b  I      so    see   Manter 

d  Se         t    2  4 

B        b     f  w  tj  I    of  stallion, 

sees  1     11 


IDEM   SONANS. 

See  Constitutional  Law,  IS;  Writ  and 
Process. 


IMPOTEXCV. 

As  defense  to  charge  of  Msaiilt   with 
intent  to  rape,  ace  Rape. 

IMPRISONMENT  FOR  DEBT. 

A  statute  providing  a  tine  for  failure 
to  pay  wages  in  cash  y--'----  -■-      '■' 


State  v.  Prudential  Coal 
Co.  L.b.A.l»15B,  ew,  170  S.  W.  58,  —  T™n, 


IMPnOVKMEXT.*!. 

Public   Improvements,    see    Public   Im 


HISB.AND  AND  WIFE, 

Ab  to  divorce  or  separation,  are  Div 

and  Separation. 
Right  of  mother  to  maintain  action 

mutilation  of  corpNc  of  child,  see 
Parties,  1. 
Bequiring  incomes  of  hnidiand  and  wife 
to  be  added  together  in  dcterni 
ing  taxable  income  of  husband,  i 
Taxes,  3. 
One  who  eontrants  with  the  payee  of 
an  nceommodation  note  i-xecutcd  by  a  r 
ried  woman,  that  on  the  faith  of  its  se 
ity  he  will  indorse  a  note  for  the  payee  for 
liisrount  at  a   bank,  and  reeeives  her  note 
with  full  knowledge  of  all  the  facts,  en 
into  an  arranjiement  to  make  the  mar 
woman   iiItiniHtely   liable   to   pay   the   debt 
of   another;    and   such    a    transaction    will 
fall  within  the  law's  condemnation  of  con- 
tracts of  Riirptvship  hv  a   married  woman. 
National   Rank  of  Tifton   v.  Smith,  L.K.A. 
1919B,  1116,  83  S.  E.  526,  —  Ga.  —. 

(Annotated) 
ICE. 

On  street  or  sidewalk,  liability  for  in- 
jury by.  see  Hijthways.  3. 
Manufacture  of  ice  by   town  as  public 
purpose    for    which    taxing    power 
mav  be  e.xercised,  see  Taxes.  1. 
L.R.A.]!lir.1l. 


INCOME   TAX, 

See  Taxes,  2-D. 

INCOMPETENT    PERSONS. 

\'alidity  of  contract  made  witilc  into.vi- 
eated,  eve  Drunkenness. 

Condition  of  right  to  reeover  property 
eonvevcd  by  incompetent,  »ec  Con- 
tracts, 13. 


XIUCTMENT.      INFORMATION     AND 
rOMPI.u\INT. 

Prejudieial  error  in  mliugs  on,  see  Ap- 


1.  A  justice  of  the  peace  has  no  juris- 
diction to  issue  a  warrant  of  arrest  upon 
a  complaint  upon  information  and  belief 
not  supported  by  witnesses  having  knowl- 
edge of  the  facts.  Brown  v.  lladwin,  L.B.A. 
191SB,  508,  1+8  N.  W.  6ff3,  —  Mich.  — . 

2.  An  information  charging  the  com- 
mission  of  a  misdemeanor,  filed  by  a  state's 
attorney   in   a   Federal  court,   need   not   be 


IKDORSEMENT— INJUN  CriON. 


,  verified  or  iupportcd  by  an  affidavit  shoW' 
ing  pentoijal  hnawledgp  or  probable  cauae, 
the  proviBion  of  the  Federal  Constitution 
that  warrants  ahall  not  be  iaaiied  but  up- 
on probablo  cause  supported  by  oatli  or 
afliruiation  not  applying  to  the  institution 
of  a  proBMution.  Wceka  v.  United  States, 
L.S.A.181SB,  esl,  216  Fed.  293,  —  C.  C.  A. 
— .  (Annotated) 

Description  of  oHense. 

3.  An  indictment  charging  a  violation 
of  S  1,  c,  23,  N.  Mex.  S.  L,  1901,  making  it 
unlHwful  to  hold  under  herd  eaivea  of  neat 
cattle  leBH  than  seven  months  old,  except 
such  animala  be  aecompanieii  by  their 
motliers.  which,  after  alleging  that  defend- 
ant held  under  herd  calves  unaccompanied 
by  their  mothers,  proceeds,  "t)ie  said  calves 
being  then  and  there  under  the  age  o(  seven 
months,"  is  not  subject  to  attack  on  the 
ground  that  the  calves  are  not  directly  and 
positively  alleged  to  be  under  seven  montiis 
of  age.  State  v.  Brooken,  L.R.A.ISISB,  X13, 
143  Fac.  *79,  —  N.  M.  — . 

4.  Charging  failure  to  provide  a  wash- 
house  in  violation  of  a  statute  requiring 
its  erection  and  maintenance  is  sullicient. 
Booth  V.  State,  L.R.A.191SB,  420,  100  N. 
£.  563.  ITS  Ind.  405. 

5.  A  description  of  atoli'n  property  as 
"one  female  animal  of  tlie  bovine  species. 
nearly  two  years  old,"  alleges  with  suffi- 
cient accuracy  that  the  aiiiiual  ivas  a  cow 
or  heifer,  and  satisfles  Florida  Gcii.  (^tat. 
11)08.  S  3200.  Jones  v.  State,  L.R.A.191SB, 
71,  50  So.  S02,  64  Fla.  92.         (Annotate!) 

6.  An  information  for  receiving  stolen 
property  does  not  state  facts  constituting 
nn  offense,  where  the  property  is  described 
only  as  "the  personal  property  of  John 
Lightfoot,  of  the  value  of  $48,  then  lately 
before  stolen."  Korab  v.  State,  LMJL 
191BB,  83,  139  N.  W.  717,  93  Neb.  66. 

(Annotated) 


INFANTS. 

Review  on  appeal  of  decree  as  to  cus- 
tody of  children  in  divorce  suit, 
see  Appeal  and  Error,  11. 

Kidnapping  of  child  by  parent,  see  Ab- 
duction and  Kidnapping. 

Contributory  negligence  of  infant,  sec 
Carriers,  8. 

Who  may  maintain  action  for  mutila- 
tion of  corpse  of  child,  see  Parties, 


INHERITANCK. 

See  Descent  and  Distributio. 
L.H.A.1015B. 


I  INITIATIVE,      REFERENDVH,      AND 
RECALL. 

Mandamus  to  control  discretion  of  clerk 
in  determining  sufficiency  of  recall 
petition,  see  Mandamus,  2. 

Effect  of  statute  rejected  on  referen- 
dum after  passage  by  legislatare  to 
repeal  prior  statutes,  see  Statutes, 
16. 

1.  A  provision  inserted  in  a  city  char- 
ter, under  its  power  to  frame  its  own  char- 
ter, for  the  recall  of  municipal  officers,  is 
not  JD  conflict  with  a  constitutional  provi- 
sion that  the  governor  and  other  elective 
state  olhcers  shall  he  subject  to  impeach- 
ment for  certain  offenses,  and  that  all  elec- 
tive oflicers  not  liable  to  impeachment  shall 
t>e  subject  to  removal  from  office  in  such  a 
manner  and  for  such  causes  as  may  be  pro- 
vided by  law,  and  that  the  legislature  shall 
pass  such  laws  as  are  necessary  for  carry- 
ing into  effect  the  proviHions  of  such  arti- 
cle. Dunham  v.  Ardery,  LJI.A.ISISB,  232, 
143  Pae.  .131,  —  Okla.  — . 

2.  A  city  charier  enacted  by  a  city  in 
Oklahoma,  under  constitutional  power  to 
frame  its  own  charter,  containing  a  pro- 
vision for  the  recall  of  officers,  is  not  in 
conHict  with  a  constitutional  provision  that 
all  laws  in  force  in  the  territory  of  Okla- 
homa at  the  time  of  the  admission  of  the 
state  into  the  Union,  which  are  not  re- 
pugnant to  the  Constitution,  and  which  are 
not  locally  inapplicable,  shall  be  extended 
to  and  remain  in  force  in  the  state  u>til 
they  expire  by  their  own  limitation,  or  are 
altered  or  repealed  by  law,  Dnnhsni  v, 
Arderv,  L.R.A.lftlSB,  333,  143  Pae.  331,  — 
Okla.  ■— . 

3.  The  term  "voters'  register,"  as  used 
in  article  8,  §  1,  of  the  charter  of  the  city  of 
Guthrie,  providing  that  when  a  petition  for 
a  recall  election  is  filed  with  the  city  clerk 
he  shall  examine  it  and,  from  the  voters' 
register,  ascertain  whether  the  petition  is 
signed  tjy  the  requisite  number  of  qualified 
electors,  lias  reference  to  the  precinct  books 
required  by  Okla,  Rev,  Laws  IfllO,  §  3172, 
to  be  furnished  by  the  state  election  board 
to  the  county  election  board,  wherein  the 
inspectors  of  elections  arc  required  to  tran- 
scribe the  names  of  all  electors  registered  in 
the  precincts,  arranged  in  alphatM'tical  or- 
der, and  to  till  tlic  blaniis  after  such  names 
with  the  age,  the  street  number,  the  post- 
ofhce  address,  the  politics,  and  the  color  of 
each  elector,  as  stated  in  his  registration 
certilicHte.  Dunham  v,  Arderv,  L.R,A,191SB, 
S32,  143  I>ac.  331,  —  Okla.  —. 

INJUNCTION. 

Jurisdiction  of  injunction  nuit.  s^ 
Courts,  4-6.  9. 

Original  jurisdiction  of  appellate  court, 
see  Courts,  5,  6. 

Sufficiency  of  petition,  see  Pleading,  6. 
Injury  or  Inoonvenlence  lo  defendant. 

1.  That  the  practice  of  a  physician  who 
takes  another  into  partnership  under  an 
agreement  that  if  the  contract  is  terminated 
because   of   the   lattcr's   i-iolation   of   it,   he 
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will  refmn  for  three  fears  from  pvautising 
his  profession  in  the  municipality  where 
the  flrm  ia  located,  is  so  larf(e  that  he  cannot 
cope  with  it  alone,  and  that  the  enforce- 
ment of  the  restrictive  covenant  will 
fere  with  the  other  partner's  means  o 
lihood,  will  not  prevent  the  granting  of  an 
injunction  againnt  violation  of  it.  Marvel 
V.  Jonah  (N.  J.  Err.  &  App.)  L.B.A.1D16B, 
S06,  90  Atl.  1004,  —  X.  J.  — .  lAnnotated) 
Illegal  or  tortions  acts;  crimes. 

2.  Injunction  lies  to  prevent  a 
pal  corporation  from  interfering  with  the 
removal  of  a  pavement  by  a  street  con- 
tractor who  has  not  been  paid  for  his  work 
because  it  did  not  comply  with  the  con- 
tract. Snouffer  v,  Tipton,  L.R.A.191BB, 
173,  142  N.  W.  67,  161  Jowa.  2-23. 

3.  A  benevolent  corporation  is  entitled 
to  an  injunction  against  the  unfair  and 
leading  use  of  a  corporate  name  by  another 
corporation   engaged   in   similar  enterprie 
although  it  Is  not  carrying  on  any  trade 
industrial   or   financial   business   which   c 
be  injuriously  affected  by   such  use  of  the 
name.     Benevolent  &  Prucective  O.  of  E.  v. 
Improved  Benev.  ft  P.  0.  of  E.  of  W.  LBjI. 
lfll6B,  1074,  »6  N.  E.  756,  20S  N.  Y.  450. 

4.  The  Benevolent  &,  Protective  Order 
of  Elks  is  entitled  to  an  injunction  against 
the  use  by  another  corporation  of  the  name 
Improved  Benevolent  &  Protective  Order  of 
Elks  of  the  World,  or  any  name  of  which 
the  word  '"KIks"  is  a  part,  where  the 
bers  of  the  latter  company  have  never  been 
members  of  the  former  so  as  to  gain  a  right 
to  the  use  of  the  word.  Benevolent  &.  Pro- 
tective 0.  of  E.  v.  Improved  Benev.  &  P. 
0.  of  E.  of  W.  LJI.A.1916B,  1074,  B8  N.  E. 
758,  206  N.  Y.  469. 

6.  A  benevolent  association  has  i 
to  an  injunction  against  the  use  by 
lar  order  of  the  same  titles  for  its  officers 
at  those  used  by  the  ofliGers  of  the  former, 
or  the  general  use  of  the  colors  of  the  order. 
Benevolent  &  Protective  O.  of  E.  v.  Im- 
proved Uenev.  4  P.  O.  of  E.  of  W.  LitJL. 
1915B,  1074,  08  :j.  E.  756.  20o  N.  Y.  469. 
Against   lef!al   proceedings. 

6.  While,  as  a  general  rule,  a  court  of 
equity  (or  one  exercising  equitable  juris- 
diction] will  not  enjoin  a  proceeding  before 
a  recorder  of  a  city,  instituted  for  Uie  pur- 
pose of  punishing  the  violation  of  a  penal 
ordinance,  yet  in  certain  cases  a  eourt  hav- 
ing equitable  jurisdiction  may  intervetie  to 
protect  property  or  property  rights  from 
irreparable  damage  by  wrongful  conduct  of 
municipal  officers,  although  repeated  prose- 
cutions in  the  recorder's  court,  or  threats 
thereof,  may  be  used  as  a  means  of  con- 
summating the  wrong.  Cut  singer  v.  At- 
lanta, L.B.A.1919B,  1087,  83  S.  £.  263,  — 
Ga.  — . 

Frellmtnary  and   interlocntory   Injunc- 
tion. 

7.  A  temporary  injunction,  granted 
without  notice,  to  prevent  a  city  from  inter- 
fering with  the  removal  of  a  pavement  by 
a  contractor  who  has  not  been  paid  for  his 
work,  should  be  dissolved  where  the  im- 
provement has  been  a  subject  of  contention 
L.R.A.lSldB.  i 


before  the  courts  for  years,  and  the  con- 
tractor has  not  established  his  right  to  re- 
move it.  SnoulTer  v.  Tipton,  L.R.A.181SB. 
173,  142  N.  W.  97,  161  Iowa,  223. 


Police  power  as  to,  see  Constitutional 
Law,   18. 

Liability  of  one  who  lets  hotel  with 
defective  elevator  for  injuries  to 
guest,  see  Landlord  and  Tenant,  6- 

Constniction  of  act  empowering  munici- 
pality to  license,  see  SUtute,  0,  10. 


As  t 

INSPECTION. 

Inability  of  cattle  inspector  for  injury 
to  animal  during  inspection,  see 
Officers,  3. 

In  general,  see  Discovery   and   Inspec- 


INSTALMENT   CONTRACT. 

Liability  on  inatalmenl  contract  of 
partner  who  retires  during  term 
of  contract,  see  Partnership. 


INSTBUCXtONS. 


1. 


INSrRANCE. 

Ellei't.  on  right  to  recover  on  policy  on 
lite  of  one  whone  death  is  presumed 
from  absence,  of  by-law  adopted 
during  such  absence,  see  Evidence, 


Defense  in  action  on  policy  on  life  of 
absentee  whose  death  is  presumed, 
see  Evidence,  4. 

Sufficiency  of  evidence  in  insurance  ac- 
tion, see  Evidence,  35. 

Pleading  in  action  on  policy,  see  Plead- 
ing, 5. 
Iliglit  and  manner  ol  doing  buelnesn- 

Katoppel  of  state  to  enforce  insurance 
laws,  see  Kstoppel,  3. 

Effect  of  contemporaneous  construction 
of  insurance  laivs.  by  insurance 
commissioner,  see  Statute,  12. 

1.  The   business   of   selling   certiticatcs 
guarantying  burial  to  the  holders  is  insur- 

and  one  attempting  to  transact  it 
.  comply  with  the  insurance  laws.  State 
il.  Fiahback  v.  Globe  Casket  &  Under- 
taking Co.  LJijl.l9l5B,  876,  143  Pac.  878, 
—  Wash.  — . 
Dissoliitlon;    forfeiture;    Insolvency. 

2.  That   a   corporation   which  has  been 
issuing  cei'tiCcates  guarantying  burial  alst^ 
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has  authority  to  transact  other  legitimate 
husiness  will  not  prevent  tlie  courts  requir- 
ing its  liquidation,  if  it  lias  not  attempted 
to  transHct  such  buaincsH,  and  has  no  au- 
thority to  issue  such  certificates,  and  the 
liquidation  of  the  burial  certiflcateB  is  nee-' 
«SBary  to  protect  holders.  State  ex  rel. 
Fi^hback  v.  UMic  Caitket  &,  Undertaking 
Co.  L.ILA.1915B,  97«,  143  Pac.  878,  —  Wash. 

3.  Tlie  charter  of  a  corporation  which 
has  undertaken  iltcgallj'  to  issue  certificates 
f^tarHnt;fing  burial  may  be  forfeited,  al- 
though it  has  authority  to  transact  legiti- 
mate business,  since  the  transaction  of  the 
illegal  business  may  result  in  injury  to  the 
public.  State  ex  rel.  Fish  back  v.  Globe 
Casket  &,  Undertaking  Co.  L.R.A.1915B,  978, 
H3  Pac.  878,  —  Wash.  — . 
Warranlles;  reprcnpiilnltflnti;  condi- 
tions. 

4.  Vacancy  of  premises  from  Saturday 
to  the  following  Monday  pending  change  of 
tenants  does  not  avoid  a  live-year  policy  of 
insurance  thereon  Hhich  provides  that  in- 
surance will  not  be  carrieii  upon  unoccu- 
pied buildings  unless  covered  by  s  vacancy 
permit.  Farmers'  Mut.  Equity  Ins.  Soc.  v. 
Smith.  L.R.A.191SB,  S44,  Ur,  H.  W.  (175.  153 
Ky.   451).  .(.iiinotatedl 

5.  Liability  under  a  form  of  insurance 
policy  prescribed  by  statute  upon  horses 
while  in  a  designated  building,  and  not  else- 
nherc,  does  not  attach  in  case  they  are  de- 
stroyed while  in  another  building  to  which 
they  have  been  temporarily  removed  while 
the  building  designated  In  the  policy  is  un- 
dergoing repairs.  I'osenthal  v.  Insurance 
Co.  of  N.   A.  L.H.A.191HB,  Ml,   140  X.   W. 
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Waiver  or  estoppel. 

6.  An  iiiBUrei'  who  adviMps  a  IwneHciary 
upon  the  disappearance  of  insured  that  it  is 
customary  to  pay  claims  after  an  absence 
of  seven  years,  and  who  accepts  dues  from 
Iter  for  that  period  without  notifying  her 
of  a  change  of  by-laws  postponing  the  time 
for  payment,  i»  estoppi-d  to  rely  upon  the 
change.  Keith  v.  .Modern  Woodmen  of 
America,  IJt.A.1919B,  783,  141)  N.  W.  225, 
—   Iowa,   —  (Annotated) 

Risks   and   vauuQH   ot    Iohm,    Injury,    or 

doalli. 

T.  A  policy  iuHuring  usainst  direct  loss 
or  damage  by  tornado,  windstorni,  or  cy- 
clone, e.u-ept  that  there  shall  be  no  liability 
for  loss  occasioned  directly  or  Indii'ectly  by 
iilch  water  or  overflow,  does  not  cover  a 
lo^s  caused  bv  the  wind  driving  against  the 
huilding  waves  of  the  water  of  a  river  which 
had  overflowed  its  banks  and  surrounded 
the  insured  building.  National  1'nion  F.  Ins. 
Co.  V.  Outchficid,  LJiJl-lBISB,  1094,  170 
S.  W.  187,  ~  Ky.  — .  (Annotated) 

R.  A  policy  insuring  against  injuries 
effected  through  external,  violent,  and  ac- 
cidental means  alone  does  not  cover  death 
from  meningitis  resulting  from  a  violent 
snutling  of  a  nasal  dimcbe,  which  caused  in- 
fection to  pass  into  the  middle  ear  and 
thence  through  the  mastoid  process  into  the 
bruin,  where  the  snuffing  naa  no  harder 
L.It.A.]D15B. 


than    was    intended.      Smith    v.    Trai'elera' 
Ins.   Co.   L.K.A.191SB,  873,   lOG  N.   K.   GUI, 
210   Mass.  147. 
Int«iTsi   In   procceds- 

11.  That  the  wife,  who  is  beneHciary  In 
a  renewable  term  insurance  policy  upon  the 
life  ot  her  husband,  has  been  divorced  from 
him  wlieu  the  time  arrives  for  renewing  the 
policj'.  does  not  render  the  policy  void  for 
lack  of  insurable  interest,  if  it  is  not  in 
fact  renoived,  hut  merely  continued  tor  an 
additional  term  by  attaching  a  rider  there- 
to. Iiecansc  the  surplus  accumulated  during 
the  drat  term  is  sufficient  to  carry  the 
policj'  at  the  old  premium  rate  for  the  next 

Eeriod.      Jlarqoet     v.     ,^tna     L.     Ins.    Co. 
.R.A.I915B,  719,  159  S.  W.   733,  ~  Tenn. 

Apportionment  or  contrlbnllon. 

1(1.  A  policy  of  insurance  for  {2,000  on 
"two  three-atory  frame  building  tin  roof. 
and  its  additions  and  foundation  walls. 
while  occupied  as  a  dwellings,  Xoa,  6fl  and 
71  East  Twelfth  street,  ...  and  being 
f].nO()  on  each  building."  js.  in  its  legal  ef- 
fect, a  speciHc  policy  of  $1,000  on  No.  «!» 
East  Iwelfth  street,  and  £1,000  on  No.  71 
Ea«t  Twelftii  street,  anil  is  not  a  blanket 
policy  on  both  Nos.  IIH  and  71.    Grollimund 


018. 

11.  A  policy  of  insurance  tor  "82.000 
upon  the  three-story  frame  building  and  its 
additions  adjoining  and  communicating,  in- 
cluding gas  and  water  pipes,  heating  apps- 
ratus.  and  all  permanent  fixtures,  while  oc< 
cu])it<<l  as  a  dwelling  house  and  situate 
Nos.  H!)  and  71  East  Twelfth  street.  .  .  ." 
is  not  a  speciHc  policy  on  No.  611  and  No.  71, 
but  is  a  blanket  policy  on  both,  and  covers 
to  its  full  amount  of  $2,000  both  Kos.  61) 
and  71.  Crollimund  v.  Ciermania  F.  Ins. 
Co.  (N.  ■!.  Utt.  &  App.)  L.R.A.1916B,  fi09, 
83  Atl.  1108,  82  N.  .1.  I..  618. 

12.  In  distributing  the  loss  upon  two 
parts  of  a  building  under  one  roof,  each 
part  capable  of  being  dcscnbed  and  insured 
by  Htrci't  numbers,  between  an  insurance 
policy  covering  both  parts  for  a  gross  sum 
and  a  policy  specifically  liable  on  each  part, 
both  of  which  policies  grant  permission  to 
"effect  other  insurance."  and  provide  that 
the  lUbility  shall  not  lie  greater  "than  the 
amount  liereby  insured  shall  bear  to  the 
whole  insurance,"  the  blanket  policy  should 
be  rogardi-d  as  insuring  each  part  to  the  en- 
tire amount  unappropriated  when  it  is 
reacheil.  making  the  adjustment  part  by 
part  in  the  order  of  the  greater  loss,  if  that 
will  work  substantial  equity  and  justice  to 
all  concerned,  and  deducting  the  sum  ap- 
propriotcd  to  the  part  as  it  is  adjusted  and 
passed  Crollimund  v.  Germania  F.  Ins. 
Co  (N  J  Err  4  App.)  L.H.A.191BB,  BOB, 
83  Atl    llOS    82  N.  J.  L.  018. 

( Annotated ) 
Theft  Insurance. 

13  A  policv  insuring  the  owner  of  an 
automobile  against  loss  by  theft  does  not 
co\er  a  loss  caused  by  an  accident  to  the  ear 
while  It  IB  in  possession  of  employees  of  a 
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sliop  to  which  it  had  been  taken  for 
{laira,  who  had  taken  it  from  the  shop,  after 
working  hours,  for  a  joy  rid?,  Intending  to 
rot  urn  it  to  the  shop  when  they  were 
through  with  it.  Vallpv  Mercantile  Co.  v. 
St.  Paul  F.  &  M.  InH.  Cki.  L.S^.l&lSB,  387, 
143  Pae.  5511,  4»  JMont.  430. 

IXSCBRECTION , 

Keview  by  courts  of  governor's  action 
in  ceae  of.  ace  Courts,  2. 

Habeas  corpua  to  releuRe  from  im- 
prisonment  one  ehargcd  with  aid- 
ing, see  Habeas  Corpus. 

Calling  out  niilitiu  to  suppress,  see 
lUlitia, 

INTEREST. 

Provision  for  higher  rate  after  ma- 
turity of  note,  see  Bills  and  Notes, 


1.  The  surplus  of  a  voIunt*ry  bank- 
rupt's eiitate  romaitiiijg  after  the  payment 
of  all  proved  elaims  and  iiiterefit  therfon  to 
the  djite  of  the  filing  of  the  petition  should 
be  applied  first  to  the  payment  of  the 
intereat  accruing  on  the  clainia  subsequently 
to  the  filing  of  the  petition,  and  the  re- 
BUtinder  only  returned  to  the  bankrupt. 
.lolmson  V.  Xorris.  L.ItA.lSlSB,  881,  100 
Fed.  45»,  111  C.  C.  A.  21)1.  (Annotated) 
2.  Interest  hIioiiIiI  be  allo\\i'd  on  tlie 
amount  which  a  tenant  in  common  should 
contribute  toward  taxes  and  other  eNpenses 
paid  for  the  benelit  of  the  estate  only  from 
tne  entry  of  the  judgment  when,  at  the  time 
the  payments  wevr  made,  tlie  one  making 
them  vras  e  la  lining  exclusive  title  to  the 
prnpertv  and  seeking  to  disatHrm  the  claim 
uf  the  eotenant.  Willmon  v.  Kover,  L.R.A. 
1916B,  961,  14:i  Pae.  ti94,  —  Cal.  — . 

1XTERL'RB.V\'   RAILROADS. 

Bight  to  roninel  continued  operation  of, 

see  Carriers,  1,  2. 
Discontinuance  of,  see  Carriers,  1-3. 


IXTOXICATIXG   LIQUORS. 

Judicial  notice  of  result  of  local  option 
election,  sec  Evidence.  1. 

A  transaction  in  which  a  person  as. 
RUming  to  do  business  as  a  vtholeitale  liquor 
dealer,  in  a  prohibition  parish,  sella  to  an. 
other  who  assumes  to  be  doing  a  retail 
liquor  business  in  such  parish,  is  a  sale  at 
retail,  and  subjects  the  wholesaler  to  the 
penalty  for  selling  at  retail  without  having 
previously  obtained  a  license,  there  being 
no  such  thing  within  the  meaning  of  the 
law  as  a  dealer  for  resale  in  a  parish  where 
the  sale  of  liquor  at  retail  is  prohibited. 
Rtate  V.  Cunningham,  LJt.A.1819B,  388,  58  ' 
So.  55S,  130  La.  749.  (Annotated) 

INTOXICATION. 

See  Drunkenness. 
L.R.A.IDI0B. 


JOINT  ADVENTURE. 

Trust  in  secret    profits    made    by    one 

party     to     joint     adventure,     Ee« 


JOINT  CREDITORS  .\ND  DEBTORS. 

Contribution  between,  see  Contribution 
and  Indemnity. 

Evidence  in  action  against  joint  defend- 
ants for  malicious  prosecution,  see 
Evidence,  33. 

Grant  of  new  trial  as  to  one  defendant 
and  refusal  as  to  another,  see  New 
Trial,  1. 

1.  A  plaintiff  may  prevail  against  one 
of  two  joint  tort  feasors  though  he  fails  to 
prove  a  joint  tort.  Virtue  v.  Creamery 
Package  Mfg.  Co.  L.H.A.IBISB,  1178,  142  N. 
W.  930,  123  Minn.  17. 

2.  A  joint  tort  may  be  committed  with, 
out  the  existence  of  any  conspiracy  or 
combination  in  restraint  of  trade.  Virtue 
v.  Creamery  Package  ilfg.  Co.  L.R.A.1916B, 
1179,  142  N.  W.  1130,  123  .Minn.  17. 

3.  In  an  action  against  joint  defend' 
ants  who  are  closely  connectctt  in  a  busi- 
ness way  as  to  a  certain  patented  nrticle 
about  which  the  controversy  arose,  for 
False  representations  and  malicious  prose- 
cution, in  which  the  false  representations 
were  ell  on  the  part  of  one  defendant,  and 
the  maliciouB  prosecution  on  the  part  of 
the  otiier.  tlie  liability  of  both  defendants 
for  both  classes  of  acts  may  be  submitted  to 
the  jury  under  the  principle  that  all  who 
actively  participate  in  any  manner  in  the 
commission  of  a  tort,  or  who  procure,  com- 
mand, direct,  advise,  encourage,  aid,  or 
abet  its  commisBion,  or  who  ratify  it  after 
it  Is  done,  are  jointly  and  severally  liable 
therefor,  even  tliou'fh  they  act  independent- 
ly and  without  concert  of  action  or  eoni- 
inon  purpose,  providing  their  several  acts 
concur  in  tending  to  produce  one  resulting 
event.  Virtue  v.  Creamery  Package  Mfg. 
Co.  L.RJL19ISB,  1178.  142  N.  W.  1130,  123 
Minn.   17. 

4.  Each  obligor  may  be  sued  separately 
for  such  portion  as  he  owes  the  obligee  in  a 
joint  obligation  of  several  obligors  to  pay 
tlie  obligee  a  spcciHed  sura  of  money,  where 
the  obligation  also  shows  that,  as  between 
such  obligors,  each  is  a  principal  debtor  for 
a  speclfli^  portion  of  the  whole  sum,  and  a 
surety   as  to    all    the    remaining    portions 


sideration,  whether  past  or  present,  their 
promise  is  presumed  to  be  joint  and  sev- 
eral. Rutherford  v.  Hotbert.  L.B.A.191fiB, 
221,  142  Pac.  1000.  —  Okla.  — . 

(Annotated) 
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Cioogle 
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24. 


?  Appeal  and  Error,  19- 


As  contrnct  within  provision  Hfraiuet 
impairing  obligation  of,  see  CooBti- 
tutional  Lan,  20. 

Revivor  of  judgmeut  Bjiainat  corpora' 
tion  as  condition  precedent  to  suit 
against  stockholder,  sec  Corpora- 
tions, ]. 

Execution  on,  ere  Executioa. 
Jnrltidlctlon, 

Effect  of  mistake  in  name  of  party  in 
writ,  see  Writ  and  I'roeess. 

1.  A  decree  is  ineffectual  for  any  pur- 
pose as  against  defendants  who  are  not 
served  witJi  process,  and  who  do  not  appear 
to  the  cause.  Dunn  v.  Bank  of  I'nion, 
L.SJL.191BB,  168,  82  S.  E.  756,  —  W.  Vn. 

2.  A  personal  decree  against  nonresi- 
dent defendants  not  served  otiierwise  than 
by   publication,   and   not   appearing   to   the 

troeeeding,  is  erroneous.     Grant  v.  Swank, 
.Rj1.1916B,  881,  81  S.  E.  967,  —  W.  Va. 

Effect  and  conclnsiveness. 

Collateral  attack  on  judgment  becaiiM 
of  mistake  in  name  in  construc- 
tive service  of  process,  see  Consti- 
tutional Law,  15. 

3.  Where  a  court  has  jurisdiction  of 
the  subject-matter  and  the  parties,  in  an 
action  in  partition,  and  orders  a  sale.^-a 
judgment  which  it  lias  jurisdiction  to  enter 
where  the  tacts  pleaded  and  proved  war- 
rant, it,— such  judgment,  though  erroneous 
nnder  the  pleadings  and  proof  in  the  ca»e  at 
bar.  on  account  of  a  statutory  provision 
that  no  sale  shall  lie  ordered  where  the 
liens  exceed  the  value  of  the  property,  or 
where  it  appears  probable  that  the  prop- 
erty wilt  not  sell  for  an  amount  equal  to  the 
amount  of  the  liens,  is  not  void,  and  cannot 
be  attacked  collaterallv.  Ordean  v.  Gran- 
nis,  L.R.A.191SB,  1149,  136  N.  W.  575,  1026, 
118  Minn.  117. 

4.  A  judgment  tor  defendants  in  a 
prior  action  in  tlie  Federal  courts  to  recover 
treble  damages  for  an  alleged  combination 
in  restraint  of  trade,  in  violation  of  the 
Sherman  anti-trust  act  (act  July  2,  1890, 
rhap.  647.  26  Stat,  at  L.  200  (U.  R.  Comp, 
Stat.  1901,  p.  3200),  is  not  res  judicata  of 
plaintiffs'  right  to  maintain  a  common-law 
action  for  interference  with  their  business 
by  false  representations,  threats,  and  ma- 
licious prosecution.  Virtue  v.  Creamery 
Package  Mfg.  Co.  L.E.A.1916B,  1179,  142  N. 
W.  930,  123  Minn.  17. 

5.  A  judgment  denying  the  right  of  a 
contractor  to  recover  for  a  street  pavement 
is  not  conclusive  against  the  right  of  the 
contractor  to  remove  his  material  from  the 
street.  Rnouffer  v.  Tipton,  L.R.A.l&lSB, 
178,  142  K.  W,  97,  161  Iowa,  223. 

6.  A  judgment  for  defendant  in  an 
action  to  enjoin  the  making  of  a  deed  un- 
der a  foreclosure  Bale,  in  which  the  want  oi 
notice  of  sale  was  made  an  issue,  precludes 
plaintilT  from  setting  up  that  fact  in  de< 
L.R.A.1B1.1T). 


fense  of  an  action  to  recover  posaessicoi  of 
the  land  from  him.  Ferebee  v.  Sawyer. 
L.S.A.1915B,  B40,  83  S.  E.  17,  —  S.  C.  — . 

7.  The  interest  of  a  vendee  in  the  pos- 
session of  real  estate  under  a  contract  of 
purchase,  the  legal  title  being  in  the  vendor, 
is  a  vested  interest  within  the  meaning  of  a 
statute  subjecting  to  the  payment  of  debts, 
and  making  liable  to  be  taken  on  execution 
and  sold,  "lands  and  tenements,  including 
vested  interests  therein;"  and  sucli  interest 
is  bound  for  tlie  satisfaction  of  a  judgment 
against  the  vendee  uiider  the  proviaiona  of 
a  statute  making  a  judgment  a  lien  upon 
real  estate  of  the  debtor.  First  Xat.  Bank 
V.  i»gue.  L.B.A.1916B,  340,  106  N.  E.  21. 
89  Ohio  St.  288.  (Annotated) 
Foreign  JudKnients. 

8.  A  judgment  of  a  court  of  one  state 
awarding  the  custody  of  minor  children  in 
a  divorce  proceeding  is  not  res  judicata  in 
a  proceeding  before  a  court  of  another  state, 
except  as  to  facts  and  conditions  before  the 
court  upon  the  rendition  of  the  foreign  de- 
cree. Mylius  V.  Cargill,  L.R.A.1916B,  1S4, 
142  Pac.  018,  —  N.  M.  — .         (Annotated) 

9.  A  judgment  for  alimony  in  a  cowt 
of  one  state  will  not  be  enforced  by  tlie 
courts  of  another  state,  where  it  was  mi- 
dered  in  an  action  for  divorce  and  aliiBliBy 
which  had  been  begun  about  twenty  jimn 
before,  -and  which  after  a  judgment  ren- 
dered rtrtliat  time  granting  the  divorce  and 
rcservH(t-4hc  question  of  alimony,  was  al- 
lowed to  lapse  so  that  it  became  a  stale- 
action  under  the  rules  of  court,  in  which 
no  further  step  could  be  taken  unless  the 
person  proposing  to  take  the  step  should 
first  give  reasonable  notice  in  writing  to 
the  other  party  or  his  attorney,  and  where 
the  only  notice  upon  which  the  judgment 
sought  to  be  enforced  was  founded  was  a 
notice  to  the  attorney  who  had  represented 
the  defendant  twenty  years  before.  I'nder- 
wood  V.  Underwood,  L.K.A.1916B,  674.  83 
S.  E.  208,  —  Ga.  — .  (Annotated) 


JUDICIAL    POWER. 

Encroachment    on,    see    Constitutional 

JURISDICTION. 

In  general,  see  Courts. 
Of  equity,  see  Equity. 
To  enter  judgment,  see  Judgment,  1,  2. 

JURY. 

Power  of  governor  to  establish  martial 
law  authorizing  conviction  for 
crime  without  trial  by  jury,  sec 
Martial  Law. 


JUSTICE   OP  THE  PB.ACE. 

Jurisdiction  to  issue  warrant  of  arrest 
upon  complaint  upon  information 
and   belief,  see  Indictment,  etc.   1- 


KIDN-APPING—LAXDLORD   AND    TENAXT. 


]2«f 


KXOUXEDGE. 

Master's  knowledge  of  vicious  propenRi- 
tie«  of  horae  furninhod  servant,  ae* 
Master  and  Servant,  4, 


LACHES. 

Estoppel  bj,  see  Estoppt'l,  4. 

In  issuiug  execution,  Hce  Exccution- 

In  applying  for  benefit  of  bequest,  aee 

Wills,  3. 
In  general,  ace  Limitation  of  At^tiona. 

LANDLORD   AND    TENANT. 

Lease  of  mine,  see  Mines. 

Effect  of  acceptance  of  lease  by  mort- 
^igor   from   mortgagee   to   cut   off 
right  of  redemption,  see  !ktortgage, 
5. 
Termination  of  lose;   forteltnre. 

1.  A  lesBor  waives  Che  right  to  declare 
«  forfeiture  of  the  lease  because  the  rent 
is  in  arrear,  hy  asking  the  court  to  require 
a  receiver  of  the  property  of  the  tenant  to 
elect  whether  he  will  adopt  or  reject  the 
lease.  Durand  k  Co.  v.  Howard  &  Co.  LJtjL 
181flB,  998,  218  Fed.  ,i8i^  —  C.  C,  A.  — . 

(Annotated) 
Ass  Iff  n  men  t. 

2.  A  covenant  against  aBaiRnment  of  a 
lease  is  not  broken  by  the  appointment  of 
a  receiver  for  the  properlv  of  the  lessee. 
Durand  4  Co.  v.  Howard  S  Co,  I..K.A1915B, 
968,  2ia  Fed.  585,  —  C.  C.  A.  — . 

I'se  of  wall  tor  advertising. 

3.  llie  oM'ner  of  a  building  who  while 
parrying  on  business  on  the  second  floor 
lea^tes  the  ground  floor,  has  no  prior  right 
to  uae  the  front  outside  wall  of  the  lower 
story  adjoining  the  stairway  leading  to  hia 
place  of  business,  for  advertising  purpoaee, 
which  will  enable  him  to  prevent  the  lessee 
from  placing  a  sign  there,  Snyder  v.  Kul- 
esh,  L.1LA.1915B,  10B7,  144  X.  W.  308,  — 
Iowa,  — .  (Annotated) 
Defective  or  danserons   premises, 

Lial)ility  of  landlord  for  injury  to  ten- 
ant while  attempting  to  remove 
from  sidewalk  ice  formed  from 
water  dripping  from  roof,  see  also 
Highwaya,  3, 

Proximate  cause  of  injury  resulting 
from  nuisance,  see  Pro\imate  eaufle, 
1. 

Question  for  jury  as  to  neglisenee.  sec 
Trial,  5. 

4.  A  landlord  who  retaina  control  of  an 
unHghted  back  stairway  leading  from  a 
second-story  landing  which  furnishea  ac- 
cess to  portions  of  the  building  rented  to 
tenants  is  not  bound  to  keep  the  door  lead- 
ing thereto  locked  to  avoid  liability  for  in- 
jury to  one  who,  using  the  landing  for 
the  purpose  of  tranattcttng  business  witli  the 
tenant,  opens  the  door,  and  falls  down  the 
L.R.A.1915B. 


atairwav.    Morong  v.  .SpoHord.  L.K,A.191BB, 
387,  luri  X.  E.  4i*.  218  Maaa.  30. 

( Annotated) 
6.  That  a  lessee  will  sometimes  leave  a, 
defective  elevator  open  and  unguarded,  to 
the  injury  of  one  attempting  to  use  it, 
should  1>e  anticipated  by  the  leaaor.  who 
lets  it  in  a  defective  condition,  ao  as  to 
charge  him  with  liability  for  the  injury. 
Colorado  Mortg.  jt  Invest.  Co.  v.  Oiaconiini, 
L.RJL.191SB,  3M,  138  Pac  103II,  5ii  Colo. 
540, 

6.  One  who  lets  a  hotel  with  an  InsufG- 
ciently  lighted  elevator  which  creeps  when 
not  in  uae,  because  of  defective  machinery, 
which  is  not  repaired  prior  to  the  accident, 
and  is  intended  for  general  uae  of  the  guests 
of  the  hotel  in  going  to  and  from  thetr 
rooms,  is  liable  for  injury  to  a  paying  guest 
who.  in  attempting  to  use  the  elevator,  falls 
into  the  well  because  the  ear  had  moved 
from  the  place  where  it  was  left,  on  the 
theory  that  it  ia  a  nuisance  in  a  aemipublic 
place, — especially  if  be  haa  undertaken  to 
bear  a  portion  of  the  espenses  of  repairing 
it  and  of  insuring  against  accidents  because 
of  it.  Colorado  Mortg.  &  Invest.  Co.  v. 
Giacomini.  L.B,A.19I5B,  3S4,  136  Pac,  3039. 
55  Colo.  540.  I  Annotated  I 

7.  The  mere  fact  that  tenants  have 
divided  tile  use  of  the  floor  of  a  porch  or 
landing  in  an  outside  atairwav  used  by,  and 
intended  for  the  use  of,  the  different  tcnanta 
of  the  building,  and  connected  with  the 
common  hall  way,  for  the  purpose  of  keep- 
ing some  of  their  household  effects  spparate,' 
is  not  sufficient  to  show  that  half  of  the 
porch  is  in  the  posaeaaion  of  one  tenant 
and  half  in  the  other,  so  as  to  relieve  the 
landlord  of  liability  for  the  care  of  the 
porch.  Hinthorn  v.  Bcnfer,  LJljl.l91SB,  98, 
136  Pac,  247.  80  Kan.  731, 

6.  A  tenant  cannot  hold  his  landlord 
liable  for  injury  due  to  a  fnti  on  the  side- 
walk in  front  of  the  property  which  was 
made  slippery  by  ice  formed  by  water  drip- 
ping from  ■  roof  of  the  leaaed  building. 
on  the  theory  that  the  walk  was  a  common 
passageway  which  the  landlord  was  bound 
to  keep  in  repair.  Valin  v.  Jewell,  L.R.A. 
1915B,  384,  00  Atl.  36.  88  Conn.  151. 

9.  A  tenant  cannot  hold  his  landlord 
liable  for  injury  due  to  a  fall  on  ice  a'-i.-umu- 
lated  on  the  sidewalk  from  water  dripping 
from  a  roof  of  the  leased  property  because 
of  absence  of  devices  to  care  tor  it,  where 
the  condition  was  obvious  when  the  tease 
was  made  and  the  landlord  did  not  uniler- 
take  to  repair  it,  Valin  v.  Jewell,  L.R.A. 
ISIBB,  324,  90  Atl.  36,  88  Conn.  151. 

10.  A  narrow  porch  or  landing  in  an 
outside  stairway  used  by,  and  intended  for 
the  use  of.  different  tenants  of  a  building, 
and  connected  with  a  common  hall  way.  ia 
part  of  the  stairway  itaelf,  ami  ncccsnarily 
in  the  possession  and  control  of  the  land- 
lord, and  he  ia  bound  to  exercise  reason- 
able care  to  render  it  safe  for  the  nse  which 
he  invites  others  to  make  of  it.  Hinthorn 
V.  Benfer,  t.R.A.1915B,  98,  138  Pac.  247.  90 
Kan,  731.  (Annotated! 
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LARCENV— LIMITATION    OF    ACriONS. 


LARCEXV. 

From    jiasaenger    on    sleeping!:    car,    Be« 

C'arrierB,  11,  12;  Evidence,  10. 
Police  rpjnilstiona  to  prevent  larci'iiy  of 

voiiiig  anitnats,   see  ConetitutionHl 

Law,  IB. 
Existence  of  trust   in   prapcrty   stolen, 

»ee  Equity,  1,  2. 
Relevancy    o(    evidence,    generally,    see 

Kvidence,  31. 
Indictment  for,  see  Indictment,  etc.,  5. 
Insurance    against    loss    l>y    theft,   see 

Insurance,  13. 

LEASE. 

Of  mine,  Bee  MineB. 

Effect  of  acceptance  of  lease  by  mort- 
pasor  from  moitgagee  to  cut  off 
right  of  redemption,  see  Mortgage, 
5. 

In  general,  see  Landlord  and  Tenant. 


wer  to  authorize  an  appeal  to  the 
court  from  county  board  of  equali- 
istion,  see  CourtB,  3. 

ner  to  f;rant  Buffrage  to  women,  see 
Elwtions,  3-5. 


LlCKXSE. 

Delegation  of  power  as  to,  see  Constitu- 
tional  Law,  3.  . 

Discrimination  against  nonresident 
alien  in  grant  of,  see  Constitutioi 
Law,  6-8. 

Due  proceaa  of  law  as  to,  si'e  Constitu- 
tional Law,  13. 

Police  power  as  to,  see  ('onstitut 
Law.  18. 

Validity  of  contract  by  unlicensed  per- 
son. Bee  Contracts,  S. 

Injuiy  to  licensee  by  electricity,  see 
Kleetricity,  2. 

For  Bale  of  liquor,  see  Intoxicating 
Liquors. 

Contributory  negligence  of  licensee,  see 
Railroads,  7- 

Conatruing  act  empowering  municipal- 
ity to  license,  BO  as  to  sustain  act, 
sec  Statute,  0,  10. 

JJESS. 

Of  judnnient,  see  Judgment,  7. 

Mechanics'  liens,  see  Meciianics'  Liens. 

Of  vendor,  sec  Vendor  and  Purchaser. 
TJie  amount  wliieh  a  cotenant  should 
contribute  toward  expenses  paid  by  the 
other  eotenant  for  flic  benefit  of  the  prop- 
erty may  be  made  a  lien  on  the  shai-e  award- 
L.R.A.1915B. 


Llt^E  TEXAATS. 

A  tenant  for  life  cannot  avoid  liabil- 
ity for  selling  tiniber  from  the  properly 
merely  by  showing  (Iiat  he  made  repairs 
equal  in  value  to  that  gf  tlie  timber  removed. 
Thomas  v.  Thomas.  L.R.A.1B15B,  219,  82  S. 
K.  1032,  166  N.  C,  637. 


1.  Street  paving  contractors  cannot  he 
charged  with  laches  in  failing  to  attempt 
to  remove  a  pavement  for  whicli  they  have 
not  been  paid  until  the  termination  of  liti- 
gation in  which  they  nre  attempting  to 
enforce  pavment  for  the  work,  SnoufTer  v. 
Tipton,  L.R.A.1916B,  173,  142- X.  W.  07,  161 
Iowa,  223. 

When  Rtatute  rnuR. 

2.  The  statute  of  limitations  begins  to 
rim  agninst  a  claim  by  a  tenant  in  eommon 
who  has  attempted  to  exclude  liis  cotennnt 
from  the  property  and  repudiate  the  co- 
tenancy to  contribution  toward  taxe?. 
assessments,  and  attorneys'  fees  paid  in  pro- 
tection of  the  property,  lit  the  time  the  pay- 
ments are  made.  Willmon  v.  Koyer,  LJI.A. 
191SB,  fl61,  143  Pae.  694,  —  Cal.  — , 

3.  The  statute  of  limitations  docB  not 
run  against  the  right  of  a  street  contractor 
to  remove  a  pavement  for  which  he  has  not 
been  paid,  while  lie  is  endeavoring  to  re- 
cover pavment  for  his  work.  Snuffer  v, 
Tipton.  L.Rji.l91BB,  173,  142  X.  \V.  97,  Ifil 
Iowa,  223. 

4.  Tl)e  statute  of  limitations,  as  to  a 
valid  contract  novating  an  existing  one  be- 
tween the  same  parties,  coriimences  to  run 
only  from  the  inception  of  the  suhstituted 
agreement.  Moreeraft  v.  ,4!len  (N.  J.  Err. 
&  App.)  L.Rjl..l91S8,  1,  T3  Atl.  920,  7S  N. 
J.  L.  729. 

5.  An  administrator  has  no  power  or 
authority  to  naive  the  bar  of  the  statute 
of  limitations,  so  as  to  »et  a  new  date  from 
whicli  the  statute  would  b^in  to  run,  un- 
der statutes  providing  that  no  claim  must 
be  allowed  by  the  administrator  which  was 
barred  by  limitations  at  decedent's  death, 
that  the  time  during  which  there  shall  be 
a  vacancy  in  the  administration  must  not 
be  included  in  any  prescribed  limitations, 
that  every  administrator  must,  immediate- 
ly upon  appointment,  give  notice  in  a  news- 
paper, requiring  all  persona  having  claimi 
against  tlie  estate  to  present  them,  as  pre- 
scribed by  law,  that  the  time  that  shall  be 
expressed  in  the  notice  shall  be  ten  month:' 
after  it  is  lirst  published  when  the  estate 
exceeds  a   speclAed  sum,   and   four   months 


LIMITATION   OP   LIABILITY— ilACHIXERY. 


mi 


wlitn  it  doefl  not  «>Lce«<l  tliat  nuni,  and  that 
all  claimB  not  presented  u'ithin  tlii>  time 
prescribed  by  the  notice  aball  be  "barreci 
forever."  Dern  v.  Olson,  L.R.A.191SB,  lOlS, 
110  Pac.  164,  18  Idaho,  358.  (Annotated) 
When   action    In   barrMl. 

6.  A  etaim  for  malicious  prosecution 
of  a  civil  action  in  ruled  bv  Minn,  Rev.  Laws 
1905,  %  4078,  Bubd.  5,  allowing  six  years  for 
commencement  of  an  action  for  any  injury 
to  person  or  righti  not  arising  on  con- 
tract, and  not  by  g  4078,  limiting  actions 
for  libel,  slander,  assault,  battery,  false  im- 
prisonment, or  otbcr  tort  re^iiltinii  in  per- 
sonal injurv,  to  two  vears.  \  irtue  v. 
Creamery  Package  Mfg.'  Co.  L.R.A.l&lSB, 
1179,  14i  N.  W.  030,  123  Uinn.  17. 
Interruption  of  statute. 

7.  An  adjudication  in  bankrtipti'v,  un- 
der act  July  1,  1R1)8,  chap.  .141,  30  Stat,  at 
L  544,  as  amended,  dors  not  suepend  the 
running  of  tlie  general  state  statute  of  limi- 
tations as  to  provable  claims,  for  the  rea- 
son that  such  adjudication  does  not  put  the 
creditor  under  a  ''legal  disability,"  within 
the  meaning  of  g  4fi5K,  Rev.  Laws,  1010.  and 
does  not  relieve  hitn  from  tiling  his  suit  he- 
fore  the  statute  operatex  as  a  bar.  Simp- 
son v.  Tootle,  W.  i  M.  Slercanfile  Co.  L.R.A. 
191SB,  1221,  141  Pac.  448.  —  Okla.  — . 

{Annotated) 

8.  The  payment  to  a  creditor  bv  a  trus- 
tee of  a  banhrupt  debtor,  of  dividends  or- 
dered paid  by  a  court  of  bankruptcy,  is  not 
such  a  voluntary  part  payment  by  the  debt- 
or as  ivill  establiali  a  new  point  from  which 
the  statute  of  limitations  will  ruu,  under 
g  4083.  Rev.  Laws  1010.  Simpson  v.  Tootle, 
W.  *  M.  Mercantile  Co.  L.RJ1.1915B,  1221, 
141  Pac.  448,  —  Okla.  — . 

!>.  Under  a  statute  providing  that  no 
acknowledgment  or  promise  is  sufficient  evi- 
dence of  a  new  or  continuing  contract  by 
which  to  take  a  case  out  of  the  statnte  o'f 
limitafions  unless  in  writing,  signed  by  the 
party  to  be  charged  thereby,  a  clear  and  defi- 
nite acknowledgment  of  the  existence  of  a 
contract,  and  liability  which  has  not  at  the 
time  been  barred  by  limitations,  whether 
coupled  with  a  direct  promise  to  pay  or 
not.  carries  witli  it  an  implied  promise  to 
pay  the  debt,  and  fl-tes  a  new  date  from 
which  the  statute  begini  to  run.  Dern  v. 
Olsen.  L.R.A.191SB,  1016,  110  Pac.  184,  13 
Idaho.  358, 

13.  A  letter  from  one  owing  an  over- 
due note  and  mortgage,  not  barred  by  the 
statute  of  limitations,  to  the  creditor,  tell- 
ing him  of  a  prospective  sale  of  mining 
property,  and  saying:  "Now,  if  I  can  make 
this  deal,  will  try  and  get  enough  money 
down  to  liquidate  the  mortgage  you  hold 
against  the  property,"  constitute  an  ac- 
knowledgment of  a  continuing  contract, 
within  the  meaning  of  a  statute  providing 
that  no  acknowledgment  or  promise  is 
snITicient  evidence  of  a  new  or  continuing 
contract  by  which  to  take  a  case  out  of 
the  statute  of  limitations  unless  in  writing, 
signed  by  the  party  to  be  charged  thereby, 
and  sets  a  new  date  from  which  the  stat- 
ute begins  to  run,  the  quoted  words  consti- 
L.R.A.1015B. 


tuting  a  condition  that  the  debtor  proposed 
to  place  upon  the  sale  of  tlio  property,  and 
demand  from  the  purchaser,  rather  than 
a  condition  as  to  the  payment  of  his  debt 
to  the  creditor,  and  not  negativing  an  im- 
plied promise  to  pay  at  some  time  if  the 
sale  siiould  not  be  made,  Dern  v,  Olsen, 
L.RJ1.191SB,  1016,  110  Pac.  104,  18  Idaho, 
358. 

11.  An  administrator  cannot  acknowl- 
edge or  promise  to  pay  a  new  or  continuing 
contract,  under  a  statute  providing  that  no 
acknowledgment  or  promise  is  suflldent  evi- 
dence of  a  new  or  continuing  contract  by 
which  to  take  a  case  out  of  the  statute  of 
limitations,  unless  in  writing,  signed  by  the 
party  to  be  charged  thereby,  so  as  to  remove 
it  from  the  operation  of  the  statute,  and 
bind  the  estate,  since  the  debt  is  the  obliga- 
tion of  the  estate,  and  would  not  he  the  debt 
of  the  party  making  the  acknowledgment  or 
promise,  and  "to  he  charged  thercbv." 
Dern  v.  Olsen,  LJI.A.1916B,  1016,  110  Pac. 
164,  18  Idaho,  358. 

LIMITATION   OF  LIABILITY. 

For  loss  of  baggage,  see  Carriers,  13,  16. 
By  telegraph  companies,  see  Telegraphs. 


LO.ANS. 

Failure  of  money  lender  to  comply  with 
statute  as  invalidating  loan,  see 
Contracts.  8-8. 

Lending  money  to  competitor  of  cove- 
nantee as  breach  of  covi'nant  not  to 
engage  in  businc<!?,  see  Contracts, 
12. 


LODGING  HOUSEtj. 


Polici 


titutional 


Pleading  in  action  by  lodging  house- 
keeper to  enjoin  interference  with 
her  husinpHH  hv  citv  officers,  sec 
Pleading.  8.. 

Construction  of  act  empowering  munici- 
pality to  license,  see  Statute,  0, 
10, 

LUBRICANTS. 

Lien  for,  see  Mechanics'  Liens,  2, 

ftfACHIN&KY. 

Warranty  on  sale  of,  see  Sale,  4. 
Breach  of  warranty  on  sale  of,  see  Sale, 

10. 
Damages  for  breach  of  warranty  of,  see 


MALICE— MASTER  AND  SERVANT. 


Evidence  in  action  for,  see  Evidence,  24. 

27,  33. 
Joint  liability  for.  see  Joint  Crcditore 

and  Debtors,  3, 
Conclusiveness   in   action  for,   of  judg- 
ment in  prior  action  between  sanic 
parties  to   recover  treble  damages 
under  Slierman  anti -trust  act,  see 
Judgment,  4. 
When   action   for,  is  barred,  see  Limi- 
tation of  Actions,  6. 
Question   for  jury,  ge«  Trial,  2,  3. 
1.  Representatinna  of  one  defendant  in 
an   action    for   maltcioua    prosecution,   tliat 
an  article  manufactured  by  tlie  plaintiff  was 
an  infringement  of  the  patent  field  by  him, 
are  not  rendered  harmless  by  the  fact  that 
the   article  was   afterwards    found    to    in- 
fringe a  different  patent  owned  by  another 
defendant.      Virtue    v.    Creamery    Package 
Mfg.  Co.  L.HJ1.1915B,  1170,  142  N.  W.  — 
123  Mi 


2.  An 


vilt     lie    for 


prosecution  upon  proof  of  mali 
of  probable  cause,  although  there  is  no 
interference  with  the  personal  property  of 
the  person  sued.  VirtiLe  v.  Creamery  Pack- 
age Mfg.  Co.  LJi.A.191BB,  1179,  142  N'.  \V. 
1)30,  123  Minn.  17. 

3.  Unless  it  is  made  to  appear  beyond  a 
reasonable  doubt  to  the  holder  of  a  patent 
that  his  patent  is  void,  such  patent  fiir- 
nisliea  probable  eauae  for  the  prosecution 
of  an  infringement  thereof.  Virtue  v. 
Creamery  Package  Mfg.  Co.  L.R.A.1915B, 
1179,  HZ  N.  \V.  930,  123  Minn.  IT. 

4.  An  action  for  malicious  prosecution 
will  not  lie  where  the  suit  on  which  it  is 
based  has  proceeded  to  an  interlocutor;  de- 
cree in  favor  of  the  defendant  in  the  ma- 
licious prosecution  suit  as  to  a  substantial 
matter,  although  as  to  other  matters  the 
finding  is  in  favor  of  the  plaintiff  in  the 
malicious  prosecution  suit.  Virtue  v. 
Creamery  Package  Mfg.  Co.  L.R.A.191SB, 
1179,  142  K.  W.  030,  123  Minn.  17. 

MANDAMUS. 

1.  A  writ  of  mandamus  may  not  law- 
erroneous  decision  of  a  ministerial  officer 
'..ho  is  required  to  eSercise  his  discretion 
and  judgment,  nor  to  control  such  decision, 
even  though  there  may  be  no  other  method 
of  review  or  correction  provided  by  law,  in 
the  absence  of  a  showing  that  he  acted  arbi- 
trarily or  fraudulently,  or  that  no  facts 
were  presented  calling  for  the  exercise  of 
judgment.  Dunham  v.  Ardery,  L.S.A.ISISB, 
338,  143  Pac.  331.  —  Okla.  — . 

2.  A  constitutional   provision  that  the 

Ectition  for  a  recall  election  shall  he  signed 
y  electors  entitled  to  vote  for  a  successor 
to  the  incumbent  sought  to  be  removed,  and 


that  it  shall  be  the  duty  of  the  city  clerk 
to  examine  tlie  petition  and,  from  the  voters' 
register,  ascertain  whether  it  is  signed  by 
the  requisite  number  of  qualified  electors, 
and  to  attach  to  the  petition  his  certificate 
showing  the  result  of  sucli  examination, 
vests  in  the  city  clerk  a  quasi  judicial  pow- 
er, the  exercise  of  which  cannot  be  controlled 
by  mandamus,  where  it  is  apparent  from 
the  constitutional  provision  that  the  voters' 
register  was  not  intended  to  be  the  only 
means  by  which  the  clerk  should  determine 
whether  or  not  the  requisite  number  ot 
legal  voters  had  signed  the  petition.  Dun- 
ham V.  Ardery,  L.g.A.ldlSB,  239,  143  Pac. 
331,  —  Okla.  — . 


Constitutional  power  to  the  governor 
to  call  out  the  militia  to  suppress  insur- 
rections docs  not  include  power  to  establish 
martial  law,  which  wilt  authorize  the  con- 
viction of  a  civilian  for  crime  without  trial 
bv  jurv.  Ex  parte  McDonald,  L.R.A.191SB. 
MB,  143  Pac,  947.  49  Mont.  434. 

■tfASTER   AND    SERVAXT. 

Objection  that  statute  requiring  wash- 
houses  for  employees  fails  to  indi- 
cate time  of  compliance  therewith, 
see  Action  or  Suit. 

Denial  of  equal  protection  of  the  law 
or  due  process  of  law  by  statute 
requiring  vrasb houses  for  employ- 
ees, sec  Constitutional  Law,  11, 

Sufliciency  of  indictment  for  violation 
of  statute  reciuiring  maintenance  of 
wash  houses  for  employees,  see  In- 
dictment, etc.  4. 

Title  of  statute  requiring  maintenance 
of  washhouses  for  employees,  Bee 
Statute,  0. 

Delegation  of  power  to  employee,  see 
Constitutional  Law.  2. 

Assignment  of  future  wages,  see  Consti- 
tutional Law,  10. 

Due  process  of  law  as  to  wages,  see 
Constitutional  Law,  12. 

Right  of  employees  Compensated  on 
basis  of  percentage  of  sales  to  item- 
ized statements  of  accounts  and 
copies  of  correspondence,  see  Dis- 
covery and  Inspection. 

Right  of  employees  whose  compenaa-! 
tion  is  based  on  a  percent^e  of 
Bales  to  seek  accounting  in  equity, 
see  Equity,  3. 


MATERIALITY— MENINGITIS. 
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Existence  of  trust  in  property  stolen  by 

employee,  eee  Equity. 
Statute  providing  nne  for   fftilure  to 

pay  vafceB   in  cash,  see   Imprison- 

mait  for  Debt. 
Liability  of  city  for  actn  of  itx  ofllcerH 

or  agents,  see  Municipal  Corpora- 

1.  Coal  miners  may,  without  conipeuaa- 
tion,  be  required  to  maintain  uaahlioudca 
for  tlieir  eniplove*B.  Booth  v,  SUte,  L.R.A. 
1$16B,  430,  100  N.  K.  SS3,  170  lud.  405. 

( Annotated ) 
Dnty  ns  to  place  and  appliances. 

As  to  injury  of  servant  of  tliird  person 
by    electricity,    seo    Electricity,    2. 

2.  An  express  compnny  may  be  found  to 
be  negligent  in  directing  a  delivery  man 
to  drive  single  a  country  horse  wliich  has 
not  been  broken  to  city  streets,  after  using 
it  a  couple  of  days  as  part  of  a  team,  during 
all  of  wliieh  time  it  behaved  badly.  Xooney 
V.  PaciRc  Exp.  Co.  L.R.A.IOIS^  433,  208 
Fed.  274,  125  C.  C.  A.  474.         (Annotated) 

3.  An  express  company  is  not  relieved 
from  liability  for  injury  to  a  delivery 
by  the  kick  of  a  horse  furnished  him  for  lue 
in  the  business,  by  the  fact  that  it  did  not 
know  of  the  propensities  of  the  horse  to 
kick,  if  it  brought  the  horso  without  train- 
ing from  the  country  to  the  terrifying  en 
vironment  of  the  city;  but  liability  is  gov- 
erned by  its  duty  to  use  reasonable  care 
to  furnish  the  servant  with  a  reasonably 
safe  instrumentality  with  which  to  perform 
his  work.  Noonoy  v.  Pacific  Exp.  Oo.  L.R.A. 
IBISB,  433,  208  Fed.  274,  125  C.  C.  A.  474. 
Servant's  aHSumpttoii  of  risks. 

4.  The  driver  of  an  express  wagon  does 
not  assume  the  risk  of  injury  in  obeying 
the  direction  of  his  employer  to  drive  a 
country  horse  which  has  not  bi'i-n  broken 
to  city  streets  a  second  day,  after  reporting 
its  bad  behavior  on  the  first  dav  of  trial. 
Nooney  v.  Pacific  E\p.  Co.  L.R.A.ISISB, 
438,  208  Fed.  274,  125  C,  C.  A.  474. 

MATERIALITY. 

Of  evidence,  see  Evidence,  27-32. 


M.AXIMS. 

1.  Caveat  emptor.  .Tohn  A.  Roeblin^'B 
Rons  Co.  V.  Southern  Power  Co.  L.R.A.191SB, 
800,  S3  S.  E.  1.38.  _  Qa.  — ;  Valin  v.  Je«cll. 
L.E,A,1D1SB,  324,  90  Atl.  .tO,  88  Conn.  ISI. 

2.  De  minimis  non  curat  lex.  Finch 
Bros.  V.  Michael.  L.RJL.1S1SB,  tS04,  83  H.  E. 
458,  —  N.  C.  — . 

3.  Expressnm  facit  cesitarc  tacitum. 
.Tohn  A.  Roebljnp's  Sons  Co.  v,  Sonthern 
Power  Co.  L.H.A.191SB,  900,  83  S.  E.  138, 
—  Ga.  — . 

4.  lie  who  comcH  into  equity  must  come 
witii  clean  hands.  Ely  v.  King- Richardson 
Co.  L.R.A.I818B,  1058,  106  N.  E.  619,  205 
111.  148. 


Martjn  v.  Olson,  L.B.A.191SB,  S81,  148  N. 
W.  834.  —  X.  D.  — . 

S.  Interest  reipublicse  ut  sit  finis  litium. 
Morecraft  v.  Allen  (N.  J.  Err.  &  App.) 
L.R.A.I915B,  1,  75  Atl.  920,  78  N.  J.  h. 
729. 

7.  ^faledicta  est  expositio  qute  corruni- 
pit  textum.  State  v.  Norfolk  S.  R,  Co. 
Lit.A.l»lSB,  329,   82   S.   E.  903,  ~  N.   C, 

8.  Novatio  non  priesiimitur.  Morecraft 
V,  Allen  (X.  J.  Err.  4  App.l  L.SJV.IOISB, 
1,  75  Atl.  020,  78  N.  J.  L.  72ft. 

0.  Once  a  mortgage  always  a.  mortgage. 
Holden  I^nd  t  Live  ^tock  Co.  v.  Interstate 
Trading  Co.  L.fi.A.18tSB,  482,  123  Pac.  733, 
67  Kan.  221. 

10.  SaluB  populi,  supreme  lex.  Ex  parte 
McDonald,  t.R.A.lSlSB,  88S,  143  Pac.  047, 
49  Mont.  454;  CutsingcT  v.  Atlanta,  L.ILA. 
191SB,  1097,  83  S.  E.  283,  —  Ga.  — . 

11.  Sic  uterc  tno  ut  atienmn  non  Isdas. 
Union  lee  4  Coal  Co.  v.  Ruston,  L.R.A. 
IBISB,  8S8,  66  So.  282,  —  La.  — . 

12.  Stabitur  prsanmptioni  donee  pro- 
betur  in  contrarium.  Warquet  v.  ^tna  L. 
Ins.  Co.  L.R.A.1910B,  749,  l.iO  .1.  W.  733,  — 
Tenn.  — . 

13.  When  one  of  two  innocent  persons 
must  suffer  by  the  fraud  of  a  third  the 
loss  must  rest  where  it  falls.  Quincv  Mut. 
F.  Ins.  Co.  V.  International  Trust  Co.'L.HjL 
191SB,  73S,  104  N.  E.  845,  217  Mass.  370. 

MECHASICS'   I.1EXS. 

1.  Supplies  for,  and  repairs  to  and  parts 
of,  excavating  machinery  of  contractors  used 
in  excavating  for  the  erection  of  a  building, 
are  not  lienable,  since  thej-  are  merely  con- 
tributions to  the  personal  property  of  the 
contractors.  Johnson  v.  Ktarret,  L.R.A. 
leiaB,  708,  149  N.  W.  6,  127  Minn.  138. 

2.  Coal  and  gasolene  for  generation  of 
power,  dynamite  for  blasting,  lubricant, 
lighting  materials  and  suppHef,  and  ma- 
terials for  erection  of  a,  tool  house,  fur- 
nished excavating  contractors,  are  lienable 
under  Minn.  Gen.  Stat.  1913,  §  7020,  pro- 
viding that  whoever  contributes  to  tbc  im- 
jirovement  of  real  estate  by  performing 
labor  or  furnishing  skill,  material,  or  ma- 
chinery for  the  erection  ot  any  building 
or  tor  excavating  the  same,  shall  have  a 
lien  upon  the  land  for  the  price  or  value 
of  such  contribution.  .lohnson  v.  Starret 
L.B.A.1915B,  708,  141)  N.  W.  8,  127  Minn, 
138. 

3.  Materials  furnished  in  good  faith  for 
tlie  improvement  of  realty  may  be  lienable, 
tliough  not  actually  used  in  the  work.  John- 
son V.  Starret,  L.R.A.ISISB,  708,  149  N.  W. 
6i  127  Minn.  138. 


MENINGITIS. 

Death  from  meningitis  resulting  from 
snuffing  a  nasal  douche  as  accident, 
see  Insurance,  8.  > 


MENTAL  ANGUISH— MORTGAGE. 


MILITIA. 

Interference  hv  court  ivith  action  of 
governor  in  calling  out  militia,  see 
t'ourta,  2. 

1.  Under  the  constitutional  power  of 
tlie  governor  to  eall  ont  tlie  militia  to  sup- 
prena  an  inaurreetion,  the  military  odicera 
may  arrest  leaders  of  the  insurrection  and 
liold  tliem  in  custody  until  it  ia  safe  to  turn 
them  over  to  the  courts  for  trial.  Ex  parte 
McDonald,  L.R.A.19163,  8B8,  143  Pac.  D4T, 
40  Mont.  434. 

2.  The  local  authorities  have  no  power 
to  question  the  necessity  of  the  exercise  bj 
the  jiovernor  of  his  constitutional  power  t« 
call  out  the  militia  to  BUppreRB  an  insur- 
rection. Ex  parte  McDonald,  LJt.A.lSlSB, 
988,  143  Pac.  B47.  49  Mont.  454. 

Ml?rES. 

Eequiring  washlmugeB  tor  employees 
in,  ice  .Action  or  Suit:  Conatitii- 
tional  Law.  2,  11;  Indictment, 
etc.  4;  Master  and  Servant,  1; 
SUtute.  ». 

1.  In  a  mining  lease  for  a  term  of  nine- 
ty-nine years,  in  ton  Hid  era  t  ion  of  $1  and 
of  failure  to  mine,  there  is  an  implied  cove- 
the  payment  to  the  lessor  of  li  cents  per  ton 
of  coal  and  other  minerals  mined  and 
shipped,  but  containing  no  provision  for 
payment  of  minimum  royalties  in  the  event 
iiant  by  the  lessee  to  begin  mining  within  a 
reasonable  time,  and  if  he  does  not  do  so  he 
will  be  presumed  to  have  abandoned  his 
riglitB,  and  a  court  of  equity  will,  at  the  suit 
of  the  lessor,  cancel  the  lease  as  constituting 
a  cloud  on  his  title.  Chandler  v,  French, 
L.HJ1.1B16B,  sei,  81  S.  K.  825.  —  VV.  Va. 
— .  (Annotated) 

2.  A  mining  lease  for  a  term  of  ninety 
nine  years,  in  consideration  of  $1  and  the 
payment  to  the  li-ssor  of  3  cents  per  ton 
of  coal  and  other  minerals  mined  and 
shipped,  containing  no  covenant  by  the  les- 
see to  commence  mining  at  any  certain  time, 
does  not  vest  title  in  the  lessee  to  the  min- 
eral in  place.  Chandler  v.  French,  L.R.A. 
1915B,  S61,  81  S.  E.  825.  —  W.  Vs.  — . 

3.  The  fact  that  a  mining  lease  for  a 
term  of  ninety-nine  years,  in  consideration 
of  a  royalty  upon  coal  and  other  minerals 
mined  and  shipped,  is  upon  land  bo  remote 
from  a  railroad  that  shipment  of  tlie  coal 
was  impracticable  at  t)ic  date  of  tlie  lease, 
<loeB  not  affect  the  question  of  the  reason- 
ablenesB  of  the  time  within  which  the  lessee 
must  i>egin  operation,  when  it  doea  not  ap- 
pear that  the  parties  contracted  with  refer- 
ence to  any  particular  railroad  which  would 
afford  shipping  facilities,  the  building  of 
which  was  then  contemplated  and  has  since 
lieen  completed.  Chandler  v.  French,  L.K.A, 
1916B,  681,  81  S.  K.  82S.  —  W.  Va.  — . 

4.  The  failure  of  a  leBsee  under  a  min- 
ing lease  for  a  term  of  ninety-nine  years, 
in  consideration  of  the  payment  of  a  royal- 
ty for  coal  and  other  minerals  mined  and 
L.R  A.  1915  B. 


shipped,  containing  no  covenant  by  the 
lessee  to  commence  mining  at  any  certain 
time,  nor  any  provision  for  payment  of 
minimum  royalties  in  the  event  of  failure 
to  mine,  for  more  than  twenty-five  years  to 
mine  coal,  establishes  an  intention  to  aban- 
don his  rif;ht,  bo  as  to  make  of  the  lease 
a  mere  option  which  either  party  can  ter- 
minate at  his  election.  Chandler  v,  French, 
L.R.A.191BB,  661,  81  S.  E.  82.'),  —  W.  Va. 


MIST.\KE. 

In   bill   rendered   consumer   of   electric 
power,  estoppel  by,  see  Rstoppel,  1. 


As  to  public  money,  see  Pithlic  Moneys. 

MOXEV  LENDERS. 

Effect  of  failure  to  comply  with  stat- 
ute on  validity  of  contract  of  loan. 


MONOPOLY  .\M>  COMB1N.4TIOSS. 

Grant  of  monopoly  by  carrier  to  trans- 
fer company,  see  Carrier,  14,  15. 

Conclusiveness  of  judgment  for  defend- 
ants in  action  to  recover  treble 
damage,  in  Bubsei)Uent  common - 
Ion  action  for  interference  with 
business  by  tlireats,  etc.,  see  Judg- 
ment, 4. 


MOOT   Ql-ESTION. 


MORTGAGE. 

Validity  of  agreement  by  mortgagor  to 
forfeit  all  intiTCst  in  property  on 
failure  to  pay  debt  within  lixcd 
time,  see  Con  tracts,  fl. 

Mortgage   executed    by   en  try  man    who 
dies  before  final  proof,  see  Public 
T«nds.  2. 
Conveyance  absolute  In  form. 

1.  Wliere  a  party  asks  a  court  to  de- 
clare a  deed  to  be  in  effect  a  mortgage,  he 
may  lie  required,  as  a  condition  to  receiv- 
ing Buch  equitable  relief,  to  forego  the  ad- 
vantage of  any  statutory  penalties  for  the 
exaction  of  usury,  and  submit  to  a  charge 
of  the  principal  of  the  debt  aud  legal  in- 
terest. Ilolden  Land  &  Live  Stock  Co.  v. 
InterstaU'  Trading  Co.  LJtjL.lSlBB,  W3, 
123  Pac.  733,  87  Kan.  221. 

2,  Where,  by  the  agreement  of  tho 
mortgagfor  and  mortgagee,  the  note  secured 
and  a  deed  for  the  mortgaged  property  from 
the  mortgn^or  to  the  mortgagee  are  de- 
posited in  escrow,  both  to  be  delivered  to 
the  mortgagor  if  he  paya  hia  debt  by  a  cer- 
tain date,  otherwise  the  note  to  be  delivered 
to  him  and  the  deed  to  the  mortgagee,  the 
delivery  of  the  deed  in  accordance  with  the 
agreement  does  not  devest  the  mortgagor's 
title.  Holden  l4ind  t  Live  Stock  Co.  v.  In- 
terstate Trading  Co.  L.ItA.1919B,  498,  123 
Pac,  733.  «:  Kan,  221.  (Annotated) 


MOTIONS   AND  OEDERS— NEGUGENCE. 
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Sale. 

ConclusivenPHa  of  judgmrnt  for  defend 
ant  in  action  to  enjoin  making  of 
deed  Irecause  of  want  of  notice  of 
Bale,  Bce  Jiid^ent.  tl. 

3.  A  sale  under  inortRage  foreciosiire 
may  be  poBt|>oned  without  the  neceesit;  of 
piling  an  entirely  new  notice  of  the  time 
III'  pontponement.  Kerebee  v.  Sawver,  L.tLA. 
1915B,  841^  83  S.  li.  17,  —  K.  C.  — . 

{ Annotated  | 

4.  A  notice  of  poatponeinent  of  »  niort- 
sage  foreclosure  aale  is  not  Biifficient  where 
the  sale  is  postponed  four  times,  and  the 
only  notice  is  by  notation  at  tlie  foot  of 
one  of  tlie  posted  notices  of  sale  and  by 
proclamation  at  only  part  of  tlic  postpone- 
ments, witli  fe«-  persons  present.  Ferebec 
V.  San-yer,  I..R.A.1915B,  S«,  S3  S.  E.  17, 
—  X.  C.  — . 

Rrdi'mnllon, 

5.  When  a  deed  has  boon  given  under 
Ruch  circumatances  tliat  it  amounts  to  a 
mort^^ge,  the  fact  that  the  grantor  accepts 
and  signs  a  lease  of  the  property  from  the 
grantee  does  not  preclude  him  from  assert- 
ing his  right  to  redei^m.  Holden  I^flnd  & 
Live  Stock  Co.  v.  Interstate  Trading  Co. 
L.ILA.18iaB,  493,  123  Pac.  733,  87  Kan. 
221. 

MOTIONS  AND  ORDKRS. 

Error  in  overruling  motion  in  arrest 
of  judgment,  see  Appeal  and  Error, 


MU.VICIPAL    CORPORATIONS. 

^'alidity  of  charter  provision  for  pref- 
erential voting  in  election  of  city 
commissione™,  see  Elections.  1. 

Provision  in  charter  for  reeall  of  offi- 
cers, see  Initiative,  Referendum 
and  Recall. 

Estoppel  of,  see  Estoppel.  1,  2. 

Injunction  to  prevent  municipality 
from  interfering  witli  removal  of 
pavement  by  street  contractor 
where  pavement  is  rejected  by  city, 
see  Injunction,  2.  7. 

Construction  of  tunnel  by,  with  option 
to  railroad  company  to  purchase 
it,  see  Public  Moneys. 

Contract  for  public  improvements,  see 
Public   Improvements. 

For  what  purposes  taxes  may  he  levied 
by  town,  see  Ta.Kes,  1. 

Ponor  ns  to  nulflances. 

Criminal  liability  of  railroad  company 
obstructing  street  crossing  in  vio- 
lation of  ordinance,  see  Higliivavs, 
1. 
Injunction  against  proceeding  for   vio- 
lation of  penal  ordinance,  see  In- 
junction, 6. 
1.  At   common    law    a    municipal    cor- 
poration has  the  power  to  cause  the  abate- 
ment of  public  nuisance,  and,  if  it  cannot 
otherwise  be  abated,  to  destroy   the  thing 
which     constitutes    the    nuisance.      Cum- 
L.R.A.1B15B. 


mings    V.    Lobsit)!,    L.R.A.181SB,    41S,    142 
Pac.  803,  —  Okla.  — . 

2.  Xot  only  has  a  municipal  corpora- 
tion the  power,  under  the  common  law.  to 
abate  a  public  nuisance,  but  chapter  7.  Okla. 
Comp.  Laws  1900.  gives  the  municipal  cor- 
poration full  power  to  abate  public  nui- 
sances, and  when  it  becomes  necessary,  it 
may  remove  or  destroy  the  building  which 
constitutes  the  nuisance,  even  thou^li  the 
ouisance  consists  in  the  building  being  in 
such  a  condition  that  it  endangers  the  pub- 
lic safety  or  the  safety  of  adjacent  prop- 
erty. CummingB  v.  Lobsit?..  L.R.A.181BB, 
415,  142  Pac.  993,  —  Okla.  — . 
Uablllljr  for  daningcs. 

3.  No  liability  is  created  against  a 
municipal  corporation  by  acts  of  its  olficers, 
done  under  an  unconstitutional  or  void 
resolution  enacted  in  the  exercise  of  gov- 
ernmental powers,  and  the  fact  that  the 
council  passed,  and  the  street  commissioner 
enforced,  such  void  resolution  does  not  make 
the  citv  liable.  Cummings  v.  Lobsitz, 
L.B.A.191SB,  418,  142  Pac.  993,  —  Okla.  — , 

4.  Where  a  street  commissioner  of  a 
city  of  the  first  class  removes  a  frame 
building  which  constitutes  a  public  nui- 
sance, lie  docs  not  do  so  as  the  agent  or 
representative  of  the  municipality,  but  the 
acts  of  such  officer  is  in  the  interest  lA  the 
public  generally  and  for  public  purposes  in 
the  euforcement  of  the  police  regulations, 
and  the  abatement  and  removal  of  the 
frame  building  in  the  instant  case  hy  such 
street  commiasioner  was  an  act  which  was 
essentially  governmental  in  its  character, 
and  tlie  municipality  is  immune  from  lia- 
bility for  the  act  of  such  officer  in  abating 
such  nuisance.  Cummings  v.  Lobsitz,  L.R.A. 
181SB,  416,  142  Pac.  993,  —  Okla.  ~. 

MUTILATION  OP  CORPSE. 

Who  niav  maintain  action  for,  see  Par- 
ties, 1. 


NAHK. 

Mistake  in  name  of  party  in  service  by 
publication,       see       Constitutional 

Idem   tonana,   see   Constitutional   Law, 


■   of 


e  Writ  and  Process. 


I   Insurance,  8. 


KEGI.IGENCR. 

Of  carrier   or   passeng[er,   see  Carriers. 
Of  municipal  corporation,  see  Klunici- 
pal  Corporations,  3,  4. 


NEGO 11 ABILIT  V— SOrU!E. 


PTcsuniption   and   burden    of   proof   as 

to,   see  Evidence,  10-12. 
Liability    for    serving    unfit    food,    sec 

Food,  2 
As  to  highwsjB.  gee  Higliwa^TBi  3. 
I^jabilitf  of  landlord,  sec  Land.ord  and 


Teiiai 


t-10. 


V  Trial, 


New  trial 

2,4. 
Proximate    cause    of    injury    by,    see 

Proximate  Cause. 
Liability  for  injuries  to  person  on,  or 

near  track,  see  Railroads,  3. 
Limit«tion    of    liability    for,   see   Tele- 

grapliB. 
Question  for  jury  as  to,  see  Trial,  4,  6, 
Instructions  as  to,  eee  Trial,  S. 

1.  One  who  shovels  eoal  from  a  wagon 
to  the  ground,  near  the  unprotected  edge 
of  a  steep  decline  at  the  bottom  of  which 
are  dwelling  liouses,  without  exercising  any 
care  to  prevent  it  from  going  over  the  edge. 
is  liable  for  injury  to  a  person  wliile  at 
work  near  a  house,  by  a  piece  of  coal  whieh 
goes  over  the  edge  and  rolls  down  the  de- 
cline. Furltovich  v.  Bingham  Coal  &  Liiiu- 
ber  Co.  LJtJV.lSlSB,  42S,  143  Pae.  121,  — 
Utah,  — . 

2.  To  render  one  who  permits  coal  to 
roll  down  a  mountain  aide  to  the  injury  nf 
one  ilwelling  at  the  foot,  liable  for  the 
injury,  it  is  not  necessary  that  he  should 
have  foreseen  that  such  injury  woiilil  hap- 
pen, if  the  injury  waa  the  natoral  ami  prob- 
able consequenee  of  his  act.  Furkovich  v. 
Bingham  Coal  £  Lumber  Co,  L.R.A.19I5B, 
426,  143  Pac.  121,  —  Utah,  — . 

(Annotated) 
Contributory:  Impntfd. 

Negligence  of  boy  in  riding  on  steps  of 

railroad  car,  see  Carriers,  8. 
On  railroad  track  or  right  of  way,  see 
Bailroads,  7. 

3.  An  automohilist  who  attempts  to 
run  after  dark  with  only  a  dim  oil  light. 
which  does  not  comply  with  the  statute, 
along  a  little  used  section  line  trail  with 
which  he  is  not  familiar,  ia  so  negligent 
that,  in  case  the  machine  runs  into  an  un- 
guarded excavation  made  by  a  railroad  com- 
pany across  the  trait,  he  cannot  hold  the 
railroad  company  liable  for  the  resulting 
injuries.  Rebillard  v.  Minneapolis,  St.  P. 
&  S.  Ste.  M.  R.  Co.  LJI.A.191BB,  9B3,  210 
Fed,  503,  —  C.  C.  A,  — . 

4.  A  guest  who  consents  to  stay  in  an 
automobile  when  the  driver  attempts  to 
run  it  after  dark  without  light,  along  a 
road  with  which  no  one  in  the  car  ia  fa- 
miliar, is  so  negligent  that  he  cannot  hold 
the  one  responsible  for  aji  unguarded  e.'>- 
cavation  in  the  TDa4  liable  for  injury 
caused  hv  the  machine  falling  into  it.  Re- 
billard V.  Jlinnenpolis.  St,  P.  t  8.  Ste,  M. 
R.  Co.  L.R_4.1916B,  855,  21fl  Fed  .103,  —  C, 
C.  A.  — .  (.Annotated) 


KEGOTIABIiE    INSTRUMENTS. 

See  Bills  and  Notes;  Checks, 
L.R.A.1DI5B. 


NEW   I'ROMlSe. 

To  interrupt  running  of  statute  of 
limitations,  see  Limitation  of  Ac- 
tions, 9-11. 

NEW    TRIAL. 

Review  of  discretion  as  to,  on  appeal. 

see  Appeal  and  Error,  S. 
Grounds  for.  on  appeal,  see  Appeal  and 

Error,  20-22. 

1.  Where  incompetent  evidence  relat- 
ing solely  to  one  of  two  defendants  was 
admitted  upon  the  trial,  and  the  evidence 
authorized  {if  it  did  not  re<|uire)  a  ver- 
dict in  favor  of  the  otiier,  a  new  trial  may 
be  refused  as  to  the  latter,  and  grantE'd  as 
to  the  former.  National  Dank  of  Titton 
V.  Smith,  LJ!.A.I815B,  1116,  83  S.  E.  526, 
—  Ga.  — . 

2.  A  verdict  for  plnintilT  in  an  action 
to  recover  dainagea  for  injuries  arising  out 
of  a  collision  at  a  railroad  crossing,  in 
which  plaintiff  relies  on  absence  of  signal 
and  lookout  by  the  railroad  company,  uill 
be  set  aside  where  the  testimony  of  plain- 
tiff, who  was  familiar  with  the  crossing 
and  knew  the  train  was  due.  as  to  looking 
and  listening,  is  incredible  from  the  fact 
tliat  the  train  could  have  been  seen  had 
he  looked,  or  heard  had  he  listened. 
McCarthy  v.  Bangor  t  A.  R.  Co.  L.RJL. 
1915B,  140,  00  Atl.  400,  —  Me.  —, 

{Annotated  I 

3.  Tlie  suri'eptitloua  inspection  by  a 
juror  of  a  calf  and  a  cow  alleged  to  be  its 
dam.  in  an  action  to  recover  pusscssion  of 
the  calf,  in  which  the  question  of  its  ma- 
ternity is  an  important  clement,  is  ground 
for  new  trial,  although  he  states  that  h'is 
decision  was  not  influenced  bv  his  act. 
Driecoll  v.  Gatcomh,  L.BJk.lSlSB,  703,  02 
Atl.  30.  —  Me.  — .  (Annotated) 

4.  A  new  trial  of  an  action  to  recover 
damages  for  personal  injuries  in  which  the 
damages  were  assessed  on  testimony  to  the 
efTect  that  plaintiff  was  physically  wrecked 
and  atjle  to  do  hut  little,  if  any,  manual 
lal>or,  may  be  granted  for  newly  discovered 
evidence  that  aoon  after  the  trial  he  went 
on  a  hunting  trip,  engaged  in  heavy  work, 
and  danced.  Southard  v.  Bangor  &  A.  R. 
Co.  L.HJ1.101BB,  843,  91  Atl.  948.  —  Me.  — . 

(Annotated) 


NONBESl  DENTS. 

Equal  protection  and  privileges  as  t«, 
see  Constitutional  Law,  5-8. 

NOTICE. 

On  appeal,  see  Appeal  and  Error,  3. 

Publication  of  notice  of  designation  of 
term  of  court  at  which  trial  was 
had,  sec  Appeal  and  Krror,  13. 

To  bank  on  which  check  is  drawn  of  in- 
tended misappropriation  of  funds, 
ace  Banks,  6,  8,  12, 


NOVATION— OK  KI CERS. 


Of  riglits  of  third  poreun  in  notf  talteii 
l)y  aaaignmKnt,  sfe  Bills  und  Xotea, 

Wailing  of,  within  time  limitwl  in  con- 
tract as  aatisfying  mtuirem^nt  of 

notice,  see  Contracts,  4. 
Of  abandunmetit  of  option  contract,  sec 

riling  of  designations  of  additional 
terms  of  eourt,  see  Courts,  8. 

Of  postponement  of  mortgage  sale,  see 
Mortgage,  3,  4. 

By  partner  of  retirement  from  firm,  sec 
Partnership. 

1.  The  knowledge  of  the  financier  of  a 
local  society  of  a  fratertMit'  lodge,  of  his 
own  forgeries,  is  not  h) tiding  upon  the 
grand  lodge.  Grand  Lod«;.  ,A.  0.  (j.  VV.  V. 
State  Bank,  L.RJLMISB,  SU,  142  Pac.  »T4, 
92  Kan.  87li- 

2.  That  the  presidenl;«f  a  bank  owns 
nil  its  stock  and  transacts  all  its  business 
does  not  charge  the  hank  niUi  notice  of  his 
attempt  to  pay  bis  individual  debt  out  of 
assets  of  the  bank,  so  that  its  failure  to 
object  will  estop  it  to  contest  the  validity 
of  the  payment,  at  least  if  he  has  pledged 
stock  to  another  as  collateral  security. 
Bebaca  v.  Higgins,  LJi.A.1915B,  1091,  143 
Pac.  832,  —  Colo  — . 


NOVATION, 

When  limitations  begin  to  run  against 
rights  under  novation  contract,  sec 
Limitation  of  Actions,  4. 

1.  The  renewal  of  bank  deposit  certifi- 
cates does  not  operate  as  a  novation  of  the 
original  indelitednest;.  Uimn  v.  Bank  of 
fnion,  L.R.A.1915B,  1(18,  82  S.  E.  758,  — 
W.  Va.  — . 

2.  A  valid  novation  is  etTected  by  an 
agreement  that  a  fixed  sum  aliall  be  paid 
in  settlement  of  the  unliquidated  amount 
due  under  an  existing  contract  whereby  one 
party  had  agreed  to  furnish  a  home  for  and 
support  another  for  life,  in  eonaideration  of 
receiving  the  rents  from  certain  property 
owned  by  the  latter,  and  the  property  itself, 
upon  the  death  of  such  owner,  vrhere  thr- 
agreement  is  entered  into  with  the  inten- 
tion of  terminating  the  mutual  obligations 
and  the  rights  of  both  parties  under  the  old 
contracL  Morecratt  v.  Allen  (N.  J.  Err.  &, 
App. )  L.R.A.1915B,  1,  75  Atl.  1)20,  78  N.  J. 
L.  729. 

NUISANCES, 

Sulficicncy   of  evidence  as  to,  see   Evi- 
dence, 34. 
Liability  of  landlord,  see  Landlord  and 

Tenant,  6.  6. 
Power  of  municipality  to  abatement  of 
nuisance,    see   Municipal    Corpora- 
tions, 1,  2. 
Liability  of  city  for  act  of  officer  in  de- 
stroying building  to  abate  nuisance, 
see  Municipal  Corporations,  4. 
1.  A  "public  nuisance"  arises  out  of  the 
violation  of  public  rights,  or  the  doing  of 
unhiwfiil  actHi  and  if  the  legislature,  by  a 
L.E.A.1915B. 


law  passed  nltbtn  its  legislative  power,  au- 
thorizes an  act  to  be  done  which,  in  the 
absence  of  the  statute,  would  be  a  pubti'' 
nuisanire.  sueii  act  ceases  to  be  legally  a 
nuisance  so  far  as  the  public  Is  concerned. 
Toledo  Disposal  Co.  v.  State,  L.R.A.1815B, 
1207,  106  X.  K.  6,  BU  Ohio  St.  230. 

(Annotated) 

2.  A  railroad  company  is  not  subject  to 
indictment  for  the  maintenance  of  a  nui- 
sance because  a.  municipality  has  raised  the 
grade  of  a  street  passing  under  one  ol  its 
trestles  which  when  constructed  was  sitifi- 
ciently  elevated  to  accommodate  traffic,  so 
as  to  diminish  the  space  and  obstruct  thr' 
free  use  of  the  road.  Southern  R.  Co.  v. 
SUte,  L.R.A.1918B,  788,  169  S.  W.  1173,  — 
Tenn.  — .  (Annotated) 

3.  The  state  cannot  maintain  a  criminal 
prosecution  against  a  garbage  reduction 
company  for  conducting  a  plant  and  buai' 
neas  located,  constructed,  and  operated  un- 
der an  e.\press  tontract  with  a  municipality, 
made  under  legislative  authority,  where  the 
plant  U  conducted  with  care  aifd  skill,  and 
in  such  manner  as  to  produce  the  least  pos- 
sible annoyance,  and  for  the  purpose  of  con- 
serving the  health  and  safety  of  the  pub- 
lic. Toledo  Disposal  Co.  v.  State.  LJiJi. 
1915B,  1807,  106  -N".  E.  6,  89  Ohio  St.  230. 

OATH, 


OBJECTIONS. 

To  raise  question  on  appeal,  see  Appeal 

OB.STRrCTING    JUSTICE. 

1.  A    corporotion    which     removee    its 
books  and  papers  from  the  jurisdictioi 


is  liable  for  obstructing  justice  although  no 
subptena  has  yet  been  issued  requiring  their 
production  and  they  may  tend  to  incrimi- 
nate it,  since  it  Is  not  entitled  to  tlie  ctHi- 
stitutional  protection  against  self-incrimi- 
nation. Com.  v.  Southern  Exp.  Co.  L.H.A. 
1915B.  913,  169  S.  W.  517,  —  Ky.  — . 

2.  A  physician  who  incites  the  institu- 
tion of  an  action  to  recover  damages  for 
personal  injuriea  which  do  not  ex.ist  is 
guilty  of  obstructing  justice.  Melton  v. 
Com.  L.E.A.1915B,  889,  170  S.  W.  37,  — 
Ky.  — . 


OFFICERS. 

Of  banks,  see  Banks,  3-6. 
Of  corporations,  see  Corporation!. 
Mandamus  to,  sec  Mandamus.  1. 
Of   church,  see   Religious   Societies. 
Recall    of.    see    Initiative,  Referendum 
and  liecall. 
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OPINION— PAWSBROKKRS. 


Liability    for    false   imprisonment,   see 
False  Imprison  mom. 

1.  The  office  of  collector  treated  by  a 
statute  inaugurating  a  uew  ayatem  of  taxa- 
tion upon  incomuB  laih  within  a  conetitii- 
tional  provision  tliat  tlie  legislature  may 
pro  vide  for  the  appointment  of  officers 
whose  ofllcea  are  thereafter  created  by  law. 
.State  e\  rel.  Bolens  v.  Frear,  L.R.A.191SB, 

tea,  ru  x.  \v.  e73,  i48  wia.  45«, 

2.  The  office  of  assessor  of  incomes  ie 
neither  a  county,  city,  town,  nor  village  of- 
fice will  I  in  the  meaning  of  a  constitutional 
provixion  tiiat  incuiubcnts  of  such  oHices 
ithall  be  elected  by  local  electors.  State  ex 
rel.  fioiens  v.  Frear,  L.ILA.1816B,  S6&,  134 
X.  \V.  07.^,  148  Wis.  458. 

3.  Public  cattle  inspectors  engaged  in 
the  work  of  eradicating  disease  smong  cat- 
tle of  the  stat«  are  not  liable  for  injury  to 
an  animal  during  inspection,  in  the  absence 
of  carelessness  or  negligence  on  their  part. 
Mitchell  V.  Hopper,  L.Rjl.lSlSB,  1013,  170 
S.  \V.  231,-—  Ark.  — .  (Annotated) 

OPIXIOX. 

As  evidence,  see  Evidence,  23,  24. 

OPTION. 

Option   contracts,    generally,   see    Con- 


I'ARAUKK. 

Infringement  of  constitutional  right 
liberty   by   forbidding  carrymg  of 
red   Hag   in   parade.  Bee   Constitu- 
tional haw,  14. 

1.  Placing  an  inscription  on  a  red  flag 
doe«  not  take  it  out  of  the  operation  of  a 
statute  forbidding  the  cari'yiiig  of  red  flags 
in  parade.  Com.  v.  Karvonen,  L.R.A.191SB, 
708,  106  N.  E.  556,  219  Mass.  30. 

2.  That  a  flag  is  the  regular  banner  of  a 
political  society  does  not  take  it  out  of  tlic 
operation  of  a  statute  forbidding  the  car- 
rying of  a  red  flag  in  parade.  Com.  v. 
Karvonen.  L.R.A.IOISB,  706,  lUU  N.  E.  556, 
210  Mass.  30. 

PAREXT  AXD  CHILD. 

Kidnapping  of  ehjld  by  parent,  sec  Ab- 
duction and  Kidnapping. 

Gift  of  bank  deposit  by  parent  to  child, 
see  Gift,  1. 

Who  may  maintain  action  for  mutila- 
tion  of   corpse   of   child,   see   I'ar- 

Eflect  of  Wquest  in  will  to  cancel  debt 
by  mother  to  her  children  as  guard- 
ian, see  Mills. 


P.ARI    M.ATERIA. 

Construction   of   statutes   in   pari   ma- 
teria, see  Statute,  11. 
L.R.A.1U1J1J. 


PARTIES. 

Description  of  party  in  writ,  see  Writ 
and  Process. 

1.  The  father,  and  not  the  mother,  is 
the  proper  party  to  sue  for  damages  for 
mental  anguish  for  the  wrongful  mutilation 
of  the  dead  body  of  their  child,  whore,  by 
statute,  he  is  entitled  to  its  personal  effects. 
Floyd  V.  Atlantic  C.  I..  B.  Co.  LJLA.191BB, 
619,  8.3  S.  E.  12,  —  N.  C.  — .     (Annotattdi 

2.  Individuals  cannot  raise  the  ques- 
tion of  the  violation  hy  railroad  companies 
of  a  eonstittttional  provision  prohibiting 
their  consolidation,  i)av  v,  Taeoma  K.  * 
Power  to.  L.BJLlftlBB,  647,  141  Pac.  347, 
80  Wash.  101. 

PARTITION. 

Collateral  attack  on  judgment  in  parti- 
tion, see  Judgment,  3. 

Lien  on  share  awarded  cotcnant  in  par- 
tition, for  amount  which  he  kIiouIiI 
contribute  toMards  exjicnses  paid 
by  the  other  cotenant,  eee  Liens. 


PARTNERSHIP. 

Liability  of  a  partner  on  a  contract 
for  supplies  to  be  delivered  in  monthly  In- 
stalments for  a  year  ia  nut  affected  by 
written  notice  during  the  term  that  he  hu5 
withdran-n  from  the  firm,  and  that  the  re- 
maining partner  will  carry  on  the  bugines^, 
pay  the  debts,  and  collect  the  bills.  Clinch- 
field  Fuel  Co.  v.  Lundy,  LJi.A.1918B,  418, 
100  S.  W.  563.  —  Tenn.  — . 

PASSENGER    CARRIERS. 


PATENTS. 

Eight  of  action  for  injury  to  bupincis 
by  threats  of  suit  for  infringement 
and  false  representations,  see  Ca^e, 

Measure  of  damages  in  action  for  ma- 
licions  prosecution  of  suit  for  al- 
leged infringement,  see  Damageii,  4. 

Action  for  malicious  prosecution  for 
alleged  infringement,  see  Malicious 
Prosecution,  1,  3. 

Evidence  in  action  for  malicious  prose- 
cution for  infringement  of  patent, 
aee  Evidence.  24.  27. 

Joint  liability  for  malicious  prosecu- 
tion for  alleged  infringement,  see 
■Toint  Creditors  and   Debtors,  3. 


P.AWNBROKERS. 

Validity  of  contracts  by  pawnbroker 
who  fails  to  comply  witli  municipal 
regulations,  see  Contracts,  7. 


PAYMENT— PLEADING. 
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PAVMENT, 

As  effeotius  limitation  of  actions,  tea 

Limitation  of  Actions,  8. 
NoTatioD,  Bee  Kovatioa. 

PENAIiTIES. 

DiBtinguiabed  from  liquidated  damages, 
ee«  Damages,  3. 


PERSONAL  INJURIES. 

To  pltseenger,  Bee  Carriers. 

Inciting  inatitution  of  fictitious  suit  for, 

as  contrmpt,  see  Contempt,  I. 
New  trial  in  action  for,  see  New  Trial, 

2,  4. 
Proximate    caiiEe     of,    aee     Proximate 

On  railroad  right  of  way,  aee  Railroads. 
Instructions  in  action  for,  dee  Trial,  8. 


PETITION. 

For  recall  election,  see  Initiative.  Ref- 
erendum and  Recall,  3;  Mandanius, 


PHYSICIANS  AND  SURGEONS. 

Refusal  of  carrier  to  transport  pliysi- 
eian  on  detoured*  train,  soc  (jar- 
riers,  5. 
Contempt  of  physician  in  inciting  in- 
stitution of  fictitious  suit,  sec  Con- 
Injunction  against  breach  of  eontrart 
by  physician  not  to  engage  in  com- 
petition with  another,  see   Jnjunc- 

Liability  of  physician  who  incites  fic- 
titious suit  for  obstructing  justice, 
see  Obstructing  Justice,  2, 


PLATFORM. 

Compelling   passenger   to    ride   on,   see 
Carrier,  7. 

PLEADING. 

Prejudicial  error  as*  to  striking  out.  see 

Appeal  and  Error,  14. 
In  criminal  prosecution,  see  Indictment, 

Relief  under  pleadings. 

1.  Upon  a  bill  stating  facts  warranting 
general,  but  not  special,  relief,  though  pray- 
ing both,  the  court  may.  upon  proof  deemed 
sufficient,  grant  only  the  general  relief,  pro- 
vided it  be  not  inconsistent  with  that  spe- 
cifically prayed.  Grant  v.  !4wank.  L.B.A. 
10IBB,  Sfll,  81  S.  E,  967,  —  W.  Va.  — . 
Doclaratlon  or  complaint. 

2.  That  the  treasurer  of  a  corporation 
had  no  right  to  draw  its  checks  to  his  own 
order  is  not  charged  by  an  allegation  in  a 
L.R.A.1915B. 


■  complaint  that  he  had  no  authority  to 
draw  upon  the  account  of  the  corporation 
except  for  the  purposes  of  its  business.  Ha- 
vana C.  R.  Co.  V.  Knickerbocker  Trust  Co. 
L.H.A.19ISB,  720,  92  N.  E.  12,  108  N.  Y. 
422. 
Fleas  and  answers. 

3.  In  an  action  by  an  automobile  deal- 
er against  a  distributing  company  to  re- 
cover an  advance  payment  made  under  an 
agreement  between  tlie  dealer  and  the  com- 
pany whereby  the  dealer  is  given  the  exclu- 
sive right  to  Bel]  automohllea  In  a  number  of 
counties  upon  his  order  for  a  number  of  cars 
and  the  making  of  an  advance  payment  on 
each  car,  which  advance  it  is  stipulated  in 
the  agreement  is  to  be  retained  by  the  com- 
pany as  liquidated  damages  iu  case  of  the 
failure  of  the  dealer  to  take  and  pay  for 
the  cars  ordered,  it  is  not  incusibent  upon 
the  distributing  company  to  allege  an  offer 
to  deliver  the  cars  to  the  dealer  under  the 
contract.  Qile  v.  Interstate  Motor  Car  Co. 
L.R.A.19ISB,  109,  145  N.  W.  732,  27  N.  D. 
108. 

4.  A  plea  in  abatement  has  power  to 
raise  the  question  whether  or  not  a  foreign 
corporation  can  maintain  an  action  to  en- 
force a  contract  when  it  has  not  complied 
with  the  local  prerequisites  to  its  doing 
bueinesa  in  the  state.  Model  Heating  Co. 
V.  Magarity,  L.KA.181BB,  ses,  81  Atl.  304, 
2  Boyce   (Del.)  450. 

Reply. 

6.  An  unnecessary  reply  attempting  to 
set  up  an  estoppel  in  an  action  upon  a  life 
insurance  policy  in  whicli  a  demurrer  to 
defendant's  answer  of  change  of  by-laws,  so 
that  the  amount  is  not  due,  lias  been  sus- 
tained, may  be  treated  as  part  of  the  peti- 
tion if  it  is  permitted  to  remain  in  the  rec- 
ord. Keith  V,  Modern  Woodmen  of  America, 
L.R.A.I915B,  793,  141)  N.  W.  225,  —  Iowa, 

Demurrer. 

6.  A  petition  in  an  action  by  a  lodging 

house  keeper  to  enjoin  the  city  ollicials  from 
interfering  with'the  operation  of  her  busi- 
ness, or  proceeding  with  quasi  criminal  pros- 
ecutions against  her  for  violation  of  a  mu- 
nicipal ordinance  requiring  a  license  for  the 
operation  of  a  lodging  house,  which  allegea 
oppressive  conduct  on  the  part  of  the  chief 
of  police  in  an  unauccesBful  attempt  to  And 
some  violation  of  the  law  or  ordinance  on 
the  part  of  the  plaintill  or  her  lodgers,  arbi- 
trary action  on  the  part  of  the  city  otTicials 
based  on  no  reason  or  investigation,  and 
amounting  to  no  real  exercise  of  discretion, 
threats  to  stop  her  from  doing  business  by 
constant  prosecutions  in  the  recorder's  courl, 
and  danger  of  irreparable  injury  to  prop- 
erty rights,  is  sufficient  to  withstand  a  gen- 
eral demurrer.  Cutsinger  v.  Atlanta,  L.Sji. 
1915B,  1097,  83  S.  E.  283.  —  Ga-  — . 

T.  An  allegation  in  an  action  for  a 
breach  of  warranty  in  the  sale  of  an  article, 
which  states  the  defects  in  the  article  in 
the  alternntive,  is  subject  to  special  de- 
murrer, -lohn  A.  Roebling's  Sons  Co.  v. 
Southern  Power  Co.  L.S.A.1919B,  900,  83 
S.  E.  138,  —  Ga.  — . 
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8.  All  opening  general  statement  ot  the 
defects  in  an  article,  for  a  breach  of  war- 
ranty in  a  Bale  of  which  an  action  in 
brought,  which  statement,  standing  atone, 
would  be  too  general,  does  not  render  the 
paragraph  containing  it  subject  to  demurrer 
if  the  defects  are  otherwise  sufBciently  al- 
leged. John  A.  Roebling'a  Sons  Co.  v. 
Southern  Power  Co.  L.B.A.191SB,  SOO,  %3 
a.  E.  138,  ~  Ca.  — . 

9.  An  allegation  in  the  petition  in  an 
action  for  breach  of  warrant}"  iu  a  sale  of 
wire  for  electrical  trausmisBion,  "that  pe- 
titioner has  sold  it  as  such  (that  is,  the  wire 
as  junk  copper),  realizing  therefrom  the 
sum  of  $»H,K3».0J,  which  was  its  only 
value,"  is  subject  to  special  demurrer  on  the 
ground  that  it  is  not  shown  that  the  sum 
realized  was  the  market  value  ot  the  copper 
at  the  time  and  place  of  delivery  as  con- 
templated and  fixed  by  the  contract  of  sale. 
John  A.  Roeb ling's  Sons  Co.  v.  Southern 
Power  Co.  LJt.A.lSIBB,  900,  83  S.  E.   138. 

10.  An  allegation  in  a  petition  in  an  ac- 
tion for  breach  of  warranty  in  a  sale  by  a 
manufacturer  of  wire  for  electrical  trans- 
mission, which  is  vagiie.  indefinite,  and  un- 
certain, and  failN  to  state  with  sufiicient 
definiteness  the  time,  character,  or  amount 
of  expenditures,  of  the  stoppages  of  busi- 
ness, and  the  losses  resulting  therefrom,  is 
subject  to  special  demurrer.  John  A.  Roeb- 
ling's  Sons  Co.  v.  Southern  Power  Co.  L.R.A. 
1915B,  900,  83  S.  E.  138,  —  (ia.  — . 

POLICE. 

Evidence  of  other  crimes  in  prosecu- 
tion of  police  officer  for  taking 
bribe,  see  Evidence,  28-30. 

Protection  against  misconduct  of,  in 
making  illegal  search  of,  aee  Search 


PRINCIPAL  AND  AGENT. 

Bank  as  agent  of  depositor  to  pass  on 
validity  of  checks,  see  Banks,  i, 
8,  a. 

Powers  of  agent  of  bank,  see  Banks, 
3-5. 

Contract    for    automobile    agency,    see 

Provision  for  liquidated  damages  in 
contract  for  automobile  agency,  see 
Damages,  3. 

Pleading  in  action  on  automobile  dis- 
tribution contract,  see  Pleading.  3. 

Proof  of  agent's  declarations,  see  Evi- 
dence. 26. 

Imputing  notice  of  agent's  wrong  to 
principal,  see  Kotice. 

PRINCIPAL  AND   SCRETY, 

As  to  bonds  generally,  see  Bonds. 

Wife  as  surety,  see  Husband  and  Wife. 
A  surety  on  a  bond  for  the  faithful 
performance  by  the  contractor  of  a  build- 
ing contract,  is  absolutely  discharged  from 
liability  when  tiie  obligee  fails  to  retain 
not  less  than  15  per  cent  of  the  value  of 
all  work  performed  and  material  furnished 
in  the  performance  of  said  contract,  in  ac- 
cordance with  the  terms  ot  said  bond;  said 
surety  not  having  consented  to  such  altera- 
tion. Morpin  V.  ^Salmon,  L.RA.191SB,  407, 
irto  Pac.  rt.i3,  —  X.  M.  — .  |.\nnotatedj 


PRIV.ATE   ACTION. 

To  enforce   public   right  generally,  see 
Parties,  2. 

PROIiABLE  C.\CSE. 

Want  of,  for  prosecution,  see  Malicious 

Prosecution,  2,  3. 
.As  question  for  jury,  see  Trial,  3. 


PORCH. 

Liability  of  landlord  for  defectiv. 

dition  of,  see  Landlord  and  Tenant,    ] 


PRFSUMPTIOX.S. 

In  general,  see  Evidence,  2-lQ, 
L.B.A.leioB. 


PROXIMATE   CAUSE, 

1.  The  unsafe  condition  of  an  elevator, 
duo  to  the  negligence  of  the  owner,  which 
creeps  when  not  in  use.  is  a  proximate 
cause  of  injury  to  one  who  falls  down  the 
shaft  when  attempting  to  use  it,  because 
it  had  moved  away  from  the  open  door,  al- 
though there  was  also  negligence  on  the 
part  ot  the  leasee  in  whose  possession  it 
was,  in  not  keeping  the  entrance  closed  or 
Suarded.  Colorado  Mortg.  ft  Invest.  Co.  v. 
'  iacomini.  L.S.A.1919B,  3B4,  130  Pac.  103D. 

'.  Colo.  540. 

2.  The  negligence  of  the  servants  of  a 
treet  car  company  operating  an  electrically 

propelled  street  car,  in  running  against  a 
horse  and  buggy  being  driven  across  the 
street  car  track  at  a  street  intersection, 
liurliug  the  horse  against  a  person   in   the 
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atrei^t  and  injuring  Uim.  will  be  deeiniHl  tlie 
proximate  cause  of  the  injury  of  such  pcr- 
Hnn.     Columbus  R.  Co.  v.  Nrwaome,  L.R.A. 

191SB,  1111,  83  8.  E.  506, (ia.  — . 

( Annotate! ) 

PUBLICATION. 

By  Secretary  of  State  of  appointments 
of  judges  to  hold  additional  terms 
of  court,  Bce  Courts,  8. 

Of  notice  on  mortgage  foreclosure,  see 
Mortgage.  3,  4. 

PUBLIC    IMPROVEMENTS. 

improvements  by  abutting  owner,  see 
Highways,  'i. 

Injunction  against  interference  with  re- 
moval by  contractor  of  pavement 
rejected  because  not  complying 
with  contract,  see  Injunction.  2,  7. 

Effeet  of  judgment  denying  right  of 
contractor  to  recovnr  for  street 
pavement  on  his  right  to  remove 
his  material  from  the  street,  see 
Judgment,  H. 

Running  of  IJmitatioD  against  right  of 
contractor  to  remove  paj'ment  for 
which  he  has  not  been  paid,  sec 
Limitation  of  Actions,  3. 

Laches  of  paving  contractors  in  at- 
tempting to  remove  pavement  for 
which  they  have  not  been  paid,  si* 
Limitation  of  Actions,  3. 


r  a  street  pavement 
who  has  not  been  guilty  of  fraud  or  wilful 
wrong  may,  upon  the  refusal  of  the  city 
to.  pay  for  the  woric  because  it  does  not 
comply  with  the  contract,  remove  his 
material  if  he  can  do  so  without  serious 
inconvenience  or  injury  to  the  municipality 
or  abutting  property  owners.  SnoulTer  v. 
Tipton,  L.R.A.1915B,  ITS,  142  N.  W.  87.  I«l 
Iowa.  223.  (Annotated) 

PUBLIC    LANDS. 

1.  Thou^  the  heirs  of  a  deceased 
entryman,  who  homestead  or  commute  land, 
under  the  provisions  of  SS  22HI,  2301,  Fed. 
Stat,  Anno,  have  preferred  rights  as  new 
entrymen  or  homesteaders,  and  in  making 
proof  are  allowed  to  credit  the  improve- 
ments and  period  of  residence  of  their  an- 
pestor.  such  lieirs  take  directly  from  the 
government  by  donation  or  purchase,  rather 
than  bv  inheritance.  Martyn  v.  Olson, 
L.R.A.IB16B,  6S1,  148  N,  W.  834,  —  N.  D. 

2.  .\  mortgage  which  has  been  executed 
by  an  entryman,  who  dies  before  making 
lluat  or  commutation  proof,  or  before  he  has 
done  the  things  prerequisite  and  necessary 
thereto,  is  not  a  lien  on  such  real  estate, 
iind  is  not  nssumed  by  his  heirs  who  enter 
upon  and  take  said  land  under  the  provi- 
sions of  ii  22&1.  2301. 'Fe<l.  SUt.  Ann. 
-Martyn  v.  Olson,  LJtJl.lSlSB,  SSI,  148  N. 
\V.  834.  —  X.  D.  — .  (Annotated) 

3.  Until  the  issuance  of  a  ttna!  patent, 
or  until  the  doing  of  all  things  by  the  entry- 
man  upon  government  land  which  are  pre- 
requisite thereto,  such  entrvmon  has  no 
L-R..Vl!»15».  1^  i 


complete  title  i 
equitable,  nor  li 
cease.  .Vlartyn 
14H  N.  W.  834, 


the  land,  either  legal  or 
s  his  estate  after  his  cte- 
'.  Olson,  L.K.A.191SB,  6B1, 
-  N.  U.  — . 


PUBLIC  MONEYS. 

Jurisdictiou  of  suit  to  enjoin  expend) - 

for  what  purposes  taxes  may  be  levied 
generally,  see  Taxes,  1. 
A  Bclieme  by  which  a  municipal  cor- 
poration is  to  issue  bonds  for  the  major  part 
of  the  cost  of  a  tunnel  the  title  to  which  it 
is  to  retain,  but  which  ih  to  be  used  by  a 
railroad  company  which  is  to  pay  the  re- 
mainder of  the  cost  and  have  an  option  to 
purchase  the  improvement,  contravenes  a 
constitutional  prohibition  against  its  lend- 
ing its  credit  to  any  corporation  or  having 
joint  ownership  with  it,  although  it  is  to 
have  free  perpetual  use  of  the  tunnel  as  a 
conduit  for  water  and  electricity,  and  the 
right  to  all  minerals  discovered  in  its  con- 
struction, and  the  right  to  subject  the  rail- 
way tracks  to  the  use  of  other  companies. 
Lord  V.  Denver,  L.R.A.191SB,  306,  143  Pac. 
284,  —  Colo.  ~.  (Annotated) 

•  UBLIC  NUISANCE. 


PUBLIC  POLICY. 

As    affecting   contracts,   see   Contracts, 

«.  10. 

PUBLIC  RIGHT. 

Who  may  bring  action   to   protect,  see 
Parties,  2. 

PUBLIC    SERVICE    CORPORATIONS. 

S.-e  Carriers;    Railroads!    Street   Rail- 
ways;  Telograplia. 


RAILROADS. 

As  carriers,  see  Carriers. 

Validity  of  8|)eculative  contract  be- 
tween company  and  individual  tor 
laying  out  of  town  sites  at  points 
wh^e  stations  will  be  located,  see 
Contracts,  10. 

Requiring  railroad  company  to  widen 
span  of  bridge  as  a  taking  of  prop- 
erty without  compensation,  sec 
Eminent    Domain. 

Indictment  of  railroad  company  for 
maintenance  of  nuisance  resultinfr 
from  change  by  municipality  of 
grade  of  street  passing  under  treS' 
tie,  see  Nuisance,  2. 

Right  of  individual  to  raise  question  of 
violation  of  provision  against  con- 
solidation of  railroads,  see  Parties, 
2, 

1.  A  statute  requiring  a  railroad  to  en- 
large   its    bridge    crossing   a    stream   upon    i 
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the  line  of  nliicb  a  drainage  ditch  is  lo- 
cated, where  the  span  is  not  Bnfficient  to 
aceommodate  the  natural  flow  of  the  fltream, 
does  not  require  the  enlargement  of  a  bridge 
span  over  a  stream  to  accommodate  the  flow 
of  a  river  which  is  to  be  turned  into  tbe 
channel.  People  ex  rei.  Peeler  v.  Chicago 
&  E.  1.  R.  Co.  L.SJL.191BB,  486,  104  N.  E. 
831,   262   111.    402. 

2.  Municipal  authority  to  maintain 
electric  wires  along  a  public  highway  does 
nut  include  the  right  to  carry  them  along 
the  line  of  the  street  over  an  intersecting 
railroad  upon  the  relocation  of  the  street 
BO  as  to  pass  under  tbe  raitrosd  tracks  un- 
der statutory  autliority  to  abolish  the  grade 
.-roBsitig.  New  York,  C.  k  II.  R.  R.  Co.  v. 
Contral  MaBsachusetts  Electric  Co.  L.K.A. 
1815B,  822,  108  N.  E.  500,  210  Masa.  85. 

(Annotated) 
Opera  lion. 

Attorneys'  fees  as  element  of  costs  in 

action  for  injured  cattle,  see  Costs 

and  Fees,  2. 
Presumption  and  burden  of  proof  as  to 

negligence,  see  Evidence.  II, 
Criminal  liability  of  railroad  company 

for  obstructing  street  crossing,  see 

Highways,  1. 
New    trial    in    action    for    injuries    at 

Crossing,  see  Xew   Trial,  2. 
Question  for  Jury  as  to  negligence  as  to 

cattle  guards,  see  Trial,  4. 

3.  The  implied  invitation  to  anyone 
having  business  with  a  railroad  company, 
to  go  upon  the  premises  where  it  U'ans- 
acts  such  business  with  the  public,  does  not 
extend  to  portions  of  the  preiiiiscB  which 
are  obviously  not  adapted  to,  or  used  or 
necessary  for,  the  transaction  of  the  busi- 
ness for  which  Bucli  person  is  on  the  prom- 
ises;  and  if  he  goes  to  such  places  he  puts 
himself  outside  of  the  protection  of  his  in- 
vitation, and  the  railroad  is  not  responsible 
for  injuries  he  may  receive,  unless  it  in- 
flicts them  purposely  or  wantonly.  Price 
V.  Pecos  Valley  4  X.  E.  R.  Co.  L.K.A.1815B, 
827,  JIO  Pac.  585,  15  N.  11.  348. 

(Annotated) 

4.  Negligence  on  the  part  of  a  railroad 
cotnpany  in  killing  geese  on  the  track  is 
not  shown  merely  by  evidence  that  the 
whistle  was  not  blown  or  the  bell  rung  at 
the  time  and  place  of  the  accident.  James 
v.  Atlantic  C.  L.  R.  Co.  L.B.A.1910B,  1S3, 
82  S.  E.  1026,  lee  N.  C.  572. 

J.  A  railroad  company  is  not  liable  for 
killing  geese  on  tbe  track  because  of  fail- 
ure to  sound  an  alarm,  unless  tliey  could 
have  been  seen  by  keeping  a  reasonable  look- 
out, in  time  to  avoid  the  injury,  and  the 
engineer  failed  to  sound  an  alarm  which 
was  the  proximate  cause  of  the  injury. 
.lames  v.  Atlantic  C.  L.  R.  Co.  L.S.A.191SB, 
163,  82  S.  E.  1028,  166  N.  C.  572. 

"g  the  duty  of  a  railivay  company 


lable  c 


keep  its  cattle  guards  from  becoming  si 
filled  with  snow  and  ice  as  to  make  it  possi 
ble  for  animals  to  cross  them,  and  for  negli 
gent  failure  in  this  respect  the  company  ii 
1..R.A.1915B. 


liable  for  injuries  to  animals  thus  getting 
upon  its  right  of  wav.  Martin  v.  Atchison, 
T.  4  S.  F.  Ft.  Co.  LJ!'.A.1916B,  134,  141  Pac. 
Kan.  505.  (Annotated) 

Contributor)'  nrgligence. 

7.  where    the    negligence   of   one   who, 
ving  business  with   a   railroad   company, 
!nt  upon  the  railroad  premises  where  lie 
IS   injured,   contributed   to   tlie   injury   he 
;eived,  in  the  absence  of  evidence  of  any 
ire  then  ordinary  negligence  on  the  part 
of  the  railroad  company,  from  which  the  in- 
jured person  would  not  have  suffered  if  be 
had  exercised  ordinary  care,  he  is  precluded 
from  the  recovery  of  damages   against  the 
railroad   company.      Price   v.   Pecaa   Valley 


RAPE. 

CroHs-examination  of  accused  on  prose- 
cntion  with  assault  with  intent  to 
rape,  see  Witnesses,  1. 
Liability  of  bishop  for  rape  by  priest, 
see  Religious  Societies. 
Impotency  because  of  senility  is  no 
defense  to  a  charge  of  assault  with  intent 
to    commit    rape.      Hunt    v.    State,    LJi.A. 
191BB,  131,  169  S.  \V.  773,  —  Ark.  — . 

( Annotated  I 

RATES. 


RATIFICATION, 

Of  contract  made  while  intoxicated,  •?« 
Bills  and  Notes,  J;  Dninkenness, 
2,  3. 

REAL  PROPERTY. 

Deeds  of,  see  Deeds. 

Duress  of  real  property,  see  Duress,  1. 

Conclusiveness    of    judgment    nffeetin^, 

sec  Judgment,  B. 
Life  estates  in,  see  Life  Tenants. 
Matters  as  to  landlord  and  tenant,  see 

landlord  and  Tenant. 
Mortgage  on,  see  Mortga^. 
Ah  to  public  lands,  see  Public  Lands. 
Rights,  duties,  and  liabilities  on  tran*- 

fer  of,  see  Vendor  and  Purchaser. 
Devise  of,  see  Wills. 

RECALL. 

Of  officer,  see  Initiative,  Referendum 
and  Recall. 

RECKIVKRS. 

Appointment  of  receiver  for  property  of 
lessee     as      breach      of      covenant 
against    assignment    of    lease,    see 
Landlord  and  Tenant,  2. 
A  court  which  has  appointed  a  re- 
ceiver for  the  property  of  lessees  will   not 
permit  a  suit  to  be  brought  against  him  br 
the    landlord    in    another   court   to   recover 
possession  of  the  leasehold  if  from  the  facts 
stated  it  ia  apparent  that  the  landlord  has 
no  right  to  such  possession.     Durand  t  Co. 
v.  Howard  t  Co.  L.H.A.ISISB,  S9S,  216  Fed. 
585,  —  C.  C.  A.  — . 


.Cnoogle 


RECEIVING  STOLES  PROPKRTV— SALE. 


RECETVIXG  STOIjEN  PROPERTY. 
Indictment  tor,  see  Indictment,  etc.,  «, 

KECORDS  AND  RECORDING  L.AW. 

Unrecorded  deed  as   color  of  title,  aee 

Adverse  PoBseeainn, 
Records  ks  evidence,  geuerally.  see  Evi- 


RELIGIOrS    SOCIETIES. 

A  bishop  who  places  in  i;harf(e  of  a 
parish  a  priest  whom  he  knows  to  be  of  bad 
character,  whose  appointment  will  likely  re- 
sult in  attempts  to  debauch  female  parish- :  J™*'  ...  .         --   ... 

'""""   ! *  liable  in  damages  as  a  corpora-  I  '■  °:^-  *^"'''  ^t  shipping  point  for  shipment 

rape^  committed  by  tW  priest    f"  tne  purchaser,  and  which  further  provide* 


'  SAE.E. 

On  foreclosure,  see  Mortgage,  3,  4. 

Of  land,  generally,  see  Vendor  and  Pur- 

Pasfifiifir  or  lille;  delivery. 

1.  tt'here  a  contract  for  tlic  sale  of  per- 
sonal property  specificatly  provides  for  the 
manner  and  method  of  delivery,  the  seller 
has  no  right  or  authority  to  impose  other 
or  further  conditions  precedent  to  delivery 
than  those  named  in  the  contract.  Petem- 
burg  Fire,  Brick,  t  Tile  Co.  v.  American 
Clay  Mach.  Co.  L.H.A.  1916B,  S36.  106  \   E 

,  33,  8!)  Ohio  St.  aes. 

2.  Delivery  of  personal  property  to  a 
common  carrier,  the  bill  of  lading  being  tak- 
en in  the  name  of  the  seller,  and  forwarded 
to  a  liank  in  a  city  other  than  the  purchas- 
er a  place  of  business,  with  the  demand  upon 
the  purchaser  that  lie  execute  and  deliver 
to  this  bank  for  the  seller,  notes  covrriiiif 
the  entire  purchase  price,  before  the  hill  of 
of  lading  will  he  delivered  to  him,  does  not 
constitute  a  delivery  or  a  auflicient  tender 
of  delivery  under  a  contract  of  sale  of  per- 

hich  provides  for  deliv 


roperty  * 


tion  sole  for 

upon   a   member  of   the   pariah. 

Beaven,   I.R.A.IBISB,   SU,   106   X.   K.   fi8!» 

219  Mass.  117.  (Annotated) 


<  Election   of  Eeinediea. 


HENUXCIATION. 

Of  devise  or  legacy,  i 


RESCISSION. 

Of  contracfs,  see  Contracts,  13. 


threats  n 

shall  be  guilty  of  attempt  t 

see  Extortion. 


for  the  payment  of  one  fourth  of  the  pur- 
chase price  within  thirty  days  after  the 
arrival  of  the  property  on  the  cars  at  its 
destination,  the  residue  thereof  to  be  paid 
in  four,  eight,  and  twelve  oionths,  respec- 
tively, deferred  payments  to  be  evidenced 
by  notes  of  even  date  with  the  bill  of  lading. 
Petersburg  Fire,  Brick.  4  Tile  Co.  v.  Amen- 
ean  Clay  Mach.  Co.  L.R.A.1915B,  B39,  lOS  N 
E.  33.  SO  Ohio  St.  365.  (Annotated)' 

Acceptance;  retention. 


3.  A  provision  in  a  contract  of  sale  of 
cement  tliat  it  is  subject  to  specified  tests 
IS  not  a  warranty  collateral  to  the  contract 
Nit  a  eondition  of  the  contract,  so  that  ac- 
ceptance of  the  cement  tendered  satisfies  the 
obligation  of  the  vendor.  Hurley-Mason  Co 
lo.«'''',''.'i;?'    "■»"'<*'■    *    Spinning.    L.R.A. 

msB,  nsi,  140  pac.  m.  70  Wash.  am. 

( Annotati-d ) 


■a  lit  J. 


Damages   for  breach   of   warranty,   see 

Damages,  2. 
Implied    warranty    of   quality   of   food 
furnished   to   customer   at   restau- 
rant, see  Food,  2. 
4.  An  agreement  to  overliaul  a  second- 
I   machine   which   is  the  subjeet-matter 
of  sale,  and  put   it  in  first-class  shape,   is 
a  warranty  that  tlie  machinery  is  reasonablv 
RnnnE-Bv  certain,  when   properly  handled,  to  do  the 

R?.^,fJ'         ■ ,-       ....  *"'■'*  '"^^"^^^  "Vhich  is  known  to  the  vendor 

S(atute_providmg  that  person   making  ,  and   is  free  from  structural  defect^.     Fa?r-' 

>'  to  cttort  money 'banks    .Steam    Shovel    Co.    v     Holt     LRA 

'*■ ■   ■         ■      18I6B,  477,  140  Pac,  304,  79  Wash.'.™.'    ' 

(Annotated) 

""pollfe^'no'^T'^V  r      ,■       ■  ' -"tr«er;7:ai:  b^  TmSaXT^f  IV^ 

Police  power  as  to.  see  Constitutional  ,  for  electrical  transmission,  to  a  companv  en 
gaged' in   transmitting  electrical   power,  of 


Construction  of  act  empowering  mun 
oipality  to  license,  see  SUtutes,  I 


10. 


popper  wire  of  a  specified  diameter,  for 

business   of   the   purchaser,    to 

-  -endor,  that  the  wire 


knowledge  of  the  v 


the 
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contains  an  express  warranty  tliat  the  wire 
shall  not  vary  in  guagf  over  a  8tat*d  per 
rent,  nor  liave  a  conductivity  of  ieBS  tlian  a 
stated  per  cent  of  tliat  of  pure  copper,  but 
there  is  an  implied  warranty  that  the  wire 
id  properly  conutructed  copper  Mire  of  tlie 
tiize  and  kind  gpeciiied,  and  reasonablv  fitted 
for  UBC  as  such.  John  A.  Roebling'a  Sons 
Co.  T.  Southern  Power  Co.  L.R.A.191BB,  900, 
83  S.  E.  138,  —  Qa.  — . 

6.  A  warranty  in  a.  contract  of  sale  by  a 
manufacturer  of  wire  for  electrical  trans- 
mission, to  a  company  engaged  in  transmit- 
ting electrical  power,  of  copper  wire  of  a, 
Hpecitied  diameter  for  use  in  the  buainess 
of  tlie  purchaser  to  the  knowledge  of  thu 
vendor,  that  "the  wire  [it]  not  to  vary  in 
guage  over  1  per  cent  above  or  below  diam- 
eters given,  and  to  have  a  conductivity  of 
not  )es8  than  07  per  cent  of  that  of  pure 
copper,"  does  not  exclude  an  implied  war- 
ranty on  the  part  of  the  maaufacturer  that 
the  wire  is  so  constructed  as  to  be  properly 
adapted  for  use  In  transmitting  electricity, 
and  that  it  is  free  from  latent  detects  ren- 
dering it  unsuited  to  that  purpose.  John  A. 
Roebling's  Sons  Co.  v.  Southern  Power  Co. 
L.R.A.191SB,  900,  83  S.  E.  138,  —  Ga.  — . 

7.  A  contract  by  a  dealer  to  sell,  sub- 
ject to  specified  testa,  cement  for  the  con- 
crete work  of  a  building,  does  not  include  an 
implied  warranty  that  the  material  will  be 
lit  for  the  use  intended,  if  there  are  no 
latent  defects  not  discoverabl .'  by  the  appli- 
cation of  the  tests  spccilied.  Hurley-Mason 
Co,  V.  Rtebbins,  Walker  4  Spinning,  l,H.A. 
lfll6B,  1131,  140  Pac.  381,  79  Wash.  366. 
Rights  and  remedies  of  parties. 

Entirety  of  contract  of  sale,  see  Con- 
Right  of  seller  to  recover  on  incomplete 

tracts,   11. 
Damages   for   breach   of    warranty,   sec 

Damages,  2. 
Presumption  and  burden  of  proof  as  to 

breach  of  warranty,  set'  Evidence, 


32. 
Pleading  in  action  for  breach  of  war- 
ranty, see  PteatlingH.  7-U). 
Right  of  contractor  of  street  pavement 
to  remove  it  on  refusal  of  city  to 
pav  therefor,  aec   Public   Improve- 
m^ts. 
8.  A  contractor  purchasing  cement  from 
«  dealer  subject  to  spt'cified  tests  of  archi- 
tects appointed  by  the  otvner  of  buildings, 
which   his   contract  with   the   owner   stipu- 
lates shall  be  made  by  persons  appointed  by 
the  architect,  either  at  the  mill  or  at  the 
site  of  the  building,  is  bound  to  make  the 
teats,  and  cannot  throw  the  burden  on  the 
dealer.       Hurley -Mason     Co.     v.     Stebbins. 
Walker,  &  Spinning.  L.R.A.191SB,  1131,  140 
Pac.  381,  79  Wash.  366. 

0.  One  CDDtracting  for  cement  which  is 
to  conform  to  certain  apecifled  teats  mav 
L.R.A.1816B. 


I  select  the  place  for  making  the  tests,  but  if 
'  the  place  of  delivery  is  selected,  they  must 
he  made  within  a  reasonable  time  after  de- 
livery. Hurley- Mason  Co.  v.  Stebbins. 
Walker  ti  Spinning,  LJt.A.191SB,  1131,  140 
Pac.  381.  79  tt'ash.  366. 

10.  The  rotten  condition  of  the  inside  of 
the  boom  stick  of  a  dredge  which  causes  a 
break  after  tive  and  one- half  months'  use 
is  a  breach  of  warranty  that  the  machine  is 
in  first-class  condition,  if  the  defect  could 
have  been  discovered  by  reasonable  testa. 
Fairlmnks  Steam  Shovel'Co.  v.  Holt.  L.B.A. 
191flB,  477,  140  Pac.  394.  79  Wash.  361. 

11.  A  guaranty  in  the  contract  of  sale  of 
a  horse,  that  "if  the  above-named  stallion 
does  not  get  60  per  cent  of  the  producing' 
mares  with  foal  with  proper  care  and  han- 
dling, we  agree  to  replace  him  with  another 
stallion  of  the  same  price  and  (juallty,  upon 
delivery  to  us  of  said  stallion  in  as  sound 
and  good  condition  as  he  is  at  present," 
does  not  obligate  the  purchasers  to  accept 
another  horse  in  case  of  breach  of  such  war- 
ranty, but,  upon  a  breach  of  the  same,  they 
ha\e  the  option  cither  to  accept  another,  or 
retain  the  horse  and  sue  for  damages  sns- 
taiiied  by  the  breach,  or  return  him  and  re- 
scind the  contract.  Bracken  v.  Fidelity 
Trust  Co.  L.R.A.1916B,  121«,  141  Pac.  6,  — 
Okla.  — . 

SlilARCH  AXD  SEIZURE. 

1.  The  immunity  from  unreasonable 
searches  and  seizures  afforded  bv  V.  S. 
Const.,  4th  Amend.,  has  been  denied  the  ac- 
cused in  a  criminal  prosecution  in  a  Federal 
district  court  wliere  that  court  has  refused 
the  accused's  seasonable  application  for  the 
return  of  his  letters  and  private  documents 
seized  in  his  house  in  his  absence,  by  a  Unit- 
ed States  marshal  holding  no  warrant  for 
his  arrest  and  none  for  the  search  of  his 
premises,  and  has  permitted  tlieir  use  in  evi- 
dence at  the  trial.  Weeks  v.  United  States, 
LJR.A.191SB,  S34,  58  L.  ed.  652,  34  Sup.  Ct. 
Rep.  341,  232  U.  S.  383.  ( .\nnoUted) 

2.  Protection  against  individual  miscon- 
duct of  municipal  police  officers  not  acting 
under  any  claim  of  Federal  authority  is  not 
afforded  by  the  guaranty  of  U.  S.  Const.,  4th 
.\iuend..  of  immunity  from  unreasonable 
Kcarciies  and  seizures,  but  the  limitations 
of  such  amendment  reach  only  the  Federal 
government  and  its  agents.  Weeks  v. 
United  States.  L.R.A.I01SB,  834,  US  L  ed. 
ll.-,2,  34  Sup.  Ct.  Rep.  341,  232  U.  S.  383. 

SCIENTER. 

Jlaster's  knowledge  of  vicious  propensi- 
ties of  horse  furnished  servant,  see 
Master  and  Servant,  4. 

SECRETARV  OP  STATE. 

Publication  by,  of  appointments  of 
judges  to  hold  additional  trial 
terms  of  court,  see  Courts,  8. 

SECRET  PROFITS, 

Impressing  with  trust  for  benefit  of 
joint  adventure,  see  Trusts, 


SKCURITIKS— S  r  ATU  IKS. 


self-defense:. 

CommisBion  of  homicida  i 
cide. 

SENTENCE. 


SEPARATION. 

Of  powers,  ee*  Con^ititiitionBl  I. 
Of  hunbani)  and  wife,  see  Divi 
Separation. 


SEXITAIi   INTERCODRSE. 

Refusal  of,  as  ground   tor  divoi 
Divorce  tinA  Separation,  1. 


SHOES. 

Stock   of   eh  OPS   !itored    in    bank   as   ■ 
"Hpeeial  deposit,"  see  Banks.  10. 

SIONATrRE. 

To  deeds,  see  Deeds. 

Of  attesting  witness,  see  Wills,  1. 

SIGNS. 

Bight  of  tenant  to  use  ivalts  of  build- 
ing for,  see  I^jiiidlord  and  Tenant,  3. 


SLEEPING  CAR   COMPANY. 

Liabilitj  for  refusal  to  provide  passen- 
a|er  with  berth,  see  Carriers,  4. 

Liability  for  theft  from  passenger,  see 
Carriers,  11. 

Presumption  and  burden  of  proof  as  to 
n^ligence  of,  see  Evidence,  10. 

SNl'PFING  DOUCHE. 

Death  resulting  from  violent  sniiRing  of 
nasal  douehe  as  an  accident,  see 
Insurance,  8. 


STAIRWAY. 

Liability   of  landlord   for  condition   c 
see'Landlord  and  Tenant,  4.  10. 


STARE  DECISIS. 

See  Courts,  10. 
L.R.A.1915B. 


STATIONS. 

Validity  of  speculative  contract  be- 
tween eompany  and  individual  for 
laying  out  of  town  sites  at  points 
where  stations  will  be  loeatihd,  see 
Contracta,  10. 


STATUTES. 

Enartmenl. 

1.  A  statute  witliout  an  enacting  clause 
is  void  where  the  Constitution  provides  m 
form  of  law  which  includes  such  clause. 
Com.  V.  Illinois  C.  R.  Co.  L.S.A.ieiSB,  1060> 
no  S.  W.  171,  —  Ky.  — .  (Annotated) 
Partial  InvalldllT. 

2.  An  entire  law  is  not  rendered  uncon- 
stitutional because  of  the  unconstitutional- 
ity of  a  certain  section  thereof,  if  the  ob- 
jectionable part  may  he  properly  separated 
from  the  other  without  impairing  the  force 
and  effect  of  that  which  remains,  and  if  the 
legislative  purpose  as  expressed  in  sucli  sec- 
tion can  be  accomplisbed  and  given  effect 
independently  of  the  void  section,  and  if, 
when  the  entire  act  is  taken  into  consider- 
ation, it  cannot  be  said  tliat  the  legislature 
would  not  have  passed  the  Hectlons  retained 
had  it  been  known  that  the  void  section 
must  fail.  SUte  v.  Brookcn,  L.R.A.191BB, 
aia,  143  Pac.  470,  —  N.  M.  — . 

3.  The  constitutionality  of  that  portion 
of  a  tax  taw  afTectiug  nonresidents  will  not 
be  considered  by  the  court  wiiere  the  riglits 
of  nonresidents  are  not  directly  involved, 
if  the  invalidity  of  such  provision  will  not 
nullify  the  entire  statute,  l)ecause  it  ean 
be  separated  from  the  balance  thereof. 
State  ex  rel.  Bolens  v.  Frear,  L.K.A.lftlSB, 
S«9,  134  N.  W.  673,  148  Wis.  456. 

4.  That,  in  conferring  the  privilege  of 
BUlTrage  upon  women,  the  legislature  ex- 
ceeded its  constitutional  power  in  some  par- 
ticulars, does  not  destroy  the  act  in  ttito, 
hut  such  matters  may  be  segregated,  and  the 
statute  upheld  so  far  as  it  applies  to  offices, 
the  privilege  of  voting  for  which  might 
legally  be  conferred  upon  womm.  Scown 
V,  Ciiarnecki,  L.H.A.1B18B,  M7,  108  X.  H. 
276,  264  111.  30.1. 

EnlllllntE:   exprpsnlon   of  siibjec't. 

a.  A  statute  providing  that  sentences 
to  imprisonment  in  criminal  prosecutions 
shall  mean  imprisonment  with  labor,  anil 
regulating  the  employment  of  such  prison- 
ers, and  repealing  alt  laws  in  conflirt  there- 
with, is  suflicientlT  covered  by  a  title  re- 
citiUB  that  it  is  "An  Act  to  Provide  That 
in  All  Criminal  Prosecutions,  Sentences  t<) 
Imprisonment  .  •  .  Shall  Mean  Tmpris- 
mment  With  Labor;  Regulate  tlie  Kwploj^-., 
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niciit  of  Sucli  PiisaniTs;  and  to  {tepral  All 
IJliva  in  Conflict  Uprcwith."  State  v.  Cun- 
nin<j:liain.  L.HJL.  1B15B,  389,  5ft  Su.  55S,  130 
I-a.  74H. 

«.  A  tjtle,  ''An  Act  Ri.f|iurine  the  Own- 
ers or  Opcratura  of  Coal  ilinea''  tu  main- 
tain U'aslihouscs,  is  broad  enough  to  cover 
a  requirement  that  eudi  liouseii  sLg.ll  be 
maintained  t)y  mine  superintendents,  under 
penalty  for  neglect.  Bootli  v.  State,  L.R.A. 
191BB;  480,  100  N.  E.  5(13,  J70  Ind.  40,1. 
Plurnllty  of  subjects, 

7,  A  statute  providing  tliat  sentences 
to  imprisonment  in  all  criminal  prosecu- 
tions ehall  mean  inipriso.  rnent  witli  IsUir 
is  not  void  on  the  ground  that  it  contains 
two  distinct  objects,  b1  though  it  further 
regulatee  tlie  employment  of  sucli  prison- 
ers, and  repeals  all  laws  in  contlu-t  theve- 
H-itli.  State  V.  Cunningham.  L.B.A.  IfllSB, 
388,  58  Ro.  65(1,  130  La.  74n. 
Conntruotion ;    operation ;    elTect. 

8.  Where  an  act  of  the  legialHtiire  is 
susceptible  of  two  constructions,  under  one 
of  which  it  would  be  unconstitutional  and 
under  the  other  constitutional,  the  latter 
is  to  lie  preferred.  Ciitsinger  v.  Atlanta, 
L.H.A.  1916B,  1087,  83  S.  E.  203.  —  Ga.  — . 

1>.  A  provision  in  an  act  eniponering  a 
municipality  to  license  hott'ls,  lodginj;  hou»< 
es,  or  rooming  houses,  that  the  action  of  the 
city  oflieialB  in  granting  or  refusing  a  li- 
cence shall  be  final,  will  not  be  construed 
as  conferring  arbitrary  power  upon  such 
officials  and  denying  the  riglit  to  resort  to 
the  courts  for  relief  even  in  case  of  arbi- 
trary or  capriciouH  action,  hut  will  l>e 
interpreted  to  mean  that  the  mnniclpal  oPIi- 
cers  may  exercise  a  reasonahle  adminis- 
trative discretion,  and  tliat  their  action 
shall  l>e  final  in  the  sense  that  no  appeal 
shall  lie  to  any  other  body  or  court  to  re- 
view it.  Cutsinger  v.  Atlanta,  L.S.A.1916B, 
197,  83  S.  E.  263.  —  Ga.  — . 

10.  The  conferring  by  the  legislature  in 
general  terms  upon  n  municipality,  of  the 
power  to  grant  or  refuse  licenses  for  the 
huainesB  of  keeping  a  hotel,  lodging  house, 
or  rooming  house,  in  the  diHcretion  of  the 
municipal  council,  without  proscribing  tlic 
bounds  of  such  discretion,  will  not  ipso 
facto  render  the  grant  of  power  void  as  be- 
i[ig  an  effort  to  confer  arbitrary  power,  but 
will  be  treated  as  authoriiting  the  munici- 
pal authorities  to  exercise  a  reasonable  dis- 
cretion in  the  grant  or  refusal  of  sueli  a 
license.  Cutsinger  v.  Atlanta.  L.RA.1915B, 
1097,  83  S.  E.  283.  —  Ga.  — . 

11.  Chapter  87,  par.  173,  Okla.  Sess. 
T.aw,-  iniO.  and  chap.  152,  Sess.  Laws  1010- 
It,  dealing  with  the  same  subject-matter, 
must  he  construed  together  in  so  far  as  they 
are  not  inconsistent.  Hopper  v.  Oklahoma 
Countv,  I..R.A.181BB,  87B,  143  Pac.  4,  — 
Okla.  — . 

12.  The  assumption  for  two  years  by 
the  insurance  commiBsioner.  that  the  busi- 
ness of  issuing  certificates  guarantving  buri- 
al  is  not  within  the  insurance  laws  of  the 


vent  the  stopping  of  the  business  for  f 
ure  to  comptv  with  the  insurance  laws,  o 
L.RA.iniSB. 


the  theory  of  Gontemporane< 
tion.  State  ex  rel.  Fishback  v.  Globe  Cas- 
ket &  Undertaking  Co.  L.K.A.1&19B,  976, 
143  I'ae.  878.  —  Wash.  — . 

13.  The  construction  of  a  statute  adopt- 
ed from  anotlier  state  or  country,  put  upon 
such  statute  by  the  courts  of  such  state  or 
country  previously  to  its  adoption,  will  usu- 
ally be  followed  by  the  courts  of  the  adopt- 
ing state.  Rose  v.  Public  Service  Commis- 
sion, L.R.A.191SB,  368,  83  S.  E.  85,  —  \\. 

Repeal ;    amendment, 

14.  A  statute  providing  that  in  all  crim- 
inal prosecutions  a  sentence  to  im  prison - 
aent  shall  mean  an  imprisonment  with 
labor,  and  further  providing  that  every  per- 
son BO  sentenced  who  is  not  put  to  work 
un<tcr  the  provisions  of  an  act  referred  to 
shall  be  required  to  work  in  a  certain  man- 
ner, is  not  void  as  an  attempt  to  amend 
the  criminal  statutes  of  the  state  and  mu- 
nicipal ordinances  of  municipalities  with- 
out re-enacting  and  publishing  them  at 
length,  since  the  act  does  not  purport  to 
revive  or  amend  any  statute,  but  is  a  piece 
of  independent  legislation.  State  v.  Cun- 
ningham, L.R.A.1916B,  3S9,  h%  So.  558.  130 
La.  749. 

15.  K  statute  extending  to  women  the 
privilege  of  sulTrage  is  not  an  amendment 
of  the  existing  election  law.  whicn  conferred 
the  privilege  upon  men  only,  so  as  to  coDic 
within  the  operation  of  a  constitutional 
provision  requiring  the  statute  amended  to 
\w  inserted  in  the  amending  one.  Scown  v. 
Czarnecki,  L.BA.191BB,  !M7,  Ifie  X.  E.  278, 
264  111.  305. 

16.  A  statute  rejected  by  the  people  on 
referendum  after  passage  by  the  legislature 
has  no  force  even  to  repeal  prior  statiites. 
Ex  parte  McDonald,  L.R^.1919B,  98S,  143 
Pac.  047,  40  Mont.  454. 


STOCKHOLUERS. 

Of  bank,  ace  Banks.  1.  2. 
Liability  of,  ace  Corporations.  1. 
Meetings  of,  see  Corporations.  2. 

RTRFET  RAILWAYS. 

.\s  carriers,  see  Carriers. 
Proximate  cause'  of   injury,  see  Proxi- 
mate Cause,  2. 


STRIRIXG  OUT. 


SIBP<ESA   DUCES  TECUM. 

Failing  to  produce  papers  in   response 
to.  as  contempt,  see  Contempt.  2. 
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Lien  on  property  eonvpy^d  in  cons 

ation  of,  to  enforce  per  for  man  re  of 
conaidermtion,  Bee  Vendor  and  Pur- 
chasEr,  1,  2. 


TAXES, 

Delegation  of  power  to 

era,  see  Constitutional  liaw,  1, 

Conferrinft  judicial  power  on  board  of 
equalization,  see  Constitutional 
Law,  i. 

Appointment  or  election  of  tax  oHicers, 
see  Officera,  1,  2. 

Appeal  to  courts  from  Board  of  Equal- 
ization, see  Courts,  3. 

Equal  protection  and  privileges  as  to, 
eee  Conatitittiona!  Law,  o.  1),  10. 

Liability  of  cotenant  for.  see  Cotenancy. 

Power  of  court  as  to,  see  Courts.  3. 

Partial  invalidity  of  tax  law,  see  Stat- 
utes, J. 


and  its  distribution  among  the  inhabitants 
is  not  within  the  permissive  operation  of 
a  constitutional  proviaion  allowing  the  tax- 
ing power  to  be  exercised  only  for  purposes 


&  Coal 
"  K  2H2.  ■ 


public 
Co.  V. 


Ruaton,  L.R.A.1S1SB,  859,  ( 


Inmme 

Lqual  protection  and  privileges 
see   Constitutional   Law,  0, 

Appointment  or  election  of 
incomes,  see  Officers,  2. 

Delegation  of  power  to  appoint  asses- 
sors of  incomes  and  to  tlx  their 
(■alaries,  see  Constitutional  Law,  1. 

Appointment  of  collector  of  income  tas. 
see  OIGcers.  1. 

5.  The  legislature  may  provide  that 
the  rental  value  of  residence  property  oc- 
cupied by  the  owner  shall  tie  considered  in 
determining  the  amount  of  his  income  for 
the  purposes  of  taxation.  State  e\  rel. 
Itolens  V.  Krear,  LJl.A.leiSB,  5B8,  \3i  X. 
W.  673.  148  Wis,  4.50. 

3.  The  legislature  may  require  tlie  in- 
come»  of  husband  and  wife  living  together, 
and  their  children  under  eighteen  years  of 
irj!e  living  with  tliem,  to  be  added  togetiier 
in  determining  the  tavahle  income  of  the 
husband.  People  ex  rel.  Bolen»  v.  Frear, 
L,R.A.1815B,  668,  134  X.  W.  OlS.  143  Wis. 

4.  An  income  tax  is  not  void  because 
it  includes  all  incomes  from  the  beginning 
of  the  year  in  whlcli  it  is  passed,  and  from 
the  sale  of  real  estate  purchased  within 
tiiree  Tears  prcviouslv.  8tate  ex  rel.  Bo- 
Icns  V.'  Frear,  L.R.A.1B1SB,  868,  134  N.  \V. 
«73,  148  Wis.  456. 

6.  An  income  tax  law  is  not  uncon- 
stitutional because  not  speeilicBlly  exempt- 
ing national  hanka,  or  naming  the  oHicers 
L.R.A.1915B, 


whose  salaries  shall  be  exempt.  State  ex 
rel.  Boleus  v.  Frear,  L,R,A.191SB,  M8,  134 
N.  \V.  HT3.,118  Wis.  45«. 

6.  Tbere  is  no  unconstitutional  discrim- 
ination in  allowing  exemptions  in  the  taxa- 
tion of  tlie  income  of  individuals,  while  de- 
nying them  in  case  of  incomes  of  partner- 
ships. State  ex  ret.  Botens  v.  Frear,  L.R.A. 
1915B,  569,  134  N.  W.  873,  143  Wis.  436. 

7.  An  exemption  from  income  tax  of 
life  insurance  to  the  amount  of  £10,000,  in 
favor  of  persons  legally  depen<lKnt  on  in- 
sured, is  not  nnreasonahle.  State  ex  rel. 
Bolens  v.  Frear,  L.R.A.1015B,  S69,  134  X. 
W.  673,  148  Wis.  456. 

8.  Allowing  ft  deduction  from  an  in- 
come tax  of  taxes  paid  within  the  year  upon 
personal  property  is  not  an  unjust  discrim- 
ination. State  e\  rel.  Bolens  v.  Frear, 
L.K.A.  1816B,  669,  134  N.  W.  873,  148  Wis. 
456. 

Q.  The  legislature  may  provide  for  the 
tflxing  of  Che  incomea  of  individuals  and  of 
corporations  at  different  rates.  State  ex 
rel.  Bolens  v.  Frear,  L.S.A.1915B,  669,  1.^4 
X,  W,  673,  148  Wis.  450.  (Annotated! 

TELEGR.4PHS. 

Recover  for  mental  anguish  for  delay 
in  delivery  of  telegram,  see  Dam- 
Where  by  statute  telegraph  messagi's 
may  be  clasailied  and  a  different  rate 
charged  for  each  class,  a  condition  madi' 
part  of  the  contract  for  transmission,  that 
the  company  will  be  liable  for  mistakes  or 
delays  in  nonrepeated  messages  only  to  tli" 
amount  paid  for  their  transmission,  ia  valid 
and  enforceable  against  the  sendee.  West- 
ern ■  U.  Teleg.  Co.  v.  Dant,  t.R.A.lSlSB, 
686,  42  App,  D.  C.  303.  (.Annotated* 

TELEPHOXES. 

.^B  to  uses  and  dangers  of  electricity, 
see  Klectricity,  2. 


TERM  IX  ATI  OX. 

Of  malicious  prosecution,  see  Maliciout 

Prosecution,   4. 
Of  mining  lease,  see  Mines,  4. 


THEATERS. 

Damages  for  mental  anguish  to  one  re- 
quested to  be  quiet  or  leave  thea- 
ter, see  Damages,  6. 
1.  The  superintendent  of  a  theater  is 
justified  in  summoning  a  police  officer  to 
qtiict  a,  jiatron  who,  when  he  was  politely 
requested  to  be  quiet  by  the  superintendent. 


I2H8 
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followi'd  tliF  lattor  back  to  hiB  plai'p  ill  the 
foyer,  provoked  a  dUtiirbaiicp  witli  him,  and 
ppreietpd  in  loud  talkin)>.  Ifiisso  v.  Or- 
phoum  Theater  &  Realtv  Co.  L.R.A.1915B, 
lllB,  66  So.  385.  —  La.—. 

2.  The  Buperinteiideut  of  a  tli?at«r  is 
Justified  in  requesting  a  patron  who  he  liaa 
good  reason  to  believe  in  puilt;  of  an  im- 
proper disturbance,  to  bP  quiet,  provided  it 
is  done  quietly  and  politely,  and  without 
causin);  unnecessary  humiliation.  Rusbo  v, 
Orplieum  Theater  *  Realtv  Co,  L.R.A.191BB, 
1118,  68  So.  385,  —  La.  — . 

THBPT. 


Question  for  jury  whether  threats  by 
corporate  officers  or  agents  were 
within  scope  of  authority,  see 
Trial,  1. 

TIMBER. 

Riglit  of  tenant  tor  life  to  sell  timber 
from  property,  sec  Life  Tenants. 

TIME. 

As  essence  of  contract,  bcc  Contracts,  4. 

PrpBuraption  as  to  time  of  death  of 
peraon  presumed  to  be  dead  because 
of   unexplained    absence,   see    Evi- 

Of   ittsuinf!    execution,   see   Execution, 
To    present    claim    against    decedent's 
eBtatc.  see   Executors  and  Admin- 
istrators, 2. 

TITLE. 

Presumption  a  a  to  title  to  unindorsed 

note  pavable  to  order,  sec  Evidence, 

111. 
To  material  placed  by  abutting  owner 

in  sidewalk  which  i«  not  accepted 

by  municipality,  sec   IliRhways,  2. 
Of   jiersonal   propertv,   paaainf;   of,   see 

Sale.  1.  2. 
Of  statutes,  see  .Statutes,  G,  6, 

TORTS. 

.Action  for.  see  Case. 

Judgment  for  damage))  For.  an  contract 
within  provision  against  inpairiiift 
obligation  of.  see  Const  itutionai 
Law.  20. 

Joint  liability  for,  sec  .Toint  Creditors 
and  Debtors. 

Bar  of  statute  of  limitations.  >ee  Lim- 
itation of  Actions.  0. 

Matters  as  to  negligence  generally,  see 
Negligence. 

TOWAGE. 

A  contract  to  pay  for  towage  service 
neceiwary  to  take  a  vessel  from  hc'r  anchor- 
age to  the  wharf  where  her  cargo  in  to  be 
discharged  docs  not  include  (he  coi-t  of 
breaking  ice  nccessarv  to  mnke  the  towage 
possible.  M.  P.  Smith  &  f^nm  Co.  v.  Trexler 
J..R.A.l!ll5n. 


TOWX8. 

Legal  effect  of  check  payable  to  orjer 
of  treasurer  of,  see  Checks,  2. 

For  what  purposes  taxes  may  be  levied 
by  town,  see  Taxes,  1. 

TOWN    SITES. 

Validity  of  speculative  contract  be- 
tween company  and  individual  for 
laying  out  of  town  sites  at  pointx 
where  stations  will  be  located,  see 
Contracts,  10. 


TIUDEMARKS. 

The  placing  upon  a  sign  intended  to 
designate  the  proprietor  of  the  business  con- 
ducted at  the  place  where  the  sign  is  placed, 
of  a  symbol  which  another  had  adopted  as  a 
trademark  to  designate  the  product  of  hia 
manufacture,  is  not  an  infringement'  of 
such  trademark.  Dicdcrich  v.  W.  Schneider 
Wholesale  Wine  4  Liquor  Co.  I..R.A.1915B, 
B88,  ]05  Fed.  35,  115  C.  C.  A.  37. 

f  Annotated} 

TRADING  STAMPS. 

License  tax  on  use  of,  see  Con  rti  tut  ion  al 
Law,  13. 


TRANSFER  COMPANIES. 

Discrimination  by  carrier  as  to,  sec 
Carrier,  14.  IS. 

TRESPASS. 

Judgment  for  damages  for,  as  contract 
within  provision  against  impairing 
obligation  of,  sec  Constitutional 
Uw,  20. 

Threatening  trespasser  with  prosecu- 
tion uitlesa  he  makes  compensation 
for  injury  done  as  extortion,  see 
Extortion. 


TRIAL, 


ial 


Qiiesllons  of  law  and  fact. 

1.  Evidence  that  the  officers  and  agentji 
of  a  corporation  made  statements  and 
threats  of  prosecution  against  a  competi- 
tor in  selling  the  goods  of  their  principal 
is  sutlicient  to  raise  a  jury  question  as  to 
wiiether  or  not  the  statements  and  threats 
were  made  in  the  scope  of  their  agencv. 
Virtue  v.  Creamery  Package  Mfg.  Co.  L.R.A. 
1916B,  1179,  142  X.  W.  n.30,  12.1  Minn.  17. 

2.  It  is  for  the  jury  to  say  whether  a 
suit  for  the  infringement  of  a  patent  which 
was  adjudged  void  was  malicious  where  the 
evidence  shows  that  the  oflicers  of  the  de- 
fendant corporation  at  various  times  stated 
that  the  defendant  did  not  have  the  money 
to  defend  the  suit  and  they  did,  and  could 
keep  the  matter  in  conrt  so  long  that  the 
defendant  would  not  have  money  enough 
left  to  build  the  patented  article.     Virtue 
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V.  Creamery  Package  Mfg.  Co.  L.R.A.ISIBB,  i 
1179,  142  X.  W.  930.  123  Minn.  17, 

3.  It  U  for  the  jury  to  H«y  whptlier  the, 
advice  of  counBp]  in  beginning  a  suit  is  a 
lie  fen  Be  to  an  action  for  malicious  prosecu- 
tion baaed  thereon  where  it  does  .lot  con- 
clusively appear  that  the  plaintiffs,  in  be- 
f^inning  the  suit,  were  acting  in  good  faith, 
in  reliance  on  the  advice  of  counsel,  fur- 
nished after  a  full  and  fair  etatement  of  all 
the  facts  within  his  knowledge,  or  which, 
by  reasonable  diligence,  he  might  have 
learned.  Virtue  v.  (."reampri"  PaeEagc  Mfg. 
Co,  L.R.A.1816B,  1178,  142  X.  W.  930,  123 
Minn.  17. 

4.  The  question  whetiier  there  is  negli- ' 
gence  on  the  part  of  a  railway  company 
which  has  erected  and  niaintained  good  and 
lawful  fences  and  siifBcient  cattle  guards  to 
prevent  stock  from  getting  on  its  right  of 
way,  in  failing  to  keep  such  cattle  guards 
from  becoming  so  filled  with  snow  and  Ice  as 
to  make  it  possible  for  animals  to  cross  the 
same,  depends  upon  the  facts  and  circum- 
stances of  each  case,  and  is  a  question  for 
the  jurv  to  cleterinine  under  proper  instruc- 
tions. Martin  v,  Atchison,  T.  t  H.  Y.  R.  Co. 
L.K.A.ieiSB,  134,  141  Pac.  .JOil,  »2  Kan. 
5115. 

5.  In  an  action  by  a  tenant  against  the 
landlord  for  injuries  suffered  through  the 
breaking  of  the  railing  on  a  porch,  which 
the  landlord  was  bound  to  repair,  although 
the  plaintifTs  petition  alleges  that  the  de- 
fective condition  of  the  railing  was  unknown 
to  himself  or  his  wife,  who  was  injured,  and 
that  it  was  not  apparent  from  an  e\amina- 
tion  of  the  railing,  and  in  addition  the 
plaintiff  testifies  that  the  defective  condi- 
tion could  be  discoverpd  only  by  such  an 
examination  as  required  the  railing  to  be 
lifted  up,  the  question  as  to  whether  the 
landlord  was  guilty  of  negligence  in  failing 

■  to  discover  the  defective  condition  of  the 
railing  is  a  question  of  fact  which  the  plain- 
tiff is  entitled  to  have  submitted  to  the 
jurv.  Hinthom  v.  Benfer,  t.R.A.lSlBB,  98, 
139  Pac.  247,  !)0  Kan.  731. 

6.  Ko  question  for  the  jury  as  to  wheth- 
er or  not  sn  officer  had  a  warrant  when 
making  arrests  exists  where  there  is  posi- 
tive  testimony   that   he   had   one,   with   no 

Sisitive  or  direct  testimony  to  the  contrary. 
rown    v.   Hadwin,   LJLA.191SB,   SOS,    14t( 
N,  W.  603,  —  Mich.  — , 
Taking  case  from  Jury. 

7.  A  statute  requiring  the  court  to  deny 
a  motion  for  a  directed  verdict  where  the 
adverse  party  objects  thereto,  and  to  sub- 
mit the  issue  or  issues  to  the  jury,  does 
not  deprive  the  court  of  the  power  to 
strike  out  immaterial  evidence,  nor  require 
it  to  submit  to  the  jury  questions  having 
no  bearing  on  the  outcome  of  the  suit. 
Mat7.  V.  Martinson,  LJt.A.lSlSB,  1131,  14t) 
N,  W.  370.  127  Minn.  2«2. 
InntruclloriH. 

Prejudicial  error  as  to  Instructions,  see 
Appeal  and  Error,  IH. 

8.  Failure  to  give  to  the  jury  an  in- 
struction that  one  charged  with  negligently 
r..K.A.1915B. 


LJnring  another  nas  bound  to  e\erci8e  only 
>aBonable  or  ordinary  care,  with  nothing 
to  show  the  relation  of  such  terms  to  the 

1  of  the  case,  is  not  error.  Furkovich  v. 
Bingham  Coal  i  Lumber  Co.  L.H.A.1B16B, 
486,  143  Pac.  121.  —  Utah,  — . 

0.  Instructions  to  the  jury  in  an  action 
upon  an  instrument  in  writing,  in  which  the 
defense  of  nondelivery  is  raibcd,  to  the  ef- 
fect that  the  verdict  should  be  for  the 
plaintiff  unless  defendant  was  induced  by 
fraud  or  trickery  to  sign  the  writing  sued 

or  unless  he  signed  the  same  thinking 
was  signing  a  blank  paper,  when  he 
Id  not  by  reasonable  diligence  have  as- 
certained   that   he   was   signing   more,   are 

neouB  since  they  take  from  the  jury  the 
right  to  determine  whether  such  writing  was 
completely  executed  and  fiuslly  delivered. 
Rutherford  v.  Holbert,  L.B.A.1S1BB,  221,  142 
Pac  1000,  —  Okla.  — . 

10.  Upon  the  trial  of  one  of  two  per- 
jointly  indicted  for  homicide,  in  which 
the  accused  testified  that  he  fired  the  fatal 
shot  to  prevent  the  deceased  from  shooting 
id  killing  him,  an  instruction  that  "justi- 
fiable homicide,  as  applicable  to  the  defense 
set  up  in  this  case,  means  killing  in  self- 
defense,  or  in  defense  of  person  against  one 
who  manifestly'  intends  by  violence  or  sur- 
prise to  commit  a  felony  on  the  person  kill- 
ing." dors  not  erroneously  limit  the  mean- 
ing of  "justifiable  homicide,"  where  the  is- 
sue with  reference  to  which  this  charge  was 
given  was  as  to  whether  the  accused  or  the 
deceased  was  the  aggressor.  Bvrd  v.  State, 
I.JLA.191fiB,  114^  83  S.  E.  513,  —  Ga.  — . 

TRI.\L  TERMS. 

Designations  of  additional  trial   terms, 
see  Courts,  8. 

TROVER. 

Measure  of  damages  for  conversion,  see 
Damages,  5. 

TRUSTS. 

General  equitable  jurisdiction  over,  see 
Equity.  1.  2. 

Existence  of  trust  in  property  stolen, 
or  embezzled,  see  Equity,  1,  2. 
If  one  of  two  persona  who  1  ave  un- 
dertaken to  produce  a  play  on  joint  account, 
sharing  profits  and  losses  and  paying  au- 
thor's royalties,  lias  secured  a  secret  in- 
terest in  the  royalties,  equity  may  impress 
upon  that  interest  a  trust  for  the  benefit 
of  the  joint  adventure,  even  in  the  absence 
of  estoppel,  against  a  stranger  to  whom 
an  interest  in  the  coad venturer's  share  had 
been  assigned.  Selwyn  &  Co.  v.  Waller, 
L.S.A.1916B,  160,  106  N,  E.  321,  212  N.  Y. 


ot,..^  ueedB. 
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UNIFORM  (TV. 


CSREASOXABI.F    SEARCHES. 

Use    of    evidi-ncp    obtained    by    illtgal 
Heareli,  see  Srarch   and  Seizure,  1. 

UNREPEATFI>    MESSAGE. 

Stipulation    ai^    to     liabiHty     for,    see 
Teltgritpbs. 


VENDOR    AXn    Pl'RCHASER. 

Deeds,  see  Deeds. 

SubjectinR  to  judgment  lien  interest  of 
vendfe  in  possession  under  execu- 
tory contraet  of  purehase,  see 
Judgment,  7. 

1.  No  implied  equitable  lien  exists  up- 
on real  estate  conveyed  in  consideration  of 
support  to  be  furnislied  tlie  grantor  to  en- 
force performance  of  the  consideration.  Lee 
V.  MeSlorriea,  L.R.A.ISIBB,  1068,  86  So.  278, 
—  Miss.  — . 

2.  A  recital  tliat  grantees  "agree  to 
care  for  and  support"  grantors  "with  money 
and  other  necessaries  for  their  support  their 
natural  life,"  tliougli  such  agreement  was 
the  sole  consideration  for  the  grant,  will  not 
alone  create  a  lien  or  charge  on  the  land 
conveyed,  but.  to  operate  as  such,  an  intent 
to  impose  such  burden  must  definitely  ap- 
pear, or  be  directly  inferable  from  the  grant 
when  properly  construed.  Grant  v.  Swank, 
tJijl.l815B,'681,  Rl   S.   E.  967,  —  W.  Va. 


VERDICT. 

Review  of,  on   appeal,  see  Appeal   and 

Error.  S-ll. 
Direction  of,  see  Trial,  7. 


VESTED  INTERE.ST. 

What    is   a   vested    interest   subject   to 
lien  of  judgment,  see  Judgment,  7. 


WAIVER. 

Of    breach    of   promise    to    marrr,    see 

Breach  of  Promise,  2. 
Of  forfeiture  of  lensc.  see  Ijindlord  and 
Tenant,  1, 
L.R.A.191SB. 


>ntract,  aee  Insurance.  *. 
On  sale  of  personalty,  see  Sale,  4-7,  10, 


lASH  HOUSES. 

Requiring  wash  houses  for  use  of  mine 

employees,    see    Action    or    Suit ; 

Constitutional  Law,  2,  11;   Master 

and  Servant,  1. 
Sufficiency  of  indictment  for  violation 

of    statute    requiring   maintenance 

of  wash  houses  for  employees,  see 

Indictment,  etc.,  4. 
Title  of  statute  requiring  maintenance 

of  wash   houses  for  employees,  see 

Statute,  6. 


WILLS. 

Attestation. 

1.  Requesting  ivitnesses  to  sign  a  paper 
designated  as  testator's  will,  the  signature 
on  which  is  concealed,  is  not  sufficient  to 
render  their  signatures  a  proper  attesta- 
tion and  validate  the  iiill.  Nunn  v.  Ehlert. 
L.R.A.1S1SB,  87,  106  X.  R.  103,  218  Mass. 
471.  (Annotatedi 
Deduction. 

2.  A  debt  by  a  mother  to  two  of  her 
cliitdren  a;,  guardian  for  a  fund  which  she 

lleeted  for  them  is  not  canceled  by  a  be- 
quest in  their  favor  in  her  will  of  an 
amount  greatly  in  excess  of  the  amount  due, 
so  that,  unless  the  debt  is  canceled,  they  will 
receive  a  much  larger  portion  of  the  estate 
than  the  other  children  of  testatrix,  where 
the  iiequest  is  placed  in  trust  for  future  pay- 
ment, and  may  be  defeated  by  their  d?ing 
without  issue.  Fidelitv  Trust  Co.  v.  Siar- 
tin,  L.R.A.1M6B,  IISB,'  185  a  VV.  685,  158 
Ky.  622.  (Annotatedi 

Renunciation. 

S.  The  marriage  of  a  young  woman,  and 
her  delay  for  a  period  of  five  years  to  apply 
for  the  benefit  of  a  bequest  of  a  sum  by  her 
mother  for  tiie  completion  of  her  education, 
do  iTot  forfeit  her  right  to  the  fund.  F'idel- 
itv  Trust  Oo,  V.  Martin,  L.R.A.1B15B,  1186, 
165  8.  W.  665,  158  Ky.  322. 

wixdstor:m. 

Insurance   against   loss   by,   see   Insur- 


IITXKSSES. 


cciiscd  of  assault  with  intent 
in  case  tie  takes  the  stand  as 
e   asked    on   cross -examination 


WOMAN  SUFFBAGE— WRIT  AND    PROCESS. 


IZ'Jl 


wlietlier  or  not  lie  had  Ijeen  convicted  of  s, 
similar  offeoBe,  and  tvlietlier  or  not  lie  whb 
guilty  of  it,  for  the  purpose  of  affecting  his 
credibility,  and  tlie  [>roviaions  of  the  stat- 
ute with  reB]iect  to  impeaelinient  of  a  ivit' 
iieaa  are  not  applicable.  Hunt  v.  State, 
L.Hjl.l91SB,  131,  lUU  S.  W.  773,  —  Arl(.  — . 
2,  A  witnetii)  maj  testify  tu  the  general 
reputation  for  veracity  of  another,  although 
he  does  not  live  in  the  community  with  Huch 
otiier,  but  has  knowledge  of  the  general 
reputation    for   truth    and   veracity   of   the 

Cunningham,  L.R.A.1915B,  389)  58  So.  iii», 
130  l.a.  741). 


WO>IES. 

Right  to  vote,  sin;  Electiona,  3-S 

Partial  invalidity  of  statute  cou 

suffrage  u|)OU  uomcn, 


Statute  extending  suffrage  to  itonien 
amendment    of    e^iidting    law,    i 
Statutes,  IG. 
L.R.A.IOI0B. 


WRIT    AND    PROCESS. 

Effect  of  mistake  in  name  in  construc- 
tive service  as  denial  of  due  process 
of  law,  see  Constitutional  Law.  la. 
Effect  of  failure  to  appoint  agent  on 
whom  procesB  may  be  served  on 
right  of  corporation  to  enforcu  con- 
tracts, see  Corporations,  3, 
Xecessity   of   service  to  support   jiidg- 

mcnt,  see  Judgment,  1,  2. 
JiecpBsity  of  personal  service  upon  non- 
resident,   or    appearance    by,    see 
Judgment,  2. 
Where  service  is  had  by  publication 
in  an  action  in  partition,  and  a  defendant 
whose  true  name  is  "Albert  B.  Geilfuss,  as- 
signee,"  is   named   in   the  published   notice 
as    "Albert   Guilfuaa,   assignee,"   the   court, 
on  such  service,  aci]uired  jurisdiction  to  ren- 
der judgment  Ly   default  against  sucli   de- 
feiidaut,   valid   as   against   a   collateral   at- 
tack, since  the  names,  though  not  strictly 
idem  eonana,  when  printed  look  substantial- 
ly  alike,   and   it   appears  that   neither   de- 
fendant nor  tliose  who  knew  him  could  be 
.  misled  bv   the  difference.     Ordean  v.  Grali- 
;  nis,  L.R.A.191SB,  1119,  136  X.  W.  ThS,  1026, 
1  lltj  Minn.  117.  (Annotatcdj 
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